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Form  of. 

2.  Jurisdiction  in  Probate  Cases. 

3.  Application    for    Probate,    and    Proce- 

dure. 

4.  Of  what  Documents  granted. 

5.  To  WHOM  GRANTED. 

6.  Proof  of  Will. 

7.  Administration  Bonds. 

8.  Amendment  of  Error  in  Probate. 

9.  Opposition  to,  and  Revocation  of,  Grant. 

10.  Effect  of  Probate. 

PROBATE      AND      ADMINISTRATION 
ACT. 

Probate  and  Administration  Amendment  Act. 

Probate  Duty. 

Procedure. 
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**  Proceedings,"  Meaning  of. 

Proceeds  of  Sale. 

PEOCESS. 

PBOCESSIOW. 

PKOCaiAMLATION". 

PKODUCTION  OF  DOCUMENTS. 

PKODUCTION  OF  PEOPEETY. 

Professional  Miscondnct. 

Profits,  Suit  for. 

Prohibitory  Order  without  express  Limitation  of 
Time. 

Projection. 

PEOMISSOEY  NOTE. 

1.  FOBM  OF. 

2.  ExEctmoir. 

3.  COXSIDKRATIOK. 

4.  ASSIGSMENT  OP,  AITD  SUTTS  OS,  PbOMKSOBT 

NOTBS. 

Proof. 

PEOPEETY. 

Propinquity. 

PEOPEEETAEY  EIGHT. 

Proprietor. 

PEOSECUTION". 

Prosecutor. 

Prospectus. 

PEOSTITUTE. 

Prostitution-  , 

Protected  Interest. 

Protection  of  Judicial  Officers  Act,  1850. 

Protector  of  Labourers. 

Provident  Fund  of  Corporation  of  Calcutta. 

PEOVIDENT  FUNDS  ACT. 

PEOVINCIAIi  SMALL   CAUSE    COUET 
ACT. 

Provocatioo. 

PEOXY. 

Public  Benefit. 

Public  Body. 

Public  Charity. 

Public  Conveyances. 

PUBLIC  DEMANDS  EECOVEEY  ACTS. 

PUBLIC  DOCUMENT. 

Public  Duty. 

Public  Functions. 

PUBLIC  HEALTH,  OFFENCE  AFFECT- 
ING. 

Public  Highway. 

Public  Interest. 

Public  Navigable  River. 


PUBLIC  NUISANCE 
PUBLIC  OFFICEB. 
Public  Pathway. 
Pubhc  Place. 
Public  Policy.  i 

PUBLIC  PBOSECUTOE. 
Public  Record. 
Public  Religious  Trust 

PUBLIC   HO  AD,    HIGHWAY,    STEEET 
;^  OE  THOEOUGHFAEE. 

^Public  Safety,  Offence  affecting. 
PUBLIC  SEEVANT. 
Public  Spring. 
PUBLIC  STEEET. 
Public  Thoroughfare. 
PUBLIC  TEUSTS. 
Public  Works  Irrigation  Department. 
Public  Worship. 
Publication- 
Publisher. 

PUISNE  MOETGAGEE, 
Puja-kharach. 
Punchayet. 

PUNDITS,  OPINIONS  OF. 
Punishment. 

PUNJAB  LAWS  ACT. 
Purchase. 
Purchase  -  money. 
PUECHASEE. 
Purdanashin  Lady. 
Putnidar. 
Putni  Lease. 
PUTNI  SALE. 
Putni  Taluk. 
Putni  Tenure. 

Quantum  Meruit. 
Quarries. 

Quasi  Executor  de  son  tort. 
Question  of  fact. 
Question  of  Law. 
Question  referred  to  Full  Bench. 
Quia  timet  Action- 
Quo  Warranto,  Writ  oi 

Race  Course  Enclosure. 

Railway. 

EATLWAY  COMPANY. 

Railway,  Injuries  on. 
Railway  Receipt. 
Railway  Servant. 
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HAIIiWAYS  ACT  (XVIII  OF  1854). 
RAILWAYS  ACT  (XXV  OF  1871). 
RAILWAYS  ACT  (IV^  OF  1879). 
RAILWAYS  ACT  (IX  OF  1890). 

Raiyat. 

Raiyatwari   Tenure. 

Raj. 

RAPE. 

RASH  AND  NEGLIGENT  ACT. 

Rateable  Distribution. 

RATIFICATION. 

Readiness  and  \Villingness. 

Readmission. 

Reasonable  and  Probable  Cause. 

Reasonable  Cause  for  Suspension.   ■ 

Reasonable  Doubt. 

Recapture. 

Receipt. 

RECEIVER. 

Receiving  Officer. 

Recitals  in  Documents. 

RECOGNIZANCE  TO  APPEAR. 

RECOGNIZANCE  TO  KEEP  PEACE. 

1.  Persons  out  of  Jurisdiction. 

2.  Magistrate  with    Powers   of  Appellate 

Court. 

3.  When  Recognizance  may  be  taken. 

4.  Credible  Information. 

5.  Summons. 

6.  Opportunity  to  show  Cause. 

7.  Summoning  Witnesses. 

8.  Likelihood    of    Breach    of    Peace,    and 

Evidence. 

9.  Second  Application  for  Security. 

10.  Effect  of  Order  postponing  Proceedings 

FOR  Civil  Suit. 

11.  Order  limited  by  Requisition. 

12.  Amount  of  Security. 

13.  Effect  of  Signing  wrong  Bond. 

14.  Cancelling  Order. 

15.  Discharge  op  Recognizances. 

16.  Forfeiture  of  Recognizances. 
Recollection. 

RECORD. 

EECORD-OF-RIGHTS. 

Record  Officer. 

HECORDER  OF  MOULMEIN. 

RECORDER  OF  RANGOON. 

RECORDERS  ACT,  1863. 


Recovery  of  Rents^Act. 

RECTIFICATION. 

Recurring  Right. 

REDEMPTION. 

Redemption  Decree. 

Re-entry,  right  of. 

Reference. 

REFERENCE  BY  COLLECTOR. 

REFERENCE  FROM  SUDDER  COURT 
AT  AGRA. 

Reference  to  Civil  Court. 

REFERENCE  TO  FULL  BENCH. 

REFERENCE  TO  HIGH  COURT— CIVIL 

CASES. 

REFERENCE      TO       HIGH       COURT- 
CRIMINAL  CASES. 

REFORMATORY     SCHOOLS     ACT     (V 
OF  1876). 

REFORMATORY  SCHOOLS  ACT  (VIII 
OF  1897). 

Reformed  Land. 

Refund  of  Overcharge. 

Refund  of  Stamp-duty. 

Refusal. 

REGIMENTAL  DEBTS   ACT. 

Register. 

Registrar  of  Documents. 

REGISTRAR  OF  HIGH  COURT. 

REGISTRAR         OF  MAHOMEDAN 

MARRIAGE. 

Registrar  of  Small  Cause  Court. 

Registrar  or  Sub-Registrar. 

REGISTRATION. 

REGISTRATION  ACT  (XIX  OF  1843). 

REGISTRATION  ACT  (XVI  OF  1864). 

REGISTRATION  ACT  (XX  OF  1866). 

REGISTRATION  ACT  (VIII  OF  1871). 

REGISTRATION  ACT  (III  OF  1877). 

Registration  of  Transfer. 

Registry  Ticket. 

REGULATION. 

Regulation  Law. 

Re-hea.ring. 

Re-indorsement. 

Relationship. 

RELATORS. 

Release. 

RELIEF. 

RELIGION. 

RELIGIOUS  COMMUNITY. 
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RELIGIOUS  ENDOWMENTS. 

BELIGIOUS        ENDOWMENTS       ACT, 
1863. 

Religious  Institutions. 

Religious  Persons. 

Religious  Privileges. 

Religious  Society. 

Religious  Trusts. 

Religious  and  Ritual  Observances,  Suit  for. 

Relinquishment. 

RELINQUISHMENT  BY  HEIR. 

Relinquishment,  Deed  of. 

Relinquishment  of  Claim. 

RELINQUISHMENT  OF.  OR  OMISSION 
TO  SUE   FOB,   PORTION  OF  CLAIM. 

Relinquishment  of  Share. 

Relinquishment  of  Tenancy. 

RELINQUISHMENT  OF  TENURE, 

REMAND. 

1.  Power  of  REMAifD. 

2.  GEOXrSDS  FOB  REMAIfD. 

3.  Second  Remand. 

4.  Pkocedtjee  on  Re>ia>'d. 

5.  Objections  to  Findings  on  Remand. 

6.  Cases  of  Appeal  aftee  Remand. 

7.  Ceiminal  Cases. 
Re-marriage. 

Remoteness.  » 

Rent. 

RENT.  SUIT  FOR. 

Rental  of  Lands.   ^ 

Rents  and  Profits. 

Renunciation  and  Retractation. 

Renunciation  of  Reversionary  Rights. 

Renunciation  of  rights. 

Repairs. 

REPEAL  OP  ACT,  EFFECT  OF. 

Repealed  Statute. 

Reply,  right  of. 

Report. 

Reports  of  Cases. 

Representation,  Right  of. 

Representative. 

REPRESENTATIVE  OF   DECEASED 
PERSON. 

REPRESENTATIVE  OF  JUDGMENT- 
DEBTOR. 

Republication  of  Seditious  Articles. 

Repudiation. 

Pwepute. 


Re-sale. 

Rescue. 

Rescue  from  lawful  Custody. 

Reservation. 

Reserved  Accommodation. 

Reservoir. 

Residence. 

Residents'  Court. 

Resistance. 

Resistance  or  Obstruction  to  Arrest. 

RESISTANCE    OR    OBSTBUCTION  TO 
,;   EXECUTION  OF  DECBEB. 

RES  JUDICATA. 

1.  Geneeal  Cases. 

2.  Estoppel  by  Judgment. 

3.  Adjudications. 

4.  Judgments  on  Peeliminaby  Points. 

5.  Obdebs  in  Execution  of  Deceee. 

6.  Causes  op  ..Action. 

7.  Mattebs  in  Issue. 

8.  Pabties — 

(a)  Same  Pabties  ob  theib  Repbesbnta- 

TIVES. 

(6)  Intbbvenobs. 

(c)  Paety"  erroneously  EN"  Decbee. 

(d)  Pro  foema  Defendants. 

(e)  Co-defendants. 

(/)  Different  Pabties. 

9.  Competent  Coubt — 

(a)  General  Cases. 

(6)  Small  Cause  Court  Cases 

(c)  Revenue  Courts. 

(d)  Crijunal  Court? 

10.  Relief  not  Granted. 

11.  Private  Rights. 

ResNullius. 

Respondent. 

Restitution. 

RESTITUTION  OF  CONJUGAL 

RIGHTS. 

Restitution  of  Property. 

RESTITUTION        OF        RIGHTS        BY 
MOTION. 

Restraint. 

RESTRAINT  OF  TRADE. 

Resulting  Trust. 

RESUMPTION. 

1.  Right  to  Resume. 

2.  Procedure. 

3.  Effect  op  Resumption. 

4.  Miscellaneous  Cases. 
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Resumption  Chittas. 

Retainer  (Attorney's). 

Re-transfer. 

Re-trial. 

*'  Return." 

Return  of  Plaint. 

Reunion. 

BE  VENUE. 

Revenue  Commissioners. 

Revenue  Court. 

Revenue  Jurisdiction  Act  (Bom.). 

Revenue  Officer.  » 

Revenue-paying  Estate. 

Revenue  Recovery  Acts. 

BEVBNUE  SALE. 

Revenue  Sales  Act. 

Revenue  Sale  Law. 

Revenue  Servants. 

Reversal  of  Decree  on  Appeal. 

BEVERSIONER. 

BE  VIEW. 

1.  Orders  subject  to  Review. 

2.  Power  to  Review. 

3.  Form  of,  and  Procedttre  ok,  Application. 

4.  Review  by  Judge  other  than  Judge  in 

Original  Case. 

5.  Grounds  for  Review. 

6.  Reviews  after  Time. 

7.  Questions  which  may  be  raised  on  Re- 

view. 

8.  Grant  or  Refusal  op  Review. 

9.  Appeals  and  Procedure  in  Appeals. 

10.  Procedure  on  Re-hearing  of  Case. 

11.  Criminal  Cases. 
BEVISIOlSr— CIVIL  CASES, 

1.  General  Cases. 

2.  Small  Cause  Court  Cases. 

BE  VISION— CRIMINAL  CASES. 

1.  General  Rules  for  Exercise  of  Power. 

2.  Delay. 

3.  Question  of  Fact. 

4.  Evidence  and  Witnesses. 

5.  Acquittals. 

6.  Commitments. 

7.  Discharge  of  Accused. 

8.  Revival  of  Complaint  and  Re-trial. 

9.  Judgments,  Defects  in. 

10.  Sentences. 

11.  Verdict  of  Jury  and  Misdirection. 

12.  Miscellaneous  Cases. 


Revival 

Revivor.  ' 

Revocation. 

EIGHT  OF  APPEAL. 

Right  of  Non-occupancy  Raiyat,  whether  heritable. 

BIGHT  OF  OCCUPANCY. 

1.  Acquisition  op  Right — 

(a)  Persons   by  whom  Right  m.4y    be 
acquired. 

(6)  Subjects  of  Acquisition. 

(c)  Mode  of  Acquisition. 

2.  Loss  OR  Forfeiture  of  Right. 

3.  Transfer  op  Right. 
Right  of  Private  Defence. 
BIGHT  OF  BEPLY. 
RIGHT  OF  SUIT. 

1.  Accrual  op  Right. 

2.  Acts   done   in   Exercise   op   Sovereign 

Powers. 

3.  Attachment,  Suit  to  set  aside. 

4.  Awards,  Suits  concerning. 

5.  Boundaries. 

6.  Building,  Suit  to  Restrain. 

7.  Caste  Questions. 

8.  Cess. 

9.  Charities  and  Trusts. 

10.  Claim  to  attached  Property. 

11.  Compensation. 

12.  Contracts  and  Agreements. 

13.  Co-sharers. 

14.  Costs. 

14fl.  Crops,  recovery  of. 

15.  Customary  Rights. 

16.  Debtor  and  Creditor. 

17.  Decrees. 

18.  Dignities. 

19.  Doctor's  fees. 

20.  Documents,   Loss  or  Destruction  of. 

21.  Easements. 

22.  Endowments,  Suits  relating  to. 

23.  Enhancement,  Notice  op. 

24.  Execution  of  Decree. 

25.  Ferry,  Suit  relating  to. 

26.  Fraud. 

27.  Fresh  Suits. 

28.  Government  Schools,  Suit  for  Benefit 

OF. 

29.'  Idols,  Suits  concerning. 
30.  Income  Tax. 
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EIGHT  OP  SUIT— concW. 

31.  Injukibs    by    Repbesektatives    op    Db- 

CSASED. 

32.  Injxjky  to  Enjoyment  of  Pbopebty. 

33.  Insolvency. 

34.  Instigatino  PRocEEDiNas,  Suit  foe. 
36.  Interest,  Suits  fob. 

36.  Interest  to  Support  Right. 

37.  Intestacy. 

38.  Joint  Right. 

39.  Judicial  Officers,  Suits  against. 

40.  King  of  Oudh,  Suit  against. 

41.  Landlord  and  Tenant,  Suits  concerning. 

42.  Loss  of  Service. 

43.  Maintenance. 

44.  Mesne  Profits. 

45.  Misrepresentation. 

46.  Money  advanced  to  Guardian  for  Minor. 

47.  Money  Had  and  Received. 

48.  Money  Lent. 

49.  Money  Paid. 

50.  Mortgage. 

51.  Municipal  Officers,  Suits  against. 

52.  Obstruction  to  Public  Highway. 

53.  Office  or  Emolument. 

54.  Official  Assignee. 

55.  Orders,  Suits  to  set  aside. 

56.  Possession,  Suits  for. 

57.  Pre-emption. 

68.  Privacy,  Invasion  of. 

59.  Property  at  Disposal  of  Government. 

60.  Public  or  Private  Rights. 

61.  Public  Worship,  Suits  regarding  Right 

of. 

62.  Registration  of  Name. 

63.  Resumption,  Suit  for  Unlawful. 

64.  Revenue,  Sale  for  Arrears  of. 

65.  Revenue,  Suit  fob  Arrears  of. 

66.  Road  and  other  Cesses,  Sale   for  Ar- 

rears OF. 

67.  Sale  in  Execution  of  Decree. 

68.  Ship,  Sale  of. 

68a.  Society,  Suit  against. 

69.  Subscriptions,  Suits  fob. 

70.  Suit  brought  in  two  Courts. 

71.  Survival  of  Right. 

72.  Tax. 

73.  Torts. 

74.  Witness. 


RIGHT  OF  WAY. 
RIGHT  OP  WORSHIP. 

Right  to  Account. 

Right  to  Api)ear. 

RIGHT  TO  BEGIN. 

Right  to  Possession. 

RIGHT  TO  USE  OP  WATER. 

Rights  of  Parties. 

RIOTING. 

RIPARIAN  PROPRIETOR. 

Riparian  Right. 

Risk. 

Risk  Note. 

Rival  Hats. 

River. 

ROAD,  OWNERSHIP  OP. 

Road  and  Public  Works  Cess. 

Road  and  Public  Works  Cess  Act. 

Road  Cess. 

Road  Cess  Act. 

Road-cess  Department. 

Road-cess  Papers. 

Rodd-cess  Returns. 

ROBBERY. 

Roman  Catholic  Church. 

Royalty. 

Rule  Against  Perpetuity.  > 

RULE  TO  SHOW  CAUSE. 

Rules  and  Regulations  of  Divorce  Court  in  England. 

Rules  and  Regulations  under  2  .fe  3  Will.  IV.,  c.  51. 

RULES  MADE  UNDER  ACTS. 

Rules  of  Board  of  Revenue. 

RULES  OP  HIGH  COURT,  BOMBAY. 

RULES  OP  HIGH  COURT,  CALCUTTA. 

RULES  OP  HIGH  COURT,  MADRAS. 

RULES  OP  HIGH  COURT,  N.-W.  P. 

RULES   OP   PRESIDENCY   SMALL 
CAUSE  COURT,  MADRAS. 

Rules  of  Privy  Council. 

RULES  OP  SUPREME  COURT,  BOM- 
BAY. 

RULES  OP  SUPREME  COURT,  CAL- 
CUTTA. 

RULING  CHIEP. 

Running  Water. 
Ryot. 
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NADAKS  Ain)  SHAITAKS. 

See  HnTDXJ  Law — ^Worship. 

I.  li.  E.  31  Mad.  236 
NADI  BHAETI. 

See    AccEETiox — Xew    Fobmation     op 

AT.T.TryiAL    LaXD RiVEES     OB    CBLiSGB 

m  CoTJBSE  OP  Rivers. 

3  B.  li.  R.  Ap.  116 
NAIB. 

See  PRErcEPAL  asd    Age:st — ArrHOEiTY 
o»  Agents         .         .         1  "W.  R.  56 

2  W.  R.  155,  225 

3  W.  R.  Act  X,  1 

7  W.  R.  394 
NAKDL 

See  Seconb    Appeal. 

I.  L.  R.  33  Gale.  200 

NAME,  REQISTRATION"  OP— 

See  Declaeatoby   Decbee,   Stjit  foe — 
Registration  of  2s  ames  by  Collector. 

See    Jurisdiction    of    Civil    Coxtbt — 
Registration  of  Tenures. 

See   Right   of   Sun — Registration    of 
Name. 

See  Sale  for  Arrears  of  Rent — Undeb- 
tenures,    sale    op. 

12  B.  L  R.  F.  B.  484 
3  C.  li.  R.  231 
I.  L.  R.  27  Cale.  789 
NARVA  TENURE. 

— Its  history  and  incidents 

— Qravt  of    narva    village     ia    inara — Alienations 

VOL.  IV. 


NARVA  TENURE— <o«/(f. 

hy  narvadars — BaTiarkhali — Gammajmv.n — Patimaj- 
mun — Revenue  survey  in  a  narva  village — Suit  hy 
inamder  to  recover  rent  as  settled  by  the  survey 
— Landlord  and  tenant.  The  narva  tenure  and  its 
incidents  discussed  and  erplained.  The  inamdat 
of  the  narva  village  of  Dakor  desires  that  the 
revenue  survey  should  be  introduced  into  it. 
The  usual  measurements  and  assessments  were 
made,  and  the  Superintendent  of  the  Revenue 
Survey,  following  the  analogy  of  the  system 
prevalent  in  Government  villages,  held  a  con- 
ference with  the  narvadars  and  drew  up  a 
scheme  to  which  the  narvadars  assented,  for  the 
future  management  of  the  village  and  for  settling 
the  future  relations  between  the  narvadars  and 
the  inamdars  as  representing  the  fiscal  interests 
of  the  G<^  vemment.  The  narvadars  agreed  to  retain 
their  narva  tenure  along  with  an  assessment  made 
upon  the  principles  of  the  revenue  survey ;  and 
they  resigned  their  right  over  baharkhali  lands 
aliened  from  the  several  narva  shares,  on  the 
understanding  that  the  inamdar  was  t©  levy  from 
the  tenants  one-fourth  of  the  difEerw^  between 
the  quit- rent  actually  paid  and  the  full  assessment 
as  ascertained  by  the  survey.  The  narvadars  and 
their  tenants,  the  actual  holders  of  the  baharkhali 
lands,  having  refused  to  pay  this  one-fourth,  the 
inamdar  sued  them  to  recover  it  or  the  fuU  assess- 
ment as  ascertained  by  the  survey.  Held,  that  the 
inamdar  was  entitled  to  recover  the  one-fourth 
ace  rding  to  the  scheme,  which  was  binding  on  the 
whole  body  of  narvadars,  even  though  the  defendant 
and  others,  being  a  minority,  had  not  assented 
to  the  action  of  the  majority.  The  inamdar' s  fiscal 
rights  include  the  right  to  levy  the  ordinary  assess- 
ment, except  where  a  contract  stands  in  the  way, 
and  he  can  raise  the  assessment  to  a  limit  which 
ia  fair  and  equitable  according  to  the  custom  of  the 
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NAKVA  TENURE— concM. 

country.  As  between  the  narvadars  and  the  Govern- 
ment, there  is  nothing  to  prevent  the  former  from 
consenting  to  the  exclusion  of  any  part  of  the 
village  lands  from  the  contract.  The  severance  of 
such  parts  makes  it  immediately  subject  to  full 
taxation  on  ordinary  principles,  and  any  agreement 
^\'ith  an  incumbrancer  in  limitation  of  the  narvadar's 
right  to  take  rent  can  operate  only  as  a  ground  of 
action  agAinst  the  narvadars  themselves.  Mano  - 
HAR  Ganesh  Tambekae  V.  Chutabhai  Mithabhai 
I.  L.  E.  8  Bom.  347 

NATIVE  CHRISTIANS. 

See  Converts. 

See  Divorce  Act,  s.  2. 

I.  L.  R.  14  Mad.  382 
I  I.  L.  R.  18  Gale.  252 

See  Succession  Act,  s.  331      7  Mad.  121 

I.  L.  R.  2  Mad.  209 

I.  L.  R.  19  Bom.  783 


' — •  Converts    from     Hindu 

religion — Joint  family — Co-parcenership — Inheritance 
— Indian  Succession  Act  {X  of  1865),  s.  93 — Intestate 
and  testamentary  succession.  Parcenership  can  be  a 
part  of  the  law  governing  the  rights  of  a  Christian 
family  converted  from  the  Hindu  religion.  Tdlis  v. 
SaManha,  I.  L.  R.  10  Mad.  69,  disapproved.  The 
Indian  Succession  Act  (X  of  1865)  does  not  affect 
rights  of  co-parcenership  as  between  those  to  whom 
it  applies.  The  purpose  of  that  Act  was  to  amend 
and  define  the  rules  of  law  applicable  to  intestate 
and  testamentary  succession.  It  is  with  the  devolu- 
tion of  rights  on  intestacy  that  the  Act  deals.  It 
does  not  purport  to  enlarge  the  category  of  heritable 
property.  S.  93  of  the  Act  actually  recognizes  a 
joint  tenancy  with  the  right  of  survivorship. 
Navroji  Manockji  Wadia  v.  Perozhai,  I.  L.  R.  23 
Bom.  80,  referred  to.  The  distinction  between  co- 
partnership and  inheritance  is  that  in  the  case  of 
inheritance  property  devolves  on  death,  it  survives 
in  the  case  of  co-parcenership ;  on  inheritance  new 
rights  are  acquired,  on  survivorship  the  enjoyment 
of  existing  rights  is  increased  by  the  removal  of  one 
from  the  body  of  co -sharers.  Francis  Ghosax  v. 
Gabri  Ghosal  (1906)       .     I.  L.  R.  31  Bom.  25 

NATIVE  CONVERTS'  MARRIAGE  DIS- 
SOLUTION ACT  (XXI  or  1866). 

"See  Divorce   Act,   s.    2. 

I.  L.  R.  18;;Calc.  252 

NATIVE  INDIAN  SUBJECTS. 

See  Jurisdiction  of  Criminal  Court — 
Native  Indian  Subjects. 

I.  L.  R.  16  Bom.  178 
legal  status  of— 

See  Foreign  Court,  Judgment  op. 

5  C.  W.  N.  741 

ofiFeKce  committed  by,     out    of 


British  India— 


See   Jurisdiction    of   Criminal    Court 
— General  Jurisdiction. 

I.  li.  E.  24  All.  256 


NATIVE  OF  INDIA. 

— application    of    Negotiable    In- 
struments Act,  1881,  to — 

See  Negotiable  Instruments  Act. 

I.  li.  R.  26  Mad.  526 
NATIVE  RULER. 


suit  against — 

See    Jurisdiction    of    Civil     Court — 
Foreign    and    Native    Rulers. 


suit  by — 


See  Civil  Procedure  Code,  1882,  s.  432. 
L  L.  R.  25  All.  635 
NATIVE  STATE. 

See  Appeal.  I.  L.  R.  35  Calc.  648 

See  TiPPERAH  Raj. 

I.  L.  R.  35  Calc.  777 

decree  of  Court  of — 

See  Execution  of  Decree — Decrees  of 
Courts  of  Native  States. 

I.  L.  R.  15  Bom.  216 


in  alliance — 


See  Civil  Procedure  Code,  1882,  ss.  387, 
391   (1859,  s.   177). 

2  B.  L.  R.  A.  C.  73 
10  W.  R.  385 


Peace 


jurisdiction   of  Justice    of    the 


See    Foreign  Jurisdiction    Act,    1879, 

ss.    4,     6    AND    8. 

I.  L.  R.  S6  Mad.  607 


—  Magistrate  or  Police  officer  in — 

See  Evidence  Act.  s.  26. 

I.  L.  R.  22  Bom.  235 


person  domiciled  in — 

See    Letters    of    Administration. 

I.  L.  R.  21  Calc.  911 


record    of    Court    attested    by 


Judicial  Officer  of— 

See        Confession — Confessions        to 

Magistrate.         I.  L.  E.  12  All.  595 

I.  L.  R.  22  Bom.  235 

1.  — — Law     of     Native 

State — Law  of  British  India — Difference — Burden  of 
proof.  It  lies  on  him,  who  asserts  it,  to  prove 
that  the  law  of  the  Native  State  differs  from  the 
law  in  British  India  and  in  the  absence  of  such 
proof  it  niust  be  held  that  no  difference  exists 
except  possibly  so  far  as  the  law  in  British  India 
rests  on  specific  Acts  of  the  Legislature.  Raghu- 
NATH  V.  Varjivandas  (1906) 

I.  L.  E.  30  Bom.  578 


2. 


Kathiawar    States 


— Whether  British  territory — Relation  of  British  India 
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vnth  Native  States  how  ascertained — Sovereign  potoers 
of    the  Governor   of   Bomba>j  in  Council — Exercise 
in    Native      States      through      Political       Agent — 
Courts  of  Political    Agent  and  Assistant  Political 
Agents,  if  King's  Courts — Function  of  Governor  in 
Council    on    appeal,    whether   judicial — Appeal     to 
Privy  Council.     The  rights  and  powers  of  contract 
-possessed  and  exercised  over  the  Native  States  in 
India  by  the  British  Indian  Government,  with  the 
corresponding   restrictions   upon   the    independent 
actiin  of   those   States  are,   to   some  extent,   the 
necessiry  consequence  of   the  suzerainty  vested  in 
the  predominant  power.     But  apart  from  this  gene- 
ral source,  rights  of  very  varying  kinds   have   been 
acquired  in  connection  with  the  several  States,  from 
other  sources.     Such  rights  differ  not  only  in  origin 
l)ut  in  kind  and  in  degree  in  the  cases  of  different 
"States,  sj  that  in  each  instance  in  which  the  nature 
or  extent  of  such  rights  becomes  the  subject  of 
•consideration,  enquiry  has  to  be  made  into  the  cir- 
cumstances of  the  particular  case.     Sayad  Muham- 
mad     Yusuf-ud-din     v.      The     Queen-Empress,    2 
C.  W.  N.  1  :  s.c.  L.  R.  24  I.  A.  137.  referred  to.     On 
a  view  of  the  relation  of  the  Kathiawar  States  and 
their  people  tj  British  India,  and  the  character  of 
the  control  exercised  by  the  British  Indian  Govern- 
ment over  those  States  and  particularly  with  rela- 
tion  to  the   administration  of   justice  : — Held,  that 
the  Kathiawar  States  are  not  included  within  the 
King's  dominions.     Large  as  has  been  the  political 
control    exercised    over    them,    any    assertion    of 
territorial  sovereignty  has  been  avoided.     No  legis- 
lative power  over  them  has  ever  been  claimed.     The 
intervention  in  their  attairs  has  never  been  carried 
further  than  was  judged  necessary,    in   the   emer- 
gency for  the   maintenance   of   peace,   good   order 
and  security.     The  position  of  the  Chiefs  has  always 
been  respected  and    at     least,    in    the    case     of 
the    more    important    among    them,    many  of  the 
functions     commonly      regarded      attributes     of 
sovereignty  have   been  preserved  to   them.     The 
form     adopted     in     establishing     and     regulating 
tribunals    in  the  province    has    been    that    which 
was  regular  and  appropriate,  if   it  was  not   British 
territory,  but  quite  irregular  and  inapplicable,  if  it 
was.     Daynodhar  Gordhan  v.  Deoram  Kanji,  I.  L.  R. 
1  Bom.  3o7,  explained.     If  a  Court,    administering 
justice    on    the    King's    behalf,    makes    an    order, 
judicial  in  its  nature,  by  which  s<jme  one  is  injuri- 
ously affected,  the  person  aggrieved  is  not  precluded 
from  applying  to  the  King  in  Council  to    redress 
his  wrong  merely  by  the  fact  that  he  is  not  the 
King's    subject.     The    jurisdiction     exercised    by 
the  Courts  of  the  Assistant  Political  Agents  and  the 
Political  Agent  in  Kathiawar,  and  by  the  Governor 
of  Bombay  in  Council  on  appeal,  is  political  and  not 
judicial.     No  appeal  lies  to  His  Majesty  in  Council 
from  the  Courts  in  Kathiawar  or  from  the  decision 
of  the  Governor  of  Bombay  in  Council  on  appeal. 
Hemcha>-d  Devchaxd  v.  Azxsi    Sakarlal   Chho- 
TAMLAL  (1905)       .         .      I.  li.  R.  33  Calc.  219 
s.c.  10  C.  "W.  N.  361 
L.  R.  33  I.  A.  1 
3. ■  Native  State,  loca- 
tion   of  British      troops  in — Power   of   cantonment 


NATIVE  ST AT'Ei—contd. 

authorities  as  to  grant  or  user  of  land — Treaty, 
absence  of — Power  restritted  to  military  purposes — 
Land  belongs  to  State — Parsi  Tower  of  Silence, 
grant  of  land  for — Control  of  cantonment  avlhorities. 
The  Hyderabad  Subsidiary  Force,  which  had  its 
head-quarters  in  the  Secunderabad  cantonment  was 
a  force  in  the  employment  of  the  East  India  Com- 
pany and  commanded  by  Company's  o^oers,  but 
maintained  by  agreement,  in  Hyderabad  territory, 
for  the  protection  of  the  Nizam.  There  never  was 
in  existence  any  treity  prescribing  the  limits  of  the 
powers  of  the  Nizam's  officers  on  the  one  hand,  and 
the  military  commander  commanding  the  Hydera- 
bad Subsidiary  Force  on  the  other,  with  respect  to 
the  management,  control  and  disposition  of  the 
cantonment  and  the  land  comprised  in  it.  When 
the  Nizam's  government  admitted  a  British  force 
within  its  territory,  and  allotted  to  it  Secunderabad 
cantonment  as  its  head-quarters,  it  no  doubt,  by 
necessary  implication,  conveyed  to  the  military 
authorities  all  powers  of  jurisdiction,  control  and 
management  incident  to  maintaining  the  efficiency 
and  the  dis;ipline  of  the  troops,  the  peace  and  good 
order  and  convenient  use  of  the  cantonment. 
But  it  woidd  be  going  a  long  way  beyond  this  to 
hold  that  the  officer  commanding  the  troops  was 
empowered  to  alienate,  in  perpetuity,  land  forming 
part  of  the  cantonment  and  undoubtedly  Hydera- 
bad territory  for  a  purpose  wholly  unconnected 
with  military  requirements.  The  appellants,  who 
were  members  of  the  Parsi  community,  claimed 
that  the  founders  of  the  Parsi  Tower  of  Silence 
which  stands  on  a  portion  of  certain  land  situated 
in  the  Secunderabad  cantonment  were  in  their 
lifetime  owners  of  the  land  in  question,  and  that 
the  property  had  devolved  upon  themselves  as 
descendants  and  representatives  in  title,  of  the 
original  founders.  The  respondents,  who  were  also 
members  of  the  Parsi  community,  contended  that 
the  land  in  question  had  been  granted  to  the  whole 
Parsi  community  for  a  public  purpose,  and  to  enure 
for  the  benefit  of  the  community  generally  for  all 
time  by  the  cantonment  authority.  The  most 
important  document  relied  upon  by  the  appellants 
was  issued  by  an  officer  of  the  Hyderabad  State 
and  purporting  to  express  a  transaction  by  which 
the  State  had  assented  to  the  grant  of  the  land  in 
question  to  the  founders,  and  directed  possession  of 
it  to  be  delivered  to  them.  Another  doctiment  in 
evidence  also  obtained  on  behalf  of  the  founders, 
through  their  agent,  purported  to  be  issued  by  the 
authority  of  the  Brigadier  Commanding  the  Hydera- 
bad Subsidiary  Force,  and  to  certify  that  the  Parsis 
of  Secunderabad  had  i)ermission  to  enclose  the  iJlnd 
in  question,  which  was  given  for  a  tower  to  be  buUt 
on  it.  Held,  that  the  consideration  set  out  above 
must  be  borne  in  mind  in  estimating  the  effect  of 
the  two  documents  ;  that  the  first,  emanating  from 
the  State  purported  to  deal  with,  and  enforce,  a 
grant  of  the  land  to  the  founders  by  name,  and  the 
delivery  of  possession  to  them  ;  that  the  second 
document,  emanating  from  the  Cantonment  autho- 
rities, did  not  deal  with  title  or  possession,  but  gava 
permission  to  use  the  land,  already  conveyed,  for 
the  particular  purpose  of  a  Tower  of  Silence,  and  to 
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enclose  the. land,  which  were  matters  obviously 
within  the  discretion  of  the  commanding  ofiScer, 
and  that  the  effect  of  the  two  documents  was  to 
allow  a  good  title  in  the  founders,  and  not  in  the 
Parsi  ct.mmunity.  Pestonji  Jivanji  v.  Shapueji 
Eduui  Chinoy  (1907)  .  I.  L.  R.  35  Calc.  478 
s.c.  12  C.  W.  N.  465 
li.  R.  35  I.  A.  7 


NATURE   OF  TENANCY. 

See    Landlord    and    Tenant- 
OF  Tenancy. 

NAVIGABLE  RIVER. 


-Natttee 


See  Accretion — New  Formation  of 
Alluvial  land — Churs  or  Islands 
IN  Navigable  Rivers. 

See  Fishery,   Eight   of. 

W.  R.  1864,  108  ;  243 

15  W.  R.  212 

11  C.  li.  R.  11 

I.  L.  R.  4  Calc.  53 

I.  L.  R.  8  Mad.  467 

I.  L.  R.  11  Calc.  434 

I.  L.  R.  12  Mad.  43 

I.  L.  R.  17  Calc.  963 

I.  L.  R.  22  Calc.  252 

12  C.  W.  N.  105  ;  304 ;  559 

I.  L.  B.  35  Calc.  117 


NAWAB  NAZIM  OF   BENGAL 
ACT  (XVII  OF  1873). 

See  Superintendence 
— Charter   Act,  d. 


DEBTS 


OF   High  Court 
15 — Civil    Cases 
24  W.  R.  311 


1. Right    of  appeal.     Act  XVII 

of  1873  was  not  intended  to  deprive  the  Nawab 
Nizam  of  ]\roorshedabad  of  any  right  of  appeal  to 
the  High  Court  which  he  had  before  it  was  passed. 
Nawab  Nizam  of  Bengal  v.  Abirao  Begum 

21  W.  R.  59 


2. 


Submission     of    decree     of 


Court  as  a  claim  to  Commissioners — Power  of 
High  Court.  Certain  judgment-creditors  were  held 
to  have  committed  an  error  of  judgment  in  submit- 
ting theit  decree  to  Commissioners  appointed  under 
Act  XVII  of  1873,  as  if  it  were  a  new  and  unascer- 
tained claim.  Where  this  was  done,  and  the 
Commissioners  expressed  their  opinion  upon  the 
matter  involved  (although  it  had  already  been 
determined),  the  High  Court  held  that  it  had  no 
authority  to  enquire  into  their  award.  Omrao 
Begum  v.- Commissioners  appointbd  under  Act 
XVII  of  1873  .         .         .       24  W.  R.  394 

s.  11 — Agreement  jor  appropriation  of 

payments — Contract  Act  (IX  of  1872),  s.  60 — Suit 
fcr  rent.  So  far  ss  the  Nawab  Nazim's  Debts 
Act  is  concerned,  rent  due  by  the  Nawab  is  on  the 
same  footing  as  any  other  debt  incurred  by  him,  and 
before  his  property  can  be  made  liable  to  satisfy  such 
rent  debt,  the  consent  of  the  Governor  General  in 
Council  must  first  be  obtained  to  the  issue  of  execu- 


NAWAB  NAZIM    OF    BENGAL  DEBTS 
ACT  (XVII  OF  lQlS)—contd. 

tion.     Rookminy  Bullub  Roy  v.  Mulk  Jamania 
Begum.    I.  L.  R.  9  Calc.  914 :  12  C.  L.  R.  534 


1.  s.  V2>— Jurisdiction  of  Commis- 
sioners— Parties.  The  Commissioners  appointed 
under  the  Nawab  Nazim's  Debt  Act  (VII  of  1873) 
(an  Act  to  provide  for  the  liquidation  of  the  debts  of 
the  Nawab  Nazim,  and  for  his  protection  from  legal 
process)  having  ascertained  and  certified  that  a 
certain  zamindari  was  nizamut  property  {i.e.,  held  by 
the  Government  for  the  purpose  of  upholding  the 
dignity  of  the  Nawab  Nazim  for  the  time  being),  the 
fact  tliat  this  property  had,  before  the  passing  of 
the  Ac\,  been  conveyed  by  the  Nawab  Nazim  to  hia 
son,  did  not  deprive  the  Commissioners  of  jurisdic- 
tion to  deal  with  the  question.  The  plain  language 
of  s.  12  of  the  Act  is  not  controlled  by  any  words  in 
the  preamble.  A  suit  brought  by  a  claimant  against 
the  Government  and  the  grantee  to  recover  the 
property,  without  the  Nawab  Nazim  having  been 
joined  as  a  party,  could  not  proceed.  Omrao 
Begum  v.  Government  of  India 

I.  L.  R.  9  Calc.  704 :  12  C.  L.  R.  595 
L.  R.  10  I.  A.  39 

2, Award     of     Com- 


missioners conclusive — Construction  of  documents  not 
establishing  a  charge  on  immoveable  property. 
Commissioners  appointed  under  Act  XVII  of  1873, 
by  their  award,  found  that  an  estate  was  in  the 
possession  of  the  Government  for  the  purpose 
of  upholding  the  dignity  of  the  Nawab  Nazim 
for  the  time  being,  a  finding  within  their  competence 
to  make,  of  which  the  effect  was  that  the 
Government  held  the  property  freed  and  discharged 
from  all  claims.  In  a  suit  against  the  Govern- 
ment it  was  alleged  that  the  estate,  when  in 
the  hands  of  the  Nawab,  had  been  charged  with 
payment  of  an  annuity  and  arrears  in  favour 
of  the  plaintiff's  father  on  his  abandoning  the 
title  which  he  had  set  up  to  the  property. 
Held,  that  the  above  award,  under  the  Act,  would 
have  been  a  sufficient  answer  to  the  claim,  even  if 
the  charge  had  originally  attached  to  the  estate. 
But  in  equity  no  charge  could  be  created  unless 
there  was  an  intent  to  charge.  Here  the  documents 
showed  that  this  payment  had  not  been  legally 
charged  upon  the  property,  neither  party  having 
contemplated  this  result,  and  there  having  been 
only  a  mandate  by  the  Nawab  for  payment  of 
the  annuity  out  of  his  treasury.  Omrao  Begum 
V.  Secretary  of  State  for  India 

I.  L.  R.  19  Calc.  584 
L.  R.  19  I.  A.  95 


3. 


;—   Commissioners, 


award  of — Power  of  Commissioners  notwithstand- 
ing alienation  of  State  lands.  In  a  suit  by  the 
son  of  the  Nawab  Nazim  of  Moorshidabad  to 
recover  from  a  person  wrongfully  in  possession, 
land  which  had  been  found  to  be  a  portion  of 
State  lands  : — Held,  that  the  Commissioners  ap- 
pointed under  the  Nawab  Nazim's  Debts  Act  had 
jurisdiction  to  declare  the  land  claimed  in  the  suit 
to  be   State    property    notwithstanding    the    fact 
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of— 


—   administration  of  private  estate 

See  Appeal  to  Fbivy  Couxcil — Cases  n* 
WHICH  Appeal  LIES  or  xot — Appeal- 
able Orders      .      5  Moo.  I.  A.  499 

Nawabof  Surat  Act  (XVIII 


nawab  nazim  of  bengaii  debts 

ACT  (XVII  OF  1813)— concld. 

that  an  alienation  of  such   land  had  taken  jJace 
before  the  date   of    the    Commissioners'     award. 
Omrao  Begum  v.  Government  of  India,  I.   L.  B.  9    < 
Calc.  704,    followed.     Hassan  Ali  v.  Chtttterpxjt 
Sns-GH  Dtig.\rh     .         .       I.  li.  E.  19  Calc.  742   j 

ISTAWAB     OF    CAKNATIC    ACT     (XX^.m 
OF  1858). 

Claims    against  Nawab — Onus  of 

•proof.  Act  XXX  of  1858  of  the  Legislative  Council 
of  India  for  the  adminisrtration  of  the  estate  and 
payment  of  the  debts  of  the  late  Xawab  of  the 
Carnatic  empowered  the  Supreme  Court  at  Madras 
to  investigate  in  a  summary  manner  claims  against 
the  Xawib's  estate.  Held,  that  the  provisions  of 
the  Act  not  only  limited  the  extraordinary  remedy 
which  it  gave  to  certain  defined  classes  of  debt, 
but  threw  upon  a  claimant  more  than  the  ordinary 
burden  of  proof  by  compelling  the  holder  of  any 
written  acknowledgment,  or  security,  to  prove  the 
actual  consideration  given  for  it ;  and  upon  those 
claiming  the  price  of  the  goods  delivered,  proof  of 
the  fair  and  actual  value  of  such  goods.  Ghoolcm 
Moorta7ah  Kkan  v.    Government 

9  Moo.  I.  A.  456. 

ITAWAB  OF  SURAT. 


NAZIR. 


of  1848) — Sanction  of  Government  to  bring  suit. 
The  permission  of  Government  in  1858  to  the 
Agent  for  the  Governor  of  Bombay  at  Surat  to 
fjay  certain  moneys  of  the  widow  of  the  late 
Nawab  of  Surat  to  whomsoever  a  certificate  of 
heirship  to  her  might  be  granted  by  the  Civil  Court 
is  not  a  sufficient  authority  under  Act  XVIII  of 
1848  for  the  institution  against  her  grand-daughters 
of  a  general  civil  suit  under  Regulation  IV  of  1827 
or  Act  VIII  of  1859.  Nor  does  permission  given 
in  1871  to  institute  a  suit  authorize  the  continua- 
tion of  a  suit  instituted  in  1869.  Ajmuddin  Khan 
f.  ZiAUNNissA  Begam        .         .         12  Bom.  156 

"  Sue  forth,"  mean- 


ing of — Sanction  obtained  after  suit  filed.  The  expres- 
sion "  sue  forth  "  in  s.  1  of  Act  XVIII  of  1848 
does  not  mean  to  sue  for  and  to  obtain  so  as  to 
make  the  consent  of  the  Governor  a  condition 
precedent  to  the  institution  of  a  suit.  Accord- 
ingly, where  the  grand-daughter  of  the  Nawab  of 
Surat  was  sued  along  with  her  husband  without 
previously  obtaining  the  required  consent,  and  it 
was  contended  that  the  suit  was  irregidarly  insti- 
tuted, and  the  proceedings  thereunder  void  : — Held, 
that  the  suit  was  rightly  instituted,  such  a  consent 
not  being  a  condition  precedent  to  the  filing  of  the 

suit.       ZlATTNNISSA    BEliCil    17.    MoTIEAM 

I.  li.  R.  129  Bom,  46 


1. 


^ee   Guardian — Appointment. 

I.  li.  R.  12  Bom.  553 

—  misappropriation  by — 

See  Surety — Liability  of  Surety. 

9  B.  L.  R.  Ap.  26 

of  mosque — 

See  Mahjmedan  Law — Endowment. 

I.  L.  R.  18  Bom.  401 

power  of — 

.See  Penal  Code.  s.  186. 

I.  L.  R.  22  Calc,  596  ;  759 

Guardian — Minors  Act  XX  of 


1864— Bombay  Civil  Courts  Acts  (XIV  of  1869  and 
X  of  1876) — Officer  of  Government — Civil  Procedure 
Code,  1877,  s.  456.  The  Nazir  of  a  Civil  Court,  who 
is  appointed  guardian  of  the  estate  of  a  minor  under 
Act  XX  of  1864,  is  not  an  officer  of  Go\:ernment 
within  the  meaning  of  s.  32  of  Act  XIV  of  1869 
as  amended  by  s.  15  of  Act  X  of  1876.  An 
officer  of  Government,  in  order  to  come  within 
those  enactments,  must  be  a  party  to  a  suit  in  his 
official  capacity.  A  Subordinate  Judge  who,  under 
s.  456  of  the  Civil  Procedure  Code  (Act  X)  of  1877, 
as  amended  by  s.  73  of  Act  XII  of  1S79,  appoints 
the  Nazir  or  any  other  officer  of  his  Court  to  act 
as  guardian  of  a  minor  plaintiff  or  defendant  in  a 
suit  in  his  Court,  has  no  jujisdicton  to  hear  it  and 
pass  a  decree  against  that  officer  as  guardian  ad  litem 
of  the  minor.  Trimbak  Ximbaji  v.  Shivram,  I.  L. 
B.  4  Bom.  642  note,  followed.  Mohan  Ishwar  v. 
Haku  Rupa  .  .  I.  L.  R.  4  Bom.  638 
Liiabiiity  of  Nazir — Avoidance 


of  responsibility.  A  Nazir  is  the  head  of  an  im- 
portant department  and  must  be  solely  respon- 
sible for  the  truth  of  what  he  reports  or  admits. 
He  cannot  be  permitted  to  avoid  responsibility  by 
urging  that  his  mohurrir  deceived  him.  QcEEiT  v. 
ToFUZz-vL  Ali  .  .       7  W.  R.  Cr.  109 

Attachment  of  pro- 


perty in  execution  of  decree — Failure  to  reitim  pro- 
perty attached  in  satisfaction  of  decree — Beng,  Act 
V  of  1863,  ss.  4  and  8.  In  a  suit  brought  against 
the  plaintiii  in  the  Collector's  Court  for  arrears  of 
rent  a  decree  was  obtained,  and  a  warrant  was 
issued  for  the  attachment  of  certain  moveable  pro- 
perty belonging  to  the  plaintifE.  The  warrant 
was  addressed  to  the  Nazir  of  the  Collector's  Court 
and  was  by  him  delivered  to  one  of  the  registered 
peons  of  the  Court  for  execution.  The  peon 
reported  to  the  Nazir  that  he  had  attached  the 
property  in  question,  and  had  placed  it  in  charge 
of  certain  persons,  whose  receipt  for  it  he  produced 
and  filed.  Subsequently,  the  plaintiff  paid  the 
amount  of  the  decree  into  Court  and  an  order  was 
made  releasing  his  property  from  the  attachment. 
A  peon  was  sent  to  restore  the  property  to  the 
plaintiff,  but  the  persons  in  whose  charge  it  was 
said  to  have  been  left  alleged  that  they  had  never 
taken  possession  of  the  property,  and  the  peon  was 
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unable  to  restore  the  property  to  the  plaintiff. 
In  a  suit  brought  by  the  plaintiff  against  the 
Nazir  to  recover  the  property  or  its  value  : — Held, 
that  the  Nazir  was  not  liable,  Bengal  Act  V  of 
1863  having  altered  the  relation  which  formerly 
existed  between  the  Nazir  and  the  peons  of  the 
Revenue  Courts,  and  put  them  in  the  position  of 
paid    servants    of    Government.     Kalee    Coomer 

ChATTERJI     v.     SiDDHESSUR     MlTXDUL 

11  B.  L.  R.  256  :  19  W.  E.  335 


4. 


Warrant  of  arrest 


of  judgment-debtor — Escape  of  debtor — A^egligen^e. 
The  plaintiff  sued  out  a  warrant  for  the  arrest  of 
his  judgment-debtor  on  the  4th  December  1876. 
The  warrant  was  lodged  with  the  Nazir  on  the  16th 
December,  and  was  to  be  in  force  till  the  4th 
January  1877.  On  the  22nd  December  1876  the 
Nazir  was  informed  that  the  judgment-debtor  was 
already  in  the  civil  jail  under  a  writ  of 
execution  issued  by  another  creditor.  The  Nazir 
then  returned  the  warrant  to  the  Subordinate 
Judge  who  had  issued  it.  On  the  29th  December, 
the  Subordinate  Judge  again  sent  it  to  the  Nazir's 
office,  where  it  was  duly  received  by  the  Nazir's 
karkun  (defendant  No.  2).  This  fact  was  not 
reported  by  the  karkun  to  the  Nazir  (defendant 
No.  1)  until  the  4th  January  1877.  On  the 
1st  January  1877  the  judgment-debtor's  debt  was 
paid  by  Government,  and  he  was  released  in  honour 
of  Her  Majesty's  assumption  of  the  title  of  Empress 
of  India.  The  judgment-debtor  thereupon  left 
the  district,  and  could  not  be  found,  and  the 
plaintiff's  warrant  remained  unexecuted.  The 
plaintiff  sued  the  Nazir  and  his  karkun  for  allowing 
his  judgment-debtor  to  escape.  Held,  that  the 
Nazir  ought  not  to  have  sent  the  warrant  back  to 
the  Subordinate  Judge,  and  that  there  was  no 
necessity  for  a  fresh  order  on  it  until  the  time 
which  it  had  to  run  had  expired.  Held,  further, 
that,  if  the  Nazir  forgot  the  existence  of  this  un- 
executed warrant  on  the  1st  January  1877,  and 
thus  allowed  the  debtor  to  be  released  from  the 
former  process,  when  he  ought  to  have  been  re- 
arrested under  the  plaintiff's  warrant,  there  was 
actual  negligence  on  his  part,  making  him  liable 
in  damages  to  the  plaintiff.  Quasre :  Whether 
or  not  the  Nazir  could  have  been  made  responsible 
for  the  negligence  of  the  karkun,  who  was  not  his 
servant,  but  the  servant  of,  and  paid  by,  the  Govern- 
ment and  appointed  by  the  District  Judge,  if  the 
warrant  had  been  lodged  with  the  karkun  in  the 
first  instance,  and  that  fact  had  never  been  com- 
municated to  the  Nazir,  and  if  he  had  never  known 
of  the  existence  of  the  warrant.  Kasturchand 
V.    Ravji    Sadashiv      .        I.  L.  K.  4  Bom.  65 

Misrepresentation 


of  solvency  of  surety,  by  ivitness  to  surety  bond. 
The  plaintiff  held  a  money-decree  against  M,  who 
was  arrested  in  execution  of  it.  On  being  brought 
to  the  Court,  however,  M  applied  for  his  discharge 
as  an  insolvent  under  s.  273  of  the  Civil  Procedure 
Code  (Act  VIII  of  1859).  He  was  released  on  the 
security  of  (?,  who  executed  a  bond  for  the  appear- 
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ance  of  M  at  the  enquiry  into  his  insolvency.  The- 
defendant  attested  the  bond,  and  wrote  in  the 
attestation  that  G  was  a  solvent  person.  In  con- 
sequence of  the  non-appearance  of  M,  the  plaintiff 
sought  to  execute  his  decree  against  the  surety  G^ 
who,  on  his  arrest,  also  applied  for  his  discharge  on 
the  ground  of  his  insolvency,  and  was  discharged 
after  inquiry.  The  plaintiff  thereupon  sued  the 
defendant  for  the  amount  of  his  decree  and  cost  of 
execution,  on  the  ground  of  his  representation  in  the 
attestation  that  G  was  solvent.  Quaere :  Whether 
the  Nazir  was  liable  to  the  plaintiff  for  negligence 
in  not  taking  a  proper  surety.  Nago  Mahadev  v. 
Narayajt    Ramchakdra.      I.  L,  R,  4  Bom.  465 

6. Nazir  of  Small  Cause  Court 

— Power  to  receive  plaints.  A  Nazir  of  a  Court  of 
Small  Causes  is  not  authorized  to  receive  plaints. 
Raj  Chunder  Gope  v.  Joogal  Gope 

18  W.  R.  172 

NECESSARIES. 

See  GrrARDiAN- 

GUARDIANS 


See    Minor 


-Duties  and  Powers  op 
3  W.  R.  217 
I.  Ii.  R.  20  Bom.  61 

I.  Ii.  R.  35  Calc.  320 


—  bond  executed  for — 

See  Minor — Liability  of  Minor  on  and 
Right    to     enforce    Contracts. 

5W.  R.  2 
I.  L.  R.  21  Cale.  872 

—  expenses   of   legal    proceedings 


See  Minor — Representation  of  Minor 

in  Suits         .      I.  L.  R.  7  Calc.  140 

I.  L.  R.  17  Mad.  257 

See    Pleader — Remuneration. 

I.  Ii.  R,  17  Mad.  306 


what  are- 

See    Minor 


I.  Ii.  R.  36  Calc.  768 


NECESSITY  FOR  ALIENATION. 

See  Hindu  Law — 

Alienation — Alienation  by" 

Widow — 

Alienation  for  legal  neces- 
sity. 

What      constitutes      legal 
necessity. 

Endowment— Alienation  of  En- 
dowed property. 

Joint  Family — Powers  of 
Alienation  by  Members — 
Manager. 

I.  Ii.  R.  29  Calc.  797 

See  Onus     of     Proof — Hindu     Law — 
Alienation. 


A    K 
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NEGATIVE  COVENANT. 

See  Contract.       I.  L.  R.  36  Calc.  354 

NEQIilQENCE. 

See     ADMEflSTBATOR. 

I.  li.  R  17  Bom.  637 

See  Bnx  of  Lading. 

I.  L.  R.  30  Mad.  79 

See    Calcctta    Municipal    Act,     1863, 
ss.  151,  226     .     8  B.  L.  R.  265,  433 

See  Carrieks. 

See  Carriers  Act,   s.   6. 

I.  L.  R.  24  Calc.  786 
I.  li.  R.  26  Calc.  398 

See    Causing    Death    by     Negligence. 
I.  li.  R.  16  All.  472 

See  CnrtL  Procedure    Code,  1882  s.  102. 
I.  li.  R.  22  Calc.  8 

See  Civil  Procedure  Code,  1882,  ss.  568, 
623  .         .   I .  li.  R.  31  Bom.  381 

See  Collision        .        11  C.  W.  N.  173 
See  CoN'TRiBUTORY  Negligence. 
See  Culpable  Homicide. 

See  HuNDi — Endorsement. 

5  C.  W.  N.  313 

See  HxTBT — Grievous   Hurt. 

2  Mad.  Ap.  32 
I.  li.  R.  18  Calc.  49 

See    Landlord    and    Tenant — Damage 
TO   Prejiises  let. 

3  B.  li.  R.  A.  C.  277 
5  B.  li.  R.  401 

See  Madras  Harbour  Trust  Act.  s.  70. 
I.  li.  R.  22  Mad.  524 

See  Minor — Representation    of  Minor 
EST  Suits         .     I.  L.  R.  29  Calc.  735 

See    Mortgage — Marshalles'g. 

I.  li.  R  12  Mad.  424  ;  429 
I.  li.  R.  13  Mad.  383 
I.  li.  R.  15  Mad.  268 

See    Onus    of    Proof — Bailments. 

I.  li.  R.  9  AIL  398 

See  Onus  of  Proof — Profits,  Suits  for. 
L  li.  R.  12  AIL  301 

See  Penal  Code,  s.  204  A. 

See  Principal  and  Agent — Liability  of 
Principai.  .         6  C.  W.  N.  429 

See  Public  Health,  offence  affecting. 

I.  li.  R.  7  Mad.  276 

I.  li.  R.  11  Bom.  59 

I.  li.  R  24  Calc.  494 

See    Railway    Cojipany. 

See   Rash   and   Negligent   Act. 

5  C.  W.  N.  376 

See  Superintendence  of  High   Court 

—Civil   Procedure   Code,  1882,  s.  622. 

L  li.  R,  9  AIL  398 


NEGIilGENCE— «m<<f. 

See  Zamisdae,  DtrrY  or. 

contributory — 


14  B.  li.  R  209 


See  Encroachment. 

L  li.  R.  17  Mad.  368 

See  Negligence     I.  L.  R.  16  Bom.  254 


-  Requisites  for  action  for  neg- 
contrary     to     laic.     To  sustain  an 


ligence — Act 

action  for  negligence,  there  must  be  an  obligation  on 
the  part  of  the  defendant  to  use  care,  and  a  breach 
of  that  obligation  to  the  plaintiff's  injury  is  an  act 
contrary  to  law.  Svajii  Nayudu  v.  Subramania 
MuDALi  ....        2  Mad.  158 

Sending   goods  by  railway 


company — Carrier — Duty  of  persons  sending  goods 
of  a  dav^gerous  nature — Xotice — Act  XVIII  of 
l^Oi,  s.  15 — Action  for  compensation  for  destruc- 
tion of  life.  Held  (Pearson  ,  J.,  dissenting),  that 
a  person  who  sends  an  article  of  a  dangerous  and 
explosive  nature  to  a  railway  company  to  be  carried 
by  such  company,  without  notifying  to  the  servants 
of  the  company  the  dangerous  nature  of  the  article 
is  liable  for  the  consequences  of  an  explosion, 
whether  it  occurs  in  a  manner  which  he  could  not 
have  foreseen  as  probable  or  not.  Held,  also 
(Pearson,  J.  dissenting),  that  such  a  person  is 
liable  for  the  consequences  of  an  explosion  occurring 
in  a  manner  which  could  not  have  foreseen,  if  he 
omits  to  take  reasonable  precautions  to  preclude 
the   risk   of   explosion.     Lyell  v.    Ganga    Dai 

L  li.  R.  1  AU.  60 

3.    Railway  Company — Injury  to 

persons  travelling.  The  plaintiff  was  a  passenger 
travelling  on  the  defendants'  railway,  and  received 
severe  injuries  from  a  fall  which  he  experienced  in 
stepping  upon  the  platform  when  the  train  stopped. 
Held,  that  the  Railway  Company  was  guilty  of  neg- 
ligence in  not  keeping  the  station  properly  lighted 
in  allowing  the  train  to  overshoot  the  station,  and 
in  not  warning  the  plaintiff  against  alighting ;  also 
that  the  injuries  sustained  by  the  plaintiff  were 
caused  by  the  negligence  in  question,  and  that  the 
plaintiff  did  not  by  his  own  want  of  care  contribute 
to  the  accident.  Woodhouse  v.  Calcutta  ant) 
South     Eastern     Railway     Company 

9  W.  R.  73 


4. 


Hire  of  boats — Damage — Lia- 


bility of  bailee.  A  contracted  with  B  for  the  hire  of 
certain  cargo  boats.  While  being  towed  by  a 
steamer  which  A  had  chartered  according  to  agree- 
ment, the  boats  sustained  great  damage  i  y  reason 
of  gross  negligence  on  the  part  of  C,  whom  .^1  had 
placed  in  charge.  Held,  that  ^4  must  be  held  resjxjn- 
sible  to  B  for  the  negligence  of  C.  Greesh  Chun- 
DER    Bannerjee    V.    CoLLiNS     .  2  Hyds  79 

5.  Damages  for  personal  in- 
juries—  Unfenced  hole — Licensee — Contraclor.  The 
plaintiff  claimed  to  recover  R  63,500  from  the 
defendants  as  damages  for  injuries  sustained  by 
him  by  reason  of  his  having  fallen  into  a  hole  which 
had  been  dug  upon  certain  land  of  the  defendants 
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on  the  1st  September  1885.  The  land  in  question 
was  the'  property  of  the  first  defendants  (the  Port 
Trustees),  and  was  in  their  possession  at  the  date 
of  the  accident  to  the  plaintiff  ;  but  an  agreement 
had  been  made,  whereby  it  was  to  be  leased  by 
them  to  the  second  defendant,  who  was  accordingly 
let  into  possession  in  January  1886.  For  some 
years,  the  first  defendants  had  been  in  the  habit 
of  letting  out  the  greater  part  of  the  land  for 
tenting  purposes  in  lots  marked  out  with  pegs, 
but  the  tents  were  taken  down  each  monsoon. 
For  two  or  three  years  previously  to  the  accident, 
people  had  been  accustomed  to  cross  the  land 
without  any  hindrance  or  prohibition.  The  plaint- 
iff himself  had  used  the  path  across  the  land,  as  a 
short  cut,  for  a  period  of  eighteen  months.  This 
path  led  across  the  tenting  ground  to  a  gate  which 
was  generally  open,  and  which  opened  upon  the 
high  road.  No  express  permission  had  ever  been 
given  to  any  of  the  person  who  were  in  the  habit  of 
using  this  path.  It  was  a  mere  beaten  track,  and, 
so  far  from  being  a  public  way,  it  was  from  time 
to  time  obstructed,  in  the  tenting  season,  by  the 
ropes  and  pegs  of  the  tents.  The  plaintiff  had  for 
sometime  been  in  occupation  of  a  bungalow  belong- 
ing to  the  first  defendants,  which  was  situated 
"-in  that  part  of  the  land  which  was  furthest  away 
from  the  high  road.  There  was  a  regularly  con- 
structed roadway  from  the  bungalow  to  the  high 
road,  which  the  plaintiff  might  have  vised,  but,  as 
a  short  cut,  he  and  others  M'ere  in  the  habit  of  using 
the  beaten  track.  For  this  he  had  merely  a  tacit 
permission.  On  the  morning  of  the  1st  September 
1885,  he  left  his  bungalow  and  went  to  his  business, 
as  usual,  by  the  short  cut  across  the  land.  When 
returning  by  the  same  way  at  about  11  o'clock  at 
night  he  fell  into  the  hole  which  had  been  dug  in 
the  afternoon  of  that  day,  and  sustained  the  in- 
juries complained  of.  The  hole  was  several  feet  deep 
and  was  dug  right  across  the  pathway.  The 
plaintiff  had  no  notice  of  the  hole  being  dug,  or  of 
any  intention  to  dig  it.  The  night  was  very 
dark,  and  there  was  no  negligence  on  the  part  of 
the  plaintiff,  nor  any  want  of  ordinary  care  and 
cautiop.-  There  was  no  watchman  and  no  fence, 
nor  was  there  any  light  which  might  enable  persons 
using  the  path. to  avoid  the  danger.  The  second 
defendant,  as  above  stated,  had  agreed  to  talce  the 
said  laj^d  from  the  first  defendants  on  lease  for  build- 
ing pin*jposes.  On  the  day  of  the  accident,  some 
months  before  the  execution  of  the  lease,  the  second 
defendants-through  his  engineer  and  contractor 
H  applied  to  the  first  defendants  for  permission  to 
make  "borings"  in  the  land,  which  permission 
was  given.  Z?  thereupon  caused  the  hole  in  question 
to  be  dug.  In  their  written  statement  the  first 
defendants  contended  that  in  using  the  short  cut 
across  their  land,  the  plaintiff  was  a  trespasser, 
and  that  he  had  used  it  without  their  knowledge, 
or  consent ;  that  the  hole  was  dug  without  their 
knowledge,  and  that  the  "  borings  "  for  which 
they  had  given  permisson,  were  merely  small 
holes  of  a  diameter  of  six  Inches,  or  thereabouts, 
which  could  not  have  been  a  source  of  danger. 


NEGLIGENCE— oon<i. 

The  second  defendant  pleaded  that  at  the  time  of 
the  accident  he  was  not  in  possession  of  the  land, 
but  had  merely  entered  into  an  agreement  for  a 
lease  of  it;  that  he  had  employed  a  competent 
engineer  and  contractor,  H,  to  make  borings,  in 
order  to  ascertain  of  what  the  sub-soil  consisted, 
and  that  H  contracted  to  do  the  work  and  obtain 
leave  from  the  first  defendants  to  enter  on  the 
land  ;  that  the  said  H  subsequently  entered  on  the 
land,  and  according  to  his  own  discretion  and 
'without  any  control  or  interference  from  him 
(the  second  defendant),  took  such  steps  as  he 
thought  necessary  to  ascertain  the  nature  of  the 
said  sub-soil ;  and  he  (the  second  defendant)  con- 
tended that,  if  there  had  been  negligence  in  the 
performance  of  the  work,  he  was  not  liable.  Held, 
(i)  that  there  was  negligeirce  in  digging  the  hole 
across  a  path  used  by  several  licensees,  and  in  not 
placing  any  person  or  light  to  warn  passengers  of 
the  danger  arising  from  the  hole  and  the  excavated 
earth  v>'hich  was  heaped  up  near  it.  Held,  (ii)  that 
the  first  defendants  were  not  liable  to  the  plaintiff. 
The  permission  which  they  had  given  to  H  was  a 
permission  to  make  "  borings  "  only  ;  and  the  hole, 
which  was  actually  dug  by  H,  was  dug  without 
their  knowledge  or  permission.  H  was  not  shown 
to  be  in  any  sense  their  servant  or  agent.  The 
plaintiff  was  a  bare  licensee,  and  the  first  defendants 
were  under  no  obligation  to  him  to  keep  the  path  in 
a  safe  state  or  in  good  order.  Held,  (iii)  that  the 
second  defendant  was  liable  to  the  plaintiff.  H 
was  not  a  contractor,  in  the  legal  sense,  so  as  to 
exempt  the  second  defendant  from  responsibility, 
but  was  the  servant  of  the  second  defendant  fro 
kdc  vice  and  that  the  digging  of  the  hole  was  within 
the  course  of  his  em  iloj^ment,  or  within  the  scope 
of  his  authority.  The  Court  of  first  instance 
awarded  as  damages,  a  sum  of  R3 3,000,  which, 
on  appeal,  was  reduced  to  Rl  7,000.  EvANS 
V.  Trustees  of  the  Port  op  Bombay 

L  L.  R.  11  Bom.  329 


6. 


Suit  for  damages  by  parents 


of    a  child  killed  by  negligence — Act  XIII 

of  1S55 — Death  by  negligence — Contributory  negli- 
gence— Liability  for  negligence  of  servants — Damages, 
Assessment  of — Deduction  for  maintenance  of  child 
— Funeral  expenses.  The  plaint  ff's  unmarried 
daughter,  a  child  of  between  five  and  six  years 
old  fell  into  an  open  manhole  of  a  sewer  in  a  lane 
in  Bombay  on  the  20th  August  1880,  between  4 J 
and  5  o'clock  p.m.,  and,  when  her  body  was  re- 
covered, life  was  extinct.  The  sewer  was  vested 
in  the  Municipality  of  Bombay,  and  was  under 
the  control  of  the  Municipal  Commissioner  by 
virtue  of  ss.  220  and  289  of  the  Bombay  Muni- 
cipal Act  of  1888.  When  such  manholes  are 
opened,  it  is  the  duty  of  the  Municipal  Commis- 
sioner under  s.  321  of  that  Act  to  have  them 
properly  fenced  and  guarded.  On  the  28th  Aug- 
ust 1890,  the  manhole  in  question  was  opened  for 
the  purpose  of  inserting  a  flushing-door  in  the 
sewer.  From  the  time  the  manhole  was  opened 
until  the  occurrence  of  the  accident  the  de:;eased 
child's   mother   was    seated    at  thj  corner    of   the 
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street  selling  cucumbers  about   four  yards  from  the 
manhole  in  question.     The  hole  was  at  first  properly 
fenced  ■with  four  timber  hurdles  about  4  feet  high 
set  upright  round  it  at  a  distance  of  2  feet  from  the 
hole,  secured  at  the  corners  ^vith  ropes.     Soon  after 
4-30  P.M.,  the  superintendent  in  charge  of  the  work 
gave  orders  to  cease  work  and  close  the  manhole  for 
the    night.     The    accident    took  place  almost   im- 
mediately afterwards.    The  Judge  foimd  on  the  evi- 
dence that  the  child  fell  into  the  open  hole  in  the  in- 
terval that  elapsed  between  the  taking  down  of  the 
fence  and  putting  the  cover  on  the  hole.     What  she 
was   doing   the   instant  before  she   fell,   there  was 
nothing  to  show.     She  was  seen  running  and  play- 
ing   about   the   street  during   the  afternoon.     Her 
mother,  who   was  sitting  close  by,  did  not  see  the 
accident,   her     attention    being    at    the    moment 
occupied    by  some  customers.     She  admitted  that 
before   the    accident      occurred      she     knew    the 
fence    was  down   and    the    hole    open,    and    she 
would  not  have  left   the   child   go    to  it   had   she 
been  playing  beside  her.     Held,  (i)  that  the  defend- 
ants were  guilty  of  negligence,  and  that  they  were 
liable  for  negligence  of  their  servants,  although  the 
latter  acted  contrary  to  the  express  orders  given  by 
their  superior ;  (ii)  that  although  the  mother  of  the 
child  might  have  been  guilty  of  negligence  which 
contributed  to  the  accident,  yet  if  the  defendants 
could,  by  the  exercise  of  ordinary-  care  and  diligence, 
have  avoided  the  mischief  which  happened,  her 
negligence  woidd  not  excuse  them  ;  (iii)  that,  as 
regards  damages,  in  cases  of  this  nature,  distinct 
evidence  of  the  loss  sustained  or  benefit  expected 
is  not  necessary.     The  jury  may  look  at  all  the 
circumstances  of  the  case,  and  especially  at  the 
pasition  of  the  parents  and  age  of  the  child,  and 
call  in  aid  their  own  experience  in  arriving  at  their 
conclusions.     Where  damages  are  allowed,  a  rea- 
sonable sum   should   be  deducted    on    account    of 
the  maintenance  for  such  per.od  as  the  child  might 
i-easonably  have  been  expected  to  live  with  her 
parents.     In  an  action  under  Act  XIII  of  1S55,  no 
sum  can  be  awarded  in  respect  of  funeral  expenses, 
whether  for  removal  or  disposal  of  the  body  or  for 
outlay — for    ceremonial     or     obsequial     purposes. 
Narayex  Jetha  v.  Mu>nciPAL  Comshssioxers  of 
Bombay     .         .         .         I.  L.  R.  16  Bom.  254 

7.  liiability  of    principal    for 

acts  of  eontTSiotOT—Righi  of  support  of  house  by 
adjoining  soil — Principal  and  Agent  or  Contractor. 
The  plaintiffs  were  owners  of  a  house  consisting  of 
a  ground-floor  and  upper  storev  and  measuring  77 
feet  in  length.     On  the  south  side  of  the  house Vas 
a  gully,  3  feet  6  inches  wide,  separating  it  from    i 
another  upper-storied  house.     The  plaintiffs  m  the    | 
suit  complained  that   in  January,  1891,  the  defend-    1 
ant  by  his  servants  dug  a  trench,  8  feet  deep,  along    i 
the  whole  length  of  the  gully  for  the  purpose   o1    i 
laving   a   drain  pipe,  and  that  the  work  was  done    ! 
so  negligently    that    the    plaintiffs'  house   was  in-    j 
jured  and  became  in  such  a  dangerous   condition    i 
that  it  had   to   be  pulled    down.     The   plaintiffs    ' 
claimed     H  3,996    as    damages.       The    defendant    i 
denied  the  negligence,  and  alleged  that  the  work    i 
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was  not  done  by  his  servants  or  agents,  but  by 
a  contractor.  Held,  that  the  defendant  was  liable 
for  the  act  of  his  contractor.  The  work  was 
necessarily  attended  with  risk,  and  the  defendant 
could  not  free  himself  from  liability  by  emplo^Tng 
a  contractor.  The  defendant,  as  well  as  the  con- 
tractor, was  liable  to  the  plaintiff's.  Dhoitdiba 
Kbishxaji  v.  MririciPAL  Commissioxers  of  Bom- 
bay     .         .         .         .      I.  L.  E.  17  Bom.  307 


8. 


IjOSS  by  fire — Sale   set  aside — 


Decree  in  favour  of  vendor — Possession — Purchaser 
in   passcssioji   after   decree   and   pending   appeal — 
Accident — Liability    for    damage — Maxim,     Volenti 
non  fit  injuria.    The  plaintiff  and  the  second  defend- 
ant A  were  brothers,  and  worked  a  cotton  press  in 
partnership.     In  August,  1884,  A   sold   the  press 
for  R3o,000  to  V  (the  first  defendant),  who  paid  A 
R 5,000  earnest- monev,  and  was  put  into  possession. 
The  plaintiff  then  brought  a  suit  (No.  327  of  1884) 
against  A  praying  for  a  dissolution  of    the  partner- 
ship.    F  was  also  a  party  defendant  to  that  suit. 
The  plaintiff  alleged  that  R35,000  was  much  too  low 
a  price  for  the  press,  and  he  objected  to  the  S6de. 
He  prayed  that   V  might  be  restrained  from  con- 
tinuing in  possession  of  the  press  and  working  it, 
and  that  a  receiver  might  be  appointed  to  take  pos- 
session of  it  until  further  order.     On  the  21st  April 
1885,  on  a  motion,  the  Court  refused  to  grant  an 
injunction   and   receiver,    but   ordered    V   to   pay 
R30,000  («.e.,  the  balance  of  the  purchase-money), 
to  the  solicitors  of  the  parties,  for  investment  until 
the  hearing  of  the  suit,  and  directed  that,  if  that 
sum  was  not  paid  by  the  2lst  May,  1885,  a  receiver 
should  be  appointed  to  take  possession  of  the  press. 
The  suit  (i.e..  No.  327  of  1SS4)  was  heard  on  the 
15th  February,  1887,  when  it  was  held  by  the  Ck)urt 
that  the  sale  by  A  to   V  was  without  authority  ; 
that  the  defendant  V  took  nothing  under  it,  and  that 
the  plaintiff  was  entitled  to  have  it  set  aside.     Cer- 
tain matters  still  remained  to  be  decided  ;  but  on 
the  28th  February,  1887,  the  decree  in  the  suit  was 
made  giving  effect  to  the  findings  already  arrived 
at  on  the  15th  February.     The  decree  by  consent 
directed  vari>ms  accounts  to  be  taken,  and  among 
others,  an  account  of  the  profits  realized  bv  the 
working  of  the  press  by  the  defendant  V  stiice  his 
possession  thereof,  credit  being  given  to  him  f«r  all 
sums  expended  by  him  in  the  repairs,  maiatenanee, 
and  working  of  the  said  press  and  for  the  manage- 
ment thereof  by  him.     The  decree  further  oi^red 
that  the  defendant  F  should  be  repaid  the  H  30,000 
which  he  had  paid  under  the  order  of  the  21st  April, 
1885,  and  directed  "  that  on  such  pftjinent  the 
said  defendant  F  do  forthwith  give  over  pos.session 
of  the  press  to  the  plaintiff  and  the  defendant  A." 
The  defendant  F  at  once  gave  notice  of  his  intention 
to  appeal.     There  was  some  delay  in  drawing  up  the 
decree.     The  minutes  were  spoken  to  on  tbe  31st 
March,   1887;    the  decree  was   sealed  on  the  13th 
April,  1887.     Meantime  on    the   6th  April,   1887, 
and   while  the   defendant  F  was  still  in  possession, 
a  fire   broke  out  in  the  press,  and  much  damage 
was    done.      Subsequently  to  the   sealing  of  the 
decree  as  above  stated,   the  press  in  its  damaged 


(     8731    ) 


DIGEST  OF  CASES. 


(     8732     ) 


NEGLIGENCE— co?i/d. 

condition  was  handed  over  to  the  plaintiff's 
firm  by  V,  who  also  desisted  from  prosecuting 
his  appeal,  the  injury  to  press  having  made  it 
contrary  to  his  interest  to  appeal.  In  May, 
1887,  the  plaintiff  filed  the  present  suit,  claiming 
to  recover  R 50,000  from  the  defendant  V  as  the 
value  of  the  press,  or  such  further  sum  as  might 
be  necessary  to  rebuild  and  restore  it.  He  alleged 
that  the  fire  was  caused  by  the  working  of  the 
press,  and  contended  that  the  working  of  the  press 
by  the  defendant  V  after  the  decree  of  the  28th 
February  was  an  act  of  trespass  by  him,  and  that 
therefore,  independently  of  the  question  whether 
the  fire  was  caused  by  the  negligence  of  V  and  his 
servants,  the  said  F  was  liable  for  the  loss  occa- 
sioned by  the  fire.  Held,  that,  independently  of 
negligence,  the  defendant  V  was  not  liable  to  the 
plaintiff  for  the  loss  occasioned  by  the  fire.  Down 
to  the  decree  of  the  28th  February,  1887,  the 
defendant  in  keeping  possession  of  the  press  and 
working  it  was,  no  doubt,  a  trespasser,  but  subse- 
quently to  that  decree  he  remained  in  possession 
and  worked  the  press  with  the  consent  of  the 
plaintiff.  The  msixim  volenti  no7i  fit  injuria,  aTpjAicd 
to  the  circumstances  of  the  case.  Held,  also,  that, 
no  negligence  having  been  proved  against  the 
defendant,  the  suit  must  be  dismissed.  Jamsetji 
BuEJORJi    Bahadueji  v.  Ebrahim  Vydtna 

I.  L.  E.  13  Bom.  183 


9. 


Penal  Code,  s.  286 — Negligent 


dealing  with  explosive — Probable  danger  to  human 
life — Loaded  gun  left  in  open  place.  C,  having  re- 
turned to  his  house  after  dawn  from  watching  his 
crops  at  night  with  a  loaded  gun,  and  finding  his 
house-door  locked,  placed  the  gun,  loaded,  with  the 
hammer  down  on  the  cap,  on  a  cot  outside  his  house 
and  went  for  a  short  time  to  a  neighbouring  house. 
A,  the  child  of  a  neighbour,  four  years  old,  was 
killed  by  the  gun  exploding.  C  was  convicted 
under  s.  286  of  the  Penal  Code  for  negligently 
omitting  to  take  order  with  the  gun  sufficient  to 
guard  against  probable  danger  to  human  life.  Held , 
that  the  conviction  was  bad  in  law.  Queen - 
Empress    v.    CHENCHUGADtr  I.  L.  R.  8  Mad.  421 


10. 


Penal  Code,   s.  289— Negli- 


gence tvith  respect  to  animals.  To  sustain  a  charge 
under  s.  289  of  the  Penal  Code,  there  should  be 
evidence  not  only  of  negligence,  but  also  that  such 
negligence  would  probably  lead  to  danger  to  human 
life  or  of  grievous  hurt.     Anonymous 

3  Mad.  Ap.  33 


11. 


Pony  negligently 


tied  up  in  bazar.  The  High  Court  refused  to 
intei-fere  with  an  order  passed  under  s.  289  of  the 
Penal  Code  by  a  Magistrate  fining  the  owner  of  a 
pony  which  had  been  tied  negligently,  which  was 
running  about  loose  in  a  crow  ded  bazar,  and  thereby 
endangering  the  lives  and  limbs  of  persons,  that  sec- 
tion referring  not  only  to  savage  animals,  but  to  any 
animal.     Queen    v.    Chand    Manal 

19  W.  R  Cr.  1 


12.   Negligent  act  by  Govern- 
ment  official — Absence  of  malicious    intention — 
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Premature  closing  of  water-supply  by  mistake  of 
Revenue  officer — Right  of  action — Parties.  Plaintiff, 
a  Government  raiyat,  occupied  lands  the  cultivation 
of  which  depended  upon  a  supply  of  water  from  a 
Government  channel  which  was  ordinarily  kept  open 
until  a  specified  date,  when  it  was  closed.  Defend- 
ant, a  Revenue  officer  employed  by  the  Govern- 
ment, negligently,  but  without  malice  and  without 
any  intention  of  harming  plaintiff,  caused  the 
channel  to  be  closed  at  an  earlier  date  than  was 
customary,  thereby  causing  damage  to  plaintiff's 
crops.  It  was  jjart  of  defendant's  duty  to  see  that 
the  channel  was  closed  at  a  certain  date,  but  he  had, 
on  this  occasion,  closed  it  too  soon  by  mistake. 
Plaintiff  sued  defendant  for  the  damages  which  he 
had  thereby  suffered.  Held,  that,  inasmuch  as 
plaintiff's  right  to  a  supply  of  water  was  founded 
on  contract,  a  right  of  action,  in  case  of  the  water 
being  improperly  withheld,  might  exist  as  against 
the  Government,  but  that  there  was  none  as  against 
the  defendant,  by  whom  no  legal  injury  had  been 
committed.  Semble :  That,  if  malicious  intention 
on  the  defendant's  part  had  been  proved,  jilaintiff 
might  have  had  a  cause  of  action.  Krishna  Ayyan 
v.  V enkatachella  Mudali,  7  Mad.  H.  C.  60,  and 
Ramachandra  v.  Narayanasami,  I.  L.  R.  16  Mad. 
333,  referred  to.  Chinnappa  IMudaliar  v.  Sikka 
Naikan   (1900)     .         .         I.  L.  R.  24  Mad.  36 

13.  Negligence  of  bailee — Bill  of 


lading,  constrvction  of.  M  shipped  4,000  bags  of 
rice  in  the  S.S.  Thorndale  belonging  to  B  for  deli- 
very at  Tuticorin  under  a  bill  of  lading  which  con- 
tained amongst  others  the  following  condition  : — 
"  The  Company  is  to  have  the  option  of  delivering 
these  goods  or  any  part  thereof  into  receiving  ship  or 
landing  them  at  the  risk  and  expense  of  the  shipper 
or    consignee    as    per    scale    of    charges 

.  and  is  also  to  be  at  liberty  until 
delivery  to  store  the  goods  or  any  part  thereof 
.  In  all  cases  and  under  all  circumstances, 
the  liability  of  the  Company  shall  absolutely 
cease  when  the  goods  are  free  of  the  ship's  tackle 
and  thereupon  the  goods  shall  be  at  the  risk,  for  all 
purposes  and  in  every  respect,  of  the  shipper  or 
consignee."  The  ship  arrived  at  Tuticorin  on  the 
23rd  October  and  began  discharging  goods  on  the 
24th.  Heavy  rains  commenced  on  the  27th  and 
continued  till  the  30th,  but  the  discharge  of  the 
goods  was  not  stopped  and  continued  till  the  30th. 
The  bags  got  wet  while  being  landed  and  became 
damaged  by  remaining  on  the  foreshore  without 
being  immediately  removed  by  M.  M  sued  B  for 
damages  for  the  bags  damaged  and  lost.  It  was 
found  that  the  damage  might  have  been  averted  if 
the  bags  had  been  removed  by  31  immediately  on 
their  being  landed  and  it  was  also  found  that  B  had 
not  taken  any  precautions  to  protect  the  bags. 
On  the  above  facts  : — Held,  that  B  was  bound  to 
take  reasonable  care  and  that  his  landing  and 
stacking  the  goods  uncovered  on  the  foreshore 
during  rainy  weather  amounted  to  actionable  negli- 
gence. Per  Subrahmania  Ayyar,  J.,  that  the  first 
of  the  two  conditions  in  the  bill  of   lading   did  not 
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apply  to  the  landing  of  the  goods  and  that  the  second 
condition  did  not  exempt  the  defendants  from 
liability  for  negligence  as  bailees  till  actual  delivery 
on  land.  Per  Miixer,  J.  (contra).  The  second 
condition  in  the  bill  of  lading  applied  to  all  stages 
of  the  transaction  covered  by  the  contract,  including 
the  stages  of  landing  and  storing,  and  the  defendant 
were  thereby  exempted  from  liability  for  their 
negligence  on  such  operations.  If  the  second 
condition  should  be  struck  out,  the  defendants  will 
still  be  protected  from  liability  by  the  first  condition. 
Sheik  >Uhamad  Ravttthar  v.  The  British  Ixdia 
Steam  Navigation  CoMpaxy  (1906) 

I.  L.  E.  30  Mad.  79 


14. 


Misfeasance  on  the  part  of 


Municipality — The  Municipality  not  keeping  a 
ditch  and  sluices  at  a  dam  in  proper  order — Collection 
of  the  dorm  water  in  the  ditch — The  vxiter  passing 
over  lands  of  another  and  doing  damage  The 
plaintiff  sued  to  recover  damages  from  the  defend- 
ant Municipality  for  injury  done  to  his  property 
by  storm  water.  The  water  had  collected  in  an 
adjoining  ditch,  which  the  Municipality  had  not 
kept  in  a  state  of  repair,  but  had  allowed  it  to  be 
choked  with  the  rubbish  of  the  town.  They  con- 
structed a  dam  in  the  adjoining  creek,  but  allowed 
the  sluices  at  the  dam  to  be  choked  up  with  weeds, 
sedges  and  silt.  The  consequence  was  that  the 
storm  water  which  had  collected  in  the  creek  passed 
on  to  the  plaintiff's  land  and  did  damage.  Held, 
that  there  was  misfeasance  on  the  part  of  the  Muni- 
cipality, for  they  had  turned  their  works  by  their 
negligence  into  a  nuisance  so  as  to  throw  the  water 
collected  on  their  property — the  creek — on  to  the 
plaintiti's  land,  and  that,  therefore,  they  were  liable 
for  the  damage  caused  thereby.  Borough  of 
Bathurst  v.  Macpherson,  4  App.  Cas.  2-56,  followed. 
Rajexdralal  v.  Surat  Crry  Mtnicipality 
(1908)        .         .         .         I.  li.  B.  33  Bom.  393 

15.    Negligence    of    carrier — 

Carrier  liable  unless  exempted  by  clear  and  unambigu- 
ous words — Bill  of  lading,  construction  of — Burden 
of  proof — Contract  by  carrier  exempting  himself 
from  liability  for  negligence  is  legal  and  not  void 
as  opposed  to  public  policy — Letters  Patent,  cl.  15 
— Whole  case  open  on  appeal.  The  defendants 
carried  4,000  bags  of  rice  and  other  goods,  con- 
signed to  plaintiffs  from  Rangoon  to  Tuticorin, 
under  a  bill  of  lading  which  contained,  inter  alia,  the 
following  general  condition  : — "The  said  goods  to 
be  carried  and  delivered,  subject  to  the  terms  and 
conditions  hereof,  including  those  at  the  foot  of 
this  bill  of  lading,  in  the  like  good  order  and 
condition,  at  the  port  of  Tuticorin,  the  Act  of  God 
.  the  Queen's  enemies  .... 
accidents,  loss  or  damage  from  vermin  .... 
accidents  of  sea,  land  ....  of  whatsoever 
kind,  and  accidents,  loss  or  damage  from  any  act, 
neglect  or  default  of  whatsoever  of  the  pilot, 
master,  mariners  or  other  servants  of  the  company 
excepted  .  .  .  ."  Among  the  conditions  at 
the  foot  of  the  bill  of  lading  was  the  following  : — 
"  The  company  is  to  have  the  option  of  delivering 
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these  goods  or  any  part  thereof,  into  receiving 
ship  or  landing  them  at  the  expense  and  risk  of  the 
shipper  or  the  consignee,  as  per  scale  of  charges 
to  be  seen  at  the  Agent's  oflBce,  and  is  also  to  be  at 
liberty,  until  delivery,  to  store  the  goods  in  receiving 
ship,  godown  or  upon  any  wharf,  the  usual  charges 
therefor  being  payable  by  the  shipper  or  consignee 
.  In  all  cases  and  under  all  circumstances 
the  liability  of  the  company  shall  cease  absolutely 
when  the  goods  are  free  of  the  ship's  tackle  and 
thereupon  the  goods  shall  be  at  the  risk,  for  all 
purposes  and  in  every  respect,  of  the  shipper  or 
consignee. ' '  The  ship  arrived  at  Tuticorin  and  the 
defendants,  under  the  powers  reserved  to  them  by 
the  last  recited  clause,  landed  the  cargo.  In  a  suit 
brought  by  the  consignees  (plaintiffs)  to  recover 
damages  caused  to  the  goods  by  the  negligence  of 
defendant's  servants  after  such  goods  were  free  of 
the  ship's  tackle  and  before  they  were  delivered  to 
plaintiffs  : — Held,  per  Chief  Justice  and  Saj^kabax 
N.AiR,  J.  (Waixis,  J., dissenting^on  the  construction 
of  the  bill  of  lading,  that  the  liability  of  the  defend- 
ants at  that  stage  was  specially  provided  for  by  the 
last  recited  clause,  that  they  could  not  invoke  in 
aid  the  general  negligence  clause  in  the  body  of  the 
document  and  that  they  were  not  exempted  from 
liability  for  negligence.  Exemption  of  shipowners 
from  liability  for  negligence  must  be  provided 
for  in  clear  and  unambiguous  terms  and  must  not 
be  left  to  inference  from  general  words.  The 
words  "  in  all  cases  and  under  all  circum- 
stances "  in  the  last  clause,  though  as  wide  and 
general  as  possible,  will  not  cover  the  case  of 
negligence,  which  must  be  expressly  provided  for. 
Under  the  contract  and  the  circumstances  of  the 
case,  the  defendants  had  to  prove  that  the  goods 
were  ready  for  deliver}'  before  they  became 
damaged.  Per  Wallis,  J. — The  bill  of  lading 
sufiicieutly  protected  the  defendants  from 
liability  for  negligence  during  the  discharge  of 
the  cargo.  The  general  condition  in  the  bill 
will,  by  itself,  limit  the  shi^xjwner's  liability 
during  the  whole  time  he  was  in  possession 
of  the  goods  and  will  apply  during  the  loading 
and  discharge  of  the  goods.  The  last  clause 
cannot  be  considered  as  imposing  on  the  ship- 
owner at  that  stage,  a.  liability  for  negligence, 
which  had  been  already'  generally  stipulated  for. 
The  artificial  rule  of  construction  laid  down  by 
Waltox,  J.,  cannot  be  applied  where  the  exemption 
clause  does  not  stand  by  itself,  but  occurs,  in  a  bill 
of  lading  containing  complicated  stipulations,  as 
the  bill  under  consideration.  In  the  latter  case  the 
document  must  be  considered  as  a  whole.  The 
last  recited  clause  must  be  read  with  the  general 
condition  in  the  body  of  the  bUl  and  so  read,  clearly 
exempted  the  defendants  from  liability.  The  plaint- 
iff's suit  was  not  for  non-delivery  but  for  failure 
to  deliver  in  proper  order  and  condition  ;  and  the 
plaintiffs  were  bound  to  i)rove  when  they  were 
delivered  and  also  that  the  bags  were  in  a  bad 
condition  at  such  time.  Per  (.'hief  Justice  and 
Wallis.  J. — In  England  it  is  competent  to 
a   shipowner    to  protect  himself    by  express  con- 
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tract  from  liability  for   the    negligence  of  himself 
of  his  servants.    This  is  also  the  law  applicable  in 
Indi?i.   Per  Sankaran  Nair,  J. — The  rule  of  English 
law  which  allows  shipowners  to  exempt  themselves, 
by    express  contract,  from  liability  for    negligence, 
cannot  be  applied  in     India,  as  it  is  inconsistent 
with  the  provisions  of  the  Indian  Contract  Act  and 
the  manifest  intention  of  the  Legislature  in  enact- 
ing such  provisions.    S.  148  of  the   Contract   Act 
includes  bailments  for  carriage  and  the  shipowner 
is  a  bailee    in    resi)ect  of    the    goods   entrusted  to 
him.     S.   151   of  the   Act  lays  down   the  absolute 
minimum    of    care    required    of     bailees.      Having 
regard  to    the   provision    of  s.   152,    which    allow.s 
a  bailee  to  undertake  a  higher  responsibility,  and 
to  the  absence  of  provisions  allowing  a  bailee  to 
limit  such  liability,   the    amount   of    care    required 
by  s.  151  is  irreducible  by  any  contract   between 
the  parties.     A  contract  limiting  svich  liability  will 
be    opposed    to     public    policy    and    void    under 
s.  23  of  the  Contract  Act,  as  it  will  be  against  the 
interests  of    the    mercantile   community   and    not 
necessary    in    the     interests     of   the     shipowners. 
Price  <h    Co.  v.  Union  Liglitera'je  Cowpany,    [1903] 
1     K.  B.    750,   referred  to.    Bathhone   Broilifn  & 
Co.    V.    Maclver  Aons    &    Co.,    [19C3]    2  K.  B. 
378,    referi-ed  to.    Nelson  Line  (Liverpool),  Limited 
V.  Jaines  Kehon  db  Sons,  Limited,  [190S]  A.  C.  16, 
referred   to.  Jellicoe  v.    The  British  India    Steam 
Navigation    Company,    I.    L.    R.     10    Calc.    489, 
referred  to.     The  J.rrawaddy   FlotiUa  Co/npam/  v. 
Buguanda-:,   1.    L.    R.    10   Calc.  620,  referred  to. 
Per  Curiam  .-     In  an  appeal  imder  clause  15  of  the 
Letters  Patent  from  the  judgments  of  two  Judges 
who    have   differed   in  opinion,   the  appeal   is  not 
confined  to  the  point  on  which  the  learned  Judges 
differed  and  the  Mhole  case  is  open  on  the  a])|jeal. 
Kvnhunni  v.  Sri    Vallahhan,     11  Had.    L.  J.  10, 
followed.     Shfjk    JLahamad    Ravtjjher    v.    The 
British  India  Steam  Navigation  Compaxy,  Ld. 
(1908)       ....    I.  L.  R.  32  Mad.  95    i 


NEGOTIABLE  INSTRUMENTS. 

,^  See  Negotiable   Instruments   Act. 

See  Promissory  Notes. 

See  Jurisdiction — Causes  of  Jurisdiction 
— Cause  or  Action — Negotiable  Instru- 
ments. 

. suit  on — 


NEGOTIABLE  INSTRUMENTS— coji<ci. 

1. Return  of  summons — Pro- 
cedure. In  a  suit  under  Act  V  of  1866,  the  sum- 
mons should  be  returned  in  the  usual  way  ;  and 
after  the  expiration  of  the  required  time,  an  order 
of  the  Court  or  a  decree  should  be  obtained. 
Schiller  v.  Marker      .    1.  Ind.  Jur.  N.  S.  283 


2. 


Time     to    obtain    leave    to 


See  Jurisdiction — Causes  oe  Jurisdiction 
— Cause  of  Action — Negotiable  Instru- 
ment. 

See  Limitation  Act,  1877,  Sch.  II,  Art.  159. 
I.  L.  R.  23  Calc.  573 

[  Act  V  of  1836  mentioned  in  the  following  cases, 
paras.  1  to  11,  was  repealed  and  its  provisions  re- 
enacted  in  the  Civil  Procedure  Code  :  see  Civil 
Procedure  Code  (Act  XIV  of  1882)  ss.  532  to  638.] 


defend— Act  V  of  IWi,  s.  3.  Although  Act  V  of 
1866,  s.  3,  only  gives  the  defendant  seven  days  to 
get  leave  to  come  in  and  defend  an  action  on  a  bill, 
note,  etc.,  the  Court  must  be  satisfied  before  granting 
a  decree  that  the  defendant  has  had  a  full  opportu- 
nity to  obtain  leave  to  defend.  Grob  v.  Palmer 
1  Ind.  Jur.  N.  S.  395 
3. 


Extension  of  time 
for  appearance — Jurisdiction.  Where,  in  a  suit 
under  Act  V  of  1866,  the  defendant  is  at  such  a 
distance  as  would  make  it  impossible  for  him  to 
put  in  an  appearance  within  the  seven  days 
allowed  by  the  Act,  the  Court  will  stay  execution  for 
a  time  long  enough  to  allow  him  to  appear.  Suits 
cannot  be  brought  under  this  Act  against  persons 
resident  out  of  the  jurisdiction.  Chandrakant 
Roy  v.  Pogose         .         .       3  B.  L.  R.  O.  C.  83 

Leave  to  appear  and  defend 


— Practice — Costs.  The  Court  will  give  leave  to  a 
defendant  to  appear  and  defend  in  suits  under  Act 
V  of  1866,  where  he  shows  a  defence  apparently 
real ;  but  whore  there  is  a  doubt  as  to  the  bond  fides 
of  the  defence,  payment  of  money  into  Court  will 
be  ordered  or  security  directed  to  be  given.  The 
Court  has,  in  giving  leave  to  defend,  a  discretion  to 
order  security  tor  costs,  not  only  where  it  doubts  the 
bond  fides  of  the  defence,  but  also  if  it  considers  the 
matter  of  defence  raised  is  unnecessary,  though 
allowable.  If  the  plaintiff  has  not  been  heard  at 
first  against  the  defendant's  application,  the  Court 
will  always  allow  him  to  come  in  afterwards  and 
show  that  the  leave  ought  not  to  have  been  granted, 
or,    if   granted   at  all,  in    more   stringent    terms. 

VONLINTZGY    V.  NaRAYAN    SiNG 

6  B.  L.  R.  Ap.  64 

5. Leave  to  defend.    In  an  action 


on  a  promissory  note  under  this  Act  the  defend- 
ant was  allowed  to  come  in  and  defend  after  the 
plaintiti  had  obtained  a  decree  ;  the  decree  was  set 
aside  and  written  sta.tements  ordered.  Joseph  v. 
Solano  .       9  B.  L.  R.  441  :  18  W.  R.  424 

6.  Notarial   protest — Evidence  of 

dishonour — Hundi — Bill  of  exchange.  A  notarial 
protest  of  any  bill  of  exchange  noted  at  any  time 
after  the  passing  of  Act  V  of  1866  is  prima  f<icie 
evidence  that  the  bill  has  been  dishonoured  under 
s.  13  of  that  Act,  although  the  sections  relating  to 
summary  procedure  on  bills  of  exchange  did  not 
come  into  operation  till  May  1st,  1866.  A  hundi 
which  contains  a  direction  on  sufficient  con- 
sideration to  the  drawee,  and  iccepted  by  him,  is 
within  the  terms  of  the  Act,  and  such  a  document 
is  assignable  without  any  regular  form  of  endorse- 
ment, if  sufficient  cause  appears  in  the  handwriting 
of  an  endorser  to  indicate  an  intention  to  assign  it. 
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NEGOTIABLE  INSTRVULENTS—contd. 


NEGOTIABLE  INSTRUMENTS— concW. 


East       India 
goolwaxy 

7 


Bank 


V.        KhOJAU  VtJIXIE 

.  1  Ind.  Jur.  N.  S.  247 


Decree — Right  of  plaintiff  miing 
under  the  Act.  Under  the  summary  proce- 
dure on  Bills  of  Exchange  Act  (V  of  1S66),  the 
plaint  ff  is  entitled  to  claim  by  his  suminons  and 
obtain  by  his  decree  whatever  sum,  principal  and 
interest,  is,  on  the  legal  construction  of  the  instru- 
ment, demandable.      Desouza  v.  Rangaiax 

6  Mad.  257 


8. 


Promis-oory    note 


-Consideration — Evidence.  In  a  iuit  under  fhei 
Bills  of  Exchange  Act  to  recover  RU200  on" 
a  promissory  note  the  Court  gave  a  decree  for 
R700  only,  that  being  shown  to  have  been  the  fuU 
consideration     received     for  the    note.      Ramlal 

MOOKERJEE    V.     HaRAN     ChaNDRA     DhAR 

3  B.  L.  B,.  O.  C.  130  :  12  W.  K.  O.  C.  9 

9.  Endorsement    struck  out — 


Promissory  note — Evidetic?.  A  plaint  was  pre- 
sented under  Act  V  of  1866  by  the  endorsees  of  a 
promissory  note  endorsed  as  follows:  "Received 
from  the  Chartered  Marcantile  Bank. — J.  M.  Reid, 
A^ent."  The  note  had  not  been  paid  when  pre- 
sented, and  the  endorsement  was  struck  out.  Admis- 
sion of  the  plaint  was  refused,  unless  evidence  was 
given  that  the  note  had  been  paid,  and  to  explain 
why  the  endorsement  was  struck  out.  As  under 
Act  V  of  1866  evidence  could  not  be  received, 
the  plaint  was  not  admitted.  Chartered  Mercan- 
tile B.\N-K  V.  Seconde    .    3  B.  L.  R.  O.  C.  146 

10.    Suit    on    promissory  note 

payable  by  instalments.  Where  a  promis- 
sory note  is  payable  by  instalments,  and  contains 
a  stipulation  that,  on  default  in  payment  of  the 
first  instalment,  the  whole  amount  is  to  become 
due,  a  suit  to  recover  the  whole  amount  on  default 
made  in  payment  of  the  first  instalment  cannot  be 
brought  under  Act  V  of  1866.  Remfry  i-.  Shil- 
LiNiiEORD  .         .        .         .     I.  L.  B.  1  Gale.  130 


11. 


Costs — Suit      iinder     S500 — 


Jurisdiction  of  Small  Cause  Conrt.  In  an  un- 
defended suit  brought  under  Act  V  of  1866  on  a 
promissory  note  for  R;]42,  there  was  nothing  in 
the  jjetition  to  show  that  the  suit  could  not  have 
been  brought  in  the  Small  Cause  Court,  the  High 
Court  gave  a  decree  for  amount  of  note  and  costs. 
Duff  v.  Fisher  .         .         .     8  B.  L.  R.  Ap.  10 


12. 


Summary  procedure  on — 


Civil  Procedure  Code  {Act  XIV  of  18S2),  Ck. 
XXXIX — Leave  to  defend,  exte.ntion  of  time  to 
apply  for — Limitation  Act  {XV  of  1877),  s.  I.  and 
Sch.  II,  Art  159.  In  a  suit  under  Ch.  XXXIX, 
Civil  Procedure  Code,  1882,  the  Court  has  no 
power,  after  the  time  fixed  by  the  summons 
for  obtaining  leave  to  appear  and  defend  has 
expired,  to  extend  the  time.  Queer e  :  W  hether 
the  Coiirt  has  power  to  grant  an  extension 
of  time  if  an  application  for  such  extension  be 
made  before  the  time  fixed  by  the  summons  has 
expired.  Quazie  MAHMrDAS  Rokxiax  r.  Sarat 
Chandra  Dctt  (1900)     .         .    5  C.  W.  N.  259 


13. 


Payment — Contract  of  purchase 


— Huryli  taken  in  part  y^itfment.  T>efendantff 
agreed  to  sell  paddy  to  plaintiff  on  the  term 
that  the  balance  of  the  price,  after  giving  credit 
for  an  advance  of  R  1,000,  should  be  paid  by 
plaintiff  on  delivery  at  a  place  mentione«l. 
It  was  agreed  that  an  assignment  of  a  debt 
for  RlOO  and  a  hundi  for  R9<X)  should  be  accepted 
as  payment  of  the  advance.  Defendarits  sold 
the  paddy  to  a  third  party  at  a  higher 
price,  and  plaintiff  now  sued  for  damascs  for 
breach  of  contract.  E'ld,  that  plaintiff  was 
entitled  to  damages.  .\s  the  RlOO  assigned  and  the 
hundi  for  R900  were  agreed  to  be  the  payment  of 
the  advance  of  R  1,000,  the  acceptance  of  the  hundi 
operated  as  pajTnent.  though  it  might  be  only 
conditional,  and  the  right  to  receive  the  R900"as 
j>art  of  the  j^rice  might  revive,  if  the  hundi  should'.be 
dishonoured,  and  notice  of  dishonoiir  duly  given. 
Held,  also,  that  the  property  in  the  paddy  had 
passed  to  the  buyer  under  s.  78  of  the  Contract  Act 
and  undei  s.  95  of  that  Act  the  defendants,  as 
vendors,  would  have  a  lien  on  the  goods  and  would 
not  be  bound  to  deliver  until  the  price  had  been 
paid,  including  the  R900  due  under  the  hundi,  if  the 
letter  were  dishonoured.  Kuttayan  Chetty'  v. 
Palaniappa  Chetty  (1904) 

I.  L.  R.  27  Mad.  540 


14. Fraud — Forged     indorsement 

— Holder  in  due  course — 0-nus  of  proof — Xegotiabie 
Instruments  Act  (XXVI  of  1881)  ss.  9,  46,  38  .5'J. 
No  person  can  claim  a  title  to  a  negotiable  instru- 
ment through  a  forged  indorsement.  Such  an  in- 
dorsement is  a  nullity  and  must  be  taken  as  if  no 
such  indorsement  was  on  the  instrument,  Chandra 
Kali  Dabee  v.  E.  P.  Champon,  I.  L.  R.  32  Cole 
799,  not  followed.  Hunsra)  Purmaiuind  v.  Ruttonii 
Walii,  I.  L.  R.  21  Bom.  65,  followed.  "Where  a 
plaintiff  establishes  the  fact  that  a  negot  able 
instrument  was  obtained  from  its  lawful  owner 
by  means  of  fraud  the  onus  of  proving  that  a 
third  party  was  a  holder  in  due  course  lies  on  the 
defendant.  Banku  Beh-ARI  Sieder  v.  Secretary 
OF  State  for  India  (1908) 

I.  L.  R.  36  Calc.  239 

NEGOTIABLE      INSTRUMENT^      ACT 
(XXVI  OF  1881). 

See     Hcndi. 

See    Jurisdiction — ^^'auses    of     Jurisdic- 
tion— Cause  of  Action. 

L  L.  R.  20  Bom.  133 

^ee  Negotiable  Instru5iexts. 

See  Presidency     Small     Cause     Courts 
Act  (XV  of  1882). 

I.  L.  R.  31  Mad.  364 

Loc'd    usage — Applica- 


bility of  Act  XXVI  of  18S1  to  tuiiives  of 
India.  The  provisions  of  the  Negotiable  Instru- 
ments Act  are  strictly  applicable  to  natives. 
Where  any  local  usage  is  relied  on  under  s.  1 
of  the  Act,  it  should  be  alleged  and  established  bv 
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IfEGOTIABLE      INSTRUMENTS      ACT    ,   NEQOTIABIjE      INSTRUMENTS      ACT 
H  (XXVI  OF  1881)— co?i/rf.  (XXVI  OF  1881)— contd. 


the  party  who   relies    upon    it.     Jambu    Chetty 
V.  Palaniapfa  Chettiar  (1902) 

I.  L.  R.  26  Mad.  526 


ss,  4  and  13 — 


See    Promissory    Note — Form. 

I.  L.  R.  16  Bom.  689 
I.  1..  R.  21  Mad.  49 

ss.  4,  26,  27,  28— 

See  Joint  Family,  liability  of. 

11  C.  W.  N.  139 

ss.  7,  32,  53,  64,  115,  134— B/ZZs   of 


exchange  drawn  on  defendant  and  endorsed   over  to 
plaintiff  hy    the  Bank    in    tvhose    favour   they   were 
draiim — Failure    of    defendant    to     pay — Suits    to 
recover  on    the    hills — Plaintiff's     capacity — Holder 
deriving     title    from     holder  in    due    coarse — Bills 
<iccepted  need    not  he    dishonoured    and    protested — 
Acceptor    liable    at   maturity — Assent  not  signed  on 
the   hills,    hut   on  copies — Assent    not    valid.      The 
plaintiff  sued  to  recover  on  certain  bills  drawn  on 
the  defendant  and  endorsed  over  to    the    plaiutifi 
by  the  Banlcs,  in  whose    favour    they    were  drawn. 
The  suits  were  dismissed  on    the  grounds   that    (7) 
the  suits  were  defective   in  form  inasmuch   as  the 
plaintiff  was  suing  as  agent  without  disclosing  his 
principals  and  {2)  the    suits    were    not    competant 
as     the    bills     had    never    been    dishonoured   and 
protested.      Held,    (i)     that     the     bills     were    en- 
dorsed over  to  the  plaintiii  by  the  Banks  in   whose 
favour  they  were  drawn,  so  that  he  was  a  holder 
deriving  title  from  holders  in  due  course,  and  as  such 
he  was  competent  to  sue   under  s.  53  of  the  Nego- 
tiable   Insrtuments  Act    (XXVI    of    1881).     Held, 
further,  (li)  that  the  bills  were  made  payable    at 
Bombay.     Therefore  under  ss.   134  and  32  of  the 
Act  the  acceptor  became  liable  at  the  maturity  of 
the  bills  and  the  suits  were  not  bad,  because  the 
bills     had    not    been    dishonoured    and    protested. 
S.  115  of  the  Act  merely  enacts    that  a  bill  is  not 
dishonoured  until  it  has  been   dishonoured  by  the 
drawee  in  case  of  need  where  such  drawee  is  named 
in  the  bill.     Presentment  is  not  necessary  to  charge 
the  acceptor.     The  acceptor  is  the  principal  debtor 
and  his  liability  is  independent  of  the  presentment, 
the  acceptance  having  been  signed  on  the  copies 
of  the  bills  and  not  upon  the  bills  or  upon  one  of 
their  parts  in  accordance  with  s.  7  of  the  Act.    Held, 
that  a  material  requirement  of  law  had  been  omitted 
with  the  result  that  there  was  no  valid  acceptance. 
Ardeshir  Sorabsha  v.  Khushaldas  (1907) 

I.  li.  R.  32  Bom.  247 


ss.  8  and  9 — 


OF, 


See  Peomissory    Notes — Assignment 
AND   Suits   on   Promissory   Notes. 

I.  L.  R.  11  Mad.  280 

I.  L.  R.  17  Mad.  461 

2  C.  W.  N.  286 

ss.  8,  32,  78— 

-See  Limitation     .  I.  L.  R.  28  Mad.  205 


1_ gg_   8,    78 — In    a    suit    hy    a 

■payee  named  in  a  negotiable  instrument  or  an 
indorsee,  plea  that  such  payee  or  indorsee  is 
henamidar  not  allowable.  According  to  the  law 
merchant  which  governed  negotiable  instruments  in 
this  country  before  the  passing  of  the  Negotiable 
Instruments  Act,  no  person  could  sue  on  a  negoti- 
able instrument  unless  he  were  named  therein  as 
payee  or  had  become  entitled  as  indorsee  or  bearer. 
Ss.  8  and  78  of  the  Negotiable  Instruments  Act 
have  reproduced  the  law  as  it  stood  before  the 
passing  of  the  Act.  The  general  provisions  of 
the  Indian  Contract  Act  as  regards  the  rights  and 
liabilities  of  undisclosed  principals  were  not  intended 
to  alter  these  well  established  rules  as  to  negotiable 
instruments.  In  a  suit  on  a  negotiable  instrument 
by  the  payee  named  therein  or  the  indorsee,  it  is  not 
open  to  the  defendant  to  plead  that  such  payee  or 
indorsee  is  a  mere  benamidar.  Ganapati  Naiken 
V.  Saminalha  Pillay,  C.  R.  P.  No.  578  of  1895, 
unreported.  Gurumurti  v.  Sivayya,  I.  L.  R.  21 
Mad.  391,  overruled.  Subba  Narayana  Vathiyar 
v.    Ramaswami   Aiyar   (1906). 

I.  L.  R.  30  Mad.  88 

2. Right  of  indorser 

indorsing    for     collection — Indorser     on    regaining 
possession  of  bill,  may    strike  out  name  of  indorsee 
and  himself   sue    on    the    bill.     The    holder    of     a 
negotiable    instrument    within  the  meaning  of  s.  8 
of    the     Negotiable     Instruments    Act,  to   whom 
payment  must  be  made  under  s.    78  of  the  Act, 
I    is  the    person    who    on    the   face  of    such    instru- 
ment, is  entitled  in    his   own   name  to    the  posses- 
sion thereof  and  to  receive  or  recover  the  amount 
j    due    therefor     from    the    parties    thereto.      Subha 
Narayana  Vathiyar  v.   Ramasivami  Aiyar,  I.   L.   R. 
I    30  Mad.   88,  referred  to.     Where  the   drawer  or 
:    indorser  takes  up  a  bill  by  paying  the  holder,  he  is 
I    entitled  to  strike  out  subsequent  parties  and  main- 
I    tain  a  suit  on  such  bill  against  the  parties  antecedent 
]    to  himself.     Where  a  bill  is  indorsed  for  collection 
[    and  is  returned  by  the  indorsee  to  the  indorser, 
the  former  ceases  to  be  the  holder  within  the  mean- 
ing of  s.  8  of  the  Act,  and  the  latter  can  maintain  a 
suit  on  the  bill  by  striking  out  the    name  of  the 
indorsee.      English    and    American  cases  on    the 
subject      considered.        Subramania    Chetty     v. 
Alagappa  Chetty  (1907)    I.  L.  R.  30  Mad.  441 

^-  s.  9 — Himdi — Holder  in   due  course — 

Effect  of  fraudulent  endorsement  to  fictitious  endorsee. 
Two  hundis  not  payable  to  bearer  were  intrusted  to 
a  broker  by  the  payees  for  sale.  The  broker  repre- 
sented to  the  payees  that  a  certain  firm,  known  as 
Har  Sahai  Mai  Keder  Nath,  was  willing  to  purchase 
them,  and  the  payees  accordingly  endorsed  them 
over  to  Har  Sahai  Mai  Kedar  Nath.  The  broker 
then  forged  two  further  endorsements  on  the  hundis, 
the  first  from  Har  Sahai  Mai  Kedar  Nath  to  Kedai 
Nath  Chandu  Lai ;  the  second  from  Kedar  Nath 
Chandu  Lai  to  Bhola  Nath  Moti  Ram.  Both  the 
last  mentioned  firms  were  fictitious.  The  hundis 
were  then  sold  as  by  the  last  endorsees  to  Mahbul 
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Bakhsh  Muhammad  Husain,  who  realized  the 
amounts  thereof  from  the  drawee.  Held,  on  a  suit 
by  the  payee  against  the  last  endorsees  and  the 
broker,  that  the  last  endorsees  were  not  protected  as 
holders  in  due  course  and  the  plaintiffs  could 
recover.  Hun-sraj  Purmanand  v.  Ruttonji  Walji,  I. 
L.  R.  24  Bom.  65,  and  Arnold  v.  The  Cheque  Bank, 
L.  R.  1  C.  P.  D.  578,  followed.  Jai  Naraeh  r. 
Mahbub  Bx;ksh   (1906)  .      I.  L.  E.  28  AIL  428 

ss,  9,  58 — 

See  LniiTATio-  Act,  1877,  s.  10,   Akt.  48 
I.  L.  R.  32  Calc.  799 


ACT       NEGOTIABLE     INSTRUMENTS 
(XXVI  OF  1881)— con/d. 


ss.  9,  46,  58,  59  — 


See  Negotiable  In*stex:tiexts 

I.  L.  R.  36  Calc.  239 

13 — Negotiable     instrument — Pro- 


missory note — Reference  in  the  note  to  collateral 
security,  effect  of — Deposit  of  title-deeds.  An 
instrument,  signed  and  bearing  a  1-anna  stamp, 
was  in  the  following  terms,  viz.,  "On  deposit  of 
title-deeds  named  hereinbelow  for  value  received  by 
me,  1  promise  to  pay  three  months  after  date 
R160  to  ^  jB  or  order,  "  then  foUowed  the 
details  of  the  title-deeds.  Held,  that  the  instrument 
was  a  negotiable  instrument.     Ra>ia  v.  Sesha 

I.  L.  R.  17  Mad.  85 
s.  17— 

See   Bill  of   Exchange. 


s.  30- 


I.  L.  R.  15  Bom.  267 


See  HuxDi — Notice  of  Dishoxottr. 

I.  L.  R.  30  Calc.  977 
ss.  30,    39 — Hundi   'payable   at  sight 


— Liability  of  drawer  where  holder  agrees  to  an 
arrangement  with  acceptor  far  payment — Notice  of 
dishonour,  omission  to  give — Discharge  of  drawer. 
Where  the  acceptor  of  a  hundi  payable  at  sight 
at  first  accepted  the  hundi  unconcUtionally,  but 
subsequently  said  he  would  pay  in  three  days'  time 
and  the  holder  of  the  hundi  agreed  to  this 
arrangement  of  which  however  he  did  not  give  any 
notice  to  the  drawer,  and  where  the  acceptor  having 
failed  to  pay  the  amount  of  the  hundi  within  the 
three  days  the  holder  did  not  give  notice  of 
dishonour  till  after  ten  days.  Held,  that  the 
conduct  of  the  holder  discharged  the  drawer 
from  his  liability  under  the  hundi  according  to 
the  terms  of  ss.  30,  39  and  86  of  the  Negotiable 
Instruments    Act.     Askakam   Bald    r.  Pm    Bux 

(1908) 12  C.  W.  N.  644 

s.  35— 


See  Decbee — Form  of  Decree — Bnx  of 
ExcHA>-GE        .     I.  L,  R.  16  Calc.  804 

ss.  35,  43— 

See  MAjoBrry,  Age  of. 

L  L.  R.  7  All.  490 


ACT 


ss.  37,  39- 


See    PRDfciPAL    A>*D    Surety — Discharge 
OF  Surety       .        I.  L.  R.  13  Mad.  172 

s.  46  - 

See    Promissory    Note — Assigxmext    of 
AXD  Suits  ox.  Promissory  Notes. 

I.  L.  R.  17  Mad.  197 

s.  51— 

See    Promissory    Notes — Assigxmext    ok, 
A>"D  Suits  ox,  Promissory  Notes. 

I.  L.  R  24  Mad.  654 

ss.  64,  66  — 

See    Promissory    Note — Assigx>iext    of, 
ASD  Suits  of.  Promissory  Notes. 

I.  L.  R.  21  All.  450 
. s.  66— 


See    PRiN'crp.Ai, 
OF   Surety 

ss.  79,  80— 

See    INTEREST — Omission 


AXD    Surety — Discharge 
.     I.  L.  R.  13  Mad.  172 


TO  Stipulate 
for,  OR  Stipulated  ttme  has  Expired 
—Contracts      .         .  I.  L.  23  Mad.  18 

_  S.80— 


See  Interest  .     L  L.  R.  29  AIL  33 

L.  R.  34  L  A.  6 

s.    80 — Collateral    agreement     to    pay 

interest — Construction.  S.  80  of  the  Negotiable 
Instruments  Act  (XXVI  of  1881)  confers  a  right 
t  o  interest  in  the  absence  of  any  specified  rate,  but 
does  not  take  away  a  right  otherwise  existing  by 
contract.  Where  hundis  were  silent  as  to  interest, 
but  there  was  a  collateral  agreement  (effective  in 
this  case)  granting  interest  at  a  specified  rate  :  Held, 
that  the  above  section  did  not  apply.  Ghanshiam 
Lalji  v.  RamNarayan  (1906) 

I.  L.  R.  29  AIL  33 
s.c.  L.  R.  34  I.  A.  6 


s.  93— 

See    Hundi — Notice 
I. 

s.  94— 


OF    Dishonour. 
L.  R.  30  Calc.  977 


See   HxrNDi — Notice 
I, 


OF  Dishonour. 
L.  R.  26  Mad. 


526 


S.98— 

See  Hundi — Notice  of  Dishonour. 


L  L.  R.  30  Calc.  977 

.  CI.  (c) — Damage  suffered 

by  drawer  by  omission  to  give  notice  of 
dishonour — Onus  of  proof — Partnership  between 
drawer  and  acceptor — Acceptor  also  drawer — Dis- 
charge of  acceptor  by  limitation — Effect  on  liabiliiy 
of  drawer.  When  the  endorsee  of  a  bill  sues  the 
drawer  to  recover  the  amount  due  under  the  bill, 
and  relies  ujwn  s.  98  (c)  of  the  Negotiable  Instru- 
ments   Act    to    excuse     the    omission     to     give 
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notice  of  dishonour,  the  onus  lies  on  the 
endorsee  to  establish  that  the  drawer  could  not 
have  suffered  damage  by  the  omission.  The  mere 
fact  that  the  drawer  and  acceptor  of  a  bill  are 
partners  does  not  give  rise  to  the  presumption  that 
they  are  partners  in  respect  of  the  drawing  of  the 
bill,  or  that  the  bill  was  drawn  by  one  of  them  on 
behalf  of  both.  In  such  a  case  the  acceptor  is  not 
also  a  drawer,  so  as  to  render  notice  of  dishonour 
unnecessary  under  s.  98  (e).  The  fact  that  the 
acceptor  of  a  bill  is  not  liable  (because  he  was  joined 
as  a  party  to  the  suit  after  the  period  of  limitation 
had  expired)  does  not  discharge  the  drawer  from  his 
liability,  where  the  suit  has  been  instituted  as 
against  him  in  time.     Jambxj  Eamaswamy  Bhaga- 

VATHAR    V.     SUNDAKAKAJA    CllETTI    (1902) 

I.  L.  R.  26  Mad.  239 


s.  118— 


See  Cntjs  of  Pkoof — Documents  EELATDfo 
TO  Loans,  Execution  of,  and  Con- 
sideration FOR,  ETC. 

I.  li.  R.  20  Bom.  367 

NEGOTIABLE  SECUIIITY. 

See  Costs        .         I.  L.  R.  30  Bom.  27 

NEPAL. 

Whether  in  India — Criminal  Pro- 
cedure Code  {Act  V  of  1898),  s.  503— Evidence 
taken  on  commission  in  Nepal — Conviction  under 
s.  411,  Indian  Penal  Code,  on  such  evidence — 
General  Clauses  Act  (X  of  1897),  s.  S,  cl.  (27)— 
Burden  of  proving  if  Nepal  is  in  India.  In  a 
case  where  a  commission  was  issued  under  s.  503, 
Criminal  Procedure  Code,  for  the  taking  of 
evidence  of  witnesses  in  Nepal,  and  accused  was 
convicted  on  such  evidence : — Held,  that  the 
onus  of  proving  that  Nepal  is  in  "  India," 
as  defined  by  the  General  Clauses  Act,  s.  3, 
cl.  (27),  lies  on  the  party  who  alleges  that 
the  evidence  taken  there  is  proper  evidence,  and 
on  their  failing  to  do  so,  the  conviction  must  be 
set  aside.  Qucere :  ^^'hether  Nepal  is  in  India. 
Sangbir  Lama.  v.  Emperor  (1902) 

7  C.  "W.  N.  635 
NEPHEW. 

See    Hindu    Law — Inheritance — Special 
■  Heirs — Males — ^Nephew. 

NEW  POINT. 

See  Privy   Council,   Practice   of. 

I.  L.  K.  34  Calc.  709 
L.  R.  34  I.  A.  164 

NEW  TRIAL. 

See  Civil  Procedure  Code,  1882,  s.  108. 
I.  L.  R.  21  Calc.  269 

See  Evidence  Act,  s.   167. 

I.  L.  R.  19  Bom.  749 
L  L.  R.  31  Calc.  871 


NEW  TB.lA'L—contd. 

See  Joint  Trial  .  I.  L.  R.  31  Calc.  1053 
See  Jurisdiction  .  I.  L,  R.  31  Calc.  340 
See    Small     Cause      Court,     Mofussil — 

Practice  and  Procedure — New  Trl4xs. 
See    Small     Cause     Court,     MoFussn. — 

Practice  and     Procedure — Reference 

to  High  Court  .  3  B.  L.  R.  A.  C.  135 

17  W.  R.  518 

See    Small    Cause     Court,     Presidency 

Towns — Practice  and  Procedure — New 

Trials. 

See  Small  Cause  Court,  Presidency 
Towns — Practice  and  Procedure — 
Reference  to  High  Court. 

7  Bom.  O.  C.  180 

12  B.  L.  R.  34  ;  37 

I.  L.  R.  4  Calc.  298 

I.  L.  R.  15  Mad.  179 

I.  L.  R.  20  Mad.  358 

See  Withdrawal  of  Suit. 

I.  L.  R.  29  Calc.  239 


application  for — 

See     Pleader — Appointment  and  Appear- 
ance       .         .      I.  L.  R.  20  Bom.  293 

in  criminal  case — 


See  Charge  to  Jury — Misdirection. 

I.  L.  R.  29  Calc.  782 

See  Criminal  Procedure  Codes,  s.  37S 
(1872,  s.  288)       .    I.  L.  R.  1  Bom.  639 

See  Criminal  Procedure  Code,  s.  403. 

6  C.  W.  N.  640 

See  Evidence — Criminal  Cases — Con- 
sideration of,  and  Mode  of  dealing 
with.  Evidence.         .    6  C,  W.  N.  921 

See  Revision — Criminal  Cases — Reviv-ul 
of  Complaint  and   Re-trial. 

24  W.  R.  24 
I.  L.  R.  1  Calc.  282 
I.  L.  R.  2  Calc.  405 

3  C.  W.  N.  332 

4  C.  W.  N.  576 

See  Revision — Criminal  Cases— Sentences. 

B.  L.  R.  Sun.  Vol.  488 

18  W.  R.  Cr.  8  ;  23  ;  38 

4  Bom.  Cr.  3 

See  Revision — Criminal  Cases — Verdict 
OF  Jury  and   Misdirection. 

B.  L.  R.  Sup.  VoL  459 
I.  L.  R.  30  Calc.  485 

See  Verdict  op  Jury — Power  to  inter- 
fere WITH  Verdicts. 

I.  L.  R.  19  Bcm.  749 
I.  L.  R.  25  Calc.  711 

Conditions   of.   Where,  no    case    of 


fraud     or     surprise    having    been     made    out,    a 
party  to  the  suit  sought  for  a  new  trial  on  the    ji 
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ground  of  discovery,  after  judgment,  of  an 
important  document,  which  was  in  the  possession 
of  the  opposite  party,  but  of  which  the  party  first 
named  had  neglected  to  obtain  discovery  before 
judgment : — Hdd.  that  a  new  trial  should  not 
lightly  be  granted,  and  in  the  present  case  it 
ou"ht  not  to  be  granted.  TxrEXBULL  &  Co.  v. 
Duval  (1902)  .         .     6  C.  W.  N.  809 

NEW  ZEALAND. 

native  appellate  Court  of— 
See  Privy  Corscn,   .    12  C.  W.  N.  1081 

NEWSPAPER. 

I ,  Printing    Presses    and 

'  Newspaper  Act  (XXV  of  ISfiT),  s.  3 — Xame  of 
printer  and  publisher.  A  newspaper  was  printed 
and  published  bearing  the  following  words : 
' '  Printed  and  published  at  Cochin  for  the  Malabar 
Economic  Company  at  the  Company's  Goshree 
Vilasam  Press."  Held,  that  these  words  did 
not  satisfy  the  requirements  of  Act  XXV  of  1867, 
s.  3.     Queem-Empbess  v.  Hari  She>-oy 

I.  L.  R.  16  Mad.  443 

NEWSPAPER  ARTICIiE. 

See  Libel     .         .    I.  L,  R.  35  Calc.  495 

NEWSPAPER  LIBEL. 

See  Libel     .         .     I.  L.  R.  35  Calc.  495 

NEWSPAPERS      riNCITEMENTS       TO 
OFFENCES)  ACT  {VII  OF  1908;. 

s.   3 — Nature      of    offences    under    the 

Act — Incitement  to  assassination — "  Incitement," 
meaning  of — Direct  or  indirect  incitem^rd — General 
incitement,  not  addressed  to  particular  persons — 
Constniction  of  offensive  article.  The  question  of 
the  intention  or  knowledge  of  an  individual 
may  determine  his  criminal  liability  imder 
the  ordinary  law  of  abetment  by  incitement 
by  means  of  words,  written  or  spoken,  but 
under  the  Newspapers  (Incitements  to  Offences) 
Act  no  question  of  the  intention  of  the  writer, 
printer  or  publisher  arises,  and  no  personal 
liability  is  imputed  to  any  particular  person. 
The  order  thereimder  is  not  one  against  any 
person,  but  is  purely  restrictive  and  directed 
against  the  use  or  intended  use,  of  a  press  for 
the  piurpose  of  printing  or  publishing  a  news- 
paper containing  any  incitement  to  murder  or  to 
any  offence  under  the  Explosive  Substances  Act 
(VI  of  1908)  or  to  any  act  of  violence.  The  words 
"  any  incitement  "  in  s.  3  {!)  of  the  Newspapers 
Act  include  direct  and  indirect  incitement,  and 
need  not  be  addressed  to  any  particular  person, 
nor  expressed  in  violent  and  outrageous  terms. 
' '  To  incite  ' '  means  ' '  to  move  to  action,  to  stir  up, 
to  stimulate,  to  instigate  or  to  encoinrage,"  and 
a  newspaper  article  comes  within  the  scope  of 
s.  3  if  it  is,  as  a  matter  of  fact,  calculated, 
directly  or  indirectly,  to  produce  that  effect.  Per 
Ryves,  J. — There  can  be  no  hard-and-fast  canon 
as  to  what  words  or  given  set  of  words  constitute 
VOL.  IV. 


NEWSPAPERS      (INCITEMENTS      TO 
OFFENCES)  ACT  (VII  OF  1908)— concW. 

8.  3 — concld. 


"incitement."  It  is  a  question  of  fact  in  each 
case,  and  must  usually  depend  largely  on  concom- 
tant  circumstances.  The  articles  must  be  read 
as  a  whole  and,  as  far  as  possible,  in  the  sense  in 
which  it  was  read  by  the  section  of  the  public  to 
which  it  was  primarily  addressed,  and  aIsoconsi> 
dered  with  regard  to  the  occa-ion  and  place  of 
publication  and  the  class  or  status  of  persons 
likely  to  be  affected  by  it.     Gikija  SrxDAB  Cnrck- 

EKBUTTY  V.  E>lPEKOB  (1908) 

L  L.  R,  36  Calc.  405 

NEXT  FRIEND. 

See  Civil  Pboceduke    Code.  1882,  s.  461. 
I.  L.  R.  35  Calc.  561 

See  Compromise — Compromise     of    Suits 
TjyDER  CivjL  Procedure  Code. 

I.  L.  R.  17  AIL  531 

See    LusATic         .     I.  L.  R.  13  Bom  656 

I.  L.  R.  19  Bom.  135 

I.  L.  R.  23  Bom,  653 

I.  L.  R.  20  AIL  2 

See     McfOR — REPRESESTAXioy  of     Mlsor 

IK  Suits  .         .     I.  L.  R.  17  Calc.  488 

I.  L.  R.  13  Mad.  197 

I.  L.  R.  21  Calc.  866 

I.  L.  R.  17  Mad.  257 

I.  L  R.  21  Bom.  88 

I.  L.  R  23  Calc.  374 

I.  L.  R.  29  Calc.  735 

I.  L.  R.  30  Calc.  1021 

See  Practice — Ci\il  Cases — Next  Friexd. 
negligence  of- 


See  Civil  Procedure  Code,  1S82,  s.   102. 
I.  L.  B.  22  Calc.  8 

sxiit  by  minor  without — 

See   Waiver  .    I.  L.  R.  19  Mad.  127 

suit  instituted  by — 


See  Practice— Civn.  Cases— Parties. 

I.  L.  R.  22  Calc.  270 
NEXT  OF  KIN. 

creditor  of- 


^ee    Probate — Opfositiox      to,   asb    Re- 
vocation OF,  GRA^"T. 

liability  of  share  of,  for  barred 

debt— 

See  Admesistratiok  .   I.  L.  R.  2  Bom.  75 

purchaser  from — 


See  Probate — Opfositiox  to,  akd  Revo- 
cation OF,  Grant. 

I.  L.  R.  4  Calc.  360 

NIBANDHA. 

See  Jurisdiction  .  L  L.  R.  33  Bom.  373 

NIMAK  SAYAR  MEHAL. 

^ee   Bettlui   Raj        .    13  C.  W.  N.  454 

12  z 
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NOABAD  MEHAL. 


1. Noahad    mehal  in 

Chittagong  di str icf ^Incident's — Taraf  and  Noahad 
froperty  distinguished — "  Noahad  taraf,"  what 
is — Settlement  iiihether  ^permanent  or  temporary. 
Where  the  question  was  whether  a  certain  mahal, 
known  as  mahal  Noahad  taraf  Joy  Narain  Ghosal, 
in  the  district  of  Chittagong,  was  a  part  of  the 
permanently  settled  faraf  of  the  proprietor,  or 
consisted  merely  of  ordinary  Noahad  lands 
temporarily  settled  and  liable  to  periodical  re- 
settlement and  annexed  to  the  proprietor's  taraf 
for  convenience  only  : — Held,  that  the  special 
history  of  the  teniire  from  17()3  when  it  was 
created  showed  that  the  mahal  was  neither  the 
one  nor  the  other.  The  mere  fact  that  a  mehal 
is  a  Noahad  mehal  does  not  necessarily  attach  to 
it  the  incidents  of  ordinary  Noahad  properties  of 
later  creation.  All  Noahad  mehals  of  Chittagong 
have  this  in  common  that  the  proprietors  have 
to  pay  rent  or  revenue  to  Government.  But  the 
incidents  of  different  Noahad  mehals  may  vary 
very  greatly.  The  incidents  of  the  present  mehal 
determined,  and  held,  mainly  upon  the  basis  of  a 
kabnliyat  executed  by  the  proprietors  in  favour  of 
the  Governmenrt  in  1S52,  that  the  revenue  was  fixed 
in  perpetuity  on  the  haiiJa  area  only.  Ram  Sundar 
Saha  v.  The  Secretary  of  State  for  Ixdia 
(1907)  .         .         .         .     11  C.  W.  W.  928 

2. Noahad  Taluk- 
Temporary  Settlement — He-settlement — Area,  if  must 
be  same — Preferential  right  of  former  holder  to  have 
settlement.  There  is  no  legal  obligation  on  Gov- 
ernment at  re  settlement  to  include  any  lands  in 
a  Noabad  talukdari  tenure  according  to  the 
boundaries  or  dags  of  any  former  survey. 
Prasunno    Kumar    Boy  v.  The   Secretary  of    State 


for    India,    3    C.  W.  N.  695  , 


c.  1.   L.     B. 


Ca^c.  79'?,  followed.  A  temporary  settlement- 
holder,  specially  an  intermediate  holder  for  10 
years,  is  not  entitled  to  a  settlement  of  the  same 
area  at  the  same  rate  though  he  may  have  a 
preferential  right  to  the  fresh  settlement  the  Gov- 
ernment makes  at  the  expiry  of  the  old  settle- 
ment. Haidar  Ali  Sikdar  v.  Secretary  of 
State  for  India  (1908)       .       13  C.  W.  N.  235 

WON-ACCEPTAIfCE. 

See     Contract — Construction     of     Con- 
tracts. 

NON-APPEARANCE. 
effect  of — 


See    Appeal — 

Default    in    Appearance. 

Ex  PARTE    CASES. 

See   Civil   Procedure   Code,    1882 — 
ss.     98,    99. 
s.     100. 

ss.    102,   103  AND    108. 
s.     108. 
ss.  158,  177. 


NON-APPEARANCE— coHcW. 


eft  act  of condd. 


See  Civil  Procedure    Code,   1882    s    949 

(1859,  s.  217)         .       5  B.  L.  R.  Ap.  65 

See   Complaint — Dismissal   of   Complaint 

— Effect    of   Dismissai..  4  Mad.  Ap.  8 

6  Md.   Apis 

I.  L.  R.  6   a  le  b23 

4  C.  W,  N     46 

See   Complaint — Dismissal   of  Complaint 

— Ground  for  Dismissal. 

See    Contempt    of     Court — Penal    Code 
s-   174     .  .         .5  C.  W.  N.  131 

See  Insolvency  Act,  s.  86. 

8  B.  L.  R.  Ap.  57 
7  C.  L.  R.  378 

See    Practice — Civil  Cases — Non-appear- 
ance  OF   Plaintiff. 

See   Recognizance   to    appear. 

I.  Ii.  R.  30  Calc.  10 

.See   Res    Judicata — Judgments   on   pre- 
liminary points         .         5  B.  li.  R,  64 
I.  Ii.  R.  9  Calc.  426 
I.  L.  R,  5  Bom.  496 
I.  L.  R.  6  Bom.  477 
I.  Ii.  R.  16  Calc.  98 
Ii.  R.  15  I.  A.  156 
I.  L.  R.  21  Bom.  91 
I.  Ii.  R.  12  Ali.  539 
I.  Ii.  R.  24  Bom.  251 

NON-ATTENDANCE. 

of juror — 


.See  Jury — Jury  in  Sessions  Cases. 

6  C.  W.  N.  887 
NON.DELIVERY. 

See  Bailment       .         1  B.  L.  R.  O,  C.  68 

See  Contract       .        I.  L-  R.  25  All.  38 
I.  L.  R.  29  Calc.  461 
See  Contract  Act,  s.  39. 

I.  Ii.  R.  4  Calc.  252 
1  Mad.  162 
See  Contract  Act,  s.  51. 

I.  Ii.  R.  4  Calc.  252 

NON-OCCUPANCY   RAIYAT. 

See  Limitation  Act — Suit. 

I.  Ii.  R.  31  Calc.  647 

.See  Regulation  XI  of  1825,  s.  4. 

13  C.  W.  N.  267  ;  269 

1.  ~ Heritability — Right  of  non-oc- 
cupancy raiyat  whether  heritable — Custom  and 
contract — Bengal  Tenancy  Act  (VIII  of  1885), 
ss.  5  (2),  79,  82,  160  (e).  Held  by  the  Full 
Bench  (Brett  and  Mitra,  JJ.,  dissenting),  that 
the  right  of  a  non-occupancy  raiyat  has  not  been 
made  heritable  by  the  Bengal  Tenancy  Act,  but 
if  each  right   were   heritable  by  the    time    of   the 
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N-ON.OCCUPANCY  RAIYAT— condd. 

passing  of  that  Act  it  has  not  been  taken  away  by  it. 
Per  Geidt,  J. — The  Legislature  has  not  by  any 
enactment,  erpress  or  implied,  conferred  the  right 
of  inheritance  on  non-occupancy  raiyats  ;  and  apart 
from  custom  or  contract  the  right  of  a  non-occu- 
pancy raivat  is  not  heritable.  Lakhan  Naeais 
Das  v.  jArsATU  P-vxday  (19071. 

I.  L.  R.  34  CaL  516 


2. 


Xon-occupancy 


Jwlding,  if  heritable  and  transferable — Conflict  of 
atdJiorities — Bengal  Tenancy  Act  ( VIII  of  1885), 
ss.  21,23,178  (3),  1S3,  lUujstrationi.  The  state 
of  the  authorities  on  the  question  whether  a  non- 
occupancy  holding  is  heritable  or  not  is  not  satis- 
factory. The  Full  Bench  in  Liikhan  Xarain  Das 
V.  Jainath  Pandau,  I.  L.  R.  34  Calc.  516,  leaves 
the  question  undecided.  Kariin  Chowhidar  v. 
Sunder  Bexca,  I.  L.  B.  21  Calc.  207,  referred  to. 
Uday  Cha_sdra  Das  Bairagi  >•.  Hari  Das  Bai- 
BAGi  (1909)         .         .         .       13  C.  W.  N.  937 

NON-RESIDENT.  , 

proceeding  against,  by  Magis- 


trate— 

See.   CRixinfAL    Pkocedcre    Code,    ?.    107. 
13  C.  W.  N.  580 
NON-SUIT. 

Power    to  non-suit    a   plaintiff. 


Sejiihle  :  The  Courts  in  India  have  powers  to  pass 
judgment  of  non-suit.  Parsotam  Ger  v.  Narbada 
GnT       .         .         .  .     I.  L.  R.  22  All.  505 

3  C.  W.  N.  517 

NON-TRANSFERABLE    RIGHT. 

See   Landlord   a>"d   Texant. 

I.  L.  R,  34  Calc.  689 
NON-USEE. 

See  Easkmext.  .     I.  L.  R.   35  Calc^  889 

NORTHERN      INDIA      CANAL       AND 

DRAINAGE   ACT   (VIII   OF   1873). 
s.  45— 

See  JcRiSDicnoN  of  Civil  Coxtrt — N.-W.P- 
Rext  axd  RENTixrE  Suits. 

I.  L.  R.  22  All.  139 
I.  L.  R.  25  All.  527 

See    North-Westeex      Peovixces     Laxd 

Re\-ex-t7E  Act  (XIX  of  1873\  ss.  189,  241 

8  C.  W.  N.  121 

NORTH-WESTERN  PROVINCES    (AND 
OUDH)  ACTS. 

1866— XXVI— 


See    Oudh    Sub-settlement    Act. 
1869—1— 


See  Oudh  Estates  Act. 


187a- VIII- 


See  Noktherx  Ixdu  Caxal  axd  Dbaixage 

Act. 


NORTH-WESTERN  PROVINCES  (AND 
OUDH)  ACTS— co?i<:W. 


1873— XV- 


See  North- Western  Pkovincbs  and  Oudh 
Municipalities  Act. 


1873— XVIII- 


See  Xorth-Western  Provinces  Rent  Act. 

1873— XIX— 

See    Xorth-Western     Provinces     Land 
Revenue  Act. 

Sec  Agra  L.vxt)  REVENrE  Act. 

1881— XII— 

See  Xorth-Western  Provinces  Rent  Act 

1886- XIV— 

See    Xorth-Western    Provinces      Rent 
(Amendment)  Act. 

1889— IX  _ 

See  Xorth-Western  Provinces  and   Oudh 
Kanx:ngos  and  Patwaris  Act. 

1891—1— 


See  Xorth-Western  Provinces  and  Oudh 
Water-works  Act. 


1892—1— 

See  Xorth-Western  Provinces  and  Oudh 
Lodgixg-Houses  Act. 

1899— III— 


See  United  Provinces  Court  of  Wards 
Act. 

1900—1— 


.See     UxiTED     Provixces     MuxiciPALmES 
Act. 

See  Xorth-Western  Provinces  and  Oudh 
Municipalities    Act. 


1901—11— 


See  Agra  Texaxcy  Act.  "   -. 

See  Xorth-Western  Provinces  Teitancy 

Act. 

1901— III— 


iSee    United    Provinces    Land    Revenue 
Act. 

NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX   OP  1873), 

See   Jurisdiction   of  Civil   Court — Rent 
and  Revexue  Suits,  X.-W.  P. 

5ee    Jurisdictiox    of    Revenue    Court — 
N.-W.  P.  Rent  and  Revenue  Cases. 

See    Res    Judicata — Competent    Court — 
Revenue    Courts     I.  L.  R.  7  All.  224 

See    United    Provinces    Land    Rev-enub 
Act  (III  OF  1901). 

12  z  2 
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NOBTH-WESTEKM"  PROVINCES  LAND 
REVENUE  ACT  (XIX  OF  1813)— contd. 

s.  3— 


See    Collector  .         I.  L.  R.  15  All.  410 

See     Deed — Construction. 

I.  L.  R.  18  All.  388 

See  N.-AY.  P.  Rent  Acts,  s.  94 

I.  L.  R.  1  AH.  512 

See  Sale  for  Arrears  of  Revenue — Set- 
ting Aside  Sale — Irregularity. 

I.  L.  R.  1  All.  400 

ss.  43,  83,    and    241 — Vendor     and 


NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX  OF  1873)— contd. 

s.  43 — concld. 


purchaser — Agreeynent — Jurisdiction  of  Civil  Court 
— Cause  of  action — Assessment  of  revenue.  The 
purchaser  of  a  certain  estate  paying  revenue 
to  Government  ao:reed  with  the  vendors,  shortly 
after  the  sale,  that  they  should  retain  a  certain 
portion  of  such  estate  free  of  rent,  and  that  he  would 
pay  the  revenue  payable  in  respect  of  such  portion. 
In  1853,  in  a  suit  by  the  vendors  against  the  pur- 
chaser to  enforce  this  agreement,  the  Sudder  Court 
held  that  the  revenue  payable  in  lespect  of  such 
portion  of  the  estate  was  payable  by  the  purchaser. 
In  1S75,  on  a  fresh  settlement  of  the  estate,  the 
representatives  in  title  of  the  purchaser  applied, 
to  the  settlement  officer  to  settle  such  portion  of 
the  estate  with  the  representative  in  title  of  the 
vendors.  The  settlement  officer  refused  this 
application,  but  it  was  subsequently  allowed  by 
the  superior  revenue  authorities.  The  representa- 
tive in  title  of  the  vendors  then  sued  the  representa- 
tives in  title  of  the  purchaser  in 'the  Civil  Court, 
claiming  ' '  that  he  might,  in  accordance  with  the 
agreement  between  the  vendors  and  the  purchaser, 
be  exempted  from  paying  revenue  in  respect  of 
such  portion,  as  against  the  defendants,  without 
any  injury  to  the  Government :  that  the  defendants 
might  be  ordered  to  pay  as  heretofore  such  revenue  : 
and  that  the  defendants  might  be  ordered  never  to 
claim  or  demand  from  him  any  revenue  they  might 
be  compelled  to  pay  in  respect  of  such  portion." 
Held,  per  Spankie,  •/.,  that,  assuming  that  the 
agreement  between  the  vendors  and  the  purchaser 
was  enforceable,  the  act  of  the  defendants  in 
moving  the  settlement  officer  to  settle  such  portion 
of  the  estate  with  the  plaintiff  gave  the  plaint- 
iff a  cause  of  action.  Also  that  the  object  of 
the  plaintiff's  suit  being  to  obtain  a  declaration 
that,  as  betwteen  him  and  the  defendants  the  latter 
were  bound  to  pay  revenue  in  respect  of  such 
portion,  the  suit  was  not  barred  by  cl.  (h),  s.  241 
of  Act  XIX  of  1873.  Also  that,  although  the 
revenue  authorities  might  regard  the  decision  of  the 
Sudder  Court  as  binding  on  the  parties  then  before 
the  Court,  for  the  currency  of  the  then  settlement, 
that  decision,  that  settlement  having  expired,  and 
s.  83  of  Act  XIX  of  1873  having  come  into  force, 
could  not  control  the  power  of  the  revenue  authori- 
ties to  settle  the  land  in  question  with  the  plaintiff 
who  was  its  proprietor.  Held,  per  Oldfield,  J., 
that,  with  reference  to  ss.  43  and  83  of  Act  XIX  of 
1873,  the  Civil  Courts  could  not  relieve  the  plaintiff 
of  his  liability  to  pay  revenue.     Held,  by  the  Court 


that,  in  the  absence  of  proof  that  the  agreement 
by  the  purchaser  was  intended  to  extend  beyond 
the  period  of  the  settlement  then  current,  and 
that  it  was  binding  upon  his  representatives  in  title , 
the  plaintiff  could  not  obtain  the  declaration  which 
he  sought.     HiRA  Lal  v.  Ganesh  Prasad 

I.  L.  R.  2  All.  415 
, s.  62— 

See  Pre-emption — Construction-  of 
Wazib-ul-arz  .     I.  L.  R.  17  All.  447 

s.  65— 

See  Co-sharers — General  Rights  ik 
Joint  Property. 

I.  L.  R.  18  All.  12a 
ss.  72,  77— 

See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledgment 
of   Tenancy,    etc. 

I.  L.  R.  9  All.  185 
s.  77— 

See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Generally. 

I.  L.  R.  16  AU.  20a 
s.  79— 

See  Grant — Power  to  Grant. 

I.  L.  R.  2  All.  545  ;  732 
s.  9i_ 

See  Custom       .         I.  L.  R.  8  AU.  434 


—  ss.  94,  97— 
See   Duress       .        I  L.  R.  11  All.  399 


— -  s.    10— 

See  Jurisdiction  of  Civil  Court — 
Rent  and  Revenue  Suits — North- 
western Provinces. 

I.  L.  R.  24  AIL  153 
s.  107— 

See  Collector    .     I.  L.  R.  15  All.  410 

See    Partition — Mode     of     Effecting 

Partition      .         I.  L.  R.  20  All.  92 

I.  L.  R.  22  All.  329 

See  Pre-emption — Right  of  Pre-emp- 
tion .         .      I.  L.  R.  20  All.  92 

s.  108— 

See  Partition — Right  to  Partition — 
Generally        .     I.  L.  R.  3  All.  400 


—  ss.  Ill,  112— 

See    Jurisdiction    op    Civil     Court — 
Revenue     Courts — Partition. 

I.  L.  R.  9  All.  42a 

See   Partition — Jurisdiction    of   Civil 
Court  in  Suits  respecting  Partition. 
I.  L.  R.  9  All.  42a 
I.  L.  R.  20  AU.  76 
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NORTH-WESTERN  PROVINCES  T.AND 
REVENUE  ACT  (XIX  OF  1873)— conid. 


ss.  112,  113— concW. 

See  Partition — Jurisdiction  of  Civil 
Court  in  Suits  respecting  Parti- 
tion    .         .        I.  L.  R.  23  All.  291 


s.  113— 


after  time  limited  by  Court  but  before  action  taken 
under  s.  113.  Held,  that  the  provisions  of  ss.  214 
and  219  of  Act  XIX  of  1873  do  not  apply  to  an  ea; 
^rte  decision  of  a  question  of  title  by  a  Court  of 
Revenue  acting  under  s.  113  of  the  said  Act.  Held, 
also,  that  a  Court  of  Revenue  acting  in  partition 
proceedings  under  s.  113  of  Act  XIX  of  1873  was 
not  precluded  from  dealing  with  an  objection 
brought  before  it  merely  by  reason  of  such  objection 
not  having  been  filed  within  the  time  limited  by  the 
Court  for  filing  objections,  the  Court  not  having  up 
to  that  time  taken  any  action  under  s.  113  of  the 
said  Act.  Muhammad  Abdul  Karim  v.  Muhammad 
Shadi  Khan,  I.  L.  R.  9  All.  429,  distinguished. 
TuLSi  Prasad  v.  Matru  Mal 

I.  li.  R.  18  All.  210 

Partition — Que.8- 


lion  of  title — Parties  referred  to  Civil  Court — Revenue 
Court  not  empowered  to  limit  the  time  within  which 
recourse  must  be  had  to  the  Civil  Court.  When 
in  the  course  of  partition  proceedings  under  the 
North-Western  Provinces  Land  Revenue  Act,  1873, 
objections  raising  a.  question  of  title  are  prefer- 
red, and  the  Revenue  Court  under  R.  113  of  the  Act 
refers  the  parties  to  the  Civil  Court,  the  Revenue 
Court  has  no  power  to  fix  a  limit  of  time  within 
which  recourse  must  be  had  to  the  Civil  Court. 
Jamna  Prasad  v.  Balmukand  (1904) 

I.  li.  R.  26  All.    225 
Partition — Co- 


owners — Agreement  not  to  partition  not  binding  upon 
heirs  of  parties  thereto — Appeal — Question  of  pro- 
prietary right.  Held,  that  an  agreement  amongst 
the  members  of  a  family  holding  property  jointly 
that  the  family  property  should  not  be  partitioned 
could  not  bind  the  property  in  the  hands  of  the  de- 
ficendants  of  the  parties  to  such  an  agreement ;  also 
that  the  question  whether  such  an  agreement  could 
be  binding  on  the  property  in  the  hands  of  the  de- 
ficendants  of  the  parties  thereto  was  a  question  of 
proprietary  right  within  the  meaning  of  s.  113  of 
Act  XIX  of  1873,  and  an  appeal  would,  therefore, 
lie  from  the  finding  thereon.  Abu  Muhamsiad 
Khan  v.  Kaniz  Fizza  (1905) 

I.  li.  R.  28  AIL  186 
as.  113, 114— 

See  Appeal — N.-W.  P.  Acts. 

I.  li.  R.  2  All.  619 
I.  li.  R.  14  All.  500 
I.  li.  R.  18  All.  210 


-See  Appeal — ^N.-W.  P.  Acts. 

I.  li.  R.  9  All.  445 
I.  li.  R.  11  All.  328  \ 
I.  li.  R.  14  All.  500 

Objection      filed 


NORTH-WESTERN  PRO  V INCES  LAND 
REVENUE  ACT  (XIX  OF  lQlZ)^contd. 

8.  113,  114 — concld. 

See  Decree — Form  of  Decree — Gene- 
ral Cases     .         I.  L.  R  5  AIL  520 
L  li.  R.  14  AIL  500 
See   Partition — Jurisdiction   of   Civil 
Court  in  Suits  respecting  Partition. 
I.  li.  R.  9  All.  429 
I.  li.  R.  20  AIL   75 
I.  li.  R.f25  AIL  277 
Set  Partition — Miscellaneous    Cases. 
L  li.  R.  9  AIL  429  ;  445 
See  Res  Judicata — Competent  Court — 
Revenue  Courts   I.  L.  R.  2  AIL  839 
I.  li.  R.  5  All.  280 
I.  li.  R.  9  AIL  388 
I.  li.  R.  18  AIL  59 

1.  Procedure — In- 
quiry into  objections  raising  questions  of  title.  When 
a  Collector  or  Assistant  Collector  has  determined  to 
enquire  into  objections  raising  questions  of  title 
preferred  under  s.  1 13  of  the  N.-W.  P.  Land  Revenue 
Act,  1873,  his  proceeding  thereupon  must  be  con- 
ducted as  an  original  suit  in  a  Civil  Court.  Ranjit 
Singh  v.  Ilahi  Baksh     .          I.  L.  R.  5  AIL  520 

2. ss.  113,  114,  241  (f)~Partitionr- 

Question  of  title  raised  before  and  decided  by  Assist- 
arU  Collector — Appeal  to  tcrong  Court — Suit  in 
Civil  Court  for  declaration  of  title — Jurisdiction.  In 
an  application  for  partition  before  an  Assistant 
Collector  certain  parties  raised  an  objection  that 
they  were  exclusively  entitled  to  a  portion  of 
the  land  sought  to  be  partitioned.  The  Assistant 
Collector  tried  the  question  of  title  so  raised  under 
s.  113  of  the  North-Western  Provinces  Land  Reve- 
nue Act,  1873,  and  decided  it  in  favour  of  the  objec- 
tors. The  applicants  appealed  to  the  Ck)lIector, 
who  entertained  the  appeal  and  reversed  the  findinir 
of  the  Assistant  Collector,  and  this  decision  was  up- 
held by  the  Commissioner  and  the  Board  of  Revenue. 
Before  the  partition  proceedings  were  completed, 
the  unsuccessful  objectors  filed  a  suit  in  the  Civil 
Court  praying  for  a  declaration  that  the  lands  in 
question  were  their  exclusive  property  and,  if  neces- 
sary, for  a  decree  for  possession.  Held,  that  the 
suit  was  maintainable.  No  appeal  lay  on  the 
revenue  side  from  the  Assistant  Collector's  order  on 
the  plaintiff's  objection,  which  was  now  final :  and 
inasmuch  as  the  suit  had  been  instituted  before 
the  completion  of  the  partition  proceedings,  it  was 
not  obnoxious  to  the  prohibition  contained  in  s. 
241  (/)  of  Act  XIX  of  1873.  Muhammad  Sadiq  v. 
Laute  Ram,  I.  L.  R.  23  All.  291,  referred  to.  Mu- 
hammad Jan  V,  Sadanand  P.inde   (1906) 

I.  I,.  R.  28  AIL  394 
s.  114— 

See  Appeal — North-Western    Provincbs 
Acts  .         .       I.  L.  R.  25  All.  141 

8.  115— 

See  Partition  —  Jurisdiction     of     Civil 

Court  in  Suits  respecting   Partition 

I.  li.  R.  9  AIL  429 
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NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX  of  1873)— contd. 

s.  124— 


See  Paetitiok — Mode  of  Effecting  Par- 
tition      .         .      I.  L.  R.  22  All.  329 

s.  125— 


See    Co-sharers — Enjoyment    op     Joint 
Property — Cultivation. 

I.  L.  R.  3  All.  818 
I.  L.  R.  4  All.  515 

Private   Partition.     S.    125   of 


Act  KIX  of  1S73  does  not  apply  to  a  partition  by 
private  agreement.  Gaya  Singh  v.  Udit  Singh,  I, 
L.  R.  13  All.  396,  referred  to.  Bam  Prasad  v. 
Dina  Kuar,  I.  L.  B.  4  A II.  515,  dissented  from  by 
Knox  and  Banerji,  J  J.  Kashi  Prasad  v.  Kedar 
Nath  Sahu        .         .  I.  L.  K-  20  All.  219 

ss.  131, 132— 

See    Partition — Jurisdiction      of    Civil 

Court  in  Suits    respecting  Partition. 

I.  L.  R.  9  All.  429 

ss.  132,  241.— ylci    {Local)  No.    Ill 


of  1901  (United  Provinces  Land  Revenue  Act), 
s.  223  (k) — Partitiov^-Civil  and  Bevenue 
Courts — Jurisdiction.  A  plaintiff  came  into  Court 
upon  the  allegation  that  a  certain  grove  had 
upon  partition  been  wrongly  allotted  to  the 
defendants'  mahal,  whereas  it  should  have  been 
allotted  to  his  (the  plaintiff's)  mahal  and  he 
claimed  a  decree  for  a  declaration  of  his  title  or 
for  possession.  Held,  that  s.  203  (k)  of  the 
United  Provinces  Land  Revenue  Act,  1901,  barred 
the  cognizance  of  such  a  suit  by  a  Civil  Court. 
Kishen  Prasad  v.  Kadher  Mai,  All.  Weekly  Notes 
(1900)  11,  distinguished.  Jagan  Nath  v.  Tirbeni 
Sahai(1908)       :         .         .     I.L.R.31A11.41 

s.  135— 


See  Jurisdiction  of  Civil  Court —  Reve- 
nue Courts— Partition    7  N.  W.  346 
I.  Ii.  R.  10  All.  5 

See     Partition — Jurisdiction     of    Civil 

Court  in  Suits  respecting  Partition. 

I.  I..  R.  10  All.  5 

s.  146— 

See   Sale    for   Arrears    of    Revenue — 
Sale-proceeds     .     I.  L.  R.  6  All.  112 

ss.  146, 148— 

See      Co -sharers — General     Rights     in 

-\TTkTnn    'P-Dr\"DX''DT^V 

I.  Ii.  R.  14  All.  273 


Joint  Property. 
s.  148— 


See     Interest — Miscellaneous     Cases — 
Arrears  of  Revenue. 

I.  I..  R.  23  All.  5 

s.  154— 

See    Mahomedan    Law— Gift— Validity. 
I.  Ij.  R.  21  AU.  165 


NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX  OF  1873)— contd. 

ss.    154,    190 — Mahal    taken  under 


direct  management — Rent  of  sir  land  fixed  by 
Collector — Sale  of  mahal  before  release  from  direct 
management.  A  mahal  was  taken  by  the  (Col- 
lector under  direct  management  and  the  late 
proprietor  was  recorded  as  ex-proprietary  tenant 
of  the  sir  land  and  his  rent  was  fixed  by  the 
Collector  under  the  provisions  of  s.  190  of  Act 
No.  XIX  of  1873.  While  still  under  direct  manage- 
■  ment  the  mahal  was  sold.  The  purchaser  paid  up 
the  arrears  of  land  revenue  due  thereon  and  posses- 
sion was  given  to  him.  Held,  that  the  purchaser 
was  entitled  to  claim  from  the  ex-proprietary  tenant 
the  rent  fixed  by  the  Collector  :  it  was  not  incum- 
bent upon  him  to  get  the  rent  fixed  again.  Hasan 
Ali  Khan  v.  Mazhar-ul-Hasan  (1907) 

I.  L.  R.  29  All.  318 


ss.  166, 167, 168— 

See  Pre-emption — Right  op  Pre-emption. 
I.  L.  R.  13  All.  224 

See  Sale  for  Arrears  of  Revenue — 
Incumbrances — N.-W.  P.  Land  Reve- 
nue Act     .         .     I.  L.  R.  22  All.  321 


s.  184— 


See  Benami  Transaction — Certified  Pur- 
chases— N.-W.  P.  Land  Revenue  Act. 
I.  L.  R.  21  All.  29 

ss.  185,  186— 


See   Right  of  Suit — Sale  for  Arrears 
of  Revenue   .  I.  L.  R.  21  Ali.  137 

s.  188— 


See  Pre-emption — Right  of  Pre-emption" 

I.  L.  R.  1  All.  277 

I.  L.  R.  13  All.  224 

ss.  189,  241 — Northern  India   Canal' 


and  Drainage  Act  (VIII  of  1873),  s.  45 — Canal  dues 
money  paid  as  under  a  mistake  and  without  protest — 
Suit  to  recover,  if  maintainable — Claim  realisable 
as  revenue — Limitation  Act  (XV  of  1877),  Sch, 
II,  Arts.  14,  96.  A  suit  in  a  Civil  Court  to  recover 
money  paid  as  canal  dues  under  a  mistake  (and 
without  protest)  does  not  lie  by  reason  of  s.  241  of 
the  North- Western  Provinces  Land  Revenue  Act, 
and  s.  45  of  the  Northern  India  Canal  and  Drainage 
Act.  Balwant  Singh  v.  The  Secretary  op 
State  for  India         .         .        8  C.  W.  N.  121 

s.  190— 


See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledgment 
of  Tenancy  by  Receipt  of  Rent. 

I.  L.  R.  6  All.  52 

s.  191— 

See  Pre-emption — Construction  of  Wajir. 
UL-ARz        .         .     .     I.  L.R.  22A1L  V 
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NORTH  WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX  OE  1813)— contd. 


20— 


ss.  194,  195  (Act  VIII  of  1879,   s. 


See  Court  of  Wards. 


I.  L  R.  7  All.  687 

ss.  194    (g),    203— Act    (Local)    No. 

Ill  of  1899  {Court  of  Wards  Act),  ss.  9,  35  and 
47 — Power  of  Court  of  Wards  to  sell  property 
UTuier  its  swperiniendence.  The  estate  of  a  Muham- 
madan  lady,  named  Hawa  Begam,  was,  at  her 
own  request,  taken  under  the  superintendence  of 
the  Court  of  Wards  under  s.  194,  cl.  {g),  of 
Act  No.  XIX  of  1873.  This  was  in  1896.  In 
1902  the  Court  of  Wards  sold  a  portion  of  Hawa 
Begam's  property,  as  was  alleged,  without  her 
consent.  Held,  on  suit  by  persons  claiming  title 
through  Hawa  Begam  to  recover  the  property  so 
■old,  that  the  Court  of  Wards  was  under  the  circum- 
stances entitled  to  sell,  even  without  the  owner's 
consent,  and  that  its  discretion  could  not  be 
questioned  in  any  Civil  Court.  Semble  :  Ihat  if  the 
property  had  been  placed  under  the  superintendence 
of  the  Court  of  \\'ards,  under  s.  9  of  Local  Act 
No.  Ill  of  1899,  and  if  the  sale  had  been  made 
without  the  consent  of  the  proprietor,  otherwise 
than  on  the  ground  set  out  in  the  concluding  para- 
graph of  s.  35,  the  sale  would  have  been  a  bad  sale 
and  the  Civil  Court  could  have  entertained  a  suit 
to  question  the  power  of  the  Court  of  Wards  to 
sell.     MoHSAN  Shah  v.  Mahbub  Ilahi    (1907; 

I.  L.  R.  29  Ail.  589 


8.  195— 


See    Lunatic 


I.  li.  R.  1  All.  476 


ss.  203,  205B- 


See  Minor — Liability    of   ^Ies'or  on,  and 
Right   to    enforce.    Contracts. 

I.  li.  R.  23  All.  288 

ss.  205,  205B— 


See  Guardian — Disqualified  Proprietors 

I.  L.  R.  5  AU.  264  ;  487 

I.  li.  R.  22  All.  364 

See  Guardian — Disqualified  Proprietors. 
,     I.  L.  R.  24  All.  136 

ss.  214,  219— 


See    Appeal — N.-W.    P.     Acts — N.-W.    P. 
Land  Revenue  Act. 

I.  li.  R.  18  All.  210 

88.  220,  231— 


See  N.-W.  P.  Rent  Acts,  s.  1. 

I.  li.  R.  6  AIL  170 

8.  221— 


^  ji  See  Arbitration — Arbitration  under 
Special  Acts — N.-W.  P.  Land  Reve- 
nue Act  .     I.  li.  R.  14  AU.  347 


NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  (XIX  OF  1873)— conc.'d. 

ss.  222-231— 

See  Arbitration — Arbitration  under 
Special  Acts — N.-W.  P.  Land  Reve- 
nue Act  .         .     I.  li.  R.  18  All.  172 


s.  241- 


See    Jurisdiction     of     Civil    Court — 
Rent  and  Revenue  Suits,  N.  W.  P. 

See    Jurisdiction    of    Civil    Court — 
Revenue  Courts — Partition. 

I  li.  R.  25  All.  19 

See   Partition — Jurisdiction   of   Civil 
Court    in   Suits     respecting    Parti- 
tion        .         .       I.  li.  li.  9  All.  429 
I.  li.  R.  10  Ail.  5 
I.  li.  R.  20  All.  75 
I.  li.  R.  23  Ail.  291 

s.  241,  el.  (i)  — 

See    Jurisdiction    of    Civil    Court — 
Rent  and  Revenue  Suits. 

I.  li.  R.  25  AU.  527 

s.  243— 

See    Rules    made    under    Acts — Civil 
Procedure  Code.  s.  320. 

I.  li.  R.  12  AU.  564 

s.  257— 

See  Contract  Act,  s.  23 — Illegal  Con-. 
TRACTS — Against  Public  Policy. 

I.  li.  R.  22  AU.  220 

See   Pre-emption — Right   of    Pre-emp- 
tion        .         .     I.  li.  R.  17  Ail.  226 

NORTH-WESTERN  PROVINCES  LAND 
REVENUE  ACT  ^VIII  OF  1879). 

s.  20— 


See  Court  of  Wards. 

I.  L.  R.  7  All.  687 

NORTH-WESTERN     PROVINCES 
LOCAL  RATES  ACT  (III  OF  1878). 


— {Kanungo     and     Pat- 

u-aris  Act  (IX  of  18S9] — Cess — Assignment  of 
Government  revcmie — Assignees  not  entitled  to 
cesses.  Held,  that  an  assignee  of  the  Government 
revenue  assessed  on  a  certain  patii  was  not  entitled 
to  receive  patwari  rates  and  local  cesses  from  the 
zamindar  :  such  rates  and  cesses  have  to  be  paid 
by  the  zamindar  to  the  Government.  Kesho  Das 
V.  Narain  Sln-gh  (1901)       I.  L.  R.  23  AU.  505 

NORTH-WESTERN  PROVINCES  MU- 
NICIPAL IMPROVEMENTS  ACT  (VI 
OF  1868). 


__   8.  12— 

^ee  N.-W.  P.  AND  OuDH  Municipalities 
Act,  1883,  ss.  69,  71. 

I.  L.  R.  8  AIL  677 
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NORTH-WESTERN  PROVINCES  RENT 
ACTS   (XVIII   OF   1873  AND   XII   OF 
.  1881). 

See   Arbitration — Arbitration    under 
.<  Special  Acts  and    Regulations — N.- 

•   •   '  W.    P.    Rent    Act. 

I.  L.  R.  2  All.  119 

See  Jurisdiction  of  Civil  Court — 
Rent  and  Revenue   Suits,  N.-W.  P. 

See  Jurisdiction  of  Revenue  Court — 
N.-W.  P.  Rent  and  Revenue  Cases. 

See  Landlord  and  Tenant — Payment 
of  Rent — Non-payment. 

I.  li.  R.  18  All.  290 

1 s.  1 — Application  of  the  Civil  Pro- 
cedure Code  fo  suits  in  the  Rei-enue  Courts — Civil 
Procedure  Code,  1877,  ss.  43,  373 — Suit,  with- 
drawal of — Relinquishment  of  part  of  claim.  Held, 
by  the  Full  Bench  (Stuart,  C.J.,  dissenting),  that 
the  Courts  of  Revenue  in  the  North- Western  Pro- 
vinces, in  those  matters  of  procedure  upon  which 
the  Rent  Act  of  those  Provinces  (Act  XII  of  1881) 
is  silent  are  governed  by  the  provisions  of  the  Civil 
Procedure  Code.  The  principle  of  decision  in 
Nilmoni  Singh  Deo  v.  Taranath  Mukerjee,  I.  L.  R. 
9  Gale.  295,  followed.  Held,  therefore,  that  the 
procedure  provided  by  ss.  43  and  .373  of  the  Civil 
Procedure  Code  is  applicable  to  suits  tried  under  the 
N.  W.  P.  Rent  Act,  1881.  Madho  Prakash  Singh 
V.  MuRLi  Manohar.  Hira  Singh  v.  Makund 
Singh       .         .         .         .     I.  L.  R.  5  All.  406 


2. 


Application  of  the 


NORTH-WESTERN  PROVINCES  RENT 
ACTS    (XVIII   OF  1873   AND  XII  OF 

1881)— contd. 

— s.  2 — concld. 


Civil  Procedure  Code  to  suits  in  the  Revenue  Court- 
Judgment  in  accordance  with  award — Appeal — 
N.-W.  P.  Land  Revenue  Act  {XIX  of  1873),  ss.  220, 
231.  The  provisions  of  the  Civil  Procedure  Code, 
relating  to  awards  are  not  applicable  to  suits 
under  the  N.-W.  P.  Rent  Act,  1881,  the  matters  in 
dispute  in  which  have  been  referred  to  arbitration, 
as  s.  96A  of  that  Act  specifically  imports  into  it  the 
procedure  of  the  N.-W.  P.  Land  Revenue  Act  with 
regard  to  arbitrations..  Fahimunnissa  v.  Ajudhia 
Prasad  .         .         .       I.  L.  R.  6  All.  170 

1.  - — : — s.  2 — Procedure — Case  begun  while 

Act  XVIII  of  1873  was  in  force.  The  question 
whether  land  held  by  a  person  whose  proprietary 
rights  in  a  mehal  have  been  sold  in  execution  of  a 
decree  while  Act  XVIII  of  1873  was  in  force,  was 
held  by  him  as  sir  at  the  time  of  such  sale,  must  be 
determined  by  that  Act.  Hari  Das  v.  Ghansham 
Narain     .         .         .  I.  li.  R.  6  All.  286 

2.  and  S.  9 — Procedure — Landholder 

and  tenant — Sale  of  occupancy  right  in  execution  of 
decree.  Held,  that  a  landholder  who  had  attached 
the  occupancy  right  of  an  occupancy  tenant  in 
certain  land  in  execution  of  a  decree  before  Act  XII 
of  1881  came  into  force  was  not  entitled  under  s.  2 
of  that  Act  to  bring  such  right  to  sale  after  that  Act 
came  into  force,  that  section  not  saving  the  right  of 
a  landholder  to  bring  such  a  right  to  sale  in  exe- 
cution of  a  decree,  and  s.  9  of  that  Act  expressly 


prohibiting  the  sale  of  such  a  right  in  execution  of  a 
decree.     Naik  Ram  Singh  v.  Murli  Dhar 

I.  li.  R.  4  All.  371 
Murli  Rai  v.  Ledri       .     I.  L.  R.  7  All.  851 


s.  3— Sir 

corded  as  sir  during 
of  the  district  in  which 
defined  in  s.  3  (4)  of 
land  does  not  become 
of  that  definition  until 
confirmed.     Hari  Das 


ss.  5  and 


land — Settlement.  Land  re- 
the  progress  of  a  settlement 
it  is  situate  is  not  sir  land  as 
Act  XVIII  of  1873.  Such 
sir  land  within  the  meaning 
the  settlement  is  closed  and 
t;.  Ghansham  Narain 

I.  li.  R.  6  All.  286 
6— 


See    Enhancement     of    Rent — Exemp- 
tion FROM  Enhancement  by  Uniform 
Payment  of  Rent,   etc. — Variation 
BY  Change  in  Nature  of  Rent,  etc. 
I.  L.  R.  1  All.  301 
s.  7— 

See  Landlord  and    Tenant — Property 
IN  Trees  and  Wood  on  Land. 

I.  li.  R.  8  All.  467 
I.  li  R.  9  All.  88 

See  Landlord  and  Tenant — Transfer 
BY  Landlord   .    I.  L.  R.  8.  All.  189 

See  Right  of  Occupancy — Transfer  of 
Right. 

1. Ex-proprietary  ten- 
ant— Pos-^ession  of  sir  land,  right  to.  Since  Act 
XVIII  of  1873  came  into  force,  a  co-sharer  entitled 
to  obtain  by  pre-emption  the  proprietary  right  of 
another  co-sharer  is  not  entitled  ordinarily  to  a 
decree  against  the  vendor  for  possession  of  the  sir, 
but  only  for  the  possession  of  the  proprietary  right 
in  the  sir.  He  is,  however,  entitled  to  possession 
of  the  sir  land  as  against  the  vendee.  Balded 
Pandey  v.  Jhari  Kuar      .         .      7  N.  W.  334 

2 Usufructuary  mort- 
gage— Ex-proprietary  tenant — Sir  land.  Held,  by 
the  Full  Bench  (Oldfield  and  Brodhurst,  JJ., 
dissenting),  that  a  person  who  creates  a  usufruc- 
tuary mortgage  of  zamindari  property  becomes  an 
ex-proprietary  or  occupancv-tenant  of  the  sir  land 
under  s.  7  of  the  N.-W.  P.  Rent  Act  (XII  of  1881). 
Per  Petheram,  C.J. — A  usufructuary  mortgagee  is, 
for  the  time  being,  the  proprietor  of  the  property 
inasmuch  as  a  proprietor  is  the  person  entitled  to 
exclusive  possession  at  the  time  ;  and  the  inten- 
tion of  the  Legislature,  as  expressed  in  s.  7  of  the 
Rent  Act,  is  that,  when  a  zamindar  ceases  to  be  en- 
titled to  occupy  the  sir  land  as  proprietor,  he  shall 
have  the  right  to  occupy  it  as  an  ex-proprietary  ten- 
ant under  s.  5.  Bhagwan  Singh,  v.  Murli  Singh,  I.  L. 
R.  1  All.  459,  dissented  from.  Per  Straight,  J. — 
The  words  "  lose  "  and  "  part  with"  in  s.  7  of  the 
Rent  Act  were  intended  to  cover  all  cases  in  which  a 
proprietor  of  land  has  either  voluntarily  or  by  opera- 
tion_of  law  deprived   himself  permanently  or  tern- 
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NORTH-WESTERN  PROVINCES  RENT 
ACTS  (XVIII  or  1873  AND  XII  OF 
1681)— contd. 

s.  7 — contd. 


porarily  of  the  power  to  exercise  full  proprietary 
right  over  his  property.  Per  Mah^iood,  J. — The 
meaning  of  the  words  ' '  proprietary  rights  "  in  s.  7 
of  the  Rent  Act  is  equivalent  to  that  of  the  term 
'■  full  ownership,"  corresponding  to  dominium  in 
the  Roman  law  and  fee-simple  estate  in  English  law. 
•The  right  of  a  usufructuary  mortgagee  cunnot  be 
called  proprietorship  ;  and  having  regard  to  s.  58  of 
the  Transfer  of  Property  Act,  the  execution  of  a 
usufructuary  mortgage  does  not  amount  to  a  trans- 
fer of  the  proprietary  right.  The  word  "  lose  "  as 
used  in  s.  7  of  the  Rent  Act  means  the  transfer  of 
proprietary  rights  otherwise  than  by  the  will  of  the 
owner  in  consequence  of  some  incident  of  law.  The 
t«rm  ' '  part  with  "  is  a  general  expression  including 
both  absolute  and  temporary  alienation  ;  and  a 
usufructuary  mortgage  is  a  "  parting  with  ' '  some 
of  the  incidents  of  ownership,  and  falls  within  the 
purview  of  s.  7,  inasmuch  as  the  rights  of  possession 
and  of  the  enjoyment  of  the  usufruct  are  transferred 
from  the  mortgagor  to  the  mortgagee,  though  such 
a  transfer  does  not  amount  to  a  total  alienation  of 
p-oprietorship.  Bhagwan  Singh  v.  Murli  Singh,  I. 
L.  R,  1  All.  459,  dissented  from.  Gopal  Pandey  v. 
Parsotam  Das,  I.  L.  R.  5  All.  121  ;  Ganga  Din  v. 
Dhurandhar  Singh,  I.  L.  R.  5  AV.  495  ;  and  Gulab 
Rai  V.  Indar  Singh,  I.  L.  R.  f^  All.  54,  referred  to. 
Per  Oldfield,  J. — The  words  ' '  loss  or  part  with 
his  proprietary  rights  in  any  mehal  "  in  s.  7  of  the 
Rent  Act  mean  a  loss  or  parting  which  divests  abso- 
lutely of  all  proprietary  rights,  leaving  no  interest 
of  a  proprietary  kind  in  the  mehal  ;  this  does  not 
iiappen  in  a  usufructuary  mortgage,  and  therefore 
the  latter  is  not  a  loss  of,  or  parting  with,  proprie- 
tary rights,  within  the  meaning  of  s.  7.  Bhagican 
Singh  v.  Murli  Sing^,  I.  L.  R.  1  All.  459,  approved. 
Per  BBODHrBST,  J. — The  word  "  lose  "  in  s.  7  of 
the  Rent  Act,  means  involuntarily  lose,  as  for  in- 
stance, by  auction  sale,  and  "  part  with  ' '  means 
voluntarily  and  entirely  divested  of  by  means,  e.g., 
of  gift  or  private  sale.  "Proprietary  rights" 
means  the  whole  of  the  proprietary  rights  ;  and  a 
usufructuary  mortgagor  of  zamindari  property  can- 
not be  said  to  have  lost  or  parted  with  his  proprie- 
tary right  therein,  and  therefore  does  not,  under  the 
provisions  of  s.  7  of  the  Rent  Act,  become  an  ex- 
jproprietary  or  occupancy  tenant  of  the  sir  land. 
IXDAR  Sex     v.  Naubat  Sisgh 

I.  L.  R.  7  All.  553 

Usufructuary  mort- 


gage of  zamindari  including  sir — Losing  or  part- 
ing with  proprietari/  rigid  in  mthal — Ex-proprietary 
tenant.  A  zamindar  who  makes  a  usufructuary 
mortgage  of  his  zamindari  including  his  sir  land 
does  not  so  ' '  lose  or  part  with  his  proprietary 
rights  "  within  the  meaning  of  s.  7  of  Act  XII  of 
1881  as  to  become  an  ex- proprietary  tenant  of  his  sir 
land.  Bhagu-an  Singh  v.  Murli  Singh,  I.  L.  R.  1  All. 
459,  and  Indar  Sen  v.  Natibat  Singh,  I.  L.  R,  7  All. 
553,  referred  to,  and  the  judgments  of  the  minority 
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of  the  Court  in  the  latter  case  approved.  KhicUi 
Ram  V.  Nathu  Lai,  I.  L.  R.  15  All.  219,  and  Jarao 
Bibi  V.  Kifayat  Ali  Khan,  All.  Weekly  Notes 
{189-3)  177,  referred  to.  Madho  Bharthi  v.  Babti 
Sdtgh     .         .         .         .      I.  L.  R.  16  AU.  337 


4. 


Ex-proprietary  ten- 


ant— Ex-proprietary  tenancy  arising  on  sale  of 
part  of  the  zamindar's  share.  In  order  that  the  pro- 
visions of  s.  7  of  Act  XII  of  1881  may  come  into 
operation,  it  is  not  necessary  that  the  zamindar 
should  lose  or  part  with  his  proprietary  rights  in 
respect  of  the  whole  of  his  interest  in  the  mehal. 
Bhawan'i  Prasad  v.  Ghtxam  MrHA>rMED. 

I.  L.  R.  18  AU.  121 

MrRLiDHAB  V.  Pemraj      I.  li.  R.  22  All.  205 

Ex-proprietary  ten- 


ancy. The  words  ' '  held  by  him  as  sir  "  in  s.  7 
of  Act  XII  of  1881  {N.-W.  P'Rent  Act)  must  be 
construed  to  mean  land  belonging  to  him,  or  to 
which  he  was  entitled,  as  sir,  and  as  literal  an  in- 
terpretation should  be  placed  upon  these  words  as 
is  consistent  with  the  canons  of  construction.  In 
1879  one  of  the  defendants  sold  a  one-third  share 
of  certain  sir  land  in  a  village  to  the  plaintiff,  who, 
at  that  time,  was  in  cultivatory  possession  thereof 
under  a  deed  of  mortgage  t-xecut^d  in  hi«  favour  by 
the  same  defendant  in  1877.  The  plaintiff  alleged 
that,  after  the  sale,  he  continued  in  possession  of  the 
.«!>  land  till  1884,  when  he  was  dispossessed  thereof 
by  the  defendants.  He  sued  for  recovery  of  pos- 
session of  the  land.  Held,  that  the  defendants, 
being  ex-proprietary  tenants  of  the  land  in  dispute, 
were  entitled  to  hold  possession  thereof,  by  opera- 
tion of  law,  with  reference  to  the  .terms  of  s.  7  of  the 
N.-W.  P.  Rent  Act ;  and  the  plaintiff's  contention 
that  becaxsse  for  four  or  five  years  the  defendants 
failed  to  assert  their  ex-pro  prietarj'  tenant  rights, 
they  were  debarred  from  doing  so,  could  only  be 
well  founded  if  there  had  been  any  provision  either 
in  the  Limitation  Act  or  the  Rent  Act  creating- such 
a  disability.  Held.  also,  that,  notwithstanding  the 
fact  that  the  plaintiff  was  in  possession  of  the  land 
in  dispute  as  mortgagee  at  the  time  of  the  sale,  and 
continued  in  possession  afterwards,  his  vendor  must 
be  taken'to  have  '"  held  "  the  land  as  his  sir  at  the 
time  of  the  sale  of  his  proprietary  interest,  within 
the  meaning  of  s.  7  of  the  Rent  Act.  Harjas  v. 
RadhaKishax.         .         .     I.  L.  R.  8  All.  256 


6. 


Transfer  of  Pro  ■ 


perty  Act  {IV  of  18S2),  ss.  41,  48— Transfer  by  osten- 
sible oumer — Meaning  of  ^^  held  " — Statute,  Con- 
struction of — Retrospective  effect — Mortgage  of\sir 
land  before  passing  of  Act  XVIII  of  1873 — Sale  of 
mortgagor's  rights  while  that  Act  was  in  forc^ — 
RigM  of  mortgagee.  In  1869  .4  and  J,  two  co-sharers 
of  a  moiety  of  a  10  biswas  share  in  a  village  {F  and 
W  being  also  co-sharers  in  the  same  moiety),  joined 
with  H,  the  holder  of  the  other  moiety,  in  giving  to 
K  a  usufructuary  mortgage  of  87  bighas  of  land. 
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being  the  whole  of  the  sir  land  appertaining  to  the 
10  biswas  share.  The  deed  of  mortgage  authorised 
the  mortgagee  to  retain  possession  of  the  land  until 
payment  of  the  mortgage-money  and  to  receive 
profits  in  lieu  of  interest;  and  he  obtained  pos- 
session accordingly.  In  1872  F,  W,  and  A  gave  to 
other  persons  usufructuary  mortgage  of  their  5 
biswas  share  together  with  a  moiety  of  the  87  bighas 
of  sir  land ;  and  it  was  stated  in  the  deed  that  half 
the  mortgage-money  due  to  K  on  the  mortgage  of 
1869  was  due  by  the  executants,  and  that  they  ac- 
cordingly left  the  same  with  the  mortgagees  in  order 
that  the  latter  might  redeem.  In  November  1876 
H's  5  biswas  share,  together  with  its  sir  land,  was 
sold  in  execution  of  a  decree.  Subsequently,  K, 
alleging  that  the  mortgagees  under  the  deed  of  1872 
and  the  purchasers  under  the  execution  sale  of  1876 
had  disposcessed  him,  and  that  his  mortgage-debt 
had  not  been  paid,  sued  to  recover  possession  of  the 
87  bighas  of  sir  land,  by  virtue  of  his  mortgage- 
deed  of  1869.  The  Court  of  first  instance  held  that 
the  plaintiff  was  not  entitled  to  enforce  his  mortgage 
in  respect  of  F's  and  W's  share  in  the  87  bighas,  be- 
cause they  were  not  parties  to  the  deed  of  1869. 
The  lower  Appellate  Court  further  held  that  from 
the  date  of  the  execution  sale  of  November  1876  // 
became  an  ex-proprietary  tenant  of  his  sir  land,  and 
that  to  give  the  plaintiff  possession  thereof  would 
be  contrary  to  the  provisions  of  s.  7  of  Act  XVIII  of 
1873  (N.-W.  P.  Rent  Act).  Held,  that,  inasmuch 
as  it  was  clear  that  at  the  time  when  the  mortgage- 
deed  of  1869  was  executed  F  and  W  were  aware  of 
the  transaction  which  made  K,  the  mortgagee, 
under  the  deed,  of  the  whole  property,  and  that, 
knowing  this,  they  allowed  the  possession  of  A ,  J, 
and  H  to  appear  as  if  covering  the  entire  zamindari 
rights  in  the  10  biswas  share  of  the  sir  land,  and  in- 
asmuch as  the  statements  contained  in  the  mort- 
gagee-deed of  1872  were  an  admission  on  the  part 
of  F  and  IF  that  the  mortgage  of  1869  was  executed 
with  their  consent,  the  equitable  .doctrine  con- 
tained in  s.  4  of  the  Transfer  of  Property  Act  ap- 
plied to  the  case  and  F  and  W  had  no  defence, 
either  in  law  or  in  equity,  to  the  plaintiff's  suit,  with 
reference  to  their  shares,  and  for  the  purpose  of 
obviating  the  lien  of  1869.  Ramcoomar  Koondoo 
V.  Mcqueen,  11  B.  L.  R.  46,  referred  to.  Per  Mah- 
MOOD,  J.,  with  reference  to  the  effect  of  the  exe- 
cution-sale of  November  1876,  in  regard  to  the  pro- 
visions of  s.  7  of  Act  XVIII  of  1873,  that  the  general 
rule  that  statutory  provisions  have  no  retrospective 
operation  did  not  apply  to  the  case  ;  that,  by  reason 
of  the  sale,  H,  who  had  proprietary  rights  in  the 
mehal,  and  held  the  5  biswas  share  of  the  sir  as  such 
(the  word  ' '  held  ' '  as  used  in  s.  7  of  the  Rent  Act 
not  being  confined  to  manual  or  physical  holding), 
lost  his  proprietary  rights,  and  to  became  an  ex- 
proprietary  tenant  of  the  land  belonging  to  him  at  I 
that  time  ;  that  although  the  mortgage  of  1869  | 
must  not  be  so  affected  &s  to  deprive  the  mortgagee 


NORTH-WESTERN  PROVINCES  RENT 
ACTS  (XVIII    OF    1873  AND   XII    OF 

1881)— contd. 

■  s.  7 — concld. 

of  all  his  rights,  yet  by  the  terms  of  s.  7  of  Act 
XVIII  of  1873  and  by  virtue  of  the  sale  his  means 
of  benefiting  by  the  mortgage  were  necessarily 
changed  ;  that  neither  the  preamble  nor  s.  1  of  the 
Act  contained  any  saving  clause  which  would  justify 
the  interpretation  that  all  the  conditions  included  in 
a  usufructuary  mortgage  are  to  be  exempted  from 
the  operation  of  the  Act,  or  of  s.  7  in  particular, 
merely  because  the  mortgage  was  a  subsisting  one  : 
that  under  these  circumstances  possession  must  be 
given  to  the  plaintiff  of  such  rights  as  H  had  at  the 
time  of  the  mortgage,  subject  only  to  H  's  rights  as 
an  ex-proprietary  tenant ;  that  the  rights  of  the  pur- 
chaser of  H's  share  under  the  sale  were  subject  to 
the  mortgage  of  1869  ;  and  that  by  virtue  of  the  rule 
enunciated  in  s.  48  of  the  Transfer  of  Property  Act, 
the  rights  of  the  mortgagees  under  the  deed  of  1872 
must  give  way  to  the  incidents  of  the  prior  desd  of 
1869,  both  mortgages  being  usufructuary.  Tulshi 
V.  Radha  Kishan,  All.  Weekly  Notes  (1886)  74^ 
referred  to.  Per  Tyrrell,  J.,  that  in  1876,  by 
reason  of  the  execution  sale,  the  sir  rights  and  m-\ 
terest  of  H  mortgaged  by  him  in  1869,  as  such,  went 
out  of  existence,  and  assumed  a  different  character  ;; 
that  over  that  tenure  in  its  altered  character  the 
plaintiff,  though  he  still  had  his  mortgage  charge, 
had  not  in  the  existing  state  of  the  law,  a  right  to 
physical  possession  of  the  actual  land  ;  and  that, 
subject  to  this  new  right  of  H's,  the  plaintiff  re- 
tained his  mortgage  charge  of  1869  over  the  zamin- 
dari interest  in  the  portion  of  the  land  acquired 
by  H's  vendees.  Karamat  Khax,  r.  Sami-ud-din 
I.  L.  R.  8  All.  409 
7. and  S.  14 — Suit  for  profits — Ex- 
proprietary  tenant — Sir  land  held  equally.  A 
certain  mehal,  of  which  the  plaintiff  in  this  suit 
claimed  a  one-third  share  of  the  profits  for  a  certain 
year,  belonged  in  equal  shares  to  the  defendant 
(lambardar),  and  S  and  R,  his  two  brothers,  Avho 
had  certain  sir  land  in  partnership.  The  plaintiff 
had  acquired  the  share  of  S  by  auction-purchase,  S- 
thus  becoming  an  ex-proprietary  tenant.  The  sir- 
land  was  not  included  in  the  rent-roll  of  the  mehal,. 
but  was  admitted  by  the  defendant  to  be  assessable 
with  rent  at  a  certain  rate  per  bigha.  Held,  that, 
whatever  might  be  the  course  proj>er  to  be  taken  for 
the  purpose  of  assessing  such  sir  land  or  S's  share 
of  it  with  rent,  and  notwithstanding  that  sue  hi 
course  had  not  been  taken,  the  plaintiff  was  entitled, 
in  this  suit  to  claim  and  obtain  his  share  in  the  pro- 
fits of  the  sir  land.  Muhammad  Ali  v.  Kaliaist 
Singh  .  .  .  .  I.  L.  R.  1  All.  659' 
s.  8— 

See  Right  of  Occupancy— Acquisition 
OF  Right — Mode  of  Acquisition. 

7  N.  W.  318 
I.  li.  R.  4  All.  157 

See  Right  of  Occupancy — Acquisition 
of  Right— Subject  of  Acquisition. 

I.  li.  R.  7  AU.  586 
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See  Right  of  Occupancy — Transfer  of 
Right  .     I.  L.  R.  7  AU.  866 


s.  9- 


See    Execution    of    Decree — Applica- 
tion FOR  Execution  anb  Power  of 

I.  li.  R.  10  All.  130  ;  132  note 

See  Landlord  and  Tenant — Abandon- 
ment,   Relinquishment,   or  Surren- 
der of  Tenure    I.  L.  R.  7  All.  847 
I.  L.  R.  13  All.  396 

See    Landlord     and     Tenant — Eject- 
ment— Generally. 

I.  li.  R.  10  AIL  615 

See  Landlord  and  Tenant — Property 
IN  Trees  and  Wood  on  Land. 

I.  L.  R.  6  All.  19 

I.  L.  R.  9  All.  88 

I.  L.  R.  10  All.  159 

I.  li.  R.  21  All.  297 

See  Landlord  and  Tenant — Transfer 

BY  Tenant       .     I.  L.  R.  12  All.  419 

I  li.  R.  15  AH.  219  ;  231 

I.  L.  R.  16  All.  398 

See  Right  of  Occupancy — Acquisition 
of  Right — Mode  of  Acquisition. 

I.  L.  R.  17  All.  33 

See  Right  of  Occupancy — Transfer  of 
Right. 


8.  10— 


See  Right  of  Suit — Accrual  of  Right. 
I.  li.  R.  15  AU.  399 

s.  14 — Determination  of  rent — Land- 
lord and  tenant — "  May  apply.''  The  words 
II  may  apply  "  in  s.  14  of  Act  XII  of  1881  mean 
shall  apply, "  if  the  landholder  wants  to  procure 
such  a  determination  of  his  tenant 's  rent  as  would 
give  him  a  title  to  sue  his  tenant  under  that  Act  for 
arrears  of  rent,  and  if  he  cannot  get  the  rent  ar- 
ranged between  himself  and  his  tenant  by  other 
legitimate  means,  such  as  an  amicable  settlement 
between  themselves  or  the  like.  Ram  Parsad 
Rai  v.   Dina  Kuar    .         .     I.  li.  R.  4  AU.  515 


ss.  18,  31,  34— 


See  Landlord  and  Tenant — Accretion 
TO  Tenure        .     I.  L.  R.  5  AH.  260 


s.  21— 


See  Enhancement  of  Rent — Liabiuty 
TO  Enhancement — Construction  of 
Documents  as  to  Liability  to  En- 
hancement      .     I.  li,  R.  3  AU.  365 
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8.29— 

See  Plaint — Return  of  Plaint. 

I.  li.  R.  3  AU.  766 

—  8.  30— 

See  Grant — Power  to  Grant. 

I.  Ij.  R.  2  AU.  545 ;  73a 

—  8.  31— 

Se  Landlord  and    Tenant — Abandon- 
ment,  Relinquishment,   or  Surren- 
der of  Tenure     I.  L.  R.  7  AIL  847 
I.  li.  R.  13  AIL  396 

See  Landlord  ant>  Tenant — Transfer 
BY  Tenant     .     I.  L.  R,  18  AIL  354 


s.  34— 


See  Interest — Miscellaneous  Cases — 
Arrears  op  Rent. 

I.  li.  R.  18  All  24a 

s.  36— 

See  Estoppel — Estoppfl  by  Conduct. 
I.  li.  R.  15  AU.  189 
I.  li.  R.  22  AIL  83,  93 

—  ss.  36-39— 

See  Res  Judicata — Competent  Courts — 
Revenue  Courts. 

I.  li.  R.  3  All.  63;  81 

I.  L.  R.  4  AU.  1 

L  li.  R.  6  AU.  295 

I.  li.  R.  18  AIL  270 

—  ss.  36,  39,  and  40— 

See  Landlord  and  Tenant — Ejectment 
— Notice  to  Quit. 

I.  li.  R.  10  AIL  13 
s.  39- 

See  Res  Judicata — Competent  Court — 
Revenue  Courts. 

I,  li.  R.  2  AIL  428 

L  li.  R.  3  AIL  81 ;  521 

L  li.  R.  18  AIL  270 

s.  42 — Assessment    of    price  of  crop^ 

belonging  to  an  evicted  tenant — Effect  of  such  assess- 
ment. Held,  that  where  a  landholder,  having  eject" 
ed  a  tenant  upon  whose  holding  there  are  growing 
crops,  applies  under  s.  42,  cl.  (c),  of  Act  Xll  of  1881, 
for  assessment  of  the  price,  he  is  bound  by  the 
assessment  which  the  Revenue  Court  may  make,, 
and  cannot  afterwards  refuse  to  pay  the  price  fixed. 
Sham  Lal  v.  Chokhe  .     I.  L.  R.  19  AIL  68 

Affirmed   on  appeal  under  the   Letters   Patent. 
Sham  Lal  v.  Chokhe        .     I.  L.  R.  19  AIL  464 

s.  44— 


See  Landlord  and  Tenant — Altera- 
tion OF  Condition  of  Tenancy — 
Digging  Wells  or  Tanks. 

L  L.  R.  21  AIL  38a 
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See  Vendor  and  Purchaser — Lien. 

I.  li.  R.  3  All.  433 

Landholder  and  tenant 
— Landholder's  lien  for  rent — "  Rent  pay- 
able " — "  Arrear  of  rent  due.''  The  first  para- 
graph of  s.  56  of  Act  No.  XII  of  1881  applies  not 
only  where  there  is  rent  in  arrear  due  from  the  culti- 
vator to  his  landlord,  but  also  where  rent  is  accru- 
ing due  in  respect  of  the  period  during  which  the 
produce  was  being  grown.  Hence,  where  anyone, 
except  the  landlord,  wishes  to  bring  to  sale  the  pro- 
duce of  a  cultivator,  he  must,  in  order  to  avoid 
the  prohibition  contained  in  s.  56  of  Act  XII  of  1881 , 
tender  to  the  immediate  landlord  of  the  cultivator 
the  amount,  if  any,  for  which  the  landlord  might, 
on  the  next  ensuing  sale  day,  distrain  the  produce 
for  arrears  of  rent.  Jagan  Nath  Prasad  r.BHiKA 
Ram         .         .         .         .     I.  L.  R.  15  All.  375 


s.  84— 


See  Res  Judicata — Competent  Court — 
Revenue  Courts. 

I.  L.  R.  10  All.  347 
—  3.  93— 

See  Co-sharers — General  Rights  in 
Joint  Property. 

I.  li.  R.  14  All.  273 

See  Co-sharers — Suits  b\-  Co-sharers 
with  respect  to  joint  property 
— Miscellaneous  Suits. 

I.  li.  R.  16  All.  28  ;  333 

I.  L.  R.  20  All.  73 

I.  li.  R.  17  All.  423 

I.  li.  R.  2  All.  334 

See  Interest — Miscellaneous  Cases — 
Mesne  Profits.      I.  L.  R.  1  All.  261 

See     Jurisdiction    of     Civil     Court — 

Rent  and  Revenue  Suits,  N.-W.  P. 
See  Jurisdiction  of  Revenue  Court — 

N.-W.  P.  Rent  and  Revenue  Cases. 
See  Landlord  and  Tenant — Transfer 

BY  Tenant        .     I.  L.  R.  12  All.  419 

vSee  Onus  of  Proof — Profits,   suits  for 

I.  L.  R.  12  All.  301 

See   Right  of  Occupancy — Transfer  of 

Right    .    .  I.  L.  R.  7  All.  691 
I.  li.  R.  9  All.  244 

See  Subordinate  Judge,  .turisdiction  of 
I.  L.  R.  16  All.  363 

See  Valuation  of  Suit — Appeals. 

L  li.  R.  15  All.  363 


NORTH-WESTERN  PROVINCES  RENT 
ACTS  (XVIII  OF  1873  AND  XII  OP 
1861)— contd. 

.  s.  93(h)— contd. 

fractional  or  separate  form,  was  a  ' '  recorded  co- 
sharer,"  within  the  meaning  of  s.  93  (h)  of  the  N.-W. 
P.  Rent  Act  (XII  of  1881).  Shib  Shankar  Lal 
V.  Banarsi  Das  .         .         .     I.  L.  R.  7  All.  891 

2. ^    Village     expenses 

— Expenses  of  cultivating  sir  land  held  in  partner- 
ship by  plaintiff  arid  defendant.  A  recorded  co- 
sharer  of  a  mehal  sued  the  lambardar  for  his  share 
of  the  profits  of  the  mehals  for  the  year  1286  FaslL 
At  the  time  of  the  institution  of  the  suit,  the  profits 
for  1287  and  1288  also  were  due,  but  no  claim  was 
then  made  in  respect  of  them.  The  suit  was  struck 
off  on  account  of  the  non-appearance  of  the  parties 
under  s.  140  of  Act  XII  of  1881  (N.-W.  P.  Rent  Act) 
with  leave  to  the  plaintiff  to  bring  a  fresh  suit. 
Subsequently  the  plaintiff  brought  a  suit  against  the 
same  defendant  for  his  share  of  the  profits  of  the 
mehals  for  1287  and  1288  Fasli.  Held,  that  the 
Courts  below  had  properly  refused  to  deduct  from 
the  plaintiff's  claim  as  "  village  expenses  "  within 
the  meianing  of  s.  93  (h)  of  the  Rent  Act  certain 
charges  on  account  of  the  expenses  of  cultivation 
of  sir  land  held  in  partnership  by  the  plaintiff  and 
the  defendant.     Mulchand  v.   Bhikari  Das 

I.  li.  R.  7  All.  624 

'- s.  94— 


See  Co-sharers — Suits  by  Co-shabers 
with  respect  to  Joint  Property — 
Miscellaneous  Suits. 

I.  li.  R.  16  All.  28  ;  333 
I.  li.  R.  22  All.  334 

Act    XIX    of     1873, 


1. 


s.  93(h) — "  Recorded  co-sharer.'" 

Held,  that  a  co-sharer  of  a  mehal  whose  share  was 
recorded  in  "  shamilat  "  with  all  the  other  pattidars, 
bwb  was  not  specially  defined  in  the  khewat  in  a 


e.  3,  d.  8 — Limitation — Expiration  of  agricultural 
year — Suit  by  co-sharer  for  profits — Date  of  taking 
accomht  and  dividing  profile.  Held,  by  the  majority 
of  the  Full  Bench,  that  the  share  of  a  co-sharer  in  an 
undivided  mehal  of  the  profits  of  the  mehal  for  any 
agricultural  year  are  due  to  him  from  the  lambardar 
as  soon  as,  after  the  payment  of  Government  revenue 
and  village  expenses,  there  is  a  divisible  surplus  in 
the  hands  of  the  lambardar,  unless  by  agreement 
or  custom  a  date  is  fixed  for  taking  the  accounts  and 
dividing  the  profits,  in  which  case  any  divisible  sur- 
plus which  may  have  accrued  prior  to  that  date  is 
due  on  that  date,  and  the  divisible  profits  in  respect 
of  any  arrears  which  may  be  collected  after  that 
date  are  due  when  they  reach  the  hands  of  the  lam- 
bardar or  his  agent.  Held,  per  Stuart,  C.J.,  and 
Spankie,  J. — That  where  by  agreement  or  custom 
there  is  no  date  fixed  for  dividing  such  profits,  the 
share  of  a  co-sharer  becomes  due  on  the  last  day  of 
the  agricultural  year  as  fixed  by  Acts  XVIII  and 
XIX  of  1873.     Bhikhan  Khan  v.  Ratan  Kuar 

I.  li.  R.  1  411.  512 

s.  95— 


See  Grant — Power  to  Grant. 

I.  L.  R.  2  All.  545 ;  732 
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WORTH-WBSTEBN  PROVINCES'BENT 
ACTS  (XVIII  OF  1873  AND  XII  OP 
1881)  —contd. 

s.  95 — concld. 


See  JuKiSDicTioN  of  Civil  Court — 
Revenue  Courts — Orders  of  Reve- 
nue Courts     .     I.  L.  R.  19  All,  101 

See  Landlord  and  Tenant — Eject- 
ment— Generally. 

I.  Ij.  R.  10  All.  615 

See  Landlord  and  Tenant — Transfer 
BY  Landlord  .  I.  L.  R.  8  AIL  189 

See  Res  Judicata — Competent  Court 
— Revenue  Courts. 

I.  li.  R.  2  Ail.  200 

I.  li.  R.  3  All.  51 

I.  li.  R.  6  All.  295,  403 

I.  li.  R.  18  All.  270 


s.  106— 


See    Co-sharers — Suits  by   Co-sharers 

WITH    respect   to   THE   JOINT     PROPER- 
TY—ReNT.  .     I.  L.  R.  2  All.  264 
I.  li.  R.  6  All.  576 

s.  118— 

See  Parties — Parties  to  Suits — Rent, 
Suits  for,  and  Intervenors  in  such 
Suits         .         .     I.  L.  R.  9  AU.  394 

ss.  128  (a),  140 — Judgment  by  default. 

—Appeal.  S.  128  (a),  Act  XII  of  1881  (N.-W.  P. 
Rent  Act),  refers  to  the  procedure  described  in 
ss.  124,  125,  126,  when  no  appearance  has  been  put 
in  on  the  day  fixed  by  the  summons  or  proclama- 
tion for  the  appearance  of  the  defendant,  or  on  any 
subsequent  day  to  which  the  hearing  of  the  case 
may  be  adjourned  prior  to  the  recording  of  an  issue 
for  trial,  and  not  to  subsequent  non-appearance  of 
parties  on  a  day  fixed  for  trial  of  issues,  to  which 
s.  140  relates.  Muhammad  Abdul  Rahman  Khan 
V.   Muhammad   Qutab-ud-din. 

I.  li.  R.  6  AIL  446 


s.  148— 


See  Appeal — N.-W.  P.  Act. 

I.  li.  R.  3  All.  63 

I.  li.  R.  4  All.  237 

I.  li.  R.  13  All.  364 

See   Res   Judicata — Competent   Court 
— Revenue  Courts. 

I.  li.  R.  10  All.  347 

—  s.  149— 


See  ItiGHT  OF  Occupancy — Transfer  of 
Right        .         .     I.  L.  R.  7  All.  691 

ss.   171,  177,  and  s.  93  (i)— Govern- 


ment revenue,  assignee  of — Mehal  not  charged  where 
the  revenue  is  assigned — Act  XIX  of  1873,  s.  167. 
Muafidars  or  assignees  of  Government  revenue  are 
not  in  precisely  the  same  position  as  Government 
itself  would  have  been,  and  possessed  of  identical 
rights  and  powers,  in  respect  of  the  recovery  of 


NORTH-WESTERTT  PROVINCES  RENT 
ACTS  (XVIII   OF   1873   AND    XII  OF 

1881)— con/(/. 

s.  171 — concld. 


arrears  of  revenue  due  to  them.  An  arrear  of  as- 
signed revenue  is  not  a  prior  charge  on  the  property 
in  respect  of  which  it  is  payable,  against  all  the 
world.  The  effect  of  the  provisions"  of  ss.  93  {i), 
171  and  177  of  the  N.-W.  P.  Rent  Act  (XII  of  1881) 
is  to  show  that  what  the  Legislature  contemplated 
was  to  place  the  revenue  assigned  to  a  muafidar 
upon  the  same  footing  as  rent  ;  that  therefore,  in 
order  to  recover  an  arrear  of  revenue,  a  muafidar 
must  bring  a  suit  in  the  Revenue  Court  ;  that, 
upon  obtaining  a  decree  he  may  apply  for  execution 
against  the  immoveable  property  of  the  judgment- 
debtor  ;  that  where  such  property  is  a  mehal,  the 
Collector  may  make  certain  arrangements  for  dis- 
charge of  the  debt ;  and  that,  failing  such  arrange- 
ments, such  immoveable  property  may  be  sold, 
subject  to  any  incumbrances  there  may  be  upon  it. 
BiTHAL  Dass  v.  Haephul  .     I.  Li.  R.  6  All.  503 

s.  177— 

See    Pre-emption — Right    op   Pre-emp- 
tion .         .         ,     I.  li.  R.  1  All.  277 
I.  li.  R.  13  AIL  224 

ss.  177, 178, 188— 

See    Co-sharers — General     Rights    in 
Joint  Property. 

I.  li.  E.  14  All.  273 

s.   181    and   s.    179 — Objection   dis- 


missed for  want  of  prosecution — Suit  to  set  aside  sale 
— Limitation.  The  limitation  provided  by  s.  181, 
cl.  (b),  of  Act  XII  of  1881  is  none  the  less  operative 
because  the  order  under  s.  179  of  the  Act  in  conse- 
quence of  which  a  suit  has  been  brought  in  a  CivU 
Court  may  be  an  order  made  not  on  the  merits,  but 
in  default  of  prosecution  of  his  objection  by  the  ob- 
jector. Sardhari  Lai  v.  Ambika  Persahd,  I.  L.  B.  15 
Calc.  521  :  L.  R.  15  I.  A.  132  ;  Khub  Lai  v.  Ram 
Lochun  Koer,  I.  L.R.17  Calc.  260  ;  Kaminee  Debia 
V.  Issur  Chunder  Roy  Chowdhry,  22  W.  R.  39  .-  and 
Sadut  AU  V.  Ram  Dhone  Misser,  12  C.  L.  R.  43,  re- 
ferred to.  Kallu  Mai  v.  Brown,  I.  L.  R.  3  All.  504, 
discussed.     .     Luchmi  Narain  v.  Martindell 

I.  li.  li.  19  All.  253 

s.  183— 


See  Appeal— N.-W.   P.   Acts— N.-W.   P. 
Rent  Act.         .     I.  L,  R.  4  AIL  237 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  1 882,  s.  622. 

I.  li.  R.  12  All.  198 

s.  185— 

See  Review — Ground  for  Review. 

I.  li.  R.  19  All.  522 
—  s.  189— 

See  Appeal— N.-W.   P.   Acts— N.-W.   P. 
Reni  Act. 
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]SrOETH-WE STERN  PROVINCES  RENT 
ACTS  (XVIII  OF  1873  AND  XII  OF 
1881)— contd. 


—  s.  190— 

See  Appeal— 


-Orders. 

I.  L.  R.  16  All.  375 


P.   Acts— N.-W.  P. 
I.  L.  R.  5  All.  309 


—  s.  191— 

See  Appeal— N.-W. 
Rent  Act  . 

s.  199— 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  1882,  s.  622. 
I.  L.  R.  12  All.  198 

s.    203 — Suit    for   profiAs — Limitation 


Act  (XV  of  1S77),  s.  5 — General  Glauses  Act  (I 
of  1887),  s.  7.  Held,  that  a  suit  for  profits  under 
s.  93  [h)  of  Act  XII  of  1881,  the  period  of  limitation 
for  the  filing  of  which  expired  in  respect  of  a  portion 
of  the  claim  on  a  day  when  the  court  was  closed 
could  not  be  brought  on  the  day  when  the  Court 
Te-opened,  but,  so  far  as  that  portion  was  concerned, 
was  barred  by  limitation.  Muhammad  Husen  v. 
MuzAFPER  HusEN       .         .     I.  L.  R.  21  All.  22 

-  s.  206— 

See  Appellate  Court — Objections 
taken  for  First  Time  on  Appeal — 
Special  Cases — Jurisdiction. 

7  N.  W.  49 
I.  L.  R.  12  All.  419 

ss.  206,  207,  208— 

See  Subordinate  Judge,    jurisdiction 

OF      .         .1.  li.  R.  6  All.  36 ;  295 

I.  L.  R.  16  All.  363 

s.  207— 

See  Appellate  Court — Evidence  and 
Additional  Evidence  on  Appeal. 

I.  L.  R.  6  All.  440 
s.  208— 

See  Remand — Ground  for  Remand. 

I.  L.  R.  5  All.  438 

I.  L.  R.  6  All.  378  ;  440 

I.  L.  R.  10  All.  31 

. . Remand — ^uit  not  tried 


on  the  merits  in  the  Court  of  first  instance — Juris- 
diction of  Givil  or  Revenue  Court.  Held,  that 
the  application  by  an  Appellate  Court  of  the  provi- 
sions of  s.  208  of  Act  XII  of  1881  is  not  precluded 
by  the  fact  that  the  Court  of  first  instance  has  dis- 
missed the  suit  on  a  preliminary  point  without 
any  trial  of  it  on  its  merits.  Bholai  Khan  v.  Abu 
Jafar       ....     I.  L  R.  21  All.  267 

s.  209— 

See  Onus  of  Poorf — Profits,  Suit  for. 
I.  li.  R.  12  All.  301 

Land    in     mehal 


1. 


held  hy  the  lamhardar  as  "  khud-kasht  "  at  a  nominal 
rental— Liability  of  lamhardar  to  co-sharer  for  profits. 
'The  land  in  a  certain  mehal  was  recorded  as  held  by 


NORTH-WESTERN  PROVINCES  RENT 
ACTS  (XVIII  OF  1873  AND  XII  OP 
1881)— concZd. 

s,  209— concZtZ. 


M,  the  lamhardar  as  "  khud-kasht  "  at  a  certain 
nominal  rental.  For  two  years  in  succession  M  sub- 
let such  land  in  part  or  in  whole  for  a  less  amount 
than  such  nominal  rental ;  the  third  year  such  land 
lay  fallow.  Certain  persons  sued  as  co-sharers  in  the 
mehal  to  recover  from  M  their  share  of  the  profits 
on  account  of  such  years.  M  set  up  as  a  defence  to 
the  suit  that  there  were  no  profits — on  the  contrary, 
a  small  loss.  The  lower  Courts  held  M  answerable 
for  the  rental  recorded.  Held,  that  it  was  doubtful 
whether  the  provisions  of  s.  209  of  Act  XVIII  of 
1873  were  applicable  in  the  present  case,  and  that, 
even  if  such  provisions  were  applicable,  the  lower 
Courts  having  neither  found  that  more  was  realized 
from  the  land  than  had  been  accounted  for  by  M, 
nor  that  the  failure  to  realize  more  was  owing  to 
gross  negligence  or  misconduct  on  his  part,  the 
decree  of  the  lower  Courts  could  not  be  sustained. 
Mangal   Khan   v.   Mumtaz  Ali 

I.  L.  R.  2  All.  239 

Suit   hy  co-sharer 


far  profits — Burden  of  proof.  When  a  co-sharer 
claims  a  dividend  on  the  full  rental  of  the  mehal, 
and  the  lamhardar  pleads  in  reply  that  the  actual 
collection  fell  short  of  that  rental,  the  burden  of 
proof  lies  on  the  co-sharer  to  show  that  the  deficient 
collection  was  attributable  to  the  conduct  of  the 
lamhardar,  in  the  sense  of  s.  209  of  the  N.-W.  Pro- 
vinces Rent  Act  (XII  of  1881),  before  he  can  succeed 
in  getting  a  decree  for  a  sum  in  excess  of  the  actual 
collections.     Dhanak  Singh  v.  Chain  Sukh 

I.  L.  R.  8  All.  61 

NORTH-WESTERN  PROVINCES  RENT 
ACT  (XII  OF  1881). 

s.  1— 

See    Jurisdiction — Suits     for    Land — 
Rent      .         .     I.  L.  R.  23  All.  282 

Ch.  II  (ss.  4  to  55A)  and    s.  93— 


Landholder  and  tenant — Suit  for  rent — Flea  of 
custom  allowing  deductions  on  account  of  land  ren- 
dered unculturahle  hy  action  of  river — Such  deduction 
not  an  ' '  abatement  of  rent  ' '  within  the  meaning 
of  the  Act.  An  abatement  of  rent,  in  the  sense 
of  Ch.  II  of  the  North- Western  Provinces  Rent 
Act  (XII  of  1881),  implies  the  reduction  of  the 
rent  payable  for  the  holding,  if  not  permanently, 
at  all  events  for  an  indeterminate  period,  the 
rent  as  abated  being  substituted  for  the  original 
rent,  and  continuing  to  be  the  rent  of  the  hold- 
ing until  altered  by  agreement  or  by  further 
order,  A  tenant  cannot  apply  under  Ch.  II  on  any 
ground  for  a  reduction  or  revision  of  rent  for  a 
particular  year  only,  and  having  no  effect  beyond 
that  year  on  the  rent  payable  for  the  holding. 
In  a  suit  for  arrears  of  rent  under  s.  93  (a)  of  the 
North-Western  Provinces  Rent  Act,  1881,  the 
defendant  yjroved  a  local  custom,  whereby  a  tenant 
was    entitled  to  a  proportionate  deduction   from 
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NORTH-WESTERN  PROVINCES  RENT 
ACT  (XII  OF  1881)— contd. 

8.  1 — concld. 


NORTH  WESTERN  PROVINCES  RENT 
ACT  (XII  OF  1881)— contd. 


s.  31- 


the  rent  for  any  year  for  such  lands  as  were  in 
that  year,  owing  to  fluvial  action,  unculturable 
by  being  submerged  by  water  or  covered  by  sand,  j 
No  application  for  abatement  of  rent  had  been  made 
under  Ch.  II  of  the  Act.  Held,  that,  inasmuch  | 
as  the  defendant  did  not  by  his  plea  seek  for  an 
abatement  of  rent  in  the  sense  of  Ch.  II,  namely, 
a  reduction  permanently  or  for  an  indeterminate  \ 
period  of  the  rent  payable  for  his  holding,  but  only  i 
a  remission  or  deduction  from  such  rent  for  a  parti-  i 
cular  year  and  in  respect  of  such  portions  of  the  I 
holding  as  were  unculturable  in  that  year,  and  inas- 
much as  no  such  remission  could  have  been  obtained 
in  proceedings  under  Ch.  II,  the  custom  did  not 
override  any  of  the  provisions  of  the  Act,  and  must 
be  given  etiec  t  to  by  the  Court  trying  the  suit. 
Radha  Prasad  Singh  v.  Baldeo  Misr,  All.  Weekly 
Notes  {1893)  29,  distinguished.  Bexi  Prasad 
KrAEi  i;.  DuKKHi  Rai  (1901)  I.  L.  R.  23  AIL  270 

8.  9 — Occupancy  tenant — Transfer 
mortgage    of     occupancy    holding. 


—  Usufructuary 

Held,  that  the  second  paragraph  of  s.  9  of  the  N.-W. 
P.  Rent  Act,  1881,  is  no  bar  to  the  creation  of  a 
usufructuary  mortgage  of  an  occupancy  holding  by 
the  tenant  having  a  right  of  occupancy.  Khiali  Ram 
v.  Nathu  Lai,  I.  L.  R.  15  All.  219,  followed.  Ganga 
Din  V.  Dhurandhar  Singh,  I.  L.  R.  5  All.  495,  and 
Abadi  Husain  v.  Jurawan  Lai,  I.  L.  R.  7  All. 
866,  referred  to.     Beij  Mohax  Das  v.  Algc    (1904) 

I.  L.  R.  26  AIL  78 

Agra  Tenancy 


Act  ill  of  1901),  ss.  22,  32  (2)— Occupancy 
Jidding — Succession — Suit  for  declaration  of  right 
to  a  share  in  an  occupancy  holding — Civil  and 
Revenue  Courts — Jurisdiction.  Held,  that  a  suit 
in  a  Civil  Court  for  a  declaration  of  the  plaintiff's 
right  to  a  share  in  an  occupancy  holding  is  not 
precluded  by  s.  32  (2)  of  the  Agra  Tenancy  Act. 
Held,  also,  that  there  was  nothing  in  the  Rent 
Act  of  1881  to  prevent  a  woman  becoming  an 
occupancy  tenant,  and  if  she  did  so,  on  her  death 
the  tenancy  would  pass  to  her  heirs  and  not  the 
heirs  of  her  husband.  Aytjb  Ali  Khax  v.  Mashtiq 
Ali  KHAiT  (1908)         .  I.  li,  R.  31  AIL  51 

8.10— 


See  Jurisdiction  of  (Jivil  Court — Rent 
AND  Revestje  Suits — N.-W.  Pro- 
vinces    .         .      I.  li.  R.  23  AU.  481 

8.    23 — Suspension  of    revenue,    and 

consequent  suspcTision  of  rent — Lessee  entitled  to 
the  benefit  of  suspension  of  rent.  Held,  that, 
when  the  Local  Government,  under  s.  23  of  the 
North-Westem  Provinces  Rent  Act,  suspends 
payment  of  revenue,  and  when  suspension  of  rent 
has  ii)  consequence  been  ordered,  a  lessee  is  en- 
titled to  the  benefit  of  the  latter  suspension. 
Madan  Mohan  Lal  v.  Dildar  Husain  (1902) 

I.  li.  R.  24  All.  465 


See  Landlord  and  Tenant — Abandon- 
ment, Relinquishment  or  Surren- 
der OF  Tenancy    I.  L.  R.  25  AIL  77 

See  Mortgage — Possession  under  Mort- 
G.\GE      .         .      I.  li.  R.  24  AIL  538 

s,    35 — Decree  for  rent — Execution 


decree — Application  to  eject  tenant — Limitalion — 
Limitation  Act  (XV  of  1877).  Sch.  II,  Art.  179— 
Agra  Tenancy  Act  {II  of  1901),  s.  175  et  seq. — 
Appeal.  A  landholder  obtained  under  Act  XII 
of  1881,  s.  35,  a  decree  for  arrears  of  rent  against 
certain  tenants.  The  decree-holder  did  not  attempt 
to  execute  this  decree  against  the  tenants,  until 
more  than  three  years  had  elapsed  from  the  date 
thereof ;  but  meanwhile  she  did  apply  for  and 
obtained  the  ejectment  of  the  tenants.  Held,  that 
execution  of  the  decree  was  barred  and  that  the 
decree-holder's  application  for  ejectment  could  not 
operate  to  save  limitation.  Sed  qucRre,  whether  any 
appeil  lay  from  the  order  of  the  first  Court  (Assist- 
ant Collector)  disallowinc  execution.  Kharag  Singh 
V.  Pola  Ram,  I.  L.  'R.  27  All.  31,  doubted. 
Maharani  of  Ditmeaon  v.  Buddha  Kurmi  (1905) 
I.  li.  R.  28  AIL  131 

ss.  42,  95  and   20^LaTuiholder  and 

tenant — Ejectment — Appraisement  of  tenant's  crop — 
Assignment  of  right  to  receive  price  of  crops — Mode 
in  uhich  such  price  can  be  realized — Jurisdiction — 
Civil  and  Revenue  Courts — Actionable  claim — Act 
IV  of  1882,  s.  135.  A  zamindar  ejected  a  tenant 
and  having  done  so,  caused  the  value  of  the  tenant's 
crops  standing  on  the  land  to  be  assessed  in  the 
manner  j)rovided  for  by  s.  42  of  the  North -AVest em 
Provinces  Rent  Act.  The  tenant  assigned  his  right 
to  get  the  assessed  value  of  the  crops  from  the 
zamindar  to  a  third  person.  Held,  on  suit  by  the 
assignee  to  recover  the  amount  of  the  assessment, 
(i)  that  the  assignee's  proper  remedy  was  by  suit 
in  a  Court  of  Revenue,  and  not  by  application  to 
execute  the  order  awarding  compensation  ;  (ii)  that 
the  suit  was  not  a  suit  of  the  nature  cognizable 
by  a  Court  of  Small  Causes;  and  ( ii)  that  the 
assignment  to  the  plaintiff  after  the  award  had 
been  made  was  not  an  assignment  of  an  actionable 
claim  within  the  meaning  of  s.  135  of  Act  No.  IV  of 
1882  (Transfer  of  Property).  Mathura  Das  v. 
MuRLiDHAR  (1902)    .         .     I.  Ii.  R.  24  AIL  517 

s.    43 — Landholder    and   tenant — Suit 

to  recover  rent  in  kind — Duty  of  officer  appointed 
to  divide  produce  or  appraise  standing  crops — Res 
judicata.  \Miere,  under  s.  43  of  the  North-Westem 
Provinces  Rent  Act,  1881,  an  officer  is  appointed 
to  divide  produce,  or  estimate  or  appraise  a 
standing  crop  as  between  a  landholder  and  his 
alleged  tenant,  such  officer  is  not  empowered  to 
come  to  any  decision  as  to  the  liability  of  the 
tenant  to  pay  rent,  if  such  liability  is  denied.  If, 
therefore,  an  officer  appointed  for  the  purposes  of 
s.  43  should  take  upon  himself  to  determine  any 
question  as  to  the  liability  of  the  tenant  to  pay   rent 
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NOBTH-WESTEEN  PROVINCES  BENT 
ACT  (XII  OP  1881)— conic?. 

s.  43 — concld. 

his  decision  will  not  in  any  subsequent  suit  between 
the  parties  be  res  judicata.  Harnarain  Singh  v. 
BamNihoraLal,  All  Weekly  Notes(1903)  40,  fol- 
lowed JAFAR  Khan  v.  Ghulam  Muhammad  (1903) 
I.  L.  B.  25  All.  282 

. s.  56 — Landholder  and  ienard — Dis- 
traint— Hypothecation  for  rent  or  -produce  o/  land. 
Held,  on  a  construction  of  s.  56  of  Act  XII  of  1881, 
that,  when  the  rent  of  a  tenant  is  in  arrears,  the 
landlord  is  entitled  to  distrain  any  crop  growing 
on  the  tenant's  holding,  no  matter  by  whom  that 
crop  was  sown.  Geetum  Singh  v.  BuUeo  Kahar, 
4  N.-W.  P.  76,  and  Fatima  Begam  v.  Hansi, 
I  L  R  9  All.  244,  referred  to.  Megh  Singh  v. 
fiKA  Ram  (1901)        .         .    I.  L.  B.  24  Ail.  127 

s.  93— 


See  ante,  Ch.  II  and  s.  93. 
See    Interest — Miscellaneous  Cases — 
Arrears  of  Revenue. 

I.  L.  B.  23  All.  5 

See    Jurisdiction — Suits     for    Land — 
Rent       .         .     I.  K  B.  23  All.  282 

See  Jurisdiction  of  Civil  Court — Rent 

AND  Revenue  Suits— N.-W.  Provinces. 

I.  L.  B.  23  All.  360  ;  481;  486 

I.  li.  B.  24  All.  153 

1. CI.    (a)— Suit   for 

r^yit — Limitation — Limitation  Act  (XV  of  1877), 
s.  5.  S.  5  of  the  Indian  Limitation  Act,  1877, 
applies  to  a  suit  under  s.  93  (a)  of  the  North- 
western Provinces  Rent  Act,  1881.  Muhammad 
Husen  v.  Muzaffar  Husen,  1.  L.  E.  21  All.  22, 
dissented  from.  Beni  Prasad  Kuari  v.  Dharaka 
Rai(1901)         .         .         .     I.  L.  B.  23  All.  277 

2.  . CI.   ii) — Jurisdic- 

fiofi Suit  by  muafidar  to  recover  from  a  lambardar 

assigned  revenue  collected  on  his  behalf.  Held,  that 
the  provisions  of  s.  93,  cl.  (i),  of  Act  XII  of  1881  are 
wide  enough  to  include  a  suit  by  a  muaiidar  to  re- 
cover from  another  muafidar,  who  was  appointed  as 
lambardar  to  collect  the  assigned  revenue  payable 
by  the  zamindars  to  the  muafidars,  the  plaintiti's 
share  of  such  assigned  revenue.  Abdul  Karim  v. 
FazalAzim,  All.  Weekly  Note?  (1893)  102,  dissented 
from     Sheodarshan  Das  v.  Ahsan  Ali  (1904) 

I.  Ii.  B.  26  AU.  570 


s.  95— 


See  ante,  ss.  42,  95  and  206. 

See  Jurisdiction  of  Civil  Court — Rent 
AND    Revenue     Suits — N.-W.     Pro- 
vinces    .    I.  L.  B.  23  All.  360 ;  481 
I.  L.  B.  24  All.  153 
s.  104— 

See    Jurisdiction — Suits    for     Land — 
Rent      .         .     I.  L.  B.  23  All.  262 


NORTH- WE STEBN  PBOVINCES  BENT- 
ACT  (XII  OP  1881)— <;o7JcW. 

s.  148— 

See  Limitation  Act,  1877,  s.  14. 

I.  Ii.  B.  23  All.  434 

See  Parties — Parties  to  Suits — Rent,„ 
Suits  for,  and  Intervenors  in  such 
Suits         .         .     I.  L.  B.  25  All.  83 

ss.  178  to  181,  192,  IQQ— Execution 


of  decree — Order  of  Collector  under  s.  181  passed  cm 
appeal — Civil  suit — Jurisdiction.  Held,  that  no 
civil  suit  would  lie  at  the  instance  of  a  person 
aggrieved  by  an  order  passed  by  the  Collector  of 
a  district  under  s.  179  or  s.  180  of  Act  XII  of 
1881,  when  such  order  was  passed  by  the  Collector 
acting  as  an  appellate  Court.  Raleshar  Prasad  v. 
Sita  Ram,  All.  Weekly  Notes  (1899)  185,  referred  to. 
Balchand  v.  Tulsha  Kunwar  (1901) 

I.  Ii.  B.  26  All.  23 


s.  189— 


See    Appeal— N.-W.  P.  Acts— N.-W. 
Rent  Act  (XII  of  1881),  s.  189. 

—  s.  206— 


P. 


See  ante,  ss.  42,  95  and  206. 

NOBTH-WESTEBN  PBOVINCES  RENT 
AMENDMENT  ACT  (XIV  OP  1886). 

s.  5— 


See  Appe.\l— N.-W.  P.  Acts— N.-W.    P. 

Rent  Act         .     I.  L.  R.  13  All.  193 

I.  Ii.  R.  14  AIL  5(> 

NORTH-WESTERN  PROVINCES  TEN- 
ANCY ACT  (II  OP  1901). 

See  Agra  Tenancy  Act,  1901. 


NORTH-WESTERN    PROVINCES  AND 
OUDH  ACT  (XX  OP  1890). 

s.  42. 

See  High  Court,      Jurisdiction      of — 
N.-W.  P.— Civil    I.  L.  R.  18  All.  375 


NORTH-WESTERN  PROVINCES  AND 
OUDH  KANUNGOS  AND  PATWARIS 
ACT  (IX  OP  1889). 

— .  Act  III  of  1878  (Local 

Rates  Act) — Cess — A-tsigrbee  of  GovemmeiU  revenue 
— Assignee  not  entitled  to  cesses.  Held,  that  an 
assignee  of  the  Government  revenue  assessed  on 
a  certain  patti  was  not  entitled  to  receive  patwari 
rates  and  local  cesses  from  the  zamindar  :  such  rates 
and  cesses  have  to  be  paid  by  the  zamindar  to  the 
Government.  Kesho  Das  v.  Narain  Singh  (1901). 
I.  Ii.  B.  32  AU.  505. 
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NORTH-WESTERN  PROVINCES  AND 
OUDH  LODGING  HOUSE  ACT  (I  OF 
1892). 

. 8.  5,  subs.  2 — Lodging  house — House 

of  "  pragwal "  used  for  accommodation  of  pilgrims 
— Liability  to  take  out  license.  Held,  that  a  "  prag- 
wal "  who  according  to  custom  affords  accommo- 
dation to  his  clients  when  they  come  to  Allahabad 
for  religious  purposes,  is  bound,  under  the  N.-W.  P. 
and  Oudh  Lodging-house  Act,  1892,  to  take  out  a 
license  in  respect  of  such  houses  as  he  may  use  for  the 
accommodation  of  his  clients.  Queen-Empbess  v. 
Behaki  Lal  .  I.  L.  R.  20  All.  534 

NORTH-WESTERN  PROVINCES  AND 
OUDH  MUNICIPALITIES  ACT  (XV 
OF  1873). 

ss.  27,  32,  38. 

See    KioHT    of    Suit — Obstbtjctiok    to 
Public  Highway.    I.  L.  R.  1  All.  557 

. ss.  28,  43— 

See      Appellate       Coubt — Objections 

TAKEN     FOE    first    TIME    ON    ApPEAL — 

Special  Cases — Notice  of  Suit. 

I.  L.  R.  1  AIL  269 

__ Suit  against  Local   Gov- 

€mm,€nt — Notice  of  suit.  Where  in  a  suit  against  a 
Municipal  Committee,  the  Magistrate  of  the  District 
was  impleaded  as  representing  the  Local  Govern- 
ment, the  Court  refused  to  allow  the  plea  that  the 
Local  Government  had  not  been  made  a  party  to 
the  suit  in  accordance  with  the  provisions  of  s.  28 
of  Act  XV  of  1873.  The  notice  previous  to  suing 
a  Municipal  Committee  for  a  thing  done  by  them 
under  that  Act  required  by  s.  43  of  the  Act  is  only 
necessary  where  compensation  is  claimed  for  the 
thing  done.  Municipal  Committee  of  Mobada- 
BAD  V.  Chatri  Singh        .  I.  L.  R.  1  All  269 

ss.    29,    A2—N.-W.   P.    and    Oudh 

Municipalities  Act  (XV  of  1873),  s.  15 — Municipal 
Board — Powers  of  taxation — Procedure — Consider- 
ation of  objections  to  proposed  tax — Final  imposi- 
tion of  tax — Special  meeting.  The  N.-W.  P.  and 
Oudh  Municipalities  Act,  1883,  not  conferring  the 
powers  given  by  Act  XV  of  1873  to  "cancel  or  vary  " 
a  tax  imi>osed,  the  procedure  to  be  aidopted  for  the 
enhancement  of  an  existing  tax  must  be  the  same  as 
that  prescribed  for  the  imposition  of  a  new  tax.  In 
imposing  a  new  tax  the  procedure  laid  down  in  s.  42 
of  Act  XV  of  18S3  must  be  strictly  followed.  Where 
therefore  neither  the  special  meeting  of  the  Board  at 
which  an  assessee's  objections  to  a  proposed  tax 
were  considered,  nor  the  special  meeting  at  which  the 
tax  was  finally  imposed,  were  properly  constituted 
within  the  meaning  of  s.  29  of  Act  'XV  of  1883  : 
Held,  that  the  imposition  of  the  tax  was  invalid. 
Municipality  of  the  City  of  Poena  v.  Mohan  Lal, 
I.  L.  R.  9  Bom.  51,  approved.  Stbachey  v.  Muni- 
cipal Board  of  Cawnpobe.     I.  L.  R.  21  AH.  343 


NORTH-WESTERN  PROVINCES  AND 
OUDH  MUNICIPALITIES  ACT  (XV 
OF  1813)— contd. 

8.43— 

See  Limitation  Act,  1877,  s.  22. 

L  L.  R.  2  AIL  296 


1. Suit  against  Com' 

mittee  for  declaration  of  right — Right  of  suit. 
Semhle  .  S.  43  of  Act  XV  of  1873  contemplates  suits 
in  which  relief  of  a  pecuniary  character  is  claimed 
for  some  act  done  under  that  Act  by  a  Committee 
or  any  of  their  officers,  or  any  other  person  acting 
under  their  direction,  and  for  which  damages  can  be 
recovered  from  them  personally,  and  not  a  suit 
against  a  C!ommittee  for  a  declaration  of  the  plaint- 
iff's right  to  reconstruct  a  building  which  has  been 
demolished  by  the  order  of  such  Committee  and  for 
compensation  for  such  demolishment.  Manni 
Kasaundhan  v.  C!eooke     .      I.  L.  R.  2  All.  296 

Suit  against  Muni- 


s.  38— 


See  Public  Road 
VOL.   IV 


I.  L.  R.  7  ALL  362 


cipal  Committee — Claim  for  a  declaration  of  right — 
Limitation  Act  (XV  of  1877),  Art.  120— Cause  of 
action.  The  lessee  of  certain  land  belonging  to  the 
plaintiffs,  situate  within  the  limits  of  a  Municipality, 
applied  to  the  Municipal  Committee  for  permission 
to  establish  a  market  on  such  land,  and  such  permis- 
sion was  refused  by  the  C!ommittee  on  the  26th 
November,  1878.  Meanwhile,  the  plaintiffs,  on  be- 
half of  the  lessee  and  on  their  own  behalf  as  proprie- 
tors of  such  land,  applied  to  the  Committee  for  such 
permission,  sending  such  application  by  post.  No 
orders  were  passed  by  the  Committee  on  such  ap- 
plicat  on  because  it  had  come  by  post.  On  the  18th 
April,  1879,  the  plaintiffs  sued  the  Committee  for  a 
declaration  of  their  right  to  establish  a  market  on 
such  land,  and  for  a  perpetual  injunction  restraining 
the  Collector  as  President  of  the  Committee  from 
interfering  with  their  so  doing.  The  cause  of  action 
alleged  was  the  refusal  of  the  Committee  of  the 
26th  November  1878.  Held  by  Stuart,  C.J.,  on 
the  question  whether  such  suit  was  barred  by  the 
provisions  of  s.  43  of  Act  XV  of  1873,  not  having 
been  brought  within  three  months  next  after  the 
date  of  the  alleged  cause  of  action,  that  it  was  not 
so  barred,  inasmuch  as  the  provisions  of  that  section 
were  only  applicable  to  suits  brought  against  a 
Committee  for  something  done  under  that  Act  in 
which  compensation  was  claimed,  and  not  to  those 
in  which  compensation  was  not  claimed  ;  and  that 
therefore  the  present  suit  was  not  governed  by  the 
provisions  of  that  section,  but  by  Art.  120,  Sch.  II  of 
Act  XV  of  1877.  Also,  that  the  rejection  of  the 
lessee's  application  gave  the  plaintiffs  a  cause  of 
act  on,  as  there  was  privity  between  them  and  the 
lessee  ;  and  that,  as  there  was  nothing  in  the  Muni- 
cipal rules  prohibiting  the  presentation  of  an  appli-" 
cation  by  post,  the  application  of  the  plaintiffs 
should  not  have  been  rejected.  Held  by  Duthoit, 
J.,  that  the  suit  of  the  plaintiffs  was  governed  by 
the  provisions  of  s.  43  of  Act  XV  of  1873,  and  was 
therefore  beyond  time.  Municipal  Committee  of 
Moradabad  v.  Chatri  Singh,  I.  L.  B.  1  All.  269  ; 
Manni  Kasaundhan  v.  Crooke,  L  L.  R.  2  AU.  296  ; 
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— ■ s.  43 — concM. 


and  Chunder  Sikhur  Bundopadhya  v.  Obhoy  Churn 
■  Bagchi,  I.  L.  E.  6  Calc.  8,  referred  to.     Brij  Mohan 
Singh  v.  Collector  of  Allahabad 

I.  L.  R.  4  All.  102 

Held,  by  the  Full  Bench  (reversing  the  decision  of 
Dtjthoit,  J.,  and  affirming  that  of  Stxtart,  C.J.) 
that  such  suit  was  not  barred  by  limitation  under  the 
provisions  of  s.  43  of  Act  XV  of  1873,  because  it 
had  not  been  brought  within  three  months  after  the 
date  of  the  alleged  cause  of  action,  inasmuch  as  the 
provisions  of  the  section  were  only  applicable  to  suits 
brought  against  a  Committee  for  somethiag  done 
imder  the  Act  in  which  compensation  was  claimed, 
and  not  to  those  in  which  compensation  was  not 
claimed.  Held,  also,  by  the  Full  Bench  (confirming 
the  decision  of  Sttjart,  C.J.),  that  the  refusal  of  the 
Municipal  Committee  to  allow  the  plaintiffs'  lessee 
to  establish  the  market  gave  them  a  cause  of  action. 
BiRj  MoHON  Singh  v.  Collector  of  Allahabad 

I.  li,  R.  4  All.  339 


NORTH-WESTERN  PROVINCES 
OUDH  MUNICIPALITIES  ACT 
OF  1883). 

s.  46— 


AND 
(XV 


See  Magistrate,  jurisdiction  of — 
Special  Acts — North-Western  Pro- 
vinces AND  OuDH  Municipalities  Act, 
1883         .  I.  L.  R.  22  All.  Ill 

s.    55 — Municipal  Board — Power 


1.  

of  Municipal  Boards  to  frame  hye-laws — N.-W.  P. 
and  Oudh  MunicipalHies  Act  (XV  of  1873),  s.  22 
—Nuisance.  CI.  (c)  of  s.  55  of  Act  XV  of  1883 
was  not  intended  to  empower  a  Municipal  Board  to 
make  rules  which  would  enable  it  to  confiscate  pri- 
vate rights  without  making  any  compensation,  or  to 
treat  as  nuisances  acts  which  are  not  in  law  or  with 
regard  to  public  health  or  convenience  capable  of 
being  considered  nuisances.  The  clause  was  meant 
to  give  to  Municipal  Boards  power  to  make  rules  for 
prohibiting  the  establishment  of  markets,  that  is,  to 
prevent  new  markets  being  established,  and  to 
give  them  power  to  control  the  maintenance  of  exist- 
ing markets  or  of  markets  which  might  be  estab- 
lished with  their  sanction.  By  ' '  maintenance  ' '  is 
meant  the  keeping  up  of  a  market  in  such  a  manner 
as  would  make  it  a  fit  place  for  the  carrying  on  of  a 
market  having  regard  to  public  health  and  public 
convenience.  Ganga  Narain  v.  Municipal  Board 
of  Cawnpore  .  .  I.  L.  R.  19  All.  3l3 
2. Municipal  bye- 
law,  presumption  as  to  validity  of.  Where  a  person 
was  tried  for  and  convicted  of  a  breach  of  certain 
bye -laws  purporting  to  have  been  duly  passed  by 
a  Municipal  Board  :  Held,  that  the  presumption 
was  that  such  bye-laws  had  been  passed  with  due 
regard  to  the  necessary  procedure  and  were  not 
illegal,  and  that  it  lay  upon  the  accused  to  object 
to  their  validitj^  and  was  no  part  of  the  duty  of  a 


NORTH-WESTERN  PROVINCES  AND 
OUDH  MUNICIPALITIES  ACT  (XV 
OF  1883)— conid. 

s.  55 — concld. 

Court  exercising  appellate  or  revisional  jurisdiction 
to  enter  of  its  own  motion  into  the  question  whether 
such  rules  had  been  properly  framed  in  accordance 
with  the  provisions  of  the  law  on  that  subject. 
Municipality  of  Sholapur  v.  Sholapur  Spinning' 
and  Weaving  Co.,  I.  L.  B.  20  Bom.  732,  referred  to. 
Queen-Empress  v.  Ram  Chandar 

I.  L.  R.  19  All.  493 

s.  69 — Complaint  of  offence  against 


Municipal  bye-law — Power  of  Municipal  Board 
to  give  a  general  authority  to  institute  complaints 
on  its  behalf.  Held,  that  s.  69  of  the  N.-W.  P. 
and  Oudh  Municipalities  Act,  1883,  confers  upon 
Municipal  Boards  in  the  N.-W.  P.  and  Oudh  the 
power  to  delegate  generally  their  authority  to 
make  complaints  in  respect  of  municipal  offences,, 
and  this  general  delegation  includes  not  merely 
the  giving  of  authority  to  do  the  formal  act  of 
presenting  a  complaint  to  a  Court,  but  the  exercise 
of  discretion  as  to  whether  in  any  given  case  a 
complaint  shall  or  shall  not  be  made.  Powell  v. 
Municipal  Board  of  Mussoorie 

I.  L.  R.  22  All.  123 

2.  '   and    s.    71 — Municipal    rules 

— Infringement  of  rules — Prosecutions — N.-W.  P^ 
Government  Notification  No.  865,  dated  the  3rd 
November,  1869 — Rule  VI,  legality  of.  Municipal 
Boards  and  Magistrates  should  see  that,  before  pro- 
secutions are  instituted  under  the  municipal  rules 
care  is  taken  that  the  requirements  of  s.  69  of  Act  XV 
of  1883  (N.-W.  P.  and  Oudh  Municipalities  Act)  are 
satisfied.  A  District  Magistrate,  who  was  also 
Chairman  of  a  Municipal  Board,  having  information 
that  a  certain  person  had  evaded  the  payment  of 
octroi  duty,  directed  his  prosecution  for  breach  of 
municipal  rules.  The  Magistrate,  in  thus  causing 
proceedings  to  be  taken,  acted  wholly  of  his  OAvn 
motion  and  authority.  The  accused  was  tried 
and  convicted  under  Rule  6,  Government,  N.-W. 
P.,  Notification  No.  865,  dated  the  3rd  November 
1869,  read  with  s.  45  of  Act  XV  of  1873  (N.-W.  P. 
and  Oudh  Municipalities  Act).  This  rule  provided 
that  any  person  evading  or  abetting  the  evasion 
of  the  octroi  duties  specified  in  a  schedule  should 
be  deemed  to  have  committed  an  infringement  of  a 
bye-law.  It  purported  to  have  been  made  under 
s.  12  of  Act  VI  of  1868  (Municipal  Improvements 
Act,  N.-W.  P.),  which  authorized  the  making  of 
' '  rules  as  to  the  persons  by  whom,  and  the  manner 
in  which,  any  assessment  of  taxes  under  this 
Act  shall  be  confirmed,  and  for  the  collection  of 
such  taxes."  Held,  that,  assuming  the  rule  to  have 
been  legally  made  under  s.  12  of  Act  VI  of  1868, 
which  was  not  clear,  and  that  it  was  saved  by  s.  2  of 
Act  XV  of  1873,  it  would,  as  declared  in  s.  71  of  Act 
XV  of  1883  (N.-W.  P.  and  Oudh  Municipalities 
Act),  continue  in  force  until  repealed  by  new  rules 
made  under  such  last-mentioned  Act,  and  be  deemed 
to  have  been  made  under  that  Act,  and  its  operation 
was  therefore  subject  to  the  provisions  of  that  Act,. 


(     8781    ) 


DIGEST  OF  CASES. 


(     8782    ; 
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OUDH  MTJNICIPAUITIES  ACT  (XV 
OF  1883) — concid. 

ss.  69  and  Tl—concJd. 


and  among  them  to  s.  69,  which  made  it  a  condition 
precedent  to  the  institution  of  a  prosecution  against 
^e  petitioner,  that  there  should  be  a  complaint  of 
the  Municipal  Board  or  of  some  person  authorized  by 
the  Board  in  that  behalf.  Held,  that  the  position  of 
the  Magistrate  of  the  district  in  connection  with 
8.  69  was  neither  better  nor  worse  than  that  of  any 
other  member  of  the  Board,  and  unless  he  had  been 
duly  authorized  by  the  Board  as  a  Board,  he  had  no 
more  locus  standi  to  caxise  a  prosecution  to  be  insti- 
tuted personally  than  any  other  individual  member  ; 
and  the  words  of  s.  69  being  mandatory,  and  the 
petitioner  having  from  the  outset  urged  this  objec- 
tion to  the  legality  of  the  proceedings,  he  was 
entitled  to  the  benefit  of  it  now,  and  the  conviction 
was  illegal  and  must  be  set  aside.  Queen -Empress 
f.  Yusrr  Ksas       .         .         I.  K  R.  8  AIL  677 

NORTH-WESTERN  PROVINCES  AND 
OUDH  MUNICIPALITIES  ACT  (I  OP 
1900). 
S3.  3  and  87 — Municipal  Board — By- 
laws— Interpretation  of  statutes.  Where  a  rule 
framed  by  a  Mxmicipal  Board  forbade  the  ' '  erection 
or  re-erection  of  any  building  "  in  the  Civil  station 
except  with  the  previous  sanction  of  the  Board, 
it  was  held,  that  such  prohibition  could  not  apply 
to  the  inclosing  by  means  of  a  canvas  screen  of 
a  certain  space  adjoining  a  house.  Kamta  ^ath 
f.  MirSlCIPAL  BOABD  OF  At.t.ahabad  (1905) 

I.  L.  R.  28  AIL  199 

s.   47 — Contract — JIod«    of    execution 


by  Board.  Where  a  contract  entered  into  with  a 
Municipal  Board  for  the  supply  of  material  for 
road-making  was  endorsed  both  by  the  Secretary 
and  the  Vice-Chairman  of  the  Board  and  this 
endorsement  referred  to  the  contents  of  the  con- 
tract and  its  confirmation  :  Held,  that  this  was 
a  sufficient  compliance  with  the  requirements 
of  s.  47  of  the  Municipalities  Act.  Mttsicipal 
BoAED  OF  Xajibabad  v.  Sheo  Xabats  (1907) 

L  li.  R.  29  AIL  346 
S,    49 — Suit    against     a      Municipal 


Board — Xotice  of  suit — Whether  notice  necessary 
in  the  case  of  a  suit  for  an  injunction  again^  an 
act  threatened.  Held  by  Atkmax,  J.,  (Ksox,  J., 
dissentiente).  that  where  a  suit  is  brought  against  a 
Municipal  Board  to  which  the  North-Westem  Pro- 
vinces and  Oudh  Municipalities  Act,  1900,  is  appli- 
cable to  obtain  an  injimction  prohibiting  the  Board 
from  levying  a  tax  which  the  Board  has  threatened 
to  levy  on  the  plaintiff,  the  service  of  such  notice  as 
is  prescribed  by  s.  49  of  the  said  Act  is  a  con- 
dition precedent  to  the  maintainability  of  the  suit. 
The  Municipal  Committee  of  Moradabad  \.  Chatri 
Singh,  I.  L.  R.  1  All.  269  ;  Manni  Kasaundhan  v. 
Croolce,  I.  L.  B.  2  AU.  296,  and  Bnj  Mohan  Singh 
V.  The  Collector  of  Allahabad,  1.  L.  B.  4  AU.  102, 
238,  distingmshed.  Ejn-qx,  J.  [contra). — Where  the 
suit  is  for  an  injunction  merely,  no  previous  notice 


NORTH-WESTERN  PROVINCES  AND 
OUDH  MUNICIPALITIES  ACT  (I  OF 
1900}— conid.  ■  / 

8.  49 — concid. 


j  is  necessary.  Shahebzadi  Shahunshah  Begum  v. 
I  Fergusson,  I.  L.  B.  7  Calc.  499,  referred  to. 
I  Green-tvay  f.  MrsiciPAL  Boabd  of  Caw^poke 
I    (1906)      .  .     L  L.  R.  28  AIL  600 

8.    128— Ss.   128  (c),   1.32— Municipal 


Board,  powers  of — By-law — By-law  held  to  he 
unreasonable,  and  its  enforcement  refused.  The 
English  law  as  to  the  necessity  of  by-laws 
being  reasonable  is  applicable  to  by-laws  framed 
in  the  exercise  of  their  statutory  powers  by  Muni- 
cipal Boards  in  India.  The  Municipal  Board  of 
Xaini  Tal  passed  a  by-law,  under  the  powers  con- 
ferred upon  it  by  s.  128,  cl.  (c),  of  N.  &  0.  Act 
I  of  190<},  to  the  following  effect,  namely  : — "  No 
coolie,  whether  bearing  loads  or  not,  no  servant, 
except  in  attendance  on  his  master,  and  no  prosti- 
tute shall  use  the  upper  North  MaU  (one  of  two 
parallel  roads  running  along  the  north  side  of  the 
Xaini  Tal  lake)  at  any  time."  Held,  that,  as 
regards  the  words  ' '  no  servant,  except  in  attend- 
ance on  his  master,"  this  was,  under  the  circum- 
stances, an  unreasonable  by-law  ;  and  the  Court 
declined  to  give  effect  to  it.  E>rpEBOB  r.  Bal  Kis- 
Rxs  (1902)  .  .         I.  L.  R.  24  AIL  439 

8.     147 — By-laws    of    Municipality — 

Continuing  breach — Becurring  fine — Imposition  of 
fine  in  advance.  Held,  that  where,  as  in  s.  147  of 
N.  &  O.  Act  I  of  1900,  it  is  directed  that  a  breach 
of  some  law  may  be  punished  with  a  fine  of  a 
certain  sum  per  diem  so  long  as  the  breach  conti- 
nues, it  is  not  competent  to  the  Court  to  im- 
pose such  fine  in  advance  whilst  sentencing  an 
offender  in  respect  of  the  original  breach  ;  but 
there  must  be  proof  of  the  continuing  breach 
having  been  committed.  Bam  Krishna  Biswas 
V.  Mohendra  Xath  Mozumdar,  I.  L.  B.  27  Calc. 
565,  followed.     Empebob  r.  Waztr  Ahsiad  (1902) 

L  L.  R.  24  AIL  309 

S.    152 — Order    of    Municipal    Board 

under  s.  S7  for  removal  of  building  erected  without 
permission — Disobedience  of  order — Finality  of 
order.  No  prohibition,  notice  or  order,  issued  by  a 
Municipal  Board  under  s.  87  of  N.-W.  P.  and  Oudh 
Municipalities  Act,  1900,  is  liable  to  be  called  in 
question  otherwise  than  by  means  of  an  appeal 
under  s.  152  of  the  Act.     Empebob  r.  Shadi  (19*J4) 

L  L.  R.  26  AIL  386 

s.  167— 

See  Pes-al  Code,  ss.  425,  426. 

L  L.  R.  29  AIL  565 

s.  183 — Jurisdiction  of  Civil    Courts. 


A  Municipal  Board  granted  permission  to  B  to 
build  a  temple.  The  District  Magistrate,  acting 
tinder  s.  183  of  the  Municipalities  Act.  made 
an  order  cancelling  the  permission  given  by  the 
Municipal  Board  and  the  Local  Government  con- 
firmed this  order  of  the  District  Magistrate.  B 
brought  a  suit   for    a  declaration  that  he  had  a 
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right  to  build  the  temple.  Held,  that  the  suit  was 
not  maintainable.  Held,  further,  that  the  Civil 
Court  had  no  power  to  disturb  the  order  of  the 
District  Magistrate  who  acted  within  his  jurisdiction 
and  whose  order  had  been  duly  confirmed  by  the 
Local  Government.  Abdul  Aziz  v.  Municipal  Board 
of  Piltbhit,  2  All.  L.  J.  222,  followed.  Bulaki 
Das  v.  Secretary  of  State  for  India  (1909) 

I.  li.  R.  31  All.  371 

s.  187 — Rule^  framed   by   Local    Gov- 


ernment for  the  regulation  of  Municipal  Elections — 
Procedure — Power  to  award  costs — Suit  to  set  aside 
order  awarding  costs — Jurisdiction.  A  Magistrate 
trying  a  petition  to  set  aside  the  election  of  a 
member  of  a  Municipal  Board  is  not  empowered  to 
award  costs  against  the  unsuccessful  party,  and  if 
he  does  so,  it  is  competent  to  the  party  against 
whom  costs  are  awarded  to  sue  in  a  Civil  Court  to 
have  as  much  of  the  Magistrate's  order  as  relates  to 
costs  set  aside.  Chandra  Bhan  v.  GrawAR  Lal 
(1906)  .         .         .  I.  I,.  R.  28  All.  475 

north-western  PROVINCES^AND 
OUDH  WATER-WORKS  ACT  [(I  OF 
1891). 

ss.  34,  40    and  41 — Construction  of 

Statutes — Omission  to  give  notice  of  re-occupation  of 
house — Water  rate  paid  during  period  of  non-occu- 
pation. Held,  that  the  provisions  of  s.  41  of  the 
North-Western  Provinces  and  Oudh  Water-Works 
Act,  1891,  would  not  apply  to  the  case  of  a  person 
who  had  in  fact  regularly  paid  the  water  rate  due 
in  respect  of  the  house  during  the  period  of  its  non- 
occupation.     Emperor  v.  Sumer  Chand  (1907) 

I.  L.  R.  29  All.  375 
NOTARY  PUBLIC. 

See  Power  of  Attorney. 

I.  L.  R.  33  Calc.  625 

NOTES  OF  EVIDENCE. 

See    Transfer    op    Criminal      Case- 
General  Cases  15  B.  L.  R.  Ap.    14 
I.  L.  R.  1  Calc.  354 
NOTICE. 

See  Appeal  .  .  13  C.  W.  N.  142 
See  Civil  Procedure  Code,  1882,  s.''424. 
I.  L.  R.  29  All,  567 
See  Civil  Procedure  Code,  1882.  s.  595 
I.  L.  R.  35  Calc.  618 
See  Compensation. 

I.  L.  R.  34  Calc.   470 
See  Court  of  Wards. 

12  C.  W.  N.  1065 
See  Ejectment  .  I.  L.  R.  31  Calc.  932 
See  Landlord  and    Tenant. 

L  12  C.  W.  N.  1059 


NOTICE— confd. 

See  Land  Revenue  Code. 

I.  L.  R.  32  Bom.  78 
See  Lease  .  .  I.  L  R.  30  All.  82 
See  Mortgage  12  C  W.  N.  911 

See  Mortgagor  and  Mortgagee. 

I.  L.  R.  33  Bom.  1 

See  Negotiable  Instruments  Act 
(XXVI  OF  1881),  ss.  30,  39. 

12  C.  W.  N.  644 

See  Penal  Code  (Act  XLV  of  1860), 
ss.  182,  211  .     I.  L.  R.  30  All.  52 

See  Prosecution. 

I.  L.  R.  34  Calc.  909 

See   Public   Demands     Recovery   Act, 

ss.  8,  10  .     I.  L.  R.  34  Calc.  811 

See  PuTNi  Sale         .    11  C.  W.  N.  729 

See  Railways  Act,  ss.  77,  140. 

I.  L.  R.  31  Bom.  534 

See  Railways  Act  (IX  of  1890),  ss.  77, 

140. 
See  Sale  for  arrears  of  Reventjb. 

I.  L.  R.  35  Calc.  636 

See  Vendor  and  Purchaser. 

I.  L.  R.  31  Bom.  566 

before  m^aking  of  order — 

See    Transfer    op     Criminal      Case — 
General  Cases    .     7  C.  W.  N.  114 

before  sanction — 

See  Sanction  for  Prosecution — Notice 
of  Sanction  I.  L.  R.  26  Mad.  592 

_  before  suit — 

See  Damages — Suits  for  Damages — 
Breach  of  Contract. 

7  C.  W.  N.  108 

by  municipality — 

See  Bengal  Municipal  Act,    1884,  s.  85. 

2  C.  W    N.  689 

See  Bombay  District  Municipal    Act, 

1873, js.  11  I.  L.  R.  20  Bom.  732 

See  Bombay  District  Municipal  Act, 
1873,  s.  21    I.  L.  R.  21  Bom.  630 

See  Bombay  District  Municipal  .4ct, 
1873,  s.  42  .  I.  L.  R.  19  Bom.  212 

See  Bombay  District  Municipal  Act, 
1873,|s.  74  .    I.  L.  R.  2  Bom.  527 

See  Bombay  Municipal  Act,  1872,  s.  220. 
I.  L.  R.  8  Bom.  151 

/SeejBoMBAY  Municipal  PAct,  1888,  s.  249, 
I.  L.  R.  24  Bom.  75 

See  Bombay  Municipal  Act,  1888,  s.  353. 
I.  L.  R.  19  Bom.  372 

S€<i  Bombay  Municipal  Act    1888,  s.  381' 
I.  L.  R.  24  Bom.  125 
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constructive — 


See  Paktibs — Pabties    to  Suits — Mobt- 

GAGES,   SUITS   COSCERSTSG. 

I.  li.  R.  21  Calc.  116 

See  Partsebship — Rights  .  asd  Liabi- 
lities OF  Pabtsers. 

I.  L.  R.  19  Mad.  471 

See  Pbe-emptios — Right  of  Pbe-xmp- 
tios    .         .     I.  li.  E.  16  Mad.  301 

See  Registbatios  Act  (III  of  1877), 
ss.  50  ANT)  17.  I.  li.  H.  27  Bom.  452 

See  Res  Judicata — Mattebs  nf  Issue. 

I.  L    R.  19  Mad  145 

See  Tba^sfeb  of  Property  Act,  s.  3 — 
"  Notice  "      .         .     7  C.  W.  N.  11 


'NOTICE— contd. 


—  date  of— 

See  Bombay  Tramways  Act. 

I.  li.  K.  28  BoirLr502 

See  LnuTATioy  Act,  1877,  Sch.    II,  Abt. 

179(j)  I.  li.  E.  28  Bom.  416 

See  MoBTGAGE  .     8  C.  W.  N.  332 

duty  of  serving,  when  on  insol- 


vent and  "When  on  creditors — 

See  LssoLVEST  Act  (11  &  12  Vict.  c.  21). 
I   L.  R.  26  Bom.  171 


—  efTect  of  non -service  of — 

Sef    Public    Demands    Recoveby    Act 
(Bex.  Act  VH  of  1880),  ss.  8,  10,  12. 

5  C.  W.  N.  86 

—  in  the  alternative,  suflBciency  of- 
fice Bengal  Tenancy  Act,  s.  155. 

I.  li.  R.  30  Calc.  1063 

of  abandonment — 

»See  Insubance — Mabixe  Insurakce. 

1  Ind.  Jut.  N.  S.  406 

6  B.  li    R.  218 
7  B.  li.  R.  347 

Bourke  O  C.  391 


of  acquisition  of  land — 

See  a>ombay  City  Impbotemext  Act. 

I.  li.  R   27  Bom.  424 

of  allotment — 

<S«e    Company — WrsDixo     up — Gexebal 
Cases    .  .     I.  L.  R.  9  AIL  366 

—  of  annulment  of  incumbrances — 

See  Sale  fob  Abbeabs  of  Rent — Lkcum- 
bbances  .5  0.  "W.  N.  272 


—  of  appeal — 

See  Appeal — Acts — Companies  Act. 

I.  L.  R.  18  All.  215 
I.  li.  R.  30  Calc.  758 


of  appeal — condd. 


See    Company — Winding    up — Genebal 
Cases  .  .      L  L.  E.  4  Calc.  704 

See    Letters     Patent,     High    Court, 

N.-W.  P.,  CL.  10. 

I.  li.  R.  17  All.  438 
See     Pbactice — CrvTL     Cases — Notice. 

re-issue  of  W.  R.  Mis.  37 

See  Process,  service  of. 

15  W.  R    31 
L  li.  R.  16  Bom,  117 


—  of  application — 
See  Act— 186.3 — XX,  s. 


18. 


R.  24  Mad.  685 

iSec  Civil  Procedure  Code,  1^82,  s.  100. 
L  li  R.  18  Bom  59 

See  Claim  to  Attached  Property. 

I.  li.  R.  16  Bom.  700 

See  Companies  Act,  s.  169. 

L  li.  R.  25  Mad.  576 
See  Custody  of  Children. 

I.  li.  R.  18  Calc.  473 
See  Divorce  Act,  s.  16. 

4  B.  li.  R,  O.  C.  52 
L  L  R.  18  Calc.  443 ;  539 

iSec    Execution    of    Decree — Stay    of 
Executi  N  .  I.  li.  R.  15  Bom.  536 

See  Mortgage — Power  of  Sale. 

22  W.  R.  47 

See  Revision — Criminal  Cases — Miscel- 
laneous Cases    I.  L  R.  26  Mad,  41 

See    Sale   in    Execution   of  Decree — 
Mortgaged  Property. 

L  li.  E.  25  Mad,  506 

—  of  assignment — 

See  Debtor  and  Creditor. 

L  L.  R  26  Bom.  577 

See       Mortgage — Redemption — Right 
OF  Redemption. 

L  li.  E.  12  Mad.  505 

See  Registration  Act,  1877 — 

ss.   49   AND   50. 

s.  50. 

S.   50   AND  s.    17. 

See  Right  of  Occutancy — ^Transfer  of 
Right   .       .     L  L  E.  24  Calc.  642 

See  Transfer  of    Pbopeety  Act,  s.  131 

L  L  R  12  Calc,  505 

I,  li.  E.  10  AIL  20 

I.  li,  R  10  Mad.  289 

L  li.  R  24  Bom,  502 

See  Tbansfeb  of  Pbopeety  Act,  s.  132 
L  LR  213om60 

See  Vekdob  and  Purchaser — Notice. 
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—  of  assignment — concld. 

See  Vendor  and  Purchaser — Purchase 
OF  Mortgaged  Property. 

I.  L.  R.  12  Mad.  505 
I.  li.  R.  12  Bom.  33 

of  attornment — 

See  Registration  Act,  s.  49. 

I.  li.  B.  19  Bom.  36 

of  charge  or  lien — 

See  Hindu  Law — Maintenance — Right 
TO  Maintenance — Widow. 

I.  li.  R.  2  Bom.  494 

8  B.  L.  R.  225 

20  W.  R.  126 

9  B.  L.  R.  11 

I.  L.  R.  1  Cale.  365 

I.  li.  R.  4  All.  296 

I.  li.  R.  12  Mad.  334 

I.  li.  R.  23  Bom.  342 

See    Mortgage — Sale    of    Mortgaged 
Property — Purchasers. 

See  Parties — Parties  to  Suits — Mort- 
gages, suits  concerning. 

I.  li.  R.  9  All.  125 

I.  li.  R.  13  All.  432 

I.  li.  R.  21  Calc.  116 

See  Registration. 

I.  li.  R.  26  Bom.  538 

See  Registration  Act,  s.  50. 

See  Transfer  of  Property  Act,  s.  2. 

I.  li.  R.  9  All.  591 

See  Vendor  and  Purchaser — Notice. 

—  of  claim — 

See  Railways  Act  (IX  of    1890),  ss.  77 

AND  140       .     I.  li.  R.  26  Bom.  669 

13  C.  W.  N.  24 

See  Railway  Company. 

I.  li.  R.  35  Calc.  194 

of  declaration — 

See  Sale  for  Arrears  of  Revenue. 

I.  li.  R.  34  Calc.  381 

of  decree — 

See  Divorce  Act,  s.  16. 

9  B.  li.  R.  Ap.  39 
I.  li.  R.  8  Cale.  756 

See  Foreign  Court,  Judgment  of. 

I.  li.  R.  19  Mad.  257 

of  deposit  of  mortgage -money — 


See  Mortgage Redemption — Miscel" 

LANEOus  Cases. 

I.  li,  R.  27  Bom.  23 

of  deposit  of  rent  in  Court — 

See  Bengal  Tenancy  Act,  Sch.  Ill,  Art. 
2  (a)       .     .      I.  li.  R.  29  Calc.  283 


NOTICE— contd. 


Court— 


of     deposit     or    payment     into 


See  Bengal  Rent  Act,  1869,  s.  31. 

I.  li.  R.  4  Calc.  714 


—  of  dishonour — 
See  Bill  of  Exchange 


1  W.  R.  75 

2  "W.  R.  214 

13  W.  R.  420 

3  N.  W.  99 

3  B.  li.  R.  A.  C.   198 

7  B.  li.  R.  431 ;  434  note 

See  Hindu  Law,  Contract  — Bills  op 

Exchange. 
See    Mahomedan    Law — Bill    op    Ex- 
change 7  B.  li.  R.  434  note 

See  HuNDi — Notice  of  Dishonour. 
See  Negotiable       Instruments      Act, 
s.  98         .        I.  li.  R.  26  Mad.  239 

—  of  dissent  to  winding  up — 

See    Company — Winding    up — General 

Cases     .         .     I.  L.  R.  7  Bom.  494 

I.  li.  R.  12  Bom.  526 

of  enhancement — 


See  Enhancement  of  Rent — Notice  of 

Enhancement. 
See   Kabuliat — Requisite       Prelimin- 
aries TO  Suit. 

B.  li.  R.  Sup.  Vol.  25  ;  202 

W.  R.  1864,  Act  X,  2  ;  37 ;  60 

4  W.  R.  Act  X,  5 

5  W.  R.  Act  X,  88 

of  enhancement  of  rent — 


See  Land -REVENUE. 

I.  li.  R.  26  Bom.  339 


—  of  exceptions  to  report. 


See  Practice — Civil       Cases — Commis- 
sioner for  taking  Accounts. 

I.  Ii.  R.  9  Bom.  250 
I.  Ii.  R.  13  Bom.  368 

See  Practice — Civil  Cases — Report  op 
Registrar      .   I.  L.  R.  24  Calc.  437 

of  execution — 


See  Execution  of  Decree — Notice  op 
Execution. 

See  Limitation  Act,  1877,  Art.  164 
(1871,  Art.  157)   I.  L.  R.  2  Calc.  123 

See  Limitation  Act,  1877,  Art.  179  (1871. 
Art.  167 ;  1859,  s.  20)— Notice  op 
Execution. 

—  of  execution  of  decree — 

See  Limitation  Act,  1877,  Sch.  II — 

Art,  179 — Notice  of  Execution  ; 
Art.  180,    I.  L.  R.  30  Calc.  879 
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NOTICE— con<rf. 


of  foreclosure — 


tract — 


See  Mortgage — Foreci-oscke — Demand 
AND  Notice  of  Foreclosttre  . 

of  inability    to      perform  con- 


See  Contract — Breach  of  Contract. 

I.  L.  R.  30  Gale.  477 


NOTICE— contd. 


-_ of  insolvency  ;  effect  of  irregu- 
larity in  posting — 

See    Insolvency — Insolvent     Debtors 
VNDEK  Civil  Procedure  Code. 

5  C.  W.  N.  91 


of  intentions  to  build — 

See  Bombay  District  Municipal   Act, 
1873,  s.  33      .     I.  li.  R.  19  Bom.  27 

of  meeting — 

iSee    Bombay    District     Municitalittes 
Act,  s.  11       .     I.  L.  R.  7  Bom.  399 

of  motion — 

See  Suit,  Restoration  of. 

I.  li.  R.  31  Gale.  1050 

of  prior  incumbrance — 

See  Reoistbatiok  Act,  s.  50. 

I.  li.  R  25  All.  366 

of  proceedings — 

See     Company — Winding    vt — General 

Cases  L  R.  5  Bom.  223 

I.  L.  R.  11  Bom.  241 

See  Foreign  Court,  Judgment  of. 

I.  L  R.  11  Bom  241 

See    Insolvency — Insolvent    Debtors 

UNDER   ClVTL   PROCEDURE   CoDE. 

I.  L.  R.  11  Mad.  136 

•See    Possession,    Order    of    CRDiiNAii 
Court  as  to — Notice  of  Parties. 

iSee  Review — Procedure  on  Re -hearing 
OF  CASE  .     I.  L.  E.  11  Bom.  591 

See  Secueitiy  for  Good  Behaviour. 

I.  L.  R.  25  All.  375 

•See  Superintendence  of  High  Court — 
CrviL  Procedure  Code,  188:^,  s.  622. 
I.  L.  R.  11  Mad.  144 
I.  L.  R.  20  All.  474 

See  Survey  Award  .      3  W.  R.  7 

-  of  relinquishment — 

See  Relinquishment  of  Tenure. 

7  B.    li.  R.  Ap.  11 

W.  R.  1864,  Act  X,  9 

8W.  R.  220 

11  W.  R.  456 

of  resumption — 

•See  Cantonment  Property. 

I.  li.  R.  30  Bom.  137 


of  sale — 

•See  Appellate  Court — Objections 
taken  for  first  time  on  appeai^- 
Special  Cases — Notice  of  Sale. 

I.  Lu  R.  20  AH  86 
li,  R,  17  I.  A.  191 

See  Mortgage — Power  of  Sale. 

I.  li.  R.  11  Mad.  201 

See  Public  Demands  Recovery  Act, 
s.  2. 

I.  li.  R.  21  Gale.  350 ;  350  note 

I.  li.  R.  26  Gale.  414 

3  G.  W.  N.  233 

•See   Public   Demands   Recovery    Act. 

SS.   6,  7,  AND   10. 

I.  li.  R.  12  Calc.  603 

I.  li.  R.  13  Gale.  208 

I.  li.  R.  23  Gale.  775 

Li.  R.  23  I.  A.  45 

I.  li.  R.  26  Gale.  172 

2  G.  W.  N.  363 

•See  Sale  for  Arrears  of  Rent — 

Rights  and  Liabilities  of  Pur- 
chasers      .     6  C.  W,  N.  877 
7  C.  "W.  N.  386 

Setting  aiside  Sale. 

I.  li.  R.  24  Mad.  307 

•See  Sale    for  Arrears  of  Rent — Set- 
ting ASIDE  Sale — Irregularity. 

•Sec   Sale  for   Arrears  of  Kevenue — 
Setting  Aside  Sale — Irregularitv. 
I.  li.  R.  30  Gale.  1 

of  suit— ^ 

•See      Appellate       Court — Objections 

taken  for  first   time    on     appeal 

Special  Cases — Notice  of  suit. 

8  W.  R.  425 
I.  li.  R.  1  AIL  269 

•See  Bengal  Act  IX  of  1871,  s.  27. 

I.  li,  R.  15  Gale.  259 

See  Bengal  Municipal  Act,  1864,  ss.  77, 

81,  87  .  .         .     7  W.  R.  92 

9  W.  R.  279 ;  562 

See  Bombay  City  Imtrovejient  Act. 

I.  li.  R.  27  Bom.  424 

See  Bombay  City  Municipal  Act  (Bom. 
Act  III  OF  1888),  s.  527. 

I.  li.  R.  25  Bom.  387 

•Se«  Bombay  District  Municipal  Act, 

1873,  s.  86  .     I.  li.  R.  7  Bom.  399 

I.  li.  R.  8  Bom.  142 

See   Bombay   District    Municipal   Act 
(Bom.  Act  II  of  1884),  s.  48. 

I.  li-lR.  25  Bom.  142 

See  Bombay  Municipal  Act,  1888,  s,  298. 

I.  li.  R.  19  Bom.  407 
See  Bombay  Municipal  Act.  1888,  s,  527. 

I.  li.  R.  i7  Bom.  307 
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NOTICE— contd. 


of  suit — concld. 


See    Calctitta    Municipal    Act,     1863, 
s.  226     .         .         .8  B.  li.  R.  265 

See    CALCtTTTA     Municipal    Act,    1876. 
s.  357     .         .     I.  li.  R.  18  Cale.  91 

See  Civil  Pkoceduke  Code,  1882,  s.  424. 

13  C.  li   R.  195 

I.  Ii.  R,  20  Bom.  697 

I.  Ii.  R.  24  Calc.  584 

I.  Ii.  R.  25  Cale.  239 

See  CoLLECTOE  .     I.  Ii.  R.  11  Mad.  317 
I.  Ii.  R.  13  Bom.  343 

See    Company — Winding    up — General 

Cases  .         .     I.  L.  R.  5  Bom.  223 

I.  Ii.  R.  11  Bom.  241 

See  Foreign  Court,  Judgment  of. 

I.  Ii.  R.  13  Mad.  496 
See  Madras  Local  Boards  Act,  s.  27. 
I.  Ii.  R.  16  Mad.  317 

See  Madras  Municipal  Act,  1884,  s.  433 

I.  Ii.  R.  14  Mad.  386 

I.  Ii.  R.  18  Mad.  503 

See  Madras  Tovtns  Improvement  Act, 
1871,  s.  168  .     I.  Ii.  R.  2  Mad.  124 

See  North-Western     Provinces     and 
OuDH  Municipalities  Act,  s.  43. 

I.  Ii.  R.  1  All.  269 

See  Official  Trustee. 

I.  Ii.  R.  7  Calc.  499 
See  Public  Officer. 

I.  Ii.  R.  14    Bom.  395 
I.  Ii.  R.  26  Bom.  809 
See  Railways  Act,  s.  77. 

I.  Ii.  R.  24  Calc.  306 
I.  Ii.  R.  22  Mad.  137 

See  Secretary  of  State  for  India. 

I.  Ii.  R.  27  Bom.  189 

—  of  title— 

See  Vendor  and  Purchaser — Notice. 

—  of  transfer — 

See  Landlord  and  Tenant — Transfer 
BY  Landlord      .      7  C.  W.  N.  454 

See  Transfer  of  Criminal  Case — Gen- 
eral Cases.    I.  L.  R.  24  Mad.  317 

—  of  transfer  of  cases — 

See  Transfer  of  Criminal  Case — Gen- 
eral Cases     .     I.  L.  R.  1  Calc.  356 


—  of  trust — 

See    Limitation    Act,    1877,    Art.  134 
(1871,  Art.  134). 

I.  Ii.  R.  1  Bom.  269 


of  valuation- 


'NOTlC:E—contd. 

of    ■withdrawal    from  associa- 
tion— 

See  Company — Winding  up — Costs  and 
Claims  on  Assets  I.  L.  R.  19  Mad.  85 

parties  entitled  to — 

See  Possession,  Order  of  Criminal  Court 
AS  TO — Dispute  as  to  Right  of  Way, 
Water,  etc.     .     I.  L.  R.  21  Calc.  727 

See  Possession,  Order  of  Criminal  Court 
AS  TO — Notice  to  Parties. 

See  Possession,  Order  to  Criminal  Coxtbt 

AS    TO PARTirS    to    PROCEEDINGS. 

1. 1..  R.  21  Calc.  915,  916  note 

See  Sale  in  Execution  op  Decree — ■ 
Setting  aside  Sale — Rights  of  Pur- 
chasers— Recovery  of  Purchase- 
money  I.  Ii.  R.  18  Bom.  59 

pleadings  not  operating  as — 

See  Res  Judicata — Cause  of  Action 
— Continuing  Guarantee. 

I.  Ii.  R.  27Bom.  418 

possession  vsrhen  equivalent  to 

registration,  for  purposes  of— 

See  Registration  Act  (III  of  1877),  ss. 
49  AND  50        .     I.  Ii.  R.  27  Bom.  408 

service  of — 

See  Civil  Procedure  Code,  18*^2,  s.  80. 

I.  Ii.  R.  30  Bom.  62a 
10  C.  W.  N.  297 

See  Decree        .      I.  L.  R.  33  Calc.  306 

See  Enhancement  of  Rent — Notice  of 
Enhancement — Service  of  Notice. 

See  Land  Acquisition  Act  (X  of  1870),. 
ss.  9,  16,  40      .     I.  Ii.  R.  30  Calc.  576 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
179         ..         .       10  C.  W.  N.  30a 

See  Madras  Rent  Recovery  Act,  s.  39. 
I.  Ii.  R.  3  Mad.  114 
I.  Ii.  R.  18  Mad.  30 

See  Mortgage     .         .     10  C.  W.  W.  27ft 

See  Notice  I.  L.  R.  35  Calc.  286 

See  Nuisance — Under  Criminal  Pro- 
cedure  Code       I.  L.  R.  12  Mad.  475 

See  Process,   service   of. 

See  Public  Demands  Recovery  Act 
(Ben.  Act  I  of  1895)  .  6  C.  W.  N.  630 

See  Revenue  Sale  Law,  s.  33. 

10  C.  W.  N.  137 
— — sufllciency  of — 

See  Bengal  Tenancy  Act,  s.   155. 

I.  Ii.  R.  22  Calc.  77 


See  Bengal  Cess  Act  (Bengal  Act  IX 
of  1880),  8.  50  ,  I.  Ii.  R.  15  Calc.  237 


See   Commission — Civil    Cases. 

eC.W.  N.  92T 
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NOTICE— confoZ. 


to  accused — 


isee  Complaint — Dismissal  of  Complaint 
— Effect  of  Dismissal. 

I.  li.  R.  29  Calc.  457 

See  Ckiminal  Pkoceduke  Code,  s.   437.  • 

See  Fttrtheb  Inquikt    .  11  C.  W.  N.  173 

See  Sanctiok  for    Pbosecution — Notice 
of    Sanction. 

to  agent,  binding  principal — 


See   Declaratory     Decree,    suit    for — 
Suits  concerning  Docujients. 

li.  R.  29  L  A.  203 

to  complete  sale — 


See  Specific  Performance — Special  Cases. 
I.  L.  R.  12  Bom.  658 

to  parties — 


See  Possession,  Order  of  Creminal  Coxtrt 
as   to — Notice    to    Parties. 

Ejectment — Notice  to  QriT. 

See     Rules    made    under    Acts — Bengal 
Tenancy  Act  .     I.  L  R.  28  Calc.  590 


to  quit — 


See  Appellate  Court — Objections  taken 
for  First  Time  on  Appeal — Special 
Cases — Notice  to  quit. 

I.  li.  R.  9  Mad.  346 

1  C.  li.  R.  421 

L  li.  R.  18  Bom.  110 

See  Bengal  Tenancy  Act,  s.  5. 

8  C.  W.  N.  454 
See  Civil  Procedure  Code,  1882,  s.  424. 
I.  li.  R.  26  All.  220 


Sec  Landlord  and 
Quit 


Tenant — Notice    to 
.     13  C.  W.  N.  146 


See  Landlord  and    Tenant — Forfeiture 
— Denial  op  Title. 

I.  li.  R.  13  Calc.  3 ;  248 

I.  li.  R.  10  Bom.  669 

I.  li.  R.  17  Mad.  218 

I.  L  R.  20  Bom.  354 

L  li.  R.  33  Calc.  339 

L  li.  R.  34  Calc.  104 

I.  li.  R.  36  Calc.  927 

13  C.  W.  N.  949 

See  Landlord  and  Ienant — 

Transfer    by    Tenant  ; 

6  C.  W.  N.  916 ;  919 

See  Lease  .         .      11  C.  W.  N.  1124 

L  li.  R.  35  Calc.  675 

See  Railways  Act  (IX  of    1890),  ss.  77 

AND   80        .         .   I.  li.  R.  26   All.  207 

See    Sale         .  8  C.  W.  K".  649 ;  757 


NOTICE— contd. 


to  quit — concld. 


See   Service    Tenure. 

I.  li.  R.  8  Mad.  7a 

I.  li.  R.  22  Calc.  938 

11  C.  W.  N.  46 

See    Small    Cause    Court,    Presidency 
Towns — Jurisdiction — Immoveable 
Property,    Recovery    of. 

I.  li.  R.  17  Mad.  216 

See    Special    or    Second    Appeal — Pro- 
cedure  in   Special  Appeal. 

I.  li.  R.  18  Bom.  110 
3  C.  "W.  N.  215 

See  Transfer  of  Property  Act,  ss.   106 

AND  116     .        8  C.  W.  W.  901 ;  904 

10  C.  W.  N.  841 

L  li.  R,  30  Mad.  109 


to  remove  nuisance  or  obstruc- 
tion— 

See  Nuisance — Under   Criminal   Proce- 
dure Code. 

See  Penal  Code,  s.  188. 

I.  li.  R.  16  Calc.  9 

I.  li.  R.  12  Mad.  475 

I.  li.  R.  20  Mad.  1 

to      Revenue      authorities,      of 

alleged  transfer,  effect  of— 

See  Transfer  of  Property. 

li.  R.  28  I.  A.  46 


to  show  cause — 


See  Ceiminal  Procedure  Code,  s.   437 

I.  li.  R.  6  AIL  367 

L  li.  R.  9  AiL  52 

I.  li.  R.  10  Calc.  207 

I.  li.  R  20  All.  339 

See  Sanction  for   Prosecution — Nature^ 

Form,    and     Sufficiency    of  Sanction. 

I.  li.  R.  18  AJL  358 

Calcutta       Municipal       Act 


(Beng.  Ill  of  1899).  ss.  406,  407,  408  and 

474 — Notice  under  a.  408 — Standard  flan — Necessity 
of  attaching  a  copy  of  the  plan  to  the  notice — 
Bustee  improvement — Power  and  duty  of  the 
Corporation  in  respect  thereof.  The  duty  of  the 
Corporation  m  improving  bustees  is  a  most  im- 
portant one  and  they  have  been  invested  with  the 
most  ample  power,  but  when  certain  penal  sections 
enforced  by  the  criminal  law  are  put  in  motion 
on  the  report  of  the  servants  of  the  municipality 
it  is  incumbent  on  the  Magistrate  and  the  author- 
ities of  the  Corporation  to  see  that  the  legal 
procedure  which  is  a  condition  precedent  to  any 
conviction,  is  strictly  and  properly  carried  out. 
Where  a  letter  was  issued  by  the  Deputy  Chairman 
requiring  the  petitioners  to  do  certain  works,  but 
no  notice  under  s.  408  was  issued  directing  them  to 
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'NOTlCH—contd. 

specifically  carry  out  the  works  :  Held,  ttat  the  con- 
viction of  the  petitioners  under  s.  f  J-J  of  Beng.  Act 
III  of  1899  for  neglecting  to  carry  out  the  works, 
ca.inot  stand.  When  the  Municipality  directs  one 
of  several  owners  of  a  hustee  to  carry  out  certain 
improvements  and  issues  a  general  notice  under 
s.  408  of  Beng.  Act  III  of  1899,  it  is  the  duty  of  the 
Municipality  to  serve  him  with  a  copy  of  the 
standard  plan  approved  by  the  General  Committee 
under  s.  407  and  point  out  to  him  on  that  plan 
what  work  he  is  to  do.  Kanai  Lal  Jalan  v.  The 
Corporation   of   Calcutta    (1906) 

11  C.  W.  N.  508 

2. Public    Demands    Recovery 

Act  (Beng.  Act  I  of  1895),  s.  10— Non-service 
of    notice,   e^ect  of — ''Adult" — Sale — Suit    to    set 
aside  sale — Procedure — Limitation — Civil  Procedure 
Code    (Act  XIV  of  1882),  ss.  244,  312— Limitation 
Act  (XV  of  1877),  Sch.  II,  Art.  12  (b).     Where  it  is 
alleged  that  notice  has  not  been  served  under  s.  10 
of  the  Public  Demands  Recovery  Act,  the  onus  is  on 
the  party  alleging  want  of  notice.     Rakhal  Chandra 
Rai  Chowdhuri  v.  Secretary  of  State,  I.  L.  R.  12  Calc. 
603,   referred   to.     It  is    not  sufficient  that  such 
rotice  should  be  actually  served  ;  it  must  be  served 
i  1  accordance  ^^'ith  the  provisio  iS  of   r.    31    of  the 
Act    "  Adult "  m   that   section  does  not   mean   a 
per-on  who  has  attai-^ed  majority  within  the  mean- 
ing of  the  Majority  Act,  bat  a  person  of  such  an  age 
as   to  be  capable  and  responsible  for  the  due  com 
munication  of  the  notice  to  the  member  of  the 
family    for    whom    it   is   intended.     A    duly  made 
certificate  has  on    its   filing   the   force   and   effect 
of     a    decree.     Until,     however,   service  of  notice 
under  s.    10,  which   has   the   effect  of    an  attach- 
ment,   no    particular  property    is    bound  by   the 
decree.      A     sale    without    prior     attachment    is 
irregular,    but    not    a    nullity.     Kishory    Mohun 
Roy    V.    Mahomed    Mujaffar   H ossein,    I.    L.    R. 
18  Calc.   188,  referred  to.     The  due  making  and 
ifiling  of  the  certificate  gives  it  the  effect  of  a  decree, 
a.nd  therefore  non-service  of  notice  under  s.  10  does 
not  affect  the  validity  of  the  certificate  itself.     A 
suit  to  set  aside  a  sale  on  the  sole  ground  that  the 
decree  under  which  it  was  held  was  an  invalid  decree 
simply  because  of  absence  of  notice  under  s.  10,  fails 
because  such  absence  of  notice  does  not  affect  the 
validity  of  the  decree.     Baijnath  Sahai  v.  Ramgut 
Singh,  I.   L.    R.    23   Calc.    775,   followed.     Saroda 
Charan     Bandopadhya     v.    Kista    Mohun    Bhatta- 
charjee,  1  C.  W.  N.  516  ;  Chunder  Kumar  Muker- 
jee  v.  The  Secretary  of  State,  I.  L.  R.  27  Calc.  698  ; 
Gopal  Das  v.  Hardeo  Das,  5  C.  W.  N.  86  ;  Ambica 
Prosad  v.  Gapal  Buksh  Das,  1  C.  L.  J.  550  ;  Ramrup 
Sahay  v.  Khiishal  Misser,  6  C.  W.  N.  630  ;  Srinath    , 
Hore  V.  Bishan  Chandra  Da^:,  2  C.  L.  J.  504  ;  JJimd 
All  Bliuyan  v.  Raj   L'lksh'ni   Debya.   I.    L.    R.    33    \ 
Calc.  84  ;  Ramrun  Sa'iai  v.  Kunhal  Misser,  3  C.  L.    ' 
J.  280  ;  Sham  Lal  Modal  v.  Nilmani  Das,  5  C.  L.  J.    \ 
385,  387,  not  followed.     The  Certificate   Officer  has    : 
jurisdiction  to  transfer  the  execution  of  the  decree. 
The  Collector  of  the  24-Parganas  is  ex  ofp.cio  Collec- 
tor of  Calcutta.     The  Collector  of  the  24-Parganas 
may,   in   his  capacity    of  Certificate  Officer,   sell 
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immoveable  property  in  Calcutta.  Ss.  244  and 
312  of  the  Civil  Procedure  Code  apply  to  execu- 
tion proceedings  under  the  Public  Demands 
Recovery  Act.  Art.  12  (6),  Sch.  II,  of  the  Limita- 
tion Act  bars  the  suit.  Hari  Charan  Singh  v. 
Chandra   Kumar   Dey    (1907) 

I.  L.  R.  34  Calc.  787 


3. 


'^^ Adult, "    mean- 


ing of — Public  Demands  Recovery  Act  {Bengal 
Act  I  of  1895),  ss.  10,  12,  31— The  Collector  of 
24-Parganas — Certificate  Officer.  A  person  above 
the  age  of  sixteen  years  at  the  date  of  the 
service  of  notice  is  an  "  Adult  "  within  the 
meaning  of  s.  31  of  the  Public  Demands  Reco- 
very Act.  When  a  notice  under  s.  10  of  the  Public 
Demands  Recovery  Act  actually  reaches  the  judg- 
ment-debtor and  he  contests  the  claim,  it  cannot  be 
said  that  the  notice  was  not  validly  served  because 
the  person  on  whom  the  service  was  made  is  not 
proved  to  be  residing  with  the  judgment-debtor, 
the  object  of  serving  the  notice  being  to  enable  the 
judgment-debtor  to  contest  his  liability.  The 
Collector  of  24-Parganas  is  the  proper  Certificate 
Officer  to  enforce  a  certificate  under  the  Act  against 
immoveable  property  in  Calcutta.  Habi  Charan 
Singh  v.  Chandra  Kxtmar  Dey  (1907) 

I.  L.  B.  35  Calc.  286 

Cantonment        property — 


Grant — Offer  of  compensation — Condition  precedent 
Notice  to  one  of  three  executors — Joint  occupants. 
Held,  that  the  notice  of  resumption  was  not  a  con- 
dition precedent  to  the  right  of  resumption.  Even 
assuming  that  notice  was  a  condition  precedent, 
that  provision  had  been  satisfied  by  giving  notice  to 
one  of  the  three  executors,  who  were  joint  occu- 
pants. The  provision  as  to  notice  was  nothing 
more  than  a  statement  of  what  will  be  done,  when 
practicable,  for  the  purpose  of  saving  the  occupant 
from  such  inconvenience  as  an  immediate  resump- 
tion might  involve.  Secretary  of  State  fob 
India  v.  Vamanrav  (1905) 

I.  Ii.  R.  30  Bom.  137 


5. 


Invalid    notice — Transfer  of 


Property  Act  (IV  of  1882),  s.  108  (j)— Limitation  Act 
(XV  of  1877),  Sch.  II,  Arts.  110— 116— Royalty, 
suit  for.  Where  it  was  stipulatad  that  certain 
notice  was  to  be  given  two  months  before  the 
30th  of  Chaitra :  Held,  that  a  notice,  dated  1st 
Falgoon  (=13th  February),  was  not  a  valid  notice 
when  the  30th  Chaitra  fell  on  12th  April,  as 
it  was  not  a  full  two  months'  notice,  but  fell  short 
of  it  by  one  dav.  Bhola  Nath  Das  v.  Dtjrga 
Prosad  Singh  (1908)         .  12  C.  W.  W.  724 


6. 


Contempt  of  Court — Service 


of  notice  of  motion  for  committal — Personal  service 
necessary — Service  upon  attorneys  not  sufficient. 
Where  an  application  is  made  for  committal  of 
a  person  to  jail  for  disobedience  of  the  Court's 
order,  it  is  necessary  not  only  that  the  order  should 
be  served  upon  the  defaulting  party  personally, 
but  the  notice  to  commit  should  also  be  similarly 
served  upon  him.     Service  upon  the  party's  attor- 
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neys  is  not  sufficient.     Bai  Moolbay  v.  Chttxilal 
PiTAMBER  (1909)  ,         .     L  L  R  33  Bom.  630 

NOTIFICATION". 

■ force  of — 

See  Stamp  Act,  1879,  s.  12. 

I.  Ij.  R.  5  Bom.  188 

issue  of,  before  comm.encement 


of  Act— 


See  Bengal  Irrigation  Act,  s.s.  1,  6. 

I.  Ii.  R.  28  Calc.  487 

issued  under  repealed  Act,  con- 


1874- 


See     High     Court,     Jurisdiction     of — 
N.-AV.   P.— Civil  .  I.  L.  R.  18  All.  375 

No.  1288  of  3rd  March  1882— 


See  Stamp  Act,  1879,  s.  3.  cl.  10. 

I.  L.  R.  18  Calc.  39 
I.  L.  R.  13  All.  66 
See  Stamp  Act,  1879,  s.  fil. 

I.  I.  R.  18  Calc.  39 

No.  2955  of  Ist  December  1882— 


See  Stamp  Act,  1879,  s.  .3,  cl.  10. 

I.  Ii.  R.  13  AIL  66 

No.  361,  dated  18th  April  1883— 


See  Cottrt  Fees  Act,  s.  26. 

I.  Ii.  R.  19  Bom.  145 

No.  173  of  14th  March  1889— 


tinuance  of— 

See  Petroleum  Act    (VIII  of  1899),  ss 
1(5),  11  AND  15     .  7C.  W.N.  658    j 

meaning  of^ 

See   Bengal  Municipal  Act,    1884,  s.   2. 
I.  Ii.  R.  20  Calc.  699 

' of  sale — 

See  Sale  for  Arrears  of  Revenue. 

I.  Ii.  R.  34  Calc.  381 

publication  of"— 

See  Embankments.       .  Ii.  R.  11  Calc.  570 
See  Gambling         .  21 W.  R.  Cr.  23 

NOTIFICATIONS    OP    GOVERNMENT 
OF  INDIA 

No.  1203,  dated  23rd  September 


See  Reformatory  Schools  Act,  s.  22. 

I.  L.  R.  15  All.  208 


NOTIFICATIONS    OF    GOVERNMENT 
OP  INDIA— concZrf. 

No.  458  of  18th  March  1898— 


See  Arms  Act,  s.  19  .  I.  L.  R.  22  AIL  118 

NOVATION. 

See  Bond      .         .         .     9  B.  L.  R.  364 

14  Moo.  I.  A.  86 

13  B.  Ii.  R.  509 

Ii.  R.  1 1.  A.  241 

2  N.  W.  37 

2  C.  Ii.  R.  565 

I.  Ii.  R.  9  All.  249 

See  Limitation  Act,  1877,  Art.    73  (IS71, 

art.  72)  ,         I.  Ii.  R.  1  Bom.  503 

of  contract — 

See  Ll\utation    ,         .   I.  L.  R.  26  All.  4 

NUISANCE. 

Col. 

1.  iliscELLANEOus  Case        .  .  .   8799 

2.  Under  Criminal  Procedure  Code      8800 

3.  Public      Nuisance  under     Penal 

Code 8831 

See  Bench  of  Magistrates. 

I.  Ii.  R.  13  Mad.  142 

See  Bombay  District  Police  Act.  s.  48. 
I.  Ii.  R.  19  Bom.  737 

See   Criminal   Procedure   Code.    s.    133. 
8  C.  W.  N.  143 

See  Easement    .      I.  L.  R.  35  Calc.  661 

See  Ferry        .        I.  L.  R.    18  Calc.  652 

See  G.vMBLiNG         .         .     7  Bom.  Cr.  74 
7  C.  W.  N.  710 

See  Injunction — Specl\l  Cases — Nuisance. 
I.  Ii.  R.  8  Bom.  35 

See  Jurisdiction  of  Crvn.  Court —  Magis- 
trate's   Orders,  interference     with. 
4  B.  Ii.  R.  F.  B.  24 
I.  Ii.  R.  14  Caic.  60 
See  Limitation  Act.   1S77,  s.  23. 

I.  Ii.  R.  18  Caic.  652 
See  Madras  City   Municipal  Act.    1SS4, 
s§.   392,   433   and   4.=i8. 

I.  Ii.  R.  25  Mad.  118 

See    iLvDRAS     District       Mttnicipalities 
Act,  s.  222       .         I.  L.  R.  15  Mad.  91 

See   Mandatory  Injunction. 

I.  Ii.  R.  35  Calc.  661 

See  Penal  Code,  s.  188. 

I.  Ii.  R.  12  Mad.  475 

See  Prescription — Easements — Right  of 
WAT     .         .         .1.  Ii.  R.  7  Calc.  665 
I.  L.  R.  8  Calc.  677 
See  Pbesceiption — Easements — Trees. 

LL  R.  19  Bom.  420 
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abatement  of — 


See    Jurisdiction    of      Civil      Cottet — 
Public  ways,  obstbuction  of. 

I.  Ij.  R.  3  Cale.  20 

See  Unlawful  Assembly  .  5  Mad.  Ap.  6 
I.  li.  B.  3  Cale.  573 

liability  for — 

See  Railway  Company  .  10  B.  li.  R.  241 


suit  for  injunction  to  restrain — 

See  Railway  Company  ,    10  B.  L  E.  241 

Criminal       Procedure 


— under 

Code— 

-See  Jury — Jury    undkb     Nuisance    Sec- 
I  TioNS  OF  Criminal  Procedure  Code. 

See  Security  for  Good  Behaviour. 

I.  li.  R.  26  Mad.  471 

See  Verdict  of  Jury  .    6  C.  W.  N.  886 

1.  MISCELLANEOUS  CASES. 

1. Order  forbidding  nuisance — 

Power  of  Magistrate — Toivns  Im/provemerU  Act 
{XXVI  of  1850).  field,  that  a  Magistrate,  as  Pre- 
sident of  a  Municipal  Committee,  had  no  power  to 
issue  an  order  forbidding  as  a  nuisance  an  act  not 
included  in  the  rules  passed  under  Act  XXVI  of 
1850.     Government  v.   Sham  Soonder 

1  Agra  Cr,  34 

2.  Order  prohibiting  traflBc — 

Bom.  Beg.  XII  of  1827,  s.  19.  A  notice  prohibiting 
general  traffic  over  certain  level-crossings  on  a  rail- 
way, provided  for  particular  villages,  forbidden,  as 
not  falling  within  the  scope  of  Regulation  XII  of 
1827,  s.  19,  els.  1  and  6.  In  the  matter  of  a  prohi- 
bitory notice  vnder  Bombay.  Regulation  XII 
OF  1827  ....  8  Bom.  Cr.  23 
Misfeasance — Negligence — Mu- 


nicipality— The  Municipality  not  keeping  a  ditch 
and  .iluices  at  a  dam  in  proper  order — Collection 
of  the  storm  water  in  the  ditch — The  water  passing 
over  lands  of  another  and  doing  damage.  The 
plaintiff  sued  to  recover  damages  from  the  defend- 
ant Municipality  for  injury  done  to  his  property 
by  storm  water.  The  water  had  collected  in  an 
adjoining  ditch,  which  the  Municipality  had  not 
kept  in  a  state  of  repair,  but  had  allowed  it  to  be 
choked  with  the  rubbish  of  the  town.  They  con- 
structed a  dam  in  the  adjoining  creek,  but 
allowed  the  sluices  at  the  dam  to  be  choked  up 
with  weeds,  sedges  and  silt.  The  consequence 
was  that  the  storm  water  which  had  collected  in 
the  creek  passed  on  to  the  plaintiff's  land  and 
did  damage.  Held,  that  there  was  misfeasance 
on  the  part  of  the  Municipality,  for  they  had 
turned  their  works  by  their  negligence  into  a 
nuisance  so  as  to  throw  the  Abater  collected  on 
their    property — the     creek — on    to  the  plaintiff's 


NUISANCE— con^d. 

1.  MISCELLANEOUS  CASES— concW. 
land,  and  that,  therefore,  they  were  liable    for  the 
damage    caused    thereby.      Borough    of    Bathurst 
V.   Macpherson,  4  App.  Ccis.  256,  followed.     Raj- 
endralal  v.  Subat  City  Municipality,    (1908) 

I.  Ii.  R.  33  Bom.  393 

2.  UNDER  CRIMINAL  PROCEDURE  CODE. 


1. 


Order  to  close  drain — Crimi- 


nal Procedure  Code,  1861,  ss.  62,  308— Power  of  Ma- 
gistrate— Order  not  in  writing.  The  accused  was^ 
fined  by  the  Magistrate  for  not  having  closed  a  drain 
in  pursuance  of  the  verbal  order  of  the  Magistrate. 
Held,  that  the  Magistrate  should  have  proceeded 
under  Ch.  XX,  Act  XXV  of  1861,  inasmuch  as  the 
nuisance  was  not  one  from  which  immediate  danger 
was  apprehended,  and  not  under  s.  62,  which 
empowered  the  Magistrate  to  put  an  immediate 
determination  to  the  continuance  thereof.  A 
\^•ritten  order  not  having  been  given,  the  procedure 
was  faulty,  and  therefore  quashed.  Only  Magis- 
trates of  a  district  or  division  can  act  under  Ch. 
XX,  s.  308.     Government    v.  Chooneelall 

2  Agra  Cr.  1 

2. Assistant  Magistrate,  power 


of— Criminal  Procedure  Code,  1861,  ss.  62,  308— 
Penal  Code,  s.  188.  An  Assistant  Magistrate,  as 
he  came  within  the  definition  of  the  term  of  "  any 
Magistrate, ' '  was  competent  to  pass  an  order  under 
s.  62  of  the  Criminal  Procedure  Code,  1861,  which 
contemplated  circumstances  under  which  the  imme- 
diate order  is  urgently  required,  and  in  this  respect 
differed  from  s.  308  of  that  enactment,  and  that 
it  should  be  read  alone  wiljj  s.  188  of  the  Penal 
Code.     Goveenmbnt  v.  Mahomed  Buksh 

1  Agra  Cr.  23 

3.  — ■ Order  to  prevent  breach  of 

the  peace — Criminal  Procedure  Code,  1861,  ss.  62, 
318.  It  was  not  necessary  that  an  order  issued  by 
a  Magistrate  under  s.  62  of  the  Code  of  Criminal 
Procedure,  whereby  a  breach  of  the  peace  was 
prevented,  should  be  supplemented  by  a  proceeding 
under  s.  318  of  the  same  Code.  Queen  v.  Luteef 
Hossein  .         .  10  W.  R.  Cr.  1 

4. Order  made  on  dismissal  of 

complaint — Criminal  Procedure  Code,  1861,  ss.  62, 
308.  Where  a  Magi^rate  dismissed  a  complaint 
under  s.  308  of  the  Code  of  Criminal  Procedure,  it 
was  held  that  it  was  competent  for  him  to  pass 
an  order  under  s.  62  of  that  Code  in  the  same  case, 
provided  he  called  on  the  defendant  to  show  cause 
why  s.  62  should  not  be  applied.  Kalidas 
Bhattachaejee  v.  Mohendeo  Nath  Chatteejeb 

12  W.  R.  Cr.  40 

s.c.  In  the    matter  of    the    petition  of    Kalidas 
Bhattacharjee  .         .  5  B.  L.  R.  Ap.  82  note 

5.  Requisites  of  order — Crifninal 

Procedure  Code,  1861,  s.  62 — General  and  continuous 
order.  Under  Act  XXV  of  1861,  s.  62,  it  was 
necessary  that  the  direction    should  be  addressed 
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2.  UNDER  CRIMINAL  PROCEDURE  CODE— 
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to  a  particular  person  or  particular  persons,  and 
not  to  the  public  generally,  and  vdth  reference 
to  a  particular  occasion  only,  and  not  for  a  conti- 
nuance.    AsoKYMOCs         .         .      8  Mad.  Ap.  9 

6.   Notice  and  inquiry 

— Criminal  Procedure  Code,  1861,  «.  62 — Order  tri/A- 
out  notice  or  inquiry.  An  order  issued  by  a  Magis- 
trate under  a.  62  of  the  Code  of  Criminal  Procedure 
in  consequence  of  a  mahirzanama  signed  by  certain 
persons  but  without  any  notice  to  the  defendant  or 
inquiry  by  the  Magistrate  is  illegal.     Akokymous 

4  Mad.  Ap.  67 

7. Prohibitory  order — Procedure 

— Rule  to  show  cause.  Under  s.  62  of  the  Code  of 
Criminal  Procedure,  a  Magistrate  cannot  pass  a 
prohibitory  order  \rithout  having  previously  issued 
a  rule  to  show  cause  why  the  order  should  not  be 
T)assed.     QuEEK  v.   Lachmipat   Sixgh 

5  B.  li.  R.  Ap.  81 

s.  c. /«  the  matter  of  the  petition  of   Luchmeeput 
SiXGH         .         .         .         .         14  W.  B.  Cr.  17 

In  re   Kalidas  Bhattachakjee 

5  B.  Ij.  R.  Ap.  82  note 

s.  c.  Kalidas  Bhattachakjee  r.    Mohexdra 
Nath  Chattekjee        .         .     12  W.  R.  Cr.  40 

Collectoe  of  Hooghly  v.  Taeakxath  MrKHO- 
PADHYA  .        7  B.  Ij.  R.  449  :  16  W.  R.  63 


8. 


Ground  necessary 


for  order — Power  of  Magistrate  to  make  'prohibi- 
tory orders  as  to  nuisance.  When  a  Magistrate 
makes  an  order  under  s.  518,  Criminal  Procedure 
Code,  1872,  on  the  ground  that  he  has  received 
information,  and  is  satisfied  with  it,  no  interference 
is  possible ;  but  when  he  states  the  nature  of  the 
information,  the  High  Court  can  see  whether  such 
information  justifies  the  order  made.  Before  a 
prohibitory  order  tmder  s.  518  can  be  made,  there 
ought  to  be  information  or  evidence  before  the 
Magistrate  that  the  act  prohibited  was  likely  to 
cause  a  riot  or  affray,  and  that  the  stoppage  of 
that  act  would  prevent  such  riot  or  affray. 
GosHArs-  LrcHMtrx  Peeshad  Pooree  v.  PoHOor 
Naraik    Pooree  .         ,       24  W.  R.  Cr.  30 

9.  —  Condition  precedent  to  mak- 
ing of  order — Criminal  Procedure  Code,  1872,  s. 
518,  expl.  1.  The  existence  of  the  circumstances 
mentioned  in  explanation  I  is  a  condition  precedent 
to  the  action  of  a  Magistrate,  under  s.  518,  Code 
of  Criminal  Procedure.  In  the  matter  of 
Krishisa  Mohun  Bysack  .         .       1  C.  Ij.  R.  58 


10. 


Ground  for  msMng  order- 


Criminal  Procedure  Code  {XXV  of  1861),  s.  62- 
Act  X  of  1872,  s.  .518 — Power  of  Maijistrate — Pro- 
cedure— Report  of  police.  There  is  nothing  in 
6.  62,  Criminal  Procedure  Code,  1861,  to  justify 
a  ilagistrate  in  making  an  order  under  %at  section 
on  the  mere  report  of  a  police  oflBcf^r.  Qtteex  v. 
Bhyro    Dayal    SrsGH. 

3  B.  li.  R.  A.  Cr.  4 :  11  W.  R.  Cr.  46 
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XL 


Liimit    of  order — Criminal 


Procedure  Code,  1872,  s.  518 — Inquiry  into  act 
necessitutinq  order — Order  made  without  jurisdic- 
tion. Per  AixsLiE,  J.  — In  dealing  with  the  civil 
rights  of  a  subject  under  s.  518  of  the  Criminal  Pro- 
cedure Code,  it  is  incumbent  on  the  Magistrate  to 
limit  the  operation  of  his  order  to  such  reasonable 
time  as  may  be  necessary  to  enable  him  to  hold  a 
full  and  sufficient  inquiry  as  to  whether  the  act 
prohibited  as  likely  to  cause  a  breach  of  the  peace  is 
within,  or  is  in  excess  of,  the  legal  right  of  the 
person  forbidden  to  do  it ;  and,  if  necessary,  to  deal 
with  the  case  un^er  the  other  provisions  of  the 
Criminal  Procedure  Code,  which  enable  him  to 
meet  cases  of  probable  breach  of  the  peace.  Per 
Broughton,  J. — Where  an  order  on  the  face  of 
it  appears  to  have  been  made  without  jurisdiction, 
no  subsequent  explanation  can  make  it  good. 
In  the  matter  of  Abdool  v.  Lucky  Narayax 
MxTXDUL        .         .         .       I.  Ij.  R.  5  Calc.  132 

12. Nature    of  order — Perpetual 

Injunction — Criminal  Procedure  Cede,  1872,  s.  518 
— Powers  of  Magistrate  — Rival  fiat*.  A  Magistrate 
is  not  empowered  to  pass  an  order  under  s.  518  of 
Act  X  of  1872  which  has  more  than  a  temix)rary 
operation  :  the  grant  of  what  is  in  effect  an  order 
for  a  perpetual  injunction  is  entirely  beyond  his 
powers.  Gopi  Mohxtn  Mcxlick  t'.  Taramom 
Chowdhraki 

I.  Ii.  R.  5  Calc.  7 :  4  C.  L.  R.  309 


13. 


Perpetual  injunc- 


tion— Magistrate,  power  of.  A  Magistrate  has  no 
power  to  pass  a  perpetual  injunction  under  s.  518  of 
the  Code  of  Criminal  Procedure,  1872.  Gopi 
Mohun  Mullickv.  Taramoni  Choicdhrani.  I.  L.  R. 
5  Calc.  7,  followed.     Bradley  r.  Jameson 

I.  L.  R.  8  Calc.  580 :  11  C.  L.  R.  414 

14. Duration  of  Magistrate's 

order — Criminal  Procedure  Code  (1872),  s.  518 
(1882,  s.  144)— Penal  Code,  s.  188.  In  1876  a  Ma- 
gistrate passed  an  order  under  s.  518  of  Act  X  of 
1872  (Criminal  Procedure  Code),  directina  the 
Saraogis  of  Etah  to  take  one  of  their  annua]  religious 
processions  along  a  particular  route  and  at  a  parti- 
cular hour.  In  1886,  in  which  year  there  was  no 
fresh  promulgation  of  the  order,  the  Saraogis  took 
their  procession  along  another  route  and  at  differ- 
rent  hour,  and  for  so  doing  some  of  them  were 
convicted  and  sentenced  under  s.  188  of  the  Penal 
Code.  Held,  that  the  conviction  was  wrong,  the 
order  of  1876  having  a  temporary  operation  only. 
Gopi  Mohun  Mullick  v.  Taramoni  Chou-dhrani, 
I.  L.  R.  5  Calc.  7,  referred  to.  Queex-Empress 
f.  Sheodls     .         .         .        I.  L.  R.  10  All.  115 


15. 


Order    for    protection    of 


property — Criminal  Procedure  Code  (Act  X  of 
1872),  s.  518.  A  Magistrate  has  no  jurisdiction  to 
make  an  order  under  s.  518  of  the  Code  of  Criminal 
Procedure  merely  for   the  protection   of   property. 


I 
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NUISANCE— contrf. 

2.  UNDER  CRIMINAL  PROCEDURE    CODE— 

contd. 

In  the   matter   of   the    petition  of     Pbayag  Singh. 
Empeess  v.  Prayaq  Sixgh  I.  Ij.  H.  9  Calc.  103 


16. 


Recall  of  order — ^rder  made 


U'ithoiU  jurisdiction.  Where  a  Deputy  Magistrate, 
withovit  taking  evidence,  made  an  order  under  s.  62 
of  the  Code  of  Criminal  Procedure,  1861,  changing 
a  day  on  which  a  hat  used  to  be  held,  and  subse- 
quently, on  taking  evidence,  found  that  his  first 
order  was  wrong  and  passed  withour  jurisdiction, 
he  was  held  to  have  acted  properly  in  recalling  his 
first  order.  Mohuk  Siedar  v.  Obhoy  Chxjen 
MooKOPADHYA       .         .         .    ,13  W.  B.  Cr.  72 

17. Order  in  disputes  as  to  land 

—Criminal  Procedure  Code,  1861,  s.  62.  S.  62  of 
the  Code  of  Criminal  Procedure  does  not  apply  to 
disputes  connected  with  lands,  but  refers  specially 
to  nuisances  and  other  similar  matters  in  which 
immediate  action  is  necessary,  in  order  to  avoid  a 
risk  of  illegal  consequences.  Raj  Btjllub  Addhya 
V.  GoBiNDO  Chander  Moiteo  .  12  W.  R.  Cr.  66 

18. Order  as  to  moveable  pro- 
perty— Criminal  Procedure  Code,  1861,  s.  62 — 
Likelihood  of  breach  of  the  peace.  The  power  of 
issuing  orders  to  prevent  breaches  of  the  peace,  etc., 
conferred  on  a  Magistrate  by  s.  62  of  the  Code  of 
Criminal  Procedure,  extends  only  to  immoveable 
property  of  the  description  set  forth  in  Ch.  XXII 
of  that  Code.     Queen  v.  Goltjck  Chunder  Gooho 

12  W.  R.  Cr.  38 


19. 


Private  dispute  as  to  path- 


20. 


Dispute   as  to  interest  in 


land — Question  for  Civil  Court — Criminal  Proce- 
dure Code,  1861,  s.  62.  The  purchaser  of  an  interest 
in  land  at  a  sale  in  execution  of  decree  obtained  an 
order  for  possession  imder  s.  263  or  264,  Act  VIII 
of  1859,  and  a  dispute  arose  between  him  and  ano- 
ther person  who  had  some  interest  in  the  land,  as  to 
what  passed  under  the  sale  certificate.  Without 
ascertaining  the  rights  of  the  parties,  the  Magistrate 
made  certain  orders,  the  effect  of  which  was  to  ex- 
clude the  auction-purchaser  for  some  time  from 
exercising  the  right  alleged  to  have  passed  to  him 
under  the  purchase.  Held,  that  the  Magistrate 
ought  to  have  made  no  order  at  all  with  reference 
to  the  property,  leaving  it  to  the  parties  to  deter- 
mine tleir  rights  in  the  (  ivil  Court,  and  that  he 
had  ample  power  under  the  section  to  do  what 
was  necessary  to  prevent  a  breach  of  the  peace. 
Laloo  v.  Adam  Siecae.  Goveenment  v.  Sueja- 
KANT  Achaejia.     Dekgoo  Shaikh  V.  Adam  Siecak 

17  W.  E.  Cr.  37 

21. Order  for  removal  of  wall — 

Criminal  Procedure  Code,  1861,  *•.  62.     S.  62  of    the 


■w&y— Criminal  Procedure  Code,  1861,  s.  62.  S. 
62  of  the  Code  of  Criminal  Procedure  does  not  apply 
to  a  private  dispute  between  two  parties  relative  to 
a  path.  NiLKOMUL  Mookhopadhya  v.  Anund 
Chunder   Lushkur         .         .      19  W.  R.  Cr.  6    i 


NUISANCE— conf^f. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE  — 

contd. 
Code  of  Criminal  Procedure  does  not  authorize  a 
Magistrate  summarily  to  direct  a  person  to  remove 
a  wall  erected  on  land  alleged  to  belong  to  another 
person  in  the  absence  of  evidence  showing  that  a 
riot  or  affray  was  likely  to  occur.  RadhakishoR  e 
V.    Giridharee   Sahee        .         13  W.  R.  Cr.  91 

22.  Order  for  removal  of  build- 
ings— Criminal  Procedure  Code,  1861,  s.  62. 
Orders  by  Subordinate  Magistrates  in  one  case 
directing  the  removal  of  a  house  on  the  ground  that 
it  was  in  a  dangerous  and  dilapidated  condition, 
and  in  the  other  directing  the  removal  of  a  granary 
on  the  ground,  that  it  had  been  improperly  erected 
upon  land  required  to  be  kept  unoccupied  for 
common  purposes,  were  set  aside  by  the  High  Court 
because  the  Subordinate  Magistrate  acted  without 
jurisdiction.     Anonymous         .     4  Mad.  A  p.  34. 

23.  Order  for  removal  of  ob- 
struction— Criminal  Procecbire  Code,  1872,  ss.  51S, 
521.  A  Magistrate  of  the  second  class  having 
passed  an  order  under  the  Criminal  Procedure  Code^ 
1872,  s.  518,  for  the  removal  of  an  obstruction, 
the  Magistrate  on  appeal  held  that,  though  the 
Proceedings  of  the  Subordinate  Magistrate  were- 
without  jurisdiction,  he  (the  Magistrate)  was  com- 
petent under  s.  518  to  direct  the  removal  of  the 
obstruction,  and  he  passed  an  order  accordingly. 
Held,  that  the  order  of  the  Magistrate  under  s.  518^ 
was  illegal,  and  that  he  should  have  proceeded 
under  s.  521  and  the  following  sections  of  the 
Code.  In  the  ^natter  of  the  petition  of  Brindabun 
DuTT         .         .         .  21  "W.  R.  Cr.  24. 


24. 


Dispute  as  to  right  of  pos- 


session— Criminal  Procedure  Code,  1872,  s.  518 — 
Breach  of  peace  imminent — Order  not  to  interfere 
with  a  temple.  Where  a  dispute  arises  as  to  the 
right  of  the  possession  of  lands  and  buildings,  a 
Magistrate,  if  he  considers  a  collision  between  the- 
parties  and  a  serious  breach  of  the  peace  imminent, 
may  properly  proceed  under  Ch.  39,  instead  of  Ch.  40> 
of  the  Criminal  Procedure  Code.  If  the  Magistrate- 
had  jurisdiction,  the  proceedings,  not  being  judicial, 
cannot  be  revised  by  the  High  Court.  An  order  to 
abstain  from  interference  with  a  temple,  and  ita 
property  is  an  order  to  abstain  from  a  ' '  certain 
act ' '  within  the  meaning  of  s.  518  of  the  CriminaL 
Procedure  Code.  Elavaristj  Vanamamaloi  Ram- 
ANUJA  Jeeyarsvami  V.  Vanamamalai  |Ramanuja 
Jeetar        .         .         .        I.  L.  R.  3  iVTad.  354. 


25. 


Order  to  alter  doorway  of 


temple — Criminal  Procedure  Code,  1861,  s.  62.. 
The  temple  of  Pandharpur,  a  public  temple,  is 
visited  at  crrtaiu  p?riod3  of  the  year  by  a  large 
concourse  of  pilgrims.  With  a  view  to  prevent  the- 
dangers  arising  from  overcrowding,  and  to  improve- 
the  ventilation,  the  Magistrate,  by  a  written  order,, 
urder  s.  62nof  the  Criminal  Procedure  Code,  directed 
the  hereditary  priests  of  the  temple  to  widen  and  ' 
highten  the  doorway.  Held,  that  such  order  wag 
legal  binder  the   above  section.    Semble  :    That  the- 


(     8805     ) 


DIGEST  OF  CASES. 


(     8806     ) 


NUISANCE— cow/?f. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 
case  would  have  been  the  same  had  the  temple 
been  private  property  ;  and  also  that  the  power  of 
Magistrates  to  issue  orders  under  the  section  in 
question  is  entirely  discretionary'.  Reg.  v.  Ram 
CHAJfDRA  Ekk.ath  .         .         6  Bom.  Cr.  36 


26. 


Po"wer  of    Magistrate    to 


order  repair  of  a  house  not  adjoining 
the  public  road — Criminal  Procedure  Code, 
sn.  133,  135,  and  136— Penal  Code  (Act  XLV  of 
1860),  f.  18S.  S.  133  of  the  Code  of  Criminal 
Procedure  does  not  empower  a  Magistrate  to  order 
the  owner  of  a  house  standing  apart  from  any  public 
road  in  its  own  compound  to  repair  such  house. 
By  ' '  persons  living  or  carrying  on  business  in  the 
neighbourhood,"  injury  to  whom  the  power  to  pass 
orders  under  s.  133  is  intended  to  prevent,  are 
meant,  not  the  persons  who  in  the  exercise  of  their 
private  rights  may  use  a  building  supposed  to  be  in 
a  dangerous  condition,  but  unascertained  members 
of  the  public  whose  ordinary  avocations  may  take 
them  to  the  neighbourhood  of  such  building. 
Queen-Empress  x.  Narayana,  I.  L.  R.  12  Mad. 
475,  and  Queen-Empress  v.  Bishamber  TmI,  I.  L.  R. 
13  All.  577,  distinguished.  QrEES-EMPRESS  v. 
Jasoda  N.iXD         .         .        I.  L.  R.  20  All.  501 


27. 


Disputed     possession     of 


temple — Criminal  Procedure  Code,  s.  144 — Ma- 
gistrate, iurisdiction  of.  The  District  Temple 
Committee  dismissed  the  trustees  of  a  certain 
temple  and  appointed  others.  The  dismissed 
trustees  retained  possession.  A  breach  of  the 
peace  having  become  imminent  in  the  opinion 
of  a  Deputy  Magistrate,  he  made  an  order,  under  the 
Criminal  Procedure  Code,  s.  144,  directing  the  newly- 
appointed  trustees  not  to  interfere  with  the  temple 
or  its  management.  Held,  that  the  Magistrate 
had  jurisdiction  to  make  the  order,  and  the  High 
Court  declined  to  interfere  on  revision.  Palaxi- 
APPA  Chetti  v.  Dorasami  Ayyab 

I.  L.  R.  18  Mad.  402 


28. 


Order  as  to  procession  in 


public  streets — Criminal  Procedure  Code,  1S72,  s. 
518 — Public  worship — Conflict  of  rights — Duty  of 
Magistrate  when  puMic  peace  threatened.  In  afford- 
ing special  protection  to  persons  assembled  for 
religious  worship  or  religious  ceremonies,  the  law 
points  to  congregational  rather  than  private 
worship,  and  it  may  fairly  be  required  of  congre- 
gations that  they  should  inform  the  Magistrate 
or  police  at  what  hours  they  customarily  assemble 
for  worship,  in  order  that  the  rights  of  other  persons 
may  not  be  unduly  curtailed.  No  sect  is  entitled 
to  deprive  others  for  ever  of  the  right  to  use  the 
public  streets  for  processions,  on  the  plea  of  the 
sanctity  of  their  place  of  worship,  or  on  the  plea 
that  worship  is  carried  on  therein  day  and  night. 
The  duties  of  a  Magistrate  in  cases  where  the 
public  peace  is  likely  to  be  disturbed  by  one  sect 
attempting  to  prevent  another  from  using  the 
public    streets    for    processions,    discussed.     The 


NUISANCE— coTifef. 

2.    UNDER  CRIMINAL  PROCEDURE  CODE— 

COTild. 

principles  laid  down  in  Muthetdu  Chetti  v.  Bapun 
Saib,  I.  L.  R.  2  Mad.  140,  examined,  explained  and 
approved.  StrsDBAM  v.  Qceex.  PoyxrsAMi  v. 
QtTEEN        .         .  I.  li.  R.  6  Mad.  203 

29. Order  to  remove  embank- 
ment— Criminal  Procedure  Code,  1S61,  s.  62. 
The  Subordinate  Magistrate  issued  an  order  to  two 
persons  directing  them  to  remove  a  certain  em- 
bankment, whereby  the  adjacent  lands  of  the  com- 
plainant were  in  danger  of  being  flooded.  Held, 
that  the  act  of  the  defendant  was  not  an  act  which 
could  be  prohibited  by  the  Subordinate  Magistrate- 
unders.  62  of  the  Code  of  Criminal  Procedure. 
ANOXYMOtrs    ....      5  Mad.  Ap.  19 


30. 


Order    to  destroy  tank — 


Obstruction  to  enjoyment  of  public  rights.  The 
defendant  had  made  a  tank  in  the  bed  of  a  khal  by 
thro^dng  two  bunds  across  it,  and  on  complaint  to 
the  Magistrate,  he,  finding  that  the  tank  had  been 
in  existence  only  for  about  six  years,  passed  an 
order  under  s.  62,  Act  XXV  of  1861,  directing  the 
defendant  to  destroy  the  bunds,  on  the  ground  that 
they  were  an  obstruction  to  the  enjojTnent  of  the 
river  by  the  public  in  the  rainy  season ;  and 
that  the  bunds  interfered  with  the  drainage  of  the 
country  and  tended  to  the  injury  of  the  crops  and 
of  the  inhabitants.  The  High  Court  held,  that 
s.  62  did  not  authorize  the  passing  of  such  an 
order.     Queen  v.  Golam  Darbesh 

»  :,1  B.  li.  R.  S.  N.  27  :  10  W.  R.  Cr.  3» 


31. 


Trespass  by    cattle — Penal 


Code,  s.  188.  A  Magistrate  issued  an  order  warning 
owners  of  cattle  to  take  proper  care  of  them  ;  and 
that  in  case  of  disobedience  or  neglect  they  would 
be  punished  according  to  law,  and  did  punish  them 
for  disobedience  under  s.  188  of  the  Penal  Code. 
Held,  that  the  Magistrate  was  not  competent,  under 
s.  62  of  the  Code  of  Criminal  Procedure,  1861-,  to 
pass  such  an  order.  The  order  contemplated 
under  that  section  is  in  the  nature  of  an  injunction, 
and  such  on  order  passed  by  a  Magistrate  would 
not  be  legal.  The  conviction  under  s.  188  of  the 
Penal  Code  was  therefore  illegal.  In  the  matter 
of  Ajhraddi  .         .         .     2  B.  Ij.  R.  A.  Cr.  45 


s.c.   Qfeen  v.  Ameeruddeen 


32. 


12  W.  R  Cr.  36 

Penal  Code,. 


s.  289.  An  order  by  a  Magistrate  prohibiting  the 
straying  of  cattle  within  certain  local  limits  is  not 
an  order  within  the  meaning  of  s.  62  of  the  Code  of 
Criminal  Procedure.  There  can  be  no  conviction 
for  disobedience  of  such  order  under  s.  289  of  the 
Penal  Code.     Qfeex  v.  Mozafar  Khalifa 

9  B.  li.  R.  Ap.  36 

s.c.    G0VEE>"5IENT    V.    MOZTTFFER    KhALIFA 

18  W.  R.  Cr.  21 

33.  Order  to  cut  dovfn  trees  as 

being  a  nuisance — R'^moval  of  nuisance — Power 
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liUJlSANC^E—contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 
of  Magistrate.  Under  s.  62  of  the  Code  of  Criminal 
Procedure,  1861,  a  Maaistrate  has  no  power  to 
issue  an  order  ex  parte  to  cut  down  trees  on  the 
representation  of  a  party  supported  by  the  report 
of  the  poh'ce  that  the  existence  of  the  trees  was  a 
nuisance.     Queen  v.   Ram  Chandra  Mookerjee 

5  B.  li.  R.  131 

s.c.  Uttam  Chander  Chatterjee  v.    Ram 
Chander  Chatterjee    .   13  W.  "R.  Or.  72 


34. 


Order  to  remove   stacked 


timber — Criminal  Procedure  Code,  1861,  s.  62 — 
Illegal  order.  Where  a  complaint  was  made  by  A 
that  timber  belonging  to  his  master,  which  had  been 
cut  and  stacked  in  a  certain  place,  had  been  remo- 
ved by  B,  who  said  that  the  timber  was  cut  not  by 
A  's  master,  but  by  himself,  and  that  he  had  stacked 
it  in  a  place  where  he  always  put  his  timber,  it  was 
beld  that  the  Magistrate  could  not  proceed  under 
s.  62  of  the  Code  of  Criminal  Procedure,  but  was 
bound  to  try  the  charge  brought  against  B,  and 
either  restore  the  timber  to  A  or  leave  it  where 
it  was.  according  to  the  result  of  the  investigation. 
Kartick  Chtjnder  Bal  v.  Chunder  Nath  Chuk- 
ERBTJTTY      ....      15  W.  R.  Cr.  56 

35.  Rival  hats — Order  as  to  hold- 
ing of  Mt  or  market — Rival  hats — Act  XXV  of  1S61, 
s.  404 — Judicial  order — Power  of  revision  by  High 
Court.  An  order  of  a  Magistrate  under  s.  62,  Crimi- 
nal Procedure  Code,  1861, — e.g.,  prohibiting  one  of 
two  rival  proprietors  of  two  different  hats  from 
holding  his  hat  on  certain  days  of  the  week  in 
order  to  prevent  obstruction,  annoyance,  and 
injury, — was  not  a  judicial  order,  and  was 
therefore  not  open  to  revision  by  the  High  Court 
under  s.  404,  Criminal  Procedure  Code.  Phear, 
J.  (dissenting).  Queen  v.  Abbas  Ali  Chowdhry 
6  B.  Ij.  R.  F.  B.  74 

s.c.  Abbas  Ali  Chowdhry  v.  Tllim  Meah 

14  W.  R.  Cr.  46 

Lalla  Mitterjeet  Singh  v.  Rajcoomar  Sircar 

18  W.  R.  Cr.  22 

See  as  to  s.  518  the  corresponding  section  of  Act 
X  of  1872.  In  the  matter  of  the  petition  of  Mokut 
Singh 6  N".  W.  16 


36. 


Rival   hats — Cri- 


minal Procedure  Code,  1861,  s.  62.  When  two  hats 
or  markets  were  held  on  the  same  day  on  adjacent 
pieces  of  land,  and  it  was  shown  to  lead  to  riots 
and  affray,  and  annoyance  to  persons  lawfully  em- 
ployed in  their  usual  avocations  that  they  should 
be  so  held,  an  order  by  the  Magistrate  under  s.  62 , 
prohibiting  the  parties  from  holding  the  hats  on  the 
same  day,  was  held  to  be  a  proper  order  under  s. 
62,  Act  XXV  of  1861.  Queen  v.  Kalikaprasad 
5  B.  L.  R.  Ap.  82  note  :  11  W.  R.  Cr.  5 


37. 


Criminal  Proce- 


NUISANCE— cowfti. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 
contd. 

A  Magistrate  has  power,  under  s.  62  of  Act  XXV  of 
1861,  to  prohibit  a  particular  landholder  from  hold- 
ing a  hat  on  a  particular  spot  on  a  particular  day 
at  least  for  a  temporary  period,  if  he  is  satisfied 
upon  reasonable  grounds  that  the  order  is  likely 
to  prevent,  or  tends  to  prevent,  a  riot  or  an  affray. 
In  ike  matter  of  the  petition  of  Bykuntram  Shaha 
Roy    .         ,         .         .      10  B.  Ij.  R.  F.  B.  434 

s.c.  Bykuntram  Shaha  Roy  v.  Meajan 

18  W.  R.  Cr,  47 

Overruling  Sheeb  Chunder  Bhuttacharjee   v 
Saadut  Ally  Khan         .         .     4  W,  R.  Cr.  12 


38. 


Order  under 


s.  518,  Criminal  Procedure  Code,  1872 — Order  to 
dose  a  hat.  In  a  case  in  which  the  Magistrate  passed 
an  order  under  s.  518,  Criminal  Procedure  Code, 
for  closing  a  hat  on  the  ground  that  it  was  only  a 
mile  apart  from  another  hat  and  a  breach  of  the 
peace  was  not  unlikely,  the  Sessions  Judge 
recommended  that  the  order  should  be  set  aside, 
s.  518  applying  only  when  a  breach  of  peace  was 
imminent.  Held,  that  under  expl.  2,  s.  518,  the 
order  could  be  made  in  all  cases  upon  such  informa- 
tion as  satisfied  the  Magistrate,  and  the  order  was 
one  which  he  had  power  to  make.  Bholanath 
Bose  v.  Komurttddin    .         .     20  W.  R.  Cr.  53 

39.  — — Criminal  Proce- 


dure Code,  1872,  s.  518.  The  operation  of  s.  518, 
Criminal  Procedure  Code,  was  confined  to  cases 
where,  in  the  opinion  of  the  Magistrate,  the  delay 
which  would  be  caused  by  adopting  a  different 
procedure  from  that  specified  in  the  explanation  to 
that  section  would  "occasion  a  greater  evil  than 
that  suffered  by  the  person  on  whom  the  order  is 
made  or  would  defeat  the  intention  of  this  (39th) 
Chapter. ' '  Where  a  Magistrate,  mthout  hearing 
the  petitioner  or  giving  him  an  opportunity  of  being 
heard,  and  simply  on  the  foundation  of  a  police 
officer's  report,  directed  the  petitioner  to  abstain 
from  holding  a  hat  upon  his  land  on  a  certain  day 
because  another  party  had  long  been  accustomed 
to  hold  a  hat  on  his  land  adjacent  to  the  petitioner's 
hat  on  the  day  following  that  on  which  the  petitioner 
held  his  hat,  it  was  held  that  his  order  passed  under 
s.  518  was  ultra  vires,  the  police  officer's  report 
being  vague  and  insufficient,  and  a  private  interest 
of  this  kind  not  affording  a  ground  for  making  an 
order  under  s.  518  or  any  other  order  under  the 
Criminal  Procedure  Code.  Banee  Madhub  Ghosb 
V.  Wooma  Nath  Roy  Chowdhry 

21  "W.  R.  Cr.  26 

See  Kali  Narayan  Roy  Chowdhry  v.  Abdool 
GuFFooR  Khan      .         .         ,   22  W.  R.  Cr.  24 


40.  - 


dure    Code  [Act  XXV  of  1861),  s.   62— Act  X  of 
1872,  s.  518 — Rival    hats — Power    of    Magistrate. 


Criminal   Proce- 

dure  Code,  1872,  s.  518 — Hat,  removal  of,  order  of 
Magistrate,  as  to.  Where  a  Magistrate  made  an 
order  under  s.  518  of  the  Code  of  Criminal  Proce- 
dure (Act  X  of  1872),  directing  one  of  two  rival  hat 
proprietors   to  remove  his  hat  to  such  a  distance 
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"NTJlSANCB—contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 
contd. 

as  to  render  it  useless  for  the  purposes  for  which 
it  was  established,  it  was  held  that  the  order  came 
within  the  purview  of  the  Full  Bench  decision  of 
Gopi  Mohun  MuUicl  v.  Taramoni  Chowdhrani,  I.  L. 
B.  5  Calc.  7:4  C.  L.  R.  309,  and  might  be  set 
aside  as  in  excess  of  jurisdiction.  Shurut  Chun- 
deb  Banekjee  v.  Bamachaean  Mookerjee 

4  C.  li.  R.  410 


41. 


Order     prohibit- 


ing   holding    of  hat — Criminal  Procedure   Code,  ss. 
134,    144 — Penal   Code,    s.    18S — Disobeying    order 
of    public    servant — Trader    at      hat.      A    District 
Magistrate,  by  an  order  made  under  s.  144  of   the 
Criminal  Procedure  Code,  after  stating  that  it  ap- 
peared that  one  ''  G  G  S  has  recently  established  a 
hat  at  S  in  the  vicinity  of  K,  an  old-established  hat, 
and  held  it  on  the  same  days,  and  that,   in  conse- 
quence of  the  establishment  of  the  new  hat  and  the 
endeavours  made  to  induce  or  force  people  to  fre- 
quent the  new  hat  instead  of  the  old  one,  a  serious 
breach  of  the  peace  or  riots  are  imminent,"  ordered 
that  the  said  G  G  S  and  all  other  persons  abstain 
from  holding  such  hat  on  those  days.     The  order 
was  duly  made  and  promulgated,  but  not  strictly 
in  accordance  with  s.   134  of  the  Code,  and  the 
orders  of  Government  made  thereunder.     Notwith- 
standing the  order,  one  P  C  A  was  found  exposing 
goods  for  sale  as  a  trader  at  the  hat  on  one  of  the 
prohibited    days,    and     he  was  thereupon  charged 
with  disobeying  the  order  of  the  Magistrate,  and 
convicted  of  an  offence  under  s.  188  of   the  Penal 
Code.    Held,  that  the  conviction  was  bad,  as  P  C  A 
did  not  come  within  the  description  of  the  persons 
intended  by  the  order  to  be  prohibited  from  ' '  hold- 
ing ' '    the  hat,  which  referred  to  ' '  holding  ' '    as 
owner  or  manager,  not  as  a  trader.    Held,  also,  that 
the  terms  of  s.  134  of  the  Code  and  the  notification 
made  by  Government  thereunder  as   to   promul- 
gation and  issue  of  an  order  are  directory,  but  an 
omission  to  follow  strictly  such  direction,  though 
it   is   an   irregularity,   does   invalidate   the   order : 
•  where  therefore  it  is  shown  that  the  order  has  been 
brought   to  the  actual  knowledge  of  the  persons 
sought  to  be  affected  by  it,  such    omission    does 
not  prevent  the  case  coming  within  s.   188  of  the 
Penal    Code.     In    the   matter    of    the     prtition   of 
Paebutty    Charan    Aich.     Parbutty     Charax 
AicH  V.   Queen-Empress        I.  L.  R.  16  Gale.  9 

42.  Order  prohibiting  use  of 

musical  instruments— CrmiwaZ  Procedure  Code, 
1861,  a.  62.  A  Magistrate  cannot,  under  s.  62,' 
Code  of  Criminal  Procedure,  in  general  terms  forbid 
two  parties  to  use  any  musical  instrument  in  the 
neighbourhood  of  each  other's  house,  though  he 
may  forbid  their  doing  so  for  the  purpose  of  mutual 
annoyance.     In  re  Ram  Chunder  Geer   Gossain 

6  W.  R.  Or.  40 

43.  Order       stopping      music 

while  passing  place  of  ■worship—Illegal  order. 


NUISANCE— fon<d. 

2.    UNDER   CRIMINAL  PROCEDURE  CODE 

— conid. 

An  order  of  the  Magistrate  directing  that  all  music 
should  cease  when  any  procession  is  passing  a  cer- 
tain place  of  worship  : — Held,  idtra  vires.  Muthialu 
Chetti  v.   Baupun  Saib  .    I.  L.  R.  2  Mad.  140 

44. Order   prohibiting  collec- 

tion of  rents — Dispute  as  to  right  to  rent  by  rival 
proprietors — Criminal  Procedure  Code,  1872,  s.  518. 
In  case  of  a  dispute  between  rival  parties  as  to  the 
payment  of  rents  by  tenants,  a  Magistrate  has  no 
power,  under  s.  518  of  Act  X  of  1872,  to  make 
an  order  that  no  rents  should  be  collected  until  such 
time  as  the  right  and  title  of  one  party  should  have 
been  established  by  a  competent  Court.  Pbosunxo 
CoojiAR  Chaiterjee   v.   Empress 

8  C.  L.  R.  231 

45. Order  not  to  collect  cesses 

— Crimirhal  Procedure  Code,  1861,  s.  62.  A  Magis- 
trate cannot  pass  an  order,  under  s.  62  of  the  Code 
of  Criminal  Procedure,  directing  a  certain  person 
to  abstain  from  a  certain  act,  or  to  take  order  with 
certain  property,  unless  he  is  sati-fied  that  such 
direction  on  his  part  is  likely  to  prevent,  or 
tends  to  prevent,  a  riot  or  affray  ;  nor  can  he  pass 
an  order  under  that  section,  calling  upon  a  person 
to  enter  into  recognizances  not  to  collect  certain 
cesses.     In    the    matter    of    Luchmiput    Stngh 

14  W.  R.  Or.  3 


46. 


Order  to  prevent  obstrue- 

Procedure    Code    {Act    XXV    of 

■518  and 


VOL.  IV. 


tion — Criminal 

1861),  ss.  62  and  308— Act  X  of  187 
521.  When  a  case  falls  brth  under  s.  62  and  under 
s.  308  of  the  Criminal  Procedure  Code,  the  order 
of  the  Magistrate  ought  not  to  be  absolute  in  the 
first  instance.  He  should  give  the  defendant  an 
opportunity  to  show  cause  against  the  order. 
Semble  :  Whether  a  case  comes  under  either  of  these 
two  sections  or  under  both,  the  order  of  the  Magis- 
trate ought  to  contain  a  clear  statement  of  the  facts 
upon  the  basis  of  which  the  Magistrate  has  made 
the  order.  In  the  matter  of  Harimouan  Malo. 
In  the  matter  of  Joykristo  Mookerjee 

1  B.  L.  R.  A.  Cr.  20  :  10  W.  R.  Or.  5 

47.  Procedure — Case  falling  u-ithin 

scope  both  of  s.  62  and  s.  308,  Criminal  Procedure 
Code,  1861.  In  a  case  within  s.  62  of  the  Code  of 
Criminal  Procedure,  which  also  falls  within  the 
scope  of  s.  308  of  the  same  Code,  a  Magistrate  must 
conform  to  the  more  particular  directions  of  the 
latter  section,  not  to  those  of  the  former.  Khan 
Chand  v.  Collector  of  BooLrxDSH.iHrR 

1  N.  W.  Pt.  7,  110  :  Ed.  1873,  197 

48 Removal  of  obstruction — 

Criminal  Procedure  Code,  1861,  s.  308 — Joint  Ma- 
gistrate in  charge  of  division.  Proceedings  under 
s.  308  of  the  Code  of  Criminal  Procedure  for  the 
removal  of  obstructions  may  be  originated  by  a 
Joint  Magistrate  in  charge  of  a  division  of  a  district. 
In  the  matter  of  the  petition    of  Punchaxux  Bose 

15  W.  R.  Cr.  41 

13  B 
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NVlSA-NCB—contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 


49. 


Jurisdiction     of 


Joint  Magistrate — Criminal  Procedure  Code,  s.  308. 
The  Magistrate  of  a  district  can  alone  hold  pro- 
ceedings in  a  case  (such  as  the  removal  of  a  thatched 
house)  under  s.  308  of  the  Code  of  Criminal  Proce- 
dure. The  Joint  Magistrate,  while  in  charge  of  the 
Magistrate's  office,  has  no  such  jurisdiction.  In 
the  matter  of  Greesh  Chunder  Chuckerbutty 

15  W.  R.  Cr.  36 

50. Order  as  to  future  obstruo- 

tion — Criminal  Procedure  Code,  1S72,  ss.  521,  526. 
S.  520,  Criminal  Procedure  Code,  1872,  does  not 
enable  a  Magistrate  to  make  any  orders  except  such 
as  are  mentioned  in  s.  521,  under  which  he  can 
only  deal  with  existing  obstructions  :  the  Magistrate 
has  no  power  to  direct  what  is  to  be  done  in  the 
case  of  any  future  obstruction.  Kashi  Chunder 
Chuckerbutty  v.  Yar  Mahomed 

21  W.  R.  Cr.  10 

51.  : —  Removal  of  public  nuisance 

— Criminal  Procedure  Code,  1861,  s.  .308 — Sum- 
mary  order  to  police.  In  order  to  remove  a  public 
nuisance,  a  Magistrate  is  bound  to  proceed  under 
s.  308  and  following  sections  of  Ch.  XX  of  the 
Criminal  Procedure  Code  and  is  not  competent  to 
pass  a  summary  order  to  the  police  to  do  so. 
Queen  v.  Damodur  Dass     .  .     2  N.  W.  452 


52. 


Nuisance   in  public  place, 


necessity  for  proof  of — Criminal  Procedure 
Code,  1872,  s.  521.  In  a  pro.secution  under 
s.  521,  Criminal  Pi-ocedure  Code,  it  is  necessay  to 
show  that  the  act  complained  of  is  a  nuisance,  and 
that  it  was  committed  in  a  thoroughfare  or  public 
place.     Muzhur  Ali  v.   Gundowree  Sahoo 

25  W.  R.  Cr.  72 

53.  Order  for  removal  of  pro- 
stitute— Criminal  Procedure  Code,  1872,  s.  521. 
The  Code  of  Criminal  Procedure  (Act  X  of  1872), 
s.  521,  does  not  warrant  a  Magistrate's  interference 
with  a  prostitute  for  the  purpose  of  removing  her 
from  her  dwelling-house  simply  on  the  ground  of 
her  profession,  so  long  as  she  behaves  herself 
orderly  and  quietly  and  creates  no  open  scandal 
by  riotous  living.  NuxDO  Kumaree  Peshagur 
V.   Anund  Mohun  Gooho    .     24  "W.  R.  Cr.  68 


54.  Private  road  with  right  of 

■way  over  it — Criminal  Procedure  Code,  1861,  s. 
311  et  seq.  S.  311  of  the  Code  of  Criminal  Pro- 
cedure and  the  other  sections  of  Ch.  XX  of  that 
Code  referred  to  public  thoroughfares  and  not  to 
private  roads  over  which  a  right  of  way  has  been 
established.  GooROO  Churan  Goon  v.  Gunga 
GoBiND  Chatterjee       .         .  8  W.  R.  269 

55. Dispute   as    to    right    to 

■water.  In  a  case  of  a  dispute  as  to  the  right  to 
the  use  of  Avater  the  Magistrate  should  not  proceed 
as  for  a  nuisance  under  Ch.  XX,  Criminal  Proce- 
dure Code,  1861.     Queen  v.  Madhoo  Churn 

13  W.  R.  Cr.  51 


NUISANCE— cow<i. 

2.  UNDER    CRIMINAL    PROCEDURE    CODE 

— contd. 


56. 


Obstruction  of  drain — Cri- 


minal Procedure  Code,  1861,  s.  308.  The  obstruc- 
tion of  a  drain  into  which  the  sewage  of  complain- 
ant's premises  fell  does  not  fall  either  under  s.  308 
or  320  of  the  Code  of  Criminal  Procedure,  but 
is  matter  for  a  civil  suit  and  injunction.  In  re 
Troylaknath  Bose         .         .     5  W.  R.  Cr.  58 

57.  Prevention  of  nuisance  by 

ipuhlio— Criminal  Procedure  Code,  1861,  s.  308. 
S.  308  of  the  Criminal  Procedure  Code,  1861, 
does  not  apply  where  a  private  individual  charges 
the  public  with  committing  a  nuisance  in  the 
exercise  of  an  admitted  right.  Bechaeam 
Ghorooee  v.  Boistubnath  Bhooyan 

14  W.  R.  771 


58. 


Order  for  protection  of  pub- 


lic health — Power  of  Magistrate — Criminal  Pro- 
cediire  Code,  1872,  s.  521.  A  Magistrate's  powers, 
under  s.  521,  Code  of  Criminal  Procedure,  are  con- 
fined to  the  instances  specifically  mentioned  in  that 
section,  which  does  not  confer  general  powers  upon 
a  Magistrate  to  pass  any  order  he  may  consider 
necessary  for  the  protection  of  the  public  health. 
It  is  only  from  a  thoroughfare  or  public  place 
that  under  that  section  a  Magistrate  is  at  liberty 
to  direct  a  nuisance  to  be  removed.  In  the  matter  of 
the  petition  of  Soojaut  Hossein 

22  W.  R.  Cr.  19 

Petambur  Jugi  v.  Nasaruddy 

25  W.  R.  Cr.  4 


59. 


Obstruction  of  thorough- 


fare— Criminal  Procedure  Code,  1861,  s.  308.  In 
the  case  of  a  complaint  under  s.  308  of  the  Code  of 
Criminal  Procedure,  for  the  removal  of  an  obstruc- 
tion from  a  thoroughfare,  a  Magistrate  should 
first  inquire  if  the  road  is  a  public  one  or  not.  If  he 
finds  in  the  affirmative,  he  has  jurisdiction  to  pro- 
ceed ;  if  in  the  negative,  he  should  withhold  his 
hand  and  abstain  from  carrying  out  the  order  for 
the  removal  of  the  obstruction.  In  the  matter  of 
the  petition  of  Becharam   Bhuttacharjee 

15  W.  R.  Cr.  67 


60. 


Obstruction     to     public      j 


thoroughfare — Criminal  Procedure  Code  {1882), 
ss.  133,  137,  and  437 — Further  inquiry — Jurisdic- 
tion of  Sessions  Judge.  In  a  complaint  for  alleged 
obstruction  of  a  public  thoroughfare,  the  Magistrate, 
after  mailing  preliminary  inquiries,  was  of  opinion 
that  the  alleged  way  was  not  a  public  thoroughfare, 
and  refused  to  take  action  under  s.  133  of  the  Code 
of  Criminal  Procedure.  The  Session  Judge,  being 
of  opinion  that  the  Magistrate  should  have  gone  on 
with  the  case,  dire 'ted  a  further  inquiry  under 
s.  133.  Such  inquiry  was  held,  and  the  Magis- 
trate, without  taking  evidence  in  support  of  the 
complaint,  made  his  conditional  order  under 
s.  133  absolute  under  s.  137.  Held,  that  the  order 
of  the  Sessions  Judge,  directing  a  further  inquiry 
was  ultra  vires,  there  being  no  section  of  the  Code 
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2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 
under  which  an  order  for  further  inquiry  could  be 
made  in  the  case,  s.  437  having  no  application. 
Held,  also,  that  the  Magistrate,  before  whom  the 
petitioner  showed  cause,  should  not  have  made 
his  conditional  order  under  s.  133  absolute  without 
taking  evidence  upon  the  matter  of  the  complaint  : 
the  words  ■■e%-idence  in  the  matter"  meaning 
"  in  the  matter  of  the  complaint,"  and  not  simply 
■evidence  which  the  opposite  party  might  offer. 
Sedtath  Roy  v.  Aisaddi  Halber 

I.  L  E.  24  Gale.  395 
1  C.  W.  IS".  217 

61.   Private     road — 

Criminal  Procedure  Code,  1861,  s.  308.  Although 
a  road  may  be  a  private  one,  a  Deputy  Magistrate 
has  jurisdiction  to  make  an  order  under  s.  308,  Code 
of  Criminal  Procedure,  1861,  if  it  appears  that  s. 
320  applies  to  it, — that  is,  if  it  is  open  to  the  use  of 
a  certain  class  of  persons  who  used  it  a  few  days 
before  the  occurrence  of  the  dispute.  Taeinee 
•Chttrn  Shah  r.  Boxomali  Nag    19  W.  R.  Or.  33 

62.  Ordar    not    to    frequent 

public  places — Criminal  Procedure  Code  (Act  X  of 
1882),  s.  133.  A  general  order  of  the  Magistrate 
directing  the  public  not  to  frequent  the  roads  and 
public  place  in  a  village  between  certain  hours  is 
one  made  without  jvuisdiction  under  s.  133,  Act 
X  of  1882.  in  the  mattir  of  Komut,  Kristo 
BoN-icK        .         .         .         .        12  C.  L  E.  231 

63.  Order  prohibiting  crema- 
tion in  certain  place — Criminal  Procedure 
Code,  1872,  s.  521.  An  application  to  have  it 
declared  that  a  certain  place  could  not  be  used  for 
cremation  purposes,  would  not  come  under  Act  X 
•of  1872,  s.  521.  GuDADHrE  Kamila  v.  Baidaxath 
Jaxa 24  W.  R.  Cr.  6 

64.  Order  of  removal  of  burn- 
ing ghat — Burning  ghat  or  cremation-ground — 
Criminal  Procedure  Code  (Act  X  of  1882),  ss.  133, 
140,  437— Jurisdiction  of  District  Magistrate  to 
order  further  inquiry  in  a  proceeding  under  s.  133 
of  the  Code — ''Legalised  nuisance  " — Private  cre- 
mation-ground, duties  of  owner  of — ''Public  place  " 
— '-Trade  or  occupation''— Form  of  Notice.  A 
District  Magistrate  has,  strictly  speaking,  no  power 
under  s.  437  of  the  Criminal  Procedure' Code  (Act 
X  of  1882)  to  order  a  further  inquiry  into  a  proceed- 
mg  under  s.  133  of  the  Code,  which  has  been 
practicaUy  dropped  by  a  Subordinate  Magistrate 
the  proper  course  being  to  refer  the  matter  to  the 
High  Court.  Although  a  burn'ng  gh-.t  or  crema- 
tion ground  may  not  m  itself  be  a  '^nuisance" 
within  the  meaning  of  cl.  2.  s.  133  of  the  Criminal 
Procedure  Code  (Act  X  of  1882)  still  a  Magistrate 
will  have  jurisdiction  to  take  action  under  that 
section  if  it  IS  shewn  that  such  a  ghat  or  oround  is  in 
such  an  offensive  state,  or  that  cremation  is  carried 
upon  it  in  such  an  offensive  manner,  as  to  be  a 
source  of  injury,  danger,  or  annoyance  to  persons 
livmgm  the  vicinity.   Queen-Empress  v.  Saminadha 


NUia  AN  CEi— contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 
Pillai,  I.  L.  R.  19  Mad.  464,  and  Bamford  v. 
Tumley,  31  L.  J.  Q.  B  (Ex.  Ch.)  286,  referred  to 
and  discussed.  Brindabun  Chander  Roy  v.  Chair- 
man of  Municipal  Commissioners  of  Serampore,  19 
W.  R.  Cr.  309,  distinguished.  A  private  pro- 
prietor may  be  guilty  of  acts  done  on  his  private 
property,  which  may  give  rise  to  a  public  nuisance  ; 
the  owner  of  a  cremation  ground  may  be  held  to 
create  a  '■  nuisance  "  if  he  allows  the  cremation  of 
bodies  upon  that  ground  to  be  so  performed  as  to 
annoy  or  endanger  the  lives  and  properties  of 
persons  living  in  the  neighbourhood.  The  proprie- 
tor  of  a  cremation-ground  cannot  be  said  to  be 
carrving  on  any  '"  trade  or  occupation"  within  the 
meaning  of  el.  3,  s.  133  of  the  Criminal  Procedure 
Code.  A  Magistrate  has  ni  power  under  s.  J  33 
of  the  Criminal  Procedure  Code  to  order  the 
removal  of  a  burning  ghat  from  its  position,  but 
he  can  direct  a  proprietor  to  ' '  remove  the  nui- 
sance, "  i.e.,  to  take  such  steps  as  would  result  in 
the  cremation  of  corpses  ceasing  to  be  a  nuisance 
to  the  public.  Ixdka  Nath  Baxerjee  i-.  Queex- 
EsiPBESS       .         .         .     I.  li.  E.  25  Calc.  425 

2  C.  W.  N.  113 


65. 


Excavations  near  a  public 


place — Criminal  Procedure  Code  (Act  X  of  1882), 
s.  133 — Magistrate's  power  to  order  the  excavations 
to  he  fenced,  and  not  to  be  filled  up.  Under  s.  133  of 
the  Criminal  Procedure  Code  (Act  X  of  1882),  a 
Magistrate  has  no  power  to  order  excavations 
adjacent  to  a  public  way  or  any  public  place  to  be 
filled  up ;  he  can  only  order  them  to  be  fenced. 
In  re  Sui^maxji  Gulam  Husex 

I.  li.  E.  22  Bom.  714 


66. 


Obstruction  in    a  public 


river — Criminal  Procedure  Code  (Act  X  of  1882), 
.s.  133 — Meaning  of  '•  obstruction  "  as  used  in  the 
section.  S.  133  of  the  Code  of  Criminal  Procedure 
(Act  X  of  1882)  contemplates  not  only  that  the 
way,  river,  or  channel  where  an  unlawful  obstruc- 
tion is  made,  mast  be  one  of  publi:-  use.  bit  also 
that  the  obstruction  must  be  of  that  publio 
use.  Where  a  dispute  arose  bet\veen  the  proprietors 
of  two  talukhdari  villages  situate  on  the  banks  of 
a  river  about  the  diversion  of  the  course  of  the 
river  by  means  of  a  dam  and  a  trench  made 
by  one  of  them  in  the  current  of  the  river,  and  each 
talukhdar  claimed  the  river  as  his  own  private 
property: — .ffeW.  that  the  Magistrate  had  no  juris- 
diction to  interfere  under  s.  133  of  the  Criminal 
Procedure  Code  I(  Act  X  of  1882).  In  re  Jaswat- 
SAXGJi  Fatesaxgji       .     I.  L.  E.  22  Bom.  938 

67.   Service  of  notice  of  orders 

under  s.  133 — Procedure — Criminal  Procedure 
Code,  1882,  s.  133.  The  mode  of  service  of  notice  of 
an  order  under  s.  133,  considered.  Qceex-Empkess 
V.  Narayaxa      .         .         L  li.  E.  12  Mad.  475 

68.    Order      regulating      boat 

traffic  at  a  landing  place — Criminal  Procedure 
Code  (Act  X  of  1882),  s.  144— High  Court's  power  of 

13  B  2 


(     8815     ) 


DIGEST  OF  CASES. 


{     8816     ) 


NUISANCE— coriid 

2.  UNDER  CRIMINAL    PROCEDURE  CODE— 
contd. 

revision  when  order  cannot  he  made  under  that 
section.  An  order  regulating  the  boat  traffic  at  a 
certain  landing  place  of  a  river  in  the  manner 
directed  by  the  order  passed  in  this  case  held  to  be 
not  an  order  that  is  authorized  by  s.  144  of  the 
Criminal  Procedure  Code.  If  the  order  be  one  that 
cannot  be  made  under  s.  144  of  the  Criminal  Pro- 
cedure Code,  the  mere  fact  of  the  order  purporting 
to  have  been  made  under  that  section  does  not  pre- 
vent the  High  Court  from  interfering  with  it  in 
revision.  AhaT/eswari  Dehi  v.  Sidheswari  Dehi, 
I.  L.  R.  16  Calc.  80,  and  Ananda  Chtindra 
Bhatiacharjee  v.  Stephen,  I.  L.  R.  19  Calc.  127, 
followed.  QuEEx-LjiPRESS  v.  Pratap  Chuxder 
Ghose    .         .         .         .    I.  li.  R.  25  Calc.  852 

2  C.  W.  N.  593 

69.       Order  against  minor — Cri- 

minal  Procedure  Code  {Act  X  of  1882),  s.  144.  An 
order  purporting  to  have  been  made  under  s.  144, 
Criminal  Procedure  Code,  to  the  effect  that  the  peti- 
tioner should  not  go  to  a  certain  village  or  allow  any 
of  his  servants,  relations  or  friends  to  go  there,  is  of 
the  most  indefinite  character.  A  Magistrate  cannot 
make  such  an  order  against  a  minor  and  hold  him 
responsible  for  the  acts  of  other  persons.  Golam 
Mohamad  v.  Bhtjban  Mohan  Moitra. 

2  C.  W.  N.  422 

70.  -~— Order   purporting     to    be 

made  under  s.  144 — Criminal  Procedure  Code 
(Act  X  of  1882),  s.  144 — Crimincd  Procedure  Code, 
ss.  435,  439 — Jurisdiction  of  the  High  Court  to 
interfere  with  such  an  order — Ex  parte  order — 
Property  beyond  the  jurisdiction  of  the  Court 
passing  the  order.  R  purchased  some  properties  in 
execution  of  a  mortgage-decree,  and  was  put  in 
possession  of  the  same.  The  Joint  Magistrate  of 
Dacca,  purporting  to  act  under  s.  144  of  the  Code  of 
Criminal  Procedure,  ordered  R  or  any  of  his  subor- 
dinates to  refrain  from  entering  upon* the  lands 
and  properties  and  directed  him  to  show  cause  why 
the  order  should  not  be  made  absolute  or  rescinded. 
No  cause  being  shown  w!  en  the  case  was  called  on, 
the  order  was  made  absolute  ex  parte.  Held,  that 
looking  at  the  nature  of  the  case  and  to  the  lan- 
guage of  s.  144,  Criminal  Procedure  Code  it  was  clear 
that  the  section  does  not  apply  to  a  case  like  the 
present  and  the  order  purporting  to  be  made  under 
that  section  is  therefore  bad.  Held,  further,  that 
when  an  order,  though  purporting  to  be  made 
under  s.  144,  does  not  properly  come  within  the 
scope  of  that  section,  the  High  Court's  power  of 
revision  is  not  ousted  by  the  provision  in  the  last 
part  of  s.  435  of  the  Code  of  Criminal  Procedure. 
Ananda  Chawlra  Bhuttacharjee  v.  Carr-Stephen, 
I.  L.  R.  19  Calc.  127,  and  In  the  matter  of  Krishna 
Mohun  Bysack,  1  C.  L.  R.  58,  followed.  Where 
the  party  called  upon  to  show  cause  appeared  in 
Court  ten  minutes  after  an  order  absolute  had  been 
made  ex  parte,  and  applied  to  be  heard,  but  the 
Magistrate  declined  to  do  so,  it  was  held  that  the 
Magistrate  ought,  under  the  circumstances,  to  have 
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heard  the  applicant  and  that  he  exercised  an 
unwise  discretion  in  not  doing  so.  No  order  under 
s.  144  can  be  made  by  a  Magistrate  where  the 
property  is  situated  outside  the  local  limits  of  his 
jurisdiction.     Roop  Lall  Dass  v.  Manook. 

2  C.  W.  N.  572 

71.  Jurisdiction  of  a  Magistrate 

— Criminal  Procedure  Code,  1882,  s.  144 — Penal 
Code,  s.  188.  Where  a  Sub-Divisional  Magistrate,  by 
an  order  purporting  to  have  been  made  under  s.  144, 
Criminoi  Procedure  Code,directed  certain  prostitutes 
and  their  zamindars,  under  whom  they  held  the 
land,  to  remove  the  houses  of  the  former  from  a 
particular  site  within  24  hours  and  to  take  up  their 
quarters  on  the  opposite  side  of  a  railway  line,  on 
the  ground  that  the  visitors  to  the  prostitutes  have 
to  cross  the  railway  lines  and  thereby  their  lives 
would  be  endangered,  and  for  the  disobedience  of 
the  said  order  directed  procecution  under  s.  188, 
Penal  Code  : — Held,  that  s.  144,  Criminal  Procedure 
Code,  was  not  intended  to  apply  to  such  cases,  and 
the  orders  referred  to  were  ultra  vires.  In  the 
7n after  of  the  petition  of  Bieeshwar 

2  C.  W.  N.  70 

72.  Order  to  abstain  from 
certain  act — Criminal  Procedure  Code,  1882, 
s.  144.  A  Deputy  Commissioner  passed  an  order 
under  s.  144  of  the  Criminal  Procedure  Code,  pro- 
hibiting a  person  from  collecting,  or  attempting  to 
collect,  any  rent,  either  herself  or  through  any  of 
her  officers  or  servants,  from  the  raiyats  of  two 
specified  parganas,  and  also  from  effecting  any 
sale  or  putting  in  hand  any  transaction  with  regard 
to  standing  trees  or  colleted  timbers  in  an  estate, 
or  erecting  any  adda  or  kachari  in  such  parganas 
for  a  period  of  two  months.  Upon  an  application 
to  set  aside  such  order  : — Held,  that  the  acts  which 
the  petitioner  was  directed  to  abstain  from  were 
not  acts  which  come  within  the  meaning  of  the 
words  "  a  certain  act  "  as  used  in  s.  144  of  the 
Code  of  Criminal  Procedure,  and  that  the  order 
should  be  set  aside.  Abayeswari  Debt  v.  Sidhes- 
WARi  Debi      .         .         .      I.  L.  R.  16  Calc.  80 

73.  Order    forbidding  person 

frora  collecting  rent — Criminal  Procedure 
Code  (Act  X  of  1882),  ss.  144,  439— Superintend- 
ence of  Hirih  Court — Charter  Act  (24  d;  25  Vict.,  c. 
104),  s.  15 — Revision.  An  order  forbidding 
a  person  who  claimed  an  interest  in  certain  proper- 
ties from  collecting  any  rent  from  the  raiyats  on 
the  properties  does  rot  fall  within  s.  144  of  the 
Code  of  Criminal  Procedure.  Such  an  order  is 
therefore  made  without  jurisdiction,  and  may  be  set 
aside  under  the  High  Court's  powers  of  revision 
and  superintendence  conferred  by  s.  439  of  the 
Criminal  Procedure  Code,  and  s.  15  of  the  Charter 
Act.  Chapter  XI  of  the  Code  of  Criminal  Procedure 
refers  to  interference  or  dealing  of  some  kind  with 
the  land  itself  or  with  something  erected  or  stand- 
ing upon  it,  and  is  directed  to  the  prevention  or 
direction  by  prompt  order  of  some  definite  act  on 
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the  part  of  an  individual,  so  that  injury  or  nuisance 
may  not  be  caused.  A>"a>'da  Chuxdka  Bhutta- 
CHARJEE  V.   Stephex     .     I.  L.  E.  19  Cale.  127 


74. 


Magistrate's   authority    to 


prohibit  the  public  generally  from  giving 
caste-dinners — Criminal  Procedure  Code  {Act  X 
of  1882),  s.  144— Public  notice.  Owing  to  the 
prevalence  of  cholera,  the  District  Magistrate  of 
Broach  issued  an  order,  in  the  form  of  a  proclama- 
tion, under  s.  144  of  the  Criminal  Procedure  Code 
(Act  X  of  1882),  forbidding  the  public  generally  to 
give  caste-dinners  in  the  city.  The  order  was 
posted  in  different  quarters  of  the  city,  including  the 
street  in  which  the  accused  had  his  dwelling-house. 
A  few  days  after  the  promulgation  of  this  order,  the 
accused  gave  a  feast  in  a  private  house  to  about 
500  people  of  his  caste.  He  was  thereupon  con- 
victed of  disobedience  to  an  order  duly  promulga- 
ted by  a  public  servant  under  s.  188,  cl  (b)  of  the 
Penal  Code,  and  sentenced  to  a  fine  of  R35.  Held, 
reversing  the  conviction  and  sentence,  that  the 
District  Magistrate's  order  was,  both  in  its  sub- 
stance and  its  manner  of  publication,  illegal,  as 
being  beyond  the  powers  conferred  by  s.  144  of  the 
Code  of  Criminal  Procedure.  The  power  of  the 
Magistrate  under  that  section  is  confined  to  the 
direction  to  a  particular  person  to  abstain  from 
acts  of  a  certain  character,  or  to  the  public 
generally  to  abstain  from  similar  acts  when  fre- 
quenting a  particular  place.  Queen-Empress  v. 
Lakhmidas  Makaxdas    .     I.  Ij.  R.  14  Bom.  165 


75. 


Order      under    Criminal 


Procedure  Code  (Acts  X  of  1882  and  V  of 
1898),  s.  144,  made  ex  parte — Absence  of  proof 
of  emergency — Iv^sufficient  notice.  Ordinarily  in 
proceedings  under  s.  144  notice  should  issue  upon 
the  person  against  whom  the  order  was  directed. 
It  is  only  in  the  case  of  emergency,  or  where  the 
circumstances  do  not  admit  of  the  serving  in  due 
time  of  a  notice  upon  such  person,  that  service  of 
notice  is  dispensed  with,  and  the  order  may  be 
made  ex  parte  under  subs.  (2).  Where  therefore 
an  order  was  passed  by  the  Magistrate  directing  the 
petitioners  to  remove  certain  huts  erected  by  them 
within  three  hours  from  time  of  service  <  f  order 
and  there  was  nothing  on  the  record  or  in  the 
Magistrate's  explanation  to  show  that  there  was 
any  emergency  in  the  matter  or  that  it  was  of  such 
a  nature  that  the  circumstances  did  not  admit  of 
the  service  in  due  time  of  the  notice  upon  the  peti- 
tioners, the  High  Court  set  aside  the  order.  Maha- 
MADDi  MoLLAH  V.  Emphess     .      2  C.  W.  N.  747 

76. Power    of   Magistrate  to 

determ.ine  rights  and  shares  of  parties — 
Dispute  regarding  right  to  property — Civil  Court — 
Code  of  Criminal  Procedure  {Act  V  of  1898), 
ss.  144  and  145.  It  is  not  because  private  parties 
or  members  of  the  same  family  dispute  regard- 
ing their  respective  rights  to  land  or  crops,  that  a 
Magistrate  is  called  upon  to  interfere.  A  Magistrate 
•cannot  take   upon  himself    to  decide  questions  of 
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fact  and  Mahomedan  law,  so  as  to  satisfy  himself  as 
to  what  are  the  actual  rights  of  the  parties  to  the 
lands  in  dispute.  If  he  has  good  reasons  to  believe 
that  such  a  dispute  is  likely  to  cause  a  breach  of  the 
peace,  the  law  enables  him  to  ascertain  and  maintain 
actual  possession,  or,  if  it  is  shown  that  the  members 
of  the  family  are  inclined  to  break  the  peace,  he  can 
bind  them  all  over  to  keep  the  peace.  Where  there 
was  a  dispute  between  the  parties,  who  were  related 
to  one  another  as  to  the  amount  of  their  shares  to 
certain  property  which  was  claimed  on  the  one 
hand  to  be  joined  in  certain  shares  and  on  the 
other  hand  to  exclusively  belong  to  the  other 
party,  and  no  proceedines  had  been  taken  imder 
s.  145  of  the  Code  of  Criminal  Procedure,  nor  was 
there  anything  to  show  that  there  was  any  pro- 
bability of  a  breach  of  the  peace,  the  Magistrate 
passed  the  following  order  :  ' '  The  applicants 
must  not  plough  more  that  12  annas  of  the  land." 
Held,  that  such  an  order  could  not  properly  fall 
within  s.  144  of  the  Code  of  Crim  nal  Procedure,  as 
an  order  under  that  secti  ?n  could  only  be  passed 
on  some  emergency  and  would  have  effect  for 
only  two  mont  IS.  The  present  order  in  its  opera- 
ton  woull  have  effect,  and  was  intended  to  have 
effect,  until  the  parties  went  to  a  Civil  Court 
to  settle  their  disputes,  and  no  emergency  was 
even  suggested.  That  the  order  therefore  was 
ent  relv  without  any  authority  of  law  and  must  be 
set  aside.  Daimcxla  Talukhdar  r.  Maharflla 
TAxrKDAR     .         .         .     I.  L.  B.  27  Cale.  918 


77. 


Judicial  proceeding — Crimi- 


nal Procedure  Code,  1861,  ss.  SOS,  404.  An  order 
made  by  a  Magistrate  under  s.  308  of  Act  XXV 
of  1861  was  not  a  judicial  proceeding  within  the 
meaning  of  s.  404  of  that  Act.  Ashburxer  v. 
Keshav  valad  Taku  Paxil  4  Bom.  A.  C.  150 

(Contra)  Collector  of  Hoouly  v.  Taraenath 
Mukhopadhya  .  7  B.  li.  E.  449 :  16  W.  B..  63 

Such  an  order  is  now  by  special  enactment  made 
a  judicial  order. 

78.  Procedure — Rules  in  Criminal 

Code— Criminal  Procedure  Code,  1861,  s.  308. 
Where  a  Magistrate  has  commenced  proceedings 
under  s.  '\08  of  the  Code  of  Criminal  Procedure,  he 
is  not  at  liberty  to  proceed  otherwise  than  in  con- 
formity with  the  rules  laid  down  in  Ch.  XX  of  the 
Code.     Queen  v.  Pitti  Singh  .  8  W.  E.  Cr.  37 


79. 


Opportur^ity    to 


show  cause — Criminal  Procedure  Code  {Act  XXV 
of  1861),  Ch.  XX,  ss.  308-315— Order  of  Magi-^trate. 
A  Magistrate  does  not  act  legally  under  that 
chapter,  if  he  does  not  first  call  on  the  person  with 
whose  property  he  proposes  to  interfere  to  appear 
and  show  cause.  Collector  of  Hooghly  t;. 
Takak  Nath  Mukhopadhya 

7  B.  L.  E.  449  :  16  W.  R.  63 

See   Queen  v.   Rai  Lachmipat  Singh. 

5  B.  L.  E.  Ap.  81 :  14  W.  E.  Cr.  17 
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and   In  re  Kalidas  Bhattacharjee. 

5  B.  li.  R.  Ap.  82  note 


80. 


Op'porhmiti/     to 


show  cause — Criminal  Procedure  Code  {Act  X  of 
J8S2),  s.  133 — Erection  o/  buildings — Uncondi- 
tional order.  Every  order  made  under  s.  133  of 
the  Code  of  Criminal  Procedure,  Act  X  of  1882, 
must  appoint  a  time  within  which,  and  a  place 
where,  the  person  to  whom  it  is  directed  may 
appear  before  the  Magistrate,  and  move  to  have 
the  order  set  aside  or  modified.  No  unconditional 
order  can  be  made  under  that  section.  Eimieess  v. 
Brojoka>'t  Roy  CnowDHRy 

I.  Ij.  R.  9  Cale.  637 


81. 


Opjortumtji    to 


sliow  cause — Criminal  Procedure  Code,  1S72,  ss.  521, 
525,  52S.  An  order  by  a  Magistrate  under  s.  521, 
Act  X  of  1872,  for  the  removal  of  a  nuisance  does 
not  became  absolute  until  an  opportunity  is  given 
to  the  person  affected  by  it  to  show  cause  why  the 
order  should  not  be  carried  into  effect.  No  order 
can  be  made  under  s.  528  of  the  Code  unless  there 
is  imminent  danger  or  fear  of  injury  f  f  a  serious 
kind  to  the  public  involved  in  the  case  :  and  where 
a  Magistrate  who  had  made  an  order  under  s.  521 
subsequently  directed  further  inquiry  to  be  made 
it  was  held  that  he  must  be  considered  to  have 
abandoned  his  proceedings  under  s.  528,  and  that 
he  should  have  proceeded  under  s.  528  instead  of 
finding  the  party  charged  under  s.  188  of  the 
Penal  Code.   Queen    v.     Brojexdro    Lal 

21  W.  B.  Cr.  86 


82. 


Obstruction   in 


public  way — Inquiry  under  s.  133,  Criminal  Proce- 
dure Code  {Act  X  of  1882) — Previous  orders  when 
no  bar  to  such  inquiry.  An  application  was  made 
under  s.  133  of  the  Criminal  Procedure  Code  (Act 
X  of  1882)  for  the  removal  of  an  obstruction  in  a 
public  thoroughfare,  but  after  a  personal  local 
inspection  by  the  Magistrate  and  without  any  evi- 
dence being  taken,  the  parties  were  referred  to  a 
civil  suit,  and  the  order  was  refused,  the  Magistrate 
holding  that  the  way  was  not  a  public  way.  A 
civil  suit  was  then  filed,  and  during  its  pendency 
a  second  application  was  made  under  s.  133  of  Act 
X  of  1882,  with  a  like  object,  which  was  refused 
on  the  ground  that  the  civil  ,-,uit  was  pending  and 
that  there  was  no  likelihood  of  a  breach  of  the 
peace.  The  civil  suit  resulted  in  the  way  being 
held  to  be  a  public  thoroughfare.  A  third  applica- 
tion was  then  made  under  s.  133  to  have  the  ob- 
struction removed,  but  the  Magistrate  held  that  in 
face  of  the  two  previous  orders  he  could  not  inter- 
fere. Held,  that  the  order  of  the  Magistrate  was 
wrong,  upon  the  ground  that  he  was  bound  to  make 
such  inquiry,  and  as  there  never  bad  been  any 
inquiry  into  the  matter,  the  first  decision  being  no 
decision  at  all,  but  a  mere  dictum  of  the  Magistrate 
upon  a  personal  local  investigation  without  hearing 
evidence,  and  thus  not  on  judicial  inquiry,  and  the 
second  decision  being  based  merely  upon  the  pen- 
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,dency  of  the  civil  suit  and  the  previous  improper 
order,  and  that  neither  of  these  orders  operated, 
therefore,  as  a  bar  to  the  Magistrate  inquiring  intc 
the  matter  of  the  present  complaint.  Makhan 
Lall  Saha  v.  Makhan  Chcra  Saha 

I.  Ii.  R.  11  Calc.  271 


83. 


Order  calling  on 


parly  to  appear  and  show  cause — Criminal  Proce- 
dure Code,  1801,  s.  308 — Removal  of  nuisance — 
Filling  up  tanh.  Held,  that  a  Magistrate  cannot 
proceed  to  pass  an  order  for  the  removal  of  a  nui- 
sance, under  s.  308  of  the  Code  of  Criminal  Pro- 
cedure, without  calling  on  the  party  to  show  cause 
why  the  order  should  not  be  passed  against  him, 
and  without  hearing  the  objections,  even  if  they 
are  filed  after  the  time  fixed  for  the  representation 
but  before  he  takes  up  the  case.  A  Magistrate's 
power  to  fill  up  a  tank  is  by  s.  308  limited  to 
having  it  fenced  in ;  but  where  the  tank  is 
proved  to  be  -njurious  to  the  community,  he 
may  under  that  section  treat  it  as  a  public 
nuisance,  and  cause  it  to  be  filled  up.  QuEEN 
V.    BiSToo   Churan   Chuckerkittty 

10  W.  R.  Cr.  27 


84. 


Appearance     of 


party  to  show  cause.  Where  a  person  to  whom  an 
order  has  been  issued  under  s.  521  of  the  Code  of 
Criminal  Procedure  appea.rs  to  show  cause  against 
such  order,  the  Magistrate  is  bound  to  take  evidence 
under  s.  525  of  the  Code,  ojj  the  matter  of 
MoHUR  Mandar  .         .  8  C.  Ij.  B.  431 


85. 


—    Criminal    Pio- 


cedure  Code,  1882,  ss.  133  and  137 — Magistrate's 
duty  to  take  evidence  under  s.  137.  Under  s.  137  of 
the  Criminal  Procedure  Code,  a  Magistrate  is  bound 
to  take  evidence  as  a  basis  for  the  order  he  has  to 
make.  Where  a  Magistrate  had,  without  taking  any 
evidence,  ordered  a  privy  to  be  removed,  and  it  ap- 
peared that  in  so  doing  he  had  acted  solely  on  hi3 
own  opinion  that  the  privy  was  a  nuisance  : — Held, 
that  he  acted  illegally  and  ultra  vires.  In  the 
tnatter  of  the  petition  of  Mahadaji  Shadasiv 
Tn.AK  .         .         .         I.  L.  R.  11  Bom.  375 

86. Appearance     of 

party  to  show  cause — Criminal  Procedure  Code, 
1861,  ss.  308,  404— Thoroughfare— Obstruction, 
Removal  of — Powers  of  Magistrate.  Where  in  a  pro- 
ceeding before  a  Magistrate  under  s.  308  of  the 
Code  of  Ciiminal  Procedure,  for  the  removal  of  an 
obstruction  from  a  thorouglifare  or  public  place, 
the  accused  appars  and  shows  cause,  it  is  the  duty 
of  the  Magistrate  to  inquire  whether  there  is  a 
thoroughfare  or  public  place,  and  whether  there  is  an 
obstruction.  If  the  Magistrate  makes  the  inquiry 
upon  evidence  before  him  he  does  not  act  without 
jurisdiction,  or  in  excess  of  jurisdiction.  The 
High  Court  cannot  set  aside  his  order  except  for 
an  error  in  law,  or  an  excess  of  jurisdiction.  It  is 
not  a  ground  for    interference  that  the  Magistrate- 
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NUISANCE— cowii. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 
contd. 


has  come  to  an    erroneous    decision   upon   the   evi-    i    and  not  on  a  thoroughfare,  it  could  not  be  dealt 

dence.     Axgelo  r.  Cargiix.  I    with   under  s.  521.     SIczhur  Ali  r.  GrsDOWREE 

9  B.  li.  R.  417  :  18  W.  R.  Cr.  41    |    Sahoo  .         .         .         .     25  W.  B.  Cr.  72 


87. 

party 


Appearance     of 
Procedure    Code 


9L 


to  show  cause — Criminal 
{Act  XXV  of  1861),  8.  308— Order  made  without 
recording  evidence.  Where  the  Magistrate,  on  the 
report  of  the  Civil  Surgeon  of  the  district,  passed  an 
order  under  s.  308,  Act  XXV  of  1861,  that  the 
defendants  should  appear  and  show  cause  why 
certain  tanneries  should  not  be  removed  as  being 
a  nuisance  and  injilri  )us  to  health  and  after  the 
defendants  had  shown  cause,  the  Magistrate  went 
himself  to  the  place  and  thereupon  made  his  former 
order  absolute,  the  High  Court,  on  an  objection 
that  the  order  was  not  legal,  it  having  been  made 
without  recording  legal  evidence,  refused  to  inter- 
fere.    QuEEX  r.  Ala  Buksh 

7  B.  L  E.  482  note  :  12  "W.  R.  Cr.  24 

88.    Slaughter-house,       order 

prohibiting — Criminal  Procedure  Code,  1861,  s. 
308 — Potcer  of  High  Court  to  interfere  vrith  order. 
^'hen  a  Magistrate,  under  s.  308,  Criminal  Proce- 
dure Code,  has  ordered  the  suppression  of  a  trade  or 
occupation  as  a  nuisance  and  injurious  to  the  health 
of  the  community,  the  High  Court  will  not  interfere, 
unless  they  find  either  that  there  was  no  reasonable 
evidence  before  the  Magistrate  of  the  trade  being 
injurious  to  the  health  and  comfort  of  the  commu- 
nity, or  that  the  cause  shown  was  such  as  ought  to 
have  satisfied  the  Magistrate  that  his  order  for  sup- 
pressing the  trade  w£is  n  t  reasonable  and  proper. 
The  Court  take  the  findings  of  fact  by  the  Magis- 
trate to  be  correct,  unless  they  ;  ee  that  there  is  not 
on  the  record  any  evidence  to  warrant  such  findings. 
MuisiciPAL  Commissioner  fob  the  Suburbs  of 
Calcutta  v.  .Amaxat  Ali  .     7  B.  L.  B.  518 

89.  Criminal  Proce- 
dure Code,  1861,  8.  308.  The  condition  and  the 
conduct  of  an  old-established  slaughter-house 
were  proved  to  be,  in  fact,  an  offensive  nuisance  and 
dangerous  to  the  health  of  the  neighbours ;  but 
the  evidence  did  not  show  it  was  in  a  worse  condi- 
tion than  at  any  time  since  its  establishment ;  the 
occupiers,  when  summoned,  refused  to  ask  for  a 
jury  under  s.  310,  Criminal  Procedure  Code.  Held, 
that  the  Magistrate  was  justified  in  suppressing  the 
"trade  or  occupation"  under  s.  308.  Mu:n'ICTpal 
Commissioners  of  the  Suburbs  of  Calcutta  r. 
JIahomed  Ali  7  B.  L  R.  499 :  16  W.  B.  Cr.  6 

90. Private  slaughter- 
house— Criminal  Procedure  Code,  1872,  s.  521. 
Where  a  Deputy  Magistrate*  hjid  treated  the 
slaughtering  of  cattle  as  a  "  nuisance  "  under 
8.  521  of  the  Criminal  Procedure  Code,  and 
ordered  its  discontinuance  within  a  private  en- 
closure belonging  to  some  Mahomedans  : — Held, 
that,  though  the  act  complained  of  might  be 
shocking  to  the  prejudices  of  Hindus  it  could 
not  properly  be  regarded  as  a  nuisance,  and  that, 
at  any  rate,  the  act  being  done  in  a  private  place 


-  Order  to  pull  down  house- 


Criminal  Procedure  Code,  1861,  s.  308 — Report  of 
jurors — Illegal  order — Obstruction  to  public  way. 
The  Magistrate  of  a  district  issued  an  order, 
under  s.  308  of  the  Code  of  Criminal  Procedure, 
calling  upon  the  petitioner  to  remove  a  building, 
on  the  ground  that  it  was  unla^^'ful  obstruction 
upon  a  high  road.  A  jury  of  five  persons  was 
appointed  by  the  Magistrate's  successor,  under 
s.  310,  to  report  within  fifteen  days  whether  the 
order  was  reasonable  and  proper.  The  jurors,  being 
without  instruction,  took  different  views  as  to  the 
performance  of  their  duties  ;  but  four  of  them 
visited  the  premises,  and  were  unanimous  in  find- 
ing that  the  building  complained  of  was  not  on 
the  high  road  at  all.  Five  days  after  receiving 
reports  to  this  effect,  the  Magistrate  issued  another 
order  to  the  petitioner,  requiring  him  to  pull  do\\"n 
his  house  within  fifteen  days,  as  the  jurors  had 
made  no  report  within  the  time  prescribed.  Tlie 
petitioner  showed  cause  under  s.  313,  but  without 
effect,  and  the  order  was  repeated.  The  proceed- 
ings were  ultimately  forwarded  to  the  Sessions 
Judge,  whose  successor  in  office  returned  them 
^ith  the  remark  that  nothing  appeared  to  have 
been  done  contrary  to  the  law  for  the  removal  of 
nuisances.  Hdi,  that  the  petitioner  had  shown 
suflBcient  cause  to  satisfy  the  Mgistrate,  under 
s.  313,  that  the  order  to  puU  down  the  house  was 
not  reasonable  and  proper.  Reg.  f.  Dalsukram 
Haribhai     .         .     2  Bom.  407  :  2nd  Ed.  384 


92. 


Nuisance  caused  by  tank — 


Criminal  Procedure  Code,  1861,  s.  308 — Bemoval  of 
tank.  The  order  of  a  Magistrate  under  s.  308,  Code 
of  Criminal  Procedure,  should  be  confined  to  a 
direction  to  remove  the  nuisance  complained  of. 
In  the  case  of  a  tank,  the  Magistrate  cannot  order 
the  proprietor  to  excavate  it.  The  proprietor 
ought  to  have  the  discretion  allowed  him  as  to  the 
mode  in  which  he  wUl  remove  the  nuisance  caused 
by  the  tank.  If  a  Magistrate  is  compelled  to 
direct  the  excavation  of  the  tank,  the  actual  cost  of 
excavation  can  alone  be  charged  against  the 
proprietor,  at  whose  dispasition  the  soU  taken 
out  in  the  course  of  excavation  must  be  placed. 
In   the  matter  of  Paul  Doss     .   10  W.  R.  Cr.  51 

93.  Presumption    as  to  place 

being  public  thoroughfare — Finding  of  jury 
— Interference  of  High  Court.  The  fact  of  a  Magis- 
trate taking  action  under  s.  521  of  the  Code  of 
Criminal  Procedure  is  prima  facie  sufficient  to  show 
that  he  considers  the  locus  in  quo  to  be  a  thorough- 
ffire  or  public  place,  and  if  no  objection  is  taken 
that  it  is  not  such,  and  the  jury  find  that  the  order 
made  under  that  section  is  reasonable  and  proper, 
the  High  Court  ^rill  not  interfere.  In  the  matter  of 
iMASDi  Khax     .         .         .         8  C.  L,  E.  399 
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94. 


Functions  of  jury — Obstruc- 


tion— Public  thoroughfare — Procedure.  Before  a 
Magistrate  can  make  an  order  under  s.  521  of  the 
Code  of  Criminal  Procedure  to  remove  an  obstruc- 
tion from  a  path  alleged  to  be  a  public  thorough- 
fare, he  must  first,  in  a  proceeding  held  under  s. 
532,  have  come  to  the  conclusion  that  the  path  is 
open  to  the  use  of  the  public.  The  only  functions 
which  a  jury  appointed  under  s.  523  can  exercise 
are  to  consider  whether  the  order  made  by  the 
Magistrate  under  s.  521  is  reasonable  and  proper, 
it  being  no  part  of  their  duty  to  determine  the 
rights  of  parties  in  property.  Held,  therefore,  that 
where  a  Magistrate,  through  a  mistaken  viecv  of 
the  law,  ordered  the  removal  of  an  obstruction  on 
a  pathway  under  s.  521,  and  had  further  submitted 
this  order  to  the  consideration  of  a  jury  appointed 
under  s.  523,  before  he  had  himself  come  to  a 
conclusion  ^^•hether  siich  pathway  was  a  public 
thoroughfare,  the  only  course  left  open  l,o  him 
iinder  such  circumstances  was  to  stay  all  proceed- 
ings initiated  under  s.  521,  and  take  action  under 
s.  532.  In  the  mattr-r  of  the  vetition  of  Chunder 
Nath  Sen  I.  L.  R.  5  Cale.  875  :  6  C.  L.  R.  379 

95. Nuisance,  order  for  the  re- 
moval of — Criminal  Procedure  Code  (Act  V  of 
1S9S),  -s.  133 — Bond  fide  claim-^Jurisdiction  of 
Magistrate  and  of  juri/.  Where  in  a  proceeding 
under  s.  133,  Criminal  Procedure  Code,  the  peti- 
tioner appeared  and  objected,  on  the  following 
amongst  other  grounds,  that  there  was  no  patliway 
and  no  right  of  way  open  to  the  public  over  the 
land  which  belonged  to  him  : — Held,  that  the  Magis- 
trate ought  to  have  determined  where  the  objection 
was  bond  fide  before  he  took  further  action,  and 
this  was  not  a  matter  which  could  be  properly 
considered  by  a  jury.  Budhai  Nath  v.  Nil 
Mahakto             .         .         .         4  C.  "W.  N.  596 


96. 


Obstruction  of  public  ways 


— Dispute  as  to  public  right.  The  powers  embodied 
in  ss.  133,  134,  135,  136,  137  of  the  Criminal  Proce- 
dure Code,  1882,  with  regard  to  the  obstruction  of 
public  ways  are  not  intended  to  be  exercised  where 
there  is  a  bond  fide  dispute  as  to  the  existence  of 
the  public  right.  Where  there  is  such  a  dispute 
the  Court  should  pass  no  order  under  those  sections 
until  the  public  right  has  been  established  by 
proper  legal 'proceedings,  civil  or  criminal.  Basar- 
UDDiN  Bhuiah  v.  Bahar    Ali 

I.  L.  R.  11  Calc.  8 


97. 


Question  of  title — Criminal 


Procedure  Code,  ss.  133, 135 — Application  for  order 
to  remove  obstruction — Disputed  title — Jurisdiction  of 
Criminal  Court.  Where  an  application  is  made 
under  s.  133  of  the  Criminal  Procedure  Code,  1882, 
calling  on  a  person  to  remove  an  obstruction,  and 
such  person  bond  fide  raises  a  question  of  title  : — 
Held,  that  the  case  then  becomes  one  for  a  Civil 
Court.  The  section  contemplates  only  an  enquiry 
as  to   the  existence    or    non-existence  of  the  ob- 


NVIS  AN  CE— contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 

struction  complained  of,  not  an  enquiry  into  dis- 
puted questions  of  title.  Askar  Mea  v.  Sabdab 
Mea  .         .         .         .         I.  L.  R.  12  Calc.  137 

Lall  Miah  v.   Nazir  Khai.ashi 

I.  L.  R.  12  Calc.  696 


98. 


Criminal     Pro- 


cedure Code  {Act  X  of  18S2),  ss.  133-187,  Course 
to  be  followed  in  the  administration  of — Claim  of 
title — Bond  fides  of  claim  of  title,  right  of  Magistrate 
to  enquire  into — Jurisdiction,  The  mere  assertion 
of  a  claim  of  title  made  without  reasonable  ground , 
or  honest  belief  in  it  or  honest  intention  to  support 
it,  will  not  oust  a  Criminal  Court  of  its  jurisdiction 
under  ss.  133-137  of  the  Criminal  Procedure  Code. 
In  proceedings  under  s.  133  of  the  Criminal  Proce- 
dure Code  with  reference  to  obstructions  to  public 
ways,  it  is  open  to  the  Magistrate  to  enquire  into  the 
bond  fides  of  the  claim  and  where  he  decides 
agamst  its  bond  fides,  he  must  state  reasons  for  his 
decision,  which  will  be  subject  to  revision  by  the 
High  Court.  Such  a  claim  must  be  set  up  at  or 
before  the  hearing  and  not  afterwards.  In  re 
Chunder  Nath  Sen,  I.  L.  R.  5  Calc.  875  :  6  C.  L.  R. 
379  ;  Chuni  Lall  v.  Ram  Kishen  Sahoo,  I.  L.  R., 
15  Oak.  460  ;  Muttij  Ram  Sahoo  v.  Mohi  Lall  Roy, 
7  C.  L.  R.  433  :  I.  L.  R.  6  Calc.  291  ;  and  R.  v. 
Sandford,  30  L.  T.  601,  referred  to.  Luckhee 
Naraix  Banerjee  v.  Ram  Kumar  MukeRJEb 
I.  li.  R.  15  Cale.  564 


99. 


Criminal    Pro- 


cedure Code  (1882),  ss.  133-138— Procedure.  Where 
a  claim  is  raised  to  the  land  in  respect  of  which 
proceedings  are  taken,  the  Magistrate,  before 
proceeding  further,  should  satisfy  himself  as  to 
the  bond  ftdes  of  the  claim.  Luckhee  Narain  Banerjee 
V.  Ram  Kumar  Mukerjee,  I.  L.  R.  15  Calc.  564, 
and  Queen-Empress  v.  Bissessur  Sahu,  I.  L.  R.  17 
Calc.  562,  approved  of.  Upendra  Nath  Bhutta- 
charjee  v.  Khitish  Chunder  Bhuttacharjee 

I.  L.  R.  23  Calc.  499 


100. 


Criminal  Pro- 


cedure'Code  (Act  X  of  1882),  8S.  133,  137~Con- 
ditional  order — Jurisdiction— Bond  fide  question  of 
title.  Where  a  party  against  whom  a  conditional 
order  was  made  under  s.  133,  Criminal  Procedure 
Code,  for  an  alleged  obstruction  of  a  public  pathway, 
showed  cause  stating  that  the  way  was  not  a  public 
way  and  claiming  title  to  the  land,  and  the 
Magistrate,  after  taking  evidence,  decided  that 
such  claim  was  a  bond  fide  one,  and  directed  the 
party  to  institute  a  civil  suit  within  15  days  in 
order  to  establish  his  claim  and  stayed  proceed- 
ings in  the  meantime : — Held,  that  the  Magis- 
trate was  wrong  in  making  the  Civil  Court  to 
establish  his  title  without  having  first  decided 
whether  the  public  had  a  right  over  the  al- 
leged pathway.  Ss.  133  and  137  explained. 
Luckhee  Narain  Banerjee  v.  Ram  Kumar  Mukerjee^ 
I.  L.  R.  15   Calc.    564,  and   Queen-Empress  v.  Bis. 
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sessur    Sahu,  I.  L.  R.    17   Cak.   562,  referred   to. 
MuKTjXDA  Lall  Dey  V.  Haeibole  Shaha 

2  C.  W.  M".  554 


101. 


Criminal  Pro- 


cedure Code  (F  of  189S),  ss.  133-139— Bond  fide 
question  of  title — Jurisdiction  of  Magistrate  and 
jury  in  such  cases.  Upon  the  institution  of  proceed- 
ings under  s.  133,  Criminal  Procedure  Code,  the 
opposite  party  raised  the  contention  that  the  way 
aUeged  to  be  obstructed  was  not  one  which  is  or  may 
be  lawfully  used  by  the  public.  The  Magistrate, 
without  dealing  with  this  objection,  referred  it  to  a 
jury,  and  upon  receiving  their  report  that  it  was  a 
reasonable  and  proper  order,  he  directed  the  removal 
of  the  obstruction.  Held,  that  the  Magistrate 
should  have  found  whether  the  objection  taken  was 
a  bond  fide  one,  and  if  he  found  it  to  be  so,  he 
should  have  abstained  from  further  action  until  the 
public  right  of  way  had  been  determined  by  a  com- 
petent Court.  Luckhee  Narain  Banerjee  v.  Ram 
Kumar  Mukerjee,  I.  L.  R.  15  Calc.  564,  followed. 
The  jury  was  not  competent  to  decide  whether  the 
way  alleged  to  be  obstructed  was  public  or  not,  for 
the  decision  of  this  matter  afEected  the  right  of  the 
Magistrate  to  interfere  under  s.  133,  and  it  is  only 
when  the  Magistrate  is  competent  to  pass  an  order 
under  the  section  that  a  jury  can  be  appointed  to 
consider  whether  it  is  a  reasonable  and  proper  order. 
Whether  the  Magistrate  had  not  expressly  found 
that  the  objection  was  made  bond  fide,  but  the 
police  report  made  by  his  order  contained  ample 
reason  for  such  finding,  the  High  Court  set  aside 
the  order  under  s.  139  as  ultra  vires.  Nasaruddi  v. 
Akilluddi  .         .         .         3  C.  W.  N".  345 


102. 


Criminal  Pro- 


cedure Code  (Act  X  of  1882),  s.  133— Question 
of  title — Bond  fides  of  claim  of  title,  right  of  Magis- 
trate to  enquire  into — Jurisdiction  of  Civil  Court. 
In  a  proceeding  under  s.  133  of  the  Criminal 
Procedure  Code  for  the  purpose  of  compelling  the 
removal  of  an  obstruction  from  a  public  way  where 
a  bond  fide  question  as  to  the  way  being  public  is 
raised,  there  is  no  jurisdiction  to  make  an  order 
under  the  section,  and  the  question  should  be 
left  for  determination  by  the  Civil  Court.  To 
have  this  effect,  however,  the  claim  must  be 
bond  fide,  and  not  a  mere  pretence  to  oust  jurisdic- 
tion, and  it  is  for  the  Magistrate  to  say  whether 
the  claim  be  bond  fide  or  not.  Queen-Empeess  v. 
BissEssuR  Sahu        .  I.  L.  E,.  17  Calc.  562 


103. 


Criminal  Pro- 


cedure Code  (Act  X  of  1882),  ss.  133  and  137— 
Bond  fide  question  of  title — Jurisdiction  of  Magis- 
trate— Public  Nuisance.  When  a  question  of  title 
is  bond  fide  raised,  the  Magistrate  ought  not  to 
make  an  order  under  ss.  133  and  137  of  the  Criminal 
Procedure  Code,  but  should  allow  the  party  an  oppor- 
tunity for  the  determination  of  the  question  by 
Civil  Court.     The  claim  of  title  must,  however,  be 
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bond  fide  and  not  a  mere  pretence  to  oust  jurisdiction 
and  it  is  for  the  Magistrate  to  say  whether  the  claim 
is  a  bond  fide  one  or  a  pretence.  Luckhee  Narain 
Banerjee  v.  Ram  Kumer  Mukherjee,  1.  L.  R.  15  Calc. 
564,  and  Queen-Empress  v.  Bissessur  Sahu,  I.  L.  R. 
17  Calc.  562,  followed.  Although  no  length  of 
enjoyment  can  legalize  a  public  nuisance — see 
Municipal  Commissioners  of  Calcutta  v.  Mahomed 
Ali,  7  B.  L.  R  499 — yet  the  long  possession  or  enjoy- 
ment of  what  is  said  to  be  a  nuisance  may  give  to 
the  objection  of  the  person  so  possessing  or  enjoying 
it  the  character  of  a  bond  fide  dispute  as  to  title 
such  as  might  have  the  effect  of  ousting  the  juris- 
diction of  the  Magistrate  under  ss.  133  and  137  of 
the  Code,  and  making  the  question  a  proper  one 
for  the  Civil  Court.  Peeoxath  Dey  v.  Gobek- 
DHONE  Malo      .         .        I.  li.  R.  25  Calc.  278 


104. 


Criminal  Pro- 


cedure Code  (Ad  V  of  1898),  s.  133— Bond  fide 
question  of  title.  Wlien  the  person  called  upon 
under  s.  133  of  the  Criminal  Procedure  Code  to 
show  cause  why  an  obstruction  should  not  be 
removed  from  a  public  way  denies  that  it  is  a  public 
way,  it  is  for  the  Magistrate  to  determine  whether 
this  is  a  bond  fide  objection,  and  he  cannot,  in  spite 
of  the  objection  (unless  he  determined  that  it  is  not 
bond  fide),  refer  the  matter  to  a  jury.  Kailash 
Chtjnder  Sen  v.  Ram  Lax  Mittea 

I.  li.  B.  26  Calc.  869 


105. 


Criminal  Pro- 


cedure Code  (Act  X  of  1882),  ss.  133  and  137— 
Reference  by  Sub-Divisional  Magistrate  to  a  second 
class  Magistrate.  A  Sub-Divisional  Magistrate 
having  made  a  conditional  order  under  s.  133  of  the 
Criminal  Procedure  Code  (Act  X  of  1882)  against 
a  person  to  remove  ah  obstruction  on  a  public 
thoroughfare,  or  appear  and  shew  cause  before  a 
second  class  Magistrate,  the  said  person  appeared 
as  directed,  and  the  order  was  made  absolute 
under  s.  137.  In  revision  the  High  Court  held 
that,  having  regard  to  the  penultimate  paragraph 
of  s.  133,  the  order  was  not  illegal  on  the  ground 
that  it  was  made  absolute  by  a  Magistrate  with 
second  class  powers  other  than  the  Magistrate 
who  made  the  conditional  order.  In  re  Nara- 
simha,  I.  L.  R.  9  Mad.  201,  approved  of.  Preo- 
nath    Dey    v.    Gobeedhone  Malo 

I.  li.  R.  25  Calc.  278 


106. 


Order    requiring    abate- 


ment of  nuisance  in  certain  time  Criminal 
Procedure  Code.  ss.  133,  137,  140.  A  Sub-Divisional 
Magistrate  having  made  a  conditional  order,  under 
s.  133  of  the  Code  of  Criminal  Procedure,  against  a 
person  to  abate  a  nuisance  or  appear  and  show  cause 
before  a  second  class  Magistrate  why  the  order 
should  not  be  enforced,  the  said  person  appeared  as 
directed  and  the  order  was  made  absolute  under 
s.  137.  The  second  class  Magistrate  then  issued  a 
notice  and  order  under  s.  140,  requiring  the  nuisance 
to  be  abated  within  a  certain  date.     The  District 
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Magistrate,  having  referred  the  case  on  the  ground 
that  the  second  class  Magistrate  had  no  jurisdiction 
to  pass  final  orders  in  such  cases  : — Held,  that  the 
order  was  not  illegal.     In  re  Narasimha 

I.  L.  R.  9  Mad.  201 


107. 


Application    for    jury- 


Obligation  of  Magistrate  to  appoint  jury — Criminal 
Procedure  Code,  1872,  s.  521.  When  the  person,  on 
whom  a  notice  has  been  issued  under  s.  521,  Code  of 
Criminal  Procedure,  applies  for  a  jury,  the  Magis- 
trate is  bound  to  appoint  one  and  cannot  decide 
the  matter  by  a  local  inquiry.  Irh  the  matter  of 
MoTHOOR  Chunder  Doss         .         2  C.  L.  R.  509 


108. 


Question  referred  to  jury 


— Effect  of  referring  a  question  not  for  jury  to  decide. 
Held,  that  the  agreement  of  the  accused  to  refer 
the  matter  to  a  jury,  which  had  given  the  case 
against  them,  in  no  way  deprived  them  of  their  legal 
rights,  or  affected  the  fact  that  the  question  of  the 
expediency  of  discontinuing  the  alleged  nuisance, 
which  had  been  referred  to  the  jury,  ought  not  to 
have  been  so  referred.  Muzhxjr  Alii?.  Gundowree 
Sahoo  .  .  .  .  25  W.  B.  Cr.  72 
109. Discontinuance     of     pro- 


ceedings—Cr/mma?  Procedure  Code,  1872,  s.  521- 
Absence  after  enquiry  of  ground  for  proceeding  further. 
When  after  inquiry  a  Magistrate  finds  that  there  is 
no  sufficient  cause  for  proceeding  under  s.  521  of  the 
Code  of  Criminal  Procedure,  he  is  competent  to  let 
the  matter  drop.  In  re  Shoxai  Poramanick. 
SHO^-AI  Poramantck  v.  Jogendro  Shaha. 

1  C.  li.  R.  486 


110. 


Withdrawal  of  case — Code 


of  Criminal  Procedure  {Act  X  of  1872),  s.  521. 
Where  a  Magistrate,  in  a  proceeding  under  s.  521  of 
the  Code  of  Criminal  Procedure,  satisfies  himself 
that  there  is  no  necessity  for  proceeding  further 
under  that  section,  he  is  competent  to  let  the  matter 
drop.  In  re  Shonai  Poramanick,  1  C.  L.  R.  486, 
followed.  In  the  watter  of  the  petition  of  IssuR 
Chu^tder  Nath.  Issur  Chukder  Nath  v.  Kali 
Churn  Nath 

I.  L.  B.  8  Cale.  883 :  11  C.  L..  R.  235 


111. 


Procedure  after  decision 


by  jury — Criminal  Procedure  Code,  1872,  ss.  523, 
g26 — Order  of  Magistrate  after  decision  of  jury. 
A  Magistrate  who  on  the  application  of  the  party 
called  on  refers  a  matter  as  to  whether  a  pathway  is 
a  thoroughfare  or  not  for  the  consideration  of  a  jury 
under  s.  523  of  the  Criminal  Procedure  Code,  1872, 
is  bound  to  make  an  order  upon  the  report  of  the 
jury  and  in  accordance  with  their  decision  as 
required  by  s.  526  of  the  Code.     Nyan  v.  Sher  Ali 

22  W.  R.  Cr.  86 


112. 


Building    encroaching   on 


public  way—  Criminal  Procedure  Code  [Act  V  of 
1898),  ss.  133,  139  (1) — Public  nuisance,  order  re- 
specting— Bond  fide  claim  of  right,  whether  it  affects 
Magistrate's  jurisdiction.     Where    a  person  erects  a 


NTJISAN  CH-contd. 

2.  UNDER  CRIMINAL  PROCEDURE  CODE— 

contd. 

building  encroaching  upon  a  public  way,  a  Magis- 
trate has  jurisdiction  to  pass  an  order  under  a.  139'' 
(i)  and  such  jurisdiction  is  not  ousted  by  any 
claim  of  that  person,  however  bond  fide,  to  make 
such  encroachments.  Luckhee  Narain  Banerjee- 
V.  Eamkumar  Mukherjee,  I.  L.  R.  15  Calc.  564  ; 
Queen  Empress  v.  Bissessur  Sahu,  I.  L.  R.  17  Calc- 
562  ;  and  Preo  Nath  Dey  v.  Goberdhone  Malo,  I.  L^ 
R.  25  Calc.  278,  distinguished.  Adhore  Chandra, 
Dey  v.  Ambika  Churan  Roy  (1902) 

6  C.  W.  N".  886 


113. 


Dispute   as  to  land — Decree 


of  Civil  Court,  existing — Criminal  Procedure  Code 
(Act  V  of  1898),  s.  144,  order  under,  effect  of — Land- 
lord and  tenant — Jurisdiction.  An  order  under  s.  144, 
Criminal  Procedure  Code,  made  or  affirmed  contrary 
to  an  existing  decree  of  the  Civil  Court,  in  respect 
of  the  same  lands,  is  illegal.  Where  the  dispute- 
was  between  a  landlord  and  a  tenant,  and  the  land- 
lord obtained  a  decree  for  khas  possession  in  respect 
of  such  land  as  had  been  leased  to  the  tenant,  the- 
fact  that  the  landlord  was  unable  to  point  out  the 
particular  lands  of  which  he  had  obtained  posses- 
sion under  the  decree  does  not  justify  an  order 
under  s.  144,  Criminal  Procedure  Code,  to  keep  the 
landlord  out  of  such  possession,  it  being  on  the 
tenant  to  show,  under  the  circumstances,  what  lands 
he  held  from  the  landlord.  Gobind  Sahai  v.  Sims 
AND  Carruthers  (1902)        .         6C.  W.  W.466 

114  Eneroaehment  on   road — 

Criminal  Procedure  Code,  s.  133 — Encroachment 
upon  unmetalled  portion  of  a  Government  road. 
Held,  that  any  obstruction  upon  a  public  road  is 
a  nuisance,  within  the  meaning  of  s.  133  of  the 
Code  of  Criminal  Procedure,  whether  in  point  of 
fact  it  causes  practical  inconvenience  or  not. 
Queen-Empress  v.  Kedar  Nath  (1901) 

I.  li.  R.  23  All.  159 

115.   Jurisdiction  of  Magistrate 

—Penal  Code  (Act   XLV  of  1860),  s.  188— Disobedi- 
ence of  an  order  of  a  public  servant,  lawfully   promul- 
gated— Order  under  s.  144,  Criminal  Procedure   Code, 
I    interfering    with    the    exercise    of    private   rights    of 
j    individuals,   if  lawful — Magistrate,   jurisdiction   of, 
i    to  pass  such  orders.     If  a  Magistrate  apprehends  a 
j    breach  of  the  peace,  he  can  restrain  temporarily  the 
j    exercise  by  any  private  person  of  his  lawful  ri^ht  to 
I    prevent  such  breach  of  the  peace,  by  making  an 
order  under  s.  144,  Criminal  Procedure  Code  ;  and 
disobedience  to  such  an  order  amounts  to  an  offence 
under    s.    188,     Indian    Penal    Code.     Bycuntram 
Shaha  Roy,  10  B.  L.    R.    443,   followed.     Tekait 
KuNJ   Behari    Narain     Deo   v.    Bhiko     Singh 
(1900)           .         .         .         .        5  C.  W.  N.  329 
116. Criminal  Proce- 
dure Code  (Act  V  of  1898),  ss.  144,  487— Order  to 
"  abstain  from  a  certain  act  " — Trial  by  Magistrate 
who  made  the  order,  of  persons  alleged  to  have  disobeyed 
it.     On  a  petition  being  filed  in  the  Court  of  a  Sub- 
Divisional  First-class  Magistrate  setting  out  that  a 
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breach  of  the  peace  was  likely  to  arise  from  the 
sinmltaneoas  use  of  a  certain  mosque  by  members 
of  the  Hanifi,  and  Shafi  sects,  the  Magistrate  passed 
an  order,  addressed  to  ten  members,  who  were 
named,  and  several  others  of  the  Hanifi  sect, 
and  to  three  members,  who  were  named,  and  several 
others  of  the  Shafi,  sect.  The  order  concluded  as 
follows  : — "  I  do  order  hereby  that  the  following 
order  should  be  observed  in  regard  to  the  entry 
of  the  said  mosque  by  any  of  you  or  any  other 
Musalmans  of  the  Hanifi,  and  Shafi  sects  for  a 
period  of  two  months  from  this  date,  unless  in  the 
meanwhile  you  establish  your  right  in  a  Court  of 
competent  civil  jurisdiction."'  It  sets  out  five 
periods  of  half  an  hour  each  during  which  each  sect, 
respectively,  might  enter  the  mosque  on  ordinary 
days,  and  two  periods  of  one  hour  each  in  which 
each  sect  might  enter  the  rrosque  on  other  days  : 
Held,  that  the  order  wes  within  the  powers  conferred 
by  s.  144  of  the  Criminal  Procedure  Code.  Certain 
members  of  the  Hanifi  sect  having  entered  the 
mosque  in  disobedience  to  the  order  hereinbefore 
referred  to.  they  were  charged,  under  s.  188  of  the 
Indian  Penal  Code,  with  disobetlience  to  an  order 
by  a  public  servant.  The  case  was  tried  by  the 
Magistrate  who  had  passed  the  order.  Held,  that 
the  Magistrate  was  not  competent  to  try  the  case 
inasmuch  as  he  had  made  the  order  imder  s.  144. 
Queex-Empkess  v.  Abduixa  Shaeb  (1900) 

I.  L.  E,.  24  Mad.  262 

117. Management  of  temple — 

Criminal  Procedure  Code  (Act  V  of  1S9S),  •?.  14 i — 
Order  to  abstain  from  interfering  iciih  the  management 
of  a  temple  until  the  eviction  of  another  person — 
Legalitij  of  order.  An  order  passed  imder  s.  144  of 
the  Code  of  Criminal  Procedure  directed  a  person 
(i)  not  to  interfere  with  the  management  of  a 
certain  temple,  (ii)  until  another  person  should  be 
duly  evicted  from  the  management  by  due  course 
of  law.  Held,  that  the  first  portion  of  the  order  was 
s  direction  to  "  abstain  from  a  certain  act,"  within 
the  meading  of  those  words  as  used  in  s.  144  of  the 
Code  of  Criminal  Procedure  ;  but  that  the  latter 
portion  contravened  the  provisions  of  sub-s.  (5) 
of  that  section,  and  that  to  that  extent  the  order 
was  made  without  jurisdiction.  Ramaxadfax 
CuKTTi  V.  MmuGAPPA  Chetti  (190  ) 

L  L  E.  24  Mad.  45 


118. 


Obstruction  of  pathway- 


Criminal  Procedure  Code  {Act  V  of  1S9S),  s.  133 — 
Public  pathicay,  obstruction  of — Order  of  removal — 
Claim  of  title,  bond  fides  of — Magistrate's  jurisdiction. 
When  a  person,  in  showing  cause  against  an  order, 
under  s.  133,  Criminal  Procedure  Code,  to  remove  an 
obstruction  from  an  alleged  public  pathway,  claims 
that  such  pathway  was  on  his  own  private  property 
and  had  never  been  a  public  pathway,  the  onlv  issue 
which  arises  for  the  Magistrate's  decision  is  whether 
the  objection  so  raised  is  a  bona  fide  objection  or  a 
mere  pretext  to   oust  the   Magistrate's  jurisdiction 
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A  Magistrate  had  not  the  jurisdiction  in  such  a  case 
instead  of  coming  to  an  express  finding  on  this  issue, 
to  proceed  to  determine  whether  or  not  there  was  a 
public  pathway.  Luchhee  Xarain  Banerjee  v. 
Bam  Kumar  Slulherjee,  I.  L.  B.  15  Calc.  564, 
followed.  Rakhal  ChaSDRA  Shah.\  v.  Kailash 
Chaxdka  Saekak  (1902)  .       7  C.  W.  W.  117 

119.  Possession — Criminal  Proce- 
dure Code  [Act  V  of  1S9S),  ss.  107,  144,  145— 
Possession,  dispute  relating  to — Firtding  arrived  (at 
without  instituting  proceeding  under  s.  145,  Crimi- 
nal Procedure  Code,  if  proper — Chaukidari  Act 
(Ben.  Act  VI  of  1S70),  s.  51,  order  under,  effect  of — 
Security  to  keep  the  peace,  order  if  proper.  Where, 
in  a  case  of  dispute  relating  to  possession  of  land, 
a  Magistrate,  without  institutins  a  proceeding 
under  s.  145,  Criminal  Procedure  Code,  found  that 
the  petitioners  were  not  in  possession,  and,  on  that 
ground,  issued  an  order  under  s.  144,  Criminal 
Procedure  Code,  restraining  them  in  the  exercise 
of  certain  rights  claimed  by  them  as  in  possessi-  n  of 
the  lands  in  dispute,  and  also  proceeded  to  bind  the 
petitioners  over  to  keep  the  peace  under  s.  107, 
Criminal  Procedure  Code  :  Held,  that  the  Magistrate 
was  not  competent  to  arrive  at  a  finding  as  to 
possession,  except  in  a  judicial  inquiry  held  under 
s.  145,  Criminal  Procedure  Code,  nor  could  he  rely 
on  a  previous  order  passed  under  s.  51  of  the  Bengal 
Chaukidari  Act,  as  such  order  only  transferred 
the  right  to  the  lands  in  question,  and  did  not  give 
possession  to  anybody.  Held,  also,  that  proceedings 
under  s.  107,  Criminal  Procedure  Code,  could  not 
properly  be  instituted  in  such  a  case.  Held,  also, 
that  Magistrate's  order  under  s.  144,  Criminal  Pro- 
cedure Code,  having  ceased  to  operate  by  lapse  of 
time,  no  order  would  be  passed  in  respect  of  it. 
Saeoda  Prosad  Sin'gh  v.  Esiperob  (1902) 

7  C.  W.  N.  142 

120.  Removal  of  prostitutes — 

Criminal  Procedure  Code  (Ad  V of  1S9S),  ss.  133. 139 
— Public  nuisance — Prostitute-*,  trade  and  occupa- 
tion of — Bemoval  of  house  from  roadside,  order  for — 
"  Physical  comfort "  of  the  public — Jury,  opinion  of. 
The  mere  existence  of  houses  of  prostitutes  by  the 
roadside,  and  the  fact  that  they  ply  their  trade  in 
those  houses,  cannot  aSect  the  "  physical  comfort  "^ 
of  the  passers-by.  In  a  proceeding  under  s.  133, 
Criminal  Procedure  Code,  certain  prostitutes  were 
called  upon  to  remove  their  trade  and  occupation 
from  the  slopes  and  neighbourhood  of  a  road  ;  they 
appeared,  and,  in  showing  cause,  claimed  a  jury,^ 
which  was  appointed  ;  the  jury  were  of  divided  opi- 
nion, and  the  majority  suggested  that  they  should 
be  directed  to  mend  their  habit*,  but  did  not  recom- 
mend the  removal  of  their  houses  ;  and  the  Magis- 
trate made  absolute  his  conditional  order  of  removal 
of  their  houses.  Held,  that  the  order  of  the  Magis- 
trate, based  upon  the  report  of  the  jury,  was  neither 
reasonable  nor  legal,  and  must  be  set  aside. 
Basakta  Baistabi  v.  Empekob  (1901) 

5  C.  W.  N.  56e 
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121. 


Kevival  of  proceedings — 


Code  of  Criminal  Procedure  (Act  V  of  1898),  s.  133- 
Nuisance,  removal  of — Effect  of  dropping  of  previous 
proceeding — Magistrate,  jurisdiction  of,  to  taJce 
fresh  proceedings  regarding  the  same  matter.  There 
is  no  bar  in  law  to  the  revival  of  a  proceeding 
under  s.  133,  Criminal  Procedure  Code,  with  regard 
to  the  same  matter  -which  had  been  previously 
dropped,  provided  there  are  materials  before  the 
Magistrate  upon  ^\■hich  prima  facie  he  could  act. 
The  question  ^^hether  the  matter  with  regard  to 
which  a  proceeding  has  been  instituted  does  or 
does  not  properly  come  within  the  purview  of  s.  133, 
Criminal  Procedure  Code,  must  be  raised  and 
decided  at  the  trial.  Ishan  Chundra  Chakkavarti 
V.  Prasanna  Kumar  Roy  (1900). 

5  C.  W.  N.  173 


122. 


Time  limit — Criminal  Proce- 


dure Code  {Act  V  of  1898),  s.  lU— Urgent  cases  of 
apprehended  danger,  order  made  upon — Limit  as  to 
t  ime — Lapse —  Renewal — Magistrate's  jurisdiction. 
A  Magistrate  is  not  competent  to  make  an  order 
under  s.  144,  Code  of  Criminal  Procedure,  which, 
not  being  limited  in  time,  purports  on  the  face  of 
it  to  be  in  the  nature  of  a  perpetual  injunction. 
Where  an  order  under  s.  144,  Code  of  Criminal 
Procedure,  has  lapsed  on  the  expiry  of  two  months 
under  sub-s.  (<5)  of  that  section,  the  Magistrate  has 
no  jurisdiction  to  make  an  order  for  its  renewal. 
Remjit  Singh  v.  Luchmax  Pro.sad  (1902) 

7  C.  W.  N.  140 

3.  PUBLIC  NUISANCE  UNDER  PENAL  CODE. 

1.  . Prescriptive  right.     No 

length  of  enjoyment  can  legalize  a  public  nuisance. 
Municipal  Commissioners  of  the  Suburbs  of 
Calcutta  v.  Mahomed  Ali 

7  B.  li.  R.  499  :  16  W.  R.  Cr.  6 

2. Unfenced  "Well — Penal    Code, 

ss.  290,  43.  Omission  to  fence  a  well  on  private 
ground  within  eight  yards  of  a  highw  ay  and  open  to 
it,  is  not  punishable  as  a  public  nuisance.  Queen  v. 
Anthony      .         .         .       I.  L.  E.  6  Mad.  280 


3. 


Om^ission    to    keep   ponies 


from,  straying — Penal  Code,  s.  290.  The  omis- 
sion of  a  person  to  keep  his  ponies  from  straying  is 
not  a  public  nuisance  punishable  under  s.  290  of  the 
Penal  Code.     Joynath  Mundul  v.  Jamul  Sheikh 

6  W.  R.  Cr.  71 

4.  — Prostitute  visiting  dak- 
bungalow — Penal  Code,  s.  290.  A  prostitute, 
by  visiting  a  dak-bungalow  at  the  request  of  a  person 
staying  there,  but  against  whom  there  is  no  evidence 
of  any  impropriety  of  speech  or  gesture  or  act,  or 
that  she  had  occasioned  annoyance  to  the  public 
generally  or  to  any  persons  who,  in  the  exercise  of 
their  public  right,  were  lodging  in  the  bungalow,  is 
not  liable  to  be  convicted  under  s.  290  of  the  Penal 
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— contd. 

Code    as    having    committed    a    public    nuisanc- 
Queen  t;.  Begum         .         .         ,     2NrW.  34 

5.  Keeping   a  gaming-house- 

Penal  Code,  ss.  109,  290— Abetment.  The  lessee  c 
a  house,  who  permitted  disorderly  people  to  use 
for  gambling  and  thereby  caused  annoyance  to  tl 
public,  was  convicted  of  an  ofience  under  the  Peni 
Code,  s.  290 ;  it  appeared,  however,  that  the  accuse 
had  not  engaged  the  house  with  the  object  of  lettin 
it  out  as  a  gaming-house.  Held,  that  the  convictio 
was  right.  Queen-Empress  v.  Thandavarayud 
I.  L.  R.  14  Mad.  36 

6.  Soliciting    for  purposes  c 

prostitution— Pere«7  Code  [Act  XLV  of  1860 
ss.  268,  290.  Held,  that  the  soliciting  for  pu 
poses  of  prostitution  of  passers-by  on  a  publ 
road  is  not  a  public  nuisance  as  that  term  is  define 
in  s.  268  of  the  Penal  Code.  Queen-Empress 
Nanni  .         .         .  I.  li.  R.  22  All.  11 


7. 


Requisite   proof — Penal  Cod 


s.  290 — Offence  under  special  law.  In  a  case  < 
public  nuisance  under  s.  290  of  the  Penal  Code, 
must  be  proved  that  injury,  danger,  or  annoyan( 
has  been  caused,  either  in  regard  to  the  enjoymei 
of  property  or  the  exercise  of  a  public  right  on  tl 
part  of  a  portion  of  the  community  or  of  any  part 
cular  class  of  people.  The  fact  that  there  is  a  speci 
law  to  meet  a  particular  offence  (in  this  case,  catt 
trespass)  does  not  prevent  the  punishment  of  tl 
offenders  under  the  Penal  Code,  if  an  offence  whic 
could  have  been  rightly  punished  under  the  Pen 
Code  was  established.  Onooram  v.  Lamesso 
Webster  v.Keena         .         .        9  "W.  R.  Cr.  "3 


8. 


Penal     Code, 
order     to    desif 


291 — Previous  conviction  and 
Before  a  conviction  can  be  had  of  committing 
public  nuisance  under  s.  291  of  the  Penal  Cod 
there  must  be  proof  that  there  was  a  previous  coi 
viction  of  an  ofience  and  an  injunction  by  a  publ 
servant  to  desist  from  continuing  such  nuisanc 
In  the  matter  of  Mohesh  Chunder. 

20  W.  R.  Cr.  I 


9. 


Erection  of  shed  for  rel 


gious  ceremonies — Penal  Code,  ss.  268,  290- 
Annoyance  to  persons  of  other  religion.  Certa 
Mahomedan  inhabitants  of  a  village  erecte 
during  the  Muharram,  a  temporary  shed  on  lar 
forming  part  of  the  village  site  and  placed  in  tl 
shed  a  religious  symbol.  They  were  convicted  1 
a  Magistrate  under  s.  290  of  the  Penal  Code  of  cor 
mitting  a  public  nuisance,  on  the  ground  that  the 
act  was  certain  to  cause  annoyance  to  the  Hinc 
inhabitants  of  the  village  whose  temples  were 
the  vicinity,  and  was  therefore  calculated  to  las 
to  a  breach  of  the  public  peace.  Held,  that  tl 
conviction  was  illegal.  Muttumira  v.  Quee 
Empress.  .  .  .  I.  L.  R.  7  Mad.  5£ 
10.   Repeating    or    continuir 


public   nuisance — Pencd  Code,  s.    291 — Injun 
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— con  td. 

Hon  by  pvblic  servant  not  to  repeat  or  continue — 
i  Criminal  Procedure  Code,  1882,  ss.  134,  143,  144, 
Sch.  V,  Form  20.     To  support  a  conviction  under 
s.  291  of  the  Penal  Code,  there  must  be  proof  of  an 
injunction    to    the    accused    individually    against 
repeating  or  continuing  the  same  particular  public 
;  nuisance.     It  must  be  shown  that  the  person  con- 
I  victed  had  on  some  previous  occasion  committed 
the  particular  nuisance,  had  been  enjoined  not    to 
repeat  or  continue  it,  and  had  repeated  or  continued 
I  it.     The  authority  under  which  a  Magistrate  can 
order  or  enjoin  a  person  against  repeating  or  con- 
I  tinuing  a  public  nuisance  is  s.  143  of  the  Criminal 
I  Procedure   Code.'    It   is   the   infringement   of   this 
order  that  is  punishable  under  s.  291  of  the  Penal 
I  Code.     What  is  contemplated  is  an  order  addressed 
to    a    particular    person.     A    Magistrate's    powers 
to   deal   with   public   nuisances   are   contained   in 
Chapters  X  and  XI  of  the  Criminal  Procedure  Code. 
^Chapter  XI  is  only  properly  applicable  to  tem- 
[porary  orders  in  urgent  cases.     It  is  only  in  such 
[cases  that  an  order  may  be  made  ex  parte,  and 
any  exception  is  allowed  to  the  general  rule  that 
it  shall  be  directed  to  a  particular  individual.     In 
such  emergent  cases  an  order  may,  under  s.  144  of 
the  Code,  be  directed  to  the  public  generally,  when 
i frequenting  or,visiting  a  particular  place,  to  abstain 
ifrom  a  certain  act  :  but  this  provision  does  not  apply    , 
Ito  a  proclamation  directed  not  to  the  public   gener- 
ially  frequenting  or  visiting  a  particular  place,  but    j 
Ito  a  portion  of  the  community.      Queen-Empress 
\v.  JoKHu       .         .         .         '  I.  li.  R.  8  All.  99    ' 

11.  Annoyance  to  a  particvilar 

religious   sect— Penal  Code   (Act  XLV  of  1860), 
98.   21:8  and  290 — Private  nuisance.     The  accused 
Cut  up,  on  his  verandah,  meat  that  was  to  be  cooked 
for  a  dinner-party,  exposing  it  to  the  sight  of  persons 
passing  along  the  road,  among  whom  were  some 
Jains,  whoso  temple  was  close  by.     The  Jains  com- 
plained to  the  Magistrate  that  the  accused  had  made 
the    air    offensive,    and    caused    annoyance.     The 
Magistrate  found   that   the    meat   was   not   in   an 
offensive  state,  but  convicted  the  accused  of  commit- 
ting a  public  nuisance,  under  s.  268  of  the  Penal 
[!ode,  on  the  ground  that  he  had  done  an   act    by 
which    several   persons,    being   Jains,    were    much 
innoyed,    it     being  a   well-knowTi  fact  that  they 
lad  great  repugnance  to   the    killing    of    animals 
if  every  sort.     Held,  reversing  the  conviction  and 
sentence,   that    in   this  case  no    real  damage    or 
njury  was  caused  to  the  public  or  to  the  people  in 
jeneral    dwelling   in  the  vicinity,  and  that  it  was 
i  case  of  private   rather    than  of  public  nuisance, 
ind  therefore  not  one  falling  w  ithin    the    purview 
)f    the    criminal  law.     The  applicant's  act  was  an 
mnoyance  merely  by   reason    of    its   hurting    the 
eelings  of  the  Jains  who  have  a  repugnance  to  the 
billing    of    animals,    and    did    not    constitute  an 
)ffence  under  s.  291  of  the  Penal  Code.     Muttumira 


NUISANCE— <-on/d 

3.  PUBUC  NUISANCE  L^^DER  PENAL  CODE 
— contd. 

V.  Queen-Emperess,  I.  L.  R.  7  Mad.  590,  referre.1  to. 
QrEEx-EMPRESs  V.  Byramji  Edalji 

I.  li.  R.  12  Bom.  437 

12- Obstruction      to     public 

highway— Pen^Z  Code  {I860),  ss.  268  and  283— 
Encroachment.  WTioever  appropriates  any  part  of 
a  street  by  building  over  it  infringes  the  right  of  the 
public  quoad  the  part  built  over,  and'  thereby 
commits  an  offence  punishable  under  the  Penal  Code, 
s.  290,  if  not  one  punishable  under  s.  283.  Qceex- 
Empress  v.   Virappa  Chetti 

I.  L.  R.  20  Mad.  433 

13- Obstruction  on  tidal  navi- 
gable river— Penal  Code,  ss.  268,  283,  290. 
:  Persons  placing  a  bamboo  stockade  across  a  tidal 
navigable  river  for  the  purpose  of  fishing,  although 
leaving  in  such  stockade  a  narrow  opening  for  the 
passage  of  boats,  which  passage  was,  however,  kept 
closed  except  on  the  actual  passage  of  a  boat,  were 
charged,  at  the  instance  of  a  Sub-Divisional  Officer. 
with  causing  an  obstruction  under  s.  283  of  the  Penal 
Code.  Held,  that,  although  it  was  doubtful  whether 
s.  283  applied  to  the  case,  thev  had  committed  an 
offence  under  s.  268  of  the  Penal  Code,  and  were 
punishable  under  s.  290  of  that  Code.  In  the 
matter  of  the  petition  of  Umesh  Chaxdra  Kar 
I.  L.  R.  14  Calc.  656 

14. ■ Pe7ial    Co>h 

(Act   XLV  of  1860),  ss.  268,  283-290.     The  mere 
fact  of  an  encroachment  on  a  tidal  navigable  river 
does  not  necessarily  amount  to  a    public    nuisance 
so  as  to  render  a  person  causing  such  encroachment 
liable  to  punishment  under  s.  290  of  the  Pena  1  Code, 
but  there  must  be  evidence  that  such  encroachment 
causes  one  of  the  results  specified  in  s.  268.     In  the 
matter    of    the    petition   of    Umesh    Charidra      Kar, 
I.  L.  R.  14  Calc.  656,  considered  and   commented 
on.     The  rule  laid  down  in  that   case  to  the  effect 
that  any  encroachment,  however  slight,  on  a  tidal 
navigable  river  constitutes  an  offence  under  s.  290, 
is  too  widely  stated.     Each  case  should  be  deter- 
minetl  on  its  own  merits,  and  a  decision  arrived  at  as 
to  whether  the  encroachment  has  caused  an  obstruc- 
tion or  not.     The  petitioner    was     charged    with 
having  erected  a  jag  in    a  tidal    navigable    river 
constructed   of   tress  and  dams,  and  thereby  having 
committed  offences  under  ss.   281  and  290  of    the 
Penal  Code.     There  was  evidence  to  show  that    the 
jag  was  about  45  cubits  long  and  20  cubits    broad, 
and  that  it  was  erected  on  the  silted  side  of  the  river 
where  it  was  about  300  hats  broad,   and  that  it  did 
not  obstruct  the  ordinary  navigation    of   the   river. 
The  lower  Court  held  that  the    jag  could  not  but 
cause  an  obstruction,  and   convicted  the  petitioner 
under  s.  283.  Held,  that,  as  there  was  no  evidence  to 
show  that  the  petitioner  had  causetl    any  danger, 
obstruction,  or  injury  to  any  person  in  any    public 
way     4r      line     of     navigation,      the      conviction 
under  that  section  could  not  be  sustained.     Held, 
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— cojicld. 

further,  that  he  could  not  be  convicted  under  s.  290, 
as  there  was  no  evidence  of  any  obstruction  to  the 
ordinary  navigation  of  the  river.  Jug  at,  Das  Dalal 
V.  Queen-Empress        .         I.  L.  R.  20  Gale.  665 

15.  ^ Slaughter      of     kine      by 

Mahomedanson  their  own  property — Penal 
■Code,  ss.  268,  290.  A  person  wilfully  slaughtering 
cattle  in  a  public  street,  so  that  the  slaughter 
could  be  heard  and  seen  by  the  passers-by,  would 
commit  an  offence  punishable  under  s.  290  of  the 
Penal  Code.  But  where  certain  Mahomedans,  for  a 
■religious  purpose,  killed  two  cows  before  sunrise  in 
a  private  compound  partly  visible  from  a  public 
road,  and  the  killing  of  one  of  the  cows  only  was 
witnessed  by  one  Hindu  : — Held,  that  the  circum- 
stances proved  did  not  amount  to  the  commission 
of  a  public  nuisance  as  defined  in  s.  268  of  the  Code. 
Muitumira  v.  Queen-Empresn,  I.  L.  R.  7  Mad  590, 
referred  to.     Queen-Ejipress  v.    Zakiuddin 

I.  L.  R.  10  All.  44 

16.  Cremation — Disobedience     to 

■  an  order  didtf  promulgated  hi/  a  public  servant — 
Penal  Code  {I860),  ss.  188  and  290— Criminal  Pro- 
cedure Code,  s.  143 — Illegal  order.  On  the  11th 
August,  1894.  the  District  Magistrate  promulgated 
an  order  prohibiting  the  people  of  the  village 
of  Thirukodikaval  from  using  their  burning 
grounds  situated  on  the  southern  bank  of  the 
Cauvery,  and  directing  them  to  use  other  burning 
grounds  which  had  been  provided.  On  the  Hth 
May,  1895,  certain  persons,  in  defiance  of  this  order 
cremated  a  corpse  at  the  spot  interdicted  and  were 
convicted  under  ss.  188  and  290  of  the  Penal  Code, 
but  the  conviction  under  s.  188  was  reversed 
on  appeal.  Held,  that  when  persons  entitled  to  use 
particular  spot  dedicated  for  the  communal  purpos3 
of  cremation,  use  it  for  that  purpose  in  a  manner 
neither  unusual  nor  calculated  to  aggravate  the 
inconveniences  necessarily  incidental  to  such  an 
act  as  is  generally  performed  in  this  country, 
they  cannot  be  convicted  of  a  public  nuisance  on 
the  ground  that  their  act  caused  material  annoy- 
ance and  discomfort  to  persons  near  the  place  on 
the  occasion  referred  to.  Held,  further,  that  the 
order  of  the  District  Magistrate  was  not  warranted 
by  s.  143,  Criminal  Procedure  Code,  or  by  any 
other  law,  and  must  therefore  be  set  aside.  Queen- 
Empress  V.  Saminadha  Pillai 

I.  li.  R.  19  Mad.  464 


17.  

of    nuisance- 


NUWCUPATIVE  WILL. 

See  Declaratory  Decree,  suit  for — 
Reversioners   .     I.  L.  R.  7  All.  163 

See  Declaratory  Decree,  suit  for — 
Suits  concerning  Documents. 

I.  L.  R.  1  All.  688 
L.  R.  5  I.  A.  87 

See   Hindu    Law — Will — Nuncupative 
Will. 

See  Probate — Of     what      Documents 
granted  .     I.  L.  R.  25  All.  313 

See   Will — Nuncupative    Wills. 

3  W.  R.  63 
I.  L.  R.  24  Bom.  8 


Private   action  in  respect 

-Public    thoroughfare — Damage    in 


■  common  with  others — No  special  damage — Manda- 
tory injunction,  suit  for — Maintainability  of.  A 
private  action  cannot  be  maintained  in  respect  of  a 
public  nuisance  save  by  a  person  who  suffers  parti- 
cular damage  beyond  what  is  suffered  by  him  in 
common  with  all  other  persons  affected  by  the 
nuisance.  Bhawajt  Singh  v.  Narottom  Singh 
,(1909)  .         .         .  I.  L.  R.  31  All.  444 


OATH. 


tors— 


See  Oaths  Acts. 

See  Oaths  Act  (X  of  1873),  s.  9. 

I.  L.  R.  29  All.  49 

See    Witness — Civil    Cases — Swearing 
OR  Affirmation  of  Witnesses. 

1  Mad.  99  note 
2  Mad.  246 

See  Witness — Criminal  Cases — SweaE' 
ING  OR  Affirmation  of  Witnesses. 

13  W.  R.  Cr.  l-i 

administration  of,    by    arbitra 


Set  Appellate  Court — Objections  takei 
for  first  time  on  Appeal — Sfeciai 
Cases— Awaed    .    I.  L.  R.  1  All.  53S 

See  Arbitration — Awards — Validit-s 
OF  Awards  and  Ground  for  settikc 
them  aside        .     I.  L.  R.  1  All.  53£ 

—  agreement  to  take — 

See  Compromise — Compromise  of  Suits 
UNDER  Civil  Procedure  Code. 

4  Mad.  42S 

4  Mad.  Ap.  J 

I.  L.  R.  12  Mad.  48J 

I.  L.  R.  14  All.  14: 

—  power  to  administer — 

^ee  MuNSiF,  jurisdiction  of. 

I.  L.  R.  11  Mad.  37f 

Power       to       ad 

1861— Mad.  Regs.     II. 
Since  the  repea 


minister   oath — Act   X   of 

of  1832,  s.  6,  and  VI  of  1816,  s.  27. 

of  s.  27  of  Madras  Regulation  VI  of  1816  and  s.  6  o 

Madras  Regulation  III  of  1802  by  Act  X  of  1861,  th 

Court  has  no  longer  the  power  of  settling  cases  b; 

"oath."     Anonymous       .         .     4  Mad.  Ap,  I 

2.  


Non-jvdicial  pre 

ceeding — Charge  of  giving   false  evidence  on.     In  i 
non-judicial  proceeding,  the  object  of  which  is  to  dis 


t 
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cover  the  writer  of  a  scandalous  petition,  it  is  not 
•competent  for  the  Magistrate  conducting  the  pro- 
ceeding to  administer  an  oath.  The  High  Court 
reversed  a  conviction  for  giving  false  evidence  where 
an  path  was  administered  under  the  above  circum- 
stances.    Reg.  v.  Jibhai  Vaja       .        11  Bom.  11 

3.  Decree   upheld    in 

appeul  on  strength  of  oath — Final  adjudication.  A 
suit  of  1898  had  been  affirmed  on  appeal  on  the 
strength  of  an  oath  taken  under  the  Oaths  Act. 
Held,  that  it  was  a  confirmation  of  the  original 
decree  As  between  the  parties,  a  decree  arrived  at 
after  the  taking  of  an  oath  on  a  question  of  fact 
in  the  case  is  none  the  less  a  final  adjudication. 
Ahmed  v.  MoiDrs  (1901)  .  I.  L.  K.  24  Mad.  444 

OATHS  ACT  (VI  OF  1872). 

Omission  to  take  oath  or  taking 

it  irregularly  Under  Act  VI  of  1872,  s.  5,  the 
omission  to  take  any  oath,  or  any  irregularity  in  the 
form  in  which  it  is  administered,  does  not  invalidate 
the  proceedings.     Queen  f.  Tabinee  CnrBX  BosE 

21  W.  B.  Or.  31 

OATHS  ACT  (X  OF  1873). 


OATHS  ACT  (X  OF  1873)— con/i. 

s.  6 — concld. 


See  Cbimisal  Peocedcee  Code,  s.  122. 

I.  L.  R.  26  All.  371 

—  ss.  4,  5 — 

See  Pesal  Code,  s.  193. 

I.  li.  E.  29  Mad.  89 


s.  &— 


See  False  Evidexce — General  Cases. 

I.  L.  R.  16  Mad.  421 
I.  li.  R.  27  Calc.  455 


ss.  5  (b),  13— 


See  Sanction  fob  PBosEcrxioN. 

I.  li.  R.  36  Calc.  808 
13  C.  W.  N.  942 
—    s.  6— 

See  False  Evidence — Genebal  Cases. 
I.  li.  R.  19  Gale.  355 


1-  and  s.  13 — Witness — Omission  to 

take  evidence  on  oath  or  affirmation.  S.  6  of  the 
Oaths  Act  (X  of  1873)  imperatively  requires  that 
no  person  shall  testify  as  a  witness  except  on 
oath  or  affirmation  ;  and  notwithstanding  s.  13  of 
the  same  Act,  the  evidence  of  a  child  of  eight  or  nine 
years  of  age  is  inadmissible  if  it  has  been  advisedly 
recorded  withoat  any  oath  or  affirmation.  Queen 
T.  Sewa  Bhogta,  11  'B.  L.  R.  294,  dissented  from. 
The  nature  of  judicial  oaths  and  affirmations  and 
the  history  of  Indian  legislation  on  the  subject 
discussed.     Qfeen-Empbess  t-.  Mabc 

L  li.  R.  10  All.  207 


2. 


Omission  to  take 


■evidence  on  oath  or  affirmation — Evidence  Act  {I  of 
1872),  s.  118 — Competency  of  persons  of  tender 
years.     The   competency   of   a   person   to   testify 


as  a  witness  is  a  condition  precedent  to  the  ad- 
ministration to  him  of  an  oath  or  affirmation,  and 
is  a  question  distinct  from  that  of  his  credibility 
when  he  has  been  sworn  or  has  affirmed.  In 
determining  the  question  of  competency,  the 
Court,  under  s.  118  of  the  Evidence  Act,  has  not 
to  enter  into  enquiries  as  to  the  witness's  reli- 
gious belief,  or  as  to  his  knowledge  of  the  conse- 
quences of  falsehood  in  this  world  or  the  next. 
It  has  to  ascertain,  in  the  best  way  it  can,  whe- 
ther, from  the  extent  of  his  intellectual  capacity 
and  understanding,  he  is  able  to  give  a  rational 
account  of  what  he  has  eeu  or  heard  or  done  on 
a  particular  occasion.  If  a  person  of  tender  years 
or  of  very  advanced  age  can  satisfy  these  re- 
quirements, his  competency  as  a  witness  is  es- 
tablished. Having  regard  to  the  language  of 
the  Oaths  Act  (X  of  1873),  a  Court  has  no  option, 
when  once  it  has  elected  to  take  the  statements  of 
a  person  as  evidence,  but  to  administer  to  such 
person  either  an  oath  or  affirmation  as  the  case 
may  require.  Queen-Empress  v.  ilaru,  1.  L.  R. 
10  All.  207,  referred  to.  In  a  trial  for  murder 
before  the  Court  of  Session,  one  of  the  witnesses 
was  a  boy  of  twelve  years  of  age,  and,  in  answer 
to  questions  put  by  the  Sessions  Judge,  he  said 
that  he  worshipp^  Debi  and  understood  the 
difference  between  truth  and  falsehood  ;  that  he 
did  not  know  what  would  be  the  consequences 
here  and  hereafter  of  telling  lies,  but  that  he 
would  tell  the  truth.  The  Sessions  Judge  pro- 
ceeded to  record  the  boy's  statement,  but  without 
administering  to  him  any  oath  or  affirmation. 
Held,  that  there  was  nothing  in  law  to  sanction 
this  procedure  on  the  part  of  the  Judge.  The 
High  Court  required  the  attendance  of  the  boy 
and  of  the  accused,  and,  having  satisfied  itself 
of  the  competency  of  the  former  to  depose  as  a 
witness,  examined  him  as  to  his  account  of  what 
had  occurred.     Queen-Empress  r.   Lal  Sahai 

I.  li.  R.  U  All.  183 

8.   8 — Oath    purporting    to  affect 


j    a  third  person — Revocation  of  consent  to   be   bound 
by  statement  made  on  oath   taken   in  a   particular 
form.     The  plaintiff  in  a  civU  suit  offered  to  be 
bound  by  the  statement  which  the  defendant  misrht 
I    make  on  oath  holding  the  arm  of  his  son.    The 
I    defendant  accepted  the  proposal,  took  the  required 
I    oath,  and  made  a  statement  which  had  the  effect  of 
;    defeating  the  plaintiff's  claim.     When  the  defend- 
■    ant  came  into  Court  to  take  the  oath,  the  plaintiff 
;    attempted  to  revoke  his  proposal,  but   alleged  no 
further  reason  than  that  he   did   not  understand 
I    what  he  had  intended  and  did  not  think  the  defend- 
'    ant  would  speak  the  truth.     Held,  that  the    form 
!    of  oath  above  indicated  ought  not,  having  regard 
,    to  s.  8  of  Act  X  of  1873,  to  have  been  administered  ; 
I    but  as  it  had  been  administered,  and  was  a  form 
'    of  oath  Specially  binding  upon  Hindus,  the  state- 
ment made  upon  it  should  be  accepted.   Held,  also, 
i    that,  when  one  party  to  a  suit  offers  to  be  bound 
I    by  the  oath  of  the  other  party,  and  such  other  party 
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accepts  the  proposal,  the  party  so  ofiEering  to  be 
bound  should  not  be  allowed  to  revoke  his  proposa 
except  upon  the  strongest  possible  grounds  proved 
to  the  satisfaction  oi  the  Court  to  be  genuine 
grounds  for  revoking  the  proposal.  Lekh  Raj  Singh 
V.  Dulhma  Kuar,  I.  L.  R.  4  All.  302,  referred  to. 
Ram  Naraik  Singh  v.  Babu  Singh 

I.  li.  K.  18  All.  46 

2.  and     ss.     9,     10.     U—Appli- 

cahility  to  criminal  proceedings — "  Party  to  a 
judicial  proceeding  "  does  not  include  complainant 
or  accused.  The  provisions  of  ss.  8—11  of  the 
Oaths  Act  (X  of  1873)  do  not  apply  to  criminal 
proceedings.  The  expression  "  party  to  a  judicial 
proceeding  "  in  s.  8  of  the  Act  does  not  include 
either  the  complainant  or  the  accused  in  a  criminal 
case.  In  the  course  of  a  trial  on  a  charge  of  assault 
the  complainant's  pleader  agreed  to  be  bound 
by  the  evidence  on  oath  of  a  material  witness,  pro- 
vided he  swore  on  the  Gita  (a  sacred  book  of  the 
Hindus).  The  witness  took  the  required  oath,  and 
stated  that  there  was  no  assault,  but  merely  a  taking 
held  of  the  hand.  The  Magistrate  did  not  believe 
this  witness,  and  proceeded  with  the  trial-  He 
convicted  the  accused  on  the  other  evidence  in  the 
case,  and  sentenced  him  to  a  fine  of  R25.  Held, 
that  the  Magistrate  was  not  bound  to  decide  the 
case  on  the  evidence  of  the  witness  who  swore  the 
special  oath.  Queen-Empeess  v.  Murarji  Gokul- 
DAs    .         .         .         .1.  Ii.  R.  13  Bom.  389 

ss.  8—12— 

See  Appeal- 


-Arbitration. 

I.  L.  K.  4  All.  283 

See   Arbitration — Revocation     of,    or 
Withdrawal  from,  Arbitration. 

I.  L.  R.  4  All.  302 

—  s.  9— 

See  Res  Judicata — Adjudications. 

I.  L.  R.  5  Mad,  259 

Consent  ly  guard- 


ian of  a  minor  defendant  to  accept  the  oath  of  the 
plaintiff.  It  was  agreed  by  the  defendants  who 
were  majors,  and  by  the  father  and  guardian  of  a 
minor  defendant  on  his  behalf,  that  one  of  the  issues 
in  a  suit  should  be  determined  under  the  Oaths  Act, 
s.  9,  by  the  oath  of  the  plaintiff.  The  oath  was 
taken,  and  a  decree  was  passed  accordingly,  fled, 
that  the  minor  defendant  was  bound  by  the  con- 
sent of  his  guardian  since  there  was  no  evidence  of 
fraud  or  gross  negligence  on  the  part  of  the  latter, 
although  the  Court  "had  not  sanctioned  the  agree- 
ment under  s.  462,  Civil  Procedure  Code.  Chen- 
galreddi  v.  Venkatareddi 

I.  L.  R.  12  Mad.  483 

See  Aruna  Challam  v.  Murugappa. 

I.  Ii.  R.  12  Mad.  503 

2.  Civil      Procedure 

Code  {Act  XIV  of  1882),  s.  462— Offer  ly  guardian  of 
minor  defendant  to  be  bound  by  oath  of  plaintiff.     The 


OATHS  ACT  (X  OF  1813)— contd. 
— s.  9 — contd. 


offer  of  the  guardian  of  a  minor  defendant  on  behalf 
of  the  minor  to  abide  by  the  deposition  to  be  given 
by  a  plaintiff  on  oath  taken  in  a  particular  form 
under  the  Indian  Oaths  Act  stands  on  a  very 
different  ground  from  an  agreement  or  compromise 
contemplated  by  s.  462  of  the  Civil  Procedure  Code. 
In  such  a  case  the  minor  is  bound  by  the  consent 
of  his  guardian,  although  given  without  the  leave 
of  the  Court,  provided  that  there  is  no  fraud  or 
gross  negligence  on  the  part  of  the  guard  an. 
Chengalreddi  v.  Venkatareddi,  L.  L.  R.  12  Mad. 
483,  approved  of.  Sheo  Nath  Saran  v.  Sukh 
Lai.  Sixgh     .  .     I.  L.  R.  27  Cale.  229 

4  C.  W.  N.  327 

3.  — ■ Vakil,     authority 

of,  to  bind  client — Pleader — Agent  holding  a  power -of - 
attorney  avthorizin-g  him  to  act  and  appear  for  a 
party  to  a  suit.  An  Agent,  holding  a  power-of-attor- 
ney  authorizing  him  to  act  and  appear  for  a  party  to 
a  suit,  cannot  bring  the  suit  to  a  close  by  offering  to 
be  bound  by  the  oath  of  the  opposite  party  in  a  parti- 
cular form.  Nor  can  a  pleader  so  bind  his  client. 
Under  the  Indian  Oaths  Act  (X  of  1873),  no  person 
but  the  party  himself  can  make  such  an  offer  as 
is  contemplated  in  s.  6.  Sadashiv  Rayaji  v. 
Maruti  Vithal     .         .      I.  Ij.  R.  14  Bom.  455 


4. Offer  by  one  party 

to  be  bound  by  oath  of  other  party  if  taken  in  a  certain 
form — Acceptance  of  the  offer — Subsequent  retraction 
of  the  offer.  The  plaintiii  offered  under  s.  9  of  the 
Indian  Oaths  Act  (X  of  1873)  to  be  bound  by  the 
oath  or  aifirmation  of  the  defendant  in  a  prescribed 
form  upon  a  certain  point.  The  defendant  accepted 
the  offer  and  took  the  oath.  Held,  that  the  plaint- 
iff could  not  retract  his  offer  to  be  bound  by  the 
oath.     Afaji  v.  Bala     .     I.  L.  E.  22  Bom.  281 

5.  — ; Agreement   to   be 


bound  by  statement  on  oath  of  specified  person — Such 
agreement  not  revocable  except  for  special  cause. 
Where  a  party  to  a  suit  has  made  either  a  reference 
to  arbitration  or  a  reference  to  the  oath  of  a  witness 
.such  as  is  provided  for  by  s.  9  of  the  Indian  Oaths 
Act,  1873,  he  should  not  be  allowed  arbitrarily  to 
withdraw  from  the  reference.  Lekhraj  Singh  v. 
Dulhma  Kuar,  I.  L.  R.  4  A II.  302,  and  Ram  Narain 
Singh  v.  Babu  Singh,  I.  L.  R.  18  All.  46,  49, 
referred  to.     Chiddu  v.  Kunwar  Sen  (1906) 

I.  Ij.  R.  29  All.  49 
6.  and     ss.     10     and      11— Offer 

by  party  to  be  bound — Conclusive  proof  of  the 
matter  stated.  Defendant  in  a  suit,  before  trial, 
filed  a  petition  under  s.  9  of  the  Indian  Oaths  Act, 
1873,  to  the  effect  that,  if  the  plaintiff  should  make 
an  oath  according  to  law  regarding  certain  facts, 
' '  this  defendant  will  forfeit  his  right  of  contesting 
this  suit."  He  subsequently  desired  to  withdraw 
the  petition  on  insufficient  grounds,  but  the  plaintiff 
took  the  oath,  and  on  "the  strength  thereof  all  the 
issues  were  decided  and  a  decree  passed  in  plaintiff's 
favour.  The  suit  was,  however,  remanded  on 
appeal,  for  disposal  after  recording  evidence  on  both. 
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sides.  On  appeal  by  plaintiff  against  this  order  of 
remand  : — Held,  (i)  that  there  is  nothing  in  ss.  9  to 
11  of  the  Indian  Oaths  Act,  1873,  which  allows  a 
"party  who  has  agreed  to  the  administration  of  an 
oath  under  those  sections  to  retract  after  the  oppo- 
nent has  accepted  the  proposal ;  (ii)  that  the  Act 
gives  the  Court  a  discretion  to  administer  the  oath 
•or  not,  and  though  it  shoxJd  not  administer  it  if 
good  grounds  be  shown  for  retracting,  it  is  justified 
in  so  doing,  notwithstanding  the  retraction  if  the 
grounds  are  frivolous ;  (iii)  that  if  " '  the  matter 
stated,"  as  referred  to  in  s.  11  of  the  Act,  affords 
sufficient  material  for  the  decision  of  the  suit,  a 
decree  may  be  passed  on  the  facts  so  proved.  But 
if  the  facts  so  proved  are  not  sufficient  for  the  deci- 
sion of  the  case,  such  further  facts  as  are  necessary 
should  be  proved  by  evidence  adduced  on  both  sides. 
The  Act  provides,  not  for  the  adjustment  of  a  suit  in 
an  arbitrary  way,  but  merely  for  the  conclusive  proof 
-of  facts  ;  such  facts,  if  not  sufficient  for  the  decision 
of  the  suit,  should  be  supplemented  by  facts 
duly  proved  by  evidence  ;  and  (iv)  that  the  facts 
proved  by  the  special  oath  are  concltisively  proved, 
and  any  further  evidence  that  may  be  taken  should 
be  limited  to  matters  not  proved  by  the  oath. 
Thoyi  Ammal  v.  Sttbbaboya  Mudali 

L  L  B.  22  Mad-  234 

88.   9,  11 — Special  oath — Binding 


effect — Condii^ve  evidence.  In  a  proceeding  under 
■8.  144,  Code  of  Criminal  Procedure,  one  of  the  parties 
■undertook  to  withdraw  his  claim  to  the  matter  in 
dispute,  if  the  other  party  should  take  an  oath  to  a 
certain  effect.  The  latter  took  the  oath.  Held, 
that  the  oath  was  not  binding  as  conclusive  evidence 
-on  the  party  who  threw  out  the  challenge  in  a 
^subsequent  civil  proceeding,  the  parties  having  had 
in  mind  only  the  proceeding  under  s.  144  of  the  Code 
of  Criminal  Procedure  at  the  time  the  oath  was 
taken.  BADiADirDDnf  Ahmed  r.  NiZAirrDDEi 
Haider  (1906^  .  .  L  L  R.  33  Ca!c.  386 
B.C.  10  C.  W.  N.  501 

8. ss.   9  and  11 — Defendant  taking 

oath  proposed  by  plaintiff — Oath  conclusive.  The 
plaintiff  in  a  suit  stated  that  he  would  accept  what- 
ever evidence  the  defendant  would  give  with  the 
Ganges  water  in  his  hand  and  on  his  honour.  The 
defendant  swore  with  Ganges  water  in  his  hand  that 
the  claim  was  false  inasmuch  as  the  amount  due  to 
the  plaintiff  had  been  set  off  against  a  large  sum  due 
to  the  defendant.  Held,  that  the  suit  must  be  dis- 
missed, the  defendant  having  sworn  in  the  manner 
prescribed.     Chkdi  Lal  r.  Jwai^  Prasad  (1909) 

L  L.  R.  31  All.  315 
ss.    10,    11 — Referee^ s  depositions    in- 


OATHS  ACT  (X  OP  1813}— contd. 
—  8.  10 — condd. 


adequate  for  decision  of  question  referred — Appeal 
after  death  of  referee — Practice.  \Vhere  a  case 
had  been  decided  under  the  provisions  of*  ss.  10 
and  11  of  the  Oaths  Act  (X  of  1873)  with  reference 
to  the  depositions  of  a  person  appointed  by  agree- 
i  mentof  the  parties  as  referee,  and  where,  after  the 
death  of  the  referee,  on  an  appeal  being  preferred 

VOL.  IV. 


against  the  decree  so  based  upon  those  depositions, 
it  was  found  that  the  said  depositions  did  not  fully 
cover  the  questions  in  issue  between  the  parties  : — 
Held,  that  the  case  should  be  remanded  to  the  lower 
Court  for  disposal  according  to  the  usual  procedure. 
Mahabir  Prasad  Misb  r.  Mahadeo  Dat  Misr 

L  L.  E.  i3  AIL  388 

8.11— 

See  Res  Judicata — Adjtdicatioxs. 

L  L  B.  5  Mad.  259 

Agreement   to   fee 


hound  by  oath — Judgment  on  such  agreement — Mad. 
Reg  III  of  1806,  s.  6.  The  mere  agreement  of  one 
of  the  parties  to  a  judicial  proceeding  to  be  bound 
by  the  oath  of  the  other  is  in  itself  no  adjustment 
of  the  suit.  If  the  matter  stated  in  the  agreement 
is  sufficient  as  the  grounds  of  a  decision,  a  judg- 
ment may  be  passed,  for  then  it  would  be  conclu- 
sive evidence  under  the  Oaths  Act.  The  difference 
between  Regulation  in  of  1802,  s.  6,  and  the 
Indian  Oaths  Act,  1873,  s.  11,  discussed.  Vasudeva 
Shasbog  1-.  Nabatsa  Pai  .    I.  L.  B.  2  Mad.  356 

2. Agreement   to   he 

hound  by  oath  of  a  particular  person — Discretion  of 
Court.  The  Oaths  Act  (X  of  1873)  does  not  cons- 
train a  Court  to  pass  a  decision  in  favour  of  a  parti- 
cular party.  If  a  party  to  a  suit  says  he  will  be 
boxmd  by  the  oath  of  a  particular  person,  s.  11  of  the 
Act  only  means  that  pro  ianto  he  will  be  bound, 
i.e.,  so  far  as  the  matter  of  that  evidence  is  con- 
cerned, and  that  evidence  will  be  conclusive  as  to 
its  truth  as  against  him  throughout  the  whole  of 
the  litigation.  But  it  in  no  way  compels  the  Court 
trying  the  case  to  accept  it  as  conclusive.  Vasu- 
deva  Shanbog  v.  Xaraina  Pai,  1.  L.  R.  -  Mad. 
356,  approved.  Mchammad  Zahtti  r.  Cheda  Lai, 
I.  Ii.  E.  14  All.  141 

3.    —  and    s.    8 — Defendant  examined 

in  usual  form.  S.  11  of  the  Oaths  Act  {X 
of  1873)  is  not  applicable  to  the  evidence  of  a 
defendant  who  has  been  examined  under  the  usual 
form  of  oath,  and  not  under  any  oath  or  form  of 
affirmation  under  s,  8.  Sreemtxt  Ram  Totadar 
V.  Ram  Kishes  Sex  22  W.  E.  387 

ss.    11,  12— Where  the   plaintiff 


agreeing  to  tale  an  oath  subsequently  refuses,  the 
Court  cannot  dismiss  the  suit,  hut  must  record  the  fad 
of  refusal  under  s.  12  and  proceed  with  the  suit.  The 
defendant  in  a  suit  agreed  in  the  course  of  the  trial 
to  be  bound  by  the  statement  on  oath  of  the  plaintiff 
as  to  certain  facts.  By  an  agreement  in  writing 
between  the  parties  the  plaintiflt  agreed  to  take  the 
oath  as  required  on  a  certain  date  ;  that  if  he  failed 
to  do  so  the  suit  should  be  dismissed  ;  and  that  if  the 
defendant  prevented  the  taking  of  the  oath,  there 
should  be  a  decree  for  the  plaintiff.  Before  the  ap- 
pointed day,  the  plaintiff  applied  to  withdraw  from 
the  agreement,  but  the  Court  refused  the  application. 
The  plaintiff  failed  to  take  the  oath  and  the  Court 
declined   to  allow  the  plaintiff  to  adduce  further 

13  c 
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evidence  and  dismissed  the  suit.  Held,  that  the 
Court  ought  not  to  have  dismissed  the  suit,  but 
should  have  recorded  the  refusal  and  the  reasons 
therefor  under  s.  12  of  the  Oaths  Act  and 
proceeded  with  the  trial.  The  agreement  did  not 
amount  to  an  adjustment  of  the  suit  so  as  to  bar 
further  proceed  ngs  in  the  trial.  Umayammi  v. 
Miithia  Nadar,  17  Mad.  L.  J.  99,  distinguished. 
Vasiider;a  Shanbog  v.  Narnina  Pai,  I.  L.  R.  2 
Mad-  356,  followed.  Per  Miller,  J.,  obiter:  If 
by  the  act  of  the  party  refusing  to  take  the  oath,  the 
other  party  has  lost  evidence,  which  was  available  to 
him,  the  Court  may  be  justified  in  refusing  to 
allow  the  former  to  adduce  evidence.  Moyan  v. 
Pathukutti  (1907)     .         .      I.  L.  R.  31  Mad,  1 

s.  12 — Refusal  to  take  the  oath — 


Presumption.  Where  the  Lower  Appellate  Court, 
at  the  instance  of  the  defendant,  called  upon  the 
plaintiff  to  swear  on  the  Koran  that  the  defend- 
ant's case  was  false,  which  the  plaintiff  refused 
to  do  :^Held.  that  the  Lower  Appellate  Court 
\vas  justified  in  raising  a  presumption,  from  the 
plaintiff's  refusal,  that  his  case  was  false,  the  Court 
having  power  to  act  as  it  did  under  the  provisions 
of  Act  X  of  1873.  IssEN  Me  ah  v.  Kalaram 
Chtjnder  Naw        .         .         .       2  C.  Ij.  B.  476 


2. 


Refusal  to  take  on 


oath — Effect    of    such    refiLsal — Estoppel — Evidence. 
The  plaintiff  sued  to  recover  certain  land  from  eight 
defendants,  alleging  it  to  be  his  exclusive  property. 
One  of  the  defendants  pleaded  that  he  was  a  co-own- 
er with  the  plaintiff,  who  had  hitherto  paid  him  his 
share  of  the  rent.      In  the  course  of  the  case    he 
offered  to  withdraw  his  opposition  to  the  plaintiff's 
claim  if  the  plaintiff  would  swear  a  binding  oath  that 
his  (the  defendant's)  allegations  were  false,  and  that 
the  plaintiff  had  held  exclusive  possession  of  the 
property.     The  plaintiff  refused  to  take  the  proposed 
oath.     The  Court,  however,  attached  no  importance 
to  the  refusal,  and  on  the  evidence  passed  a  decree 
for  the  plaintiff.     The  defendant  appealed,  and  in 
the  Appellate  Court  the  plaintiff's  son,  on  behalf  of 
his  father,  refused  the  oath,  while  on  the  other  hand 
the  defendant  said  he  was  willing,  if  required,  to 
swear  to  the  truth  of  his  case.       The  Judge    was 
of  opinion  that  the  plaintiff's  refusal  to    take  the 
proposed    oath    and    the      defendant's    readiness 
to   take   it  was,   under   the   circumstances   of   the 
case,    conclusive,    and     disregarding  the    recorded 
evidence,    he     reversed    the   de(  ree    of   the   lower 
Court,  and  allowed  the  defendant's  claim.     Held, 
(reversing  the  appellate  decree  and  restoring  the 
decree  of  the  lower  Court),  that  the  Appellate  Court 
was  wrong  in  deciding  the  case  on  the  ground  of 
the  plaintiff's  refusal  to  take  the  proposed  oath. 
That  refusal  did  not  conclusively  prove  the  falsity 
of  the  plaintiff's  claim.     It  was  merely  a  piece  of 
conduct  which  was  evidence  to  be  considered  in  the 
case   together   with   the   other   evidence.     In   this 
case   there   was   abundant  other   evidence,    all   of 
which   was   in   favour   of   the    plaintiff,     and   his 


OATHS  ACT  (X  OF  187 3)— contd. 
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refusal  to  take  the  oath  did  not  necessarily  con- 
stitute a  sufficient  reason  to  set  aside  that  evidence^ 
A  party  who  makes  an  oath  as  prescribed  by  his 
adversary  confers  by  so  doing  on  his  statement  the 
character  of  conclusive  proof,  but  his  mere  refusal 
to  make  the  oath  does  not,  under  the  terms  of  the 
Oaths  Act  (X  of  1873),  justify  any  legal  presump- 
tion against  him.  Such  refusal  is  to  be  considered 
merely  as  a  piece  of  conduct  to  be  considered  along 
with  the  other  evidence.  Chintaman  Bhat  v. 
Shrinivas  Bhat    .         .     I.  L.  R.  22  Bom.  680 


s,  13— 

See  Arbitbation — Awards — Validity 
OF  Awards  and  Grounds  for  setting 
THEM  aside  I,  Ij.  E.  1  All.  535 

See  Commission — Civil  Cases. 

7  C.  W.  N.  806 

See  False  Evidence — General  Cases. 

I.  L,  B.  19  Cale.  355 

1.   Omission   to   take 

evidence  on  oath  of  affirmation.  The  word  "  omis- 
sion "  in  s.  13  of  Act  X  of  1873  includes  any  omission 
and  is  not  limited  to  accidental  or  negligent  omis- 
sions. Jackson,  J.,  dissented.  Queen  v.  Sewa 
Bhogta 

1^  B.  L.  E.  F.  B.  294  :  23  W.  E.  Cr.  12 

2. Omission  to  take 

evidence  on  oath  or  affirmation.  S.  13  of  Act  X  of 
1873  does  not  render  the  evidence  of  a  child  of  nine 
years  of  age  inadmissible,  if  the  evidence  has  been 
advisedly,  and  not  by  an  omission,  recorded 
without  any  oath  or  affirmation.  Queen  v. 
Anunto  Chuckerbutty 

14  B.  L.  R.  295  note  :  22  W.  R.  Cr.  1 

3.  Competent       wit- 

ness.    The    accused    was    charged   with    throwing 
B  and  C  down  a  well.     She  was  charged  with  the 
murder  of  B  under  s.  312  of  the  Penal  Code,  and  on 
that  charge  she  was  tried   and   acquitted.     There- 
upon the  Joint  Magistrate,   without    holding  any 
further    preliminary    inquiry,    committed    her    on.i 
a  charge,  under  s.  307,  of  attempting  to    murder ; 
C.     The  only  eye-witness  of   the  offence,  accord- 1 
ing  to  the  Sessions  Judge,  was  a  child,  and  as  she 
did  not  understand  the  nature  of  an  oath  or  solemn 
affirmation,  her  evidence  was  taken  on  simple  affirma- 
tion.    The  jury  found  the  prisoner  guilty,  and  she  |, 
was  sentenced  to  ten   years'   transportation.    Held,  ^  I 
that  the   omission    to    adminftter    either   an   oath  ^ 
or  solemn  affirmation,  although  knowingly  made, 
did  not  render  the  child's    evidence  inadmissible,     j 
Queen  v.  Itwarya 

14  B.  Ii.  R.  54  :  22  W.  R,  Cr.  14 

4.   — : Omission  to  swear 


jury  in  sessions  case.  Qucere :  If  the  jury  in  a 
sessions  case  are  not  sworn,  whether  the  omis- 
sion is  one  which  would  be  covered  by  s.  13  of 
the  Oaths  Act,  1873.  Queen  v.  Ramsodoy 
Chuckerbutty  .         .     20  W.  R.  Cr.  9 
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OATHS  ACT  (X  OF  1873)— concM. 


B.  13 — concld. 


-  Omission    to    ad' 


minisUr  an  oath  or  affirmation — Wxtne«8,  Competency 
of — Child,  Evidence  of.  At  a  trial  on  a  charge  of 
murder  one  of  the  witnesses  for  the  prosecution 
was  a  girl  about  ten  years  old.  The  Sessions  Judge 
allowed  her  to  be  examined  without  administering 
any  oath  or  affirmation,  as  it  was  foiond  that  she  did 
not  understand  the  nature  of  either.  The  prisoner's 
counsel  objected  to  the  admissibility  of  her  state- 
ments, but  the  objection  was  overruled,  and  the 
prisoner  was  convicted  of  murder  and  sentenced 
to  death.  Held,  per  Jarddte,  J.,  that  the  girl's 
evidence  was  admissible.  The  "  omission  ' '  re- 
ferred to  in  s.  13  of  the  Indian  Oaths  Act  (X  of  1873) 
includes  any  kind  of  omission,  and  is  not  restricted 
to  accidental  or  negligent  omissions.  Queen  v. 
iSctm  Bhogta,  14  B.  L.  B.  204  :  23  W.  B.  Cr.  1, 
approved ;  and  Queen-Empress  v.  ilaru,  I.  L.  B. 
10  AU.  207,  dissented  from.  Qteex-Empress  v. 
Shava  .         .         .{ -.^  .    I.  L.  R.  16  Bom.  359 

6.  and  s.  6 — Examination  as  wit- 
ness of  a  child  of  tender  years — Intentional  omis- 
sion to  administer  affirmation.  A  child,  aged  about 
six  years,  was  called  as  a  witness  in  a  Sessions 
Court.  The  Judge  satisfied  himself  of  his  intellec- 
tual capacity  to  give  evidence,  but  intentionally 
omitted  to  administer  an  affirmation  on  the  ground 
that  he  was  of  too  tender  years  to  render  any 
attempt  to  bind  his  conscience  expedient  or  practi- 
cally operative.  The  Judge  did  not  examine  the 
child  for  the  purpose  of  eliciting  whether  he  knew 
it  was  wrong  not  to  tell  the  truth,  or  whether  he 
knew  the  difference  between  right  and  wrong,  but 
he  told  him  to  tell  the  truth  and  permitted  bim 
to  be  examined  as  a  witness.  Held,  that  the  child 
should  have  been  affirmed.  Queere :  ^"hether 
the  omission  to  affirm  the  child  having  been 
intentional  on  the  part  of  the  Judge,  the  case  came 
within  the  provisions  of  Oaths  Act,  s.  13.  QrEzx- 
Empeess  v.  Virapebumai.    I.  Ij.  R.  16  Mad.  105 

s.  14— 

See  EviDESCE  Act,  s.  132. 

I.  li.  R.  12  Bom.  440 

See  False  Evidekce — Gexekai.  Cases. 

I.  I..  R.  19  Calc.  355 
I.  li.  R.  19  Mad.  375 

See    Magistrate — Powers     of     Magis- 
trates       .        I.  li.  R.  16  Mad.  421 

"OBJECT  "  HELD  SACRED. 

See  Reugiox,  Offexces  bblatdtg  to. 

I.  L.  R.  17  Calc.  852 
OBJECTION. 

See    Appeal — Objectioits     by    Respox- 
dest. 

See  Appellate  Court — Objection  takek 

FOB  FIRST  TDtE  OX  APPEAL. 

See    Privy    CorsciL,     Practice     of — 
Practice  as  to  Objections. 


OBJECTION— con<rW. 


See  Remakd — Objections  to   Findings 
on  Remand. 


—  taken  for  first  time  on  appeal — 
See  Appellate  Cottbt — Objectioks  taken 

FOR  FIRST  TIME  ON  APPEAL. 

See  Jurisdiction — Question    of  Jxtris- 
DicnoN. 

See    Privy     Council,    Practice    of — 
Practice  as  to  Objections. 

See  Special  or  Second  Appeal — Pro- 
cedure IN  Special  Apphal. 


—  to  apportionment — 
See  Compensation  I.  L.  R.  34  Calc.  451 


to  validity  of  decree — 

See  ExEctmoN  of  Decree. 

I.  L.  R.  30  Mad.  26 

OBJECTS  AND  REASONS  FOR  ACT. 

See  Statutes,  Constructioi.  of. 

11  Moo.  I.  A.  551 
I.  li.  R.  8  Bom-  241 
I.  li.  R,  14  Calc.  145 
I.  li.  R.  19  Calc.  544 
I.  li.  R.  21  Calc.  732 
I.  L  R.  22  Calc.  788 
li.  R.  22  I.  A.  107 

OBSCENE  ADVERTISEMENTS. 

jSee  Obscene  Post-Cards. 

I.  L.  R.  32  Calc.  247 

OBSCENE  POST-CARDS. 

Post -cards      containing 

obscene  advertisemenl — Post  Office  Act  (VI  of 
189S),  8s.  20,  61.  Transmission  by  post  of  printed 
post-cards  containing  an  advertisement  of  a  patent 
medicine  in  language  of  an  obscene  character  is  an 
offence  within  ss.  20  and  61  of  the  Post  Office  Act 
(VI  of  1891).  The  Queen  v.  HiclUn,  L.  B.  3 
Q.  B.  360,  Empress  of  India  v.  Indarman,  I.  L.  B. 
3  AU.  S37,  and  Queen-Empress  v.  Parashram 
Teshvant,  1.  L.  B.  20  Bom.  193,  relied  upon. 
Sarat  Chandra  Ghosev.  King-Empeeor  (1904) 

I.  li,  R.  32  Calc.  247 

OBSCENE  PUBLICATION. 

See  Penal  Code,  s.  292. 

I.  L.  R.  28  AIL  100 


1. "  Obscene,"  meaning  of  the 

word— Penal  Code  (Act  XLV  of  1860),  ss.  292  and 
293.  In  interpreting  the  word  ' '  obscene  "  in  ss.  292 
and  293  of  the  ginal  Code,  the  Courts  may  rightly 
follow  Beg.  v.  Hicklin,  L.  B.  3  Q.  B.  360,  where 
Lord  Cockburn,  C.J.,  says  :  "  I  think  the  test  of 
obscenity  is  this,  whether  the  tendency  of  the  matter 
charged  as  obscene  is  to  deprave  and  corrupt  those 
whose  minds  are  open  to  such  immoral  influences, 
and  into  whose  hands  a  publication  of  this  sort  may 
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OBSCENE  PUBLICATION— conc/d. 

fall."      Whether    a   publication   is    ^bseene    is    a 
•queation  of  fact. 
Yeshvant     . 


Queen-Empress  v.  Parashbam 
I.  L.  E.  20  Bom.  193 


2. 


Destruction     of     book     by 


order  of  Criminal  Court — Penal  Code,  s.  293- 
Act  X  of  1872  (Criminal  Procedure  Code),  s.  418. 
A  book  may  be  obscene,  within  the  meaning  of  the 
Penal  Code,  although  it  contains  but  a  single  obscene 
passage.  The  defence  to  a  charge  of  selling  and 
distributing  certain  obscene  books  was  that  they 
were  sold  and  distributed  in  good  faith  in  prosecu- 
tion of  a  religious  controversy.  Held,  that  the 
excessive  obscenity  of  such  books  took  away  the 
protection  which  their  controversial  nature  might 
otherwise  have  afforded  them.  Held,  also,  that  the 
intention  of  the  seller  and  distributor  must  be 
gathered  from  the  character  of  the  matter  contained 
in  such  books.  As  he  had  chosen  to  sell  and  distri- 
bute what  was  obscene,  it  must  be  presumed  that  he 
intended  the  natural  consequences  of  his  act,  namely, 
corruption  of  the  minds  and  prejudice  of  the  morals 
of  the  public.  It  was  not  sufficient  for  him  to  say 
•  that  his  intentions  were  good.  It  was  his  public 
act  that  must  be  the  test  of  his  intentions  ;  and 
having  done  an  unlawful  act,  it  was  no  answer  to  say 
that  he  thought  it  lawful.  Queen  v.  Hicklin,  L.  B. 
S  Q.  B.  360,  and  Steele  v.  Brannan,  L.  B.  7  C.  P.  261, 
followed.  At  the  conclusion  of  the  trial  of  a  person 
for  the  sale  and  distribution  of  obscene  books,  the 
Court  trying  him  ordered  the  destruction  of  certain 
■copies  of  such  books,  voluntarily  surrendered  by 
him,  under  s.  418  of  the  Criminal  Procedure  Code. 
Held,  that  such  Court  was  not  empowered  by  that 
section  to  make  such  an  order.  Empress  of  India 
V.  Indarman      .         .         .      I.  L.  R.  3  All.  837 

OBSTRUCTION. 

See  Civil  PROCEDrRE  Code,    1882,   Ch. 
XIX,  PROv.  H  .  I.  li.  R.  30  Bom.  115 

See    Resistance    or     Obstruction    to 
Arrest. 

See    Resistance    or    Obstruction    to 
Execution  of  Decree. 

—  of  public  servant — 

See  Penal  Code,  s.  186  6  C.  W.  N.  120 

on  public  street — 

See  Encroachment. 

I.  L.  R.  34  Calc.  844 

. removal  of— 


.See  Nuisance — Under  Civil  Procedure 
Code. 

—  to  flow  of  water — 

See  Injunction — Special  Cases — Ob- 
struction OR  Injury  to  Rights  op 
Property — Water. 

See  Limitation  Act,  1877,  s.  26  (1871, 
s.  27)      .         .      1. 1..  R.  1  Mad.  335 


OBSTRUCTION— conc?(i. 

to  flow  of  w^ater — concld. 

See    Prescription — Easements — Rights 
op  Water. 

See  Right  to  use  of  Water. 

to  navigation — 

See  Nuisance — Public  Nuisance  under 

Penal  Code  .     I.  L.  R.  14  Calc.  656 

I.  Ii.  R.  20  Calc.  665 

Bew.  Act   V    of  1864. 


To  render  a  person  liable  to  punishment  under  s. 
16,  Bengal  Act  V  of  1864,  for  obstructing  the  line 
of  navigation  of  a  Government  canal,  it  must  be 
shown  that  he  wilfully  obstructed  the  navigation. 
Queen  v.  Kabil  Manji     .     2  B.  Ij.  R.  A.  C.  23 

s.c.  QuEBN  V.  Kalil         .        11  W.  R.  Cr.  18 

to  public  way — 

*See  Nuisance — Under  Criminal  Proce- 
dure Code     .  6  C.  W.  N.  886 
I.  L.  R.  23  All.  159 
7  C.  W.  N.  117 

See  Right  of  Suit — Obstruction  op 
Public  Highway. 

See  Wrongful  Restraint. 

5  C.  W.  N.  215 

to  right  of  way — 

See  Possession,  Order  of  Criminal 
Court  as  to — Disputes  as  to  Right 
of  Way,  Water,  etc. 

5  C.  W.  N.  335 


—  to  rights  of  property — 

See  Injunction — Special  Cases — 
Obstruction  or  Injury  to  Rights  of 
Property. 

See  Right  of  Suit — Injury  to  Enjoy- 
ment OF  Property 


—  to  road  or  public  w^ay — ■ 

See  Bengal  Municipal  Act,  1884,  s.  217. 
I.  Ii.  R.  17  Calc.  684 

See    Jurisdiction      of    Civil    Court — 
Public  Ways,  Obstruction  of. 

See  Madras    Police  Act,  1859,  s.  48. 

I.  L.  R.  4  Mad.  235 

See  Madras  Police  Act,  1888,  s.  71. 

I.  L.  R.  14  Mad.  223  3 

See  Magistrate — General  Jurisdiction 
I.  Ii.  R.  15  Mad.  83 

See  Penal  Code,  s.  283. 

I.  Ii.  R.  4  Mad.  235 
I.  Ii.  R.  25  Calc.  275 

See  Right  of  Suit — Obstruction  to  Pub- 
lic Highway. 


OCCUPANCY. 


See  Punjab  Laws  Act. 

I.  Ii.  R.  30  Calc.  635 
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OCCUPANCY  HOIiDIlSrG. 

See  Agra  Tbuasct  Act  (II  of  19<>1)'««« 

I.  li.  B.  28  AIL  696 

I.  L.  H.  29  AIL  129  ;  327 

See  BirsGAL  Tesaxcy  Act  (VIII  or  1885). 
12  C.  W.  N.  114,  899 

See  Besgal  Tksaxcy  Act,  s.  29  (bl 

11  C.  W.  N.  62 

See  Centbai,  Pbovisces  Tenancy  Act. 
I.  li.  B.  35  Caie.  470 

See  Estoppel    .     I.  L.  R-  35  Calc.  904 
See  Death  ov  Raiyat  wirnorT  heebs. 
13  C.  "W.  N.  12 


See  Dispossession 


13  C.  W.  N.  108 


See  Lajtdlobd  a^td  Te>-a>-t. 

I.  li,  R.  35  Calc.  904 
12  C.  W.  N.  72  ;  589 

See  Letthbs  Patent  Appeal. 

I.  L.  E.  35  Calc.  1096 

See  N.-W.  P.  Rent  Act  (XII  of  1881), 
s.  9        .  I.  li.  B.  31  All.  51 

See  MoBTOAGB  .  .       13  C.  W.  H".  12 

See  OccxTPANCY  Right. 

See  OCCTTPANCY  Texant. 

See  PuBCHASEB  .         .  13  C.  W.  HT.  652 

See  Right  of  Occtpancy. 

See  Sale  of     .  .13  C.  W.  N.  913 

See  Tkansfee  .     13  C.  W.  N.  630 

See  Unbegisteked  Tbansfbbee. 

13  C.  W.  N.98 

Non-iransferable 


occupancy  holding — Co-sharer  landlord's  decree  for 
refil — Sale  m  execution — Purchase  by  decree-hcHder — 
Purchase  at  mortgage-sale — Rights  of  purchasers.  In 
a  suit  for  recovery  of  khas  possession  by  the  plaintiff 
who  had  purchased  an  occupancy  holding  in  execu- 
tion of  a  mortgage  decree,  the  defendant  claimed 
under  a  lease  from  co-sharer  landlord  who  also  had 
purchased  the  holding  in  execution  of  a  decree  for 
his  share  of  the  rent.  Held,  that  the  question  of 
transferability  of  the  holding  did  not  arise.  Ayen- 
ITDDIN  Nasya  v.  Sbish  Chandba  Banebji  (1906) 

11  C.  W.  N.  76 


2. 


Similarity  of  pos- 


session — Temporary  lease — Occupancy  raiyat — Right 
of  landlord  to  recovfr  khas  possession —  Costs,  ^^"here 
a  lessee  of  lands  in  the  occupation  of  raiyat-s  who 
had  jote  rights  obtained  kJias  possession  of  the  lands 
with  the  consent  of  the  raiyats  for  the  purpose  of 
indigo  cultivation  :  Held,  that  the  lessee  being 
merely  a  landlord  in  occupation  did  not  acquire 
occupancy  right  in  the  lands  and  the  lessor  became 
entitled  to  khas  possession  on  the  expiry  of  the  lease. 
Ram  Lochi  Koebi  f.  Hebbebt  Collingbidge 
(1907)        ....  lie.  W.  Ur.  397 

Occupancy -holding 


OCCUPANCY  HOLDING— <»tU</. 

pancy  holdings  in  execution  of  money  decree — Subse-^ 
quent  recognition  by  landlord — Code  of  Civil  Pro 
cedure  {Act  XIV  of  18S2),  s.  244— Questions  for 
Court  executing  decree — Issue  raised  by  judgment- 
debtor  as  defendant  in  separate  suit  that  property  sold 
teas  not  saleable — Estoppel.  Where  the  purchaser 
of  a  non-transferable  occupancy  holding  at  a  sale  in 
execution  of  a  money-decree  obtains  the  landlord  s 
consent  to  the  sale  and  his  recognition  of  the  pur- 
chaser as  a  tenant  as  soon  as  can  reasonably  be 
expected  after  the  objections  to  the  purchaser's 
obtaining  possession  have  been  overcome,  the  sale 
is  rendered  valid  in  law.  It  is  not  nece^sarv  that 
the  consent  of  the  landlord  should  be  obtained  prior 
to  the  execution  proceedings.  ^^  here  in  execution 
of  a  money  decree  against  the  defendant  an  occu- 
pancy holding  belonging  to  him  was  sold  and  he  had 
failed  to  raise  the  objection  at  ths  time  cf  the 
sale,  that  the  holding  was  not  transferable,  al- 
though he  had  full  knowledge  of  the  execution 
proceedings  and  had  full  opportunity  to  raise  the 
objection  ;  Held,  that  it  was  not  competent  to 
him  to  resist  the  purchaser  after  the  confirmation  of 
the  sale  and  that  as  between  himself  and  the  pur- 
chaser the  title  to  the  property  vested  in  the  latter 
on  such  confirmation.  Sheikh  Murullah  v.  Sheikh 
Burullah,  9  C.  W.  N.  972  ;  Durga  Charan  Mandal 
V.  Kali  Prasanna  Sarkar,  I.  L.  R.  26  Calc.  727  ; 
and  Bh.iram  Ali  Shaikh  Shikdar  v.  Gopi  Kanth 
Shaha,  I.  L.  R;  24  Calc.  ,36'>,  referred  to.  Dwab- 
eianath  Pal  v.  Tabini  Sankae  Ray  (1907)  i 

1.  L.  B.  34  Calc.  199 

-Cccupartcy  holding. 


transferability  of — Custom  and  usage,  proof  of- 
Second  appeal,  ground  of — Finding  of  fact.  To 
prove  a  custom  or  usage  that  occupancy  holdings 
are  transferable  in  any  locality,  it  is  not  sufficient 
to  shew  simply  that  such  holdings  are  sold  in  the 
village  or  neighbouring  villages.  The  essence 
of  a  usage  of  transferability  is  that  transfers 
made  to  the  knowledge  of,  but  without  the  consent 
of,  the  landlord  are  valid  and  must  be  recognised  by 
him.  Jagun  Pro-shad  v.  Posun  Snhoo,  8  C.  W.  X. 
172,  followed.  When  occupancy  holdings  are  not 
transferable  by  custom  the  person  who  purchases 
them  in  execution  of  a  money -decree  purchases  no- 
thing. They  are  not  transferable  as  between  the 
judgment-debtor  and  the  decree-holder.  Peaby 
Mohan    Mukebjee    v.    Jote    Kumab   Mukebjee 

(1906^ U  C.  W.  N.  83 

Occupancy  •hold- 


Sight  of  occupancy — Sale  of  non-transferable  occu- 


ing,  non-transferable —  Transfer,  if  may  be  ques 
tioned  by  transferor's  heirs — Transfer  by  will — 
Void  or  voidable — Landlord's  option.  The  transfer 
of  an  occupancy  holding,  which  is  not  transferable 
bv  local  custom  or  usage,  is  not  a  void  transaction. 
It  is  binding  betwJen  the  parties,  namely,  the  trans- 
feror and  the  transferee,  and  all  persons  claiming 
through  them,  and  is  voidable  only  at  the  option 
of  the  landlord.  The  heirs  of  an  occupancy  raiyat 
would  therefore  be  bound  by  a  transfer  of  the 
holding  made  by  will.  Bhagirath  Changa  v.  Sheikh 
Hafiz^din,  4  C.  W.   X.   679,  Basarat  Mandai  v. 
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OCCUPANCY  HOLDING— con/d. 

Sabulla  Mandal,  2  C.  W.  N.  cclxxix  ;  Ambica  Nath 
Acharji  v.  Aditya  Nath  Mailra,  6  C.  W.  N.  624  ; 
Ayenuddin  Nasya  v.  Srish  Chandra  Banerjee,  11 
C.  W.  N.  76,  relied  on.  Hari  Das  Banerjee  v. 
Udoy  Chandra  Das  Bairagi  (1908) 

12  C.  W.  N.  1086 


6. 


Transferal}  il  it  y — 


Usage — Growing  usage  not  sufficient — Usufructuary 
mortgage  by  tenant — Subsequent  relinquishment  to 
landlord — Bight  of  landlord  to  re-enter — Mortgage  or 
out  and  out  sale.  In  1894  an  occupancy  raiyat  exe- 
cuted a  usufructuary  mortgage  of  the  holding,  put 
the  mortgagee  in  possession,  and  though  it  was 
arranged  that  the  tenant  would  continue  to  pay 
rent  to  the  landlord,  the  tenant  left  the  village  and 
abandoned  all  connection  with  the  land.  In  1901, 
the  tenant  executed  a  deed  of  relinquishment  in 
favour  of  the  landlord  and  surrendered  the  land  to 
him,  and  it  did  not  appear  that  he  had  paid  any 
rent  since.  Bbett,  J.,  held,  on  second  appeal, 
upon  a  consideration  of  the  terms  of  the  mortgage- 
bond  and  the  circumstances  connected  with  the 
transaction,  that,  although  the  document  purported 
to  be  a  usufructuary  mortgage  for  sixty  years,  the 
transaction  was  really  an  out  and  out  sale  and  the 
deed  was  drawn  up  in  that  form  in  order  to  evade 
the  provisions  of  law  against  the  transfer  of  occu- 
pancy holdings.  Held,  by  Rampini,  C.J.,  and 
Mitra,  J. — That  apart  from  such  consideration,  the 
moment  the  deed  of  relinquishment  was  executed  by 
the  tenant,  the  landlord  became  entitled  to  re-enter. 
A  growing  usage  of  transferability  of  occupancy- 
holdings  is  of  no  effect  against  the  landlord.  The 
usage,  to  be  effective,  must  have  already  grown  up. 
Ambica  Churn  Chakravarti  v.  Dya  Gazi,  10  C.  W.  N. 
497;  Basik  Loll  Dutt  v.  Bidhu  Muki  Dasi,  10  C.  W. 
N.  719,  relied  on.  Rajendra  Kishore  Adhikabi 
V.  Chandra  Nath  Dutt  (1907) 

12  C.  W.  N.  878 

Occupancy    hold- 


ing, non-transferable — Transfer — Transferor  in  pos- 
session as  tenant  of  transferee — Ejectment.  Where 
on  a  transfer  of  a  non-transferable  occupancy 
holding  the  original  tenant  takes  a  sub-lease  under 
the  transferee  and  in  a  suit  by  the  landlord  for 
Mas  p3ssession  pleads  that  the  holding  was  trans- 
ferable and  that  he  is  in  occupation  as  a  sub-tenant 
under  the  transferee :  Held,  that  the  landlord  is 
entitled  to  khas  possession  by  ejecting  both  the 
original  tenant  and  the  transferee.  Raiani  Kanto 
Biswas  V.  Ekkowri  Dass,  11  C.  W.  N.  811  :  s.c.  I. 
L.  R.  34  Calc.  689,  explained.  Kali  Charan 
Ghosh  v.  Arman  Bibi  (1908)  .  13  C.  W.  N.  220 


8. Occupancy  hold- 
ing— Usufructuary  mortgage  by  raiyat — Rent  receipt 
recognising  mortgage — Landlord's  suit  for  khas 
possession.  When  an  occupancy  raiyat  executed 
in  favour  of  one  B  a  usufructuary  mortgage  with 
possession,  which  was  recognised  by  the  landlord 
as  shown  by  written  receipts  of  money  on  account 
of  rent  wherein  the  payment  of  rent  \\'as  expressed 
to  be  "  through  B,   the  mortgagee  : ' '   Hdd,  that 


OCCUPANCY  HOLDING— concz,?. 

the  landlord  was  not  entitled  to  recover  khas 
possession.  Barada  Charan  Dutt  v.  Hemlata  Dasi, 
13  C.  W.  N.  242,  reversed.  Baeoda  Churn  Dutt 
V.  Hemlata  Dasi  (1909)       .      13  C.  W.  N.  833 

9. Civil      Procedure 

Code  (Act  XIV  of  1882),  s.  244— Occupancy  holding 
— Unregistered  transferee — Auction- purchaser  of  his 
interest,  if  hound  by  rent-decree  against  registered 
tenant — Right  to  apply  to  set  aside  sale  as  fraudulent — 
Locus  standi.  A  purchaser  in  execution  of  a  decree 
against  an  unregistered  transferee  of  an  occupancy 
holding  as  well  as  the  unregistered  transferee  him- 
self are  bound  by  a  decree  for  rent  subsequently 
obtained  against  the  registered  tenant.  The  pur- 
chaser is  therefore  a  representative  of  the  judgment 
debtor  within  the  provisions  of  s.  244  of  the  Civil 
Procedure  Code  and  may  apply  to  set  a^ide  a  sale 
held  in  execution  of  the  rent  decree  on  the  ground 
of  fraud.  Ishan  Chunder  Sirkar  v.  Beni  MaMivb 
Sirkar,  I.  L.  R.  24  Calc.  62,  followed.  Azgarali  v. 
Asaboddin  Kazi,  9  C.  W.  N.  131,  Gopi  Nath 
Chattopadhya  v.  Sajani  Kanta  Singh,  10  C.  W. 
N.  240,  referred  to.  Haradhan  Rakhit  r.  Girish 
Chandra  Mukerjee  (1908)      ,     13  C.  W.  N.  98 

OCCUPANCY  RIGHT. 

See  Bengal  Tenancy  Act,  s.  21. 

9  C.  W.  N.  141 
10  C.  W.  N.  351 

See  Occupancy  Holding. 

See  Revenue  Sale  Law.  s.  37. 

10  C.  W.  N.  497 

See  Right  of  Occupancy. 

See  Transfer    10  C.  W.  N.  499  ;  1033 


sale  of— 


See  Khoti  Settlement  Act. 

I.  L.  R.  31  Bom.  267 

See  Occupancy  Holding. 

OCCUPANCY  TENANT. 

See  Enhancement. 

I.  L.  R.  33  Calc.  607 

See  Inamdar  I.  L.  R.  28  Bom.  74  ;  92 

See  Khoti  Settlement  Act. 

I.  L.  R.  30  Bom.  290 
I.  L.  R.  31  Bom.  267 

See  Landlord  and  Tenant 

I.  L.  B.  33  Calc.  531 

See  North- Western    Provinces    Rent 
Act  .         .      I.  L.  R.  26  All.  78 

See  Occupancy  Holding. 
OCCUPIERS  AND  OWNERS. 
Fine  imposed  on — 

See  Bengal  Municipal  Act,   1864,  s.  67. 

8  B.  L.  R.  Ap.  9 

3  W.  R.  Cr.  33,  57 

W.  R.  Cr.  45 
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OFFENCE. 

See  Offekce  ox  the  High  Seas. 

See  Railway  Company  11  C.  W.  N.  583 

—  by  alien  in  Foreign  State — 

See  Jttkisdiction  of  Ckmisal   Coukt — 
Native  Ikdian  Subjects. 

I  Ii.  K.  16  Bom.  178 


date  of — 


See  Prosectjtiox  I.  L.  E.  34  Gale.  909 
—  during  journey — 


See  Jurisdiction  op   Criminal  Cotjbt — 
Offences  committbd  during  Joubney. 


in  contempt  of  Court — 


See  Contempt  of  Coubt. 

See  CRiMEfAL   Pbocedube  Code,    s.  476 

(1872,  s.  471). 
i^ee  Criminal   Pbocedube   Code,  s.  487 

(1872,  s.  47:n. 

—  specification  of— 

See    Waekant     of     Aeeest — Criminal 
Cases        .         .     6  B.  L.  R.  Ap.  129 

OFFENCE      BEFORE     PENAL      CODE 
CAME  INTG  OPEKATION. 

1.  Murder — Beng.  Beg.  IV  of  1797 

— Act  XVII  of  1862 — General  Clauses  Consolidation 
Act  (I  of  1868),  s.  6—Bepeal  of  statute,  effect  of 
— Bight  of  defence  to  High  Court.  Up  to  the  1st 
January,  1862,  a  person  committing  the  offence  of 
murder  was  liable  to  trial  and  punishment  under  the 
Regulations.  By  Act  XVII  of  1862  the  Regula- 
tions prescribing  punishments  for  offences  were 
repealed  "  except  as  to  any  offence  committed 
before  the  1st  January,  1862."  By  the  same 
Act  it  was  declared  that  no  person  who  should 
claim  the  same  should  be  deprived  of  any  right 
of  appeal  or  reference  which  he  would  have  enjoyed 
under  such  Regulations.  By  s.  6  of  Act  I  of 
1868,  the  repeal  of  an  Act  does  not  affect  any- 
thing done,  or  any  offence  committed,  or  any  fine 
or  penalty  incurred  before  the  repealing  Act 
fiiiall  have  come  into  operation.  Under  the  pro- 
visions of  this  section,  the  repeal  of  Act  XVTI  of 
1862  by  Act  Vni  of  1868  and  Act  X  of  1872  did 
not,  in  respect  of  offences  committed  before  the 
1st  January  1862,  affect  the  penalties  prescribed  by 
such  Regulations,  nor  were  any  of  the  Regulations 
prescribing  punishments  for  offences,  which  were  in 
force  before  the  passing  of  Act  XVII  of  1862, 
repealed  in  respect  of  offences  committed  before  the 
1st  January,  1862,  prior  to  the  passing  of  Act  I  of 
1868.  Held,  accordingly,  where  a  person  committed 
murder  in  the  year  1855,  that  such  pei-son  was 
punishable  imder  the  Regulations.  Held,  also,  that, 
inasmuch  as  such  right  as  the  right  of  reference 
given  by  s.  3  of  Regulation  IV  of  1797  accrues  \ 
on   conviction,  and  therefore  in   the   present   case    I 


OFFENCE      BEFORE      PENAL    CODE 
CAME  INTO  OPERATION— conc/d. 

had  not  accrued  before  Act  XVII  of  1862  was 
repealed,  it  is  doubtful  whether  a  person  convicted 
of  murder  committed  before  the  1st  January,  1862, 
has  such  right.     Empress  of  Indla  v.  Mulua 

I.  L.  R.  1  All.  599 


2. 


Beng.  Beg.  IV  of 


1797— Act  XVII  of  1862— General  Clauses  Con- 
solidation Act  {I  of  1868),  s.  6 — Bepeal  of  statute, 
effect  of.  The  prisoner  was  found  guilty  and  sen- 
tenced under  Regulation  IV  of  1797  to  transport- 
ation for  life,  for  a  murder  committed  in  1861, 
before  the  Penal  Code  came  into  operation,  and 
the  case  was  sent  up  to  the  High  Court  to  confirm 
the  sentence.  Regulation  IV  of  1797  was  repealed 
by  Act  XVII  of  1862,  and  that  Act  was  wholly 
repealed  by  Acts  VIII  of  1868  and  X  of  1872. 
Held,  on  reference  to  a  Full  Bench,  that  the  con- 
viction was  illegal,  8.  6  of  Act  I  of  1868,  which 
provides  that  the  repeal  of  any  Act  or  Regulation, 
shall  not  affect  any  offence  committed  before 
the  repealing  Act  shall  have  come  into  operation, 
not  being  applicable.  Empress  v.  Diljour 
MissER  .         .         .         .     I.  L  R.  2  Calc.  225 


3. 


Perjury  or  forgery — Act  I  of 


1848 — Sanction  in  case  of  perjury  or  forgery.  A 
case  of  perjurj'  or  forgery  alleged  to  have  been  com- 
mitted in  a  case  before  a  Civil  Court  before  January 
1st,  1862,  can  be  dealt  w  ith  only  under  the  old  Pro- 
cedure Law  (Act  I  of  1848),  according  to  which  the 
sanction  of  the  Court  before  which  the  offence  was 
alleged  to  have  been  committed  was  necessarj-  before 
criminal  proceedings  can  be  instituted.  In  re 
RaDHtVJEEBUN  Moostaffee 

5  W.  R.  Cr.  8  :  1  Ind.  Jur.  N.  S.  97 
Forgery — Procedure    in  case  of 


forgery.  In  a  case  of  filing  a  forged  vakalutnamah 
in  a  Civil  Court  before  January  1st,  1862,  the  prose- 
cution can  only  proceed  in  the  ordinary  way,  i.e.,  by 
way  of  commitment  by  a  Magistrate  on  the  com- 
plaint of  the  party  aggiieved.  Queen  r.  Enayet 
HossEiN  .  .  .  .  5  W.  R.  Cr.  43 
5. Mortgage  of  property  pre- 
viously mortgaged — Bom.  Beg.  XI  V  of  1827 — 
Bdigious  Law  of  Hindus.  Regulation  XIV  of 
1827  (Bombay),  s.  1,  cl.  1,  art.  7,  and  the  Religious 
Law  of  the  Hindus,  are  not  applicable  to  the  case  of 
a  party  charged  with  mortgaging  his  house  a  second 
time  previously  to  redeeming  the  same  from  a  prior 
mortgagee.     Reg.  v.  Annaji  valad  Govindram 

1  Bom.  93 

OFFENCE  ON  THE  HIGH  SEAS. 

See  Jurisdiction  of  Ceimihal  Coubt — 
General  Jubi^iction. 

8  Bom.  Cr.  63 
I,  L.  R.  5  Mad.  23 

1.    Punishment — Procedure — 


European  British  subject — 7  Wtll.  IV,  and  1  Vict., 
c.  85,  a.  2 — 1  db  15  Vict.,  c.  19,  s.  5 — Jurisdiction 
— Act  XIII  of  1835.  Id.  prosecuting  a  British 
subject  for  an  offence  committed  on  board  a  British 


I 
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OFFENCE  ON  THE  HIGH  SEAS— con^rf. 

ship  upon  the  high  seas: — Held  (i)(PHEAK,  J.  duhi- 
tante),  that  he  must  be  charged  with  an  ofEence 
under  English  law  ;  (ii)  that  the  punishment  must 
be  according  to  English  law  ;  (iii)  that  the  trial  must 
be  according  to  the  procedure  of  the  local  Court. 
Therefore,  where  a  British  subject  was  charged  be- 
fore the  High  Court  with  having  committed  an 
offence  under  7  Will.  IV,  and  1  Vict.,  c.  85,  s.  2,  on 
board  a  British  ship,  upon  the  high  seas,  within  the 
Admiralty  jurisdiction  of  the  Court,  and  found  guilty 
of  an  offence  under  14  &  15  Vict.,  c.  19,  s.  5  : — 
Held,  that  the  conviction  was  good,  and  that  the 
prisoner  would  be  rightly  punished  with  rigorous 
imprisonment,  which  i«  defined  by  s.  53  of  the 
Penal  Code  to  be  equivalent  to  imprisonment  with 
hard  labour,  and  that  the  trial  had  been  rightly  pro- 
ceeded with  under  Act  XIII  of  1865.  Qiteen  v. 
Thompson      .         .         .        1  B.  L.  R.  O.  Or.  1 

See  Emperor  v.  Salimttllah. 

I.  L.  R.  39  Gale.  487 

Law    applicable — Stat.  30   dk 


31  Vict.,  c.  124,  s.  11 — Procedure — Power  of 
Legislature.  The  substantive  law  applicable  to  a 
British-born  subject  tried  in  the  High  Court  of  Judi- 
cature at  Bombay  for  destroying  a  British  ship  on 
the  high  seas,  at  a  distance  of  more  than  three  miles 
from  the  shores  of  British  India,  is  the  English  law, 
and  not  the  Penal  Code,  notwithstanding  the  provi- 
sions of  Stat.  30  &  31  Vict.,  c.  124,  s.  11.  The 
same  substantive  law  is  applicable  to  prisoners 
who  conspire  together  in  Bombay  to  destroy  such 
ship  on  the  high  seas,  and  such  ship  is  so  destroyed  in 
consequence.  The  procedure  applicable  in  such 
cases  is  the  ordinary  criminal  procedure  of  the  High 
Court.  The  question  whether  the  Indian  Legisla- 
ture has  power  to  legislate  with  reference  to 
offences  committed  on  the  high  seas  considered. 
There  is  not  any  Act  of  the  Indian  Legislature  now 
in  force  which  provides  for  the  offence  of  destroy- 
ing a  ship,  when  committed  at  a  greater  distance 
than  three  miles  from  the  coast,  or  for  the  abet- 
ment in  British  India  of  such  an  offence  so  com- 
mitted.    Reg.  v.  Elmstonb     .     7  Bom.  Or.  89 


3. 


Jurisdiction      of 


Criminal  Courts — Power  to  legislate  for  high  seas 
—Stats.  12  &  13  Vict.,  c.  96,  and  23  &  24  Vict., 
c.  88.  An  offence  committed  on  the  high  seas,  but 
within  three  miles  from  the  coast  of  British  India, 
as  being  committed  within  the  territorial  limits  of 
British  India,  is  punishable  under  the  provisions  of 
the  Penal  Code.  The  ordinary  Criminal  Courts  of 
the  country  have  jurisdiction  over  such  offences  by 
virtue  of  the  Stat.  12  &  13  Vict.,  c.  96,  ss.  2  and 
3,  extended  to  India  by  Stat.  23  &  24  Vict.,  c.  88. 
Semble  :  The  Governor  General  of  India  in  Council 
has  no  power  to  legislate  for  offences  committed 
on  the  high  seas  outside  the  territorial  limits  of 
British  India,  though  he  has  power  to  legislate  in 
respect  of  offences  committed  on  the  high  seas  within 
three  miles  of  its  coasts.  Meaning  and  effect  to  Stat. 
12  &  13  Vict.,  c.  69,  ss.  2  and  3,  considered.  Queen 
V.  Thompson,  1  B.  L.  R.  O.  Cr.  1,  commented  on. 
Rhg.  v.  Kastya  Rama     .         .      8  Bom.  Cr.  63 


OFFENCE  ON  THE  HIGH  SEAS— conc?d. 

Jurisdiction       of 


Criminal  Court — Law  applicable  to  offence  commit- 
ted  within  three  miles  of  Goa — Treaty  Act  {IV  of 
1880)— Stat.  30  &  31  Vict.,  c.  124,  s.  11— Stat.  37 
<fc  38  Vict,  c.  27 — Procedure.  The  rule  laid  down 
in  Reg.  v.  Elmstone,  7  Bom.  Cr.  89,  to  the  effect 
that  English  and  not  Indian  law  is  applicable  to 
offences  committed  on  the  high  seas,  is  altered  by 
Stat.  37  &  38  Vict.,  c.  27,  which  provides  that  such 
offences  shall  be  tried  and  punished  according  to  the 
local  law.  The  accused,  who  was  captain  of  a  native 
craft,  was  charged  with  having  dishonestly  sold  his 
cargo  and  scuttled  his  ship  in  the  course  of  a  voyage 
from  Aleppy  to  Bombay.  The  accused  was  arrested 
in  the  Ratnagiri  District,  and  committed  for  trial  to 
the  Sessions  Judge  of  Ratnagiri,  who  convicted  him 
under  ss.  407  and  437  of  the  Penal  Code  and  sen- 
tenced him  to  five  years'  rigorous  imprisonment. 
On  appeal,  the  accused  contended  that  the  Sessions 
Judge  of  Ratnagiri  had  no  jurisdiction  to  try  the 
case  :  1st,  because  the  first  offence,  if  it  took  place 
at  all,  was  committed  within  the  territorial  waters 
of  Goa  ;  and,  2ndly,  because  the  offence,  if  committed 
on  the  high  seas,  could  only  be  tried  according  to  the 
law  of  England  and  not  according  to  the  Penal 
Code.  Held,  (i)  that  the  Court  at  Ratnagiri  had 
jurisdiction.  If  the  offence  were  committed  within 
three  miles  of  Goa,  the  Treaty  Act  (IV  of  1880) 
between  England  and  Portugal  as  regards  the  Goa 
territory  conferred  the  right  to  try  such  cases  in 
British  India,  (ii)  If  the  offence  were  committed 
beyond  the  three-mile  limit  and  on  the  high  seas, 
the  Court  had  jurisdiction  and  the  Penal  Code 
applied  under  the  provisions  of  Stat.  30  &  31  Vict., 
c.  124,  s.  11,  and  Stat.  37  &  38  Vict.,  c  27.  Qtjeen- 
Empeess  v.  Abdool  Rahiman 

I.  Ii.  R.  14  Bom.  227 

Trial   of    British 


seaman  for  offence  committed  on  a  British  ship  on  the 
high  seas — Procedure  at  such  trial — Merchant  Ship- 
ping Act,  1854  (17  d;  18  Vict.,  c.  104),  s.  267— 
Merchant  Shipping  Act,  1855  {18  dk  19  Vict., 
c.  91),  s.  21 — Cotirts  {Colonial)  Jurisdiction  Act^ 
1874  {37  dk  38  Vict.,  c.  27)— Jurisdiction  of  Cri- 
minal  Court.  The  trial  of  a  British  seaman  for 
an  offence  committed  on  a  British  ship  on  the  high 
seas  must  be  conducted  under  the  Code  of  Criminal 
Procedure,  though  the  offence  charged  must  be  an 
offence  under  English  law.  Queen-Empress  v. 
GxmNiNQ  .         .      I.  Ij.  R.  21  Calc.  782 

OFFENCE      RELATING      TO       DOCU- 
MENTS. 


See      False       Evidence 

False  Evidence. 
See  Forgery. 


FABRICATINa 


1.  Penal  Code,  s.  477 — Destruction^ 

of  pottah.  The  tearing  up  of  a  pottah  is  destruction 
of  valuable  security  within  the  meaning  of  s.  477  of 
the  Penal  Code.     Queen  v.  Nittar  Mundle 

3  W.  R.  Cr.  Sa 
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OFFENCE       BEIiATIWG      TO       DOCU- 
MENTS—concW. 

Penal  Code,  s.  477 — concld. 


2. Vaiuahle  security 

— Unstamped  and  inadmissible  document.  The  fact 
that  a  document  has  not  been  stamped,  and  is  not 
therefore  receivable  in  evidence,  does  not  prevent 
its  being  a  ' '  valuable  security  ' '  within  the  meaning 
of  8.  477  of  the  Penal  Code.     AjfoirrMOFS 

7  Mad.  Ap.  26 

and     s.     95 — Destruction    of    a 


valuable  security — Unstamped  document  purporting 
to  be  a  valuable  security — Act  causing  slight  harm. 
A,  having  had  certain  transactions  with  5,  wrote 
out  a  rough  account  showing  his  indebtedness  to 
B  and  signed  the  total.  The  paper  was  not  stamped. 
B  afterwards  presented  it  to  A  and  demanded 
payment  of  the  total  amoxmt.  A  paid  part  only, 
and  after  an  altercation  tore  up  the  paper.  Held, 
that  the  act  of  tearing  up  the  paper  constituted 
the  offence  of  destroying  a  valuable  security,  and 
the  harm  caused  was  such  that  a  person  of  ordinary 
sense  and  temper  would  complain  of  it.  Qtteek- 
Empress  v.  Ramasami     .     I.  L   R.  12  Mad.'J48 

4.  and  s.  426 — Destruction  of  pro- 
missory note — Mischief — Jurisdiction  of  Sessions 
Court.  P  3f  was  convicted  by  a  Magistrate  under 
s.  426  of  the  Indian  Penal  Code  on  a  charge  of 
mischief  by  tearing  up  a  promissory  note  for  R20. 
Held,  that  the  offence  charged  fell  under  s.  477  of 
the  Penal  Code,  and  was  therefore  triable  by  a 
Sessions  Court  only.     In    re  SIadurai 

L  L.  R.  12  Mad.  54 

5.  — s.    477 A — Criminal    Procedure 


OFFICE. 


Code  {Act  V  of  1898),  s.  222  (2)— Criminal  breach 
of  trust  by  public  servant — General  falsification  of 
accounts  for  a  period  extending  over  two  years.  The 
alteration  in  the  law  by  s.  222  (2)  of  the  Criminal 
Procedure  Code  (Act  V  of  1898)  does  not  apply  to 
a  charge  under  s.  457A  of  the  Penal  Code  (falsifi- 
cation of  document).  It  applies  only  to  criminal 
breach  of  trust  or  dishonest  misappropriation  of 
money.     QrEEN-EMPKKSS  v.  Mati  Lal  Lahiri 

I.  L.  R.  26  Calc.  560 
3  C.  W.  N.  412 

OFFENCE  UNDER  THREAT. 

Penal  Code,  s.   94 — Proof  requisite. 

To  obtain  the  benefit  of  the  exception  allowed  by  s. 
94  of  the  Penal  Code,  it  must  be  shown  that  the 
prisoners  were  compelled  to  set  as  they  did  from 
apprehension  that  instant  death  would  be  the 
consequence  of  a  refusal.     QrEEN  v.  So^roo 

10  W.  R.  Cr.  48 

OFFER  MADE  "WITHOUT  PREJUDICE. 

See  Writtek  Statement. 

12  B.  li.  R.  Ap.  19 
OFFERINGS. 

See  Attachment — Subjects  op    Attach- 
ment— Offerings  to  Hindtt  Dbity. 


intrusion  on — 


See     iNJtTNCTioN — Special      Cases — Ik- 
trusion  on  Office. 

—  suits  concerning — 


See    JrRRiSDicTioN    op     Civil    Coxtet — 
Offices,  Right  to. 

See    Right  or  Suit — Office  or  Emolu* 

MBNT. 

OFFICE-BROCAQE  AGREEMENT. 

See    Agreement    opposed     to    public 
policy  .  .   I.  L.  R.  30  Mad.  530 


OFFICER. 


acting  in  two  capacities- 


See  Collector. 
See  Magistrate 


5  B.  L.  R.  Ap.  89 
8  B.  L.  R.  422 
24  W.  R.  Cr.  1 


—  appointed  to  conduct  appeal — 

See  Appeal  in  Criminal  Cases — Acquit- 
tals, Appeals  from. 

I.  L  R.  2  Calc.  273 

—  dismissal  of— 


See  Religious  Community. 

I.  L.  R.  UBom.  185 

—  liability  of— 

See   Company — Winding   xtp — Liability 
op  Officers. 

See  Government  Oficers,  Acts  of. 

See  Judicial  Officers. 

—  of  corporation  or  company — 


See    Plaint — Form    and    Contents    of 
Plaint — Plalstiffs. 

I.  li.  R.  12  Calc.  41 
I,  li.  R.  20  ALL  167 

See    Plaint — Verifications    and    Sig- 
nature  .         .    I.  Ij.  R.  21  Calc.  60 
li.  R.  20  I.  A.  139 

See  Written  Statement. 

f.  li.  R.  22  Calc.  268 


of  Government — 


See  Collector    .  L  L  R.  1  Bom.  318 
See  Government  Officers,  Acts  of. 
See  Judicial  Officers. 
See  Public  Officer. 
See  Public  Servant. 


i 
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.  OFFICEEr— concZd. 
r— of  sea  customs — 


See    Jurisdiction 
Revenue 

—  suit  against — 


OF    Civil    Court — 
I.  li.  R.  1  Mad.  89 


See  Civil  Procedure  Code,  1882,  s.  424. 

13  C.  L.  R.  195 

I.  li.  R.  20  Bom.  697 

I.  L.  R.  24  Calc.  584 

See  Parties — Parties  to  Suits — Gov- 
ernment. 

See  Small  Cause  Courts,  Mofussil — 
Jurisdiction — Government,        Suits 

AGAINST 

See  Subordinate  Judge,   Jurisdiction 

OF      .        I.  L.  R.  21  Bom.  754 ;  773 

I.  L.  R.  22  Bom.  170 


—  suit  to  set  aside  order  of — 

See  Jurisdiction  of  Civil  Court — 
Revenue  Courts — Orders  of  Reve- 
nue Courts. 

See  Limitation  Act.  1877,  Sch.  II, 
Art.  12        .       I.  L.  R.  11  Bom.  429 

See  Limitation  Act,  1877,  Sch.  II, 
Art.  14. 

See  Right  of  Suit — Orders,  Suits  to 

SET   ASIDE. 


-with   head-quarters  in  munici- 
pality— 

See    Madras    District    Municipalities 
Act,  s.  5.5     .     I.  L.  R.  17  Mad.  453 

with  powers  of  Civil  Court — 

See  SoNTHAL  Pergunnahs  Settlement 
Regulation    .    I.  L.  R.  18  Calc.  133 

OFFICIAL  ACTS. 


presumption  of— 

See  Sedition     .     I,  L.  R.  35  Calc.  141 

OFFICIAL  ASSIGNEE. 

See  Appeal — Orders. 

I.  L.  R.  25  Mad.  406 

See  Civil  Procedure  Code,  1882,  s.  244. 
I.  L.  R.  30  All.  231 

See     Company — Transfer     of     Shares 
AND  Rights  of  Transferees. 

I.  L.  R.  16  Bom.  80 
See  Contract  .     I.  L.  R.  34  Calc.  289 

See  Cost — Special  Cases — Official  As- 
signee       .        I.  L,  R.  7  Bom.  484 
I.  L.  R.  14  Bom.  189 

See  Insolvency — Claims  of  Attaching 
Creditors  and  Official  Assignee. 


OFFICIAL  ASSIGNEE— coTi^cZ. 

See  Insolvent  .  I.  L.  R.  30  Mad.  145 
(S'ee  Insolvency  Act  (11  &  12  Viet.,  c.  21). 
See  Insolvency  Act  (11  &  12  Vic  .,  c.  2\\ 
ss.  7,  26,  36  .  I.  L.  R,  33  Bom.  462 
See  Insolvency  Act.  s.  73. 

I.  ii.  R.  14  Bom.  189 

See  Jurisdiction  I.  L.  R.  31  Calc.  667 
See  Parties — Parties   to    Suits — Offi- 
cial Assignee  .    I,  L.  R.  18  Calc.  43 
I.  L.  R.  16  Bom.  452 
L  L.  R.  22  Calc.  259 

See  Public  Officer. 

I.  L.  R.  26  Bom.  809 

See  Right  of  Suit — Insolvency. 

I.  L.  R.  16  Bom.  452 

See  Right  of  Suit — Official  Assignee* 

I.  L.  R.  11  Bom.  620 

L.  R.  14  I.  A.  Ill 

See  Variance  between  Pleading  and 
Proof — Special  Cases — Fraud. 

I.  L.  R.  11  Bom.  620 
L.  R.  14  I.  A.  Ill 


—   commission  to — 

See  Insolvency  Act,  s.  19. 


I.  L.  R.   8  Mad.  79 
I.  L.  R.  13  Calc.  66 

See  Official  Assignee. 

I.  L.  R.  36  Calc.  990 


—  election  by — 
See    Insolvency — Sales 


of  Rent 


FOR    Arrears 
I.  L.  R.  1  Mad.  59 


liability  of— 

See    Costs — Special    Cases — Official 
Assignee      .       I.  L.  R.  7  Bom.  484 

power  of,  to  convey — 

See  Insolvency  Act,  s.  7. 

I.  L.  R.  19  Mad.  74 

—  priority  of— 

See   Insolvency — Claims  of  Attaching 
Creditors  and  Official  Assignee. 

See  Insolvency  Act,  s.  7. 

5  B.  L.  R.  309 

—  right  of— 

See    Insolvency — Property    acquired 
after  Vesting  Order. 

I.  L.  R.  8  Calc.  556 

I.  L.  R.  19  Bom.  232 

I.  L.  R.  17  Mad.  21 

I.  L.  R.  18  Mad.  24 

See    Insolvency — Right    op    Official 
Assignee  in  Suits. 

10  B.  L.  R.  Ap.  23 

See  Insolvency  Act,  s.  7. 
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OFFICIAL  ASSIGNEE— con/<Z. 

" validity  of  sale  as  against — 

Set  IssoLVEiiCY — Sales  fob  arrears  of 

Rest         .         .     I.  L  K.  1  Mad.  59 

I,  li.  B.  9  Calc.  855 

1. Official   Assignee 

of  insolvent  judgment-debtor  not  a  necessary  party  to 
fuch  suit — Decree  in  such  suit  cannot  declare  property 
liable  to  be  attached,  but  only  that  it  is  the  property  of 
the  judgment -debtor.  S.  2S3  of  the  Code  of  Civil  Pro- 
cedure gives  a  statutory  right  of  suit  to  the  unsuc- 
cessful party  in  claim  proceedings  and  when  the  pro- 
perty of  the  insolvent  judgment -debtor,  which  was 
attached  in  execution  had  vested  in  the  Official 
Assignee  diiring  the  pendency  of  such  claim  proceed- 
ings, the  latter  is  not  a  necessary  party  to  such 
suit.  The  decree  in  such  suit  should,  where  pro- 
perty had  so  vested,  only  declare  the  property  at- 
tached to  belong  to  the  judgment-debtor  and  ought 
not  to  declare  it  liable  to  attachment.  Axxapttbani 
Ammal  v.  SuBKAMAioAx  Chettiar  Q908) 

I.  li.  E.  31  Mad.  347 


2. 


Official    Assignee 


— DisaUoxcance  of  claim  of  Official  Assignee  to  have 
proceeds  of  sale  in  execution  of  decree  against  insol- 
vent judgment-debtor  paid  to  him — Appeal.  Held, 
that  the  Official  Assignee  not  being  the  representa- 
tive of  an  insolvent  judgment-debtor,  no  appeal 
would  lie  against  the  disallowance  of  his  claim  to 
have  the  proceeds  of  a  sale  in  execution  of  a  decree 
against  the  insolvent  judgment-debtor  paid  over  to 
him.  Kashi  Prasad  v.  Miller,  I.  L.  B.  7  All.  752  : 
Sardarmal  v.  Aranvayal  Sabhapnthy,  I.  L.  B.  21 
Bom.  205,  and  Chandmull  v.  Banee  Soondery  Dossee, 
I.  L.  B.  22  Calc.  259,  referred  to.  Official  As- 
signee f.  Ha/uri  Lal  (1908)  I.  L  K.  30  AIL  486 

3. Insolvency  Act  (11 

and  12  Vict.,  c.  21)  s.  7 — Insolvent — Vesting  order — 
Withdrawal  of  petition  for  insolency — Bight  of  Official 
Assignee  to  bring  suit — Bight  of  Official 
Assignee  to  continue  suit  after  withdrawal  of  petition. 
On  the  14th  October,  1903,  a  petition  in  insolvency 
was  filed  and  a  vesting  order  was  made  by  the  Court. 
On  the  15th  June,  1904,  the  insolvents  took  out  a 
rule  nisi  to  \rithdraw  their  petition,  and  the  rule 
was  made  absolute  on  the  21st  September,  1904. 
But  the  orders  were  not  drawn  up  till  27th  February, 
1906.  In  the  meanwhUe  the  Official  Assignee  filed 
a  suit  on  the  2nd  March,  1905,  on  behalf  of  the  in- 
solvents to  recover  a  sum  of  money  alleged  to  be  due 
to  the  insolvents '  firm  in  respect  of  certain  mercan- 
tile transactions.  It  was  objected  on  behalf  of  the 
defendant  that  the  Official  Assignee  was  not  en- 
titled (i)  to  bring  the  suit  and  (ii)  continue  the  suit 
after  the  withdrawal  of  the  petition.  Held,  that  at 
the  date  of  the  institution  of  the  suit  the  insolvency 
proceedings  were  stUl  in  force  and  the  assets  still  re- 
mained vested  in  the  Official  Assignee.  The  subse- 
quent coming  into  force  of  the  order  could  not 
vitiate  the  institution  of  the  suit  and  it  was  clear 
that  the  Official  Assignee  was  competent  to  bring 
the  suit.  He  was  also  competent  to  continue  it,  for 
the  order  of    withdrawal,    even  after  it    became 


OFFICIAIi  ASSIGNEE— concha', 
operative,  was  not  effective  to  divest  the  Official 
Assignee  and  revest  the  property  in  the  insolvents. 
A  withdrawal  of  a  petition  for  which  no  provision  is 
made  in  the  Act,  cannot  be  regarded  as  the  legal 
equivalent  to  its  dismissal  bv  consent.  Haji  Sajan" 
V.  MACLEOD  (1907)  .  "L  li.  R.  32  Bom.  321 
4.  Commission — Sale  of  Insol- 
vent '«  Estate — Commission  on  sale  of  mortgaged  pro- 
perty— Indian  Insolveiu^y  Act  (11  and  12  Vict.,  c.  21), 
ss.  19,  21,  31— Supreme  Courts'  Officers  Act  {XV of 
1848),  ss.  1,  2 — Practice.  On  the  application  of  the 
mortgagee,  an  order  was  made  in  insolvency  pro- 
ceedings directing  the  Official  Assignee  to  sell  cer- 
tain immoveable  properties  belonging  to  an  insol- . 
vent,  but  which  were  subject  to  a  mortgage  : — 
Held,  that  the  Official  Assignee  was  not  entitled  to 
charge  a  commission  out  of  the  insolvent's  estate 
on  the  full  value  of  the  properties  sold,  but  only  on 
the  amount  coming  to  the  insolvent's  estate.  Held, 
also,  that  although  the  practice  of  this  Court  for 
over  thirty  years  had  apparently  been  to  allow  such 
commission,  it  w  as  contrary  to  the  provisions  of  the 
Indianlnsolvency  Act  (11  and  12  Vict.,  c.  21)  and 
the  Supreme  Courts'  Officers  Act,  1S4S.  In 
re  Howard  Brothers  (In-*olvents),  13  B.  L.  B.  -4pp.  9, 
commented  on.  In  re  Official  Assignee's  Com- 
mission (1909)     .         .        L  li.  B.  36  Calc.  990 

OFFICIAL  LETTEBS. 

See    E^^DENCE — Criminal    Cases — Gov- 
ernment Gazette      .     7  B.  Ij.  B.  63 

OFFICIAL  TBUSTEE. 

See  Attachment — Mode  of  Attachment 
AND  Irregularities  in  Attachment. 
I.  L.  E.  12  Mad-  250 

See  Probate     .     I.  L.  E.  35  Calc.  156 

1. Public  officer — Civil  Procedure 

Code,  s.  2.  Semble  :  The  Official  Trustee  is  a  public 
officer  within  the  meaning  of  s.  2  of  the  Civil  Proce- 
dure Code.     Abdul  Lateef  v.  Doutre 

I.  L.  E.  12  Mad.  250 

2.    • Civil  Procedure 

Code,  1877,  s.  2,  and  s.  424 — Sotice  of  suit.  The 
Official  Trustee  is  a  "  public  officer  "  within  the 
definition  given  in  s.  2  of  the  Civil  Procedure  Code. 
The  cases  in  which  a  public  officer  is  entitled  to 
notice  of  suit  under  s.  424  of  the  Code  are  those  in 
which  he  is  sued  for  damages  for  some  wrong  in- 
advertently committed  by  him  in  the  discharge  of 
his  official  duties,  and  the  object  of  giving  notice  is 
that,  if  a  public  body  or  officer  entrulted  \<ith  powers 
happens  to  commit  an  inadvertence,  irregularity, 
or  ^vrong,  before  any  one  has  a  right  to  require  pay- 
ment in  respect  of  that  wrong,  he  shall  have  an  op- 
portunity of  setting  himself  right,  making  amends, 
restoring  what  he  has  taken,  or  paj-ing  for  the 
damages  he  has  done.  The  Official  Trustee,  there- 
fore, is  not  entitled  to  notice  of  suit,  when  the 
question  to  be  decided  relates  to  the  rights  of  the 
cestuis  que  trustent  in  respect  of  the  trust-fund,  and 
not  to  a  wrong  committed  by  him.  Shahunshah 
Begum  i-.  Febgussok      .      'l.  L.  E.7  Calc  499 
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OFFICIAL  TRUSTEE— concW. 

3. Appointment     of    Oflleial 

Trnatee— Official  Trustees  Act  (XVII  of  1864), 
s.  10 — Consent  of  Beneficiaries.  On  an  application 
under  s.  10  of  the  Official  Trustees  Act  (XVII  of 
1864),  where  the  petition  was  not  signed  by  one  of 
the  beneficiaries,  the  Court  held,  upon  other  evi- 
dence, that  such  beneficiary  was  desirous  of  having 
the  Official  Trustee  appointed  as  trustee  of  the  will. 
In  the  goods  of  Collett  .  I.  Xj.  R.  25  Calc.  856 

Official  Trustees  Act  (XVII 


of  1864),  ss.  10,  15,  and  ll— Trustees'  and  Mort- 
gagees' Powers  Act  (XXVIII  of  1866),  s.  34— Indian 
Trustees  Act  (XXVII  of  1866),  ss.  6  and  26.—''  Pro- 
■  perty,'"  meaning  of — "  Vesting,'"  meaning  of. 
The  main  purpose  of  the  Official  Trustees  Act  was 
to  place  the  Official  Trustee  and  his  successors  in 
office  in  the  same  position  and  vested  with  the  same 
powers  as  the  persons  M'ho  held  the  property  in 
trust  previous  to  the  appointment  of  the  Official 
Trustee,  and  a  wide  meaning  must  be  given  to 
the  words  "  property  "  and  "  vest."  That"  pro- 
perty ' '  in  the  Official  Trustees  Act  was  meant  also 
to  include  action  or  actionable  claims,  and  the  vest- 
ing thereof  was  intended  to  have  the  effect  of  giving 
the  Official  Trustee  complete  power  of  enforcing  all 
claims  of  demands  in  respect  of  the  trust  estate. 
The  plaintiii,  as  a  creditor  oi  S  E  E,  had  obtained 
letters  of  administration  to  his  estate  and  now 
brought  this  suit  for  the  recovery  of  R12,000  on  a 
mortgage  which  had  been  executed  in  favour  oi  8  E 
E.  S  E  E  in  his  lifetime  was  the  trustee  of  a  sum 
of  R  70,000,  and  the  Official  Trustee,  who  had 
been  appointed  trustee  in  his  place  and  who  was 
made  a  defendant  in  this  suit,  claimed  the  benefit 
under  the  said  mortgage  on  the  allegation  that  the 
said  sum  had  been  advanced  hy  S  E  E  out  of  the 
trust  funds.  The  plaintiff  contended  that  she  was 
entitled  to  the  usual  mortgage  decree  and  to  get  in 
the  money  thereunder,  and  that  the  proper  course 
for  the  rival  claimants  to  the  money  represented  by 
the  plaintiff  in  her  personal  capacity  on  the  one  side 
and  the  Official  Trustee  on  the  other  was  then  to 
proceed  to  establish  their  rights  to  the  money  by 
separate  suit  or  otherwise.  Held,  that  the  conten- 
tion of  the  plaintiff  was  not  correct,  and  the  Court 
was  bound  to  determine  the  question  raised  by  the 
plaintiff  representing  the  estate  of  the  deceased  and 
the  Official  Trustee  representing  the  trust  estate, 
and  that  the  Official  Trustee  could  adduce  evidence 
in  this  suit  to  shew  that  the  money  was  advanced 
out  of  the  trust  estate.     Gabeikl  v.  Solomon 

4  C.  W.  K".  70 

OFFICIAL    TRUSTEE'S    ACT  (XIX  OF 
1841). 

See  Limitation  Act,  1877,  Art.  13  (1859, 

s.  1,  CL.  5)        .         .        Marsh.  573 

11  Moo.  I.  A.  405 

B.  L.  R.  Sup.  Vol.  633 

OFFICIAL  TRUSTEE'S  ACT  (XVII    OF 
1864). 

See  Official  Trustee. 


OPFICIATOR. 

See  Bombay  Revenue  Jurisdiction  Act* 
s.  4       .         .      I.  L.  R.  18  Bom.  319 

OMISSION. 

to  appeal — 

See  Appeal — Omission  to  Appeal  in 
time  against  Preliminary  Order  ob 
Decree. 


—  to  argue  question  of  law — 
See  Practice        .        11  C.  W.  N.  340 


—  to  decide  Issue — 

See  Remand — Ground  for  Remand. 

See  Review — Ground  for  Review. 

3  B.  L.  R.  A.  C.  346 

16  W.  R.  134 ;  150 

I.  L.  R.  5  All.  14 

I.  L.  R.  2  Mad.  58 


—  to  give  information  of  offence — 

See  Criminal  Procedure  Codes,  s.  45 
(1872,  s.  90). 

See   Information   of   Commission      of 
Offence. 

—  to  point  out  material  evidence — 

See  Jury,  Trial  by. 

I.  L.  R.  34  Calc.  698 

—  to  sue  for  portion  of  claim — 


See  Relinquishment  of,  or  Omission  to 
SUE  FOR,  Portion  of  Claim. 

ONUS  PROBANDI. 

See  Burden  of  Proof. 
See  Onus  of  Proof. 

ONUS  OF  PROOF. 
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force  or  Set  aside 

8883 
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ONUS  OF  PROOF— contd. 


CoL 

16. 

Deed,  Effect  and  Opeeatiox  of 

8890 

17. 

Documents  relatikg  to  Loajts,  Exe- 
cution      OF,      AND     CONSIDEKATION 

FOR,  AKD  Cases  of  Mokey  Lest     . 

8891 

17 A.  Domicile 

8898 

18. 

Easements 

8899 

19. 

Ejectment 

8900 

20. 

Enhancement  of  Rent    . 

8901 

21. 

Genealogical  Descent  . 

8906 

22. 

HuTDu  Law — 

(a)  Adoption         .         .         .         . 

8907 

(6)  AOENATION       .            .            .            . 

8909 

(c)  Maintenance 

8919 

(d)  Marriage        .         .         .         . 

8919 

(e)  Strtdhan         .         .         .         . 

8919 

23. 

Husband  and  Wifb 

8920 

24. 

Intervenors  

8921 

25. 

Landlord  and  Tenant    . 

8923 

26. 

Legitimact     .         .         .         .         . 

8934 

27. 

Limitation  and  Adverse  Possession 

8935 

28. 

Mesne  Profits        .         .         .         . 

8955 

29. 

Minority 

8955 

30. 

Money  Lent 

8955 

31. 

Mortgage       .         .         .         .         . 

8956 

32. 

Notice 

8960 

33. 

Partition 

8960 

34. 

Possession  and  Proof  of  Title 

8962 

35. 

Pre-emption 

8974 

36. 

Principal  and  Agent 

8976 

37. 

Profits,  Suits  for 

8977 

38. 

RECOGNnSANCK  TO  KEEP  PeACE 

8977 

39. 

Relinquishment     of    Portion    of 
Claim 

8977 

40. 

Resumption  and  Assessment  . 

8978 

41. 

Sale  of  Goods         .         ,         .         . 

8986 

42. 

Sale  for  Arrears  of  Revenue 

8986 

43. 

Sale  for  Arrears  of  Rent 

8987 

44. 

Sale  in  Execution  of  Decree 

8988 

45. 

Service  of  Summons 

8989 

46. 

Trust,  Revocation  of     . 

8989 

47. 

Valuation  of  Stjit 

8990 

48. 

Will 

8990 

49. 

Witness 

8990 

50. 

Wrongful  Conversion   . 

8991 

51. 

Miscellaneous  Cases 

8991 

ONUS  OF  FROOF—contd. 

See  Assam  Forest  Regulation  (VII  ov 
1891),  s.  40    .     L  li.  R  33  Gale.  895 


See  Agra  Tenancy  Act,  s.  201. 

I.  L.  R.  29  AH.  158 


See     Benami 
Proof. 


Transaction — Onus     of 


See  Bengal  Tenancy  Act.  s.  167. 

13  C.  W.  N.  720 

See  Bill  of  Lading  .  13  B.  L.  E.  394 
I.  li.  R.  5  Bom.  313 

See  Bombay  Mu^^cIPAL  Act. 

L  L  R.  30  Bom.  126 

See  Burden  of  Proof. 

See  Compensation. 

I.  li.  R.  34  Calc.  599 

See  Contract — Wagering  Contract*;. 

I.  L.  R.  25  AIL  38 

See  Declaratory  Decree,  Suit  for — 
Miscellaneous  Suits. 

I.  L.  R.  24  AH.  170 

See  Escheat       .       1  B.  L.  R.  P.  C.  44 

See  Evidence — Civil  Cases — Miscella- 
neous Documents — Criminal  Court, 
Proceedings  in. 

I.  L.  R.  29  Gale.  187 
I.  li.  R.  35  Gale.  25 

See   False    Charge   .  5  C.  W.  N.  106 

See  Gift        .         I.  L.  R.  30  Bom.  578 

See  Hindu  Law — 

Adoption — Evidence  of  Adoption. 
I.  li.  R.  30  Gale.  999 

Aliekatiok — Aoenation  by  Father. 
I.  li.  R.  26  Bom.  326 
I.  li.  R.  35  Gale.  1039 
Custom — Impartibility. 

L  li.  R.  29  Gale.  828 

Joint  Family — Presumption  and 
Onus  of  Proof  as  to  Joint 
Family. 

Widow's  estate.  Alienation  of. 

13  G.  W.  N".  931 
See  ~  Insolvency — Insolvent    Debtors 
TINDER  Civil  Procedure  Code. 

I.  li.  R.  4  Gale.  888 

I.  li.  R.  19  AH.  125 

5G.  W.  N.  91 

See  Jhtjm  Cultivation. 

I.  li.  R.  36  Gale.  1 

See  Khoja  Mahomed ans. 

I.  L.  R.  12  Bom.  280 
I.  li.  R.  13  Bom.  534 

See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledgment 
OF  Tenancy  by  Payment  of   Rent. 

I.  li,  R.  26  Bom.  410 

See  Landlord  and  Tenant — Damage  to 
Premises  let        .        5  B.  L  R.  401 
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ONUS  OF  PEOOF— confrf. 

See  Landlord  and  Tenant — Encroach- 
ment— Adverse  Possession. 

13  C.  W.  N.  698 

See   Landlord    and  Tenant — Payment 
OF  Rent — Non-payment. 

I.  li.  R.  4  Gale.  314 

I.  L.  R.  9  Bom.  419 

I.  L.  R.  3  Mad.  118 

5  Bom.  A.  C.  85 

See  Landlord  and  Tenant — Property 
IN  Trees  and  Wood  on  land. 

I.  L.  R.  13  AU.  571 

I.  L.  R.  22  Gale.  742  ;  744  note  ;  746  note  ; 

748  note  ;  751  note 

I.  li.  R.  23  Gale.  854 

I.  L.  R.  21  AIL  297 

See  Limitation  Act,  1877,  s.  26. 

8  G.  W.  N.  359 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
127  (1859,  s.  1,  CL.  13). 

12  B.  li.  R.  219 

4  Mad.  354 

3  Agra  133 

3  W.  R.  173 

6  W.  R.  170 

15  W.  R,  400 

23  W.  R.  381 

I.  L.  R.  22  Bom.  259 

1  G.  W.  N.  543 

See  Mahomedan  Law. 

I.  li.  R.  31  Bom.  165 

See  Malicious  Prosecution. 

See  Marine  Insurance. 

I.  Ii.  R.  36  Gale.  516 
13  G.  W.  H".  425 

See  Mortgage — Redemption — Right  op 
Redemption  .   I.  L.  R.  27  Bom.  271 

See  Negotiable  Instrument. 

I.  Ii.  R.  36  Gale.  239 

See  Negotiable  Instruments  Act,  s.  98. 
I.  Ii.  R.  26  Mad.  239 

See  Pardanashin  Women. 

See    Partnership — Suits        respecting 
Partnerships  .  I.  L.  R.  26  Gale.  281 

See  Penal  Code,  s.  302    8  G.  W.  N.  22 

See  Penal  Code,  s.  373. 

I.  Ii.  R.  22  Gale.  164 

See  Penal  Code,  s.  456. 

I.  Ii.  R.  29  All.  46 

See  Penal  Code,  s.  498. 

8  B.  Ii.  R.  Ap.  63 

See  Possession     .         12  G.  W.  W.  273 

See  Pre-emption  .  I.  L.  R.  29  All.  618 

See  Presumption  op  Death. 

I.  Ii.  R.  33  Gale.  173 

See  Private  International  Law. 

9  G.  W.  N.  394 


ONUS  OF  PROOF— con<d. 

See  Railway  Company    .     2  Agra  200 

I.  Ii.  R.  3  Bom.  120 

I.  Ii.  R.r26  Gale.  465 

I.  Ii.  R.  22fAll.  361 

See    Recognizance    to    kbep^Peace — 

Likelihood  op  Breach  op  Peace  and 

Evidence  .         .      2  N.  W.  431 

I.  Ii.  R.  9  All.  452 

See  Sale  por  Arrears  op  Revenue — 
Setting  aside  Sale — Irregularity. 

I.  Ii.  R.  30  Gale.  1 
See  Sale  in  Execution. 

I.  Ii.  R.  36  Gale.  654 

See  Sonthal  Pergunnahs  Settlement 

Regulation    .  I.  L.  R.  15  Gale.  765 

I.  Ii.  R.  22  Gale.  473 

See  Specific  Relief  Act,  s.  9. 

I.  Ii.  R.  24  All.  501 

See  Stolen    Property — Offences    re- 
lating to      .     I.  Ii.  R.  20  Bom.  348 

See  Suit  for  Rent  in  Deposit. 

11  G.  W.  N.  380 

See  Summons,  Service  of. 

I.  L.  R.  23  All.  99 

See  Varlance  between  PLBADma^AND 
Proof. 

See  Vendor  and  Purchaser — Notice. 

I.  Ii.  R.  4  Gale.  897 

See  Waiver      .         .     11  C.  W.  N.  848 

See  Will — Validity  of  Will. 

I.  Ii.  R.  23  All.  472 
13  G.  W.  N.  782 


—  age— 
See  Evidence  Act,  s.  32,  cl.  (5). 

I.  Ii.  R.  25  Mad.  184 


—  ejectment — 

See    Landlord     and     Tenant — Eject- 
ment .         .  6  G.  W.  N.  105 

See  Service  Tenure. 

I.  Ii.  R.  26  Mad.  403 

—  enhancement  of  rent — 


See  Evidence — Civil  Cases — Miscblla- 

NEous  Documents — Road-cess  Papers. 

I.  Ii.  R.  30  Gale.  1033 

See  Rent,  Suit  for     .  5  G.  W.  N".  880 

legitimacy — 

See  Evidence  Act,  s.  112. 

I.  L.  R.  29  Gale.  Ill 

—  minority — 

See  Compromise — Compromise  op  Suits 
UNDER  Civil  Procedure  Code. 

I.  Ii.  R.  26  Bom.  109 


',»* 
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See   Railway    Compaxy— Liabilitt    op 
CoMPAyY      .      L  li.  B.  28  Calc.  401 

—  partibility  of  estate — 

See  HrsDU  Law — Impartible  Pkopebty. 
L  K  R.  24  Mad-  562 

possession,  and  proof  of  title — 


Se£  U>-LAwyrL  Assembly. 

5  C.  W.  IS.  368 

that      accused    is    the     person 

against  •whom  warrant  issued — 

See     Warka^tt     of      Arbest — Cbdiikal 
Cases    .         .     I.  L  B.  28  Calc.  399 

— that  lands  are  maX — 


See  EviDEKCE — Civil  Cases — Maps. 

7  C.  W.  N.  612 

that  Nepal  is  in  India —    . 

5ee  Nepal      .         .         7  C.  W.  N.  635 

that  Permanent  Settlement    of 

1793  applies  to  particular  land — 

See  Evidence — Ctvtl  Cases — Maps. 

L  li.  K.  30  Calc.  291 

zerait  land — 


ONUS  OF  PHOOF— con«. 

2.  ACCOUNT     BOOKS,  ENTRIES     IN- 


concld. 


for  possession  of  certain  lands,  alleging  that  they  had 
been  mortgaged  to  the  defendant  by  their  father 
under  two  documents.  The  defendant  produced 
them  and  relied  upon  them  as  deeds  of  sale  which 
conveyed  to  him  absolutely  the  lands  mentioned 
in  them.  The  form  of  the  instruments  was  not 
conclusive,  but  it  ap|>eared  aliunde  by  the  conduct  of 
the  defendant  himself  that  the  deeds  were  intended 
as  mere  secxirities  for  money,  and  that  he  had  treat- 
ed them  as  such.  Certain  entries  in  the  defendant's 
accounts  also  treated  the  respective  considera- 
tions named  in  the  deeds  as  continuing  debts  due  to 
the  defendant  from  the  plaintiffs'  father.  Held, 
that  the  entries,  when  put  in  evidence,  were  suffi- 
cient to  shift  the  burden  of  proof  from  the  plaintife 
to  the  defendant,  and  that  it  was  incumbent  on  the 
latter  to  give  either  oral  or  dc-cumentary  evidence 
which  in  some  way  neutralised  or  explained  away 
their  effect  or  showed  that  they  related  to  other 
transactions  than  those  mentioned  in  the  two  docu- 
ments,     GOVDTDA  f.  JeSHA  PbEMAJI 

L  li.  K.  7  Bom.  73 


See  Besgal  Te>"a>'cy  Act,  s.  116. 

13  C.  W.  N.  661 ;  664 

1.  ACCOUNT. 

See  HrsTDU  Law — PARTiTioif. 

13  C.  "W.  N.  309 

L  Balance  of  account — Suit  for 

sum  due  on  balance  of  account.  Where  a  plaintiff 
sues  for  a  specific  sum  of  money  due  on  a  balance  of 
account,  it  is  for  him  to  start  his  case  and  show  what 
sum  is  due  on  the  account ;  and  until  he  has  done  so, 
the  defendant  need  not  be  called  upon  to  rebut  him. 
RcTTTX  Chasd  Bysack  v.  Bocha  Bibee 

12  W.  B.  529 

2. Suit    founded  on 

statevunt  of  account.  Where  a  claim  was  founded 
upon  a  distinct  statement  of  an  account  signed  by 
the  defendant,  in  which  he  acknowledged  a  parti- 
cular sum  to  be  due  to  the  plaintiff  : — Held,  that  it 
was  for  defendant  to  produce  evidence  to  rebut  the 
prima  facie  case  made  against  him.  Elias 
V.  JoBAWAB  Mull     .         .         .     24  W.  E.  202 

2.  ACCOUNT   BOOKS,    EN^TRLES    EN'. 

1. Suit  for  possession — Dispute  as 

to  whdher  transaction  vxis  a  mortgage  or  sale — Entries 
in  account  boots  showing  debts.     The  plaintiffs  sued 


L  - 


3.  AGENT. 

G-omastah,      suit    against — 

jSui<  to  recover  advances  due  from  discharged  gomas- 
tah.  In  a  suit  to  recover  advances  alleged  to  be  due 
from  a  discharged  gomastah,  who  pleaded  acquit- 
tance at  the  time  of  his  discharge  : — Held,  that 
plaintiff  was  bound  to  prove  the  payments  to,  and 
the  receipts  from,  the  gomastah,  and  to  put  in 
original  documents,  and  not  mere  transcripts, 
even  if  the  defendant  had  remained  silent.  Watsox 
&  Co.  V.  Sbkedhfk  Mr>-DLE        .    10  W.  E.  421 

2.  Agents  of  official  assignee, 

suit  against — Proof  of  items  of  account.  Agents 
who  have  collected  money  on  account  of  an  insolvent 
estate  are  severally  bound  to  prove  to  the  assignee  or 
his  representative  that  the  expenditure  of  the 
several  amounts  charged  in  their  accounts  has  been 
actually  and  properly  made  and  the  onus  probandi 
rests  on  such  agents.  It  is  incumbent  on  such 
agents  to  offer  proof  in  support  of  all  the  items  in 
their  accounts  which  are  impugned,  and  the  pro- 
priety, or  the  actual  expenditure  of  such  items 
should  form  the  subject-matter  of  issues  Jj|operly 
framed.     Nujtf   Ali   v.   Pattersos 

2N.W.  104 

3.  Principal,    suit  against,  for 

acts  of  agent — Authority  of  agent.  Proof  of.  In 
a  suit  against  a  principal  as  liable  for  the  acts  of  an 
accredited  agent  of  the  latter,  the  onus  lies  on  the 
plaintiff  to  prove  that  the  alleged  agent  was  the 
duly  accredited  agent  of  the  defendants  in  reference 
to  the  transaction,  the  subject  of  the  claim. 
Hathe  Ram  r.  Gobdtd  Ram       .        3  Agra  131 

4.  ARBITRATION. 

L  Eeference    to    arbitration — 

Consent  obtained  by  threat.^    and  undue    influence. 
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ONUS  OF  FROOF—contd. 

4.  ARBITRATION— cowcZd. 

When  it  is  averred  that  the  consent  of  one  of  the 
parties  to  an  arbitration  was  obtained  by  threats  and 
through  undue  influence  exerted  by  persons  in  au- 
thority, the  onus  probandi  is  on  the  person  making 
the  averment.  Purvatha  Vurdhay  Nauchiar  v. 
Jayavera  Ramakomara  Ettyapa  Naicker 

4  W.  R.  P.  C.  31 

s.c.    Zamindae    op  Ramnad  v.   Zamindar  of 
Yettiapooeam  .         .        7  Moo.  I.  A.  441 


5.  ATTACHMENT  IN  EXECUTION. 


1. 


Attachment  of  person  of 
debtor — Execution  of  decree.  In  an  application 
for  an  order  for  execution  of  a  decree  by  attachment 
of  the  person  of  the  debtor,  the  onus  is  on  the  judg- 
ment-debtor to  show  that  he  has  no  means  of  satis- 
fying the  debt,  and  that  he  has  not  been  guilty  of 
any  misconduct ;  and  not  on  the  creditor  to  show 
that,  by  sending  the  debtor  to  prison,  some  satisfac- 
tion of  the  debt  would  be  obtained.  Seton  v. 
BiJOHN         .         8  B.  L.  R.  255  :  17  W.  R.IOS 

—  Claim  by  judgment-debtors 


to  property  seized  in  execution  of  a  decree 
against  them  as  representatives  of  original 
debtors— Ctvi7  Procedure  Code  (Act  XIV  of 
1882),  s.  234.  Where,  in  execution  of  a  decree 
against  the  representatives  of  a  deceased  debtor, 
specific  property  was  seized  as  the  property  of 
the  deceased  debtor  and  as  being  in  the  possession 
of  his  representatives  and  the  judgment-debtors 
claimed  the  property  so  seized  as  their  own  : — Held, 
that  the  burden  of  proof  lay  on  the  decree-holder 
who  asserted  that  the  property  seized  in  execution 
of  his  decree  was  the  property  of  the  deceased 
debtor  and  as  such  in  the  possession  of  the  judg- 
ment-debtors. Abdul  Rahman  v.  Mahomed 
A^iM 4  C.  W.  K".  151 

6.  BAILMENTS. 

1.  Negligence — Hiring — Accident 

—Evidence  Act  (I  of  1872),  s.  106~Contract  Act 
{IX  of  1872),  ss.  150,  151,  152.  The  question 
of  the  burden  of  proof  in  cases  of  accidental  injury 
to  goods  bailed  depends  upon  the  particular  circum- 
stances of  each  case.  In  some  cases,  from  the 
nature  of  the  accident,  it  lies  upon  the  bailee  to 
account  for  its  occurrence,  and  thus  to  show  that  it 
has  not  been  caused  by  his  negligence.  In  such 
cases  it  is  for  him  to  give  a  prima  facie  explanation 
in  order  to  shift  the  burden  of  proof  to  the  person 
who  seeks  to  make  him  liable.  If  he  gives  an 
explanation  which  is  uncontradicted  by  reasonable 
evidence  of  negligence,  and  is  not  prima  facie 
improbable,  the  Court  is  bound  in  law  to  find  in  his 
favour,  and  the  mere  happening  of  the  accident  is 
not  sufficient  proof  of  negligence.  S  hired  a  horse 
from  W,  and  while  it  was  in  his  custody  it  died  from 
rupture  of  the  diaphragm,  which  was  proved  to 
have  been  caused  by  over-exertion  on  a  full  stomach. 


ONUS  OP  PROOP— con(d. 

6.  BAILMENTS— concW. 

In  a  suit  by  W  against  <S  to  recover  the  value  of  the 
horse,  the  defendant  gave  evidence  to  the  effect  that 
the  horse  became  restive  and  plunged  about,  that 
he  might  then  have  touched  it  with  his  riding  cane, 
that  it  shortly  afterwards  again  became  excited, 
bolted  for  two  miles,  and  at  last  fell  down  and  died. 
This  evidence  was  not  contradicted  on  any  point,  nor 
was  any  other  evidence  offered  as  to  how  the  horse 
came  to  run  away.  There  was  evilence  that  the 
horse  was  a  quiet  one,  that  for  some  time  previously 
it  had  done  hardly  any  work,  that  it  was  fed  im- 
mediately before  it  was  let  out  for  hire,  and  that 
rupture  of  the  diaphragm  was  a  likely  result  of  the 
horse  running  away  while  its  stomach  was  distended 
with  food.  The  Court  of  first  instance  held  that  the 
defendant  was  bound  to  prove  that  he  had  taken 
such  care  of  the  horse  as  a  man  of  ordinary  prudence 
would  under  similar  circumstances  have  taken  of 
own  property,  that  he  must  have  used  his  whip 
freely,  or  done  something  else  which  caused  the 
horse  to  bolt,  and  that  in  so  doing  he  acted  without 
reasonable  care,  and  had  thus  caused  the  animal's 
death.  The  Court  accordingly  decreed  the  claim. 
Held,  by  Edge,  C.J.,  that  if  the  burden  of  proof  was 
originally  upon  the  defendant,  it  was  shifted  by  the 
explanation  which  he  gave,  and  which  was  neither 
contradicted  nor  prima  facie  improbable  ;  and  that 
the  decree  of  the  lower  Court,  being  unsupported  by 
any  proof,  and  based  on  speculation  and  assumption, 
was  one  which  that  Court  had  no  jurisdiction  to 
pass,  and  should  consequently  be  set  aside  in  revision 
under  s.  622  of  the  Civil  Procedure  Code.  Per 
Brodhtjrst,  J.,  that  as  the  decree  was  not  only 
unsupported  by  proof,  but  opposed  to  the  evidence 
on  the  record,  the  lower  Court  had  "  acted  in  the 
exercise  of  its  jurisdiction  illegally,"  within  the 
meaning  of  s.  622.     Shields  v.  Wh.kinson 

I.  li.  R.  9  AU.  398 

7.  BOUNDARY. 


1.   Disputed  boundary — Removal 

of  boundary.  Where  a  dispute  arises  regarding 
the  direction  of  a  boundary  which  one  of  the  parties 
to  a  suit  has  demolished  and  the  other  party  proves 
its  general  direction,  the  onus  of  proof  that  the 
direction  is  wrongly  stated,  if  it  be  so,  lies  on  the 
former,  who  removed  the  boundary.  Judoonath 
MuLLicK  V.  Kalee  Kristo  Tagore 

25  W.  R.  524 


2. 


Failure  of  proof. 


Suit  concerning  the  boundary  line  between  con- 
tiguous mehals.  The  land  in  dispute  (which,  with 
the  mehals  adjacent,  originally  formed  part  of  a  per- 
manently-settled /.amindari,  consisted  of  revenue- 
paying  mehals,  and  of  mehals  alleged  to  be  lakhiraj, 
all  belonging  to  one  proprietor)  was  so  situated  that 
it  necessarily  belonged  either  to  Havelee,  one  of  the 
latter,  or  to  the  contiguous  rent-paying  mehals. 
The  Permanent  Settlement  did  not  define  the 
boundary,  nor  was  it  fixed  in  subsequent  resumption 
proceedings  against   Havelee,  which  ended   in  a 
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temporary  settlement  of  that  mehal  for  twenty 
years.  The  ownership  of  Havelee  having  become 
severed  from  the  ownership  of  the  other  mehals,  the 
question  of  boundary  arose,  not  as  a  question  of 
revenue  between  the  Government  and  a  zamindar, 
but  as  one  of  title  to  land  between  the  zamindara 
and  proprietors  of  two  contiguous  and  separate 
estates.  The  appellant  having  failed  to  prove  that 
no  part  of  the  disputed  land  was  included  in  the 
respondent's  settlement  (some  portion  at  least  being 
shown  to  belong  to  Havelee),  and  also  having  failed 
to  prove  by  independent  evidence  his  own  right  to 
recover  the  land  specified  in  the  plaint : — Held,  that 
the  suit  should  not  have  been  determined  upon  that 
mere  failure  on  his  part  to  support  the  burden  of 
proof  cast  upon  him,  because  the  judgment  would 
be  as  final  and  conclusive  between  the  parties  as  an 
adjudication  on  the  merits  would  be,  and  its  effect 
would  be  to  give  something  to  the  respondent  which 
on  the  eAridence  belonged  to  the  appellant's  mehals. 
Leelaxtjxd  Sivgh  v.  Moheshtjr  Singh 

3  W.  R.  P.  C.  19  :  10  Moo.  I.  A.  81 

See  T.TipT  AVTrvr.  ScfGH  r.  LucHMt'M'u  SrsGH. 

10  C.  li.  R.  169 

where  the  Privy  Council  explain  this  case. 

3.  Lakhiraj     tenure 

and  mal  land  of  zamindar.  In  a  question  of  bound- 
ary between  a  lakhiraj  tenure  and  a  zamindar 's  mal 
land,  there  is  no  presumption  in  favour  of  one  or  the 
other,  but  the  onus  is  on  the  plaintiff  to  prove  his 
case.  Beek  Chtsdeb  Joobbaj  v.  Ram  Grmr 
DuTT 8  W.  E.  209 


4.  Failure  to  prove 

alleged  boundary.  Where  the  plaintiff  sued  to 
recover  a  quantity  of  land  by  rectification  of  certain 
survey  awards,  which  he  averred  demarcated  errone- 
ously the  boundary  between  his  zamindari  and  the 
zamindaris  of  the  defendants,  it  was  held,  on  a  con- 
sideration of  the  evidence,  that  his  suit  was  rightly 
dismissed  because  he  failed  to  prove  the  position  or 
existence  of  a  stream  which  he  stated  was  the  true 
boundary   between   the   zamindaris.     LEELAxrxD 

StXGH    V.    MOHEXDRO    XaRAIX    SiVGH 

13  W.  E.  P.  C.  7  :  13  Moo.  I.  A.  57 


5.  — Suit  for  posses- 
sion where  defendant  alleges  land  to  be  mthin  zamin- 
dari, but  in  protected  tenure.  In  a  suit  by  a  talukh- 
dar  to  obtain  khas  possession  of  certain  land  as 
bemg  an  encroachment  by  the  defendants,  who 
admittedly  held  land  within  a  howla  appertaining  to 
the  talukh,  the  defendants  alleged  that  the  land  in 
dispute  was  situate  within  a  nim  howla  which  they 
held  within  the  howla.  Hdd,  that  the  onus  was  on 
the  plaintiff  to  show  that  the  land  was  not  within  the 
howla,  and  that  he  was  entitled  to  khas  possession. 
Rhidoy  Kbisto  aiiSTBi  V.  NoBiN  CHrxDER  Sev 

12  C.  li.  R.  457 


6. 


Suit  for  khas  pos- 


session— Onus  of  proving  iniermediaU.  tenure— Onus 
of  proving   that  a    parcel    is    outside    intermediate 

VOL.  IV. 


ONUS  OF  FHOQ-F—conid. 

7.  BOUNDARY— «on<<i. 

tenure — General  rule  as  to  onus  of  proof  in  suits  for 
ejectment.  In  a  suit  by  a  landlord  for  khas  posses- 
sion of  land  in  defendants'  possession,  the  defend- 
ants set  up  and  proved  an  intermediate  tenure. 
Held,  that  it  was  on  the  plaintiffs  to  show  that  the 
parcel  of  land  sought  to  be  resumed  was  outside 
such  tenure.  Sahib  Perhlad  Sein  v.  Budhoo  Sing,  12 
Moo.  I.  A.  275,  explained.  Bhidoy  Kristo  Mistri 
V.  Nobin  Chunder  Sen,  12  C.  L.  R.  457,  followed. 
In  this  respect  it  makes  no  difference  whether  the 
plaintiff  admits  the  existence  of  the  under-tenure  or 
the  defendant  proves  such  tenure  to  exist,  although 
denied  by  the  plaintiff.  Mohima  Chunder  Mazvm- 
dar  V.  Mohesh  Chunder  Neogi,  I.  L.  R.  16  Calc.  473  ; 
Forbes  v.  Mahomed  Hossein,  12  B.  L.  B.  210  ; 
Hurryhur  Mookhopadhya  v.  Madab  Chunder  Baboo, 
14  Moo.  I.  A.  152,  referred  to  and  discussed.     Ra- 

JENDBO  KtTMAB  BOSE  V.   MOHIM  ChaXDRA  GhOSE 

3  C.  W.  N.  763 

7.  Lands  in  zamin- 
dari— Settlement  of  shikmi  talukh.  Lands  situate 
within  a  zamindari  must  prima  facie  be  considered  as 
part  of  the  zamindari ;  and  it  is  for  those  V"ho  insist 
on  the  separation  of  lands  from  the  general  lands  of 
the  zamindari  and  on  their  settlement  as  a  shikmi 
talukh  to  establish  their  title.     Wise  v.  BHOOBrx 

MOYEE     DEBLi 

3  "W.  R.  P.  C.  5 :  10  Moo.  L  A.  165 


8. 


Suit     for     con- 


firmation of  possession  of  lands  alleged  to  be  within 
certain  talukh.  In  a  suit  for  confirmation  of  right 
and  possession  in  respect  of  lands  alleged  to  be 
within  plaintiff's  permanently-settled  talukh,  where 
plaintiff  incidentally  remarked  that  defendant  (as 
intervenor  in  a  previous  rent  suit)  had  claimed  the 
lands  as  appertaining  to  another  talukh  which 
plaintiff  alleged  had  no  existence : — Held,  that  it  was 
an  error  of  law  in  the  lower  Appellate  Court  to  place 
on  the  defendant  the  onus  of  proving  the  existence 
of  that  other  talukh,  instead  of  following  the  usual 
and  recognized  course  of  requiring  the  plaintiff  to 
prove  that  the  lands  in  suit  belonged  to  his  talukh. 
GrNGAMALA  Choavdheaix  f.  Madhttb  CnrNDEE 
Roy 10  W.  R.  413 


9. 


—    Mouzah       which , 


may  belong  to  one  of  tico  zcfmindaris — Possession.  " 
If  a  particular  mouzah  has  been  held  for  many  years 
as  part  of  a  particular  mehal  or  zamindaii,  the  fact 
of  such  holding  affoids  a  strong  presumption  that  it 
is  part  of  that  mehal,  even  as  against  a  purchaser  at 
a  sale  for  arrears  of  revenue  of  another  mehal  who 
claims  that  part  of  the  mehal  purchased  by  him.  It 
is  not  conclusive  evidence  against  such  auction-pur- 
chaser, nor  could  any  length  of  adverse  holding  prior 
to  his  purchase  preclude  the  auction-purchaser  from 
recovering  it,  if  he  could  show  clearly  that  it  belong- 
ed to  the  mehal  which  he  had  purchased.  Pbax 
KisHEX  Baxebjee  I'.  JcGGOBrxDOO  Drrrr 

7  W.  R.  207 


10. 


Suit    for  posses- 


sion of  land  once  bed  of  a  nullah.     In  a  suit  for 

13  d 
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possession  of  land  which  had  once  formed  the  bed  of 
a  nullah  of  which  defendants  held  a  julkur  settle- 
ment, but  which  was  situated  within  plaintiff's 
settled  estate  : — Held  that,  as  defendants  had  faUed 
to  show  that  their  settlement  extended  beyond  the 
fishery  rights,  plaintiff  was  entitled  to  recover  pos- 
session. MONOHUR  ChOWDHRY  V.  NURSINGH  ChOW- 
DHRY 11  W.  R  272 


11. 


Suit  for  posses- 


sion— Disputed  plots  of  land.  In  a  suit  to  recover 
possession  of  two  parcels  of  land  alleged  to  have 
been  comprehended  in  one  plot  on  the  ground  that 
they  had  been  held  by  the  plaintiff  and  defendant 
jointly  until  by  certain  proceedings  the  former  was 
virtually  deprived  by  the  latter  of  the  usufruct,  the 
defendant's  case  being  that  the  parcels  were  divisible 
into  two  distinct  plots,  one  held  bj^  the  plaintiff 
and  himself  jointly  and  the  other  by  himself  exclu- 
sively. Held,  that  it  was  on  the  plaintiff  to  prove 
that  the  disputed  parcel  was  a  part  of  the  land  held 
jointly  by  him  and  the  defendant.  Gunga  Pekshad 

DUTT    V.    LOKEKATH   NUNDEE       .         12  W.    R.  179 


12. 


Suit  by  purchaser 


of  share  of  co-sharer  in  land  jointly  settled.  Where 
the  settlement  proceedings  showed  that  the  ques- 
tion of  extent  of  the  shares  of  several  persons  on 
settlement  was  in  dispute,  and  that  the  settlement 
was  made  jointly  without  prejudice  to  title,  the 
onus,  in  a  suit  by  a  purchaser  of  one  of  the  shares, 
was  held  to  be  on  the  plaintiff  to  show  the  ex  tent  of 
his  vendor's  share.  GooROO  Churn  Poddar  v. 
Hafeeza  Bieee     .         .         .  7  W.  R  366 

8.  CLAIMS  TO  ATTACHED  PROPERTY. 

Allegation  of  application  by 


debtor  during  attachment.  Plaintiff,  alleging 
that  an  attachment  subsisted,  and  that  therefore  the 
mortgage  under  which  defendant  claimed  was  inva- 
lid, is  bound  to  prove  his  allegation,  and  the  onus  is 
not  dis.charged  by  showing  that  the  attachment  was 
made  some  years  previous  to  the  alienation.  Tool- 
see  DuTT  MissER  V.  Brojo  Mohun  Thakoor 

9  "W.  R.  332 


2. 


—  Proof   of   attachment — Civil 


Procedure  Code,  1859,  5<i.  235,  239,  270— Priority. 
Plaintiff  claimed  priority  under  s.  270,  Act  VIII 
of  1859,  asserting  that  the  property  attached  and 
sold  by  defendant  was  an  identical  property  which 
he  had  attached  prior  to  defendant's  attachment. 
Hdd,  that  he  was  bound  to  prove  the  due  attach- 
ment of  the  property,  viz.,  by  proof  of  having 
obtained  a  written  order,  under  s.  235,  prohibiting 
defendant  from  alienating  the  property  by  sale,  gift, 
etc.,  and  by  the  publication  of  the  said  order  in  the 
manner  prescribed  by  s.  239.  Kanhya  Lall 
Pundit  v.  Dinonath  Sircar       .     17  "W.  R.  23 


3. 


Suit  by  unsuccessful  claim- 


ant for  confirmation  of  alleged  possession 
and  adjudication  of  title — Civil  Procedure 
Code,  1859,  s.  246.     Where  an  unsuccessful  claim- 


ONUS  OP  PROOF— con/(^. 

8.  CLAIMS  TO  ATTACHED  PROPERTY— coM<i. 
ant,  under  s.  246,  Code  of  Civil  Procedure,  sues 
for  confirmation  of  alleged  possession  and  adjudi- 
cation of  title,  the  onus  in  the  first  instance  is  on 
plaintiff,  and  an  important  question  in  the  case  is, 
who  was  in  possession  at  the  time  of  the  attach- 
ment.    TooFANEE  Doss  v.  MuN  Rakhun  Roy 

15  W.  R.  202 


4. 


Right  to  begin — Civil    Proce- 


dure Code,  1859,  s.  246.  Where  a  claim  was  made 
under  s.  246  of  Act  VIII  of  1859,  by  a  third  party,  i 
to  some  timber,  which  had  been  attached  by  a  pro- 
hibitory order  under  s.  234 : — Held,  per  Peacock, 
C.J.,  L.  S.  Jackson,  Phear,  and  Macpherson,  J  J. 
(MiTTER,  J.,  dissenting),  that  the  claimant  must 
begin.  The  onus  is  on  him  to  prove  that  the  goods 
attached  were  his  property,  or  in  his  possession,  and 
therefore  not  in  the  possession  of  the  judgment- 
debtor.  His  evidence  must  be  confined  to  proving 
his  own  claim,  and  he  cannot  be  allowed  to  show  a 
title  in  a  third  person  with  whom  he  has  no  connec- 
tion. Held  (/?er  MiTTER,  J.),  that,  on  the  proper 
construction  of  the  words  "  proceed  to  investigate 
the  same  with  like  powers  as  if  the  claimant  had 
been  originally  made  a  defendant  "  the  onus  of  proof 
as  against  the  claimant  is  on  the  decree-holder. 
Nito  Kali  Deli  v.  Kripanath  Roy,  8  W.  R.  358,  and 
Mis7-ee  Begupi  v.  Punnoo  Singh,  8  W.  R.  332, 
overruled.     Nga  Tha  Yah  v.   Burn 

2  B.  li.  R.  F.  B.  91  :  11  W.  R.  F.  B.  8 

Suit  by  a  claimant  to   pro- 


perty under  attachment.  The  defendant  having 
attached  certain  property  as  belonging  to  his  judg- 
ment-debtor, B,  the  plaintiff,  applied  for  the  removal 
of  the  attachment  alleging  that  she  had  purchased 
the  property  from  B  prior  to  the  defendant's  decree. 
Her  application  was  rejected,  and  an  order  main- 
taining the  attachment  passed.  The  plaintiff  there- 
upon brought  the  present  suit  to  establish  her 
right  to  the  property  in  question.  The  Court  of 
first^  instance  dismissed  the  suit.  The  plaintiff 
appealed  to  the  District  Judge,  who  reversed  the 
lower  Court's  decree,  holding  that  it  was  incumbent 
on  the  defendant  to  show  that  the  alleged  transac- 
tion of  sale  was  fictitious.  On  second  appeal  by  the 
defendant  to  the  High  Court  : — Held,  that  the 
District  Judge  was  wrong  in  throwing  the  burden  of 
proof  on  the  defendant.  The  defendant  had  obtained 
an  order  maintaining  his  attachment,  and  it  was 
incumbent  on  the  plaintiff,  who  impugned  that  order 
by  the  present  suit,  to  prove  her  case.  For  this 
purpose  it  was  necessary  for  the  plaintiff  to  prove 
the  payment  of  the  purchase-money,  and  that  she 
had  been  in  possession  since  the  alleged  sale. 
GoviND  Atmaram  v.  Santai 

I.  li.  R.  12  Bom.  702 

6.  Objections  to   attachment- 


Civil  Procedure  Code,  1882,  ss.  278,  279,  and  283 
— Suit  on  title  under  deed  of  sale  to  declare  pro- 
perty not  liable  to  be  taken  in  execution.  In  pro. 
ceedings  under  s.  278  of  the  Code  of  Civil  Procedure 
the  objector  pleaded  that  the  property  sought  to  b» 
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attached  was  his  by  virtue  of  a  certain  registered 
sale-deed.  This  objection  was  disallowed  on  the 
finding  that  the  deed  relied  upon  was  fictitious. 
The  objector  then  brought  a  separate  suit  to  have 
the  property  declared  not  liable  to  be  taken  in 
execution  ;  but  he  did  not  file  the  sale-deed  in 
question  or  account  for  its  non-production.  Hdd, 
that  under  the  circumstances  of  the  case  it  was  in 
this  instance  for  the  plaintiff  to  prove  that  the  deed 
he  relied  on  was  not  fraudulent  and  collusive,  as  has 
been  found  in  the  previous  proceedings.  Govind 
Aimaram  v.  Santai,  I.  L.  R.  12  Bom.  270,  referred 
to.     Ram  Nath  v.  Bindraban 

I.  li.  R.  18  AIL  369 

7.  Suit     for     confirmation    of 


possession — Civil  Procedure  Code,  1859,  s.  246 — 
Claim — Deed  of  sale.  A  decree-holder  caused  the 
right,  title,  and  interest  of  his  debtor  in  certain  land 
to  be  attached  in  execution.  A  claim  was  preferred 
Tinder  s.  246,  Act  VIII  of  1859,  by  a  previous  pur- 
chaser, but  was  rejected.  In  a  suit  thereupon  insti- 
tuted for  confirmation  of  possession  on  reversal  of 
the  order,  the  defence  was  that  the  purchase  was 
benami  Held,  that  the  onus  was  on  the  plaintiff  to 
make  out  his  case.  ilAHDiA  Chasdra  KuifDU  v. 
NuRUDDrs-.    3  B.  li.  R.  A.  C.  70  :  11  W,  R.  422 

Ttn^EE  MoNEE  DossEE  V.  Peary  Mohxjn  Baboo 

25  W.  R.  79 


8. 


Suit  to  establish  right  after 


rejection  of  cla.im— Civil  Procedure  Code,  1859, 
8.  246.  In  a  suit  brought  to  establish  the  plaintiff's 
right  to  certain  property  after  an  order  against  him 
Tinder  s.  246,  Act  VIII  of  1859,  the  defendant 
admitted  that  the  property  had  been  in  the  posses- 
sion of  the  person  against  whom  the  plaintiff  had 
obtained  his  decree,  but  stated  that  it  had  passed  to 
him  by  conveyance  executed  by  that  judgment- 
debtor  in  his  favour  ;  the  plaintiff  alleged  that  this 
deed  of  sale  was  fraudulent  and  void.  Held,  that 
the  onus  was  on  the  plaintiff  to  show  that  the  deed 
was  not  bond  fide,  and  not  on  the  defendant  to  prove 
the  actual  execution  of  the  deed.  Lala  Rudra 
Prasad  v.  Brs-ODE  Ram  Sen 

3  B.  Ii.  R.  A.  C.  71  note  :  10  W.  R.  321 

9.  — — - —     Civil    Procedure 


Code,  1859,  a.  246— Claim.  The  plaintiff  sued  to 
establish  his  right  to  a  decree,  of  which  he  stated  he 
was  the  assignee,  and  which  he  alleged  the  defendant 
had  seized  and  sought  to  sell  as  the  property  of  the 
plaintiff's  assignee.  The  defendant  admitted  the 
assignment,  but  alleged  that  it  was  a  fraudulent 
transaction.  Held,  that  the  onus  was  on  him  to 
prove  that  the  transaction  was  not  a  bond  fide  one. 
Lalbehari  Dtjtt  v.  Srinath  Mookerjee 

3  B.  L  R.  A.  C.  73  note 

10.  Suit  to   establish  right  to 

attach — Civil  Procedure  Code,  s.  283 — Right  of 
defendant  to  set  up  title  of  third  person.  In  a  suit 
brought  under  s.  283  of  the  Qvil  Procedure  Code 
(Act  XIV  of  1882J  to  establish  the  right  to  attach 


OWUS  OF  PROOF— con/ci. 

8.  CLADIS  TO  ATTACHED  PROPERTY-^<n»<d. 
property,  it  is  for  the  plaintiff  to  prove  that  the  pro- 
perty in  question  is  the  property  of  the  judgment- 
debtor.  The  onus  of  proof  is  upon  him.  He  can 
have  no  right  to  attach  property  which  is  proved 
either  never  to  have  belonged  to  his  judgment- 
debtor,  or  having  been  his,  to  have  passed  out  of  his 
possession  and  ownership,  and  become,  in  law,  the 
property  of  others  prior  to  the  time  at  which  attach- 
ment is  sought.  The  defendant  in  defending  such  a 
suit  may  therefore  rely  on  the  title  of  a  third  person. 
Adam  Isufbhai  v.  Jamnadas  Ranchordas 

I.  Ii.  R.  17  Bom.  94 


IL 


Suit  for  declaration  of  title 


— Civil  Procedure  Code,  1859,  s.  246— Equitable 
right.  Certain  property  belonging  to  one  S  was 
mortgaged  by  him  in  1810  and  1813  to  0,  under 
form  of  conditional  sale.  S  had  three  sons,  H,  A  and 
N,  and  in  1819  he  sold  the  property  included  in  the 
mortgage  of  1810  and  1813  to  his  sons,  H  and  A. 
In  1820  H  and  A  entered  into  a  fresh  arrangement 
with  0,  who  accepted  from  them  a  fresh  mortgage 
of  the  property  in  lieu  of  those  of  1810  and  1813, 
and  of  this  mortgage  in  1831  he  obtained  a  decree 
for  foreclosTire.  Subsequently,  the  Government  re- 
sumed the  property  and  settled  it  with  O's  widow 
as  representing  the  proprietor,  and  the  plaintiff 
afterwards  purchased  a  one-third  share  of  the  estate. 
The  defendant  was  the  holder  of  a  decree  obtained 
in  1836  against  the  heirs  of  (S  on  a  money-debt  of  >', 
and  in  execution  of  that  decree  he,  in  1866,  caused 
the  rights  of  iV  in  the  property  to  be  attached  and 
sold,  and  himself  became  the  purchaser.  On  attach- 
ment, the  plaintiff  preferred  a  claim  to  it  under 
s.  246,  Act  VIII  of  1859,  but  it  was  disallowed. 
In  a  suit  by  the  plaintiff  praying  for  his  right  of 
ownership  and  possession,  which  was  menaced  by 
the  defendant's  decree  and  sale  : — Held,  the  onus 
was  on  the  defendant  to  show  that  he  had  an 
equitable  right  which  he  could  assert  against  the 
plaintiff.  Shttrfun  Bibee  v.  Collector  of  Sarfn 
12  B.  L.  R.  66  note  :  10  W.  R.  199 
12. Allegation  of  assignment  by 


deed  of  sale — Civil  Procedure  Code,  1859,  s.  246. 
If  a  plaintiff  coming  into  Court,  under  s.  246  of  j 
the  Code  of  Civil  Procedure,  to  set  aside  an  attach- 
ment and  sale,  shows  in  proof  of  his  title  that  a 
deed  of  sale  has  been  executed  in  his  favour  by  the 
judgment-debtors,  and  that  consideration-money 
has  passed  and  possession  has  been  given  him,  he 
starts  his  case  sufficiently.  If  the  defendant 
alleges,  notwithstanding,  that  the  sale  was  collusive 
and  fictitious,  it  is  for  him  to  show  that  it  was  so. 

DiGUMBTJREE  DoSSEE  V.   BaXEE   ilADHUB  GhOSE 

15  W.  R.  155 


13. 


Suit  by  unsuccessful  claim- 


ant to  set  aside  sale  of  land — Civil  Procedure 
Code,  1859,  s.  246.  Where  the  plaintiff  filed  a  suit  to 
set  aside  a  sale  of  land  after  he  had  been  unsuccessful 
in' an  application  made  under  s.  246  of  the  Civil 
Procedure  Code,  1859,  to  raise  an  attachment  that 
had  been  laid  on  such  land: — Held,  that  the  onus  lay 

13  d  2 
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ONUS  OF  FROOF—contd. 

8.  CLAIMS  TO   ATTACHED  PROPERTY— 

concld. 

on  tiie  plaintiff  to  prove  his  title,  and  not  on  the 
purchaser  to  prove  that  of  the  judgment-debtor, 
Nathtt  Sadashiv  v.  Ramchandea  Annaji 

5  Bom.  A.  C.  76 


14. 


Suit  to  establish  title  under 


deeds  of  gift — Proof  of  bond  fides.  In  a  suit  to 
establish  title,  unsuccessfully  asserted  in  an  exe- 
cution case,  to  property  sold  in  satisfaction  of  a 
decree,  where  plaintiff  claims  under  a  gift  and  other 
titles  originating  with  the  judgment-debtor,  it  is  not 
sufficient  for  plaintiff  to  make  out  a  prima  facie  case, 
eaving  it  to  defendant  to  demonstrate  fraud ; 
plaintiff  is  bound  to  satisfy  the  Court  of  the  genuine 
bond  fide  nature  of  the  transfer.  Ram  Kishoee 
SiKGH  V.  Ramstjrbo  Chatterjee  .  11  "W.  R.  454 


15. 


Suit   for    value   of    goods 


taken  m  execution  "where  a  claim  to  them 
is  allowed  under  s.  246,  Act  VIII  of  1859— 

Evidence  of  title.  31,  to  whom  C,  his  judgment- 
debtor,  had  made  over  certain  goods,  attached  the 
same  in  execution  of  his  decree  as  the  property  of 
bis  judgment-debtor,  but,  on  a  claim  being  preferred 
to  the  goods  by  Z>  and  B  under  s.  246  of  Act  VIII 
of  1859,  they  were  ordered  to  be  released  from 
attachement ;  they  remained,  however,  in  the  pos- 
session of  31.  D  and  B  having  sued  M  to  recover 
the  ..value  of  the  goods,  the  lower  Court  held  that, 
inasmuch  as  31  failed  to  sue  within  a  year  to  set 
aside  the  order  of  the  miscellaneous  department,  and 
establish  his  right  to  take  the  property  in  satisfac- 
tion of  his  decree  as  belonging  to  his  judgment- 
debtor,  the  plaintiff's  right  to  it  must  be  admitted 
without  further  enquiry  or  proof,  and  decreed  the 
claim  on  the  basis  of  that  order  alone.  It  was  held 
in  special  appeal  that  the  defendant  was  not  debar- 
red by  that  order  or  by  the  law  of  limitation  from 
disputing  the  plaintiff's  right  to  the  goods,  and  that 
the  plaintiffs  were  bound  to  prove  their  right  to 
entitle  themselves  to  a  decree  and  that  the  miscel- 
laneous order  was  not  conclusive  proof  of  their  right, 
and  still  less  such  an  adjudication  on  the  question  as 
precluded  a  readjudication  of  it.  Madho  Parshad 
V.  DuRGA  Parshad       .         .         .       7  N".  W.  85 

9.  CONTRACT. 

1.  Construction  of  contracts — 

Allegation  of  special  law.  The  onus  is  on  the 
party  who  contends  that  a  contract  is  governed  by 
special  and  not  by  general  rules  of  law.  Tej 
Chund  v.  Sreekaxth  Ghose 

6  W.  R.  P.  C.  48 :  3  Moo.  I.  A.  261 

10.  CONTRIBUTION. 

Suit    for     contribution    of 


Government  revenue.  In  a  suit  to  recover  the 
amount  of  excess  payments  of  Government  revenue 
made  by  the  plaintiffs  on  account  of  their  co-sharers 
to  save  the  estate  from  sale  (each  proprietor  holding 
a  well  defined  although  not  actually  separated 
share) : — Held,   that  the  onus  was  on  the  plaintiffs 


OiniS  OF  TB.OOT—contd.  • 

10.  CONTRIBUTION— conc/d 

to  prove  their  shares  and  amount  of  revenue  pay- 
able on  them.  Aghoreb  Ram  Sahoy  v.  Ramolee 
Sahoo      .         .         .         .        W.  R.  1864,  309 

2.  Money  paid    t(y 

Government  treasury.  In  a  suit  for  contribution 
for  money  admittedly  paid  by  plaintiff  into  the 
Government  treasury  on  account  of  defendants' 
share  of  the  revenue,  where  defendants  plead  pre- 
vious payment  to  the  plaintiff  : — Held,  that  the- 
burden  of  proving  such  payment  was  upon  the 
defendants.     Mohadeo  Misser  v.  Lahoree  Misser 

24  W.  R.  250 


11.  CUSTOM. 

1. Custom    at    variance    -with 

law  of  inheritance — Proof  of  custom — Khojas. 
^^' here  a  defendant  alleged  a  special  custom  of  the 
Khoja  community  at  variance  with  the  Hindu  law  of 
inheritance  : — Held,  that  the  burden  of  proving  the 
alleged  custom  rested  upon  her.  Rahimatbai  v. 
HiRBAi      .         .         .         ,     I,  li.  R.  3  Bom.  34 

2.  Impartibility — Suit  for  parti- 
tion— Presumption  as  to  partibility.  In  a  suit  for 
the  partition  of  part  of  a  deshgat  vatan,  brought  by 
the  younger  brothers  of  a  joint  Hindu  family 
against  their  eldest  brother  the  desai,  the  defence 
was  that  the  vatan  was  held  by  him  as  an  impartible 
inheritance,  subject  to  a  right,  by  custom,  that  a 
brother  should  receive  maintenance  out  of  the 
income  derived  from  it.  Held,  that  there  was  no 
such  general  presumption  in  favour  of  the  im- 
partibility of  estates  of  this  kind  as  to  shift  the 
burden  of  proof,  which  was  upon  the  desai,  to  show, 
that  the  vatan  had,  contrary  to  the  general  Hindu 
law,  been  inherited  by  him  alone.  It  was  for  the 
desai  to  show,  by  evidence  of  the  nature  of  the- 
tenure  of  the  vatan,  that  it  was  impartible  or  to 
show,  by  evidence  of  family  custom  or  of  district, 
i.e.,  local  custom,  that  impartibility  attached  to  it, 
such  evidence  being  strong  enough  to  rebut  the 
presumption  of  the  prevalence  of  the  general  Hindu 
law.     Adrishappa  v.  Gurtjshidappa 

I.  L.  R.  4  Bom.  494 

3.  -^ Adoption— Ci<.s?o«,   proof    of. 

It  is  a  general  rule  and  fundamental  principle 
amongst  Brahmans,  Kshatryas,  and  Vaishyas,  that 
they  are  absolutely  prohibited  from,  and  incapable 
of,  adopting  a  daughter's  or  sister's  son  or  son  of 
any  other  woman  whom  they  could  not  marry  by 
reason  of  propinquity.  The  burden  of  proving  a 
special  custom  to  the  contrary  amongst  any  mem- 
bers of  these  three  regenerate  classes,  prevalent, 
either  in  their  caste  or  in  a  particular  locality,  lies 
upon  him  who  avers  the  existence  of  that  custom. 
GoPAL  Safray  v.  Hanmant  Saeray 

I.  li.  R.  3  Bom.  273 

Forfeiture    of    rights     of 


mohuntship  by  marriage — Bight  of  succes- 
sion. Where  the  plaintiff  proved  his  right  of  suc- 
cession to  a  math  on  the  death  of  its  mohunt,  the 
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ONTJS  OF  FB-OOT—contd. 

11.  CUSTOM— condd. 
burden  of  proving  that  his  subsequent  marriage 
worked  a  forfeiture  of  his  office  and  its  appendant 
property  and  rights,  lay  upon  the  defendant  who 
impugned  the  plaintiff's  right  on  account  of  the 
marriage.  Gosai>'  Rambharti  JAGKrPBHARTi  r. 
SuBAJBHAKTi  Haribharti    I.  L.  B.  5  Bom.  682 


5. 


—  Maintenance — Custom    to    re- 


duce maintenance.  Suit  by  a  late  Rajah's  brother 
for  maintenance  allowance,  which  the  present  Rajah 
opposed  on  the  ground  that,  as  the  plaintiff  was  no 
longer  the  ruling  Rajah's  brother,  his  allowance 
must  be  diminished.  Held,  that  the  onus  was  on 
the  defendant  to  prove  a  custom  of  entitling  him  to 
diminish  the  allowance  heretofore  enjoyed  in  right 
of  plaintiff's  position  in  the  family.  MookooivD 
Karatx  Deb  v.  Mooralee  Mohun    .     6  W.  E.  91 

6.  Bight  to  take  fees — Vatandar 


joshi,  r^ght  of.  to  take  fees.  The  burden  of  proving 
that  the  vatandar  joshi  of  a  village  is  not  entitled 
to  officiate  and  take  fees  in  the  family  of  any  parti- 
cular caste,  lies  upon  the  person  or  persons  asserting 
exemption.  Ra,ia  vai.ad  Shivapa  v.  Krishna- 
BHAT      .         .         .         .     I.  L  B.  3  Bom.  232 

12.  DA3IAGES. 
—  Suit    for    damages    against 


defaulting  -witness — Proof  of  liabiliiy.  In  a 
suit  for  damages  against  a  defaulting  witness  the 
onus  is  on  the  plaintiff  to  prove  that  he  was  damaged 
by  the  non-attendance  of  the  witness.  The  mere 
failure  of  the  defendant  to  appear  as  a  witness  is  not 
per  ffe  a  sufficient  proof  of  his  liability  to  damages. 

DWARKANATH  KOOREE  V.   AXAKDO   CnrXDER  SaX- 

SEL  .         .         .     5  W.  B.  S.  C.  C.  Bef.  18 


2. 


Suit  for  damages  for  wrong- 


:ful  occupation — Refusal  to  give  up  possession. 
A  party  holding  a  decree  for  a  share  of  a  mouzah 
brought  a  suit  for  possession  and  damages  on  the 
allegation  that  he  foxmd  the  defendant  in  occupation 
of  a  part  of  the  land  on  which  indigo  plants  were 
standing,  and  permitted  him  to  continue  for  a  time 
till  the  plaints  should  be  removed,  defendant  pro- 
mising them  to  give  over  possession,  but  that,  when 
the  time  came,  defendant  refused  to  give  over  pos- 
session and  was  still  occupying  the  land.  Held, 
that  it  lay  upon  the  plaintiff  to  show  wrongful 
occupancy  on  the  part  of  the  defendant.  Gour 
ScRUN  Dass  v.  Scron-dey        .     15  W.  B.  144 

13.  DEBTOR  AND  CREDITOR. 

Belease   •  of      debtors — Debt 


avcing  by  partnership.  The  burden  of  proof  that  a 
■creditor  by  agreeing  to  an  arrangement  whereby  a 
firm  indebted  to  him  conveyed  to  two  of  the 
partners  thereof  certain  property  in  trust  to  pay  off 
his  and  certain  other  debts,  thereby  released  the 
remaining  members  of  the  partnership,  lies  upon  the 
parties  who  were  originally  liable  to  such  creditor. 
Kalai  Khan  t?.  Madho  Pershad  .     3  N.  W.  129 


ONUS  OF  THOOT—contd.  J 

13.— DEBTOR  AND  CREDITOR— <:on«W. 
2.  Debts  contracted  by  per- 
sons in  ■wrongful  possession — Suitu  to  charge 
zamindari.  Where  it  was  sought  to  charge  a 
zamindari  with  debts  contracted  by  persons  who 
were  at  the  time  usurpers  in  wTongful  possession  o^ 
the  zamindari,  solely  on  the  ground  that  the  docu- 
ments evidencing  the  loans  recited  that  they  were 
for  the  purpose  of  discharging  the  kists  due  to 
Government : — Held,  that,  as  between  the  lawfiil 
ower  and  the  creditor,  the  onus  was  on  the  creditor 
who  was  seeking  to  set  up  a  charge  in  his  favouf 
made  by  one  who  was  in  possession,  but  without 
title  ;  and  therefore,  in  absence  of  any  evidence  on 
behalf  of  the  creditor  as  to  the  circumstances  in 
which  the  transactions  were  had  with  the  usurping 
zamindar  in  possession,  and  the  failure  to  connect 
the  loans  with  the  debts  contracted  by  the  former 
and  lawful  zamindars,  the  suit  was  rightly  dismis- 
sed. The  case  of  Hunooman  Persaud  Panday  v. 
Munraj  Koonweree,  6  Moo.  I.  A.  393,  distinguishefl. 
Chidambaba  Setti  v.  Mutttvijeya    3  Mad.  260 


14.  DECLARATION  OF  TITLE. 

L  Suit  for  declaration  of  title 

-^Proof  of  title.  Where  a  plaintiff  brings  a  suit  for 
a  declaration  of  his  title  as  owner,  he  is  bound  to 
establish  his  title  affirmatively.  He  is  in  the  same 
position  as  any  other  plaintiff,  and  must  make  out 
his  case,  and  the  onus  probandi  that  he  is  in  posses- 
sion as  owner  is  upon  him.  Rassoxada  Rayar  v. 
SiTHARAMA  Ptt.t.ai      ...         2  Mad.  171 

2. Production       of 

title-deeds.  The  plaintiff  sued  for  declaration  of  her 
title  to  property,  of  which  the  defendant  was  in  pos- 
session, but  of  which  she  produced  the  title-deeds  in 
favour  of  herself.  Held,  that  the  onus  was  on  the 
defendant  to  disprove  the  plaintiff's  title.  Swarxa- 
MAYi  Raxte  V.  Sbixibash  Koyal  .  6  B.  L.  B,  144 


3.  Reversioner — 

Setting  aside  deed  of  sale.  In  a  suit  for  a  declara- 
tion of  plaintiff's  reversionary  title  as  heir  to  his  late 
uncle's  property,  and  for  reversal  of  a  deed  of  sale 
from  that  uncle  set  up  by  the  defendant,  the  widow 
not  having  been  made  a  party  to  the  suit  and  her 
consent  to  or  dissent  from  the  alleged  conveyance 
not  having  been  ascertained,  the  issue  tried  was 
whether  the  deed  was  genuine,  and  whether  defend- 
ant has  possession  under  it.  Held,  that  the  onus 
was  rightly  placed  on  the  defendant.  BYKr:s'T 
Nath  Roy  r.  Greesh  Chttsder  Mookerjee 

15  W.  B.  96 


4, Suit  for  con- 
firmation of  possession — Intervenor.  In  a  suit  for 
confirmation  of  possession  and  declaration  of  title 
(the  principal  defendants  admitting  plaintiff's  pos- 
session and  title),  in  which  a  vendee  from  such 
defendants  intervenes  and  claims  the  property  on 
the  allegation  of  being  in  possession  : — Held,  that 
such  vendee  must  prove  possession  before  he  could 
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ONUS  OF  PROOr— co7zf<7. 

14.  DECLARATION  OF  TITLE— concld. 

question  the  plaintiff's  title.     Lalla  Ram  Stjhae 
SiKGH  V.  Lalla  Oojoodhya  Peeshad 

5  W.  R.  233 


5. Onus   of  proof — 

Admission  by  party  to  suit,  effect  of,  as  shifting  burden 
of  proof — Admission  not  causing  estoppel — Presump- 
tion as  to  admission  by  party — Right  to  rebut 
presumption — Question  tried  without  specific  issue — 
Remand — Civil  Procedure  Code,  ss.  55,  562,  566. 
In  a  suit  for  property  to  which  the  plaintiff  alleged 
he  was  entitled  by  inheritance  from  his  natural 
father  the  defence  was  that  he  had  been  adopted 
into  another  family  and  therefore  was  no  longer  his 
natural  father's  heir,  and  this  contention  was  sup- 
ported mainly  by  the  plaintiff's  admissions  made  in 
deeds  and  other  documents  signed  bj'  him,  to  none 
of  which,  however,  the  defendant  was  a  party. 
Held,  by  the  Judicial  Committee,  that  although  the 
onus  was  on  the  defendant  to  prove  the  adoption  the 
proof  of  the  admissions  shifted  the  onus  on  to  the 
plaintiff  on  the  principle  stated  in  Slatterie  v. 
Pooley,  6  31.  <C-  W.  664,  669,  that  "  what  a  party 
himself  admits  to  be  true  may  reasonably  be  pre- 
sumed to  be  so,"  and  until  the  presumption  was 
rebiitted  the  fact  admitted  must  be  taken  to  be 
established.  Held,  also,  that  where,  as  in  the 
present  case,  there  was  no  estoppel,  the  defendant 
being  no  party  to  the  deeds,  the  plaintiff  could  give 
evidence  to  rebiit  such  presumption.  Heane  v. 
Rogers,  9  B.  <L-  C.  577,  586  ;  Newton  v.  Liddiard 
12  Q.  B.  926  :  In  re  Simpson  L.  R.  2  Ch.  D.  72,  89, 
and  Trinidad  Asphalte  Company  v.  Coryat,  [1896] 
A.  C.  587,  followed.  In  this  case  their  Lordships 
held  that  the  plaintiff,  so  far  from  rebutting  the 
presumption,  had,  in  order  to  account  for  the 
admission  made  in  the  documentary  evidence,  put 
forward  two  different  and  inconsistent  explanations, 
one  of  which  was  absurd  and  the  other  in  its  most 
important  parts  unproved  and  had  failed  to  prove 
his  title.  Where  no  specific  issue  had  been  framed 
on  the  question  of  adoption,  but  the  matter  had 
been  tried  and  determined  \nthout  any  objection 
on  the  part  of  the  plaintiff,  who  had  not  been  taken 
by  surprise,  but  was  fully  informed  by  the  defend- 
ant's lists  of  documents  and  from  the  cross- 
examination  of  his  witnesses  that  the  defence  would 
be  taken :  Held,  that  under  the  circuinstances 
it  was  undesirable  that  the  case  should  be  sent  back 
to  be  re-tried  on  a  special  issue  framed  as  to  the 
adoption.  Chandra  Ktjnwar  v.  Chaudhri  Nar- 
PAT  Singh  (1906) 

I.  L.  R.  29  All.  184 :  L.  R.  34  I.  A.  27 


15.  DECREES   AND   DEEDS,    SUITS   TO   EN- 
FORCE OR  SET  ASIDE. 

Decree,    suit  to   set  aside- 


Decree  alleged  to  be  fraudulent.  Where  a  decree  in 
execution  of  which  formal  possession  has  been  ob- 
tained is  impugned  by  the  party  in  actual  possession 
as  fraudulent  and  collusive,  the  onus  lies  on  the  im- 


ONUS  OF  PROOF— con/(i. 

15.  DECREES   AND    DEEDS,    SUITS   TO   EN> 
FORCE    OR    SET   ASIDE— contd. 

pugners  to  prove  their  allegation.     Rabia  Khakfm 
V.  Wise 23  W.  R.  329 

Deed,   suit  to  set    aside — .4?- 


legation  that  document  is  false.  In  a  suit  for  a 
declaration  that  a  document  propounded  by  the 
defendant  is  false,  it  lies  upon  the  plaintiff  to  prove 
that  allegation.  Ram  Nidhee  Koondoo  v.  Goltjck 
Chunder    Moshanto      .         .         11  W.  R.  280 

Relationship 


between  parties  as  showing  bond  fides  of  transac- 
tion. The  relationship  between  parties  to  a  convey- 
ance of  property  may  be  immaterial  if  the  purchase 
is  found  true,  but  is  not  immaterial  where  the  ques- 
tion to  be  decided  is  whether  the  purchase  was  true 
or  fraudulent.  The  mere  handing  over  of  the  pur- 
chase-money from  one  party  to  the  other  in  the  pre- 
sence of  strangers,  and  the  registration  of  the  deed, 
are  not  sufficient  to  prove  the  transaction  to  be  bond 
fide.  Pran  Kishen  Deb  v.  Lokenath  Singh 
MojooMDAR      .         .         ,         ,10  W.  R.  445 

Suit  for    posses- 


sion  and  to  have  deeds  declared  fraudulent — Pur- 
chaser. The  plaintiff  executed  a  deed  of  sale  of  a 
moiety  and  a  lease  of  the  other  moiety  of  certain 
property  to  B.  B  instituted  a  suit  under  s.  15,  Act 
XIV  of  1 859,  which  was  dismissed.  B  then  returned 
the  deed  of  sale  and  lease  to  .4,  with  the  following/ 
endorsement  under  his  signature  :  "Returned;  no^ 
claim. ' '  A  instituted  the  present  suit  for  recovery 
or  possession  of  the  said  property,  and  the  defendant 
set  up  in  his  defence  that  he  had  no  right  to  sue  for  a 
moiety  of  the  property,  as  the  same  had  been  con- 
veyed to  B,  and  that  the  endorsement  on  the  deed  of 
sale  was  not  admissible  in  evidence,  as  it  had  not 
been  registered.  Held,  that  the  onus  was  upon  the 
defendant  to  prove  his  purchase.  GiRiSH  Chandra 
Roy  Chowdhry  v.  Ajniina  Khattjn 

3  B.  L.  R.  Ap.  125 

5.  •     Suit  to  have  deed 


cancelled  as  a  forgery.  Under  the  special  procedure 
provided  in  the  Registration  Act  (III  of  1877),  the 
defendant,  in  whose  favour  a  document  was  said  to 
have  been  executed,  succeeded  in  obtaining  an  order 
from  the  District  Registrar  for  the  registration  of 
the  same,  although  the  plaintiff,  who  was  alleged  to 
have  executed  it,  appeared  before  the  Sub-Registrar, 
and  subsequently  before  the  Registrar,  and  denied 
executing  it,  and  alleged  it  to  be  a  forgery.  In  a  suit 
brought  under  the  above  circumstances  to  have  the 
document  declared  void,  and  to  have  it  cancelled  : — 
Held,  that,  under  the  circumstances,  the  onus  of 
proof  was  properly  placed  on  the  defendant. 
MoHiMA  Chunder  Dhur  v.  Juotjl  Kishobe 
Bhttttacharji 

I.  Ii.  R.  7  Gale.  736  :  9  C.  L.  R.  471 


6. 


Suit   to  set  aside 


agreement  on  ground  of  fraud — Want  of  oppor- 
tunity of  giving  evidence  in  lower  Court.  Where  an 
appellant  alleges  that  a  razinamah  was  obtained 
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from  him  by  duress  or  fraud,  the  onus  is  on  him  to 
jwove  his  allegation.  Where  also  an  appellant  com- 
plains that  he  had  not  an  opportunity  of  giving  his 
evidence  to  the  Court  below,  the  onus  is  on  him  to 
show  that  he  tendered  evidence  which  the  Court 
rejected.  Motee  Lall  Opadhtta  v.  JroGrRXAXH 
GuBG       .     5  W.  R.  P.  C.  25 :    1  Moo.  L  A.  1 

7.  Suit  to  set  aside  order  find- 
ing deed  not  genuine — Proof  of  bond  fides.  In 
a  suit  brought  to  set  aside  an  order  of  the  Small 
Caiise  Court  in  which  that  Court  liad  held  that  a 
certain  deed  was  maid  fide : — Held,  that  the  onus  was 
on  the  plaintiff  to  show  that  it  was  executed  bona 
fide.  IsHAX  Chaxdba  Das  f.  RrxiMTTDDnf  Sowda- 
GAB      .         .         .      2  B.  L.  E.  A.  C.  326  note 

S.C.  EsHAX  Chtttdeb  Doss  r.  Rttkeemooddeen 
SoxTDAGrR      .         .         .         .        10  W.  E,  412 


8. 


Suit     for     declaration     of 


right  to  property — Possession  under  deed  of  gift 
— Allegation  of  fraud — Presumption.  In  a  suit  for 
a  declaration  that  certain  property,  which  plaintiff 
as  decree-holder  attempted  to  sell,  belongs  to  his 
judgment-debtor,  where  the  opposite  party  claims 
to  have  been  in  possession  of  the  same  under  an 
alleged  hibba,  and  plaintiff  gives  sufficient  evidence 
to  raise  a  reasonable  presumption  that  there  has 
been  fraud  and  collusion  in  the  case,  it  becomes  the 
duty  of  the  Court  to  go  on  to  the  evidence  on  the 
other  side,  and  ascertain  whether  the  transactions 
which  are  the  subject  of  enquiry  are  fraudulent  or 
valid.  KADUMBCfEE  DossiA  r.  Uy>:opoORyA 
Date 14  W.  E.  289 

9.  Proof  of  bona  fides  of  deed 


made  under  suspicious  cireujnstances. 
^Miere  the  authenticity  and  bond  fides  of  a  hibba 
were  called  into  question,  on  the  ground  that,  at  the 
time  the  instrument  was  executed,  the  executants 
were  in  a  state  of  indebtedness,  and  the  registration 
was  delayed  until  the  making  of  certain  decrees 
against  them  : — Held,  that  it  lay  on  the  parties 
whose  intention  was  impugned  to  give  evidence  of  a 
satisfactory  kind  of  the  bond  fides  of  the  suspicious 
transaction.  Chuxdeb  Xakaix  Sex  f.  Amibto 
Latl  Sex      .         .         .         .         24  W.  R  292 

10.  Allegation  of  "want  of  bona 

fides  of  trust-deed.  Where  it  is  found  on  the 
face  of  a  deed  creating  a  trust  that  the  transaction 
is  bond  fide,  it  is  for  the  creditors  who  impugn  the 
bond  fide  nature  of  the  trust  to  prove  their  plea, 
Kasheshuree  Dassee  r.  Rbishxa  Kamisee  Debea 

2  Hay  557 


IL 


Proof    of     mookteamama 


alleged  to  be  forged.  Where  a  mookteamama 
on  the  authority  of  which  a  suit  was  brought  was 
impugned  by  the  defendant  as  a  forgery,  and  as  not 
executed  by  the  party  alleged  to  have  granted  it,  the 
Court  held  that,  notwithstanding  its  attestation  in 
due  form  by  the  Mimsif  of  Muttra,  the  onus  was  on 
the  parties  charged  to  prove  its  genuineness.     Bis- 
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bam  Sixgh   alias    Bkhex   Sixch   r.    IxonuEET 
KooxwAR 6  W.  E.  2 


12, 


Execution  of  deed  by  pur- 


da-nashin  lady — Suit  to  set  aside  deed.  In  a  suit 
by  the  heirs  of  a  Mahomedan  purda-nashin  lady  to 
set  aside  a  deed  of  sale  executed  by  her  whilst  living 
apart  from  her  relations  in  the  house  of  the  pur- 
chaser, who  had  occasionallj^  acted  as  her  mooktear  : 
— Held,  that  some  evidence  to  impeach  the  deed 
should  be  given  by  the  plaintiffs  before  the  onus  of 
supporting  it  is  thrown  on  the  purchaser.  Tha- 
KooB  Deex  Tewakry  i:  Ali  Hosseix  Khax 

13  B.  Ii,  E.  427  :  21  W.  R.  340 
J.  L.  E.  II.  A.  192 

s.  c.  in  lower  Court         .  8  W.  E.  341 

13.  Execution  of  document  by 

purda  la^es^Evidence—Agencti.  The  plaintiff 
sought  to  make  two  purda  ladies  liable  on  a  docu- 
ment which  he  alleged  had  been  executed  by  a  third 
person  as  their  agent.  Held,  by  the  Privy  Council 
(reversing  the  decision  of  the  High  Court)  that  strict 
proof  of  the  agency  must  be  given.  AzErzooxissA 
r.  Baqur  Khax 

10  B.  Ii.  E.  205  :  17  W.  E.  393 


14. 


Suit  to  set   aside  deed  on 


ground  of  fraud — Exisiertce  of  motive.  In  a  suit 
by  a  judgment-creditor  to  recover  the  amount  of  cer- 
tain decrees  by  attachment  and  sale,  and  to  have  a 
certain  deed  of  bye-mokasa,  which  was  set  up  by  the 
judgment-debtor's  wife,  set  aside  as  executed  in 
fraud  of  creditors  ;  where  plaintiff  showed  the 
existence  in  the  mind  of  the  judgment-debtor  of  a 
sufficient  motive  for  the  fraud,  and  also  that  the  said 
debtor  was  in  the  management  of  the  estate  claimed 
and  in  the  receipt  of  its  rents,  it  was  held  that 
plaintiff  had  started  a  primd  facie  case,  whih 
shifted    the   onus  on  the  defendant   to    prove   the 

,    bond  fides  of    the  deed.     Gowhttb    Ali    Khax  r. 

'   Sakheexa  Khaxttm  .         .         .     15  W.  E.  507 


15. 


Suit  to  recover  possession 


— Fraudulent  deed.  In  a  suit  to  recover  immoveable 
property  alleged  to  have  belonged  to  the  plaintiff's 
husband  which  she  inherited  from  him,  and  from 
which,  after  seven  years'  possession,  she  was  ousted 
by  the  defendant,  whose  possession  was  conferred  by 
the  Magistrate  under  s.  318  of  the  Code  of  Criminal 
Procedure,  1861,  the  defendants  claimed  under  a 
deed  of  sale  which  the  lower  Courts  found  to  have 
been  executed  in  fraud  of  creditors  : — Held,  that, 
if  plaintiff  was  in  possession  for  seven  years  since 
her  husband's  death,  she  should  not  be  allowed  to 
be  dispossessed  on  the  ground  of  a  fraudulent  deed 
to  which  defendant  was  a  party  years  previously, 
to  which  plaintiff  was  no  party.  Echamotxe 
V.  HuBBO  Sooxduree  Dassee     .     12  W.  R.  155 

16.  Suit  to  set  aside  compro- 
mise of  claim — Consideration — Disputed  adop- 
tion. The  defendant,  the  divided  brother  of  a 
deceased  Hindu,  disputed  the  title  of  the  plaintiff,  a 
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minor  adopted  by  his  deceased  brother,  to  succeed  to 
the  estate  of  the  deceased.  To  induce  the  defendant 
to  acknowledge  the  validity  of  the  adoption,  the 
adoptive  mother  of  the  plaintiff,  as  his  guardian, 
executed  a  conveyance  of  one  moiety  of  the  family 
house  to  the  defendant.  Held,  in  a  suit  to  cancel 
the  conveyance,  that  the  burden  of  proving  that  the 
defendant's  objection  to  the  validity  of  the  adoption 
was  groundless,  and  the  conveyance  therefore  with- 
out consideration,  was  upon  the  plaintiff.     Subea- 

MANIA  AyYAST  v.  VeNKATA  RAYAB 

I.  Ii.  R.  6  Mad.  254 


17. 


Suit  to  set  aside  sale — Alle- 


gation of  fraud.  N,  as  reversionary  heir  of  the 
former  proprietor,  and  as  now  entitled  to  possession 
on  the  death  of  that  proprietor's  mother,  sued  for 
land  in  the  possession  of  C,  who  obtained  by  it 
purchase  at  a  sale  in  execution  of  a  decree  passed  on 
a  bond  granted  by  0,  which  bond  and  decree  were 
alleged  by  iV^  to  be  fraudulent  and  collusive  tran- 
sactions. Held,  that  the  burden  was  on  the  plaintiff 
to  prove  that  the  decree  was  fraudulently  obtained. 
Greesh  Chundek  Chatterjee  v.  Mohesh  Chun- 
DER  Nyalunkar  ...  10  "W.  B,.  173 
18.  Transfer  of  interest  in  joint 


family  by  one  member  to  the  other  mem- 
bers. Where  one  brother  of  a  joint  undivided 
family  transferred  his  interest  in  the  joint  property 
to  the  other  brothers  after  a  decree  had  been  passed 
against  him,  although  before  attachment : — Held, 
that,  when  a  question  arose  in  such  a  case,  the  onus 
was  on  the  brothers  to  whom  the  transfer  was  made 
to  prove  the  bond  fide  character  of  the  transaction. 
Brojo  Lall  Sandyal  v.  Bhobo  Soonduree 
Debia  Chowdeain      .         .         .     17  W.  R.  499 


19. 


Suit  to  set  aside   collusive 


decree — Suit  by  judgment-debtor  on  allegation  of 
decree  being  fraudulent  and  collusive.  A,  having 
obtained  a  decree  in  a  suit  instituted  on  a  bond,  pur- 
porting to  have  been  executed  by  plaintiff's  father 
and  one  D,  proceeded  to  execute  it  by  putting  up 
for  sale  certain  rights  and  interests  of  plaintiff  as  the 
legal  representative  of  her  father.  Plaintiff  sued  on 
the  allegation  that  the  decree  was  fraudulent  and 
collusive,  and  that  she  had  not  been  served  with 
notice  of  proceedings  taken  in  execution.  Held, 
that  it  was  for  the  plaintiff  to  make  out  her  case  of 
fraud,  and  that  it  was  not  for  defendant  to  show 
that  the  decree  obtained  from  a  competent  Court 
was  not  collusive,  or  that  notice  had  been  actually 
served.  Mohima  Chtjndee  Mullick  v.  Buroda 
Soondueee   Dossee     .         .         .12  W.  R.  147 

20. Suit  to  have  deed  declared 

a  forgery — Setting  up  forged  lease.  D  sued  T 
for  arrears  of  rent  on  the  allegation  that  he  held 
a  khusra  jumma.  T  admitted  only  a  lower  rent 
alleging  that  he  held  a  jumma  under  a  miras  how- 
ladari  pottah.  D,  failing  in  that  suit,  brought 
another  suit  for  a  declaration  that  the  deed  put 
forward  by  T  was  a  false  document.     Held,  that  the 
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plaintiff  was  bound  to  make  out  a  prima  facie  case 
before  the  onus  could  be  thrown  upon  the  defend- 
ant of  proving  the  genuineness  of  his  pottah. 
Joy  Chtjndee  Tuppadae  v.  Ram  Chuen  Doss 

15  W.  R.  117 


21. 


Deed    conveying    property 


to  other  than  legal  heir—Suit  by  Mahomedan 
widow  for  share  of  property.  In  a  suit  by  a  Maho- 
medan widow  against  the  brother  of  her  deceased 
husband  for  her  share  of  the  property  of  her  hus- 
band, the  defendant  set  up  a  tumliknamah  by  which 
the  deceased  conveyed  the  property  away  to  the  son 
of  the  defendant.  Held,  that  the  burden  of  proof 
was  on  the  defendant,  and  that  he  was  bound  to 
adduce  the  very  strictest  proof  of  the  conveyance,  as 
it  cut  away  property  from  the  natural  heir.  The 
tumliknamah  was  rejected,  having  regard  to  its 
terms  and  to  the  probabilities  and  facts  of  the  case. 
Saduk  Ali  K:han  v.  Peaeee       .     9  W.  R.  142 


22. 


Voluntary    deed — Suit       by 


settlor  to  set  aside  his  deed.  One  M  (the  original 
plaintiff)  was  priest  in  the  family  of  the  first  and 
second  defendants,  and  was  treated  with  much  kind- 
ness by  the  first  defendant  (N),  upon  whom  he 
chiefly  relied  for  advice  in  worldly  matters.  A  sum 
of  R  30,000,  which  was  the  bulk  of  his  property,  was 
in  deposit  in  the  defendants'  firm  at  interest.  Early 
in  1887  he  became  ill,  and  in  June  1887  he  expressed 
a  M'ish  to  execute  a  trust-deed  and  an  English 
will.  He  gave  instructions  to  N  for  the  trust-deed. 
By  this  deed,  which  contained  no  power  of 
revocation,  be  settled  R30,000  upon  the  first  and 
second  defendants  (who  were  uncle  and  nephew),  as 
trustees  to  perform  his  funeral  ceremonies  and  to 
carry  out  certain  religious  observances  and  to  pay 
two  annuities,  each  of  R25,  and  with  the  residue  to 
found  a  Sanskrit  class.  The  deed  provided  for  the 
payment  during  his  lifetime,  of  a  sum  of  R 100  per 
mensem  for  his  maintenance  and  expenses,  or  such 
larger  sum  as  he  might  require  for  such  purposes, 
but  in  other  respects  it  was  not  to  come  into  opera- 
tion until  after  his  death.  The  will  of  even  date 
gave  certain  property  to  his  wife,  and  subject  to 
this  bequest  gave  the  residue  of  his  property  to  his 
sister.  After  receiving  instructions  for  these 
documents,  N  took  them  to  an  attorney.  From 
these  instructions  drafts  were  prepared,  which 
were  read  over  to  M  in  his  room  by  the  attorney's 
managing  clerk.  Neither  drafts,  nor  instructions, 
nor  the  documents  themselves  were,  however,  left 
with  M.  The  drafts  were  then  engrossed,  M  having 
made  some  trifling  corrections  in  them.  On  the 
23rd  June  1887  he  attended  at  the  house  of  the 
attorney.  The  documents  were  explained  to  him 
by  the  attorney,  and  were  interpreted  to  him  by  a 
High  Court  interpreter.  M  was  then  examined  by 
a  medical  man  with  a  view  to  ascertain  whether  he 
was  capable  of  understanding  what  he  was  doing. 
M  then  executed  the  trust-deed  and  the  will,  and 
both  were  then  duly  attested.  At  the  same  time 
M  signed  the  accounts  in  the  defendants*  books. 
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and  the  balance  of  the  money,  which  stood  to  his 
credit  over  and  above  the  R  30,000  comprised  in 
the  deed,  was  produced  and  made  over  to  him,  and 
he  made  it  over  to  ^'  to  be  kept  by  him  personally. 
Shortly  after  this,  J/'s  sister  and  her  son  came  to 
Bombay,  and  he  fell  under  their  influence.  He 
became  dissatisfied  with  what  he  had  done  with  the 
R  30,000,  and  on  the  21st  November  1887  he 
executed  a  will  by  which  he  purported  to  remove 
the  deed  and  the  will  of  the  23rd  June,  and  he  left 
the  whole  of  his  property  to  his  sister.  On 
the  2nd  September  1888  his  nephew  took  him 
to  Surat,  and  on  the  14th  September  1888  at 
Surat  he  executed  a  deed  revoking  the  trust-deed 
of  the  23rd  June  1887.  He  also  signed  instructions 
and  a  power-of-attomey  under  which  this  suit  was 
filed.  He  died  subsequently  to  the  filing  of  the  suit, 
and  his  sister  and  executrix  became  plaintiff.  The 
plaint  prayed  that  the  deed  of  the  23rd  June  1887 
should  be  set  aside  on  the  grotmd  of  undue  influence, 
etc.,  but  the  personal  charges  against  the  defendants 
were  abandoned  at  the  hearing.  Held,  that  the 
deed  must  be  set  aside  on  the  ground  that  the 
circumstances  of  the  case  threw  upon  the  defendants 
the  burden  of  showing  that  JLf  understood  the  effect 
of  the  settlement  and  its  finality.  This  they  had 
failed  to  do.  The  facts  of  the  case  brought  it  within 
the  principles  dedncible  from  Anderson  v.  Elstcorth, 
3  Giff.  154  ;  Forehaw  v.  Wel^y,  30  Beat:  243  ;  and 
WoUaston  v.  Tribe,  L.  B.  9  Eq.  44.  Bai  MA>a- 
GAVRi  V.  Naboxbas  Caij^iaxdas 

L  li.  B.  15  Bom.  549 

23.  Suit    for    cancellation    of 

instrument— 5p€ci7?c  Belief  Act    {I    of    1S7T), 
8.    39 — Fiduciary  relationship — Undue   influence — 
Gift  to  spiritual  adviser — Evidence  Act  (/  of  1S72), 
s.  111.     In   a   suit   under    s.    39    of    the   Specific 
Relief  Act  (I  of  1877)  for  cancelment  of  a  deed  of 
gift  executed   by   the  plaintiff   in   favour  of  the 
defendant,  the  plaintiff  was  a  Chatri  by   caste,  well 
advanced  in  years,  and  the  defendant  was  his  gum 
or  spiritual   adviser,  a  Brahman  held  in  high  con- 
sideration in  the  locality  where  he  residecL     The 
gift  comprised  the  whole  of  the  plaintiff's  property 
apd   the   only   reason  for  its   execution   was   the 
plaintiff's  desire  to  secure  benefits  to  his  soul  in  the 
next  world,  and  his  having  heard  the  defendant 
recite  the  holy  book  called  Bhagwat.     Almost  im- 
mediately, after  execution  of  the  deed  the  plaintiff 
repudiated  it,  and  sued  for  its  cancellation  on  the 
ground  of  fraud.     Hdd,  that,  having  regard  to  the 
fiduciary  relation  subsisting  between  the  parties,  the 
improvidence   of   the   gift,   the   abstmiity   of   the 
reason  alleged  for  it,  and  the  principle  recognized 
by  s.  111  of  the  Evidence  Act  (I  of  1872),  the  burden    ; 
rested  upon  the  defendant  to  show  that  the  transac-    j 
lion  was  made  without  imdue  influence  and  in  good    , 
faith ;  and,  in  the  absence  of  such  proof,  the  plaint-    \ 
iff  was  entitled  to  obtain  canceUation  of   the  deed. 
Sital  Prasad  v.  Parbhu  Lai,  I.  L.  B.  10  All.  536, 
referred  to.     MAxyp  Singh  r.  Umadat  Pakde 
I.  L.  E,  12  AIL  523 


ONUS  OP  PROOF— con^. 

15.  DECREES   AND   DEEDS,   SUITS   TO  EN- 
FORCE OR  SET  ASIDE— conc'd. 


24. 


Deed  of  gift  and  endowinent 


executed  by  Mahomedan  widow  in  favour 
of  agent — Fiduciary  relationship — Burden  of 
proving  absence  of  undue  influence.  An  instrument 
executed  by  a  widow,  after  setting  apart  the  rental 
qf  villages  belonging  to  her  as  her  patrimony  to 
defray  the  expenses  of  her  and  her  deceased  lius- 
band's  tombs,  gave  to  her  managing  agent,  who 
was  her  sole  adviser,  the  management  of  the  endow- 
ment in  perpetuity  with  the  residue,  after  the  above 
expenditure  should  have  been  met,  for  himself,  so 
that  a  large  surplus  would  have  remained  each  year 
in  his  hands  and  he  would  have  been  the  person  fub- 
stantially  interested.  Held,  that  this  transaction 
was  within  the  weU-recognize.i  principle  that  every 
onus  is  thrown  upon  a  person  filling  a  fiduciary 
character  towards  another  of  showing  conclusively 
that  he  has  acted  honestly  and  bond  fide,  without 
influenciog  the  donor  who  has  acted  independently 
of  him.  In  a  suit  by  the  agent's  representative  to 
have  the  gift  enforced  against  the  widow's  successor 
in  the  estate,  this  burden  had  not,  in  the  opinion  of 
the  Courts  below,  with  which  their  Lordships  con- 
curred, been  sustained,  and  it  was  held  that  the  gift 
had  been  rightly  set  aside.  TVajid  Khax  r.  Ewaz 
Ali  Khax     .  '     .         .     I.  Ij.  R.  18  Caic.  545 

li.  R.  18  I.  A.  144 


25. 


Power  of  revocation  in  a 


voluntary  deed — Onui  of  proof — Mahomedan 
Law — Belinquishment  of  share — Voiuntary  settle- 
meni — Document  vhereby  heirs  give  up  their  rights 
in  the  property  in  favour  of  one  heir — Deed  sup- 
ported by  valuable  consideration.  In  a  suit  to 
impeach  a  deed  to  which  he  has  been  a  party, 
the  onus  lies  on  the  plaintiff  to  make  out  a  case 
for  setting  aside  on  equitable  grounds  a  deed  duly 
executed  for  valuable  consideration.  Melbourne 
Banking  Corporation  v.  Brougham,  7  App._  Cos. 
307,  311,  followed.  Ashidbai  r.  Abdflla  (1906) 
I.  li.  R.  31  Bom,  271 

16.  DEED,  EFFECT  AND  OPERATION  OF. 


1.  Deeds  of  gift  between  joint 

brothers  of  part  of  family  estate — Deeds  cf 
partition — Subsequent  partition  between  them  of 
residue.  Two  brothers,  the  only  members  of  a  joint 
Hindu  family,  executed  and  registered  mutual  deeds 
of  gift  to  one  another  of  their  interests  in  specified 
portions  of  their  family  estate.  In  after  years  the 
younger  brother  sued  the  elder  for  partition  of  the 
estate  excepting  so  much  of  it  as  had  already  been 
the  subject  of  the  above  gifts.  The  elder  defended 
the  suit  on  the  ground  that  the  deeds  of  gift  had  not 
been  intended  to  operate,  not  representing  any  real 
transaction.  To  negative  their  effect,  the  burden  of 
proving  that  the  transaction  was  not  real,  but  only  a 
pretence,  was  laid  upon  the  defendant  who  failed 
to  adduce  that  proot  Sham  Chaxd  Pal  v.  Pbotap 
Chtxdeb  Pal         .         .       I.  L.  R  25  Calc.  78 

L  R.  24  L  A.  186 
1  C.  W.  N.  594 


(     8891     ) 


DIGEST  OF  CASES. 


(     8892     ) 


OKtrS  OF  PnOQ-F—contd. 

17.  DOCUMENTS  RELATING  TO  LOANS,  EXE- 
CUTION OF,  AND  CONSIDERATION  FOR, 
AND  CASES  OF    MONEY  LENT. 

1.  Execution,    admission    of — 

Suit  on  document.  Where  a  defendant  admits  the 
execution  of  a  document  upon  which  he  is  sued,  the 
onus  lies  on  him  to  get  rid  of  the  effect  of  such  admis- 
sion.    Yeknath  Babaji  v.  Gtjlabchand  Kahanji 

1  Bom.  85 

MoKooND  Naeaik  Deo  v.  Jonaedun  Dey  BtTR- 
KiCK 15  W.  R.  208 

2. Mortgage-deed, 

■possession  under.  Where  the  execution  of  a  mort- 
gage-deed -was  admitted  and  long  possession  of  the 
mortgagee  under  that  decree  was  established  : — Held, 
that  the  onus  of  proving  that  the  transaction  was  im- 
peachable lies  on  the  person  who  impugns  it  and 
denies  that  the  money  which  was  consideration  for 
its  execution  was  paid.  Hurpaul  Sikgh  v.  Zahoo- 
EUN 2  Agra  202 

3.  Mortgage-deed — 

Eegistration  Act  {III  of  1877),  s.  69 — Endorsement 
certificate  by  Begistrar.  In  a  suit  brought  by  a 
mortgagee  upon  a  mortgage  by  conditional  sale  for 
payment  of  the  mortgage-debt  or  in  default  for 
foreclosure,  one  of  the  defendants  not  being  one  of 
the  original  mortgagees,  but  a  purchaser  at  auction 
sale  under  a  Rent  Court  decree,  resisted  the  suit 
and  put  the  plaintiff  to  proof  of  the  document  un- 
der which  he  claimed.  Held,  that  the  mere  pro- 
duction of  the  deed  of  mortgage  which  had  been  thus 
questioned,  and  the  fact  that  that  deed  of  mortgage 
contained  an  endorsement  certificate  by  the  Regis- 
trar in  the  usual  manner  under  s.  59  of  Act  III  of 
1877,  were  not  sufiicient  to  shift  the  burden  of 
proof  on  to  the  defendants.  Manohar  Singh  v. 
SxjMiRTA  Kttar      .         .         I.  L.  R.  17  All.  428 

4.  - — Consideration,  payment  of — 


Becital  in  deed — Presumption.  When  it  has  been 
found  that  a  deed  has  been  duly  executed,  and  that  a 
certain  sum  of  money  has  passed  in  consideration  of 
that  deed,  and  where  there  is  a  recital  in  the  deed 
of  the  fact  that  the  balance  of  the  consideration- 
money  was  paid  previously  to  the  execution  of  the 
deed,  then  there  is  something  more  than  a  presump- 
tion that  the  whole  consideration  has  passed  upon 
the  deed.     Domun  Sikgh  v.  Bhtjggobtjtty  Debea 

8  "W.  R.  215 

Presumption  as  to 


bond  fides.  Where  a  mortgage  is  found  to  be 
genuine,  and  the  receipt  of  consideration  admitted, 
the  Court  is  bound  to  assume,  unless  it  be  shown  to 
the  contrary,  that  the  transaction  was  a  real  one, 
and  that  the  consideration-money  wag  paid, 
Radhakath  Banerjee  v.  Jodoonath  Singh 

7  W.  R.  441 


ONUS  or  PROOF— confi. 

17.  DOCUMENTS  RELATING  TO  LOANS,  EXE- 
CUTION  OF,  AND  CONSIDERATION  FOR, 
AND  CASES  OF  MONEY  LENT— contd. 
decree  where  the  plaintiff's  case  was  that  the  consi- 
deration-money was  not  paid,  but  a  rooqua  given  for 
it,  payable  when  the  mutation  of  names  took  place : 
— Held,  that  the  onus  of  proving  non-payment  was 
thrown  upon  the  plaintiff  in  consequence  of  the 
acknowledgments  she  had  made  of  the  receipt  of 
the  whole  purchase- money,  viz.,  an  admission  which 
was  made  and  recorded  under  Act  XX  of  1866,  at 
the  time  when  the  deed  was  registered,  and  again  an 
acknowledgment  made  in  the  petition  presented  to 
the  Court  which  made  the  decree  for  mutation  of 
names.  Although  when  a  deed  of  sale  containing 
an  acknowledgment  of  payment  is  written,  payment 
is  not  made,  it  may  become  an  acknowledgment 
afterwards,  i.e.,  when  the  deed  is  handed  over. 
Allee  Shah  v.  Amanee  Begum    .     19  W.  R.  149 

Proof     of    execution    and 


6. 


Deed    of  sale — 


Acknowledgment  of  payment  in  deed — Delivery  of 
deed.  In  a  suit  to  recover  the  balance  of  purchase- 
money  alleged  to  have  been  due  upon  the  sale  of  a 


;  bona  fides  of  transaction — Suit  on  mortgage 
bond.  Where  a  claim  is  made  under  an  alleged 
mortgage  against  a  bond  fide  purchaser  for  value,  and 
the  defendant  puts  in  issue  the  genuineness  of  the 
transaction,  the  onus  is  upon  the  plaintiff  of  proving 
prima  facie  the  borui  fides  as  well  as  the  actual 
execution  of  the  mortgage  ;  and  if  the  Court  dis- 
credits the  plaintiff's  witnesses  as  regards  the  bond 
fides  of  the  transaction,  it  is  at  liberty  to  dismiss 
the  suit,  although  the  defendant  gives  no  substan- 
tial evidence  of  fraud.     Brajeshwara  Peshkar  v. 

BtJDHANUDDI 

I.  L.  R.  6  Gale.  268  :  7  C.  L.  R.  6 

8.  — ^ Proof  of  execution  and  con- 
sideration— Suit  on  bond.  In  a  suit  on  a  bond 
the  plaintiff  is  entitled  to  recover  upon  showing  that 
it  was  executed  by  the  defendant.  The  onus  lies  on 
the  defendant  of  showing  the  want  of  consideration. 
JuGGUT  Chtjnder  Chowdhry  V.  Bhxtgwan  Chun- 
der    Fttttehdlr       .         Marsh.  27  :  1  Hay  57 

1  Ind.  Jur.  O.  S.  67 
KuRUFooL  Kooer  v.  Rajkalee  Kooer 

17  W.  R.  439 

9.  Receipt  of   consideration — 

Suit  on  bond.  Though  a  bond  may  be  genuine  and 
duly  executed,  the  receipt  of  consideration  must 
nevertheless  be  proved.  Ghansam  SrNGH  v. 
Chukowree  Singh     .         .       W.  R.  1864, 197 

10.   — Payment  under 

letter  of  assignment.  When  a  defendant  admits 
execution  of  a  bond,  but  denies  receipt  of  considera- 
tion, the  onus  of  proving  receipt  is  on  the  plaintiff. 
When  a  defendant  admits  having  written  a  letter  of 
assignment  directing  the  plaintiff  to  pay  certaia 
sums  of  money  due  by  the  defendant  to  the  third 
parties  named  in  the  letter,  the  plaintiff  is  bound  to 
prove  such  payment.  Roop  Mungul  Singh  v. 
Antjnd  Roy     ....        3  W.  R.  Ill 

Jhaloo  v.  Ftjrzund  Ali     .         .     5  "W.  R.  20 

11. Proof    of     consideration — 

Promissory  note — Suit  by  professional  money-lender 


I 
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17.  DOCOIEXTS  RELATING  TO  LOANS,  EXE- 
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against  a  young  man  recently  come  of  age — Pre- 
gumption — Negotiable  Instruments  Act  (XXVI  of 
1881),  e.  118— Evidence  Act  {I  of  1872),  s.  114, 
itt.  (c).  Professional  money-lenders  sued  a  voung 
man  recently  come  of  age  to  recover  certain  loans  of 
money  alleged  to  have  been  advanced  by  them  to 
him  on  promissory  notes.  The  defendant,  who 
under  the  ■vrill  of  his  father  was  entitled  to  a  lai^e 
property  but  had  not  yet  come  into  possession  of  it, 
was  of  an  extravagant  and  reckless  character.  He 
pleaded,  as  to  part  of  the  consideration  for  the  notes, 
that  he  did  not  receive  it,  and  as  to  a  further  part 
that  the  consideration  was  immoral.  In  dealing 
with  the  case  the  Court  laid  down  the  follov.-ing  pro- 
positions, not  as  rules  of  law,  but  as  guides  in  con- 
sidering the  evidence  in  such  a  case:  (i)  That  upon 
the  above  facts  the  ordinary  presumption  that  a 
negotiable  instrument  has  been  executed  for  value 
received  was  so  much  weakened  that  the  defendant's 
allegation  that  he  had  not  received  full  consideration 
was  suflBcient  to  shift  the  burden  of  proof  and  to 
throw  upon  the  money-lenders  (the  plaintiffs)  the 
obligation  of  satisfying  the  Court  that  they  had  paid 
the  consideration  in.  full.  That  is  the  practical 
effect  of  ill.  (c)  to  s.  114  of  the  Evidence  Act  (I  of 
1S72).  (ii)  Where  the  plaintiff,  in  answer  to  such  a 
defence,  affirmed  that  he  had  paid  the  consideration 
in  full,  and  was  corroborated  by  his  books  and 
witnesses,  the  onus  of  proof  again  shifted  over  upon 
the  defendant,  (iii)  The  burden  of  proof  thus 
thrown  upon  the  defendant  could  only  be  met  by 
a  prefectly  truthful  and  harmonious  statement 
which  the  Court  felt  able  to  rely  upon  with  confi- 
dence. In  the  absence  of  this,  the  ordinary  pre- 
sumption laid  down  in  s.  118  of  the  Negotiable 
Instruments  Act  (XXVI  of  1881)  must  prevaD, 
viz.,  that  until  the  contrary  is  proved,  the  pre- 
sumption should  be  made  that  every  negotiable 
instrument  was  made  for  consideration.  Mon 
GrxABCHAXD  r.  ilAHOMER  Mehdi  Thap.ia  Topw 
I.  Ii.  E.  20  Bom.  367 


12. 


Proof  of  consi- 


deration for  a  registered  mortgage — Income-tax 
returns — Evidence  Act  (I  of  1872),  ss.  76  and  77. 
The  defendant  in  a  suit  for  money  secured  by 
registered  mortgage  to  be  paid  by  him  to  the  plaintiff 
denied  the  consideration  of  which  he  had,  before  the 
registering  officer,  acknowledged  the  receipt.  The 
original  Court,  which  dismissed  the  suit,  would  not 
have  decided  in  favour  of  the  defendant  but  for  its 
having  been  shown,  on  an  inspection  of  copies,  offici- 
ally certified,  of  income-tax  returns  made  by  the 
plaintiff,  that  he  had  not  stated  the  interest  accruing 
on  the  mortgage  as  part  of  his  income.  This  judg- 
ment was  reversed  in  appeal.  The  Judicial  Commis- 
sioner was  of  opinion  that  the  certified  copies 
should  not  have  been  admitted  in  evidence,  in 
reference  to  ss.  76  and  77  of  the  Indian  Evidence 
Act  (I  of  1872) ;  and  also  that,  assuming  the  false 
statement  of  income  to  have  been  made,  it  still 
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17.  DOCrMENTS  RELATING  TO  LOANS,  EXE- 
CUTION OF,  AND  CONSIDERATION  FOR, 
AND   CASES  OF  MONEY  LE^^—conid. 

remained  unproved  by  the  defendant  that  the  ac- 
knowledged consideration  had  not  been  paid.  The 
judgment  of  the  Appellate  Court  was  affirmed  by 
their  Lordships,  who  concurred  in  the  opinion  that 
the  returns,  if  the  plaintiff  had  wrongly  omitted  to 
make  a  full  return  of  income,  would  not  have  had 
any  weight  in  changing  the  onus  which  lay  upon 
the  defendant  of  showing  that  no  consideration  had 
passed  for  this  mortgage.  Au  Kh-\x  Bahadup.  v. 
IxDAB  Pekshad     .  ^      .    L  Ij.  R.  23  Gale.  950 

Ii.  R.  23  I.  A.  92 


13. 


Suit  on  bond- 


Proof  of  consideration  vhere  defendant  denies  and 
•proves  that  he  achnovcledged  receipt  of  it.  In  a 
suit  on  a  bond,  plaintiff  rested  his  case  entirely  upon 
the  bend  and  the  defendant's  acknowledgment 
therein  that  R8,000  was  received  in  cash.  At  the 
trial  the  defendants  proved  that  acknowledgment 
to  be  fictitious,  and  that  only  a  part  of  the  money 
had  been  advanced.  Held,  that  the  onus  was  upon 
the  plaintiff  to  prove  in  some  other  way  the  advance 
which  he  alleged.  Lala  Lakmi  CH-iyo  r.  Haidar 
Shah 4  C.  W.  N.  82 


14. 


Proof  of  amount  due — Suit 


cm  bond.  In  a  suit  on  a  bond,  it  is  for  the  plaintiff 
to  prove  the  amount  of  the  debt,  and  this  will  be 
done  sufficiently  in  the  first  instance  by  proof  of  the 
execution  of  the  bond.  It  is  for  the  defendant  to 
prove  in  answer,  if  he  can,  that  such  amount  is  less 
than  the  sum  sued  for.  Sivarasiaiyab  v.  Samf 
AiTAB 1  Mad.  447 

Recital  in.    bond — Consider- 


15.  

ation.  The  plaintiff  sued  on  a  bond,  which  recited 
that  the  defendant  had  received  the  consideration 
mentioned  in  the  bond.  Held,  that  the  onus  was  on 
the  defendant  to  show  that  the  recital  in  the  bond 
was  not  correct.  Ftxli  Bibi  r.  BASsrerDi  ^Iidha 
4  B.  Ii.  R.  F.  B.  54 

S.C.       FOOLEE       BiBEE     V.     BaSSIEUDI        illRDHA. 

Bama  Nath  CHrcKERBrrxY  v.  Romaxath  Roy 

12  W.  R.  F.  B.  25 

RuGHooxATH  Doss  r.  LrCHMEE  Narain  SrS'GH 

10  W.  R.  407 


16. 


Admission — Con  - 


sideration.  .4  sued  5  on  a  bond,  in  which  it  was 
recited  that  B  had  received  the  amount.  B,  in  his 
written  statement,  admitted  execution,  but  stated 
that  he  had  received  the  amount  mentioned  therein, 
not  under  the  bond,  but  on  the  pledge  of  certain 
jewellery.  Held,  that  on  the  admission  of  the 
execution  of  the  bond,  which  contained  the  recital 
of  payment  the  onus  was  upon  B  to  prove  that 
payment  had  not  been  made  under  the  bond. 
Maxiklal  Baboo  v.  Ramdas  Mazitmdab 

1  B.  Ii.  R.  A.  C.  92  :  10  W.  R.  132 

17.  Proof  of  want  of  consider- 
ation— Suit  for  money  due  on  bond.  When  in  a 
suit  for  money  due  on  a  bond,  both  the  execution 
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and  the  receipt  of  the  consideration  are  denied,  the 
defendant  must  prove  the  latter  plea,  if  the  execu- 
tion be  established  by  the  plaintiff.  Kishendyal 
SixGH  V.  MosoHUR  Lall    .         .         2  Hay  381 

18.  — —    Suit    on    bond — 

Onus  thrown  on  ivrong  'party,  effect  of.  The  defend- 
ants in  a  suit  on  a  bond  admitted  the  execution  of 
the  bond,  but  denied  that  they  had  received,  as  the 
bond  recited  they  had  at  the  time  of  its  execution, 
the  consideration  for  it.  The  Court  of  first  instance, 
instead  of  calling  on  the  defendants  to  establish  the 
fact  that  they  had  not  received  the  consideration  for 
the  bond  as  it  ought  to  have  done  under  the  circum- 
stances, irregularly  allowed  the  plaintiff  to  produce 
witnesses  to  prove  that  the  consideration  for  the 
bond  had  been  paid  at  the  time  of  its  execution. 
The  evidence  of  these  witnesses  proved  that  the 
consideration  of  the  bond  had  not  been  paid  at  the 
time  of  execution,  and  that,  if  it  had  been  paid  at  all. 
It  had  been  paid  at  some  subsequent  time.  Held, 
that,  although  the  plaintiff  ought  not  to  have  begun, 
vet,  as  he  had  done  so,  and  his  witnesses  had  proved 
that  the  consideration  for  the  bond  had  not  been 
paid  as  admitted  in  the  bond,  a  new  case  was  opened 
lip  in  which  the  onus  was  shifted  back  to  the  plaintiff 
to  establish  that  he  had,  not  at  the  time  alleged  in 
the  bond,  but  at  some  subsequent  time,  paid  to  the 
defendants  the  consideration  for  the  bond.  INIa- 
KiND  V.  Bahoei  Lal       .        I.  L.  K,  3  All  824 

19. Non- receipt  of  full  consi. 

deration — Suit  on  bond.  In  a  suit  for  money  due 
on  a  bond  between  the  representatives  of  the  original 
parties  to  it,  the  defendant  attempted  to  reduce  the 
claim  on  the  ground  that  the  money  had  not  been 
received  in  full,  the  bond  having  been  given  partly 
in  respect  of  an  old  debt,  and  partly  in  respect  of  a 
credit,  in  account,  upon  which  the  debtor  had  not,  in 
fact,  clrawn  certain  items.  The  Judicial  Committee 
concurred  with  the  High  Court,  which  had  reversed 
so  much  of  the  decree  of  the  Court  of  first  instance 
as  disallowed  these  items  ;  the  latter  Court  not  hav- 
ing correctly  adjusted  the  burden  of  proof,  and 
having  acted  as  if  the  plaintiff  had  relied  on  his  ovna. 
books  to  prove  the  debt,  besides  having  erred  in 
weighing  the  evidence.  Rajeswari  Kvar  v.  Rai 
^AL  Krishan      .         .         .    I.  L.  R.  9  All.  713 

L.  R.  14  I.  A.  142 


20. 


Judge's     duty 


to     decide 

The  plaintiffs 


secundum  allegata  et  probata 
sued  upon  two  bonds  executed  by  the  defendant  in 
their  father's  favour,  one  for  R200  and  the  other  for 
R99-15  annas.  The  defendant  in  his  written  state- 
ment, as  well  as  in  his  deposition,  admitted  execu- 
tion of  the  bonds  in  question,  but  pleaded  non- 
receipt  of  consideration.  The  Subordinate  Judge 
held  that  the  bond  for  R200  was  not  proved,  but 
awarded  the  claim  upon  the  other  bond.  On 
appeal,  one  of  the  issues  raised  by  the  Assistant 
Judge  was — are  the  bonds  in  suit  proved  ?     He 
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held  that  the  plaintiffs  had  failed  to  prove  execution 
of  the  bonds,  and  dismissed  the  claim  in  toto.  Held, 
reversing  the  decision  of  the  lower  Court,  that  the 
defendant  having  admitted  execution  of  the 
bonds  in  question,  the  Assistant  Judge  acted 
illegally  in  the  exercise  of  his  jurisdiction  in  raising 
the  question  of  the  execution.  The  first  rule  of 
adjuctication  is  that  a  Judge  shall  decide  secundum 
allegata  et  probata.  The  only  question  that  could 
be  tried  in  the  present  case  was  non-receipt  of  con- 
sideration. Gorakh  Babaji  v.  Vithal  Narayan 
I.  L.  R.  11  Bom.  435 

21. Allegation    of    payment — 

Allegation  of  loss  of  document.  The  plaintiff  in  a 
suit  on  a  bond  for  money  accounted  for  not  produc- 
ing it  by  alleging  that  the  defendant  had  stolen  it. 
The  defendant  admitted  the  execution  of  the  bond  , 
but  alleged  that  he  had  paid  it.  Held,  that  the 
defendant  was  bound  to  begin  and  prove  payment 
either  by  the  production  of  the  bond  or  other 
evidence,  or  by  both.     Chuki  Kuar  v.  Udai  Ram 

I.  L.  R.  6  All.  73 

22.  Plea  of    payment — S\dt  on 

bond — Alleged  theft  of  bond  by  obligors.  The 
plaintiff  sued  on  a  bond  made  in  his  favour  by  the 
defendants,  which  he  alleged  had  been  stolen  by  the 
defendants.  The  defendants,  while  admitting  the 
execution  of  the  bond,  pleaded  payment,  and  that 
the  bond  had  been  returned  by  the  plaintiff  to  them . 
They  did  not  produce  the  bond,  nor  did  they  offer 
any  evidence  of  the  alleged  payment.  Held,  that, 
as  the  defendants  admitted  the  bond  and  pleaded 
payment,  the  burden  of  proof  of  such  payment  lay 
on  them.     Savji  bin  Satu  v.  Patlu 

8  Bom.  A.  C.  139 

Meheroonnissa  v.   Abdool  Guxee 

17  W.  R.  509 


23. 


—  Bond  in  favour  of  one   un- 


divided brother  for  the  benefit  of  himself 
and  others — Suit  by  promise  alone — Payment  to 
younger  undivided  brother — Discharge.  In  a  suit  on 
a  bond  executed  by  the  deceased  father  of  defend- 
ants, in  favour  of  the  plaintiff,  the  defendants, 
while  admitting  the  bond  and  the  consideration  for 
which  it  had  been  given,  contended  that,  inasmuch 
as  plaintiff  had  four  undivided  brothers  and  the 
deed  had  been  executed  in  his  name  for  the  benefit 
of  himself  and  his  brothers,  the  latter  should  have 
been  joined  as  plaintiffs,  and  that  plaintiff  could  not 
maintain  the  suit  alone.  They  also  pleaded  pay- 
ment to  plaintiff 's  undivided  younger  brother,  which 
payment,they  contended,  was  binding  on  the  plaint- 
iff. Held,  that  plaintiff  was  entitled  to  sue  for  the 
family  debt  without  joining  his  undivided  brothers, 
the  contract  on  which  the  suit  was  based  being  in 
plaintiff's  sole  name  and  not  purporting  to  have 
been  obtained  on  behalf  of  any  others  but  himself. 
And  that,  as  to  the  payment  pleaded,  if  true, 
plaintiff  was,  as  regards  the  promisor,  the  only 
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person  prtnd  facie  entitled  to  payment ;  it  therefore 
lay  on  the  promisor  to  show  that  a  payment  to  a 
third  party  was  binding  on  the  plaintiff,  which  had 
not  been  done.  The  contention  that  payment  to  any 
member  of  the  family  was  by  itself  necessarily 
binding  on  the  member  who  took  the  contract, 
could  not  be  supported.  Adaikkal.\m  Chetti 
v.  Mabimuthx:       .       .      L  L.  R.  22  Mad.  326 


24. 


Bond  in  favour  of  one  co- 


sharer — Payment  of  such  bond  made  to  another 
co-sharer  when  a  discharge.  Where  a  debt  due  to 
one  member  of  a  joint  famUy  has  been  paid  by  the 
debtor  to  another  member  of  the  family,  the  ques- 
tion whether  such  payment  operates  as  a  discharge 
depends  on  the  circumstances  under  which  it  was 
made.  A  and  B  were  members  of  joint  Hindu 
family.  Both  managed  the  joint  property  for  the 
common  benefit.  Each  used  to  recover  debts  due 
on  bonds  taken  in  the  other's  name.  In  1890 
defendant  passed  a  bond  to  A.  In  1892  be  passed 
a  mortgage  bond  to  B,  the  consideration  for  which 
was  stated  to  be  the  balance  due  on  the  former 
bond.  Subsequently  ^4  sued  defendant  on  the 
bond  of  1890.  Held,  that  under  the  circumstances 
the  mortgage-bond  passed  to  B  operated  as  a  valid 
discharge  of  A^s  claim  under  the  previous  bond. 
GuKTrsHASTAPPA  V.  Chanmaixappa      *^ 

I.  L.  R  24  Bom.  123 

25.  Suit  for  money  lent  on  ac- 

knowledgment — Proof  of  consideration.  WTiere 
the  plaintiff  sued  to  recover  money  lent,  relying 
upon  a  samadaskat  or  acknowledgment  of  debt 
given  by  the  defendant : — Held,  that  s.  9  of  Bom- 
bay Regulation  V  of  1827  contained  the  rule  of  law 
applicable  to  the  case,  and  that  the  onus  lay  on  the 
defendant  to  prove  that  he  had  not  received  full 
consideration  for  the  acknowledgment  of  indebted- 
ness he  had  subscribed.  Moti  Kahaxji  v.  Dip- 
CHAXD   ViBCHAXD     .         .  5  Bom.  A.  C.  81 


26. 


Suit  for  money  lent — Ad- 


mission of  receipt  of  note.  Where  a  plaintiff  suing 
for  repayment  of  a  loan  fails  to  prove  to  the  satis- 
faction of  the  Court  that  a  pledge  alleged  to  have 
been  made  as  security  was  made,  he  is  nevertheless 
entitled  to  a  decree,  unless  the  Court  holds  that  the 
loan  itself  was  not  made.  A  jjarty  admitting 
the  receipt  of  a  note  for  R  1,000  on  loan  becomes 
primarily  hable  for  it  to  the  lender,  and  it  is  for 
him  to  show  that  the  advance  was  made,  not  on  his 
credit,  but  on  that  of  some  other  person.  MoxoHrR 
Doss  V.  GrsGA  Pershad     .  2  M".  W.  264 


27. 


Suit  for  value  of  hundi — 


Proof  of  payment — Possession  of  hundi.  On  2nd 
.  August  1872  A  K  filed  a  plaint  against  JI  H  and 
I  3f  J?,  in  which  he  alleged  that  on  1st  April  1870 
AI R  had  given  a  hundi  for  RoOO,  for  value  received, 
to  A  K,  that  on  27th  March  1871  M  H  purchased 
this  hundi  from  A  K,  promising  to  pay  him  Ro34 
for  it ;  that  M  H  gave  the  hundi  to  his  brother  I  H 
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for  the  purpose  of  obtaining  payment  of  the  amount 
from  J/  R  ;  and  that  /  H  subsequently  informed  A 
K  that  the  hundi  had  been  lost.     A  K  accordingl^r 
prayed  that  defendants   M  H    and    M    R   might 
be  decreed  to  pay  to  him  Ro34  with  profit  and 
interest.     3/  R  admitted  that  he  had  executed  the 
hundi,  and  had  given  it  to  A  ^  for  RoOO.     He 
further  alleged  that  it  had  been  presented  to  him  for 
payment  by  /  H,  to  whom  he  had  paid  the  amount 
^^"ith  interest  on  31st  March  1871,  and  he  produced 
the  hundi  with  a  receipt,  purporting  to  be  by  I  H^^ 
indorsed  upon  it.     IH  denied  the  payment  by  J/  R ,.. 
and  alleged  the  indorsement  on  the  hundi  to  be  a 
forgery.     Held,  that  the  admission  by  J/  R  of  the 
drawing  of  the  hundi  for  value  received  laid  on  him 
the  burden  of  proving  payment,  and  that,  though 
the  possession  by  J/  jR  of  the  hxindi  was  a  circum- 
stance in  his  favour,  yet,  as  it  did  not  in  itself  amount 
to  proof  of  payment,  the  onus  proband i    was  not 
thereby  shifted  on  to  the  plaintiff.      Abdit.  KARur 
r.  Maxji  Haxseaj        .         1.  li.  R.  1  Bom.  295 


^i  -• 


28. 


Statement  in  ikrar  reserv- 


ing equity  of  redemption — Loss  of  document — 
Absolute  sale,  deed  of .  Plaintiff  sued  for  confirma- 
tion of  possession  and  registration  of  certain  pro- 
perty which  had  been  mortgaged  to  him  by  defend- 
ants. The  transaction  on  the  face  of  the  deed  was 
an  absolute  sale,  but  an  ikrar  was  executed  at  the 
same  time  as  the  mortgage  which  reserved  the 
equity  of  redemption  to  the  mortgagor.  This 
ikrar  was  made  over  to  the  defendant,  the  mort- 
gagor. Plaintiff's  allegation  was  that  the  ikrar- 
namah  was  returned  to  him  by  the  mortgagor,  who 
thus  surrendered  the  equity  of  redemption.  Defend- 
ant alleged  the  ikrar  had  been  lost,  and  had  some- 
how found  its  way  to  the  plaintiff.  Held,  that  the 
presumption  of  law  was  in  favour  of  the  plaintiff, 
who  had  possession  of  the  ikrar,  and  that  the  onus 
of  proving  its  loss  lay  upon  the  defendant. 
Raj  Koomab  Sixgh  v.  Ram  Suhaye  Roy 

U  W.  R  151 


29. 


Satisfaction    of     decree — 


Proof  of  payment  made  out  of  Court — Statement  in 
receipt.  WTiere  money  was  paid  in  satisfaction  of  a 
decree,  not  through  the  Coxirt,  and  a  receipt  was 
taken,  but  execution  was  afterwards  enforced  in  a 
suit  for  refund  of  the  money  so  paid  : — Held,  thar 
the  statement  contained  in  the  receipt  to  the  effect 
that  the  decree  had  been  satisfied  was  sufficient  to 
shift  the  burden  of  proof  to  the  defendant  to  show 
that  it  was  an  incorrect  statement.  Da^-lata  v. 
Gaxesh  Shastei     ,         .     I.  Ij.  R  4  Bom.  295 

17A.  DOinCILE. 
■ Domicile 


Of     origin 

— Abandonment — Acquiring  fresh  domicile — Onus 
of  proof — Immoveable  property,  rights  over.  The 
person,  who  attacks  a  settlement  on  the  ground  of 
nationalitv,    must    show    conclusivelv    that    the^ 
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nationality  of  the  settlor  Mas  foreign,  and,  if  he 
succeeds  in  doing  so,  the  onus  is  then  shifted  upon 
the  person  supporting  the  settlement  to  show  that 
the  settlor  had  acquired  a  fresh  domicile  in  British 
India,  and  that  his  estate  ought  to  be  administered 
according  to  Indian  law.  All  rights  over  immove- 
able property  are  governed  by  the  law  of  the  country 
where  the  property  is  situate,  this  principle  being 
universally  recocnised.  Dp.  Nicols  v.  Curlier,  [WOO] 
A.  C.  21  ■  In  re  De  Nicolas,  [1900]  2  Ch.  410,  dis- 
«ented  from.  A.  L.  Boxnattd  v.  Emile  Chaeriol 
(1905)         .         .         .        I.  L.  R.  32  Calc.  631 

18.  EASEMENTS. 

1.  Claim  to  restrain  exercise  of 

proprietary  rights — Criminal  Procedure  Code 
(Act  X  of  1882),  s.  147.  The  right  to  restrain 
another  from  exercising  ordinary  proprietary 
rights  over  his  omti  land  is  of  the  nature  of  an  ease- 
ment different  from  the  ordinary  rights  of  owners  of 
land  :  the  burden  of  proof  Avould  therefore  lie  upon 
the  party  alleging  such  rights.  Hari  Mohan 
Thakur   v.    Kissek   Sundari 

I.  L.  R.  11  Calc.  52 


2. 


Right  of  way — Suit  for  decla- 


ration that  party  %cho  has  obtained  an  order  under 
s.  320,  Crimincd  Procedure  Code,  1861,  has  no  right 
of  way — Proof  of  right  to  possession.  In  a  suit  for  a 
declaration  that  defendant  had  no  right  of  way  over 
certain  land  belonging  to  the  plaintiff,  where  it 
appears  that  the  defendant  had  obtained  an  order 
from  the  Magistrate  under  the  Criminal  Procedure 
Code,  1861,  s.  320,  it  was  held  that  the  onus  of 
proving  an  easement  did  not  lie,  with  the  defendant, 
but  that  it  was  for  the  plaintiff  to  prove  that  he 
was  entitled  to  exclusive  possession.  Puchai  Khan 
V.  Abed  Sirdar  .         .         .     21  "W.  R.  140 

3,    Right    of   way    or    water- 

course over  land — Suit  to  have  right  to  easement 
determined  after  order  of  Magistrate  under  s.  532, 
Criminal  Procedure  Code,  1872.  Where  the  right 
to  have  a  way  or  water-course  over  certain  land  is 
disputed  by  the  owner  thereof,  and  an  order,  under 
s.  532  of  the  Code  of  Criminal  Procedure,  has  been 
passed  by  the  Magistrate  in  favour  of  the  person 
claiming  the  right,  the  fact  of  such  an  order  having 
been  made  will  not  be  sufficient  to  relieve  the 
latter  from  the  onus  of  proving  the  claim,  in  a  sub- 
sequent suit  by  the  owner  to  establish  his  right  to 
the  exclusive  use  of  the  land.  Puchai  Khan  v. 
Ahed  Sirdar,  21  W.  R.  140,  dissented  from.  Obhoy 
CnrRUN  Dey  v.  Ltjkhy  Monee  Bewa 

2  C.  L.  R.  555 


4. 


Right  to  water — S^lit  for  re- 


moval of  outlets  for  water  :  plaintiff  alleging  right 
to  its  exchisive  use.  In  a  suit  for  the  removal  of 
certain  outlets  made  by  defendant  in  an  aqueduct, 
on  the  ground  that  plaintiff  was  entitled  to  the 
exclusive  use  of  the  water  of  the  aqueduct,  where 
the  defence  set  up  was  that  the  portion  of  the 
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aqueduct  to  Avhich  the  dispute  related  was  where 
water  flowed  through  the  lands  of  the  defendant 's 
zamindari : — Held,  that  it  was  for  plain^  to  make 
good  the  title  he  alleged.  Oneaet  r.  Kishen 
Sooxduree  Dossee      .         .         .15  "W.  R.  83 


19.  EJECTMENT. 


1. 


Suit  for  ejectment — Limita- 
tion Act,  1859,  s.  15.  The  law  obtaining  in  India 
requires  that  in  actions  of  ejectment  the  Courts 
should  always  enforce  the  rule  that  a  plaintiff  must 
recover  by  the  strength  of  his  own  title  ;  and  a 
party  who  might  have  shifted  the  burden  of  proof, 
if  he  had  proceeded  under  s.  15  of  Act  XIV  of  1859, 
cannot,  if  he  let  slip  that  opportunity,  obtain  the 
same  advantage  in  an  action  of  ejectment.  Dada- 
BHAi  Narsidas  v.  Stjb-Coli.ector  or  Broach 

7  Bom.  A.  C.  82 

2. Trespass — Proof 

of  title.  In  an  ejectment  suit,  the  defendant, 
though  a  trespasser,  is  entitled  to  require  the  plaint- 
iff, who  seeks  to  eject  him,  to  prove  that  he  has 
a  superior  title.     Kalu  v.  Barsu 

I.  L.  R.  19  Bom.  803 

Defence   of    right 


of  permanent  occupancy — Defence  of  special  character. 
In  suits  by  the  trustee  of  a  temple  to  recover 
possession  of  certain  lands  with  mesne  profits, 
defendants  set  up  in  defence  that  they  were  absolute 
owners  of  the  land  in  question,  or,  at  least,  were 
entitled  to  rights  of  permanent  occupancy.  In 
support  of  the  latter  contention,  they  relied,  inter 
alia,  upon  certain  pymash  documents,  which  con- 
tained the  word  ulavadai,  the  use  of  which  term, 
they  contended,  established  the  alleged  right  of 
permanent  occupancy.  Held,  (i)  that,  where  the 
occupier  of  land  resists  a  suit  for  ejectment  by  set- 
ting up  a  claim  of  a  right  of  permanent  occupancy, 
the  onus  of  establishing  such  a  right  lies  on  the 
defendant,  inasmuch  as  by  it  he  seeks  to  dero- 
gate from  the  ordinary  incidents  of  property, 
and  (ii)  that  the  right  expressed  by  the  term  ulavadai 
(which  means  an  act  or  right  of  ploughing  or  culti- 
vating lands)  cannot  be  assumed  to  be  a  permanent 
right.  Rakgasami  Reddi  v.  Gnana  Sammandha 
Pandaea  Sannadhi     .       I.  L.  R.  22  Mad.  264 


4. 


—    Limitation — 


Tenancy.  When  a  plaintiff  seeks  to  eject  persons 
from  premises  claimed  by  him,  on  the  ground  that 
they  are  in  wrongful  possession  of  the  premises,  he 
is  bound  to  show  that  he  or  some  of  the  persons 
under  whom  he  claims  have  been  in  possession  of  the 
property  within  twelve  years  before  suit.  A  mere 
allegation  in  the  plaint  that  the  persons  sought  to  be 
ejected  were  the  tenants  of  the  person  through 
whom  the  plaintiff  claims  will  not  shift  the  burden 
of  proof.  Rao  Karan  Singh  v.  Bakar  All  Khan,  L. 
R.9  I.  A.  99,  explained  and  distinguished.  Gopaxjl 
Chundee  Chuckeebutty  v.  Nilmoney  Mittbb 
I.  Ii.  R.  10  Calc.  374 
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5^ Claim    to    joint 

<ncnership.  In  a  suit  to  eject  the  special  appellant 
from  a  portion  of  a  house  which  he  claimed  to  be  in 
possession  of  as  part  owner  : — Held,  that  the  lower 
Appellate  Court  was  wrong  in  laying  down  that  it 
was  not  called  upon  to  decide  whether  the  defendant 
Tras  entitled  to  share  in  the  house,  as  the  onus  of 
proving  an  exclusive  title  to  the  property  lay  on  the 
plaintiff.     Isubji  v.  Khatiza 

Bom.  189  :  2nd  Ed.  181 


6. 


Proof  of  posses- 


sion. Qiiare :  Whether  a  plaintiff  in  ejectment  is 
■entitled  to  succeed  upon  mere  proof  of  antecedent 
undisturbed  possession.  Joytaea  Dassee  v.  Maho- 
med  MOBAErCK 

I.  li.  E.  8  Calc.  975  :  11  C.  L.  B.  399 

Ejectment,     evidence    of — 


Presumption  of  acts  of  Courts  being  bond  fide.  An 
ejectment  alleged  to  have  taken  place  under  direct 
action  of  Court,  and  supported  by  documents  issued 
by,  and  filed  in,  the  Court,  must  be  presumed  to 
have  been  real  and  bond  fide,  until  the  party  ejected 
proves  that  all  these  proceedings  were  fictitious,  and 
that  he  never  lost  possession  of  the  land,  but  still 
holds  it.    BcDUBUPDES  v.  Haxiff  Muujck 

5  W.  E.  180 


20.  ENHANCEME^rr  OF  RENT. 

1.  Stiit  for  enhancement — Fair 

■and  eqiiitable  rent.  A  plaintiff  who  sues  for  enhanced 
rent  is  bound  to  prove  that  the  present  rate  is  not 
fair  and  equitable.     Hnxs  v.  Jexdak  Muxdul 

IW.  E.3 

GoLAM  Ali  V.  GoPAL  Lall  Tagoke 

1  W.  E.  56 


Sxtmeera  Khatoos  v. 


2. 


GoPAL  Lall  Tagoke 

1  W.  E.  58 

Bengal  Tenancy 


Act  (VIII  of  18S5),  ss.  7  and  18S— Customary 
rate  of  rent — Fair  and  equitable  rent.  In  a  suit  for 
enhancement  of  rent  of  a  tenure  under  ?.  7  of  the 
Bengal  Tenancy  Act,  it  is  for  the  plaintiff  to  start 
his  case  by  proving  that  the  existing  rate  was 
below  the  customary  rate  payable  by  persons  hold- 
ing similar  tenures  in  the  vicinity,  or  that  it  was  not 
iair  and  equitable,  before  the  onus  can  be  shifted  to 
the  defendant  to  prove  that  the  existing  rent  was 
fair  and  equitable.  Hem  Chaxdra  Chowdhry  v. 
Kali  Pbasan->-a  Bhaduki  L  L  E.  26  Calc.  832 

Act  X  of    1859, 


ONUS  OF  PEOOP— con<rf. 

20.  ENHANCEMENT  OF  RE^sT—contd. 

of  the  grounds  alleged  is  upon  the  landlord.  Bakba-' 
XATH  SIasdal  v.  BnroDRAM  Sex 

1  B.  Ij.  E.  p.  B.  25  :  10  W.  E.  P.  B.  33 
4. Ground  of  en- 
hancement— Act  X  of  1859,  s.  17.  In  a  suit  for 
enhancement  of  rent,  on  the  ground  that  "  the  pro- 
duce and  productive  powers  of  the  land  have  in- 
creased otherwise  than  by  the  agency  or  at  the  ex- 
pense of  the  raiyat,"  the  onus  is  upon  the  plaintiff  to 
prove  the  grounds  upon  which  he  seeks  enhance- 
ment. Rajkeishxa  Mookekjee  v.  Kali  Charax 
DoBATs-     .     6  B.  li.  E.  Ap.  122  :  15  "W.  R  109 

Dhitn'Raj  Koonwar  v.  Ooggur  Naraix  Kook- 
WAR 15  W.  R  2 

5. Act  X  of    1859, 

8.  17,  cl.  2.  Where  in  a  suit  for  enhancement  on 
the  sTOund  that  the  productive  powers  of  the  land 
have  been  increased  otherwise  than  by  the  agency  or 
at  the  expense  of  the  raiyat,  the  defendant  admits 
the  increase  in  productiveness,  but  denies  the 
allesed  cause,  the  onus  of  proving  that  the  produc- 
tiveness has  been  increased  by  other  means  lies  on 
the  plaintiff.     Pults  Behari  Sex  v.  Watsos 

B.  li.  E.  Sup.  VoL  904 

S.C.  PooLEf  Beharee  Sedh  V.  Watson 

9  W.  E.  190 

Overruling  Nobeejt  Kishen  Bose  v.   Shofat. 
OOLLAH        .  .  .  .  .       1  "W.  R  24 


3.  

s.  13.  S.  13  of  Act  X  of  1859  was  applicable,  not 
merely  to  raiyats  having  rights  of  occupancy,  but  to 
all  under-tenants  and  raiyats.  The  landlord  cannot, 
by  giving  notice  of  enhancement,  compel  the  tenant 
to  pay  more  than  a  reasonable  rent,  and  he  cannot 
■enhance  without  notice  specifying  the  grounds  of 
enhancement.    The  onus  of  proving  the  existence 


6. 


Nature    of     ten- 


ancy— Grounds  of  enhancemerU.  In  a  suit  to  recover 
rent  at  an  enhanced  rate  after  notice  had  been 
granted,  a  kabuliat  was  put  in  in  support  of  the 
plaintiff's  case  and  admitted  by  defendants.  A 
pottah  put  in  by  defendants  was  found  by  the  lower 
Court  to  be  a  forgery.  Held,  that  plaintiff's  con- 
tention that  the  kabuliat  does  not  give  the  full 
terms  of  the  agreement  binds  him  to  show  beyond 
all  reasonable  doubt  what  were  the  actual  terms  of 
the  pottah.  Having  failed  to  do  this,  the  kabuliat 
was  treated  as  complete  and  conclusive  evidence  of 
the  nature  of  the  tenancy,  which  was  inferred  by  the 
Court  to  be  permanent  and  at  a  fixed  rate.  Held, 
that  it  lay  upon  the  plaintiff  to  make  out  distinctly 
the  different  grounds  on  which  he  rested  his  right  to 
enhance,  viz.,  excess  of  area,  increase  of  productive- 
ness apart  from  the  tenant's  agency,  and  increase 
in  the  value  of  produce.  Golam  Ali  v.  Gopal 
Lall  Thakoob      .         .         .         .     9  W.  E.  65 

s.c.  on  appeal  to  the  Privy  Council,  Sookasoox- 
DERY  Debi  v.  Golam  Ali  '15  B.  L.  E.  2     note 

19  W.  E.  142 

7. Purchaser    of 

estate  settled  in  perpetuity.  When  the  purchaser  of 
a  moiety  of  an  estate  settled  in  perpetuity  some 
years  ago  according  to  a  jamabandi  then  made  does 
not  sue  directly  to  set  aside  the  jamabandi  of  settle- 
ment, but  many  years  after  the  settlement  he  sues  to 
enhance  the  rents  entered  therein,  to  entitle  him  to 
succeed  he  must  show  that  since  the  period  of  settle- 
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DIGEST  OF  CASES. 


(     8904     ) 


OlTCrS  OF  PROOF— con^i, 

20.  ENHANCEMENT  OF  RENT— co«R 
ment  circumstances  have  occurred  which  have 
tended  to  raise  the  value  of  the  raiyat's  lands,  and 
consequently  to  entitle  him  to  an  increased  share  of 
the  surplus  profits  arising  from  the  lands.  Ram 
LocHTTN  Paul  v.  Brojo  Mohinee 

W.  B.  1864,  Act  X,  118 


8. 


Similar      rates. 


9. 


Cvstom    to    ex- 


empt certain  land.  In  a  suit  for  enhancement,  where 
the  defendant  pleads  that  rent  has  been  assessed  on 
lands  covered  by  hedges  and  ditches  and  forming 
boundaries  between  fields,  and  that  according  to 
custom  such  land  is  not  liable  to  pay  rent  at  all,  the 
onus  is  on  the  defendant  to  prove  the  custom. 
Haroo  Chowdhry  v.  Joyesstjr  Ntjndee 

6  W.  R.,  Act  X,  46 


10. 


Excess     lands. 


In  a  suit  for  enhancement  of  rent  on  the  ground 
that  defendant  holds  land  in  excess  of  what  he  pays 
rent  for,  it  is  plaintiff's  duty  to  show  that  the  lands 
in  question  are  all  included  within  the  tenure  of  the 
defendant,  but  that  the  latter  has  been  paying  rent 
for  a  quantity  less  than  the  area  of  those  lands. 
Ahmed  Hossein  v.  Btjndee       .        15  "W.  R.  91 


11. 


Alteration  of  area 


of  tenant's  holding.  To  entitle  the  plaintiff  to 
a  decree  for  enhancement  of  rent  on  the  ground  of  an 
alteration  in  the  area  of  the  defendant 's  holding,  the 
plaintiff  must  show  that  the  defendant  is  holding 
lands  in  excess  of  what  he  is  paying  rent  for,  and  in 
order  to  do  that  he  must  show  for  what  quantity  of 
land  the  defendant  is  paying  rent.  Surja  Kakta 
Acharjee  v.  Baneswar  Shaha 

I.  L.  R.  24  Gale.  251 


12. 


Act  X  of  1859, 


s.  16 — Presumption.  In  a  suit  for  enhancement,  the 
burden  of  proof  that  a  tenure  is  protected  under 
s.  16,  Act  X  of  1859,  is  on  the  defendant,  and  it  is 
only  for  the  plaintiff  to  rebut  any  presumption  which 
the  defendant  may  make  out  under  that  section. 

NOBOKRISTO  MOJOOMDAR  V.  TaRA  MoNEE 

12  W.  R.  320 


13. 


Proof  of  varia- 


tion in  rate  of  rent — Act  X  of  1859,  s.  16.  In  a 
suit  for  enhancement,  the  presumption  under  s.  16, 
Act  X  of  1859,  established  by  twenty  years'  holding 
at  a  uniform  rate,  cannot  be  rebutted  by  the  fact 
that  the  plaintiff  did  not  obtain  direct  possession  of 
the  estate  for  many  years,  and  was  for  other  reasons 
prevented  from  suing,  but  the  onus  is  on  the  plaintiff 
to  prove  that  the  present  rent  has  been  varied  or 


Where  a  plaintiff  sues  for  enhancement,  on  the 
ground  that  the  defendant  does  not  pay  the  rents 
paid  by  others  in  the  neighbourhood  for  similar 
lands,  and  the  defendant  denies  his  liability  to  pay 
such  rents  owing  to  his  having  mokurari  pottahs, 
the  onus  is  on  the  defendant  to  prove  those  pottahs. 
Praknath  Roy  Chowdhry  v.  Mohehoodeen 
Ahmed   .         .         .         .     6  W.  R.,  Act  X,  39 


ONUS  OF  FHOOF—contd. 

20.  ENHANCEMENT  OF  RENT— cowii. 
fixed  at  a  period  subsequent  to  the  decennial  settle- 
ment.   Dhtjk  Singh  v.  Chtjnder  Kant  Mocker - 
JEE  .         .         .         .     W.  R.,  1864,  Act  X,  25 


14. 


Variation  of  rent. 


The  fact  alone  of  variation  in  the  amount  of  rent 
paid  between  one  year  and  another  does  not  neces- 
sarily establish  a  right  in  the  plaintiff  to  enhance 
or  affect  the  defendant's  right  to  hold  at  a  fixed 
rent.  It  is  for  the  defendant  to  account  for  such 
variation.  Hiiro  Nath  Roy  v.  Chittramoney 
DossEE  .         ,         .     3  W.  R.,  Act  X,  122 


15. 


Proof    of  uni- 


formity of  rent.  In  a  suit  for  enhanced  rent  of  a 
talukh,  the  existence  of  which  as  an  ancient  talukh 
is  undoubted,  and  in  which  the  only  question  is  whe- 
ther the  rent  is  fixed  or  variable,  the  onus  is  first  on 
the  defendant  to  prove  that  he  has  held  at  a  uniform 
rate  for  twenty  years,  and  (if  the  defendant  prove  so 
much)  then  on  the  plaintiff  to  prove  that  the  rent 
has  varied  since  the  permanent  settlement.  Rash- 
monee  Debea  v.  Hitrronath  Roy  .  1  W.  R.  280 


16. 


Beng.  Reg.  VIII 


of  1793,  ss.  48,  51 — Registration.  In  a  suit  for  en- 
hancement of  rent : — Held,  that,  in  order  to  bring  a 
talukh  within  the  scope  of  s.  51,  Regulation  VIII 
of  1793,  it  was  sufficient  to  show  that  the  tenure 
existed,  and  was  capable  of  being  registered  at  the 
time  of  the  decennial  settlement,  the  fact  of  actual 
registration  not  being  an  essential  element  in  the 
formation  of  a  talukh.  Held,  further,  that  the  effect 
of  proof  of  the  existence  of  such  a  talukh  at  the 
time  of  the  decennial  settlement  was  sufficient  to- 
throw  the  onus  on  the  plaintiff  to  prove  that  it  was 
held  at  a  variable  rent.  Radhika  Chowdhrain  v. 
Bamasundari  Dasi    .         .     4  B.  L.  R.  P.  C.  8 

s.c.    Bamasooxditree     Dossee      v.     Radhika 
Chowdhrain       .         .         .     13  W.  R.  P.  C.  11 

13  Moo.  I.  A.  248 

Reversing  decision  of  High  Court  in  Bama  Sock  - 

DEREE  DOSSEE  V.   RaDHIKA  ChOWDHRAIN 

1  W.  R.  339 

17.  Liability  of  land 

comprised  in  a  zamindari  to  enhancement — Dependent 
talukh  : — Resumed  lakhiraji — Beng.  Reg.  XIX  of 
1793.  In  a  suit  for  enhancement  of  rent  in  respect 
of  land  which  the  defendant  claimed  to  hold  as  a 
dependent  talukh  : — Held,  that  the  onus  was  upon 
the  zamindar  to  show  that  the  land  was  included  in 
the  zamindari  at  the  time  of  the  permanent  settle- 
ment.     ASSANULLAH  V.  BUSSARAT    AlI   ChOWDHRY 

I.  Ii.  R.  10  Gale.  920 

.18.    Plea   that  some 

lands  never  paid  rent — Suit  for  enhancement.  When 
a  landlord  sues  for  enhanced  rent  and  is  met  by 
an  allegation  that  certain  plots  of  land  never  paid 
any  rent  at  all,  the  onus  is  on  him  to  prove  that  the- 
lands  did  at  some  former  time  pay  him  rent.  Gtjn- 
gadhur  Singh  v.  Bimola  Dossee 

5  W.  R.,  Act  X,  3T 
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OlfUS  OF  -pnOOT—contd. 

20.  ENHANCEilENT  OF  REST—contd. 

Sh£EB  Nabaix  Roy  v.  Chidam  Doss  Byragee 
6  W.  E.,  Act  X,  45 

Dhtjx  Moxee  Debee  r.,SrTT00RGHry  Seal 

6  W.  R.,  Act  X,  100 

Umbika  Chtks  Muxdle  v.  Eamdhoxe  MonrKiK 

U  W.  K.  35 

Gttmaxi  Kazi  r.  Harihab  Mookerjee 

B.  L  B.  Sup.  Vol  15  :  W.  R  F.  B.  115 

Ram    Coomak    Ghosal    r.    Debee    Pershad 
Chattekjee     .         .         .     6  W.  R.,  Act  X,  87 


19. 


Lolhiraj.     The 


stiit  was  for  enhancement  of  rent.  The  defendant 
set  up  that  certain  plot^  of  land,  the  rent  of  which 
was  sought  to  be  enhanced,  were  lakhiraj,  and  there- 
fore not  liable  to  pay  rent.  Held,  that  the  onus  was 
not  upon  the  defendant  to  prove  the  land  was  lakhi- 
raj ,  but  upon  the  plaintifiE  to  prove  that  the  land 
was  mal,  or  rent -paying.  Semble  :  The  Courts  are 
accustomed  to  require  some  prima  facie  evidence 
from  defendants  raising  such  defence  that  they  hold 
some  lakhiraj  lands.  Sridhar  Xaxdi  v.  Braja 
Xath  KrsDU  Chowdhry  2  B.  L.  R.  A.  C.  211 
14  W.  R.  286  note 

20.  


beparation     of 

mal  and  lakhiraj  lands.  In  a  suit  for  assessment  at 
enhanced  rates,  in  which  the  defendant  admits  that 
the  main  portion  of  the  lands  in  dispute  are  mal,  but 
docs  not  separate  the  rent-free  lands,  the  plaintifF  is 
not  bound  to  prove  that  the  lands  are  mal  until  the 
defendant  points  out  their  precise  situation.  SrTTO 
Chvrx  Ghosal  v.  Tabisee  Chtrx  Ghose 

3  W.  R.  178 


ASHErFOONISSA   V. 


Umusg  MoHrx  Deb  Roy 
5  W.  R.,  Act  X,  48 


Xehal  Chuxdeb   Mistree 
MrxDrL      .... 

2L     


Kueee    Pershad 
.     8  W.  R.  183 

Plea     that   cer- 


tain of  the  lands  included  in  notice  are  not  enhance- 
able — Onus  of  proof  of  such  fad — Notice  of  en- 
hancement. In  suits  for  enhancement  of  rent,  where 
the  tenant  pleads  that  a  portion  of  the  land  sought  to 
be  enhanced  is  held  by  him  rent-free,  the  onus  is 
on  the  tenant  to  prove  prima  facie  that  such  portion 
of  the  land  is  so  held  by  him  ;  and  if  he  be  successf  u  1 
in  this,  the  onus  is  then  shifted  upon  the  landlord  to 
lebut  such  prima  facie  evidence.  Newaj  Bttsdo- 
padhya  v.  Kali  Pbosoxxo  Ghose 

I.  li.  R.  6  Calc.  543  :  8  C.  L,  R.  6 


22. 


Alienation      of 


land  being  lakhiraj.  In  a  suit  for  enhancement  of 
rent  upon  a  certain  area  of  land  which  plaintiff 
alleged  to  be  mal,  defendant  set  up  that  a  portion  of 
that  area  was  lakhiraj  and  did  not  belong  to  plaint- 
iff's zamindari.  Held,  that  plaintiff  was  bound  to 
prove  that  he  had  received  rent  for  the  disputed 
portion  before  he  could  obtain  a  decree  for  rent  for 
such  portion.     Quaere  :  Is  it  sufficient  that  defend- 

VOL.  IV. 


onus  OF  -pB.OOF—contd. 

20.  ENHANCEMENT  OF   RENT— concW. 

ant's  plea  is  a  mere  allegation  of  lakhiraj,  or  must 
it  be  supported  by  prima  facie  evidence  ?  Mrs" 
MoHr>-  Dey  r.  Sreebam  Roy  .  14  W.  R.  285 


23. 


Evidence  of  re- 


ceipt of  rent.  In  a  suit  for  enhancement  of  rent> 
where  defendant  gives  prima  facie  proof  of  a  rent- 
free  title,  such  as  a  proceeding  of  the  resumption 
authorities  releasing  his  lands  under  s.  48,  Bengal 
Regulation  XIX  of  1793,  the  onus  is  on  the  plaintiff 
to  prove  receipt  of  rent.  Heera  Ram  Bhutta- 
CHAEJEE  r.  ASHRUF  Au      .  .  9  "W.  R.  103 


24. 


Allegation       of 


debuiter  land.  In  a  suit  for  enhancement  of  rent, 
where  defendant  pleads  that  a  parcel  of  it  is  debutter 
land,  the  property  of  another  party,  the  onus  lies 
on  the  plaintiff  to  prove  that  the  land  is  mal,  even 
though  the  alleged  owner  puts  forward  no  claim. 
Prem  Chan'd  Barik  r.  Brojoxath  Kooxdoo 
Chowdhry        .         .         .         .     10  W.  R.  205 


25. 

of  rent. 


Suit  for  arrears 


In  a  suit  for  arrears  of  rent  at  an  enhanced 
rate  where  the  defendant  set  up  that  he  had  relin- 
quished aU  the  mal  land  in  his  occupation,  and  that 
the  residue  of  the  land  in  dispute  was  lakhraj : — ■ 
Held,  that  the  onus  was  upon  the  plaintiff  to  prove 
that  the  land  for  which  he  sued  for  enhanced  rent 
was  rent-paying,  and  not  on  the  defendant  to 
make  good  his  defence.  iLAHOMED  Azssar  Att  r. 
Xassir  ilAHOMED         .         3  B.  Ii.  R.  A.  C.  304 


26. 


-  Suit    to  contest    enhance- 


ment— Act  X  of  18-59,  s.  14.  In  a  suit  brought  by 
a  raiyat  under  s.  14,  Act  X  of  1859,  to  contest 
a  notice  of  enhancement,  the  onus  prohandi  is  on 
the  raiyat.  Prithee  Ram  Chowdhry  i-.  Chidam 
Chuxdee  Shaha     .         .         .         .     8  W.  R.  8 


21.  GEXEALOGICAL  DESCENT. 


1. 


Suit   for   partition  of  here- 


ditary property — Proof  of  genealogical  descent. 
In  a  suit  for  partition  of  hereditary  property,  it  is 
not  necessary  for  the  plaintiff  to  trace  back  his 
genealogy  to  the  original  grantee  and  to  prove  that 
no  other  descendant  of  that  grantee  except  himself 
and  the  defendants  are  in  existence.  It  is  sufficient 
for  him  to  show  that  he  and  they  are  the  only  repre- 
sentatives of  the  person  who  last  held  the  property. 
If  other-  claim  a  share,  it  is  for  them  to  show  that 
they  have  any  rights  which  operate  to  restrict  the 
plaintiff's  prima  facie  right  to  treat  such  property 
as  the  exclusive  property  of  himseU  and  the 
defendants.  Kakaji  bix  Raxoji  v.  Bapuji  bix 
ilADHAVKAV     ...        8  Bom.  A.  C.  205 

2. Common  ancestor — Claim  as 

collateral  heir.  Where  the  plaintiff  claimed  as 
paternal  uncle's  grandson  and  only  heir  of  A',  and 
the  evidence  showed  that  A^'s  father  was  one  of  three 
brothers,  but  it  was  not  stated  in  the  plaint,  nor 
shown  by  the  evidence,  who  was  the  father  of  the 
three  brothers : — Held,  that  the  suit  ought  to  b© 
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ONUS  OF  PROOF— conW. 

21.  GENEALOGICAL  DESCENT— concZci. 
dismissed,    it    being    incumbent     on   the    plaintiff 
claiming  as  a  collateral  heir    to  show  who  the  com- 
mon  ancestor  was  from  whom    he   derived   title. 
Kedabnatjth  Doss  v.  Peotab  CnrNDER  Doss 

I.  L.  R.  6  Calc.  626  :  8  C.  L.  R.  238 

22.  HINDU  LAW. 

(a)  Adoptto>'. 
1.  : Suit  >to  set  aside   adoption 


— Invalidity  of  adoption.  A  plaintiff  suing  for  a 
declaration  that  an  adoption  is  invalid  is  bound  to 
prove  the  invaliditj'.  Beojo  Kishoeee  Dossee  v. 
Seeenath   Bose  .         .         .      9  W.  R.  453 


2. 


Allegation    of 


fraudulent  adoption.  In  a  suit  to  have  it  declared 
that  an  adoption  which  has  long  taken  place,  and 
has  been  acted  upon,  and  in  virtue  of  which  defend- 
ants are  in  possession,  is  a  fraudulent  and  false 
adoption,  the  onus  lies  on  the  plaintiff  to  make  out, 
to  some  extent  at  any  rate,  the  fraud  and  falsehood 
alleged.  GooROO  Prosttnxo  Sixgh  v.  Nil  Madhxjb 
Skgh        .         .         .         .         .         21 W.  R.  84 

3.  - —     Improper        and 

unauthorized  adoption.  In  a  suit  in  which  plaintiffs, 
claiming  as  heirs  of  a  deceased  Hindu,  sought  to  set 
aside  an  adoption  effected  by  the  widow  as  without 
authority  and  otherwise  improper,  the  lower  Appel- 
late Court  held  that  the  onus  lay  with  the  plaintiffs 
to  prove  their  affirmation  in  respect  to  the  adoption. 
HrB  Dyal  Nag  v.'  Roy  Keisto  Bhoomick 

24  W.  R.  107 

4.  ■ Adoption    under 

Kjill — Proof  of  validity  of  adoption.  A  Hindu  died 
leaving  a  son  (who  afterwards  died  a  minor  and 
unmarried),  a  widow,  and  three  daughters.  On  the 
death  of  the  minor,  the  widow  succeeded  to  the  pro- 
perty, and,  under  a  will  of  her  late  husband,  adopted 
in  1851  a  son  of  her  husband's  brother.  The  widow 
died  in  1866.  One  of  the  daughters,  as  guardian  of 
her  infant  son  born  in  1853,  brought  a  suit  to  set 
aside  the  will,  and  with  it  the  adoption,  and  for 
recovery  of  possession  of  the  property  left  by  her 
minor  brother.  The  defence  set  up  was  that  the  will 
was  genuine ;  that  the  plaintiff  should  have  sued 
within  twelve  years  from  the  adoption  ;  and  that 
she  had  in  1851  admitted  the  adoption  in  having 
accepted  a  dar-patni  from  the  guardian  of  the 
adopted  son.  Held,  that  the  onus  was  upon  the 
adopted  son  to  prove  the  validity  of  the  adoption, 
and  not  upon  the  plaintiff  suing  as  heir  to  prove  its 
invalidity,  even  though  he  alleged  fraud  and  adduc- 
ed no  evidence  in  support  of  it.  Taeini  Chaean 
Chowdhky  v.  Saeoda  Sukdaei  Dasi 

3  B.  li.  R.  A.  C.  145  :  11  W.  R.  468 
—    Validity     of  adoption    de- 


pending on  whether  natural  son  alive  or 
dead — Deed  or  will  conferring  estate  on  a  person 
described  as  adopted  son — Evidence  Act  (I  of  1872), 
es.  107, 108 — Person  not  heard  of  for  seven  years — 


ONUS  OF  PROOF— contfi. 

22.  HINDU  LAW— contd. 

(a)  Adoption — contd. 
Presumption  of  death.  One  S  died  in  September 
1878,  leaving  a  widow  B.  The  year  before  his  death 
his  only  son  (Bala),  a  child  of  eight  years  old,  had 
left  his  home  and  was  never  heard  of  again.  A  few 
days  before  his  death,  S  adopted  the  plaintiff  (his 
nephew)  and  executed  a  deed  of  adoption,  which 
stated  that  he  had  no  hope  that  his  son  Bala  was 
alive,  and  that  he  had  therefore  adopted  the  plaint- 
iff. The  deed  further  declared  the  plaintiff  to  be 
the  owner  of  all  S's  property  with  all  the  rights  of  a 
natural  son,  but  provided  that,  in  the  event  of  the 
lost  son  returning,  he  should  have  half.  In  1892 
the  plaintiff,  as  <S's  adopted  son,  brought  this  suit 
to  recover  some  of  S^s  property,  which  was  in  the 
hands  of  the  defendants,  who  claimed  it  as  >Si's 
heirs.  They  {inter  alia)  impeached  the  plaintiff's 
adoption.  Held,  that,  in  order  to  recover  the  pro- 
perty as  the  adopted  son  of  S,  it  lay  on  the  plaintiff 
to  prove  a  valid  adoption.  It  was  a  condition  pre- 
cedent to  prove  that  at  the  date  of  the  adoption  S 
was  without  a  son.  It  was  therefore  for  the  plaint- 
iff to  prove  that  Bala  was  then  dead.  There  was 
at  that  time  no  presumption  that  Bala  was  dead,  and, 
there  being  no  evidence  on  the  point,  it  was  impos- 
sible to  fay  when  he  died,  or  consequently  that  the 
adoption  was  valid.  Held,  however,  that  plaintiff 
was  entitled  to  succeed  as  donee  under  the  deed  of 
adoption.  It  was  clearly  S"s  intention  to  give  the 
estate  to  the  plaintiff  as  being  his  adopted  son. 
But  if  the  adoption  was  invalid,  the  gift  had  no 
effect.  The  onus  here  was  on  the  defendants.  It 
was  for  them  to  show  that  Bala  was  at  that  date 
alive  and  the  adoption  therefore  invalid.  That 
burden  they  had  not  discharged,  and  the  plaintiff 
therefore  was  entitled  to  a  decree.  Per  FAERA;sr, 
C.-J. — 'NMiere  a  deed  of  gift  or  will  confers  an  estate 
upon  a  named  person,  because  he  fills  or  by  reason 
of  his  filling  a  certain  character,  he  is  entitled  to 
recover  the  estate  without  affirmatively  proving 
that  he  fills  such  character.  The  onus  of  proving 
that  he  does  not  fill  the  character,  which  is  the 
reason  of  the  gift,  lies  upon  those  who  dispute  his 
claim.  The  whole  question  is  one  of  onus  of  proof. 
Raxgo  Balaji  v.  Mudiyeppa 

I.  li,  R.  23  Bom.  296 

6.  Suit    to  enforce    the    mort- 
gage against  son's  shares — Joint  Hindu  family 
— Mortgage   by   father — Legal  necessity — Burden    of 
/proof.     As  a  general  rule,  a  creditor   endeavouring 
to  enforce  his    claim  under  a  hypothecation-bond 
given  by  a  Hindu  father  against  the  estate  of  a  joint  j 
Hindu  family  in  respect  of  money  lent  or  advanced  ' 
to  the  father  having  only  a  limited  interest,  should,  j 
if  the  question  is  raised,  prove  either  that  the  money  | 
was  obtained  by  the  father  for  a  legal  necessity,  or  j 
that  he  made  such  reasonable  inquiries  as    would 
satisfy  a  prudent  man  that  the  loan  was  contracted : 
to  pay  off  an  antecedent  debt,  or  for  the  other  legal] 
necessities  of  the  family.      There  is  a  distinction 
between  such  cases  as  this  and  cases   in  which  a  I 
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DIGEST  OP  CASES. 
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ONUS  OF  PROOF— coreid. 

22.  HINDU  LAW—contd. 

(a)  Adoption — condd. 

■decree  has  been  obtained  against  the  father  and  the 
property  sold,  or  cases  in  which  the  sons  come  into 
C!ourt  to  ask  for  relief  against  a  sale  effected  by  their 
father  for  an  antecedent  debt.  Where  a  decree  was 
obtained  against  the  father  and  a  sale  effected,  the 
presumption  is  that  the  decree  was  properly  made. 
Where  a  son  comes  into  Cburt  to  ask  for  relief 
against  a  sale  effected  by  his  father  for  an  antece- 
dent debt,  it  is  for  the  son  to  make  out  a  case  for 
the  relief  asked  for.  In  a  suit  against  the  members 
of  a  joint  Hindu  family  upon  a  bond  given  by  their 
father  and  in  which  family  property  was  hypothe- 
cated no  evidence  was  given  on  either  side  as  to  the 
circumstances  in  which  the  bond  was  given.  There 
was  no  evidence  to  show  that  any  inquiry  had  been 
made  by  the  plaintiff  as  to  the  objects  for  which  the 
bond  was  executed  by  the  father.  Held,  that  the 
burden  of  proof  was  upon  the  plaintiff  to  show 
either  that  the  money  was  obtained  for  a  legal 
necessity,  or  that  he  had  made  reasonable  inquiries 
and  obtained  such  information  as  would  satisfy  a 
prudent  man  that  the  loan  was  contracted  to  pay 
off  an  antecedent  debt  or  for  the  other  legal  neces- 
sities of  the  family,  and  that,  no  evidence  having 
been  given,  the  suit  must  be  dismissed.  jA^rsA  v. 
Naes-  Sukh         .         .         .     I.  li.  B.  9  ALL  493 


(6)  Al,rENATION. 


7. 


Alienation  by   Hindu 


"Widow — Prooj  of  necessity.  Where  the  validity  of 
an  alienation  by  a  Hindu  widow  is  the  question  for 
the  consideration  of  the  Court,  the  onus  of  proving 
the  necessity  for  the  alienation  rests  with  the 
alienee.  Where  in  such  a  case  the  plea  of  necessity 
fails,  the  Court  will  not  grant  a  decree  for  immediate 
possession  xmless  a  very  strong  case  of  waste  and 
deterioration  be  made  out.  What  is  sufficient 
evidence  to  support  a  sale  by  a  Hindu  widow  of 
property  in  which  she  has  only  a  life  interest. 
Chutteb  Dhabee  Singh  v.  Hckcoomabee 

1  Ind.  Jut.  O.  S.  99 

XrxD  CooMAB  SrsGH  v.  GxjXGA  Peesaud 
Nakain  Singh      .         .         .  10  W.  R.  94 

And  the  same  is  the  case  in  a  suit  by  a  son  to 
annul  an  alienation  of  ancestral  property  by  the 
father.  Jug  del  Kabain  Sxihayb  v.  Laixa  Ram 
Pkokash 2  W.  R.  292 

8.  Purchaser,  duty  of— Suit  for 

j)ossession — Plea  of  hand  fide  purchase.  In  a  suit 
to  recover  possession  the  onus  is  on  the  defendant 
who  pleads  that  he  is  a  bond  fide  purchaser  for  value 
without  notice  of  plaintiff's  title  to  make  out  that 
plea.  Jeebxjnissa  v.  Umttl  Chunder  Chackt.a- 
NUTis 18  W.  R.  151 

See  Vakden  Seth  Sam  v.  Ltjckpathy  Royjee 

9  Moo.  I.  A.  303 


9.  Widow's    power 

of  alienation.     It  is  incumbent  on  the  purchaser  of 


ONUS  OF  PROOF— confi. 
22.  HINDU    LAW- 


contd. 


(b)  Alienation — contd. 
realty  from  a  Hindu  widow  to  enquire  whether  the 
circumstances  are  such  as  to  confer  on  her  the  power 
of  alienation-     Heeralall  Shaha  v.  Jadub  Chxtn- 
der  Chenchkey     ....        Cor.  119 


10. 


Good     faith — 


Failure  to  make  inquiry  a^  to  widow's  right  to  sell. 
A  purchaser  from  a  childless  Hindu  widow  is  bound 
to  satisfy  himself  as  to  her  right  to  sell.  If  he  does 
not  a2t  with  due  care  in  the  matter,  he  cannot  be 
said  to  have  acted  legally  in  good  faith,  although  he 
may  have  fully  believed,  or  taken  for  granted,  that 
all  was  right.  Ramdhone  BHrrrACHARJEE  v. 
Ishanee  Dabee    .         ,         ,  2  W.  R.  123 


11. 


Purchase    from 


Hindu  widow.  Upon  those  who  claim  under  an 
alienation  from  a  Hindu  widow  rests  the  onus  of 
showing  that  the  transaction  was  within  her  limited 
power.  Collector  of  Masulipatam  v.  Cav.aly 
Vencata  Narainapaii 

2  W.  R.  P.  C.  61 :  8  Moo.  I.  A.  529 

So  with  a   purchaser  of    immoveable  property 
dealing  with  any  one  with  a  qualified  power. 
See  Vadali  Ramaesistnama  v.  Manda  Appanya 

2  Mad.  407 


12.  Voluntary  transfer  alleged 

to  have  been  made  by  a  Hindu  "widow — 
Burden  of  proving  her  knowledge  of  her  rights — 
Gift,  where  a  voluntary  transfer  by  a  Hindu 
widow  is  alleged,  the  burden  of  proving  that  it  was  a 
free  gift,  made  with  knowledge  by  her  of  her  rights 
is  on  the  donee.  The  plaintiff,  widow  of  the  only 
son  who  survived  his  father  who  was  the  owner  of 
village  lands  and  other  property,  had  become,  on  her 
husband's  death  without  issue,  entitled,  as  the 
widow,  to  the  estate  which  he  had  inherited.  But 
she  obtained  possession  of  only  half  of  it.  The 
other  half  was  in  the  recorded  possession,  when  this 
suit  was  brought,  of  the  widow  of  her  late  husband's 
yoimger  brother,  who  died  in  his  father's  lifetime. 
The  case  which  the  latter  widow,  as  defendant,  now 
sought  to  make  was  that  she  had  become  entitled  to 
a  share  in  the  estate  as  the  result  of  a  series  of 
transactions,  by  way  of  family  arranaement,  in 
which  the  two  widows,  and  their  mother-in-  law, 
widow  of  the  deceased  father,  had  taken  part. 
These  included  a  reference  to  arbitration,  a  release 
and  dakhil  kharij  in  settlement  records.  Held, 
that  the  plaintiff  must  succeed,  in  the  absence  of 
proof  of  which  the  burden  was  on  the  defendant 
that  the  plaintiff,  when  ceding  half  of  the  estate  to 
which  she  was  entitled,  had  knowledge  of  her  right 
as  widow,  to  the  whole,  and  had  freely  made  what 
in  effect  was  a  gift.     Deo  Kuab  r.  Man  Kuab 

I.  L.  R.  17  All.  1 
li.  R.  21  I.  A.  198 


13. 


Power  of  widow  of  sonless 


Hindu    to    mortgage  ancestral  property — 
Pardanashin  woman,    conditions  necessary  to  the 

13  E  2 
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ONUS  OF  THOOT—contd. 

22.  HINDU  LAW— contd. 

(b)  Alienation — contd. 

execution  of  a  valid  deed  hy — Power  of  reversioner  lo 
sell  or  mortgage  reversionary  interest  in — Expectancy 
— -Transfer  of  Property  Act  {IV  of  1882),  s.  6,  cl.  (a). 
K  died  in  1866  possessed  of  considerable  property, 
both  moveable  and  immoveable.  He  left  surviving 
him  a  widow,  H,  who  died  in  1878,  a  daughter, 
ji^  *■  A,  married  to  one  L,  and  two  grandsons,  I  and  8, 
**^,fe^^v.^:Bons  of  A,  the  latter  of  whom,  S,  died  some 
time  subsequent  to  1881,  as  did  also  his  father  L. 
In  December  1877,  a  mortgage-deed  was  executed 
over  certain  of  the  ancestral  property  of  the  family 
of  K,  the  ostensible  executants  being  L  for  himself 
and  a.  A,  and  /  through  L  as  their  general  attorney. 
This  deed  was  to  secure  a  debt  of  1110,000  stated  to 
be  to  some  small  extent  for  an  advance  in  cash,  and 
as  to  the  balance  in  respect  of  certain  previous  debts 
and  interest  thereon.  At  the  date  of  this  bond  both 
I  and  S  were  minors.  In  April  1881,  H  having  in 
the  meanwhile  died  and  /  having  attained  majority, 
but  S  being  still  a  minor,  a  second  bond  of  a  similar 
nature  to  the  former  was  executed  by  i,  ^,  and  /  for 
E20,000,  this  sum  being  recited  as  composed  of 
various  debts  of  earlier  date  with  interest  thereon  of 
an  advance  to  pay  Government  revenue,  an  advance 
for  expenses  of  the  marriage  of  L's  daughter,  and  a 
very  small  balance  in  cash.  It  was  not  shown  that 
the  debts  secured  by  either  of  these  two  bonds  were 
debts  incurred  for  legal  necessity  by  the  widow  or 
daughter  of  K,  or  that  the  mortgagees,  after  due 
inquiry,  had  reasonable  grounds  for  believing  that 
such  necessity  existed,  nor  was  it  shown  that  the 
mortgages  were  entered  into  with  the  consent  of  all 
the  husband's  kindred  under  circumstances  which 
might  raise  a  valid  presumption  that  the  debts 
secured  hj  them  were  properly  incurred.  It  was 
further  not  shown  that  the  power-of -attorney  under 
which  L  purported  to  act  in  executing  the  bond  of 
1877  on  behalf  oi  H,  A,  and  I  was  ever  properly 
explained  to  the  professed  executants  or  that  they 
understood  its  import  nor  was  it  shoM'n  that  either 
of  the  bonds  was  duly  explained  to  and  compre- 
hended by  the  professed  executants  other  than  L 
himself,  in  manner  required  by  law  in  the  case  of 
documents  executed  by  pardanashin  women  ;  nor, 
though  at  the  date  of  the  execution  of  the  second 
bond  I  had  attained  the  age  of  majority,  did  it 
appear  that  he  signed  the  bond  with  any  clear 
knowledge  of  its  contents  or  of  the  liability  which  he 
was  professing  to  incur  thereby,  or  otherwise  than 
through  the  influence  brought  to  bear  on  him  by  his 
father  L.  Held,  on  suit  by  the  mortgagees  to  bring 
to  sale  the  ancestral  property  which  had  been  oi  K 
in  his  lifetime  in  enforcement  of  the  two  mortgages 
abovementioned,  that  the  mortgages  were  not  bind- 
ing on  the  alleged  executants  or  on  the  ancestral 
property  at  the  date  of  suit  in  the  hands  of  A.  /'s 
interest  in  the  family  property  in  suit  could  only  be 
affected  by  the  mortgage  of  the  2nd  of  April  1881  on 
proof  that  the  debt  was  in  fact  one,  or  was  on  reason- 
able inquiry  by,  and  statements  made  to,  the  lenders 


ONUS  OF  PROOF— conic?. 

22.  HINDU  LAW— contd. 

(6)   AliknAticn — contd. 

of  the  money  believed  by  them  to  be  one,  in  respect 
of  which  his  mother  .4,  as  a  Hindu  daughter  in  pos- 
session, could  mortgage  or  charge  the  family  pro- 
perty beyond  her  own  then  vested  interest  in  it, 
or  on  proof  that  he,  as  one  of  the  reversioners,  by 
joining  with  his  mother  in  executing  the  documente 
of  mortgage,  led  the  lenders  of  the  money  to  believe 
that  such  a  necessity  existed  for  the  loan  as  enabled 
the  Hindu  daughter  to  create  a  valid  mortgage  on 
the  family  property  beyond  the  extent  of  her  own 
life-interest.  The  Hindu  law  which  prevails  in  the 
N.-W.  Provinces  recognizes  no  power  in  a  rever- 
sioner to  sell  or  mortgage  his  interest  in  expectancy, 
even  although  he  may  be  the  heir-apparent.  It  i& 
absolutely  necessary,  before  holding  that  a  parda- 
nashin lady  or  her  property  is  liable  on  a  contract 
alleged  to  have  been  made  by  her  or  in  consequence 
of  an  alleged  execution  by  her  of  a  general  power-of- 
attorney,  to  be  reasonably  satisfied  that  the  liability 
she  was  incurring  and  the  nature  of  the  transaction 
were  explained  to  her  ;  and  more  particularly  is  this 
the  case  if  it  is  sought  by  reason  of  her  having  exe- 
cuted a  document,  to  fix  her  and  her  property  with 
a  liability  to  pay  a  debt,  which,  if  the  document  had 
not  been  executed  by  her  or  by  an  agent  appointed 
by  her  with  adequate  power,  could  not  have  been 
enforced  against  her  property.  It  is  also  necessary 
when  money-lenders  in  this  country  seek  to  enforce 
against  the  property  of  a  Hindu  family  a  contract 
of  mortgage  made  by  a  reversioner,  who,  although 
of  age  at  the  time,  was  then  still  of  tender  years  and 
without  experience  of  business,  for  the  Court,  when 
the  question  is  raised,  to  be  satisfied  that  the  rever- 
sioner understood  the  nature  of  the  transaction  and 
the  effect  of  the  contract  which  he  was  entering  into, 
or  that  the  reversioner  of  the  family  property,  in 
which  the  reversioner  had  an  estate  in  expectancy 
only,  was  liable  for  the  debt  in  respect  of  which 
the  mortgage  is  sought  to  be  enforced,  and  that  no 
unfair  advantage  was  taken  of  the  reversioner's 
youth  and  inexperience.  Achhax  Kuar  v.  Tha- 
KUR   Das     .         .         .  I.  L.  R.  17  All.  125 

Affirmed  by  Privy  Council  in  Sham  Sunder  Lal      „ 
V.  Achhan  Ktjkwar     .         .    I.  L.  R.  21  All.  71 

L.  R.  25  I.  A.  183 


14. 


Necessity  for    alienation- 


Adeqimcy  of  consideration — Purchaser.  The  onus  of 
proving  the  necessity  for  a  sale  by  a  Hindu  widow 
and  the  adequacy  of  the  purchase-money  lies  on  the 
purchaser.  Jadu  Nath  Sircar  v.  Sonamonee. 
DossEE Cor.  70 

BissoNAUTH  Roy  v.  Lall  Bahadoor  Singh 

1  W.  R.  247 

WooMA  Churn  Banerjee  v.  Haradhun  Mook- 
ERJEE 1 W.  R.  347 

15. Mortgage        hy 

Hindu  widow.  The  burthen  of  proving  the  neces- 
sity for  a  mortgage  by  a  Hindu  widow  rests  on  the 
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ONTJS  OP  PROOF— fowiJ. 
22.  HINDU  LAW- 


corUd. 


(h)  ALiEXATioy — conid. 
mortgagee  where  that  necessity  is  disputed  by  the 
next  heir.     Golab  SrsG  r.  Rao  Krurs-  StsG.     Rao 
KcKiTK  SixG  r.  Mahomed  Ftaz  Ali  Khax 

10  B.  L  R.  P.  C.  1 :  14  Moo.  I.  A.  176 


16. 


Purchaser        of 


•ancestral  property — Proof  of  inquiry  as  to  existence 
of  necessity.  Tn  justifying  the  purchase  of  ancestral 
property,  the  purchaser  is  not  bound  to  prove  the 
fact  that  family  necessity  actually  existed  ;  it  is 
sufficient  if  he  establishes  that  he  made  honi  fide 
inquiry  into  the  matter  and  was  in  that  inquiry 
reasonably  led  to  supx)ose  that  the  necessity  did 
exist.  SooRESDBO  Pebshad  Dobey  v.  Nrxorx 
MissER 21  W.  E.  196 


17. 


Duty   of     pur- 


■chaser  of  anceMral  property.  Where  ancestral  pro- 
perty is  to  be  sold  or  mortgaged,  all  that  the  pur- 
-chaser  has  to  do  is  to  see  that  there  is  sufficient 
pressure  upon  the  estate  to  render  the  transfer 
necessary.  The  fact  of  there  being  a  decree,  an 
attachment,  and  a  proclamation  for  sale,  is  sufficient 
pressxu-e.     Sheoraj  Kooer  r.  Nuckchedee  Lali. 

14  W.  B.  72 


18 

Hindu 


Alienation     hy 


In  a  suit  brought  by  a  Hindu  son,  for  him- 
self and  on  behalf  of  three  infant  brothers,  to  set 
aside  a  sale  of  certain  ancestral  lands  which  had  been 
made  by  his  father  without  his  concurrence  : — Held, 
that  the  onus  of  proving  that  the  payment  of  the 
debts,  on  account  of  which  the  property  was  sold, 
was  not  a  common  family  necessity,  was  properly 
laid    bv   the   District   Ji;jlge   upon    the   plaintiff. 

BaBAJI  SaKHOJI  r.   RaMSHET  PANOrSHET 

2  Bom,  23 


19. 


Proof  of    potcer 


io  alienate — Degree  of  proof.  Although  as  a  gen- 
eral rule  it  may  lie  upon  those  who  claim  under  an 
alienation  of  ancestral  property  for  necessary  pur- 
poses to  show  that  the  transaction  was  within  the 
limited  power  of  the  party  alienating,  yet  particular 
circumstances  may  shift  the  burden  of  proof.  No 
fixed  rule  can  be  laid  down  as  to  the  degree  of  proof 
requisite  in  such  cases.     Kaihtr  Sisgh  r.  Roop 

Srs-GH 3  N.  W.  4 

Tasouwar  Ali  v.  Koosjt  Behbee  Ku. 

3  N.  W.  note 


20. 


Malabar  law — 


Xoan  to  kamavan.  There  is  no  invariable  presump- 
tion on  whom  the  burden  of  proof  lies  as  to  the  neces- 
Eity  of  a  loan  made  to  the  karnavan.  Elatachaxi. 
DATHiL  Kombi  Aches  r.  Kesattsikora  Lakshsii 
Amma      .         .         .         .     I.  li.  B.  5  Mad.  201 


2L Application    of 

furchase-money — Sale  hy  Hindu  icidou? — Duty  of 
jmrcTiaser.  \Miere  a  Hindu  widow  sells  as  guardian 
of  her  minor  son  and  for  his  maintenance,  the  pur- 
chaser must  show  the  necessity  for  the  sale,  but  he 


GKTJS  OF  PROOF— con/<f. 

22.  HIN*DU  JaAW—contd. 

(6)  AxiEXATioy — conid. 
need  not  see  to  the  application  of  the  money.     Ra- 

DHA  KiSHORE  MOOKERJEB   V.   MiRTOOXJOY  GoW 

7  W.  R.  23 

KooL  Chtxder  Surma  v.  Ramjoy  Scrmoxa 

10  W.  R.  8 

Ram  Pershad  Sixgh  v.  NAJBtrs"sissA  Kooer 

9  W.  R.  501. 


22. 


Duties    of  pur' 


chaser — Application  of  purchase-money.  A  pur- 
chaser for  value  is  not  bound  to  prove  the  antece- 
dent economy  or  good  conduct  of  a  Hindu  widow 
who  alienates  a  portion  of  her  husband's  estate,  nor 
to  account  for  the  due  appropriation  of  the  purchase- 
money,  but  he  is  bound  to  use  diligence  in  ascertain- 
ing that  there  is  some  legal  necessity  for  the  loan, 
and  he  may  be  reasonably  expected  to  prove  the 
circumstances  connected  with  his  own  particular 
loan.  Gobisdmoxee  Dossee  v.  Sham  Loll 
Bysack.  Kali  Coomar  Chowdhry  v.  Ram  Doss 
Shaha       .         .         .         .         W.  R.  1864,  153 


23. 


Application    of 


purchase-money — Alienation  hy  Hindu  widow.  In 
a  sale  by  a  Hindu  widow  under  necessity,  where  the 
vendee  pays  a  fair  price  and  acts  bond  fide,  the 
mere  fact  of  only  two-thirds  of  the  purchase-money 
being  paid  to  creditors  does  not  invalidate  his  con- 
veyance, as  he  is  not  bound  to  see  to  the  application 
of  the  purchase-money.  Ram  Gopal  Ghose  v. 
Bullodeb  Bose       .         .         ."W.  R.  1864,  385 


24. 


Obligation      on 


creditor  seeking  to  enforce  a  charge  on  property 
sold.  In  transactions  such  as  the  alienation  by  a 
widow  of  her  estate  of  inheritance  derived  from  her 
husband,  any  creditor  seeking  to  enforce  a  charge  on 
such  estate  is  bound  at  least  to  show  the  nature  of 
the  transaction,  and  to  show  that  in  advancing  his 
money  he  gave  credit  on  reasonable  grounds  to  an 
assertion  that  the  money  was  wanted  for  one  of  the 
recognized  necessities.  Kameswab  Pebshad  f. 
Rtrx  Bahadcb  SrsGH  "<^^ 

I.  li.  R  6  Calc.  843  :  8  C.  L.  R.  361 
L  R.  8  I.  A.  8 

Kashixath  Sitaram  Oye  f.  Dadki 

6  Bom.  A.  C.  211 

25.  Proof      of   exe- 

cution of  deed  hy  Hindu,  widow  The  plaintiff,  to 
make  good  his  claim  against  the  estate  of  his 
deceased  debtor,  relied  upon  a  document  purporting 
to  have  been  signed  by  the  latter's  widow,  since 
then  also  deceased.  The  Court  of  first  appeal, 
however,  found  that  there  had  been  no  actual 
execution  of  the  instrument  by  the  widow,  and 
dismissed  the  suit.  The  burden  of  proving  due 
execution  by  the  widow  lay  upon  the  plaintiff,  who 
relied  upon  it  as  binding  the  estate  which  she 
represented,  a  matter  commented  on  in  Karnes- 
war  Pershad  v.   Run  Bahadur  Singh,  I.  L.  B.   6 


->* 


(     8915    ) 


DIGEST  OF  CASES. 


(     8916     ) 


ONUS  OF  THOOF—contd. 

22.  HINDU    LAW—eontd. 
(6)  Alienation — confd. 

Calc.  843  :  L.  R.  8  1.  A.  8.     Rameatan  Sttkal 
V.  Nandtt       .         .         .     I.  li,  R.  19  Calc.  249 

L.  R.  19  I.  A.  1 


26. 


Creditor,    obli' 


gation  of — Proof  of  satisfaction  of  debt.  Where  a 
party,  entitled  to  impeach  an  alienation  by  a  widow 
of  her  husband's  estate  sues  to  set  aside  such  an 
alienation,  and  the  defendant  establishes  not  only 
that  he  had  a  charge  on  the  estate  in  virtue  of  a 
mortgage-deed  executed  by  the  widow,  but  that  the 
debt  to  him  was  on  account  of  advances  made  to  her 
for  purposes  for  which  she  would  have  been  entitled 
to  alienate  the  estate  as  against  the  next  heirs,  it 
does  not  follow  that  because  plaintiff  had  a  right 
to  demand  this  peculiar  proof  of  the  ordinary  rule 
which  requires  the  party  who  alleges  payment  to 
prove  payment  is  to  be  inverted  in  his  favour,  or 
that  the  debt  is  to  be  presumed  to  be  satisfied, 
unless  the  contrary  is  shown  by  the  creditor  ;  and 
if  he  alleges  that  the  mortgage-deed  was  not  bond 
fide,  the  burthen  lies  on  him  to  prove  his  allegation. 
Cavaly  Vencata  Naeainapah  v.  Collector  of 
Mastjlipatam 

10  W.  B.  P.  C.  47  :  11  Moo.  I.  A.  619 


27. 


Suit    to    set  aside    aliena- 


tion— Suit  to  set  aside  sale  in  execution  of  decree 
of  joint  family  property  as  improperly  made.  Where 
joint  family  property  is  sold  in  execution  of  a 
decree  against  the  head  of  the  family,  and  purchased 
bond  fide  and  for  valuable  consideration,  the  onus 
lies  on  members  of  the  family  who  impugn  the 
sale  to  show  that  the  decree  was  an  improper  one. 
Sheo  Pebshad  Singh  v.  Sooejbtjnsee  Kooee 

24  W.  R.  281 


28. 


Suit  for  share  of  alienated 


property — Mortgage  by  one  member  of  joint 
family — Suit  for  possession  of  property.  In  a  suit 
by  a  Hindu  widow  to  recover  a  share  of  property 
alleged  to  have  been  inherited  from  her  husband  (J), 
and  which  had  been  mortgaged  by  her  husband's 
brother  {B)  and  sold  under  a  decree  obtained  on  the 
mortgage,  the  question  was  raised  whether  the 
money  for  which  the  property  was  mortgaged  had 
been  borrowed  by  B  for  his  own  private  use,  or  for 
the  benefit  of  the  family.  Held,  that  the  onus  was 
on  the  defendant  to  show  that  the  plaintiff  had 
derived  any  benefit  from  the  money.  Seeemtttty 
V.  Lttkhee  Naeain-Dutt  .         .     22  "W.  R.  171 

29. Alienation      by       Hindu 


father — Necessity — Specific  performance,  suit  for, 
against  father.  There  is  no  legal  presumption  in 
the  Madras  Presidency  that  a  sale  by  a  Hindu 
father  is  valid  until  the  contrary  is  shown.  Where 
a  suit  is  brought  against  the  father  of  an  undivided 
Hindu  family  having  an  infant  son,  for  the  specific 
performance  of  a  contract  to  sell  land,  presumably 
ancestral,  the  Court,  having  thereby  notice  that  the 
vendor's  powers  can  be  exercised  without  a  breach 
of  trust  only  where  there  exists  a  necessity  sufficient 


ONUS  OF  FTLOOy—contd. 

22.  HINDU  LAW— contd. 

(b)  Alienation — conid. 

in  law  to  justify  the  sale,  and  that  the  infant  son  is- 
entitled  to  interdict  the  sale,  is  bound  to  require  the 
plaintiff  to  give  some  proof  of  the  necessity  for  the 
sale.  GxTEusAMi  Sastrial  r.  Ganapathia  Pillai 
I.  li.  R.  5  Mad.  337 


30. 


Alienation    by    ■w^ido'W — 


Proof  that  money  on  rnortgage  was  advanced  for 
purpose  justified  by  legal  necessity — Evidence  of 
sufficiency  of  husband'' s  estate  to  maintain  widow. 
A  Hindu  proprietor's  heirs  in  possession  after  the 
death  of  his  widow,  who  had  mortgaged  part  of  the 
inheritance,  were  sued  by  the  mortgagee's  heir,  who 
represented  him,  to  enforce  the  mortgage  as  binding 
on  the  land.  There  was  evidence  that,  after  the 
mortgage  was  executed,  previous  mortgages  made 
by  the  widow  were  paid  off  with  the  borrowed 
money  ;  but  there  was  no  evidence  connecting  any 
of  those  securities  with  a  debt  of  the  husband  ;  or 
that  the  mortgage  was  made  for  a  legitimate  purpose. 
Held,  that,  although  the  suit  was  brought  by  the 
representative,  and  not  by  the  original  mortgagee, 
the  burden  of  proving  the  money  to  have  been 
advanced  to  the  widow  for  a  purpose  justified  by 
legal  necessity  was  on  the  plaintiff  ;  and  that  it  was 
incumbent  on  him  to  adduce  sufficient  evidence  of 
the  nature  of  the  transaction.  That  general 
evidence  to  the  effect  that  the  husband  died  in  debt, 
and  that  the  widow  substituted  new  securities  at 
reduced  interest  for  former  mortgages,  was  not 
sufficient  to  exempt  the  plaintiff  from  having  to 
prove  the  particulars  of  the  transaction  and  its 
justification.  That  the  burden  of  proving  that  the 
estate  left  by  the  husband  was  sufficient  to  maintain 
the  widow  was  not  thrown  upon  the  defendants. 
Hunoom'an  Pershad  Pandey  v.  Mundraj  Koonweree, 
6  Moo.  I.  A.  393,  discussed.  Maheshae  Baksh 
Singh  v.  Rat  an  Singh     .    I.  L.  R.  23  Calc.  766 

L.  R.  23  I.  A.  57 


31. 


Purchase    by    son  at  sale 


for  arrears  of  rent  against  father — Proof  of 
bond  fides  of  sale.  Where  a  son  purchased  a  pro- 
perty sold  for  arrears  of  rent,  on  account  of  the 
default  of  his  father,  and  both  father  and  son  were 
living  together  at  the  time  of  the  purchase  : — Held, 
that  the  onus  was  on  the  son  to  prove  that  his  pur- 
chase was  bond  fide.  Hue  Suhaye  Missee  v. 
Deen  Dyal  Singh     .         .         .      7  W.  R.  275 

32.  Alienation  by  manager   of 


infant's  estate — Presumption  of  bond  fides — • 
Obligation  of  purchaser  ■  to  inquire — Necessity  for 
charge.  Under  the  Hindu  law,  the  right  of  a  bovd 
fide  incumbrancer  \\ho  has  taken  from  a  de  facto 
manager  a  charge  on  lands  created  honestly,  for  the 
purpose  of  saving  the  estate,  or  for  the  benefit  of  the 
estate,  is  not  (provided  the  circumstances  would 
support  the  charge  had  it  emanated  from  a  de  facto 
and  de  jure  manager)  affected  by  the  want  of  union 
of  the  de  facto  with  the  de  jure  title.     The  questioO' 


%. 


(     8917     ) 

ONUS  OP  TTLOOT—contd. 

22.  HINDU  lAW—tontd. 


DIGEST  OF  CASES.  (    8918     ) 

ONUS  OF  -pB-OOT—eontd. 


(b)  AiXESATiox — contd. 

as  to  the  onus  of  proof  in  such  cases  is  one  not  capa* 
ble  of  a  general  and  inflexible  answer,  bat  the  pre- 
sumption proper  to  be  made  will  vary  with  circum- 
stances. Thus,  a  mortgagee,  who  is  setting  up  a 
charge  in  his  favour  made  by  one  whose  title  to 
alienate  he  knew  to  be  limited,  mast  prove  the  facts 
which  embody  the  representations  made  to  him  of 
the  alleged  deeds  of  the  estate  and  the  motives 
influencing  his  immediate  loan  ;  but  such  proof 
must  not  be  required  from  one  not  an  original  party, 
after  a  lapse  of  time  and  enjoyment  and  apparent 
acquiescence.  Where,  also,  a  charge  is  created  by 
the  substitution  of  a  new  security  for  an  older  ore, 
and  the  consideration  for  the  older  one  was  an  old 
precedent  debt  of  an  ancestor  not  previously 
questioned,  the  presumption  will  arise  in  favour  of 
a  consideration  that  binds  the  estate.  The  lender 
is  bound  to  inquire  into  the  necessity  for  the 
charge,  and  to  satisfy  himself  that  the  manager  is 
acting  for  the  benefit  of  the  estate.  But  if  he  does 
so  inquire  and  acts  honestly,  the  real  existence  of  an 
alleged  sufficient  and  reasonably  credited  necessity 
is  not  a  condition  precedent  to  the  validity  of  his 
charge,  and  he  is  not  bound  to  see  to  the  application 
of  the  money.     HryooMAX  Peeshad  Paxdet  t- . 

MrXDRAJ    KOOXWEREE 

6  Moo.  I.  A.  393  :  18  W.  E.  81  note 

33. Sale  of  property  by  guar- 
dian for  minor — AlUgation  of  fraud.  In  a  suit 
by  three  brothers  to  recover  an  estate  sold  by  their 
two  brothers  as  their  guardians  during  their  mino- 
rity, as  they  alleged,  without  necessity  and  in  col- 
lusion with  the  purchaser  : — Held,  that  the  onus  was 
on  the  plaintiff  to  prove  the  sale  fraudulent  and 
collusive.  AcHLXTU  Sixgh  r.  Kishex  Per5H\d 
Srs-GH W.  E.  1864,  37 


34.  Sale  of  property  of  minor 

or  person  under  disqualification  by  party  in 
fiduciary  position — Proof  of  bond  fide-9.  When 
a  person,  after  attaining  majority,  questions  any 
sale  of  his  property  made  by  his  guardian  during  his 
minority,  the  burden  lies  on  the  person  who  upholds 
the  purchase  not  only  to  show  that,  under  the  cir- 
cumstances of  the  case,  either  the  guardian  had  the 
power  to  sell  or  that  the  purchaser  reasonably  sup- 
pose^i  he  had  such  power,  but,  further,  that  the 
whole  transaction,  so  far  as  regarded  the  purchaser's 
part  in  it,  was  hond  fide.  Following  the  principle 
laid  down  by  the  Court  in  the  case  of  Kanailal 
Jotchari  v.  Kaminee  Dnbee,  1  B.  L.  R.  O.  C.  31 
note,  it  was  held  that,  when  either  the  person  who 
sells  labours  under  disqualification,  or  the  purchaser 
stands  in  a  fiduciary  relation  to  the  owner  of  the 
property,  the  bond  fides  of  the  dealing  cannot  be  pre- 
sumed, but  must  be  made  out  by  the  purchaser. 
Roop  Xaraix  Sixgh  v.  Gujadhtb  Peeshad 
Nabaix 9  W,  R  297 


22.  HINDU  LAW— «>n<i. 

^  (b)  Aliexatiox — contd. 

collum'on — Purchaser.  Where  a  plaintiff  alleges 
fraud  or  illegality  as  a  ground  for  setting  aside  a  sale 
made  under  s.  18,  the  onus  lies  upon  him  to  make  out 
a  prima  facie  case  of  frand  or  illegality,  and  to  show 
that  the  debt,  which  formed  the  consideration  for 
the  sale  in  such  case,  was  one  for  which  the  minor 
was  not  responsible.  Per  Prixsep,  J. — A  stranger 
purchasing  from  a  guardian,  acting  under  the 
authority  granted  under  s.  18  of  Act  XL  of  1858,  will 
be  entitled  to  every  protection  from  the  Courts,  so 
long  as  it  is  not  shown  that  he  acted  in  a  fraudulent 
or  collusive  manner,  knowing  that  the  debts,  for  the 
liquidation  of  which  the  purchase-money  would  be 
applied,  were  not  debts  lawfully  binding  on  the 
minor.  The  burden  of  proof  in  such  a  case  would 
lie  heavily  on  the  person  seeking  to  set  aside  the 
alienation.  But  w  here  the  purchaser  is  himself  the 
creditor,  and  therefore  has  the  means  of  satisfying 
a  Court  as  to  the  origin  and  nature  of  the  debts  and 
how  they  are  binding  on  the  minor,  the  burden  of 
proof  is  shifted  on  the  purchaser,  when  the  plaintiff 
has  established  a  prima  facie  c&se.  Sikhek  Chcxb 
V.  DuLPrTTY  Sixgh 

L  L  R.  5  Cale.  363 :  5  C.  K  B.  374 


36. 


Alienation    for    debt    con- 


35. 


Suit  to  set  aside  sale  made 


by  guardian— .4 c<  XL  of  1858,  s.  18— Fraud  or 


tracted  by  kamavan — Pre. sumption — Proof 
of  agency  and  authority  to  contract  debts.  There  is 
no  presumption  of  law  that  every  debt  contracted 
by  the  kamavan  of  a  Malabar  tarwad  is  for  the  uses 
of  the  tarwad  and  chargeable  on  the  tarwad  estate. 
The  creditor  must  show,  in  the  first  instance,  if  it  is 
disputed,  that  the  obligor  had  authority  from  the 
tarwad  as  their  agent  and  manager  to  contract 
debts,  and  that  he  assumed  to  act  in  the  particular 
instance  as  such  agent  and  manager.  The  creditor 
having  established  these  facts,  it  lies  on  the  tarwad 
to  show  that  the  obligor  was  not  acting  within  the 
scope  of  his  authority  in  the  particular  instance. 
KrTTI  ilAXXADIYAK  V.   Payaxv  MrXHAX 

L  L.  B,  3  Mad.  288 


37. 


Suit  on  a  mortgage    exe- 


cuted by  a  Hindu  father — Transfer  of  Pro- 
perty Act  iir  of  lSs-2] — Joint  Hindu  family-^ 
Sons  not  made  parties — Xotice.  Wbere  the  sons  in 
a  joint  Hindu  family  come  into  Court  seeking  to  get 
rid  of  the  effect,  as  against  their  interests  in  the  joint 
family  property,  of  a  decree  on  a  mortgage  executed 
by  their  father  obtained  in  a  suit  to  which  they  were 
not  made  parties,  the  burden  of  proof  lies  on  them  to 
establish  that  the  mortgagee,  when  he  brought  his 
suit,  had  notice  of  their  interests  in  the  mortgaged 
propertv.  Ram  Nath  Rai  v.  Lachmax  Rai 
^    ^    ■  I.  K  E,  21  AIL  193 

BiJAi  Bahadub  Sixgh  v.  Mewa  L.^l 

I.  li.  R  21  All.  195  note 


38. 


Alienation   by    ancestor — 


Suit  by  heir.  Where  an  heir's  title  to  an  estate  is 
uncontested,  and  his  possession  is  only  obstructed 
by  an  alleged  conveyance  on  the  part  of  an  ancestor. 


(     8919     ) 


DIGEST  OF  CASES. 


(     8920     ) 


ONUS  OF  PROOF— confi. 

22.  HINDU  LAW— concR 

{b)  Alienation — condd. 

it  lies  upon  the  party  holding  possession,  and  who 
causes  the  obstruction,  to  prove  that  such  a  con  - 
veyance  has  taken  place.  Kaminee  Mohun 
Chuckerbutty  v.  Kalee  Kant  Sein 

14  W.  R.  275 


39. 


Subject  of  purchase — Ev 


'dUnce  of  right  and  interest  on  purchased  property . 
A  purchaser  of  another's  rights  and  interests  is 
bound  to  show  what  may  be  properly  comprised 
under  that  denomination.  Ram  Nath  Roy  v. 
Saleem  Ahmed  Khan.  Jadoo  Nath  Roy  v  . 
Saleem  Ahmed  Khan  .         .         .     3  N.  W.  188 


(c)  Maintenance. 

Right  in  property  beyond 


40.   

mere  maintenance — Right  of  widow  exercising 
rights  of  ownership  over  estate  of  husband.  Where 
the  widow  has  been  allowed  to  exercise  acts  of  owner- 
ship in  respect  of  landed  property  belonging  to  her 
deceased  husband  incompatible  with  a  mere  right  to 
maintenance  from  his  estate,  the  onus  of  proof  that 
the  widow  is  entitled  to  nothing  beyond  a  bare  main- 
tenance lies  upon  the  party  asserting  this.  Now- 
INSH  Singh  v.  Sohun  Kooer   .  .   3  N.  "W.  12 


(d)  Marriage. 


41. 


Hindu      laio—- 


Panchals — Kurbars — Sub-divisions  of  ShwJra  tribe — 
Inter-marriage  valid — Custom  as  to  illegality.  A 
marriage  between  a  man  of  the  Panchal  caste 
and  a  woman  of  the  Kurbar  caste  is  valid.  The 
Panchals  and  the  Kurbars  are  sub -divisions  of  the 
Shudra  tribe.  The  onus  lies  upon  the  party  alleging 
an  illegality  by  reason  of  immemorial  custom  to 
prove  such  prohibiting  custom.  Inderun  Valungy- 
pooly  Taver  v.  Ramasawmy  Pandia  Talaver,  13 
Moo.  I.  A.  141,  and  Fakirgauda  x:  Gangi,  22  Bom. 
277,  followed.     Mahantawa  v.  Gangawa  (1909) 

I.  L.  R.  33  Bom.  693 


42. 


(e)  Stridhan. 
-  Purchase    with 


stridhan. 


proof  of — Hindu  wife  seeking  to  exempt  property 
from  the  debts  of  her  husband.  A  Hindu  wife  seelNing 
to  exempt  property  from  responsibility  for  her  hus- 
band's debts  must  clearly  prove  that  she  had  stri- 
dhanj  and  that  the  property  was  purchased  bond  fide 
with  her  exclusive  funds.  Brojomohun  Mytee  v. 
Radha  Koomaree         .         .       W.  R.  1864,  60 

43.    Proof   of   property    being 

stridhan — Oift  of  Hindu  widow.  The  burden  of 
proving  property  (the  subject  of  a  gift  of  a  Hindu 
widow)  to  be  stridhan  rests  with  those  claiming 
under  her.  Cuunder  MoNEEDossEEt^  Joykissen 
Sircar 1  W.  R.  107 

BissESSuR  Chuckerbtjtty  v.  Ram  Joy  Mojoom- 
DAB 2  W.  R.  236 


ONUS  OF  PROOF— con/(Z. 

23.  HUSBAND  AND  WIFE. 

Suit  by  wife  to  recover  pro- 


perty from  husband — Alienation  by  husband 
of  securities  belonging  to  wife.  In  a  suit  by 
a  Mahomedan  wife,  who  had  left  her  husband's  pro- 
tection on  account  of  ill-usage,  for  recovery,  among 
other  property,  of  certain  securities  belonging  to  her 
which  had  got  into  the  husband's  possession,  and  the 
detention  of  which  he  justified  on  the  ground  that  he 
had  purchased  them  from  her,  and  on  their  endorse- 
ment and  delivery  to  him  had  paid  the  full  value  for 
them,  the  correct  principle  as  to  the  onus  of  the  proof 
is  that,  although  the  wife  may  have  failed  to  estab- 
lish affirmatively  the  precise  case  alleged  by  her,  her 
husband,  having  admitted  the  receipt  of  the  securi- 
ties from  her,  was  bound  to  show  something  more 
than  mere  endorsement  and  delivery  ;  that  the  rela- 
tion of  the  parties  being  what  it  was  it  lay  upon  him 
to  prove  that  the  transactions  which  he  set  up  were 
bond  fide  sales  and  purchases,  and  that  he  actually 
gave  full  value  for  what  he  received  from  her  ;  and 
where  it  was  proved  that  the  wife  had  the  securities 
while  under  her  husband's  protection,  and  some  had 
pa--ed  from  her  to  h'm  and  others  to  his  creditors, 
and  that  the  wife  left  her  husband's  house  in 
destitution,  the  proof  adduced  by  the  husband 
as  to  the  sale  for  full  consideration  to  him  must  be 
full  and  clear,  and  such  as  to  satisfy  a  Court 
of  Justice  that  the  transactions  were  conducted 
fairly  and  properly,  and  with  a  due  regard  to  the 
rights  and  interests  of  the  wife.  Where  it  was  in 
proof  that  a  portion  of  the  immoveable  property 
of  the  wife  had  passed  to  a  bend  fide  purchaser 
under  conveyances  executed  by  the  wife  to  her 
husband  or  to  such  purchaser,  the  burden  of  proof 
in  a  suit  by  her  to  recover  the  property  is  upon 
her,  as  she  seeks  to  be  relieved  from  the  effect  of 
her  own  conve5'ances,  the  execution  of  which  she 
does  not  dispute  against  one  who,  if  not  an  absolute 
stranger,  stands  in  no  fiduciary  relation  to  her. 
Buzi.ooR  Rdheem  v.  Shumsoonnissa  Begum, 
Judoonath  Bose  v.   Shumsoonnissa  Begum 

8  W.  R.  P.  C.  3 :  11  Moo.  I.  A.  551 

s.c.  in  High  Court.  Buzzul  Ruhim  v.  Shum- 
sheroonnissa  Begum.  Mirtunjoy  Bose  v.  Shum- 
sheroonntssa  Begum.  Judoonauth  Bose  v. 
Shumsheroonnisa  Begum      .       W.  R.  F.  B.  60 

2, Suit  by   wife   for    property 

after  divorce — Mahomedan  law.  In  a  suit  by 
a  Mahomedan  lady  against  her  husband  after  divorce 
for  recovery  of  property  belonging  to  her  which  her 
husband  held  before  the  divorce,  the  possession  of 
the  husband  being  the  ])ossession  of  the  wife,  the 
onus  lies  on  the  husband  to  prove  his  right  to  the 
property  ;  till  that  was  done,  the  presumption  was 
that  the  property  so  held  by  the  husband  was  held 
by  him  on  behalf  of  the  wife.  Abdool  Ali  alias 
Shoaoeea  i;.  Kurrumsissa  .       9  "W.  R.  153 

Suit  for  possession  of   pro- 


perty of  which  husband  and  wife  have 
been  tenants — Nature  of  possession.  In  a  suit 
to  recover  certain  property  on  the  allegation  that 


I 
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ONUS  OF  -p'ROO'F—contd. 

23.  HUSBAND  AND  WIFE—condd. 
flaintiff's  father  had  obtained  it  in  gift  from  his 
wife  L,  and  that  it  had  been  in  the  jwssession  of 
father  and  son  more  than  thirty  years,  defendant 
having  had  his  name  recorded  in  the  Collectorate 
as  heir  to  L . — Held,  with  reference  to  the  fact, 
that  there  had  been  a  tenancy  of  husband  and  wife 
together,  that  it  was  incumbent  on  plaintiff  to 
prove  that  his  possession  was  possession  on  his  own 
account,  and  not  that  of  an  agent.  Velaet  Alt 
Khax  v.  Azmttn       .         .        :       11  W.  R.  513 


24.  INTERVENORS. 

1.  Suit  for  rent — Proof  of  receipt 

and  enjo)fment  of  rent.  In  a  suit  for  rent  under 
a  kabuiiat,  if  a  third  party  intervenes  and 
supports  the  defendant's  case  that  the  rents  have 
been  paid,  not  to  the  plaintiff,  but  to  the  intervenor, 
the  onus  of  proving  such  previous  receipt  and 
enjoyment  is  altogether  on  the  intervenor  ;  and 
until  his  intervention  is  disposed  of,  the  plaintiff 
need  not  prove  his  title  or  the  kabuiiat.  Ram 
Bhitrose  SnfGH  v.  Jewa   Mahatoox 

11  W.  E.  319 

Radha  Kishore  Talookdar  r.  Goluck  Cht:?7- 
DER  Roy  .  11 W.  R.  366 

2.   Suit  against  person 

holding  under  decree  under  s.  77,  Act  X  of  1S59. 
The  onus  of  proving  title  was  on  a  plaintiff  seeking 
to  oust  a  person  formally  declared  by  a  decree 
under  s.  77,  Act  X  of  1859,  to  be  in  enjoyment 
of  the  rent  of  disputed  land  and  consequenth' 
in  possession.  Rr«GO  Moxee  Dossee  v.  U^■^'o- 
pooRNA  Debia     .         .  .     7  W.  B.  149 

3. Suit    to    aet     rid 


of  decision  in  favour  of  intervenor.  In  order  to 
get  rid  of  the  effect  of  a  Collector's  decision  in 
favour  of  an  intervenor  under  s.  77,  Act  X  of  1859, 
the  party  entitled  must  bring  a  suit  to  establish  his 
title,  it  being  not  enough  for  him  merely  to  establish 
a  vague  allegation  of  dispossession  and  throw  it  upon 
the  defendant  to  ])rove  title.  MoHESsrR  ^Iooker- 
jee  v.  Kalee  Doss  Mookerjee  .  11  "W.  E.j573 

4.  — Suit  after  success- 
ful intervention  under  a.  77,  Act  X  of  1859. 
Plaintiff's  suit  for  rent  against  the  raiyats  of  certain 
land  alleged  to  belong  to  a  mouzah  (Baboolee)  which 
they  had  bought  at  an  auction  sale  having  been 
dismissed  in  consequence  of  defendant's  interven- 
tion, under  s.  77,  Act  X  of  1859,  they  brought  an 
action  against  her  to  recover  possession.  The 
defence  was  that  the  land  in  dispute  did  not  belong 
to  plaintiff's  mouzah,  but  to  defendant's  mouzah, 
Gyrutpore.  Held,  that  the  plaintiffs  were  bound  to 
prove  their  own  case,  and  to  show  that  the  land 
belonged  to  their  purchased  estate  (Baboolee). 
In  this  case,  however,  both  parties  had  consented 
to  have  the  case  decided  on  the  question  whether 
mouzah  Gyrutpore  was  or  was  not  in  existence 
and  the  defendant  could  not  therefore  make  out 


ONUS  OF  PROOF— confcf. 

24.  INTERVENORS— con/d. 

a  new  case  in  special   appeal.   Mookdt:r  Bibee  v 
HoNooMAN  Pershad    .         .         .  11  W.  R.  277 


5. 


Suit    after   titer- 


rention  under  s.  77,  Act  X  of  1S59 — Right  to  rent. 
Where  a  suit  by  the  purchaser  of  an  alleged  lakhi- 
raj  tenure  for  rent  from  hLs  imder-tenant  was  tbrowTi 
out  by  the  intervention  of  the  superior  landlord, 
under  s.  77,  Act  X  of  18o'« : — H'2d,  that  all  the 
plaintiff  had  to  do  in  a  regalar  suit  brought  by  hmr" 
in  consequence  was  to  prove  that  he  was  entitled  to 
the  rent  from  the  under-tenant.  It  was  not  neces- 
sary for  him  to  prove  that  his  land  was  valid 
lakhiraj.  Raj  Chunder  Ghose  v.  Joy  Chts^der 
DuTT 12  W.  R.  197 


6. 

Code, 


Civil      Procedure 


3.  Where  the  plaintiff  sued  to  recover 
possession  of  certain  property  which  he  alleged-  he 
had  purchased  from  H,  and  proved  his  purchase, 
and  B,  the  mother  of  H,  intervened  and  contended 
that  the  property  was  her  own  and  purchased  for 
herself  and  not  on  behalf  of  H  . — Held,  the  onus  was 
on  B  to  prove  the  title.  Jaggadaxajtd  Misser  v. 
HA3ILD  Rastjl         .         .       8  B.  li.  R.  182  note 

s.c.  JuGGODA^niXD    MissER  V.  Hamid  Rrs>ooi, 

10  W.  R.  52 


7. In  a    suit  upon  a 

registered  kobala  for  possession  of  certain  property 
the  appellant  intervened  alleging  a  prior  purchase 
by  him  from  the  plaintiff's  vendor  and  was  made  a 
defendant.  On  the  plaintiff  having  proved  their 
title  against  the  original  defendants,  the  lower  Courts 
held  that  the  onu£  was  on  the  appellant,  who  was  not 
shown  to  be  actually  in  possession  to  prose  his 
allegation.  Held,  that  the  lower  Courts  were  right  in 
so  holding.  Jagjadanand  Misser  v.  Hamid  Basul, 
S  B.  L.  B.  182  note  :  10  W.  R.  of,  approved  and 
followed.  Baijtia  Kxtsdu  Duboye  v.  Adiku^-da 
PuKDA         .  .         .  7  C.  Ij.  R.  560 


8. 


Proof  of  title     A 


plaintiff  who  sues  by  right  of  inheritance  for 
the  recovery  of  lands  in  the  possession,  not  illegal  or 
forcible,  of  defendants,  to  the  rents  whereof  it  was 
held  in  a  previous  suit,  in  which  he  intervened,  that 
he  had  not  been  in  the  actual  enjoyment,  is  bound  to 
prove  as  well  his  title  to  the  estate  as  his  lineal 
descent  from,  or  relation  in  such  decree  of  contiguity 
as  would  entitle  him  to  part  succession  to,  the 
original  acquirer  thereof.  Chytux  Mytee  v. 
LrKHEE  Chcrk  Patxaik     .         .      8  W.  R.  258 


9. 

1859, 


—  Suit  for  kabuiiat — Act  X  of 
-Intervener.     In    a    suit    to   obtain   a 


kabuiiat,  the  defendant  admitted  the  plaintiff's  title. 
A  third  party  intervened  (under  s.  77,  Act  X  of  1859) 
alleging  that  he  was  in  actual  receipt  and  enjoyment 
of  the  rent.  Held,  that  the  onus  was  on  the  inter- 
venor to  prove  that  he  was  harm  fide  in  actual  receipt 
and  enjoyment  of  the  rent,  and  not  on  the  plaintiff 
to  prove  his  possession.      Baharulla  v.  Majax 

3  B.  L.  B.  Ap.  61 
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ONUS    OF  TB-OO-F—contd. 

24.  INTERVENORS— condfi. 

KiSHEN  ChTJKDEE  DoSS  v.  BtTKATEE  ShEIKH. 

2  W.  R.,  Act  X,  36 


10. 


Suit     for     declaration     of 


right— Suit  for  usufruct  of  property — Unsuccesn- 
ful  intervention,.  The  mortgage  of  certain  property 
having  been  purchased  by  S,  he  sold  it  to  G,  who 
foreclosed,  got  a  decree  for  possession,  and  sold  it  to 
W.  ]F's> intervention  having  failed  in  a  suit  for 
arrears  of  rent  by  a  party  setting  up  a  title  inter- 
mediate between  him  and  the  raiyat,  on  the  ground 
of  a  miras  pottah  obtained  from  the  mortgagor  sub- 
sequently to  the  mortgage,  he  (IF)  sued  to  have  his 
right  declared  to  the  rents  payable  by  the  raiyat. 
Held,  that  it  was  not  only  not  necessary  for  the  plaint- 
iff to  prove  possession,  but  the  very  ground  he  took 
was  want  of  possession,  his  cause  of  action  being  that 
he  was  prevented  from  enjoying  the  usufruct.  Held, 
also,  that  it  was' for  the  defendant  to  show  that  the 
incumbrance  did  not  injure  the  outturn  of  the  pro- 
perty.    Go  BIND  Chunder  Bannerjee  v.  Wise 

12  W.  R.  19 

25.  LANDLORD  AND  TENANT. 

Allegation    that    lands    are 


held  under  different  title.  "Where  a  raiyat  holds 
lands  of  considerable  extent  under  a  zamindar,  and 
alleges  that  one  or  two  plots  occupied  by  him  are 
held  under  a  different  title,  the  onus  is  on  him  to 
prove  his  allegation.  Ram  Coomar  Roy  v.  Bejoy 
GoBiND  Rural  .         .         .         7  W.  R.  535 

Allegation    of   independent 


title — Suit  to  confirm  title  In  a  suit  by  the  lessee 
of  the  purchaser  of  the  rights  and  interests  of  the 
first  defendant  to  obtain  possession  of  some  portions 
of  land  alleged  to  fall  within  the  share  of  the  zamin- 
dari  so  purchased,  defendants  contended  that  the 
plots  which  were  the  subject  of  suit,  although  fall- 
ing within  the  ambit  of  the  zamindari,  did  not  in 
fact  form  a  portion  of  it,  but  were  lakhiraj  lands 
belonging  to  themselves  by  a  title  independent  of 
the  title  to  the  zamindari.  The  evidence  showed 
the  principal  defendant  to  have  been  in  receipt  of 
the  rents  and  profits  of  the  land  in  suit,  as  well  as 
of  his  share  of  the  zamindari.  Held,  that  the  onus 
lay  upon  the  defendants  to  show  the  alleged  inde- 
pendent title  ;  failing  to  do  so,  the  prima  facie  title 
made  out  bj'  the  plaintiff  ought  to  prevail.  Shum- 
DAN  Ali  v.  Muthoornath  Dutt    .  14  "W.  R.  226 

Rival   tenants — Resignation  of 


tenancy.  In  a  suit  between  two  rival  tenants 
claiming  to  hold  under  the  same  landlord,  where  one 
of  them  admitted  the  tenancy  of  the  other,  but 
pleaded  resignation  by  him  of  his  tenancy  and  a 
lease  to  himself  the  onus  of  proof  was  held  to  rest 
upon  him  who  made  the  allegation.  Kishex  Chun- 
der Shaha  v.  Hookoom  Chand   Shaha 

W.  R.  1864,  47 

4.   ~  Allegation      of      particular 

tenure — Proof  of  title.  The  onus  in  a  suit  in 
which  the  plaintiff  seeks  to  obtain  a  declaration  that 


ONUS    OF  PROOF— ccnirf. 

25.  LANDLORD  AND  TENANT— con<d. 
the  defendants  held  a  tenure  under  him  lies  on-  the 
plaintiff,  who  must  prove  strictly  the  title  under 
which  he  seeks  that  declaration.     Royes  Mollah 

V.  MUDHOOSOODUN  MuNDTJL  .  9  "W.  R.  154 

Transferability  of 


tenure — Presumption.  There  is  no  presumption 
that  any  tenure  held  is  not  a  transferable  tenure, 
and  a  landlord  who  sues  for  khas  possession  on  the 
ground  that  a  tenure  sold  was  not  transferable 
must  establish  his  case  as  an  ordinary  plaintiff. 
DoYA  Chand  Shaha  v.  Anund  Chunder  Sen 
MozujiDAR  .         .         .        I.  Ij.  R.  14  Calc.  382 


6. 


Transferability   of 


tenures.  In  a  suit  brought  to  recover  possession 
of  certain  lands  forming  part  of  the  patni  estate  of 
the  plaintiffs  and  constituting  the  raiyati  holding 
of  one  M,  which  lands  were  sold  in  execution  of  a 
money-decree  aganst  31  and  purchased  by  the 
defendant,  the  defendant  set  up  that  the  tenure 
held  by  M  was  of  a  permanent  and  transferable 
nature.  Held,  that  the  onus  of  proving  the  trans- 
ferability of  this  tenure  was  upon  the  defendant. 
Doya  Chand  Sh^ha  v.  Anund  Chunder  Sen,  I.  L.  R. 
14  Calc.  382,  not  followed.  Keipamoyi  Dabia  v. 
DuRGA  GoviND  SiRKAR      .    I.  L.  R.  15  Calc.  89 

Transfer  of  Property 


Act  {IV  of  1882),  ss.  106,  108— Transferability 
of  tenancy — Suit  by  zamindar  to  set  aside  a 
Court-sale  of  his  raiyafs  interest.  A  zamindari 
raiyat  mortgaged  the  land  comprised  in  his  holding, 
and  the  mortgagee,  having  sued  and  obtained  a 
decree  on  his  mortgagee,  attached  the  mortgagor's 
interest  in  the  land  and  purchased  it  at  the  Court- 
sale  held  in  execution  of  his  decree.  The  zamindar 
who  had  intervened  unsuccessfully  n  execution  now 
sued  to  set  aside  the  sale  and  to  eject  the  decree 
holder  and  the  judgment-debtor  from  the  land. 
Neither  i)arty  adduced  evidence.  Held,  that  there 
was  no  presumption  that  the  tenant  was  a  tenant- 
at-will,  nor  was  there  a  presumption  that  the  ten- 
ancy was  not  transferable — such  presumptions 
being  contrary  to  ss.  106  and  108  of  the  Tra'nsfer  of 
Property  Act,  respectively.  The  burden  of  proof, 
therefore,  lay  on  the  plaintiff  and  had  not  been  dis- 
charged, and  the  suit  must  consequently  be  dis- 
missed.    Appa  Rau  v.  Subbanna 

I.  L,  R.  13  Mad.  60 


8. 


Non-transferable 


tenure.  Where  a  plaintiff  sets  up  a  case  of  an 
exceptional  nim  osut-howla,  alleging  it  to  be  not 
transferable,  the  plaintiff  should  be  called  on  to 
prove  the  allegation,  before  a  defendant  in  posses- 
sion, under  an  order  of  a  Revenue  Court,  can  b© 
called  on  to  prove  title.  Hurro  Soondery  Debta 
V.  Ameena  Begum  .  .  1  Ind.  Jur.  N.  S.  188 
5  W.  R.,  Act  X,  72 


9. 


Suit   for     posses' 


sion  under  molcurari  lease.  In  a  suit  to  recover 
possession  of  land  under  a  mokurari  lease  granted 
to  plaintiff  by  the  zamindar  (defendant  who  admit- 
ted its  validity)  from  the  other  defendant  who  had 
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been  in  possession  twenty  years,  and  who  also 
claimed  a  mokurari  interest : — Held,  that  the  onus 
lay  with  the  substantive  defendant  to  show  that  his 
lease  was  mokurari.  Rughooxath  Dobey  v. 
Pttbesh  Ram  Mahata       .         .         10  W.  B.  9 


10. 


Khadimi  tenure. 


Where  persons  have  long  held  as  Khadims  under 
the  superior  holders  or  managers  of  endowed  pro- 
perty and  claim  to  hold  a  permanent  khadimi- 
tenure  from  which  they  are  not  liable  to  be  ejected, 
except  for  misconduct,  the  onus  probandi  is  on  them. 
Chasd  Mian  v.  Khoxdkab  Ashetttollah 

6  W.  B.  89 


IL 


Allegation      that 


lands  are  sir — Sale  in  execution  of  decree.  Where 
a  person  whose  proprietary  rights  in  a  mehal  have 
been  sold  in  execution  of  a  decree  alleges  that  land 
held  by  him  at  the  time  of  such  sale  was  held  as 
sir,  the  burden  of  proof  lies  on  him.  Hari  Das  v. 
Ghansham  Nabain  .         .       I.  li.  B.  6  AIL  286 


12. 


Suit  for    posses- 


sion of  ayma  land — Identificalion  by  plaintiff. 
Where  a  plaintiff  establishes  a  prima  facie  case  of 
the  identity  of  ayma  land  which  he  claims  through 
his  ancestor,  who  had  been  allowed  by  the  Collector 
to  retain  it,  it  will  rest  with  defendant  to  prove  that 
the  land  is  his  own  or  that  it  is  not  the  ayma  land 
which  the  plaintiff's  ancestor  once  held.  Molla 
Abdoor  Rub  v.  Hurryhttb  Mookerjee 

1  Ind.  Jur.  W.  S.  50 


13. 


Gorabundi    ten- 


ure— Transferability,  jrocf  of.  The  onus  lies  on  a 
plaintiff  claiming  in  virtue  of  a  purchase  of  the  ten- 
ure from  a  former  holder  to  be  entitled  to  possession 
of  gorabandi  lands,  to  prove  that  such  lands  are 
transferable.  Chtjtterbhtjj  Bharti  v.  .Janki  Pro- 
SATTD  Singh     .         ,         .  .     4  C.  L.  B.  298 


14. 


Khoti      tenure. 


proof  of — Suit  for  rent.  In  a  suit  by  a  kabuliatdar 
khot  for  rent  from  cultivators  holding  lands  in  a 
khoti  village,  the  onus  does  not  lie  on  the  plaintiff 
to  prove  the  land  to  be  khoti ;  but  the  holder  of 
land  in  a  khoti  estate  must  prove  that  he  is  exemp- 
ted from  paying  rent  according  to  the  custom  of  the 
country.  Muhammab  Yakoub  v.  Muhammad 
Ismail 9  Bom.  278 

15. Suit  for  value  of 


trees  cut  by  tenant — Nature  of  tenure.  There  is  no 
presumption  that  orchard  lands  in  Behar  are  held 
on  a  bhaoli  tenure,  there  being  many  instances  of 
orchards  there  held  on  a  nukdi  tenure.  The  onus 
of  proving  the  sjiecial  nature  of  the  tenure  is  on  the 
zamindar  suing  for  the  value  of  trees  cut  down  and 
not  on  the  tenant-defendant.     Doomun  Singh  v. 

SooKUN  Lalt 2  W.  B.  12 

16.    Orchard    land — 

Possession  of  planter  of  trees.  Although  generally 
it  may  be  taken  that  land  whereon  an  orchard  is 
planted  belongs  to  the  zamindar,  and  has  been 
granted  to  a  stranger  to  plant  trees  thereon,  in  which 


ONUS  0**  PllOOF— confe/. 

25.  LANDLORD  AND  TENANT— co»/<i. 
case  it  rev6i|8  to  the  tamindar  after  the  trees  have- 
disappeareifltend  the  land  has  become  arable,  yet 
when  it  i^  Asserted  that  the  land  belongs  to  th& 
planter  of  the  orchard,  having  been  acquired  by  pur- 
chase, it  is  for  the  zamindar  to  prove  that  the- 
land  belongs  to  him  and  was  given  for  plantation  ; 
and  in  the  absence  of  such  proof  the  holder  or  occu- 
pant may  rely  on  his  long  possession.  Dhuneb 
Ram  v.  Amanut  Hossein    .     2  Agra  Pt.  II,  161 

17.  Suit  by  landlord  for  posses- 
sion of  land  in  his  estate — Right  to  posses- 
sion. When  a  landlord  sues  for  possession  of  land 
within  his  estate,  the  onus  is  on  him  to  prove  that  he 
is  entitled  to  that  possession.  Gudadhur  Baner- 
jee  v.  Kanye  Dekhooria     .         .     8.  W.  B.  191 

18.  Suit  by  talukhdar  pur- 
chaser at  sale — Dispossession  and  disputed  title. 
A  talukhdar  who  had  purchased  at  an  execution-sale 
the  under-tenure  of  one  of  his  tenants,  sued  him  to 
obtain  possession  of  the  land  contained  in  the  pur- 
chased holding,  of  some  of  which  he  said  he  had 
been  dispossessed,  and  in  regard  to  the  remainder  of 
which  his  title  was  disputed.  Held,  that  the  deputa- 
tion of  an  Ameen  was  improper,  and  that  the  onus 
lay  on  the  plaintiff  to  prove  his  case.  Shusteb 
Ram  P.aul  v.  Nobo  Kant  Roy  Chowdhry 

14  W.  B.  19(> 


19. 


Lease  of  land  of  particular 


nature — Proof  that  it  came  under  that  designation. 
Where  a  landlord  leased  out  some  land  to  a  tenant,, 
reserving  to  himself  only  such  portion  of  it  as 
fell  under  the  definition  of  nila  zamin  : — Held,  that 
it  was  for  the  landlord,  in  a  suit  for  the  possession 
of  such  nila  zamin,  to  bring  evidence  to  prove  what 
portion  of  the  land  leased  out  was  nila  ;  and  that,  in 
the  absence  of  such  evidence,  the  whole  land  must 
be  taken  as  having  been  leased  out  to  the  tenant. 
Reily  r.  Bama  Soonduree  Dossee 

25  W.  B.  398 


20. 


Suit  for  possession — Dispute 


as  to  ground  and  nature  of  possession.  In  a  suit 
for  possession  of  a  portion  of  land  on  the  allegation 
that  it  had  belonged  to  plaintiff  as  his  ancestral  pro- 
perty up  to  the  date  of  his  being  ousted,  when  the 
defendant,  admitting  the  alleged  possession,  con- 
tended that  it  had  been  not  that  of  an  owner,  but 
only  permissive  possession  as  that  of  a  tenant : — 
Held,  that  the  burden  of  proof  lay  on  the  defend- 
ant.    BoiSTUB  Churn  Sein  v.  Trahee  Ram  Sein 

15  W.  B.  32 


21. 


—  Suit    to    recover    share    of 


holding  after  sale  in  execution  of  decree 
for  rent — Proof  of  status  as  tenant  and  recognition 
of  division  of  tenure.  In  a  suit  to  recover  a  share 
of  a  holding,  the  whole  of  which  had  been  sold  in 
execution  of  a  decree  for  arrears  of  rent,  the  plaint- 
iff, who  claimed  to  hold  a  divided  portion  of  the 
tenure,  was  held  bound  to  prove  either  that  such 
division  had  been  recognized  and  ratified  by  th& 
zamindar  or  that  the  latter  received  rent  from  him, 
i.e.,  he  would  have  to  prove  his  status  as  tenant  iik 
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irespect  of  the  share  in  question. 

OOMA  KOOER 


HuRHUR  Singh  v. 
.     16  W.  R.  93 


22. 


Exercise  of  right  incident- 


's. 


Eight    of    occu- 


pancy— Permanent  cultivators — Suit  for  ejectment- 
The  defendant's  ancestors  were  the  only  cultivat- 
ing tenants  of  the  lands  of  a  certain  temple  from  the 
year  1829,  and  in  a  suit  brought  by  the  temple 
trustees  against  one  of  the  defendants  in  1858  it  was 
found  that  the  occupancy  of  the  defendant's  ances- 
tors dated  back  at  least  to  1806.  In  1833,  the 
defendant' s  ancestor  was  recognized  by  the  Collector 
who  then  managed  the  temple,  as  an  hereditary 
■raiyat.  In  the  paimash  account  of  1827,  defendant's 
ancestor  was  described  as  a  "  cultivating  parakudi 
ulavadai,"  a  term  which  does  not  necessarily  imply 
a  right  of  occupancy.  Held,  in  a  suit  by  the  trustee 
of  the  temple  to  eject  the  defendants  after  notice  to 
quit,  that  the  burden  of  proving  that  a  right  of 
occupancy  was  not  an  incident  of  defendants'  tenure 
lay  on  the  plaintiff.  Krishxasami  Pillai  v. 
Varadaraja  Ayyangar  .     I.  Li.  R.  5  Mad.  345 


24. 


Right     of     occu- 


pancy— Permanent  cultivator — Paracudi.  The  de- 
fendant's ancestors  or  predecessors  in  title  were 
the  cultivating  tenants  of  the  lands  of  a  certain  tem- 
ple from  a  date  not  later  than  1827,  in  which  year 
they  were  so  described  in  the  paimaish  accounts. 
In  1830  they  executed  a  muchalka  to  the  Collector, 
who  then  managed  the  temple,  whereby  they  agreed 
among  other  things  to  pay  certain  dues.  They  were 
•described  in  the  muchalka  as  paracudis.  In  1857  the 
plaintiff's  predecessors  took  over  the  management  of 
the  temple  from,  and  executed  a  muchalka  to,  the 
•Collector,  whereby  he  agreed  among  other  things  not 
to  eject  the  raiyats  as  long  as  they  paid  kist.  In 
18R2,  the  dues  (which  were  payable  separately) 
having  fallen  into  arrear,  the  manager  of  the  temple 
sued  to  eject  the  defendants.  Held,  that  the  burden 
of  proving  the  permanent  character  of  the  tenure  set 
up  by  the  defendants  lay  on  them.  Krishna-mmi  v. 
Varadaraja,  I.  L.  E.  5  Mad.  ,345,  discussed  and 
distinguished.  Thiagaraja  v.  Giyana  Sambandha 
Pakdara  Sannadhi         .       I.  L.  R.  11  Mad.  77 


25. 


Defendant      ad- 


miitting  tenancy,  hut  pleading  its  permanent  nature. 
Where  the  defendant  admitted  that  he  was  a  tenant, 
the  onus  was  upon  him  tj  show  that  his  tenancy  was 
such  as  he  set  up,  namely,  a  permanent  tenancy  at  a 
■rate  which  cannot  be  enhanced.  Khetter  Kristo 
Hitter  v.  Dinendro  Narain  Roy 

3  C.  W.  N.  202 


ONUS  OF  PROOF— conid. 


al  to  tenure — Objection  to  right.  When  a  party 
objects  to  the  exercise  by  another  of  an  ordinary 
legal  right  incidental  to  his  tenure,  it  is  for  the 
objecting  pirty  to  gire  some  pr/ma /oc/e  evidence 
; as  to  the  grounds  on  whiih  that  objection  is 
founded.  Gyaram  Muxdul  v.  Gyaram  Naik 
1  Ind.  Jur.  O.  S.  22  :    Marsh.  28  :  1  Hay  65 


25.  LANDLORD  AND  TENANT— cowtd. 


26. 


Suit    for    eject- 


ment— Eight  of  occupancy.  In  an  ejectment  suit 
by  a  landlord  against  his  tenant  the  plaintiff  cannot 
succeed  unless  he  shows  that  under  the  terms  of  the 
tenancy  and  in  the  circumstances  that  exist  he  has  a 
right  to  eject  the  defendant,  although  the  latter  may  _ 
allege  and  fail  to  establish  a  right  of  permanent  t 
occupancy,     '^''enkatacharlit  v.  Kandappa 

I.  L.  R.  15  Mad.  95 


27. 


Ejectment,    suit 


for — Occupancy-rights — Madras  Eent  Recovery  Act 
(Madras  Act  VIII  of  1865),  s.  12.  A  zamin- 
darni,  having  given  to  the  defendant,  who  was  a  cul- 
tivating raiyat  in  the  zamindari,  a  notice  to  quit, 
now  sued  to  eject  him  from  his  holding.  The  defend- 
ant pleaded  that  he  and  his  ancestors  had  been  jira- 
yati  raiyats  from  time  immemorial,  and  it  was  found 
that  their  holding  had  lasted  at  least  one  hundred 
and  fifty  years.  The  defendant  had  executed  and 
delivered  to  the  plaintiff  a  m  ichalka  for  one  year, 
and  he  had  mide  no  default  in  p  lyment  cfrent. 
Held,  that  the  onus  was  on  the  plaintiff,  and  as  she 
had  failed  to  prove  that  the  defendant's  tenancy 
had  commenced  under  her  or  her  ancestors,  the  suit 
should  be  dismissed.  Vexcata  Mahalakshmamma 
V.  Ramajogi    .         .         .    I.  L.  R.  16  Mad.  271 


28. 


Eight   of  tenant 


to  dig  a  tank  on  his  land.  In  a  suit  by  a  zamin- 
dar  alleging  that  the  defendant,  his  tenant,  had 
dug  a  tank  on  his  land,  and  thereby  done  him 
damage  by  converting  the  land  from  its  original 
state,  and  the  conversion  is  admitted  by  the  defend- 
ant, but  his  defence  is  that  he  had  a  right  to 
convert  it,  the  onus  is  on  the  defendant  to  show  his 
right  to  dig  the  tank.  In  the  absence  of  clear  proof 
of  the  nature  of  his  tenure,  he  should  at  least  show 
that  the  digging  the  tank  is  a  fair  and  reasonable 
use  of  the  land,  and  one  which  will  not  be  to  the 
detriment  of  the  zamindar.  Tarini  Charan  Bosb 
V.  Debxarayan  Mistri        .      8  B.  Ij.  R.  Ap.  69 


29. 


—  Proof  of  zamindari  rights 


— Right  to  garden  planted  with  trees.  The  owner 
of  a  bagh  in  an  estate  in  which  he  is  not  possessed 
of  any  zamindari  rights  must,  if  he  claim  a  higher 
right  than  that  ordinarily  possessed  by  a  tenant 
planter  or  the  successor  of  such  a  planter,  produce 
evidence  in  support  of  his  claim  ;  but  when  the  bagh 
has  been  admittedly  planted  by  a  zamindar  and  has 
been,  on  the  sale  of  his  zamindari  rights,  reserved  by 
him,  it  is  incumbent  on  the  purchaser  to  prove  that 
by  the  reservation  the  vendor  reserved  only  the 
interest  which  a  tenant-planter  would  have  possess- 
ed in  the  bagh.     Ali  Buksh  v.  IMudux  Gopal 

3  Agra  369 

30.       Suit  for  assessment  of  lands 

accreted  to  zimma  tenure — Beng.  Reg.  VIII 
of  1793,  s.  51— Beng.  Reg.  XI  of  1825.  A  suit 
for  the  assessment  of  lands  accreted  to  a  zimma 
tenure  must  be  tried  upon  s.  51,  Reg.  VIII  of  1793, 
the  burden  being  on  the  plaintiff  to  prove  that  the 
tenure  is  liable  to  the  assessment  sought ;  and  the 
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provisions  of  that  law  are  not  affected  by  Reg.  XI  of 
1825,  as  regards  the  mode  in  which,  the  condition  on 
which,  and  the  burden  of  proof  with  which,  the  zam- 
indar  may  proceed  to  assess.  Paxioty  v.  Jugottt 
Cht:>-der  Dxttt        .         .         .         9  W.  R.  379 

Upholding,  on  review,  Juggut  Chxtsdek  Dctt 
V.  Pasioty       ,         .         .  .     8  W.  R.  427 


31. 


Acknowledgment     of  ten- 


33. 


Sviit     for     rent — Waste    and 


lakhiraj  land.  In  a  suit  for  rent,  when  the  raiyat 
pleads  that  part  of  the  land  is  waste  and  lakhiraj, 
the  onus  is  on  the  landlord  to  prove  that  such  land 
has  paid  rent  to  him  in  previous  years.  Motee 
Lall  Aduck  v.  JuDOOPTrtTEE  Doss 

2  W.  R.,  Act  X,  44 
Gr-iiAXi  Kazi    r.  Habihab  Mookeejee 

B.  L.  R.  Sup.  Vol  15 :  W.  R.  F.  B.  115 
Marsh.  527 

MlBTOOJfJOY    CHXXCKEBBtTTTY   V.    BuBODA    KaVT 

^0^  •         •         .         .  6  W.  R.,  Act  X,  18 

BlSSESSXTB     CmrCKEBBUTTY     V.     WoOMA     ChUBX 

Koy 7  W.  R.  44 


ancy — Suit  for  habuliat.     In  a   suit   before     the 
Collector  for  a  kabuliat,  on  the  ground  that  the  de- 
fendant had  occupied  and  cultivated  certain  lands 
of  the  plaintifF,  the  defendant  pleaded  that  he  was   I 
co-parcener  with  the  plaintiff  of  the  land,  but    he    ■ 
admitted  that  he  had  given  a  kabuliat  for  some  of   ' 
the  lands  he  occupied.     Held,  that,  since  by  giving   I 
the  kabuliat  the  defendant  had  acknowledged  the   I 
plaintiff  to  be  his    landlord,   the  onus  of   proving 
the  plea  was  upon  the  defendant.     JuGGOBrxDoo   j 
MozooMDAR  v.  GooBoo  Pebshad  Eoy  Marsh.  54  j 

GooBoo  Pebshad  Roy  r.    Juggobuxboo   Mo-   i 
zooMDAB    .         .      W.  R.  F.  B.  15  :  1  Hay  228    | 

32.  Suit  by  raiyat  for  pottah  at  i 

fair  and  equitable  rates.     The  proprietors  of  a  j 

certain  holding  having  refused  the  terms  of  the  Gov-  i 
emment,  a  farming  settlement  was  made  with  the 

present  defendant  who  undertook  to  confirm  and  j 

ratify  all  amulnamahs  granted  by  the  zamindars  . 
while  the  settlement  proceedings  had  been  pending. 

Plaintiff,  being  a  raiyat  without  a  right  of  occu-  j 

pancy,  but  one  who  had  got  an  amulnamah,  sued  for  ' 

a  pottah  at  the  rate  fixed   by  the  amulnamah.  j 

Held,  that  the    amulnamah  formed  the  basis  of  a  | 

special  contract  between  the  parties  and  took  their  I 

case    out  of    the    piuview   of    ss.  5  and  8  of  the  : 

Rent  Law ;  and  that  by   the  terms   of  the   amul-  \ 

namah  the  defendant  was  bound  to  give  plaintiff  a  i 

pottah  on  fair  and  equitable  rates  ("  upajukta  " ),  j 

which  were  to  depend  on  the  rates  which  he  himself  i 

obtained  from  Government.    Held,  that  the  onus  of  I 

proving  that  the  rate  which  he  claimed  was  fair  and  I 

equitable  was  upon  the  plaintiff.    Kishen  Pebshad  ! 

SrxGH  V.  MoHUJf  SncGH     .         ,       15  W.  R.  420  ' 


34. 


-  Plea       of    pay- 


tatnt.     In  a  suit  for  rent  if  the  tenant    pleads  pay- 


ONUS  OF  -PTiOOT—contd. 

25.  LANDLORD  AND^TENANT— con^J. 
ment  the  onus  probandi  is  on  him.     Pibeeag  Laix. 
V.  Ram  Jew  ax  Laix    .  .    1  W.  R.  264. 

Kooyjo  Behaby  Baxebjee  r.  Roy  Mothoora- 
XATH  Chowdhby       ...         1  W.  R.  155 

35. IniervenoT—Pha 

of  payment.  In  a  suit  for  rent  where  defendant 
denies  the  relationship  of  landlord  and  tenant 
as  subsisting  between  himself  and  the  plaintiff,  and- 
states  that  he  paid  his  rent  to  an  intervener,  it  is  not 
enough  that  the  intervention  is  set  aside  ;  it  stiE 
remains  for  the  Court  to  investigate  the  question 
whether  the  defendant  is  a  raiyat  of  the  plaintiff. 
Jagubdee  r.  Radha  Kishobk    .     13  "W,  R.  259 

^'  Eviction  of   ten- 

ant by  title  superior  to  lessor.  Where  a  tenant 
is  sued  for  rent,  he  can  set  up  eviction  bj'  title  para- 
mount to  that  of  his  lessor  as  an  answer,  and,  if 
evicted  from  jwrt  of  the  land,  an  apportionment  ot 
the  rent  may  take  place.  The  onus  is  on  the  lessor 
who  claims  to  be  entitled  to  an  appointment  to  show 
what  is  the  fair  rate  of  the  lands  out  of  which  the 
tenant  was  not  evicted.  Gopaxxxd  Jha  v.  Lall*. 
Gobixd  Pebshad      ...       12  W.  R.  109 

^'•j      "  ■ Suit  under   sp€~ 

cial  arrangement.  In  a  suit  for  rent  aUeoed  to 
be  due  under  a  particular  arrangement,  the  existence 
of  M  hich  is  repudiated  by  defendant,  it  is  for  plaint- 
iff to  prove  the  arrangement.  SHrsiBHOoGEEE 
GossAix  V.  Ra3i  Jew  ax  Lall      .     8  W.  R.  509 

38-    — — PetU     of    whole 

tenure — Suit  by  shareholder.  In  a  suit  for  rent  by 
a  shareholder  where  the  defendant  contends  that  he 
is  not  bound  to  pay  otherwise  than  by  entirely  to  the 
person  entitled  to  the  whole  rent,  the  onus  is  on  the 
plaintiff  to  show  that  he  is  entitled  to  sue  for  a  frac- 
tional portion.     LALrx  v.  Hejibaj  Sixgh 

20  W.  R.  76 

39.   - — -— Bate     of     rent^ 

proof  of— Evidence  that  rent  stated  in  lease  has 
been  realized.  The  mere  fact  that  a  tenant  some 
time  ago  gave  a  kabuliyat  for  a  limited  period  at  a 
particular  rate  of  rent  is  not  sufficient  in  itself  to 
throw  ujwn  the  defendant  the  entire  burden  of  prov- 
ing what  the  present  rent  is  without  any  evidence 
on  the  part  of  the  landlord  that  the  rent  specified  in 
the  kabuliyat  had  ever  been  realized  from  him. 
MoKux-DA  Chaxdba  Sabsia  v.  Abpax  Alt  Shelkh 

2  C.  W.  N.  47 

^"* Shifting  of  onus 

— Claim  for  rent— Written  receipts,  if  neces- 
sary proofs  of  payment— Written  receipt.^,  if  pri- 
mary evidence.  Written  receipts  for  payments  are 
important,  but  by  no  means  necessary  as' proof  ;  nor 
are  they  of  the  nature  of  primary  evidence,  the  loss 
of  which  must  be  shown  in  order  to  let  in  secondary. 
On  the  evidence  in  the  case  it  was  held  that, 
though  the  case  is  a  most  obscure  and  of  an  unsatis 
factory  character,  and  that,  although  the  plaint- 
iff had  given  good  reasons  for  holding  that  such 
part  of  the  defendant's  case  as  related  to  the  missing 
receipts   was  not  worthy  of  belief,  yet  that  the 
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defendant  did  give  evidence  of  payment  of  the  rent 
claimed,  suificient  to  throw  back  again  on  the 
plantiif  the  onus  of  proving  that  the  rent  was  still 
due.  Plaintiff's  evidence  was  silent  on  the  crucial 
point  of  payment,  her  Dewan  kept  out  of  the  way 
of  examination,  and  no  sufficient  grounds  had 
been  assigned  for  reversing  the  decrees  of  the  High 
Court.  Rameswar  Koer  v.  Bhaeat  Pershad 
Sahi 4C.W.  N.  18 

41.  -  Evidence — Plea 
of  paymenl.  In  a  suit  by  a  landlord  against 
his  tenant  for  arrears  of  rent  due  for  a  portion  of 
the  year  1283  (1876),  the  defendant  pleaded  pay- 
ment and  called  as  his  witness  the  plaintiff's  agent, 
who  admitted  the  receipt  of  certain  payments  from 
the  defendant's  under-tenant  during  the  time  for 
which  the  arrears  were  demanded,  but  swore  that 
they  were  payments  made  in  respect  of  arrears  due 
on  account  of  previous  years.  The  lower  Appellate 
Court,  reversing  the  decree  of  the  Court  of  first 
instance,  ga  7e  the  defendant  credit  for  the  payments 
so  admitted.  Held,  that  the  lower  Appellate  Court 
was  wrong ;  that  the  defendant,  having  pleaded 
payment,  was  bound  to  prove  that  the  admitted  pay- 
ments were  in  respect  of  that  portion  of  the  year 
1283  for  which  the  arrears  were  claimed.  S.  12  of 
the  Rent  Law  applies  to  receipts  given  directly  by 
the  landlord  to  the  tenant,  and  not  to  receipts  given 
to  third  persons.     Syefun  v.  Rudder  Sohay 

I.  li.  R.  7  Calc.  582 

42.  ^ Proof  of  deter- 
mination of  tenancy — Bewj.  Act  VIII  of  1869, 
s.  20.  The  defendant  held  under  a  lease  from  the 
plaintiff  which  expired  in  1867,  when  he  gave  up  pos- 
session without  any  notice.  In  a  suit  subsequently 
brought  against  him  for  arears  of  rent  of  1 867,  1868, 
and  1869  -.—Held,  that  the  onus  was  on  the  plaintiff 
to  prove  that  the  defendant  held  on  after  the  term  of 
the  lease  had  expired.  No  written  notice  or  relin- 
quishment was  necessary.  S.  20,  Bengal  Act  VIII 
of  1869,  did  not  apply.  Tilak  Patak  v.  Mahabir 
Payday       .     7  B.  X,.  R.  Ap.  11 :  15  W.  R.  454 

43.  Suit  for  arrears   of  rent — 

Proof  of  rate  of  rent.  In  a  suit  tj  recover  arrears 
of  rent  from  the  defendants  who,  as  ticcadars  of  the 
plaintiff's  share  in  a  certain  mouzah,  had  been  in  pos- 
session from  1262  to  1281,  without  having  paid  any 
rent,  the  plaintiff,  who  claimed  a  bhowli  rent  at  the 
rate  of  9  annas  of  the  crop,  proved  that  in  the  mou- 
zah in  question  the  raiyats  paid  rent  at  that  rate. 
Held,  that,  under  the  particular  circumstances,  the 
onus  was  on  the  defendants  who  alleged  that  the  pro- 
per rate  was  8  annas  to  prove  their  allegation. 
LocHux  Chowdhry  v.  A:sup  Singh 

8  C.  L.  R,  426 


44. 


Alleged    posses- 


sions of  portions  only  of  land.  In  a  suit  to  recover 
arrears  of  rent  under  a  kabuliat  the  defendant  who 
had  paid  rent  for  upwards  of  four  or  five  years 
pleaded  that  he  had  obtained  possession  of  portions 
only    of  the  lands  demised.     Held  (reversing  the 
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decision  of  Field,  J.),  that  the  onus  was  upon  the 
defendant.  BanyMadhob  Mookerjee  ?;.  Sridhub 
Deb  Ghuttuck        .         .         ,     10  C.  L.  R.  555 

45. —  Suit  for  ejectment  and  for 

arrears  of  rent — Disputed  rate  of  rent.  In  a 
suit  for  arrears  of  rent,  and  for  ejectment  in  con- 
sequence of  non-payment,  where  defendant  chal- 
lenged the  rate  claimed  as  well  as  plaintiff's  right 
to  sue  alone  : — Heid,  that  the  onus  lay  on  plaintiff 
to  prove  his  claim  to  the  rate  of  rent  sued  for  and 
to  show  that  he  was  sole  proprietor.  Ashrtjf  v. 
Ram  Kishen  Ghose    .         .         .  23  W.  R.  289 

46.  Suit  for  ejectment — Ground 

for  retaining  possession,  proof  of.  In  a  suit  for 
ejectment  by  landlord  against  tenant  after  proof  of 
due  service  of  notice,  the  onus  is  on  the  tenant  to 
show  any  ground  for  retaining  possession.  Nttbo 
CooMAR  Ghose  v.  Oozir  Shikdar  .  23  "W.  R.  238 


47. 


Nature  of  tenure- 


Evidence  of.  In  a  suit  in  ejectment  valued  under 
RlOO,  the  defendants,  who  were  sued  as  yearly 
tenants,  replied  that  their  tenure  was  a  mirasi 
gujasta  tenure,  and  in  proof  of  their  allegation  ad- 
duced evidence  which  was  not  displaced  by  the 
plaintiffs.  The  lower  Courts  considered  that  de- 
fendant's allegation  was  well  founded.  Held,  that, 
there  being  evidence  of  the  defendant's  allegation, 
the  plaintiffs,  having  failed  to  make  out  a  prima 
/rtCi'e  case,  were  not  entitled  to  a  decree  for  eject- 
ment.    Byji  Nath  Sahoo  v.  Ramdotjr  Roy 

7  C.  L.  R.  369 


48. 


Suit     by    land- 


lord to  eject  tenant  on  expiration  of  tenancy.  Where 
a  landlord  sues  to  eject  a  raiyat  on  the  ground 
of  his  tenancy  having  expired,  the  tenant  is  not 
called  upon  to  state  the  character  of  his  tenancy 
until  the  plaintiff  has  given  prima  facie  proof  that 
it  is  of  a  terminable  character,  and  that  it  has  ter- 
minated. A  sued  to  eject  B  on  the  ground  that  a 
temporarv  settlement  effected  with  him  had  expired. 
B  set  up"  a  gujasta  title  to  the  land.  The  lower 
Courts  disbelieved  plaintiff,  but  called  on  B  to  sup- 
port the  title  he  had  set  up,  and  he  failing  to  do 
so,  gave  A  a  decree.  Held,  that  A 's  suit  should 
have  been  dismissed  when  it  was  found  that  the 
evidence  he  put  forward  was  unworthy  of  credit. 
BuLLEE  Aheer  v.  Nishan  Singh 

3  C.  L.  R.  209 


49. 


Suit     to     eject 


tenant  holding  over  after  expiry  of  lease.  In  a  suit 
to  eject  a  tenant  holding  over  after  the  expiry  of 
a  pottah  which  was  merely  for  a  number  of  years, 
the  onus  is  on  the  landlord  to  show  that  the  tenure 
was  such  that  the  express  limit  of  years  may  be 
fairly  applied  to  the  possession  and  construed  to  give 
the  right  of  re-entry.  Roy  Odyte  Narain  Singh 
V.  Ubhurun  Roy       .         .       4  W.  R.,  Act  X,  1 

Sheeb  Dyal  Patjleet  v.  Dwarkanath  Sookul. 
2  W.  R.,  Act  X,  54 

50.  . Right    of    occu- 
pancy.    Where  a  tenant  holding  under  a  terminable 
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lease  which  does  not  provide  for  re-entry  makes  no 
allegation  of  previous  possession,  and  there  is  no  ad- 
mission of  it  on  the  other  side,  the  tenant  is  bound  to 
go  out  at  the  expiration  of  his  term  ;  and  if  he  claims 
a  right  of  further  occupancy,  it  is  for  him  to  prove 
that  right.  Pttddomosee  Dossia  v.  Jholla 
Paixy 7W.E.283 


5L 


Ejectment — Right 


of  occupancy.  In  a  suit  by  a  zamindar  against 
a  raiyat  for  recovery  of  possession  of  land,  of  which 
the  plaintiff  alleged  he  had  granted  the  defend- 
ant a  lease  and  taken  a  kabuliat,  and  that  the  lease 
had  expired,  the  defence  was  that  the  defendant 
did  not  hold  under  any  lease  from  the  plaintiff,  that 
the  kabuliat  was  not  genuine,  and  that  the  defend- 
ant by  his  holding  had  acquired  a  right  of  occupan- 
cy. Held,  that  the  onus  was  on  the  plaintiff  to 
prove  the  kabuliat,  and  not  on  the  defendant  to 
prove  that  he  had  acquired  a  right  of  occupancy. 
Therefore,  where  the  plaintiff  failed  to  prove  the 
kabuliat,  the  suit  was  held  to  be  rightly  dismissed, 
though  the  defendant  failed  to  show  any  right  of 
occupancy.     Wallah  Allee  v.  Golam  Gous 

10  B.  li.  E.  Ap.  32  :  19  W.  B.  215 

52. Refusal   to    quit 


after  notice.  In  a  suit  by  a  zamindar  to  obtain  khas 
possession  of  land  within  his  estate,  if  a  defendant 
is  a  middleman,  the  right  of  plaintiff  follows  as  a 
matter  of  course,  unless  defendant  can  make  out  his 
claim  to  exclude  the  zamindar  ;  but  if  defendant  is  a 
raiyat,  plaintiff  must  show  some  cause  of  action 
beyond  the  bare  circumstance  of  defendant's 
refusal  to  quit  after  notice  under  X  of  1859.  He 
must  show  that  the  raiyat  is  of  a  class  liable  to 
eviction.  Lalla  Joysath  Sahee  Deo  r.  Lutchen 
Christian-       .         .         ,         .        16  W,  B.  158 

See  Peahlad  Sex  r.  DrRGAPRASAD  Tewari. 
2  B.  L.  E.  P.  C.  Ill :  12  W.  E.  P.  C.  6 
12  Moo.  I.  A.  286 


53. 


Suit  under     Act 


X  of  1859,  s.  23,  d.  5.  In  a  suit  under  cl.  5.  s.  23, 
Act  X  of  1859,  the  question  of  illegal  ejectment 
was  the  only  question  for  adjudication.  The  onus 
in  such  a  cause  was  upon  the  plaintiff.  Asgur 
f.  GoLrcK  Chuxder  Chowdhry    .  8  W.  E.  383 


54. 


Suit  for  possession  by  ten- 


&nt—Appropriatio)i  of  crops  by  another  tenant. 
In  a  suit  to  recover  possession  where  a  plaintiff  had 
held  over  the  term  of  his  lease  and  raised  a  crop 
which  was  appropriated  by  defendant  (an  adjacent 
tenant),  on  the  ground  that  the  disputed  land  was 
his  alluvion : — Held,  that  the  onus  lay  upon  the 
defendants  (tenant  and  zamindar)  to  show  that  the 
land  held  bj'  the  plaintiff  was  removed  from  the 
control  of  the  owner  of  the  estate  by  circumstances 
which  brought  it  under  the  control  of  the  defendant- 
tenant.     Hema  Pandey  v.  Gujadhitr  Roy 

24  W.  E.  108 


55. 


Suit  to  set  aside  order  of 
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ment  Reg'Jation  (III  of  1872),  ss.  21,  25.  In  a 
suit  instituted  in  January,  1887,  by  a  plaintiff  to  set 
aside  a  settlement  made  under  Regulation  III  of 
1872,  and  to  recover  khas  possession  of  a  mouzah, 
alleging  that  the  defendant  held  the  lands  as  chak- 
ran,  and  that  the  services  for  which  he  held  them 
had  ceased,  the  defendant  pleaded  that  the  tenure 
was  dar-mokurari,  that  the  lands  had  been  settled  as 
such  in  June,  1877,  and  that  the  suit  was  conse- 
quently barred  by  the  special  limitation  provided  by 
s.  25  of  the  Regulation.  It  was  contended  that  the 
onus  of  proving  the  tenure  to  the  dar-mokurari, 
which  had  been  thrown  on  the  defendant,  had  been 
wrongly  so  thrown  on  him,  as  the  suit  was  substan- 
tially one  to  set  aside  a  decree.  Held,  that  the  onus 
of  proving  the  validity  and  propriety  of  the  settle- 
ment proceedings  upon  which  he  relied  had  been 
properly  thrown  on  the  defendant.  Nadiak  Chaxd 
Sixgh  v.  Chitsdeb  Sikhttr  Sadhu 

I.  li.  E.  15  Calc.  765 


56.  Suit 

illegal    distraint.    In 


for     damages      for 
a    suit    for  recoverv  of 


damages  by  a  plaintiff  on  the  ground  that  his  land- 
lords, the  defendants,  had  distrained  their  paddy 
alleging  higher  jummas,  the  onus  is  on  the  plaintiff 
to  prove  the  annual  rent  payable  by  him. 
Chtjxdeb  Kast  Mttkerji  v.  Hem  Lal  Mon-dal 

1  C.  W.  N.  463 


57. 


Pentd   Code   (Act 


XL  V  of  18  30),  s.  421 — Dishonest  removal  of  property 
to  avoid  distraint — Distraint  for  arrears  of  rent  under 
the  Rent  Recovery  Act — Absence  of  presumption  in 
favour  of  its  legality — Onus  of  proof  on  prosecution 
to  prove  legality — Conviction  in  absence  of  such  proof 
— Illegality.  Where  a  distraint  is  made  under  the 
Rent  Recovery  Act  for  arrears  of  rent,  there  is  no 
presumption  that  it  is  legally  made  ;  and,  if  persons 
are  charged  vrith  having  dishonestly  removed  pro- 
perty to  avoid  it,  the  prosecution  must  prove  that  it 
was  a  legal  distraint.  In  the  absence  of  such  proof, 
persons  who  have  resisted  the  distraint,  or  have 
removed  their  property  to  avoid  it,  cannot  be  con- 
victed of  an  offence,  inasmuch  as  they  had  a  right  of 
private  defence  of  their  property  unless  the  distraint 
was  legal.  Kisg-Ejiperor  v.  Gop  alas  amy  (1902) 
L  li.  E.  25  Mad.  729 


Settlement  Officer — Sonthal  Pergunnaha    Seitle- 


58. 


Permanency    of 


tenancy.  In  a  suit  for  ejectment,  where  the  defend- 
ant sets  up  a  permanent  tenancy,  the  onus  is  upon 
the  defendant  to  show  this.  Ismail  Khax  ilAHO- 
med  v.  Aghobe  Nath  Mckerjee  (1903) 

7  C.  W.  N.  734 

26.  LEGITIMACY. 


L  Proof   of   legitimacy — Proof 

of  heirship  depending  upon  illegitimacy  of  defend- 
ant— Suit  for  possession.  The  plaintiffs  in  a  suit 
to  eject  the  defendant  from  land  of  which  he  was  in 
actual  possession  having  to  prove  not  only  their 
relationship  (which  was  not  disputed),  but  their  heir- 
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ship,  which  depended  upon  the  illegitimacy  of  the 
defendant,  were  held  bound  to  give  sufficient  general 
evidence  in  support  of  their  case,  to  throw  upon 
defendant  the  onus  of  proving  his  legitimacy.  Ma- 
homed GouR  Au  Khan  v.  Ashruffooxissa 

2  "W.  R.  P.  C.  13 :  9  Moo.  I.  A.  422 

Mahomed  Gour  Atj  Khax  v.   Ahmed  Khan 
^.n!^-  '     2  W.  B.  p.  C.  13 :  9  Moo.  I.  A.  504 

2.— ■  Evidence  Act  (I  of 

J.872),  s.  112 — Presumption  as  to  paterniti/  of  child 

■    horn   after   death   of   husband — Burden    of    proof — 

Illness  of  hushand,  rendering   act   of  begetting   child 

V",.  improbable.      Where   a   child    was    born   after   the 

•    ^-•  ■  death  of  the  husband,  under   such   circumstances 

■  ■■'  *J  as.  to  give  rise  to  the  presumption  under  s.    112   of 

"'.  v/.  the    Evidence   Act   (I    of    1872)  :  Held,   in   a   suit 

(f.  ^-'i-'b'y  the  appellants  to  dispute  the  paternity  of  the 

child,  that  the  burden  of  proof  lay  on  them,  and 

that   on   the    evidence   the   presumption  was    not 

rebutted.       See    Nogendra    Nath    Pahari  v.    Bam 

Gobind  Pahari,   I.   L.   B.   29  Cah.  Ill,  Beporler's 

Note.      TiRLOK  Nath  Shxtkul  v.  Lachmin  Ktjn- 

wari  (1903) 

I.  L.  R.  25  All.  403 :  s.c.  L.  R.  30  I.  A.  152 

7  C.  W.  ]Sr.  617 


27.  LIMITATION  AND  ADVERSE  POSSESSION. 
1.  Plea    of   limitation.    When  a 


defendant  pleads  limitation,  the  onus  probandi  is 
on  the  plaintiff.  Brojendro  Coomar  Roy  Chow- 
DHRY  V.  Radha  Gobindo  Shah     .    1  W.  R.  235 

Collector  of  RuKGroRE  v.  Prosuxxo  Coomar 
Tagore 5  W.  R.  115 

Panduraxg  Govixd  v.  Balkrishx^.  Hari 

6  Bom.  A,  C.  125 

Ktjmola  Dassee  v.  Azmur  Ali    .    7  W.  R.  13 

Nobokishore  Dey  v.  Ramkishex  .  9  W.  R.  131 

Bhiloo  MuxorL  v.  Motee  Lall  Ghose  Muxdtjl 

9  W.  R.  251 

GossAix    Doss    Kooxdoo    v.    Siroo    Kumaree 
Debia    .         .     12  B.  L.  R.  219  :  19  W.  R.  192 

Ghogoolee  v.  Muzhur  Hosseix 


24  W.  R.  389 

—  Limitation — Suit    for     posses 


2.  — ^ 

sion — Dispossession — Cause  of  action.  In  a  suit 
between  two  zamindars,  the  appellant  sought  to  dis- 
turb the  admitted  possession  for  about  eleven  years 
of  the  defendant.  The  defendant  insisted  on  a  pos- 
session of  much  longer  duration  as  a  statutory  bar  to 
the  suit.  Held,  that  the  onus  was  on  the  appellant 
to  prove  that  the  cause  of  action  accrued  to  him  on  a 
dispossession  within  twelve  years  before  suit,  and 
that  he,  or  some  other  person  through  whom  he 
claims,  was  in  possession  during  that  period. 
Mitrasue  Singh  v.  Nund  Lall  Sixgh 

1  W.  R.  P.  C.  51 


OWUS  OF  -p-ROOT—contd. 
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s.c.    NiTRASTTR   SlNGH  V.    NuND   LaLL    SiNGH 

8  Moo.  I.  A.  ig^ 

Sidhee   Nuzeer  Ali  Khan  v.  Woomesh  Chun- 
der  Mitter  .         ...     2  "W.  B.  75 

Mahomed  Hossaix  v.  Sueathoonissa  Khan.tjm 

2  W.  R.  89 

Kedarnath  Acharjee  v.  Bhugwan  Chundee 

NuxDEE 2  "W.  R.  15S 

GooROODoss  Roy  v.  Huroxath  Roy 

2  W.  R.  246 
Jugodumba  Chowdhraix  v.  Ram  Chuxder  Deo 

6  W.  R,  327 

Boolee  Sixgh  v.  Hueobuns  Naraix  Singh 

7  W.  R.  212 

Lall  Sixgh  v.  Modhoosoodun  Roy 

8  W.  R.  426 

Dinobundhoo  Suhaye  v.  Furlong 

9  W.  R.  155 

Busseerooxissa   Chowdhraix     v.    Leelanund 
Sixgh 14  W.  R.  135 

Ameer  Ali  v.  Ixderjeet  Kooee  15  "W.  R.  43 

Kalee  Naraix"  Bose  v.  Axund  Moyee  Goopta 

21  "W.  R.  79 


3. 


Adverse     possession — Proof 


of  loss  of  title  by.  Held,  by  the  Privy  Council 
(affirming  the  judgment  of  the  High  Court),  that,^ 
where  the  plaintiff  has  established  his  title  to  land,, 
the  burden  of  proving  that  the  plaintiff  has  lost  that 
title  by  reason  of  the  adverse  possession  of  the 
defendant  is  upon  the  defendant.  Radha  Gobix'D 
Roy  v.  Inglis         .         .         .     7  C.  L.  R.  364 


4. 


Joint      ancestral 


property — Limitation.  Held,  that  the  admission  of 
certain  property  being  joint  ancestral  throws  the 
burden  of  proving  exclusive  and  adverse  possession 
beyond  limitation  upon  the  sharer  refusing  to  admit 
other  heirs.     Dabee  Suhai  v.  Sheo  Dass  Rai 

1  Agra  285 

5.      Limitation    Act, 


1877,  Art.  144.  Under  Art.  144  of  the  Limitation 
Act  (XV  of  1877),  it  is  not  for  the  plaintiff  to 
prove  that  he  has  been  in  possession  within  twelve 
years  before  suit,  but  it  is  for  the  defendant  to  show 
that  he  has  held  adversely  to  the  plaintiff  for  twelve 
years.     Nyamtula  v.  Naxa  valad  Faridsha 

I.  L,  R.  13  Bom.  424 


6. 


Suit    for    posses- 


sion. Where  a  defendant  pleads  partly  title  and 
partly  purchase,  and  asserts  his  own  possession  on 
ancient  titles,  denying  that  the  plaintiff's  father  or 
ancestor  had  been  in  possession  of  any  portion  of  the 
land  in  dispute  for  a  very  long  period,  the  onus  of 
proving  possession  within  the  period  of  limitation  is 
on  the  plaintiff.  Ishue  Chundee  Biswas  v. 
Bissumbhue  Biswas     .         .     W.  R.  1864, 107 
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Kedaexath  Mooeebjeg  v.  Mohesh  Chundeb 
Patjut 1  W.  B.  67 


7.    Suit    for 

sion — Proof   of   adverse   possession.     In 


posses- 
suit   to 


recover  possession,  where  defendants  plead  limita- 
tion, and  plaintiff  proves  that  the  commencement  of 
the  possession  of  the  party  through  whom  defend - 
■ants  claim  was  as  tenant,  it  is  for  those  who  set  up 
the  plea  of  limitation  to  show  when  the  nature  of 
that  possession  was  changed,  and  how  it  became 
adverse.  Ramdetux  Satra  v.  Nobin  Chuxdbb 
Chowdhky       .         .         .         .       12  W.  R.  250 


8. 


Suit    for    posses- 


sion— Limitation.  Where  a  plaintiff  brought  a  suit 
in  1856  to  recover  landed  property  which  was  in  the 
possession  of  the  defendant  since  1845,  and  at  the 
time  of  the  institution  of  the  suit  it  was  held  that 
before  the  plaintiff  could  recover  he  must  prove, 
first,  possession  within  twelve  years  before  suit  ; 
and,  secondly,  title  to  possession.  Beer  Chundee 
JoBRAJ  V.  Deputy  Collectok  of  Bhullooah 

13  W.  B.  P.  C.  23 


8. 


Benami     transac- 


tion— Limitation.  In  a  suit  for  immoveable  pro- 
perty under  a  kobala  more  than  twelve  years  old, 
where  defendant  pleads  that  plaintiff  was  only  a 
benamidair  and  was  never  in  possession,  plaintiff 
must  prove  not  only  title,  but  also  possession  within 
twelve  years  of  the  filing  of  the  suit.  Kedarxath 
Mahata  v.  Kadumben-ee  Debea   .  10  "W.  B.  239 


10. 


Suit    for   posses- 


sion— Limitation.  In  a  suit  for  possession  of  land 
on  the  ground  that  it  belonged  to  plaintiff 's  talukh 
where  defendant  pleaded  limitation  : — Held,  that 
the  burden  lay  with  the  plaintiff  to  prove  that  he 
had  possession  (i.e.,  enjoyed  the  land)  ^vithin  twelve 
jrears  of  the  suit.  Ram  Lochux  Chowdhey  v. 
Joy  Dooboa  Dossia    .         .         .  11  W.  E.  283 


11. 


Suit  for    posses- 


sion. The  plaintiff's  ancestors  having  been  declared 
by  a  decree  of  the  Peishwa's  Government  in  1722  to 
be  entitled  to  the  whole  of  the  patilki  watan  of  Pan- 
derai  and  the  defendants  having  a  watan  patra  from 
the  Raja  of  Satara  in  1742  in  favour  of  their  claim 
to  a  half  share,  but  being  unable  to  show  that  their 
ancestors  had  any  concern  with  the  watan  for  a 
period  of  ninety-six  years  subsequent  thereto, 
during  which  the  plaintiff's  ancestors  were  recog- 
nized as  owners  : — Held,  that  the  onus  was  on  the 
defendants  to  show  sufficient  adverse  possession 
previous  to  suit  as  to  entitle  them  to  the  property. 
Amietrav  p.  Kokdi  v.  Manaji  J.  Jagtap 

3  Bom.  A.  C.  49 


12. 


Suit  to     recover 


possession  of  land — Limitation.  A  suit  to  recover 
possession  of  an  unenclosed  piece  of  ground  must 
be  brought  within  twelve  years  from  the  time  the 
cause  of  action  accrued,  and  in  deciding  this  the 
issue  is,  not  that  the  plaintiff  must  show  that  he 

VOL.    IV. 
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exercised  some  right  of  ownership  over  the 
I  ground  within  the  twelve  years  preceding  the  filing 
j  of  the  action,  but  that  twelve  years  had  not 
I  elapsed  between  the  day  the  defendant  interfered 
I  with  the  plaintiff's  possession  and  the  date  on 
which  the  plaintiff  filed  his  claim.  Sagaxgowda 
Bi>-  Basanoowda  v.  Basapa  bin  Chenapa 
:  9Bom.^..^.- 

,        13.  ' Limitatiorir—^et-'.    . 

i    Uement.     In  a  suit   for   possession,    where   defend-    " 
ant  denies  plaintiff's  title  and  sets  up  a  defence  in- 
volving  the    plea    of   limitation,    the    question    ef 
limitation  does  not  depend  upon  whether  defendant 

,    was  in  possession,  but  upon   whether  plaintiff  was 
in  possession.     Where  defendant  admitted  that  the  •^*-  .. 
permanent  settlement  was  ordered  to  be  made  with   \ 
the  party  in  possession,   and  that  it  was  made^ViP^ 
within  twelve  years  prior  to  the  suit  with  the  party    ' 
from  whom  plaintiff  claimed  : — Held,  that,  until  the 
contrary  was  shown,  that  party  was  rightly  pre- 
sumed to  be  in  possession,  and  plaintiff's  claim 
was  not  barred  by  limitation.     ^Iahomed  Kobeer 
V.  Abdool  Azeem  .         .  24  W.  B.  315 


'*  Y. 


14. 


—  Suit  for   posses- 
to    obtain    posses- 


sion— Proof  of  title.  In  a  suit 
sion,  where  defendant  pleads  limitation,  plaintiff  is 
bound  not  only  to  prove  his  title,  but  also  to  show 
affirmatively  that  his  cause  of  action  accrued  within 
twelve  years  before  the  commencement  of  the  suit  ; 
and  he  must  succeed  upon  the  strength  of  his  own 
title,  not  upon  the  weakness  of  his  opponent's 
LtTTCHOo  Kha>-  v.  Foley        .       24  W.  B.  273 


15. 


Suit    for  posses- 


sion— Limitation.  In  a  suit  for  possession  of  land 
the  defendants  claimed  to  hold  under  a  valid  miras 
tenure  so  as  to  be  entitled  to  the  ground  rent  from 
the  raiyats,  and  to  pay  the  plaintiff  who  was  the  su- 
perior landlord  merely  the  miras  rent.  Held,  that, 
the  plaintiff  being  admitted  to  be  landlord,  the  onus 
was  upon  the  defendants  to  prove  either  that  they 
had  a  valid  miras  tenure,  or  that  they  had  held  ad- 
versely to  the  plaintiffs  as  mirasdars  for  more  than 
twelve  years,  and  that  the  plaintiffs  had  notice  of 
such  adverse  holding.  Prahlad  Sen  v.  BudTiu 
Singh,  2  B.  L.  B.  P.  C.  Ill,  cited  and  followed. 
Ogra  Ka>t  Chowdheee  v.  Mohesh  Chits'der 
Sickdae 4  C.  Ij.  B.  40 


16. 


Dispossession- 


Presumption — On  us     prdhandi — Limitation — Joi:it 
owners.    Adverse    possession    between.     Under  the 
former  Limitation  Act   the   cause   oi    '    tioo     ' 
under  the  present  law  the  event  from  wtiic, 
tion  is  declared  to  run,  must  have  oc^iui.         •'    ' 
the  prescribed  period,  and  it  lies  on  the  i '  o 

show  this.     Accordingly,  where  the   sui'  pi-f- 

session  and  the  cause  of  action  is  dispose. ..cjio^.,  -_c 
plaintiff  is  bound  to  prove  possession  and  disposses- 
sion \vithin  twelve  years.  Possession  is  not  neces- 
sarily the  same  thing  as  actual  user.  When  land 
has  been  shown  to  have  been  in  a  condition  unfit- 
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ting  it  for  actual  enjoyment  in  the  usual  modes,  at 
such  a  time  and  under  such  circumstances  that  that 
estate  naturally  would,  and  probably  did,  continue 
till  within  twelve  years  before  suit,  it  may  properly 
be  presumed  that  it  did  so  continue,  and  that  the 
previous  possession  continued  also  until  the 
contrary  is  proved.  Svich  a  presumption  is  in  no 
sense  a  conclusive  one.  Its  bearing  uj)on  each 
particular  case  must  depend  upon  the  circumstan- 
ces of  that  case.  Man v  acts  \\hich  would  be  clearly 
adverse,  and  might  amount  to  dispossession  as 
between  a  stranger  and  the  true  owner  of  land, 
would,  between  joint  owners,  naturally  bear  a 
different  construction.  Mahomed  Alt  Khax  v. 
Abdul  Guxny 

I.  li.  R.  9  Calc.  744 :  12  C.  li.  R.  257 
17.  Conflicting  evi- 
dence of  'possession — Presumption  of  possession 
from  title — Possession  and  actual  user — Character 
of  land  in  dispute — Mode  of  enjoyment.  It  is 
only  when  the  evidence  of  possession  is  strong  on 
both  sides  and  apparently  equally  balanced  that  the 
presumption  that  possession  goes  Mith  title  should 
prevail.  The  principle  does  not  apply  where  the 
evidence  of  possession  is  equally  unworthy  of 
reliance  on  both  sides.  Dhram  Sing  v.  Hurpershad 
Sing,  T.  L.  R.  12  Calc.  38,  explained.  Possession, 
however,  is  not  necessarily  the  same  as  actual  user. 
When  therefore  the  plaintiff  has  to  prove  possession 
of  land  in  dispute  within  the  statutory  period  of 
limitation,  if  there  is  anything  special  in  the  charac- 
ter of  the  land,  for  example,  when  it  is  permanently 
or  temporarily  incapable  of  actual  enjoyment  in  any 
one  of  the  customary  modes,  a  presumption  in 
favour  of  continuance  of  possession,  though  in  no 
sens-^  a  cnn^'lusive  one.  may  arise.  Mahomed  Ali 
Khan  v.  Abdul  Gunnv,  L  L.  R.  9  Calc.  744  :  12  C.  L. 
R.  257,  referred  to.  Thakur  Singh  v.  Bhogeraj 
Singh     .         .         .         .      I.  1..  B.  27  Gale.  25 


18. 


Suit  for    posses- 


sion— Previous  dispossession — Limitation — Evi- 

dence. In  every  suit  for  the  recovery  of  land,  on 
the  allegation  of  previous  dispossession  by  the  de- 
fendant, the  plaintiff  must  start  his  case  by  showing 
that,  at  some  time  within  twelve  years  previous  to 
the  institution  of  the  suit,  he  has  been  in  possession 
of  the  land  sued  for.  Perhlad  Sein  v.  Rajender 
Kishore  Singh,  12  Moo.  I.  A.  397  :  DawJcins  v.  Lord 
Penrhyn,  /  Aj)}).  Cases  951  ;  and  Noyes  v.  Crawley, 
10  Ch.  D.  31,  36,  cited.  Bhoothnath  Chatterjee 
V.  Ked  vRXAT]!  Baxkerjee  .  I.  L.  R.  9  Calc.  125 


19. 


Suit  for    posses- 


sion— Previous  dispossession — Limitation.  Where 
in  a  suit  for  the  recovery  of  land  based  on  title, 
the  plaintiff  alleges  that  he  has  been  in  posses- 
sion of  the  land  and  was  dispossessed  therefrom  by 
the  defendant  within  twelve  years  prior  to  the  insti- 
tution of  the  suit,  mere  proof  of  such  possession  Avill 
not  be  sufficient  to  entitle  the  plaintiff  to  n  decree. 
Wise  v.  Ameerunnissa  Khatoon,  L.  R.  71.  A.  73, 
followed.     Kawa  Manji  v.  Khowaz  Nussio,  5  C.  L. 
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— contd. 
R.   278.  disapproved.     Ertaza  Hossein  v.   Bany 
MisTRY  .  I.  L.  R.  9  Calc.  130  :  11  C.  L.  R.  393 

20.  — 

1877,   Sch. 


■  Limitation  Act, 

-Burden   of  proof — Date 
of    possession. 


II,  Art.  142- 
of  dispossession  or  discontinuance 
The  claimants  had  shown  that  thej'  formerly  were 
proprietors  of  the  land  to  which  they  alleged  title, 
and  from  which  they  claimed  to  oust  the  defend- 
ants ;  but  they  had  been  dispossessed,  or  their 
possession  had  been  discontinued,  some  years  before 
this  suit  was  brought  by  them  and  the  land  was 
occupied  by  the  defendants  who  denied  their  title. 
That  being  so,  the  burden  of  proof  was  on  the  claim- 
ants to  i^rove  their  possession  at  some  time 
within  the  t^velve  years  (prescribed  by  Art.  152  of 
Sch.  II  of  Act  XV  of  1877)  next  preceding  the  suit. 
That  the  claimants  certainly  showed  an  anterior 
title  was  not  enough,  without  proof  of  their 
possession  within  twelve  years,  to  shift  the  burden 
of  proof  on  to  the  defence  to  show  tliat  the  defend- 
ants were  entitled  to  retain  possession.  Mohima 
Chunder  Mozumdar  v.  Mohesh  Chitnder  Neogi 
I.  L.  R.  16  Gale.  473 
L.  R.  16  I.  A.  23 

21.  Ijimilation    Act 

{XV  of  1877),  Sch.  II,  Arts.  142,  144— Burden  of 
proof.  The  plaintiff,  who  was  the  sistqr  of  the 
defendant,  sued  in  1888  to  recover  from  him  a 
moiety  of  a  paramba  purchased  by  them  jointly  in 
1877.  In  1878  the  plaintiff  went  to  live  elsewhere, 
but  from  time  to  time  returned  and  spent  a  few 
days  Avith  the  defendant  on  the  land  in  suit.  The 
defendant  pleaded  limitation.  Hdd,  that  the  Limi- 
tation Act,  Sch.  II,  Art.  144,  applied  to  the  suit, 
and  the  burden  of  proving  adverse  possession  lay 
on  the  defendant.     Alima  v.  Kxjtti 

I.  li.  R.  14  Mad.  96 


22. 


Limitation     Act 


{XV  of  1877),  Arts.  142  and  144.  In  cases  falling 
under  Art.  142  of  the  Limitation  Act,  the  plaintiff 
must  at  the  outset  show  possession  Avithin  twelve 
years,  and  cannot  rest  merely  on  a  proof  of  title  ; 
Avhile  in  cases  falling  under  Art.  144  the  plaintiff 
may  rest  content  with  proof  of  title  only  in  the  first 
instance,  and  the  burden  lies  on  the  defendants  to 
show  that  they  have  had  a  possession  inconsistent 
with  the  title  of  the  plaintiff  for  more  than  twelve 
years  before  suit.  The  plaintiff  sued  to  recover  pos- 
session of  certain  land,  together  Anth  mesne  profit 
until  recoA^ery  of  possession,  alleging  that  he  had 
obtained  possession  under  his  sale  and  that  his  pos- 
session AA^as  obstructed  by  the  defendants.  Hdd, 
that  the  suit  fell  under  Art,  142,  and  not  144,  of  the 
Limitation  Act.  and  that  it  Avas  for  the  plaintiff  to 
shoAV  that  he,  or  those  under  Avhom  he  claimed,  had 
been  in  possession  Avithin  tAA'elve  years  before  suit. 
Rao  Karan  Singh  v.  Bakar  Ali  Khan,  I.  L.  R.  5  All, 
1;  L.  R.9  I.  A.  99,  and  Mohima  Chunder  Mozoom- 
dar  V.  Mohesh  Chunder  Neogi,  I.  L.  R.  16  Calc. 
473  :  L.  R.  16  I.  A.  23,  explained.  Faki  Abdxtlla  v. 
Babaji  Guxgaj      .         .     I.  L.  R.  14  Bom.  458 
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23.  — —   Limitation     Act 


(XV  of  1877),  Art.  142— Sale  while  vendor  is  out 
of  possession — Adverse  possession.  In  a  suit  brought 
by  a  vendee  to  recover  possession  of  immove- 
able property  which  was  not  in  the  possession  of  his 
vendor  at  the  time  of  the  sale,  the  defence  having 
raised  the  point  of  adverse  possession  for  more  than 
twelve  years  : — Held,  that  the  onus  lay  upon  the 
plaintiff  to  show  that  the  claim  was  not  barred  by 
the  defendant's  adverse  possession  by  proving  that 
his  vendor  had  been  in  possession  within  twelve 
years  before  the  dat«  of  sale  under  Ait.  142,  Sch.  II 
of  the  Limitation  Act.    K^shts-ath  Sitaram  Ozf.  v. 

ShRIDHAR    MaHADEV    PaTANTvAR 

L  L.  R.  16  Bom.  343 


24. 


Suit      for    pos- 


session of  immoveable  property — Question  of  title 
— Limitation  Ad,  s.  28.  Where  a  suit  for  the 
recovery  of  possession  of  immoveable  property  is 
resisted  by  a  plea  of  adverse  possession  for  more 
than  twelve  years,  the  question  of  limitation 
becomes  a  question  of  title,  and  it  lies  upon  the 
plaintiff  in  the  first  instance  to  give  satisfactory 
prima  facie  evidence  of  his  possession  within 
twelve  years  of  the  suit.  Mohima  Chunder 
Mozoomdar  v.  Mohesh  Chunder  Neogi,  I.  L.  R.  16 
Calc.  473,  and  Parmanand  Misr  v.  Sahih  Ali,  1. 
L.  R.  11  All.  438,  referred  to.  Jafar  Husaix  v. 
Mashfq  Alt     .         .         .     I.  L  R.  14  AIL  193 


25. 


-  Suit       for     pos- 
In  a  suit  for  pos- 


session  of  immoveable  property.     

session  of  immoveable  property  it  is  for  the  plaintiff 
to  show  by  some  prima  facie  evidence  that  he  has 
a  subsisting  title  not  extinguished  by  the  operation 
of  limitation  before  the  defendant  can  be  called  upon 
to  substantiate  a  plea  of  adverse  possession.  Par- 
manand 31isr  V.  Sahib  Ali,  I.  L.  R.  11  All.  438  and 
Jafar  Husain  v.  Mashuq  Ali,  I.  L.  R.  14  All.  193, 
referred  to.  In  dealing  with  the  question  of  posses- 
sion as  between  brothers  and  sisters  in  native  fami- 
lies regard  must  be  had  to  the  conditions  of  life  under 
which  such  families  live,  and  to  the  fact  that  in  such 
families  the  management  of  the  property  of  the 
family  is,  by  reason  of  the  seclusion  of  the  female 
members,  ordinarily  left  in  the  hands  of  the  male 
members.  In  the  case  of  such  families  slight  evi- 
dence of  enjoyment  of  income  arising  from  the 
property  is  sufficient  prima  facie  proof  of  possession. 
Fnzal  Karim  v.  TJmda  Bibi,  All.  WeeHy  Notes, 
(18S4)  171,  referred  to.  Ixayat  HrsEX  v.  Ali 
Httsex     .  .    L  li.  R.  20  AIL  182 

26- Suit      for    pos- 
session— Limitation   Act   {XV  of  1877),  Art.  142 

Evidence  and  proof  of  possession.  A  suit  for  the 
proprietary  possession  of  land  was  defended  on  the 
groiind  of  limitation,  resting  on  the  defendant's  pos- 
session displacing  the  pla  ntiff's  case  that  her  pre- 
decessor in  title  had  possessed  the  land  within 
twelve  years  before  the  suit.  This  defendant  had  a 
possession  which  was  admitted  to  have  extended 


OHTTS  OF  IP'ROO'F—contd. 
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back  for  seven  years  before  the  suit.  The  doca- 
mentary  evidence  showing  that  he  had  been  in 
possession  for  more  than  five  years  immediately 
preceding  those  seven  years  was  exactly  similar  to 
the  evidence  which  accompanied  his  possession 
during  that  period.  The  evidence  consisted  of  a 
series  of  documents  such  as  were  usually  given 
to  and  received  by  the  possessor  of  lands,  and 
they  extended  throughout  the  period  in  dis- 
pute, going  back  far  behind  the  twelve  years 
which  would  bar.  It  was  not  necessary  to 
consider  whether  the  burthen  of  proof  was  shifted 
merely  by  the  seven  years'  admitted  posses- 
sion, as  the  additional  evidence  raised  the  infer- 
ence that  the  same  possession  had  continued  for 
more  than  twelve  years.  Held,  that  the  burthen 
of  rebutting  this  inference  had  not  been  discharged 
by  evidence  given  by  the  plaintiff,  while  the  evi- 
dence for  the  defendant  had  amply  sustained  the 
burthen  originally  laid  upon  him  to  show  his 
twelve  years'  possession.  I>">"ASDrrTTF  Udayax 
V.  Upakaeath  Udaya:s-     .     I.  Ij.  R.  23  Mad.  10 


27. 


Ejectment,   suit 


for — Limitation.  In  an  action  of  ejectment  the 
plaintiff  need  not  fail  merely  because  he  cannot 
prove  that  he  has  been  in  possession  of  the  land 
claimed  within  twelve  years  ;  he  must  show  that 
his  cause  of  action  (that  is,  the  taking  possession 
of  the  land  by  another  person)  has  accrued  within 
that  period.  Pa^'duraxg  Govdcd  r.  Balkrishxa 
Hari  ....       6  Bom.  A.  C.  125 


28. 


Suit    for      pos- 


session— Ejectment — Evidence — Previous  possession. 
A\Tiere,  in  a  suit  for  possession  of  land,  the 
plaintiff  proves  merely  that  he  has  been  in  possession 
of  the  disputed  land  at  some  time  within  twelve 
years  previous  to  the  filing  of  the  plaint,  such 
evidence  is  not  sufficient  to  throw  upon  the  defend- 
ant burden  of  proving  his  title  to  the  land.  Wise 
V.  Amirunnissa  Khatoon,  L.  R.  7  I.  A.  73,  followed  ; 
and  Gour  Paroy  v.  Wooma  Soonduree  Dehia,  12 
W.  R.  472,  cited.  Debi  Chtrx  Boido  r.  Issue 
Chttsder  Maxjee 

I.  L.  R.  9  Gale.  39 :  11  C.  L.  R.  342 


29. 


Ejectment,     suit 


for — Proof  of  possession — Dispossession.  In  an 
ejectment  suit,  where  the  plaintiff  claims  land  from 
which  he  alleges  that  he  has  been  dispossessed,  the 
general  rule  is  that  the  burden  is  upon  the  plaintiff  to 
show  possession  and  dispossession  within  twelve 
years,  or,  at  least,  that  the  cause  of  action  arose 
within  twelve  years,  and  this  rule  is  not  intended  to 
be  interfered  with  by  the  Privy  Council  in  Radha 
Gobind  Roy  v.  Inglis,  7  C.  L.  R".  364.  MoRO  Desax 
V.  Ramchaxdra  Desai    .     I.  L.  R.  6  Bom.  508 


30. 


Right  of    Crown 


to  waste  lands — Title  suit  by  Croivn  for  declaration 
of  title  and  possession.  Assuming  that  the  Crown 
has  the  right  to  oust  any  person  who,  without  sanc- 
tion, occupies  waste  land  which  has  not  been  appro- 
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priated  for  any  public  purpose,  it  cannot,  by  a  suit 
brought  for  a  declaration  of  title  or  for  ejectment, 
the  date  at  which  the  cause  of  action  arose  not  being 
stated  in  the  plaint,  compel  a  defendant  to  prove 
possession  for  sixty  years.  As  a  general  rule,  a 
plaintiff  must  not  only  show  he  has  a  title,  but  that 
he  has  a  subsisting  title,  which  he  has  not  lost  by  the 
prescriptive  section  of  the  Limitation  Act.  The 
probable  explanation  of  the  ruling  in  Radha 
\Gobind  Boy^sCase,  7  C.  L.  R.  364,  is  that,  when  a 
plaintiff  proves  title  and  possession,  it  is  to  be 
presumed  that  his  possession  continues  till  the  de- 
fendant proves  that  the  possession  was  interrupted, 
but  that,  where  the  plaintiff  can  prove  title  only, 
and  not  possession,  he  must  prove  that  the  adverse 
possession  of  the  defendant,  or  the  acts  of  which  he 
complains  as  impugning  his  title,  occurred  within 
the  period  prescribed  by  the  Limitation  Act. 
Secretary  of  State  for  India  v.  Vira  Rayan 

I.  li.  R.  9.  Mad.  175 


31. 


Waste   land  sub- 


sequenily  made,  cultivable — Presumption — Construc- 
tive possession.  The  doctrine  of  constructive  pos- 
session applies  only  in  favour  of  a  rightful  owner, 
and  must  not,  as  a  rule,  be  extended  in  favour  of 
a  wrong-doer,  whose  possession  must  be  confined  to 
land  of  which  he  is  actually  in  possession.  In  a  suit 
for  tae  possession  of  la'ids  formerly  u'^cultivable, 
but  subsequently  brought  under  cultivation,  the 
District  Judge  had  allowed  the  plea  of  limitation  to 
prevail  against  the  plaintiff  upon  a  finding — based, 
not  upon  evidence  of  actual  possession  by  the 
defendants,  but  upon  an  inference  from  part  of  the 
evidence — that  the  defendants  had  been  in  construc- 
tive possession  for  over  twelve  years  prior  to  the  suit. 
Held,  that,  so  far  as  the  judgment  and  decree  of  the 
District  Judge  related  to  certain  plots  described  as 
patit  or  uncultivable  lands,  they  must  be  set  aside, 
and  the  case  remanded  to  the  District  Judge  to 
determine  (a)  how  far  the  presumption  in  favour 
of  the  plaintiff  a-^  to  the  continuance  of  the 
uncultivable  state  of  the  lands  till  within  twelve 
years  of  suit  applied  ;  and  (b)  how  far  that 
presumption  had  been  rebutted  by  evidence  of 
actual  possession  on  the  part  of  the  defendants. 
MoHiNi  Mohan  Roy  v.  Promoda  Nath  Roy 

I.  L.  R.  24  Gale.  256 
1  C.  W.  N.  304 


32. 


Dispossession — 


Ejectment — Evidence — Proof  of  title.  In  June.  1878, 
the  plaintiff  sued  the  defendant  for  the  recovery 
of  possession  of  certain  land.  At  the  trial  it  was 
proved  that  he  had  been  continuously  in  peaceable 
possession  of  the  land  until  the  month  of  May  1878, 
when  he  was  forcibly  and  illegally  dispossessed  by 
the  defendant.  Held,  that  the  evidence  was  suffici- 
ent to  call  upon  the  defendant  to  show  his  title  to 
the  land.  Mohabeer  Pershad  Singh  v.  Mohabeer 
Singh     .    I.  L.  R.  7  Gale.  591 :  9  G.  L.  R.  164 
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33. 


—  Suit      for     pas- 
dispossession — Proof     of 


session     after     wrongful 

title.  In  a  suit  for  possession,  it  was  found  that  the 
plaintiff  had  been  in  possession  within  twelve  years 
from  the  institution  of  the  suit,  but  he  had  been 
wrongfully  dispossessed  by  the  defendant.  The 
plaintiff  was  unable  to  prove  possession  previous  to 
being  ousted  for  a  longer  period  than  eleven  years. 
Held,  that,  the  ouster  by  the  defendant  having  been 
wrongful,  the  onus  was  not  thereby  shifted  to  the 
plaintiff,  and  that  under  the  circumstances  the  de- 
fendants were  bound  to  prove  their  title.  See  Moha- 
beer Pershad  Singh  v.  Mohabeer  Singh,  I.  L.  R.  7 
Calc.  591  :  9  C.  L.  R.  164.  Brojo  Sunder  Gos- 
SAMi  V.  Koilash  Chunder  Kur  .  11  C.  Ij.  R.  133 


34. 


Suit  for  posses- 


sion where  defendants  have  been  long  in  possession- 
Limitation.  In  a  suit  by  Government  against  ghat- 
wals,  the  defendants  were  found  to  have  been  in  pos- 
session "  for  a  very  long  time,"  and  although  they 
had  failed  to  prove  possession  in  excess  of  sixty 
years,  the  onus  was  held  to  lie  on  the  Government  to 
prove  possession  within  sixty  years.  Bromanund 
GossAiN  V.  Government     .         .       5  "W.  R.  136 


35. 


Limitation — 


Boundaries.  No  proof  of  anterior  title  in  the 
claimant  such  as  would  be  involved  in  the  decision  of 
a  question  of  boundaries  in  his  favour  can  relieve 
him  of  the  burden  of  proving  that  he  was  in  posses- 
sion within  twelve  years  prior  to  suit,  or  shift  it 
upon  his  adversaries  so  as  to  compel  them  to  prove 
the  time  and  manner  of  his  dispossession.  Tara 
Singh  v.  Chaida  Mttll  .         .         .2  Agra  177 


36. 


Limitation — 


Suit  by  reversioner  to  set  aside  alienation  by  widow. 
In  a  suit  for  possession  by  the  purchaser  of  the 
right  of  a  reversioner  to  the  estate  of  a  widow, 
which  was  instituted  within  one  day  of  the  extreme 
time  of  twelve  years  allowed  by  the  law  of  limita- 
tion, reckoning  from  the  alleged  date  of  the  widow's 
death  : — Held,  that  it  was  necessary  under  such  cir- 
cumstances, for  the  plaintiff,  in  order  to  rebut  the 
plea  of  limitation,  to  prove,  not  only  that  the 
widow  died  on  the  date  alleged,  but  that  she  actually 
held  possession  up  to  the  time  of  her  death.  Kalee 
Nath  v.  Joy  Door3A  Dossee      .      11  W.  R.  173 

Suit  for    posses- 
In   a    suit    to  re- 


37.  — 

gion — Limitation — Chur  lands, 
cover  possession  of  land  under  cultivation,  when 
the  defendant  pleads  adverse  possession,  it  is,  under 
ordinary  circumstances,  for  the  plaintiff  to  show 
prima,  facie  that  the  cause  of  action  upon  which  he 
is  suing  is  not  barred  by  limitation,  and  not  for  the 
defendant  to  prove  his  adverse  possession  in  the  first 
instance.  When  a  suit  is  brought  for  possession  of 
jungly  or  unculturable  lands,  or  lands  which  have 
never  been  under  cultivation,  the  rule  is  different, 
and  the  defendant  must  establish  his  adverse  posses- 
sion for  more  than  twelve  years.  When  a  suit  is 
brought  for  possession  of  chur  or  other  land  under 
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cultivation  at  the  time  of  the  institution  of  the  smt, 
but  previously  jungly  or  unculturable,  the  onus  pro- 
handi  stiU  lies  on  the  plaintiff;  but  on  his  proving 
that  the  chur  was  formed,  or  the  land  first  became 
culturable,  within  twelve  years  before  he  instituted 
his  suit,  the  onus  is  shifted  to  the  defendant,  who 
must  establish  his  adverse  possession  for  more  than 
twelve  years.     ^Mabomed  Ibbahim  v.  Mokkisox 

L  L.  R.  5  Calc.  36 

38.  — Smt  for  possession  of  land 

after  submersion — Limitation.  "Rliere  the  suit 
was  for  possession  of  certain  land,  on  the  allega- 
tion that  it  was  land  belonging  to  plaintifi's  village, 
but  submerged  at  the  time  of  settlement,  if  the 
plaintiff  could  show  the  identity  of  the  land 
submerged  with  the  land  which  has  since  been 
left  dry,  the  onus  is  on  the  defendant  to  show 
that  some  other  person  had  been  in  adverse  posses- 
sion for  twelve  years  before  the  plaintiff  preferred 
his  claim,  and  that  such  adverse  possession  com- 
menced from  a  time  when  plaintiff  was  in  a  position 
to  dispute  it.  Httr  Saeul  v.  iLiHOMED  Daim 
Khan- 2  Agra  64 


39. 


Accreted  lands — Be-survey  of 


lands.  In  a  suit  in  which  plaintiff  claimed  some 
land  as  an  accretion  to  his  estate,  but  in  which 
defendant  claimed  the  said  land  as  forming  part  of 
his  estate  according  to  the  survey  of  1846,  and  an 
ameen  reported  that,  though  an  erroneous  survey 
in  1865  included  the  said  land  in  plaintiff's  estate, 
yet,  in  the  earlier  survey,  it  had  been  thaked  as 
defendant 's,  who  indeed  had  obtained  a  decree  for  it 
against  the  Government : — Held,  that,  before  plaint- 
iff could  be  entitled  to  a  decree  for  the  land  in  suit, 
ho  must  establish  facts  which,  according'^to  the  law 
of  accrttion,  v  ould  be  sufficient  not  only  to  extin- 
guish defendant 's  title,  but  also  to  create  a  right  in 
plaintiff's  favour  :  the  mere  circumstances  of  the 
survey  of  1865  including  the  said  land  in  plaintiff's 
estate  not  being  sufficient  proof  of  the  facts  to   be 

found.      Mo%\XA   KOOMAREE    V.    MUTTY    SlN'GH 

25  W.  E.  129 


40. 


Suit     for     possession     of 


alluvial  land — Evidence  of  possession  in  absence 
of  landmarks.  The  plaintiff  sued  to  recover  a 
tract  of  chur  land  as  parcel  of  his  mouzah  of  J., 
the  defendant  allegirgthe  said  land  to  be  a  parcel 
cf  his  mouzah  of  G.  About  the  year  1830,  a  large 
tract  of  land  was  diluviated  by  the  River  Chutol 
within  the  mouzahs  belonging  respectively  to  the 
plaintiff  and  defendant,  and  after  re-formation  in 
1837  a  proceedirg  was  taken  by  the  plaintiff 
before  the  ilagistrate  under  which  he  was  ordered 
to  be  put  in  possession  of  a  considerable  tract 
of  such  newly  formed  land,  the  Magistrate  laying 
down  the  boundaries.  After  nearly  twelve 
years  (i.e.,  in  1849),  the  defendant's  father 
brought  a  civil  suit  to  set  aside  the  Magistrate's 
decision,  and  the  ultimate  finding  was  that  the 
plaintiff  had  been  in  possession  of  the  land  descri- 
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bed  in  the  Magistrate's  order  from  and  since  the. 
date   of  that  order.     Held,    that  that  decree  must .  • 
be  taken  to    have   established    that    the  plaintiff 
was  in  possession  of   the    land    described   in   the 
Magistrate's   order,  and   had   continued   in   such, 
possession  ;  the  question  in  the  present  suit  being, 
whether  the  lands  now  claimed    are  identical  yrith 
those  so  described.     Held,  also,  that  the  onus   of 
proving  that  issue  lay  upon  the  plaintiff,  because  the 
foundation  of  his  suit  was  that,  having  been  in  pos- 
session, he  was  dispossessed  as  a  consequence  of  cer-. 
tain  measurements  made  by  Government  officers.,' 
Held,  further,  that  plaintiff  had  failed  to  sustain  the    ' 
burden  of  proof.     He     relied    principally  on  the    - 
boundaries  given  by  the  Magistrate  and  certain  maps   •: ,; 
prepared   then   and   later  as   compared   with   the  - 
Government  map  of  1853  ;  but  their  Lordships  were       . 
unable  to  place^:firm  reliance  upon  any  inference 
drawn   from   these   maps.     Their   Lordships   were 
also  of  opinion  that  in  questions  of  this  kind,  where 
the  natural  boundaries  and  landmarks  have  dis- 
appeared, evidence  of  possession  was  very  impor- 
tant and  satisfactory,  and  that  there  was  no  reason 
to  distrust  the  witnesses  of  the  respondent  proving 
such  possession.     Grija  Kant  Lahoby  Chowdhby' 
V.  HxjRisH  Chixxdeb  Chowdhry 

19  W.  B.  P.  C.  114 


4L 


RiaJU     to     allu- 


vial land — Change  in  course  of  river — Boundaries 
— Disputed  .■settlement.  At  the  permanent  settle- 
ment the  River  Gunduck  divided  mouzah  Sohagpore 
(zillah  Tirhoot)  from  the  village  of  Dumri  (zillah 
Sarun).  In  1837  the  river  got  into  its  southern  chan- 
nel, and  a  quantity  of  chur  land  to  the  north  was 
resumed  by  Government  and  settled  with  the  zamin- 
dars  of  Sohagpore.  In  1846  it  was  again  settled 
with  the  same  zamindars,  who  remained  in  posses- 
sion until  1848,  when  the  river  having  retiimed  to  its 
northern  channel  the  deara  land  was  claimed  by  pro- 
prietors on  the  southern  or  Sarun  side  of  the  river  : 
the  consequence  was  an  Act  IV  of  1840  suit  which 
was  decided  in  favour  of  the  zamindars  of  Sohagpore. 
In  1856,  on  the  expiry  of  the  last  temporary  settle- 
ment, the  question  arose  \sith  whom  Government 
should  engage  for  the  revenue,  and  it  was  finally 
decided  by  the  Board  of  Revenue  that  a  settlement 
should  be  made  with  the  zamindars  of  Dumri,  who 
accordingly  obtained  possession.  The  Board 's  deci- 
sion proceeded  on  two  principles, — viz.,  that  a  usage 
existed  that  the  main  channel  of  the  Gunduck 
should  be  the  boundary  of  the  zamindaries,  and 
that  therefore  the  interest  of  the  zamindars  of 
Sohagpore  had  been  of  a  limited,  temporary, 
and  conditional  character.  These  zamindars  then 
brought  a  suit  to  impeach  this  settlement  and 
to  recover  possession.  After  decision,  appeal  and 
remand,  it  was  finally  decided  by  the  High  Court 
that  the  land  in  dispute  was  identical  with 
that  formerly  settled  with  the  maliks  of  Sohag- 
pore, who  (it  was  assumed)  had  a  permanent 
proprietary  interest  therein.     Held,  that  the  propeB. 
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issnes  to  be  tried  were  :  first,  whether  the  land  had 
been  settled  in  1837  ^\-ith  the  maliks  of  Sohagpore  as 
proprietors  of  alluviums  which  had  gradually  accre- 
ted to  their  estate,  or  upon  what  other  grounds  such 
settlement  was  made,  the  onus  of  proving  gradual 
accretion  being  on  the  plaintiffs ;  and,  secondly,  whe- 
ther there  was  at  the  permanent  settlement,  and 
has  been  since,  a  clear  and  definite  usage  such  as 
supposed  by  the  Board  of  Revenue,  the  burden 
of  proving  the  aifirmative  of  this  being  on  the 
defendant.  Rajenduk  Pertab  Sahee  v.  Lalljee 
Sahoo     .         .         .         .     20  W.  R.  P.  C.  427 


42. 


Alluvion    and    diluvion — 


Alluvial  land  after  diluvion — Re-formation  of  chur 
land — Limitation.  In  a  suit  for  possession  of  chur 
lands  as  re-formations  on  the  original  site  of 
plaintiff's  or  his  vendor's  lands,  or  accretions 
thereto,  where  limitation  is  pleaded  by  defendant 
in  adverse  possession,  the  onus  lies  on  plaintiff  to 
prove  that,  before  disappearance  or  diluvion,  the 
land  in  dispute  was  in  the  possession  of  his  vendor. 
GoKOOL  Kristo  Sex  v.  David  .  23  W.  R.  443 
The  evidence  to  be  given  and  the  onus  of  proof  in 
cases  of  re-formed  chur  lands  was  also  discussed 
in  AiTKHiL  Chunder  Chowdhry  v.  Delawar 
HossEKT  .         .         .         .        6  O.  li.  R.  93 


43. 


Re-formation   on 
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show  that  he  has  acquired  a  title  under  the  law 
of  limitation  which  has  put  an  end  to  the  rights 
of  the  original  possessor.  Nitrasur  Singh  v.  Nund 
Loll  Singh,  8  Moo.  L  A.  199,  and  Radha  Gobind 
Roy  V.  Inglis,  7  C.  L.  R.  364,  distinguished.  Kally 
Churx  Sahoo  v.  Secretary  op  State  for  India 
I.  li.  R.  6  Calc.  725  :  8  C.  L.  R.  90 


old  site  of  lands  after  diluvion — Limitation. 
Where,  in  a  suit  for  possession  of  lands  which  have 
re-formed  upon  the  old  site  after  diluviation,  the 
defendant  relies  upon  a  statutory  title  of  twelve 
years'  possession,  the  plaintiff,  in  order  to  succeed, 
must,  according  to  the  rule  laid  down  in  the  case  of 
Nitrasur  Singh  v.  Nund  Loll  Singh,  8  Moo. 
I,  A.  199,  prove  satisfactorily  that  the  defendant 
has  not  been  in  possession  for  the  period  of  twelve 
years  next  preceding  the  commencement  of  his  suit. 
And  where  the  evidence  is  not  sufficient  to  support 
an  affirmative  finding  that  the  whole  of  the  lands 
claimed  have  re-formed  within  twelve  years  preced- 
ing the  institution  of  the  suit,  it  is  incumbent  on  the 
plaintiff  to  show  specially  the  portion,  if  any, 
which  has  not  so  re-formed.  Per  Jackson,  J. — I 
am  unable  myself  to  see  on  what  principle  or  by 
what  means  the  Court  could  of  itself  undertake  to 
divide  the  portion  of  the  land  which  may  have 
re-formed  within  twelve  years  from  the  larger  part 
which  evidently  re-formed  more  than  twelve  years 
ago,  and  had  been  in  the  adverse  possession  of  the 
defendant^.  Runjit  Singh  v.  Schoene.  Kil- 
BXTRif  &  Co.  .  .  .  4  0.  li.  R.  390 
44. Diluvion — Pos- 
session on  re-formation — Subsequent  diluvion — 
Possession,  Suit  for.  Per  Garth,  C.J. — Where 
a  person  can  show  that  he  has  been  in  possession  of 
certain  lands  prior  to  such  lands  becoming  diluviat- 
ed  his  possession  must  bo  considered  as  continuing 
during  the  time  of  diluvion,  until  such  time  as 
he  becomes  dispossessed  by  some  other  person  ;  and 
in  such  a  case,  the  onus  lies  upon  the  dispoasessor  to 


45. 


Suit  for  posses- 


sion of  land — Presumption  of  possession  and  owner- 
ship. If,  in  a  suit  for  possession  of  land  which  was 
covered  with  water  more  than  twelve  years  before 
the  institution  of  the  suit,  the  plaintiff  proves  that 
he  exercised  acts  of  ownerships  as  by  letting  out 
the  julkur  to  tenants,  that  is  prima  facie  evidence  of 
possession  and  ownership  ;  and  unless  the  defendant 
can  make  out  a  twelve  years'  statutory  title  by 
adverse  possession,  the  plaintiff's  possession  must  be 
presumed  to  have  continued,  and  it  is  not  necessary 
for  him  to  show  a  possession  by  acts  of  ownership 
within  the  twelve  years.  Mohiny  Mohun  Das  v. 
Krishno  Kishore  Dutt 

I.  L.  R.  9  Calc.  802  :  12  C.  L.  R.  337 

46,   — — ^ Alluvion       and 


diluvion — Title — Limitation — Acts  of  ownership.  In 
a  suit  for  declaration  of  title  to,  and  recovery  of 
possession  of,  alluvial  lands  which  had  been  diluvia- 
ted  more  than  twelve  years  before  the  institution  of 
the  suit,  the  plaintiffs  proved  their  title  and  posses- 
sion up  to  the  time  of  diluviation,  and  alleged  that 
the  lands  had  re-formed  within  twelve  years,  with- 
out alleging  or  proving  po.-isession  during  that 
period.  The  defendants,  on  the  other  hand,  alleged 
that  the  re-formation  had  taken  place  more  than 
twelve  years  before  suit,  and  that  they  had  acquired 
a  title  to  the  lands  by  adverse  possession  for  that 
period.  Held,  that  in  such  a  case  the  submergence  of 
the  lands  after  diluvion  ought  to  be  presumed  until 
the  contrary  was  shown,  and  that  the  onus  of  prov- 
ing reformation  before  twelve  years  and  adverse 
possession  was  shifted  to  the  defendants.  Per 
Wilson,  J. — As  a  general  rule,  where  a  plaintiff 
claims  land  from  which  he  alleges  he  has  been 
dispossessed,  the  burden  is  upon  him  to  show 
possession  and  dispossession  within  twelve  years. 
Proof  of  possession  within  twelve  years  does 
not  necessarily  mean  proof  of  acts  of  ownership 
within  that  time.  The  nature  of  the  proof  of 
possession  must  depend  on  the  nature  of  the 
case.  There  are  many  cases  in  which  the  party  on 
whom  the  burden  of  proof  in  the  first  instance  lies 
may  shift  the  burden  to  the  other  side  by  proving 
facts  giving  rise  to  a  presumption  in  his  favour.  In 
the  case  of  lands  gradually  diluviated  and  gradually 
re-formed,  if  the  diluviation  has  been  more  than 
twelve  years  before  suit,  the  claimant,  unless  he  can 
show  possession  since  the  re-formation,  must  at  least 
show  that  he  was  in  possession  down  to  the  date  of 
the  diluviation.  Where  the  true  owner  is  in  posses- 
sion at  the  time  of  diluviation,  his  possession  is 
presumed  to  continue  as  long  as  the  land  continues 
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submerged  :  probably  also  afterwards,  until  he  is 
disjjossessed.  Per  Fiei.d,  J. — Although,  according 
to  the  general  rule,  it  lies  upon  the  plaintiff,  who 
is  met  with  a  plea  of  limitation,  to  show  his 
own  possession  within  twelve  years  before  the 
institution  of  the  suit  when  the  property  in 
dispute  is  capable  of  actual  or  visible  posses- 
sion, yet,  in  the  case  of  property  Tshich  is  not 
susceptible  of  actual  and  nsible  possession,  an  excep- 
tion from  the  nature  of  the  thing  must  be  made 
to  the  general  rule.  In  such  cases,  when  the  title  and 
possession  have  been  proved  to  be  in  a  certain  person 
up  to  a  certain  point  of  time, — when  there  has 
been  no  transfer  of  the  title  to  any  third  person,  and 
there  is  no  evidence  that  possession  was  exercised  by 
a  person  other  than  the  person  having  the  title, — 
so  long  as  actual  visible  possession  was  possible,  the 
possession  of  the  person  having  the  title  will  be 
presumed  to  continue  until  the  property  has  again 
become  susceptible  of  actual  visible  possession. 
Proof  of  possession  is  presumptive  proof  of  o\vner- 
ship,  because  men  generally  own  the  property  which 
they  possess.  And  if  the  ownership  of  property  is 
proved  and  there  is  nothing  to  show  that  the  pos- 
session of  such  property  is  with  any  person  other 
than  the  owner,  it  may  fairly  be  presumed  to  be  vnth 
^he  owner.  Such  a  presumption  then  takes  the  place 
of  evidence  to  show  the  plaintiff's  possession,  xdthin 
twelve  years  before  suit,  of  a  property  in  which,  from 
the  nature  of  the  thing,  evidence  of  actual  possession 
is  impossible.  Maxo  Mohxts  Ghose  v.  Mothxtra 
JIoHxrs  Roy 

I.  L.  R.  7  Calc.  225 :  8  C.  L.  R.  126 


47. 


Diluviation — 


Subordinate  tenure — Suit  for  recovery  of  possession 
■of  land — Re-formation  on  the  site  of  plaintiff's 
villages.  In  a  suit,  brought  by  the  plaintiffs  on  the 
10th  December,  1888,  for  recovery  of  possession  of 
three  plots  of  land,  on  the  allegation  that  the  lands 
in  dispute  were  re-formations  on  the  site  of  the 
villages  of  K  and  M,  which  were  let  out  in  patni  and 
darpatni  to  third  parties  in  1868  ;  and  that  the  rights 
of  the  patnidar  and  the  dar-patnidar  were  re- 
acquired by  them  in  the  years  1878,  1880,  1883,  and 
1892,  the  defence  was  that  the  lands  were  not  re- 
formation, but  accretion  to  the  defendant's  villages 
of  C.  Held,  that,  as  the  plaintiff's  title  to,  and 
possession  of  the  villages  of,  H  and  M,  down  to  the 
time  of  their  diluviation,  was  not  denied,  and  as  it 
was  found  that  the  disputed  plots  of  land  were  part 
of  the  said  villages,  it  was  not  incumbent  on  the 
plaintiffs  to  prove  possession  of  the  lands  in  dispute 
previous  to  the  diluviation,  but  the  onus  lay  on  the 
defendants  to  prove  adverse  possession  for  more 
than  twelve  years  prior  to  the  institution  of  the  suit, 
and  the  suit  was  not  barred  by  limitation.  Woo- 
tn(»h  Chunder  Goopto  v.  Raj  Narain  Roy,  10  W.  R. 
15,  and  Davis  v.  Abdul  Earned,  8  W.  R.  55,  referred 

to.      GrSGA  KUMAB  MiTTEB  V.  ASUTOSH  GOSSAMI 

I.  li.  H.  23  Gale.  863 
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48. 


A  ccretion — Right 


of  riparian  proprietors — Title  to  aHuiial  land 
coTtiested  between  villages  on  opposite  banks — 
Prescription.  The  plaintiffs  were  the  proprietors  of 
a  village  on  the  southern  bank,  who  disputed  with 
those  of  a  village  on  the  northern  bank,  the  owner* 
ship  of  alluvial  land  formed  by  the  Ganges.  The 
current,  after  having  encroach^  upon  the  southern 
bank,  went  away  from  that  side  of  the  river  towards 
the  northern,  leaving  the  tract  of  alluvial  land  now 
in  dispute.  This  appeared  on  its  previous  site  to  the 
south  of  the  main  stream.  It  was  then  carried  away 
by  diluvion,  and  again  appeared  after  that.  This 
land  was  claimed  by  the  plaintiffs,  not  as  part  of 
their  old  land,  but  on  the  strength  of  their  having 
held  possession,  adversely  and  without  interruption, 
for  more  than  twelve  years  before  their  dLsposeossion 
by  the  defendants,  by  whom  they  alleged  themselves 
to  have  been  ousted  within  less  than  twelve  years 
before  they  brought  this  suit.  The  evidence  did  not 
support  their  claim,  the  burden  of  proof  being  on 
them.  It  was  shown  that  after  the  second  recession 
of  the  river  towards  the  north  and  after  the  re-ap- 
pearance of  the  alluvial  land  on  the  south  of  the 
current,  the  land  had  been  taken  by  the  Government 
into  their  possession  and  that  the  latter  had  ma.'.e 
over  the  greater  part  of  it  to  the  defendants  who  had 
since  held  this  part.  There  had  not  been  shown 
to  have  been  any  actual  possession  held  of  the  re- 
mainder by  the  plaintiffs,  who  had  thus  failed  as  to 
the  whole  to  prove  the  continued  possession  neces- 
sary to  their  acquiring  title.  Udit  Naeatn"  Sixgh 
V.  GoLABCHA^T)  Sahu    .      1.  L.  R.  27  Calc.  221 

L.  R.  26  L  A.  236 


49. 


Limitation    Act 


(XV  of  1877),  Sch.  II,  Arts.  142,  144— Boundaries, 
Dispute  as  to — Ownership  of  land  reclaimed  from  a 
bhil  contested  betxceen  proprietors  of  contiguous 
estates — Prior  possession  of  land  by  one  of  two 
claimants — Presumption  as  to  continuance  of  pos- 
session of  land  by  original  owner,  limitation  being 
■pleaded  by  party  in  possession.  In  suits  relating 
to  disputed  boundaries  where  the  decision  of  the 
lower  Couit  as  to  the  ownership  involves  questions 
of  the  correctness  of  surveys,  maps,  recorded 
description,  and  other  such  evidence,  the  appellant 
shotdd  do  more  than  show  points  requiring  ex- 
planation. He  should  be  prepared  to  show  in 
what  respect  the  decision  has  been  wrong  in  reaard 
to  the  evidence,  and  what  other  coiirse  would  be 
right.  The  question  was  as  to  the  ownership  of 
land  reclaimed  from  a  bhil  within  the  confines  of 
one  or  other  of  two  adjoining  revenue  mehals,  the 
one  belonging  to  the  plaintiff,  the  other  to  the 
defendants,  and  involved  the  identification  of  the 
land  in  suit  with  some  that  had  been  covered  with 
water,  but  of  which  the  plaintiff's  possession,  with 
title,  had  been  affirmed  in  proceedings  of  the  reve- 
nue survey  in  1857.  In  consequence  of  the  nature 
and  condition  of  the  land,  there  was  no  evidence 
of   any  act   of   possession   done   by   either   party 
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during  the  first  two  years  of  the  twelve  immediately 
preceding  the  date  of  the  institution  of  the  suit, 
and  during  the  last  ten  years  the  defendants  had 
been  in  possession.  The  latter,  having  tried  and 
.  failed  to  establish  adverse  possession  in  themselves 
contended  that,  even  if  the  plaintiff's  possession 
had  been  shown  to  have  existed  in  1857,  he  could 
not  succeed  without  his  showing  that  his  possession 
remained  till  later  than  the  9th  April,  1869,  the  suit 
having  been  filed  on  9th  April,  1881,  or  unless  he 
proved  some  act  of  dispossession  by  the  defendants 
within  that  period.  Held,  that  the  presumption 
was  in  favour  of  the  plaintiff's  possession,  which 
had  been  with  apparent  title,  having  in  fact  con- 
tinued over  the  two  5'^ears  in  question,  as  to  which 
continuance  there  was  no  evidence  to  the  contrary. 
If  the  burden  was  on  the  plaintiff  to  show  possession 
down  to  within  twelve  years  of  suit,  it  had  been 
discharged.  Rajkumap.  Roy  v.  Gobind  Chuwder 
Rov-      .         .         .         .      I.  L.  R.  19  Cale.  660 

L.  R.  19  I.  A.  140 


50. 


Suit  for 


sion  of  lands  forming  bed  of  river — Fishery  rights 
— Presumption — Possession.  In  a  suit  to  recover 
possession  of  certain  lands  in  the  bed  of  a  river 
which  had  changed  its  course,  and  to  get  rid  of  the 
effect  of  a  Dejjuty  Magistrate's  order  under  s.  318, 
Ci'iminal  Procedure  Code,  1861,  it  was  found  that 
plaintiffs  had  been  in  possession  when  the  lands  were 
surveyed  some  years  previously  as  part  of  their 
village,  and  had  continued  in  possession  up  to  the 
year  in  which  the  criminal  proceeding  was  held. 
Held,  that  the  presumption  raised  by  the  plaintiff's 
continued,  and  undisturbed  possession  was  not  re- 
butted by  defendant's  allegation  that  he  was 
entitled  to  the  julkur  of  the  river.  Hogg  v. 
Denoxoth  Koondoo        .         .        11 W.  R.  566 

51. Omission  to  give  purchaser 

possession  until  long  after  sale — Suit 
to  recover  possession.  Where  the  right,  title, 
and  interest  of  a  party  had  been  sold  in  execution, 
bvit  possession  was  delivered  to  the  purchaser  more 
than  fifteen  years  after  the  sale,  such  irregularity 
was  held  not  to  entitle  the  party  first  mentioned  to  a 
decree  in  a  suit  to  recover  the  property  unless  he 
could  prove  possession  for  a  period  of  more  than 
twelve  years  before  he  was  dispossessed.  Attot- 
EAM  Doss  V.  Balunkee  Doss    .     14  W.  R.  357 


52.  - 


Suit     for  confirmation    of 

title — Possession.  In  a  suit  by  a  Hindu  widow  for 
confirmation  of  her  title  to  certain  land  in  right  of 
her  husband,  the  defendant,  v,  ho  had  a  possessory 
award  of  the  property  given  to  her  under  s. 
15,  Act  XIV  of  1859,  pleaded  that  the  plaint- 
iff was  never  in  possession.  Held,  that  the  onus 
was  on  the  plaintiff  to  show  that  she  was  in  posses- 
sion within  the     period    of     limitation.     Shanto 

MONEE  GOOPTAH   V.    SUTTO    BhAJIA   GOOPTAH 

7  W.  R,  34 
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53. —  Suit  to  estab- 
lish proprietary  right.  \Vhere  plaintiff  sues  to 
establish  proprietary  right  as  against  a  mokurari- 
dar,  it  is  not  necessary  for  him  to  prove  that  he  has 
been  in  actual  possession  within  twelve  years.  Pro- 
tap  Narain  Mookerjee  v.  Kartick  CmrNDEE 
Mookerjee      .                   .         .       10  "W.  R.  192. 


54. 


Limitation — Stdt  on   bond — 


Instalment-bond — Indorsement  of  payment  of  in- 
stalments. Where  a  defendant  sets  up  the  defence 
of  limitation,  he  must  plead  it  and  show  that  the 
claim  is  barred.  If,  when  the  plaintiff  has  proved 
his  case,  the  facts  show  that  the  cause  of  action 
accrued  at  a  date  earlier  than  the  period  of  limita>- 
tion  and  the  plea  of  limitation  has  been  set  up  by^ 
the  defendant,  the  latter  will  be  entitled  to  take  ad- 
vantage of  the  plaintiff's  evidence  that  the  claim  is- 
barred,  and  to  have  judgment  given  in  this  favour. 
The  obligee  of  a  bond,  by  which  the  obligor  cove- 
nanted to  pay  the  sum  of  R  3,800  by  annual  in- 
stalments of  R200  and  in  which  it  was  also  agreed 
that  payments  of  the  instalments  should  be  indorsed 
on  the  bond,  brought  a  suit  against  the  obligor  alleg- 
ing defaiilt  in  payment,  and  claiming  to  recover  the 
amount  of  the  bond.  He  gave  credit  for  payment 
of  the  instalments  for  seven  years  and  alleged  that 
his  cause  of  action  arose  upon  default  in  payment 
of  the  eighth  instalment.  The  bond  showed  on  its 
face  indorsements  of  the  payments  for  which  credit 
was  given.  The  obligor  alleged  that  no  instalments- 
were  paid  after  the  third  year,  that  therefore  the 
debt  became  due  at  an  earlier  date  than  that  stated 
by  the  plaintiff,  and  that  the  claim  was  barred 
by  limitation.  Held,  that,  inasmuch  as  the  defend- 
ant adduced  no  evidence  to  show  that  the  later 
instalments  were  not  paid,  and  inasmuch  as  the- 
evidence  produced  by  the  plaintiff  did  not  show  that 
the  debt  accrued  at  a  date  earlier  than  the  limita- 
tion period,  the  plea  of  limitation  failed.  Radha 
Prasad  Singh  v.  Bhajan  Rai 

I.  li.  R.  7  All.  677 

55.  Suit  for  posses- 


sion by  meinber  of  fainily  admittedly  not  joint — 
Partition.  The  plaintiff  sued  for  possession  of 
certain  property,  alleging  that  it  had  belonged  to  a 
joint  family,  of  which  he  had  been  a  member,  and 
had  been  allotted  to  him  on  partition.  The  parti- 
tion was  not  proved,  and  the  .suit  was  dismissed  on 
the  ground  of  limitation.  On  second  appeal  it  was 
contended  that,  if  the  partition  was  held  not  to  be 
proved,  the  family  must  be  held  to  be  joint ;  and  as 
the  possession  of  one  member  could  not  be  adverse 
to  another,  the  decree  dismissing  the  suit  on  the 
ground  of  limitation  was  erroneous.  Held,  that, 
as  the  family  was  admittedly  not  joint,  the  plaintiff 
was  bound  to  remove  the  bar  of  limitation  by  show- 
ing some  sort  of  possession  by  himself  within  twelve 
years  before  his  suit  could  be  entertained,  and,  as  he- 
had  not  done  so,  his  suit  was  properly  dismissed. 
TuLSHi  Pershad  v.  Raja  Misser 

I.  L.  R.  14  Cale.  610 
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56. 


LimUaiion    Ad 


{XV  of  1877),  Sch.II,Arts.  127  and  144r-Suit  for 
possession  of  land  alleging  a  previous  partition. 
The  defendant  had  purchased  the  land  in  question  at 
a  sale  in  execution  of  a  decree  obtained  by  him 
against  cousins  of  the  plaintifiF.  The  plaintiff 
claimed  to  recover  the  land,  alleging  that  it  was  his 
share  of  ancestral  property  which  had  been  allotted 
to  him  on  partition  four  or  five  years  before  suit, 
and  of  which  he  had  actually  been  in  separate  pos- 
session. The  lower  Court  upon  these  allegations  re- 
jected the  plaintiff's  claim,  holding  that  the  suit 
was  not  one  for  partition  and  did  not  fall  within 
■  Art.  127  of  the  Limitation  Act  (XV  of  1877),  but 
that  Art.  144  applied,  and  that  the  plaintiff  had 
failed  to  show  that  the  defendant's  adverse  posses- 
sion had  begun  within  twelve  years  preceding  the 
suit.  On  appeal  to  the  High  Court  ■ — Held,  revers- 
ing the  decree  and  sendinjr  back  the  case,  that  Tinder 
Art.  144  it  was  for  the  defendant  to  prove  adverse 
possession  for  twelve  years  before  suit.  Haxmaxta 
KoLAJi  V.  Mahadev  Koxdaji 

L  L  E.  18  Bom.  513 


57. 


Suit  for  redemp- 


tion of  usufructuary  mortgage — PlairU,  form  of — 
Proof  of  title— Evidence  Ad  (I  of  1872),  s.  118. 
There  is  a  clear  distinction  as  to  the  onus  of  proof 
between  cases  where  a  plaintiff  sues  for  possession 
of  land  by  redemption  of  mortgage  and  cases  where 
the  defence  to  a  suit  for  possession  of  land  is  twelve 
years'  adverse  possession  by  the  defendant.  In 
each  case  the  plaintiff  must  plead  his  title ;  and 
if  that  title  is  in  issue,  he  must  make  it  out  by  at 
least  prima  facie  evidence  before  the  defendant 
can  be  put  to  proof  of  his  defence.  Where  the 
defence  is  twelve  years'  adverse  possession,  the 
defendant  must  plead  and  make  out  the  title  he 
alleges,  and  thus  show  that  the  title  of  the  plaint- 
iff, which  otherwise  had  been  proved  or  admitted 
was  lost.  In  a  suit  for  possession  of  land  by 
redemption  of  mortgage,  the  very  nature  of  which 
presupposes  that  the  possession  of  the  defendant 
or  his  predecessor  was  lawful,  the  plaintiff  must 
in  his  plaint  show  the  title  upon  which  he  relies 
and  therefore  a  title  subsisting  at  the  date  of  suit. 
Unless  he  gives  prima  facie  evidence  to  show  that 
his  suit  is  within  time,  he  fails  to  prove  his  title 
or  subsisting  right  to  the  property.  Philipps  v. 
Philipps,  L.  R.  4  Q.  B.  D.  127  ;  Dawhins  v.  Lord 
Penrhyn,  L.  R.  4  Ap.  Cas.  51  ;  Radha  Gobind 
Roy  Sahib  v.  Inglis,  7  C.  L.  R.  364  ;  Rao  Karan 
Singh  v.  Balar  Ali  Khan,  L.  R.  9  I  A.  99  ;  Paja 
Kissen  Dutt  Panday  v.  Narendar  Bahadur  Singh, 
L.  R.  3  I.  A.  So  ;  Ratn  Chandra  Apaji  v.  Balaji 
Bhaurav.  I.  L.  R.  9  Bom.  137,  and  other  cases 
referred  to.     Pakmaxaxd  ]Misr  f.  Sahib  Ali 

L  li.  R.  11  All.  438 


58.  '- Possession      of 

usufructuary    mortgagees.     The     possession     of     a 
usuJEructuary  mortgagee  being  the  possession  of  all 
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the  persons  who  have  the  right  of  redemption,  that 
is,  of  all  the  persons  entitled  to  the  estate,  it  is  only 
when  after  redemption  possession  is  taken  by  some 
of  the  persons  so  entitled  that  their  possession  can 
become  adverse  as  against  the  others.  Ixatat 
HrsEX  V.  Ali  HrsEX     .      I.  li.  E.   20  AIL  182 


59. 


L  im  ita  t  ion — A  ct 
XV  of  1877,  Sch.  II,  Art.  127— Proof  of  exclusion 
from  joint  family  property — Mere  non-participation 
in  or  refusal  to  live  on  joint  property,  insufficieiU — 
Hindu  law — Suit  by  orie  of  three  widows  against  her 
two  co-widows,  for  partition  of  widow's  estate  in  their 
late  husbarid*s  property — Proof  of  unchastity  on 
part  of  plaintiff  during  widouhood,  no  ground  for 
refusal — Tenant-in-common — Partition  a  matter  of 
right.  One  Panguni  died  in  or  about  the  year  1881 
leaving  three  widows  surviving  him.  The  three 
widows,  as  tenants-in-common,  participated  for 
some  time  in  the  profits  of  their  late  husband's  pro- 
perty. After  his  decease,  one  of  the  widows  began 
to  lead  an  immoral  life  and  refused  to  live  with  the 
other  two.  In  1895  she  sued  her  co-widows  for 
partition  and  for  an  allotment  of  her  one-third  share 
of  the  property.  She  claimed  to  have  yarticipated 
in  the  profit?  of  the  familly  property  until  1890,  but 
the  defendants  contended  that  she  had  ceased  to 
participate  therein  for  more  than  twelve  years  be- 
fore the  institution  of  the  suit,  and  raised  the  plea 
of  limitation.  They  also  pleaded  that  plaintiff  was 
not  entitled  to  claim  partition,  by  reason  of  her 
unchastity.  It  was  proved  that  plaintiff  had  been 
living  with  her  paramour  subsequent  to  her  htis- 
band's  decease,  and  had  supported  herself  without 
recourse  to  the  family  property,  and  had  refused  to 
live  with  defendants.  Held,  that  the  burden  lay  on 
the  defendants  of  proving  that  plaintiff,  who  was 
admittedly  a  tenant-in-common  ^\ith  them  till 
1882,  was  excluded  from  enjoyment  of  the  pro- 
perty. Mere  proof  of  refusal  on  the  part  of  the 
plaintiff  to  live  with  her  co-widows,  or  of  non- 
participation  by  her  in  the  family-  propt-rty,  did  not 
establish  ouster  or  exclusion  by  defendants,  and 
there  was  no  other  evidence  to  show  that  she  had 
abandoned  her  interest  to  their  knowledge.  Held. 
al  o.  that  proof  of  plaintiff's  unchastity  after  her 
husband's  death  did  not  disentitle  her  to  claim 
partition  of  the  property  by  metes  and  bounds. 
A  widow,  being  a  tenant-in-common,  is  entitled 
to  partition  as  a  matter  of  right,  and  the  Court  has 
no  discretion  in  the  matter.  Sellam  t.  Chixxam- 
MAL  (1901)    .  .     I.  li.  E.  24  Mad.  441 


60. 


JoiiU    family — 


Adverse  possession  of  a  co-sharer  as  against  another 
co-sharer — Burden  of  proof.  The  land  in  question 
in  this  suit  had  formerly  been  the  joint  propertj-  of 
three  brothers.  Kalian,  Dullabh  and  Vallabh.  In 
1884  Kalian  and  Vallabh  removed  to  a  village 
elsewhere,  and  Dullabh  was  left  in  exclusive  posses- 
sion of  the  land,  which  he  cultivated  until  his  death 
in   1894,  when  his  daughter,  the  first  defendant. 


r.V 
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27.  LIMITATION  AND  ADVERSE  POSSESSION 

— concld. 

entered  into  possession.  In  1888,  however,  Kalian 
and  Vallabh  had  sold  the  land  to  one  Nagar, 
who  in  1895  sold  it  to  the  plaintiff.  In  1897  the 
plaintiff  brought  this  suit  for  possession.  The  first 
Court  passed  a  decree  in  his  favour,  but  on  appeal 
the  Judge  reversed  the  decree,  holding  that  the 
defendant  and  her  father  Dullabh  had  had  adverse 
possession  for  more  than  twelve  years,  and  that  the 
suit  was  therefore  barred.  On  second  appeal :  Held, 
by  the  High  Court,  that  adverse  possession  had  not 
been  proved.  The  burden  of  proving  adverse  pos- 
session should  have  been  placed  on  the  defendant. 
Possession,  to  be  adverse,  must  be  shown  to  be  con- 
tinuous, public  and  adequate  to  the  circumstances  of 
the  case.  As  between  brothers,  especially  when  no 
partition  is  proved,  the  adverse  possession  of  one 
should  be  proved  by  more  satisfactory  evidence  than 
was  given  in  this  case.  Jagjivaxdas  v.  Bai  Amba 
<1900)  .         .         .         .     I.  L..  R.  25  Bom.  362 

28.  MESNE  PROFITS. 

Suit    for    mesne     profits- 


Possession  by  icronfj-doer.  In  suits  for  mesne  pro- 
fits, when  the  defendants  have  been  in  possession  of 
the  property  as  wrong-doers,  it  lies  upon  them  to 
show  what  were  the  sums  realized  as  rent  during 
the  time  of  their  possession.  Brojexdro  Kumar 
Roy  v.  Madhub  Chuxder  Ghose 

I.  L.  R.  8  Gale.  343 

2.  Mesne  profits,  suit 

for — Onus — Notice  of  vacating  possession.  In  a 
suit  for  mesne  profits,  as  in  other  cases,  it  is  in- 
cumbent on  the  plaintiff  to  establish,  not  only  the 
existence  of  his  right,  but  also  the  extent  of  it. 
There  is  nothing  in  the  circumstances  of  the  present 
case  to  take  it  out  of  this  general  rule.     Ishan 

ChAXDRA   BtJRDHAN    V.    AlXUDDIX    MlA    (1901) 

5  C.  W.  N.  720 


29.  MINORITY. 

1.  Plea  of  minority.     Where   a 

defendant  pleads  minority,  the  onus  on  him  to  prove 
his  plea.  Nilmoxee  Chowdhry  v.  Zuheeritxissa 
Khaxum 8  W.  R.  371 

Chyet  Naraix  Sixgh  v.  Buxwaree  Sixgh 

23  W.  R.  395 


30.  MONEY  LENT. 
Failure  to  prove   an  alleged 


1.  ^ ^__ 

transaction  of  lending  money.  Upon  the  evi- 
dence the  decision  of  the  High  Court  was  affirmed  as 
to  a  question  of  fact,  viz.,  whether  the  defendant's 
deceased  father  had,  or  had  not,  in  his  lifetime,  in 
consideration  of  a  payment  to  his  order  by  the 
plaintiff,  promised  repayment.  The  High  Court, 
reversing  the  decree  of  the  first  Court,  had  found 
that  there  had  been  no  sufficient  proof  of  the  alleged 


ONUS  OF  PROOF— com<d 

30.  MONEY  LENT— <:o?JcZ(i. 
transaction.  This  was  the  conclusion  also  on  this 
appeal ;  and,  although  it  was  possible  that  the 
money  might  (as  it  was  indicated  in  the  judgment), 
have  been  wrongly  obtained  from  the  plaintiff  by 
persons  about  him,  it  was  not  shown  to  have  been 
received  by  the  alleged  borrower.  Lachmi  Prasad 
V.  Narexdro  Kishore  Sixgh 

I.  L.  R.  14  All.  169 
L.  R.  19  I.  A.  9 

31.  MORTGAGE. 

Suit  for  redemption  of  mort- 


gage— AUerjed  sale.  In  a  suit  for  redemption 
of  property  which,  the  plaintiff  alleges  to  be. 
mortgaged,  but  which  the  defendant  contends  was 
sold  absolutely,  the  onus  is  on  the  plaintiff  to  prove 
the  mortgage  ;  and  the  existence  of  a  mortgage 
cannot  be  presumed  from  the  failure  of  the  defend- 
ant to  establish  the  alleged  sale.  Balaji  Narji 
V.  Babu  Deoli        .         .  5  Bom.  A.  C.  159 

2. Evidence    Act,    I 

of  1S72,  s.  110.  The  plaintiff  sued  to  redeem  certain 
land,  alleging  that  it  had  been  mortgaged  by  his 
father  to  the  defendant  in  1854-55.  The  defendant 
denied  the  mortgage,  and  alleged  that  he  purchased 
it  under  a  deed  of  sale  from  the  plaintiff's  father  in 
1849,  and  had  ever  since  been  in  his  possession  as 
owner.  The  deed  of  conveyance  was  not  forthcom- 
ing nor  was  the  alleged  mortgage-deed.  Ihe  Court 
of  first  instance  rejected  the  plaintiff's  claim  on  the 
ground  that  the  mortgage  was  not  proved.  The 
lower  Appellate  Court  reversed  the  decree  of  the 
Court  of  first  instance.  The  defendant  apjjealed. 
Held,  that  the  defendant's  possession  was  prima 
facie  evidence  of  a  complete  title,  and  that  the  plain- 
tiff, who  alleged  that  the  defendant  was  merely  a 
mortgagee,  was  bound  to  prove  his  own  right  as 
mortgagor,  clearly  and  indefeasibly.  Mere  state- 
ments that  the  property  had  been  mortgaged, 
which  failed  to  establish  any  particular  mortgage, 
did  not  shift  the  burden  of  proof,  or  require  the 
mortgagee  to  show  what  were  the  terms  of  such 
mortgage,  or  his  right  to  retain  possession  under 
it.     Rajichaxdra  Apaji  v.  Balaji  Bhatjrav 

I.  li.  R.  9  Bom.  137 
Lost      mortgage- 


deed.  In  a  suit  for  redemption,  the  mortgage-deed 
dated  21st  July.  1840,  having  been  lost,  the  Judicial 
Commissioner  held  that  the  onus  lay,  not  upon  the 
mortgagor  to  prove  that  the  term  did  not  expire 
before  13th  of  Februray,  1856,  but  upon  the  mortga- 
gee to  prove  that  it  did.  Held,  by  the  Privy  Council, 
that  the  burden  of  proof  was  prima  facie  on  the 
mortgagor,  regard  being  had,  as  respects  the 
quantum  of  evidence  required,  to  the  opportunities 
which  each  party  might  naturally  be  supposed 
to  have  of  giving  evidence.  Kishen  Dutt  Ram 
Pandey  v.  N.\rendar  Bah.\door  Singh 

L.  R.  3  I.  A.  85 

Beng.  Beg.  XVII 


of    1806 — Promulgation    of  Statute.     The  plaintiff 
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ONUS  OF  PROOF— con/<f. 

31.  MORTGAGE— con/<i. 
sued,  on  the  31st  of  December,  1861,  to  redeem 
a  mortgage  of  lands  in  Sarun,  dated  the  30th 
of  November,  1801.  The  mortgage-money  was  pay- 
able on  the  28th  September.  1806.  If  not  paid,  the 
property  was  to  vest  absolutely  in  the  mortgagee 
without  foreclosure.  The  defendant  admitted  that 
he  had  not  foreclosed,  but  stated  that  Regulation 
XV 11  of  1806  was  promulgated  in  Sarun  on  the  7th 
January,  1807,  and  consequently  that  the  money 
became  due  before  the  Regulation  was  promulgated. 
Held,  that  the  onus  was  on  the  plaintiff  to  prove 
that  the  Regulation  was  promulgated  before  28th 
September,  1806.  SAKiFr>->-issA  r.  Ixayet 
HossErs-  .  B.  L.  B.  Sup.  VoL  415  :  5  W.  R.  88 

5. Accounts.  In  tak- 
ing an  account  on  mortgage  in  a  suit  for  redemp- 
tion, where  the  mortgagee  had  been  in  possession,  it 
lies  upon  the  mortgage  to  prove  what  is  due  from 
the  mortgasror  in  respect  of  principal  and  interest. 
Gaxga  Mitlik  v.  Bayaji   .    L  L.  R.  6  Bom.  669 


6. 


Profits.     In  a  suit 


for  redemption,  on  the  ground  that  the  debt  has 
been  satisfied  with  interest,  the  onus  is  on  the  plaint- 
iff. A  mortgagee  is  not  an  assurer  of  the  continua- 
tion of  the  same  rate  of  profits  as  his  mortgagor  was 
able  to  raise.  Hence  an  estimate  of  the  rental 
preceding  the  mortgagor's  possession  is  not  suffi- 
cient proof  of  the  profits  in  his  time.  Shah  Makhajt - 

IJO.  V.  SkIKRISHXA  SDfGH 

2  B.  li.  R.  p.  C.  44  :  11  W.  P.  C.  19 
12  Moo.  I.  A.  157 

Evidence    Act,   I 


of  1872,  8.  110.  The  plaintiffs  averring  that  their 
ancestor  had  mortgaged  three  villages  to  the  ances- 
tors of  the  defendants  in  1842  for  R2,500,  putting 
the  mortgagees  into  possession,  sued  to  recover  pos- 
session of  15  biswas  of  each  village,  asserting  that 
the  mortgage-debt  had  been  redeemed  from  the 
usufruct.  The  defendants,  admitting  the  proprie- 
tary title  of  the  ancestor  of  the  plaintiffs  to  the 
villages,  alleged  as  to  10  biswas  of  each  village  that 
they  were  sold  to  their  ancestors  in  1842  by  him 
for  R  1,250  and  as  to  the  other  10  biswas  of  each 
village,  that  they  were  subsequently  mortgaged 
to  their  ancestors  by  him  for  R14,6iX),  borrowed 
by  him  from  them  for  the  purpose  of  defending  a 
suit  arising  out  of  the  previous  sale,  which  sum  had 
not  been  satisfied  from  the  usufruct.  Held  (Stcart, 
C.J.,  dissenting),  that  the  btuden  of  proving  the 
mortgage  of  the  10  biswas  of  each  village  of  which 
the  defendants  alleged  the  sale  lay  on  the  plaintiffs. 
Ratas  Kcab  t".   JrwAK  Snron 

L  li.  R.  1  AIL  194 


8. 


Possession. 


Where  a  suit  was  brought  to  redeem  a  mortgage,  and 
the  defendants  pleaded  possession  tmder  a  sale  : — 
Held,  that,  under  the  circumstances,  there  having 
been  long  undisputed  possession,  that  the  ontis  of 
proving  that  the  possession  was  less  than  a  proprie- 
tary possession,  and  was  referable  to  a  mortgage, 


ONUS  OF  -PHOOF—Conid. 

31.  MORTGAGE— ronfcf. 

lay  on  the  person  who  claimed  to  redeem  it. 
RuGHoo  Xath  Rai  f.  Ghttsdoo  Lall 

2  Agra  Pt.  H,  195 

9.  Joint    mortgage — 

Bedempiion  by  one  mortgagor — Suit  for  other 
mortgagor  for  his^share,  K  and  J  jointly  mort- 
gaged 36  sihams  or  shares  of  an  estate  to  C,  giving 
him  possession.  C  transferred  his  rights  as  mortga- 
gee to  T  and  J/.  In  execution  of  a  decree  for  money 
against  K  held  by  M,  K's  rights  and  interests  in  the 
mortgaged  property  were  sold,  and  were  purchased 
by  P,  whose  heirs  paid  the  entire  mortgage-debt.  B, 
an  heir  of  J,  sued  the  heirs  of  P  to  recover  from  them 
possession  of  J's  sihams  in  the  mortgaged  prop>erty. 
on  payment  of  a  proportionate  amount  of  the  mort  - 
gage-money  paid  by  P.  The  plaintiff  alleged  that 
the  mortgage  to  C  had  been  made  forty  years  before 
suit.  The  defendants  contended  that  a  much 
longer  period  had  expired  since  the  date  of  the  mort- 
gage ;  that  forty-one  years  had  elapsed  since  C 
transferred  his  rights  as  mortgagree  ;  that  they  had 
redeemed  the  property  twenty-one  years  ago  and 
bad  been  since  its  redemption  in  proprietary  and 
adverse  possession  of  the  sihams  in  suit  :  and  that 
the  suit  was  barred  by  limitation.  Neither  party 
was  aware  of  the  date  of  the  mortgage,  and  neither 
adduced  any  proof  on  the  point.  Hild.  that,  the 
defendants  being  admittedly  in  possession,  though 
the  existence  of  a  mortgage  as  the  origin  of  their 
possession  was  conceded  by  them,  it  lay  upon  the 
plaintiff  to  give  prima  facie  proof  of  the  subsistence 
of  that  mortgage  at  the  date  of  suit  :  but  that, 
assuming  that  notice  was  given  to  the  defend- 
ants by  the  plaintiff  to  produce  the  mortgage-deed, 
and  that  they  failed  to  do  so,  very  slight  evidence 
would  have  been  sufficient  to  satisfy  the  obligation 
which  lay  on  the  plaintiff.  Kishen  Dutt  Bam 
Pandey  v.  Xarendar  Bahadoor  Singh,  L.  B.  3  I.  A. 
85.  referred  to.     Xcra  Bibi  r.  Jag  at  NARAiy 

I.  li.  R.  8  AH  295 


10. 


Sale   oi  land   in 


execution  of  decree — Suit  by  third  party  to  recover. 
In  a  suit  to  redeem  certain  land  demised  on  kanam 
in  1850  by  A  to  the  predecessor  of  B,  C,  who  was 
in  possession  of  the  land,  was  made  a  defendant.  A 
proved  his  title  to  the  land  and  possession  up  to 
1850.  C  pleaded  title  to  the  land,  and  denied 
that  B  had  ever  been  in  possession.  Both  pleas 
were  found  to  be  false.  It  was  found,  however, 
that  C  had  been  in  possession  from  1S69  to  1885, 
and  that  in  1876  the  land  had  been  sold  in  execu- 
tion of  a  decree  against  C  (to  which  .4  was  not  a 
party)  and  purchased  by  D,  who  re-sold  to  C  in 
1879.  The  lower  Court  held  that  CV  possession 
must  be  taken  to  have  been  derived  from  B,  tUl 
the  contrary  was  proved.  Held,  that  the  burden 
of  proving  that  his  possession  was  not  derived 
from  B  lav  upon  C.  NrLAK.iXDAN"  v.  Thax- 
DAMMA     .  '  .   L  li.  R.  9  Mad-  460 


11. 


Usufructuary   mortgage 


Mortgagee  in  possession — Suit  for  balance  of  mort' 
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31.  MORTGAGE— cowfd 

ga^e-money.  A  plaintiff  in  possession  under  an 
usufructuary  mortgage,  and  suing  for  the  balance 
due,  is  bound  to  prove  that  he  has  not  realized  the 
amount  due  under  the  conditions  of  the  lease  from 
the  usufruct.  Chuttur  Dhaeee  Singh  v.  Sitreer 
HossEiN 1  W.  H.  28 


12, 


Siiit      hy     mort- 


gagee for  possession  under  usufructvnry  mortgage. 
An  estate  was  mortgaged  with  the  stipulation  that 
the  interest  of  the  mortgage-debt  should  be  deducted 
out  of  the  usufruct,  and  ^hat,  if  the  profits  fell  short, 
the  mortgagor  ^vould  make  up  the  deficiency.  After 
a  time,  th*^  mortgagor  tendered  the  amount  of  the 
principal  sum  and  forcibly  took  possession  of  the 
property.  The  mortgagee  sued  to  recover  possession 
and  obtained  a  decree  with  wasilat.  Held,  that  the 
plaintiff  might  have  sued  under  Act  XIV  of  1859, 
s.  15  ;  but  that,  suing  as  he  did,  the  onus  was  on 
him  to  produce  the  accounts  and  show  that  some- 
thing was  due  to  him  as  interest.  Prankishoree  v. 
Chfndee  Cht:r>^  Biswas       .  19  "W.  R.  429 

13. Suit  hy  mort- 
gagee for  possession  and  to  set  aside  molcurari  lease. 
In  a  suit  b}'  mortgagees  under  a  zur-i-peshgi  mort- 
gage, not  only  for  possession,  but  also  for  setting 
aside  a  mokurari  lease  which  was  alleged  to  have 
been  granted  by  the  mortgagor  prior  to  the  mort- 
gage, and  under  which  defendants  had  been  in  pos- 
session for  some  time  in  accordance  with  a  Magis- 
trate's order: — Held,  that  the  onus  was  on  the 
plaintiffs  to  give  some  evidence  to  impeach  the 
validity  of  the  mokurari :  but  this  having  been 
done,  and  a  strong  prima  facie  case  made  out,  the 
onus  was  shifted,  and  it  became  incumbent  on  the 
defendants  to  show  that  the  mokurari  was  executed 
before  the  zur-i-peshgi,  and  that  it  was  granted 
bond  fide  for  a  real  consideration  and  intended  to  be 
co-operative  as  between  the  mortgagors  and  the 
lessee.  Shami^akain  v.  Administrator-General 
OF  Bengal       .                   .      23  W.  B.  P.  C.  Ill 


14. 


Suit     by     mort- 


gagee under  usufructuary  mortgage.  In  a  suit  in 
which  the  plaintiff  prayed  for  the  sale  of  property 
which  had  been  mortgaged  to  him  as  security  for  a 
loan  under  a  zur-i-peshgi  ijara  lease,  and  of  which  he 
had  been  dispossessed  by  the  defendant  under 
colour  of  a  decree,  it  was  held  that,  as  the  plaintiff 
had  had  for  a  great  many  years  the  usufruct  of  the 
land  for  the  very  purpose  of  repaying  himself  the 
principal  and  interest  of  his  loan,  the  burden  was 
on  him  to  show  that  there  was  anything  remaining 
due  to  him,  and  that  the  onus  also  was  on  him 
to  prove  that  the  ijara  gave  him  the  right  to 
sell  the  property  upon  some  contingency.  Mujee- 
dunnissa  v.  Dildar  Hossein     .     20  W.  R.  178 

15. Suit    for    possession    after 

foreclosure — Civil  Procedure  Code,  1859,  ss.  239, 
240 — Suit  on  mortgage — Attachment.  A  suit  on  a 
mortgage  foreclosed  under  Beng.  Reg.  XVII  of 
1806,  s.  8,  comprising  property  attached  before  the 
date  of  the  mortgage  under  s.  81  and  the  following 
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sections  of  Act  VIII  of  1859,  was  brought  against 
the  purchaser  of  the  attached  property,  which  had 
been  sold  under  the  decree  obtained  by  the  attaching 
creditor.  The  defence  was  that  the  mortgage  falling 
^vithin  the  provisions  of  s.  240  of  the  Act  Avas  void  as 
against  the  attaching  creditor  and  those  claiming 
under  him.  For  the  mortgagee  it  was  contended 
that  the  attachment  could  not  prevail ,  it  not  having 
been  proved  affirmatively  that  the  requirements  of 
s.  239  relating  to  the  intimation  of  the  attachment 
had  been  complied  with.  Held,  that  this  objection 
to  the  validity  of  the  attachment  could  not  be  raised 
for  the  first  time  on  this  appeal,  even  if  it  was  not 
rather  for  the  mortgagee,  seeking  to  deprive  the 
attaching  creditor  of  his  possession,  to  prove  the 
non-observance  of  the  formalities  in  qiiestion. 
Ramkrishna  Dass  SrjRROwJi  v.  Sttrfunnissa 
Begum   I.  L.  E.  6  Gale.  129 :  L.  R.  7  I.  A.  157 


16. 


Mortgage  suit — 


Fraud — Collusion.  In  a  suit  on  a.  mortgage,  where 
collusion  and  fraud  are  pleaded  by  a  subsequent 
auction-purchaser  of  the  mortgaged  property,  the 
onus  is  upon  the  plaintiff  to  prove  that  the  transac- 
tion was  perfectly  genuine  and  free  from  taint  of 
fraud.  Brajeshware  Peshakar  v.  Budhanuddi,  I.  L. 
R.  6  Cede.  268,  referred  to  and  explained.  Ishan 
Chunder  Sirkar  v.  Beni  Madhuh  Sirkar,  I.  L. 
B.  25  Calc.  62,  distinguished.  Shib  Narain 
Pahari  v.  Shankar  P.anigrahi  (1900) 

5  G.  W.  N.  403 

32.  NOTICE. 

Liability    under     Act — Road 


Cess  Act  (Beng.  Act  IX  of  1880),  ss.  52,  53— Evi- 
dence Act,  s.  114 — Presumption.  Where  under  an 
Act  certain  things  are  required  to  be  done  before 
any  liability  attaches  to  any  person  in  respect  of  any 
right  or  obligation,  it  is  for  the  person  who  alleges 
that  that  liability  has  been  incurred  to  prove  that 
the  things  prescribed  in  the  Act  have  been  actually 
done.  Held,  that  the  notice  provided  by  s.  52  of  the 
Road  Cess  Act  did  not  come  within  the  presumption 
of  s.  114,  cl.  (e),  of  the  Evidence  Act,  and  must  be 
proved.  Ashanullah  Khan  Bahadur  v.  Tri- 
lochan  Bagchi      .  .     I.  L.  R.  ]  3  Gale.  197 

2. Service   of  notice — Execution 

of  decree — Presumption.  In  the  case  of  execu- 
tion of  decree  of  t-\\elve  years'  standing,  the  defend- 
ant is  not  bound  to  prove  service  of  notice,  but  the 
Court  may  presume  that  notice  has  been  regularly 
served,  unless  the  party  alleging  irregularity  can 
produce  evidence  to  the  contrary.  Kasee  Kant  v  . 
GoPAL  KiSTo  MoiTRO         .         W.  R.  1864,  314 

33.  PARTITION. 


1.  Suit    for    partition — Plea    of 

prior  separation.  In  a  suit  for  partition  of  joint 
family  property,  in  which  the  defendant  pleads  that 
a  partition  has  already  taken  place,  the  onus  ia  on 
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ONUS  OF  PROOF— confd. 

33.  PARTITION— co«/rf. 
the  defendant  to  prove  the  alleged  partition.     Goo* 
Roo    Peeshad    Mookerjee    f.    Kalee    Pershad 
MOOKEKJEE      .  .  .  .         5  W.  R.  121 

2.  — ■ —  Private  partition — Private  ar- 
rangement— Subsequent  partition  by  Collector.  A 
and  B  were  joint  o%vner3  of  a  mouzah.  B  leased 
his  share  in  patni  to  C.  By  arrangement  between 
A  and  C,  a  partition  of  the  lands  was  made,  and  each 
party  collected  the  rents  of  the  lands  allotted  to  him. 
Forty  years  afterwards,  a  butwara  of  the  mouzah 
was  made  by  the  Collector  between  A  and  B,  where- 
by lands  held  by  C  under  the  previous  arrangement 
were  allotted  to  A.  C  was  no  party  to  the  butwara 
proceedings.  In  a  suit  brought  by  A  against  C  for 
possession  of  the  lands  so  allotted,  the  plaintiff  al- 
leged that  the  previous  division  of  the  lands  between 
A  and  C  was  a  temporary  one,  made  after  the  com  - 
mencement  of  the  butwara  proceedings.  The  lower 
Appellate  Court  found  that  the  plaintiff's  allega- 
tions had  not  been  proved,  and  dismissed  the  suit. 
Hdd  (Tottenham,  J.,  dissenting),  that  the  decree 
of  the  lower  Court  was  correct  as  it  lay  on  the  plaint- 
iff to  show  that  the  private  partition  had  come  to 
an  end.     Obhoy  Chttex  Sikkar  v.  Hfri  Nath  Roy 

I.  Ii.  B.  8  Calc.  72 :  10  C.  L.  R.  81 

3.  Suit  for  possession  on  alle- 
gation of  partition.  In  a  suit  to  obtain  pos- 
session of  certain  lands,  on  the  ground  that  they  had 
been  a.ssigned  to  plaintiffs  by  a  partition  made  by 
the  Collector : — Hdd,  in  the  matter  of  certain  of  the 
plots  which  plaintiffs  alleged  to  be  included  in  parti- 
cular daghs  in  the  butwara  chittahs,  that  as  defend- 
ants denied  that  they  were  so  included,  it  was  on 
the  plaintiffs  to  prove  their  allegation.  Held,  in 
respect  to  a  dagh  in  which  plaintiffs  were  admitted 
to  be  entitled  to  a  certain  quantity  of  land,  that 
it  was  their  business  to  prove  that  the  particular 
lands  which  they  claimed  had  been  assigned  to 
•them  by  the  butwara  proceedings.  BHrGGOBUTTv 
Goofta  v.  Saroda  SooxDrREE  Debea 

11  W.  E.  337 


4. 


Suit    for    possession    after 


partition — Interference  v:ith  possession  after 
Collector's  award.  In  a  suit  for  possession  v,-ith 
mesne  profits,  on  the  ground  that  the  lands  claimed 
were  allotted  to  plaintiff's  share  by  a  butwara  under 
Bengal  Regulation  XIX  of  1814,  where  defendant, 
admitting  the  allegation,  urged  that  plaintiff  had 
given  up  possession  as  soon  as  the  butwara  was 
completed  : — Held,  that  it  was  for  plaintiff  to  prove 
that  defendant  had  interfered  isith  the  possession 
awarded  to  him  bv  the  Collector.  Mobaruk  Au  v. 
Imdad  Ali       .    '     .         ,         .      16  W.  E.  200 

Suit  to  have  property    ex- 


eluded,  from  partition — Nature  of  possession. 
In  two  suits  in  which  the  prayer  was  substantially 
to  have  certain  property  which  had  been  included  in 
a  butwara  before  the  Collector  excluded  from  such 
butwara,  it  was  held  that,  as  plaintiff's  possession 
was  admitted  and  defendant  had  failed  to  prove  his 
■plea  that  such  possession  was  in  the  quality  of 


ONTTS  OF  TROOF—contd. 

33.  PARTITION— cow/rf. 
tenant  under  him,  plaintiff  was  entitled  to  a  decree. 
Biprs  Beharee  Lukkxtn  v.  Ghasoo 

11  W.  E.  16 


6. 


Suit  to  stay  partition  by  Col- 


lector—5peci/?c  Bdief  Act  (/  of  1877),  s.  42— 
Declaration  of  specific  rights.  A  person  bring- 
ing a  suit  under  s.  42  of  the  Specific  Relief  Act  to 
stay  a  partition  directed  by  the  Collector  under  Ben- 
gal Act  Vin  of  1876,  on  the  ground  that  a  private 
partition  has  already  been  come  to,  must  prove  not 
only  that  there  has  been  a  private  partition,  but  also 
that  under  that  partition  he  is  entitled  to,  and  was 
in  possession  of,  in  severalty,  some  specific  portion  of 
the  property  again  sought  to  be  partitioned  by  the 
Collector  ;  and  such  person  is  entitled  to  no  declara- 
tion affecting  the  rights  of  other  shares  in  the  parent 
estate.  Khoobun  v.  Wooma  Churn  Singh,  3  C. 
L.  E.  453,  distinguished.  Kalvp  Nath  Srs'GH  v. 
Lali  Ramdein  Lal      .       I.  L.  E.  16  Calc.  117 

34.  POSSESSION    AND    PROOF    OF    TITLE. 
Suit    for    'possession — Weak- 


ness of  defendant's  case — Title,  proof  of.  In  a  suit 
for  possession  of  land,  where  plaintiff 's  title  and  pre- 
vious possession  are  both  denied,  it  is  not  proper  for 
a  Court  to  start  with  the  case  put  forward  by  the 
defendant,  the  onus  of  proof  being  primarily  on 
plaintiff.     Walker  v.  A.ts\  Ram  Mttxdtjr 

14  W.  E.  478 


2. 


Person       out      of 


possession — Evidence  of  title.  Possession  is  evi- 
dence of  title,  and  is  primarily  exclusive.  It  is  for 
him  who  impugns  this  exclusive  title  to  show  that 
the  possession  arose  in  some  way  which  has  preser- 
ved his  own  right.  In  every  case  the  person  who 
has  been  out  of  possession  for  more  than  twelve 
years  must  make  out  some  prima  facie  title,  and 
some  agreement  or  acknowlegment  of  that  title, 
such  that  possession  is  deprived  of  its  ordinary 
effect  through  being  held  on  a  joint  right  or  a 
subordinate  right.  Ramchandra  Narayan  r. 
Narayax  SIahadev       .       I.  Ij.  E.  11  Bom.  216 

See  also  Tatya  v.  Asxn 

I.  Ij.  E.  11  Bom.  220  note 

and  Vithoba  v.  Narayax 

I.  L.  E.  11  Bom.  221  note 

3. Proof      of      title. 

A  decree-holder  sued  to  establish  that  certain  pro- 
perty was  the  property  of  W,  his  judgment-debtor, 
such  property  being  claimed  by  A  as  his.  He 
proved  that  for  five  years  and  more  W  had  been  in 
possession  of  such  property  as  ostensible  owner. 
Hdd,  that,  this  being  so,  it  rested  with  A  to  prove  his 
title.     Mathura  Das  v.  JIitchell 

I.  Ii.  E.  4  All.  206 

4.    Evidence     of  title 

— Dispossession,  Proof  of.  Possession  is  evi- 
dence of  title  :  and  if  the  plaintiff  proves  that  he  has 
possession,  and  that  his  possession  has  been  forcibly 
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ONUS  OF  FnOOT—contd. 

34.  POSSESSION    AND    PROOF    OF    TITLE— 

contd. 
disturbed,  he  makes  out  a  prima  facie  title  for  the 
defendant   to   rebut.     Mahomed    Bttx   v.    Abdul 
KxjEEEM  alias  Aboo        .  .  20  "W.  B.  458 

5_ Person  in  pos- 
session wiihoid  title.  In  the  case  of  the  owner  o^ 
land  seeking  to  recover  possession  on  the  allegation 
that  the  party  in  possession  has  no  right  to  continue 
in  it,  and  showing  a  primia  jade  title  to  possession, 
he  can  claim  a  decree  unless  the  party  in  possession 
has  a  tenure  entitling  him  to  retain  possession. 
Ram  Moxee  v.  Aleemoodeen  .     20  "W.  E.  374 

JOYKISHTO   MOOKEKJEE   V.    HUREEHTTR   MOOKER- 

jee 12  W.  R.  365 

KooNJ  Beharee  Rati  v.  Bukshee  Luchmxjn 
Doss 19  W.  E.  188 

Rajkishex  Mookerjee  v.  Pearee  Mohfn 
Mookerjee 20  W.  R  421 

Htjree  Mohfx  Poddar  v.  Gtjreeboolah  Mul- 
UCK 22W.  R.417 

Kalee  Kishen  Roy  v.  Brojendro  Coomar  Roy 
Chowdhry       ....      24W.R.  266 

Batai  Ahir  v.  Bhttggobtjtty  Koer 

11  C.  Ij.  R.  476 


6. 


Dispossession- 


Proof  of  tiilp.  When  a  person  forcibly  dispossesed 
sues  to  recover  possession,  the  burden  of  proving 
title  is  on  the  party  by  whom  he  was  forcibly  dispos- 
sessed. Shama  Soonduree  Debia  v.  Collector 
opMaldah      ....      12W.  R.164 


7. 


Dispossession- 


Proof  of  title.  In  a.  suit  to  recover  possession,  on 
the  allegation  of  a  previous  possession  and  forcible 
ouster,  both  being  denied  by  defendants  who  set  tip 
a  title  of  their  own,  it  is  for  plaintiffs  to  prove  the 
alleged  ouster.  If  they  do  so  to  the  satisfaction  of 
the  Court,  the  burden  of  proof  will  be  on  the  defend- 
ants to  show  the  title  on  which  they  ousted  the 
plaintiffs.  Should  the  defendants  prove  such  a 
prima  fane  title,  then  it  will  be  the  duty  of  the 
Judge  to  call  upon  the  plaintiffs  to  establish  their 
titled     GouR  Paroy  v.  Wooma  Soondtjree  Debl-v 

12  W.  R.  472 

Daitari  Mohanti  v.  Jtjgo  Bundhoo  Mohaxti 

23  W.  R.  293 


8. 


Dispossession). 


Proper  procedure  pointed  out  in  a  suit  for  recovery 
of  possession  of  certain  lands  on  an  allegation  of  ille- 
gal dispossession,  where  defendant  sets  up  a  superior 
title  as  proprietor  against  the  allegation  of  a  similar 
title  on  the  part  of  plaintiff.  If  defendant  in  such 
a  case  established  his  better  title  as  a  landlord,  then 
plaintiff  cannot,  in  a  Civil  Court,  succeed  on  the  title 
of  an  under-tenant.  Kobeerooddex  v.  Nyax 
Bibee  .         .         .         .      8  W.  R.  354 

Dabjee  Sahoo  v.  Tumeezooddeen 

10  W.  R.  102 


OKTrS  OF  T'ROOT— contd. 

34.  POSSESSION    AND    PROOF    OF    TITLE— 

cordd. 

Radha    Bullub    Gossain    v.    Kishen    Gobind 
GosAiN 9  W.  R.  71 

9. Ejectment — Proofs 

of  title.  Where  A  was  illegally  dispossessed  by 
B  of  land  for  which  A  obtained  a  decree  in  a  suit 
with  C,  and  A  brought  a  suit  to  recover  possession  : 
— Held,  that,  the  dispossession  being  proved,  the 
onus  of  proving  the  title  was  in  the  first  instance  on 
B,  and  that  the  mere  fact  of  the  land  being  identical 
•mth  that  decreed  to  A  in  his  suit  with  C  could  not 
entitle  him  to  a  decree  in  his  suit  with  B.  Jadttb 
Nath  v.  Ram  Sundar  Surma       .       7  "W.  R.  174 


10. 


Proof   of   title — 


Forged  evidence.  Suit  by  A  to  recover  immove- 
able property  in  the  possession  of  B  and  his  prede- 
cessors, whose  title  had  been  unchallenged  for  forty- 
four  years,  on  the  ground  that  the  estate  was  mort- 
gaged only  by  A  's  ancestors,  and  that  B  and  those 
claiming  under  him  were  only  usufructuary  mort- 
gagees in  possession.  Held,  that  the  onus  prdbandi 
was  on  A,  who  could  only  succeed  by  the  strength 
of  his  own  title,  and  not  by  reason  of  the  weakness  of 
jB's  title.  Sevvaji  Vuay'a  Raghunadha  Valoji 
Keistnax  Gopaldar  v.  Chinna   Nayaxa  Chetti 

10  Moo.  I.  A.  151 


11. 


Title — Suit  after 


ejectment.  The  plaintiff,  a  lessee  in  perpetuity 
of  a  piece  of  land  from  the  inamdar  of  the  village  in 
which  it  was  situated,  sued  the  defendant,  who  had 
dispossessed  him  more  than  six  months  before  the 
date  of  suit,  to  eject  him  from  the  land.  The 
defendant  set  up  a  lease  from  the  same  inamdar,  but 
it  was  held  to  have  been  granted  without  any  author- 
ity. Both  the  leases  required  to  be  registered 
under  Act  XX  of  1866,  but  were  not  registered. 
Held,  that  the  plaintiff,  although  suing  more  than 
six  months  after  the  date  of  dispossession  and  with- 
out resorting  to  a  possessor}'  suit  (Act  XIV  of  1859, 
s.  15  ;  Act  I  of  1877,  s.  9),  was  entitled  to  rely  on  the 
possession  previous  to  his  dispossession  as  against  a 
person  who  had  no  title  ;  the  onus  being  on  defend- 
ant to  prove  his  title.  Krishnarav  Yashvaxt 
;;.  Vasudev  Abaji  .         .     I.  L.  R.  8  Bom.  371 


12. 


Suit  to   establish 


title  and  for  possession  after  decree  under  s. 
15,  Act  XIV  of  1S59.  In  a  suit  to  establish  title 
and  recover  possession  from  a  person  who  has 
obtained  possession  under  s.  15,  Act  XIV  of  1859, 
the  defendant  need  not  prove  his  title,  and  his  pos- 
session cannot  be  disturbed,  unless  the  plaintiff  gives 
proof  of  a  better  title  ;  the  onus  being  on  the  plaint- 
iff to  prove  everything.  Maenooddeen  v.  Geeesh 
Chunder  Roy  Chowdhry    .         .     7  W.  R.  230 


13. 


In  a  suit  against 


a  landlord  to  recover  posses.sion  of  land  of  which 
plaintiff  alleged  himself  to  have  been  illegally  dis- 
possessed : — Held,  that,  if  plaintiff  sought  to  recoveu 
possession  without  reference  to  any  right  or  title,  but 
simply  on  the  ground  of  having  been  illegally  eject-- 
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34.  POSSESSION    AND    PROOF    OF    TITLE— 

conid. 
ed,  his  remedy  would  have  been  under  s.  15,  Act 
XIV  of  1859.  Not  havin?  availed  himself  of  this 
remedy,  he  was  bound  to  show  that  he  had  title  to 
re-enter,  and  that  the  landlord  had  ejected  him 
without  any  right  to  do  so.  Nunc  Kishoke 
Tat.t.  v.  Sheo  Dyal  Oopadhya  .    11  W.  R.  168 

Ram  Mohan  Dass  r.  JmrprBO  Doss 

14  W.  R.  41 
Ceowdy  v.  Ram  Bhtjrose  CHO^v^)HRY 

23W.  R.  383 

a  suit  brought  under  s.  27,  Bengal  Act  VIII  of  1869. 


14. 


Suit    b>/    heirs 


of  last  full  owner  of  property — Proof  of  title.  Where 
a  defendant  in  possession  of  certain  property 
resists  a  suit  for  possession  thereof,  brought  by 
p;irties  who  have  proved  themselves  to  be  the  near- 
est heirs  of  the  last  full  oisTier,  the  onus  is  on  the 
defendant  to  prove  his  title.  Tariny  Chum  Chow- 
dhry  V.  Saroda  Somiduree  Dassee,  3  B.  L.  R.  A.  C. 
145,  and  Thakur  Deen  Teuury  v.  Ali  Hossein 
Khan,  13  B.  L.  R.  427,  cited  and  followed.     Ram- 

PROTAB  MiSSER  V.  AbHILACK  jNIiSSER 

3  C.  L.  R.  170 


15. 


—    Written      state- 


vicnf — Admission.  In  a  suit  by  A  against  B  for 
recovery  of  ancestral  jamai  lands,  of  which  he 
alleged  that  he  had  been  dispossessed  by  B,  B  stated 
in  his  written  statement  that  ^4's  ancestor  having 
relinquished  the  land,  the  zamindar  had  leased  the 
same  to  him,  B,  and  he  had  been  in  possession  since. 
He  also  stated  how  ^'s  ancestor  relinquished,  and 
that  he,  B,  had  thereupon  obtained  a  pottah.  He 
denied  that  he  had  dispossessed  A.  Held,  that,  B 
having  admitted  the  possession  of  A 's  ancestoi ,  it  lay 
upon  B  to  prove  his  titk.  Baikasthan-ath 
Kumar  r.  CnrxDRA  Monrx  Chowdhry 

1  B.  L.  R.  A.  C.  133 :  10  W.  R.  190 


16. 


—     Allegation       of 


oufiership  as  mortgagee  only.  Where  a  person  is 
alleged  to  be  in  possession,  not  as  owner  of  the  full 
proprietary  right,  but  as  mortgagee,  the  burden  of 
proof  of  such  qualified  ownership  lies  on  the  party 
asserting  it.  Such  a  case  falls  within  the  scope  of 
s.  110,  Act  I  of  1872.     Sheoruttoxgir  v.  Doorga 

6  N.  W.  36 


17. 


Land  purchased 


benami  6y  plaintiff  for  defendant — Evidence  Act 
{I  of  1872),  s.  110.  The  plaintiff  sought  to  recover 
possession  of  certain  lands,  alleging  that  he  had  been 
dispossessed.  The  defendants,  who  were  in  posses- 
sion, alleged  that  at  an  auction  sale  the  plaintiff  bad 
bought  the  lands  benami  for  the  defendants.  Held. 
that  the  burden  of  proving  a  prima  facie  case  that 
the  land  belonged  to  the  plaintiff  was  on  him. 
Habi  Ram  i-.  Raj  Coomar   Opadhya 

I.  li.  R.  8  Gale.  759 


18. 


Title.     In  a  suit 


ONUS  OF  PROOF— co»<d. 

34.  POSSESSION    AND     PROOF    OF     TITLE 
— contd. 

that  the  plaintiff  had  been  dis^wssessed  by  a  benami- 
dar,  in  whose  favour  a  conveyance  had  been  exe- 
cuted by  the  plaintiff's  father  : — Held,  that  the  pre- 
sumption arising  from  the  defendant's  recent  and 
unexplained  possession  being  rebutted  by  the 
plaintiff's  prior  continuous  and  peaceful  possession, 
the  defendant  must  show  aflBrmatively  that  his 
title  was  a  valid  one,  and  could  not  raise  the  defence 
that  the  plaintiff  was  prevented  from  showing  it 
to  be  invalid.  Mahesh  Chandra  Banerjee  r. 
Barada  Debi 

2  B.  L.  R.  A.  C.  274  :  11  W.  R.  185 


19. 


Obstruction      to 


execution  of  decree  by  a  claimant — Civil  Procedure 
Codes  (Act  VIII  of  iSo9),  s.  229,  (Acts  X  of  1S77 
and  XIV  of  1S82,  s.  331).  In  a  suit  under  s.  22^ 
of  Act  VIII  of  1859  (s.  331  of  Acts  X  of  1877  and 
XIV  of  1882),  the  onus  is  on  the  plaintiff  to  establish 
a  prima  facie  case  of  possession,  and  it  is  then  incum- 
bent on  the  claimant  to  answer  that  case,  and  shoiv, 
if  jMissible,  a  better  title.  Rakhal  Churn  Mundul 
V.  Watson  &  Co.     .         .       I.  L.  R.  10  Calc.  50 


20. 


Resistance  to  exe- 


cution by  third  party — Suit  for  possession — 
Civil  Procedure  Code  (Act  XIV  of  1882),  s.  331. 
The  plaintiff  had  obtained  a  decree  for  possession  of 
certain  land  against  his  tenant  B.  On  proceeding  t» 
execute  his  decree,  he  was  obstructed  by  the  defend- 
ants. He  therefore  filed  a  claim  against  them  for 
possession  under  s.  331  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882),  which  was  duly  registered  as  a 
suit.  The  lower  Court  found  as  a  fact  that  the 
plaintiff  through  his  tenant  B  had  been  in  possession 
of  the  land.  The  defendants  pleaded  that  the  land 
had  belonged  not  to  the  plaintiff,  but  to  one  J,  on 
whose  death  they  were  entitled  to  it.  Held,  that  in  a 
proceeding  under  s.  331  of  the  Civil  Procedure  Code,^ 
where  possession  is  shown  to  have  been  with  the 
plaintiff,  the  defendants  are  not.  without  sho^\ing 
title  in  themselves,  at  liberty  to  impeach  the  plaint- 
iff's title,  or  to  set  up  a  jus  teriii.  The  onus  of 
proving  a  better  title  than  the  plaintiff's  rests  with 
them,  and  they  may  prove  their  title  as  a  defence. 
B.APUJiRAO  V.  Fattesing  Shahaji  Bhosle 

I.  li.  R.  22  Bom.  96T 


21. 


—   Proof   of    title- 


to  recover  possession  of  certain  property,  on  proof 


Unregistered  deed  of  sale — Oral  evidence  inadmis- 
sible. On  the  ISth  January,  1876,  plaintiff  became 
a  purchaser  at  a  Court's  sale  of  the  right,  title,  and 
interest  of  G  and  A'  in  a  shop,  and,  having  been 
obstructed  by  defendant  in  obtaining  possession  of 
it,  sued  to  recover  it  from  him.  The  plaint  was  filed 
on  the  27th  January.  1877.  Defendant  answered 
that  he  purchased  it  from  0  under  a  deed  of  sale 
dated  5th  January.  1865,  and  that  he  had  been  in 
possession  since  that  day.  The  deed  of  sale  was  not 
admitted  in  evidence  for  want  of  registration,  but  it 
was  found  that  defendant  had  been  in  possession  as 
owner  since  5th  January,  1865.  Held,  that,  as  the 
defendant    admitted  that  he  had  derived  his  title 
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DIGEST  OF  CASES. 


ONUS  OP  FnOOF—contd. 

34.  POSSESSION    AND    PROOF    OF    TITLE— 

confd. 

from  G  (of  -whose  interest  in  the  shop  the  plaintiff  j 
was  assignee),  the  burden  of  proof  lay  upon  the  r 
defendant,  and  that  he  had  failed  to  prove  his  pur- 
chase, inasmuch  as  his  unregistered  deed  of  sale 
could  not  be  received  in  evidence,  and  oral  evidence 
was  inadmissible  in  place  of  the  deed.  Sambhubhai 
Karsandas  v.  Shivlaldas  Sadashivdas 

I.  L.  R.  4  Bom.  89 


22. 


Suit  to  have  pro- 


perty declared  liable  in  execution  of  decree.  In 
a  suit  for  the  sale  of  certain  property  in  satisfaction 
of  a  decree  against  a  judgment-debtor  (since  de- 
ceased), where  it  was  found  that  the  judgment- 
debtor  had  made  over  the  property  to  his  wife  in  lieu 
of  her  dower,  and  that  she  had  transferred  it  to 
defendant  : — Held,  that  the  onus  was  on  the 
plaintiff.     Lyakut  Ali  v.  Court  of  Wards 

10  W.  R.  423 


23. 


Proceedings     to 


obtain  possession  in  execution  of  decree.  "\\'here 
a  judgment-creditor  admits  having  obtained  posses- 
sion of  a  portion  of  the  land  without  opposition 
from  the  judgment-debtor,  the  onus  lies  on  him  to 
show  that  he  was  unable,  nevertheless,  to  obtain 
possession  of  the  remainder.  Amjatt  Ali  v. 
AzHUR  Ali       .         ,         .  .21  "W.  R.  241 


24. 


Khas  mehals   in 


'^  4-Pergunnahs — Relation  between  owners  and  the 
Government — Right  to  possession — Ejectment.  There 
is  no  relation  of  landlord  and  tenant  between  the 
Government  and  the  owner  of  khas  mehals  in  the 
24-Pergunnahs.  The  latter  is  the  landlord  of  the 
raiyats,  and  is  not  himself  a  raij'at.  The  riglit  and 
title  of  the  Government  are  to  the  rent,  but  do  not 
include  a  right  to  the  possession  of  the  lands, 
though  such  a  right  might  arise  by  forfeiture  or 
extinction  of  the  ownership  ;  and  the  onus  is  on 
the  Government  to  prove  its  claim  to  the  possession 
of  the  lands.  Guxga  Gobind  Muxdul  v.  Collec- 
tor OF  24-Pergunsahs 

7  W.  R.  P.  C.  22  :  11  Moo.  I.  A.  345 


25. 


Suit     to     estab' 


lish  title— Bom.  Reg.  XVII  of  1827,  s.  7,  els.  1 
and  2 — Bom.  Act  I  of  1865 — Jliras  land.  On  the 
28th  August,  1857,  the  plaintiff  passed  a  kabuliat  to 
Government  and  took  possession  of  certain  miras 
land,  abandoned  by  the  rairasdar  for  four  or  five 
years  previous  to  that  date.  The  plaintiff  continued 
in  possession  of  his  land,  and  paid  the  Government 
assessment  from  1864  till  1872.  In  an  action 
brought  by  the  plaintiff  to  recover  possession  of  the 
land,  he  alleged  in  the  plaint  that  he  had  taken  the 
defendants  as  partners  in  the  cultivation  of  the  land, 
and  had  been  dispossessed  by  them.  Both  the 
lower  Courts  rejected  the  claim.  The  lower  Appel- 
late Court  based  its  decision  on  the  ground  that, 
as  the  plaintiff  failed  to  prove  the  fact  of  his  alleged 
partnership  with  the  defendants,  he  could  not  suc- 
ceed, notwithstanding  that  Court  found  in  the 
plaintiff's   favour   the    other   facts   stated   above. 


ONUS  or  FnoOF—contd. 

34.  POSSESSION    AND    PROOF    OF    TITLE— 

contd. 

Held,  on  special  appeal,  that,  as  the  suit  was  one  to 
establish  title  and  recover  possession,  the  Judge 
should,  on  the  facts  found  and  having  regard  to 
Regulation  XVII  of  1827,  s.  7,  els.  1  and  2,  and 
Bombay  Act  I  of  1865,  have  called  upon  the  de- 
fendants to  prove  their  claim  to  hold  possession 
as  against  the  plaintiff's  right  of  occupation. 
Trhibak  Ranu  v.  Naxa  Bhavani  .  12  Bom.  144 


26. 


Title.     In  a  suit 


to  recover  possession  of  land  and  wasilat  under 
a  ganti  jumma,  which  had  originally  belonged  to  the 
defendants,  the  main  question  was  as  to  ten  cottahs, 
of  which  possession  by  receipt  of  rent  only  was 
claimed  from  the  defendants,  whose  dwelling-house 
was  thereon.  The  defendants  alleged  that  the  ten 
cottahs  were  not  included  in  the  ganti  jumma, 
under  which  plaintiffs  claimed.  Held,  that  the  onus 
was  on  the  plaintiffs  to  prove  that  the  ten  cottahs 
were  included  in  the  ganti  jumma  under  which 
they  claimed.  It  was  not  on  the  defendants  to 
show  the  extent  of  that  tenure  while  it  was  in  their 
possession  and  when  it  was  transferred  to  the 
plaintiffs,  although  the  fact  was  one  peculiarly 
within  their  knowledge.  Girdhar  Hari  v.  Kali- 
KAKT  Roy  Chowdhry 

3  B.  li.  R.  A.  C.  161 :  11  W.  R.  501 


27. 


-Evidence — Jaghir 


tenure — Auladad  grant.  By  a  sanad  dated  March 
1854,  the  plaintiff's  ancestor  granted  to  B,  the 
defendant's  ancestor,  a  jagir  of  a  certain 
mouzah.  B  died  in  1872,  and  plaintiff  subsequent- 
ly brought  a  suit  to  recover  possession  of  the 
mouzah,  alleging  that  the  grant  to  B  was  an 
ordinary  service  jaghir.  The  plaintiff  filed  a 
kabuliat  which  had  been  executed  by  B,  the  terms 
of  which  supported  the  plaintiff's  allegation  as 
to  the  nature  of  the  grant.  The  defendant  alleged 
that  the  grant  was  auladad,  but  failed  to  produce 
the  sanad  or  account  for  its  non-production. 
Held,  that  the  plaintiff  was  entitled  to  a  decree. 
Juggernath  Sahee  v.  Ahlad  Kowur,  19  W.  R.  140, 
distinguished.  Thakuk  Doyal  v.  Ram  Narain 
SixGH     .         .         .         .      I.  li.  R.  8  Calc.  375 


28. 


Suit    for    lands 


granted  as  jaghir  tenure — Non-production  of  docu- 
mentary evidence.  In  a  suit  to  recover  possession 
of  certain  lands  upon  the  ground  that  they  were 
granted  as  a  jaghir  tenure  by  the  plaintiff's  ancestor 
to  one  P  and  his  lineal  descendants,  and  that  such 
descendants  had  failed : — Held,  that  it  was  necessary 
for  the  plaintiff  to  prove  the  grant  alleged  in  his 
plaint,  without  which  no  cause  of  action  would  have 
been  shown  ;  and  as  the  tenure  was  created  in  the 
proper  and  usual  maimer, — i.e.,  by  pottah  and 
kabuliat — the  latter  would  be  in  the  possession  of 
the  plaintiff 's  ancestors.  As  this  was  not  produced, 
no  secondary  evidence  given  of  it,  and  no  foundation 
laid  for  giving  such  evidence,  it  was  unnecessary  to 
go  further  into  the  plaintiff's  case.  Juggernath 
Sahee  v.  Alhad  Kowttr     ,         .     19  W.  R.  140 
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OITOS  OF  PROOF— cc««. 

34.     POSSESSION    AND    PROOF    OF     TITLE 
— contd. 


29. 


Prooi     of     title. 


The  plaintiff  sued  for  possession  under  the  allega- 
tion that  the  property  in  dispute  ^vas  under  the 
management  of  the  defendant.  The  defendant 
having  denied  management,  and  set  up  a  title  by 
purchase,  and  his  passession  for  more  than  thirty 
years  having  been  proved  : — Held,  that  the  onus  of 
showing  a  possession  for  his  benefit  was  rightly 
thrown  on  the  plaintiff.  Kirat  SrsGH  v.  Ram 
Doss W.E.  F.B.8 


30. 


Adverse  or    per- 


missive occujxincy — Proof  of  t'tle.  A  donee,  under 
a  deed  of  gift,  brought  a  suit  to  recover  a  piece  of 
land  which  he  alleged  his  donors  had  given  for  a 
temporary  purchase  to  the  defendant  in  possession 
six  years  before  ;  and  the  Munsif  found  that  it  was 
so,  and  allowed  the  claim.  But  the  District  Judge, 
on  appeal,  considering  that  the  plaintiff  had  failed 
to  prove  his  donors'  title  to  the  land  reversed  the 
Munsif 's  decree.  Held,  that  the  Judge  was  in  error 
in  requiring  the  plaintiff  to  establish  the  title  of  the 
donors,  without  enquiring  whether  the  defendant 
had  obtained  possession  merely  by  their  permission  ; 
and  that  the  suit  must  be  remanded  for  a  finding  by 
the  District  Judge  on  that  pomt.  Sakalcha^td 
Sataichant)  v.  Dayabhai  Ichhachand 

4  Bom.  A.  C.  70 


31. Shi ftiyig  of  burden 

of  proof — Land  taken  by  Government  as  forest 
reserve — Madras  Forest  Act  (Mad.  Act  V  of  18S2). 
Portions  of  certain  land,  which  had  been  taken 
up  by  Government  as  forest  reserve,  were 
claimerl  by  one  who  had  admittetlly  been  in  posses- 
sion and  enjoNTuent  of  them  for  thirty  years.  The 
Government  failed  to  establish  any  subsisting  title  of 
its  own.  Held,  that  the  burden  of  proof  had  been 
shift^l  on  to  the  Government  and  had  not  been 
discharged,  and  accordingly  that  the  claim  should  be 
allowed.  Secretary  of  State  for  Ixdia  v.  Kota 
Eapaxamma  Gartj        .       I.  li.  E.  19  Mad.  165 


32. 


Suit     for      land 


attached  undir  s.  3  of  Act  IV  of  1840.  In  a  suit 
for  possession  of  land  attached  by  the  Magistrate 
under  s.  3  of  Act  IV  of  1840,  the  onus  probandi  is  on 
the  plaintiff.  MoHESHrR  Sixgh  r.  Ramaput 
SixGH    .     W.  E.  F.  B.  7 :  1  Ind.  Jvir.  O.  S.  35 


33. 


Suit  by     zatnin- 


dor  against  trespasser.  An  award  under  Act  IV  of 
1840  does  not  relieve  a  party  of  the  obligation  to 
prove  his  right  and  title,  when  sued  by  the  zamindar 
as  a  trespasser.     Bydoxath  Sorbhox   r.  Kexoo- 

EAM    HOLDAR  .  1  W.  E.  211 


34. 


Possession  under 


order   of   Criminal    Court — Suit   to   eject  on  ground    \ 
of   title.     A,    being    in    jwssession    of    lands    as    j 
purchaser  under  deeds  of  sale  from  B,  the  person 
last  seised,  was  forcibly  ousted  from  possession  by  C 
and  D,  who  set  up  a  title  to  the  lands  under  an 
alleged  deed  of  gift  from  B.     A  made  a  complaint  I 

VOL.  IV. 


ONUS  OF  PROOF— confe/. 

34.  POSSESSION    ANT)    PROOF    OF   TITLE— 
eontd. 

to  the  Criminal  Court,  and  under  an  order  of  that 
Court  was  again  put  into  possession,  C  and  D  being 
directed  to  institute  a  suit  in  the  Civil  Court  to 
establish  their  claim,  which  they  accordingly  d  d 
relying  upon  their  title,  and  impeaching  the  deeds 
of  sale.  In  such  circumstances  : — Held,  by  the  .Judi- 
cial Committee,  reversing  the  decree  of  the  Court 
at  Calcutta  (without  prejudice,  however,  to  any 
question  which  might  arise  between  A  and  any 
other  party  claimins  under  B),  that  it  was  incum- 
bent on  C  and  D  to  prove  some  title  to  the  land 
claimed  before  they  could  put  A  to  proof  of  his 
title.  Ram  Rutton  Rae  r.  FmROOKOOxyTSSA 
Begum       ....      4  Moo.  L  A.  233 


35. 


Eiecfment      by 


order  of  Magistrate  under  s.  -319.  Coie  of  Criminal 
Procedure,  1S61 — Suit  to  recover  po-isession.  The 
plaintiffs  were  in  possession  of  certain  land  when  the 
Magistrate,  acting  under  s.  319  of  the  Criminal 
Procedure  Code,  1861,  placed  the  defendant  in 
possession  until  the  rights  of  the  parties  should  be 
determined  by  a  competent  Civil  Court.  Held,  in  a 
suit  to  recover  possession  of  the  property  instituted 
more  than  six  months  after  the  plaintiffs  were  dis- 
possessed, that  they  could  not  recover  without 
showing  their  title,  the  onus  being  on  them  to  prove 
it.      ASHCMAXDE      AgaTH      Kr:N"HI      PATHrMAH      >:. 

^LiKACHrs'DE  Agath  ^Iakacht       .      4  Mad.  478 

Rajessuree  Debia  v.  Brin'oabutty  Debia 

7  "W.  E.  212 

LrcHMTTx  Pershad  v.   Maharanee  of  Bcrd- 

WAX 17  W.  R  181 

36.  — Suit  after   order 

of  Criminal  Court  under  s.  530,  Act  X  of  1872. 
In  a  suit  for  possession  and  for  establishment  of 
title  against  parties  in  possession  under  an  award  of 
the  criminal  authorities  under  Act  X  of  1872.  s.  .530. 
the  onus  probandi  is  on  the  plaintiffs.  Hurt  Ram 
f.  Bhik.\ree  Roy  ,      25  W.  E.  20 

As  also  under  s.  318  of  the  Code  of  Criminal 
Procedure'of  1861.  Htjrro  SooKDrREE  r.  Soxatox 
Doss  25  W.  E.  464 


37. 


Suit  after   ordir 


under  the  Land  Begistration  Act  (Beng.  Act  VII  of 
1876'*.  Where  a  person  who,  by  an  order  of  the 
Collector  passed  under  the  provisions  of  the  Land 
Registration  Act  (Bengal  Act  VII  of  1876^.  has  been 
declared  to  be  out  of  possession  of  certain  land, 
brings  a  suit  for  the  recovery  of  possession,  it  lies  on 
him  in  the  first  instance  to  make  out  a  prima  facie 
case.  MtTDDux  Mohux  Poddar  v.  Bhaggomaxto 
PoDDAR        .  L  Ii.  E.  8  Calc.  923 


38. 


Suit     for     pro- 


duce of  trees — Title,  proof  of.  In  a  suit  to  prevent 
the  defendants  from  obstructing  the  plaintiff  in  his 
enjoyment  of  fruits  of  certain  trees,  which  he  claimed 
as  heir  of  a  person  who  purchased  that  right,  the 
defendants  denied  the  existence  of  the  right,  and 
alleged   possession   and   enjoyment  in  themselves. 

13  G 
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ONUS  OP  FnOOT—contd. 

34.  POSSESSION    AND    PROOF    OF    TITLE— 

contd. 

Held,  that  the  District  Judge,  on  appeal,  having 
found  the  possession  and  enjoyment  to  be  in  the 
defendants,  was  right  in  throwing  upon  the  plaintiff 
the  burden  of  proving  his  title  to  the  trees  or 
their  produce.     Laldas  Ramdas  v.   Kashiram 

4  Bom.  A.  C.  60 


39. 


Civil   Procedure 


Code,  1859,  s.  230,  suit  under— Title,  proof  cJ. 
S.  230,  Act  VIII  of  1859,  only  gave  an  applicant 
the  right,  without  instituting  a  separate  suit,  of 
contesting  the  decree-holder's  right  to  dispossess 
him,  but  did  not  exempt  the  applicant  from  the 
onus  of  proving  his  case.  Mahomeb  Att'^xjr  v. 
Feokash  Chttndeb  Sha  .  .  8  W.  R.  8 
40. 


Claim — Disposs- 
ession— Act  VIII  of  1859,  s.  230.  One  share- 
holder, beng  disposed  by  the  other  of  a  certain 
julkur  in  execution  of  his  decree,  brought  a  suit 
under  s.  230,  Act  VIII  of  1859,  alleging  that  the 
julkur  had  been  a  part  of  their  joint  mehal  ;  and 
that,  on  partition  thereof,  the  julkur  was  left  ijmali. 
The  decree-holder  set  up  that  the  julkur  had  been 
formed  after  the  partition,  and  by  diluvion  of  one 
of  his  own  villages.  HpJd,  that  the  onus  was  upon 
the  claimant  to  prove  his  case.  Udai  Tara  Chow- 
dhrain  v.  Abdtjl  Gaxi       .     3  B.  Ij.  R.  Ap.  90 

s.c.  WooDOY    Tara    Chowdhrain  v.    Abdool 
GuNXY 12  W.  B.  16 


41. 


Title  bij  posses- 


sion— Attachment  and  sale  under  a  decree  of  pro- 
perty claimed  by  a  third  person — Suit  by  a  third 
person  to  establish  his  title — Civil  Procedure  Code 
{Act  VIII  of  1859),  ss.  230-246.  S  obtained  a 
money-decree  against  the  sons  and  heirs  of  A,  and 
under  that  decree  attached  a  shop  as  part  of  ^'s 
estate.  N  (father  of  A)  applied  to  have  the  attach- 
ment removed  under  s.  246  of  the  Civil  Procedure 
Code  (Act  VIII  of  1859),  alleging  that  the  shop 
was  his.  The  application  was  rejected,  and  the  shop 
was  sold  in  execution  and  bought  by  P,  the  defend- 
ant. JV  then  brought  his  suit  against  P  (the  pur- 
chaser) to  establish  his  title.  The  Subordinate 
Judge  dismissed  the  suit.  On  appeal,  the  District 
Judge  reversed  that  decree,  holding  that  the  plaint- 
iff bad  been  in  possession  of  the  shop  and  had 
proved  his  title.  The  defendant  appealed  to  the 
High  Court.  Held,  that,  the  plaintiff  having 
proved  his  possession  at  the  date  of  the  execution 
sale,  it  lay  upon  the  defendant  (P),  who  claimed 
the  property,  to  prove  a  title  in  himself  or  in  the 
judgment-debtor  A,  and  that,  he  having  failed 
to  do  this,  the  plaintiff  was  entitled  to  a  decree 
declaratory  of  his  right  to  the  property  as 
against  the  defendant.  Wb.ere  a  dispossessed  party 
proceeds,  under  s.  230  of  Act  VIII  of  1859,  to 
vindicate  the  possession  of  which  he  has  been 
deprived,  although  he  may  give  evidence  of  his 
title,  he  is  not  bound  to  do  so,  but  may  rest  his 
right  to  recover  on  his  possession  and  cast  upon 
the  decree-holder  the  burden  of  proving    his  title, 


OKUS  OF  PROOr— con«d. 

34.  POSSESSION     AND     PROOF      OF  TITLE 

— contd. 

i.e.,  his  right  to  dispossess  the  applicant.  Per 
West,  J. — A  person  in  possession  of  property  which 
is  sold  in  execution  as  that  of  another  is  not  called 
upon,  when  suing  to  establish  his  title,  to  prove  his 
proprietorship  as  by  an  action  in  rem  against  all  the 
world.  It  is  enough  if  he  establishes  a  good  title  as 
against  the  judgment-debtor  whose  right  has  been 
sold ;  and  as  he  is  in  possession,  that  possession  in 
itself  affords  a  ground  for  an  assertion  of  full  pro- 
prietorship for  the  purpose  of  the  suit,  except  so  far 
as  the  right  vested  in  the  judgment-debtor  can  be 
shown  affirmatively  to  contradict  or  qualify  it. 
Possession  constitutes  an  interest  requiring  affirma- 
tive proof  of  a  superior  title  on  the  part  of  any  one 
who  seeks  to  disturb  it,  and  therefore,  where  a 
person  in  possession  of  property  which  has  been  sold 
in  execution  as  being  the  property  of  another  sues 
to  establish  his  title  to  such  property,  the  burden 
of  proof  lies,  not  upon  him,  but  upon  the  person 
who  claims  as  purchaser  at  the  execution-sale. 
Pemeaj  Bhavanirah  v.  Narayan  Shivaram 

I.  Ij.  R.  6  Bom.  215 


42. 


Suit  for     confirmation    of 


possession — Proof  of  title.  In  a  suit  for  confirma- 
tion of  possession  of  certain  lands  sold  in  execution 
of  a  decree  as  lakhiraj,  the  onus  was  held  to  lie  on 
the  plaintiff  to  prove  his  title,  notwithstanding  the 
defendant's  admission  that  the  lands  in  question 
were  within  the  boundaries  of  the  plaintiff's 
zamindarL  Purseedh  Narain  Singh  v.  Bis- 
sesstjr  Dyal  Singh  .         .         7  "W.  R.  148 


43. 


Where  a  party 


who  asserts  that  he  is  in  possession  without  adducing 
any  evidence  in  support  of  his  title,  sues  for  con- 
firmation of  title  as  against  a  bond  fide  purchaser 
for  valuable  consideration,  without  notice  from  the 
party  in  whose  name  the  property  stood,  who 
exercised  acts  of  ownership  and  gave  himself  out  to 
the  world  as  the  real  proprietor,  plaintiff  cannot  put 
the  defendant  of  proof  to  his  title  till  he  has  proved 
his  own.     Lekhraj  Roy  v.  Mutty  Madhub  Sen 

14  W.  R.  95 


44. 


Right     to    begin 


— Adoption,  j.roof  of — Proof  of  lo6S,  and  admission 
of  seconding  evidence,  of  a  document  alleged  to 
have  been  executed — Evidence  Act  (1  of  1872), 
s.  65.  A  suit  for  possession  by  right  of  inheritance 
was  brought  by  a  claimant,  alleging  himself  to  be 
the  heir,  against  the  alleged  adopted  son  of  the 
last  male  owner,  denying  that  an  adoption  purport- 
ing to  be  made  by  the  widow  had  been  duly  author- 
ized by  the  deceased.  The  Court  of  first  instance 
called  upon  the  defendant  to  prove  his  title  as  a  son 
by  adoption  notwithstanding  that  the  plaintiff  was 
out  of  possession,  and  could  not  have  succeeded,  in 
the  event  of  the  defendant's  failure  to  prove  it,  with- 
out first  proving  his  own  title  as  collateral  heir  by 
descent,  thus  in  effect,  proposing  to  make  the 
establishment  of  the  plaintiff's  title  depend  upon  the 
failure  or  success  of  the  defendant  in  proving  the 
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34.  POSSESSION    AND    PROOF    OF    TITLE— 
contd. 

adoption.  The  High  Court  pointed  out  the  error 
of  this  proceeding,  and  the  Judicial  Committee 
a£5rmed  its  judgment,  concurring  ako  in  its  finding 
that  the  adoption  had  been  proved.  It  was  found 
also  that  the  loss  of  the  anumati-patra  had  been 
established,  so  that  secondary  evidence  of  it  was 
receivable.  Kali  Kishoke  Dutt  Gupta  Mozum- 
DAR  V.  Bhusas  Chcsdeb  alias  Bepix  Chtxder 
Dutt  Gcpta  .        I.  Ii.  R  18  Calc.  201 

L  R.  17  I.  A.  159 


45. 


Presumption    of 


ownership — Possession — Suit  for  ejectment — Etn- 
dence  Act  {I  of  1S72),  ?.  110.  It  is  usually  for  the 
plaintiff  who  seeks  ejectment  to  prove  his  title.  But 
where  he  proves  himself  to  have  peaceably  enjoyed 
possession  for  a  considerable  time,  the  person  who 
has  recently  dispossessed  him  has  to  meet  the  pre- 
sumption of  law  that  the  plaintiff's  possession 
indicates  his  o^raership.  In  a  suit  for  possession  of 
immoveable  property  and  other  relief  s,  it  was  proved 
that  the  plaintiff  and  his  predecessors  in  title  had 
been  in  undisturbed  possession  for  thirty  or  forty 
years  previous  to  his  dispossession  by  the  defendant. 
The  defendant  alleged,  but  failed  to  prove,  that 
the  plaintiff  had  paid  him  rent  as  tenant-at-will  of 
the  premises.  The  lower  Appellate  Court,  upon  the 
finding  that  the  plaintiff's  possession  was  that  of 
a  licensee,  modified  the  first  Court's  decree,  which 
had  allowed  the  claim  in  full.  Held  (by  Mahmood 
J.),  with  reference  to  s.  110  of  the  Evidence  Act, 
that  although  in  the  first  instance  the  burden  of 
proving  his  title  was  on  the  plaintiff,  it  was  shifted 
by  his  proving  long  undisturbed  possession,  that  the 
defendant's  failure  to  prove  the  alleged  payment 
of  rent  went  far  to  prove  that  the  plaintiff's  posses- 
sion was  adverse ;  and  that  the  Court  below,  in 
acting  upon  the  theory  that  ^uch  pos  ession  was 
that  of  a  licensee  had  wrongly  set  up  for  the 
defendant  a  defence,  which  he  had  not  set  up  for 
himself.     Lachho  v.  Har  Sahai 

I.  L.  E.  12  AIL  46 


46. 


Possession — De- 


claration of  title — Suit  by  person  in  possession  for 
declaration  of  title — Burden  of  proof — Evidence — 
Effect  of  plaintiff's  possession — Presianption  of  title 
—Evidence  Act  (I  of  1872),  s.  110.  The  plaintiffs 
brought  this  suit  in  1898  for  a  declaration  that 
certain  land  in  the  village  of  S  belonged  to  them, 
and  that  they  might  be  confirmed  in  possession. 
They  alleged  that  they  purchased  the  land  in  July, 
1888,  from  the  patel  of  the  village,  and  had  been  in 
possession  ever  since,  and  that  their  vendor  had  pre- 
viously been  in  possession.  They  now  sued  because 
their  possession  had  been  threatened  by  the  orders 
of  Government  officials.  It  was  admitted  that  the 
plaintiffs  had  been  in  actual  possession  since  1888. 
The  District  Judge  held  that  the  burden  of  proof  of 
title  to  the  land  lay  upon  the  plaintiffs.  He  was  of 
opinion  that  they  had  failed  to  prove  it,  and  he 
dismissed  the  suit.     Held  per  Jexkixs,   C.J.,  and 


34.  POSSESSION    AND    PROOF    OF     TITLE— 
condd. 

Ranade,  J.  (Whitworth,  J.,  dissenting),  that   the 
plaintiffs  being  in  possession  (not  shown  to  have 
wrongfully  originated),  such  possession  was  good 
against  the  whole  world  except  a  person  who  could 
show  better  title  ;  that  the  burden  of  proving  such 
title  lay  therefore  upon  the  defendant ;  that  he 
had  failed  to  prove  it ;  and  that  therefore  the  plaint- 
iffs were  entitled  to  the  declaration  sued  for.      Per 
Whitworth,/. — That  the  evidence  did  not    show 
such  possession  in  the  plaintiffs  as  tmder  s.  110  of  the 
Evidence  Act  (I  of  1872)  shifted  the  burden  of  proof 
upon  the  defendant  ;  that,  prior  to  the  alleged  sale 
to  the  plaintiffs  in  1888,  the  defendant  had  been  in 
the  position  of  an  absentee  owner  of  the  land  in 
question,  represented  partly  by  the  village  officers 
and  partly  also  by  the  village  community,  and  that 
he  might  be  said  to  be  in  possession  ;  that  the  sale  to 
the  plaintiffs  in  1888  by  the  patel  of  the  village,  who 
should  have  protected  the  defendant's  interests, 
was  a  wrongful  act ;  that  the  plaintiffs  were  there- 
fore not  relieved  from  the  burden  of  proving  their 
title ;    and   that    they   had   not    proved     it.     Per 
Ran'ade,  J. — When  a  person  in  possession  of  land 
has  been  dispossessed,  and  sues  to  recover  it,  the 
fact  of  his  previous  possession  will  not  entitle  him 
to  a  decree  unless  he  sues  under  s.  9  of  the  Specific 
Relief  Act  (I  of  1877)  within  six  months  of  the  date 
of  dispossession.     If    he  sues  after  the  six  months 
have  expired,  he  must  prove  a  prima  facie  title. 
In  such  a  case  he  is  entitled  to  a  decree,  unless  a 
superior  title  is  proved  on  the  other  side.     It  is  in 
reference  to  such  cases  that  it  has  been  held  that 
possession  is  evidence  of  title,  and  that  the  plaintiff, 
who  proves  such    possession  and  subsequent  dis- 
turbance, shifts  the  burden  of  proof  on  the  defend- 
ant when  the  prima  facie  title  is  made  out.     "^Mien 
no  such  prima  facie  title  is  made  out  by  the  plaintiff, 
who  asks  for  a  declarator}'  decree,  he  cannot  obtain 
that  decree  on  the  mere  ground  that    he  was    in 
possession  and  that  the    defendant  had  no  title. 
Mere  wrongful  possession  is  insufficient  to  shift  the 
burden  of  proof.     Hjlkmantrav   r.    Secretary  cp 
State  fob  Isdia  (1900)     .  I.  L.  E.  25  Bom.  287 


35.  PRE-EMPTION. 


1. 


Suit       for      pre-emption — 

Proof  of  antedating  of  a  deed.  In  a  suit  by  A  to  en- 
force a  right  of  pre-emption,  in  which  the  purchase 
to  B  was  admitted,  but  it  was  alleged  that  B'3  deed 
of  purchase  had  been  antedated,  the  onus  lay  on  A 
to  prove  that  5's  deed  had  been  antedated.  Kumcr 
Au  V.  AzMTJT  Ali     .         .         .       8  W.  R.  383 

2.  Suit  on  ground  of 

vicinage — Ownership.  In  a  suit  to  establish  a 
right  of  pre-emption  on  the  ground  of  ownership 
of  contiguous  land,  no  amount  of  mis-statement  on 
the  part  of  the  defendant  as  to  the  ownership  of  such 
land  can  relieve  plaintiff  of  the  onus  of  proving  his 
ownership.     Behaeee  Ram  r.  SHOOBHrDRA 

9  W.  E.  455 

13  G  2 
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3. 


Recital  in  deed  of 


sale  as  to  price.  In  a  suit  to  establish  a  right  of 
pre-emption  to  property  which  had  been  sold,  in 
which  plaintiff  alleged  that  the  actual  value  was 
different  from  that  which  was  recited  in  the  deed  of 
sale  between  the  defendants,  the  vendor,  and  the 
vendee : — Held,  that  it  was  for  plaintiff  to  give  some 
evidence  in  support  of  the  allegation  that  the 
amount  stated  as  the  price  by  the  defendant  was 
wrong.     GoLAM  Ayhya  v.  Joy  Mungul  Singh 

13  W.  B.  435 

Mahomed  INIoeul  Hossein  v.  Hyder  Buksh 

W.  B.  1864,  304 


4. 


Purchase    money 


—Evidence  Act  (I  of  1872),  s.  106.  In  a  suit  to  en- 
force the  right  of  pre-emption,  in  which  the  plaint- 
iff impugns  the  correctness  of  the  price  stated  in 
the  instrument  of  sale,  although  the  burden  of  proof 
'primd  facie  is  on  him  to  show  that  the  property  has 
in  fact  been  sold  below  the  stated  price,  yet  very 
slight  evidence  is  ordinarily  sufficient  to  establish 
his  case  ;  and  when  such  case  is  established,  it  rests 
upon  the  defendants,  the  vendor  and  vendee,  to 
prove  by  cogent  evidence  that  the  stated  price  is  the 
correct  one.  The  principle  laid  by  the  Privy  Council 
in  Kishen  Dutt  Earn  Panday  v.  Narendar  Bahadoor 
Singh,  L.  E.  3  1.  A.  85,  applied.  Mahomed  Noorul 
Hossein  v.  Hyder  Buksh,  W.  E.  1864,  304,  and 
Golum  Ayhya  v.  Joy  Mungul  Singh,  13  W.  E.  435, 
referred  to.     Bhagwais-  Singh  v.  Mahabir  Singh 

I.  L.  B.  5  All.  184 

5. Dispute  as  to  price 


— Assessment  of  amount.  Bhagwan  Singh  v,  Maha- 
bir Singh,  1.  L.  E.  5  All.  iS^,  followed  as  to  the 
rule  of  onus  probandi,  where  the  plaintiff  in  a  suit 
to  enforce  a  right  of  pre-emption  impugns  the 
correctness  of  the  price  stated  in  the  instrument  of 
sale.  In  determining  the  amount  of  the  price  which 
a  pre-emptor  has  to  pay,  the  Court  is  not  called  upon 
to  assess  the  amount  which  would  be  a  fair  and 
reasonable  price  for  the  property,  but  to  ascertain 
what  amount  actually  changed  hands  as  considera- 
tion for  the  sale.  Tawkktjl  Eai  v.  Lachman  Rai 
I.  L.  B.  6  All.  344 
6. Purchase-money — 


Evidence  of  consideration.  In  suits  for  pre-emption 
where  the  amount  of  the  consideration  for  the  sale 
is  in  dispute,  the  rule  as  to  the  burden  of  proof  is 
that,  in  the  first  instance,  the  plamtiff  who  alleges 
the  price  stated  in  the  deed  of  sale  to  be  fictitious 
must  give  some  prima  facie  evidence  leading  to  the 
presumption  that  the  price  so  stated  was  not  the 
true  price.  Having  done  that,  it  then  lies  upon  the 
vendor  and  vendee  to  give  such  an  explanation  by 
evidence  as  will  go  to  rebut  the  presumption  raised 
by  the  plaintiff's  evidence.  In  the  majority  ot 
cases,  the  only  prima  facie  evidence  which  the 
plaintiff  pre-emptor  could  produce  would  be  either 
evidence  showing  that  the  vendor  or  the  vendee  had 
made  an  admission  that  the  price  was  fictitious,  or 
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35.  PRE-EMPTION— condd. 
else  evidence  showing  that  the  market  \  alue  of  the- 
property  was  so  much  less  than  the  alleged  price  a& 
would  lead  any  reasonable  man  to  come  to  the  con- 
clusion that  the  alleged  price  was  not  the  real  price. 
Where  the  price  stated  in  the  deed  of  sale  was  nearly 
five  times  the  market  value  of  the  property  sold,  and 
the  purchaser  gave  no  explanation  showing  why  he- 
was  willing  to  buy  the  property  at  a  price  apparently 
so  extravagant  -.—Held,  that  there  was  sufficient 
evidence  upon  which  to  find  that  the  price  alleged 
in  the  contract  was  fictitious.  Bhagwan  Singh  v. 
Mahabir  Singh,  1.  L.  E.  5  All.  184,  followed. 
Sheopargash  Dtjbe  v.  Dhanraj  Dure 

I.  L.  B.  9  All.  225 

36.  PRINCIPAL  AND  AGENT. 

1   Evidence  as    to  liability  of 

agent   to   account.     In  1884   a   deed   of  releass 

exonerating  an  agent  from  liability  to   account  wae 

executed  by  his  principal,  stating  that  there    had 

been  a  settlement  between  them.     In  1 885  the  agent 

signed  an  ikrarnama   addressed  to   the   principal, 

stating  that  there  had  not  been   a  settlement  of 

accounts,  and  that  he  was  willing  to  account  from 

the  day  of  his  appointment  to  date.     Subsequently,. 

having  resigned  his  employment,  the  agent  brought 

a  suit  to  have  the  latter  document  set  aside,  but 

that  suit  was  dismissed.     In  a  suit  brought  by  the 

principal,  the  release  of  1884,  and  its  contents,  were 

proved  to  the  satisfaction  of  both  the  Courts  below, 

which  dismissed  the  suit  on  that  ground,  although 

the  ikrarnama  of  1885  appeared  to  them,  in  fact,  to 

have  been  made.     Upon  the  plaintiff's  appeal,  it 

was  contended  that  the  onus  was  on  the  defendant 

to  explam  his  execution  of  the ,  ikrarnama.     Held, 

that,  inasmuch  as  it  had  been  found  by  two  Courts 

concurrentlv  that  the  release  of  1884  was  valid,  and. 

that  it  necessarily  followed  from  that  findmg  that 

the  document  of  1885,  so  far  as  it  expressed  the 

agent's  willingness  to  account,  was  false,  the  onus 

was  as  much  upon  the  principal  to  explain  his 

reception  of  the  ikrarnama  of  1885  as  upon  the 

agent  to  explain  its  execution.     The  question  as  to 

the  burden  of  proof  had  therefore  been  rendered 

immaterial  by  the  facts  proved.     On  the  materials 

before  them  the  Courts  below  had  rightly  decided 

in  favour  of  the  defendant.     Nilmoni  Singh  Deo 

V.  KiBTi  Chtjnder  Chowdhry 

I  li.  B.  20  Gale.  847 
L.  B.  20  I.  A.  95 


2. 


—  Evidence  Act  {I  of 


1872),  s.  Ill— Gift  to  an  agent— Undue  influence- 
Mental  capacity  of  donor:  Held,  that  there  is 
nothing  to  prevent  an  agent  £rom  being  the  ob- 
ject of  the  bounty  of  his  ijrincipal.  If  an  agent 
can  clearly  show  that  a  gift  was  made  m  his 
favour  by  a  donor  who  was  in  a  position  to 
exercise  a  free  and  unfettered  judgment  with  fuU 
knowledge  of  what  he  was  doing,  the  gift  wall  oe 
upheld.     PhulChandi;.Lakkhtj(1903) 

I,  L.  B.  25  All.  358 
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37.  PROFITS,    SUITS    FOR. 


1. Suit  by  recorded  co-sharer 

for  profits — Claim  for  profits  7wt  collected  in 
conseqiicTice  of  defemlanCs  negligence  or  miscondzict 
—Jamabandi—X.-W.  P.  Rent  Act  (XII  of  18S7), 
ss.  93  (h),  209— Evidence  Act  (I  of  1872),  s.  106. 
In  a  suit  finder  s.  93  (k)  of  the  N.-\y.  P.  Rent 
Act  (XII  of  1881),  by  a  recorded  co-sharer 
against  a  lambardar  for  his  recorded  share  of  the 
profits  of  a  mehal,  in  which  the  plaintiff  seeks  to 
make  the  defendant  liable  under  s.  209,  not  only  for 
the  profits  which  the  latter  has  actually  collected, 
but  for  those  which  through  gross  negligence  or 
misconduct  he  has  omitted  to  collect,  the  burden  of 
proving  such  negligence  or  misconduct  rests  in  the 
first  instance  on  the  plaintiff.  No  general  rule  can 
be  laid  down  as  to  the  quantum  of  evidence  which 
the  plaintiff  in  such  a  case  must  give  in  order  to 
shift  the  burden  of  proof  on  to  the  defendant.  The 
mere  production  by  the  plaintiff  of  the  jamabandi 
or  rent-roll  is  not  sufficient  to  cast  upon  the  de- 
fendant the  necessity  of  proving  that  there  was  no 
negligence  or  misconduct  in  him.  S.  106  of  the 
Evidence  Act  (I  of  1872)  does  not  applv  to  such  a 
case.  So  held,  by  the  Full  Bench,  Matoiood,  J., 
dissenting.  Held,  by  Mahmood,  J.,  (contra) 
that  the  production  of  the  jamabandi  •by  the 
plaintiff  in  a  case  where  he  claims  his  share  of  the 
profits  according  to  the  jamabandi  and  the  1am- 
bardar-defendant  pleads  that  the  actual  collections 
fell  short  of  the  jamabandi,  established  a  prima 
facie  presumption  in  favour  of  the  plaintiff  so  as  to 
throw  upon  the  defendant,  with  reference  to  s.  106 
of  the  Evidence  Act,  the  necessity  of  proving 
circumstances  which  rendered  it  impossible  for  him 
to  collect  the  profits  according  to  the  jamabandi. 

MuHAitMAD  ISAYAT  HuSAI>-    l\    MuHAMMAD   KaKA- 

3iAT-rLLAH       .         .         .     I.  L.  R.  12  All.  301 

38.  RECOGNIZANCE  TO  KEEP  PEACE. 

L Likelihood     of    breach     of 

peace — Party  c^Aaining  summons.  The  onus  lies 
on  the  person  who  has  obtained  the  summons  to 
prove  that  the  defendant  is  likely  to  commit  a 
breach  of  the  peace.  Behabi  Patak  v.  Mahomed 
Hyat  Khas        .         .      4  B.  L.  R.  F.  B.  46 

12  W.  R.  Cr.  60 


39.  RELINQUISHitENT     OF     PORTION      OF 
CLAIM. 

1. Objection    of     former     suit 

for  same  cause  of  action — Civil  Procedure  Code, 
1859,  s.  7 — Omission  to  sue  for  portion  of  claim  . 
Where  a  defendant  objected  under  Act  VIII  of  1859, 
«.  7,  that  the  plaintiff  omitted  in  a  former  suit  to 
include  the  portion  which  he  now  claimed,  and  in 
respect  of  which  he  then  had  a  cause  of  action,  the 
objection  being  one  of  fact,  the  burden  of  proof  was 
-held  to  lie  with  the  objector.  Skixxer  &  Co.  v. 
^Shama  SooxDtiBEE    .         .         .     19  W.  R.  429 
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1.  Suit     for    resumption — Suit 

under  Beng.  Reg.  XIX  of  1793,  s.  10.  In  suits  in 
a  Civil  Court  for  resumption  under  Regulation  XIX 
of  1793,  s.  10,  the  onus  was  upon  the  plaintiff  to 
prove  a  primn  facie  case.  The  decisions  in  Sonatun 
Ghose  V.  Abdool  Farar,  B.  L.  R.  Sup.  Vcl.  109, 
and  Heera  Monee  Dcbi  v.  Koonj  Beharij  Holdar, 
B.  L.  R.  Sup.  Vol.  Ap.  8,  upheld.  The  mere 
fact  of  the  lands  falling  within  the  ambit  of  his 
estate  does  not  show  that  the  lands  are  mal  or  rent- 
paying.  Hakihak  Mckhopadhya  t.  Madhab 
Chandra  Babc.  Nabakrishna  Mookerjee  i-. 
Kau.as  Chandra  Bhcttacharjee 

8  B.  li.  R.  566 :  20  W.  R.  459 
14  Moo.  I,  A.  152 

BiSHs-ATH  Chowdhry   i".  Radha  Chfrx  Gax- 
GOOLY 20  W.  R.  465 

Rent-free   tenure 


—Beng.  Reg.  XIX  of  1793,  s.  10— Reg.  II  of  1S19, 
s.  30.  In  a  suit  brought  in  the  Civil  Court  before 
Act  XIV  of  1859  came  into  operation  to  enforce 
a  right  under  s.  if*.  Regulation  XIX  of  1793. — that 
is,  to  resume  lands  alleged  to  be  held  by  the  defend- 
ant under  an  invalid  lakhiraj  grant : — Held,  that 
the  suit  was  not  barred  by  s.  28,  Act  X  of  1859. 
The  onus  was  on  the  plaintiff  to  prove  that  the  case 
fell  within  s.  10,  Regulation  XIX  of  1793, — i.e.,  that 
the  grant  was  made  subsequent  to  December  Ist, 
1790.  P.ARBATi  Chakan  Mookerjee  v.  Rajkrishxa 
Mookerjee         .         .     B.  L,  R.  Sup.  VoL  162 

S.C.  Soxattx  Ghose  v.  Abdttl  Tueeub 

2  W.  R.  105 

(Contra)  Omesh  Chcxder  Roy  r.  Dukuixa  Soox- 
DERY   Debia         .         .         .       W.  R.  F.  B.  95 


Elias  v.  Titharam  Roy 
3.  


1  W.  R.  164 

Invalid    lakhiraj 

tenure.  In  a  suit  to  resume  and  assess  lands 
under  100  bighas  held  as  rent-free  on  an  invalid  title, 
if  the  defendant  files  his  sanad  showing  the  area  to 
be  above  100  bighas,  it  is  for  the  plaintiff  who 
alleges  the  prima  facie  good  title  of  the  defendant  to 
be  bad  to  prove  it  to  be  so.  Beer  Chuxder 
Joobraj  v.  Shibjoy  Thakoor    .  W.  R.  1864,  8 


4. 


Auction-pur- 


chaser. Certain  lands  which  had  been  let  out  in 
patni  were,  on  default  by  the  patnidar  in  payment  of 
rent,  sold  by  auction  under  Bengal  Regulation  VIII 
of  1819,  and  purchased  by  JI,  who  granted  them  in 
patni  to  the  plaintiff.  In  a  suit  for  resumption  on 
the  allegation  that  the  defendants  were  in  possession 
of  a  portion  of  the  lands  as  invalid  lakhiraj  by  with- 
holding, payment  of  the  mal  rent  thereof  from  after 
1793,  the  defence  was  that  the  lands  in  dispute  were 
valid  rent-free  lands  existing  as  such  from  before 
1790.  Held,  that,  on  the  grounds  of  the  decision  of 
the  Privy  Council  in  Harihar  Mukopadhya  v. 
Madhab  Chandra  Babu,  8  B.  L.  R.  566,  the  principle 
that  the  onus  is  on  the  plaintiff  to  show  that  the 
lands  are  mal  applies  to  cases  where  the  plaintiff,  as 
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in  the  present  case,   is  the  representative  of  an 
auction-purchaser.     Aeftjnnessa  v.  Peary  Mohxtn 

MOOKERJEE 

I.  li.  E.  1  Cale.  378 :  25  W.  B.  209 


5. 


Proof  of  rent-free 


grant  before  permanent  settlement.  In  the  year 
1862  the  plaintiff  brought  a  resumption  suit  against 
A  in  respect  of  the  lands  in  dispute  in  this  case, 
upon  the  ground  that  she  was  holding  them  by 
an  invalid  lakhiraj  title,  and  obtained  a  decree. 
After  some  years  the  plaintiff  brought  the  present 
suit  against  B,  who  derived  her  title  through  A ,  to 
have  the  rent  assessed.  B  pleaded,  by  way  of  bar 
to  the  jurisdiction,  that  the  lakhiraj  grant,  under 
which  A  claimed,  was  made  previously  to  1790. 
Held,  that  the  onus  of  proving  this  plea  was  upon  B. 
Heeba  Lall  Poramanic  v.  Barikijnnissa  Bibee 
I.  L  R.  3  Gale.  501 :  1  C.  L.  R.  596 


6. 


Lakhiraj  and  mal 


lands.  In  a  suit  by  a  zamindar  to  resume  land 
which  has  been  held  as  lakhiraj,  if  the  lakhirajdar 
claims  under  a  grant  of  date  prior  to  the  1st  of 
December  1790,  the  onus  is  on  him  to  prove  it. 
If  the  lakhirajdar  claims  under  a  grant  subsequent 
to  that  date,  the  zamindar  is  not  entitled  to  a  decree 
until  he  has  shown  in  the  first  instance  that  the  land 
claimed  is  part  of  his  zamindari  and  at  one  time 
was  mal  land.  And  in  the  latter  case,  the  lakhiraj- 
dar is  not  put  to  proof  of  his  title  until  the  zamindar 
has  established  the  fact  of  the  land  having  once,  at 
some  time  subsequent  to  1st  December  1790,  been 
rent-paj'ing  land.     Mahomed  Akhir  v.  Reily 

24  W.  R.  447 


7.  —     Declaration      of 

lakhiraj  title — Assessment  of  rent.  In  a  suit  in- 
stituted in  1877,  A  prayed  for  a  declaration  that  he 
had  a  lakhiraj  title  to  certain  lands,  the  defendant 
stated  that  the  lands,  for  a  declaration  of  a  title  to 
which  A  now  sued,  formed  part  of  certain  lands 
which  had  been  the  subject  of  resumption  proceed- 
ings, which  were  terminated  in  1863  by  a  decree 
declaring  that  the  lands  which  were  the  subject  of 
that  suit,  including  the  lands  now  claimed  by  A, 
were  not  lakhiraj.  It  being  found  as  a  fact  that  A 
had  neither  been  a  party  to,  nor  been  represented  in, 
the  resumption  proceedings ;  that  he  had  been  in 
quiet  and  undisturbed  possession  of  the  lands  which 
he  now  claimed  for  more  than  twelve  years  before 
the  institution  of  his  suit ;  and  that  proceedings 
had  been  taken  by  the  defendant  calculated  to 
disturb  such  possession  : — Held,  that,  although  the 
onus  of  proof  lay  on  the  plaintiff,  it  was  not  neces- 
sary for  him  to  prove  that  the  lands  claimed  by 
him  to  be  held  as  lakhiraj  had  been  held  rent-free 
from  before  the  date  of  the  permanent  settlement ; 
but  it  was  sufficient  for  him  to  prove  that  the 
defendant  was,  at  the  time  of  the  institution  of 
the  suit,  debarred  by  lapse  of  time  from  instituting 
a  suit  for  the  resumption  or  assessment  of  rent  upon 
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the  land.  Abhoy  Churn  Pal  v.  Kally  Pershai> 
Chatterjee     .         .         .     I.  L.  R.  5  Calc.  949 

s.c.  Obhoy  Churn  Pal  v.  Kali  Pros  ad  Chat- 
terjee      6  C  Ij.  R.  260 


8. 


Lakhiraj     grant. 


If  a  person  claiming  under  a  badshai-lakhiraj 
grant  made  before  the  1st  of  December  1790  can 
show  that  he  has  held  the  land  as  lakhiraj  since 
the  1st  of  December  1790,  this  will  be  a  conclusive 
bar  to  a  suit  for  resumption,  whether  brought  by 
the  Government,  or  by  a  purchaser  at  a  revenue 
sale,  or  by  any  other  person ; — that  is,  in  order  to 
prove  a  grant  anterior  to  the  1st  December  1790, 
it  is  sufficient  to  give  evidence  of  possession  dating 
back  to  the  1st  of  December  1790.  Sristeedhur  Sa- 
wunt  V.  Romanath  Eokhit,  6  W.  B.  58,  cited.  A 
person  seeking  to  resume  lakhiraj  land  must  give 
prima  facie  evidence  to  show  that  rent  has  been  paid 
for  that  land  at  same  time  since  the  1st  of  Decem- 
be:  1790.  Parbati  Charan  Mookerjee  v.  Rajkrishna 
Mookerjee,  B.  L.  E.  Sup.  Vol.  162;  Sonatan 
Ghose  V.  Abdul  Farar,  B.  L.  R.  Sup.  Vol.  109  ; 
and  Harihar  Mukhopadhya  v.  Madhab  Chandra 
Babii,  8  B.  L.  R.  566,  referred  to.  Koylash- 
bashiny  Dossee  v.  Gocoolmoni  Dossee 

I.  L.  R.  8  Calc.  230  :  10  C.  L.  R.  41 

9.  Rent-free     lands 

— Landlord  and  tenant.  In  suits  for  the  resump- 
tion of  lands  alleged  by  the  defendant  to  be  lakhiraj, 
the  burden  of  proof  is  in  the  first  instance  on  the 
plaintiff  to  show  that  the  lands  are  mal.  The  fact 
that  the  defendant  is  a  tenant  of  the  plaintiff's  is  a 
matter  to  be  taken  into  consideration  by  the  Court  in 
determining  whether,  on  the  facts  of  the  case,  the 
plaintiff  has  made  out  a  prima  facie  case  ;  but  unless 
the  Court  finds  that  the  plaintiff  has  made  out  a 
■prima  facie  case,  judgment  should  be  given  for  the 
defendant.  Harihar  Mukltopadhya  v.  Madhab 
Chandra  Bahu,  8  B.  L.  R.  566  .  14  Moo.  I.  A. 
153  ;  Akbar  Ali  v.  Bhyea  Lall  JM,  I.  L.  R.  6 
Calc.  666  ;  and  Newaj  Bundopadhya  v.  Kali  Pro- 
sunno  Ghose,  I.  L.  R.  6  Calc.  543,  cited.     Bacha- 

RAM   MUNDUL   V.    PeARY   MoHUN    BaNERJEE 

I.  li.  R.  9  Cale.  813 :  12  C.  L.  R.  475 


10. 


Rent-free    lands 


— Landlord  and  tenant.  In  a  suit  for  resumption 
of  lands  where  the  defendants  allege  that  the  lands 
are  lakhiraj,  the  onus  is  on  the  plaintiff,  in  the  first 
instance,  to  show  that  the  lands  are  mal.  and  if 
he  fails  to  make  out  a  prima  facie  case,  the  suit 
should  be  dismissed.  Bacharam  Mundul  v.  Peary 
Mohun  Banerjee,  I.  L.  R.  9  Calc.  813,  followed. 
Newaj  Bundopadhya  v.  Kali  Prosono  Ghose,  I.  L.  R. 
6  Calc.  543,  and  Akhar  Ali  v.  Bhyea  Lai  Jha, 
I.  L.  R.  6  Calc.  666,  cited  and  distinguished.  Na- 
rendra  Narain  Rai  v.  Bishun  Chundra  Das 

I.  L.  R.  12  Calc.  182 


11. 


Suit     for      renf 


of  land  where  defendant  pleads  a  lakhiraj  tenure. 
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The  rale  which,  in  cases  where  the  defendant 
pleads  lakhiraj,  lays  on  the  plaintiff  the  onus  of 
proving  that  the  land  is  mal,  is  not  inflexible,  but 
may  be  altered  according  to  circumstances,  as  in 
this  case,  where  the  defendant  admitted  plaintiff's 
title  as  landlord  and  never  set  up  any  plea  of  lakhiraj 
until  years  after  the  suit  was  brought,  when  a  second 
Ameen  was  deputed  to  the  spot  to  make  a  local 
enquiry.  Gooxomokee  Dossee  v.  Burrodakaxt 
Roy    ' 18  W.  R.  191 


ONUS  OF  PROOF— con/rf. 


12 


Alleged    lakhiraj 


lands.  The  Full  Bench  decision — Parhati  Charan 
JUookerjee  v.  Rajhrishna  ilool'erjee,  B.  L.  B.  Sup. 
Vol.  162,  ruling  that  before  a  plaintiff  can  resume 
lakhiraj  lands  he  must  first  prove  that  he  has  col- 
lected mal  rents,  and  defendant  need  not  first  prove 
his  lakhiraj  title — was  held  not  to  be  applicable  to 
the  present  case,  in  which  it  was  proved  the  plaintiff 
collected  mal  rents  from  the  time  the  land  was 
capable  of  "bearing  any.  RAMSOoxDrR  Chccker- 
BrTTY  f.  Ramessur  Achar-jee     .     8  W.  R.  454 

13. Beng.  Begs.  XIX 

of  1793  and  XIV  of  1825 — Evidence  of  exemption 
from  resumption.  Semble  .  The  exclusion  of  lands 
as  lakhiraj  from  the  decennial  and  permanent  settle- 
ments is  of  no  weight,  ptr  se,  as  evidence  of  exemp- 
tion from  resumption  under  Regulation  XIX  of 
1793.  The  general  presumption  is  in  favour  of  the 
liability  to  assessment  of  land,  and  by  Bengal 
Regulations  XIX  of  1793  and  XIV  of  1825  the  onus 
proband i  lies  on  a  claimant  to  lakhiraj  to  establish 
his  title  to  exemption, — not  by  inference,  but  by 
positive  proof  of  a  grant  to  hold  as  lakhiraj,  or  by  a 
proprietary  right,  prior  to  the  grant  of  the  Dewanny 
(12th  August  1765);  and  that  the  possession  was 
bond  fide  taken  under  it,  or  an  enjoyment  of  lands 
as  such,  and  descendible  to  heirs  at  or  since  that 
time.  Dheeraj  Raja  Mahatab  CnrsD  Bahadoor 
V.  Goverxmext  of  Bexgal     .  4  Moo.  I.  A.  466 

14.   Suit  by  lakhiraj - 

dar.  One  lakhirajdar  cannot  maintain  a  suit  for 
resumption  against  another,  and  force  the  defend- 
ant to  prove  his  title.  The  onus  is  on  the  plaintiff. 
Kaem  Khas-  v.  Saheba  Jax       .         7  W,  R.  362 

,  15. Inmlid  lakhi- 
raj. The  Government,  when  acting  as  agent  of  a 
zamindar,  can  only  sue  to  resume  invalid  lakhiraj 
lands  under  100  bighas ;  the  onus  of  proof  of  its 
being  mal  when  so  claimed  is  on  the  zamindar. 
Ram  LocHrx  Sircar  r.  Dexosath  Paul 

2  W.  R.  279 

16.  Suit     for    assessment — Suit 

by  zamindar  to  assess  lands  usurped  or  alienated  by 
lakhirajdar.  The  onus  in  a  case  in  which  the  plaint- 
iff is  an  ordinary  zamindar,  suing  to  as.«ess  lands 
which  he  asserts  to  have  been  illegally  usurped  or 
alienated  by  a  dependent  lakhirajdar  subsequent  to 
the  permanent  settlement,  rests  on  the  plaintiff. 
Beharee  Lall  Roy  r.  Kalee  Doss  Chcnder 

8  W.  R.  451 


40.  RESUMPTION 
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AND    ASSESSMENT— con/«f. 
-,  Suit  by  auction- 


purchaser  at  sale  for  arrears  of  revenue  to  assess 
rent  on  lakhiraj  land — Limitation  Act,  1859,  s.  1, 
d.  14.  In  a  suit  by  an  auction-purchaser  to  assess 
rent  on  land  claimed  as  valid  lakhiraj,  the  onus  is  on 
the  raiyat  to  prove  that  the  land  has  been  held  as 
lakhiraj  from  the  year  1790.  Shaxi  Lall  Ghose  v 
Sekuxdee    Khan     ...        3  W.  R.  182 

Forbes  v.  SIeas"  Jak      .         .         3  W.  R.  69 

Heera  Mos:ee  Debli  v.   Lokesath  ^Mundfl 

2  W.  R.  135 


NoBO  Lal  Kttax 
waree 

18.   


Adheebasee  Naraix  Koox- 
5  W.  R.  191 

Lakhiraj     land 


— Beng.  Beg.  XLI  of  1795,  s.  10.  Where  certain 
land  apparently  lakhiraj  was  represented  in  village 
papers  as  part  of  mal  land,  and  included  within  the 
boundary  of  the  revenue-paying  mehal : — Held,  on 
the  zamindar' s  suit  for  assessment  of  the  land,  that 
the  onus  of  showing  that  the  case  is  within  s.  10, 
Regulation  XLI  of  1795,  lay  on  the  zamindar.  The 
inclusion  of  the  land  in  the  boundary  is  not  con- 
clusive evidence,  nor  is  it  binding  when  the  boun- 
dary has  not  been  made  judicially.  The  landlord 
proving  it  to  be  so,  the  plaintiff  claiming  rent-free 
possession  would  be  required  to  prove  his  rent-free 
possession  (peaceably  and  not  tainted  with  fraud) 
for  sixty  years  before  he  can  get  a  decree.  ^Iaha- 
BEEB  Pershad  r.  OoMRAO  Sesgh     .     1  Agra  167 


19. 


Bent-free      land 


— Benares.  In  a  suit  for  rent  of  land  in  the  province 
of  Benares  which  was  rent-free  and  recorded  as  such 
at  the  revision  of  settlement  in  1840-41  and  1842. 
the  zamindar  must  show  that,  if  it  was  lakhiraj 
in  1197  Fasli,  there  has  been  a  legal  resumption  and 
assessment  by  judicial  award  :  or  if  mal  in  1197 
Fusli,  he  must  prove  legal  resumption  and  actual 
levy  of  rents.  The  burden  of  proving  this  by  direct 
and  specific  evidence  lies  on  the  zamindar.  Motee 
Lall  v.  Jakki  Roy     ,         .         .3  Agra  364 


20. 


Suit     to      have 


certain  lands  declared  mal.  \^here  it  is  admitted 
that  the  defendants  hold  certain  lands  within  the 
plaintiff's  zamindari,  some  at  least  of  which  are  rent- 
paying,  the  defendants,  if  desirous  of  proving  that 
any  of  these  lands  are  rent-free,  are  bound  to  give 
some  prima  facie  evidence  of  the  fact,  before  they 
can  call  upon  the  plaintiff,  the  zamindar,  to  prove 
that  the  whole  or  any  part  of  the  lands  are  maL 
Akbxtb  Ali  v.  Bhyea  Lal  Jha 

I.  li.  R.  6  Calc.  666  :  7  C.  L.  R.  497 

21.  Suit    for  rent-paying  land 

— Suit  by  auction-purchaser  for  land  alleged  by  him 
to  be  mal.  In  a  suit  by  an  auction-purchaser  for  the 
khas  possession  of  land  alleged  to  be  mal  land 
fraudulently  alienated  by  the  former  zamindar  as 
lakhiraj,  the  burden  of  proving  that  it  is  mal  is  on 
the  plaintiff.     Axdrew  r.   Lyos     .     2  Hay  362 


■if. 
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22.  Suit  for  land  alleged  to  be 

lakh'iraj— Proo/  of  receipt  of  rent.  In  a  suit  to 
recover  possession  of  land  within  plaintiff's  estate,  in 
which  defendant  sets  up  a  rent-free  title,  all  that 
plaintiff  is  required  to  show  is  that  either  he  or  his 
predecessor  had  received  rent  for  the  land  at  some 
time  subsequent  to  the  perpetual  settlement,  in 
which  case  the  onus  of  proving  title  falls  on  the 
defendant.  Ram  Nakain  Singh  Deo  v.  Bistoo 
TH.AKOOR         .         .         .         .        15W.R.299 

23.  Suit     for     possession      of 

resumed  la,nds— Application  for  and  refusal  of 
settlement.  Where,  in  a  suit  for  possession  of  re- 
sumed lands,  the  plaintiff  contends  that  the  laws 
under  which  the  lands  in  dispute  were  resumed 
(Bengal  Regulations  II  of  1819  and  III  of  1828) 
contemplate  assessment  and  not  ejectment,  the 
plaintiff  must  prove  that  he  had  formerly  applied 
for  and  been  refused  a  settlement  of  the  lands. 
Abdool  OrxxY  v.  Commissioner  oe  the  Stinder- 
BUNS       .         .         .         .         .         2  W.  B.  239 

24.  Suit  for  land  as  lakhiraj— 

Dispute  as  to  land  being  mal  or  lakhiraj.  In  a 
suit  in  which  plaintiff  claimed  four  plots  of  land  as 
belonging  to  his  patni,  and  defendant  alleged  that 
they  formed  part  of  the  resumed  land  of  a  jote  for 
which  he  had  obtained  a  decree  in  a  resumption  suit, 
and  of  which  he  had  ever  since  been  in  possession, 
the  parties  went  to  trial  on  the  issue  whether  the 
land  was  mal  as  beyond  the  limits  of  the  decree,  or 
lakhiraj  as  included  in  the  chittahs,  according  to 
which  possession  was  given  to  the  defendant  in 
execution.  On  a  consideration  of  what  the  latter 
had  received  under  the  decree,  the  first  Court  held 
that  he  was  not  entitled  to  retain  the  disputed  land. 
The  Appellate  Court  did  not  look  beyond  the  i)laint- 
iff's  chittahs.  Held,  that  the  circumstances 
justified  the  first  Court  in  deviating  somewhat  from 
the  usual  rule  of  law  as  regards  the  onus  prcbandi, 
and  that  the  course  taken  by  it  was  most  consonant 
with  justice.     Dossee  v.  Ram  Nidhee   Koondoo 

15  W.  R,  183 


25. 


Suit  to  declare  land  liable 


to  assessment — Stiit  for  ejectment  by  purchaser  at 
sale  for  arrears  of  revenue  on  the  ground  that  land 
is  mal — Homestead  land.  The  purchaser  of  an 
estate  at  a  sale  for  arrears  of  revenue,  after  with- 
drawing a  suit  for  arrears  of  rent,  sued  to  eject  the 
defendant  from  a  piece  of  land  on  which  his  home- 
stead was,  i.e.,  to  declare  the  land  liable  to  assess- 
ment and  to  obtain  khas  possession.  Held,  that  the 
onus  lay  with  the  plaintiff  to  prove  that  the  land  was 
mal,  and  that  he  and  his  predecessors  had  received 
rent  for  it.  Bissambhur  Banerjee  v.  Koylash 
Chunder  Bose       ...        23  W.  R.  388 

26,        Suit     for     declaration     of 

lakhiraj  title — Possession,  proof  of — Title,  proof 
of.  Where  a  plaintiff  comes  into  Court  to  prove  a 
lakhiraj  title,  no  proof  of  possession  for  years  (unless 
it  be  carried  beyond  1790)  as  apparent  lakhiraj   can 


OinJS  OP  PROOP— con<i. 
40.  RESUMPTION  AND  ASSESSMENT— cowt^. 
execuse  him  from  proving  his  title.      Ram  Jeebun 
CmjCKERBTJTTY  V.  Pershad  Shar    7  W.  R.  458 

27.  Suit     for     possession      of 

lakhiraj  land— Sengf.  Reg.  XIX  of  1793,  s.  10. 
Suit  to  recover  possession  of  land  from  which  the 
plaintiff  had  been  ousted  by  the  defendant  under 
s.  10,  Regulation  XIX  of  1793,  on  the  ground  that  it 
was  an  invalid  lakhiraj  created  after  1st  December 
1790.  Held,  that  the  zamindar,  having  no  right  to 
oust  the  lakhirajdar,  unless  the  lakhiraj  was  created 
after  1st  December  1790,  must  prove  that  the  lakhi- 
raj was  created  subsequently  to  that  date,  and  that 
it  was  not  for  the  lakhirajdar  to  prove  that  the 
lakhiraj  was  created  prior  to  that  date.  MuN  Mo- 
hixee  Dossee  v.  Joykissen  Mookerjee 

W.  R.  P.  B.  174 

Prem  Shewuk  Doss  v.  Ishree  Pershad 

2  W.  R.  303 

Tareexeepersad  Ghose  v.  Kai-leechurn 
Ghose       .         .         .     Marsh.  215 :  2  Hay  90 

28 Purchaser     at 

sale  in  execution  of  a  decree.  The  onus  of  prov- 
ing that  a  tenure  is  lakhiraj  is  not  obviated  by  the 
circumstance  that  the  person  alleging  that  it  is 
bousht  the  tenure  as  lakhiraj  at  a  sale  in  execution 
of  a  decree.  Lalla  Sheeblall  ?'.  Gholam  Ncbbee 
Marsh.  255  :  2  Hay  23 

29. Validity        of 

lakh i'rai  tenure.  In  a  suit  to  recover  the  possession 
land  from  which  the  plaintiff  claiming  to  be  a  lakhi- 
rajdar has  been  forcibly  evicted  by  the  land-holder, 
the  plaintiff  is  not  entitled  to  a  decree  for  possession 
unless  he  can  show  a  prima  facie  case  of  lakhiraj 
tenure.  Semhle  :  If  he  show  such  prima  facie  case, 
the  Court  will  give  a  decree  for  possession,  and  leave 
the  zamindar  to  dispute  the  CAistence  or  validity  of 
the  alleged  lakhiraj  tenure  in  a  resumption  suit. 
Sreenath  Lall  v.  Juxmeyjoy  Mullick 

Marsh.  550  :  2  Hay  649 

30. Long    possession 

of  purchaser.  In  a  suit  to  recover  possession  of  land 
which  plaintiffs  alleged  to  be  lakhiraj,  and  of  which 
they  had  been  dispossessed  by  the  defendant  (zamin- 
dars)  :  —Held,  that,  as  plaintiff  had  purchased  the 
lands  as  lakhiraj,  and  had  been  admittedly  in  pos- 
session of  tliera  as  such  for  a  very  long  time,  it  was 
for  the  zamindar,  who  pleaded  a  right  to  oust  them 
summarilv  under  s.  10,  Bengal  Regulation  XIX  of 
1793,  to  prove  that  the  lakhiraj  title  was  invalid  as 
having  been  created  subsequent  to  1790.  Munsa- 
ram  Doss  Kurmokar  v.  Gridharee  Ram  Doss 

10  W.  R.  278 

31  _  . Proof    of  colleC' 

tion  of  rents.  In  a  suit  for  possession  of  alleged 
lakhiraj  land,  if  the  alleged  lakhirajdar  proves  pos- 
session as  purchaser  of  the  alleged  lakhiraj  land,  the 
Court  ought  not  to  put  upon  him  the  burden  of 
proving  a  title  ;  but  if  the  zamindar  wishes  that 
point  to  be  tried  in  this  or  another  suit,  he  must 
accept  the  onus  of  proving  that  the  lakhiraj  is  held 
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ONUS  OF  PROOF— confd. 
40.  RESUMPTION  AXD  ASSESSMENT— <;o»<<i. 
on  an  invalid  title,  by  proving  that  he  collected  mal 
rents  from  the  land,'  and  that  he  is  not  barred  by 
limitation.  Gossats  Shzo  Suha\t:  Geeb^ 
Mahodeo  Suhay        ...      6  W.  R  294 


32. 


Proof  of    pre- 


vious possession  rent-free.  In  a  suit  to  recover  pos- 
session of  lakhiraj  land  on  the  allegation  that  the 
plaintiff  has  been  wrongfully  evicted,  the  plaintiff  is 
entitled  to  succeed  if  he  proves  that  he  previously 
held  possession  of  the  land  as  lakhiraj.  Joykisiiex 
MooKERJEE  f.  Peaeee  Moncs  DCTT 

8  W.  R.  160 

33. Suit    by    raiyat 


after  di9po-:se-ssion  for  invalid  lakhiraj  land.  A 
zamindar  obtained  a  decree  against  a  raiyat  for 
assessment,  on  the  ground  that  the  raiyat  held 
under  an  invalid  lakhiraj,  but  instead  of  assessing 
turned  the  raiyat  out  of  possession.  Hdd,  that  a 
suit  by  the  raiyat  for  recovery  of  the  land  on  the 
ground  of  anterior  possession  was  not  sustainable 
and  the  raiyat  must  prove  his  title  as  against  the 
zamindar  ;  his  anterior  possession  under  the  invalid 
lakhiraj,  the  decision  as  to  which  he  did  not  sue  to 
set  aside  within  the  proper  time,  being  the  pos- 
session of  a  mere  trespasser,  and  not  that  of  an 
occupant   raiyat.     Wooma   Sooxdukee    Thakoo- 

EASEE  V.  KiSHOBEE  MonUX   BaXEBJEE 

8  W,  R.  238 
34.   Suit     for     declaration    of 


land  as  lakhiraj — Decree  for  rent,  evidence  of. 
Where  plaintiffs  sued  for  declaration  that  certain 
lands  were  lakhiraj,  on  the  ground  that  defendant 
had  obtained  a  decree  in  the  Collector's  Court 
against  them  for  rent : — Held,  that  the  onus  lay 
upon  the  plaintiffs  to  show  that  they  were  holding 
the  land  as  true  lakhiraj,  and  that  the  Collector's 
decree  was  wrong.     Hubexdxtb  Kishore  v.  Ked.vr- 

SATH   MiTTEB      ~  .  ,  .  10  "W.  R.    188 


35. 


In     a    suit  for 


confirmation  of  jwssession  and  declaration  of 
lakhiraj  right  against  purchasers  at  a  sale  for  arrears 
of  Government  revenue,  it  is  necessary  for  the 
plaintiff  to  prove  affirmatively  that  the  land  has 
been  held  rent-free  from  the  time  of  the  permanent 
settlement.     Ram  Chukx  Lall  f.  HATEaM\HTOox 

13  W.  R.  247 


36. 


Proof  of  posses- 


sion for  twelve  years.  In  order  to  lands  being  re- 
leased from  the  assessment  of  Government  revenue, 
they  must  be  shown  to  be  lakhiraj  lands  which  were 
in  existence  at  the  time  of  the  perpetual  settlement, 
it  is  not  sufficient  to  prove  lakhiraj  possession  for 
twelve  years.  Eshax  Cituxdeb  Shaha  v.  Hati- 
MoozzrMAH  Khoxdkcb      .         .    13  W.  R.  334 

37.  Suit    for    confirmation     of 

possession  of  laJdiiraj — Proof  uf  title.  In  a 
euit  for  confirmation  of  possession  of  mokurari  and 
lakhiraj  land  for  a  declaration  that  the  plaintiff  has 
a  lakhiraj  and  mokurari  title,  the  ouns  is  on  him. 
HuBEE  Nabaix  Roy  v.  Doobga  CnrBx  Deghoobia 

17  W.  R.  449 


ONUS  OF  PROOF— cowW. 

40.  RESUMPTION  AND  ASSESSMENT— <ron<-W. 

See  Khelatchcxder  Ghose  v.  Poobxo  Cqcxdeb 
Roy 2  W.  R.  258 

38. Evidence     of    land    being 

lakhiraj — Production  of  rent-free  ^aivid.  the 
production  of  a  lakhiraj  sanad  is  not  necessary  to 
prove  that  land  is  held  rent-free.  The  fact  may  be 
legally  established  by  long  and  uninterrupted  pos- 
session without  payment  of  rent,  raising  the  pre- 
sumption that  the  land  had  been  held  rent-free 
from  the  decennial  settlement.  DHrxPirx  Sixgh 
t'.  RrssoMOYEE   CnowDHBArx     .     10  W.  R.  461 


39. 


Suit   for     rent. 


If  no  rent  has  ever  been  paid  for  land,  this  is  pri?nd 
facie  strong  proof  of  a  de  facto  exemption  protected 
by  limitation.  The  party  claiming  the  rent  must 
satisfy  the  Court  that  the  remedy  is  not  affected  by 
lapse  of  time,  and  that  the  land  was  held  for  some 
service  due  and  rendered  to  the  zamindar,  or  other- 
wise by  the  zamindar" s  permission.  If  the  holding 
were  merely  permissive,  it  could  not  prejudice  the 
zamindar' s  right.     Ali  Bus  v.  Roof  Kooeb 

2  N.  W.  106 

41.  SALE   OF   GOODS. 

Sale  of  goods    by  sample — Proof 


i  of  inequality  of  sample.  In  a  sale  of  goods  by 
sample,  the  onus  is  on  the  party  alleging  that  the 
goods  are  not  equal  to  sample.  Isheba  Yaex 
Mills  Compaxy  v.  Abdool  Kubreem 

Bourke  O.  C.  276 

42.  SALE  FOR  ARREARS  OF  REVENUE. 

1. ■  Suit     by    purchaser — Incam- 

brances — Title — Possessiort.  In  a  suit  by  an  auc- 
tion-purchaser of  a  permanently-settled  estate  to  re- 
cover certain  julkurs,  of  which  the  defendants  had 
been  admittedly  in  possession  for  nearly  fifty  years, 
and  which  they  claimed  as  incidents  to  a  tenure 
which  existed  before  the  date  of  the  permanent 
settlement,  it  was  held  that  the  onus  was  on  the 
plaintiff  to  prove  his  title  affirmatively.  Fobbes 
V.  Meeb  Mahomed  Hosseix 

12  B  L  R.  P.  C.  210  :  20  W.  R.  44 

Suit      for     rents 


and  profits  of  uncultivated  land  brought  into  culti- 
vation. Suit  by  purchaser  of  a  mootah  at  a  sale  for 
arrears  of  revenue  for  the  rents  and  profits  of  a 
hamlet,  consisting  of  lands  which,  when  un- 
cultivated, were  given  by  the  then  zamindar  to  the 
defendant  (respondent).  The  plaintiff  alleged  that 
the  lands  were  included  in  the  assets  upon  which 
the  permanent  assessment  was  fixed,  but  being 
unable  to  prove  his  allegation,  his  suit  was  dis- 
missed. Vexcata  Niladby  Rot  r.  Vctcuavoy 
Vexcataputty   Raj  .       5  W.  R.  P.  C.  80 

3.  Incumbrance — Ac' XI  of  1S59, 

s.  54.  Where  the  surrounding  circumstances 
suggest  the  creation  of  a  bond  tide  incumbrance  exe- 
cuted in  contemplation  of  an  impending  sale  for 
arrears  of  revenue  which  would  be  protected  by  s.  54 
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ONUS  or  FBO OF— contd 

42.  SALE    FOR    ARREARS    OF    REVENUE— 

concld. 

of  Act  XI  of  1859,  it  is  for  the  party  setting  up  such 
incumbrance  to  establish  its    bond  fide  character. 

MoKOHtm   MOOKERJEE   V.    JoYKISHEN    MOOKEBJEE 

5  W.  B.  1 

Claim    to    protection    from 


ejectment  by  auction-purchaser — Act  XI  of 
1859,  s.  37.  Where  a  raij'at  claims  protection  from 
ejectment  bj'  an  auction- purchaser  under  the 
proviso  to  s.  37,  Act  XI  of  1859,  the  onus  is  on  the 
raiyat  to  prove  the  character  of  his  holding.  Domtjn 
Loll  v.  Pudmun  Sixgh 

W.  R.  1864,  Act  X,  129 


5. 

1S59, 


Revenue  sale  la'w — Act  XI  of 


37 — Purchaser  of  estate  sold  at  auction, 
rijhfs  of.  The  onus  of  proving  that  under-tenures 
in  a  talukh  sold  at  a  revenue  sale  under  Act  XI  of 
1859  fall  under  any  of  :he  exceptions  to  s.  37  of  that 
Act  is  on  the  person  alleging  the  under-tenures  to  be 
within  such  exceptions.  Rash  Behari  Bosu  v. 
Haea  Moni  Debya       .        I.  L.  R.  15  Gale.  555 


6. 


Act  XI  of   1859, 


s.  37 — Incitmhrance,  annulment  of — Burden  of  proof 
— Tenure  held  since  permanent  settlement.  In  a 
suit  for  ejectment  by  a  purchaser  at  a  revenue  sale, 
the  defence  \\  as  that  the  defendants  held  the  land  as 
a  subordinate  talukh,  which  had  been  in  existence 
and  in  their  possession  and  that  of  their  predecessors 
since  the  time  of  the  permanent  settlement.  It  was 
found  as  a  fact  that  the  tenure  was  in  existence  in 
the  year  1798-99.  The  plaintiff's  suit  was  dis- 
missed, and  he  now  contended  that  the  facts 
found  could  not  protect  the  tenure  in  the  absence 
of  proof  that  the  tenure  was  in  existence  at  the  date 
of  the  permanent  settlement.  Held,  that,  although 
in  the  first  instance  the  burden  of  proof  is  upon  the 
defendants,  the  fact  that  defendants  were  in  pos- 
session for  such  a  length  of  time  was  sufficient  to 
discharge  the  onus  and  establish  that  the  tenure  was 
protected.  That  in  a  case  like  this  no  hard-and-fast 
rule  can  be  laid  down  as  to  when  the  burden  of 
proof  shifts  from  one  side  to  the  other,  and  that 
each  case  must  be  governed  by  its  merits.  Nitya- 
KUKD  Roy  I'.  Banshi  Chandra  Bhtjnjan 

3  C.  W.  3Sr.  341 

43.  SALE  FOR  ARREARS  OF  RENT. 


1. Ejectment,  suit  for — Avoidance 

of  under-tenure — Incmiihrance — Beruj.  Act  VIII  of 
1869,  ss.  59,  60,  66.  In  a  suit  by  the  purchaser  of 
an  under-tenure,  under  ss.  59  and  60  of  the  Rent 
Act  (Bengal  Act  VIII  of  1869),  to  obtain  possession 
of  lands  held  by  the  defendant,  on  the  ground  that 
the  holdings  are  incumbrances  which  have  accrued 
thereon  by  an  authorized  act  of  the  previous  holder 
of  the  under-tenure,  it  lies  upon  the  plaintiff  to 
show  that  the  defendant's  holdings  are  such  incum- 
brances as  the  plaintiff  is  entitled  to  avoid  under 
s.  66  of  the  Rent  Act.  Gobind  Naih  Shaha 
CnowDHURi  V.  Reily  .      I.  L.  R.  13  Calc.  1 


ONUS  OF  FnOOF—conid. 

43.  SALE    FOR  ARREARS    OF   RENT— concZ^?. 
2.   — ^ Suit  to  set  aside  patni  sale — 

Irregularity — Non-service  of  notice — Proof  of  service 
— Evidertce  A  ct,  s.  106.  In  a  suit  against  a  zamindar 
to  set  aside  the  sale  of  a  patni  tenure  under  Regula- 
tion VIII  of  1819  on  the  ground  of  non-service 
of  notice,  the  onus  of  proving  service  lies  on  the 
defendant  according  to  the  spirit  of  s.  106  of  the 
Evidence  Act,  Doorga  Churn  Surma  Chowdhry 
r.  NAjraooDDEEN        ,         .         .21  "W.  R.  397 

44.  SALE  IN  EXECUTION  OF  DECREE. 

!• Suit  to  set  aside  sale — Irregu- 
larity. _  When  a  judgment-debtor  sues  to  set  aside 
a  sale  in  execution  of  a  decree  on  the  ground  of 
irregularity,  the  onus  of  proving  the  irregularity  is 
on  him.     Nufusa  t'.  Mahomed  Akbar  Gazee 

2  W.  R.  74 

2. Fraud,    proof    of 

— Irregularity.  In  a  suit  to  set  aside  an  execution 
sale  on  the  ground  of  fraud,  the  onus  prohandi 
rests  on  the  plaintiff  to  prove  his  allegation  ;  mere 
irregularity  in  the  issue  of  processes  wUl  not  of  itself 
prove  fraud,  even  where  the  auction-bids  were  so 
small  as  to  excite  suspicion.  Kubeektjn  v.  Sufee- 
HTTN 24  "W,  R.  388 


3. 


Proof   of    irregu- 


larity— Non-affixing  of  notices  previous  to  sale. 
Several  years  after  the  purchase  by  the  defendant 
of  immoveable  property  at  a  sale  in  execution  of  a 
decree,  the  judgment-debtor  sued  this  purchaser  for 
the  lands  on  the  ground,  amongst  others,  that  the 
notices  required  by  Bengal  Regulation  XX  of  1795, 
s.  12,  had  not  been  affixed  previous  to  the  sale. 
Held,  that  the  onus  of  proving  the  default  in  affixing 
the  notices  lay  upon  the  plaintiff,  the  judgment- 
debtor.  JSIoHESH  Narain  Singh  t.  Kishnanund 
MissER  ,  Marsh.  592 :  2  Ind.  Jur.  O.  S.  1 
5  W.  R.  P.  C.  7 :  9  Moo.  I.  A.   324 

Allegation  of  fraud 


— Knowledge  of  fraud.  In  a  suit  to  set  aside  a 
sale  in  execution  of  decree  on  the  ground  of  fraud, 
where  the  plaintiff  alleges  the  fraud  only  came  to  his 
knowledge  at  a  certain  time: — Held,  that  the  burden 
of  proving  such  knowledge  on  the  part  of  the  plaint- 
iffs, prior  to  the  time  stated  by  them,  lay  on  the 
defendants.     Naiha  Singh  v.  Jodha  Singh 

I.  li.  R.  6  All.  406 


5. 


Bond     fides.     In 


execution  of  a  decree,  the  judgment-debtor's  right, 
title,  and  interest  in  a  certain  property  were  attach- 
ed. The  plaintiff  thereupon  preferred  a  claim  under 
conveyances  from  the  judgment-debtor  ;  but  it  was 
rejected,  and  the  property  was  sold.  The  judg- 
ment-creditor purchased  the  same  at  the  auction 
and  sold  it  to  the  defendant,  who  ousted  the  plaint- 
iff, who  thereupon  sued  to  recover  possession  under 
his  conveyance.  Held,  that  the  onus  was  not 
entirely  on  the  plaintiff  to  prove  the  bond  fides  of  the 
sale,  but  that  the  evidence  adduced  by  the  defend- 
ant should  be  examined  also.  Debt  v.  MadaN 
Mohan  Singh         .         .      2  B.  L.  R.  A.  C.  324 


DIGEST  OF  CASES. 
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ONUS  OF  PROOF— conid. 

44.  SALE  IN  EXECUTION  OF  DECREE— concZd. 
6. Purchase  by 


granddaughter  from  grandmother — Stranger  far- 
chasitig  bond  fide — Proof  of  bond  fides.  When  a 
granddaughter  purchases  from  a  grandmother,  and 
attempts  to  oust  a  stranger  who  purchased  bond  fi.de 
and  without  notice,  full  and  satisfactory  proof  of  the 
bond  fides  of  the  transaction  is  necessary,  even 
though  no  motive  for  fraud  is  proved.  Imdad 
HossEDf  V.  Alikooxnissa.  Dabee  Dutt  Missek 
V.  Alikooxnissa       .         .         .  W.  R.  F.  B.  77 

Proof   of   u-ant  of 


bond  fides — Suspicion.  In  a  suit  to  have  a  pur- 
chase made  at  an  execution  sale  set  aside  on  the 
ground  that  it  was  not  bond  fide,  but  collusive,  the 
burden  of  proof  is  upon  the  plaintiff,  and  it  is  not 
sufficient  for  him  only  to  show  circumstances  which 
create  a  suspicion  of  the  bond  fides  of  the  transaction. 
But  in  a  suit  for  possession  of  land  and  for  a  decla- 
ration of  plaintiff's  title  by  virtue  of  purchase,  it  is 
not  sufficient  for  him  to  produce  a  deed  executed  by 
a  judgment-debtor  :  the  plaintiff  must  free  his  case 
of  such  suspicions  as  may  arise  from  his  own  position 
with  reference  to  the  vendor,  and  from  any  such 
circumstance  as  the  improbability  of  such  a  purchase 
having  been  made.  Roop  Ram  Dass  f.  Saseeraji 
NATH^KrEMOKUR       .         .         .23  W.  R.  141 

See  GoLUCKJfATH  Ghose  v.  Sreexath  Bose 

24  W.  R.  209 

8-  Suit  for  confirma- 
tion of  sale — Suit  to  set  aside  order  cancelling  sale — 
Sale  for  inadequate  price,  allegation  of — Material 
irregularity,  proof  of.  In  a  suit  for  confirmation 
of  a  sale  held  in  execution  of  a  decree  by  the  Col- 
lector under  s.  320,  Civil  Procedure  Code,  and  to 
set  aside  an  order  by  the  Collector  cancelling  the 
sale,  where  it  is  pleaded  in  defence  that  the  property 
was  sold  for  an  inadequate  price,  it  lies  on  the  de- 
fendant to  show  that  there  has  been  a  material  ir- 
regularity in  publishing  or  conducting  the  sale. 
Baxdi  Bibi  f.  Kalka        .       I.  L.  R.  9  All.  602 


45.  SERVICE  OF  SUIBIONS. 

Application  to  set  aside  ex  parte 


decree — Proof  of  service  of  summons.  Where  a 
judgment-debtor  applies  to  set  aside  an  ex  parte 
judgment  on  the  ground  that  there  was  no  effect- 
ual service  of  summons  upon  him,  he  should  be 
called  upon  to  give  his  evidence  or  to  make  out  a 
prima  facie  case.  KnuDEEBUN  Lall  v.  Chutter- 
dharee  Lall  .  ,  .  .  21 W  R,  242 
Jhutoo  Koer  v.  Ltjlita  Koeb   22  W.  R.  423 

46.  TRUST,  REVOCATION  OF. 

■ Religious    endowment — Proof    of 

•evocation — Limitation.  In  181.S  certain  lands  were 
ledicated  by  deed  to  the  religious  service  of  an 
dol,  and  in  1820  that  dedication  was  confirmed 
n  a  partition-deed.  The  plaintiff  sued  to  set 
wide  alienations  of  the  property  and  to    have  the 


OKTTS  OF  PROOF— con/rf. 

46.  TRUST,  REVOCATION  OY—conc'd. 
trusts  of  the  dedication -deeds  declared.  The 
holders  of  the  property  alleged  that  a  subsequent 
partition-deed  had  been  executed  in  1845,  and  that 
the  dealings  of  the  family  had  shown  an  intention  to 
revoke  the  trusts.  Held,  that  it  lay  upon  the 
holders  to  y»rove  the  revocation  of  the  trusts,  and 
that,  on  failure  to  do  so,  they  could  not  set  up  the 
law  of  limitation  in  answer  to  the  plaintiff's  suit. 

JCGGUTMOHEESEE    DoSSEE    V         SOKHEEMOXEE 

DossEE       .         .     10  B.  L.  R.  19 :  17  W.  R.  41 

14  Moo.  I.  A.  289 


47.  VALUATION  OF  SUIT. 

Assertion  by  defendant  that  suit 

is  overvalued.  When  the  defendant  asserts 
that  a  suit  is  overvalued,  the  onus  of  proving 
the  truth  of  his  assertion  lies  on  him.  Uma  Saxkab 
Roy  Chowdhry  v.  Maxsur  Ali  Khax 

5  B.  L.  R.  Ap.  6  :  13  "W.  R.  327 


48.  WILL. 


L  Evidence  and  proof 

of  will — Suit  for  declaration  that  will  is  not  genuine — 
Omission,  by  party  impeaching  will,  to  give  evidence 
or  cross-examine  witnesses.  The  defendants  (widow 
and  sister-in-law  of  a  deceased  talukdar)  set  up  a 
will  under  which  they  alleged  they  took  all  the 
property  of  the  testator  absolutely,  whereupon 
the  plaintiffs,  the  next  re\ersioner's,  sued  for  a 
declaration  that  the  will  was  not  genuine  and 
that  the  alleged  testator  died  intestate.  Held,  by 
the  Judicial  Committee  that  the  onus  was  on  the 
defendants,  who  set  it  up,  to  prove  that  the  will  was 
genuine,  and  not  on  the  plaintiffs,  who  impeached 
it,  to  show  that  it  was  a  forgery.  The  fact  that  the 
plaintiffs  omitted  to  give  any  evidence  that  the  will 
was  forged,  though  they  asserted  that  "  they  would 
prove  it  to  be  spurious  if  necessary,"  raised  no 
presumption  of  the  genuineness  of  the  will.  Nor 
did  the  omission  of  the  plaintiffs  to  cross-examine 
some  witnesses  called  by  the  Court  previously  to 
hearing  to  explain  the  alleged  loss  and  consequent 
non -production  of  the  will  give  rise  to  any  presump- 
tion in  favour  of  its  validity.  They  were  not  bound 
to  cross-examine  the  witnesses,  which  they  could 
not  have  done  without  permission  of  the  Court,  but 
were  perfectly  justified  in  waiting  until  evidence  in 
support  of  the  will  was  produced  at  the  trial.  Sukh 
Dei  v.  Kedar  Nath  (1901)  I.  L.  R.  23  All.  405 : 
s.c.  li.  R.  28  I.  A.  186 ;  5  C.  W.  N".  895 


49.  WITNESS. 


1. 


Refusal  to  come  into  Court 

as  -witness — Presumption.  In  a  suit  to  recover 
possession  of  land  claimed  by  virtue  of  a  sanad  from, 
a  rajah,  in  which  plaintiff  gave  prirtid  facie  evidence 
of  the  authenticity  of  the  sanad  and  subpoenaed 
the  rajah  to  prove  it,  it  was  held  that  the  lower 
Court  did  very  right  in  considering  the  plaintiff's. 
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ONUS  OF  FHOOF—conld. 

49.  WITNESS— coTicW. 

testimony  to  be  strengthened  by  defendant's 
(rajah's)  refusal  to  come  into  Court  with  his  own 
story  ;  and  that  the  onus  lay  on  the  rajah  to  rebut 
the  plaintiff's  evidence,  or  to  prove  minority  or 
other  personal  disqualification.  Radha  Kisto 
SiNQ  Deo  v.  Gudadhcr  Banerjee    8  "W.  R.  453 


50.  WRONGFUL  CONVERSION. 

Suit    for  wrongful    eonver- 


1. 

sion  of  timber — Failure  to  prove  actual  or  con- 
structive possession.  In  a  suit  under  the  Civil 
Procedure  Code,  in  which  he  plaintiffs  allege  that 
the  defendants  wrongfully  and  forcibly  took  away 
and  -were  detaining  timber  which  had  been  in  the 
plaintiffs'  constructive  possession  and  to  which 
they  are  entitled,  and  the  relief  asked  for  is  the 
restitution  of  the  timber  with  costs  of  suit,  if  it  be 
proved  that  the  defendants  had  forcibly  and  wrong- 
fully taken  property  in  the  plaintiff's  actual  or  con- 
structive possession,  it  would  then  be  for  the  de- 
fendants to  show  that  they  were  entitled  to  the 
timber.  In  the  present  case,  the  plaintiffs  having 
failed  to  show  their  possession  of  the  timber  or 
the  forcible  or  wrongful  dispossession  or  conversion 
of  the  goods  and  the  defendants  having  made  good 
their  title  to  the  timber  : — Held,  that  the  judgment 
should  have  been  for  the  defendants.  Sn.vdben 
V.  Todd  Findlay  &  Co.        .        .       7  W.  R.  286 


51.  MISCELLANEOUS  CASES. 


1. Suit  by  purchaser   of   tora 

garas  huk — Evidence  of  alienability.  Suit  by 
the  purchaser  of  a  certain  annual  payment  by  Gov- 
ernment, called  tora  garas  huk,  sold  in  satisfaction 
of  a  decree.  Held,  that  the  onus  was  on  the  Govern- 
ment to  prove  that  there  was  something  in  the 
nature  of  this  payment  which  made  it  incapable  of 
alienation,  and  that  the  Government  had  failed  to 
give  such  proof.  Shumbhoo  Laix  Girdhur  Laxl 
V.  Collector  of  Svrat 

4  W.  R.  P.  C.  55 :  8  Moo.  I.  A.  1 

2.     Suit  for    closing    new    road 

and  opening  old  one — Title — Trespass.  In  a 
suit  for  closing  a  new  road  opened  by  the  defendants 
through  the  land  of  the  plaintiff,  and  for  opening  an 
old  road  which  had  been  closed  by  the  defendants:— 
Held,  that  the  only  question  Mhich  can  be  tried  in 
the  suit  is,  whether  the  defendants  have  trespassed 
on  the  land  of  the  plaintiff  by  opening  a  road.  The 
onus  is  upon  the  plaintiff  to  prove  that  the  land  ' 
belongs  to  him.  Hira  Chaxd  Baxeiuee  v.  Shajia 
Charan  Chatterjee 

3  B.  L.  R.  A.  C.  351 :  12  W.  R.  275 


3. 


Admission     of     assets     by 


heir  of  deceased  judgm^ent-debtor — Proof  of 
extent  of  property.  When  an  heir  of  a  deceased 
judgment-debtor  admits  possession  of  some  of  the 
Matter's  property,  the  onus  is  on  the  heir,  and  not  on 
the  decree-holder,  to  prove  the  extent  of  that  pro* 


ONUS  OF  PROOF— coricZrf. 

51.  MISCELLANEOUS  CASES— coMC?r?. 

perty.     Matuxginee  Debia  v.   GroTJN  Chctnder 
Bhooy  .         .         .         .     2  W.  R  Mis.  41 

4.   ■ Suit  for  share    of    income- 


tax — Manager,  possession  as.  Suit  for  share  of 
income-tax  by  a  co-sharer  who,  the  lower  Court 
found,  was  the  defendant's  manager.  Held,  that 
the  mere  production  of  a  deed  showing  that  the 
defendant  had  in  it  nominated  other  persons  to 
collect  the  rents  of  her  share,  without  proof  of 
cessation  of  possession,  did  not  shift  the  onus  from 
the  plaintiff  of  proving  that  he  had  ceased  to  hold 
possession  of  the  defendant's  share  as  her  manager, 
or  that  the  defendant,  and  not  the  plaintiff,  had 
actually  collected  the  rents.  Ramnath  Ghosb  v. 
Ajirit   Moyee   Dossee         .         .     5  "W.  R.  168 

5.  — Suit     for      disturbance      of 

kazi  in  his  office — Proof  of  legality  of  his  appoint- 
mtnt  as  kazi.  Where  it  was  shown  that  the  plaintiffs 
had  acted  as  kazi  of  Bombay  for  more  than  twenty 
years,  it  was  held,  in  an  action  against  the  defend- 
ant for  disturbing  the  plaintiff  in  his  office  and 
thereby  depriving  him  of  his  fees,  that  the  omis  was 
on  the  defendant  to  show  that  the  plaintiff  had  been 
illegally  appointed  ;  and  on  the  defendant  failing  to 
show  that,  the  plaintiff  was  entitled  to  succeed. 
Muhammad  ^ussub  v.  Sayad  Ahmed 

1  Bom.  Ap.  10 


6. 


— ^  Suit     for      share    of     joint 


property  under  family  ai'rangem.ent — Proof 
of  cause  of  action.  A  plaintiff  suing  for  a  share  of 
joint  property  which  she  claimed  under  a  family 
arrangement  said  to  have  been  reduced  to  writing  as 
an  ila-arnamah,  and  upon  the  happening  of  the 
necessary  conditions,  it  was  held  that  the  rules  with 
regard  to  the  onus  of  proof  which  are  applicable  to  a 
suit  for  a  share  of  joint  family  property  were  not 
directly  applicable,  and  the  plaintiff  was  bound  to 
give  some  prirnd  facie  proof  of  her  cause  of  action. 
Ram  Chu>"der  Mitter  v.  Kistoo  Kaminee  Dossee 

10  "W.  R.  194 

7.    Suit     for    share    of    zerait 


land  under  ticca  pottah  granted  by  co- 
sharers — Effect  of  decision  without  jurisdiction. 
Where,  under  a  ticca  pottah  granted  to  him  by 
several  shareholders,  plaintiff  claimed  the  share  of 
rent  said  to  be  due  to  him  by  the  defendant  (another 
shareholder)  in  respect  of  the  occupation  of  a  certain 
quantity  of  the  zerait  land  which  constituted  the 
holding  of  the  combined  shareholders,  and  the  de- 
fendant objected  that  the  plaintiff's  share  was  less 
than  what  he  stated  it  to  be : — Held,  that  the  burden 
of  proving  the  extent  of  his  share  lay  on  the  plaintiff. 
In  such  a  case  even  a  raiyat  resisting  the  claim  of  a 
shareholder  to  rent  would  be  entitled,  if  he  had  good  ■ 
reason  to  do  so,  to  make  the  plaintiff  prove  the 
amount  of  his  share  ;  and  the  only  onus  on  an  inter- 
venor  would  be  to  prove  bond  fide  possession.  A 
decision  set  aside  by  a  superior  Court  as  made  with-  '. 
out  jurisdiction  cannot  have  any  probative  force 
whatever  between  the  parties.  Sookram  Misseb 
V.  Crowdy       .         .         .         .      19  W.  R.  285 
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OPINIONS  OF  JUDGES. 
memoranda  of — 


See      JroGMEST— Civil      Cases— What 

A3I0UNTS       TO. 

B.  li.  R.  Sup.  Vol.  774 
OPIUM. 

illegal  possession  of — 

See  Act  XIII  of  1867,  s.  20. 

8  B.  li.  R.  Ap.  7 

See    Opium     .      I.  L.  E.  36  Gale.  1016 

See  Ovixrsi  Act  (I  of  1878),  s.  9. 

L  li.  E.  25  All.  262 

■ illegal  sale  of— 


See  Act  XXI  of  1856,  s.  38. 

16  W.  K.  Cr.  69 

1.  Bom.  Eeg.  XXI  of  1827,  s.  4 

— Keeping  smuggled  ojyiitm — Sentence  on  con- 
viction. Where  more  than  one  person  is  convicted 
under  s.  4,  Regulation  XXI  of  1827  (Bombay),  of 
keeping  smuggled  opium,  each  of  the  convicts  is 
liable  to  the  whole  penalty  therein  imposed,  viz., 
the  forfeiture  of  double  the  value  of  the  opium  and 
double  the  amount  of  the  duty  leviable  thereon. 
Reg  v.  Vakhatcha^td     .         .         .1  Bom,  50 

But  this  was  overruled  by  the  following  case, 
which  approved  of  the  case  of  Beg.  v.  Rajgur  Venee- 
gur,  3  Moo  Fouz.  Hep.  673,  and  held  that,  where 
several  persons  knowingly  harbour,  keep,  or  conceal 
a  parcel  of  smuggled  opium,  one  penalty  of  double 
the  value  of  such  opium  and  of  double  the  amount  of 
duty  leviable  upon  it  only  is  recoverable  under 
Regulation  XXI  of  1827,  s.  4.  Reg.  v.  Showdar 
Ghenar 7  Bom.  Cr.  39 

2.   Act  XXI   of   1856,    s.   53— 

Possession  by  servant.  Where  opium  was  found  in 
the  possession  of  a  person  who  was  a  servant  of  the 
accused,  and  who  alleged  that  he  obtained  it  from 
the  wife  of  the  accused,  and  that  the  wife  had  pur- 
chased it  from  an  opium  cultivator,  it  was  held  that 
the  accused  could  not  be  convicted  under  s.  53,  Act 
KXI  of  1856,  as  it  had  not  been  shown  that  the 
purchase  by  his  wife  was  authorized  by  the  accused, 
and  therefore  her  possession  of  the  opium  or  that  of 
the  servant  could  not  be  considered  the  jjossession 
of  the  accused.     Queek  v.  Gusesh  Maxa 

20  "W.  R.  Cr.  54 


3.  Illegal  possession  of — Opium 

Act  (I  of  1878),  s.  9  (c) — Possession  of  railway  receipt 
for  an  undelivered  parcel  of  contraband  opium.  The 
possession  of  a  railway  receipt  relating  to  an 
undelivered  parcel  of  contraband  opium  lying  in  a 
railway  office,  under  circumstances  showing  know- 
ledge of  its  contents,  constitutes  possession  of  the 
opium  within  s.  9,  cl.  (c)  of  the  Opium  Act. 
KashiXaih  Bania  v.  Emperor,  I.  L.  B.  32  Calc.  557, 
discussed  and  followed.  AsHurF  Ali  v.  Empeeoe 
(1909)       .         .         .         I.  li.  E.  36  Calc.  1016 

OPIUM  ACT  (I  OF  1878). 

• Breach  of   license  under — Beng. 

Ad  IV  of  1866,  as.  36,  37,  30,  40— Beng.  Act  11 


OPIUM  ACT  (I  OF  \BlQ)—contd. 

of  1876— Bengal  Excise  Act,  VII  of  187 8—Liahilitif 
of  master  for  servant's  breach  of  license.  A,  who 
held  a  certificate  under  Act  VII  of  1878  (the  Excise 
Act)  from  the  Deputy  Commissioner  of  Police 
that  he  was  entitled  to  a  license  from  the  Collector 
to  sell  muddut  upon  the  conditions  set  forth  therein, 
obtained  such  a  license  from  the  Collector  under  Act 
I  of  1878  (The  Opium  Act)  upon  the  conditions  men- 
tioned. No  license  was  granted  by  the  Deputy 
Commissioner  of  Police,  it  not  being  usual  for 
licenses  to  be  granted  by  the  police  where  a  license 
had  been  issued  by  the  Collector  upon  a  certificate 
from  the  Deputy  Commissioner.  A  was  charged 
under  s.  40  of  Act  IV  of  1866  [as  amended  by  Bengal 
Act  II  of  1876]  with  a  breach  of  the  conditions,  not 
of  the  license,  but  of  the  certificate,  the  act  com- 
plained of  having  been  committed  by  .-I's  servant. 
Held,  that  the  sale  of  muddut  is  regulated  by  Act  1 
of  1878,  and  therefore  no  license  from  the  Commis- 
sioner of  Police  for  the  sale  of  muddut  was  requisite 
under  ss.  36  and  37  of  Act  IV  of  1866.  Held,  further, 
that  s.  39  of  Act  IV  of  1866  applied  to  the  case,  and 
that  under  that  section  a  license  from  the  Deputy 
Commissioner  of  Police  was  necessary  for  the  sale 
of  muddut,  and  accordingly  that  A,  although  he  had 
obtained  a  certificate  from  the  Deputy  Commis- 
sioner of  Police  entitling  him  to  a  license  under  Act 

I  of  1878,  was  liable  to  punishment  by  reason  of  his 
not  having,  under  s.  39  of  Act  IV  of  1866,  also 
obtained  a  certificate  from  the  Deputy  Commis- 
sioner.    See    In    re     Bhoobun      Chiinder      Shaw, 

II  C.  L.  E.  461.  Davis  r.  Koylash  Ckcxder 
Ghose        .         .         .         .  13  C.Ii.  R.  336 

s.  3  — Liceme  to  possess  opium — Trans- 


port of  opium.  A  person  having  a  license  for  the 
possession  of  opium  as  a  medical  practitioner, 
limited  to  eight  pollums  of  opium,  sent  his  servant 
to  buy  from  a  licensed  dealer  at  Sholavaram  and 
bring  to  Madras  four  pollums  of  opium  ;  he  was 
convicted  of  the  offence  of  transjwrting  opium 
without  a  license.  Held,  that  the  conviction  was 
ri<rht.     Queex-Esipkess    v.  Raman-ujaji 

I.  li.  E.  13  Mad.  191 
s.  4— 

See  Contract  Act,  s.    23 — Illegal  Con*- 
tracts — Generally. 

I.  L.  E.  19  Bom.  626 

ss.   5  and   9 — Licensed    vendor,    lia- 


bility of,  under  s.  9  for  keeping  incorrect  accounts. 
S-  5  of  the  Opium  Act  (I  of  1878)  declares  that 
the  Local  Government,  with  the  previous  sanction 
of  the  Governor  General  in  Council,  may  make  rules 
consistent  with  the  Act  regulating  the  sale  of  opium. 
Under  this  section,  rules  were  issued  by  the  Govern- 
ment of  Bengal  with  the  previous  sanction  of  the 
Governor-General  in  Council  on  the  21st  February 
1898,  rule  15  (1)  of  which  declares  that  a  person  to 
whom  a  license  has  been  granted  may  sell  opium  by 
retail  in  accordance  with  the  condition  specified  in 
the  license.  The  conditions  of  the  license  for  retail 
sale  of  opium  are  contained  in  Form  No.  1  made 
under  rule  15.  Under  art.  13  of  this  form,  the 
holder  of  the  license  is  to  keep  a  daily  correct 
account  showing  the  quantity  of  opium  received. 
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OPIUM  ACT  (I  OF  1978)— contd. 
p.  5 — condd. 


and  sold  and  other  details.  Art.  18  sets  out  that 
on  infringement  of  any  of  the  conditions  contained 
in  the  form  or  imposed  by  the  Opium  Act  the  license 
may  be  cancelled.  The  petitioner,  a  licensed  vendor 
of  opium,  was  convicted  of  having  kept  incorrect 
accounts  in  contravention  of  the  rules  made  under 
s.  5  of  the  Opium  Act,  and  having  thereby  com- 
mitted an  offence  punishable  under  s.  9  of  that  Act. 
He  was  sentenced  to  pay  a  fine  of  R200,  and  in 
default  of  payment  to  undergo  rigorous  imprison- 
ment for  four  months.  Held,  that  the  conviction 
and  sentence  must  be  set  aside,  there  being  nothing 
in  any  of  the  rules  made  under  s.  5  of  the  Act  which 
would  make  the  preparation  of  an  incorrect  account 
punishable  under  s.  9.  Umesh  Chtjnder  Ghose  v. 
Qtjeen-Empress     .         .      I.  L.  R.  26  Calc.  571 

3  C.  W.  N".  365 


8.  9— 


1. 


See  Magistrate — General  Jurisdiction. 
I.  L.  R.  15  All.  192 

See  Magistrate — Special  Acts — Opium 
Acr     .         .         I.  li.  R.  19  All.  465 

See  Opium,  illegal  possession  of. 

I.  L.  R.  36  Calc.  1016 

Liability  of  master 


for  act  of  servant.  Contrary  to  the  conditions  of  hia 
master's  opium  license,  the  servant  sold  a  prepara- 
tion of  opium  between  sunset  and  sunrise.  The 
master  was  not  present,  and  there  was  no  evidence 
to  show  that  he  had  directly  or  otherwise  authorised 
the  illegal  sale.  Held,  that  the  master  was  not 
liable  to  a  penalty  under  s,  9  of  Act  I  of  1878.  In 
the  matter  of  Bhoobun  Chunder  Shaw 

11  C.  li.  R.  464 

Act  XIII  of  1857 


— Wrongful  entrance  and  illegal  search,  liability  of 
■police  of^er  for — Code  of  Criminal  Procedure,  1882, 
ss.  155,  156,  and  165 — Non-cognizable  offence.  An 
offence  under  s.  9  of  the  Opium  Act  (I  of  1878), 
and  not  coming  under  s.  14  of  that  Act,  is  a  non- 
cognizable  offence,  and  is  therefore  one  for  which,  by 
s.  4  of  the  Criminal  Procedure  Code,  a  police  officer 
cannot  arrest  without  warrant ;  and  he  has  there- 
fore, under  s.  155  of  the  Code,  no  authority  to 
investigate  such  an  offence  without  the  order  of  a 
Magistrate  ;  nor  under  s.  165  can  he  make  a  search 
in  respect  of  it.  The  power  of  arrest  without 
warrant  referred  to  in  cl.  {q)  of  s.  4  of  the  Criminal 
Procedure  Code  is  an  unqualified  power,  and  not  a 
conditional  power,  as  in  s.  24  of  Act  XIII  of  1857, 
which  only  gives  the  right  to  a  police  officer  to  arrest 
without  warrant  in  case  the  accused  does  not 
furnish  the  security  required  by  that  section. 
Where  a  police  officer  therefore,  in  respect  of  an 
offence  under  s.  9  of  the  Opium  Act  not  coming 
under  s.  14  of  the  Act,  made  a  search  in  the  house  of 

the  accused  without  an  order  of   a    Magistrate  : 

Held,  that  his  action  could  not  be  justified,  either 
under  s.  24  of  Act  XIII  of  1857  or  under  the  Code 
of  Criminal  Procedure,  and  that  he  was  liable  in  an 


OPIUM  ACT  (I  OF  lQlQ)-conc:d. 
s.  9 — concld. 


action  for  damages  for  the  illegal  search.     Bahabal 
Shah  v.  Tarak  Nath  Chowdhry 

I.  Ii.  R.  24  Calc.  691 

3-  Possession      of 

illicit  opium — Custody  of  a  locked  box,  containing 
opium  lawfully  belonging  to  the  owner  of  the  box. 
A  locked  box,  containing  the  stock  of  opium  and 
books  of  a  licensed  vendor  of  opium,  the  key  of 
which  was  kept  by  the  owner,  was  found  in  the 
house  of  a  person  who  lived  next  door  to  the  shop 
of  the  opium  vendor  ;  and  it  appeared  that  the 
opium  vendor,  instead  of  taking  his  box  home  with 
him  at  night  was  in  the  habit  of  leaving  it  with 
his  neighbour  for  safe  custody.  Held,  that  the 
custodian  of  the  box  could  not  properly  be 
convicted  of  the  offence  of  unlawful  possession  of 
opium,  inasmuch  as  the  possession  of  the  opium 
was  not  his,  but  that  of  the  legitimate  owner. 
Emperor  v.  Gajadhar  (1903) 

I.  L.  R.  25  All.  262 

ss.   9,     10,   11 — Rules    framed    under 


I    the   Act — Rule   4 — Possession   of   opium    exceeding 
I    statutory    quantity — Knowledge,     if    necessary,     to 
j    constitute   offence — Construction  of  pttMl  datute— 
I    Common  carrier,  if  protected — Crexo  of  boat,  if  in 
j    possession    of   cargo — Possession    of    manjhi — Con- 
I    fiscation  of  boat,  when  justified.     Opium  in  respect 
i    of  which  it  is  to  be  presumed  that  an  offence  has 
j    been  committed  must  be  opium  in  the  possession  of 
:    the  accused,  but  such  possession  need  not  be  to  the 
knowledge  of  the  accused.     Where  the  provision  of 
an  enactment  is  penal  it  must  be  read  plainly. 
There  being  no  reservation  in  favour  of  common 
carriers  in  s.  10  of  the  Opium  Act,  a  common  carrier 
I    is  not  exempted  from  the  provisions  of  this  section, 
which  is  of  a  character  that  is  exceptional,  but  by  no 
means  uncommon.     Where  opium  exceeding  five 
tolas  was  found  in  a  boat  of  which  one  C  was  the 
manjhi  and  master  and  the  other  accused  were  the 
crew,  and  there  was  nothing  to  shew  how  the  opium 
came  to  be  on  the  boat,  or  that  either  G  or  the  crew 
of  the  boat  knew  that  it  was  there.     Held,  that  G 
being  in  possession  of  the  boat  as  manjhi  and  ita 
master  was  in  possession  of  the  opium  and    was  ,_. 
rightly  convicted  of  an  offence  under  s.   9  of  the  « 
Opium  Act.     Held,  also,  that  the  crew,  who  pre-  f  j 
sumably  had  no  right  to  handle  the  cargo  except  by 
C's  orders,  were  not  in  possession  of  the  opium  and 
could  not  be  convicted  under  s.  9  of  the  Opium  Act. 
As  no  improper  conduct  was  imputed  to  the  owners 
of  the  boat,  an  order  confiscating  the  boat  was  set 
aside.     Chedi  Mala  v.  Emperor  (1904) 

8  C.  W.  K".  349 

ORAL  AGREEMENT. 

See  Evidence  Act  <l  of   1872),   ■?.   92, 
PRov.  4       .       I.  Ii.  R.  30  Mad.  231 

ORAL  EVIDENCE.  I 

See  Evidence  Act,  s.  92.  ^ 

I.  L.  R.  30  Bom.  428 

See  nce — Parol  Evidence. 
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ORAL  EVIDENCE 

See    Specific 


concld. 


PERFOEMA^fCE. 

13  C.  W.  N".  326 
See  WiTSESS — 

Civil  Cases. 
Ckimisal.  Cases. 

OBDEE. 

5e«  Appeal — 

Decrees     .  I.  L.  R.  28  Calc.  81 
Obdebs. 

See  Appeal  to  Prity  Cocscil — Cases  ix 
which  Appeal  lies  ob  ^xot — Appeal- 
able Obdebs.  j 

See  ISTEBLOCCTOBY  Obdzb?. 

See  Letters  Patent,  High  Cotjbts,  1865, 
CL.   15. 

See  Lettebs  Patevt,  High  CorRT, 
N..W.  P.,  CL.  10. 

See  Special  or  Second  Appeal — Obdebs 

STTBJECT  OB  NOT  TO  APPEAL. 

See  SuPEBrsTENDEXCE  OF  High  Coubt — 
Civil  Pbocedxtbb  Code,  1882,  s.  622. 

. appeal — 


See  Appeal,  Abbitbatob. 


See  Award 


8  C.  W.  N.  37 
8  C.  W.  N.  207 


See  CrvTL  PROcxDrRE  Code,  1882,  s.  103. 
8  C.  W.  H".  160 

See  Civil  Pbocedxtbe  Code,  1882,  s.  244. 
8  C.  W.  N.  573 

See  Probate  ajtd  Admevistbation  Act, 
s.  50    .         .         .      8  C.  W.  N.  748 


—  ex  parte  entry  in — 

See  Pabtition  .    I.  L.  R.  36  Calc.  726 

—  framed  in  alternative — 

See  Saxctios  fob  Prosecution — Na- 
TTRE,  Form  an-d  Sufficiency  of  Sanc- 
tion .     I.  li.  B.  25  All.  234 

—  in  execution  of  decree — 

See  Appeal — Execution  op  Decree. 

See  Res  Judicata — Orders  in  Execu- 
tion of  Decree. 

See  Special  or  Second  Appeal — Orders 
subject  or  not  to  Appeal. 

B.  L.  B.  Sup.  Vol.  Ap.  1 

1  Ind.  Jur.  O.  S.  50,  68 

6  Bom.  A.  C.  205 

4  Mad  32 

I.  li.  B.  1  Mad.  401 

I.  L.  B.  11  Calc.  169 

See  Special  or  Second   Appeal — Small 

Cause  Court  Suits    12  B.  L.  B.  261 

I.  li.  B.  2  All.  112 

8  W.  B.  112 

12  W.  B.  86 


OBDEE— co»!cW. 


of  Act — 


—  issue  of,  before  commencement 


See  Bengal  lEBiGATroN  Act,  ss.  1,  6. 

I.  I...  B.  28  Calc.  487 

—  made  on  appeal — 


See  Appeal  to  Privy  Council — Cases  vs 
WHICH  Appeal  lies  or   not — Appeal- 
able Orders       ,        13  B.  L.  B,  103 
1  B.  L.  B.  F.  B.  1 

of    discharge     by      Presidency 


Magistrate- 


See  High  Court,  Jurisdiction  of. 

I.  L.  B.  36  Calc.  994 

—  of      Magistrate,    in     respect    of 


nuisance^ 

See  Declaratory  Decree,  Sutt  fob — 
Orders  of  Criminal  Court. 

6  B.  L.  B.  643 

See  Jurisdiction  of  Civn.  Court — 
Magistrate's  Orders,  Interfebkncb 
with. 

See  Nuisance. 

of   Magistrate,    in     respect    of 

possession — 

See  Possession,  Order  of  Cbiminal 
Coubt  as  to. 

setting  aside  sale — 


See  Salk  fob  Abeears  of  Revenue. 

I.  L.  E,  34  Calc.  677 

—  when  a  "  decree  " — 


See    Civil  Procedurb  Code,  1882,  s. 
"  Decree,"  definition  of. 

Order      on     petition.     On    every 


petition  made  before  him,  a  Magistrate  should 
make  an  order,  either  granting  or  refusing  it. 
An  order  merely  to  *'  file  "  it  is  impioper.  Bhomab 
:Mu.\-shi  v.  Digambar  Das  (1902)  6  C.  W.  N".  548 


OBDEE  AND  DISPOSITION. 

See   Insolvency — Order    and  Disposi- 
tion. 


OBIGINAIi  SIDE  OF  HIGH  COUBT. 

.See  Jurisdiction  of  High  Court. 

I.  li.  E.  33  Calc.  180 


—  civil  jurisdiction  of— 

See  Right  of  Suit — Fraud. 

7  C.  W.  N.  353 
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origik'aij  side  of  high  court— 

concld. 

. criminal  jurisdiction  of— 

See  CoMMiT.MEKr  .  I.  L.  R.  36  Gale.  48 

See   SUPERINTENDEXCE  OF  HiGH    COTTET 

Charter  Act,  s.  15 — Criminal  Cases. 
7  B.  li.  R.  244  note,  250  note 

ordinary  original  criminal  juris- 
diction of — 

See  Special  Tribunal. 

13  C.  W.  N.  605 

powers  of  judge  sitting  on — 

See  Certificate  of  Administration — 
Cancelvent  or  Recall  of  Certifi- 
cate .         .       5  B.  L.  R.  Ap.  21 


right  to  plead  in — 

See  Practice — Civil  Cases — VA^n.   and 
Counsel      .       I.  L.  R.  30  Gale.  986 

^ee  RuLEi=!  of  High  Court,  Madras. 

I.  li.  R.  1  Mad.  24 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  :-.  622. 

7  G.  W.  N.  843 
ORISSA. 

See    Bengal    TENA>-cy     Act,     s.    67 — 
Interest         .         .       13  C.  W.  W.  95 

See  Tributary  Mahals  of  Okissa. 

ORISSA  LAND  TENTTRB. 

See  Hindu   Law — Custom. 

I.  li.  R.  36  Gale.  590 

OSTENSIBLE  OWNER. 

See  Transfer  of  Property  Act    (IV  of 
1882),  s.  41      .     L  li.  R.  29  All.  292 

OUDH  AGTS. 

See  N.-W.  P.  and  Oudh  Acts. 

1866— XIII— 

See  Oudh  Redemption  Act. 

XXVI— 


See  Oudh  Sub-Settlement  Act. 
1868— XIX— 


See  Oudh  Rent  Act. 

1869—1— 

See  Oudh  Estates  Act. 

1870— XXIV— 

See  Oudh  Talukhdars  Act. 

_  1876— XVII— 
See  Oudh  Land  Revenue  Act. 

XVIII— 


See  Oudh  Laws  Act. 


OUDH  ACTS— concld. 
1879— XIII— 

See  Oudh  Civil  Courts  Act. 

1888— XXII— 

See  Oudh  Rent  Act. 

1891— XIV— 


See  Oudh  Courts  Act. 

OUDH  GIVILCOCJRTS    AGT  (XIII    OF 
1879). 

s  27— 

See  Divorce  Act,  s.  3. 

I  L.  R.  4  All.  306 

See    High    Court,    Jurisdiction    of — 
N.-W.  P.— Civil.  I.  L.  R.  18  All.  375 

OUDH  GOURTS  ACT  (XIV  OF  1891). 

s.  8- 

See  High     Court,     Jurisdiction     of — 
N..W.P.— Civil  .  I,  L.  R.  18  All.  375 

Jurisdiction — Afpeal — 

Additioiial  Judicial  Commissioner  sitting  alo/ie. 
Case  in  which  an  appeal,  heard  by  the  Addi- 
tional Judicial  Commissioner  of  Oudh  sitting 
alone,  was  remanded  to  the  Court  of  the  Judicial 
Commissioner  to  be  tried  by  the  Judicial  Commis- 
sioner and  the  Additional  Judicial  Commissioner 
sitting  together.  Ganga  Baksh  Singh  v.  Dalip 
Singh  (1901) 

I.  li.  R.  24  All.  13  ;  5  C.  W.  N.  781 : 
s.c.  li.  R.  28  I.  A,  181 

OUDH  ESTATES  ACT  (I  OF  1869), 

See  Birt  Zemindars. 
L  li.  R.  29  All.  708  ;  L.  R.  34  I.  A.  142 

See  Hindu  Law — Partition — Right  to 
Partition — Generally. 

I.  li.  R.  16  Gale.  397 

See  Will — Construction. 

I.  li.  R.  10  Gale.  482 


1. 


Limitation — Suit    for    redemjp- 
Under  Act  I  of  1 869.  a  suit  for  re- 


tion  of  mortgnge 
demption  is  not  barred  where  the  instrument  of 
mortgage  fixes  a  term  within  which  the  mortgage 
might  be  redeemed,  and  such  term  did  not  expire 
before  13th  February,  18.56.  Kishen  Dutt  Ram 
Panday  v.  Narendar  Bahadoor  Singh 

L.  R.  3  L  A.  85 

2. Interest  of  registered  talukh- 

dar — Trustee.  An  Oudh  talukh  standing  in 
the  name  of  J  iS  as  kabuliatdar,  having  been 
confiscated  under  Lord  Canning's  proclamation  of 
March  1858,  was  summarily  settled  with  J  S  on 
the  24th  April  following.  A  tahikhdari  sanad  was 
granted  to  J  S  and  he  was  subsequently  registered 
as  talukhdar  under  the  provisions  of  Act  I  of  1869. 
In  a  suit  against  J  S  hy  persons  alleging  themselves 
to  be  joint  in  family  and  estate  with  him,  to  have  ^ 
their  interest  in  the  talukh  declared,  held  by  the 
C!ommissionei!  of  Seetapore  in  Oudh,  confirming 
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fX)TTDH  ESTATES  ACT  (I  OF  1869) 
— comli, 
the  decision  of  the  Settlement  OflBcer,  that,  under 
Act  I  of  1869,  the  defendant  was  protected  by  his 
sanad  against  any  claim  of  the  plaintiffs  in  respect 
of  the  talukh.  Udd,  by  the  Pri\'y  Council,  on 
appeal,  that  as  a  person  who  has  been  registered  as  a 
talukhdar  under  Act  I  of  1869,  and  has  thereby 
acquired  a  talukhdari  right  in  the  whole  property, 
may  nevertheless  have  made  himself  a  trustee  of  a 
portion  of  the  beneficial  interest  in  lands  comprised 
within  the  talukh  for  another  and  be  liable  to 
•account  accordingly,  the  suit  must  be  remanded 
for  trial  as  to  whether  the  defendant  had  agreed, 
or  become  bound,  to  hold  the  villages  comprised 
in  the  summary  settlement  and  sanad,  or  the  rents 
and  profits  thereof,  in  trust  for  the  plaintiffs. 
Habdeo  Brx  v.  Jawahir  Sixgh 

I.  L.  H.  3  Calc.  522 :  L  E.  4  I.  A.  178 

Edd.  by  the  Privy  Council  after  remand  that  Act 
I  of  1869,  which  was  passed  before  the  suit  was 
decided  by  the  Court  of  first  instance,  did  not 
operate  so  as  to  change  the  relative  conditions  of  the 
parties,  and  to  put  an  end  to  the  trust  upon  which 
the  defendant  had  previously  held  the  estate.  The 
estate  in  his  hands  remained  thereafter  subject  to 
the  trust  and  there  can  be  no  difference  in  this 
respect  between  an  express  trust  and  a  trust 
implied  or  presumed  from  a  fair  and  reasonable 
interpretation  of  the  acts  and  declarations  of  the 
•defendant.     Haedeo  Bex  v.  Jawahik  Singh 

L.  K.  6  I.  A.  161 

3.  Interest       of       registered 

talukhdar — Trust — Joint  estate.  A  talukhdari 
estate  though  entered  in  the  name  of  one  member  of 
a  joint  family  in  the  lists  prepared  in  conformity 
with  the  Oudh  Estates  Act  (I  of  1869),  may  be 
•subject  to  trust,  implied  from  the  acts  and 
■declaration  of  the  talukhdar,  for  the  joint  family 
as  a  joint  estate.  Hardeo  Bakdh  v.  Jaicahtr  Singh, 
J.  L.  R.  3  Calc.  522 :  L.  B.  4  I.  A.  178.  Pnirai 
liAj.  V.  JowAHiR  SrsoH    .    I.  Li.  E.  14  Calc.  493 

L.  E.  14  I.  A.  37 

4.  Effect   of  sanad    to     confer 

proprietary  right  on  a  talukhdar,  not  being 
a  trustee — Claim  to  under -proprietary  right 
•against  talukhdar,  distinguished  and  not  concluded 
iy  a  decree  for  the  former  right  in  his  favour.  Unless 
a  talukhdar  who  holds  such  a  sanad  as  is  referred 
-to  in  the  Oudh  Estates  Act  (I  of  1869),  has  agreed 
in  some  way,  or  has  otherwise  become  legally  bound, 
to  hold  the  estate  comprised  in  the  sanad,  or  some 
part  of  it,  in  trust  for  another  person,  the  principle 
on  which  Sookhraj  Koowar  v.  Gox-emment,  14  Moo. 
I.  A.  112,  and  Haradeo  Baksh  v.  Jowahir  Singh, 
L.  R.  6  I.  A.  161,  were  decided,  is  not  applicable  to 
make  the  talukhdar  hold  subject  to  a  charge  for  the 
benefit  of  such  other  person.  The  talukhdar  in 
■whom  no  such  trust  is  vested  is  entitled  to  the  pro- 
prietary right  in  the  lands  forming  the  talukhdari 
«state  comprised  in  the  sanad.  A  claim  against  the 
talukhdar  for  the  proprietary  right  included  lands 
in  which  the  claimant  alleged  himself  to  have  pur- 
«hased  under-proprietary  rights  which  were  not 
claimed.      A    decree  maintaining  the  talukhdar's 
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OUDH     ESTATES     ACT     (I    OF     1869) 

— conid. 
proprietary  right  was  made  without  prejudice  to  a 
claim  for    the    under-proprietary  rights.     Haidab 
Ali  Khan  v.  Nawab  Aij  Kha>- 

I.  Ij.  E.  17  Calc.  311 
L  E.  16  I.  A.  183 

5. Talukhdars— Title  obtained 

by  talukhdar  under  his  sanad — Effect  of  con- 
fiscation of  1S.5S  upon  previou.^  gift — Attempt  to 
establish  trust  for  claimants  as  to  part  of  talukh- 
dari estate — Claim  to  sub -proprietary  right  distin- 
guished. The  sanad  granting  a  talukhdar's  estate 
confers  prima  facie  an  absolute  title  upon  the 
grantee.  A  gift  of  villages  by  a  talukhdar  to 
collateral  relations,  if  effectively  made  in  1850,  and 
whether  absolute  or  only  for  the  maintenance  of  the 
donees  out  of  the  rents  and  profits  was  rendered 
by  the  effect  of  the  confiscation  of  1858  inojjerative 
after  that  event  to  establish  an  interest  as  against 
the  talukhdar  holding  under  a  sanad  comprising 
the  villages.  Where  a  claim  was  based  upon  the 
principle  that  the  conduct  of  a  sanad-holding 
talukhdar  and  of  his  predecessor  had  been  sufficient 
to  establish  against  him  a  liability  to  make  good, 
out  of  his  talukh,  interests,  as  to  which  ground 
was  supposed  to  have  been  given  for  his  relations 
to  claim  : — Held,  that  such  a  claim  was  not  estab- 
lished merely  by  the  claimants  having  been  left  in 
possession  of  villages,  and  having  paid  to  the 
talukhdar  only  the  proyjortion  of  the  revenue 
assessed  upon  them,  during  the  whole  time  of 
the  troubles  in  Oudh,  and  afterwards.  Held, 
also,  that  the  question  of  the  claimants  having 
an  under-proprietary  right  in  such  villages  was 
entirely  irrelevant  to  a  claim  for  a  declaration 
that  they  had  proprietary  right  therein,  on  which 
latter  title  they  sought  to  found  a  right  to  have  their 
names  entered  in  the  settlement  record  ;  and  held 
that,  although  there  are  cases  in  which  the  claimant 
of  a  proprietary  right  may  be  allowed  to  maintain  on 
the  same  facts,  that  he  is  an  under- proprietor,  this 
claim  was  not  one  of  them.  Ram  Sixgh  v.  Deputy 
CoMsiissioxEK  ov  Baka  Banki 

I.  L.  E.  17  Calc.  444 
li.  E.  17  I.  A.  54 

6.  Estate  of   a    sanad-holding 


talukhdar — Lineal  primogeniture  by  custom — 
Auxtrd  of  a  body  of  talukhdar  within  s.  33  of  Oudh 
Estates^  Act — Withdrawal  of  a  vcluntary  admis- 
sion. The  title  to  a  talukhdari  estate  devolving 
upon  a  single  heir  by  a  custom  of  lineal  primogeni- 
ture was  contested.  The  plaintiff  claimed  to  suc- 
ceed his  deceased  brother  as  talukhdar.  The  de- 
fendant, who  was  his  paternal  uncle,  was  in  posses- 
sion. Before  the  annexation  of  the  province,  the 
kabuliat  had  been  taken  in  the  name  of  the  plaint- 
iff's brother  as  talukhdar,  who  afterwards  had 
been  settled  with,  at  both  the  summary  settlements. 
By  primogeniture,  whether  Lineal  or  by  proximity 
of  degree  (of  which  latter  kind  there  was  no 
evidence  as  to  its  being  the  customary  one)  he  was 
the  heir.  To  him  a  sanad  had  been  granted,  and 
the  talukhdari  had  been  entered  in  list  II  under  the 
Act  of  1869.  On  the  other  hand,  it  was  urged  that 
the     above     was    consistent   with    the    existence 
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OUDH     ESTATES 
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ACT    (I    OF     1869) 


of  a  trust  for  the  benefit  of  the  titular  talukhdar's 
uncles,  of  whom  the  defendant  was  the  survivor,  | 
they  having  assented  to  the  recognition  of  a  nominal 
title  in  their  nephew.  Held,  that  in  intention  as 
well  as  in  form  the  grant  of  the  talukhdari  had  been 
made  absolutely  to  the  sanad-holding  talukhdar. 
In  regard  to  the  state  of  things  before  annexation, 
it  might  have  been  questioned  whether  or  not  the 
property  was  being  held  benami  at  that  time. 
But  after  the  Oudh  Estates  Act,  1869,  had  become 
law,  the  title  shown  by  the  plaintiff  must  prevail, 
and  he  must  recover  the  estate,  unless  a  trust  for 
the  defendant  should  have  been  established. 
There  had  been  no  consideration  given,  and  there 
was  nothing  to  create  a  trust.  There  had  been  no 
transfer,  no  estoppel,  and  no  bar  by  time.  In 
1868  an  award  had  been  made  by  a  body  of  talukh- 
dars  as  arbitrators  within  s.  33  of  the  Act,  between 
members  of  the  family  other  than  the  present 
disputants.  This  as  well  as  a  wajib-ul-urz  of  one 
of  the  villages  of  the  talukh  was  admissible  as 
evidence  of  what  was  the  custom  in  regard  to  its 
devolution.  In  1879  the  plaintiff  had,  on  his  bro- 
ther's death,  while  admitting  "  the  custom  prevail- 
ing in  my  family  of  gaddinashini,"  joined  in  a  peti- 
tion that  the  defendant's  name  should  be  entered 
dakhil  kharij  in  the  revenue  records.  Held,  that 
there  might  be  a  withdrawal  of  any  gratuitous 
admission,  unless  there  should  be  some  obligation 
not  to  withdraw  it ;  that  there  was  no  such  obliga- 
tion here  ;  and  that  there  had  been  no  proof  of  any 
title  upon  which  the  admission  could  rest.  Muham- 
mad Imam  Axi  Khan  v.  Husaix  Khax 

I.  L.  R.  26  Calc.  81 

L.  K.  25  I.  A.  161 

2  C.  W.  N.  737 

7.  -  A  talukhdar  settled  with,  on 

terms  imposing  a  trust  on  him— Settlement 
of  estate — Second  summary  settlement,  1858 — Effect 
of  the  confiscation — Eights  of  the  Government.  A 
sanad-holding  talukhdar,  whose  name  has  been 
entered  in  lists  I  and  II,  made  in  conformity  with 
the  Oudh  Estates  Act,  1869,  holds  the  talukh 
subject  to  such  trusts  as  have  been  validly  created. 
At  annexation,  four  descendants  of  a  Mahomedan 
proprietor  were  entitled  in  equal  shares  to  the  ances- 
tral estate,  which  in  1858,  at  the  second  summary 
settlement,  was  settled  with  the  only  one  of  the  four 
who  presented  himself  to  the  Settlement  Officer. 
The  settlement  with  him,  as  talukhdar,  which  was 
then  made,  was,  hovewer,  made  upon  terms  provid- 
ing that  the  absent  co-sharers  on  their  return  should 
obtain  their  shares.  This  accorded  with  his  applica- 
tion expressing  his  willingness.  Held,  that  the 
question  whether  the  talukhdar  had  become  a 
trustee  for  the  plaintiff  in  respect  of  his  share 
depended  on  the  terms  on  which  the  estate  had 
been  granted  to  the  talukhdar  by  the  Government 
at  the  second  summary  settlement,  it  having  been 
at  their  absolute  disposal  as  a  consequence  of  the 
confiscation  of  March  1858.  The,  trust  was  not 
affected  by  the  sanad.  No  special  provision  as  to 
the  co-sharer"s  return  or  admission  to  share  had 


been  deemed  necessary  by  the  Chief  Commissioner , 
who  authorized  the  settlement  with  the  talukhdar 
in  reliance  on  his  assurance.     The  right  of  the  co- 
sharer,    who    returned   in    1859,    was   accordingly 
established.     Hasan  Jafar  v.  Muhammad  Askari 
I.  L.  E.  26  Calc.  879 
L.  E.  26  I.  A.  229 
4  C.  W.  W.  65 

8.  Title    under     sanad     from 

Government— TrM5/ee.  Although  a  sanad 
granted  by  the  Government  of  India  subsequent 
to  the  proclamation  of  March,  1858,  of  an  estate  in 
Oudh,  confers  an  absolute  legal  title  on  the  grantee, 
such  grantee  may  nevertheless,  by  an  express  de- 
claration of  trust,  or  bv  an  agreement  to  hold  in 
trust,  constitute  himself  a  trustee  of  the  estate  for 
a  third  party.  Shere  Bahadur  Singh  v.  Duriao 
KuAR     .         .         .         .     I.  L.  E.  3  Calc.  645 


9. 


Mortgage — Birt      zamindari — 


Settlement — Under-proprietary  rights — Sub -settlement 
— Malikana — Act  XXVI  of  1866.  An  estate  in 
Oudh,  which  had  been  confiscated  under  Lord 
Canning's  proclamation  of  the  loth  March,  1858, 
was  granted  to  B  as  talukhdar.  G  S,  who  at  the 
date  of  the  proclamation  was  in  possession  of  the 
estate  as  mortgagee  "  with  Birt  zamindari  rights  " 
under  a  conditional  deed  of  sale  from  the  former 
owner,  was  thereupon  dispossessed,  and  B  put  into 
po.-session.  Failing  in  other  attempts  to  recover 
possession,  G  S  brought  a  claim  in  which  he  asserted 
proprietary  right  as  mortgagee,  and  prayed  that 
the  regular  settlement  might  be  made  with  him. 
The  claim  was  dismissed  by  the  Settlement  Officer 
as  being  for  a  direct  settlement  of  a  superior 
proprietary  right,  and  as  such  barred  by  the  Oudh 
Estates  Act  (I  of  1869).  On  appeal  to  the  Com- 
missioner, the  claim  was  modified  into  one  for  a 
sub-settlement  of  an  under-proprietary  right,  and 
a  decree  was  made  declaring  the  plaintiff's  under- 
proprietary  zamindari  title,  and  awarding  him 
possession  under  the  terms  of  the  deed  of  condi- 
tional sale,  till  such  time  as  the  mortgage  should 
be  redeemed  or  the  title  perfected  by  foreclosure. 
On  appeal  to  the  Judicial  Commissioner,  this  decree 
was  reversed  and  the  claim  dismissed,  on  the  ground 
that  the  effect  of  the  mortgage-deed  was  to  con- 
vey to  the  plaintiff,  on  the  mortgage  becoming 
absolute,  the  full  proprietary  title,  and  not  merely 
a  subordinate  one.  Held,  by  the  Judicial  Commit- 
tee of  the  Privy'  Council  that  the  "  Birt  zamindari 
rights,"  which  the  mortgage  purported  to  convey,, 
implied  a  merely  subordinate  zamindari  interest, 
and  that  the  claim  of  the  plaintiff  to  a  sub- 
settlement  was  valid.  Quaere :  Whether,  even  if 
the  interest  intended  to  be  conveyed  by  the 
mortgage  was  not  in  strictness  sub-proprietary,  a 
sub-settlement  might  not  have  been  supported. 
Quoere  :  Whether,  under  Act  XXVI  of  1866,  B  as 
talukhdar  was  entitled  to  malikana.  GouR 
SuNKER  V.  Maharaja  of  Bulrampore 

I.  L.  R.  4  Calc.  839 
L.  R.  6  I.  A.  1 
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88.  2,1- 

See  Hln-dc     Law— Sthidha>-— Descrip- 
tion AND  Devolution  of  Stridhan. 

I.  K  B.  25  Ali.  476 

SB.  2,  13,  14   and  22- Trarw/er 


OUDH    ESTATES     ACT     (I     OF      1869) 

— contd. 

s.  2 — contd. 


1. 


to  person  not  in  line  of  succession — Effect  of  transfer 
in     changing    rules    of    succession — Brother — Ha  f- 
brother — Margirvil  notes  to  sections    of    Act — Per- 
sons acquiring  taluks  by  request  taking  effect  before 
passing  of  Act  I  of  1869 — "  Legatee,"  definition  of. 
The  expression  "  would  have  succession  "  in  s.  14 
of  the  Oudh  Estates  Act  (I  of  1869)  must  be  confined 
to    persons  in  the  special  line  of  succession    that 
would    have    been     applicable    to    the    i)articular 
case,  if  the  transferor  or  testator  had  died  intestate 
and  the  death  had  occurred   at    the   date   of  the 
transfer,  or  (in  the  case  of  a  gift  by  will)  at  the  time 
when  the  succession  opened.     In  other    words,  the 
erpression  "  a    person,  who  would  have  succeeded 
according  to  the  provisions  of  this  Act,"  is  equi- 
valent to  '■  the  person  or  one  of   the  persons   to 
whom  the  estate  would  have  descended  according 
to  the  provisions  of  the  si)ecial  clause  of  s.  22  appli- 
cable to  the  particular  case."     The  yoimger  son  of 
a  talukhdar,  whose  name  was  entered  in  lists  I  and 
II  oftbe  lists  mentioned  in  s.  8  of  Act  I  of  1869, 
acquired  the  talukhs  from  his  father  by  transfer  or 
bequest  and  died  intestate.     In  a  suit  by  his  eldest 
brother's  son,  who  claimed  the  estate  against   the 
widows  as  the  eldest  male  lineal  descendant  of  the 
original  talukhdar  :  Held,  that  the  younger  son  not 
being,  on  the  above  construction  of  s.   14,  in  the 
prescribed  line  of  succession  the  estate  devolved, 
on  his  death  under  s.  15  of  the  Act  as  if  it  had  been 
acquired   "  from  a-  person  not  a  talukhdar,  "  and 
the  rules  of  succession,  by  which  it   had   been  ori- 
ginally governed,  no  longer  applied  to  it.     Under 
the  changed  rules  of  succe&sion  (the  ordinary  Hindu 
Law),  the  widows  were  the  preferable  heirs).     The 
word  "  brother  "  in  cl.  6,  s.  22  of  Act  No.  I  of  1869 
includes  a  half-brother.  Marginal  notes  to  the  sec- 
tion of  an  Indian  Act  cannot  be  referred  to  for  the 
purpose  of  construing  the    Act.    Where  a   person 
acquired  a  talukh  by  a  bequest  which  took  effect 
before  the  passing  of  Act  I  of  1869,   he  was  not  a 
'■  legatee  "  within  the  definition  of  that  term  in  s.  2, 
and    cannot  therefore    be   considered  as  a  person 
to    whom  property    was    bequeathed    under    the 
special    provisions  of   the    Act.     Bale  a  J  Kttnwab 
V.  Jagatpal  Singh  (1904)  .  I.  L  R.  26  AU.  308 

8  2   and  ss.  13, 20,    22   (6)- 


Will  of  talukhdar — Registration  of  mil — Succes- 
sion to  talukhdari — Son  of  deceased  elder  brother 
preferred  to  younger  brother.  A  written  statement 
by  a  talukhdar  made  in  1860  in  reply  to  enquiries 
by  the  Government,  issued  in  the  districts  under 
circular  orders  regarding  the  succession  of  talukh - 
dars,  may  come  within  the  definition  of  a  talukh- 
dar's  will  in  s.  2  of  the  Oudh  Estates  Act  (I  of 
1869).  The  statement  was  described  by  the 
talukhdar    in  a    letter  to  the  authorities  in  1877 


as  "  the  will  which  has  been  submitted  to  the 
Lucknow  District  through  the  tahsil  of  Kursi  on 
6th  April,  1860."  Held,  that  this  showed  that  he 
intended  the  statement  of  1862  to  be  his  will,  and 
that  the  statement,  as  was  held  with  regard  to  a 
similar  one  in  Hurpurshad  v.  Sheo  Dyal,  L.  R.  3 
I.  A.  259,  was  a  will  within  the  definition  in  the 
above  section.  The  talukhdar  declared  in  a  subse- 
quent will,  of  19th  August.  1879,  that  no  docu- 
ment purporting  to  be  a  will,  the  context  whereof 
was  repugnant  to  the  will  of  the  latter  year,  -hould 
be  admitted  as  a  will.  But  the  instrument  of  1860 
was  not  repugnant  to  the  will  of  1879.  Also  the 
latter  document  was  not  resristered  in  accordance 
with  s.  20  of  the  Oudh  Estates  Act.  1869,  and 
being  inoperative  as  to  the  talukhdari  estate,  it 
could  not  revoke  the  will  of  1860,  which  also  was 
not  rendered  inoperative  by  any  of  the  provisions 
of  the  Act.  Held,  that  by  the  true  construction 
of  s.  22,  sub-s.  6,  brothers  take  in  the  same  manner 
as  sons  are  directed  to  take  by  the  preceding  sub- 
sections ;  and  that  the  descendants  of  a  deceased 
elder  brother  are  preferred  as  heirs  to  the  younger 
surviving  brother.  Haidak  Ali  r.  Tassaeddtj 
Rasul   Khan         .         .  I.  L.  R  18  Gale.  1 

li.  R.  17  I.  A.  82 


3. 


Succession    to     a 


talukhdari — Effect  of  declaration  by  holder  as  to 
who  shmdd  be  his  heir.  The  official  enquiries  made 
of  talukdars  at  an  early  period  of  British  Ad- 
ministration as  to  who  were  to  be  their  successors, 
were  not  intended  to  derogate  from  the  rights  of 
talukhdars  in  their  heritable  and  transferable  es- 
tates. To  such  an  enquiry  an  answer  in  1862  made 
by  a  ^anad  hold  ng  talukhdar,  since  deceased,  who 
was  entered  in  lists  I  and  II  (under  the  Oudh  Es- 
tates Act,  1869)  stated  that  she  appointed  to  be  her 
heir  the  father  of  the  present  plaintiff,  appellant. 
The  father,  however,  died  before  the  talukhdar, 
and  the  son  now  claimed  that  this  nomination 
amount  to  a  gift  of  the  talukhdari  estate,  subject 
to  a  trust  for  the  life  of  the  then  talukhdar.  Held, 
that  the  answer  of  18(^2  did  not  operate  to  confer 
any  estate  upon  the  person  named.  Balbhaddab 
Singh  v.  Sheo  Nakain  Singh. 

L  L.  R.  27  Cale.  344 
L.  R.  26  I.  A.  194 

8.  2   and    ss.   16-19 — Summary 


settlement  with  member  of  joint  Hindu  family  gov- 
erned by  Mitakshara  law — Right  of  alienation — 
Will — Custom  as  to  partition.  By  the  8th  para- 
graph of  the  Oudh  proclamation  of  March,  1858,  it 
was  declared  that  C  L  (at  that  time  deceased), 
zamindar  of  Mourawan,  and  others,  were  thencefor- 
ward the  sole  hereditary  proprietors  of  the  lands 
which  they  held  when  Oudh  came  under  British  rule 
and  which  form  part  of  the  subject  of  these  suits. 
Summary  settlements  of  the  said  lands  were  subse- 
quently made  with  G  S  (one  of  the  sons  oiC  L)  by 
the  Government  between  the  1st  April,  1858,  and 
the  10th  October,   1859  ;  a  talukhdari  sanad  was 
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— contd. 

s.  2 — contd. 

granted  to  him  before  the  passing  of  Act  I  of  1869  ; 
and  he  entered  into  a  kabuliat  for  the  same.     His 
name    was    not  entered   in   the   second    schedule 
annexed  to  the  Act,  but  C  Z's  was.     By  a  docu- 
ment dated  7th  February,  1860,  relating  to  property 
in  the  district  of  Oonao,  and  by  other  documents 
similar    in    effect    relating    to    property    in    other 
districts,  G  S  directed  as   follows  :  "  I    have   been 
requested  by  Government  to  submit  an  application 
on  the  subject  of  primogeniture,  with  a  view  that 
the  talukh  may  not  be  split  into  pieces  as  I  would 
wish.     Now   the   custom   that  has   been   followed 
in  my  family  for  generations  past  is  this  :  that  the 
eldest  member  of  the  family  continues  to  be    the 
head  while  the  others  remain  obedient  to  him  :  but 
every    one  possesses  a  share  in  the  talukh.     Under 
the  custom  of  the  family,  the  other  brothers  are  at 
liberty  to  have  their  shares  separated  should  they 
wish  it.     The  head  has  no  power  under  the  old 
custom  to  alienate  the  estate  without  consulting 
every  sharer.     I  therefore  wish  that  the  old  custom 
of  maintaining  the  share  of  each  share-holder  be 
preserved,  in  opposition  to  the  one  in  accordance 
with  which  one  member  of  the  family  is  allowed  to 
succeed.  "     In    suits   for    partition    amongst    the 
descendants  oiC  L  and  of  his  brother,  who  together 
constituted  a  Hindu  joint  family  governed  by  the 
Mitakshara  law,   all    the  property  the  subject  of 
the  suits  having  been  found  to  be  the  joint  property 
of   the  said  family,  it  was  contended  on  behalf  of 
the  appellants  in  the  first  appeal  that  all  the  estates 
included   in   the   sanad   to   their   father  G  S,   and 
summary    settlements,    whether    previously    joint 
property  of  the  family  or  not,  became  the  separate 
self-acquired  property  oi  G  S ;  that  he  was  the  sole 
malguzar  thereof ;  and  that  he  and  his  sons  were 
the  sole   beneficial  owners  of  it,  and  that  he  had  no 
power  to  transfer  it  by  will  or  by  alienation  inter 
vivos.    Hell,    that     the      sanad      and     summary 
settlements  were  a  mere    grant    by   the    Govern- 
ment  to  one  member  of   the   family  of   property 
which     belonged   to     the     family      jointly,      and 
were   not   intended   to   enure    to    the  sole  benefit 
of  the  grantee,  and  did   not  affect   the  rights  of 
the  family.     As  regards    such    property    granted 
to  G  S  (if  any)  which  was  not  previously  part   of 
the   family   estates,    it   was   granted     for  services 
presumably   rendered   with    the  use   of   the    joint 
family  funds,  and   could   not   therefore   be  separ- 
ate   self-acquired    property    within    the    meaning 
of  the  Hindu  law.     Held,  also,  that,  assuming  any 
portion  of  such  property  to  have  been  self-acquired 
by  G  S,  he  must,  in  consequence  of  Act  I  of  1869, 
be  deemed  to  have  acquired  therein  a  permanent 
heritable  and  transferable  right,  and  had  power 
by  will,  or  alienation   inter  vivos,   to  transfer  the 
game.    Held,  further,  that  the  document  of  the  7th 
February,  1860,  and  other  similar  documents,  so  far 
as  they  related  to  the  property  in   Oudh,  amounted 
to  a  will  within  the  definition  of  Act  I  of  1869,  s.  2. 
Taken  in  conjunction  with  other  documents,  and 
having  regard  to  the  acts  of  different  members  of 
the  family  under  it,  the  same  amounted  to  evidence 


OUDH     ESTATES     ACT     (I    OF    1869) 

— contd. 

s.  2 — concld. 


of  an  alienation  inter  vivos  which  in  G  S's  lifetime 
transferred  the  property  to  the  family  to  be  held 
as  joint  family  property.  Ss.  16-19  of  Act  I  of  1869 
have  no  retrospective  effect.  Hurpurshad  v. 
Sheo  Dyal.  Ram  Sahoy  v.  Sheo  Dyal.  Bal- 
MOKUND  v.  Sheo  Dyal.  Ram  Sahoy  v.  Bal- 
MOKUND      .      L.  R.  3  I.  A.  259  :  26  W.  R.  55 

ss.  3,  4,  8,  and  22.— 

See  Sanad. 

li.  R.  5  I.  A.  1 :  1  C.  L.  R.  318 

s.  6  — 

See  Mortgage         .     I.  L.  R.  28  All.  1 

1. s.   8 — Talukhdar     in  the  second 


list — Estate  descending  to  single  heir — Primogeni- 
ture. In  the  Oudh  Estates  Act,  I  of  1869,  rules 
were  laid  down  as  to  the  title  of  talukhdars  whose 
estates  the  Government  had  created,  and  as  to  the 
mode  of  succession  thereto.  On  a  question  whether 
or  not  a  talukh,  to  which  the  Act  was  applicable 
descended  according  to  the  rules  of  lineal  primogeni- 
ture : — Held,  that  where  a  talukhdar's  name  was  en- 
tered in  the  second,  but  not  in  the  third,  of  the  lists 
maintained  under  the  above  Act,  the  estate, 
although  it  was  to  descend  to  a  single  heir,  was  not 
to  be  considered  as  passing  according  to  the  rules 
of  lineal  primogeniture.  Achal  Ram  v.  Udai 
Partab    Addiya  Dat  Singh 

I.  L.  R.  10  Calc.  511 :  L.  R.  11 1.  A.  51 

and    ss.  9    and    10 — Recogni- 


4ion  of  (rust.  Notwithstanding  the  confiscation  of 
land  in  Oudh  folio  wing  by  its  restoration  under  the 
Government  order  of  11th  March,  1858,  affirming  the 
absolute  title  of  those  with  whom  summary  settle- 
ments had  been  made,  and  the  granting  of  sanads  to 
the  latter  persons,  with  full  power  of  alienation 
confirmed  by  the  Oudh  Estates  Act,  1869,  the  legal 
owner  may,  either  by  express  agreement  or  by  his 
conduct,  constitute  himself  a  trustee  for  others  as  to 
the  whole  or  part  of  the  beneficial  interest  in  the 
land  the  subject  of  such  restoration,  settlement,  and 
sanad.  Ramanand  Kuar  v.  Raghtjnath  Kuar. 
Anant  Bahadur  Singh  v.  Raqhunath  Ktjak 

I.  li.  R.  8  Calc.  769  :  11  C.  L.  R.  149 


3.  - 


and  ss.  11  and  19— lFi7i!  of  a 

talukhdar — Customary  rule  of  succession  in  a 
family  to  impartible  estate — Primogeniture.  How- 
ever true  it  may  be  that,  if  there  is  absolutely 
nothing  to  guide  to  any  other  conclusion,  impartible 
estate  will  descend  in  a  family  according  to  the  rule 
of  primogeniture,  evidence  may  establish  the  usage 
in  a  family  to  be  that,  of  several  sons,  one  son, 
selected  without  reference  to  primogeniture,  suc- 
ceeds to  the  impartible  estate.  The  eldest  of  three 
brothers  had  succeeded  to  an  impartible  family 
estate,  and  to  a  talukh,  also  impartible,  which 
had  been,  during  the  lifetime  of  their  father, 
entered  in  the  first  and  second  but  not  in  the 
third,  of  the  lists  prepared  in  conformity  with 
8.  8  of  the  Oudh  Estates  Act,  I  of  1869.     Before 


(     9009     ) 


DIGEST  OF  CASES. 


(     9010     )] 


OUDH    ESTATES      ACT     (I     OF     1869)       OUDH      ESTATES    ACT     (I     OF     1869) 

— contd.  — contd. 


s.  8 — contd. 


his  death,  his  eldest  brother  made  an  instm- 
ment  registered  as  a  will,  but  using  the  word  ''  tom- 
lik,  "  and  stamped  as  a  deed  whereby  he  gave  the 
talukh  to  the  third  brother,  reserving  an  interest  in 
the  whole  for  his  own  life,  and  in  half  for  any  son 
that  might  be  bom  to  him,  with  maintenance  to  his 
wife  on  her  becoming  a  widow.  Held,  with  reference 
to  the  indicia  of  a  testamentary  character,  there 
being  provisions  for  contingencies  which  might  not 
be  ascertained  till  the  death  of  the  maker  of  the  in- 
strument as  compared  with  the  technical  matters 
attending  it,  that  this  instrument  was  not  a  transfer 
inter  vivos,  but  was  a  will,  and  within  the  above  Act. 
Held,  also,  on  the  objection  that  a  will  or  declaration 
made  by  the  father  had  fixed  a  mode  of  descent 
which  could  not  be  altered  by  his  successor,  that 
s.  11  of  the  above  Act,  giving  to  every  heir  and 
legatee  of  a  talukhdar  power  to  transfer  or  to  be- 
queath his  estate,  is  not  controlled  by  the  proviso 
in  s.  19,  declaring  that  nothing  in  that  section 
shall  affect  wills  made  before  the  passing  of  the  Act. 
The  impartible  family  property  other  than  the 
talukh  descending  like  the  latter  to  a  single  suc- 
cessor, one  of  these  brothers,  the  question  as  to 
which  of  them  that  one  should  be  depended  on  the 
custom  of  the  family.  On  the  evidence  adduced  as 
to  the  custom  in  this  respect,  the  plaintiff,  who  was 
out  of  possession,  and  on  whom,  in  order  to  make 
out  his  title,  was  the  burden  of  proving  that  the  rule 
of  primogenture  prevailed,  failed  to  do  so.  Ishbi 
SrsGH  V.  Balded  Singh. 

L  li.  R  10  Calc.  792  :  L.  E.  11 1.  A.  135 

and   8.  22  — Descent    of  talukh. 


A  talukh  entered  in  the  lists  I  and  2,  prepared  in 
conformity  with  s.  8  of  the  Oudh  Estates  Act, 
1869,  descends,  according  to  the  rules  pointed 
out  in  s.  22  as  an  impartible  estate  to  the  single  heir 
determined  by  the  Hindu  law  of  inheritance.  Brij 
Indar  Bahadur  Sin{)h  v.  Jnnkee  Koer,  L.  B.  5  I.  A. 
1,  followed.  Ran  Buai  Bahadur  Sen'gh  v.  Jagat 
Pal  SrN'GH.  Bisheshab  Baksh  Singh  v.  Ran 
BijAi  Bahadxtb  Singh     .     L  L  R.  18  Calc.  Ill 

L.  E.  17  I.  A.  173 

5. 88.  8,  2&— Talukh  descending 

to  a  single  heir — Ascertainment  of  that  single  heir 
distinguished  from  the  ride  of  primogeniture — 
Family  custom.  An  estate  belonging  to  a  talukhdar 
whose  name  is  entered  in  the  second,  and  not  in  the 
third,  of  the  list  of  talukhdars  in  the  six  specified 
classes  prepared  under  the  Oudh  Estates  Act  {I  of 
1869),  ss.8-10,  is  one  which,  according  to  the  custom 
of  the  family,  descends  to  a  single  heir,  but  not 
necessarily  by  the  rule  of  primogeniture.  If,  as 
happened"  in  the  present  case,  where .  the  estate 
descended  to  a  single  heir,  the  heir  according 
to  lineal  primogeniture  is  more  remote  in  degree 
from  the  ancestor  than  other  persons,  who  may 
be  collaterals,  coming  within  the  line  of  heirship, 
then  according  to  the  classification  in  the  Oudh 
Estates  Act,  nearness  in  degree  prevails  over 
directness  of  line.  But  if  two  collaterals,  or  other 
persons  in  the  line  of  heirship,  are  equal  in  degree. 


8.  8 — concld. 


then  the  person  rightly  entitled  is  indicated  by 
the  seniority  of  the  line  to  which  he  belongs.  S.  22, 
sub-s.  11  of  the  Act,  referring  to  the  law  which 
would  govern  descent  in  default  of  any  heirs  who 
would  come  under  the  special  provisions  of  the  Act, 
include  in  that  law  family  custom  when  established. 
In  an  attempt  to  prove  a  family  custom  to  the  effect 
that  females  should  not  inherit,  no  proof  was 
afforded  by  the  production  of  certain  wajib-ul- 
araiz,  as  to  which  there  was  nothing  to  show  that 
the  villages  of  which  they  were  recorded  were 
the  villages  in  suit,  or  belonging  to  the  family 
which  was  disputing  the  succession.  Bhai 
Narindae  Bah-\dur  Singh  v.  Achal  Ram 

I.  L  E.  20  Calc.  649 
K  E.  20  I.  A.  77 


cee. 


88.    8,  10— List     of     talukhdar 


prepared  under  s.  8 — Entry  of  name  of  deceased 
person  in  list,  effect  of — Succession — Evidence — 
Interpretation  of  Statutes — Beirospective  effect.  It  is 
not  in  accordance  vdth  sound  principles  of  inter- 
preting Statutes  to  give  them  a  retrospective 
effect.  Entries  of  the  names  of  deceased  persons 
in  the  lists  mentioned  in  s.  8  were  not  contem- 
plated by  the  Oudh  Estates  Act,  and  ss.  8  and  10 
of  the  Act  cannot  be  so  construed  as  to  deprive 
the  successors  of  the  estate  of  a  person,  who  had 
died  before  these  sections  came  into  operation, 
of  rights  which  they  acquired  on  his  death  by 
reason  merely  of  his  name  being  entered  in  the 
lists  after  his  death.  Achal  Bam  v.  Udai  Partab 
Addiya  Dat  Singh,  11  I.  A.  SI,  distinguished. 
Mahomed  ABorssAMAD  v.  Kukban  Hcssain 
(1904)  .  .  .  .  I.  li.  E.  26  AIL  U9 
S.C.8C.  W.  N.  201 
li.  E.  31 1.  A.  30 

ss,  8, 13,  and  22.— 


See  Hindu  Law — Well — Construction 
OF  Will — Estates  absolute  or 
limited 


I.  K  B.  15  Calc.  725 


8.  10 — Joint  family  under    Mitakshara 

law — Grant  to  member  of  talukhdari — Declaration 
of  trust.  In  a  suit  by  an  adopted  son  against 
his  father  for  a  declaration  of  right  with  consequen- 
tial relief  in  a  share  of  a  certain  estate,  the  de- 
fendant pleaded  that  he  was  absolute  owner  there- 
of, and  in  regard  to  two  of  the  talukhs  named 
was  entered  in  the  talukhdar's  list  prepared  under 
Act  I  of  1869.  It  appeared  that  under  a  number  of 
family  transactions  the  property  in  suit  had  been 
given  to  the  defendant  for  such  interest  and  with 
such  right  of  succession  to  the  plaintiff  as  by  virtue 
of  the  law  of  the  Mitakshara  attaches  to  ancestral 
immoveable  estate  as  between  father  and  son. 
Held,  that  the  plaintiff  was  entitled  to  a  declaration 
to  that  effect,  and  that  s.  10  was  no  bar  to  his 
assertion  of  the  interest  declared  to  be  vested  in  him. 
Seth  Jaidial  v.  Seth  Sita  Ra3I 

li.  B.  8  I.  A.  215 
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s.  13- 


s.  13 — concld. 


See  Will — Validity  of  Will. 

I.  li.  R.  25  All.  121 

Will  of  talukhdar — 


ComjiuUory  registration  of  will  devising  talukh — De- 
posit of  will  distinct  from  registration  under  Act 
VIII  of  1871.  A  will  devising  a  talukh  to  a  sister's 
son  of  a  talukhdar  in  the  lifetime  "of  the  talukh- 
dar's  brother  is  not  excepted  from  the  necessity  of 
being  registered  under  s.  13  of  the  Oudh  Estates 
Act,  I  of  1869,  such  sister's  son  not  being  one  of 
those  who,  in  the  event  of  the  talukhdar  having 
died  intestate,  would  have  succeeded  to  an  in- 
terest in  his  estate,  within  the  meaning  of  the 
exceptions  made  in  s.  13,  sub-s.  1,  of  that  Act.  It 
may  be  doubted  whether  the  mere  title  to  main- 
tenance would  be  such  an  "  interest  "  as  would 
come  within  the  meaning  of  the  exceptions.  The 
deposit  of  a  will  under  Part  IX  of  Act  VIII  of 
1871  does  not  amount  to  the  registration  required 
by  the  above  section  of  Act  I  of  1869.  Abdul 
Razzak  v.  Amir  Haidar 

I.  L.  R.  10  Calc.  976       L.  R.  11  I.  A.  121 


2. Registration  in 

accordance  with  the  rules  of  1862,  regulating  the 
place  and  mode  of  it,  in  Oudh.  An  Oudh  talukh- 
dari  made  a  grant  of  a  village,  part  of  her 
talukhdari,  to  her  adopted  daughter  ;  the  instru- 
ment requiring,  in  order  to  be  valid  under 
Act  I  of  1869,  s.  13,  to  be  registered  within  one 
month  after  execution.  With  a  view  to  its  regis  - 
tration,  she,  being  a  pardanashin,  sent  for  the 
neighbouring  pargana  registrar,  who  attended  at 
her  house  for  her  convenience,  took  her  acknowledg- 
ment of  the  document,  recorded  the  regis- 
tration, and  filed  a  copy  of  the  document  in  his 
office.  Held,  that  this  proceeding  was  a  registration 
of  the  document,  complete  and  effective,  having 
been  substantially  a  registration  at  the  pargana 
office.     Majid  Hossein  v.  Fazl-cl-xissa 

I.  li.  R.  16  Calc  468 
li.  R.  16  I.  A.  19 

3. Meaning  of 

"  intestate  "  as  there  used — Written  but  unregistered 
authority  to  adopt — Begistration  Act  [III  of  1877), 
s.  17.  The  Oudh  Estates  Act,  1869,  requires  the 
registration  of  the  writing  by  Mhich  an  authority  to 
adopt  is  exercised ;  but  not  the  registration  of 
the  authority,  which  is  required  by  the  Act  to  be 
in  writing.  The  Indian  Registration  Act  (III  of 
1877),  which  does  require  authorities  to  adopt 
to  be  registered,  expressly  excepts  authorities 
conferred  by  will.  The  word  "  intestate,"  in 
s.  13,  sub-s.  1,  of  the  Oudh  Estates  Act, 
1869,  means  intestate  as  to  the  talukhdari 
estate ;  and  the  use  of  the  word  does  not  ex- 
clude from  the  exception  in  that  sub-section  a  son 
adopted  under  an  authority  conferred  by  a  talukh - 
dar's  unregistered  will.  A  talukhdar  by  his  will 
authorized  his  senior  widow  to  select  and  adopt  a 
minor  male  child  of  his  family  to  be  the  owner  of 


the  entire  riasat.  This  power  having  been  exercised, 
the  following  objections  to  the  adoption  were  dis- 
allowed :  first,  one  founded  on  the  will  not  having 
been  registered  and,  consequently,  the  authority 
not  having  been  registered ;  secondly,  one  founded 
on  the  erroneous  argument  that  the  adopted  son 
was  not  within  the  class  excepted  in  s.  13,  sub-s.  1, 
and  therefore  could  not  take  under  an  unregistered 
will.  Bhaiya  Rabidat  Singh  v.  Indar  Kunwar 
I.  L.  R.  16  Calc  556 
L.  R.  16  I.  A.  53 

SS.  13,  14,  22 — Statute,  interpretation 


of — Marginal  notes,  not  to  he  referred  to — Construction 
which  gives  meaning  to  every  part  of  section — 
Talukhdar — Succession — Construction,  meaning  of 
tcords  "  Brother,''  "  Legatee  " — Retrospective  oper- 
ation of  Statute.  The  marginal  notes  in  an  Indian 
Statute  cannot  be  referred  to  for  the  purpose  of 
construing  it.  The  expression "  a  person  who 
would  have  succeeded  according  to  the  provisions 
of  the  Act"  in  ss.  13  and  14  of  the  Oudh  Estates 
Act,  1869,  signifies  the  person  or  one  of  the  persons 
to  whom  the  estate  would  have  descended  accord- 
ing to  the  provisions  of  the  special  clause  of  s.  22, 
applicable  to  the  particular  case.  This  construe  - 
tion  gives  meaning  to  every  part  of  the  section. 
The  word  "  brother  "  in  cl.  (6)  of  s.  22  includes  a 
brother  born  of  a  different  mother.  A  person,  who 
benefited  under  a  bequest,  which  came  into  opera- 
tion before  the  Oudh  Estates  Act  was  passed,  would 
not  be  a  "  legatee  "  within  the  definition  of  the 
term  in  the  Act.  Thakurain  Balraj  Kunwar  v. 
Rae  Jagatpal  Singh  (1904)  .  8  C.  W.  N".  699 
B.C.  li.  R.  31 1.  A.  132 


1. 


s.    22 — Conduct    of  talukhdar   as 
-Daughter's    son.      Where 


indicating   his  successor- 

an  Oudh  talukhdar,  not  having  male  issue,  is  shown 
to  have  so  exceptionally  treated  the  son  of  a  daughter 
as  to  give  him  in  the  family  the  place,  consequence , 
and  pre-eminence  which  would  naturally  belong  to 
a  son  of  his  own  if  one  existed,  and  would  not 
ordinarily  be  conceded  to  a  daughter's  son  and  has 
thus  indicated  an  intention  that  the  person  so 
treated  shall  be  his  successor,  such  person  will  be 
brought  within  the  enactment  of  the  4th  clause 
of  s.  22,  Act  I  of  1869.  Circumstances  affording 
evidence  of  such  an  intention  considered.  Pertab 
Narain  Singh  v.  Subhvo  Kooer 

I.  L.  R.  3  Calc  626  :  1  C.  L.  R.  113 
L.  R.  4  I.  A.  228 


2. 


Talukh    inherited 


by  a  daughter's  son — Succession  or  inheritance — 
Primogeniture.  The  talukh  to  which  the  succes- 
sion was  in  dispute  was  one  of  those  entered  in  the 
first  and  second  of  the  lists  prepared  in  conform- 
ity with  s.  8  of  the  Oudh  Estates  Act,  1869, 
descending  to  a  single  heir  by  primogeniture.  The 
last  talukhdar  died  without  leaving  a  son,  but  left 
a  widow,  and  by  a  former  wife  two  daughters,  of 
whom  the  elder  had  a  son.  The  widow's  claim  to 
an  estate  for  life,  under  sub-s.  17  of  s.  22  of  the  above 
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Act,  was  met  by  the  defence  that  the  daughter's 
son,  having  been  treated  by  his  maternal 
grandfather  in  all  respects  as  his  own  son,  was 
Tinder  sub-s.  4  entitled  to  inherit  the  talukh.  The 
Courts  below  decidetl  in  his  favour.  Held,  that 
"the  Courts  below  Mrere  right  as  to  the  treatment 
of  the  daughter's  son,  in  regard  to  sub-s.  4. 
Perfab  Narain  Singh  v.  Siibhao  Kooer,  I.  L.  R. 
3  Calc.  62i  :  L.  R.  4  I.  A.  228,  did  not  show  that 
sub-s.  4  had  been  construed  to  require  evidence 
on  that  point  attaining  to  any  special  degree. 
Umrao  Begum  v.   Ibshad  Husai.v. 

I.  L.  R.  21  Calc.  997 
L.R.  211.  A.  163 

3.  Oudh    talukhdari 


OUDH     ESTATES     ACT    (I    OF      1869) 

— contd. 
8.  22 — conid. 


estate — Succession — Elder  son  horn  of  younger  wife 
—  Younger  son  born  of  first  wife — Oudh  Estates  Ad 
(I  of  1869), .?.  22,  cl.  (11)— Nature  of  estate— Conflict 
between  ambiguous  and  unambiguous  texts  of  Hindu 
law — Interpretation,  rule    of — Communis  error  facit 
jus— Oudh  Estates  Act  (I  of  1869),  list  2,  ss.  8  atid  22, 
Manu,  Ch.  IX,  verses  122  to  125.     An  estate  taken 
under   cl.    (11)   of   s.  22  of  Act  I  of  1869  descends 
as    an    impartible  estate  under   the  provisions  of 
Act  I    of    1869,   list    2,  ss.  8  and  22.     Dewan  Ran 
Bijai   Bahadur    Singh     v.    Rao    Jagatpal     Singh, 
L.   R.   17  I.   A.   ITS,  followed.     The   eldest   son, 
though  bom  of  a  younger  wife,  is  entitled  to  succeed, 
in   preference   to   the   younger   son   though   bom 
of  the  first  wife.     The    principles,  upon  which  the 
first  bom  son  has  been  held  to  be  entitled  to  succeetl , 
apply  equally  to  a  son  of  a  first  married  \vife  and 
sons    of    other    wives.     Ramalakshmi    Ammal    v. 
Sivanantha    Perumal   Sethurayar,   14   Moo.   I.    A. 
570,  and  Pedda   Ramappa   Nayanivaru   v.  Bangari 
Seshamma    Nayanivaru,    L.  R.   8  I.  A.    1,  refer- 
red  to     and  followed.       In    construing  texts   of 
Hindu  law,  where  certain  verses  are  inconsistent, 
and  one  is  reasonably  free  from  ambiguity  and  the 
meaning  of  the  others  is  at  the  best  ambiguous  and 
doubtful,  the  plain  language  of  the  one  ought  not 
to  be  oven-idden  or  controlled  by  the  obscure  utter- 
Ances  of  the  others.   Where  it  was  alleged  that  the 
interpolation  of  the  words  "  but  of  a  lower  class  " 
in  Manu,  Ch.  IX,  verse  122,  was   by  mistake  attri- 
buted   by  Sir  William  Jones   to    KaUuka  Bhatta, 
whereas  it  was  interpolated  by  a  later  and  inferior 
■commentator,  and  the  interpolation  had   been   ac- 
cepted by  the  Indian  Courts  :  Held,  that  the  maxim 
-communis  error  facit  jus  is  a  sound  maxim.     Manu, 
Ch.    IX,  verses  122   to    125,   discussed.     Jagdish 
Bahadur  r.  Shed  Pertab  Sikgh  (1901) 

I.  li.  R.  23  All.  369  ;  5  C.  W.  N.  602  : 
li.  K.  28  I.  A.  100 

cl.      (7) — Suit     for     declaratory 


•decree —  Cause  of  action  to  reversionary  heir — Exe- 
cution of  will  by  Hindu  widow  as  talukhdar — Adverse 
title  set  up  as  defence  to  suit  for  declaratory  decree — 
-Discretion  of  Court.  The  execution  of  a  will  by  a 
.limited  o\\Tier,  such  as  a  Hindu  widow,  affords,  as  a 
general  rule,  no  sufiicient  reason  for  granting  a 


declaratory  decree.  But  where  such  a  decree  had 
been  granted  by  the  lower  Courts  in  a  suit  the 
defence  to  which  made  it  clear  that  the  defend- 
ants relied  upon  an  alleged  title  in  the  widow 
inconsistent  with  any  present  or  future  rights  of 
the  plaintiff  or  any  other  reversionary  heir,  and  the 
defendants  ha<l  besides  no  legitimate  interest  in  the 
appeal  except  in  respect  of  costs  which  had  been 
incurretl  only  by  the  course  taken  by  them  through- 
out the  cas?^  the  Judicial  Committee,  alwaj-s  slow- 
to  reverse  the  decisions  of  Courts  below  made  in 
the  deliberate  exercise  of  a  discretion  entrusted  to 
them  by  law,  declined  to  interfere  with  the  decree 
on  appeal.  Jaipal  Kcxwar  v.  Ixdar  Bah.\di:k 
SixGH  (1904)    .         .         .     I.  li.  R.  26  AU.  233 

ss.    22     and    23 — Evidence— 


Custom,  proof  of — Cwstom  excluding  daughters — 
Wajib-xd-arz — Evidence  of  cwstom  of  succession  to 
impartible  estate  whether  admissible  in  proving 
custom  of  succession  to  partible  estate — Concurrent 
findings  as  to  custom  being  established,  effect  of — De- 
clarations by  kanungo — Replies  by  talukhdars  to  Gov- 
ernment inquiries  as  to  succession — Oudh  Land  Reve- 
nue Act  (No.  Xril  of  1S76),  s.  17.  In  a  suit  by 
the  appellant  claiming  as  daughter  of  a  Hindu 
talukhdar  whose  name  was  entered  in  lists  1  and  4 
prepared  under  the  Oudh  Estates  Act  (I  of  1869), 
an  estate,  the  succession  to  which  was  therefore 
regulated,  under  s.  23  of  that  Act,  by  the 
ordinary  Hindu  law  of  the  Mitakshara  School,  the 
defendants,  male  collaterals  of  the  appellant's 
father,  set  up  a  custom  by  which  daughters  were 
excluded  from  inheritance  and  both  Courts  in  India 
found  on  evidence  that  the  custom  was  proved. 
Held,  by  the  Judicial  Committee,  that  if  and  so  far 
as  it  was  a  conclusion  of  fact  the  concurrent  find- 
ing was  though  not  absolutely  binding  on  the 
Committee,  entitled  to  the  greatest  weight. 
Technical  objections  to  declarations  made  by 
kanimgos,  to  entries  in  the  wajib-ul-arzes  by  the 
oflScer  charged  by  Government  with  that  duty, 
and  to  answers  given  to  official  inquiries  made 
under  Government  direction  as  to  the  rules  of 
succession  prevailing  in  particular  families,  were 
consideretl  by  their  Lordships  to  be  material 
rather  to  the  weight  than  to  the  admissibility 
of  the  particular  evidence  which  was  prima  facie 
admissible  as  purporting  to  be  made  by  the 
proper  officer  in  performance  of  a  special  duty, 
and  presumably  with  due  regard  to  the  rules  laid 
down  for  his  guidance.  Though  under  s.  17  of 
the  Qudh  Land  Revenue  Act  (XVII  of  1876),  entries 
duly  made  and  attested  in  wajib-ul-arzes  are 
presumably  correct  records  of  the  facts  entered, 
their  value  as  evidence  varies  according  to  circum- 
stances. MuhamtTuid  Imam  AU  Khan  v.  Husain 
Khan,  I.  L.  R.  26  Calc.  81,  92  :  L.  R.  25  I.  A. 
161,  169,  followed.  It  was  contended  that  evi- 
dence of  a  custom  regulating  the  succession 
to  impartible  estates  where  the  rules  of  gaddi- 
nashini  prevailed  was  inadmissible  on  a  question  as 
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OUDH     ESTATES    ACT  (I      OF     1869)— 

concld. 

s.  22 — concld. 


to  the  custom  of  succession  to  a  partible  estate 
governed  by  the  ordinary  Hindu  law  applicable  to 
estates  in  list  4  of  Act  I  of  1869.  Held  (referring 
to  Kafama  Natchier  v.  Rajah  of  Shtvaganga,  9 
Moo.  I.  A.  539  ;  Jogendro  Bhupati  Hurrochundra 
Mahapatra  v.  Niiyanand  Man  Singh,  I.  L.  R. 
18  Calc.  151,  154;  L.  R.  17  I.  A.  128,  131, 
and  Subramanya  Panday  Chokht  Talavar  v.  Siva 
StihramayanaPillai,  I.  L.  R.  17  Mad.  316,325), 
that  there  was  nothing  in  the  mere  fact  of  partibility 
to  make  evidence  of  a  family  custom  excluding  or 
postponing  daughters  to  male  collaterals  in  imparti- 
ble estates  necessarily  inapplicable  to  partible 
estates.  Wajib-u]-arzes  therefore  relating  to  the 
succession  to  impartible  estates  were  held  to  have 
been  rightly  admitted  as  evidence  of  the  custom  set 
up  in  the  present  case.  Lekraj  Kunwar  v.  Mahpal 
Singh,  I.  L.  R.  5  Calc.  744  ;  L.  R.  7  LA.  63,  and 
two  unreported  cases  referred  to  in  the  judgment 
of  the  Judicial  Commissioners  followed.  Parbati 
Kunwar  v.  Chaxdrapal  Kuxwar  (1909) 

I.  L.  R.  31  All.  457 


OUDH    LAND    REVENUE    ACT  (XVII 
OF  1876)— contd. 

s.  74 — contd. 


s.  23— 

See  Evidence 


13  C.  "W.  N.  1073 


OUDH    LAND    REVENUE    ACT    (XVII 
OF  1876). 

s.  17— 

See  OuDH  Estates  Act,  1869,  ss.  22,  23. 
I.  L.  R.  31  All.  457 

ss.  52,  53 — Claim    to    resume    grant. 


A  proprietor  in  Oudh  claimed  to  resume  a  perpetual 
lease  as  having  been  granted  by  his  ancestor  at  a 
favourable  rent,  without  the  sanction,  but  otherwise, 
under  the  circumstances,  contemplated  by  s.  52  of 
the  "  Oudh  Land  Revenue  Act,"  XVII  of  1876,  so 
that  the  grant  was  resumable.  Held,  that  the  claim 
failed.  The  undefined  charges,  expenses  of  manage- 
ment, and  other  paj^ments  incidental  to  the  lease 
might  have  been  such  as  to  make  the  rent  paid  a 
reasonable  one  as  between  lessor  and  lessee  ;  and 
that  the  favourable  nature  of  the  rate  of  rent  iiad 
not  been  established.  Partab  Bahadur  Singh 
V.  Badlu      .         .         ,       I.  L.  R.  25  Calc.  479 

s.  74 — Compromise — Document   signed 


by  claimants  in  mutation  proceedings — Acquiescence 
in  partition  proceedings — Suit  to  dispute  title  and 
recover  possession  of  shares  to  which  plaintiff  was 
entitled  by  Hindu  laiv — Estoppel — Suit  in  Civil 
Court  on  title  after  qxiriition.  The  plaintiff 
and  defendants  were  claimants  to  the  estate, 
consisting  of  30  villages,  of  a  deceased  Hindu,  and 
though  by  the  ordinary  Hindu  law  the  plaintiff 
as  brother  of  the  deceased,  was  entitled  to  the  whole 
property  as  against  the  defendants,  who  were 
nephews  (sons  of  deceased  brother)  the  three 
claimants  in  the  mutation  proceedings  signed  in 
1896  a  document  which  stated  that  the  property 
was  held,  one  moiety  by  the  plaintiff  and  the  other 


moiety  by  the  defendants,  and  that  "  there  is  no 
other  legal  heir  except  the  deponents  ;  the  mutation 
in  respect  of  the  deceased's  share  in  all  the  villages 
should  be  allowed  and  nobody  has  any  objection 
thereto  :"  and  the  revenue  authorities  effected 
mutation  of  names  in  that  way.  In  1902  partition, 
which  left  the  parties  in  the  same  state  as  to 
possession,  was  effected  in  accordance  with  the 
provisions  of  the  Oudh  Land  Revenue  Act  (XVII 
of  1876).  In  a  suit  brought  in  1904  to  recover 
possession  as  heir  of  the  deceased  of  the  half  share 
held  by  the  defendants,  the  latter  pleaded  {inter 
alia)  that  their  possession  was  the  result  of  a 
compromise  come  to  between  the  parties  in  the 
mutation  proceedings  which  was  evidenced  by 
the  document  of  1896,  and  that  the  plaintiff  was 
estopped  by  such  mutual  arrangements  from 
asserting  his  present  claim.  Held  by  the  Judicial 
Committee  (affirming  the  concurrent  decisions  of 
both  the  Courts  in  India  on  the  evidence),  that 
there  was  no  proof  of  any  compromise.  The 
mutation  of  names  by  itself  created  no  proprietary 
title.  The  document  of  1896  contained  no  words 
that  could  be  construed  as  amounting  to  an 
abandonment  by  the  plaintiff  of  his  legal  rights. 
It  was  merely  a  statement  of  the  facts  as  they 
existed  as  to  the  possession  of  the  property,  and  by 
its  silence  as  to  a  compromise  tended  to  support 
the  conclusion  that  no  compi'omise  was  ever  made. 
In  the  partition  proceedings  the  plaintiff  made  no 
objection  to  the  defendant's  title  under  s.  74 
of  Act  XVII  of  1876  ;  but  he  filed  an  application 
in  which  he  asked  that  ''  the  share  of  Mannu  Singh 
(the  deceased)  should  be  decided  at  present  accord- 
ing to  possession,  and  a  separate  suit  will  be  filed 
in  a  competent  Court  as  regards  the  title  in  respect 
of  the  property  of  Mannu  Singh."  Both  the 
Courts  in  India  concurred  in  decreeing  to  the 
plaintiff  the  shares  of  the  deceased  in  29  of  the 
villages,  but  as  to  one  village  they  differed,  the 
Judicial  Commissioner  holding  that  the  plaintiff 
was  not  entitled  to  recover  the  share  in  it  because 
the  partition  in  regard  to  that  village  had  dealt  with 
the  shares  of  other  persons  besides  the  parties  to 
the  present  suit  and  also  because  the  plaintiff 
have  raised  the  question  of  the  defendant's  title 
in  the  partition  proceedings  and  was  now  estopped 
from  recovering  the  share  which  had  been  allotted 
to  the  defendants  at  the  partition. 

Held,  by  the  Judicial  Committee,  that  the  order 
of  the  Revenue  Officer  in  the  partition  proceedings 
showed  that  the  sharers  of  no  other  parties  than  the 
parties  to  this  suit  were  affected  by  the  partition 
of  the  shares  in  the  one  village  as  to  which  the 
Courts  differed.  The  Revenue  Court  had  clearly 
given  effect  to  the  plaintiff's  application  as  to  the 
question  of  title,  for  no  inquiry  under  s.  74 
of  Act  XVII  of  1876  was  made  and  the  question 
of  title  was  left  to  be  decided  by  the  Civil  Court. 
The  grounds  of  estoppel  therefore  failed  and  the 
plaintiff    was    entitled  to    the    shares    in    all  the 
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OTTDH    LAKD    REVENUE    ACT   (XVII 
OF  1816)— contd. 

. s.  74 — concld. 

villages  sued  for.  Chokhey  Sixgh  v.  Jote  Si>*gh 
(1908)         ....     I.  li.  R.  31  All.  73 

— 88. 121, 123 — Transfer     of    share     of 

under-proprietors  in  arrears  of  rent — Right  to 
interest  on  rent  from  transferee — Oiidh  Bent  Act 
(XXII  of  1886),  s.  141.  Under  the  Oudh  Land 
Revenue  Act,  1876,  ss.  121,  123,  the  shares  of 
defaulting  under-proprietors  were  transferred  to 
three  of  them  who  offered  to  pay.  The  present 
suit  was  brought  by  the  superior  proprietor, 
the  talukhdar,  in  whose  estate  the  mehal  was 
comprised,  against  the  whole  body  of  under- 
proprietors  for  arrears  of  rent  accrued,  while  the 
term  of  the  above  transfer  was  ruiming.  Held, 
that  the  provision  in  s.  123  of  the  Oudh  Land 
Revenue  Act,  1876,  to  the  effect  that  such  trans- 
fer shall  not  affect  the  joint  liability  of  the 
co-sharers  of  the  mehal,  had  not  the  effect  of 
charging  the  co-sharers  other  than  the  three  trans- 
ferees with  any  liability  for  rent  accrued  during 
the  term  of  the  transfer.  Interest  was  also  claimed, 
but  as  to  this  it  was  held,  that  under-proprietors 
were  not  tenants  within  the  meaning  of  the  Oudh 
Rent  Act,  1886,  s.  141,  providing  for  payment  of 
interest  on  rents  due  from  tenants.  Muhammad 
Mehsdi  Ali  Khax  v.  Muhammad  Yasix  Khax. 

I.  li.  R.  26  Calc.  523 
L.  R.  26  I.  A.  41 
3  C.  W.  N.  218 
s.  158— 

See  JuBisDiCTiON  of   Revenue  Couet — 
Oudh  Rent  and  Revenue  Cases. 

I.  li.  R.  15iCale.  515 

88. 161.   166,  172— CoMrt    of   Wards, 

power  of,  to  alienate  wards'  property — Aicard  beyond 
the  terms  of  reference — Ultra  vires  award.  The 
powers  of  a  Court  of  Wards  are  those  of  a  guardian, 
supplemented  by  certain  additional  powers  given 
by  the  Statute,  and  it  has  no  power  to  make  a 
voluntary  alienation  of  the  ward's  real  estate  in 
perpetuity.  S.  172  of  Act  XVII  of  1876  does  not 
justify  such  an  alienation  where  it  is  not  for  the 
benefit  of  the  ward's  property  or  to  his  advantage. 
An  award  that  goes  beyond  the  terms  of  reference 
to  the  arbitrators  is  to  that  extent  ultra  vires. 
Mohammed  Mumtaz  Axi  Khan  v.  Sakha  wit  At,t 
Khan  (1901) 

I.  li.  R.  23  All.  394  :  5  C.  W.  N.  881 
B.C.  li.  R.  28  i.  A.  169 

Ch.  VIII  (ss.  161  to  177  A)— 

See  CouET  op  Waeds. 

I.  li.  R.  25  All.  195 
See   DiSQUArjFTED   Peopeietoe. 

10  C.  W.  N.  849 

S8.   175    and   176— Suit    against    the 

Collector  as  agent  for  the  Court  of  Wards —  Dis- 
qualified owner— Act  XXXV  of  1858  {Care  of  the 
Estates  of  Lunatics),  s.  11 — Parties — Defendant — 
Civil  Procedure  Court,  ss.  440  and  464.     A  decree 


OUDH    LAND  REVENUE    ACT    (XVII 

OP  1876)— concW. 
8.  175 — concld. 

was  made  against  a  Deputy  Commissioner  as 
Agent  for  the  Court  of  Wards  for  a  debt  due  from  a 
proprietor,  whose  estate  had  come  under  the  charge 
of  that  officer  in  virtue  of  an  order  made  by  the 
District  Court  under  Act  XXXV  of  1858,  the 
debtor  having  been  found  to  be  of  unsound  mind 
and  incapable  of  managing  his  affairs.  The 
Judicial  Commissioner,  having  called  for  the 
record  under  s.  622  of  the  Civil  Procedure  Code, 
set  aside  the  decree,  which  had  been  affirmed  on 
appeal.  He  was  of  opinion  that  the  suit  should 
not  have  been  brought  against  the  Deputy  Commis- 
sioner in  the  above  character,  but  would  only  lie 
against  a  manager  appointed  as  Act  XXXV  of 
1858  directed,  or  else  against  a  guardian.  This 
judgment,  having  gone  upon  a  technicality  not 
well  founded,  was  reversed,  and  the  original 
decree    was   restored.     Ash-\efi    Lal    v.    Deputy 

COMMISSIONEE   OF    BaEA    BaNEI. 

I.  li.  R.  22  Calc.  729 
li.  R.  22  I.  A.  90 

OUDH,  LAW  OF. 

See  Ejectment,  Suit  foe. 

I.  R.  26  I.  A.  169 

See  Mahom:edan  Law — Dower. 

I.  L.  R  19  Calc.  689 

I.  li.  R.  21  Calc.  135 

L.  R.  20  I.  A.  144 

OUDH  LAWS  ACT  (XVIII  OF  1876). 

See     Pee-emption — Right  of   Pee-emp- 
tion  .  I.  L.   R.  24  All.  420 

s.  5— 

See  Mahomedan  Law — Dower. 

I.  li.  R.  19  Cale.'689 

I.  li.  R.  21  Oalo.  135 

li.  R.  20  L  A.  144 


.  s.     9,    el.   2 — Co-sharer    in    mahal — 

Proprietor — Right  of  pre-emption — Act  XVII  of 
1876  (Oudh  Land  Revenue  Act),  Chapter  VII,  ss. 
108,  112,  121 — Share  in  mahal  consisting  of  separate 
chak — Non-residence  in  village.  The  plaintiff  was 
owner  of  a  chak  of  33  acres  in  a  village  which  for 
revenue  purposes  constituted  a  mahal,  and  by  the 
settlement,  under  which  he  held,  he  paid  R-IO  a 
year  as  the  revenue,  that  amount  being  paid  through 
the  lambardar ;  the  plaintiff  did  not  reside  in  the 
village.  Held,  by  the  Judicial  Committee,  that  he 
was  a  co-sharer  of  the  whole  mahal  within  the 
meaning  of  s.  9,  cl.  (2)  of  the  Oudh  Laws  Act 
(XVIII  of  1876),  and  as  such  had  a  right  of  pre- 
emption under  that  section.  Under  the  pro- 
visions of  Chapter  VII  of  the  Oudh  Land  Revenue 
Act  (XVII  of  1876)  relating  to  the  '"  Collection  of 
Land  Revenue "  every  "  proprietor  '  liable  for 
the  revenue  of  the  mahal  is  a  co-sharer.  The  plaint- 
iff was  a  "  proprietor  "  in  the  sense  of  s.  108,  and 
the  settlement  of  his  land  had  been  made  with  a 
lambardar  in,  the   sense   of   s.    112,   and   he   was 
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OUDH    LAWS    ACT   (XVIII  OF  1876)— 

concld. 
S.  9 — concld. 


liable  just  as  much  as  every  other  proprietor  in  the 
mahal  for  the  whole  arrear  of  the  mahal  in  case  of 
default.  The  fact  that  his  share  in  the  mahal  con- 
sisted of  a  separate  chak  did  not  make  him  the  less 
a  co-sharer  in  the  sense  of  this  legislation  ;  and  the 
circumstance  that  he  was  not  a  resident  of  the 
village  was  immaterial.  Muxxr  Lal  v.  Muhammad 
Ismail  (1904)  .  .  I.  L.  K-  26  All.  574 
s.c.  L.  E.  31 1.  A.  212 

ss.  9  to  13 — 


See   Pee-emptiou — Right  of    Pbe-emp- 

TION — CO-SHAEEES. 

I.  L.  R.  21  Calc.  496 

OUDH     LOANS     OF     1838     AND     1842, 
PAYMENTS  DUE  UNDER. 

See  Attachment — Subjects  of  Attach- 
ment—Pension. I.  L.  R.  18  Gale.  216 

OUDH    REDEMPTION   ACT    (XIII     OF 
1866). 

■ mortgage  dated  previous  to — 

See  Limitation  Act,  Art.  144 — Adverse 

Possession    .     I.  L.  R  23  Calc.  483 

L.  R.  23  I.  A  8 

OUDH  RENT  ACT   (XIX   OF  1868). 

ss.  41  and  83,  cl.  4— 

See  Jurisdiction  of  Revenue  Court — 
OuDH  Rent  and  Revenue  Cases. 

L  L.  R.  15  Calc.  515 

s.  Ill— 


OUDH    RENT    ACT    (XXII    OF    1886)— 

concld. 

—  s.  12 — concld. 


See  Res  Judicata — Matters  in  Issue. 
I.  L.  R.  19  Calc.  159 

_  s.  141— 


See  Interest — Miscellaneous  Cases — 
Arrears  of  Rent. 

I.  L.  R.  26  Calc.  523 

See  OuDH  Land   Revenue  Act.   ss.  121, 
123        .         .     I.  L.  R.  26  Calc.  523 

OUDH  RENT  ACT  (XXII  OF  1886). 

See  Declaratory  Decree,   Suit  foe — 
Suits  concerning  Documents. 

L.  R.  29  I.  A.  203 

ss.    12,     141 — Interest — Liability  for 


interest  on  arrears  of  rent — Under-proprietor — 
Contract  Act  {IX  of  1S72),  s.  73— Interest  Act 
{XXXII  of  1839)— Suit  for  breach  of  contract — 
JDamage — Time  at  which  rent  is  payable — Statutes  3 
and  4,  Will.  IV,  C.  XLII.  Although  an  under- 
proprietor  is  not  liable  for  interest  on  arrears 
of  rent  under  s.  141  of  the  Oudh  Rent  Act  as  not 
being  a  tenant  within  the  meaning  of  that  section — 
Muhammad  Mehandi  Ali  Khan  v.  Muhammad 
7asin  Khan,  L.  R.  26  I.  A.  41  : 1.  L.  B.  26  Calc. 


323— yet  there  is  nothing  in  the  Act  or  in  that 
decision  which  excludes  any  liability  for  payment 
of  such  interest,  which  an  under-proprietor  might 
be  under  apart  from  the  Act.  Where  a  compromise 
containing  an  agreement  to  pay  rent,  come  to 
between  the  predecessors  in  title  of  the  present 
litigants,  had  been  followed  by  a  decree,  which 
carried  into  effect  the  terms  of  the  agreement. 
Held,  in  a  suit  for  arrears  of  rent,  that  the  agree- 
ment was  merged  in  the  decree  by  which,  and  not 
by  the  agreement,  was  established  the  status  of 
under-proprietor  from  which  the  obligation  to  pay 
the  rent  was  derived,  and  that  the  suit  was  therefore 
not  one  for  breach  of  contract  within  the  meaning 
of  s.  73  of  the  Contract  Act  (IX  of  1872),  in  which 
interest  on  the  arrears  could  be  given  as  damages. 
Nor  could  such  interest  be  given  under  the  provi- 
sions of  the  Interest  Act  (XXXII  of  1839),  it  being 
necessary  under  those  provisions  for  the  plaintiff 
to  show  that  the  rent  was  payable  "  by  virtue  of 
some  ^^Titten  instrument  at  a  certain  time,"  and  in 
this  case  neither  the  deed  of  compromise  nor  the 
decree  prescribed  any  time  for  the  payment  of 
the  rent,  nor  contained  any  terms  from  which  the 
time  could  be  ascertained.  The  Interest  Act  of 
1839  was  passed  for  the  purpose  of  extending  the 
English  Act  (3  and  4  Will.  IV,  C.  42)  to  India,  and 
its  provisions  in  this  respect  being  the  same  as  those 
of  the  English  Act,  the  English  decisions  may  be 
referred  to  in  construing  the  Indian  Act.  Quaere  : 
Whether  under  those  decisions  it  was  necessary  that 
the  actual  date  for  payment  should  be  fixed  by  the 
written  instrument,  or  whether  it  would  be  sufficient 
if  the  instrument  only  contained  the  basis  of  the 
calculation,  which  made  it  certain.  Dtincombe  v. 
Brighton  Club  and  Norfolk  Hotel  Co.,  L.  R.  10  Q.  B. 
371  ;  London  Chatham  and  Do'er  Railway  Co.  v. 
South  Eastern  Railway  Co.,  [1891]  1  Ch.  120,  and 
Merchant  Shipping  Co.  v.  Armitage,  L.  R.  9  Q.  B. 
99,  referred  to.  Ganes  Bakhsh  v.  Haeihae 
Bakhsh  (1904)  .  .  I.  L.  R.  26  All.  299 
s.c.  8  C.  W.  N.  521 
L.  R.  31 1.  A.  116 
s.  108  [S]— 

See  Oudh  Sub-Settlement  Act  (XXVI 
OF  1866).       .        I.  L.  R.  31  All.  394 

OUDH,    ROYAL     FAMILY     OF,      PEN- 
SION TO. 

See  Teeaty,  Consteuction  of. 

I.  L.  R.  17  Calc.  234 
L.  R.  16  I.  A.  175 

OUDH    SUB- SETTLEMENT  ACT  (XXVI 
OF  1866). 

See  JuEiSDicTioN  OF  Revenue  Couet — 
Oudh  Rent  and  Revenue  Cases, 

I.  L.  R.  15  Calc.  515 

See  Oudh  Rent  Act,  s.  108. 

13  C.  W.  N.  1093 
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OUDH  SUB-SETTIiEMENT  ACT  (XXVI 

OF  1866) — corUd. 
held  under  contract,  or  under  any  arrangements 
from  which  a  contract  may  be  inferred,  are  within 
the  definition  of  sub-propriet<iry  rights  given  in  the 
rules  annexed  to  Act  XXVI  of  1866,  and  their 
holders  are  entitled  to  a  sub-settlement.     >Iaha- 

XAJAH  OF  BULRAMPOBE  V.  UmAS  PaL  StSGH 

Ij  R,  5  I.  A.  225 


2. 


Under-proprietary  right  in 


Oudh.— Settlement — Circular  Order,  29th  January 
JS61 — Birt  aankalp  and  khushxist  sania^p  tenure. 
A  provision  in  the  Chief  Commissioner's  Circular 
Order  of  29th  January  1861  in  effect  declared  that, 
to  found  a  claim  to  a  birt  tenure  in  Oudh,  possession 
must  be  shown  to  have  existed  ia  1855,  the  year 
before  annexation.  This  was  assumed,  for  the 
purposes  of  this  decision,  to  have  had  the  force  of 
law  at  the  time  when  the  Financial  Commissioner 
ruled,  in  Circular' Orders  5  and  6  of  5th  June,  1868, 
that  ■■  a  claimant  who  cannot  prove  possession  of  his 
sankalp  holding  in  1262-63  Fasli  (1854-55)  has  no 
locus  standi  in  Court."  Whether  rightly  treated 
by  the  Oudh  Courts  as  an  enactment  of  limitation, 
or  rather  to  be  considered  as  a  disability  affecting 
title,  this  provision  was  repealed  bv  the  effect  of 
Acts  XVI  of  1865,  s.  5,  and  XIII  of  1866,  s.  1,  the 
suit  of  a  birtiah  becoming  thereupon  cognizable, 
notwithstanding  that  he  might  not  have  been  in 
possession  in  1855.  The  words  of  limitation 
in  the  Circular  Order  apply  to  all  birt  tenures 
including  those  that  are  termed  "  sankalp,"  when 
the  latter  are  in  the  nature  of  birts.  Rules  I  and  II 
in  the  Schedule  of  the  Oudh  Sub-Settlement  Act, 
XXVI  of  1866,  held  not  to  exclude  the  plaintiff,  he 
having  shown  that  he,  and  those  through  whom  he 
claimed,  did  not,  in  the  words  of  those  rules,  hold 
the  land,  "  through  privilege,  or  by  favour  of  '  the 
talukhdar,'  but  held  by  an  under-proprietary  r^ht, 
under  contract  '  pucka,'  with  some  degree  of  conti- 
nuousness,  since  the  village  came  into  the  talukh  ." 
Dbig  Buai  Sdcg  v.  Gopal  Dat  Payday. 

I.  L.  B.  6  Calc.  218  :  6  C  L  R.  146 
li.  B.  7  I.  A  17 

3.  Right     of     tenant      tinder 


talukhdari  settlement — Tenancy -ai-\cill — RigU 
of  resumption — Absence  of  under-proprietary  right. 
At  the  confiscation  and  restoration  of  Oudh  lands  in 
1858,  it  was  intended  to  settle  and  restore  under 
regulation  to  the  talukhdars,  with  certain  excep- 
tions, the  talukhdars'  rights,  and  also  to  protect 
as  far  as  was  necessary,  by  sub-settlement  or  other- 
wise, the  existing  rights  of  the  occupieis  ;  but  there 
is  nothing  to  show  any  intention  to  advance 
beyond  what  the  rights  were  at  the  time.  Where 
the  relation  of  taluiihdar  and  tenant  at  a  rent  of 
land  within  a  talukh  has  been  shown  to  have  existed 
at  that  date,  and  since  the  tenant  cannot  defeat 
the  talukhdar's  right  of  resumption  on  due  notice, 
notwithstanding  a  lengthened  duration  of  tenancy, 
he  is  entitled  to  an  under-proprietary  right,  either 
on  the  grovmd  that,  by  reason  of  this  state  of  things 
having  brought  him  within  the  meaning  of  para- 
graph 2  of  the  Schedule  to  Act  XXVI  of  1866, 
or   on   the   ground    that   time    and   undisturbed 


OUDH  SUB-SETTIiEMENT  ACT  (XXVI 

OF  1866)— con*<f. 
enjoyment  have  ripened  his  holding  into  a  species 
of  ownership.  The  issues  between  the  parties  raising 
only  the  question  of  some  form  of  proprietary 
right,  still  if  the  tenant  had  shown  any  right  what- 
ever to  remain  undisturbed  by  the  talukhdar, 
such  right  would  have  been  considered  on  this 
appeal  and  would  have  received  effect.  The 
allegation  of  a  grant  in  perpetuity  in  1826  at  a  rent 
to  be  varied  according  to  the  amotmt  of  revenue 
payable  by  the  talukhdar,  not  having  been  proved 
but  the  existence  and  origin  of  a  tenancy  having 
been  shown  at  a  rent,  paid  down  to  the  commence- 
ment of  the  suit : — Held,  that  length  of  enjoyment, 
coupled  with  such  payment  of  rent,  could  give  no 
greater  force  to  the  tenant's  right  than  it  originally 
possessed.     Rohan"  Singh  r.  Scf^t  Sengh. 

L  K  R  11  Calc.  318  :  li.  E.  12  L  A,  25 

4. Con-itrudion      of 

Rules  in  Schedule  to  Act — RuUs  2,  3  and  13 — Revi- 
sion of  decree  granting  under-proprietary  rights  made 
before  passing  of  Act — Jurisdiction  of  Financial 
Commissioner — Construction  of  lease — Right  of  tal- 
ukhdar to  ejectment  of  lessee  on  expiry  of  lease — Oudh 
Rent  Act  (XXII  of  1866).  The  history  of  the  Oudi 
Sub-Settlement  Act  (XXVI  of  1866)  together  with 
its  provisions  and  the  rules  in  the  Schedule  attached 
to  it  show  that  the  object  and  purpose  with  which 
it  was  passed  were  to  revise  and  correct  what  had 
been  hastily  and  imperfectly  or  loosely  done  and  to 
secure  that  no  person  should  enjoy  under  proprie- 
tary rights  who  could  not  establish  his  claim  in 
the  manner  prescribed  by  those  rules.  •'  Claims 
which  have  been  disposed  of  otherwise  than  in 
accordance  with  these  rules,"'  in  rule  13,  mean 
claims  which  have  not  been  supported  by  the 
proofs  prescribed  by,  amongst  other  provisions, 
rules  2  and  3,  that'  is,  proof  that  the  claimant 
possesses  an  under-proprietary  right  in  the  lands 
of  which  sub-settle  :r;ent  is  claimed  ;  that  such  right 
has  been  kept  alive  over  the  whole  area  claimed 
within  the  period  of  li'uitation  :  and  tliat  he  has 
by  vrtue  only  of  his  under- prjprietary  right  he'.d 
the  land-  under  contract  with  some  degree  -jf  conti- 
nuousness  since  they  came  into  the  talukh.  In  1864 
the  predecessor  in  title  of  the  appellants  brought 
a  suit  for  under-proprietary  settlement  of  a  village 
within  the  respondent's  taloq.  On  15th  March 
of  that  year  a  judgment  was  given  in  his  favour 
for  a  "  permanant  lease  "'  of  the  village  with  pay- 
ment of  a  sum  for  malikana  to  the  talukhdar, 
which  was  affirmed  by  the  Settlement  Commissioner, 
the  Chiei  Commissioner  and  the  Financial  Commis- 
sioner. After  the  passing  of  Act  XX^T  of  1866 
the  talukhdar  applied  for  a  review  of  that  judgment 
and  the  case  was  remanded  to  the  Settlement 
0)tirt  for  reinvestigation  under  the  new  rules, 
and  eventually  the  Financial  Commissioner,  on 
6th  January  1869,  decreed  as  follows  : — "  The 
provisions  of  the  Sub-Settlement  Act  have  not  been 
complied  with As  the  original  proprie- 
tary title  has  not  been  proved,  the  plaintiff  is  in  no 
way  entitled  to  sub-settlement,  which  actually 
restores  him  under  our  rules  to  proprietary  posses- 
sion, and  makes  the  talukhdar  who  has  been  half 
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GUDH  SUB  SETTLEMENT  ACT    (XXVI 
OF  1866)— concld. 

a  century  in  possession,  the  mere  recipient  of 
malikana.  I  decree  a  farming  lease  to  plaintiff,  he 
paying  the  Government  demand  plus  25  per  cent, 
to  the  talukhdar  for  a  period  of  30  years."  Held, 
that  the  Financial  Commissioner  had  jurisdiction 
under  s.  13  of  the  rules  under  Act  XXVI  of 
1866  to  make  the  decree  of  6th  January  1869,  and 
that  it  was  a  valid  and  binding  decree.  Held, 
also,  that  on  the  construction  of  the  decree  the 
lease  was  one  for  a  term  of  31  years  from  the  date 
of  the  decree,  and  on  the  expiration  of  that  period 
the  lessee  was  liable  to  ejectment  in  a  suit  in  the 
Revenue  Court  under  the  Oudh  Rent  Act  (XXII 
of  1886).  Maheshar  Parshad  v.  Muhammad 
EwAZ  Ali  Khax  (1909)     .     I.  L.  B.  31  All.  394 

OUDH     TALUKHDARS'    RELIEF     ACT 
(XXIV  OF  1870). 

s.    3 — Hypothecation   of     lands   under 


management.  A  talukhdar,  the  management  of 
whose  talukh  at  the  time  was  vested  in  an  officer 
appointed  under  s.  3  of  Act  XXIV  of  1870,  made  an 
instrument  purporting  to  hypothecate  the  talukh 
to  secure  payment  of  money  borrowed  by  him. 
Held,  that,  as  the  document  contained  no  personal 
contract  to  pay  out  of  personal  estate,  or  any  estate 
other  than  the'talukh,  it  was  unnecessary  to  consider 
whether  a  talukhdar,  whilst  his  talukh  is  under 
management  in  pursuance  of  the  provisions  of  the 
aboveAct,  is  competent  to  make  a  personal  contract, 
this  being  only  an  hypothecation  of  the  property 
falling  within  s.  4,  cl.  3,  of  the  Act,  and  invalid 
within  its  meaning.    Narotam  Dass  v.  Sheo  Par- 

I.  L.  R.  10  Calc.  740  :  L.  R.fll  I.  A.  83 

s.  10 — Appeal — Appeal  allowed  though 


presented  after  time.  Case  in  which,  having  regard 
to  exceptional  circumstances  and  exceptional 
legislation,  an  appeal  to  the  Commissioner  of  Divi- 
sion against  a  decision  of  a  manager  appointed 
under  the  Oudh  Talukhdars'  Relief  Act  was  held 
to  have  been  rightly  allowed,  although  preferred 
long  after  the  period  of  six  weeks  prescribed  by 
s.  10.  It  appeared  that  the  appellant  in  the  Court 
below  was  a  minor  and  incapable  of  exercising  his 
right  to  appeal  except  through  the  manager,  who 
himself  made  the  order  appealed  from,  and  that  the 
respondents  (present  appellants)  had,  after  the  ex- 
piration of  the  said  six  weeks,  themselves  prayed  for 
a  judicial  determination  of  substantially  the  same 
questions  as  were  raised  by  the  present  appeal. 
Ramjisdas  v.  BhagwanBax  .    L.  R.  5  I,  A.  197 

S.  25 — Manager    not   made    party     to 


suit — Effect  on  decree.  Where  a  manager  of  the 
estate  had  been  appointed  under  the  provisions  of 
Act  XXIV  of  1870  (The  Oudh  Talukhdars'  Relief 
Act),  but  had  not  been  made  a  party  to  a  suit 
relating  to  the  right  to  succeed  to  the  talukhdari : 
— Held,  that  the  omission  did  not,  under  s.  25, 
affect  the  validity  of  the  decree  between  the  parties. 
Pertab  Narain  Sisgh  v.  Trilokinath  Sixgh. 

I.  L.  R.  11  Calc.  186  :  L.  R.  11 1.  A.  197 


OUSTER. 

See  Adverse  Possessiox. 

I.  L.  R.  29  Bom.  300 
I.  L.  R.  33  Bom.  317 
OUTCASTS. 

See     Hindu   Law — Ixheritaxce — Danc- 
ing Girls    .         I.  L.  R.  13  Mad.  133 

property  of— 

See   Probate — OppositJon    to,    or    Re- 
vocation OF,  Grant. 

I.  L.  R.  21  Calc.  697 

succession  to — 


See    Hindu     Law — Inheritance — Ille- 
gitimate Children. 

I.  L.  R.  13  All.  573 

OVERCHARGE. 

See  Railways  Act,  1890,  ss.  77,  140, 

I.  L.  R.  31  Bom.  534 


OWELTY  MONEY. 

See  Mortgage    . 
See  Partition    . 


.    12  C.  W.  N.  373 

I.  L.  R.  35  Calc.  388 

s.e.  12  C.  W.  N.  373 

OWNER  OR  OCCUPIER  OF  LAND. 

See  Rioting        .        L  L.  R.  12  All.  550 

responsibility  of — 

;See  Rioting      .     I.  L.  R.  28  Calc.  504 

fine  imposed  on — 

See  Bengal  Municipal  Act,  III  of  1864, 
s.  67.  .         .       8  B.  L.  R.  Ap.  9 

OWNEES  OF  ADJOINING  ESTATES. 

See    Decree — Form    op    Decree — Pos- 
session       .       I.  li.  B.  17  Calc.  814 

OWNERSHIP. 

See  Khoti  Tenure. 

I.  L.  R.  11  Bom.  680 

evidence  of  transfer  of^ 

See  Mahomedan    Law— Gift. 

I  L.  R.  19  All.  267 
L.  R.  24  I.  A   1 

See  Registration  Act,  s.  49. 

I.  L.  R.  18  Bom.  18 

,  in  the  soil — 

See  Pensions  Act,  1871,  s.  3. 

I.  L.  R.  1  Bom.  523 


presumption  of — 


9  W.  R  426 
I.  L.  R.  16  All.  412 


*See  Boundary 

See  Endowment 

See  Onus    of   Proof — Possession    and 

Proof  of  Title.     I.  L.  R.  12  All.  46 

SeeB.OAD,  Ownership  of. 

I.  L.  R.  4  Calc.  206 
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OWNERSHIP— <;oni<Z. 


—  reputed — 

See  IxsoLVEN-CT  Act  (11  &  12  Vicr.,  C  21^. 

s.  -^3  I.  li.  K.  25  Bom.  659 

I.  Ix  B.  25  MacL^408 

—  right  of—' 

iSee  LrvnTATios  Act,  1877.  S.2P. 

L  li-  B.  16  Bom.  592 

transfer  of— 

See  Contract  Act,  s.  7S. 

L  L  R.  4  Calc  801 

See  Vendor  ant)  Pcrchaser. 

Ownership  of  tanks — Posses- 


sion suffideni  to  bring  suit.  In  a  suit  to  recover 
possession  of  the  beds  of  tanks  which,  though 
gradually  reclaimed  and  made  fit  for  cultivation  by 
defendants,  were  situate  within  plaintiff's  mal 
estate,  and  had  been  measured  and  recorded  in  the 
zamindari  chittahs  as  the  khas  khamar  and  unfit 
ior  cultivation  -.—Held,  that,  plaintiffs  being  unable 
from  the  nature  of  the  ground  to  show  any  ^direct 
acts  of  ownership,  the  presumption  was  that  until 
the  act  of  defendant  dispossessing  them  they  were 
sufficiently  in  possession  to  enable  them  to  maintain 
their  right  of  suit.  RrFArTOOLLAH  Chowdhry  v. 
Shtshee  Shtkhtr  Banarjee        .     14  "W.  B^  57 

2.  Enjoyment  of  fruit  on  trees 

— Disputed  right  to  po^isession.  Where  the  ques- 
tion as  to  possession  was  doubtfid,  a  Civil  Court 
was  held  to  have  committed  no  error  of  law  in  pre- 
suming ownership  from  the  fact  of  enjoyment  of  the 
fruits  of  trees  growing  on  the  disputed  land.  Dole 
•GoBiND  GooPTO  t'.  Batoo  alifis  KisTO  Chtnder 
CHrCKERBCTTY       ...  22  W.  B,  405 

3.  Uncultivated   lands — Posses- 


sion— Title.  Lands  which  have  never  been  occupied 
for  cultivation,  and  which  are  of  such  a  nature  and 
description  as  that  no  one  can  be  said  to  be  in  posses- 
sion, may  be  presumed  rightfully  to  belong  to  the 
parties  with  whom  the  title  rests.  ;Moochee  Ram 
Majhee  v.  Bissambhar  Roy  Chowdhaby. 

24  W.  B.  410 

See  SrxNUD  Au  r.  KrRmooNissA. 


Leelantnd  Singh  v. 


9  W.  B.  124 

Basheeroontssa. 

16  W.  B.  102 


4, Act  of  ownership — Suit       for 

^possession — Disputed  possession.  In  a*  suit  for 
-possession,  where  it  was  found  not  only  that  all  the 
land  in  dispute  was  comprised  within  boundaries 
specified  in  documents  admitted  by  both  parties, 
but  also  that  plaintiff  had  for  a  long  time  stored 
Iwimboos  and  wood  on  one  portion  and  grazed  his 
cattle  on  another : — Held,  that  these  acts  of  owner- 
ghip,  taken  in  conjunction  with  the  specification  of 
houndaries,  Itft  no  doubt  that  the  lands  concerned 
were  the  property  of  the  plaintiff.  Ram  Narain 
Boy  f.  NiLMONEE  Adhtkaree  .    24  W.JR.  144 


OWTTEBSHIP— co»fef. 
5.  


Mensurement  and 

mapping  by  Am^en.  Where  an  Ameen  measured 
and  mapped  land,  and  altererl  his  map  on  objection 
made,  the  proceedings,  as  being  merely  upon  paper, 
and  not  interrupting  the  actual  possession  or  occu- 
pation of  the  land,  were  held  not  to  amount  to  an 
act  of  ownership  by  either  of  the  parties  concerned, 
or  to  affect  the  question  of  possession.  Janokee 
Nath  Chowdhry  r.  Brojendro  Coomar  Roy 
Chowdhry         .  .         .      25  W.  B.  65 


6. 


Adjoining     buildings — Walls 


of  adjoining  building  on  same  foundation.  Where 
the  external  walls  of  two  adjoining  houses  which 
now  belong  to  different  o^vners,  but  which  at  one 
time  were  the  property  of  the  same  person,  have 
been  erected  wholly  or  partly  on  the  same  founda- 
tion wall,  and  there  is  an  entire  absence  of  evidence 
on  either  side  as  to  the  dates  of  the  several  pur- 
chases, or  of  the  terms  on  which  they  were  made,  the 
presumption  is  that  the  line  of  demarcation  of  the 
two  properties  is  that  indicated  by  the  superincum- 
bent walls.  Radha  Mohtn  Roy  v.  Raj  Chunder 
Dass 2  C.  li.  B.  377 

Diversion  of  road — Right    of 


Owners  of  land  adjoining  old  road — Public  road. 
There  is  a  presumption  that  a  highway,  or  waste 
land  adjoining  thereto  belongs  to  the  owners  of 
the  soil  of  the  adjoining  land.  Nihal  Chand  r. 
AzmatAliKhan         .         .     I.  L.  B.  7  All.  362 

8.  Forest  lands  in  Malabar — 

Hindu  law — Property  in  the  soil — Right  of  Sove- 
reign. In  the  district  of  Malabar  and  the  tracts 
administered  as  part  of  it,  there  is  no  presump- 
tion that  forest  lands  are  the  property  of  the 
Crown-  According  to  the  Hindu  law,  a  right  to 
the  possession  of  land  is  acquired  by  the  first 
person  who  makes  a  l^neficial  u^  of  the  soil,  the 
right  of  the  Sovereiga  being  to  assess  the  occupier 
to  revenue.  Secretary  of  State  for  India 
1-.  ViRA  Rayan        .         .     I.  li.  E,  9  Mad.  175 


9. 


Forest  lands — Acts   of     mcner- 


ship — Property  in  the  soil — Construction  of  istemrari 
sanad  of  1803  a*  to  lands  granted — Evidence  of  pos- 
sesion— Questions  of  fact — Proof  of  zamindari  title. 
A  zamindar  claimed  from  the  Government  the  pro- 
prietary possession  of  a  tract  of  hUl  and  forest, 
in  virtue  of  an  istemrari  sanad  of  the  year  1S03, 
conferring  upon  the  grantee,  his  heirs  and  successors 
a  permanent  property  in  the  zamindari  as  then 
possessed.  To  the  sanad,  which  was  aptly  worded 
to  include  the  subject  of  this  claim,  the  acts  of  the 
zamindar  had  been  ascribed.  But  it  did  not 
contain  any  description  of  the  lands  which  it  was 
intended  to  carry,  a  marginal  note  only  specifying 
three  villages  then  comprising  the  zamindari. 
The  plaintiff  having  proved  that  he  and  his  ances- 
tors had  cut  wood,  pastured  cattle,  and  gathered 
forest  produce  in  certain  forests  for  fifty  years, 
the  lower  Court  held  that  such  acts  of  enjoyment 
were  only  evidence  of  an  easement  and  not  of 
adverse  possession.  Held,  by  the  High  Court,  that 
these  acts,  as  thev  had  been  done  under  the  belief 
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OWNERSHIP-  contd. 

and  assertion  that  the  said  tracts  formed  portion  of 
the  zamindari,  and  that  the  plaintiff  and  his  ances- 
tors were  o^vners  of  the  said  tracts,  were  evidence  of 
adverse  possession.  In  principle,  an  act  done  is 
one  of  ownership  or  evidence  of  an  easement  accord- 
ing as  the  person  doing  it  asserts  general  ownership 
or  a  particular  right  in  another  property.  The 
enjoyment  of  any  right  of  ownership  over  the  soil  is 
prima  facie  proof  of  ownership  of  the  soil.  Where, 
therefore,  the  lower  Court  found  such  an  enjoy- 
ment of  a  forest  as  proved  title  to  the  profits  thereof, 
and  such  enjoyment  was  accompanied  with  an 
assertion  of  ownership  of  the  soil  : — Held,  that  the 
Court  was  bound  to  find  a  title  to  the  soil  established. 

SiVASUBRAMANAYA     V.     SECRETARY     OF      StATE     FOR 

India  .         .         .  I.  L.  R.  9  Mad.  285 

Held  by  the  Privy  Council  on  appeal  (affirming 
the  decision  of  the  High  Court),  that  the  grant  waS 
not  confined  to  the  villages  so  named,  and  to  an 
area  in  their  immediate  vicinity,  but  that  the  whole 
tract  of  hill   and   forest  was  claimable  on  its  being 
shown  by  direct  evidence    or  reasonable  inference, 
that  it  was    in    the    possession    of     the    zamindar 
when  he    obtained    a    permanent    title    from    the 
Government.     As  to  part  of  the  tract,  the  zamin- 
dar's  acts  of  possession,  such  as  grazing  cattle,  cut- 
ting timber,  and  collecting  forest  produce,  had  been 
exclusive  of  the  exercise  of  such  rights  by  any  other 
person  ;  but  as  to  another  part  of  the  tract,  his  acts 
of  that  character  had  been  concurrent  with  a  similar 
user  of  hill  and  forest  by   raiyats   of   neighbouring 
villages,  not  part  of  the  zamindari  and  belonging   to 
the  Government.     Held,  as  to  both  parts,   that  the 
acts    of     possession,    which    had    been    found    by 
both  the  Courts  below  to  have  been   done   by   the 
zamindar,  did  not  fall  short  of  proving  his  proprie- 
tary possession,  and  that  the  user  by  the  villagers, 
not  having  taken  place  in  the  assertion  of  conflict- 
ing proprietary  right  and,  whether  or  not  they  were 
sufiScient    to    establish  rights  of  easement,   were 
neither  in  amount  nor  quality  sufficient  to  displace 
the  zamindar's   proprietary  title.     The  decision  of 
the   first   Court  that  the   exercise  of  the   above- 
mentioned  rights  by   the   zamindar   was  evidence 
only  of   the   right   on   his  part  to  use  the  land  of 
another  for  the  purposes  indicated  had  been  rightly 
reversed  by  the  High  Court.    Where  the  proprietary 
right  in  a  tract  of  land  had  been  constantly  asseited 
all    questions   between    the   disputants  as  to    the 
amount  of  the  use  of  the  tract  by  the  claimant,  and 
as  to  the  sufficiency  of   such  use  to   establish  his 
possession  over  the  whole  extent,   were    held  to  be 
questions  of  fact.     Secretary  of  State  for  India 
V.  Nellakxjtti  Siva  Subramania  Tevae. 

I.  L.  R.  15  Mad.  101 
L.  R.  18  I.  A.  149 


10. 


Property     in      trees — Tree 


planted  by  mutwali  of  a  shrine  on  land  hdonging 
to  the  shrine — Enjoyment  of  the  fruit  by  mutwali 
— Attachment  of  tree  in  execution  of  money -decree 
against  mutwali.  A  tree  having  been  planted  by 
the  predecessor  of  a  mutwali  of  a  shrine  on  land 
admittedly  belonging  to  the  shrine,  and  a  judgment- 


OWWERSHIP— concZ'7. 

creditor  of  the  mutwali  having  sought  to  attach  th©^ 
tree  under  a  money-decree  against  the  mutwali : — 
Held,  that,  although  the  judgment-debtor's  prede- 
cessor planted  the  tree  while  acting  as  mutwali,  he 
could  acquire  no  property  in  the  tree  by  so  doing 
nor  could  any  benefit,  which  he  or  the  present 
mutwali  might  have  derived  by  taking  the  fruit  of 
the  tree,  enable  them  to  acquire  any  right  of  owner- 
ship in  the  tree  as  against  the  shrine.  The  land 
admittedly  belonging  to  the  shrine,  the  tree  must 
have  the  same  character  until  the  contrary  was 
proved.     Nurbibi  v.  Maganlax  Parbhxjdas. 

I.  L.  R.  16  Bom.  547 
11.  Suit  for  declaration  of 


ownership — Plaintiff's  title  proved — Defendant's 
use  found  to  be  not  inconsistent  with  plaintiff's 
ownership — Presumption — Possession  goes  with  title 
— Adverse  possession.  Plaintiff  sued  for  a  decla- 
ration that  he  was  the  owner  of  the  land  in  suit 
alleging  that  the  defendant  had  taken  wrongful 
possession  thereof.  It  was  found  as  a  fact  that  the 
title  to  the  land  was  in  the  plaintiff  and  that  the 
defendant  had  made  no  permanent  use  of  the  land 
inconsistent  with  its  being  plaintiff's  land.  Held, 
that  plaintiff  was  entitled  to  succeed.  The  said, 
circumstances  made  out  a  case  for  the  applica- 
tion of  the  jiresumption  that  possession  goes 
with  title.  Eunjeet  Ram  Panday  v.  Goburdhun 
Ram  Panday,  20  W.  R.  25  {Civ.  Rul.)  and  Agency 
Company  v.  Short,  13  App.  Ca^.  793,  followed 
Framji  Cursetji  v.  Goculdas  Madhowji,  16  Bom. 
338,  referred  to.  Ganpati  v.  Raghtjnath  (1909) 
I.  li.  R.  33  Bom.  712 


PACHIS  SAWAL. 

See  Hindu    Law  I.  L.  R.  32  Cale.  158 
9  C.  W.  N.  330 

See  Right  of  Suit. 

I.  L.  R.  32  Cale.  273 

PAHARAJ. 

See    Hindu    Law — Inheritanck. 

I.  L.  R.  32  Cale.  6 
I.  L.  R.  36  Cale.  590 

PAKKI  ADAT  SYSTEM. 

^ee  Contract  .     I.  L.  R.  30  Bom.  205 

See    Principal    and    Agent. 

I.  L.  R.  29  Bom.  291 

1. Contract — Irbci- 

dents  of  the  custom — Employment  for  reward.  The  • 
plaintiffs  in  Bombay  bought  and  sold  in 
Bombay  cotten  and  other  products  on  the 
orders  of  the  defendant,  who  traded  at  Shahada 
in  Khandesh.  In  respect  of  the  transactions 
sued  on  the  plaintiffs  before  due  date  had  en- 
tered into  cross  contracts  of  purchase  with  the 
merchants  to  whom  they  had  originally  sold 
goods  on  the  defendant's  account.  The 
transactions  were  entered  into  on  pakki  adat  terms. 
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The  contract  of  a  pakka  adntia  in  the  circumstances 

'^-  of  this  case  is  one  whereby  he  undertakes  or  guaran- 
tees that  delivery  should,  on  due  date,  be  giren 
or  taken  at  the  price  at  which  the  order  was  ac- 
cepted or  differences  paid ;  in  effect  he  under- 
takes or  guarantees  to  find  goods  for  cash  or 
cash  for  goods  or  to  pay  the  difference.  The 
evidence  in  the  case  establishes  the  following 
propositions  in  connc'tion  with  pakki  adat  deal- 
ings, (i).  That  the  pakka  adatia  has  no  authority 
to  pledge  the  credit  of  the  up-country  constituent 
to  the  Bombay  merchant  and  that  no  contractual 
privity  is  established  between  the  up-country 
constituent  and  the  Bombay  merchant,  (i  .  That 
the  up-country  constituent  has  no  indefeasible 
right  to  the  contract  (if  any)  made  by  the  pakka 
adatia  on  receipt  of  the  order,  but  the  pakka  adatia 
may  enter  into  cross  contracts  with  the  Bombay 
merchant  either  on  his  own  account  or  on  account 
of  another  constituent,  and  thereby  for  practical 
purposes  cancel  the  same.  ( i  i  .  The  pakka  adatia  is 
under  no  obligation  to  substitute  a  fresh  contract  to 
meet  the  order  of  his  first  constituent.  Held,  that 
the  defendant  knew  of  the  custom,  which  was 
not  unreasonable,  as  it  did  not  involve  a  conflict 
between  the  pakka  adatia'^  interest  and  duty. 
Bhagwakdas  v.   Kasji   (1905). 

I.  L.  K,  30  Bom.  205 

Pakki  adat  agency 


PANCHANNAGRAM. 
tenure  in — 


— Place  of  performance  of  contract  hy  pakki  adatya 
— Custom — Jvriidiction.  K,  a  Bombay  merchant, 
employed  S  as  his  agent  at  Akola  on  the  pakki 
adat  system.  On  K's  instructions  6'  entered  as 
his  agent  into  certain  contracts  at  Akola. 
On  an  agency  account  being  taken  a  sum  of  money 
was  found  to  be  due  from  .>  to  X.  On  K  suing 
for  this  sum  S  pleaded  that  the  High  Court 
at  Bombay  had  no  jurisdiction  to  hear  the 
suit  on  the  ground  that  no  part  of  the 
cause  of  action  had  arisen  in  Bombay.  Held, 
that  in  the  case  of  pakki  adat  agency  primarily 
the  place  of  payment  is  the  place  where  the 
constituent  resides,  but  payment  should  be  made 
in  any  other  place  if  the  constituent  has  chosen 
to  give  directions  to  that  effect  and  that  the 
High  Court  at  Bombay  had  jurisdiction  to  try 
the  suit.  Per  Chaxdavakak,  J.  : — A  pakki 
adatya's  liability  ceases  when  hard  cash  has  come 
into  the  hands  of  his  constituent.  Kedaemal 
V.  SusAjMAL  (1908)      .     I.  L.  E.  33  Bom.  364 

PALA  OR  TURN"  OF  WORSHIP. 

See    Hrs-DU    Law     .     10  C.  W.  N.  825 

PAIiAYAM,  NATURE  OF. 

See    Hdtdtt    Law — I>-hzrita>-ce. 

I.  li.  R.  28  Mad  508 

ancient  estate  of  Udaipur — 

See  HnfDU  Law       .      10  C.  "W.  N".  95 

PANCHALS. 

See    HiKDU    Law. 

L  L.  E.  33  Bom.  693 


See   Revesue   Sale  Law,  s.  2. 

13  C.  W.  N.  633 
PAN"CHAYAT. 

L    District     panchayat— J/a<L 

Beg.  XII  of  1816— Mad.  Beg.  VII  of  1816— Madras 
Civil  Courts  Act,  III  of  1873.  Neither  the  total 
repeal  of  Reeulation  Vil  of  1816  by  Act  III  of  1813 
(Madras  Civil  Courts  Act)  nor  the  partial  repeal 
of  Regulation  XII  of  1816,  so  far  as  it  contained 
wordsof  reference  to  Regulation  VII  of  1816,  abo- 
lished the  jurisdiction  of  district  panchayats.  A 
Collector  cannot  order  a  reference  to  a  district  pan- 
chayet  under  Regulation  XII  of  1S16  unless  there 
has  been  (i)  an  inquiry  as  to  whether  the  parties 
will  submit  to  the  jurisdiction  of  a  village 
panchayar ;  (ii)  an  objection  from  either  party  to 
such  reference  and  a  request  in  writing  by  one  of 
the  parties  that  the  matter  be  referred  to  a  district 
panchayet.  Chikati  Zamdtdar  v.  Peddakdiedi 
Zamdcdar  .         .    I.  L,  R.  8  Mad.  569 

2 Mad.  Beg.  XXXIl 

of  1802— Mad.  Beg.  Xll  of  1816—Ca^es  in  which 
a  district  panchayat  may  be  appointed — Finality 
of  atcard — Notice  of  nomination  of  panchayatdars. 
The  applicability  of  the  procedure  provided  in 
Madras  Regulation  XII  of  1816  is  not  limited  to 
cases  in  which  a  breach  of  the  peace  has  taken 
place  or  is  apprehended.  When  a  district  pancha- 
yat, app<)inted  under  that  Regulation,  has  come 
to  a  decision,  that  decision  is  final  and  conclusive 
between  the  parti*  and  cannot  be  impeached  or 
set  aside,  except  in  the  manner  prescribed  by  the 
Regulation.  Such  decision  is  not  invalid,  because 
only  one  party  consented  to  the  reference  of  the 
matter  in  dispute  to  a  panchayat,  or  because  the 
other  party,  who  protested  against  the  proceed- 
ings, had  not  notice  of  the  time  when  the  nomina- 
tion of  the  panchayatdars  was  to  take  place. 
Xarayaxa  r.  Cha>,-dea        .    I.  L.  R.  15  Madl  1 

PANCHNAMA. 

. —  refusal  to  attend  to  make 

See  Bombay  Distbict  Police  Act,  s.  53. 
L  L.  R.  22  Bom.  970 

PANNA    MAHARAJAH  OF. 

See  Appeal  to  Privy  Coxtscil. 

1.  L.  E.  32  Gale.  1 
PAPER-BOOKS. 

See     Practice. — Civil      Cases — Papeb- 

BOOKS. 

disallo'wance   of   cost  of    print- 


ing— 


See  Privy  Coukcil,  Practice  of — Costs 
L  R.  29  L  A.  156 

—  failure  to  deposit  costs  of— 

See     Letters     Pate>'t.      High  Coxtbt, 
CL.  15  .         .     L  Ii.  E.  23  Calc.  33» 

See  LnnTATiox  Act.    1877,  Art.   168. 

I.  Ii.  E.  23  Gale.  33» 
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PAPEK-BOOKS — concld. 

failure  to  deposit  costs  of— concld. 

See  Review — Powek  to  Review. 

I.  L.  R.  23  Calc.  339 
I.  L.  R.  24  Calc.  350 

PAPER  CURRENCY  ACT  XX  OP  1882- 

s.  25— 

See  Pbomissory   Note— Foem. 

I.  L.  R.  16  Bom.  689 

PARAMOUNT  TITLE. 

claim,  of — 


See  Mortgage  . 
See  Resjcdicata. 


11  C.  W.  N.  284 


I.  L.  R.  34  Calc.  868 

PARDANASHIN  WOMEN. 

See  Appellate  Cotjkt— Errors  Affect- 
rsG  OR  not  Merits  of  Case. 

I.  L.  R.  25  Calc.  807 
2  C.  W.  N.  566 

See  Attachment — Attachment  of  Per- 
son       .         .         I.  li.  R.  7  Calc.  19 
17  W.  R.  86 

See    Commission — Civil    Cases. 

6  C.  W.  N.  927 

See    Commission — Criminal     Cases. 

I.  li.  R.  5  All.  92 

I.  L.  R.  15  Calc.  775 

I.  li.  R.  24  Calc.  551 

See  Evidence — Parol  Evidence — Vary- 
ing or  Contradicting  Written  In- 
struments. 

1  B.  L.  R.  O.  C.  28  ;  31  note 

See  Inspection  of  Documents. 

I.  L.  R.  8  All.  265 

See    Limitation — Question    of   Limita- 
tion      .         .     I.  L.  R  29  Calc.  664 
^ee     Onus     of     Proof — Decrees    and 
Deeds,  Suits  to  enforce  or  set  aside. 
10  B.  li.  R.  205 
13  B.  li.  R.  427 
L.  R.  1  I.  A.  192 

^ee  Pauper  Suit — Appeals. 

I.  L.  R.  24  All.  172 

See  Principial  and  Agent — Authority 

OF  Agents      .     I.  L.  R.  7  Calc.  245 

li.  R.  8  I.  A.  39 

See  Registrar  of  High  Court. 

I.  li.  R.  16  Calc.  330 

See  Undue  Influence. 

I.  L.  R.  33  Calc.  773 

See  Will — Attestation. 

I.  li.  R.  16  Calc.  19 

deeds  executed  by — 

See  Mahomedan    Law. 

I  li.  R.  31  Bom.  165 


PARDANASHIN  WOMlBlil—contd. 

. execution  of  documents  by — 

See  Evidence        .       13  C.  "W.  N  370 

See  Transfer  of  Property  Act.  s  .   59. 
13  C.  W.  N.  40 

1. Dealings  with  parda  women 

— Onw)  of  proof — Evidence  of  bona  fide-'.  A  Hindu 
parda  woman  is  entitled  to  receive  in  the  Courts  of 
this  country  that  protection  which  the  Court  of 
Chancery  in  England  always  extends  to  the  weak, 
ignorant  and  infirm,  and  to  those  who  for  any  other 
reason  are  specially  likely  to  be  imposed  upon  by  the 
exertion  of  undue  influence  which  is  presumed  to 
have  been  exerted  unless  the  contrary  be  shown. 
In  all  dealings,  therefore,  with  persons  so  situated, 
it  is  incumbent  on  the  party  interested  in  upholding 
the  transaction  to  show  that  its  terms  are  fair  and 
equitable,  the  most  usual  mode  of  discharging  such 
onus  being  to  show  that  the  lady  had  good  indepen- 
dent advice  in  the  matter,  and  acted  therein  alto- 
gether at  arm's-length  from  the  other  contracting 
party.     Rakhun  v.  Ahmed  Hossein 

22  W.  R.  443 


2. 


Execution   of  deed  by  par- 


danashin — Registration  of  deed — Evidence  of  exe- 
edition.  In  cases  of  transactions  by  parda  woman 
mere  registration  does  not  go  far  to  corroborate  the 
proof  of  their  validity  unless  a  mutation  of  names 
takes  place,  which,  if  done  under  a  mooktearnama 
has  not  the  same  effect  as  against  a  parda  woman  as 
it  has  against  a  person  capable  of  transacting  his  own 
business  and  acting  for  himself.  W^here  the  con- 
veyance by  a  parda  wuman  is  impeached,  there 
ought  to  be  clear  evidence,  not  of  the  n:ere  signa- 
ture by  the  party,  but  that  the  secluded  woman  had 
the  means  of  knowing  what  she  was  about.  FuzzuL 
Hossein  v.  Amjud  Ali  Khan      .     17  W.  R.  523 

Registration — 


Evidence  of  genuineness.  The  mere  registration  of 
a  lease  is  no  proof  of  its  genuineness,  especially  in  the 
case  of  a  lease  which  was  first  produced  as  a  valid 
instrument  nearly  nine  years  after  its  execution,  and 
which  was  alleged  to  have  been  granted  by  a  parda- 
nashin  lady,  but  no  satisfactory  evidence  was  given 
that  she  had  put  her  signature  and  seal  to  it,  and 
that  she  did  so  with  a  knowledge  of  the  nature  and 
contents  of  the  instrument.  Doolee  Chand  v. 
OoMDA  Khanum         .         .         .     18  W.  R.  238 

Explanation  of 


document.  In  order  to  charge  a  pardanashin  woman 
upon  an  instrument  or  power  purporting  to  have 
been  executed  by  her,  it  is  requisite  that  the  person 
relying  on  such  a  document  should  give  satisfactory 
evidence  that  it  has  been  explained  to  and  under- 
stood by  her.  Sudisht  Lal  v.  Sheobharat  Koer 
I.  li.  R.  7  Calc.  245 

Onus   probandi 


Evidence  of  deed  being  explained — Pardanashin 
without  legal  assistance.  Where  the  defendant, 
who  was  shown  to  be  an  illiterate  pardanashin  lady, 
denied  on  her  oath  that  in  executing  a  wakfnama 
she  had  any  intention  of  creating  an  absolute  wakf 
or  that  she  understood  the  effect  of  the  deed  when 
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she  executed  it,  the  onus  was  on  the  plaintiffs  to 
show  that  she  was  fully  aware  of  the  character  of 
the  document  and  its  legal  effect,  and  that  she  had 
proper  professional  advice  at  the  time  of  its  execu- 
tion. In  the  absence  of  such  proof : — Held  that 
the  deed  was  not  binding  on  her.  Delkoos  Bakoo 
Begttm  v.  Ashgab  Ally  Khax 

15  B.  li.  R  167  :  23  W.  R.  453 

Hdd,  in  the  same  case  on  appeal  to  the  Privy 
Cooncil,  who  affirmed  the  judgment  of  the  High 
Court :  a  Court,  when  dealing  with  the  disposition 
of  her  property  by  a  parda  woman,  ought  to  be 
satisfied  that  the  transaction  was  explained  to  her 
and  that  she  knew  what  she  was  doing,  specially 
in  a  case  where,  without  legal  assistance,  no 
consideration,  and  without  any  equivalent,  she  has 
executed  a  document,  written  in  a  language  she  does 
not  understand,  which  deprives  her  of  aU  her  pro- 
perty. In  the  case  of  a  pardanashin  woman  who 
has  no  legal  assistance,  the  ordinary  presumption 
that  if  a  person  of  competent  capacity  signs  a  deed, 
he  understands  the  instrument  to  which  he  has 
affixed  his  name,  does  not  arise.  Ashgab  Ali 
V.  Delboos  Basoo  BEGTru  .  L  li.  B.  3  Calc.  324 


See  also  the  cases 
BATi    Dasi     . 

Kastailal 


of 


Maxohae  Dass  v.  Bhaga- 
1  B.  L.  E.  O.  C.  28 

JOWHABI     f.      KamISI     DeBL 

1  B.  Ij.  E.  O.  C.  31  note 

Thakoobdeex    TrwABY  r.  Au  Hosseix  Khas 

13  B.  li.  E.  427 :  21  W.  E  340 

Ii.  E.  1  I.  A.  192 

SoOSDITB    KOOJLABEB   DEBL4,  r.   KlSHQBEE      LaL 

Seis 5  W.  E.  246 

Roop  Nabaet  Setgh  r.  GrjADHUB  Peeshad 
Xabaet  .         .         .         .   9  W.  E.  297 

"•  Death-led  dispo- 
sition—Proof  of  hand  fide  intention.  WTiere  a  deed 
purports  to  have  been  executed  bv  a  parda  woman, 
the  Court  should  see  that  it  was'fairlv  taken  from 
her,  and  that  she  was  a  free  agent  and  dulv  informed 
of  what  she  was  about.  When  the  disposition  is 
m  the  nature  of  a  death-bed  disposition,  the  Court 
that  upholds  it  ought,  from  whomsoever  it  proceed- 
ed, to  be  satisfied  that  it  was  the  free  voluntary  act 
of  the  party  by  whom  it  purports  to  have  been 
executed,  and  expressed  her  real  intention.  Gbish 
Cht^-deb  Lahobee  v.  BHrGGOBrTrr  Debia. 

14  W.  E.  P.  C.  7  :   13  Moo.  I.  A.  419 


IT 

/•  ..      ~     ~ — -. ; Mookteamamah, 

laMity  of.  The  issue  bemg  as  to  whether  a  certain 
mookteamamah,  which  purported  to  have  been 
signed  by  the  respondent,  was  valid  or  not,  the 
validity  of  the  mookteamamah  was  pronounced 
against,  as  there  was  no  legal  proof  of  its  execution 
and  the  absence  of  legal  proof  was  not  compen- 
sated by  any  legitimate  inference  arising  out  of  or 
by  any  of  the  facts  disclosed  bv  the  other  parts  of 
toe  case,  the  whole  of  the  transactions  relative  to 
the  execution  thereof  being  of  a  verv  questionable 
character.  Seettl  Peeshad  t-.  D^OLHCf  Badam 
KoswuB  .  8  W.  E.  P.  C.  22  :  11  Moo.  L  A.  268 

VOL.  IV 


PAEDANASHUr  WOMEN— corUi. 

8.  DocumerU  obtained 

by  chief  male  member  of  family.  A  document  ob- 
tained by  the  chief  male  member  of  a  family  from  a 
parda  woman  should  receive  a  strict   construction. 

SOOKYABOVE  AmMAL  V.   LaTCHMI  AitMAL. 

13  W.  E.  p.  C.  3 


9.  Contract  with  par- 

\    danaahin  uximan — Proof  as  to     bnoicledge    of  tran- 
j    saction  before   execution   of  document.     Where  two 
'    Xambudri  females — a  mothw  and  daughter  (plaint- 
j    iff) — executed  a  document    in    favour  of   defend- 
j    ant,  a  male   relative  (nephew  of  the  former),  which 
j   ptirported   to  divest   the   plaintiff  and  her  mother 
I    of  the  entire   property    of    the    illom    of    which 
j    they  were  the  sole  proprietors,  and  to  vest  it  in  the 
j    defendant  in  conaderation  of  his  promise  to  marry 
I    and  raise  up  heirs  to  the  illom  to  which  the  plaintiff 
j    and    her   mother  belonged,   and  to   maintain  the 
'    plaintiff  and  her  mother  till  death,  and  it  was  proved 
that  plaintiff  was  well  aware  of  what  she  was  doing, 
and  had  subsequently  clearly  recognised  the  defend- 
ant   as  absolute   proprietor  of    the    property  and 
was  contented  with  his  having  assumed  the  position 
pointed  out  in  the  document  : — Held,  that  the  tran- 
saction was  valid,  and  could  not  be  called    into 
question  on  the  suggestion  that  plaintiff  was  placed 
at  a  disadvantage  and  was  not  fully   cognizant  of 
the  irrevocable  nature  of   the  deed  ;  and  that  the 
rule  laid  down  by  the  Privy  CouncU  in  Ashgar  Ali 
V.  Delroos  Banoo  Begam,  I.L.  R.  3  Calc.  324,  and 
in  Tacoordeen  Tewarry  v.  Ali  Hossein   Khan,  L.  R. 
1  I.  A.  192,  had  been  compHed   with,  and  that  de- 
fendant had   discharged  the  burden  of  proof   upon 
him.     Tamabashebbi  Sitithbis    Axdabjaxom  v. 
Mahaxat    Vasudevan    Xambttdbipad. 

I.  L.  E.  3  Mad.  215 


10. 


Raising  of  un- 


necessary defence  by  legal  adviser.  Observations  re- 
garding instructions  by  a  pardanashin  lady  in  a 
warrant  of  attorney  to  her  pleader  to  do  "  necessary 
acts."     MoiTMOHixi  Dassi  t-.  KaixdasI  Ahiei 

2  C.  W.  N.  292 

H Conditions  neces- 
sary to  the  valid  execution  of  a  document  by  parda- 
nashin— Suit  to  set  aside  deed — Onus  probandi. 
Where  a  deed  executed  by  a  pardanashin  woman 
is  sought  to  be  set  aside,  it  is  for  the  party  wishing 
to  uj)hold  the  deed  to  show  affirmatively  that 
the  transaction  intended  to  be  carried  out"  bv  the 
deed  was  a  reasonable  one  ;  that  the  executant 
was  fully  cognizant  of  the  meaning  and  legal  and 
practical  effect  thereof,  and  that  she  executed  the 
same  with  her  full  and  free  consent,  that  is  to  sav. 
that  she  had  independent  advice  on  the  subject  and 
was  not  otherwise  as,  e.g.,  by  reason  of  bodilv  or 
mental  infirmity  or  by  reason  of  fraud  or  coercion 
practised  upon  her,  incapable  of  giving  a  rational 
consent  to  the  transaction.  One  J/,  a  pardanashin 
lady  of  some  70  years  of  age,  and  more  or  less 
illiterate,  executed  on  the  11th  September  1888 
a  deed  which  purported  to  divest  her  immediatelv 
of  all  her  property  in  favour  of  her  son  H  who  was 
dumb  and  imbecile,  her  daughter  5  who  was  named 
in  the  deed  as  guardian  of  H,  and  that  daughter's 
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son  Y.  Y  was  betrothed  to  a  daughter  of  one  F 
and  one  oi  S's  daughters  was  married  to  one  S  H. 
Those  two  persons,  viz.,  F  and  S  H,  were  mainly 
instrumental  in  procuring  the  execution  of  the  deed 
in  question.  The  deed  was  drafted  in  very  arti- 
ficial language,  and  it  was  not  shown  that  the  exe- 
cutant ever  understood  its  contents  or  effect.  The 
executant  was,  moreover,  at  the  time  of  execution 
in  ill-health  and  great  mental  distress,  owing  to  the 
death  of  her  son,  H,  which  had  happened  some 
months  previously.  The  deed  was  also  executed 
in  the  absence  of  the  person  who  was  at  that  time 
the  executant's  chief  adviser  and  the  manager 
of  her  property.  Lastly,  it  appeared  that,  as  soon 
as  the  executant  came  to  know  what  the  true 
nature  of  the  deed  was,  and  that  proceedings  had 
been  initiated  in  the  Revenue  Department  for  muta- 
tion of  names,  she  took  immediate  measures  to 
show  her  dissent  from  the  provisions  of  the  deed 
and  her  disapproval  of  what  had  been  done  there- 
under. Held,  that  under  the  circumstances  above 
set  forth  the  deed  in  question  could  not  be  considered 
as  having  been  executed  under  the  conditions  neces- 
sary in  such  cases,  and  must  be  set  aside.  Ashgar 
All  V.  Delroos  Banoo  Begam,  I.  L.  R.  3  Calc.  324; 
Mahomed  Baksh  Khan  v.  Hosseini  Bibi,  I.  L.  R. 
15  Calc.  684  ;  Behari  Lai  v.  Hahiha  Bibi,  I.  L.  R.  8 
All.  267,  and  Kaniz  Fatinia  v.  Abbas  Ali,  I.  L.  R. 
8  All.  627,  referred  to.     Mariam  Bibi  v.  Sakina 

I.  L.  R.  14  All  8 


12. 


Prooj  of  explana- 


tion of  deed — Gosha  women,  deed  executed  by — 
Onus  of  'proof.  In  a  suit  on  a  mortgage  it  was 
held  that  two  gosha  women,  who  had  executed  the 
instrument  in  conjunction  with  their  son  and  bro- 
ther respectively,  were  not,  under  the  circum- 
stances, entitled  to  have  their  shares  exonerated 
for  want  of  proof  that  the  transaction  had  been 
explained  to  them.  Ashgar  Ali  v.  Delroos  Banoo 
Begum,  I.  L.  R.  3  Calc.  324,  distinguished,  Badi 
Bibi  Sahibal  v.  Sami  Pillai. 

I.  L.  B.  18  Mad.  257 


13. 


Proof  of  explana- 


tion of  deed  executed  by  pardanashin  woman — 
Mortgage  of  ancestral  property  made  by  Hindu  widow 
under  power  of  attorney  given  by  her  to  male  relative. 
It  is  absolutely  necessary,  before  holding  that  a 
pardanashin  lady  or  her  property  is  liable  on  a 
contract  alleged  to  have  been  made  by  her,  or  in 
consequence  of  an  alleged  execution  by  her  of  a 
general  power-of-attorney,  to  be  reasonably  satisfied 
that  the  liability  she  was  incurring  and  the  nature 
of  the  transaction  were  explained  to  her  ;  and  more 
particularly  is  this  the  case,  if  it  is  sought  by  reason 
of  her  having  executed  a  document,  to  fix  her  and 
her  property  with  a  liability  to  pay  a  debt,  which, 
if  the  document  had  not  been  executed  by  her  or  by 
an  agent  appointed  by  her  with  adequate  power, 
could  not  have  been  enforced  against  her  property. 
Achhan  Kuar  v.  Thakue  Das. 

I.  L.  R.  17  All.  125 

Upheld  by  Privy  Council  in  Sham  Sunder  Lal 
V.  Achhan  Kunwab     [ .         .        I.  L.  21  AIL  71 

L.  R.  25  I.  A.  183 
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14. Dealings 


with 


pardanashin — Quasi-pardanashin — Proof  of  incapa- 
city for  business.  A  woman  cannot  be  held  to 
be  a  g^itasj-pardanashin.  If  she  is  not  actually  a 
pardanashin,  sufficient  incapacity  for  business  must 
be  proved  in  order  to  throw  upon  those  dealing 
with  her  the  duty  of  taking  special  precautions. 
Hodges  v.  Delhi  and  London  Bank. 

L.  R.  27  I.  A.  168 


15. 


■  Variance  between 


pleading  and  proof.  Judgment  of  the  High  Court 
dismissing  a  plaintiff's  suit  confirmed  on  the  evi- 
dence in  a  case  in  which  plaintiff  sought  in  the  lower 
Court  to  set  up  a  deed  of  alleged  sale  from  a  Maho- 
medan  pardanashin  lady  in  favour  of  her  niece, 
which  position  he  abandoned  before  the  High  Court, 
where  he  suggested  that,  although  it  was  not  good 
as  a  deed  of  sale,  it  would  be  good  as  a  deed  of 
bounty,  the  sale  being  colourable  for  the  purpose 
of  giving  effect  to  a  gift  which  otherwise  it  might 
be  difficult  to  make  under  the  Mahomedan  law. 
Kumeeroonissa  Begum  v.  Syuffoollah. 

16  W.  B.  P.  C.  32 

Affirming    s.c.     Kumeeroonissa    Begum      v. 
Syfoollah  Khan     ...      5  W.  R.  198 


16. 


Gift    by   Hindu 


lady  to  mooktear — Onus.  Where  a  mooktear  sued 
his  client,  a  Hindu  widow,  upon  a  purwannah  bear- 
ing the  clients'  seal  and  purporting  to  give  away 
valuable  properties  without  any  substantial  consi- 
deration : — Held,  that  the  onus  was  on  the  plaintiff 
to  satisfy  the  Court  fully  as  to  the  circumstances 
under  which  the  clients'  seal  was  obtained  and  to 
prove  that  the  gift  was  made  advisedly.  Ram 
Pershad  Misser  v.  Phoolputtee    .    7  W.  R.  98 


17. 


Gift   by     Maho- 


medan lady  to  one  in  a  fiduciary  position.  Where 
a  Mahomedan  lady  conveyed  to  her  confidential 
adviser  and  two  other  persons  the  house  in  which 
she  dwelt  by  deed  of  gift,  which  (though  read  over 
and  explained  to  her  by  a  clerk  who  acted  both  for 
the  donees  and  her)  was  executed  by  the  lady  with- 
out independent  professional  advice,  and  without 
the  advice  of  the  heads  of  her  caste,  it  was  decreed, 
at  the  instance  of  her  heirs  after  her  death,  that  the 
deed  should  be  set  aside.  Rujabai  v.  Ismail 
Ahmed        ....        7  Bom.  O.  C.  27 


18. 


Proof   of    execu' 


tion — Evidence  of  knowledge  of  contents  and  of  free 
agency.  A  suit  was  brought  upon  a  bond  purport- 
ing to  have  been  executed  on  behalf  of  two  Maho- 
medan pardanashin  ladies  by  their  husbands,  and 
to  charge  their  immoveable  property.  The  bond 
was  compulsorily  registerable,  and  it  was  presented 
for  registration  by  a  person  who  professed  to  be 
authorised  by  a  power-of-attoruey  in  that  behalf. 
The  only  proof  given  by  the  plaintiff  that  this  power- 
of-attorney  was  executed  by  the  ladies,  or  with  their 
knowledge  and  consent,  was  the  evidence  of  a  wit- 
ness who  deposed  that  he  was  not  personally  ac- 
quainted with  them,  nor  did  he  know  their  voices ; 
that  he  went  to  their  residence  ;  that  there  were  two 
women  behind  a  parda  who  the  executants  of  the 
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bond  said  were  their  respective  wives,  and  that  these 
women  acknowledged  they  had  mauie  the  power- 
of-attorney.  There  was  nothing  to  show  that  the 
ladies  had  ever  benefited  in  any  way  from  the 
money  advanced  under  the  bond.  Held,  that,  even 
if  the  ladies  behind  the  parda  were  in  fact  the  two 
defendants,  this  evidence  woidd  not  be  enough  to 
bind  them,  and  that  it  was  for  the  plaintiff,  who 
sought  to  bring  their  property  to  sale  on  the  strength 
of  a  transaction  with  them,  to  show  that  they  were 
free  agents  in  the  matter,  and,  having  a  clear 
knowlaige  of  what  they  were  doing,  accorded 
their  consent  to  it.  Buzloor  Raheem  v.  Sumsoon- 
nissa  Begum,  11  Moo.  I.  A.  551  ;  Ash  gar  Ali  v. 
Ddroos  Banoo  Begum,  I.  L.  R.  3  Calc.  324,  and 
Sudisht  Lai  v.  ShedbarrJ,  Koer,  1.  L.  R.  7  Calc.  245, 
referred  to  bv  Mahmood,  «/.  Behari  Lal  v.  Hj^bib- 
BA  BiBi     .  '      .         .         .     I.  L.  R.  8  AIL  267 


19. 


JIahamedan  law 


— Sale  of  an  tmdidided  share — Burden  of  proving 
validity  of  sale  by  a  gosha  tcoman.  Suit  for  parti- 
tion and  possession  of  an  undivided  share  of  pro- 
I^erty  sold  to  plaintiff  by  an  aged  gosha  lady  of  the 
class  of  Canarese  Mahomedans  called  Navayats. 
The  property  sold  was  the  vendor's  share  as  heiress 
-of  her  father,  brother,  and  sista-,  who  died  in 
1856,  1866,  and  1871,  respectively  ;  but  it  appeared 
that  the  property  of  the  family  had  been  in  the 
possession  of  one  managing  member  since  1856. 
Held,  that  the  plaintiff  having  discharged  the 
burden  of  proving  that  the  conveyance  to  him  was 
voluntarily  executed,  and  that  the  transaction 
evidenced  by  it  was  real  and  horui  fide,  the  con- 
veyance was  operative.    Khatija  r.  Ism  ah. 

I.  L.  R.  12  Mad,  380 


20. 


Sale  of  viUages 


by  a  wife  to  her  husi>and — Proof  of  execution  of  deed 
of  sale.  The  purchase-money  had  not  been  paid  on 
-what  purported  to  be  a  deed  of  sale  of  villages  by  a 
Mahomedan  wife  to  her  husband  for  a  price  which, 
however,  the  deed  acknowledged  to  have  been  paid- 
After  her  death,  two  of  her  relations,  disputing  the 
■due  execution  of  the  sale-deed,  sued  the  husband, 
who  had  obtafced  possession,  claiming  in  the  alter- 
native either  that  they  should  obtain  their  shares  in 
the  property  of  the  deceased,  or,  if  the  sale  of  the 
villages  should  be  maintained,  that  they  should 
receive  their  proportion  of  the  price  as  due  to  the 
estate  left  by  her.  The  two  Courts  below  concurred 
in  finding  that  the  wife,  a  pardanashin,  was  capable 
of  managing  her  own  affairs,  and  that  she  had  not 
received  the  price.  The  first  Court  inferred  from 
the  state  of  things  that  the  wife  had  in  a  manner 
made  a  gift  of  the  villages  to  the  husband.  The 
High  Court  reversed  that  judgment,  and  decided 
that,  with  regard  to  the  probability  of  influence  on 
the  part  of  the  husband,  the  absence  of  any  inde- 
pendent advice  for  the  wife  and  other  circumstances, 
the  transaction  was  without  effect.  The  Judicial 
Committee  found  that  there  not  being  a  case  of  un- 
due influence  exercised,  either  made  by  the  plaint 
or  raised  by  the  issues,  they  found  no  evidence  that 
tile  price  stated  was  inadequate,  or  the  sale  an  im- 
provident one,  or  that  the  husband  had  been  re- 
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leased  from  having  to  pay  the  price.  From  the 
findings  on  the  evidence  the  presumption  was  that 
the  wife  intended  to  pass  the  property  for  some  pur- 
pose, and  that  the  suggestion  of  a  gift  being  exclud- 
ed, the  deed  operated  as  a  sale  according  to  what  it 
purported  to  be.  They  did  not  throw  any  doubt 
on  the  sound  doctrine,  laid  down  in  numerous  cases, 
as  to  the  obligations  upon  persons  taking 
benefits  from  pardanashin  ladies.  To  the  one 
surviving  plaintiff  was  awarded  a  moiety  of 
the  price  paj-able  by  the  husband,  who  himself 
inherited  the  balance.  Muhammab  Ikra^i-ud- 
Dl^-  V.  Najibax        .         .     I.  L.  R.  20  AIL  447 

L.  R.  25  I.  A.  137 
2  C.  W.  N".  545 


2L 


Want     of     legal 


advice — Misapprehension.  A  deed  conveying  the 
interest  of  a  native  married  woman  in  land  wUl  not 
be  set  aside  on  the  ground  of  want  of  legal  advice 
or  misapprehension,  where  the  husband  is  aware  of 
the  alienation,  and  it  is  not  shown  that  there  is  a 
gross  inadequacy  of  price.  Mosohttb  Doss  v. 
KHoooi.sxrs  BEGtTM    ....     Cor.  121 


22. 


Loan  for  Maho 


medan  women  on  bond  executed  under  mookt^ar- 
namah — Onus  on  lender — Necessity.  Where  A 
wishes  to  charge  Mahomedan  ladies  under  a  bond 
executed  in  their  absence  by  B  under  a  mooktear- 
namah,  even  if  there  was  no  collusion  between  A 
and  B,  A  is  bound  to  show  that  there  was  no  negli- 
gence on  his  part ;  that  the  advance  was  made  after 
satisfying  himself  that  it  was  taken  for  their  use, 
and  was  required  by  them  for  the  purposes  stated 
in  the  mooktearnamah  {viz.,  for  the  payment  of 
their  debts) ;  and  also  that  the  money  was  applied 
to  the  use  of  the  ladies.  Golam  Sobhax  i-.  JJro- 
DTJN  MoHTTS  Pattl       .         .         .     18  W.  R.  257 


23. 


Attendance  of  pardanashin 


in  Court — Personal  attendance  of  accused  per- 
son— Criminal  Procedure  Code,  s.  205.  Held, 
where  a  Magistrate  had  issued  a  summons  toja  "  par- 
danashin "  woman,  alleged  to  be  of  good  position, 
who  was  accused  of  an  offence,  that  the  Magistrate 
should  have  dispensed  with  the  personal  attendance 
of  the  accused  and  permitted  her  to  appear  by  plea- 
der, until  such  time  as  he  had  before  him  clear,  direct 
and  reliable  prima  facie  proof  that  the  accused  had 
a  real  charge  to  answer.^  In  the  mattur  of  the 
petition  of   Rahdi   Bibi         .     L  L.  R.  6  AIL  59 


24. 


Examination      of     parda- 


nashin—  Witney — Right  to  he  examined  on  com- 
mission, A  pardanashin  woman,  summoned  as  a 
witness  in  a  criminal  case,  has  a  right  to  be  exempt- 
ed from  personal  attendance  at  Court,  and  to  be 
examined  on  commission.  In  the  matter  of  the 
petition  of  Horro  Soosdery  Chowdttratx 

L  L.  R.  4  Calc.  20  :  3  C.  Ii,  R.  93 


25. 


Privileges  of,  as 


witnesses — Attendance  in  CourL  Privileges  of  par- 
danashin ladies  when  attending  Court  in  palanquins 
as  witnesses  considered.  The  general  rule  is  that 
the  lady  should  be  admitted  into  Court  in  her  palau- 
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quin   and    give    her    evidence  in  it,    after  being 
properly  identified.     Qxjeen  v.  Roberts. 

1  B.  L.  R.  S.  K".  5 

26.    Attendance    in 


Court.  The  Court  will  extend  the  privileges  of 
parda  to  •u-omen  ■uho,  though  not  parda,  are  not 
accustomed  generally  to  appear  before  the  public. 

IvISTOMOHUX  MOOKEEJEE  V.  AdARMONEY  DaBEE. 

2  Hyde  88 


27. 


Attendance  in 


Court — Identification.  The  examination  by  com- 
mission of  a  pardanashin  woman  is  not  necessary 
where  she  can  be  examined  in  Court  in  a  palki  or 
otherwise  on  a  proper  identification.  NuSRUT 
Baxoo  v.  Mahomed  Sayem        .       18  W.  R.  230 


28. 


Fight  of  parda- 


v.asMn  lady  to  he  examined  on  commission — Civil 
Procedure  Code  {Act  XIV  of  1822),  s.  640.  The 
defendant  applied  for  a  commission  to  examine  a 
Hindu  pardanashin  lady.  The  plaintiff  objected  on 
the  groiind  that  the  lady  had  prior  to  this  appeared 
in  public  and  had  also  been  examined  in  Court  in  a 
palki.  Held,  that  the  lady  being  a  pardanashin, 
she  was  entitled  to  be  examined  on  commission. 
MOHESH  Chunder  Addy  v.  Maxick  Lall  Addy. 

I.  L.  R.  26  Calc.  650 
3  C.  W.  N".  751 

Chamatkar  Mohixey  Dabee  v.  Mohesh  Chttn- 
derBose      .         .     I.  L.'R.  26  Calc.  651  note 

3  C.  W.  W.  750 


29. 


Civil   Procedure 


Code  {Act  XIV  of  1882),  s.  640—Commis^non  to 
examine  witnesses.  In  an  application  to  examine 
the  plaintiff  under  commission;  it  was  admitted  that 
she  had  appeared  personally  in  the  Police  Court  and 
had  been  examined  by  the  ^Magistrate.  Ordered 
that  a  commission  do  issue  to  examine  the  plaintiff. 
Peovat  KrMAEEE  Dassee  v.  Opueba  Kissen  Sett. 

3  C.  W.  K".  753 


30. 


Privileges  of,  as 


ivitnesses — Civil  Procedure  Code,  1859,  s.  21.  In 
the  case  of  an  unmarried  girl  of  some  12  years  of 
age,  A^ithout  any  distinguished  rank  or  station,  but 
belonging  to  that  class  of  Hindu  society  the  female 
members  of  which  never  go  out  in  public,  it  \vas  held 
that  she  was  entitled  to  the  privilege  of  Act  VIII  of 
1859,  s.  21,  even  though  it  was  essential  to  have  her 
testimony  in  a  case  recorded  by  the  Judge  himself 
and  that  her  testimony  should  be  taken  out  of  Court 
under  suitable  precautions.  Maixath  Sixg  v. 
MooetaKooer       .         .         .         24W.  R.  375 


31. 


Irregularity     in 


mode  of  examination  prejudicing  the  accused.  Where 
the  complainants  were  pardanashin  ladies,  and  the 
Deputy  Magistrate  went  to  their  residence  and 
took  their  depositions  in  the  presence  of 
the  accused,  who  had  no  opportunity  of  cross- 
examining  inasmuch  as  the  deponents  were  in  a 
shut-up  room  : — Hdd,  that  the  Deputy  Magis- 
trate's procedure  was  unusual  and  uncalled  for, 
and  the  accused  was  prejudiced  by  the  way  in 
Mhich  the  examination  was  taken  ;    and  that  the 


PARDANASHIN  WOWEN—coiM. 

complainants  should  have  been  called  upon  to  make- 
their  charge  through  some  one  who  knew  the  facts . 
In  the  matter  of  the  petition  of  Judoo  Nttndox 
Lall         .         .  .         24  "W.  R.  Cr.  2a 


32. 


Personal  appear- 


ance in  Court — Practice.  Although  there  is  no 
provision  in  the  Criminal  Procedure  Code  which 
protects  pardanashin  ladies  from  appearing  in  a 
Court  of  Justice,  nevertheless  it  is  very  undesirable 
to  compel  the  attendance  of  such  persons.  It 
cannot  be  admitted  as  a  general  principle  that 
pardanashin  ladies  whose  evidence  is  required  in 
criminal  trials  are  to  be  allowed  to  compel  the- 
Courts  to  examine  them  at  some  other  place  than 
the  Court  house  itself.  In  the  matter  of  the  petition 
of  Din  Tarini  Debi,  I.  L.  R.  15  Calc.  77S,. 
and  In  re  Farid-un-nissa,  I.  L  R.  5  All.  92, 
referred  to.  Where  a  Magistrate  considered' 
it  necessary  to  take  the  evidence  of  a  pardanashin 
lady,  who  objected  to  appear  in  Court,  the 
High  Court  directed  him  to  make  arrangements 
so  as  to  take  her  evidence  either  in  an  empty  Court- 
room in  the  presence  of  himself,  the  accused,  and  the 
pleader  for  the  prosecution,  or,  if  no  empty  Court- 
room were  available,  in  his  own  private  room  or 
some  other  room  in  the  Court  building.  In  the 
matter  of  the  petition  of  BasaxtBibi. 

I.  li.  R.  12  All.  69 


33. 


Attendance     of 


pardanashin — Warrant  case — Issue  of  summons — 
Criminal  Procedure  Code,  1882,  ss.  204,  205 — Dis- 
cretion of  Court.  In  a  warrant  case,  the  accused 
being  a  pardanashin,  the  Magistrate  can  dispense 
with  her  attendence  under  s.  205  of  the  Criminal 
Procedure  Code,  if  he  issues  a  summons  in  the  first . 
instance,  and  this  he  has  a  discretion  to  do  under 
s.  204.  Bastjmoti  Adhikaeixi  v.  Btjdram  Kalita 
I.  L.  R.  21  Calc.  588 


34. 


Exemption  from  arrest — 


Execution  of  decree — Civil  Procedure  Code,  1859, 
s.  21.  Exemption  from  arrest  on  process  of  execu- 
tion under  s.  21,  Act  VIII  of  1859,  does  not  extend 
to  all  M'omen  of  rank,  but  is  limited  to  the  women 
therein  described, — women,  that  is,  "  who,  accord- 
ing to  the  custom  and  manners  of  the  country, 
ought  not  to  be  compelled  to  appear  in  public." 
Davis  i^.MiDDLETOx  .         .         8  W.  R.  282 


35. 


Execution     of 


decree.  Pardanashin  Momen  or  women  who,  ac- 
cording to  usage  of  the  country,  ought  not  to 
be  compelled  to  appear  in  public,  are  not  exempt 
from  arrest  in  execution  of  a  decree.  Maharaxi  of 
BuRDWAX'  v.  Baradasuxdari  Debt. 

1  B.  li.  R.  F.  B.  31 :  10  W.  R.  P.  B.  2L 

Rajchuxder  Roy  t;.  Shama    Sooxduri    Debt. 
I.  L.  R.  4  Calc.  583 

See  also  Kadumbixee  Dossee  v.  Koylash  Kami- 

neeDossee.  I.  Ii.  R.  7  Calc.  19 :  9  C.  L.  R.  25 

36. Execution    of  deed    by — 

Execution  of  mortgage  deed — Separate  explanation 
necessary  ichere  executants  are  in  saparate  inttresL 
Among  the  executants  of  a  deed  of  mortgage   of    a 
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testator's  estate  to  secure  debts  for  which  it  was 
liable  were  two  pardanashin  ladies,  one  an  executrix 
of  the  will,  the  other  a  donee  of  villages  from  the  tes- 
tator in  his  lifetime  which  in  her  hands  were  not 
liable  to  the  testator's  debts.  Held,  that,  to  raise  one 
issue  as  to  the  due  execution  of  the  deed  as  affecting 
both  ladies,  was  an  error  in  procedure.  Even  if  the 
executrix  was  rightly  held  liable,  there  must  never- 
theless be  clear  evidence  of  a  separate  explanation  of 
the  deed  to  the  donee  of  the  villages,  and  a  clear 
understanding  by  her  that  she  was  assuming 
liability  for  debts  not  her  own,  and  was  charging  her 
villages  thereis-ith.  A>->-oda  Mohtts  Roy  Chow- 
DHARi  V.  BnrBAX  MoHi>T  Debi  (1901). 

I.  L.  R.  28  Gale.  546  :  s.c.  5  C.  W.  N.  489 
L.  -R.  28  I.  A-  71 

37.     ___^   Son- production 

f>f  mukTitarnama — Evidence — Insufficiency  of  evi- 
dence that  deed  teas  explained  to  her  and  that  she 
understood  it.  In  a  suit  brought  against  a  parda- 
■nnshin  lady  on  a  mortgage  bond  which  purported 
to  be  signed  in  her  name  "'  by  the  pen  of  Soonder 
Lai,  son-in-law  and  am-mulchtar.''  under  a  mukhtar- 
namn.  which  was  not  produced  : — Held,  that  second- 
ary evidence  of  the  mukhiarnama  was,  on  the  facts 
put  forward  to  account  for  its  non-production,  in- 
admissible, but,  even  if  admissible,  it  was  not  suffi- 
cient to  show  that  Soonder  Lai  had  authority  to 
execute  the  bond.  Although  the  bond  was  said  to 
have  been  read  out  to  the  lady,  it  was  not  shown 
that  it  was  explained  to  her  or  that  she  understood 
its  conditions  and  effect :  Held,  therefore,  (affirming 
the  decision  of  the  High  Court),  that  she  was  not 
bound  bv  it.  Sudisht  Lai  v.  Sheobarat  Koer, 
I.  L.  R.'  7  Calc.  245,  followed.  Shambati  Koeri 
r.    .Jago    Bibi  (1902) 

I.  L  R.  29  Calc.  749 :  s.c.  6  C.  W.  N.  682 
L.  R,  29  I.  A.  127 


38. 


Wm— Win    of  a    Mahomedan 


lad-i — Rules  applicable  to  the  execution  thereof — 
Undue  influence — Indian  Succession  Act  (X  of  1865), 
8.  48  — wm  of  a  pardanashin  lady — Onus  probandi. 
When  dealing  with  the  case  of  a  will  or  a  deed, 
executed  by  a  pardanashin  lady,  a  particular  and 
peculiar  onus  rests  upon  those  who  come  forward  to 
support  the  document,  to  show  that  the  execu- 
tant thoroughly  understood  what  she  was  doing, 
and  was  thoroughly  and  fully  acquainted  vnth 
the  terms  of  the  document  she  was  executing. 
The  presumptions  as  to  the  knowledge  of  the 
executant  of  the  contents  of  the  document  she  is 
executing  do  not  equally  apply  in  the  case  of  a 
pardanashin  lady  as  in  the  case  of  other  persons. 
As  to  what  constitutes  undue  influence  in  this 
country,  a  useful  guide  is  afforded  by  s.  48  of  the 
Indian  Succession  Act.  It  is  true  that  that  sec- 
tion does  not  apply  to  the  wills  of  Mahomedans, 
but  for  all  that  it  is  a  useful  guide  as  to  what  does 
or  does  not  constitute  undue  influence.  Khas 
Mehal  r.  Admeostbator  Gexeral  of  Bengal 
<1901)  .       5  C.  W.  N.  505 

PARDON". 

See  Appboveb. 
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granting — 


6'€€  Confessiox — CoxFESsioxs  TO  ^Magis- 

TKATE         .         .  I.  L.  R.  2  All.  260 

I.  L.  R.  22  Calc.  50 

See  Crimix.\l  Pbocedcre  Code.  ss.  337. 
338  .      I.  L.  R.  30  Bom.  611 

See  Cf.imixal  Pkocedcke  Code,  ss.337  to 
339. 

See  Evidence — Criminal  Cases — Exam- 

iSATiox  and  Statemexts  of  Accused. 

I.  L.  R.  1  Bom.  610 

I.  L.  R.  2  Aii.  260 

8  W.  R.  Cr.  53 

14  W.  R.  Cr.  10 

5  N.  W.  217 

I.  L.  R.  11  Calc.  580 

I.  L.  R.  10  Bom.  190 

I.  li.  R.  23  Bom.  213 

See  Sessioxs  Judge — .Turisdictiox  of. 

I.  L.  R.  15  Mad.  352 
I.  L.  R.  22  Calc.  50 

omission    to    state  reasons    for 


See  Referexce  to  High  Court. 

L  L.  R,  36  Calc.  629 
Application    for  pardon — 


Prisoner  duly  convicted — Fresh  evidence  sufficient 
for  acquittal — Procedure.  Where  a  prisoner  has 
been  duly  convicted  of  a  criminal  offence,  and 
afterwards  there  turns  up  fresh  evidence,  which 
would,  in  the  opinion  of  the  Judge,  if  it  had  been 
avaOable  at  the  trial,  have  produced  an  acquittal, 
the  proper  course  to  take  is  not  to  acquit  the 
prisoner,  but  to  apply  to  the  proper  authoritv  for  a 
pardon.     Reg.  r.   Hart  .     1  Ind.  Jur.  N.  S.  333 

S.C.NUSSUB  Aur.  Hart     .       6  W.  R.  Cr.  42 


2. 


Application    for 


pardon  for  political  offence.  Application  for  pardon 
or  mitigation  of  punishment  for  a  political  offence 
{e.g.,  for  waging  war  against  a  Power  in  alliance  v?-ith 
the  Queen)  should  be  made  to  the  Executive 
Government.     Queex  v.  Sajowpa. 

7  W.  R.  Cr.  100 

3.  Tender  of  pardon — Potcer  of 

Magistrate— ^Witness.  A  Magistrate  is  competent 
to  tender  a  parden  to  any  person.  The  fact  of  such 
party  being  directly  or  indirectly  concerned  in  the 
offence  does  not  preclude  him  from  being  admitted 
as  a  witness  for  the  Crown  under  s.  209  of  the  Code 
of  Criminal  Procedure.  1861.  Qtteex  r.  Chtxtjee 
Chttrx    Baxerjee         .         .       6  W.  R.  Cr.  94 

Criminal    Proce- 


dure Code,  1861,  s.  210.  A  Sessions  Judge  was  held 
to  be  not  competent  before  a  trial  to  instruct  a  Magis- 
trate to  tender  a  pardon  under  s.  210  of  the  Criminal 
Procedure  Code.  In  the  matter  of  Xistardtee 
Debia  .         .         .         .       7  W.  R.  Cr.  114 

5.  Tender  of  condi- 
tional pardon — Criminal  Procedure  Code,  1861, 
6.  209 — Potcer  cf  Magistrate.  The  provisions  of 
8.  209,  Criminal  Procedure  Code,  applied  to  cases 
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triable  by  the  Magistracy  concurrently  f^f^^^ 
Court  of  Session.     Anonyjiotjs  "         '*^ 


.  3  Mad.  Ap.  2 


6. 


-    Criminal    Proce- 


dure Code,  1861,  s.  209— Power  of  Magistrate. 
The  power  given  to  a  Magistrate  by  s.  209  of  the 
Criminal  Procedure  Code  could  not  properly  be 
exercised,  except  with  a  view  to  the  committal  of  a 
case  for  trial  before  a  Court  of  Session 
ANONYMOtrs  ....        3  Mad.  Ap.  4 

rj    ___. .  Power  of  Magis- 

trafe— Criminal  Procedure  Code,  1861,  s.  209. 
On  a  reference  by  a  Sessions  Judge,  where  certain 
persons  were  found  guilty  of  gaming  by  a  full  power 
Magistrate,  solely  on  the  evidence  of  a  person  sup- 
posed to  have  been  concerned  in  the  offence,  whom 
the  Masistrate  had  pardoned  :—HeM,  that  the 
Magistrate  had  no  power  to  tender  a  pardon  m  a 
case  which  he  tries  himself,  but  only  under  s.  209  of 
the  Criminal  Procedure  Code,  in  the  case  of  an 
offence  triable  by  the  Court  of  Session.  Reg.  v. 
Remedios   .         .         .         •  3  Bom.  Cr.  59 

g  ^ Criminal  Proce- 
dure Code  {Act  X  of  1882,  s.  337,  read  with  s  338) 
—Offences  not  exclusively  triable  by  Court  of  Ses- 
sion A  Sessions  Judee  cannot  tender  a  pardon  to 
an  accused  under  s  338  of  the  Criminal  Procedure 
Code  where  the  offence  for  which  he  has  been  com- 
mitted is  not  "  triable  exclusively  by  the  Court  of 
Session."     Q.ee.^-Empress  ..  S-^^^^^^^K^^  ^3^ 

Prisoner — Witness 


9. 


—Procedure.     Procedure   as    to   tendering  a    par- 
don to  a  prisoner  before  examining  him  as  a  witness 
discussed.     Qtjeek  ;^  Gagaltt.     _  „  .p   p^  ,,0 
4  B.  L.  K.  Ap.  50 :  12  W.  K.  Cr.  bO 

-.Q Crimiv/il  Proce- 
dure'Code,  ss.  337,  389— Accomplice— Tender  of 
pardon,  Effect  of— Subsequent  trial  of  accom- 
Qice  for  connected  offences.  A  prisoner  charged 
before  a  Magistrate  at  Benares  with  offences  punish- 
able  under  ss.  471,  472,  and  474  of  the  Penal  Code 
made  a  confession  to  the  Magistrate  in  respect  of 
those  offences.  He  was  then  sent  in  custody  to 
Calcutta,  and  was  there,  together  with  other  persons, 
char'red  before  a  Magistrate  with  offences  punishable 
undel:  ss.  467,  473,  and  475.  The  conduct  to  which 
the«e  charo-es  related  was  closely  connected  and 
mixed  up  with  that  to  which  the  charges  first-men- 
tioned had  reference.  Under  s.  337  of  the  Criminal 
Procedure  Code,  the  Magistrate  at  Calcutta  tendered 
a  pardon  to  the  prisoner  upon  the  condition  specified 
in  that  section,  and  the  prisoner  accepted  the  pardon 
and  gave  evidence  for  the  prosecution.  The  Magis- 
trate held  that  this  evidence  was  not  sufficiently 
corroborated,  and  accordingly  discharged  all  the 
accused,  but  the  pardon  was  not  withdrawn  and 
there  was  nothing  to  show  that  the  Magistrate  was 
dissatisfied  with  the  prisoner's  statements  or  con- 
sidered that  he  had  not  complied  with  the  conditions 
on  which  the  pardon  was  tendered.  Subsequently 
the  prisoner  was  committed  by  the  Magistrate  of 
Benares  for  trial  before  the  Court  of  Se^ion  upon 
the  charges  under  ss.    471,    472    and    474  of  the 
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Penal  Code.     He  pleaded  not  guilty,  but  did  not  in 
terms  plead  the  pardon  as  a  bar  to  the  trial,  though, 
he  made  some  reference  to  the  subject ;  and  the  Ses- 
sions Judge,  having  made  a  brief  inquiry  as  to  the 
proceedings  at  Calcutta,  came  to  the  conclusion 
that  there  was  no  sufficient  proof  of  any  conditional 
pardon,  and  convicted  and  sentenced  the  accused. 
Held,  that,  by  the  terms  of  the  conditional  pardon 
granted  to  the  accused  by  the  Calcutta  Magistrate, 
the  conditions  of  which  were  satisfied  as  was  shown 
by  its  never  having  been  withdrawn,  the  accused 
was  protected  from  trial  at  Benares  in  respect  of  the 
offences  under  ss.  471,  472,  and  474,and  was  not 
liable  to  be  proceeded  against  in  respect  of  them, 
and  that  the  trial  and    conviction  were   therefore 
illegal.     Although  s.  337  of  the  Criminal  Procedure 
Code    does    not   in     terms    cover    a    case   where 
a  ,  Magistrate     holding  a  preliminary  inquiry    for 
committal      against       several      persons,     tenders 
a   conditional   pardon   to  one  of   them,  examines 
him     as      a      witness,      and     subsequently    dis- 
charges all  the. accused  for  want  of  a  jrrimd  facie 
case  against  them,  the  words  "  every  person  accept- 
ing a  tender  under  this  section  shall  be  examined  as 
a  witness  in  the  case  "  mean  that  for  all  purposes 
(subject  to  failure  to  satisfy  the  conditions  of  the 
pardon  as  provided  for  by  s.  339)  such  a  person 
ceases  to  be  triable  for  the  offence  or  offences  under 
inquiry  or  (with  reference  to  s.  339)  for  "  any  other 
offence  of  which  he  appears  to    have  been  guilty 
in  conection  with  the  same  matter  "  while  making 
"  a  full  and  true  disclosure  of  the  whole  of  the  cir- 
cumstances within  his  knowledge  relative  to  the 
offences  "  directly  under  inquiry.     The  words  last 
quoted  refer  to  the  importance,    when  a  pardon  is 
tendered,  of  encouraging  the  approver  to  give  the 
fullest  details,  so  that  points  may  be  found  in  his 
evidence  which  may  be  capable  of  corroboration. 
The  question  of  how  far  the  pardon  protects  him,, 
and  what  portion  of  it  should  not  protect  him, 
ought  not   to     be     treated     in   a     narrow   spirit. 
Queen-Empress  v.  Gang  a  Charan. 

I.  li.  B.  11  All.  79 


11. 


—  Criminal  Proce- 


dure Code,  s.  337— Trial  of  person  who,  having 
accepted  a  pardon,  has  not  fulfilled  the  conditions 
on  which  it  was  offered.  Where  a  pardon  has  been 
tendered  to  and  accepted  by  any  person  in  con- 
nection with  an  offence,  he  should  not  be  tried  for 
any  alleged  breach  of  the  conditions  of  his  pardon, 
or  for  any  offence  connected  with  that  for  which 
he  has  received  pardon,  until  the  trial  of  the 
principal  offence,  and  of  any  offence  connected 
therewith,  has  been  completed.  Queek-Empress 
V.  Sudra         .         .         .     I.  L.  R.  14  All.  336 

Queen-Empress  v.  Bhau. 

I.  L.  B.  23  Bom.  493 


Queen-Empress  v.  Natu 


12. 


i.  L.  B.  27  Calc.  13T 

Criminal  Proce- 


dure Code  (1882),  s.  339— Tender  of  pardon  by 
Magistrate  inquiring  into  a  criminal  case— Par- 
don withdrawn  after  some  of  the  witnesses  for  the 
jyrosecution    had    been    examined— Effect    of  with- 
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drawal  of  the  pardon  ai  that  stage.  A  Magistrate 
inquiring  into  a  charge  of  dacoity  tendered  a  pardon 
to  one  of  the  accused  persons.  The  pardon  was 
accepted,  and  the  person  to  whom  it  was  tendered 
was  examined  as  a  witness  for  the  prosecution.  Sub- 
sequently, and  after  certain  other  witnesses  for  the 
prosecution  had  been  examined,  the  Magistrate, 
being  of  opinion  that  the  person  to  whom  pardon 
had  been  tendered  had  not  made  a  full  disclosure  of 
the  facts  of  the  case,  withdrew  the  pardon,  put  the 
person  to  whom  it  had  been  tendered  back  in  the 
dock,  and  ultimately  committed  him  along  with 
the  other  accused  to'  the  Court  of  Session.  Held, 
that  the  commitment  of  the  person  whose  pardon 
had  been  withdrawn  must  be  quashed,  inasmuch 
as  he  had  had  no  opportunity  of  cross-examining 
the  witnesses  for  the  prosecution  who  were  exa- 
mined before  his  pardon  was  withdrawn,  but  that  it 
was  not  necessary  that,  if  a  fresh  commitment 
could  be  made  in  time,  his  trial  before  the  Court  of 
Session  should  be  postponed  until  the  trial  of  his 
co-accused  had  completed.  Q'leen-Empress  v. 
Sudra,  I.  L.  R.  14  All.  336,  and  Queen-Empress  v. 
Midua,  I.  L.  B.  14  All.  502,  referred  to.  Queex- 
Ejipbess  v.  Bkij  Naracs  Max. 

I.  L.  R.  20  AIL  529 


13. 


Criminal  Proce- 


dure Code  (Act  X  of  1S82),  .s>\  337,  529— Tender 
of  fardon  by  a  Magistrate  having  foivfn  under 
8.  337  but  not  being  the  Magistrate  before  whom 
the  inqnir;/  ua^  being  held.  A  dacoity  was  com- 
mitted in  the  district  of  Muttra,  and  was  being  in- 
quired into  in  that  district.  Pending  such  inquiry, 
one  P  appeared  before  the  Magistrate  of  the  neigh- 
bouring district  of  Etah  and  obtained  from  him  a 
tender  of  pardon  in  respect  of  the  said  dacoity,  on 
the  strength  of  which  pardon  he  was  examined  as  a 
witness  by  the  Magistrate  of  the  Etah  district  and 
made  a  statement  implicating  himself  and  others  in 
the  dacoity.  Subsequently,  on  the  case  being  com- 
mitted to  the  Court  of  the  Sessions  Judge  of  Agra, 
the  tender  of  pardon  made  by  the  District  Magis- 
trate of  Etah  was  ignored  and  P  was  tried  and  sen- 
tenced for  the  dacoity.  Held,  on  appeal  to  the  High 
Court,  that  the  Magistrate  of  the  Etah  district 
had  no  jurisdiction  under  the  circumstances  to 
make  the  tender  of  pardon  which  he  did  and  that 
his  action  in  that  respect  was  not  covered  by  s.  529 
of  the  Code  of  Criminal  Procedure.  QrEEN-EMPRESS 
V.  Chidda  .         .       I.  li  R.  20  All.  40 


14. 


Criminal  Proce- 


dvre  Code  {1S82),  s.  339 — Approver — Withdrawal 
of  conditional  pardon — Practice.  The  withdrawal 
of  the  conditional  pardon  granted  to  an  approver 
should  be  made  under  s.  339  of  the  Criminal  Proce- 
dure Code,  by  the  authority  that  granted  it,  and  not 
bv  the  High  Court.  Qceex-Empress  r.  Maxick 
Chakdea  Saekak  .      I.  L.  R.  24  Calc.  492 


15. 


Withdrawal     of— Criminal 


Procedure  Code  (Act  V  of  1S9S),  ss.  337,  339—Wiih- 
dratcal  of  pardon  and  commitment  for  trial — Proce- 
dure. R  was  charged  with  having  committed  the 
offence  of  dacoity  with  others.  In  consequence  of 
a  confessional  statement   made  by  R,  pardon  was 
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tendered  to  him  by  the  stationarj'  Sub-Magistrate, 
under  the  District  Magistrate's  order.  R  was  subse- 
quently examined  as  a  witness  for  the  prosecution  at 
a  preliminary  inquiry  into  the  dacoity  held  by  the 
Magistrate  under  Ch.  XVIII  of  the  Code  of  Criminal 
Procedure,  but  he  retracted  his  former  statement 
(which  he  said  had  been  made  in  consequence  of 
police  torture),  and  asserted  that  he  knew  nothing 
about  the  dacoity.  The  dacoity  case  came  on  for 
trial  in  the  Sessions  Court,  but  R  was  not  called 
as  a  witness,  and,  in  the  end,  the  persons  charged 
were  acquitted.  Upon  the  subsequent  application  of 
the  police,  the  District  Magistrate  withdrew  the 
pardon  which  had  been  tendered  to  R,  on  the 
ground  that  the  latter  had  withdrawn  and  contra- 
dicted his  first  statement.  R  was  in  due  course 
charged  before  the  same  Sub-Magistrate  with  hav- 
ing been  one  of  the  dacoit?,  and  was  committed 
for  trial.  Held,  that  the  commitment  was  lesal. 
The  words  "  in  the  case,"  which  occur  in  s.  337  (-') 
of  the  Code  of  Criminal  Procedure  include  a 
preliminary  inquiry,  and  do  not  refer  to  the 
trial  alone.  If  there  is  reason  to  believe  that 
a  person  to  whom  pardon  has  been  tendered  will 
give  false  evidence,  there  is  no  duty  on  the 
prosecution  to  put  him  forward  as  a  witness. 
Pardon  conditionally  granted  may  be  at  once  with- 
drawn as  soon  as  good  faith  has  been  broken,  and 
gocxi  faith  is  broken  if  the  witness  does  not  disclose 
the  truth  to  the  Magistrate  The  proper  authority 
to  withdraw  a  pardon  is  the  authority  which 
granted  it.  Queen-Empress  v.  Manick  Chundra 
Sarkar,  I.  L.  R.  24  Calc.  492,  followed.  .Semble  : 
That,  when  pardon  is  revoked,  no  steps  should  be 
taken  against  the  person  who  so  forfeits  it  until 
after  the  trial  of  the  other  accused  is  over  ;  and  that 
his  trial  should  then  proceed  de  novo.  Queen- 
Empress  V.  Brij  Xarain  Man,  I.  L.  R.  20  All.  529, 
and  Queeen-Empress  v.  Bhau,  1.  L.  R.  23  Born.  493, 
considered.  Qceex-Empeess  v.  Rajiasami  (19<X»). 
I.  L.  R.  24  Mad.  321 


16. 


Criminal  Proce- 


dure Code  (Act  Y  of  1S9S),  ss.  337  and  339— Crimi- 
nal Procedure — Pardon  tendered   and  accepted — Evi- 
dence  given  and  pardon  tcithdrau-n  by  Magistrate — 
Forfeiture  of  pardon  must  be  proved — When  forfeiture 
may  be  declared  and  pardon  withdraum — Practice.     A 
committing  Magistrate,  having  under  s.  337  of  the 
Criminal  Procedure  Code  i  Act  V  of  1898)  tendered  a 
pardon  to  one  of  three  accused  persons,  examined 
him    as    a    witness.     Subsequently,    however,    the 
i    Magistrate,  under  s.   339    of  the    Code,  withdrew 
I    the  pardon  on  the  ground  that  the  accused  had 
i    wilfully  concealed  a  certain  fad  connected  with 
j    the  offence  ;  and  he  committed  him,  along  with  the 
I    other  accused,  for    trial  at  the  Court  of  Session 
'    where  he  was  found  guilty.     In  giving  judgment  the 
Sessions  Judge  expresseci  his  opinion  that  the  with- 
drawal of  the  pardon  by  the  Magistrate  was  illegal, 
!    (i)  because  such  withdrawal  could  not  be  made  until 
:    the  close  of  the  trial,  and  should  be  made  by  the 
j    Court  of  Session,  and  (ii)  because    the  fact,  the 
;    alleged  concealment  of  which  was  the  ground  of  the 
I    withdrawal,  had  not  been  proved.     The  accused, 
however,    was  found    guilty    and    sentenced.      On 
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appeal  to  the  High  Court : — Held,iha.t  the  convic- 
tion and  sentence  should  be  set  aside,  on  the  ground 
that  it  had  not  been  proved  that  the  pardon  had 
been  forfeited  under  s.  339  of  the  Criminal  Proce- 
dure Code  (Act  V  of  189S).  The  alleged  fact,  the 
concealment  of  which  was  the  ground  for  with- 
drawing the  pardon  had  not  been  proved.  If  the 
pardon  which  had  been  granted  had  not  been  for- 
feited under  s.  339,  it  was  still  in  force,  and  the 
accused  should  be  discharged.  As  the  law  stands, 
the  question  in  such  cases  is  whether  the  accused 
has  forfeited  his  pardon  by  some  act  of  his  own. 
The  question  is  one  of  fact,  in  which  the  !Magis- 
trate  may  hold  one  opinion  and  the  Sessions  Judge 
another,  as  may  happen  in  the  case  of  any  other 
question  of  fact  in  issue  in  the  case.  The  Sessions 
Court  has  to  determine  for  itself  on  the  evidence 
whether  the  pardon  has  been  forfeited  ;  for,  if  not, 
the  accused,  who  has  accepted  such  pardon,  cannot 
be  tried.  Qucere  :  Whether  the  examination,  at  the 
committal  proceedings  before  the  Magistrate,  of  a 
person  who  has  accepted  a  pardon  satisfies  cl.  2  of  s. 
337  of  the  Code,  which  provides  that  every  such 
person  shall  be  examined  as  a  witness  "  in  the 
case,"  or  whether  such  person  must  be  examined 
as  a  witness  at  the  "  trial."  Queen-Empress  v. 
Bhau,  I.  L.  R.  23  Bom.  495,  doubted.  Kixg- 
Empekor  v.  Bala  (1901)     I.  L.  R.  25  Bom.  675 


17. 


Pardon    granted 


after  accused  has  had  an  opporttmity  of  cross-examin- 
ing the  witnesses  for  the  prosecvtio.i — Withdrawal  of 
pardon  and  subsequent  commitment.  Where  a  pardon 
was  tendered  by  a  Magistrate  to  an  accused  person 
after  he  had  had  an  opportunity,  as  an  accused 
person,  of  cross-examining  the  witnesses  for 
the  prosecution,  and  on  its  appearing  that  he  had 
not  made  a  full  and  true  disclosure  of  the  facts  of 
the  case,  such  pardon  was  withdrawn  and  he  was 
committed  along  with  his  co-accused  to  the  Court 
of  Session  : — Held,  that  the  commitment  was  not 
open  to  objection.  Queen-Empress  v.  Brij  Narain 
Man,  1.  L.  R.  20  All.  529,  followed.  Emperor  v. 
BuDHAN  (1906)         .         .       I.  Ii.  R.  29  All.  24 

18.  Power  of  Local  Govern- 
ment to  tender  conditional  pardon — With- 
drawal of  prosecution — Accomplice's  evidence — Cri- 
Viinal  Procedure  Code  (Ad  V  of  189S),  ss.  30,  494- 
A  Local  Government  in  India'^  has  no  power  to 
tender  a  conditional  pardon  to  an  accomplice  for 
the  purpose  of  his  being  examined  as  a  competent 
witness  against  others  accused  with  him.  An 
accomplice,  if  he  is  not  an  accused  under  trial 
in  the  same  case,  is  a  competent  witness  and  may 
be  examined  on  oath  ;  the  prosecution  must  be 
withdrawn  and  the  accused  discharged  under  s.  494 
of  the  Criminal  Procedure  Code,  before  he  would 
become  a  competent  witness.  But  if  the  Court 
purporting  to  act  under  s.  494,  Criminal  Procedure 
Code,  sanctions  the  withdrawal  of  the  prosecution 
but  omits  to  record  an  order  of  discharge  and  the 
accused  continues  to  be  kept  in  custody,  his  position 
is  in  no  way  changed  from  that  of  an  accused.  The 
utmost  caution  is  necessary  in  admitting  or  using 
the  evidence  of  an  approver.     It  not  only  requires 
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corroboration  in  material  particulars  for  its  use 
but  its  evidentiary  value  depends  considerably  upon 
the  circumstances  under  which  its  evidence  is 
tendered.  Reg.  v.  Hanumanta,  I.  L.  R.  1  Bom. 
910,  Empress  of  India  v.  Asghar  Ali,  I.  L.  R.  11 
All.  260.  Queen-Empress  v.  3Iona  Puna,  I.  L.  R. 
16  Bom.  661,  Empress  v.  Dtirant,  I.  L.  R.  23 
Bom.  213,  Winsor  v.  Qtieen,  L.  R.  1  Q.  B.  289, 
Queen  v.  Payne,  1  C.  C.  R.  349,  Queen  v.  Behary  Lall, 
7  W.  R.  44,  Mohesh  v.  Mohesh,  10  C.  L.  R.  553, 
Queen-Empress  v.  Tirheni  Sahai,  I.  L.  R.  20  AU. 
426,  Reg.  v.  Remedios,  3  Bom.  E.  C.  59,  R.  v.  Rudd, 
(1775)  Cowp.  331,  and  Pdban  Singh  v.  Emperor,  10 
C.  W.  N.  847,  referred  to.  Baxu  Singh  v.  Emperor 
(1906)         .         .         .       I.  Ij.  R.  33  Calc.  1353 

PARENT  AND  CHILD. 

See  Fiduciary  Relationship. 

L  L.  R.  30  Mad.  169 

PARENTAGE,  PROOF  OF. 

See  Evidence  Act,  s  9. 

I.  L.  R.  18  AIL  98 

See  Legitimacy. 

PARLIAMENT,  PROCEEDINGS  IN. 

See  Libel        .        I.  L.  R.  36  Calc.  883 

PAROL  EVIDENCE. 

See  Evidence — Parol  Evidence. 

PARSI  INTESTATE  SUCCESSION  ACT 
(XXI  OF  1865). 

See  Parsis. 


Law    governing  Parsis 

in  the  mofussil  before  the  introduction  of  the 
Act — Rules  of  equity  and  good  conscience — Practice 
of  English  Equity  Courts.  Before  the  passing  of 
the  Parsi  Intestate  Succession  Act,  1865,  the  law 
governing  Parsis  in  the  mofussil  was  the  acertained 
usage  of  the  community  modified  by  the  rules  of 
equity  and  good  conscience.  It  is  true  that  in 
such  cases  the  practice  of  the  English  Equity 
Courts  would  also  be  followed  with  necessary 
modifications,  but  the  reference  to  these  Courts 
would  be  not  for  the  purposes  of  introducing 
special  or  peculiar  doctrines  of  English  law,  but 
rather  with  the  purpose  of  elucidating  the  principles 
of  equit}'  and  good  conscience  and  of  giving  uni- 
form effect  to  them.  Before  the  passing  of  the 
Succession  Act  a  Parsi  husband  did  not  acquire 
that  particular  right  which  in  English  Law  accrued 
to  a  husband  over  his  wife's  personality. 
Shapijrji  v.  Dossabhoy(1905) 

I.  L.  R.  30  Bom.  359 

PARSI     MARRIAGE      AND     DIVORCE 
ACT  (XV  OF  1865). 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
35         .         .1.  L.  R.  25  Bom.  644 

See  Parsis. 
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TAUSI    MARRIAGE     AND 
ACT  (XV  OF  1865}— conid. 


DIVORCE 


—  B8.  3  and  30— 
iSee     High  Couet, 
Bombay — Civil. 


JUEISDICnoX      OF — 

L  L.  R.  13  Bom.  302 
L  L.  R.  16  Bom.  136 


—  8.  28— 

See  Marriage 


I.  L.  R.  16  Bom.  638 


~  ~  8.  30. — Suit  for  divorce — Guardian  ad 

hiem — Mirior — Age  of  majority — Hu^xind  and 
vrife.  In  a  suit  by  a  husband  for  divorce  under 
s.  30  of  the  Parsi  Marriage  Act  (XV  of  1S65),  the 
defendant,  if  under  the  age  of  21  years,  although 
more  than  18  must  be  deemed  to  be  a  minor,  and 
a  guardian  of  the  defendant  for  the  suit  must  be 
appointed.  Sobabji  Cawasji  Polishtala  v. 
BrcHooBAi        .         .        I.  L.  R.  18  Bom.  366 

PARSI  REIiIGIOW. 

See  MuKTAB  Ceeemo^ttes. 

I.  L.  R.  33  Bom.  122 

PARSI  TOWER  OF  SILENCE. 

-See  Grast        .     I.  L.  R.  35  Calc.  478 

See  Native  State. 

PARSIS.  LLR  35  Calc.  478 

jSee  Chabttable  TsrsTs. 

I.  Ii.  R.  33  Bom.  509 
See  Gba^tt  .  L  L.  R.  35  Calc.  478 
See  HrsBASi)  akd  Wipe. 

I.  L.  R.  2  Bom.  75 

I.  L.  R.  16  Bom.  630 

See  Leotebs  of  ADSicasTEATiox. 

I.  Ii.  R.  17  Bom.  689 
L  L.  R.  19  Bom.  828 

L  ■ Laws  applicable  to  Parsis — 

Statute  of  Fravds  (29  Car.  11,  c.  3).  The  Statute 
■of  Frauds  (29  Car.  II,  c.  3),  except  so  far  as  it  has 
been  repealed,  applies  to  Parsis  in  India.  Bai 
Maxeckbai  f.  Bai  Meebal  L  L.  R.  6  Bom.  363 


2. 


Act  IX  of  1S37— 
Statement  of  cir- 


Jmtnovealh  property  of  Parsis.  .^.„.^^^„^  „^  ^^. 
•ctimstances  which  led  to  the  passing  of  Act  IX  of 
1837  relating  to  the  immoveable  property  of  Parsis. 
Application  of  English  law  to  Parsis  in  Bombay. 
Kaoboji  Beeamji  f.  RoGEBs,      4  Bom.  O.  C.'i 

^' Suit  for  redemp- 
tion— Parst  defendant — Bom.  Reg.  IV  of  1827, 
A  26.  In  a  suit  brought  by  a  Mahomedan  to  redeem 
from  the  defendant,  who  was  a  Parsi,  certain 
property  that  had  been  conveyed  bv  the  ancestor 
■of  the  latter  by  a  by-al-wafa  '(deed 'of  conditional 
sale)  -.—Held,  that  the  law  to  be  applied  was  under 
8.  26  of  Regulation  IV  of  1S27,  that  of  the  defend- 
ant. That  in  the  absence  of  any  specific  law  for 
Parsis  in  the  mofussil,  the  rule  of  justice,  equity, 
and  good  conscience  should  be  observed,  and  the' 
Court  should  follow,  with  certain  necessarv 
modifications,  the  practice  of  the  Courts  of  equity 
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in      England.       ilAXCHAESHA     Ashpaxdiabji     r. 
KAiiRrxiSA  Begam     .  5  Bom.  A.  C.  109 

4- Parsis  in  mofussil 

of  Bombay   Presidency — English  laur — Rule  against 
perpetuities — Equity  and    good    conscience — Gift  to 
heirs  of  A  from  generation  to  generation.     The  law 
applicable  to  Parsis  in  the  mofussil  of  the  Presidency 
of  Bombay  is,  in  the  absence  of  evidence  of  anv  speci- 
fic law  or  usage    applicable  to  the  particular  case, 
'•  justice,  equity,  and  good  conscience  alone."     In 
applying  "  justice,  equity,  and  good  conscience  ' ' 
to  the  facts  of  any  particular  case,  the  Courts  will 
be  guided  by  the  general  principles  of  English  law 
applicable  to  a  similar  state  of  circumstances,  and  so 
as,  if  possible,  to  give  effect  to  the  intentions  of  the 
parties  concerned,  where  such  intentions  are  clearly 
expressed,  and  are  not  repugnant  to  anv  genera] 
principle  of  English  law.     The  Courts  will  not,  in 
such  a  case,  apply  rules  of  English  law  which,  though 
well  established  and  binding^on  English  Courts,  are 
yet  so  special  in  their  nature  and  ongin  as  to  be  in- 
applicable to  the  different   circumstances  of  this 
country.     The  members  of  a  Parsi  family,  the  heirs 
of  one    Framji  Cowasji  Banaji,  deceased,  entered 
into  an  agreement  \\ith  one  another,  bearing  date 
the  24th  May  1851,  by  which  they  agreed  that  the 
remaining    income,    after    paying    the    deceased's 
debts,  of  a  certain  estate  which  had  belonged  to  the 
deceased,  called  the  Poway  estate,  an  estate  situated 
in  the  Island   of    Salsette,    and    therefore    in  the 
mofussil  of  the  Presidency  of   Bombay — should  be 
apportioned     "  to   the     heirs    mentioned  in  cl.  7 
!of    the   agreement)" — i.e.,     among    the    various 
heirs   of    Framji   Cowasj     Banaji,  "deceased,    the 
parties    to     the     agreement — "  but     after     their 
death,    their      shares     are     to    be   enjoyed    and 
received  by  their  heirs  and   children  from  genera- 
tion to  generation  for  ever."     It  was  contended  that 
Parsis  being  subject  to  English  law.  these  words 
conferred  an   absolute   estate   in  their  respective 
shares  upon  the  various  parties  to  the  agreement 
under  the  rule  in  Shelley's  Case.    Held  per  "Baylev 
J.,  that  the  plain  intention  of  the  parties  to  the 
agreement,  appearing  on  the  face  of  the  agreement, 
was  that  they  themselves  should  take  only  a   life- 
estate  to  the  extent  of    their  respective  shares  in 
the  remaining  income  of  the  Poway  estate  ;  and 
that  the  rule  in  Shelley's  Case  should  not  be  applietl 
so  as    to   defeat   that   plain   intention.     Held,  on 
appeal  (affirming  the  order  of  Batley,   J.),  that, 
even  assuming  English  law  to   be  applicable,   the 
English  law  so  to   be  applied  could  not  include  the 
rule  in   Shelley's  Case  which  is  a  law   of   property 
or      tenure      based      on     feudal      considerations, 
and  unsuitad  to  the  circumstances  of  India  ;  that 
the     rule    of     construction      to   be     applied    to 
the  agreement   must   in  any  case  be  to  give  effect 
to  the  intention  of  the  parties  according  to    the 
plain  meaning  of  the  language  ;  and  that  to  construe 
the  agreement  as  given   more   than   a   life-interest 
to    the    parties    thereto     would     be     to    defeat 
their  obvious  intention.     Mithibai  r.  Ltmji  Xow  - 
EOJi  Ba>-aji    .         .         .     I.  L.  R.  5  Bom.  506 

s.c.  on  appeal  .  L  L.  R,  6  Bom.  151 
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5. 


The   same  agree- 


ment  came  before  the  Court  for  its  construction  in  a 
suit  brought  by  the  parties  interested  for  the  ad- 
ministration of  the  estate  of  Framji  Cowasji  Banaji. 
In  tliat  suit  it  -ttas  contended,  and  was  held  by  the 
Division  Court  that  the  subsequent  gift  to  the  "  heirs 
and  children  (of  the  signatories)  from  generation  to 
generatioti  for  ever  "  \\as  void  as  infringing  the  rule 
against  perpetuities.  On  appeal  : — Held,  that  the 
settlement  in  favour  of  the  heirs  and  children  of 
each  signatory  was  in  law  a  valid  settlement 
and  not  void  as  creating  a  perpetuity.  In  the 
absence  of  words  in  the  context  showing  that  they 
were  intended  to  take  less,  the  respective  heirs  and 
children  of  the  signatories  took  an  absolute  estate. 
A  gift  to  the  heirs  of  A  from  generation  to  genera- 
tion confers  on  them,  when  ascertained,  the  same 
estate  as  if  the  gift  were  to  X  and  Y,  the  heirs  of  A 
■nominatim.  Ferduxji  Merwanji  Baxaji  v. 
MiTHiBAi  .         .  I.  L.  R.  22  Bom.  355 


6. 


Marriage    of     Parsis — Act 


XV  of  IS^o,  s.  30 — Bigamy — Divorce.  A  Parsi 
residing  in  Bombay  after  the  passing  of  Act  XV 
of  1865,  but  before  it  came  into  operation,  con- 
tracted a  second  marriage  during  the  lifetime  of 
his  wife,  from  whom  he  had  not  been  divorced,  and 
whom  he,  moreover  wilfully  deserted  for  two  years. 
On  appeal  from  an  order  by  the  Judge  of  the  Parsi 
Chief  Matrimonial  Court  rejecting  a  plaint  for 
divorce  by  the  first  wife,  on  the  ground  that  the  sub- 
ject-matter of  the  plaint  did  not  constitute  a  cause 
of  action  under  s.  30  of  Act  XV  of  1865,  and  Act 
VIII  of  1859,  s.  32  -.—Held,  that  the  facts  alleged  in 
the  plaint  did  not  amount  to  "  bigamy  coupled  ^^ith 
adultery,"  nor  to  "  adultery  coupled  \\ith  wilful 
desertion,"  within  the  meaning  of  s.  30  of  Act 
XV  of  1865,  as  a  second  marriage  contracted  by  a 
Parsi  husband  during  the  lifetime  of  his  first  wife 
was  not  unlawful  before  the  Act  came  into  opera- 
tion, nor  did  the  provisions  of  the  Act  in  any  way 
affect  the  validity  or  the  consequence  of  such  a 
marriage.     Avabai    v.    Jamasjt    Jamshedji. 

3  Bom.  A.  C.  113 

7.  Husband,     and  -wife — Parsi 

Matrimonial  Court— Act  XV  of  IS'JO — Suit  hy 
wife  for  judicial  separation — Alimony  after  decree 
dismissing  wife's  suit  and  pending  appeal — 
Alimony  pending  petition  for  review  of  judgment 
— Practice  in  allotment  of  alimony — Discretion  of 
Court.  A  wife  sued  her  husband  for  judicial 
separation  in  the  Parsi  Matrimonial  Court.  Ali- 
mony was  granted  to  her  by  an  order  dated  11th 
July  1891,  \^hich  directed  the  defendant  to  pay 
alimony  to  her  from  the  15th  April  1891,  "  until  the 
final  decree  herein  be  passed."  On  the  18th  July 
1891  the  suit  was  dismissed,  and  after  that  date 
the  defendant  ceased  to  pay  alimony.  The  plaintiff 
obtained  a  rule  for  review  of  judgment,  which  was 
discharged  on  the  27th  January  1892,  and  on  the 
18th  March  1892  she  filed  an  appeal  against  the 
decree  dismissing  the  suit  and  against  the  order  re- 
fusing a  review.  She  now  applied  foi"  an  order 
directing  the  defendant  to  pay  her  all  the  arrears 
of  alimony  pendente   lite  from   the  date   of   filing 


"PARSIS— contd. 

the  suit,  or  so  much  as  had  not  been  paid,  and  that 
he  should  pay  her  further  alimony  until  the  final 
disposal  of  the  appeal.  Held,  (i)  dismissing  the 
application,  that  the  words  "  final  decree  herein," 
contained  in  the  order  of  the  11th  July  1891  by 
which  alimony  was  granted,  meant  the  decree  in  the 
suit,  and  not  in  the  appeal ;  (ii)  that  the  Parsi 
Matrimonial  Court,  constituted  under  Act  XV  of 
1865,  had  no  power  to  award  alimony  pendente  lite 
after  decree  and  pending  appeal ;  (iii)  an  unsuccess- 
ful wife  is  not  entitled  to  claim  alimony  after  final 
decree  and  pending  appeal,  nor  for  the  period  during 
which  she  is  seeking  review  of  judgment.  Quaere  : 
Whether  the  Court  where  a  petition  for  review  is 
pending  before  it  has  a  discretion  to  allot  or  continue 
alimony  pendente  lite.  The  words  ,"  during  the 
suit  "  in  s.  33  of  Act  XV  of  1865  include  the  period 
up  to  the  making  of  a  final  or  absolute  decree.  Ellis 
V.  Ellis,  L.  R.  8  P.  D.  188,  and  Dunn  v.  Dunn,  L.  R. 
13  P.  D.  91,  should  guide  the  practice  of  the  Parsi 
Matrimonial  Court  in  allotment  of  alimony  for  the 
time  following  a  decree  nisi.  Hirabai  v.  Dhtinji- 
BHOY  Bomanji       .         .     I.  L.  B.  17  Bom.  146 


8. 


Parsi     Marriage 


and  Divorce  Act  {XV  of  1866) — Alimony — Charge 
on  husband's  immoveable  property — Widow — Dis- 
tributive share.  By  an  order  of  the  Parsi  Matri- 
monial Court  the  deceased  was  directed  to  execute  a 
proper  instrument  chai'ging  his  immoveable  pro- 
perty with  the  payment  of  R70  per  mensem  by  way 
of  permanent  alimony  to  his  wife  during  her  life. 
The  instrument  was  executed  accordingly.  On  his 
death  his  A^idow  was  held  entitled,  in  addition  to 
the  R70  per  mensem  charged  on  her  deceased 
husband's  immoveable  property,  to  a  distributive 
share  in  his  estate.     Motibaiv.  Motibai. 

I.  L.  B.  24  Bom.  465 


9. 


Marriage — Hus  ■ 


band  and  wife — Agreement  for  separation — Suit  by 
husband  for  restitution  of  conjugal  rights — Parsi 
Marriage  and  Divorce  Act  [XV  of  1865),  s.  36. 
Under  s.  36  of  the  Parsi  Marriage  and  Divorce  Act 
(XV  of  1865),  a  contract  by  which  a  husband  has 
agreed  to  allow  his  wife  to  live  separate  is  a  good 
defence  to  a  subsequent  suit  by  him  for  restitution 
of  conjugal  rights.  Kawasji  Edulji  Bisni  v. 
SiRiNBAi        .         .         .     I.  Ii.  B.  23  Bom.  279 


10. 


Infant     marriage    among 


Parsis — Consent  of  father  or  guardian — Suit 
to  declare  an  infant  marriage  null  and  void — 
High  Court — Parsi  Matrimonial  Court — Jurisdic- 
tion—Act XV  of  1865— Letters  Patent,  s.  12— 
English  law — Subsequent  consent  or  repudiation — 
Adoption  of  Hindu  practice  by  Parsis.  In  ISBg 
the  plaintiff  and  defendant,  then  of  the  ages  of 
seven  and  six  years,  respectively,  went  through  the 
ceremony  of  marriage  in  the  presence  of  their  respec- 
tive parents  and  according  to  the  rites  of  their 
religion.  The  formal  consent  on  behalf  of  the  plaint- 
iff was  not  given  by  his  father  but  by  hia 
uncle,  with  whom  he  was  living  and  by  whom 
he  had  been  adopted.  Nineteen  years  after- 
wards   the    plaintiff    filed    this    suit    praying    for 
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a  declaration  that  the  pretended  marriage  was  null 
and  void,  and  did  not  create  the  status  of 
husband  and  wife  between  the  plaintiff  and 
defendant.  The  defendant  resisted  the  suit,  and 
claimed  to  be  the  lawful  wife  of  the  plaintiff.  The 
plaintiff  and  defendant  never  lived  together  as  man 
and  wife,  nor  was  the  marriage  ever  consummated. 
Hdd,  that,  under  the  circumstances,  the  formal 
consent  of  the  uncle  and  the  tacit  consent  of  the 
father  were  enough  to  satisfy  the  requirements  of 
8.  8  of  Act  XV  of  1865,  which  requires  the  previous 
consent  of  the  father  or  guardian  to  the  marriage. 
Edd,  further,  that,  such  a  suit  not  being  in  the 
category  of  suits  relegated  to  a  special  Court  by  Act 
XV  of  1865,  the  jurisdiction  to  try  it  remained  in  the 
High  Court,  to  which  it  had  been  given  by  s.  12  of 
the  Letters  Patent.  Hdd,  also,  that  the  law  to  be 
applied  was  the  English  law  (subject,  however,  to 
any  well-established  usage) ;  that  by  the  English  law 
such  a  marriage  would  be  an  inchoate  and  imper- 
fect marriage  capable  of  repudiation  by  either  party 
after  arriving  at  years  of  discretion,  but  capable 
also  of  being  made  a  valid  and  binding  marriage  by 
the  consent  of  the  parties  thereto  after  they  had 
arrived  at  such  age.  Held,  further,  that  the  circum- 
stances of  the  case  showed  that  there  had  been  such 
acquiescence  in,  and  acceptance  of,  the  marriage  by 
the  plaintiff  after  arriving  at  years  of  discretion  as  to 
render  the  marriage  valid  and  binding  on  him,  and 
incapable  of  subsequent  repudiation.  Consumma- 
tion is  the  best  proof  of  consent  to  a  marriage,  but  is 
not  the  only  proof.  And  Semble  :  That,  although  the 
practice  of  infant  marriages  is  one  which  finds  no 
warrant  in  their  own  religious  sy.st em,  the  Parsis  in 
Western  India,  have  in  the  course  of  centuries  so 
generally  adopted  such  practice  from  their  Hindu 
neighbours  as  to  give  such  marriages  amongst  them- 
selves all  the  validity  they  possess  amongst  Hindus, 
making  them  independent  of  any  question  of  sub- 
sequent consent  or  non-consent  by  the  parties  there- 
to. Peshotam  HoRJiASJi  DrsTOOR  r.  Meherbai. 
I.  Ii.  R.  13  Bom.  302 


11. 


Infant    marriage 


among  Parsis — Custom — Suit  for  dedaration  of 
nullity  of  infant  marriage — Age  of  majority  ap- 
plicable in  case  of  such  8%nt — Indian  Majority 
Act  (IX  oi  1875,)  ss.  2  and  S—Parsi  Marriage 
and  Divorce  Act  {XV  of  1865),  s.  3 — Limitation 
Act  (XV  of  1877),  Art.  120.  A  Parsi  female 
within  three  years  after  she  had  attained  the 
age  of  tweenty-one,  brought  a  suit  in  the  Court 
of  the  Subordinate  Judge  at  Broach  for  a  de- 
claration that  a  marriage  ceremony  performed  in 
1869.  when  she  was  not  three  years  old,  did  not 
create  the  status  of  husband  and  wife  between  her 
and  the  defendant.  She  had  never  lived  with  the 
defendant  as  his  wife.  The  Subordinate  Judge 
held  that  the  marriago  was  valid  and  binding, 
being  of  opinion  that  the  custom  of  infant 
marriage  among  the  Parsis  was  well  established 
and  recognized.  On  appeal  the  Judge  con- 
firmed the  decree,  holding  that  at  all 
events  in  1869,  when  the  marriage  took  place,  the 
custom  was  common  and    recognized  as  binding. 


PARSIS— confc?. 

On  second  appeal  the  High  Court  concurred  with 
the  opinion  expressed  in  Peshotam  v.  Meherbai,  I. 
L.  R.  13  Bom.  302,  that  the  Zoroastrian  system 
did  not  contemplate  marriage  in  infancy,  but  the 
lower  Courts  having  found  a  custom  had  grown  up 
among  Parsis  in  India  validating  such  marriages, 
and  that  the  custom  was  in  force  in  1869,  did  not 
consider  it  open  on  second  appeal  to  arrive  at  an 
independent  finding  as  to  whether  the  evidence 
established  the  existence  of  such  a  custom. 
Hdd,  that  a  Parsi  suing  to  have  a  marriage 
declared  void  is  "  acting  in  the  matter  of 
marriage,"'  and  therefore  the  Indian  Majority  Act 
(IX  of  1875),  which  makes  the  age  of  eighteen 
the  age  of  majority,  does  not  apply  to  a 
question  of  limitation  with  regard  to  such 
suit.  The  age  of  majority  in  such  a  case  is 
that  prescribed  by  the  Parsi  Marriage  and  Divorce 
Act  (XV  of  1865),  viz.,  twenty-one  years.  Hdd, 
also  that  Art.  120  of  the  Limitation  Act  (XV  of 
1877)  was  applicable  to  the  above  suit,  and  that  the 
plaintiff  having,  for  the  purpose  of  bringing  the  suit 
attained  her  majority  at  twenty-one,  the  suit  was 
not  barred.  Act  XV  of  1865  contains  no  provision 
as  to  the  age  at  which  a  Parsi  marriage  can  be 
validly  contracted,  the  matter  being  left  to  the 
general  law  which  governs  Parsis  in  that  particular, 
just  as  the  English  Marriage  Act  (4  Geo.  IV,  c.  76) 
leaves  it  to  be  dealt  with  by  the  common  law  of 
England.  Bai  Shieixbai  v.  Khlxesheoji 
Nasabvaxji  iLvsALAVALA  I.  L.  R.  22  Bom.  430 

12.    "Widower — Parsi   Succession 

Act  {XXI  of  1865),  s.  5 — "  Widou-er."  meaning 
of  word — A  widower  on  second  marriage  is  still  a 
widower  rdativdy  to  deceased  irife.  In  s.  5  of  the 
Parsi  Succession  Act  (XXI  of  1865)  the  word 
"  widower  "  means  a  widower  relatively  to  the  de- 
ceased wife  only,  and  without  consideration  of  the 
fact  or  possibility  of  the  widower  re-marrying.  D,. 
a  Parsi,  died  intestate  on  the  19th  September  1885, 
leaving  a  widow  (the  defendant)  and  two  daughters 
and  the  heirs  of  a  pre-deceased  daughter  J  him 
surviving.  J  had  been  the  wife  of  the  plaintiff, 
and  had  died  thirty-four  years  before  the  date  of 
this  smt,  leaving,  as  her  heirs  her  husband  (the 
plaintiff)  and  one  daughter,  who  was  still  living. 
After  Ts  death  the  plaintiff  married  again,  and  his 
second  v.-iie  was  living  at  the  date  of  this  suit. 
Letters  of  administration  to  D's  estate  were  granted 
to  his  widow,  the  defendant.  The  plaintiff  claimed  a 
share  in  D's  estate,  contending  that  he  was  the 
widower  of  J,  one  of  the  daughters  of  the  intestate, 
and  entitled  as  such  under  s.  5  of  the  Parsi  Intestate 
Succession  Act  (XXI  of  1865).  Hdd,  that  he  was 
the  widower  of  J  \\ithin  the  meaning  of  the  section, 
and  as  such  was  entitled  to  a  share  in  D's  estate. 
Jehaxgir  Dhaxjibhai  Surti  v.   Perozbat. 

I.  Ii.  R.  1  Bom,  11 


13. 


Intestate  succession  among- 


ParsiS— P«r.*i'  Succession  Act  (XXI  of  I860), 
s.  7,  Sch.  II,  cl.  2 — Xert-of-kin.  One  Jerbai. 
a  Parsi  widow,  died  intestate  and  without  issue, 
her  father,  mother,  three  brothers  and  two  sisters 
having  predeceased   her.       Two   of   her  brothers 


(     9055     ) 


DIGEST  OF  CASES. 


(     9056     ) 


TARSlS—confd. 

and     one    sister    had    left    children.       Some    of 
these  children  had  also  predeceased  her,  leaving 
children  (grand  nephews  and  nieces  of  Jerbai).    Two 
of  this  last  mentioned  class  ha  dalso  predeceased  her, 
leaving  children    (great-grand-nephews  and  nieces 
of  Jerbai).    Held,  that  Jerbai's  property  should,  in 
the  first  instance,  be  divided  into  three  shares,  i.e., 
one  for  each  of  the  two   predeceased   brothers   who 
left  children,  and  one  for  the  predeceased  sister  who 
left  a  child.     Each  brother's  share  to  be   two-fifths 
and  the  sister's  one-fifth.     These  shares  to  be  sub- 
divided among  the  descendants  of  the  two  brothers 
and  the  sister,  respectively,  no  descendant  being 
entitled  to  share  concurrently  with  his  or  her  ances- 
tor, and,  on  each  division  and  sub-division,  each 
male  taking  double  the  share  of  each  female  standing 
in  the  same  degree  of  propinquity.     In  Art.  2  of  the 
second  Schedule  of  the  Parsi  Succession  Act  (XXI 
of  1865)  the  gift  to  lineal  descendants   is  substitu- 
tional   in  the  sense  that   they  take  nothing  if  the 
head  of  their  branch  of  the  family  is  living,  whereas 
if  he  is  dead  they  stand  in  his  place  and  take  the 
share  which  he  would  have  taken.     In  distributing 
an  estate,  therefore,  "  among  brothers  and    sisters 
and  the  lineal  descendants  of  such  of  them  as  have 
pre-deceased  the  intestate,"  the     primary  division 
must  be  per  stirpes.     If  there  are  surviving  brothers 
and  lineal  descendants  of  a   predeceased  brother, 
"then  each  surviving  brother  will  take  equal  shares 
with  the  lineal  descendants  collectively.     If  all  the 
brothers  are  dead,  then  the  share  which  each  would 
have  taken,  had  he  survived,  will  be  taken  by  his 
lineal  descendants.      If  in  cither    case    the  pre- 
deceased was  a  sister,   her  lineal   descendants  will 
take  her  half-share  only.     In  both  ss.  6  and  7  of 
the  Parsi  Succession  Act  the  words  "  next-of-kin  " 
and  "  relatives  "  are  synonymous,  and  are  collective 
names  for  the  persons  mentioned  in  the  first  and 
second  Schedules  respectively.    Hirjibhai  Cursetji 
Bhakdupwala  v.  Barjorji  Sarabji  Ashburxek. 

I.  L.  R.  22  Bom.  909 


14. 


Act    XXI    of 


1S65,  s.  8 — Succession  Act,  s.  42 — Advancement — 
Statute  of  distribution.  In  excluding,  by  s.  8  of 
"the  Parsi  Succession  Act,  from  application  to  Parsis, 
s.  42  of  the  Succession  Act,  which  repeals  the 
English  rule  as  to  advancement  contained  in  the 
Statute  of  Distribution,  s.  5,  it  was  not  the  intention 
of  the  Legislature  to  preserve  the  last-mentioned  rule 
in  force  for  the  Parsi  community.  Dhaxjibhai 
BoMANJi  Gugrat  v.  Navazbai. 

I.  L.  R.  2  Bom.  75 

15.   _  Act     XXI      of 


1865 — E^ect  of  wards  excluding  from  inheritance. 
Heir-at-law.  A,  a  Parsi  inhabitant  of  Surat, 
died  there  on  the  13th  February  1879,  leaving  him 
surviving  the  following  relations,  viz.,  a  daughter 
J  (the  respondent)  by  his  first  wife,  who  had  prede- 
ceased him  ;  his  second  wife,  Dhanbai,  who  lived 
apart  from  him  ;  his  third  wife,  who  had  been 
divorced  by  him,  and  whose  son  A  did  not  recognize 
as  his  own  ;  and  his  three  sisters,  D,  S,  and  G,  the 
•first-named  of  whom  had  been  married  to  K,  and 
whose  son  E  was  the  appellant.     By  his  will  A     ^ 


PARSIS— con  fd. 

expressly  directed  that  neither  his  daughter  J  nor 
his  widow  Dhanbai  should  take  any  share  of  his 
property,  the  whole  of  which  he  bequeathed  to  his 
brother  B,  who,  however,  predeceased  bim.  On  the 
6th  September  1879  J  applied  to  the  District  Court 
of  Surat  that  letters  of  administration  to  A 's  estate 
might  be  granted  to  her  husband  as  her  attorney, 
alleging  that  A  died  intestate.  Her  application  was 
opposed  by  E,  D,  and  S  (the  nephew  and  two  sisters 
of  A ),  on  the  ground  that  J  was  expressly  excluded 
by  A  from  inheriting  his  property,  and  that  neither 
she  nor  her  husband  resided  permanently  within 
the  Presidency  of  Bombay.  The  District  Judge 
granted  limited  letters  of  administration  to  J's 
husband  as  her  attorney,  under  s.  214  of  Act 
X  of  1865.  On  an  appeal  to  the  High 
Court  by  E  alone : — Held,  that  A  had  died 
intestate,  not  having  made  any  bequest  or 
devise  of  his  property  which  could  take  effect,  inas- 
much as  his  sole  devisee  (i?)  had  predeceased  him, 
and  that  the  estate  must  therefore  go  in  accordance 
with  the  law  of  succession.  The  use  of  mere  negative 
words,  unaccompanied  by  any  efifective  disposition 
of  his  property,  could  not  exclude  his  daughter  J  or 
his  widow  Dhanbai  from  succeeding  to  their  share 
of  the  estate.  Under  the  Parsi  Succession  Act 
(XXI  of  1865)  widows  and  children  rank  before 
brothers  and  sisters.  S.  7,  Sch.  II,  Art.  2,  of  the 
Parsi  Succession  Act,  is  apphcable  only  where  the 
deceased  leaves  neither  lineal  descendants,  nor  a 
widow  or  widower.  Erasha  Kaikhusrtj  v.  Jerba  i. 
I.  L.  R.  4  Bom.  537 


16. 


Act    XXI     of 


1865 — Childless  widow  of  intestate  son  of  Parsi- 
It  is  not  a  condition  precedent  to  the  application  of 
s.  5  of  Act  XXI  of  1865  that  the  predeceased  son  of 
an  intestate  Parsi  shall  have  left  a  widow  and  issue. 
Where  an  intestate  Parsi  left  him  surviving  a  widow, 
sons,  daughters,  children  of  a  predeceased  son,  and 
the  widow  of  another  predeceased  son,  who  had  died 
without  issue  and  a  posthumous  daughter  was  after- 
wards born  to  the  intestate  : — Held,  that  such  last- 
mentioned  widow  was  entitled  to  one  moiety  of  the 
share  in  the  intestate's  estate  which  her  husband 
would  have  taken  had  he  survived  the  intestate,  and 
that  the  other  moiety  of  such  share  devolved  on  the 
surviving  issue  of  the  intestate,  including  the  pos- 
thumous daughter,  and  the  children  of  his  other  pre- 
deceased son.  Mancherji  Kawasji  Davtje  v. 
MiTHiBAi  .         .         .     I.  L.  R.  1  Bom.  506 


17. 


Parsi     will,    evidence    of    ^ 


genuineness  of — Adoption.  An  adoption  made  by 
a  Parsi  immediately  before  his  death  would  render 
extremely  improbable  the  execution  of  a  will  by 
him  a  very  short  time  previous  thereto,  and  there- 
fore calls  for  very  clear  proof  to  establish  its  exis- 
tence.     HOMABHAEE  V.  PUNJEABHAEE  DOSABHAEE. 

5  W.  R.  P.  C.  102 


18. 


Usage    among 


Parsis.  The  will  of  a  Parsi  in  favour  of  his  wife  and 
daughter  upheld,  notwithstanding  a  rule  or  usage  set 
up  by  a  brother  of  the  testator  to  the  effect  that 
among  Parsis  no  disposition  could  be  made  by  will  to 
the  total  disherison  of  the  heir,  such  rule  or  usage 
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not  being  proved.      Modee  Kaikhooseow    Hor- 

MXTSJEE    V.     COOVEERBHAEE. 

4  W.  E.  P.  C.  94 :  6  Moo.  I.  A.  448 


19. 


Atash  Behram  (Parsi  fire- 


temple) — Parsi  community  of  Udwada — Tru«t 
— Suit—Capncity  to  hold  property — Civil  Proce- 
dure Code  {Act  Xir  of  1882),  s.  .}39— Mandatory 
injunction — Trespasser.  In  thi^  country  a  fluctuat- 
ing body  of  persons,  such  as  a  village  community, 
is  capable  of  owning  property.  It  is  opposed  to  the 
notions  of  the  Parsi  community  that  the  Iran  Shah 
(sacred  fire)  should  be  regarded  as  capable  of,  or 
the  subject  of,  ownership  but  even  if  there  be 
difficulty  or  doubt  as  to  its  ownership,  it  is  obvious 
that  there  muit  be  some  one  entitled  to  protect 
from  improper  invasion  the  temple  property ;  and 
those,  who  can  predicate  of  themselves  that  they 
have  exercised  the  management,  authority  and 
supervision  as  alleged  in  the  plaint,  are  so  entitled. 
The  Parsi  inhabitants  of  Udwada,  as  the  Anjuman 
(that  is  a  constituted  council  or  assembly  to  which 
all  questions  regarding  their  peculiar  customs  are 
referred)  of  that  town,  are  vested  with  the  control, 
management  and  supervision  of  the  Atash  Behram 
at  that  place  and  all  that  appertain  to  it.  A  suit 
ior  the  vindication  of  the  right  of  management 
which  is  vested  in,  and  actually  being  exercised  by, 
the  plaintiffs  and  those  they  represent  at  the  date  of 
the  obstruction  does  not  fall  within  s.  539  of  the 
Civil  Procedure  Code  (Act  XIV  of  18S2),  merely 
because  those  who  cause  the  obstruction,,  happen 
to  have  been  nominated  trustees.  A  mandatory 
injunction  should  not  be  granted  against  a  tres- 
passer compelling  him  to  come  on  the  land,  on 
which  he  had  trespassed  to  remove  an  encroach- 
ment made  thereon  by  him.  Navroji  ^Ianekji 
Wadia  v.  Dastue  Khabsedji  Maxcherji  (1904). 
I.  Ij.  E.  28  Bom.  20 
PARTIES. 

Col. 
1.  Parties  to  Suits — 


Advocate  General 

.   9062 

Agents         .... 

.   9063 

Besajiidars 

.   9064 

Bonds,  Suits  ox  . 

.   9067 

Contracts,  Suits  on 

.   9067 

Co-sharers  .... 

.   9069 

Debtor  and  Ceeditob,  Suits 

BE- 

tween       .... 

.   9070 

Declaratoey-  Decrees 

.   9071 

Ejectment,  Suit  foe     . 

.   9071 

ENDOW5IENT3 

.  9071 

Executors  .... 

.   £072 

Government 

.  9073 

Heebs 

.  S077 

Husband  and  Wife 

.  &077 

Idol    .... 

.  9077 

Joint  FAMn.Y 

.  9077 

PARTIES— <o»<<f. 

1.  Parties  to  Suits— coacf'sf.  Col. 

Landlord  and  Tenant.         .  .  9084- 

Legacy,  Suit  for           .         .  .  9085 

Maintenance,  Suit  for          .  .  6086 

iLu-icious  Prosecution,  Suit  for     9)86 

Minor,  Suit  by     .         .         .  .   9086 

Mortgages,  Suits  concerning  .  9087 

Nawab  Nazim"s  Debts  Act,  Suit 

under       .....  91C0 

Negotiable  Instruments  .  .  9100 

Official  Assignee         .  .  .  9101 

Partition,  Suits  for     .  .  .  9102 

Partnership,  Suits  concerning  .  9104 

Principal  and  agent    .  .  .  910S 

Purchasers.         .         .  .  .9110 

Eeceiver     .         .         .  .  .9111 

Registration,  Suits  for        .  .  9111 

Rent,  Suits  for,  and  Intervenoes 
IN  such  Suits     .         .         .         .9112 

Reversioners       ....  9113 

Sale  IN  Execution        .         .         .  9118 

Sale-proceeds,  Suit  for,  after 

Distribution     .         .         .         .9118 

Secretary  OF  State  FOR  India       .  9119 

Specific  Performance  .         .9119 

Sureties 9120 

Tenants  in  Common      .         .         .  9120 

Trusts,  Suits  relating  to     .         .  9120 

2.  Suits  by  some  of  a  Class  as  Repre- 

sentatives of  Class  .         .         .  9122 

3.  Adding  Parties  to  Suits — 

(a)  Generally     ....  9129 

(6)  Power  of  Revenue  Court  to 
ADD  Paeties      .         .         .         .9132 

(c)  Plaintiffs       .         .         .         .9133 

(d)  Defendants    ....  9140 

(e)  Appellants     ....  9152 
(/)  Respondents  .         .         .         .9153 

4  Striking  off  Parties— 

(a)  Defendants    ....  9157 

5.  Substitution  op  Paeties — 

(a)  Generally     ....  9158 
(6)  Plaintiffs       .         .         .         .9158 

(c)  Defendants    ....   9165 

(d)  Appellants     ....  9168 

(e)  Respondents  ....  9170 

6.  Transposition  of  Parties        .         .9177 

7.  Pabties^with  varying  Rights  ,  917S 
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Col. 


8.  Parties  IN  TWO  Capacities       .         .9178 

9.  Disability  to  Sue  ....   9178 

10.  Objection  as  to  DefeCi'  of  Parties.    9178 

11.  Privileges  OF  Parties     .         .         .9179 

12.  Parties  TO  Criminal  Proceedings    .  9180 

See  Appeal  .         .     I.  L.  B.  30  All.  48 
See   Appeal — Execution    of  Decrees — 
Parties  to  Suits. 

See  Assignment  of  Chose  in  Action. 

I.  L.  R.  24  Mad.  252 

See  Bengal    Tenancy  Act,  1885,  ss.  65, 
159,  188         ..         9  C.  W.  N.  34 

See  Bengai.  Tenancy  Act,  1885,  s.  88. 

10  C.  W.  N.  216 

^ee  Bengal  Tetancy  Act,  1885,  s.  153. 

12  C.  W.  N".  835 

See  Civil  Procedure  Code,  1882,  s.  43. 
8  C.  W.  N.  54 

See  Civil  Procedure  Code,  1882,  s.  244 

— Pabties  to  Suit. 
See  Civil  Procedure  Code,  1882,  ss.  278, 

283     .  .  I.  li.  R.  28  All.  41 

See  Civil  Procedure  Code,  1882,  s.  362. 

I.  L.  R.  30  All.  117 

See  Civil   Procedure    Code,    1882,    ss. 

583,  244       .       I.  L.  R.  33  Calc.  857 

See  Company      .     I.  L.  R.  31  Calc.  106 

See    Compromise — Remedy  on  Non-per- 
formance of  Compromise. 

5  C.  W.  N.  386 

See  Co-sharers — Suits   by   Co-sharers 

WITH  respect  to  THE  JoiNT  PROPERTY 

— Kabuliyats         ,     7  C.  W.  N.  670 

See  Costs — Special  Cases  — Defendants 

OR  Respondents. 
See  Costs — Special  Cases — Parties. 

See  Costs — Special  Cases — Third  Per- 
sons, Payment  of  Costs  by. 

See  Court-Fees  Act  (VII    op    1870).    s. 

7,  CLS.  V,  XI  (e)  .  I.  L.  R.  31  Mad.  14 

See  Divorce  Act  (IV  of  1869),  ss.  7,  11 

and  45       .         I.  L.  R.  30  Calc.  489 

I.  L.  R.  30  Calc.  490  note 

7  C.  W.  N".  504 

^ee  Evidence — Civil  Cases — Decrees — 
Decree  not  inter  partes. 

7  C.  W.  N.  54 

^ee  Execution  of  Decree. 

I.  L.  R.  30  Mad.  215 

See  Execution  of  Decree — Execution 
by  and  against  Representatives. 

7  C.  W.  N.  678 


PARTIES— cow<rf. 

See  Hindu  Law  9  C.  W.  N.  829  ;  1033 

-See  Hindu  Law — Endowment — Dealing 
with  and  Management  of.  Endow- 
ment        .         .  5  C.  W.  N".  273 

See  Hindu  Law — Joint  Family. 

I.  li.  R.  29  All.  311 

See  Land  Acquisition  Act,  ?.  50. 

13  C,  W.  N.  lie 

See   Landlord  and  Tenant 

13  C.  W.  N.  635 

See  Libel         .      I.  L.  R.  36  Calc.  907 

-See  Magistrate     I.  Ii.  R.  32  Calc.  287 

-See  Mesne  Profits  I.  L.  R.  33  Calc.  32 

See  MiScIoinder. 

See  Mortgage — 

Redemption — Right  of  Redemption. 
5  C.  W.  N.  83 

Sale     op     Mortgaged     Property — 
Rights  of  Mortgagees 

I.  Ii.  R.  30  Calc.  599 

See  Mortgage         .     11  C.  W.  N.  1078 
13  C.  W.  N.  281 

See  Multifariousness. 
See   Partition — Jurisdiction   of   Civil 
Courts  in  suits  respecting  Partition 
I.  Ii.  B.  28  Calc.  769 

See  Plaint,  Form  and  Contents  of 
Plaint — Plaintiffs. 

See  Possession,  Order  of  Criminal 
Court    as    to — 

Parties  to   Proceedings  ; 

Notice  to  Parties. 

7  C.  W.  N.  705 

Disputes    as    to    Right    of    Way, 
Water,  etc.     .       5  C.  W.  N.  67 

-See  Practice    .     I.  L.  R.  32  Calc.  746 

-See  Pre-emption  .  8  C.  W.  N".  549 

-See  Receiver      .         .  6  C.  W.  N.  829 
I.  Ii.  R.  30  Calc.  593,  721 

-See  Res  Judicata — Parties. 
See  Resumption — Effect  of  Resumftion 
— Effect    on    Patta. 

Ii.  R.  30  I.  A.  159 

-See  Right  of  Suit — Possession,  Suits 
FOR — Co-defendants. 

6  C.  W.  N.  314 

-See  Sale     .      .  .         .    8  C.  W.  W,  657 

See  Sale  for  Arrears  of  Revenue — 
Setting  aside  Sale — Parties. 

-See   Sale   in   Execution  of  Decree — 

Setting  aside  Sale — General  Cases. 

I.  L.  R.  29  Calc.  682 

See  Special  or  Second  Appeal — Other 
Errors  of  Law  or  Procedure — 
Parties. 
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T  ARTIES— contd. 


See  Specific  Relief  Act,  s.  9. 

13  C.  W.  N.  303 

See  Suit,  Right  of. 

I.  Ij.  R.  31  Cale.  832 

See  Transfer  of  Property  Act  (IV  of 
1882)  .  I.  L.  R.  28  All.  174 

See  Transfer  of  Property  Act  (IV  of 

1882),  s.  85.         I.  Ij.  R.  30  All.  240 

I.  L.  R.  31  All.  11 

—    addition  of — 


See  HrsDU  Law — Gift — Power  to  make 
AXD    accept    Gifts. 

I.  li.  R.  27  Bom.  31 

See  Insolvency — CL.\rMs  of  Attaching 
Creditors  and  Official  Assignee. 

I.  L.  R.  25  Mad.  406 

See  Land  Acquisition   Act  (I  of  1894) 
ss.  30  AND  53  .    I.  L.  R.  25  All.  133 

See  Lease        ,     L  L.  R.  36  Cale.  675 

See  LmiTAiTON  Act,  1877,  s.  22. 

See     Partnership — SriTS      respecting 
Partnerships.  I.  L.  R.  27  Bom.  157 
See  Trade  Mark. 

I.  L.  R.  25  Bom.  433 


—  appearance  or  non-appearance — 

See  Appeal — Default  in  Appearance. 

See  Ctvil.  Procedure    Code,    1882,   ss. 
102,  113. 

-See  Civil  Procedure  Code,  1882,  s.  108. 

—  death  of— 


See  Death. 
—  defect  of— 


See  Appeal      .         .     10  C.  W.  N.  981 

See  Civil  Procedure  Code.  1882,  s.  315. 

10  C.  W.  N.  279 

misjoinder  of— 

<See  Civil  Procedure  Code,  1882,  s.  28. 
L  li.  R.  31  Bom.  516 
L  L.  R.  33  Bom.  293 

See  Plaintiff,  substitution   of. 

I.  L.  E.  34  Cale.  612 

—  misjoinder  of  defendants — 


See  Appeal — Orders — Order  rejecting 
a  plaint         .         .     6  C.  W.  K".  585 

—  non-appearance  of — 


See  Non-Appearance. 

omission  to  join  as — 

See  Appeal  .     13  C.  W.  N.  167 


-     privilege  of — 

See  Defamation         .      5  C.  W.  N.  293 
See  Libel        .       L  L.  R.  27  Bom.  585 

same  party  cannot  be   plaintiff 


and  defendant  in  one  suit — 

See      Partnership — Suits     respecting 
Partnerships.  L  L.  R.  25  Bom.  606 

Secretary  of  State  for  India- 


See  Land  Acquisition  Act,  s.  50. 

13  C.  W.  N.  U6 


—  substitution  of  - 

See  Appeal — Order — Order  under 
s.  372,  Civil  Procedure  Code. 

I.  Ii.  R.  24  All.  532 
iSee  Ldittation  Act.  1877,  Art,  175c. 

I.  L.  R.  16  Bom.  27 
See  Practice — Civil  Cases — Parties. 

See  Privy  Council,  Practice  of — 
Death  of  Party-  to  Appeal. 

I.  L.  R.  19  Cale.  513 

See  Privy  Council,  Pr.\ctice  of — 
Substitutiox     of    Appell-\nt. 

L  li.  R.  17  Cale.  693 

See   Right   of   Appeal. 

I.  L.  R.  12  AH  200 

See  Right  of  Suit — Survival  of  Right. 
L  li.  R.  22  Cale.  92 

suits  by  some  of  a  class  as  repre- 


sentatives of  class 


1. 


.See  Right  to  Use  of  Water. 

I.  L.  R.  29  Cale.  100 


1.  PARTIES  TO  SUITS. 

Advocate  Greneral — Suit  for 


account  of  endowed  property  on  death  of  last  sur- 
viving trustee.  Queer e  :  '  Whether  the  Advocate - 
General  must  not  be  made  a  party  in  all  cases  where 
an  account  is  sued  for  of  property  left  by  will  to 
a  charitable  institution  of  which  the  last  surviving 
trustee  has  died.  Notice  of  the  decree  directed  to 
be  given  to  the  Advocate  General  in  case  he  should 
think  fit,  on  behalf  of  the  Crown,  to  propose  a  scheme 
for  the  management  of  the  charity.  Powers  of  the 
Advocate  General.     Thakoob  Doss  Sett  r.  Hogg 

Cor.  68 

2. Suit  to  administer 


funds  of  Hindu  charity.  A  suit  to  administer  the 
funds  of  a  Hindu  charity  is  properly  brought  in  the 
name  of  the  Advocate  General,  who  should,  how- 
ever, only  exercise  a  general  control  over  such  suit, 
and  not  interfere  in  the  minute  details  of  the  reli- 
gious charity  to  be  administered.  Advocate 
General  r.  Vishvanath  Atmabam  1  Bom.  Ap.  8 
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PARTIES— corafrf. 

1.  PARTIES  TO  SVlTS—contd. 

3.  Agents — Suit  by  agents    brought 

in  their  own  names.  All  suits  should  be  brought  by 
the  person  or  persons  in  whom  the  legal  right  of 
suit  is  vested,  and  not  by  agents  in  their  own  names. 
The  objection  that  a  suit  is  not  so  brought  is  an 
important  one  materially  affecting  the  regularity  of 
procedure.     Lala  Maxohur  Dass  v.  Kishex  Dyal 

3  N".  W.  175 

Ladlee  Peeshad  v.   Gunga  Pershad. 

4  N.  W.  59 

Fyazooddeen  v.  Pudmee       .         4  K".  W.  68 

NuEEEX  Chuxder  PArL  V.  Stephexsox. 

15  W.  R.  534 

4.  -^ •  Stilt     brought     in 

agenVs  name — Siiit  by  agent  for  'princifol.  Where 
an  attorney  sues  for  his  principal,  the  sviit  should  be 
brought  in  the  name  of  the  principal.  Chooxee 
SooKTjL  V.  Hue  Peeshad  1  N".  "W.  Ed,  1873,  277 

JrorxxATH  V.   Beck  .         .     2  N.  "W.  60 

HuKSARrX    SiXGH    V.     PUESHUX    SiXGH. 

2  N.  W.  415 

5.  -^ Suit    as    agent — 

Act  X  of  lS59,s.  69.— Held  [by  Markby,  J.),  that 
no  one  can  be  plaintiff  in  a  suit  for  rent  except 
the  person  who  has  the  right  to  recover,  the  only 
effect  of  s.  69,  Act  X  of  1859,  being  to  enable 
the  person  who  is  employed  in  the  collection  of 
rents  to  sue  as  agent.  MoDHOOSOODrx  Sixgh 
V.  MoEAx  &  Co 11  W.  R.  43 

See  Meajax  Khax  v.  Akally 

Marsh.  384 :  2  Hay  426 


6. 


Suit  against  agent 


-Liability  of  firm  for  act  of  gomashta.  A  gomashta 
of  a  firm  should  not  be  sued  in  respect  of  a  debt 
due  from  the  firm  even  if  he  contracted  it  with 
authority.     Phool  Chuxd  v.  Shiva  Peeshad, 

2  Agra  Mis.  4 

7.  Oomashta — Recog- 
nized agent— Beng.  Act  VIII  of  1869,  s.  13.  A 
gomashta  holding  a  written  authority  from  his  em- 
plover,  and  suing  for  rent  in  the  name  and  on  behalf 
of  the  latter,  should  be  admitted  as  the  recognised 
agent  of  such  eniplover  within  the  meaning  of  s.  13, 
Ben2.  Act  VIII  of  1869.  Ram  Lall  KrRFrEMA 
V.   Ram  Taeux  Kooxdoo  .     16  W.  R.  254 


8 

1869, 


Bengal  Rent  Act> 


32 — Principcd  and  agent — Plaintiff — Go- 
mashta. Under  s.  32  of  Bengal  Act  VIII  of  1869, 
a  gomashta  has  no  right  to  bring  a  suit  in  his  own 
name.  He  can  only  sue  in  the  name  of  his  employer, 
and  conduct  the  suit  for  him  like  any  other 
agent.  Kooxjo  Behaky  Roy  v.  Poorxo 
Chuxdee  Chatterjee. 

I.  li.  R.  9  Cale.  450  :  12  C.  L.  R.  55 


9. 


Gomashta — Plaint' 


iffs.  Wlicre  a  gomashta  sued  on  behalf  of  a  firm- 
it  was  ordered  that  the  parties  themselves  whom  he 
represented  should  be  made  parties,  and  a  guardian 


T  ARTIES— contd. 

1.  PARTIES  TO  SUITS-^onfc?. 
appointed  for  such  of  them  as  were  minors.     Go- 
BixD  Dass  v.  Jaykishen  Dass      .        2  Agra  lOL 


10. 


Suit  by  manager 


of  indigo  concern — Right  to  site.  In  an  action 
brought  by  the  manager  of  an  indigo  concern,  on 
the  basis  of  a  contract  executed  by  defendant  and 
addressed  to  a  previous  manager,  now  deceased,  it 
was  held  that,  as  the  plaint  did  not  disclose  that  the 
plaintiff  had  any  interest  of  his  own  in  the  suit,, 
and  as  the  contract  was  not  in  terms  with  him 
personally,  he  could  not  maintain  the  action  in  his 
own  name.     Glascott  v.  Gopal  Sheikh. 

9  W.  R.  254. 


11. 


Suit  by    Official 


Assignee — Agent  of  assignee.  In  a  suit  by  the 
Official  Assignee  of  an  Insolvent  Court,  such  Official 
Assignee  should  be  made  the  plaintiff,  and  the  law 
then  allows  him  to  sue  by  his  recognized  agent ;  but 
the  law  does  not  allow  the  recognized  agent  to  sue 
as  plaintiff.  In  a  suit  so  incorrectly  instituted  the 
plaint  should  be  returned  for  amendment.  Carter 
V.  Misree  Lal     .         .         .         .     2  N".  "W.  179 


12. 


Agent  suing  in- 


stead Of  corporate  body.  Where  a  corporate  body — 
e.g.,  the  East  Indian  Railway  Company — is  sued  not 
in  its  corporate  capacity,  but  through  an  agent,  the 
suit  is  brought  in  a  wrong  form.  Nxjbeen  Chttnder 
VxvLv.  Stephexsox.         .         .     15_"W.  R.  534- 

13. -  Benamidars — Suit  by  benami- 


^ar — Acquiescence  in,  or  icaiver  of,  objection. 
The  real  owner  of  property  is  the  person  who  should 
institute  a  suit  for  it.  A  benami  holder  may  sue  as 
trustee  on  behalf  of  the  beneficial  owner,  without 
disclosing  the  name  of  the  real  owner ;  and  if  the 
defendant  does  not  object  to  the  suit  proceeding 
in  that  form,  and  raises  no  issue  upon  the  real  title 
of  the  plaintiff,  the  suit  may  proceed  and  be  decided. 
Prosuxxo  Coomar  Roy  Chowdhry  v.  Gooroo 
Chttrx  Seix.  Gooroo  Churx  Seix  v.  Oojulmoxee 
Chowdhraix     .         .         .         .       3  W.  R.  159 


14. 


Right  of  suit — 


Suit  for  declaration  of  title  to,  and  for  possession 
of,  immoveable  property — Disclaimer  of  real  owner. 
In  a  suit  for  a  declaration  of  the  plaintiff's  right 
by  purchase  to,  and  for  possession  of,  certain  im- 
moveable property,  it  was  found  on  the  evidence 
that  the  plaintiff  was  merely  a  benamidar  for  one  of 
the  defendants,  and  had  no  right  to  the  property. 
That  defendant,  in  his  evidence  disclaimed  any 
title  to  the  property.  Held,  that  the  plaintiff  had 
no  right  to  sue,  being  a  mere  benamidar,  and  neither 
the  disclaimer  of  the  real  owner,  nor  the  fact  that 
he  was  a  party  to  the  suit,  was  sufficient  to  enable 
the  plaintiff  to  maintain  the  suit  when  instituted,., 
or  to  entitle  him  to  have  the  real  owner  added  as  a 
co-plaintiff.  Prosimno  Coomar  Roy  Chowdhry  v. 
Gooroo  Churn  Sein,  3  W.  R,  159,  followed.  Hari 
GoBixD  Adhikari  v.  Akhoy  Kumar  MozuMOAik 
I.  L.  R.  16  Calc.  364 
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PARTIES— conid. 


15. 


1.  PARf  lES  TO  SUITS— contd. 

Suit   for    land 


sold  in  execution  of  decree — Actual  purchaser.  In 
a  suit  for  possession  of  land  sold  in  execution  of  a 
decree  by  a  person  who  claimed  to  have  brought  the 
right,  title,  and  interest  of  the  judgment-debtor  in 
the  land,  but  who,  in  fact,  was  not  the  real  purcha- 
ser : — Held  the  suit  must  be  dismissed  because  of  the 
non-joinder   as    plaintiff    of    the    real    purchaser. 

KaIXY  PkOSONIi'O    BoSE    v.    DrN'O'ATH    5lrLLICK, 

11  B.  L.  E.  56  :  19  W.  E.  434 


16. 


Bendtni  purchase 


— Suit  for  possession — Beal  purchaser.  A  suit  for 
possession  of  property,  which  has  been  purchased 
benami,  cannot  be  maintained  in  the  name  of 
the  nominal  purchaser  ;  the  real  purchaser  should  be 
made  a  plaintiff  in  the  suit.  FczEELrx  Beebee 
V.  Omdah  Beebee. 

11  B.  Ii.  E.  60  note  :  10  W.  E.  469 

Mehebookissa  Bibee  v.  Httr  CnrEN  Bose. 

10  W.  E.  220 

TAMAOOXyiSSA    V.    WOOJJTJLMONEE    DOSSEE. 

20  W.  E.  72 


17. 


Sxiif  on  title  for 


possession  of  immoveable  property — Eight  of  benami- 
dar  to  s^te  in  his  own  name.  A  benamidar,  suing 
for  the  recovery  of  immoveable  property  on  title, 
can  sue  in  his  own  name,  and  when  such  a  suit 
is  instituted  by  a  benamidar,  it  must  be  held  to 
have  been  instituted  with  the  consent  and  approval 
of  the  beneficiary,  against  whom  any  adverse 
decision  on  the  title  set  up  will  take  effect  as  a  rej 
judicata.  Prossunno  Koomar  Roy  Chowdhry  v. 
Gooroo  Churn  Sein,  3  W.  R.  159,  and  Lari  Gobind 
Adhikari  v.  Akhoy  Kumar  Mozumdar,  I.  L.  R.  16 
Calc.  364,  dissented  from.  Fuzeelun  Beebee  v. 
Omdah  Beebee,  10  W.  R.  469,  and  Mehiroonissa 
Bibee  v.  Nur  Churn  Bose,  10  W.  R.  220,  distin- 
guished. Gopeekrist  Gosain  v.  Gungapersaud  Go- 
sain,  6  Moo.  I.  A.  53,  explained.  Ram  Bhurosee 
Singh  v.  Bissesser  Narain  Singh,  18  W.  R.  454; 
Gopi  Nath  Chobey  v.  Bhugwat  Pershad,  I.  L.  R.  10 
Calc.  697,  and  Shangara  v.  Krishnam,  I.  L.  R.  15 
Mad.  267,  referred  to.  Nasd  Kishore  Lal  v. 
Akmad  Ata.  An'moli  Bibee  v.  Ahmad  Ata. 
Bhole  Bibi  v.  Ahmad  Ata  .  I.  L.  E.  18  A 11.  69 


18. 


Suit  by  benami- 


dar. A  mortgage-bond  was  executed  ostensibly  in 
favour  of  J?,  but  J  was  the  real  mortgagee.  A  suit 
was  brought  by  R,  the  benamidar,  to  enforce  the 
bond  ;  J,  the  real  mortgagee,  made  over  the  debt 
on  a  date  previous  to  the  suit  but  executed  the 
formal  deed  of  assignment  on  a  date  subsequent 
thereto.  Held,  that  the  benamidar  might  maintain 
the  suit.     Bhola  Peeshad  v.  Ram  Lall 

I.  Ii.  E.  24  Calc.  34 

,  ^®-    — Suit    or     fore- 

eiosure  of  mortgage— Beneficial  owner  not  made 
a  party— Transfer  of  Property  Act  {IV  of  1882), 
«.  85— Right  of  suit.  A  suit  for  foreclosure  of  a 
mortgage  may  be  brought  by  the  person  named  in 
VOL.    IV. 


PARTIES— confei. 

I  1.  PARTIES  TO  SXllTS—conid. 

I  the  mortgage  deed  as  the  mortgagee,  although  he 
was,  in  fact,  only  the  benamidar  of  the  beneficial 
owner  ;  and  such  a   suit  should  not  be  dismissed 

I    because  the  beneficial  owner  is  not  added  as  a  party. 

\     SACHITAXAyOA    MOHAPATRA    V.    BaLORAM     GoEAIX 

I.  L.  E.  24  Calc.  644 

20.  .^ Siiii  JQ^  eject- 
ment. A  mere  benamidar  cannot  maintain  a  suit  for 
ejectment,  he  having  neither  title  to,  nor  posses- 
sion of,  the  property.  Hari  Gobinda  Adhikari  v. 
Akhoy  Kumar  Mozumdar,  I.  L.  R.  16  Calc.  364, 
followed  in  principle.  Sand  Kishore  Lal  v.  Ahmad 
Ata,  I.  L.  R.  18  All.  69,  dissented  from.  IssuK 
Chandra  Dutt  v.  Gopal  Chan-dra  Das. 

I.  Ij.  E.  25  Calc.  98 
3  C.  W.  N.  20 

'~ T~Z Benami  purcha- 
ser— Right  of  benamidar  to  sue  for  possession 
of  immoveable  property.  A  benami  purchaser  of 
immoveable  property  has  no  right  to  sue  for  re- 
covery of  possession  of  the  same.  Hari  Gobind 
Adhikari  v.  Akhoy  Kumar  Mazumdar,  1.  L.  R.  16 
Calc.  364,  and  Issur  Chundra  Dutt  v.  Gopal  Chandra 
Das,  1.  L.  R.  25  Calc.  98,  followed.  Kand  Kishore 
Lal  V.  Ahmad  Ata,  I.  L.  R.  IS  All.  69,  referred  to. 
Gopi  Hath  Chobey  v.  Bhugwat  Pershad,  I.  L.  R.  10 
Calc.  ^S 7,  distinguished.  Baroda  Suxdary  Ghose 
V.  Di>-o  Baxdhu  Khax  .  I,  L.  E.  25  Calc.  874 

3  C.  W.  N.  12 

22. -— _ Suit    for    sale 

on  a  mortgage — Right  of  benamidar  mortgagee  to 
sue.  Held,  that  the  mortgagee  named  in  a  deed  of 
mortgage  is  competent  to  sue  in  his  ow-n  name 
for  sale  on  the  mortgage,  though  he  is  admittedly 
only  a  benamidar  from  some  third  person.  Nand 
Kishori  Lal  V.  Ahmad  Ata.  I.  L.  R.  18  All.  ^9 
followed.  Gofi  Nath  Chobey  v.  Bhugwat  Pershad' 
I.  L.  R.  10  Calc.  697  ;  Bhola  Pershad  v.  Ram  Lall, 
I.  L.  R.  24  Calc.  34;  Sachitananda  Mahapatra  y. 
Baloram  Gorain  I.  L.  R.  24  Calc.  644  ;  Shangara 
V.  Krishnan,  I.  L.  R.  15  Mad.  267  ;  Ravji  Appaji 
Kulkarni  v.  Mahadev  Bapuji  Kulkami,  I.  Z.  R.  22 
Bom.  672;  and  Dagdu  v.  Balvant  Ramchandra  Xatu 
I.  L.  R.  22  Bom.  820,  referred  to.  Hari  Gobind 
Adhikari  v.  Akhoy  Kumar  Mozumdar,  I.  L.  R.  16 
Calc.  364  ;  Issur  Chandra  Dutt  v.  Gopal  Chandra 
Das,  1.  L.  R.  25  Calc.  98;  and  Baroda  Sundari 
Ghose  V.  Dino  Bandhu  Khan,  I.  L.  R.  25  Calc. 
874,  dissented  from.     Yad  Ram  v.  Umrao  Sixgh.  ' 

I.  L.  E.  21  AIL  380 

23. Plaintiff  found 

to  be  a  mere  name-lender  without  interest  in  suit 

Redemption,  suit  for,  by  puisne  mortgagee — Joinder 
of  mortgagor  on  second  appeal  On  second  appeal 
against  a  decree  dismissing  a  suit  which  had  been 
brought  by  a  puisne  mortgagee  to  redeem  a  prior 
incumbrance,  it  was  ordered  that  the  mortgagor 
be  brought  on  to  the  record.  On  its  appearing  that 
it  had  not  been  intended  that  the  plaintifE  should 

take  any  interest  under  the    mortgage  sued  on: 

Held,  that  the  second  appeal  should  be  dismissed 
Chts-xax  v.  RAMACHAifDEA .  I.  L.  E.  15  Mad  54 
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PARTIES— coji/i. 


PARTIES— co«<^. 


1. 


24. 


PARTIES  TO  SUITS— conid 
. Suit  in  narm  of 


henamidar.  Where  a  suit  is  brought  in  the  name  of 
a  benamidar  only,  the  Court  ought  to  direct  that  the 
beneficial  owners  should  be  made  parties,  and  not  to 
dismiss  the  suit.  Sita  Nath  Shaha  v.  Nobin 
Chukder  Roy        .         .         .        5  C.  L.  B.  102 

See.  GoPi  Nath  Chobey  v.  Bhugwat  Per- 
SHAD     .         .     I.  L.  R.  10  Cale.  697 

25. Suit  hy  benami 

furchaser — Civil  Procedure  Code,  1S59,  s.  260.  A 
purchased  at  a  Sheriff's  sale,  in  the  name  of  his 
son,  the  interest  of  a  mortgagee  in  certain  property, 
and,  before  Act  VIII  of  1859  came  into  operation, 
instituted  a  suit  in  his  own  name  to  recover  the  pos- 
session of  the  mortgaged  property.  Held,  that  the 
suit  was  rightly  broutrht,  if  the  son's  consent  could 
be  shown.  Qucere  :  What  is  the  effect  of  s.  260  of 
Act  VIII  of  1859  on  suits  of  this  character  ?  Bhai- 
SHANKAR  Narbheram  V.  Harivallabh  1  Bom.  20 


26. 


Bonds,    suits    on—Suit     hy 


assignee  of  bond,  after  death  of  obligee — Repre- 
sentative of  obligee.  In  a  suit  by  ^  on  a  bond  in 
favour  of  B,  the  plaintiff  may  show  by  oral  evidence 
that  the  money  secured  by  the  bond  was  his  own  ; 
but  where  B  has  died  A  must  either  entitle  himself 
as  B's  personal  representative,  or  make  B\s  personal 
representative  a  party  to  the  suit.  Deva  Rati  v. 
Ventesa  AcHARiYAR     .         .         .1  Mad.  452 


27. 


Indemnity  bond. 


A  bond  of  indemnity  was  given  to  five  persons  to 
secure  the  fidelity  of  a  naib.  The  naib  was  after- 
wards employed  by  three  only  out  of  the  five 
obligees  in  the  bond.  f/f/rZ,  that,  on  the  naib  mis- 
conducting himself,  the  three  obligees  could  not  sue 
alone  on  the  bond.  Semble  :  Neither  in  .-uch  case 
could  the  five  obligees  have  sued,  as  the  faithful 
service  intended  to  be  secured  by  the  bond  was 
service  to  five  persons,  and  not  to  three  only. 
Parbuttinath  Roy  v.   Tejomoy  Banerji. 

I.  L.  R.  5  Cale.  303 

28. —    Suit  by  assignee 

on  bond — Liability  of  obligee.  The  obligee  of  a 
common  money-bond,  of  which  a  bona  fide  valid 
assignment  has  been  made,  is  not  liable  to  be  made 
a  defendant  in  a  suit  by  his  assignee  to  enforce 
payment  of  the  bond,  and  to  a  decree  against 
himself  jointly  Mith  the  obligor.  Axoxy:\ious  v. 
MuTTusAMiYA  PiLLAi  .         .       1  Mad.  140 

29. Contracts,     suits    on— Suit 

for  specific  performance— Stranger  to  contract — Civil 
Procedure  Code  (Act  X  of  1871),  ss.  2S  and  45. 
A  stranger  to  a  contract  of  which  specific  perform- 
ance is  sought,  cannot  be  a  party  to  the  suit.  Where, 
therefore,  the  plaintiff  sued  as  against  one  defend- 
ant for  specific  performance  of  a  contract  to  sell 
land  and  as  against  another  for  a  declaration 
that  he  was  not  entitled  to  any  charge  upon  the 
said  lands  : — Hdd,  that  the  latter  defendant  was 
improperly  made  a  party  to  the  suit.  Luckumsey 
OOKEKDA  V.    FaZULLA    CaSSUMBHOY. 

I.  li.  R.  5  Bom.  177 


1.    PARTIES    TO    SVITS—contd. 


30. 


Suit  for  specifi,c 


performance — Receiver.  Where  the  receiver  in  a 
suit  had,  by  order  of  Court,  sold  certain  property  in 
the  suit,  and  had  executed  the  contract  of  sale  in 
his  own  name,  a  plaint  praying  for  specific  perform- 
ance against  the  purchaser  for  refusing  to  complete 
the  contract  was  admitted  with  the  receiver  as 
co-plaintiff,  he  having  obtained  leave  to  sue.  Wil- 
kinson V.  Gangadhar  Sirkar    .  6  B.  L.  R.  486 


31. 


—    Suit  for  specific 


performance.  In  a  suit  for  specific  performance  of 
a  contract : — Held,  that  the  principle  laid  down  in 
the  cases  of  De  Houghton  v.  Money,  L.  R.  2  Ch.  App. 
166,  and  LucJcumsey  Ookerda  v.  Fazulla  Cassum- 
bhoy,  I.  L.  R.  5  Bom.  177, — viz.,  that  a  stranger  to 
the  contract  cannot  be  a  party  to  the  suit, — is  only 
applicable  where  from  the  plaintiff's  case  it  appears 
that  a  third  party,  not  a  party  to  the  contract,  has 
a  distinct  interest  from  that  of  the  other  parties  to 
the  contract,  which  interest  is  sought  to  be  declared 
null  and  void.  Mokund  Lall  v.  Chotay  Lall. 
I.  L.  R.  10  Cale.  1061 


32. 


Suit  by  mortgagee 


without  co-sharers.  Where  a  mortgage-bond  was 
executed  in  favour  of  the  plaintiff  alone,  the  fact 
that  there  were  other  persons  members  of  the  joint 
family  co-sharers  with  the  plaintiff  did  not  render  it 
necessary  to  make  them  parties  to  a  suit  on  the 
mortgage,  as  the  plaintiff  might  be  regarded  as 
contracting  on  behalf  of  himself  and  the  other 
members  of  the  family  as  undisclosed  principals. 
Bungsee  Singh  v.  Soodist  Lall. 

I.  L.  R.  7  Cale.  739 
10  C.  L.  R.  263 

33. Agreement    to 

share  profits  of  trade — Suit  for  share  under  agree- 
ment. Four  persons  each  of  whom  owned  a  ginning 
factory,  entered  into  an  agreement,  which  (inter 
alia)  provided  that  they  should  charge  a  uniform 
rate  of  R4-8-0  per  palla  for  ginning  cotton  ;  that  of 
this  sum,  R2-S-0  .-ho  d  1  be  treated  ai  the  actual 
cost  of  ginning  ;  and  that  the  remaining  R2  should 
be  carried  to  a  common  fund,  to  be  divided  each  year 
between  the  parties  to  the  agreement  in  proportion 
to  the  number  of  ginning  machines  which  each  of 
them  possessed.  The  agreement  was  to  be  in  force 
for  foxir  years.  The  other  parties  had  carried  out 
the  agreement  but  the  defendant,  although  he  liad 
carried  the  R2  to  a  separate  account,  refused  to 
pay  the  plaintiff  his  share  of  the  amount.  He  also 
refused  to  pay  the  other  two  parties  their  sharer 
The  accounts  had  been  duly  made  up,  showing  the 
sums  which  the  defendant  under  the  agreement 
had  to  pay  both  to  the  plaintiff  and  the  two  other 
parties  to  the  agreement.  The  plaintiff  sued  the 
defendant  for  his  share.  The  defendant  contended 
that  the  plaintiff  ought  to  have  made  the  other 
parties  to  the  agreement  parties  to  the  suit.  Held, 
that  the  other  parties  to  the  agreement  were  not 
necessary  parties  to  the  suit.  The  accounts  had 
been  made  up  and  were  admittedly  correct,  and 
they  showed  that  the  defendant  had  nothing  to  { 
receive  from  any  of  the  parties  to  the  agreement. 
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PARTIES— co»U<f. 

1.  PARTIES  TO  SUITS— conW. 
but  that  he  was  indebted  in  a  definite  sum  to  the 
plaintiff.     Hakibhai     Maseklal     v.     Sharafali 
IsABji       .         .         .  I.  li.  B.  22  Bomu  861 


34.  — 


Co-contractors — 


Bight  of  some  of  several  co-corUradors  to  sue  alone 
— Refusal  to  join  in  the  suit  as  plaintiff,  effect  of. 
Where  two  parties  contract  with  a  third  party,  a 
suit  by  one  of  them  making  the  other  a  co-defend- 
ant ought  not  to  be  dismi^ed  merely  because  the 
plaintiff  has  not  proved  that  the  co-defendant  had 
refused  to  join  as  a  co-plaintiff.  Pyaki  Mohun 
JBosE  V.  Kedabxath  Koy 

I.  L.  E.  26  Calc.  409 

Pyabi  Mottax  Bose  v.  Naeix  Chtsder  Roy 

3  C.  W.  N.  271 

Tarixi  Kaxt  Lahabi  v.  Nttsd  Kishore  Patro- 
Ofovis 12C.L.  11.588 

Bissessur  Roy  Chowdhby  i-.  Brojo  Kaxt  Roy 
Ohowdhry     .         .         .         .     1  C.  W.  N".  221 

{Contra)  Dwarkaxath  Mitter  i-.  Tara  Peo- 
srxxARoY     .         ,         .     I.  L.  K.  17  Calc.  160 

35.  Co-sharers — Joinder  of  par- 
ties— Right  of  co-sharer  to  sue  alone.  Unless  there 
is  a  special  provision  of  the  law,  co-owners  are  not 
permitted  to  sue  through  some  or  one  of  their  mem- 
bers, but  all  co-owners  must  join  in  a  suit  to  recover 
iiieir  property.  The  defendant  cannot  be  deprived 
of  his  right  to  insist  on  the  other  co-owners  being 
joined  on  the  record  by  the  fact  that  they  approve 
of    the  suit  being  .brought  by  the  plaintiff  alone. 

BaLKRISHXA  MoRESHVAR  KuXTE   v.    MrXICIPALITY 

^F  ilAHAD     .         .         .         I.  L.  R.  10  Bom.  32 

36.   Suit  for  arrears 

•of  rent — Appeal,   amendment    on.     In   a   suit   for 

arrears  of  rent  of  the  plaintiff's  share  of  a  talukh,  it 
Appeared  that  in  the  year  1279  a  batwara  was 
•effected  of  the  zamindari  in  which  the  talukh  was 

situated,  and  that  the  talukh  ceased  to  be  held  ex- 

I  <hisively  by  the  plaintiff,  but  was  divided  between 

I  Iiim  and  certain  other  persons,  who  were  not  made 

n  parties  to  the  suit.     Held,  that  all  the  co-sharers 

j  should  have  been  joined  as  parties,  and  that,  as 

this  had  not  been  done,  the  suit  was  bad.     Obhoy 

GovixD  Chowdhry  v.  Htjrychurx  Chowdhry 

L  L.  R.  8  Cale.  277 

37.    Lease — Suit  by 

ne   of  several  joint  lessors  for  his  share  of  rent. 

One  of  several  joint  lessors  of  certain  land  sued  the 
lessee  for  his  share  of  the  rent  payable  under  the 

j  lease  to  all  the  lessors,  making  the  other  lessors 
.     defendants.     Held,  that  the  suit  was  not  maintain- 

'  able,  and  the  making  of  the  other  lessors  defendants 
did  not  cure  the  defect  in  the  suit.  ^Maxohar  Das 
v.  Maxztjr  Ali   ,         .         .       I.  L.  R.  5  AIL  40 

38 


—  Suit  for  ejectment 

— Landlord    and    tenant — Possession,    suit    for,    by 

I  one  of  several  proprietors.     The  owners  of  a  13-anna 

share   of   a  julkur  sued   to   eject  a  lease  on  his  re- 

:  1  iusal  to  pay  an  enhanced  rent.     Held,  that  he  could 

.  j  not  be  ejected  by  a  suit  brought  by  one  only  of 


PARTIES — contd. 

1.  PARTIES  TO  SUITS— coni<f. 

several  proprietors.  A  lease  granted  by  all  the 
proprietors  cannot  be  varied  or  terminated  at  the 
suit  of  one.     Bollye  Satee  r.  Akram  Alli 

I.  li.  R.  4  Calc.  961 


39. 


Suit  for  posses- 


sion — Lessors.  Plaintiff  sued  to  recover  possession 
of  certain  land  said  to  have  been  included  in  a  talukh 
pottah  given  him  by  the  zamindars,  alleging  that 
defendants  were  obstructing  his  possession.  For 
the  defence  it  was  averred  that  these  lands  fell 
within  a  9-anna  share  which  belonged  to  one  B, 
and  that  by  process  of  sale  they  became  the  right 
of  other  parties  under  whom  defendants  held  as 
lessees.  Held,  that  it  was  unnecessary  to  make  the 
lessors  on  either  side  parties  in  the  case.  Nagur 
Chaxd  v.  Doorga  Doss  Chowdhry  11  "W.  R.  137 

Suit  by  co-sharer 


40 

against  mortgagee  for  share  of  profits — Act  XIV 
of  1863,  s.  1.  A  co-sharer  can  only  sue  such  per- 
sons in  the  Revenue  Court,  under  cl.  2,  s.  1,  Act  XIV 
of  1863,  as  are  appointed  or  entitled  by  custom  to 
make  the  collections  of  rent  on  behalf  of  the  pro- 
prietary body  of  the  estate  or  any  part  thereof 
and  who  are  bound  to  pay  the  revenue  and  village 
expenses,  and  to  account  to  co-parceners  for  receipts 
and  expenditure  as  their  representatives.  Sree 
KiSHEX  V.  EsHBEE  PuRTAUB  Rai    .     2  Agra  299 


41. 


Debtor  and  creditor,   suits 


between — Bond — Suit  for  a  •'hare  of  a  debt. 
A,  B,  and  C  were  uterine  brothers,  Mahomedans,  to 
whom  jointly  a  sum  of  money  was  due  on  a  bond. 
A,  the  elder  brother,  sued  the  debtor  for  recovery 
of  the  debt,  and,  after  successfully  resisting  the 
claim  of  B^s  widow  to  be  made  a  party  to  the  suit 
obtained  a  decree  for  the  principal  and  interest 
to  the  date  of  decree,  together  with  subsequent 
interests  and  costs.  A  realized  the  decree  for  the 
principal  and  interest  to  the  date  of  decree  only. 
B^s  widow,  on  behalf  of  herself  and  two  minor  sons, 
sued  A  for  the  share  of  the  decretal  moneys  which 
belonged  to  her  husband's  estate.  She  refused  to 
join  her  daughters  as  parties.  Held,  that  she  was 
entitled  to  recover  a  third  share  of  the  amount 
realized  under  A^s  decree,  minus  the  share  of  her 
two  daughters.     Nttbuxxissa  f.  Roushax  .Jax 

2  B.  L.  R  Ap.  1 

42. Trustees        for 

benefit  of  creditors.  The  creditor  of  an  insolvent 
who  has  assigned  all  his  property  to  trustees  for 
the  benefit  of  all  his  creditors  generally  sued  him 
for  his  debt,  joining  the  trustees  as  defendants,  on 
the  ground  that  they  had  refused  to  register  his 
claim.  Held,  that  they  were  rightly  joined  as  de- 
fendants in  the  suit.  Ajudhia  Xath  r.  Axaxt 
Das         ....       I.  L.  R.  3  All.  799 

43.  - - —  Suit  by  trustees 

of  deed  for  benefit  of  creditors  to  set  aside  attachment. 
To  a  suit  by  the  trustees  of  an  assignment  for  the 
benefit  of  his  creditors  by  an  insolvent  trader  to 
set  aside  an  attachment  by  an  execution-creditor 
who  did  not  assent  to  the  assignment,  it  is  not 
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NOBTH-WESTERN  PROVINCES  AND 
OUDa  MUNICIPALITIES  ACT  (I  OP 
1900) — condd. 

B.  183 — condd. 


right  to  build  tiie  temple.  Held,  that  the  suit  was 
not  maintainable.  Held,  further,  that  the  Civil 
Ckjurt  had  no  power  to  disturb  the  order  of  the 
District  Magistrate  who  acted  within  his  jurisdiction 
and  whose  order  had  been  duly  confirmed  by  the 
Local  Government.  Abdul  Aziz  v.  Municipal  Board 
of  PilibTiit,  2  All  L.  J.  222,  followed.  Bulaki 
Das  v.  Secretary  of  State  for  India  (1909) 

I.  Ii.  R.  31  All.  371 

8.  187 — Ruh't  framed  by  Local     Gov- 


ernment for  the  regulation  of  Municipal  Elections — 
Procedure — Power  to  award  costs — Suit  to  sd  aside 
order  awarding  costs — Jurisdiction.  A  Magistrate 
trying  a  petition  to  set  aside  the  election  of  a 
member  of  a  Municipal  Board  is  not  empowered  to 
award  costs  against  the  unsuccessful  party,  and  if 
he  does  so,  it  is  competent  to  the  party  against 
whom  costs  are  awarded  to  sue  in  a  Civil  Court  to 
have  as  much  of  the  Magistrate's  order  as  relates  to 
costs  set  aside.  Chandra  Bhan  v.  GrawAR  Lal 
(1906)  .         .  I.  Ii.  R.  28  All.  475 

NORTH-WESTERN  PROVINCES!  AND 
OUDH  WATER-WORKS  ACT  [(I  OP 
1891). 

BS.  34,  40   and  41 — Construction  of 


Statutes — Omission  to  give  notice  of  re-occupation  of 
house — Water  rate  paid  during  period  of  non-occu- 
pation. Held,  that  the  provisions  of  s.  41  of  the 
North-Western  Provinces  and  Oudh  Water- Works 
Act,  1891,  would  not  apply  to  the  case  of  a  person 
who  had  in  fact  regularly  paid  the  water  rate  due 
in  respect  of  the  house  during  the  period  of  its  non- 
occupation.     Emperor  v.  Sumer  Chand  (1907) 

I.  Ii.  R.  29  All.  375 
NOTARY  PUBLIC. 

See  Power  of  Attorney. 

I.  L.  R.  33  Calc.  625 

NOTES  OF  EVIDENCE. 

See    Transfer    of    Criminal      Case- 
General  Cases  15  B,  L.  R,  Ap.    14 
I.  L.  R.  1  Calc.  354 
NOTICE. 

See  Appeal  .  .  13  C.  W.  N.  142 
See  Civil  Procedure  Code,  188-2,  s.^424. 
I.  L.  R.  29  All.  567 
See  Civil  Procedure  Code,  1882.  s.  595. 
I.  L.  R.  35  Calc.  618 
See  Compensation. 

I.  L.  R.  34  Calc.  470 
See  Court  of  Wards. 

12  C.  W.  N.  1065 
See  Ejectment  .  I.  L.  R.  31  Calc.  932 
\  See  Landlord  and    Tenant. 

L  12  C.  W.  N.  1059 


NOTICE— conW. 

See  Land  Revenue  Code. 

I.  Ii.  R.  32  Bom.  78 

See  Lease    .         .      I.  L  R.  30  All.  82 

See  Mortgage         .     12  C  W.  N.  911 

See  Mortgagor  and  Mortgagee. 

I.  L.  R.  33  Bom.  1 

See  Negotiable  Instruments  Act 
(XXVI  of  1881),  ss.  3(r,  39. 

12  C.  W.  N.  644 

See  Penal  Code  (Act  XLV  of  1860), 
ss.  182,  211  .     I.  L.  R.  30  All.  52 

See  Prosecution. 

L  L.  R.  34  Calc.  909 

See  Public   Demands     Recovery   Act, 

ss.  8,  10  .     I.  L.  R.  34  Calc.  811 

See  PuTNi  Sale         .    11  C  W.  N.  729 

See  Railways  Act,  ss.  77,  140. 

I.  L.  R.  31  Bom.  534 

See  Railways  Act  (IX  of  1890),  ss.  77, 

140. 
See  Sale  for  arrears  of  Revenue. 

I.  L.  R.  35  Calc.  636 

See  Vendor  and  Putichaser. 

I.  L.  R.  31  Bom.  566 

before  making  of  order — 

See    Transfer    of     Criminal      Case — 
General  Cases    .     7  C.  W.  N.  114 

before  sanction — 

See  Sanction  for  Prosecution — Notice 
of  Sanction  I.  L.  R.  26  Mad.  592 

before  suit — 

See  Damages — Suits  for  Damages — 
Breach  of  Contract. 

7  C.  W.  N.  108 

by  municipality — 

See  Bengal  Municipal  Act,    1884,  s.  85. 

2  C.  "W   N.  689 

See  Bombay  District  Municipal    Act, 

1873,iS.  11  I.  L.  R.  20  Bom.  732 

See  Bombay  District  Municipal  Act, 
1873,  s.  21    I.  L.  R.  21  Bom.  630 

See  Bombay  District  Municipal  Act, 
1873,  s.  42  .  I.  L.  R.  19  Bom.  212 

See  Bombay  District  Municipal  Act, 
1873,|s.  74  .    L  L.  R.  2  Bom.  527 

See  Bombay  Municipal  Act,  1872,  s.  220. 
I.  L.  R.  8  Bom.  151 

/SeejBoMBAY  Municipal  PAct,  1888,  s.  249. 

I.  L.  R.  24  Bom.  75 

See  Bombay  Municipal  Act,  1888,  s.  353. 

I.  L.  R.  19  Bom.  372 

Set  Bombay  Municipal  Act     1888,  s.  381- 
I.  L.  R.  24  Bom.  125 
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NOTICE— con<<f. 


—  constructive — 

See  Parties — Pakties    to  Suits — Mobt- 

OA6ES,   SX7ITS   COSCEBSTKO. 

I.  L.  R.  21  Calc.  116 

See    Partxebship — Rights  .  and     Liabi- 
lities OF  Pabtsebs. 

I.  L.  R.  19  Mad.  471 

See   Pbe-emptios — Right     of    Pee-emp- 
tios    .         .     I.  li.  R.  16  Mad.  301 

See   Registbatios   Act   (III    of     1877), 
ss.  50  A>T)  17.  I.  li   R.  27  Bom.  452 

See  Res  Jxtdicata — Matters  rs  Isstte. 

I.  li.  R.  19  Mad.  145 

See  Tbassfeb  of   Property  Act,  s.  3 — 
"  Notice  "      .         .     7  C.  W.  N.  11 

—  date  of— 


See  Bombay  Tbamways  Act. 

I.  L.  R.  28  Bom.r502 

See  Limitation  Act,  1877,  Sch.    II,  Abt. 

179(5)        .       I.  li.  R.  28  Bom.  416 

See  MoBTGAGE  .     8  C.  W.  N.  332 

duty  of  serving,  when  on  insol- 


vent and  when  on  creditors — 

See  Insolvent  Act  (11  &  12  Vict.  c.  21). 
I.  L.  R.  26  Bom.  171 


effect  of  non -service  of — 


See    Public    Demands    Recoveby    Act 
(Ben.  Act  VII  of  1880),  ss.  8,  10,  12. 

5  C.  W.  W.  86 

—  in  the  alternative,  suflQciency  of — 

See  Bengal  Tenancy  Act,  s.  155. 

I.  li.  R.  30  Calc.  1063 

of  abandonment — 

See  iNstTBANCE — Mabine  Insurance. 

1  Ind.  Jur.  N.  S.  406 

6  B.  li    R.  218 
7  B.  L  R.  347 

Bourke  O  C.  391 


'NOTICE— conid. 


of  acquisition  of  land — 

See  A>oMBAY  City  I>rPEovEMENT  Act. 

I.  li.  R.  27  Bom.  424 


of  allotment — 


See    Company — Winding     up — General 
Cases    .  .     I.  L.  R.  9  AIL  366 

—  of  annulment  of  incumbrances — 

See  Sale  for  Arrears  of  Rent — Incum- 
brances .     5  C.  W.  N.  272 


—  of  api)eal — 

See  Appeal — Acts — Companies  Act. 

I.  li.  R.  18  All.  215 
I.  li.  R.  30  Calc.  758 


of  appeal — condd. 


See    Company — Winding    up — General 
Cases  .  .      L  L.  R.  4  Calc.  704 

See    Letters     Patent,     High     Court, 

N.-W.  P.,  CL.  10. 

I.  li.  R.  17  AU.  438 
See     Practice — Civn.     Cases — Notice, 

re-issue  of  W.  R.  Mis.  37 

See  Process,  service  of. 

15  W.  R    31 
L  li.  R.  16  Bom.  117 


—  of  application — 

-See  Act— 186.3— XX,  s.  18. 

I.   I  .  R.  24  Mad.  685 

See  CrvTL  Procedure  Code,  l>^8'2,  s.  100. 
I.  li.  R.  18  Bom.  59 

See  Claim  to  Attached  Property. 

I.  li.  R.  16  Bom.  700 

See  Companies  Act,  s.  169. 

L  li.  R.  25  Mad.  576 
See  Custody  of  Childben. 

I.  li.  R.  18  Calc.  473 

See  DrvoBCE  Act,  s.  16. 

4   B.  li.  R.  O.  C.  52 
L  L  R.  18  Calc.  443  ;  539 

See    Execution    of    Decree — Stay    op 
Executiln  .  I.  li.  R.  15  Bom.  536 

See  Mobtgage — Poweb  of  Sale. 

22  W.  R.  47 

See  Revision — Cbiminal  Cases — Miscel- 
laneous Cases    I.  L.  R.  26  Mad.  41 

See    Sale    in    Execution   of  Decree — 
Mortgaged  Property. 

I,  li.  R.  25  Mad.  506 


—  of  assignment — 

See  Debtor  and  Creditor. 

I.  li.  R.  26  Bom.  577 

See        Mortgage — Redemption — Right 
of  Redemption. 

L  li.  R.  12  Mad.  505 

See  Registration  Act,  1877 — 
ss.   49  AND   50. 
s.  50. 

S.   50   AND   s.    17. 

iSee  Right  of  Occupancy — Transfer  op 
Right   .       .     L  L.  R.  24  Calc.  642 

See  Transfer  of   Property  Act,  s.  131 

L  li.  R.  12  Calc.  505 

I.  li.  R.  10  AIL  20 

I.  li.  R.  10  Mad.  289 

I.  li,  R.  24  Bom.  502 

See  Transfer  of   Property  Act,  s.  132 
I.  li.  R.  21  Bom  60 

See  Vendor  and  Purchaser — Notice. 


\ 
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PARTIES— cow^c^. 

1.  PARTIES  TO  SUITS— cowfd. 

should  be  made  parties,  respondents.  Held,  that 
it  was  a  mistaken  view  that  a  decree  annulling  the 
sale  in  this  suit  would  be  res  judicata  in  any  future 
question  or  proceeding,  as  between  the  Government 
and  the  unsuccessful  purchaser.  The  Secretary 
of  State  for  India,  therefore,  was  not  a  necessary 
respondent.  His  position  was  correctly  explained 
in  Bal  Mokoond  Lai  v.  Jirjndhun  Roy,  I.  L.  R.  9 
Calc.  271,  in  the  judgment  of  Mitter,  J.  Balki- 
SHEN  Das  v.  Simpson     .     I.  L.  R.  25  Calc.  833 

L.  R.  25  I.  A.  151 
2  C.  W.  N.  513 


63. 


Suit  to  recover 


chur  lands  claimed  by  Government  as  an  island  and 
settled  with  defendants.  Plaintiff  brought  a  suit  for 
reco\ery  of  possession  of  land  which  had  been 
thrown  up  by  a  large  navigable  river,  and  which 
he  alleged  formed  an  accretion  to  his  estate.  The 
defendant  who  was  in  possession  claimed  to  hold  the 
lands  under  a  settlement  which  the  Government 
had  made  with  his  predecessors  in  title,  the  Govern- 
ment having  three  years  previously  taken  up  the 
lands  as  forming  an  island.  He'd,  that  the  Govern- 
ment, as  claiming  a  proprietary  right  in  the  disputed 
land,  was  a  necessary  paity  to  the  suit.  Caxnon 
V.  BissoN ATH  Adhicaei     .         .      5  C.  L.  E,.  154 


64. 


Suit  to  set  aside 


settlement.  In  a  suit  by  a  person  claiming  certain 
lands  which  had  been  resumed  by  the  Government 
and  settled  with  another  party,  the  Government 
should  be  made  a  party.  Mahomed  Israile  v. 
Wise      .     13  B.  L.  R.  F.  B.  118  :  21  W.  R.  327 

Krishno  Lall  Nag  v.  Bhyrub  Chtjnder  Deb 

22  W.  R.  52 


65. 


-  Suit  for  posses- 


gion  of  land  settled  by  Government  with  successive 
owners.  Where  a  piece  of  land  has  been  surveyed 
and  settled  at  one  time  as  an  accretion  to  the  estate 
of  A  and  at  another  as  an  accretion  to  the  estate 
of  B,  in  a  suit  by  A  against  B  for  possession  of 
the  land  it  is  not,  as  a  rule,  necessary  that  the 
Government  should  be  made  a  party.  Mahomed 
Israile  v.  Wise,  13  B.  L.  R.  118  :  21  W.  R.  327, 
considered  and  explained.  Giediiaree  Sahoo  v. 
Hera  Lall  Seal  .         .         2  C.  L.  R.  467 


66. 


Suit  for  posses- 


sion and  declaration  of  right  to  participate  in  a 
permanent  settlement  of  a  mehal  resumed  under 
Reg.  II  of  1810.  Chur  land  was  held  by  the  pro- 
prietors of  the  adjoining  estate.  The  chur  was  re- 
sumed by  Government  in  1835,  and  declared  to  be 
liable  to  assessment  under  Eegulation  II  of  1819. 
The  recorded  proprietors  of  the  adjoining  permanent- 
ly-settled estate,  to  which  the  chur  was  a  contigu- 
ous accretion,  refused  to  make  a  permanent  settle- 
ment with  Government  at  the  rent  demanded. 
The  chur  was  then  held  khas  by  Government  for 
some  time,  and  subsequently  leased  out  for  tempor- 
ary periods  to  strangers.  In  these  temporary 
leases  Government  reserved  the  proprietor's  rights 
to  come  in  and  take  a  permanent  settlement  qn 
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the  expiry  of  the  temporary  settlements,  and  also 
reserved  an  allowance  of  10  per  cent,  on  the  rent, 
as  malikanah  on  their  account,  which  sum  had 
been  kept  in  deposit  in  the  Collectorate  treasury. 
In  1867  the  Government  made  a  permanent  settle- 
ment with  the  defendant,  one  of  the  recorded 
proprietors  of  the  contiguous  estate,  of  the  entire 
chur,  and  refused  the  application  of  other  share- 
holders in  the  estate  to  be  joined  in  the  settlement. 
The  Collector,  at  the  request  of  the  defendant,, 
applied  the  deposit  in  his  treasury  in  satisfaction 
of  the  Government  revenue.  An  unsuccessful 
shareholder  brought  a  civil  suit  against  the  defend- 
ant for  possession,  and  a  declaration  of  his  right 
to  participate  in  the  settlement.  Held,  that  it 
was  not  necessary  to  make  the  Government  a  party. 
Krishna  Chandra  Sandyal  Chowdhry  v.  Harish 
Chandra  Chowdhry  .         8  B.  L.  R.  524 

s.c.    Kristo   Chunder    Sandyal     v.    Kashee 
KiSHORE  Roy  Chowdhry    .         .     17  W.  R.  145- 


67. 


Political    Agent 


— Superintendent  of  Raj.  A  suit  for  property  be- 
longing to  the  Raja  of  Kota  was  brought  in  the 
name  of  the  "  Political  Agent  and  Superintendent 
of  the  Kota  State,  on  the  part  of  the  Government 
of  India.  Held,  that,  if  the  Raja  was  the  proprie- 
tor of  the  property,  he  should  have  been  the  plaint- 
iff, or,  if  his  right  and  interest  therein  had  passed 
to  Government,  the  Government  should  have  been 
the  plaintiff,  but  the  Political  Agent  and  Superin- 
tendent of  the  Kota  State  was  not  entitled  to  sue 
for  the  property.     Girdhary  Das  v.  Powlett 

I.  L.  R.  2  Ail.  690 


68. 


-  Suit         against 
In  suits  brought 


Government — Local  Government. 
against  the  Government  eo  nomine  under  the  Code 
of  Civil  Procedure,  the  Local  tJovernment  must  be 
considered  as  the  party  sued.  Subbaraya  Mudali 
v.  Government    .         .         .         .     1  Mad.  286 


69. 


Bombay  Abkari 

Suit  for  money 

revenue — 


Act  (V  of  1878),  ss.  29  and  67- 
illegally  levied  by  a  farmer  of  abkari 
Collector.  The  Collector  is  not  a  necessary  party  to 
a  suit  brought  against  a  farmer  of  abkari  revenue  for 
a  refund  of  money  illegally  levied  at  his  instance  by 
the  Collector  under  s.  29  of  the  Bombay  Abkari  Act 
(V  of  1878).  S.  G7  of  the  Act  expressly  exempts 
the  Collector  from  responsibility.  Narayan  Ven- 
Ku  V.  Sakharam  Nagu     .     I.  L.  R.  11  Bom.  519 


70. 


Specific   Relief 


Act  {I  of  1877),  s.  42 — Obstruction  to  alleged  high- 
way. To  a  suit  by  an  owner  of  land  under  s.  42  of 
the  Specific  Relief  Act  against  one  of  the  public 
who  formally  claims  to  use  such  lands  as  a  public 
road,  and  who  thereby  has  endangered  the  title* 
of  the  owner,  it  is  unnecessary  to  make  the  Secre- 
tary of  State  a  party.  Chuni  Lall  v.  Ram  Kishen 
Sahu  .         .         .      I.  Ij.  R.  15  Calc.  460 

71.  — Suit  for   dedu' 

ration  of  title  against  a  Municipality.  The  plaint- 
iff sued  a  Municipal  Council,  under    the  Madras: 


(    9077    )  DIGEST  OF  CASE3.  ,     (    9078    ) 

PAHTIES— con<<f. 


PARTIES— coTiW. 

1.  PARTIES  TO  SUITS— confrf. 
District  Municipalities  Act,  for  a  declaration  of  his 
title  to  a  certain  structure  situated  in  the  limits 
of  the  Municipality  and  of  his  right  to  put  a  roof 
over  it.  The  structure  was  found  to  belong  to  the 
plaintiff.  Held,  that  the  Secretary  of  State  was 
not  a  necessary  party  to  the  suit.  Krishxayya 
V.   BiXLARY  Municipal  Council 

I.  Ia^R.  15  Mad.  292 

72.   -   Heirs.     The  practice   hitherto 

prevaUing  in  the  mofussil  of  making  a  dead  man 
"  by  his  heir  "  a  party  to  a  suit  is  erroneous,  and 
should  be  discontinued.  Govi>'d  Abaji  Jakhadi 
V.  MoHOXiRAj  Vixayak  Jakhadi  (1901) 

I.  L.  R.  25  Bom.  494 


73. 


Husband  and  ■wife — Bight  to 


sue — Hindu  woman.  A  Hindu  woman  may  at  all 
times  sue  either  alone  or  jointly  with  her  husband. 
Bhoy'Rub  CnrNDEB  Doss  v.  Madhub  Chuxder 
Paramaxick         ....     1  Hyde  281 

74.       Married      M'o- 

men's  Property  Act,  1874,  s.  S — Suit  for  separate 
property.  In  a  suit  against  a  woman  married  be- 
fore 1865,  in  respect  of  her  separate  property,  it  is 
not  necessary  to  make  her  husband  a  co-defendant. 
Stephen  t\  Stephen         .         .     10  C.  L.  R.  536 


75. 


Wife  added   as 


party — Portion  of  estate  purchased  icith  her  sepa- 
rate property.  Wife  made  party  to  the  suit,  on  the 
ground  that  a  building  on  the  estate  was  erected 
by  her  husband  with  money  forming  her  separate 
estate.     Gourgopal  Dutt  r.  Bishonath  Ghose 

Cor.  41 


76. 


Practice — Wife 


having  an  English  domicile  suing  tcithout  her  hus- 
band. Case  in  which  it  was  held  that  a  wife  hav- 
ing an  English  domicile  is  capable  of  suing  with- 
out joining  her  husband  as  a  co-plaintiff.  Hughes 
V.  Delhi  and  London  Bank 

I.  L.  R.  15  Calc.  35 


77. 


78. 


1.  PARTIES  TO  SUITS— con«. 

property,  all  the  members  of  the  family  are  necessary 
parties.     Xathuni  ilAHTON  v.  M.^cbaj  M.a.hton 
I.L.  R.2  Calc.  149 

See  Pahaladh  Singh  i-.  Luchmunbutty 
12  W.  R,  256 

Sudaburt  Pershad  Sahoo  v.  Lotf  Ali  Khan. 
Phoolbas  Kooer  v.  Lalla  Juggessur  Sahi 

14  W.  R.  339 

s.c.  on  review,  Phoolbas  Kooer  v.   Lalla  Jug- 
gessur Sahoy    .         .         .         .       18  W.  R.  48 

GoKOOL  Pershad  r.  Etwari  Mahto 

20  W.  R.  138 


Hindu     wife — 


Transaction  in  her  own  name — Wife's  right  to  sue 
without  joining  husband.  A  Hindu  wife,  li\ing 
with  her  husband,  brought  a  suit  on  a  deed  of  mort- 
gage executed  in  her  favour.  Held,  that  to  enforce 
her  rights  under  the  deed  she  need  not  join  her 
husband.  Manada  Sundari  Dabi  v.  Mahananda 
Sarma 2  C.  W.  N.  367 


Idol — Shebait.     It  is   a   settled 


rule  of  Hindu  law  that  an  idol  is  a  juridical  person 
who  can  take  and  hold  property ;  and,  when  a 
Buit  is  instituted  in  the  name  of  an  idol  by  the 
shebait,  the  idol  must  be  regarded  as  a  party  to  the 
suit,  and  not  the  individual  shebait,  who  merely 
represents  it  and  acts  for  it  as  its  agent.     TuLSi- 

DAS   ilAHANTA  V.   BeJOY  KiSHORE  ShOME  (1901) 

6  C.  W.  M".  178 

79.  Joint    family— Suit    by    one 

member  for  specific  share.  To  a  suit  by  one  member 
of  a  Hindu  joint  family,  living  under  the  Mitak- 
shara  law,  for  a  specific  share  of  the  joint  family 


80. 


Suit  to  establish 


right  belonging  to  Hindu  family — Necessary  parties. 
No  member  of  an  undivided  Hindu  family,  except 
the  manager  of  the  family,  as  such,  is  entitled 
to  bring  a  suit  to  establish  a  right  belonging  to  the 
family  without  making  the  other  members  of  the 
family  parties  to  the  suit.  Arunachala  Pillai  v. 
Vythialts-ga  Mudaliyar     .  I.  li.  R.  6  Mad,  27 


81. 


—  Suit  to  set  aside 


alienation  of  ancestral  property — Mitakshara — 
Legal  necessity.  J  L  and  H  X,  brothers  members 
of  a  joint  Hindu  family  subject  to  the  Mitakshara 
law,  borrowed  money  by  absolute  and  conditional 
sales  of  their  joint  estate.  After  the  death  of  •/  L, 
his  son  L.  P  brought  a  suit  against  the  alienees  to 
recover  possession  of  the  lands  by  reversal  of  the 
deeds,  as  to  one-half  share  thereof,  which  he  claimed 
as  the  share  of  his  father  J  L,  on  the  ground  that 
there  had  existed  no  legal  necessity  justifying  J  L 
and  H  X  in  alienating  the  property.  Neither  H  X, 
nor  any  one  representing  him,  had  been  made  a 
party  to  the  suit.  There  was  nothing  to  show  that 
the  family  had  been  separate<:l,  or  the  property 
partitioned.  Held,  that  the  suit  should  have  been 
brought  by  all  the  joint  members  to  set  aside  the 
deeds.  If  the  other  members  refused  to  join  as 
plaintiffs,  the\-  should  have  been  made  defendants. 
Rajaram  Tewabi  v.  Lachman  Prasad 

4  B.  li.  R.  A.  C.  118  :  T^  W.  R.  478 

Sheo  Churn  Narain  Singh  r.  Chukraree  Per- 
shad Narain  Singh        .         .         15  W.  R.  436 


82. 


Manager  of  joint 


family — Suit  by  manager  alone — Co-parceners 
whether  necessary  parties — Civil  Procedure  Code 
[Act  XIV  of  1SS2),  s.  30— Amendment  of  pleading 
— Plaint  athended  in  second  appeal  by  adding 
parties.  The  plaintiff  as  manager  of  an  undivided 
Hindu  family  sued  to  recover  possession  of 
certain  lands  from  the  defendant.  The  defendant 
contended  that  the  plaintiff's  minor  brother  and 
uncle  who  were  his  undivided  co-parceners  should  be 
made  parties  to  the  suit.  The  Court  of  first  instance 
held  that  the  plaintiff  as  manager  could  sue  alone 
and  passed  a  decree  for  the  plaintiff.  The  first  Ap- 
pellate Court  reversed  the  decree,  holding  that  the 
plaintiff  could  not  sue  alone,  except  under  the  provi- 
sions of  s.  30  of  the  Civil  Procedure  Code,  which 
had  not  been  complied  with.  On  second  appeal  to 
the  High  Court : — Held,  that  the  defendant  was  en. 
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titled  to  have  the  plaintiff's  uncle  and  minor  brother 
placed  on  the  record  either  as  co-plaintiffs  or  as 
defendants.  The  right  of  a  plaintiff  to  assume  the 
character  of  manager  and  to  sue  in  that  character 
raises  a  question  of  fact  and  law  which  varies  as  the 
other  members  of  the  family  are  minors  or  adults 
and  therefore  the  defendant  is  always  entitled  in 
such  suits,  when  the  objection  is  taken  at  an  early 
stage,  to  have  the  other  members  of  the  family, 
when  they  are  known,  placed  on  the  records  to 
ensure  him  against  the  possibility  of  the  plaintiff's 
acting  without  authority.  The  plaintiff  was  al- 
lowed on  second  appeal  to  amend  his  plaint  by 
making  the  other  members  of  the  family  parties  to 
the  suit.  Hart  Gopal  v.  Gokaldas  Kushabashet 
I.  L.  R.  12  Bom.  158 


83. 


Transfer       of 

Suit  for  sale  on 

Non- 


ProperUj  Act  (IV  of  18S2),  s.  85 
mortgage  by  father  without  joining  sons- 
joinder  of  parties — Transfer  of  Property  Act  {IV 
of  18S2),  s.  So — Notice  of  interest  in  mortgaged 
property — Liability  of  son  to  pay  father^s  debt  in- 
curred during  son's  minority — Representative  capa- 
city of  father — Antecedent  debt — Mortgage — Civil 
Procedure  Code  (Act  XIV  of  1882).  s.<.  -jS.  42.  In 
the  case  of  a  joint  Mitakshara  family  consisting 
of  a  father  and  a  minor  son  Mhere  the  father  exe- 
cuted a  mortgage-bond  hypothecating  ancestral 
famil}'  property  during  the  minority  of  his  son  and 
the  mortgagee  with  notice  of  the  interest  of  the  son 
in  the  mortgaged  property  brought  a  suit  against 
the  father  alone  to  enforce  the  mortgage,  without 
making  the  son  a  party  to  the  suit,  and  obtained 
a  decree  declaring  that  the  mortgaged  property 
was  liable  to  be  sold  in  execution  thereof,  and  where 
the  debt  was  not  proved  to  have  been  incurred  for 
illegal  or  immoral  purposes: — Held  per  Ghose,  J., 
that  the  share  of  the  son  in  the  ancestral  property 
was  liable  for  the  satisfaction  of  such  decree  not- 
withstanding the  provisions  of  s.  85  of  the  Transfer 
of  Property  Act  (IV  of  1882),  the  father  having 
incurred  the  debt  in  his  representative  capacity 
and  as  managing  member  of  the  family  and  the  son 
having  been  substantially  a  party  to  the  suit  in 
which  the  said  decree  was  passed  through  the  re- 
presentation of  his  father.  S.  85  of  the  Transfer 
of  Property  Act  lays  down  only  a  rule  of  procedure  ; 
and  the  words  "  all  person  "  in  the  section  could 
have  hardly  been  intended  to  include  a  Mitakshara 
son — much  less  a  minor  son — in  a  suit  where  the 
father  is  sued  in  his  representative  capacity.  Suraj 
Bansi  Koer  v.  Sheo  Pershad  Singh,  I.  L.  P.  5  Calc. 
US  :  L.  R.  6  I.  A.  88  ;  Bissessur  Lai  Sahoo  v. 
Luchmissur  Singh,  L.  R.  6  I.  A.  233  ■  ^  C.  L.  R. 
477  ;  Nanomi  Babuasin  v.  Modun  2Iohiin,  I.  L.  R. 
13  Calc.  21  :  L.  R.  13  I.  A.  1  ;  Doulat  Ram  v. 
Mehr  Chand,  I.  L.  R.  15  Calc.  70  :  L.  R.  14  LA. 
187 ;  Pursid  Narain  Singh  v.  Honooman  Sahai, 
I.  L.  R.  5  Calc.  845  ;  Bhagbut  Persad  v.  Girja  Koer, 
I.  L.  R.  15  Calc.  717  :  L.  R.  15  LA.  99  :  Mohabir 
Prosaa  v.  Maheswar  Nath  Sahai,  I.  L.  R.  17  Calc. 
584  :  L.  R.  17  L  A.  11  ;  Jagabhai  Laluhbai  v. 
Bhukandas    Jagjivandas,    I.    L.    R.  11    Bom.    37, 
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relied  on.  Bhawani  Prosad  v.  Kallu,  I.  L.  R.  17 
All.  537,  dissented  from.  Syud  Emam  Momtaztid- 
din  Mahomed  v.  Raj  Coomar  Dass,  23  W.  R.  187  ; 
Ramasamayyan  v.  Virasami  Ayyar,  1.  Ij.  R.  21 
Mad.  222  ;  Palani  Goundan  v.  Rangayya  Goundan, 
L  L.  R.  22  Mad.  207,  referred  to.  Semble :  (a)  in 
the  case  of  a  joint  Mitakshara  family  consisting 
of  a  father  and  minor  sons,  the  father  is 
"  necessarily  "  the  manager  of  the  joint  family,  and, 
as  such,  for  all  purposes,  is  the  representative  of  the 
family  ;  (b)  and  where  the  father,  the  managing 
member,  mortgages  family  property  for  an  antece- 
dent debt,  and  a  suit  is  brought  and  decree  obtained 
against  the  father,  such  suit  and  decree  should  be 
regarded  as  instituted  and  pronounced  against  him, 
in  his  representative  capacity  ;  (c)  and  that,  if  a  son 
after  a  decree  being  obtained  against  the  father  upon 
a  mortgage  executed  by  the  latter,  sues  to  have  it 
declared  that  his  share  is  not  liable  to  satisfy  the 
said  decree,  or  after  a  sale  in  execution  thereof  sues 
to  recover  possession  of  his  share,  he  cannot  succeed 
unless  he  proves  that  the  debt  was  contracted  for 
an  immoral  or  illegal  purpose,  or  that  it  was  of  an 
illusory  character.  Per  Habingtox,  </.,  that 
having  regard  to  the  provision  of  s.  85  of  the  Trans- 
fer of  Property  Act  and  those  of  ss.  28  and  42  of 
the  Civil  Procedure  Code,  the  mortgagee  was  bound 
to  make  the  plaintiff  (the  son)  a  party  to  the  mort- 
gage suit  ;  and  that,  not  having  done  so,  he  was  not 
entitled  to  obtain  a  decree  affecting  the  plaintiff's 
interest  in  the  mortgaged  property.  Bhawani  Pra- 
sad  V.  Kallu,  I.  L.  R.  17  All.  537,  followed.  Roths- 
child, v.  Commissioners  of  Inland  Revenue,  [1894'] 
2  Q.  B.  142  ;  Ramasamayyan  v.  Virasami  Ayyar, 
I.  L.  R.  21  Mad.  222  ;  Palani  Goundan  v.  Rangay- 
ya Goundan,  I.  L.  R.  22  Mad.  207,  referred  to. 
Lala  Sukja  Prosad  v.  Golab  Chand 

I.  L.  E.  27  Calc.  724 
4  C.  W.  W.  701 


84 


Manager — Lease 
rent — Co-sharers. 


granted  by  manager — Suit  for 
A  manager  of  a  joint  Hindu  family,  who,  as  such, 
has  granted  a  lease,  is.  during  his  lifetime,  the  only 
person  to  sue  for  rent  due  under  the  lease,  but  after 
his  death  his  son,  who  has  not  succeeded  his  father 
in  the  management,  cannot  sue  without  joining  the 
other  members  of  the  joint  family  as  parties.  Dada 
v.  Bhau,  P.  J.  (1876)  11,  and  Sa7jad  Fatulla  v.  Bola, 
P.  J.  (1884)  33,  followed.  Dayabhai  Lallubhai 
V.  GoPALJi  Dayabhai     .       I.  L.  R.  18  Bom.  141 


85. 


Suit 


bond 


given  in  name  of  one  member  of  joint  family  for 
loan  made  out  of  joint  family  funds.  A  loan  was 
made  to  the  defendant  out  of  joint  family  funds, 
and  a  bond  for  the  amount  was  given  in  the  name  of  ; 
one  of  the  members  of  the  joint  family.  He  sued  \ 
the  defendant  on  the  bond.  Held,  that  the  other  j 
members  of  the  joint  family  were  not  necessary 
parties.  Hari  Vasudev  Kamat  v.  Mahadtj  Dad 
Gavda       .         .         .         I.  L.  R.  20  Bom.  435 

86.    Manager  of  joint 

family — Suit  for    possession  under    mortgage.     In 
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a  suit  for  possession  under  a  mortgage  where  the 
managing  member  of  the  joint  family  was  made  a 
party,  it  was  held  not  necessary  to  make  another 
member  of  the  family  a  party  also.  Dhapi  v. 
Bakham  Deo  Pebshad     .         .     4  C.  W.  N.  297 


87. 


Contract    made 


ty  member  of  joint  family  in  individual  capacity 
— RigM  to  sue  alone.  The  firm  of  S  db  Co.,  the 
partners  of  which  were  W  S  and  F  E,  took  a  con- 
tract from  Government  on  12th  November  1877  to 
construct  a  barrel-house  at  the  Gunpowder  Manu- 
factory at  Kirkee  ;  and  on  the  28th  November  1877 
the  plaintiff  agreed  to  advance  money  "  up  to 
R  15,000  "  for  the  purpose  of  enabling  the  firm  to 
carry  out  the  contract.  Under  the  agreement,  the 
plaintiff  was  to  receive  all  sums  to  become  due  from 
the  Government  on  the  contractor's  bills,  and  to 
pay  the  balance  to  the  firm  after  repaying  himself 
all  advances  with  interest.  On  the  same  day  the 
firm  executed  a  power -of-attomey  to  the  plaintiff 
authorizing  him  to  receive  from  the  Government 
Engineer  all  such  sums  to  become  due  to  the  firm 
under  the  contract,  which  power-of-attomey  was 
deposited  by  plaintiff  in  the  office  of  the  Executive 
Engineer  at  Poona.  In  March  or  April  1878,  W  S 
left  for  England  up  to  which  time  R  34,900  had  been 
advanced  by  the  plaintiff,  and  a  balance  of  R  14,942- 
5-10  still  remained  due  to  him  after  giving  credit 
for  the  sums  received  on  the  bUIs  passed  by  the 
Executive  Engineer.  On  24th  July  1878  the  plaint- 
iff entered  into  a  fresh  agreement  with  F  E  similar 
to  the  former  one,  to  make  further  advances  to  the 
firm  up  to  R  16,000  in  addition  to  R  15,000  on  the  , 
same  terms  as  those  mentioned  in  the  previous 
agreement ;  and  by  means  of  these  advances  the 
contract  was  completed  at  the  end  of  1879.  In 
1878  the  defendant  obtained  a  decree  against  W  S 
and  attached  the  right,  title,  and  interest"  of  W  S  in 
a  sum  of  R  5,034- 11 -9  in  the  hands  of  the  Executive 
Engineer,  which  was  then  due  to  the  firm  on  the  con- 
tract. The  plaintiff,  who  alleged  that  R13,700-l-ll 
were  due  to  him  from  the  firm,  applied  to  have  the 
attachment  removed,  which  application  was  re- 
fused on  30th  September  1879,  and  the  sum  attached 
was  paid  to  the  defendant.  The  plaintiff  sued  the 
defendant  to  recover  from  him  R5,034-ll-9.  HfJd, 
that,  although  the  plaintiff  might  be  a  member  of  an 
undivided  Hindu  family,  stiD,  as  the  contract  was 
entered  into  with  the  plaintiff  in  his  individual 
capacity,  and  as  there  was  nothing  on  the  face  of 
the  contract  to  show  that  the  plaintiff  was  acting 
on  behalf  of  the  family,  the  plaintiff  was  entitled 
to  sue  alone.  Jagabhai  LAixrBHAi  r.  Rfstamji 
Nasabwa>-ji  .         .         I.  L.  R.  9  Bom.  311 

o8-  Partnership — 

Infant  sons — JJitakshara  law — Promissory  note, 
suit  on — Nonjoinder  of  -parties — Plea  in  bar  of 
suit.  In  a  suit  on  a  promissory  note  executed  by 
the  defendant  in  favour  of  a  firm  whose  original 
partners  were  two  brothers,  one  of  whom  had  pre- 
viously died  leaving  an  infant  son  surviving,  while 
the  other,  who  also  had  infant  sons,  was  at  the  date 
of  the  execution  of  the  note,  sole  surviving  partner 


FABTTES—contd. 

1.  PARTIES  TO  SUITS— coniA 

of  the  firm  : — Held,  that  a  Hindu  infant,  who  by 
birth  or  inheritance  becomes  entitled  to  an  interest 
in  a  joint  family  business,  does  not  necessarily 
become  a  member  of  the  trading  partnership  carry- 
ing on  the  business.  There  must  be  some  consen- 
tient act  to  that  effect  on  the  part  of  the  infant 
and  his  partners.  Even,  therefore,  where  parties 
are  governed  by  the  ilitakshara  law,  an  infant 
need  not  be  joined  as  a  co-plaintiff  in  a  suit  by  the 
father  to  recover  a  trade  debt.  Decrees  obtained 
in  such  suits  by  or  against  the  managers  of  the 
business  are  presumed  to  have  been  obtained  by 
or  against  them  in  their  representative  capacity 
and  will  be  binding  on  the  whole  joint  family. 
Bissessur  Lall  Sahoo  v.  Luchmessur  Singh,  L.  R. 
6  1.  A.  233  ;  Peium  Doss  v.  Ramdhone  Doss,  1 
Taylor  279  ;  and  Ramsehuh  v.  RamlaU  Koondoo, 
I.  L.  R.  6  Calc.  Slo,  referred  to.  Lutchmxsen 
Chetty  v.   Siva  Pbokasa  Modeliar 

I.  li.  E.  26  Cale.  349 
3  C.  W.  N.  190 


89. 


skt  f 


or  compen- 


sation  for  wrong — Member  of  joint  family  suing 
alone.  A  member  of  a  joint  undivided  Hindu 
family  is  not  precluded  from  suing  alone  to  obtain 
compensation  in  respect  of  a  loss  to  himself  person- 
ally caused  by  wrongful  destruction  of  property  in 
which  he  had  a  definite  share.  Gopee  Kishex 
GossATN- 1'.  Rylaxdj  .         .         .       9  W.  E.  279 


90. 


Bond  in  favour 


of  one  undivided  brother  for  the  benefit  of  himself 
and  others — Suit  by  promisee  alone.  In  a  suit  on 
a  bond  executed  by  the  deceased  father  of  defend- 
ants, in  favour  of  the  plaintiff,  the  defendants, 
while  admitting  the  bond  and  the  consideration 
for  which  it  had  been  given,  contended  that,  inas- 
much as  plaintiff  had  four  undivided  brothers  and 
the  deed  has  been  executed  fin  his  name  for  the 
benefit  of  himself  and  his  brothers,  the  latter  should 
have  been  joined  as  plaintiffs,  and  that  plaintiff 
could  not  maintain  the  suit  alone.  Held,  that  plaint- 
iff was  entitled  to  sue  for  the  family  debt  without 
joining  his  undivided  brothers,  the  contract  on 
which  the  suit  was  based  being  in  plaintiff's  sole 
name  and  not  purporting  to  have  been  obtained  on 
behalf  of  any  others  but  himself.  Adaikkalam 
Chetti  I'.  Mardtcthu    .     I.  Ij.  E,.  22  Mad.  326 

91.  Suit  by  managing 


member  on  behalf  of  his  undivided  family,  other 
members  not  being  joined — Maintainability  of 
suit.  The  managing  member  of  an  undivided 
Hindu  family,  sued  in  his  own  name  for  the  recovery 
of  certain  land  and  asked  for  a  declaration  that  it 
belonged  to  the  plaintiff's  family.  Plaintiff  had  an 
undivided  brother,  and  there  was  no  evidence  that 
he  assented  to  or  acquiesced  in  the  institution  of  the 
suit.  Held,  that  the  plaintiff  was  not  entitled  to 
sue  without  making  his  brother,  the  other  member 
of  the  undivided  family,  a  party  to  the  suit.  Ala- 
gappa  Chetti  v.  Vellian  Chetti,'  I.  L.  R.  18  Mad 
33,  followed.  Mahabala  Bhatia  v.  Kunhanna  Bhatta. 


<    9083    )  DIGEST  OF  CASES.  (    9084    ) 

PARTIES— €on<f?.  PARTIES— con^ti. 


1.  PARTIES  TO  SUITS— <:on<d. 
/.  L.  R.  21    Mad.  373,    distinguished.     Angamu- 

THTJ    PiLLAI   V.  KOLANDAVELU  PiLLAI 

I.  L.  R.  23  Mad.  190 


92. 


Joint  Hindu  family — Letters 


Patent— Transfer  of  Property  Act  {IV  of  1882), 
s.  85 — Hindu  law — Mitalcshara — Mortgage — Kurta 
— Decree — Statutes,  interpretation  of — Notice — Civil 
Procedure  Code  {Act  XIV  of  1882),  ss.  437,  575 
— Joinder  of  parties — Redemption.  In  a  joint 
Mitakshara  family,  consisting  of  a  father  and 
minor  son,  the  father,  as  k2irta  of  the  family, 
by  a  mortgage-bond  hypothecated  the  joint  pro- 
perty. The  mortgagee  sued  the  father  alone  on 
the  mortgage-bond,  without  making  the  minor 
son  a  party,  although  he  (the  mortgagee)  had 
notice  of  the  son's  interest  in  the  mortgaged 
property  at  the  time.  The  mortgage-debt  was  not 
found  to  have  been  contracted  for  illegal  or  immoral 
purposes.  Held  [dissenting  from  the  judgment  of 
Ghose,  J.,  and  aflSrming  that  of  Harrington,  J., 
in  Lala  Surja  Prasad  v.  Golab  Chand,  I.  L.  R. 
27  Calc.  724],  that,  the  provisions  of  s.  85  of  the 
Transfer  of  Property  Act  being  compiilsory,  the 
minor  son  ought  to  have  been  made  a  party  to  the 
mortgage  suit;  and  for  the  purposes  of  that  suit 
he  was  not  represented  by  his  father,  the  mortgagor. 
Held,  further,  that  the  issue  whether  the  debt  was 
incurred  for  illegal  or  immoral  purposes  having 
been  decided  on  its  merits  between  the  plaintiff  and 
the  defendant  in  the  present  suit  adversely  to  the 
minor  plaintiflF,  it  must  now  be  taken  as  between 
him  (the  plaintiff)  and  the  mortgagee  to  have  been 
finally  determined  ;  and,  under  the  circumstances, 
the  validity  of  the  mortgage  ought  not  to  be  allowed 
to  be  contested  in  another  suit,  the  plaintiff  being 
in  the  same  position  in  which  he  would  have  been 
had  he  been  made  a  party  to  the  mortgage  suit. 
The  only  right  the  minor  plaintiff  now  had  was  the 
right  of  redemption.  Bhauani  Prasad  v.  Kallu, 
I.  L.  R.  17  All.  537,  distinguished.  Ramasamay- 
yan  v.  V irasami  Ayyar,  I.  L.  R.  21  Mad.  222  ; 
Palani  Goundan  v.  Rangayya  Goundan,  I.  L.  R. 
22  Mad.  207  ;  Devji  v.  Sanibhu,  I.  L.  R.  24  Bom. 
135,  referred  to.  In  interpreting  a  t'tatute,  it 
should  not  be  considered  wliat  the  law  was  before 
the  passing  of  that  Statute,  but  what  the  Legisla- 
ture has  said  is  to  be  the  law  after  the  passing  of 
the  same.  Bank  of  England  v.  Vag  iano,  [1891] 
A.  C.  107,  144 ;  Naremlra  Nath  Sircar  v. 
Kamalhasini  Dasi,  I.  L.  R.  23  Calc.  563  ;  Rajna- 
rain  Bhaduri  v.  Katyayani  Dabee,  I.  L.  R.  27 
Calc.  649,"  referred  to.  Lala  Siraj  Prosad  v. 
Golab  Chand  (1901)  .  I.  L.  R.  28  Calc.  517 
s.c.  5  C.  W.  N.  640 


93. 


Hindu  law — Joint 


Hindu  family — Mortgage — Liability  of  non-executant 
members  on  a  mortgage  executed  by  seme  only  of  the 
members  of  a  joint  Hindu  family — Burden  of  proof. 
In  a  suit  for  sale  on  a  mortgage  of  the  joint  family 
property  executed  by  the  father  and  three  of  his 
sons,  the  plaintiff  made  defendants,  besides  the 
executants,  the  fourth  son,  who  was  a  minor,  and 
four  grandsons,  also  minors.     Held,  that  the  non- 


1.  PARTIES  TO  SUITS— confef. 

executant  members  of  the  family  were  properly 
arrayed  as  defendants  to  the  suit,  inasmuch  as 
their  own  interests  in  the  joint  family  property 
would  be  liable  under  the  mortgage,  unless  they 
could  show  either  that  the  mortgage-debt  was  never 
incurred,  or  that  it  no  longer  subsisted,  or  that  it 
was  tainted  with  immorality.  Jamna  v.  Nain 
Sukh,  I.  L.  R.  9  All.  493,  held  to  be  no  longer 
law.  Badri  Prasad  v.  Madan  Lai,  I.  L.  R.  15 
All.  75 ;  and  Nanomi  Bahuasin  v.  Modhun 
MoJiun,  I.  L.  R.  13  Calc.  21,  referred  to.  Debi 
Dat  v.  Jadtj  Rai  (1902)    ,    I.  L.  R.  24  AIL  459 

94.    Joint     Hindu 

family — Liability  of  other  members  of  the  family 
under  a  mortgage  executed  by  the  manager.  Where 
a  mortgage  of  joint  family  property  has  been  exe- 
cuted by  the  managing  members  of  a  joint  Hindu 
family,  the  remaining  members  of  the  family  are 
proper  parties  to  a  suit  for  sale  based  on  such  mort- 
gage. Dharam  Das  v.  jingan  Lai,  I.  L.  R.  21  All. 
301  ;  Muhammad  Ashari  v.  Radha  Ram  Singh, 
1.  L.  R.  22  All.  307;  and  Lachman  Das  v.  Dallu, 
I.  L.  R.  22  All.  394,  referred  to.  Jas  Ram  v. 
Sher  Singh  (1902)  .     I.  L.  R.  25  AIL  162 

95.    Contract      Act 

{IX  of  1872),  s.  239 — Partnership — Joint  Hindu 
family — Rights  and  liabilities  of  a  partnership 
composed  partly  of  individual  members  of  a  joint 
Hindu  family  and  partly  of  strangers.  In  a  suit 
for  accounts  and  division  of  profits  of  a  part- 
nership alleged  to  have  been  previously  dissolved 
such  partnership  having  been  composed  of  certain 
individual  members  of  a  joint  Hindu  family,  and 
of  one  person  who  was  a  stranger  to  the  family, 
it  was  held,  on  a  plea  taken  as  to  non-joinder  of 
necessary  parties,  namely,  other  members  of  the 
joint  Hindu  family, — (i)  that  a  member  of  an  un- 
divided Hindu  family  may  enter  into  a  contract  in 
his  individual  capacity,  and,  when  suing  to  recover 
moneys  due  to  him  under  that  contract,  he  need 
not  join  the  members  of  the  joint  family  as  plaintiffs, 
and  (ii)  that  members  of  an  undivided  Hindu  fami- 
ly who  are  minors,  and  who  are  not  shown  to  have 
been  admitted  into  the  trading  firm,  or  to  have  taken- 
part  in  its  business,  need  not  be  made  parties  as 
plaintiffs  to  a  suit  to  recover  moneys  due  to  the 
family  trading  firm.  Kalidas  Kevaldas  v.  Nathu 
Bhagvan,  I.  L.  R.  7  Bom.  217  ;  Imam-ud-din  v.- 
Liladar,  I.  L.  R.  14  All.  424  ;  Samalbhai  Nathubai 
v.  Someshvar,  I.  L.  R.  5  Bom.  38 ;  Alagappa 
Chetti  V.  Vellian  Chetti,  I.  L.  R.  18  Mad.  33  ;  Jugal 
Kishore  v.  Hulasi  Ram,  I.  L.  R.  8  All.  264; 
Ramsebuk  v.  Ramlal  Koondoo,  I.  L.  R.  6  Calc.  815  ; 
Jagabhai  La  lubai  v.  Rustomji  Nasarwanji,  I.  L. 
R.  9  Bom.  311  ;  and  Luchmanen  Chetty  v. 
Siva  Prokasa  Modeliar,  I.  L.  R.  26  Calc.  349, 
referred  to.    Anant  Ram  r.  Channu  Lal  (1903) 

I.  L.  R.  25  All.  378 


96. 


Landlord  and  ten&nt— Suit 


for  possession.  Where  a  lessor,  who  had  never 
been  in  possession,  granted  a  pottah  of  lands  to 
which  his  title  was  disputed,  and  the  lessee  was  kept 
out  of  possession  by  the  defendants  who  disputed 


(     9085     ) 


DIGEST  OF  CASES. 


(    9086    ) 


VARTIES—eotUd. 

1.  PARTIES  TO  SUITS— confi. 

the  lessor's  title  : — Held,  that  the  lessee  could 
maintain  his  action  for  possession  of  the  lands, 
and  need  not  make  his  lessor  a  co-plaintifiF. 
Pkaxkrishxa  Dey  v.  Biswambhak  Sex 

2  B.  li.  R.  A.  C.  207:  11  W.  K.  80 


97. 


Joint  lease — Suit 


by  one  of  joint  lessors  tcho  has  acquired  interest  of 
the  other — -Co-owners — Suit  in  ejectment  by  one  co- 
owner — Parties — Oral  agreement  inconsistent  with 
written  contract — Evidence  Act  {I  of  1872),  s.  92. 
K  and  P  were  co-owners  of  certain  property  in 
Bombay,  and  by  a  vrriting  dated  January  I'SSS, 
they  granted  a  lease  of  the  whole  of  the  said  pro- 
perty to  the  defendant  for  a  term  of  three  years, 
from  the  1st  March  1883  to  the  28th  February  'l886, 
at  a  monthly  rent  of  R705.  Subsequently  to  the 
granting  of  the  said  lease,  ri'r.,  on  the  1st  September 
1883,  P  conveyed  her  equal  and  undivided  moiety 
of  the  said  property  to  the  plaintiff.  On  the  30th 
January  1886,  i.e.,  a  month  before  the  expiration 
of  the  lease,  the  plaintifiE  gave  the  defendant  notice 
to  determine  the  tenanc}-,  and  required  him  to  quit 
on  the  1st  March  then  next.  The  defendant 
refused,  and  the  plaintiff  brought  this  suit  for  pos- 
session and  for  occupation-rent  from  the  1st  March 
1886.  The  defendant  pleaded  that  the  plaintiff 
was  not  entitled  to  sue  alone.  Held,  that  the  suit 
was  maintainable  by  the  plaintiff  alone.  Ebra- 
HtM  Pm  Mahomed  r.  Ctbsetji  Sobabji  De  Vitke 
L  li.  R.  11  Bom.  644 

98.  Legacy,  suit  for— Act  IX  of 

1850,  s.  32 — Suit  for  legacy  or  distributive  share 
under  intestacy — Deposit.  K  died  leaving  a  will 
directing  a  certain  sum  to  be  paid  to  M,  his  widow, 
the  unexpended  balance  of  such  sum  to  go  at  the 
death  of  M  to  his  heirs.  M  brought  a  suit  against 
the  executors  of  K's  will,  which  \vas  compromised 
on  the  payment  by  them  to  her  of  a  certain  sum. 
This  sum  she  deposited  with  S,  one  of  the  mem- 
bers of  a  firm,  to  be  invested  in  A''*  own  name, 
he  paying  her  such  interest  as  it  yielded  him.  On 
the  dissolution  of  the  firm,  the  sum  deposted  bv  M 
was  made  over  to  A'  alone,  and  on  the  death  of  A', 
his  estate,  and  with  it  the  sum  deposited  by  J/,  came 
into  the  hands  of  the  sons  of  N.  On  the  death  of 
M,  the  plaintiff  and  two  others  were  the  heirs  of  K. 
In  a  suit  brought  by  the  plaintiff  against  the  sons  of 
A'  for  a  third  share  of  the  sum  deposited  by  M  .ih- 
Held,  that  such  a  suit  was  not  a  "  suit  for  a  distn- 
butive  share  under  an  intestacy,  or  of  a  legacy 
under  a  will,'  within  s.  32,  Act  IX  of  1850.  All  the 
parties  claiming  to  be  entitled  to  any  interest  in 
the  sum  deposited  should  have  been  made  parties 
to  the  suit.  Habax  Chaxdra  Mookebjee  v. 
Kaxdagopal  MrmrLALL 

13  B.  L.  B.  142  :  22  W.  R.  71 


99. 


Executor — Legacy 


—Suit  by  one  legatee  for  a  legacy— Right  of  executor 

to  have  other  legatees  made  parties  to  the  suit Civil 

Procedure  Code  {Act  XIV  of  1882),  ss.  32  and 
34~Form  of  suit— Practice— Procedure—Liability  of 
executor  for  breach  of  trust— Trusts  Act  (II  of  1882), 


PARTIES— conitf. 

1.  PARTIES  TO  SULTS—contd. 

8.  23.  A  legatee  is  entitled  to  sue  an  executor  for  a 
legacy  bequeathed  to  him  by  a  Hindu  testator  in  the 
mofussil.  In  case  such  a  suit  is  brought  by  one 
legatee,  the  executor  may  apply,  for  his  own  pro- 
tection, that  other  legatees  shall  be  made  parties, 
so  that  if  any  rateable  abatement  is  requisite  the 
extent  of  such  abatement  may  be  ascertained  in  a 
manner  binding  on  all  parties  interested.  But 
any  such  application  must  be  made  at  the  earliest 
possible  opportunity,  having  regard  to  the  provi- 
sions of  s.  34  of  the  Civil  Procedure  Code  (XIV  of 
1882) ;  and  in  any  case  it  is  within  the  discretion 
of  the  Court  to  decide  whether  the  addition  of  such 
parties  is  necessary  '"  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  suit "'  (s.  32). 
If  an  executor  commits  a  breach  of  trust  in  respect 
of  trust  property  that  has  come  to  his  hands,  he 
is  liable,  imder  s.  23  of  the  Indian  Trusts  Act  (II  of 
1882),  to  make  good  the  loss  to  the  beneficiaries  or 
legatees.  Pubshottam  Devjishet  Thakar  t'. 
Kala    GovrsDji    Thakar    (1901). 

I.  Ij.  R.  26  Bom.  301 


100. 


Maintenance,    suit    for- 


Civil  Procedure  Code,  1SS2,  s.  32 — Suit  for  main- 
tenance by  member  of  Malabar  tanvad — Xecessary 
parties — Joinder  of  parties  on  appeal.  Where  a 
member  of  a  Malabar  tarwad  sued  the  karnavan 
for  an  increased  rate  of  maintenance  : — Held,  that 
all  the  members  of  the  tarwad  were  necessary 
parties  to  the  suit.  Held,  also,  the  Appellate  Court 
having  reversed  the  decree  on  the  ground  of  non- 
joinder of  such  persons  and  directed  the  plaint  to  be 
returned  for  amendment,  that  the  proper  coiirse  was 
for  the  Appellate  Court  to  have  added  the  neces- 
sary parties.     Mamiiali  v.  Pakki 

I.  L.  R.  7  Mad.  428 
101.   Bight  of  illegi- 


timate son  to  maintenance.  The  right  of  an  illegiti- 
mate son  to  maintenance  out  of  his  deceased  father's 
property  cannot  be  decided  in  a  suit  which  concerns 
a  portion  only  of  that  property  and  to  which  all 
persons  in  possession  of  the  rest  of  the  father's 
property  are  not  parties.  Xarayax  Bharthi  r. 
LA\^^-G  Bharthi       .         .     I.  L.  R.  2  Bom.  140 

102.    Malicious     prosecution, 

suit  for — Defendants  not  sued  on  same  ground  of 
action.  In  a  suit  claiming  damages  for  an  unsuc- 
cessful criminal  prosecution  of  the  plaintiff  by 
the  first  defendant,  and  sanctioned  by  the  second 
defendant  as  a  Subordinate  Judge,  it  was  doubted 
whether  the  first  and  second  defendants  could 
properly  be  joined  in  such  an  action.  GrBDHARrLAL 
Dyaldas  v.  Jagasxath  Gerdharbhai 

10  Bom.  182 

103.  Minor,  stiit  hy—Suit  on  be- 
half of  minor — Manager.  Where  the  trusts  of 
manager  and  guardian  are  vested  in  different 
persons,  an  action  instituted  on  behalf  of  the  minor 
with  the  sanction  of  the  Court  of  Wards  is  projierly 
brought  by  the  manager.  Modhoo  Sooditx  Sixgh 
V.  Prithee  Bcllub  Paul    .         .     16  W.  E.  23L 
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TARTl'ES—contd. 


1.  PARTIES  TO  BVnS—contd. 


104. 


Minor    contest- 


ing iriU — Misjoinder  of,  as  plaintiff.  A  minor 
interested  in  contesting  the  execution  and  validity 
of  an  alleged  will  by  her  father,  having  been  im- 
properly joined  with  the  alleged  executors  of  the 
said  will  as  co-plaintiff,  the  decrees  of  the  Courts 
below  were  reversed  and  the  suit  remanded  in  order 
that  the  minor  might  be  made  a  defendant,  and  a 
guardian  ad  litem  appointed  to  protect  her  interests. 
Krishxabai  v.  Soxubai 

2  Bom.  327  :  2nd  Ed.  310 

105.    —    -  -         Defendant    im- 

properly impleaded  as  a  minor — No  objection  raised 
by  defendant  during  suit — Subsequent  suit  for  de- 
claration that  decree  was  not  biruling  on  defendant — 
Estoppel.  A  certain  defendant  was  im])leaded  in 
a  suit  as  a  minor  under  the  guardianship  of  his 
mother,  who  was  his  certificated  guardian.  He 
and  his  mother  jointly  defended  the  suit,  and  at  no 
period  did  the  defendant  raise  the  objection  that 
be  was  not  a  minor  when  the  suit  was  instituted. 
A  decree  was  passed  in  favour  of  the  plaintiff 
and  no  appeal  was  preferred  either  by  the  defendant 
or  his  guardian  ad  litem.  Held,  that  it  was  not 
competent  to  the  defendant  to  sue  subsequently 
to  have  the  decree  declared  not  binding  upon  him, 
upon  the  ground  that  he  was  in  fact  of  full  age 
when  it  was  instituted  and  that  his  mother  had 
betrayed  his  interests.  Sheorania  v.  BJmrat  Singh, 
I.  L.  R.  20  All.  90,  and  Hanuman  Prasad  v.  Muham- 
mad I  shag,  All.  Weekly  Notes  {1906)  229,  distin- 
guished.     Gaxga  Ram  v.  Mihin  Lai.  (1906) 

I.  L.  R.  28  All.  416 


106. 


Mortgages,  suits  concern- 


ing— Mortgage  hy  agent — Suit  for  possession. 
"When  a  mortgage  was  made  by  the  lambardar  for 
himself  and  as  agent  for  the  other  sharers  : — Held, 
that  in  a  suit  for  possession  they  should  have  been 
made  parties  as  well  as  the  lambardar.  Puxchum 
Singh  v.  Mungle  Singh     .     2  Agra  Pt.  II,  207 

107.  — Redemption,  suit 

for — Co-heir  shaving  interest  in  the  mortgaged  pro- 
perty at  the  time  of  the  suit.  A  co-heir  of  the  plaint- 
iff having  an  interest  in  the  mortgage  at  the  time 
of  the  redemption  suit  is  a  necessary  party  to  the 
suit,  but  not  otherwise.  Trimbak  Jivaji  Desha- 
:^IUKHA  V.  Sakhaeam  Gopal 

I.  L.  R.  16  Bom.  599 

108.  —  — Suit  for  redemp- 
tion— Tliinl  jartici  claiming  rrdemption.  In  a 
suit  for  redemption  of  a  mortgage  the  plaintiff  may 
implead  other  persons  who  claim  the  right  of  re- 
demption in  opposition  to  him.  Bhoop  Singh  v. 
Nursingh  Rat   ....        3  Agra  144 

109.  Suit  for  redemp- 
tion— Suit  by  one  co-sharer.  Where  joint  family 
property,  though  held  in  certain  shares  by  the 
several  co-parceners,  was  mortgaged  as  a  whole  and 
Tcdeemable  on  payment  of  the  whole  sum  : — Held, 
in  a  suit  by  one  of  the  joint  tenants,  or  tenants-in- 
<;ommon,  to  redeem  the  whole  estate,  that  all  per- 
sons in  whom  portions  of  the  equity  of  redemp. 


PARTIES— ccwfrf. 

1.  PARTIES  TO  SUITS— <;on<(i. 

tion  were  vested  must  be  made  parties  of  the  suit. 
Naro  Haei  Bhave  v.  Vithalbhat 

I.  li.  R.  10  Bom.  648 

110. Suit  for  redemp- 
tion of  share  of  estate.  Held,  that  any  one  of  the 
mortgagors  of  his  legal  representatives  is,  if  the 
mortgage-debt  has  been  repaid,  entitled  to  sue  for 
redemption,  and  to  be  put  in  possession  of  his  own 
share  of  the  estate,  whatever  his  co-parceners  may 
choose  to  do  in  the  matter :  and  that  the  Judge 
should  not  have  dismissed  the  suit  merely  on  ac- 
count of  the  majority  of  the  mortgagors  who  dis- 
avowed their  claim  not  being  parties  thereto,  but 
should  have  proceeded  to  dispose  of  the  case  ac- 
cording to  law.      HURDEO  V.    GUNESHBE  LaLL 

1  Agra  36 

(Contra),  All  the  mortgagors  ought  to  be  joined 

in  such  a  suit.     Ram  Baksh  Singh   v.   Ram    Lall 

Doss 21  W.  R.  428 

And  see  Cases  under  Mortgage — Redemption 
— Redemption  of  Portion  of  Property. 


111. 


Suit  for  redemp- 


tion— Parties  to  such  suit — Equity  of  redemption, 
Interest  in,  of  person  related  to  the  mortgagor.  The 
plaintiff  sued  the  defendant  to  redeem  certain  khoti 
lands  mortgaged  by  the  plaintiff's  father  to  the 
defendant's  uncle.  The  defendant  objected  that 
the  separated  uncle  and  cousins  of  the  plaintiff 
should  be  made  co-plaintiffs  in  the  suit.  These 
relations  of  the  plaintiff  were  not  joint  members  of 
the  plaintiff's  family  at  the  time  of  the  mortgage 
nor  did  they  claim  any  interest  in  the  equity  of 
redemption.  Held,  that  the  plaintiffs  uncle  and 
cousins  were  not  necessary  parties.  In  the  absence 
of  evidence  to  the  contrary,  it  must  be  presumed 
that  the  mortgage  was  made  by  the  plaintiff's 
father  in  his  individual  capacity.  If  the  defendant 
had  shown  that,  at  the  date  of  the  mortgage,  the  « 
plaintiff's  father  and  uncles  were  undivided,  it  S 
might  have  been  presumed  that  the  mortgage  was  » 
on  their  behalf  as  well  as  on  his  own.  But  this  the 
defendant  had  failed  to  do.  The  mortgage  did 
not  purport  to  have  been  made  by  the  plaintiff's 
father  as  manager  of  the  family,  nor  did  it  appear 
that  the  plaintiff's  uncle  and  cousins  claimed  any 
interest  in  the  equity  of  redemption.  The  mere 
fact  of  their  relationship  gave  them  no  interest  in  it. 
Ragho  Vinayak  v.  Daud  .  I.  Ij.  R.  13  Bom.  51 
112.  Suit  for  redemp- 

tion or  recovery  of  property  on  payment  of  a  charge 
— Possession  after  redemption  by  one  of  several 
mortgagors — Adverse  possession — Limitation.  The 
plaintiff  sought  to  recover  his  father's  share  in 
two  portions  of  family  property,  one  of  which  had 
been  mortgaged  by  the  plaintiff's  father  and  the 
father  of  the  defendant  No.  1  jointly  ;  the  other 
had  been  mortgaged  by  the  plaintiff's  father  jointly  I 
with  the  father  of  defendant  No.  1  and  the  husband 
of  defendant  No.  2.  The  first  was  redeemed  by  the 
father  of  defendant  No.  1  alone  in  1868;  the 
second  was  redeemed  by  the  defendant  No.  1  more 
than  twelve   years    before    the  suit.     The  parties 
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PARTIES — contd. 

1.  PARTIES  TO  SUITS— ctmirf. 
were  Mahomedans,  and  the  plaintiff  had  a  brother 
and  three  sisters,  only  one  of  whom  (defendant 
No.  2)  -was  a  party  to' the  suit.  Defendant  No.  1 
contended  that  the  suit  was  defective  for  ^ant  of 
parties,  and  that  it  was  time-barred.  The 
Subordinate  Judge  awarded  the  plaintiff's  claim. 
The  Assistant  Judge  on  appeal  held  that  the  plaint- 
iff's brothers  and  sisters  were  necessary  parties, 
but  that  it  was  too  late  to  join  them,  the  suit  with 
regard  to  them  having  become  barred  by  limitation. 
He  therefore  dismissed  the  suit.  On  second  appeal  : 
—Held,  by  the  High  Court,  that  all  persons  interest- 
ed in  a  property,  which  it  is  sought  to  redeem  or  re- 
cover on  pavment  of  a  charge  are  necessarj-  parties, 
as  otherwise  the  possessor  may  be  exposed  to  many 
suits  upon  the  same  cause  of  action.  Held,  also, 
that  the  plaintiff's  brothers  and  sisters  ought  to 
have  been  joined  as  co-plaintiffs,  the  defendant  No. 
I's  possession  after  redemption  not  being  adverse 
to  them.  If  it  was  adverse  at  all,  it  was  adverse  to 
the  whole  of  the  plaintiff's  branch  of  the  family,  so 
as  to  bar  the  right  of  the  group  altogether.  But 
that  was  no  reason  why  the  co-owners  should  not 
be  admitted  as  co-plaintiffs,  and  the  suit  go  on 
upon  its  merits.     Bhaudix  r.  Ismah. 

I.  L.  R.  11  Bom.  425 


113. 


Suit   by  mort- 


gagee for  share  of  mortgaged  property.  A  mort- 
gagee cannot  maintain  a  suit  for  khas  possession  of 
an  undefined  area  of  the  mortgaged  land  without 
making  his  fellow-mortgagees  parties  to  the  suit. 
Mahomed   Ismail  v.   Lalla  DHrNDUE  Kishoke 

Naeaen- 25W.  K.  39 

114. Suit  for  fore- 
closure against  assignee  of  mortgaged  property — 
Beprcseniatives  of  mortgagor.  In  a  suit  for  fore- 
closure : — Held,  that  it  was  necessary  to  make  the 
personal  representatives  of  the  mortgagor  parties. 
He  who  has  the  equity  of  redemption  is  the  only 
necessary  party.     Bi.AQriEBE  r.  Ramdhone  Doss 

Bourke  O.  C.  319 


U5. 


Suit   for   mort- 


gagee— Patnidar  under  mortgagor.  'S^  here  the  mort- 
gagee of  a  zamindari  brings  a  suit  on  his  mortgage 
against  a  mortgagor  who,  previously  to  the  mort- 
gage, has  granted  a  patni  lease  of  the  zamindari 
to  a  third  party,  the  latter  should  be  made  a  defend- 
ant in  order  to  give  him  an  opportunity  to  redeem. 
KAsmriTSissA  Bibee  v.  Nilbatxa  Bose 

I.  L.  R.  8  Cale.  79 :  9  C.  L.  R.  173 
10  C.  L.  E.  113 


116. 


Suit  for  posses- 


sion by  mortgagee  against  third  party.  In  a  suit 
for  possession  as  mortgagee  against  a  third  party, 
where  the  mortgagee's  (plaintiff's)  title  is  denied, 
it  is  necessary  that  the  mortgage  should  show  the 
extent  of  the  rights  and  interests  of  the  mortgagor 
in  the  property  sued  for.  But  it  is  sufficient  for 
this  purpose  to  make  the  mortgagor  a  defendant  in 
the  suit,  and  there  is  no  necessity  for  a  separate 
suit  against  such  mortgagor.  Doolay  Sixgh  v. 
GOOLAM  HOSSEES  .  .  .      2  K".  W.  72 


TAHTIES— contd. 

1.  PARTIES  TO  SUITS— coB/<f. 
117. Suit  by  mort- 
gagee where  property  is  alienated.  When  a  mort- 
gagee sues  to  enforce  his  lien  on  property  which  has 
intermediately  passed  by  sale  into  other  hands,  he  is 
bound  to  bring  his  action  not  against  the  mortgagor 
alone,  but  also  against  the  parties  in  possession. 
Ram  Yad  Sixgh  v.  Lau.a  Sai.igram  Singh 

16  W.  R.  98 


118. 


Purchaser    at 


sale  of  mortgaged  property.  A  mortgaged  to  his 
brother  B  his  twelfth  share  in  the  immoveable  estate 
of  the  family.  C  at  B's  request  became  suretj- 
for  A  to  Government.  A  having  become  a  defaulter, 
C  became  liable  to  Government  in  respect  of  his 
defalcations.  B,  with  a  view  to  indemnify  C, 
transferred  to  him  A's  mortgage,  C  at  the  same 
time  assigning  to  B  a  debt  due  by  D  to  A  which 
had  been  previously  assigned  by  .4  to  C.  Govern- 
ment sold  A's  interest  in  the  twelfth  share,  which 
was  purchased  at  the  sale  by  B's  son,  E.  In  a  suit 
brought  by  C  against  B  to  obtain  possession  of 
.4'^  share  : — Held,  that  E,  to  whom  only  the  equity 
of  redemption  passed  by  the  purchase  at  the  C<)vem- 
ment  sale,  was  necessarily  a  party  to  the  suit, 
which  was  accordingly  remitted  to  the  Court  below, 
in  order  that  he  might  be  made  a  defendant,  and  a 
new  decree  passed  upon  the  merits.     Yashavaxt 

SUBAJI    KlTLKAKSI    V.    GOPAL    LaDKO    BHAN'D.SJiKAIl 

2  Bom.  202  :  2nd  Ed.  194 


119. 


-Purchaser  under 


execution  against  assets  of  testator — Suit  for  fore- 
closure. A  creditor  who  purchases  under  an  execu- 
tion against  the  general  assets  of  a  testator's  estate, 
takes  subject  to  a  mortgage  created  in  pursuance  of 
a  power  contained  in  the  will ;  and  in  a  suit  to 
foreclose  the  purchaser  is  rightly  made  a  party. 
Nelkaxt  Chatterjee  t:  Peaky  Monrx  Das 

3  B.  L.  R.  O.  C.  7  :  11  W.  R.  O.  C.  21 


120. 


Suit  by  second 


mortgagee  to  recover  premises  tchen  first  mortgagee  is 
paid  off — Administrator  General — Representative  of 
deceased  mortgagor — Act  XXIV  of  1S67,  s.  17.  In  a 
suit  brought  by  a  second  mortgagee  against  first 
mortgagees  (admittedly  overpaid)  to  compel  the 
first  mortgagees  to  convey  to  him  the  mortgaged 
premises,  the  heir  or  legal  representative  of  the 
deceased  mortgagor  is,  according  to  the  balance  of 
authority,  a  necessary  party.  Cases  bearing  on 
the  above  question  collected  and  considered. 
Where  it  was  uncertain  who  was  the  heir  and  legal 
lepresentative  of  the  deceased  mortgagor,  and  the 
circumstances  attending  the  execution  of  the  second 
mortgage  were  not  free  from  doubt,  the  cause  was 
allowed  to  stand  over,  for  the  purpose  of  enabling 
the  plaintiff  to  apply  for  an  order  to  the  Adminis- 
trator General  (under  s.  17  of  Act  XXIV  of  1867) 
directing  him  to  apply  for  letters  of  administration 
to  the  estate  and  effects  of  the  mortgagor  ;  and  the 
plaintiff  was  allowed  (in  the  event  of  letters  of  ad- 
ministration being  granted  to  the  Administrator 
General)  to  amend  his  plaint  by  making  the  Ad- 
ministrator General  a  party  to  represent  the  de- 
ceased   mortgagor.     The    plaintiff    was,    however. 
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PARTIES— cow/(Z. 

1.  PARTIES  TO  SUJTS—contd. 

ordered  to  give  security  for  the  probable  costs  of 
the  Administrator  General  in  the  suit.  Vithaldas 
Karotamdas  v.  Kaesandas  Keshavdas 

5  Bom.  O.  C.  76 


121. 


Right  to  sale- 


Death  of  sole  mortgagee  leaving  several  heirs — 
Sale  of  mortgagee's  rights  by  one  of  such  heirs — 
Suit  by  purchaser  for  sale  of  mortgaged  property 
—Transfer  of  Property  Act  {IV  of  1882),  s.  67. 
Upon  the  death  of  a  sole  mortgagee  of  zamindari 
property,  his  estate  was  divided  among  his  heirs,  one 
of  whom  a  son.  was  entitled  to  fourteen  out  of  thirty- 
two  shares.  The  son  executed  a  sale-deed  whereby 
he  conveyed  the  mortgagee's  rights  under  the  mort- 
sa^e  to  another  person.  In  a  suit  for  sale  brought 
against  the  mortgagor  by  the  representative  of  the 
purchaser,  it  was  found  that  the  plaintiff  acquired, 
under  the  deed  of  sale,  only  the  rights  in  the  mort- 
gage of  the  son  of  the  mortgagee,  though  the  deed 
purported  to  be  an  assignment  of  the  whole  mort- 
gage : — Held,  by  the  Full  Bench,  that  the  plaintiff 
was  not  entitled,  in  respect  of  his  own  share,  to 
maintain  the  suit  for  sale  against  the  whole  pro- 
perty, the  other  parties  interested  not  having  been 
ioined.     Paesotam  Saran  v.  Mflu 

I.  L.  R.  9  All.  68 


122. 


First  and  second 


mortgages — Second  mortgagee  not  made  party  to 
suit  by  first  mortgagee  for  sale  of  mortgaged  property 
—Transfer  of  Property  Act  (IV  of  1882),  s.  85— 
Notice.  Certain  immoveable  property  was  mort- 
gaged in  1865  to  H,  in  1871  to  G,  and  in  1873  again 
to  H.  In  1883  the  property  was  purchased  by  M, 
the  representative  of  G,  in  execution  of  a  decree 
obtained  in  1877  by  G  in  a  suit  for  sale  brought  by 
him  upon  the  mortgage  of  1871.  To  this  suit  and 
decree  the  mortgagee  under  the  deeds  of  1865  and 
1873  was  not  a  party.  In  1885  J/  sued  the  repre- 
sentatives of  H  for  redemption  of  the  mortgage  of 
1865.  One  of  the  defendants  pleaded  that,  as  he 
was  a  puisne  incumbrancer  in  the  property  in  suit 
at  the  time  of  the  plaintiff's  suit  against  the  mort- 
gagors in  1877,  he  ought  to  have  been  made  a  party 
to  that  suit,  and  thus  afforded  an  "  opportunity 
of  protecting  his  rights  by  payment  of  the  mort- 
gage-money." He  did  not  in  the  Court  below  ask 
in  express  terms  to  be  allowed  to  redeem  the  plaint- 
iff's mortgage,  but  he  did  so  in  appeal  to  the  High 
Court.  Held,  with  reference  to  the  terms  of  s.  85 
of  the  Transfer  of  Property  Act,  that,  inasmuch  as 
the  defendant  was  in  possession  of  the  mortgaged 
property  at  the  time  of  the  suit  of  1877,  and  his 
mortgage  was  a  registered  instrument,  it  must  be 
presumed  that  the  plaintiff  had  notice  of  its  existence 
and  should  therefore  have  made  him  a  party,  and 
that,  imder  the  circumstances,  he  should  be  placed 
in  the  same  position  as  he  would  have  held  if  th« 
decree  of  1877  had  never  been  passed.  Muhammad 
Samiuddin  v.  Man  Singh      .     I.  L.  R.  9  All.  125 


123. 


Suit  to    deter- 


mine rights  of  mortgagee — Representatives  of  mort- 
gagors. Case  in  which  the  representatives  of  cer- 
tain mortgagors  were  held  to  be  necessary  parties 


PARTIES— con<(i. 

1.  PARTIES  TO  SUITS— con«(i. 

to  the  suit,  which  was  one  to  determine  the  rights 
of  mortgagees  (inter  se)  on  the  following  grounds  : — 
(a)  that  the  rights  of  the  mortgagees  could  not  be 
determined  without  at  the  same  time  determining 
the  liability  of  the  mortgagors  ;  (6)  to  avoid  multi- 
plicity of  suits  ;  (c)  to  give  them  an  opportunity  of 
being  present  at  the  taking  of  any  account  that 
might  be  ordered  as  between  the  mortgagees  ;  and 
((/)  to  entitle  the  plaintiff  or  defendant  to  obtain 
costs  out  of  the  proceeds  of  the  sale  of  the  mort- 
gaged property.  Hughes  v.  Delhi  and  London 
Bank       .         .         .         .     I.  L.  R.  15  Cale.  35 


124. 


Transfer       of 


Property  Act  (IV  of  1882),  s.  85— Parties  to  a 
mortgage-suit — Objection  in  written  statement  as 
to  non-joinder.  In  a  suit  by  a  mortgagee  against 
two  of  his  three  mortgagors,  the  defendants  objected 
in  their  written  statement  that  the  suit  was  bad 
for  non-joinder  of  the  third  mortgagor,  and  also 
alleged  that  subsequent  incumbrances  on  the 
mortgaged  premises  had  been  created  with  the 
concurrence  of  the  plaintiff.  It  appeared  that  the 
third  mortgagor,  as  a  witness,  renounced  interest 
in  the  greater  part  of  the  mortgaged  premises.  On 
second  appeal  : — Held,  that  the  third  mortgagor 
and  the  subsequent  incumbrancers  should  have  been 
made  parties  as  having  an  "  interest  "  within  the 
meaning  of  s.  85  of  the  Transfer  of  Property  Act. 
SuBBAN  V.  Arunachalam  .1  Li.  R.  15  Mad.  487 

125.  Transfer       of 

Property  Act  (IV  of  1882),  s.  85 — Suit  by  puisne 
mortgagee  on  his  mortgage — Suit  by  puisne  mort- 
gagee offering  to  redeem  prior  mortgage — Determina- 
tion of  validity  of  mortgage  between  co-defendants. 
Held,  (i)  in  a  suit  by  a  puisne  mortgagee  upon  his 
mortgage,  that  a  prior  mortgagee  is  not  a  necessary 
party  but  is  a  party  in  such  suit,  if  such  puisne 
mortgagee  offer  to  redeem  his  mortgage.  When  the 
validity  of  the  prior  mortgage  is  in  question,  the 
offer  to  redeem  should  be  made  conditionally  upon 
the  establishment  of  such  mortgage  ;  (ii)  that  the 
question  of  the  validity  of  the  prior  mortgages  can 
be  determined  in  this  suit,  between  the  co-defend- 
ants. Raj  Coomary  Dassee  v.  Preo  Madhub 
NuNDY  .         .         .        1  C.  W.  N.  453 


126. 


Prior        and 


puisne  incumbrancers — Puisne  incumbrancer  not 
made  a  party  to  suit  upon  prior  incumbrance — 
Right  to  redeem.  To  a  suit  on  his  mortgage  by  a 
prior  incumbrancer,  having  notice  of  a  puisne  in- 
cumbrance, the  puisne  incumbrancer  should  be 
joined  as  a  party.  If  he  is  not  so  joined,  the  puisne 
incumbrancer's  right  to  redeem  will  not  thereby  be 
affected  by  the  decree  in  the  suit.  Mohan  Manor 
V.  Togu  Uka,  I.  L.  R.  10  Bom.  224  ;  Muhammad 
Samiud-din,  v.  Man  Singh,  I.  L.  R.  9  All.  125;  and 
Gajadhar  v.  Mul  Chand,  I.  L.  R.  10  All.  520, 
referred  to.     Namdar  Chaudhri  v.  Karam  Raji 

I.  L.  R.  13  All.  315 


127. 


Suit    to    bring 


mortgaged  property  to  sale — Puisne  incumbrancer 
—Transfer  of  Property  Act  (IV  of  1882),  s.  85— 
Registration — Notice.     A  and  B  jointly  mortgaged 
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1.  PARTIES  TO  SUITS— c<mid. 

rtain  immoveable  property  to  X  by  a  simple  mort- 

cre-deed  on  the  lOth  September  1882.  They 
jiin    mortgaged    the  sime  property  to  X  on  the 

rd  February  1884  On  the  6th  August  1885,  A 
rtgaged  a  portion  of  the  said  property  to  T.     On 

e  12th  August  1885  B  mortgaged  a  portion  of  the 
-same  property  to  X  On  the  2l3t  August  1885,  A 
mortgaged  a  portion  of  the  same  property  to  Z, 
and  Z's  mortgage  was  registered.  On  the  20th 
September  1886,  A  and  B  sold  to  X  the  property 
mortgaged  to  him,  and  with  the  proceeds  of  that 
sale  X's  three  mortgases  were  paid  off.  On  the 
8th  January  1887,  Y  sued  A,  B,  and  X  for  cancel- 
ment  of  the  deed  of  sale  of  the  20th  September 
1886,  and  for  sale  of  the  property  mortgaged  to  him 
under  his  deed  of  the  6th  August  1885.  Y  did  not 
make  Z  a  party  to  this  suit.  He  did  not  ask  for 
redemption  of  X^s  mortgages  nor  for  foreclosure  of 
Z's  mortgage.  Held,  that  Z'«  mortgage  of  the  21st 
August  1885  having  been  registered,  Y  must  be 
taken  to  have  had  notice  of  it,  and,  having  had 
notice  thereof,  was  bound  to  make  7  a  party  to  the 
suit  for  sale  under  his  ( Y^s)  mortgage.  Ikimodar 
Dev  Chand  v.  Saro  Mahadev  Kellar,  I.  L.  R.  6 
Bom.  11,  and  Dullahhda-s  Dev  Chand  v.  Lakahman- 
das  Sariip  Chand,  I.  L.  R.  10  Bom.  SS,  referred  to. 
Per  Mahmood,  J. — The  provisions  of  s.  85  of  Act 
I^'^  of  1882  are  not  absolutely  imperative,  and 
though  thereunder  a  subsequent  incumbrancer 
ought  to  be  made  a  party  to  »  suit  by  a  prior  mort- 
gagee on  his  mortgage,  the  non-joinder  of  such  subse- 
quent incumbrancer  is  not  a  fatal  defect  in  the  suit. 
Registration  of  a  subsequent  mortgage  is  not  neces- 
sarily any  notice  to  a  prior  mortgagee  of  the  exist- 
ence of  such  subsequent  mortgage  ;  it  being  no  part 
of  a  mortgagee's  duty  to  be  on  the  watch  for  in- 
cumbrances subsequent  to  his  own.  Mata  Dix 
Kasodhax  v.  Kazim  HrsATS- 1.  L.  R.  13  AIL  432 


128. 


Suit   by   mort- 


gagee and  mle  in  execution  of  morigage-decree- 
Grant  of  paini  by  mortgagor — Patnidar — Right 
of  redemption — Notice — Constructive  notice — Trans- 
fer of  Property  Act  {IV  of  18S2),  ss.  3  and  So.  A 
mouzah,  K,  was  mortgaged  by  D  by  bonds  ex- 
tending from  1867  to  1879,  the  last  bond  of  5th 
January  1879  including  the  amounts  borrowed  on 
the  former  bonds.  On  7th  January  1872,  whilst  it 
was  so  under  mortgage,  the  same  mortgagor  D 
executed  bonds  whereby  he  mortgaged  K  to  the 
defendants,  and  in  suits  brought  on  the  basis  of 
those  bonds  came  to  an  amicable  settlement  with 
the  defendants  by  which  on  25th  February  1879 
he  settled  K  in  patni  with  them ;  the  bonus  for  the 
patni  going  to  satisfy  the  mortgage-debts.  In  1885 
s  suit,  to  which  the  present  defendants  were  not 
made  parties,  was  brought  by  the  mortgagees  of 
the  bond  of  5th  January  1870,  and,  in  execution 
of  the  decree  in  that  suit,  K  was  put  up  for  sale 
and  purchased  by  the  plaintiff  on  21st  June  1886. 
'  In  a  suit  brought  in  1890  against  the  defendants 
to  set  aside  the  patni  and  for  khas  possession  of  K, 
it  was  found  that  the  plaintiff  had  notice  of  the 
patni     Hdd,  that  the  defendant*  £is  patnidars  had 


PA-RTIES—contd. 

1.  PARTIES  TO  SL'lTSr-contd. 

an  interest  in  K  within  the  meaning  of  s.  85  of  the 
Transfer  of  Property  Act,  and  should  therefore  have 
been  made  parties  to  the  suit  in  1885,  and  thereby 
given  an  opportunity  of  redeeming  the  mortgage 
on  which  that  suit  was  brought.  Kokil  Sin^jh  v. 
Duli  Chand,  5  C.  L.  R.  243,  and  Kasimunnissa 
Bibee  v.  Xihaina  Rose.  1.  L.  R.  8  Calc.  79,  referred 
to.  If  not  as  patnidars,  they  were  entitled  as 
second  mortgagees  to  have  an  opportunity  of  redeem- 
ing the  prior  mortgage  and  to  be  parties  to  that 
suit.  Not  having  been  parties,  the  plaintiff  was 
not  entitled  to  khas  possession  as  aeainst  them. 
Xanack  Chand  v.  TelucMtie  Koer,  I.  L.  R.  5  Calc. 
265  ;  4  C.  L.  R.  3oS  ;  Dirgopal  Lall  v.  Bdakee.  1.  L. 
R.  5  Calc.  269;  and  Radha  Pershad  Misser  v. 
Monohar  Dass.  I.  L.  R.  6  Cole.  317,  referred  to. 
Jrccx  KissoEE  Lal  Srs'GH  Deo  r.  Kartic  Chtn- 
DER  Chottopadhya  I.  Ii.  R.  21  Calc.  116 


129. 


Suit  for  sale  on 


mortgage — Xon-joinder  of  parties — Joint  Hindu 
family — Suit  for  sale  on  mortgage  by  father  without 
joining  son^- — Transfer  of  Property  Act  {IV  of  1SS2), 
8.  85.  When  a  plaintiff  mortgagee  institutes  a 
suit  for  sale  under  s.  88  of  Act  IV'of  18S2  against 
his  mortgagor,  who  is  the  father  of  sons,  in  an 
undivided  Hindu  family  governed  by  the  Mitak- 
shara,  without  joining  as  parties  to  the  suit  the  sons 
of  the  mortgagor,  of  whose  interests  he  has  notice, 
and  obtains  a  decree  and  an  order  absolute  for 
sale  against  the  father  only,  the  sons  can  successfully 
sue  for  a  declaration  that  the  mortgagee  decree- 
holder  is  not  entitled  to  sell  in  execution  of  his 
decree  for  sale  the  interests  of  the  sons  in  the  pro- 
perty comprised  in  the  mortgage  given  bv  the 
father,  although  the  sole  ground  of  their  suit  is 
that  they  were  not  parties  to  tlie  suit  by  the  mort- 
gagco-.  So  hdd  by  Edge,  C.J.,  Ksox,  Blais, 
BcBKiTT.  and  Aikmax,  J  J.  (Baserji,  /.,  dissent- 
ing). Hdd  by  Baxebji,  •/.,  that  where,  under  the 
circumstances  above  described,  a  decree  has  been 
obtained  against  the  father  alone  without  joining 
the  sons,  the  sons  cannot  in  the  suit  brought  by 
them  plead  against  the  operation  of  the  dec^ree  on 
their  interests  any  pleas  other  than  those  which 
they  could  have  urged  against  the  claim  of  the  mort- 
i  gagee  in  order  to  relieve  them  from  liability-  for 
j  their  father's  debt  had  they  been  made  parties  to  the 
mortgagee's  suit.  Bhawaxt  Prasad  v.  Kallu 
L  L  R.  17  Ail.  537 
See  Lachmas  Das  r.  Dallc 
!  I.  L.  R.  22  All.  394 

J    and  Hari  Ram  v.  Bishxath  Sikgh 
i  I.  Ii.  R.  22  Aa  408 

,        130.  _ Tran^sfer  of  Pro- 

i  perty  Act  (1  V  of  1SS2),  s.  So — Mortgage  siiit  against 
I  Hindu  mortgagor  and  tioo  sons — Sale  of  mortgage 
'■  premises — Subsequent  suit  for  share  of  a  third  son. 
I  A  Hindu,  having  three  sons,  executed  a  mortga*^ 
,  in  favour  of  the  defendants,  who  subsequently 
I  obtained  a  decree  for  sale  on  the  mortgage  and 
i  brought  the  property  to  sale  in  execution  and 
1   purchased  it  themselves,  the  mortgagor  and  two 
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I.  PARTIES  TO  SUITS— <;on<(i. 

only  of  his  sons  being  brought  on  to  the  record. 
It  did  not  appear  whether  the  plaintiffs  in  that  suit 
were  aware  of  the  interest  of  the  third  son,  who 
now  sued  to  recover  his  one-quarter  share  of  the 
mortgage  premises  claiming  that  the  previous  pro- 
ceedings were  not  binding  on  him  and  alleging  that 
the  mortgage  was  imsupported  by  consideration. 
Held,  that  the  plaintiff  was  entitled  to  have  the 
question  tried  whether  there  was  really  a  debt  owing 
by  the  father  to  support  the  mortgage.  Quvre  : 
Whether  Bhavani  Prasad  v.  Kallu,  1.  L.  B.  17  All. 
537,  lays  down  the  right  rule  with  reference  to 
Transfer  of  Property  Act,  s.  85.  Ramasamayyax 
V.  Vjbasami  Ayyar  .     I.  L.  R.  21  Mad.  222 

See  HiRA  Lal  Sahit  v.  PAE:\rESHAR  Rai 
I.  L.  K  21  All.  356 


PARTIES— con^rf. 


131. 


Suit   for    pay- 


ment of  mortgage  money  or  foreclosure — Non-joinder 
of  -person  interested  in  the  mortgaged  property.  Effect 
of — Transfer  of  Property  Act,  1S82,  s.  85 — Civil 
Procedure  Code,  18S'2,  s.  32 — Plea  taJ:en  in  appeal 
for  the  first  time.  The  non-joinder  in  a  suit  to  which 
Ch.  TV  of  Act  IV  of  1882  applies  of  a  person  interes- 
ted in  the  mortgaged  property  within  the  meaning  of 
s.  85  of  that  Act,  and  of  whose  interest  the  plaintiff 
has  notice,  is  a  fatal  defect  in  the  suit,  unless  cured 
by  the  action  of  the  Court  under  s.  32  of  the  Code 
of  Civil  Procediire  ;  and  where  such  non-joinder  is 
brought  to  the  notice  of  the  Court,  the  Court  will 
give  effect  to  the  objection  and  dismiss  the  suit, 
even  though  such  objection  be  raised  for  the  first 
time  in  appeal.  3Iata  Din  Kasodhan  v.  Kazim 
Hi'sain,  I.  L.  B.  13  All.  432;  Janfci  Prasad  v 
Kishen  Dat,  I.  L.  B.  16  All.  478;  and  Bhawani 
Prasad  v.  Kallu,  I.  L.  B.  17  All.  531 ,  referred  to. 
Ghulam  Kadir  Khan  v.  Mustakim  Khan. 

I.  L.  R.  18  All.  109 


132. 


Prior  and  sub- 


sequent mortgagees — Effect  of  non- joinder  in  a  suit 
on  a  mortgage  of  persons  interested  in  the  mort- 
gaged property — Transfer  of  Property  Act  (IV  of 
1882),  s.  85.  Certain  mortgagees  holding  a  second 
mortgage  obtained  a  decree  against  their  mortgagor 
and  a  subsequent  mortgagee,  one  H  L,  for  sale 
of  the  mortgaged  property.  At  the  time  of  the 
suit  there  was  subsisting  on  the  same  property  a 
prior  mortgage  held  by  one  DP.  DP  was  not 
made  a  party  to  that  suit.  After  the  decree  in 
that  suit  was  passed,  but  before  execution,  D  P 
brought  a  suit  for  sale  on  his  mortgage,  but  did  not 
make  the  second  mortgagees  parties  to  that  suit. 
In  that  suit  D  P  obtained  a  decree  in  execution 
of  which  he  brought  a  portion  of  the  mortgaged 
property  to  sale,  and  some  of  it  was  purchased  by 
H.  L.  On  application  by  the  second  mortgagees 
for  an  order  absolute  for  sale  in  execution  of  their 
decree,  it  was  hekl  that  the  property  purchased  by 
H.  L.  in  execution  of  D  P^s  decree  on  his  prior 
mortgage  could  not  be  brought  to  sale  in  execution 
of  the  second  mortgagees'  decree.  Mata  Din 
Kasodhan  v.  Kazim  Husain,  I.  L.  B.  13  All. 
432,  referred  to.     Hiba  Lal  v.  Kishan  Lal 

I.  L.  R.  19  All.  543 


1.  PARTIES  TO  SUITS— coTi,td. 


133. 


Transfer       of 


Property  Act  {I  V  of  1882),  s.  85 — Foreclosure  suit 
— Practice — Procedure.  In  a  suit  for  foreclosure 
by  a  puisne  mortgagee,  the  prior  mortgagee  should 
be  made  a  party  to  the  suit  under  s.  85  of  the  Trans- 
fer of  Property  Act  (IV  of  1882).  In  a  suit  where 
a  prior  mortgagee  was  not  a  party,  the  Court  at  the 
hearing  of  the  suit  ordered  that  he  should  then  be 
made  a  party.  iMata  Din  v.  Kazim  Htisain,  1.  L.  B. 
13  AH.  432,  followed.  Sorabji  Cxjrsetji  Sett  v. 
Rattoxji  Dossabhoy     .     I.  L.  R.  22  Bom.  701 


134. 


Transfer     of 


Property  Act  (IV  of  1882),  s.  85 — Non-joinder  of 
parties — Subsequent  mortgagee  after  suit  upon  prior 
mortgage  filed.  Held,  that  s.  85  of  the  Transfer  of 
Property  Act,  1882,  does  not  require  the  joinder 
in  a  suit  on  a  prior  mortgage  of  a  subsequent  mort- 
gagee whose  mortgage  was  only  executed  subse- 
quentlv  to  the  filing  of  such  suit.  Ishaq  Ar,i  Khan 
V.  Chunni         .         .         .      I.  li.  R.  21  All.  149 


135. Transfer       of 

Property  Act  (IV  of  1882),  s.  85 — Suit  on  a  mort- 
gage executed  by  a  Hindu  father — Sons  not  made 
parties — Notice — Onus  of  qrroof.  Where  the  sons  in 
a  joint  Hindu  family  came  into  Court  seeking  to  get 
rid  of  the  effect,  as  against  their  interests  in  the 
joint  family  property,  of  a  decree  on  a  mortgage 
executed  by  their  father  obtained  in  a  suit  to  which 
they  were  not  made  parties,  the  burden  of  proof 
lies  on  them  to  establish  that  the  mortgagee,  when 
he  brought  his  suit,  had  notice  of  their  interests  in 
the  mortgaged  property.  Ram  Nath  Rai  v. 
Lachman^Rai  .         .      I.  L.  R.  21  All.  193 

BiJAi  Bahadur  Singh  v.  Mowa  Lal 

I.  L.  R.  21  All.  195  note 

136. -  Transfer  of  Pro- 
perty Act  (IV  of  1882),  ss.  85,  88 — Decree  for  sale  on 
viorigage  in  siiit  against  Hindu  father — Suit  by 
son  for  declaration  that  decree  not  binding  on  Ms 
share.  A  decree  having  been  obtained  against 
a  Hindu  father  in  a  suit  on  a  bond  hypothecating 
family  property,  the  sons  sued  for  a  declaration 
that  the  decree  was  not  binding  on  their  share  on 
the  grounds  that  they  had  not  been  made  parties  to 
the  suit,  and  that  the  debt  had  been  contracted  by 
the  father  for  immoral  purposes.  Held  (not  follow- 
ing the  decision  of  the  majority  of  the  Full  Bench 
in  Bhawani  Prasad  v.  Kallu,  1.  L.  B.  17  All.  537), 
that  the  true  rule  as  to  the  effect  of  s.  85  of  the  Trans- 
fer of  Property  Act,  in  cases  in  which  a  decree  is 
obtained  against  a  Hindu  father  without  making 
his  sons  jjarties  to  such  a  suit,  is  laid  down  in  Bama- 
.^amayyan  v.  Virasami  Ayyar,  I.  L.  B.  21  Mad. 
222.  Palani  Goundan  v.  Rangayya  Goundan 
I.  L.  R.  22  Mad.  207 


137. 


Mortgage      by 


such  guardian  without  Court's  permission — Vali- 
dity of  such  mortgage — Transfer  of  Property  Act 
(IV  of  1882),  s.  85.  A  was  the  owner  of  the  pro- 
perty in  dispute.  He  mortgaged  it  with  possession 
to  defendant  No.  1  in  1884.  A  died  leaving  an 
adopted    son,    Vithal,  a    minor.     Thereupon    one 
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1.  PARTIES  TO  SUITS— confii. 
Vasadev  was  appointed  by  the  District  Court  to  be 
guardian  of  the  person  and  property  of  the  minor 
under  Act  XX  of  1864.  In  September  1890,  Vasu- 
dev  mortgaged  the  same  property  to  plaintiff  with 
the  sanction  of  the  Subordinate  Judge's  Court 
obtained  under  s.  305  of  the  Code  of  Civil  Proceduje 
<Act  XIY  of  1882).  In  1895  the  plaintiff  as  second 
mortgagee  brought  this  suit  to  redeem  the  earlier 
mortgage  of  1884.  HeM,  that  such  mortgage  was 
only  voidable  under  s.  30  of  Act  VIII  of  1890'at  the 
instance  of  any  other  person  affected  thereby.  Held. 
further,  that  defendant  Xo.  1,  the  original  mort- 
gagee, was  not  affected  by  the  plaintiff's  mortgage, 
and  that  the  only  person  really  affected  by  that 
mortgage  was  Vithal,  the  o^vne^  of  the  equity  of 
redemption,  who  was  a  necessary  party  to  the  suit. 
Dattakam  v.  Gasgakam  .  I.  L.  E.  23  Bom.  287 


138. 


Transfer       of 
■Suit  by  puisne 


Property  Act  (/F  of  18S2);  s.  «        _        „  ^ 

tHorigagee  unthout  mating  prior  mortgagee  a  party 
— Effect  of  non-compliance  xcitk  s.  So.  A  prior 
mortgagee,  without  making  a  prdnse  mortgagee  a 
party  to  his  suit,  sued  on  his  mortgage,  obtained  a 
decree  for  sale,  sold  the  mortgaged  property,  and 
purchased  it  himself.  Subsequently  the  puisne 
mortgagee  holding  a  mortgage  over  the  same 
property,  brought  his  mortgage  into  suit  without 
making  the  prior  mortgagee  a  party  and  obtained 
a  decree  for  sale.  Held,  that  the  puisne  mortgagee 
could  not  bring  the  mortgaged  property  to  sale  in 
execution  of  such  decree.  Janki  Prasad  v.  Kishen 
Das,  I.  L.  R,  16  AU.  478,  followed.  Mehbbaxo 
V.  XABm  Au  .  .  ,  I.  L.  E.  22  AIL  212 
Jaxki  Prasad  r.  Kishes  Dat 

L  li.  B.  16  AH  478 


139. 


Suit      against 


mortgagee  of  administrator  for  property  given  by 
deceased.  AVhere  M  H,  in  consideration  of  K  N 
carrying  on  litigation  concerning  a  piece  of  land 
claimed  by  J/  ^  at  his  own  expense,  aareed  that 
after  he  should  have  recovered  the  land  thev  should 
jointly  erect  buildings  on  it,  the  rents  and  profits  of 
which  should  be  jointly  enjoyed  by  them  during  the 
life  of  M  H,  after  whose  death  the  nropertv  was  to 
be  the  sole  and  absolute  property  of  K  A*  .—Held,  in 
a  suit  by  K  X  claiming  to  recover  the  property  from 
the  mortgagee  of  the  administrator  ot  21  H  who  was 
in  possession  of  it,  that  the  representatives  of  the 
mortgagor  were  not  necessarv  parties  to  the  suit. 
Damodhab  Madhavji  v.  K  ATT  and  as  Xaraxdas 

8  Bom.  O.  C.  1 

,     J    •  7: Suit  on  mortgage' 

iond—Ahenaium  of  property  to  different  alienees. 
In  a  suit  on  a  smgle  mortgage-bond,  where  part  of 
the  property  concerned  is  conveyed  or  alle<^  to  be 
conveyed,  to  different  persons,  aU  these  are  entitled 
to  notice  and  to  be  made  parties.  Such  a  suit  is  not 
multifarious-  Kkishsa  Gopal  Ghose  v  Httrby 
Aath  Dm        .         .         .         .      25  W.  R.  60 

i*^  r:    ;;       : — ; suit  by  Maho- 

nuOan  keir  of  zur-t-peshgi  mortgagee  to  recover 
advance.       In  a  suit  between  Mahomedana  by  the 

VOL.  IV 


F  ARTIES -conid. 

1.  PARTIES  TO  SUITS— con«. 

'  heirs  of  a  zur-i-peshgi  mortgagee  to  recover  the 
amount  advanced,  all  the  heirs  of  the  mortgagee 
must  be  represented  either  as  plaintiffs  or  defend- 
ants, or  those  who  sue  must  claim  in  proportion  to 
what  they  are  entitled  to  imder  the  Mahomedan  law. 
MrjEEDooxissA  r.   Dildak  Hossedt 

I  14  W.  R.  216 

142. — _  Mortgages,  suits 

concerning — Transferees  from  mortgagors — Trarufer 
of  Property  Act  y IV  of  1882),  s.  85—Purchi.?e  with 

'    consent  of  mortgagee— Contribution — Frame  of  suit — 

:  Apportionment  of  debt — Redemption.  The  heirs  of  a 
mortgagor,  against  whom  a  decree  on  the  mortgage 
had  been  obtained  ny  the  mortgagee,  in  execution 
of  which  the  mortgaged  properly  was  sold,  a  part 
being  purchased  by  the  mortgagee  himself,  and  a 
person  who  purchased  a  portion  of  the  mortgaged 
property  with  the  consent  of  the  mortgagee,  are 
not  necessary  parties  in  a  suit  by  the  mortgagee  for 
contribution  or  apportionment  of  the  mortgage- 
debt.  A  suit  by  the  mortgagee,  framed  improperly 
for  a  declaration  of  the  rights  of  the  purchasers  of 
portion  of  the  mortgaged  property  of  redemption 
to  the  properties  purchased  by  them,  who  were  not 
made  parties  in  the  mortgage  suit,  and  for  declara- 
tion of  the  mortgagee's  absolute  right  over  those 
properties  on  the  failure  of  such  purchasers  to  re- 
deem, and  for  khas  possession,  will  not  lie.  The 
only  relief  to  which  the  mortgagee  in  such  a  case  is 
entitled  is  a  decree  for  apportionment  of  the  mort- 
gage-debt on  the  property  purchased  by  the  pur- 
chasers, account  being  taken  in  that  apportionment 
as  well  of  the  property  transferred  by  the  mortgagor 
to  other  parties  with  the  consent  of  the  mortgagee, 
as  of  the  portion  of  the  mortgaged  property  pur- 
chased by  the  mortgagee  himselt  Rammot 
Hazba  v.  Pbem  Chaxd  Naskar  (1901) 

5  C.  W.  N.  423 

143.  Civil  Procedure 

Code  (Act  XIV  of  1SS2),  s.  437— Parties— Mortgage 
— Decree  for  foreclosure — Decree  agaimt  executor — 
Application  for  redemption  by  ber^eficiary.  Where  a 
decree  for  foreclosure  was  obtained  against  S,  who 
was  the  executor  of  his  father's  estate,  and  subse- 
quently A,  a  brother  of  S,  and  J/,  a  purchaser  of 
some  of  the  mortgaged  properties  from  A,  made  an 
application  to  be  made  parties  and  to  redeem  : 
Hdd,  that  they  were  not  entitled  to  be  made  parties. 
MoHAXAyD  Chattebjee  f.  Akhoy  Kumab  Babari 
(1901)  .         .         .         .     6  C.  W.  N.  488 

144. Transfer  of  Pro- 
perty Ad  (IV  of  1882),  s.  85— Appeal— Parties- 
Practice.  A  ienmi,  having  sued  the  kanomdar  and 
his  sub-tenants,  obtained  a  decree  for  redemption 
and  possession  on  certain  terms.  The  sub-tenants, 
objecting  to  some  of  the  terms,  appealed,  but  they 
did  not  join  the  haru)mdar,  to  whose  prejudice  the 
terms  were  modified  on  the  appeal.  Held,  that  the 
kanomdar  was  a  necessary  party,  and  that  the  decree 
made  by  the  Appellate  Court  in  his  absence  must 
be  set  aside,  as  no  reasonable  excuse  was  forthcoming 
for  the  omission  to  make  him  a  party.  Bamunni 
Panikar  v.  Sankara  Paniixir,    (1889)  I.  L.  B.  2S 
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1.  PARTIES  TO  SUITS— coTifd. 

Mad.  571n,  and  Vedapuratti  v.  Govinda  Menon, 
(1892)  1.  L.  R.  25  Mad.  577.n,  followed.  VeDxV- 
PTmATTiv.  AvABA  (1901)  .  I.  L.  R.  25  Mad.  568 

145.  Tran-tfer  of  Pro- 
perty Act,  s.  85 — Confirmation  of  possession,  suit  for, 
by  prior  mortgagee — Redemption — Puisne  mortgagee, 
right  of,  after  sale  by  prior  mortgagee — Parties. 
A  decree  obtained  by  a  prior  mortgagee,  who  had  no 
knowledge  of  puisne  mortgagees,  is  not  bad  under 
s.  85  of  the  Transfer  of  Property  Act  because  the 
latter  were  not  made  parties.  Where  a  prior  mort- 
gagee, who  had  purchased  the  mortgaged  property 
in  execution  of  such  a  decree,  brought  a  suit  for 
confirmation  of  possession  against  the  puisne  mort- 
gagees, who  also  had  previously  purchased  that 
property  in  execution  of  their  mortgage  decrees  : — 
Held,  that  the  plaintiff  ought  to  succeed  against  the 
puisne  mortgagees,  but  subject  to  their  right  to 
redeem  the  prior  mortgage.  Gopee  Bundhoo 
Shantra  v.  Kaleepudo  Banerjee,  23  IF.  R.  338,  dis- 
tinguished. A  purchaser  under  a  prior  mortgage 
may  always  shield  his  possession  and  protect  his 
interest  by  setting  up  such  prior  mortgage,  and  it 
is  not  proper  to  allow  him  to  be  dispossessed  simply 
on  the  ground  that  a  third  party  has  the  right  to 
redeem.     Bxjnwaei  Jha  v.  Ramjeb  Thakur(I902) 

7  C.  W.  N,  11 


146. 


Transfer  of  Pro- 


perty Act  {IV  of  1882),  s.  85 — Non-joinder — Appor- 
tionment of  mortgage-debt — Purcliaser  of  mortgaged 
property — Release.  When  a  purchaser  from  the 
mortgagor  of  one  of  the  mortgaged  properties  (sub- 
sequently released  by  the  mortgagee  from  his  lien) 
is  not  made  a  party  to  a  mortgage  suit  brought  by 
the  mortgagee,  the  proper  course  is,  not  to  dismiss 
the  suit  for  non-joinder,  but  to  apportion  the 
mortgage-debt  between  the  property  so  purchased 
and  released  and  the  other  mortgaged  property. 
In  such  a  case  the  mortgage  should  be  treated  as 
split  up  into  two.  Haei  Kissen  Bhagat  v.  Veliat 
HossEix  (1903) 

I.  li.  R.  30  Calc.  755 :  s.o.  7  C.  W.  TS.  723 


147. 


Parties — Mort- 


gage suit — Transfer  of  Property  Act  {IV  of  1882),  s. 
85.  Part  owners  of  a  mortgaged  property,  who  did 
not  execute  the  indenture  of  mortgage  and  did  not 
receive  the  money  and  were  not  interested  in  the 
equity  of  redemption  are  not  necessary  parties  to  a 
suit  to  enforce  the  mortgage.  JIox  Mohini  Ghose 
V.  Parvati  Nath  Ghose  (1905) 

I.  L.  R.  32  Calc.  746 
148.  ■ Suit — Mortgage 


— Suit  OH  mortgage-bond — Person  claiming  under 
paramount  title — Misjoinder  of  parties — Multi- 
fariousness— Civil  Procedure  Code  {Act  XI V  of 
1882),  ss.  44,  45 — Transfer  of  Property  Act  {IV  of 
1882),  s.  85 — "  Property  comprised  in  a  mortgage  " 
— Appellate  Court — Other  errors  affecting  merits  of 
suit.  To  a  suit  to  enforce  a  mortgage,  persons 
claiming  under  a  title  adverse  to  that  of  both  the 
mortgagor  and  the  mortgagee  are  not  proper  parties. 
The  term  "  property  comprised   in  a   mortgao-e  " 


PARTIES— cow^fi. 

1.  PARTIES  TO  SUITS— con^rf. 
in  g.  85  of  the  Transfer  of  Property  Act  means  not 
the  physical  object,  but  the  interest  therein  which 
the  mortgagor  is  competent  to  transfer  by  way  of 
mortgage  at  the  date  of  the  transaction.  The 
ordinary  rule  is  that  a  plaintiff  mortgagee  cannot  be 
allowed  so  to  frame  his  suit  as  to  draw  into  contro- 
versy the  title  of  a  third  party,  who  is  in  no  way 
connected  with  the  mortgage  and  who  has  set  up  a 
title  paramount  to  that  of  the  mortgagor  and  mort- 
gagee. Under  ss.  44,  45  of  the  Civil  Procedure 
Code  causes  of  action  of  this  description  cannot  be 
joined  in  a  suit  to  enforce  a  mortgage.  The  rule 
is  not  one  of  convenience  merely  and  the  fact  of  the 
question  of  such  title  being  determined  by  the  Court 
of  first  instance  in  breach  of  the  rule  does  not  pre- 
clude a  Court  of  appeal  from  reversing  the  decree. 
The  question,  however,  is  not  one  of  jurisdiction, 
and  where  in  a  mortgage  suit  a  question  of  para- 
mount title  raised  by  a  defendant  is  tried  without 
objection,  neither  party  can  ask  for  a  reversal  on  the 
ground  that  the  issue  was  not  properly  triable  in  the 
action.  Jaggeswar  Dutt  v.  Bhuban  Mohan 
MiTRA  (1906)       .         .         I.  L.  R.  33  Calc.  425 

149. Nawab      Nazim's    Debts 

Act,  suit  undiev—Suit  brought  to  recover  pro- 
perty of  nizamut.  Held,  that  a  suit  brought  by 
a  claimant  against  the  Government  and  the  grantee 
to  recover  property,  which  the  commissioners 
appointed  under  the  Nawab  Nazim's  Debts  Act  had 
certified  to  be  nizamut  property,  but  which  had 
before  the  passing  of  the  Act  been  conveyed  by  the 
Nawab  to  his  son,  could  not  proceed  without  the 
Nawab  Nazim  having  been  joint  as  a  party. 
Omrao  BegtjM  v.  Goverxmext  of  India 

I.  L.  R.  9  Calc.  704 :  12  C.  L.  R,  595 
li.  R.  10  I.  A.  39 


150. 


Negotiable  instruments — 


Bdl  of  exchange,  suit  on — Drawer  and  acceptor — 
Joinder— Civil  Procedure  Code,  1877,  s.  29.  The 
drawer  and  acceptor  of  bills  of  exchange  can  be 
joined  as  co-defendants  in  a  suit  brought  by  the 
holder  of  such  bills.  Pestoxjee  Eduljee  Gurdur 
V.   Mahomed   Ali     .         .     I.  L.  R.  3  Calc.  541 


151. 


Bill  of  exchange 


— Drairer  and  payee.  Plaintiff,  as  payee  of  an 
order  drawn  by  defendant  at  Ahmedabad  where 
he  (defendant)  resided,  on  a  firm  at  Bankok  in  Siam, 
and  dishonoured  on  presentation,  sued  defendant 
and  an  agent  of  the  Bankok  firm,  who  resided  at 
Surat,  in  the  Subordinate  .Judge's  Court  at  Surat. 
Permission  to  proceed  -with  the  suit  against  the 
defendant  (the  drawer)  having  been  refused  by  the 
High  Court,  plaintiff  withdrew  his  plaint  and  filed 
his  suit  in  the  Court  at  Ahmedabad  against  the 
drawer  alone.  Held,  that  plaintiff  ought  not  to 
have  joined  the  drawer  (defendant)  and  the  Bankok 
firm  as  defendants  in  the  same  suit.  Sheth 
Kahandas  Naraxdas  v.  Dahiabhai. 

I.  li.  R.  3  Bom.  182 


152. 


-Hiindi,  suit  on — 


Endorser,  acceptor,  and  drawer.     Held,  that  a  pur- 
chaser of  a  hundi,  on  its  being  dishonoured,  is  at 
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liberty  to  sue  his  endorser  alone,  and  it  is  not  abso  - 
lately  necessary  to  implead  the  acceptor  and  drawer 
in  the  same  suit ;  and  if  he  docs  so,  he  does  not 
lose  his  right  of  suing  them  so  long  as  his  action  is 
within  the  period  of  limitation.  Gofal  Das  r. 
SeetaRam         ....       3  Agra  268 


153. 


CiV»7  Procedure 


Code,  1877,  s.  61 — Suit  on  lost  cheque.  The  en- 
dorsees of  a  cheque  sued  the  endorser,  stating  in 
their  plaint  that  the  cheque  had  been  lost,  and  that 
the  defendant  refused  to  give  them  a  duplicate  of  it, 
and  claiming  a  duplicate  of  it  or  the  refund  of  the 
money  they  had  paid  the  defendant  on  the  cheque. 
Held,  that  the  plaint  should  be  amended  by  joining 
the  drawer  of  the  cheque  as  a  defendant  in  the  suit. 
Baldeo  Prasad  r.  Grish  Chaxdra  Bose 

I.  li,  H.  2  All.  754 


154. 


Official  Assignee — Insolvent 


Act  (11  db  12  rid.,  c.  21)— Official  Assignee  made 
a  party  defendant.  In  a  suit  in  the  mofussil 
the  defendant  having  been  adjudicated  an  insolvent 
under  the  Insolvent  Act  (11  &  12  Vict.,  c.  21),  the 
Official  Assignee  was  placed  upon  the  record  as 
a  defendant,  and  judgment  was  entered  against  him 
for  the  sum  claimed  to  be  paid  out  of  the  insolvent's 
estate.  Held,  that  the  Official  Assignee  was  not 
a  proper  party,  there  being  nothing  in  the  Insolvent 
Act  which  enables  a  suit  of  this  kind  to  be  continued 
against  the  Official  Assignee.  Miller  r.  Budh 
SrsGH  DrDHTRiA  .       L  Ij.  K.  18  Calc.  43 


155. 


Suit  by  heirs  of 


156. 

widow    of 


Suit  .     against 
representat  i  re — 


insolvent    as    his   legal    .  _^ , ^ 

Form  of  decree.  The  husband  of  the  defendant  was 
adjudicated  an  insolvent  in  1891,  and  the  usual  order 
was  made  vesting  his  estate  in  the  Official  Assignee . 
He  subsequently  died  without  having  filed  his 
schedule,  and  no  schedule  had  ever  been  filed. 
After  his  death,  a  suit  was  brought  by  a  creditor 
against  the  defendant  as  the  "  widow,  "heiress,  and 
legal  representative  "  of  the  deceased  insolvent, 
in  which  suit  a  decree  was  made  against  her,  "  the 
amount  to  be  levied  out  of  the  assets  of  the  deceased 
in  her  hands.^'  In  an  application  by  the  defendant 
to  have  the  decree  set  aside  on  the  grounds  that 
the  Official  Assignee  was  a  necessary  party  to  the 
suit,  and  that  the  decree  should  have  been  against 
him  as  her  husband's  representative  as  his  estate 
was  in  his  lifetime,  and  since  had  continued  to  be 


insolvent  for  property  acquired  after  insolvency. 
Ji  became  possessed  of  certain  properties  in  1872 
and  1881.  In  1866  he  had  presented  a  petition  of 
insolvency  and  a  vesting  order  was  made.  No  final 
order  of  discharge  was  ever  made,  and  R  died  in 
1888.  In  a  suit  by  the  heirs  of  R  for  their  share 
of  the  property  acquired  after  his  insolvency : — 
Held,  that  the  Official  Assignee  was  not  a  necessary 
party  to  the  suit,  though  in  case  of  a  decree  in  the 
plaintiffs  favour  notice  should  be  given  him  by 
the  Court,     Fatsiabibi   v.   Fatmabibi 

I.  L.  E.  16  Bom.  452 


PAKTIE  S-con/i. 
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vested  in  the  Official  Assignee  -.—Held,  that  the 
Official  Assignee  was  not  a  necessary  party  to  the 
suit.  The  Official  Assignee  is  not  a  necessary 
party  to  any  suit  to  recover  a  money  debt  from 
a  person  who  is  either  an  insolvent  at  the  time 
the  suit  is  instituted  or  becomes  insolvent  pending 
the  suit.  But  a  decree  made  against  an  insolvent 
under  such  circumstances  should  be  restricted 
in  form  so  as  not  to  allow  the  judgment -creditor 
by  means  of  execution  to  obtain  an  advantage 
over  the  general  body  of  creditors.  In  re  Hunt 
Monnet  dc  Co.  ;  Ex  parte  Gamble  v.  Bhola  Gir, 
1  Bom.  H.  C.  251 ;  and  Miller  v.  Budh  Singh 
Dudhuria,  I.  L  R.  18  Calc.  -13,  referred  to.  I«  this 
case  the  decree  was  varied  by  the  omission  of  the 
words  "  to  be  levied  out  of  the  assets  of  the  deceased 
in  her  hands,"  and  liberty  was  reserved  to  the  judg- 
ment-creditor to  prove  for  the  amount  of  his  decree 
in  the  Insolvent  Court,  with  a  note  that  execution  of 
the  decree  is  stayed  pending  the  insolvency. 
Cha>"dmt7ll  v.  Raxeesooxdery  Do?.see 

I.  li.  E.  22  Calc.  259 

157.  Partition,  suit  for — Share- 
holders iti  joint  property.  A  suit  which  is  in  the 
nature  of  a  partition  suit  cannot  be  properly  dealt 
with  unless  all  who  are  admittedly  shareholders  in 
the  joint  property  are  before  the  Court.  Pahaladh 
Srs'GH   r.    LrcHMTX'BrTTY        .       12  W.  R.  256 

Sadabuet  Pershad  Sahoo  r.  Lotf  Ali  Khax. 
Phoolbas  Kooer  r.  Latj.a  Juggessur  Sahi 

14  W.  E.  339 

s.c.  on  review  Phoolbas  Kooer  r.  Lalla  Jug- 
GESSTTB  Sahoy     .         .         .         .18  W.  R.  48 

GoKooL  Pershad  v.  Etwabi  Mahto 

20  "W.  R.  138 

NaTHUSI  31aHT0X  v.  MaXRAJ  ilAHTOX. 

I.  L.  B.  2  Calc.  149 


158. 


Joint       family 


property — Assignee  of  member  of  family.  In  a 
suit  by  the  mother  and  guardian  of  two  minors  to 
obtain  a  partition  of  joint  family  property  free  from 
the  encumbrances  which  the  father  and  sons  had 
put  upon  it,  wherein  a  third  party  was  cTo-plaintifE 
by  virtue  of  an  alleged  conveyance  from  the  plaintiff, 
the  Court  did  not  allow  such  party  to  remain  on  the 
record  as  co-plaintiff,  holding  that  the  mother  and 
guardian  could  not  give  him  a  right  of  suit  against 
the  other  memters  of  the  family,  and  that  the  pro- 
prietary interests  of  the  minors  might  ultimately  te 
preiudiced.  Muddttx  Gopal  Lall  v.  GowrRBrTTY 
^    ^  21W.  R.  190 


159. 


Suit   for    parti- 


tion after  fathers  death — Son's  vrives.  In  a  suit 
for  partition,  after  the  fathers  death,  between  bro- 
thers, the  sons  of  different  wives,  who  are  alive  at  the 
time  when  such  suit  is  instituted,  such  wives  are 
necessary  parties  to  the  smt,  as  they  are  entitled  to 
share  with  their  sons.  Tobit  Bhoo'scx  Bosxebjee 
V  Tabapbosoxxo  Baxebjee 

I.  Ii.  R.  4  Calc.  756  :  4  C.  I.,  E.  161 
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1.  PARTIES  TO  SVnS—conid. 
* Share    of     joint 


zamindari.  The  owner  of  a  12  annas  share  in  a  joint 
zamindari  granted  to  the  plaintiff  a  mokurari  lease 
of  his  share  in  a  small  portion  of  land  within  the 
zamindari.  The  owners  of  the  remaining  4  annas 
share  granted  a  patni  of  his  share  in  the  whole 
zamindari  to  the  defendants.  The  plaintiff  brought 
a  suit  against  the  defendants  for  partition  of  the 
small  plot  of  land.  Held,  that  such  a  suit  would 
not  lie,  because  the  zamindars  were  not  made  parties. 
Parbati  Chfrn"  Deb  v.  Aix-ud-deen 

I.  L,  R.  7  Calc.  577  :. 9  C.  L.  R.  170 


161. 


Suit   for      joint 


•property  icitJiout  joining  other  owners  or  sharers- 
Defect  of  parties — Suit  for  declarator^/  decree.  The 
plaintiffs  based  their  t-laim  to  a  goat  sacrificed  on 
the  fourth  day  of  each  month  on  an  alleged  custom 
by  which  each  of  five  families  took  certain  goats  in 
each  month,  and  sued  to  establish  their  right  with- 
out making  the  other  families  parties.  Held,  that  to 
make  any  declaration  in  a  suit  to  which  they  were 
not  parties  would  be  in  effect  to  partition  joint  pro- 
perty, and  to  define  the  share  of  each  without  all  the 
sharers  being  before  the  Court.  PahaJadh  Singh  v. 
Luchn.unhvtty,  12  W.  R.  256.  Kali  Kaxta  Surma 
V.  GouRi  Prosad  Surma  Bardeuri 

I.  li.  R.  17  Calc.  908 
162.  Suit   for   parti- 
tion and  to  set  aside  order  disallowing  objection  to 
attachment — Purchaser    or    mortgagee    of   a    co-par- 
cener's share.     In  a  partition  suit  all  persons  inter- 
ested in  the  property  to  be  divided  must  be  brought 
before  the  Court.     A  purchaser  or  mortgagee  of  a 
co-parcener's  share  in  the  joint  property  is  a  proper, 
and  even  necessary,  partj^  to  a  suit  for  partition. 
A,  B  and  C  were  members  of  a   joint  Hindu  family. 
In  execution  of  a  decree  against  B,  a  portion  of  the 
family  property  was  attached.     Thereupon  A  inter- 
vened and  objected  to  the  attachment  so  far  as  his 
own  share  was  concerned.     The  objection  was  dis- 
allowed, and  the  property  was  bj-ought  to  sale  and 
purchased  by  D.  A  then  filed  a  suit  (i)  to  set  aside 
the  order  in  the  miscellaneous  proceedings  disallow- 
ing his  objection  to  the  attachment ;  and  (ii)  for  a 
partition  of  the  whole  family  property.     In  this  suit 
he  impleaded  not  only  his  co-sharers  B  and   C,   but 
also  D,  the  auction-purchaser,  and  E,  a  mortgagee  of 
B's  share  in  the  joint  property.     The    Subordinate 
Judge,  holding  that  the  suit  was  bad  for  misjoinder 
of  parties  as  well  as  of  causes  of  action,  returned  the 
plaint  for  amendment  by  striking  out  the  prayer  for 
partition.     On  t^ppeal,  this  order  was  confirmed   by 
the  District  Judge.     On  .4 's  application  to  the  High 
Court  under  s.  622  of  the  Code  of  Civil  Procedure  : — 
Held,  that  the  suit  was  not  bad  either  for  misjoinder 
of  parties  or  for    misjoinder    of   causes    of    action. 
Treating  the  suit  as  one  for  partition,  the  auction- 
purchaser  D  and  the  mortgagee  E  \\  ere  proper,  and 
even  necessary,  parties.     If  A  established  his  right 
to  partition,  he  -would  be  entitled  to  have  the  order 
in  the  miscellaneous  proceedings   set  aside   in   the 
same  suit.     Sadu  bin  Raghu  v.  Ram  bin  Govind 
I.  L.  R.  16  Bom.  608 


PARTIES— <:oM;rf. 


1.  PARTIES  TO  SUITS— co»<<Z. 


163. 


Private    parti- 


tion — Patni  of  separate  share — Subsequent  parti- 
tion under  Beng.  Act  VIII  of  1876,  s.  128.  The 
plaintiffs  were  co-sharers  in  a  certain  estate,  T  being 
another  co-sharer.  In  1818  a  private  partition  took 
place  between  the  co-sharers,  in  the  course  of  which 
certain  specific  lands  were  allotted  to  T  in  severalty, 
the  rest  remaining  undivided.  T  granted  a  patni 
lease  of  her  share  to  third  parties  who  were  thence  - 
forth  in  possession,  and  subsequently  there  was  a 
partition  of  the  whole  estate  by  the  Collector  under 
Bengal  Act  VIII  of  1876,  in  the  course  of  which 
the  specific  lands  alloted  to  T  in  the  private  partition 
were  allotted  to  the  plaintiffs,  who  brought  against 
the  tenants  of  the  land  suits  for  rent  to  which  they 
made  the  patnidars  defendants.  Held,  that  the 
patnidars  \vero  properly  made  parties  to  the  suits 
in  order  to  try  the  question  of  the  right  to  receive 
the  rent  as  between  the  plaintiffs  and  the  patnidars. 
Kashee  Ram  Dass  v.  Sham  Mohinec,  23  W.  R.  227  ; 
Ahamudeen  v.  Girish  Chunder  Shamunt,  I.  L.  R.  4 
Cede.  350 ;  and  Madan  Mohan  Lai  v.  Holloway, 
I.  L.  R.  12  Calc.  555,  referred  to.  Hridoy  Nath 
Shaha  v.  Mohobutnessa  Bibee 

I.  L.  R.  20  Calc.  285 


164. 


Partition,    suit 


for—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  32— 
Pending  litigation — Addition  of  party  after  the  decree, 
but  before  it  is  engrossed  on  stamp  paper — Stamp  Act 
(II  of  1819),  s.  2  {15),  Sch.  I,  Art.  45.  A  suit  for 
partition,  even  when  the  report  of  the  Commissioner 
is  confirmed  and  a  decree  is  directed  to  be  drawn  in 
accordance  therewith,  is  a  pending  litigation,  until 
the  Court  signs  the  final  decree.  A  decree  for  parti  - 
tion,  to  bo  operative,  must  be  engrossed  on  stamped 
paper  as  required  by  the  Stamp  Act,  and  until  the 
Judge  signs  the  decree  so  engrossed,  it  cannot  be  said 
that  the  suit  has  terminated  ;  and  an  order  directing 
a  party  to  be  added  under  s.  32  of  the  Civil  Proce- 
dure Code  can  be  made  in  such  a  suit  before  it  has 
actually  terminated.  Lingammal  v.  Chinna  Venka- 
tammal.  I.  L.  R.  6  Mad.  227  ;  Mihin  Lai  v.  Imtiaz 
Ali.  I.  L.  R.  18  All.  332  ;  Oriental  Bank  Corporation 
V.  Charriol,  I.  L.  R.  12  Calc.  642  ;  Heard  v.  Borg- 
wardt,  {18S3)  W.  N.  173,  and  Keith  v.  Butcher,  L. 
R.  25  Ch.  D.  760,  discussed.  Jotindra  Mohan 
Tagorb  v.  Bejoy  Chand  Mahatap  (1905) 

I.  L.  R.  32  Calc.  483 


165. 


Partnership,     suits   con- 


cerning—Z>ea/A  of  old  proprietors  of  firm — Suit 
by  agent.  A  firm  becomes  dissolved  when  the  ori- 
ginal proprietors  die,  and  if  somebody  comes  in  their 
place  and  carries  on  the  business  of  the  firm, 
the  business,  whether  carried  on  under  the  old 
name  or  not,  is  not  that  of  the  old  firm,  but  of  an 
entirely  new  firm.  A  suit  brought  on  behalf  of 
such  new  firm  must  be  brought,  in  the  names  of  the 
persons  who  are  at  the  time  of  the  institution  of  the 
suit  carrving  on  its  business.  Gossain  Gunga 
Dutta  Bhaexjteb  v.  Dabee  Das  Baboo 

25  "W.  R.  118 
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1.  PARTIES  TO  SUITS— co«<<f. 


166. 


Suit    by       one 

member  for  debt  due  to  family  firm.  In  a  suit  for 
money  lent,  brought  by  the  father  of  a  joint  Hindu 
family  who  carried  on  jointly  an  ancestral  money- 
lending  bsuiness,  the  plaintiff  stated,  in  examination, 
that  he  had  ceased  to  take  an  active  part  in  the 
management  of  the  affairs  of  the  firm,  and  that  the 
control  of  its  business  was  in  the  hands  of  his  sons, 
whom  he  described  as  "  maliks."  Held,  that,  under 
the  circumstances,  the  plaintiff  could  not  maintain 
the  suit  in  his  individual  capacity,  and  without  join- 
ing his  sons  as  plaintiffs  ^^ith  him,  his  sons  being 
his  partners  in  the  ancestral  business,  and  he  not 
being  the  managing  member  or  proprietor.  Jugai. 
KiSHORE  V.  HuLASi  Ram     .     I.  L.  E.  8  All.  264 


167. 


jRepresenlatives 


of  a  deceased  partner.  The  representatives  of  a 
deceased  partner  are  not  necessary  parties  to  an 
action  for  damages  under  a  guarantee  to  the 
original  firm.  BtrRKDf  Yoxrso  v.  Bhoobfx 
MoHirs^  BoxERJEE         .         .         .  Cor.  90 


168. 


Suit  for  disso- 


liition  of  partnership  and  account  of  dealings  of 
deceased  partner.  To  a  suit  for  an  account 
of  dealings  and  transactions  of  a  deceased  partner 
in  a  Hindu  family  bank,  and  for  a  dissolution  of 
the  partnership,  the  heir  or  legal  representative 
of  the  deceased  partner  is  a  necessary  party. 
Janokey  Doss  v.  Bindabux  Doss 

3  Moo.  I.  A.  175 
169.  — Suit  for  disso- 


lution on  basis  of  compromise  in  absence  of  repre- 
sentative of  deceased  partner.  Where  the  surviving 
partners  of  a  firm  in  the  absence  of  a  representative 
of  a  deceased  partner,  adjusted  the  partnership  ac- 
counts and  agreed  to  hand  over  a  portion  of  the 
^  partnership  property  to  one  of  the  partners  in  com- 
promise of  his  claim,  and  the  partner  whose  claim 
was  so  agreed  to  be  compromised  prayed  for  a 
dissolution  of  the  firm  upon  the  basis  of  such  com- 
promise, it  was  held  that  a  representative  of  the 
deceased  partner  was  a  necessary  party  to  the  suit. 
Rajilal  Thakuksidas  v.  Lakhmichaxd  Muxibam 

1  Bom.  Ap.  51 
170. Suit  for  the  ad- 
ministration of  the  estate  of  a  deceased  partner. 
The  fact  that  surviving  partners  are  made  parties 
to  an  administration  suit  of  the  estate  of  a  deceased 
partner  does  not  of  itself  alone  enable  the  Court  to 
direct  such  surviving  partners  to  render  an  account 
of  the  partnership  estate.  Survivins  partners  can- 
not be  made  co-defendants  with  the  exacutors  in 
such  a  suit  merely  by  reason  of  their  partnership. 
They  can  be  made  co-defendants  in  certain  special 
cases,  as  where  the  relation  between  the  executors 
or  administratiors  of  the  deceased  partner  and  the 
surviving  partners  i^s  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  by  the 
executors  or  administrators  of  the  rights  of  the 
parties  interested  in  the  estate  against  the  surviving 
partners.     Ellas  v.  Haboob  MoosheeMooshee 

Bourke  O.  C.  350 


TAB.TI'ES-coAid. 


1.  PARTIES  TO  SUITS— confer. 


171. 


Plaintiff— Patt- 


nership-debt — Suit  by  sole  survivinq  partner — Repre' 
sentatives  of  deceased  partner — Contract  Act  {IX 
of  1872),  s.  45— Civil  Procedure  Code,  s.  2-3.  The 
rule  of  English  law  that,  in  trading  partnerships, 
although  the  right  of  a  deceased  partner  devolves  on 
his  representative,  the  remedy  survives  to  his  co- 
partner, who  alone  must  enforce  the  right  by  action 
and  is  liable  on  recovery  to  account  to  the  represen  - 
tative  for  the  deceased's  share,  should  be  applied  in 
India,  in  the  absence  of  statutory  authority  to  the 
contrary-  The  effect  of  s.  45  of  the  Contract  Act 
(IX  of  i872)  is  to  extend  the  English  law  applicable 
to  trading  partnerships  to  all  cases  of  partnership . 
There  is  nothing  in  that  section  nor  in  s.  46  of 
the  Civil  Procedure  Cod^e,  read  with  it  to  show  that 
the  representatives  of  a  deceased  partner  must  be 
joined  in  an  action  for  a  partnership  debt  brought 
by  the  survivirg  partner,  though  it  may  be  that 
thev  might  be  joined  in  such  an  action.  GoBrs'D 
Prasad  v.  Chaxdar  Sekhar  I.  L.  R.  9  All.  486 

172.    .Joinder  of 

parties — Partnership-debt —  Representatives  of  a  de- 
ceased partner — Mitakshara  family — Contract  Act 
(IX  of  1872),  s.  45— Succession  CertificaU  Ad  {VI 
of  1889).  In  a  suit  by  surviving  partneis  for  the 
recovery  of  a  partnership-debt  which  became  due 
during  life  of  a  deceased  partner,  the  represent- 
atives of  such  deceased  partner,  having  regard  to  s. 
45  of  the  Contract  Act  (IX  of  1872).  are  necessary 
parties  ;  and  the  provisions  of  s.  4  of  the  Succession 
Certificate  Act  (V^I  of  18S9)  must  be  complied  mth 
in  order  that  the  suit  may  be  properly  constituted. 
Quaere  :  Whether,  iji  the  case  of  a  family  partnership 
under  the  Mitakshara  law  a  question  might  arise 
as  to  the  applicability  of  s.  45  of  the  Contract  Act 
and  s.  4  of  the  Succession  Certificate  Act  (VII  of 
1889V  Gobind  Pra-^ad  v.  Chandar  Sekhar,  I.  L.  R. 
9  All.  48"),  dissented  from.  Ram  Xaratx  Xttrsixg 
Doss  v.  Ram  Chcxder  Jaxkee  Loll 

I.  li.  R.  18  Calc.  86 


173. 


Suit    by   firm 


after  death  of  a  partner  for  a  debt  accrued  due  during 
his  life — Representatives  of  deceased  partner — Con- 
tract Act,  s.  45.  The  representatives  of  a  deceased 
partner  are  not  necessary  parties  to  a  suit  for  the 
recovery  of  a  debt  which  accrued  due  to  the  partner- 
ship in  the  lifetime  of  the  deceased  partner.  MoTi- 
LAL  Bechardas  V.  Ghel.\bhai  Hariram.  Bhan'a 
Lalla  V.  Dadabhoy  Sagunbaksh 

I.  Ii.  R.  17  Bom.  e 


174. 


Suit     by     one 


mender  of  an  undivided  Hindu  family — Non-joinder 
of  other  persons  interested  in  a  family  business — 
Amendment  of  plaint — Limitation.  In  1887  the 
plaintiff  appo  nted  the  defendant  to  serve  for  three 
years  as  manager  of  a  business  in  Moulmein,  which 
was  the  business  of  the  undivided  Hindu  family 
to  which  the  plaintiff  belonged.  In  1893,  the 
plaintiff,  without  joining  the  other  members  of  his 
family,  sued  the  defendant  for  damages  for  breach  of 
the  contract  of  service.     Held,  (i)  that  the  suit  was 
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1.  PARTIES  TO  SUITS  ^contd. 

not  maintainable  in  the  absence  from  the  record  of 
the  other  partners  in  the  business  ;  (ii)  that,  under 
the  circumstances,  the  name  of  the  plaintiff  in  the 
cause-title  could  not  be  taken  as  designating  his 
partners  also  ;  (iii)  that  by  reason  of  the  fact  that 
the  amendment  might  deprive  the  defendants 
of  the  defence  of  limitation  and  of  the  other 
circumstances  in  the  case,  the  plaintiff  should  not 
be  allowed  on  appeal  to  amend  the  plaint  by  bring- 
ing his  partners  on  to  the  record.  Alagappa 
Chetti  v.  Vellian  Chetti  .  I.  L.  E.  18  Mad.  33 


175. 


Suit   for     debt 


due  to  partnership  after  death  of  partner — Right  of 
representative  of  deceased  partner  to  sue  for  a  specific 
asset— Contract  Act  (IX  of  1872),  s.  45.  On  the 
death  of  a  partner  leaving  a  surviving  partner  still 
carrying  on  the  business  of  the  firm,  the  represen- 
tative of  the  deceased  partner  may  sue  for  and 
recover  debts  due  to  the  firm,  although  the  firm's 
assets  in  the  hands  of  the  surviving  partner  are 
already  sufficient  to  answer  all  the  claims  made  on 
behalf  of  the  deceased  partner,  and  although  the 
surviving  partner  is  willing  to  satisfy  such  claims 
and  disapproves  of,  and  refuses  to  join  in,  the 
suit  brought  by  the  representative  of  the  deceased 
partner.     Aga  Gulam  Hosain  v.  Sassoon 

I.  L.  R.  21  Bom.  412 


176. 


Suit  for  a 


partnership  debt — Representative  of  partner  ivho  dia 
pending  the  suit  not  a  necessary  party — Contract 
Act  {IX  of  1872),  s.  45.  In  a  suit  to  recover  a 
debt  due  to  a  trading  partnership  in  which  it 
happens  that  a  deceased  person  was  a  partner  up 
to  the  time  of  his  death,  it  is  not  necessary  to  join 
as  a  plaintiff  any  representative  of  the  deceased 
partner.  Gobind  Prasad  v.  Chandar  Sekhar,  1.  L.  R. 
9  All.  486 ;  Ram  Narain  Nursing  Doss  v.  Ram 
Chunder  Jankce  Loll,  I.  L.  R.  18  Calc.  86 ;  and 
JSIotilal  Bechardass  v.  Ghelldbhai  Hariram,  I.  L.  R. 
17  Bom.  6,  referred  to.     Debi  Das  v.  Niepat 

I.  L.  R.  20  All.  365 
177.  —  Suit  against 


partners.  Where  a  suit  was  instituted  against  M 
and  two  others  as  constituting  a  certain  firm,  and  it 
appeared  that  only  31  was  a  member  with  two  per- 
sons other  than  those  sued,  it  was  not  incumbent 
upon  the  plaintiff  to  sue  all  the  partners  in  M's 
firm,  and  the  plaintiff  was  entitled  to  proceed 
against  31  alone.  Per  Staxley,  J.,  Lukimdas 
Khimji  v.  Purshotam,  I.  L.  R.  6  Bom.  700,  and 
Narayana  Chetti  v.  L'ikshmana  Chetti,  I.  L.  R.  21 
3Iad.  256,  followed.  Mohim  Lall  v.  Sri  Gfngaji 
Cotton  Mills  Co.         .         .       4  C.  W.  N.  369 


178. 


Purchase      of 


share  by  mortgagee.  In  a  suit  in  respect  of  ]a  partner  - 
ship,  the  rights  and  interest  in  which  of  T,  one  of  the 
partners,  had  been  purchased  by  the  Delhi  and 
London  Bank,  who  had  been  mortgagees  of  some  of 
the  partnership  property  pledged  to  them  by  T  for 
money  borrowed  for  purposes  of  the  property  : — 
Held,  that  the  Bank,  as  T's  representatives  by  pur- 


PARTIES— ccn<(Z. 

1.  PARTIES  TO  SUITS— contd. 

chase,  had  been  properly  joined  as  a  defendant  in 
the  suit.     Harrison  v.  Delhi  and  London  Bank 

I.  L.  R.  4  All.  437 


179. 


Partners — Re- 


fusal to  join  as  plaintiffs.  A ,  B,  and  C,  and  others 
were  partners  in  a  firm,  and  had  transactions  as  such 
partners  with  another  firm  in  which  also  C  was  a 
partner.  In  a  suit  by  the  former  firm  against  the 
latter,  C  and  other  partners  in  the  former  firm 
refused  to  join  as  plaintiffs.  Held  (reversing  the 
decision  of  the  Court  below),  that  C  and  the  other 
partners  of  the  former  firm  were  rightly  made 
defendants.  Bissonath  Rttckitt  v.  Gunnesh 
Chunder  Dey    .  .2  Ind.  Jur.  K".  S.  203 

RusTOM  Ally  v.  Ameer  Ally  Soxtdagitr 

10  W.  R.  487 

180.  Practice — Con- 

ract  Act  {IX  of  1872),  s.  43.  In  a  suit  brought 
upon  a  contract  made  by  a  firm  the  plaintiff  may 
select  as  defendants  those  partners  of  the  firm 
against  whom  he  wishes  to  proceed,  allowing  his 
right  of  suit  against  those  whom  he  does  not  make 
defe  idants  to  be  barred.  Lttkmidas  Khimji  v. 
Purshotam  Haridas       .      I.  L.  R.  6  Bom.  700 


181. 


Contract       Act 


{IX  of  1872),  s.  43 — Joint  promissors — Suit  for 
money  against  person  carrying  on  business  of  a 
dissolved  partnership — Nonjoinder  of  parties.  In  a 
suit  for  money  due  on  account  of  dealings  in  clothes 
from  1889  to  1895  it  appeared  that  the  dealings  had 
taken  place  between  the  plaintiff  and  the  firm 
consisting  of  the  defendant  and  another  till  1894 
when  the  firm  was  dissolved,  since  which  date  the 
defendant  had  carried  on  the  business  and  dealt  with 
the  plaintiff.  Held,  that  the  suit  was  not  bad  for 
non-joinder  of  the  late  partner.  Per  Curiam  :  It  is 
not  incumbent  on  a  person  dealing  with  partners  to 
make  them  all  defendants  in  a  suit.  Narayana 
Chetti  v.  Lakshjiana  Chetti 

I.  Ii.  R.  21  Mad.  256 

182.  Suit  for      con- 

tribution  by  one  member  of  dissolved  partnership 
against  others — Adjustment  of  accounts.  In  a  civil 
action  by  one  or  more  members  of  a  defunct  firm 
against  another  member  for  contribution  to  recover 
money  paid  in  liquidation  of  a  debt  due  by  the 
firm,  if  there  has  been  no  adjustment  of  accounts, 
it  is  necessary  to  make  all  the  partners  parties  to  the 
suit.  Pearee  Mohun  Roy  v.  Chunder  Nath 
Roy 18  W.  R.  408 


183. 


Principal  and  agent— ^Smi* 


against  principal  for  acts  of  agent.  Where  a  person 
sues  another  as  liable  for  the  acts  of  the  accredited 
agent  of  the  latter,  it  is  not  necessary  that  the 
alleged  agent  should  be  made  a  party  to  the  suit. 
Hathi  Ram  v.  Gobind  Ram     .         .    3  Agra  131 

184. —  Suit  to  recover 

possession  under  Specific  Relief  Act,  s.  9 — Necessary 
parties — Principal  and  agent — Suit  for  ejectment 
by  party  dispossessed.  The  plaintiffs  sued,  under 
8.  9  of  the  Specific  Relief  Act  (I  of  1877),  to  recover 
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possession  of  certain  land  which,  they  alleged,   had 
been  in  their  possession  since  1856.     They    alleged 
that,  while  retaining  possession  of  the  said  land 
through  care-takers  appointed  by  them,  they  had 
been  in  the  habit  of  yearly  selling  the  grass  of  the 
land  to  purchasers  who  themselves  cut  the  grass  so 
purchased  ;  that  in  1878  the  grass  of  the  land  for 
the  ensuing  year  was  sold  to  T  ;  that  in  the  month 
of  August  1879  the  defendants  forcibly  dispossessed 
the  plaintiffs   of  the    said    land,    and   prevented 
them  and  their  servants  and  T  from  entering  the 
same.     Defendant  Xo.  2  denied  the  dispossession, 
and     disclaimed     any     interest     in      the     land. 
Defendants  Nos.  1  and  3  denied  that  the  land  in 
question   belonged   to  the  plaintiffs,   and    alleged 
that  it  was  the  property  oi  A,  of  whom  defendant 
No.  1  was  manager,  and  No.  3  the  lessee  of  the  said 
land.     They  also  alleged  that  the  plaintiffs    had 
tried  to  take  forcible  possession  of  the  said  land, 
and  that  defendant  No.  1,  acting  on   A's   behalf, 
prevented  them.     They  submitted .  that  A    was   a 
necessary  party  to  the  suit.     Held,  that  the  three 
defendants  were  properly  made  parties  to  the  suit, 
and  that  A  was  not  a  necessary  party.     Defendant 
No.    1  (the  lessee)  had  the  physical  occupation  of 
the  land  sued  for ;  but  all  three    defendants,    not 
having  made  any  declaration,  in  taking  possession, 
that  it  was  taken  for  one  or  two  of  their   number 
acquired   it  jointly,    and  handed  on  a  derivative 
possession  to  the  actual  occupant,  which  as  against 
third   parties    ranked    as    their    own.     If    it   was 
properly  assumed,    they    all  had  a  right  to  defend 
It ;  if  not,  they  might  all  be  called  on  for  restitution, 
v/^*^  *^'  ^^    ^^    ^^^  actually  in  possession,  and 
had  taken  no  personal  part  in   the  dispossession. 
He  was  said  to  be  owner,  but  that  did    not    imply 
that  he  committed  the  alleged  acts  of  defendants, 
o:  msisted  on  his  ownership.     As  he  had  not  the 
physical   possession    of    the    land,  it  could  not  be 
assumed  that  he  had  the  jural   possession    merely 
on  the  assertion  of  the  defendants.     He,  therefore, 
havmg  done  no  palpable  wrong,  was  not  a  neces- 
sary party.     Held,  also,  that  defendant  No.  2  was 
properly  made  a    defendant,  and  that,  in  case  the 
o^possession  should  be    established,     he     should 
be  retained  as  a  defendant  notwithstanding    his 
disclaimer.     It  was  possible  that  No.   3  held  the 
iand  on  terms  beneficial  to  No.  2,  and  the  disclaimer 
m  the  present  suit  would  not  estop  No.    2   from 
enforcing  these  terms  in  a  subsequent  suit  against 
-NO.  3.     Where  under  a  contract  between  A  and  B 
an  exclusive  occupation  of    immovable   property 
IS    given    to    J    he    is    the    proper   plaintiff  in  a 
suit  for  possession  brought  under  s.  9  of  the  Specific 
Relief  Act  (I  of  1877).     K  B  desires  to  sue  immedi- 
ately on  the  possessory  right,  he  should  sue  in  A's 
name,  though  for  an  injury  to  the  reversion  he   {B) 
may  properly  sue  in  his  own  name.     The  intention 
of  the  Specific  Relief  Act  (I  of  1877),  s.  9,  is  not  to  be 
frustrated  by  any  private  arrangement  under  which 
the  ejector  has  acted,  or  by  which  he  may  consent  to 
hold  on  behalf  of  some  other  person.     As  between 
ium  and  that  person,  his  possession  may  be  that  of    ■ 


PARTIES— con//?. 

1.  PARTIES  TO  SUITS— co«W. 
an  agent,  but  to  the  former  holder  he  is  the  dispossesr 
sor  :  possession  derived  from  him  connot  be  superio- 
to  his  and  (the  right  of  suit  being  given  in  general 
terms)  is  equally  subject  as  his,  to  the  result  of 
proceedings  taken  within  the  prescribed  six 
months.  A  person  who  has  been  ejected  from 
his  property,  in  suing  to  recover  it  under  s.  9  of 
the  Specific 'Relief  Act  (I  of  1877),  may  sue  the 
actual  ejector,  or  the  i)erson  under  whose  orders 
or  by  whose  authority  the  actual  ejector  has 
acted,  or  he  may  sue  both  ;  but  the  wrong-doer 
who  has  taken  possession  is  the  one  from  whom 
primarily  it  is  to  be  reclaimed.  If  a  third  party 
desire  to  maintain  the  expulsion  as  an  act 
done  on  his  behalf,  it  is  for  him  to  come  forward  and 
avow  it.  He  may  claim  to  be  admitted  as  a  defend- 
ant ;  but  if  he  had  himself  a  right  to  do  what  his 
agent  had  done,  his  right  and  his  authority  may  be 
pleaded  by  the  agent,  and  will  be  an  effectual 
answer.  The  alleged  owner  or  principal  therefore 
is  not  a  necessary  party  for  the  protection  of  the 
agent.  The  suit  against  the  latter  wiU  fail  ^f  he 
acted  on  due   authority  where    that    authority  is 

i-hown.       VmjlVAXDAS    MaDHAVDAS      v.      ilAHOMED 

Ari  Khan      .         .         .      I.  L.  E.  5  Bom,  208 

185.  FuTchaaers— Purchaser  pen- 
dente lite.  A  grantee  or  vendee  of  the  defendant 
during  the  pendency  of  a  suit  need  not  be  made  a 
party  to  the  suit.  Gttlabchand  Manickchaxd 
V.  DHo^^)I  valad  Bhait        .         .      11  Bom.  64 

Purchaser  pen  - 


186. 


dfnie  lite.  The  purchaser  pendente  lite  of  property 
actually  in  litigation  need  not  be  made  a  party  to  the 
suit.  The  title  acquired  by  the  purchaser  is  sub- 
servient or  subject  to  the  right  of  the  parties  in  liti- 
gation. Umamoyi  Bcemoxea  v.  Takixi  Peksad 
Ghose  .         .         .         .  7  W.  E.,  225 


187. 


Civil  Procedure 


Code  (Act  XIV  of  1S82),  ss.  108,  109— Whether  an 
auction- purchaser  is  a  necessary  party  to  an  appli- 
cation to  set  aside  an  ex  parte  decree.  An  auction- 
purchaser  of  property  sold  in  execution  of  an  ex 
parte  decree  is  not  a  necessary  party  to  an  applica- 
tion made  by  the  judgment-debtor  to  set  aside  the 
said  decree,  inasmuch  as  the  auction-purchaser 
does  not  come  under  the  description  of  "  opposite 
party  "  in  s.  109  of  the  Code  of  Civil  Procedure. 
Jatdidra  Mohan  Poddae  v.  Srinath  Roy 

I.  li.  R.  26  Gale.  267 
3  C.  W.  N.  261 

188. _  Suit  for    arrear 

of  rent  and  ejectment  after  sale  of  raiyat's  interest 
in  execution  of  decree — Purchaser.  A  talukhdar  in 
executing  a  decree  for  rent  sold  his  raiyat's  right  and 
interest  in  the  tenure.  He  afterwards  instituted  a 
suit  against  the  same  raiyat  for  arrears  and  eject- 
ment. Held,  that  the  execution-purchaser  should 
have  been  made  a  party  to  the  latter  suit.  Pho- 
suNNo  MoYEE  DossEE  V.  Bhtjbo  Tarinee  Dossee 

10  W.  E.  494 
reversing  on  review  Bhubo  Taedtee  Dossia  v. 
Phostjnno  Moyee  Dossia     .        .  10  W.  R.  304 
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PARTIES— coK,fc?. 

1.  PARTIES  TO  SUITS— co»<d. 

189.   Suit  by  audion- 

furcliasers  at  sale  for  arrears  of  revenue  to  annul 
incumbrances — Act  XI  of  1859,  s.  37 — Suit  to  cancel 
under-tenures.  The  right  that  is  given  by  s.  37  of 
Act  XI  of  1859  to  the  auction-purchaser  of  an  entire 
estate  in  the  permanently-settled  districts  of 
Bengal,  Behar,  and  Orissa,  sold  for  arrears  of 
revenue,  to  avoid  and  annul  an  under-tenure,  is  a 
right  that  must  be  exercised  by  all  the  purchasers 
jointly  where  there  are  more  purchasers  than  one. 
Jatea  Mohun  Seis  v.  Atjkhil  Chandra  Chowdhey 
I.  L.  R.  24  Cale.  334 

Akhil  Chakdea  Chowdhey  v    Jatea    Mohun 
Sen         ...         .  1 C.  W.  TS.  314 


190. 


Suit  by  auction- 


purchaser  at  sale  for  arrears  of  revenue  to  annul  in- 
cumbrance— Act  XI  of  1859,  s.  37.  When  an 
estate  sold  for  arrears  of  revenue  is  recorded  in  a 
separate  number  in  the  Collector's  rent-roll  with  a 
separate  revenue  assessed  upon  it  and  the  specifica- 
tion in  the  sale  certificate  shows  that  the  estate  sold 
was  an  entire  estate,  the  mere  fact  of  a  portion  of  the 
lands  of  that  e-tate  being  joint  with  those  of 
certain  other  estates  cannot  stand  in  the  way 
of  its  having  an  entire  estate  within  the  meaning 
of  s.  37  of  Act  XI  of  1859.  In  a  suit  by  a 
purchaser  of  such  an  estate  at  a  sale  for  arrears 
of  revenue  to  avoid  an  under-tenure  : — Held,  that 
the  proprietors  of  the  other  estates  to  which 
the  land  in  dispute  partly  appeitained  were 
not  necessary  parties,  inasmuch  as  what  the  plaint- 
iffs really  asked  for  was  not  direct  or  actual  posses- 
sion of  the  land,  but  indirect  or  constructive  pos- 
session by  receipt  of  rent  to  the  extent  of  their 
share  from  the  cultivating  tenants,  upon  a  declara- 
tion that  the  intermediate  tenure  was  cancelled 
by  the  sale  for  arrears  of  revenue.  Kamal  Kumaei 
Chowdheaki  v.  Kiean  Chandea  Roy 

2  C.  W.  m.  229 

191.  Receiver — Practice — Amplica- 


tion for  leave  to  sue  a  Eeceiver.  The  E,eceiver  is  not 
a  necessary  party  to  a  suit  for  possession  of  immov- 
able property.  Suttya  Suttya  Ghosal  v.  Golap 
MoNi  Debi  (1897)         .         .         5  C.  W.  N.  27 

192.  Registration,   suits    for^ 

Suit  to  compel  registration — Registrar.  To  a  suit 
to  compel  registration  of  a  document  under  s.  77 
of  the  Registration  Act,  1877,  after  denial  of  execu- 
tion, the  Registrar  is  not  a  necessary  party. 
Radha  Kissen  Rowea  Dakna  v.  Chooneeloll 
DiTTT   .      I.  L.  R.  5  Cale.  445  :  5  C.  L.  R.  172 


193. 


Act,  III  of  1877,  ss.  72,  77— Suit  to  compel  regis- 
tration— Necessary  party — Jurisdiction.  To  a  suit 
under  s.  77  of  the  Registration  Act  (III  of  1877) 
to  obtain  registration  of  a  document,  the  registering 
officer  or  the  Government  is  not  a  necessary  party, 
and  the  proper  forum  for  it  is  the  Court  of 
the  lowest  Competent  jurisdiction.  Wishwambhae 
Pandit  v.  Peabhakae  Bhat 

I.  L.  R.  8  Bom.  269 
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194. Rent,  suits  for,  and  inter- 
veners in  such  B\x.it&— Suit  by  one  of  severaf 
dar-patnidars.  Where  a  tenant  held  lands  in  six 
villages  under  a  patnidar  at  an  admitted  rent,  and 
the  patnidar  subsequently  granted  dar-patnis  to- 
two  different  parties  of  two  and  "four  of  the  said 
villages,  respectively,  the  tenant  having  admitted  a 
certain  sum  to  be  the  rent  payable  in  respect  of  the 
lands  situated  in  the  two  villages  : — Held,  that  the 
dar-patnidar  of  the  other  four  villages  could  sue  the- 
tenant  for  the  rent  payable  in  respect  of  the  lands- 
situated  in  the  four  villages  comprised  in  his  dar- 
patni,  without  joining  as  co-plaintiff  in  the  action 
the  dar-patnidar  of  the  two  villages.  Beaja  Lal. 
Roy  v.  Sayama  Charan  Bhutto 

6  B.  L.  R.  529  :  15  W.  R.  20 


195. 


Assignment   of 


interest — Consent  of  assignees  for  assignors  to  sue.. 
In  a  suit  by  patnidars  for  arrears  of  rent,  where 
parties  who  had  subsequently  acquired  an  interest 
in  the  patni  appeared  and  petitioned  the  Court 
assenting  to  the  suit  being  carried  on  in  the 
names  of  the  plaintiffs  : — Held,  that  there  was  a 
sufficiently  constituted  suit  and  a  sufficient  array 
of  parties  to  enable  the  Court  to  give  a  decree. 
Seeenath  Mookeejee  v.  White     .  13  "W.  R.  126 


196. 


Suit  for    rent  of' 


pattidari  estate — Act  XIV  of  1863,  s.  7.  In  a  suit 
for  the  rent  of  a  pattidari  estate,  the  lambardar  ia 
ordinarily  the  proper  party  to  be  sued  as  being  the 
collector  of  the  rents  ;  but  under  s.  7,  Act  XIV  ot 
1863,  the  several  pattidars  can  be  sued  for  their 
respective  shares  of  rent  instead  of  recovering  it 
through  the  lambardar.  Bholanath  v.  Bisheshue 
Tewaeee  ...      2  Agra  Ft.  II,  165 

197.  -Suit  for   rent   of 

property  surrendered  to  pre-emptor.  To  a  suit  by  a 
purchaser  of  land  who  had  had  to  surrender  it  to  a 
pre-emptor,  for  the  rents  accruing  between  the  date- 
of  the  purchase  and  the  subsequent  transfer,  the  pre- 
emptor  ought  to  be  made  a  party.  Buldeo  Per- 
shad  v.  Mohun  .         .  1  Agra  Rev.  30" 


198. 


Person  prefer- 


ring claim  to  rent  opposed  to  plaintiff.  In  any  suit 
for  rent  against  a  tenant  by  a  person  claiming  as- 
landlord,  the  Court  ought  not  to  put  on  the  record 
a  person  who  prefers  opposing  claims  to  the  plaintiff,, 
unless  it  sees  that  his  position,  as  such  opponent,, 
would  be  seriously  compromised  by  the  result  of  a 
decree  in  favour  of  the  plaintiff,  e.g.,  as  when  the- 
opposing  party  claims  to  be  in  actual  possession  by 
receipt  of  rents.     Choolie  Lall  v.  Kokil  Singh 

19  W.  R.  248 

Nor  where  it  would  change  the  scope  and  charac- 
ter of  the  f  uit.  GooROO  Peostjnno  Banerjee  v. 
GuGiJN  Chund  er  Dutt     .  .     20  W.  R.  383: 

HUBEEBUL  HOSSEIN  V.  MUNEERAM 

24  W.  R.  357 

Protab  Chunder  Roy  Chowdhey  v.  Jogendro 
Chund  EE  Ghose        .         .  4  C.  L.  R.  168 
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199. 


Question  of  title. 


In  a  suit  for  rent  against  a  raiyat,  the  defendant 
contended  that  the  plaintiff  had  no  interest  in  the 
tenure  and  had  never  received  rent  from  him,  but 
that  he  had  paid  rent  to  a  third  party.  Held,  that 
the  third  party  might  be  added  as  an  intervener  in 
order  to  try  the  question  who  was  actually  the 
beneficial  owner  of  the  tenure  and  entitled  to  the 
rent.     Radhamoxee  v.  Ra3I  Naeaix  Dey 

22  W.  R  440 


200. 


Beng.  Act  Till 


202. 


PAETIES—core/d. 

1.  PARTIES  TO  SUITS— contJ. 

and  make  it  otherwise  than  a  bond  fide  suit  for  rent-  i 

Kabha  MAT.AiTATt  V.  Srishtee  NARACf  Shaha  I 

21W.  E.  88  I 

BrKO'T     Kybubto  Doss  v.  SnrsHEE  Mohttn-  ! 

Paul  Chowdeby  .         .  22  W.  K.  526  i 

IssuB  Chtisde»  Sees  v.    Bepeen  Behabee  Roy  ' 

16  W.  R.  132  I 

Katiyakee  Debia  r.  Gieish  Chuxdee  B.axee-  ! 

JEE         .         .         .  '      .  23  W.  R.  168  i 


of  1869,  8.  31.     In  a  suit  for  rent,  where  an  inter- 
venor  on  his  own  account,  who  pleads  a  deposit  in 
Court    made    under  Bengal  Act  VIII  of  1869,  is    ■ 
made  a  defendant  by  the  Court,  the  fact  of  his  being   i 
a  defendant  does  not  give  rise  to  any  equity  as   be-    ' 
tween  the  plaintiff  and  the  other  defendants  so  as  to    ,' 
allow  them  to  have  the  advantage  of  s.  31,  Bengal 
Act  \T;II  of  1869,  although,  if  the  intervenor  had 
been  sued  jointly  with  the  other  defendants,  they    ! 
might   have   had   the   benefit  of   it.     Gibdhabee    i 
TiATJ.  SiXGH  Pasba^-  v.  CnrNDEE  Pershad 

21  W.  R  277 

201. Question  of  title. 

In  a  suit  for  rent,  an  intervenor  who  claims  to  '■- 
have  acquired  a  share  of  the  property  for  which  the 
rent  is  claimed,  may  be  made  a  defendant  at  the  dis- 
cretion of  the  Court.  If  a  question  of  title  legiti- 
mately arises  between  the  parties  to  a  rent  suit,  the 
Court  is  not  compelled  to  dismiss  Ihe  suit,  but  is 
bound  to  determine  the  question  for  the  purposes  of 
the  suit.  Chowbasee  Kooeb  v.  Bokhoobee 
Singh  .         .         .         ,  24  W.  R.  350 


„       ,   ,       , Title   of   third 

party  alleged  by  defendant — Civil  Procedure  Code 
{Act  X  of  1877),  s.  28.  Per  Field.  J.— Where 
a  person  sued  for  rent  sets  up  the  title  of  a  third 
party,  and  alleges  that  he  holds  under  and  pays 
rent  to  him,  such  third  party  ought  not  to  be 
made  a  party  to  the  suit,  so  as  to  convert  a  simple 
suit  for  arrears  of  rent  into  one  for  the  determina- 
tion of  the  title  to  the  property  in  respect  of 
which  the  rent  is  claimed.  Such  a  suit  raises 
only  two  issues,  viz.,—\\)  Does  the  relation  of  , 
landlord  and  tenant  exist  between  the  plaintiff 
and  defendant  ?  (ii)  Are  the  alleged  arrears  of  rent 
due  and  unpaid  ?  And  these  are  questions  in 
which  the  plaintiff  and  defendant  are  alone  con- 
cerned, and  no  third  party  claiming  a  title  adverse 
to  the  plaintiff  can  properly  be  made  a  partv 
to  the  trial   of  these  issues.     8.    28  of  the  Civi 


PARTIES— conirf. 

1.  PARTIES  TO  SUITS— con<d. 

Proceed  are  Code  m  not  imperative,  but  allows  a 
discretion  to  be  exercised  ;  and  in  such  a  suit  it  i* 
better,  both  in  the  interests  of  Government  and  for 
the  proper  adjudication  of  the  question  of  title, 
that  it  should  be  tried  by  a  competent  Court  in  a  suit 
directly  framed  and  brought  for  that  purpose, 
LoDAi  iloiXAn  V.  Kalt.y  Dass  Roy 

I.  Ii.  R.  8  Caic.  238  :  10  C.  L.  R.  581 


203. 


-Question  of  title. 


An  intervenor  in  a  suit  for  rent  has  no  right  to 
be  made  a  defendant,  or  to  introduce  into  the  suit 
an  entirely  new  issue,  e.g.,  one  concerning  title 
between  himself  and  the  plaintiff ;  still  less  is  he 
entitled  singly  to  appeal  against  the  judgment  in 
the  case.  Bibessur  Panbey  v.  Jogexdro  Chtts^- 
DEP.  DEii         .         .         .  .       24  "W.  R.  261 


204. 


Adding  parties 


in  rent  suits.  Where  Act  X  of  1859,  s.  77,  was 
no  longer  in  force,  the  effect  of  adding  a  party  under 
Act  VIII  of  1859,  s.  73,  in  a  rent  suit  was  the  same 
as  in  afiy  other  kind  of  suit.  Whatever  be  the  class 
of  siiit,  the  party  added  cannot  raise  an  issue  which 
would  entirely  change  the  nature  and  scope  of  the 
.suit ;  the  Couri  being  bound  to  limit  its  inquiry  to 
the  issues  necessary  in  order  to  try  the  plaintiff's 
right  to  the  special  relief  sought ; — e.g.,  where  the 
relief  sought  is  the  recovery  of  arrears  of  rent,  the 
intervenor  is  competent  to  raise  all  questions, 
whether  of  title  or  otherwise,  which  bear  upon  the 
issue,  is  the  plaintiff  entitled  to  recover  the  rent 
claimed  ?    Tllessueee  Kooeb  v.  Asmedh  Kooeb 

24  W.  R.  101 


205. 


Suit  for  arrears 


of  rent — Question  of  title.  In  a  suit  for  arrears  of 
rent,  in  which  an  intervenor,  alleging  that  jJaintiff 
was  merely  his  benamidar,  was  added  as  a  defendant 
under  the  Code  of  Civil  Procedure,  s.  ~:i  : — Held, 
that  it  was  wrong  to  introduce  him  into  the  ease, 
and  that  any  issue  as  to  the  alleged  benami  was 
foreign  to  the  suit.  Rughoo  Nath  Pershad  Sixgh 
V.  Byjnath  Saucy     .         .         .     24  W.  R.  349 

206.  Question       of 

benami  title.  Plaintiff,  who  derived  title  from  A, 
who  was  the  ostensible  purchaser  of  certain  immove- 
able property  at  an  auction  sale  in  execution  of 
a  decree  against  B,  broughtlfa  suit  to  recover 
the  rent  of  such  property  from  the  talukhdars.  The 
appellant  was  allowed  to  intervene,  alleging  that  A 
was  the  benamidar  of  a  third  person  from  whom  he 
himself  had  purchased  the  property.  The  lower 
Court,  however,  refused  '<■  to  try  the  question  oi 
benami  as  not  being  admissible  in  a  rent  suit.  On 
appeal : — Held,  that  the  question  of  benami  was  pro 
perly  raised  in  the  suit,  and  ought  to  have  been  tried. 
Rughoo  Nath  Pershad  v.  Byjnath  Sahoy,  24  W.  R. 
349,  cited  and  distinguished.  TARrsi  Kakt 
L.VHJEI  r.  Krishn'a  Moxi  Chowdbaixi 

5  C.  Ii.  R.  179 

207.  ^ Question      of 

title.  In  a  suit  for  rent  in  which  an  intervenor  ap- 
peared, the  Munsif  raised  the  question,  who  had  up 
to  that  time  been  in  the-actual  and  hand  fide  receipt 
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1.  PARTIES  TO  SUITS— confd. 

and  enjoyment  of  rent  ?  and,  on  decideng  this  ques  - 
tion  in  favour  of  the  intervener,  dismissed  the  suit. 
On  appeal,  the  Judge  tried  the  question  of  title. 
Held,  that  the  Judge  was  wrong  in  rais.ng  the  ques- 
tion of  title  at  all,  and  thus  proceeding  on  a  basis 
other  than  that  on  which,  whether  right  or  wrong, 
the  parties  had  chosen  to  litigate  the  matter,  and 
which  the  original  (  ourt  had  accepted.  Qucire  : 
Is  the  Munsif  a  procedure  in  this  case  the  right 
one,  now  that  Act  X  of  1859,  s.  77,  has  been  re- 
pealed, and  not  re-enacted  in  the  new  law  ? 
AuLUCK  MoNEE  Debee  V.  DiKO  Nath  Ghose 

24  W.  R.  421 

See  WooMA  Tara  v.  Bhtjeosa  Ram  Das 

24  W.  R.  409 


208. 


Intervenor     ir- 


regularly added  in  lower  Court — Civil  Procedure 
Code,  1859,  s.  73.  In  a  suit  for  rent  before  the 
IMunsif,  the  special  appellant  petitioned  and  was 
irregularly  admitted  into  the  suit  as  intervnor,  as 
if  the  suit  were  being  tried  under  Act  X  of  1859  in  a 
Revenue  Court.  Defendants  having  admitted  their 
liability  to  plaintiff  under  a  kabuliat  set  up  by  the 
latter,  the  suit  was  decreed  in  the  lower  Appellate 
Court.  Held,  on  special  appeal  by  the  intervenor, 
that  he  was  not  entitled  to  be  treated  as  a  party 
added  under  s.  73.  Act  VIII  of  1859.  Chundee 
Kalee  Ghose  v.  Shibnath  Bhuttacharjee 

17  W.  R.  176 

See  OOGNEE  ChOWDHRAIN    v.  KERAMrTOOLLAH 

17  W.  R.  219 

BiEESsuR  Paxrey  v.  Jogendro   Chuxder  Deb 

24  W.  R.  261 


209. 


^    N.-W.  P.  Rent 


Act  {XII  of  ISSl),  s.  148— Landholder  and  tenant 
— Suit  jor  rent  where  the  right  to  receive  it  is  dis- 
puted— Third  person  u-ho  has  received  rent  made 
party— Jurisdiction  of  Pent  Court  to  pass  decree 
for  rent  against  such  party— Question  of  title.  In 
a  suit  by  a  landholder  for  recovery  of  rent,  the 
defendants  pleaded  that  they  had  paid  the  rent  to  a 
co-sharer  of  the  plaintiff.  The  co-sharer  made  a 
deposition  in  which  he  alleged  that  he  was  entitled  to 
the  rent  not  only  as  a  co-sharer,  but  also  as  the 
appointed  agent  of  the  plaintiff.  The  Court  there- 
upon made  him  a  party  to  the  suit  under  s.  14S  of  the 
Rent  Act,  and  passed  a  joint  decree  against  him  and 
the  tenants  for  rent.  Held,  that  the  Court  was  jus- 
tified in  making  him  a  party  under  s.  148  of  the 
Rent  Act,  but  was  not  competent  to  pass  a  decree 
for  rent  against  him.  A  party,  who  is  brought  in 
under  s.  148  of  the  Rent  Act,  cannot  be  made 
subject  to  the  decree  for  rent  so  as  to  allow  exe- 
cution to  be  taken  out  against  him,  whether  his 
bond  fide  receipt  and  enjoyment  of  the  rent  is 
proved  or  not.  The  only  i)erson  against  whom 
such  a  decree  can  be  passed  is  the  tenant.  Madho 
Prasad  v.  Amhar,  I.  L.  R.  5  All.  503,  referred  to. 
Per  Edge,  C.J.—SemUe  :  That  the  intention  of  the 
Legislature  in  allowing  a  third  person  who  claims 
iunder  s,  148  of  the  Rent  Act  to  be  made  a  party 


PARTIES— conJd. 

1.  PARTIES  TO  SUITS— cor»<(Z. 

to  the  suit  may  possibly  have  been  that,  by  bring- 
ing him  in,  he  may  be  bound  by  a  declaration  in 
the  suit  that  he  had,  in  fact,  received  the  rent  so 
as  to  prevent  him  in  the  civil  suit  from  denying 
the  fact  that  he  had  received  it.  In  a  suit  by  a 
landholder  for  recovery  of  rent  in  which  a  third 
person  alleged  to  have  received  such  rent  is  made 
a  party  under  s.  148  of  the  N.-W.  P.  Rent  Act 
(XII  of  1881),  the  question  of  title  to  receive 
the  rent  cannot  be  determined  between  the  plaintiff 
and  such  person,  but  can  only  be  litigated  and 
determined  in  a  subsequent  suit  in  the  Civil  Court. 
The  only  question  between  the  plaintiff  and  the 
person  so  made  a  party  which  can  be  determined 
in  the  Rent  Court  under  s.  148  is  the  actual  receipt 
and  enjoyment  of  the  rent.  Gobind  Ram  r. 
Narain  Das      .         .         .    I.  L.  R.  9  AIL  394 


210. 


Intervenors    in 


stiit  for  registration  of  names  as  proprietors — Civil 
Procedure  Code,  1859,  s.  73.  Plaintiffs  having  suc- 
ceeded in  a  suit  for  a  foreclosure  of  a  mortgage,  by 
a  conditional  bill  of  sale,  of  a  share  of  two  mouzahs, 
then  sued  for  jiossession  and  registration  of  names 
as  proprietors.  Whilst  this  was  pending,  certain 
parties  intervened  and  asked  to  be  made  parties 
under  s.  73,  Code  of  Civil  Procedure,  on  the  ground 
that  plaintiff's  vendors  were  not  entitled  to  the  full 
share  claimed,  as  they  themselves  had  purchased  a 
portion  thereof.  Held,  that  the  Court  exercised  a 
wise  and  proper  discretion  in  allowing  the  inter- 
venors to  be  made  parties,  for  a  decree  in  plaintiffs' 
favour,  though  not  legally  binding  on  them,  would 
nevertheless  have  caused  them  great  difficulty  in  all 
matters  of  rent.  Saligram  Singh  v  Gheenoo 
Singh 16  W.  R.  19 


211. 


Unregistered  ten- 


ants. Parties  who  have  not  been  registered  in  the 
zamindari  serishta  are  not  entitled  to  intervene 
and  question  the  decree  passed  against  the  registered 
tenants.  Amatul  Fatima  Khanum  v.  Taranath 
Chand 24  W.  R.  151 


212. 


Appeal — Re- 


vers'il  of  whole  decree  on  appeal  by  one  defendant, 
DCS,  the  zamindar,  brought  a  suit  against  B, 
a  raij'at,  for  recovery  of  arrears  of  rent,  value  below 
RIOO.  B  set  up  in  defence  that  the  rent  was  not 
payable  to  D  C  S,  but  to  N  C  A,  the  mokuraridar. 
N  C  A,  who  claimed  under  a  mokurari  title  and 
alleged  that  he  was  in  the  receipt  of  the  rents 
from  the  raij'at,  was  made  a  party  under  s.  73, 
Act  VIII  of  1859.  The  Munsif  passed  a  decree  in 
favour  of  the  plaintiff.  On  appeal  hy  N  C  A,': 
which  was  heard  and  decided  by  the  Subordinate 
Judge,  on  reference  by  the  District  Judge,  the  decree 
of  the  first  Court  was  reversed,  and  the  suit  dis- 
missed. On  appeal  to  the  High  Court : — Held,  that 
the  only  issue  to  be  tried  was  whether  the  relation- 
ship of  landlord  and  tenant  subsisted  between  DCS 
and  B,  and  that  N  C  A  was  properly  made  a  party 
defendant  to  the  suit.  Doyal  Chand  Sahoy  v. 
Nabin  Chandra  Adhikabi 

8  B.  L.  R.  180  :  16  W.  R.  235 
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KvTSJAL  Saht  r.  GuBTJ  Baksh  Koeb 

8  B.  Ii.  R.  184  note  :  13  W.  E.  362 

Kashte  Roy  v.  Hydeb  Buksh  .  25  W.  B.  29 

213.  ^ Adding  jilairU- 

fj— Civil  Procedure  Code  (Ad  X  of  1877),   s.   32. 

In  a  suit  for  rent,  where  the  defendant  alleged  that 

a  person  not  on  record  had  a  joint  interest  with  the 

plaintiff  in  the  property  in  respect  of  which  the  rent 

was  due  : — Held,  where  the  plaintiff  disputed  this 

nd  objected  to  such  course  being  taken,  that  it  was 

iproper   to   add  such  person  as  co-plaintiff,  and 

.at,  if  added  at  aU,  it  should  be  as  defendant,  in 

-der  that  the  issue  between  him  and  the   plaintiff 

:  isht     be    properly    tried.     Googlee    Sahoo     r. 

pREMLAix  Sahoo      .         .     I.  L.  E.  7  Calc.  148 


PAETIES^on/rf. 


214. 


—  Striking  out 


I  me  of  intervener,  effect  of,  on  record  of  suit. 
1  lirectly  an  interrenor's  name  has  been  struck  off  on 
the  ground  that  he  has  no  interest  in  the  case,  all  the 
evidence  he  had  put  in  shouldjbe  removed  from  the 

cord.     BrcHA  Sixgh  v.  Mashook  Ali  Beg 

15  W.  E.  572 


215. 


A  ppeal — Defect 


/  parties — Death  of  one  of  plairUiffs-respondents — 
Effect  of  not  bringing  in  the  heirs  of  the  deceased   on 
i  e  record — Suit  for  arrears  of  rent  by  several  plaint- 
rja — JoirU  decree  in  favour  of  all.     Where,    in   an 
ppeal  by  the  defendant  against  a  decree  for  arrears 
I  rent  passed  jointly  in  favour  of  all  the  plaintiffs, 
he  heirs  of  one  of  the  plaintiff-,  who   died   subse- 
lent  to  the  date  of  the  delivery  of  the  judgment 
_'ainst   which   the  appeal    is  preferred,  were  not 
:nade  parties  : — Held,  that  the  appeal  could  not  pro- 
ceed, and  must  fail  by  reason  of  defect  of  parties. 
Bejoy  Gopal     Bose  t'.   Umesh  Chaxdra   Bose 
1901) 6C.  W.  M".  196 


216. 


Act  XII  of  1881 


X.-  W.  P.  Rent  Act),  s.  148— Landholder  and  tenant— 
^uit  for  re  Jit — Plea  of  payment  to  third  person —  Suit 
■I  such  third  person  for  declaration  of  title  and 
r  possession — Limitation.  Held,  that  the  proviso 
to  s.  148  of  the  North-Western  Provinces  Rent 
Act,  1881,  refers  only  to  a  suit  to  recover  the  rent 
in  respect  of  which  the  suit  mentioned  in  the  first 
paragraph  of  the  section  has  been  brought,  which 
rent  has  actually  been  paid  to  a  third  person.  The 
proviso  was  not  intended  to  abridge  the  period  of 
limitation  for  a  suit  en  title  to  obtain  possession  or 
a  declaration  of  possession  of  the  land  out  of  which 
the  rent  in  dispute  issues.  Dasrath  Rai  v.  Bhirgu 
Rai,  I.  L.  R.  23  AH.  434,  overruled.  Muhammad 
Salim  V.  Abdul  Rahim,  Att.  Weekly  Xotes  (1885) 
261  ;  Ganga  Prasad  v.  Baldeo  Ram,  I.  L.  R.  10  AU. 
347  ;  Kishen  Coomer  Shaha  v.  Jeebun  Singh,  5  W. 
R.  Act  X  Rulings  85  ;  Hurronath  Ray  v.  Srishtee- 
''hur  Dos,  7  W.  R.  152  ;  and  Ishur  Chunder  Sen  v. 
Beepin  Behary  Roy,  25  W.  R.  C.  R.  481,  followed. 
Bhagmanee  Koonwer  v.  Furzund  AU  X.-W.  P.  H. 
C.  Rep.  1866  R.  C.  A.  20,  referred  to  by  Kxox,  J. 
Ra3I  Lal  f.  MuxAWAB  Shah  (f.b.  1902) 

L  li.  E.  25  AIL  83 


217. 


1.  PARTIES  TO  SUITS— conW. 

Eeversioner — Declaratory 


suit  by  reversioner — Xon-joinder  of  other  rever- 
sioners. A  suit  having  been  brought  by  a  Hindu 
reversioner  for  a  declaration  that  an  adoption 
aUeged  to  have  been  made  by  the  mother  of  K,  the 
owner  of  the  estate  after  the  estate  had  vested  in  the 
widow  of  K,  was  invalid: — Held,  that  the  non- 
joinder of  a  reversioner  of  equal  grade  with  the 
plaintiff  was  no  bar  to  the  suit.  Thayammal  v. 
VEXKATARAiiA      .         .         I.  L.  E.  7  Mad.  401 


218. 


Suit  to  recover 


froperty  from  Hindu  vcidoic — Reversioner.  In  a 
suit  to  recover  possession  of  property  held  by  a 
widow,  the  reversioner  was  held  to  have  been 
erroneously  made  a  co-defendant.  Kkisto  Suxkuk 
Dm  RoY"  V.  KoYLASH  Nath  Dutt  Roy 

15  W.  E.  6 


219. 


Right   of  rever- 


sioner to  sue  for  declaratory  decree.  A  polliam 
was  granted  to  a  Hindu  on  service  tenure,  and  the 
last  male  holder  died  in  1860  leaving  him  surviving 
a  widow  K,  and  a  daughter  C.  In  1865  the  Govern- 
ment discontinued  the  service,  and  in  lieu  thereof 
and  of  the  reversionary  interest  of  the  Crown  im- 
posed a  quit-rent,  and  au  inam  pottah  was  issued 
to  K  by  the  inam  Commissioner  by  which  her  title 
to  the  estate  was  acknowledged  by  the  Government, 
and  the  estate  was  confirmed  to  her  as  her  absolute 
property  subject  to  the  quit-rent.  In  1882  C  and 
her  minor  sou  A  sued  K  and  others  to  w  hom  K  had 
alienated  portions  of  the  estate  for  a  declaration 
that  they  were  the  reversionary  heirs  of  K,  and  that 
the  alienations  made  by  K  were  2ood  only  during  the 
lifetime  of  K.  The  District  Judge  held  that  there 
being  no  collusion  between  C  and  the  defendants,  A 
was  not  entitled  to  join  in  the  suit : — Held,  that 
A  was  entitled  to  join  C  as  co-plaintiff.  Xarayaxa 
V.  CnAKGALAiDiA  .         .         .  L  L.  E,  10  Mad.  1 


220. 


Sale    in   execution — Suit 


under  s.  246,  Civil  Procedure  Code,  lSo9,  by  owner 
agaiiist  purchaser  of  proqterty  wrongly  sold  in  exe- 
cution— Execution-creditor.  In  a  suit  under  the 
latter  portion  of  s.  246  of  the  Civil  Procedure  Code 
brought  by  the  owner  against  the  purchaser  of 
property  which  has  wrongfully  been  attached  and 
sold  in  execution  of  a  decree,  the  execution-creditor 
is  properly  made  a  party,  the  object  being 
to  restore  all  parties  to  the  portion  which  they 
occupied  previously  to  such  attachment  and  sale. 
Baxk  of  Hrs-DrsT.4>f,  China,  and  Japan  v.  Prem- 
c-HANT)  Raicilv>-x).  Ahmedbhai  Habibhai  f. 
Pbemchaxd  Raichaxd         .         5  Bom.  O.  C.  83 

22L Sale-proceeds,  suit  for,  after 

distribution— iSui<  ly  attacfting  creditor  dissatis- 
fied with  share  of  sale-proceeds  allotted  to  him. 
Where  an  attaching  creditor,  dissatisfied  with  the 
share  allotted  to  him  on  a  distribution  of  sale- 
proceeds  under  Act  VIU  of  1859,  s,  270,  brings  a 
suit  against  the  other  attaching  creditors,  and 
claims  to  have  made  the  first  attachment,  he 
is  bound    to    include   as    defendants  all  who  have 
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shared    in    the   distribution.     Beojokanth  Ghtto 

KKEBUTTY  V.  BANEE  MaDHTjB  DiSCHIT 

23  W.  R.  434 


222. 


Secretary     of   State    for 


India,  if  necessary  party — Sale  for  arrears  of 
revenue,  suit  to  set  aside — Public  Demands  Recovery 
Act  (Bengal  Act  1  of  1S95),  ss.  7,  S.  In  a  suit  to 
set  aside  a  sale  held  under  the  provisiona  of  the 
Public  Demands  Pvecovery  Act,  the  Secretary  of 
State  for  India  in  touncil  is  a  necessary  party.  Bnl 
Mohoond  LaU  v.  Jirjudhun  Roy,  I.  L.  R.  9  Culc. 
271,  and  Bnlhishen  Das  v.  Simpson,  I.  L.  R.  25 
Cnlc.  S33 :  L.  R.  25  I.  A.  151,  distingaished. 
GoBiNDA  Chandra  Shaha  v.  Hemaxta  Kumart 
Debi(1904)  .         .  I.  li.  R.  31  Calc.  159 


223. 


Specific  performance — Suit 


for  specific  performance  of  single  contract.  In  a 
suit  for  the  performance  of  a  single  contract  the 
parties  on  each  side  must  be  mar- hailed  as  plaint- 
iffs and  defendants.  Kazi  Shafia  Rahaman  v. 
MoHEEMCNNESSA  BiBi  alias  Kanu  Bibt 

2  C.  W.  K".  42 


224. 


Purchaser  from 


party  to  contract  of  which  specific  performance 
was  claimed.  The  mother  and  guardian  of  a  Hindu 
minor  entered  into  a  contract  for  the  sale  of  his  land. 
The  vendee  sued  the  minor  by  his  mother  and 
guardian  ad  litem  for  specific  performance  of  the 
contract  and  for  possession,  and  joined  as  a  defend- 
ant a  subsequent  purchaser  from  the  mother  and 
guardian.  Held,  that,  as  the  cause  of  action  (the 
right  to  obtain  a  sale-deed  and  possession)  concerned 
both  the  deiei  dants,  and  entitled  the  plaintiff 
to  relief  against  both,  the  purchaser  was  rightly 
joined  as  a  party.  Luclcamsey  Ookerda  v.  FazuUa 
Cassutnhhoy,  1.  L.  R.  5  Bom.  177,  distinguished. 
Mokvnd  Lall  v.  Chotuy  LaU,  1.  L.  R.  10  Calc.  1061, 
referred  to.  Krishxasami  v.  Suxdarappayyar 

I.  L.  R.  18  Mad.  415 


225. 


Suit  for  specific 


performance  of  agreement  to  partition — Civil  Proce- 
dure Code,  s.  2<S.  In  a  suit  for  specific  performance 
of  an  agreement  by  the  members  of  a  joint  family 
for  partition  : — Held,  with  reference  to  s.  28  of  the 
Civil  Procedure  Code,  that  the  third  defendant,  a 
minor,  was  properly  included  as  a  party  to  the 
suit,  though  he  was  not  a  party  to  the  arrangement. 
Alagappa  JIudaliap.  v.  Sivaramasuxdara  JlUDA- 
LiAR       .         .         .         .     I.  L.  R.  19  Mad.  211 

226. ; Vendor      and 

purchaser — Suit  by  purchaser  against  vendor  for 
specific  performance  of  contract  of  .tale — Covenant 
by  purchaser  to  build  a  temple.  On  the  16th  Novem- 
ber 1893,  the  first  defendant  agreed  to  sell  a  house 
to  the  plaintiff.  The  contract  contained  a  cov- 
enant on  the  part  of  the  plaintiil  to  build  a  temple 
and  to  secure  an  annuity  to  the  vendor  and  his  wife. 
On  the  2lst  of  the  same  month  the  first  defendant 
sold  and  conveyed  the  same  house  to  the  second 
defendant  and  put  him  in  possession.  In  a  suit 
brought  by  plaintiff  against  defendants  Nos.  1  and 


PARTIES— con/fZ. 

/ 
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2  for  specific  performance  of  the  contract  of  the 
Ifith  November  : — Held,  that  the  second  defendant 
was   a   proper   party   to   the   suit.     Ramchandra 

GaKESH   PtJRANDHAREE  v.   RaAICHANDRA    K0NDA.TI 

I.  Ij.  R.  22  Bom.  46 

227.  Sureties— J  ci  X   of  1859— 

Arrears  of  rent — Benami  lease.  Some  of  the  defend- 
ants had  taken  a  lease  in  the  benami  nameTof 
C  P  B,  and  were  in  actual  possession  of,  and  had 
paid  rent  for,  the  lands  demised.  The  other  defend- 
ants were  sureties  for  C  P  B.  A  suit  was  brought 
in  the  Court  of  the  Deputy  Collector  against  those- 
who  were  actually  in  possession  of  the  land,  toge- 
ther with  the  sureties  for  arrears  of  rent.  It  did 
not  appear  from  the  lease  how  far  each  defendant 
was  interested  in  or  entitled  under  it.  Held,  by  both 
Judges,  that  the  suit  should  be  dismissed  as  against 
the  sureties,  who  could  not  "as  such  be  sued  under 
Act  X  of  1859.  Roy  Priyaxath  Chowdhry  v. 
Bepixbehari  Chtjckerbutty 

2  B.  L.  R.  A.  C.  237 :  11  W.  R.  120 

228.  ^  Tenants  in  common — Non- 
joinder of  parties — Civil  Procedure  Code  [Act 
XIV  of  1882),  s.  31 — Benami  mortgage — Suit  by 
some  of  the  heirs  of  the  real  mortgagee — Joinder  of 
causes  of  action.  In  1880  A  and  B  jointly  advanced 
moneys  on  the  security  of  a  usufructuary  mortgage 
which  was  taken  in  the  name  of  B.  In  1884,  A  alone 
advanced  moneys  on  the  security  of  usufructuary 
mortgages  which  Mere  likewise  taken  in  the  name  of 
B.  A  died  leaving  three  sons,  of  whom  the  plaintiffs 
were  two.  The  plaintiffs,  having  become  divided 
from  their  brother,  now  brought  suits  in  1894 
against  B  and  the  mortgagors  for  a  declaration  of 
their  rights  to  the  mortgages  and  for  possession  of 
the  documents  and  for  rent  of  the  land  which  had 
been  collected  by  B.  It  appeared  that  there  had 
been  no  denial  of  the  plaintiff's  rights  before  1889 
that  no  rent  had  been  collected  for  several  years 
before  suit,  the  mortgagors  who  had  remained  in 
possession  as  lessees  after  the  execution  of  the 
mortgages  having  refused  to  attorn  to  B.  Held, 
that  the  suits  were  not  bad  for  the  non-joinder  of 
the  plaintiffs'  brother.  Mahabala  Bhatta  v. 
KuxHAXXA  Bhatta         .     I.  L.  R.  21  Mad.  373 


229. 


-Trusts,  suits  relating  to — 


Suit  as  to  trust  for  specific  purpose — Surplus  after 
performance  of  trust.  Where  a  trust  had  been 
created  for  specific  purposes,  viz.,  the  performance 
of  religious  and  other  duties,  and  the  trustee  had 
duly  appointed  another  trust  in  his  place,  the 
latter  being  entitled  to  hold  the  trust  estate  : — Held, 
that  in  a  suit  in  which  all  the  parties  interested 
were  not  before  the  Court,  there  could  be  no  decision 
as  to  the  extent  of  the  trusts  nor  as  to  whether  any 
surplus  profits  of  the  trust  estate  would,  or  would 
not,  after  the  performance  of  the  trusts,  belong 
to  the  trustee  personally.  Bishex  Chaxd  Basa- 
WAT  v.  Nadir  Hosseix     .    I.  L.  R.  15  Calc.  329 

li.  R.  15  1.  A..1 


230. 


-  Suit  for  removal 


of    trustees — Parties — Alienees    of    trustees.     In    a 
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TA'RTl'ES—contd. 

1.  PARTIES  TO  SUITS— con/d. 

it  under  s.  539  of  the  Code  of  Civil  Procedure 

.  r  the  removal  of  a  trustee,  it  is  not  necessary  to 

make  the    alienees    from    the    trustee    defendant 

r)\rtie;  to  the  suit.     Bishen  Chand  Basawat  v.  Nadir 

'  .aein,  I.  L.  R.  15  Calc.  329  ;  L.  R.  15  I.  A.  1; 

intaman    Bajaji    Dev   v.    Dhondo    Ganesh    Dev, 

I.L.  R.    15  Bom.    612;  and   Atforney -General   v. 

i'oH  Reeve  of  Avon,  33  L.  J.  N.  S.  ChlT2,  referred 

I  <.     HrsEsi  Begam  v.  Collector  of  Moradabad 

I.  L.  K.  20  AIL  46 


23L 


Trusts  Act  {II 


1882).  8.  56 — Suithy  two  out  of  eleven  beneficiaries 
•  possession  of  trust  property — Maintainability  of 
t— Succession  Act  {X  of  1S65),  s.  271.  Two 
ughters  of  a  testator  sued  defendants  Xos. 
and  2,  the  testator's  sons  and  his  adminis- 
i .  ators  with  the  will  annexed,  and  other  def end- 
auts,  for  a  declaration  that  certain  properties 
i -vised  by  the  testator  to  be  held  in  trust  and 
e  rents  divided  among  his  eleven  children  werd 
;  xst  properties,  and  to  recover  possession  thereof. 
A  decree  had  been  obtained  against  plaintiff  No.  2 
I  iid  her  right,  title,  and  interest  in  the  trust  property 
I  >:  ought  to  sale.  Defendants  Nos.  1  and  2  had  filed 
a  suit  to  set  aside  the  sale,  but  afterwards  compro- 
:nised  it  on  the  terms  that  the  sale  should  be 
incelled  on  payment  of  a  certain  sum  by  defendant 
,  Xo.  1,  but  that,  in  default  of  such  payment,  the 
decree  should  take  effect.  Default  having  been 
made,  the  property  was  sold.  Held  (by  the  whole 
Court),  that  the  decree  of  the  Court  below  award- 
ing the  plaintiff's  possession  of  the  whole  property 
on  behalf  of  themselves  and  the  other  benefi- 
ciaries must  be  reversed.  Per  Boddam,  J. — That 
the  alienations  made  in  pursuance  of  the  compro- 
mise entered  into  by  the  administrators  were 
binding  upon  the  plaintiffs,  and  that  therefore 
neither  of  them  had  any  cause  of  action.  Per 
O'Farrell,  J. — That  under  all  the  circumstan- 
ces the  suit  could  not  be  treated  as  a  suit  to  recover 
the  plaintiffs'  shares  of  the  trust  property.  Per 
SuBRAHMAXiA  Ayyar,  J.  (dissentiente) — The  fact 
that  the  plaintiffs  had  asked  for  a  larger  relief 
than  they  were  entitled  to  did  not  warrant  the 
dismissal  of  the  suit  altogether ;  and  that  the  suit 
fell  within  the  class  of  cases  in  which  relief  against  a 
third  party  is  such  as  a  Court  of  equity  will  adminis- 
ter and  a  cestui  qui  trust  may  be  entitled  to  sue  the 
trustees  and  the  third  party  jointly,  but  in  which 
he  will  be  bound  to  confine  his  suit  to  that  specific 
matter  in  respect  of  which  alone  the  third  party  is 
liable,  and  not  to  make  it  part  of  a  suit  for  the 
general  administration  of  the  trust  and  that 
plaintiff  No.  1  was  not  precluded  from  recovering 
her  eleventh  share.  Padmaxabha  CHETTLiR  v. 
Williams  .         .         I.  L.  R.  23  Mad.  239 


232. 


Suit     to      set 


aside  trust  deed — Withdrawal  of  suit  against  trustee 
• — Consent  decree — Right  of  trustee  to  appear  as  a 
necessary  party  in  application  to  set  aside  consent 
iecree.     In  a  suit  to  set  aside,  inter  alia,  certain 


PARTIES— CO  n/d, 

1.  PARTIES  TO  SVTTS—concld. 
trust  deed,  the  trustee,  who  was  made  a  party, 
did  not  appear.  The  suit  was  afterwards  withdrawn 
as  against  the  trustee  and  a  consent  decree  obtained , 
which,  amongst  other  things,  declared  the  trust  deed 
to  be  not  binding  on  any  party.  Subsequently  an 
application  was  made  to  set  aside  the  consent  decree 
and  notice  of  motion  was  given  to  the  trustee.  She 
appeared  on  the  motion,  but  on  some  of  the  parties 
objecting,  the  lower  Court  refused  to  hear  her. 
Held,  that  the  trustee  was  entitled  to  appear  and  be 
heard  on  the  motion  as  a  necessary  party.  Xcxda 
Lal  Bose  v.  Xistarlsee  Dossi 

I.  li.  R.  27  Calc.  428 
4  C.  W.  K".  169 

2.  SUITS  BY  SOME  OF  A  CLASS  AS  REPRE- 
SENTATIVES OF  CLASS. 

Suits   on     behalf    of   eom- 


L 


munity — Some  suing  for  whole  body  of  persons — 
Decree,  effect  of.  Convenience  requires  that  in  suits 
where  there  is  community  of  interest  amongst  a 
large  number  of  persons,  a  few  should  be  allowed  to 
represent  the  whole ;  and  if  the  whole  body  be 
represented  in  the  suit,  then  it  is  proper  that 
the  whole  body  should  be  bound  by  the  decree, 
though  some  members  of  the  body  are  not  parties 
named  in  the  record.  Venkata  Swami  Xayakkan  v. 
Subba  Rau,  2  Mad.  1.  distinguished.  Srtkhaxti 
Naeayajiappa  r.  Ixdupuram  Ramalixgam 

3  Mad.  226 

2.  Civil  Procedure  Code,  1882 

S.  30 — Suit  for  right  to  worship  in  mosque.  S.  30 
of  the  Civil  Procedure  Code  applies  only  to  case 
in  which  many  persons  are  jointly  interested 
in  obtaining  relief,  and  not  to  a  case  in  which  indivi- 
dual right  has  been  violated.  Every  Mahomedan 
who  is  entitled  to  use  a  mosque  for  purposes  of 
devotion  is  entitled  to  sue  any  one  who  interferes 
with  his  exercise  of  that  right.  Zafaryab  Ali  v. 
Balhtawar  Sitigh,  I.  L.  R.  5  All.  497,  referred  to. 
Jan  Ali  v.  Ram  Nath  Mundul,  I.  L.  R.  8  Calc.  32, 
dissented  from.     Jawahra  v.  Akbar  Husaix 

I.  K  R.  7  AIL  178 

See  Thakersey  Devraj  r.  Hurbhum  Xcrsey 

L  L.  R.  8  Bom.  432 


3. 


Suits     by     indivi- 
30   of   the   Code   of 


duals  for  general  public.  S 
Civil  Procedure  was  not  intended  to  allow  indivi- 
duals to  sue  on  behalf  of  the  general  public,  but  to 
enable  some  of  a  class  having  special  interests  to 
represent  the  rest  of  the  class.  Abamsox  v. 
Arumugam       .         .         .     I.  L.  R.  9  Mad.  463 

Suit  against  Mala^ 


bar  farwad.  If  it  is  sought  to  make  a  decree 
in  a  suit  binding  on  a  Malabar  tarvvad,  the  proce- 
dure laid  down  in  s.  30  of  the  Code  of  Civil  Pro- 
cedure, 1877,  should  be  followed  if  the  members  are 
numerous.  A  decree  against  a  person  who  happens 
to  be  the  kamavan  of  a  Malabar  tarwad  is  not  neces- 
sarily binding  on  the  tarwad  in  the  absence  of  fraud. 
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PARTIES— con.<d. 

2.  SUITS  BY  SOME  OF  A  CLASS  AS  REPKE- 

SENTATIVES  OF  CLASS— conid. 
Elayachaxxdathil  Kombi  Achen    v.  Kekatttm- 
KOEA  Lakshmi  Amma        .     I.  L.  E.  5  Mad.  201 

5_  . Suit    hy     legatees 

on  behalf  of  themselves  and  other  legatees — Costs 
against  next  friend.  A  legatee  cannot  sue  on  behalf 
of  himself  and  other  legatees  without  an  order  of  the 
Court  obtained  under  s.  30  of  the  Civil  Procedure 
Code  enabUng  him  so  to  sue.  Where  a  legatee,  a 
minor,  sued  in  that  form  by  her  next  friend  \\-ithout 
such  an  order,  the  next  friend  was  held  liable  for 
costs  on  his  adducing  no  evidence  to  show  that  the 
suit  was  for  the  benefit  of  the  minor.  Geeree- 
BiLL\  Dabee  v.  Chvxder  Kaxto  Mookerjee 

I.  L.  R.  11  Calc.  213 


6. 


.  Suit  to   have   land 


declared  uakf.  In  a  suit  to  have  certain  property 
declared  wakf  alleging  that  it  was  dedicated 
as  wakf,  and  the  profits  applied  to  lighting  a  mosque 
and  shrine,  the  expenses  of  devotion,  and  the  feed- 
incf  of  wayfarers  and  travellers,  it  appeared  the 
plaintiff  was  not  alone  interested  in  the  subject- 
matter  of  the  suit.  Held,  therefore,  that  she  could 
only  sue  on  behalf  of  those  interested  after  having 
first  obtained  leave  of  the  Court  and  otherwise 
complied  %\ith  the  provisions  of  s.  30  of  the  Civil 
Procedure  Code.  Lutifuxxissa  Bibi  v.  Nazirtjn 
BiBi  .         .         .  I.  L.  B.  11  Calc.  33 

Non-joinder  of  par- 


ties—Civil Procedure  Codes  (Act  VIII  of  1859 
and  X  of  1877),  s.  30 — Representatives  of  a  certain 
(•aste — Chitpavans.  Four  persons  of  the  Chitpavan 
caste  brought  a  suit  in  1876,  alleging  that  they 
and  the  members  of  their  caste,  in  common  with 
certain  other  castes,  possessed  the  exclusive  right 
of  entry  and  worship  in  the  sanctuary  of  a 
temple,  and  that  the  defendants,  members  of  the 
Pabhe  caste,  not  being  of  the  privileged  castes, 
infringed  that  right  in  1871  and  therealter  by  en- 
tering the  sanctuary  and  performing  worship  there- 
in. They  prayed  for  a  declaration  of  thtir  right 
and  an  injunction  restraining  the  defendants  from 
interfering  with  it.  Held,  that  the  plaintiffs  could 
maintain  the  suit  for  the  personal  injury  alleged  to 
have  been  suffered  by  themselves  by  the  pollution 
of  their  sanctuary,  whether  under  the  Civil  Proce- 
dure Code  of  1859  or  that  of  1877,  s.  30  of  the 
latter  being  merely  regulative,  not  constitutive. 
"Whether  or  not  it  could  be  contended  that  they 
and  the  defendants  so  represented  their  respective 
castes  that  the  decree  in  this  suit  should  bind  all 
membersof  the  two  castes,  would  be  open  to  argu- 
ment in  any  future  case  ;  but  it  might  well  be  con- 
sistent with  general  principles  to  hold  that  cer- 
tain judicial  proceedings  taken  by  or  against  a  select 
number  as  representing  a  large  class  might,  if  fairly 
and  honestly  conducted,  bind  or  benefit  the  whole 
class.     Anandkav  Bhikaji  v.  Sha^sKar  Daji 

I.  L.  E.  7  Bom.  323 


PARTIES— cowW. 

2.  SUITS  BY  SOME  OF  A  CLASS  AS  REPRE- 
SENT  AT  IVES  OF  CLASS— contd. 

In  a  suit  brought  for  the  dismissal  of  a  dharma 
karta  all  the  members  of  the  District  Com- 
mittee should  join  as  parties.  The  District  Commit- 
tee cannot  divest  themselves  of  their  rights  in 
favour  of  a  few  of  their  number.  Vieasami 
Nayudtj  v.  Artjnachella  Chetti. 

I.  L.  B.  2  Mad.  200 


8. 


Suit   for  dismissal 


of    dharmakarta — Members    of     District  Committee. 


9. 


Mahomedan 


Association  " — Suit  by  some  members  for  all.  The 
"  Majlis  Islama  "  or  "  Mahomedan  Association  "  of 
Meerut  instituted  a  suit  in  its  own  name  by  its 
secretary.  Held,  that,  as  such  association  had  not, 
per  se,  any  status  in  law  so  to  sue,  the  suit  was  not 
maintainable.  Semble  :  Had  such  association  em- 
powered one  or  more  of  its  members  to  act  for  it  in 
the  matter  of  the  suit  in  the  manner  provided 
by  s.  30,  Civil  Procedure  Code,  1882,  the  permission 
mentioned  in  that  section  might  have  been  granted. 
Mahomedan  Association  v.  Bttkshi 

I.  L.  B.  6  All.  284 


10. 


Malabar     law — 


Joinder  of  parties — Suit  for  cancellation  of  deeds — 
Declaratory  suit — Withdrawal  of  part  of  claim.  A 
and  B,  junior  members  of  a  Malabar  tarwad, 
sued  to  cancel  certain  mortgages  executed  by  their 
karnavan  and  senior  anandravan,  on  the  ground 
that  the  secured  debt  was  not  binding  on  the 
tarwad,  and  to  appoint  A  to  the  office  of  karnavan. 
The  last  part  of  the  prayer  was  withdrawn.  Th© 
mortgages  were  executed  to  secure  a  decree-debt, 
the  decree  having  been  passed  ex  parte  against  the 
late  karnavan  of  the  tarwad.  No  fraud  was  alleged, 
but  the  lower  Courts  found  that  the  karnavan  had 
been  guilty  of  fraud  in  allowing  the  decree  to  be 
passed  ex  parte.  The  plaintiff's  had  not  been  parties- 
to  the  decree,  and  the  other  junior  members  of  the 
tarwad,  who  had  been  joined,  were  exempted  from 
liability.  Held,  per  Curiam,  that  all  the  members  of 
the  ijlaintiff 's  tarwad  should  have  been  joined  actual- 
ly or  constructively  under  s.  30  of  the  Civil  Proce- 
dure  Code.     Moidin  Kutti  v.  Krishnan 

I.  L.  n.  10  Mad.  322 


11. 


Irregularity     in 


civil  case.  The  plaintiffs  were  fishermen  belong- 
ing to  the  village  of  N.  They  claimed  in  this  suit 
for  themselves  and  the  other  fishermen  of  their 
village  the  exclusive  right  of  fishing  in  the  Negothna. 
creek,  between  high  and  low  water  mark,  within 
certain  limits  set  forth  in  the  plaint,  and  under  s.  9 
of  the  Specific  Relief  Act  they  sought  to  recover 
posiession  of  that  right  from  the  defendants,  who,. 
they  contended,  had  dispossessed  them  within  six 
months  before  suit.  It  was  contended  by  thfl 
defendants  that  the  plaintiffs,  who  claimed  on  bel 
half  of  other  fishermen  of  the  village,  should  ha\ 
proceeded  under  s.  30  of  the  Civil  Procedure  Codd 
(Act  XIV  of  1882).  Held,  that  the  objection  was  i 
good  one  ;  but,  inasmuch  as  it  was  still  open 
the  defendants  to  establish  their  right  by  a  regulai 
suit,  the  irregularity  in  the  present  suit  was  not 
such  as  to   call  for   the  exercise  of  the  powers 
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P  ARTIE  S- 


ttd. 


2.  SUITS  BY  SOME  OF  A  CLASS  AS  REPRE- 
SENTATIVES OF  CLASS— co»<<f. 
the  High  Court  under  s.    622   of   the   Civil   Pro- 
cedure  Code.     Bhusdal  Paxda  v.   Paxdol   Pos 
Patil  .  I.  L.  B.  12  Bom.  221 


12. 


Representation 


of  numerous  plainiiffs — Advertisement — Community 
of  interest — Decree  for  management  of  a  Hindu 
temple — Application  for  execution  hy  person  in- 
terested. In  a  suit  by  certain  Tengalai  Brahmans 
for  declarations  as  to  the  mode  of  electing  dharma- 
kartas  of  a  certain  pagoda,  etc.,  an  order  was  made 
fur  a  proclamation  inviting  "  all  persons  interested 
to  come  in  and  be  made  parties,  or  see  that  others 
bv  whom  they  are  content  to  be  represented  are 
made  parties,"  and  a  decree  was  passed  comprising  a 
scheme  to  be  carried  out  for  such  election,  etc.  A 
person  not  on  the  record  and  not  a  member  of  the 
Tengalai  community,  but  claiming  certain  rights 
under  the  decree,  now  applied  to  ( ompel  the  observ- 
ance of  the  scheme.  Held  that  the  above  order  did 
mtt  invest  the  suit  with  a  representative  character 
a  nd  the  applicant  had  no  right  to  apply.  R agava  v. 
Rajakatnam  .         .       I.  L.  R.  15  Mad.  57 


13. 


Suit     to    remove 


tni-itee  of  Mahomedan  endowment.  The  right  of 
^^  orship  of  each  worshipper  in  a  Mahomedan  mosque 
cr  religious  endowment  is  an  independent  right 
V,  holly  irrespective  of  the  right  of  the  other  worship- 
pers, and  therefore  non-compliance  by  a  worshipper 
\\  ith  the  provisions  of  s.  30  of  the  Code  of  Civil  Pro- 
cedure does  not  affect  a  suit  for  the  removal  of  a 
trustee  of  a  Mahomedan  endowment.  Jan  Ali  v. 
Ram  Nath  Mundul,  I.  L.  R.  8  Calc.  32  ;  Jawahra 
V.  Akbar  Hussain,  I.  L.  R.  7  AU.  178  ;  Lutifunnisa 
,Bihi  V.  Sazirun  Bibi,  I.  L.  R.  11  Calc.  33;  and 
\Zafaryab  Ali  v.  Bakhtawar  Singh,  I.  L.  R.  5  AU.  497, 
referred  to.  MoHirDDrsr  v.  Sayiduddix  alias 
Xawab  Mean        .         .     I.  L.  R.  20  Caic.  810 

See  Kamaraju  v.  Asaxali  Sheriff 

I.  li.  R.  23  Mad.  99 


14. 


Joint    .  suit    by 


persons  who  haie  a  common  cause  of  action — De- 
claratory decree — Denial  of  right — Perpetual  in- 
junction— Specific  Relief  Act  {I  of  1877),  ss.  42 
and  54.  The  plaintiffs  were  the  hereditary  gors  or 
priests,  residing  at  Dakor,  who  ordinarily  conducted 
their  yajmans  or  patrons  to  the  temple  of  Shri 
Ranchhod  Raiji,  performed  worship  there  on  their 
behalf,  and  received  remuneration  for  their  services. 
The  defendants  were  the  shevaks  or  ministers  of  the 
idol ;  it  was  their  duty  to  remain  in  constant  attend- 
ance on  the  idol,  perform  the  daily  services  at  the 
temple,  collect  the  offerings,  and  apply  the  same 
to  the  purposes  of  the  foundation.  On  12th  Octo- 
ber 1883  the  shevaks  issued  rules  prohibiting  people 
ifrom  entering  the  Nij  Mandir  and  Saja  Mandir, 
jwhich  were  particularly  sacred  chambers  in  the 
itemple,  except  on  payment  of  certain  fees.  Every 
ivisitor  was  required  to  purchase  a  ticket  of  admis- 
sion to  the  interior  parts  of  the  temple.  The 
iplaintiffs  thereupon  sued  for  a  declaration  of 
Itheir  right  of  free  access  to  the    Nij  Mandir  and 
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Saja  Mandir  at  all  times  and  on  all  occasions  when 
the  temple  was  open  for  purposes  of  public  worship. 
They  aUeged  that  the  new  rules  framed  by  the 
shevaks  constituted  an  infringement  of  their 
immemorial  rights  of  going  into  the  said  mandirs 
without  any  let  or  hindrance,  of  worshipping  the 
idol  there  for  themselves  and  their  patrons,  and  of 
receiving  whatever  their  patrons  gave  them.  They 
therefore  sought  for  a  perpetual  injunction  re- 
straining the  shevaks  from  interfering  with  their 
rights.  The  plaintiffs  were  208  in  number. 
Thirteen  of  them  obtained  leave  to  bring  the  suit 
on  behalf  of  themselves  and  the  rest  under  s.  30  of 
the  Code  of  Civil  Procedure  (Act  XIV  of  1882). 
The  defendants  contended,  inter  alia,  that  the 
plaintiffs  had  each  a  separate  cause  of  action  ;  that 
they  had  no  right  to  sue  jointly  ;  that  they  were  not 
entitled  to  a  declaratorj'  decree  under  s.  42  of  the 
Specific  Relief  Act ;  and  that  the  plaintiffs,  never 
having  been  obstructed  in  the  exeicise  of  their 
rights,  had  no  cause  of  action.  Held,  that  the  suit 
was  rightly  constituted  under  s.  30  of  the  Code  of 
Civil  Procedure.  The  rules  made  by  the  shevak 
in  1883  interfered  with  the  immemorial  rights  of  the 
gors,  and  gave  a  common  cause  of  action  to  all  the 
plaintiffs.  They  were  therefore  entitled  to  sue 
jointly.  Held,  also,  that  the  plaintiffs  were  entitled 
to  a  declaratory  decree  under  s.  42  of  the  Specific 
Relief  Act  (I  of  1877),  as  their  title  to  free  access 
with  their  patrons  to  the  sacred  shrines  and  to 
receive  presents  from  their  patrons  unfettered  by 
the  rules  of  1883  was  denied  by  those  rules.  Held, 
also,  that  the  plaintiffs  were  entitled  to  further 
relief  by  way  of  perpetual  injunction  under  s.  54 
of  1877,  as  the  defendants  had  threatened  to  invade 
their  enjoyment  of  property,  and  the  invasion 
was  such  that  pecunian,^  compensation  would  not 
afford  adequate  relief.  Held,  also,  that  the  shevaks 
had  no  authority  to  issue  the  rules  of  the  12th 
October  1883,  or  to  levy  fees  from  worshippers  in 
respect  of  any  public  religious  services  held  in 
the  temple.  Ivalidas  Jiveam  v.  Gor  Parjaeam 
HiRji         .         .         ,  I.  li.  R.  15  Bom.  309 

15. ■  Suit    to    rerr.ove 

a  mohunt — "  Numerous  parties."  The  "  numerous 
parties  "  mentioned  in  s.  30  of  the  Code  of  Civil  Pro- 
cedure mean  parties  capable  of  being  ascertained. 
Two  plaintiffs  instituted  a  suit,  on  behalf  of  them- 
selves and  42  other  persons  named  in  a  schedule  to 
the  plaint,  against  a  mohunt  of  an  akhra  to  have 
certain  alienations  of  property  belonging  to  the  idol 
set  aside,  and  the  mohunt  removed  on  the  ground 
that  he  was  wasting  the  idol's  property  and  setting 
up  an  adverse  title  to  it,  and  to  have  another 
mohunt  and  trustee  of  the  property  appointed 
in  his  place.  The  plaintiffs  alleged  that  they  and 
the  42  others  named  in  the  schedule  were  in  the 
habit  of  worshipping  the  idol  or  of  contributing  to 
the  worship  and  expenses  of  it,  but  it  was  clearly 
established  by  the  evidence  that  any  Hindu 
who  chose  was  at  liberty  to  give  puja  or  render 
service  and   worship,  and    that  others  than   the 
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plaintiffs  and  the  42  persons  named  in  fact  did  so, 
and  that  the  plaintiffs  and  the  persons  named  were 
therefore  not  only  persons  interested  in  the  suit. 
The  plaintiffs  applied  for  and  obtained  leave  to  in- 
stitute the  suit  under  the  provisions  of  s.  30  of  the 
Code.  A  decree  having  been  made  in  their  favour, 
on  appeal : — Held,  that  the  suit  was  not  one  to 
M-hich  the  provisions  of  s.  30  were  applicable,  as 
the  persons  interested  therein,  not  being  the  whole 
Hindu  community,  were  incapable  of  ascertainment. 
Sajedijr  Raja  v.  Baidyaxath  Deb. 

I.  L.  R.  20  Calc.  397 

16. — ■   Bvrial  ground — 


Land  belonging  in  common  to  all  the  Mahomedan 
inhnhitants  of  a  village — Encroachment  by  some  of 
the  Mahomedans — Bight  of  svit  of  some  members 
of  a  community.  Where  certain  Mahomedans  of  a 
village  broiight  a  suit  against  other  Mahomedans  of 
the  same  village  for  the  removal  of  a  wall  built  by 
the  defendants  upon  land  which  Mas  found  to  belong 
in  common  to  all  the  Mahomcdan  inhabitants  of  the 
village  for  the  purpose  of  a  burial  ground,  the  Judge , 
in  appeal,  dismissed  the  suit  on  the  grounds  that  all 
the  Mahomedans  were  not  joined  as  parties  to  the 
suit,  and  that  the  plaintiS  had  not  obtained  the 
permission  of  the  first  Court  to  file  the  suit  under  s. 
30  of  the  Civil  Procedure  Code  (Act  XIV  of  1882). 
On  second  appeal  : — Held,  reversing  the  decree, 
that  s.  30  of  the  Civil  Procedure  Code  was  not  ap- 
plicable to  the  suit,  which  must  be  regarded  as  one 
in  which  the  plaintii^s  claimed  to  restrain  the  de- 
fendants from  violating  the  common  interest  they 
all  had  in  the  land.     Tanudin  v.  Pandit 

I.  li.  R.  18  Bom.  699 


17. 


Suit    by     some 


of  the  tenants  on  an  estate  on  behalf  of  all  the  tenants 
to  enforce  rights  cigainst  purchaser.  S.  30  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  authorizes 
some  of  the  raiyats  of  a  village  to  sue  the  proprietor 
of  it  for  themselves  and  the  other  raiyats  for  a 
declaration  of  their  general  rights,  and  of  an  injunc- 
tion restraining  the  proprietor  from  interfering 
with  their  enjoyment  of  those  rights.  Phillips  v. 
Hudson,  L.  R2Ch.243;Smith  v.  Earl  Brown- 
law,  L.  E.  9  Eq.  241  ;  and  The  Mayor  of  York  v. 
Pilkington,  1  Atk.  282,  followed.  Hallows  v. 
Fernie,  L.  B.  3  Ch.  467,  referred  to  and  distin- 
guished. Amedbhoy  Habibbhoy  v.  Balkrishxa 
MuKTTXD  .         .         .   I.  li.  R.  19  Bom.  391 


18. 


Persons      having 


the  same  interest  in  one  cause — Civil  Procechire 
Code,lS82,ss.  2^  and  30.  In  a  suit  for  the  removal 
of  masonry  structures  raised  by  one  member  of  a 
community  of  Hindu  priests  upon  a  certain  plat- 
form, on  which  every  member  of  the  community 
had  individual  right  to  perform  religious  rights, 
praying  also  for  a  declaration  and  injunction  in 
connection  with  such  removal ;  the  plaintiffs  were 
seven  persons  claiming  relief  as  the  panch  or 
committee    representing   the    whole     community, 
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and  also  in  their  individual  capacity.  It  was 
found  by  the  Court  that  the  plaintiffs  did  not 
constitute  the  panch,  and  that  they  did  not  in  that 
character  represent  the  community.  Held,  that  s. 
26  of  the  Civil  Procedure  Code,  1882,  was  only  an 
enabling  section,  it  allowed  the  plaintiffs  to  bring  a 
joint  action,  and  should  not  he  read  as  though 
all  persons  of  the  community  must  be  joined  as 
plaintiffs.  Held,  also,  that  s.  30  of  the  Code  is  an 
enabling  section,  and  did  not  debar  the  plaintiffs 
from  suing  in  their  own  right  in  this  case.  Baijtj 
Lal  Parbatia  v.  Bulak  Lal  Pathtjk 

I.  L.  R.  24  Calc.  385 

19.  Suit  against  municipality — 

Misapplication  of  fund  by  municipality — Bight  of 
tax-payer  to  sue  to  restrain  municipality  from  such 
misapplication — Specific  Belief  Act  {I  of  1877), 
s.  56,  cl.  (k).  A  suit  will  lie  at  "the  Instance  of 
individual  tax-payers  for  an  injunction  restraining 
a  municipality  from  misapplying  its  funds.  Vamajt 
Tatyaji  v.  Mitnicipality  of  Sholapubi 

I.  L.  R.  22  Bom.  646 


20. 


Suit     by      worshippers- 


B  eligious  endowment,  suit  relating  to — Leave  to  sue 
— Non-joinder  of  Advocate-General — Maintainabil- 
ity of  suit.  Four  worshippers  at  a  temple,  who 
were  also  entitled  to  vote  at  the  election  of  dharm- 
akartas,  filed  a  suit  for  a  declaration  that  the 
election  of  certain  persons  to  that  office  was  void. 
Notice  had  not  been  given  to  the  other  worshippers, 
nor  had  leave  of  the  Court  been  obtained  prior  to 
the  institution  of  that  suit.  Held,  that  the  suit  was 
maintainable  notwithstanding  that  the  Advocate- 
General  had  not  been  joined  as  a  partj' ;  that  s.  30 
of  the  Code  of  Civil  Procedure  being  permissive  and 
not  prohibitive  and  dealing  ^ith  procedure  only, 
and  not  affecting  substantive  rights,  the  omission  to 
state  in  the  plaint  that  the  suit  was  instituted  on 
behalf  of  oth^r  worshippers  having  similar  rights 
to  sue  as  the  plaintiffs  was  not  fatal  to  the  main- 
tainability of  the  suit ;  that  the  Court  was  com- 
petent, with  a  view  of  adjudicating  completely  and 
definitively  on  the  matter  in  dispute,  to  require  an 
amendment  of  the  plaint,  and  that  the  suit  need 
not  necessarily  h<?  dismissed ;  that  the  omission 
to  apply  for  leave  under  s.  30  of  the  Code  of 
Civil  Procedure  is  not  in  itself  ground  for  dismiss- 
ing a  suit,  but,  on  objection  be;ng  taken,  the  suit 
should  not  be  allowed  to  proceed  except  on  the 
terms  of  the  plaint  being  amended  and  the  re- 
quisite leave  being  obtained  ;  and  that  the  granting 
of  leave  under  s.  30  is  not  a  condition  precedent , 
and  may  take  place  after  the  institution  of  the  suit. 
Jan  All.  V.  Bam  Nath  Mundvl,  I.  L.  B.  8  Calc. 
32,  and  Thakersey  Dewaraj  v.  Hurbhum  Nursey, 
I.  L.  B.  8  Bom.  432,  considered.  Seinivasa 
Chariar  v.  Raghava  Chariar 

I.  Ii.  R.  23  Mad.  28 


21. 


Leave  to  sue — Leave  mu^it   ie 


granted  before  suit.     In  cases  where  leave  under  s.  30  j 
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of  the  Civil  Procedure  Code  is  necessary,  such  leave 
must  be  obtained  before  the  suit  is  brought,  and  can- 
not be  iriven  subsequently.  Haradhone  Dass  v. 
Eamdoyal  Rai      .     L  ii.  B.  21  Calc.  181  note 

XriYAXuxD  Ghose  v.  MoHEyDRO  Kristo  Ghose 
I.  Ii.  E.  21  Calc.  181  note 
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2. 


(a)  Gexebally — contd. 
—    Po'wer    of     Court— 5wi'<    for 


22. 


Suit   by    numer- 


ous -plaintiffs — Leave  to  institute  suit — Bight  of 
suit.  S.  30  of  the  Civil  Procedure  Code  does  not 
require  an  "  express  "  permission  to  be  recorded  by 
tlie  Court,  but  if  such  permission  can  be  well 
gathered  from  the  proceedings  of  the  Court  in 
Avhich  the  suit  was  instituted,  an  appellate  Court 
ii.ay  (where  an  objection  that  no  permission  was 
_;ren  is  taken  on  appeal)  infer  from  such  pro- 
■  edings  that  permission  was  really  granted.  The 
dictum  of  Stuart,  C.J.,  in  Hira  Lai  v.  Bhairon, 
I.  L.  B.  5  ATI.  602,  dissented  from.  Dhtjxput 
SixGH  V.  Paresh  Nath  Srs'OH. 

I.  L  E.  21  Calc.  180 


23. 


Leave    to  insti- 


(vie  suit  when  to  he  given.     In  a  suit  brought  under 

30  of  the  Civil  Procedure  Code,  the  permission  of 

'  Court  required  by  that  section   may  be  given 

.  bsequently  to  the  filing  of  the  suit.     Fernandez 

RoDRiGUES      .         .      I.  L.  E.  21  Bom.  784 

24.  Numerous      per- 
sons interested  similarly  in  the  result  of  a  suit 

Permission  given  to  some  to  sue  on  behalf  of  all — 

rmission  granted  of  the  filing  of  suit  by  some 
hj.  Held,  th&t  the  permission  required  by  s.  80 
oi  the  Code  of  Civil  Procedure  may  be  granted  after 
The  filing  of  a  suit  by  some  only  of  the  persons  inter- 
ested therein.  Fernandez  v.  Bodrigues,  I.  L.  B.  21 
Bom.  784,  followed.  Balded  Bharthi  v.  Bir  Gir 
I.  Ii.  R.  22  All.  269 

25.  Ciifil    Procedure 

Code  (Act  XIV  of  1882),  s.  30— Leave  to  sue  given 
';fter  commencement  of  action — Previous  refusal 

I  Validity  of  suit.  Leave  to  sue  under  s.  30  of  tiiie 
Code  of  Civil  Procedure  need  not  necessarily  pre- 
jcede  the  commencement  of  the  suit,  but  may  be 
I  given  after  it  has  commenced.  Where  leave  has 
;been  so  given,  it  is  immaterial  that  an  application 
jfor  permission  to  sue  has  been  previously  refused. 
IChexxtj  Mexon  v.  Krishnax  (1901) 

I.  Ii.  E.  25  Mad.  399 

3.  ADDING  PARTIES  TO  SUITS, 
(a)  Generally. 

L — —     Discretion  of    Court-Cm7 

^Procedure  Code,  78o9,s.  73.  S.  73,  Act  VIII  of 
!18o9,  was  permissive,  not  imperative.  Discretion 
|is  vested  in  a  Court  to  make  persons  not  before 
^t  partes  to  a  suit.  Porax  Mundul  Mollah  i- 
bHAM  Chasvd  Ghose.  .        .        i  -^7.  r,  228 

Gyakam  Seal  v.  Issue  Chtjitoer  Chtckerbutty 

2  W.  E.  158 
VOL  IV. 


share  of  estate  of  deceased — Povcer  to  change  to  one 
for  administration.  Where  one  son  of  a  deceased 
party  sued  in  the  Recorder's  Court  another  son,  who 
had  obtained  a  certificate  under  Act  XXVII  of  1860, 
for  his  share  of  the  deceased's  estate,  it  was  held 
that  the  Recorder  had  no  power  to  transform  the 
suit  into  a  general  administration  suit.  The  Court 
may,  under  s.  73,  Act  VIII  of  1859,  order  all 
necessary  parties  who  claim  a  share  in  the  subject- 
matter  of  the  suit  to  be  made  parties.  Oh  Ling 
Tee  v.  Awkinifee     .         .  10  "W.  E.  86 

3. Ground  for    adding  party — 

Likelihood  of  being  affected  by  result  of  suit.  A 
person  cannot  be  made  a  party  to  a  suit  unless  he 
is  likely  to  be  affected  by  the  result  of  the  suit.  Joy 
Gobind  Doss  t-.  Goureeproshad  Shaha. 

7  W  E.  201 


4-  Likelihood  of 

being  affected  by  result  of  suit — Civil  Procedure 
Code,  18-59,  s.  73,  construction  of.  The  word<;  in 
s.  73  of  Act  VIII  of  1859,  "  who  may  be  likely  to 
be  affected  by  the  result,"  construed  to  mean 
"likely  to  be  affected,  if  added  as  parties."  Nga 
Tha  Ya  v.  Mi  Khan  Mhaw 

5  B.  Ii.  E.  371 :  13  W.  R.  443 


o- Likelihood  of 

being  affected  by  result  of  suit — Interest  in  suit — 
Civil  Procedure  Code,  1859,  s.  73.  Under  s.  73, 
Act  VIII  of  1859,  a  person  was  not  liable  to  be  added' 
as  a  party  to  the  suit,  although  he  might  be  "  likely 
to  be  affected  by  the  result,"  unless  he  was  also  en- 
titled to,  or  claimed  some  interest  in,  the  subject- 
matter  of  the  suit.  KoEGLER  V.  Prosonno  Cooiar 
Chatterjee  .         ,         I.  Ii,  E.  2  Calc.  472 


e. 


Community  of 
interest  with  plaintiff  or  defendant — Civil  Procedure 
Code,  1877,  ss.  28,  29,  32.  Held,  reading  ss.  28, 
29,  and  32  of  Act  X  of  1877  together,  that!  where 
an  application  is  made  under  s.  32  for  the  addi- 
tion of  a  person,  whether  as  plaintiff  or  defendant, 
such  person  should,  as  a  general  rule,  be  added  only 
where  there  are  questions  directly  arising  out  of  and 
incidental  to  the  original  cause  of  action,  in  which 
such  person  has  identity  or  community  of  interest 
with  the  original  plaintiff  or  defendant.  Two  suits 
against  K  for  possession  of  the  property  of  B,  de- 
ceased were  instituted  in  the  Court  of  a  Subordinate 
Judge  by  parties  claiming  adversely  to  one  another 
as  heirs  to  B.  The  Subordinate  Judge,  on  the 
application  of  the  plaintiffs  in  these  suits,  under 
8.  32,  Act  X  of  1877,  added  the  plaintiffs  in  the  first 
suit  as  defendants  in  the  second,  and  the  plaintiffs 
in  the  second  suit  as  defendants  in  the  first.  Held, 
on  appeal  by  the  defendant  K  from  the  orders  of 
the  Subordinate  Judge,  applying  the  rule  stated 
above,  that  such  additions  of  parties,  not  beirg 
necessary  to  enable  the  Subordinate  Judge  "effect- 
ually and  completely  to  adjudicate  "upon  and 
settle  all  the  questions  involved  in  the  suits,"  were 
not  proper.     The  principles  on  which    s.  73  of  Act 

13  m 
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VIII  of  1S59  should  be  interpreted  enunciated  by 
Sir  Barnes  Peacock  m  Joy  Gohind  Doss  v.  Gouree 
Proshad  Shaha,  7  W.  R.  202  ;  Raja  Ram  Tewari  v. 
Luchman  Prasad,  B.  L.  R.  Sup.  Vol.  731  :  8  W.  R. 
15  ;  and  Ahmed  Hossein  v.  Khadija,  3  B.  L.  R.  A.  C. 
28  ;  10  W.  R.  369  ;  and  the  remarks  of  Pontifex,  J., 
in  Mahomed  Badsha  v.  Nicol,  1.  L.  R.  4  Calc.  355, 
followed  and  applied.  Naraixi  Kuar  v.  Duejan 
Ktjar.     Naraixi  Kuar  v.  Piarey  Lal. 

I.  li.  R.  2  All.  738 
7. Civil    Procedure 


Code,  1877,  s.  32.  The  object  of  s.  32  of  the  Code 
of  Civil  Procedure,  which  enables  a  Court  to  add 
imrties  whose  presence  before  the  Court  may  be 
necessary  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the 
question-;  involved  in  the  suit,  is  to  enable  the  Court 
to  try  and  determine,  once  for  all,  material  ques- 
tions common  to  the  parties  and  to  third  parties, 
and  not  merely  questions  between  the  parties  to 
the  suit.    Vydiaxadayyax  v.  Sitaramayyax 

I.  L.  B.  5  Mad.  52 

8.   Application    to    be   added 

as  a  party— Cn-!7  Procedure  Code,  1882,  s.  32. 
S.  32  does  not  contemplate  any  application  to  the 
Court   by    the  person  proposed  to  be  added.     Mo- 

HIKDROBHOOSUN  BiSWAS  V.    ShOSHEEBHOOSTTN    BiS- 

WAS     .         .         .  I.  L.  R.  5  Calc.  882 


9. 


Civil 


^  Procedure 

Code,  s.  32 — Power  of  Court  to  add  party.  A 
Court  may,  in  the  exercise  of  its  discretion  under 
s.  32  of  the  Civil  Procedure  Code,  add  a  party  to  a 
suit  upon  his  own  application.  Rabbaba  Khantjm 
V.  NooRJEHAN  Begitm  alius  Dalim  Shahiba. 

I.  L.  R.  13  Calc.  90 


10. 


Power    to     add     parties- 


Adding  parties  after  reference  to  Commissioner  to 
take  accounts.  After  a  decree  has  been  made  where- 
by a  suit  has  been  referred  to  the  Commissioner's 
office  to  have  accounts  taken  and  property  sold,  the 
Court  has  still  power  (if  it  should  be  found  neces- 
sary) to  add  as  fresh  parties  to  the  suit  persons 
who  are  interest  in  its  subject-matter  and  are  likely 
to  be  affected  by  its  results.  Vakatchand  Lakhmi- 
CHAXD  V.  Advocate-General     8  Bom.  O.  C.  96 

11-  -        —    -  Civil    Procedure 

Code,  ss.  30,  32 — Party  added  after  decree.  A  Sub- 
ordinate Judge  having  permitted  the  junior  widow 
of  a  Hindu  to  be  made  a  party  to  the  proceedings 
in  execution  of  a  decree  obtained  by  the  senior 
widow  against  a  debtor  of  their  deceased  husband, 
the  High  Court  declined  to  interfere  under  s.  622 
of  the  Code  of  Civil  Procedure.  Quarc  :  Whether 
s.  32  of  the  Code  of  Civil  Procedure  does  not  give  a 
Court  a  discretionary  power  to  add  parties  after 
adjudication   of   the    question   raised   in   the   suit. 

LiNGAilJIAL  V.  ChUNIA  VeNKATAMAL 

I.  L.  R.  6  Mad.  227 

12.  Party    added    in 

appeal — Civil  Procedure  Code,  -5.   32 — Party  added 


PARTIES— cowirf. 

3.  ADDING  PARTIES  TO  SUITS— con<d. 
(o)  Generally — concld. 

in  appeal  who  was  not  a  party  to  the  suit  nor  a 
representative  of  such  a  party — Remand.  When : 
a  Court  hearing  an  appeal  is  of  opinion  that  a  person 
not  a  party  to  the  suit  and  not  entitled  to  be  brought 
on  the  record  in  a  representative  capacity  should  be 
a  party  to  the  record,  its  proper  course  is  to  remand 
the  case  to  the  Court  of  first  instance,  and  to  direct 
that  Court  to  bring  on  the  particular  person  as  a 
defendant,  or  as  a  plaintiff  if  he  consents,  give  him 
time  to  file  his  statement  and  opportunity  to  pro- 
duce his  evidence,  and  try  the  issues  raised  between 
him  and  the  opposite  side.  Mihin  Lal  v.  Intiaz 
Ali       .         .         .         .         I.  L.  R.  18  All.  332 


13. 


Parties,     joinder 


of — Suit  in  ejectment — Persons  in  actual  possession 
necessary  parties.  In  a  suit  in  ejectment  the 
persons  in  actual  possession  need  be  joined  as 
parties.     Banubi  v.   Narsingeao  (1906) 

I.  li.  R.  31  Bom.  2501 


14. 


Mortgage   suit — -J 


Necessary  party.  AA'hen  a  person  who  is  nofcl 
a  proper  party  to  a  suit  allows  himself  to  be  madel 
a  party  defendant  without  any  objection,  and  an| 
issue  relating  to  him  is  raised  and  decided  in  th&| 
suit,  he  cannot  change  front  and  insist  on  the 
Appellate  Court  that  an  error  has  occurred  inl 
making  him  a  party  and  that  the  issue  was  not 
triable  in  the  action.  Bhajtj  Chowdhuey  v.  ChunijI 
Lal  Marwari  (1906)  .  11  C.  W.  N.  284 

15.  —    Ijim.itation — Civil    Procedure 

Code  [Act  XIV  of  1882),  s.  32— Adding  party 
to  suit  after  period  of  limitation — Limitation 
Act  {XV  of  1877),  s.  22.  Held  (by  the  Full  Bench), 
that  a  Court  acting  under  the  second  paragraph 
of  s.  32  of  the  Code  of  Civil  Procedure  is 
bound  by  the  provisions  of  s.  22  of  the  Limita- 
tion Act.  Girish  Chunder  Sasmal  v.  Dwarka  Nath 
Linda,  1.  L.  R.  24  Calc.  640,  and  Fakera  Pasban  v. 
Bihi  Azimunnissa,  I.  L.  R.  27  Calc.  540,  overruled. 
Imam  Ali  v.  Baij  Xath  Ram  Sahu,  10  C.  W.  X. 
551,  approved.  Oriental  Bank  Corporation  v. 
Charriol,  I.  L.  R.  12  Calc.  642,  explained.  Ram- 
KixKAR  Biswas  r.  Akhil  Chandra  Chaudhuri 
(1907)     .  .         .    I.  Ij.  R.  35  Calc.  519 

(/;)  Power  of  Revenue  Courts  to  add  Parties. 


16. 


Civil    Procedure 


Code,  1877,  s.  32— Act  XVIII  of  1873  {X.-W.  P. 
Rent  Act).  B  and  X,  the  mortgagees  of  a  mehal, 
granted  the  nortgagors  a  lease  of  the  mehal,  the 
mortgagors  agreeing  to  pay  "  the  mortgaaees  "  a 
certain  rent  half-yearly  "  on  account  of  the  right 
they  held  in  equal  shares,"  and  that,  on  default 
of  payment  of  such  rent,  "  the  mortgagees  "  should 
be  entitled  to  sue  for  payment.  The  mortgagors 
having  made  default  in  payment  of  the  rent,  and 
X  refusing  to  join  in  a  suit  against  the  mortgagors 
to  enforce  payment,  B  sued  them  alone  for  a  moiety 
of  the  rent  due.     The  Revenue  Court  of    first   in- 
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PARTIES— conid. 

3.  ADDING  PARTIES  TO  SUITS— con^ J. 

(6)  Power  of  RBVEycE  Courts  to  add  Parties 

— concld. 
.stance  held,  with  reference  to  s.  106  of  Act  XVIII  of 
1 873,  that  B  could  not  sue  separately.  Held,  by  the 
High  Court,  that  the  order  of  the  Revenue  Court  of 
first  appeal  directing,  inter  aha,  that  the  Court  of 
first  instance  should  re-try  the  smt  after  making  JV 
a  defendant  in  the  .suit,  was  not  illegal,  not- 
withstanding that  the  provisions  of  s.  32  of  Act 
X  of  1877  were  not  made  applicable  to  the  pro- 
cedure of  the  Revenue  Court  by  Act  XVIII  of 
1S73.     Shib  Gopal  v.  Balded  Sahai 

I.  L.  E.  2  AIL  264 


(c)  Plaiktipfs. 

17.  — Time  for  adding  plaintiff — 

Civil  Procedure  Code,  1S77,  s.  27,  Exercise  of 
fower  under.  Per  Postifex,  J. — The  power  given 
1  y  s.  27  of  the  Code,  of  substituting  or  adding  a 
plaintiff,  ought  to  be  exercised  before  the  first  hear- 
ing of  the  ca.ee.  CncrsDER  Cooiar  Rot  v.  Gocool 
Chxtsd  er  Bhattacttarjee     I.  Ij.  R.  6  Calc.  370 

18.  Eight  of  plaintiff  barred  by 

limitation— C(ri7  Procedure  Code,  1859,  s.  73. 
No  person  ought,  under  s.  73,  to  be  added  as  a  plaint- 
iff  whose  right  of  action  is  barred  by  the  law  of 
limitation.  KisHEX  Laix  Chowdhry  v.  CnryDER 
CoojiAR  Roy        .         .         .      W.  E.  1864, 152 

Gopal  ELashi  v.  Ramabai  Saheb  Patverdhak. 

12  Bom.  17 

19.  Ci'ri7    Procedure 

Code,  8S.  27  and  22 — Limitation — Institution  of 
suits — Change  of  'parties.  The  change  of  parties  as 
^aintiffs,  in  conformity  with  the  provisions  of  s.  27 
of  the  Code,  does  not  give  rise  to  such  a  question 
of  limitation  as  arises  upon  the  addition  of  a  new 
person  as  a  defendant  under  s.  32.  SuBoorsi  Debi 
r.  Gaxoda  Kaxt  Roy      I.  L.  E.  14  Calc.  400 


20. 


Joinder   when 


too  late — Rejection  of  plaini — Joint  cause  of  ac- 
tion— Limitation  Act  (XV  of  1877),  s.  22.  A,  who 
•with  his  three  brothers  composed  a  joint  Hindu 
family,  brought  a  suit  in  his  own  sole  name  to  re- 
cover a  joint  debt.  When  the  objection  was  taken 
to  the  form  of  the  suit  on  the  ground  of  the  non- 
joinder of  A's  three  brothers,  it  was  too  late  to  add 
them  as  co-plaintiffs  by  reason  of  s.  22  of  the 
Limitation  Act  {XV  of  1877),  a  suit  on  the  debt 
being  by  that  time  time-barred.  The  three  brothers 
at  the  hearing  expressed  their  vrillingness  that  A 
should  sue  alone.  Held,  that  such  assent  did  not 
obviate  the  necessity  of  joining  all  the  proper 
parties  as  co-plaintiffs,  and  that  the  suit  therefore,  as 
firamed,  would  not  lie.  Held,  further,  that  A  would 
have  been  in  no  better  position  had  he  joined  his 
three  brothers  as  co-plaint  ffs  after  the  suit  was,  as 
legards  them,  time  barred  ;  since  such  a  suit  \*ould 
liave  been  virtually  a  suit  by  himself  alone  and  there- 
fore bad.     Boydonath  Bag  v.  Grish  Chunder  Boy, 


PAETIES— conW. 

3.  ADDING  PARTIES  TO  SVlTS—conid. 

(c)  PLArsTiFrs — contd. 

I.    L.    B.    3   Cole.    2f^,   dissented   from.     Kalidas 
Kevaldas  r.  Naihc  Bhagwax. 

I  Ii.  E.  7  Bom.  221 

21. Suit  by  members 


of     joint     Hindu     family  carrying  on    business  in 
partnership — .Joint     co-contractors.     Two      of     the 
sons  out  of  a  joint  Mitakshara  family,  consisting 
of  a  father  and  three  sons  and  the  widow  and  sons 
of  a  deceased  son,  and  carrying  on  business  in  jwirt- 
nership,  sued  to  recover  money  due  on  a  hathchitta, 
dated  the  11th  December  1876;  the  last  payment 
made  and  entered  by  the  defendant  being  on  the  20th 
July  1877.     No  time  was  fixed  for  payment  of  the 
money,  so  that  it  became  payable  on  the  date  of  the 
hatchitta.     The  suit   was   instituted  on   the   19th 
July  1880,  and  came  on  for  hearing  on  the  26th 
July,   when  an  objection  was  taken  that  all  the 
parties  who  ought  to  sue  were  not  on  the  record. 
On  the  application  of  the  original  plaintiffs,  the 
names  of  the  father  and  the  third    son   were   then 
added,  and  the  plaintiffs  were  described  as   surviv- 
ing  partners  of  the  deceased  son.     At  the  time  the 
additional   plaintiffs  were   made   parties,   the  suit 
was,  as  regards  them,  barred  by  limitation.     Held, 
that  the    additional  plaintiffs  were  rightly    made 
parties  to  the  suit,  notwithstanding  that  the  suit 
was,  as  far  as    they   were  concerned,   barred.     In 
actions  of  contract  it  is  the  right  of  the  defendant, 
if   he    takes    the    objection    in    proper    time,     to 
insist  upon  all  the   persons    with    whom    he    con- 
tracted   being  joined  as  plaintiffs  ;  and  if,  after  the 
objection  has  been   raised,    the    plaintiff    proceeds 
j    with    the    suit  without  taking  steps    to    add    the 
j    person  or  persons    whose     non-joinder     has     been 
I    objected  to,  and  the  Court  finds  that  the  objection  is 
!    well  founded,  the  suit    must    be  dismissed.     Held, 
I    that,  inasmuch  as  the  original  plaintiffs  could  only 
I    enforce  their  claim  in  conjunction  with  the  added 
!    plaintiffs,  and  the  added  plaintiffs  were  barred  by 
I    s.  22  of  Act  XV  of  1877,  th^  claim  of  the  original 
:    plaintiffs    was    also    barred.     Boydcmath    Bag    v. 
Grish  Chunder  Boy,  I.  L.  B.  3  Calc.  26.  dissented 
from.     There  is  no  equity,  but  often  much  injustice, 
■    in  allowing  one  joint  contractor  out  of  many  to  sue  a 
defendant,  notwithstanding  an  objection  duly  made 
by  the  latter  ;  and  the  Court  has  no  right  to  allow 
one  contractor  to  recover  under  such  circumstances, 
though  he  may,  no  doubt,  afterwards  adjust  the  sum 
which  he  recovers  with  his  co-contractors.     Ram- 

SHEBUK  V.  RaJILALL  KoOXDOO. 

I.  L.  E.  6  Calc.  815 :  8  C.  L.  E.  457 


22. 


Civil    Procedure 


Code,  s.  32 — Suit  by  survii-ing  partner  for  debts  due 
to  firm — Limitation  Act,  1877,  s.  22.  Except  pos- 
sibly in  the  case  of  an  assignment  by  the  other 
surviving  partner  or  partners,  it  is  not  competent  to 
one  only  of  two  or  more  surviving  partners  to  sue  for 
a  debt  due  to  the  firm.  Dular  Chand  v.  Balram 
Das,  1.  L.  B.  1  All.  453,  and  Gohind  Prasad  v. 
Chandar  Sekhar,  I.  L.  B.  9  All.  4S6,  referred  to. 
A  Court  maj*,  under  s.   32  of  the  Code  of  Civil 

13  M  2 
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PARTIES— <-onfrf. 

3.  ADDING  PARTIES  TO  SUITS— conii. 

(c)  Plaintiffs — contd. 

Procedure,  add  a  party  necessary  to  a  suit,  although 
it  may  be  obliged  by  the  Indian  Limitation  Act, 
1877,  to  dismiss  the  suit  after  such  party  has  been 
added.  Ramsehuk  v.  Ram  Lall  Koondoo,  I.  L.  B. 
6  Calc.  815,  and  Kalidas  Keval  Dass  v.  Nathu 
Bhagu-an,  I.  L.  R.  7  Bom.  217,  referred  to.  Ori- 
ental Bank  Corporation  v.  Charriol,  I.  L.  R.  12 
Calc.  642,  discussed.     Imam-ud-din  v.  Liladhak. 

I.  li.  B.  14  All  524 


23. 


Non-joinder    of 


24. 


PARTIES— contd. 

3.  ADDING  PARTIES  TO  SUITS— contd. 

(c)  Plaintiffs — contd. 
the  name  of  the  other  partner  disclosed,  but  it 
being  found  as  a  fact  that  S  was  entitled  to  sue 
for  the  firm,  the  addition  of  J/'s  name  on  the 
record  came  within  the  provisions  of  s.  27  of  the 
Civil  Procedure  Code.  Kasturchand  Bahirav- 
DAS  V.  Sagarmal  Shriram 

I.  li.  R.  17  Bom.  413 


parties — Application     to     join     necessary     parties 
refused    by    Court    of    first    instance — Application 
granted  by  Court  of  Appeal — Order  to  add  parties 
operatin.g  nunc  pro  tunc — Delay  the  act  of  the  Court    | 
— Limitation.     The  plaintiffs,  as  sharers  in  certain    j 
rent  alleged  to  be  due  by  the  defendants,  sued  to    '; 
recover  their  share.  The  defendants  contended  that    ; 
all  the  co-sharers  were  necessary  parties.     At  the 
hearing  on  the  24th  January  1889,  the  plaintiffs'  co-    i 
sharers  applied  to  be  made  co-plaintiffs  and  to  be 
allowed  to  adopt  what  the  plaintiffs  had  done  in  the    i 
suit.     The  application  was  rejected,  and  the  suit   | 
was  dismissed  for  want  of  parties.     On  appeal,  the    ■ 
District    Court   in    July    1890,    holding    that   the    I 
lower  Court  ought  to  have  joined  the  co-sharers,    j 
passed  an  order   making   them   co-plaintiffs,   and    I 
then  confirmed  the  lower  Court's  decree  on  the 
ground  that  at  the  time  (3rd  July  1890)  the  co-    : 
sharers  were  made  plaintiffs  the  suit  was  barred 
by  limitation.     On  appeal  to  the  High  Court : —    j 
Held,  remanding  the  case,  that  the  order  of  the    I 
lower  Appeal  Court  of  the  3rd  July  1890,  allow-    ' 
ing   the  co-sharers'   application,    which   had   been 
made  on  the    24th  January  1889,  but  had    been 
refused  by  the  Court  of  first  instance,  should  be 
treated  as  operating  nunc  pro  tunc,  and  that  the 
co-sharers  should  be  regarded  as  having  been  made 
parties   to    the   suit   when   their   application   was 
made.       The  delay  was  attributable  to  the  act  of 
the    Court,   and   the   plaintiffs   should   not   suffer 
from  it.     Ramkrisnha  Moreshwar  v.  Ramabai.        ! 
I.  li.  B.  17  Bom.  29 


N on- joinder    of 


parties — Suit  in  name  of  a  firm  by  its  muTiager- 
Addition  of  name  of  other  partner  as  co-plaintiff — 
2Iisdescription  of  plaintiff — Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  27— Limitation  Act  {XV  of 
1877),  s.  22.  This  suit  was  brought  to  recover  a 
debt  due  to  the  firm  of  K  S.  The  plaintiff  was 
described  as  "  the  firm  oi  K  Shy  its  manager  5  iV." 
The  defendants  objected  that  one  M  was  a  partner 
in  the  firm  and  should  be  a  party  to  the  suit ;  he  was 
joined  as  a  co-plaintiff  on  the  27th  January  1888. 
The  defendants  then  contended  that  the  suit  was 
tirne-barred  under  s.  22  of  the  Limitation  Act  (XV 
of  1877).  Held,  that  the  case  was  one  of  misdescrip- 
tion and  not  of  non-joinder,  for  the  action  was 
brought  in  the  name  of  the  firm  by  its  manager. 
The  order  of  the  words  in  the  vernacular  plaint 
showed  that  S,  the  manager,  did  not  sue  in  his 
own  name.     The  defendants  were  entitled  to  have 


25. 


-Suit  by  one  partner  on  joint 


cause  of  action — Consent  of  other  partners  to 
suit  proceeding — Refusal  to  amend  plaint  on 
appeal.  A  suit  was  instituted  by  one  only  of  the 
partners  of  a  firm  in  respect  of  a  cause  of  action 
which  had  accrued  to  all  jointly.  Notwithstanding 
that  objection  to  the  non-joinder  of  the  other  part- 
ners was  duly  taken,  the  plaintiff  contented  himself 
with  putting  in  a  petition  on  behalf  of  the  other 
partners  intimating  their  willingness  that  the  suit 
should  proceed  in  the  sole  name  of  the  plaintiff, 
instead  of  applying  to  the  Court  to  add  the  other 
partners  as  plaintiff.  On  appeal  the  High  Court 
admitted  the  objection,  and  refused,  under  the 
circumstances,  to  add  the  other  partners  as  plaint  - 
iffs.     Dtjlar  Chand  v.  Balram  Das 

I.  li.  1  All.  453 


26. 


Addition  of  plaintiff  where 


original  plaintiff  has  no  right  to  sue — Civil 
Procedure  Code,  1877.  s.  32.  A  sued  as  only  son 
and  heir  of  his  father,  B.  C,  the  widow  olB  h  aving 
with  the  concurrence  of  A,  taken  out  letters  of 
administration  to  B's  estate,  was  on  the  application 
of  yl  at  a  hearing  of  the  suit,  made  a  co-plaintiff 
under  s.  32  of  the  Civil  Procedure  Code.  Held,  that 
C  ought  not  to  have  been  joined  as  a  plaintiff  in  the 
suit,  inasmuch  as  A  had  no  right  at  all  to  sue. 
S.  32,  as  far  as  the  addition  of  plaintiffs  is  con- 
cerned, only  applies  to  those  cases  in  which  the 
original  party  who  brought  the  suit  had  some  title  to 
sue.  Chuxder  Coomer  Roy  v.  Gocool  Chundeb 
Bhuttacharjee  .         I.  Ij>  E.  6  Calc.  370 


27. 


Joinder  of  a  party 
a  suit    in    which 


co-plaintiff  having  interest 
original  plaintiff  is  found  to  have  no  interest — Civil 
Procedure  Code,  1882,  s.  32.  If  a  plaintiff  at  the 
time  he  brings  his  suit  has  no  interest  in  the  sub- 
ject-matter thereof,  the  joinder  of  a  person  as  co- 
plaintiff  who  has  an  interest  cannot  alter  the  plaint- 
iff's position  or  confer  on  him  any  right  of  suit. 
Bhanu  Tukaram  Shet  v.  Kashinath  Pand  Shet 
I.  L.  R.  20  Bom.  537 


28. 


Adding  as  plaint' 


iff  a  defendant  who  has  assigned  his  interest  in 
suit  where  original  plaintiff  has  no  right  of  suit — 
Civil  Procedure  Code,  1882,  ss.  27  and  32.  A 
defendant  who  has  assigned  all  his  rights  in  the 
subject-matter  of  the  suit,  and  has  no  longer  any 
interest  in  it,  has  no  right  to  be  made  a  co-plaintiff. 
A  plaintiff  who  has  no  right  of  action  when  he  brings 
his  suit  cannot  remedy  the  defect  and  acquire  the 
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(c)  Plaettiffs — contd. 

right  by  joining  with  him  persons  who  have  the 
right  of  action.     Abdul  Hak  r.  Gflam  Jilaxi. 

I.  li.  E.  20  Bom.  677 

Civil  Procedure 


29. 


Code,  1882,  s.  32 — Suit  by    benamidar.     A  mort- 
gage-bond was  executed  ostensibly  in  favour  of  B, 
but  J  was  the  real  mortgagee.     A  suit  was  brought 
by  B,  the  benamidar,  to  enforce  the  bond  ;  J,  the 
real  mortgagee,  made  over  the  debt  on  a  date  pre- 
vious to  the  suit,  but  executed  the  formal  deed  of 
assignment  on  a  date  subsequent  thereto.     The  as- 
signees were  then  added  as  plaintiffs  to  the  suit. 
Held,  that  a  benamidar  may  sue,   and,  distinguish- 
ins  the   case   of   Chunder  Coomer  Boy  v.  Gocool 
Chunder  Bhuttacharjee,  I.  L.  B.  6  Calc.   370,  that 
"':.e    assignees  were    rightly    added    as   plaintiffs 
r.der  s.  32  of  the    Civil  Procedure  Code.     Held, 
-o,  that  s.  32  is  wide  enough  to  meet  every  case 
:  defect  of  parties  ;  and,  further,  that  the  power  to 
I  parties  must  be  exercised  with  reference  to  the 
terests   which   those   parties   have   at    the   time 
'hen   the  addition   is   being   considered.     Bhola 
Pebshad  r.  Ram  Laix   .    I.  L.  B.  24  Gale.  34 


30. 


Action   for  slan-       DUi- 


Plaintiff  sued  first  defendant  for  damages  for 
^ader  of  plaintiff's  sister.  The  Court,  regarding 
e  suit  as  defective  for  want  of  parties,  made 
iintiff's  sister  a  co-plaintiff  under  s.  73,  Act  \1I1 
1859.  Held,  that  the  defect  was  one  not  to  be 
medied  under  that  section  and,  that,  as  there 
ts  no  right  of  suit  in  the  plaintiff,  the  suit 
juld  have  been  dismissed.  SrsBAiYAK  r.  Krist- 
lYAB  .         .        .         .     I.  L  K.  1  Mad.  383 


3L 


Procedure.    In  a 


:  by  reversioners  to  set  aside  an  alienation  by 
■  widow,  where  the  Court  finds  that  not  the  plaint- 
-.  but  another  reversioner  not  represented  on  the 
it,  had  such  right,  it  should  not  adjudicate  on  the 
•priety  or  otherwise  of  the  alienation,  but  the  suit 
jdld  be  dismissed.  Gosaix  Shtva  Ram  r.  Rr- 
ghoRai 2  Agra  44 

32. Suit     to    cancel 

vnder. tenure-' — Act  XI  of  1859,  *.  37.     On  the  13th 

January  1871,  J  and  B  purchased  an  estate  sold  for 

:ears  of  Government  revenue.     The  original  pro- 

;etors  asserted  their  right  to  collect  the  rents  of 

r  jjortion  of  the  property  by  virtue  of  holding  two 

-iiikmi  talukhs  and  a  howla  tenure.      This   rif^ht 

is  affirmed  by  the  High  Court  in  April  1875.  ^  B 

1  previously  sold  his  interest  to  C.     On  the  29th 

y  1876,  A  created  a  patni  of  his  eight  annas  in 

favour  of  D  and  E,  and  on  the  4th  July   1876,  C 

purchased  all  the  rights  of  the  original  proprietors. 

On  the  18th  January  1877,  A  sued  under  Act  XI  of 

1859,  s.  37,  to  cancel  or  vary  the  tenures,  making 

the  original  proprietors  C  and    various    tenants, 

defendants.  C  objected  that  A  had  no  right  of  suit 

or   cause   of   action,  as   he  had  parted  with  all  his 

rights   to  D  and  E,  and  that,  as  his  entire  interest 


I    PARTIES— confef. 

3.  ADDING  PARTIES  TO  SUITS— <on/<f. 

I  (c)  Plaetiiffs — contd. 

i  in  the  estate  was  only  8  annas,  he  could  not  sue  to 
;  cancel  a  part  only  of  "the  sub-tenures.  D  and  E  then 
applied  to  be  added  as  parties,  and  were  made 
plaintiffs.  Held,  that  A  had  no  cause  of  action,  as 
he  had  previously  parted  with  all  his  rights  as 
zamindar  to  cancel  these  tenures  in  favour  of  D 
and  E  ;  nor  could  D  and  E  sue,  as  they  were  not 
"  purchasers  of  an  entire  estate."  That  .4  having 
no  cause  of  action,  it  was  not  competent  to  the 
lower  Court  to  add  B  and  E  as  plaintiffs,  and  so 
introduce  a  right  of  action  which  did  not  previously 
exist.  DwAKKAXATH  Pal  V.  Grish  Chuder 
Baxdophadya         .         .     I.  L.  E.  e  Calc.  827 

33.  Consent  to    be  added  as 

plaintiff— C»n7  Procedure  Code  (Act  X  of  1S77), 
*.  32.  Under  s.  32  of  the  Code  of  Civil  Procedure, 
no  person  can  be  added  as  a  plaintiff  unless  he  has 
previously  consented  thereto ;  and  if  a  person 
objects  to  be  added  as  a  plaintiff,  the  proper  course 
is  to  make  him  a  defendant.  Uma  SrxDARi  Dasi 
V.  Ramji  Haldar  .        I.  L.  B.  7  Calc.  242 

9  C.  L.  B.  13 

See  Tara  Chtxder  Baxerjee  c.  Ameer  Mrx- 

22  W.  H.  394 


where  it  was  held,  under  s.  73  of  Act  Vlll  of  lSo9, 
that  persons  might  be  made  co-plaintiffs  without 
their  consent. 

34.  Application  to  add  plaintiff 

— Suit  for  partition.  A  party  holding  a  miras  or 
perpetual  lease  of  some  debutur  lakhiraj  property 
to  the  extent  of  12  annas  under  co-sharers  who  cove- 
nanted in  the  pottah  that  he  should  be  entitled  to 
claim  partition,  sued  the  owner  of  the  other  4  annas 
for  a  partition,  making  his  lessors  co-defendants. 
Held,  that  they  might  properly  have  been  made 
co-plaintiffs,  and  that  the  Court  of  first  instance 
should  under  Act  XYil  of  1859,  s.  73,  make  them 
such,     GorR  Chcrx  Soor  r.  JrcoBrxDHoo  Sex. 

22  W.  B.  437 


35. 


Adoption     after 


suit  by  uridotc — Co-plaintiff.  Where  a  Hindu 
widow  instituted  a  suit  in  respect  of  rights  inheri- 
ted by  her  from  her  deceased  husband,  and  then 
adopted  a  son  :  Held,  that,  under  s.  73  of  the  Code 
of  Civil  Procedure,  the  adopted  son  might  be  made  a 
co-plaintiff.  Paravabtaxi  v.  Ambalavaxa  Pillai. 
Ex  parte  Paravartaxi         .         .       1  Mad.  197 

36. Widow  as  guard- 
ian and  in  her  own  right.  Per  Kemp,  J. — Where  the 
son  of  a  Hindu  widow  died  after  her  re-marriage, 
and  she  sued  as  guardian  of  her  daughter  by  her 
first  husband  claiming  the  estate  of  her  son,  an 
appUcation  by  her  to  be  joined  as  co-plaintiff  in 
her  own  right  was  allowed.  Okhorah  Soot  v. 
Bhedek  Bariaxee                    .  10  W.  E.  84 


37. 


Suit    for  tcork 


done  ignoring  poxcer  given  to  another  to  sue.     J  M 
executed  in  favour  of  P  an  instrument  (authorizing 
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DIGEST  OF  CASES. 
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PARTIES— co/iW 

3.  ADDING  PARTIES  TO  S\JITS—contd. 

(c)  Plaintiffs — contd. 

P  to  recover,  by  suit  or  otherwise,  from  Messrs.  W 
and  N  a  sum  of  R22,o00  or  thereabouts)  which 
contained  this  clause  :  "  From  whatever  sum  P  may 
recover  from  Messrs.  W  and  N,  he  is  to  pay  himself 
the  sum  of  RS,640,  which  is  due  to  himself,  and  also 
the  expenses  he  may  incur  in  making  recovery,  and 
he  is  to  hand  over  the  surplus  to  me."  J  M,  ignor- 
ing the  above  instrument,  sued  N  for  the  1122,500 
mentioned  in  it.  P  thereupon  applied  to  be  made  a 
party  to  the  suit  under  s.  73  of  the  Code.  His 
application  was  granted,  and  he  was  joined  as  a  co- 
plaintiff.  Held,  that  P  was  properly  made  a  party  ; 
but,  as  the  validity  of  the  instrument  was  disputed 
by  J  M,  P  should  rather  have  been  joined  as  a 
defendant  than  as  a  plaintiff.  Pestaxji  Max- 
cHARji  Wadia  V.  Matchett     .     7  Bom.  A.  C.  10 


38. 


Suit  on  behalf 


of  minor  without  certificate — Adding  party — Costs. 
A  suit,  having  been  instituted  by  a  guardian  in 
the  name  of  an  infant,  without  a  certificate  under 
Act  XL  of  1858,  was  dismissed  by  the  lower  Appel- 
late Court.  The  minor,  on  coming  of  age,  applied 
to  have  his  name  substituted  on  the  record.  The 
High  Court,  under  s.  73,  Act  VIII  of  1859,  ordered 
that  his  name  should  be  added  as  plaintiff,  and  that 
the  suit  should  be  proceeded  with.  But  as  the 
dismissal  by  the  lower  Court  was  correct  so  far  as 
the  materials  before  the  Court  enabled  it  to  deal 
with  the  suit,  the  order  of  remand  was  not  to  take 
effect  until  all  the  costs  of  the  defendant  had  been 
paid  by  the  plaintiffs.     Madhub   C'hunder  Chow- 

DHRY  V.  BUKTESSUBEE   DeBEA       .       12  "W.  R.  102 


39. 


Suit    by    father 


for  joint  property — Transportation  of  father — 
Sons  added  as  plaintiffs.  V  sued  his  brothers  for 
his  share  of  the  estate  of  their  deceased  father,  the 
father  and  sons  being  divided.  T'  having  been  trans- 
ported for  life,  his  sons  applied  to  be  made  plaintiffs 
in  the  suit,  on  the  ground  that  they  had  a  joint 
interest  with  their  father  in  their  grandfather's 
estate.  Held,  that,  under  the  circumstances,  the 
application  was  properly  granted.     Byreddi  Nara- 

KKA  V.    ChINNA  NaRAYANA   PvEDDI. 

I.  L.  R.  6  Mad.  331 


40. 


Civil    Procedure 


Code,  18S2,  s.  30 — Joinder  of  parties — Suit  for 
cancellation  of  deeds — Declaratory  suit — Withdrawal 
of  part  of  claim.  A  and  B,  junior  members  of  a 
Malabar  tarwad,  sued  to  cancel  certain  mortgages 
executed  by  their  karnavan  and  senior  anandravan 
on  the  ground  that  the  secured  debt  was  not  binding 
OU'  the  tarwad,  and  to  appoint  A  to  the  office  of 
karnavan.  The  last  part  of  the  prayer  was  with- 
drawn. The  mortgages  were  executed  to  secure  a 
decree-debt,  the  decree  having  been  passed  ec 
parte  against  the  lato  karnavan  of  the  tarwad.  No 
fraud  was  alleged,  but  the  lower  Courts  found  that 
the  karnavan  had  been  guilty  of  fraud  in  allowing 
the  decree  to  be  passed  ex  parte.  The  plaintiffs  had 
not  been  parties  to  the  decree,  and  the  other  junior 


PARTIES— contrf. 

3.  ADDING  PARTIES  TO  SUITS— cowto. 

(c)  Plaintiffs — concld. 

members  of  the  tarwad  who  had  been  joined  were 
exempted  from  liability.  Held,  per  Curiam  :  All  the 
members  of  the  plaintiffs'  tarwad  should  have  been 
joined  actually  or  constructively  under  s.  30  of  the 
Civil  Procedure  Code.  Moidin  Kutti  v.  Krishnan 
I.  li.  R.  10  Mad.  322 


41. 


Malabar  Law — Non-joinder  of 


plaintiff — Endowment — Suit  by  one  of  two  co-uralans. 
In  a  suit  by  one  of  two  co-uralans  of  a  Malabar 
devasom  to  recover  land,  the  property  of  the 
devasom,  the  other  uralan  being  joined  as  defend- 
ant, there  was  no  evidence  that  the  latter  had 
repudiated  the  right  of  the  plaintiff  to  sue  in 
conjunction  with  himself,  and  it  appeared  that  he 
had  not  been  consulted  as  to  the  institution  of 
the  suit.  Held,  that  the  suit  was  bad  for  non- 
joinder of  the  co-uralan  as  plaintiff.  Parames- 
WARAN     V.  Shangaran  .   I.  Li.  R.  14  Mad.  489 


42. 


Property  vested 


in  three  sabhas — Suit  by  members  representing  two 
— Maintainability  of  suit.  A  temple  was  managed 
by  three  sabhas,  and  members  representing  two 
only  of  such  sabhas  brought  a  suit  to  recover  land 
belonging  to  it,  without  alleging  that  the  mem- 
bers of  the  third  sabha  had  been  consulted  with 
reference  to  the  suit,  or  that  they  had  repudiated 
the  right  of  the  plaintiff  to  sue  in  conjunction  with 
that  sabha.  Permission  to  sue  as  representing  the 
whole  of  the  members  of  the  three  sabhas  had  been 
refused.     Held,  that  the  suit  was  not  maintainable. 

PCRAMATHAN  SOMAYAJIPAD  V.   SaNKARA  MeNON 

I.  L.  R.  23  Mad.  82 


43. 


Malabar     law — 


Suit  by  one  of  two  uralans  to  recover  property  demised 
on  Jcanom — Non-joinder  of  the  only  other  uralan  as 
co-plaintiff — Joinder  as  defendant — Evidence  of 
adverse  acts — Maintainability  of  suit.  One  of  two 
uralans  sued  to  redeem  property  which  had  been 
demised  to  the  defendants  on  kanom.  He  did  not 
join  the  other  uralan  as  a  co-plaintiff,  but  impleaded 
him  as  a  defendant.  The  other  urtlan  had  granted 
a  renewal  of  the  Icanom,  and  plaintiff  in  his  suit 
ignored  that  renewal  and  contended  that  it  was 
invalid.  On  objection  being  raised  that  the  suit 
was  not  maintainable  by  reason  of  the  non-joinder 
of  the  other  ur'ilan  as  a  co-plaintiff : — Held,  that  the 
suit  was  maintainable.  In  the  circumstances,  the 
plaintiff  could  not  have  joined  the  other  ur  dan,  nor 
could  it  be  held  that  he  was  bound  to  have  consulted 
him  before  the  suit  was  filed,  or  asked  him  to  join  in 
bringing  it.  Savilri  Ajitarjanam  v.  Raman  Nam- 
budri,  I.  L.  R.  24  Mad.  29 f>,  distinguished  and 
doubted.  Mariyil  Raman  Nair  v.  Narayanan 
Nambxjdiripad  (1902)  I.  L.  R.  26  Mad.  461 


{d)  Defendants. 


44. 


Ground  for  adding  defend- 
ants— Claims  opposed  to  that  of  plaintiff.  Only 
persons  whose  claims  must  necessarily  be  taken  into 
consideration    before    deciding   on    the    plaintiff's 
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DIGEST  OP  CASES. 
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PARTIES— conirf. 

3.  ADDING  PARTIES  TO  SOTS— con<d. 

(d)  Defexdaxts — contd. 

Title   should   be   joined   as  defendants    in  a   siait. 

<tovek>-mext   v.    Fekgcssox     .       9  W,  B.  158 

45. Prevention       of 

•  'ineces.'>ary  litigation — Discretion  of  Judge.  The 
bjcct  of  s.  73,  Act  ^^II  of  1859,  is  to  prevent 
needless  litigation  ;  and  there  are  cases — e.g.,  as 
when  it  is  necessary  to  make  plaintiff's  co- parceners 
defendants — when  a  Judge  should  exercise  the 
discretion  vested  in  him  by  that  section,  even  if  the 
]>laintiff  omits  to  ask  him  "to  do  so.  Motee  CnrxD 
Doss  t'.  MuELEE    Dhtr    Doss   .   15  W.  R.  432 


46. 


Likelihood      of 


'tng  affected  by  remit  of  suit — Civil  Procedure 
Code,  lS-59,  a  73 — Raising  unnecessary  issues. 
S.  73  of  the  Civil  Procedure  Code  enable?  the  Court 
to  bring  in  as  parties  to  the  suit  any  person  whose 
ricrhts'appear  to  be  involved,  and  who  may  be  affect- 
ed by  the  result  of  the  suit.  It  does  not  enable  par- 
■  ies  'who  are  not  liable  to  be  aSected  by  the  result  to 

ome  in  and  raise  altogether  new  issues  which  do 
not  proi)erly  arise.  Where  the  parties,  however,  all 
acquiesced  in  the  irregularity,  and  the  suit  went 
-  '  trial  on  the  issues  raised  by  the  added  defend- 

iit,  the  High  Court  did  not  think  it  necessary  to 
(juash  the  proceedings.  Padmalochax  Sex  r. 
Lal  Chaxd  GrPTA. 

1  B.  Ii.  E.  S.  N.  26  :  10  W.  B.  283 


47. 


LiheliJiood       of 


48. 


PARTIES-conW. 

3.  ADDING  PARTIES  TO  SUITS— confei. 
id)  Defexdaxts — contd. 

brought  a  suit  against  the  two  widows  of  M,  to 
whom  a  certificate  had  been  granted  under  Act 
XXVII  of  1860,  to  set  aside  the  certificate,  and 
for  possession  of  the  estate  with  mesne  profits 
from  the  death  of  J/,  to  the  institution  of  this 
suit.  A'  and  others,  who  claimed  to  be  entitled  to 
a  portion  of  th?  property  specified  in  the  plaint, 
intervened,  and  asked  to  be  mad?  defendants 
under  s.  73  of  Act  VIII  of  1859.  Held,  that  they 
were  not  parties  likely  to  be  affected  by  the  result 
within  5.  73  of  the  suit,  and  should  not  have  been 
made  parties  to  the  suit.  Ahmeb  Hosseix  v. 
Khadija. 

3  B.  L.  R.  A.  C.  28  note  :  10  W.  B.  369 


hcing  a  fleeted  by  resvli  of  suit — Civil  Procedure 
Code,  1859,  s.  73— Discretion  of  Court — Suit  for 
jiossession — Form  of  decree.  In  a  sxiit  to  recover  pos- 
session of  a  certain  mouzah  claimed  by  the  plaintiff 
as  a  portion  of  his  dar-patni  talukh,  which  was 
brought  agaiast  several  defendants,  four  other  per- 
sons applied  to  be  made  defendants,  on  the  ground 
that  they  were  co-sharers  with  the  defendants  on 
the  record  in  the  property  in  dispute.  The  appli- 
cation was  granted ;  the  added  defendants  were 
found  to  be  possessed  of  the  share  which  they 
claimed,  and  on  the  proofs  which  they  adduced 
the  plaintiff's  claim  was  dismissed.  The  plaintiff's 
claim  as  against  the  original  defendants,  who  made 
no  opposition  was  decreed.  In  special  appeal,  on 
the  ground  that  they  should  not  have  been  made 
defendants,  and  that  the  plaintiff  was  not  bound 
to  prove  his  case  against  anybody  else  but  the 
person  against  whom  he  had  brought  the  suit  : — 
Held  that  the  s.  73,  Act  VIII  of  1859,  leaves  to 
the  Courts  of  original  jurisdiction  a  discretion 
in  such  cases ;  that  the  section  is  not  limited 
entirely  to  cases  where  the  suit  as  framed  cannot 
proceed ;  that  the  words  "  persons  who  may  be 
likely  to  be  affected  by  the  restJt  "  do  not  mean 
|)ersons  on  whom  the  result  would  be  legally 
binding.  Kaliprashad  Sisg  v.  Jaixarayan"  Roy. 
S  B.  L.  B.  A.  C.  24 :  11 W.  B.  361 


Application  to  add  defend- 


ant— Suit  to  set  aside  certificate  and  for  posses- 
sion. The  plaintiff  claimed  to  be  entitled,  as  cousin 
of  one  Jkf,  to  12  annas  of  the  estate  left  by  21,  and 


49 


Civil    Procedure 


Code,  1859,  ss.  73,  350— Act  XXril  of  1860,  s.  J— 
Certificate  of  administration — Suit  by  co-heir  against 
holder  of  certificate.  In  a  suit  against  a  co-heir, 
who  had  obtained  a  certificate  under  Act  XX^^I  of 
1860,  for  an  account  of  the  estate  of  the  deceased 
proprietor,  a  third  party  was  added  as  a  defendant 
under  s.  73  of  Act  VIII  of  1859,  •'  it  appearing 
from  the  accounts  put  in  that  a  large  portion  of 
the  assets  had  been  disposed  of  by  him  as  agent  " 
of  the  holder  of  the  certificate.  On  appeal : — 
Held,  that  a  co-heir  is  entitled  to  follow  property  of 
the  deceased  into  the  hands  of  any  person  who  has 
misappropriated  it,  and  such  right  is  not  taken  away 
by  the  certificate.  Therefore  any  person  who,  with 
the  consent  of  the  holder  of  the  certificate,  has  im- 
properly possessed  himself  of  property  belonging  to 
the  deceased  and,  misappropriated  it,  may  be  joined 
as  a  co-defendant.  The  third  party  was  rightly  so 
joined  in  this  case.  Xga  Tha  Ya  v  Mi  Khax 
Mhaw  .         5  B.  L.  E.  371  :  13  W.  B.  443 


50. 


Corporate    body. 


suit  by  an  agent — Civil  Procedure  Code,  1859, 
s.  73.  Where  a  corporate  body — e.g.,  the  East 
Indian  Railway  Company — is  sued,  not  in  its  corpo- 
rate capacity  but  through  an  agent,  the  corporate 
body  is  not  likely  to  be  affected  by  the  result  of 
the  suit.  A  Court  is  justified  in  refusing  an  applica- 
tion to  make  such  corporate  body  a  party  in  the 
suit  under  s.  73,  Act  VIII  of'  1859.  'Xubeex 
Chttsdek    Patx     r.     Stephexsox. 

15  W.  B.  534 

51.  -  Adding        defendant — Civil 


Procedure  Code,  1859  s.  73 — Suit  for  partition — 
Adverse  title.  In  a  usit  for  a  butwarra  on  the  alle- 
gation that  defendant  had  encroached  upon  certain 
ijmali  lands,  the  latter  urged  that  the  said  lands 
were  not  ijmali,  but  the  self-acquired  lands  of  his 
(defendant's)  son,  who  ought  to  be  made  a  party. 
Held,  on  review  of  a  previous  decision,  that  as  the 
son's  interest  was  not  adverse  both  to  himself  and 
defendant,  unless  the  point  raised  was  cleared  up, 
the  butwarra  could  not  stand,  and  the  son  must 
therefore  be  made  a  party  under  s.  73,  Act  \^II  of 
1859.  Joy  Kishex  Mookebjee  v.  Raj  Kishex 
Mookebjee        ...  16  W.  R 101 
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TATlTlBS—contd. 


3.  ADDING  PARTIES  TO  SUITS— contd. 


52. 


(d)  Defendants — contd. 

Suit  for  posses- 


sion after  foreclosure — Civil  Procedure  Code,  1859, 
s.  73.  An  intevenor  claiming  under  a  title  adverse 
to  that  set  up  both  by  the  plaintifE  and  the  defend- 
ant might  be  made  a  defendant,  under  s.  73,  Act 
VIII  of  1859  if  his  interest  in  the  subject-matter  of 
dispute  was  likely  to  be  affected  by  the  decision 
between  them,  as  in  a  suit  for  possession  by  fore- 
closure of  a  mortgage,  in  which  the  defendant  admit- 
ted the  fact  of  the  mortgage,  but  the  intervener 
came  in  declaring  the  mortgage  to  be  false  and 
collusive  between  the  alleged  mortgagor  and  mort- 
gagee, for  the  purpose  of  depriving  him  of  a  moku- 
rari  tenure  which  he  held  in  the  alleged  mortgagor's 
estate.  Saeoda  Peeshad  Mittee  v.  Kylash 
Chunder  Baneejee  .  .  7  W.  E.  315 
53.  Persons      likely 


to  be  affected  by  result  of  suit — Intervenor — Civil 
Procedure  Code,  1859,  s.  73.  A  person  could  not  be 
made  a  party  to  a  suit  under  s.  73,  Act  VIII  of  1859, 
unless  he  was  likely  to  be  affected  by  the  result  of  the 
suit.  Where  an  intervenor  claimed  a  portion  of  the 
subject-matter  of  the  suit,  it  was  held  that  it  would 
be  most  inconvenient  and  contrary  to  all  principle 
if  every  person  claiming  a  title  adverse  to  those  set 
up  by  the  plaintifE  and  defendant  in  the  suit  should 
intervene  and  be  introduced  into  the  suit,  80  that,  as 
soon  as  the  plaintiff's  title  was  determined  against 
him,  the  intervenor  might  take  up  the  case  as  a  fresh 
claimant.  Joy  Gobind  Doss  v.  Gotjeeepeoshad 
Shaha  .         .         .         .  7  W.  B.  201 


54. 


Interveners — 
Plaintiff  sued  to 


Civil  Procedure  Code,  1859,  s.  73 
recover  possession  of  a  share  of  an  estate  which  he 
alleged  he  purchased  from  the  principal  defendant, 
who  denied  plaintiff's  title  on  the  ground  that  the 
purchase-money  had  not  been  paid.  Subsequently 
certain  persons  prayed  to  be  made  defendants,  as 
they  held  a  dar-mokurari,  and  were  not  liable  to  be 
turned  out.  'J  hey  were  accordingly  added  as  defend- 
ants under  s.  73,  Civil  Procedure  Code.  It  then 
appeared  that  the  possession  sought  by  plaintiff 
was  khas  possession.  Held,  that,  although  it  was 
'prima  facie  necessary  for  these  intervenors  to  be 
made  defendants,  yet,  after  the  intention  of  the 
plaintiff  became  apparent,  nothing  would  be  gained 
by  removing  them  from  the  record,  even  if  the 
Court  had  power  to  do  so  in  special  appeal.  Kewul 
Sahoo  v.  Issue  Dyal  Roy  .     12  W.  R.  334 


55. 


Suit    for    eject- 


ment by  landlord — Intervenor.  In  a  suit  by  a  land- 
lord to  eject  hs  tenant,  persons  alleging  a  title  ad- 
verse to  the  landlord  should  not  be  made  parties 
under  s.  73,  Act  VIII  of  1859.  Their  introduction 
could  not  change  the  character  of  the  suit,  and  if 
they  do  wish  to  establish  their  own  title  other- 
wise than  through  the  tenant,  they  should  bring 
a  separate  suit.  Ganxj  Bin  Hanmanteav  v.  Moro 
Ganesh  ....  10  Bom.  429 


Kaktick  Nath  Paeray  v. 


Chcjimun  Roy 

21  W.  B.  51 


PARTIES— con<d. 

3.  ADDING  PARTIES  TO  SUITS— conii 

(d)  Defendants — contd. 

56. Suit  for  decla- 
ration of  title  to  portion  of  land.  In  a  suit  for  estab- 
lishment of  title  to  a  portion  of  land  with  which 
defendants  repudiated  all  connection,  alleging  th& 
land  to  be  in  the  possession  of  third  parties,  who 
were  in  consequence  made  defendants  by  an  order  of 
the  Court  under  s.  73,  Civil  Procedure  Code  : — Held, 
that  these  parties  were  rightly  made  defendants  as 
having  been  interested  both  in  the  subject-matter 
and  in  the  result  of  the  suit ;  and  even  if  they  had 
been  wrongly  made  defendants,  the  onus  would^ 
under  the  circumstances,  remain  on  the  plaintiffs. 
Ram  Taeuck  Ghossal  v.  Radha  Bulltjb  Siecar 

15  W.  R.  97 


I 


57. 


Intervenor      in 


application  for  attachment  before  judgment — Civil 
Procedure  Code,  1859,  ss.  86,  246.  Where  a  plaintiff 
applied  for  attachment  of  certain  property  before 
judgment  under  s.  81,  and  a  third  party  intervened, 
claiming  to  hold  the  property  by  purchase  on  his 
own  account.  Held,  that  such  intervenor  ought  not 
to  have  been  made  a  party  under  s.  73  of  the  Code, 
but  that  his  objection  should  have  been  entertained 
under  ss.  86  and  246  of  the  Procedure  Code.  Ram 
RuTTUN  Dass  v.  Govind  Dass        .      2  Agra  141 

58. Intervenor — Suit 

for  specific  performance.  In  a  suit  to  enforce  the- 
performance  of  a  contract  on  the  allegation  that  ; 
defendant  had  received  the  consideration-money^ 
but  refused  to  execute  the  conveyance,  a  third 
party  intervened  alleging  a  subsequent  conveyance- 
of  the  same  property  by  an  instrument  which  had 
been  registered.  The  first  Court  dismissed  the 
plaint,  but  the  lower  Appellant  Court  gave  plaint- 
iff a  decree  against  both  parties.  Held,  that  it  was- 
irregular  to  place  an  intervenor  upon  the  record 
and  decide  an  issue  between  him  and  the  other 
parties  to  the  suit.  GuDADHtTR  Chatteejee  v.  Ra* 
Kristo  Roy       .         .         .         .        13  W.  R.  73 


59. 


Joint      creditor. 


Where  one  of  several  joint  creditors  who  has  no 
rights  separate  from  that  of  the  others  refuses  to 
join  in  the  suit  as  plaintiff,  and  there  is  no  averment 
of  collusion  on  his  part  with  the  defendants,  he 
cannot  rightly  be  made  a  defendant  in  the  suit. 
Krishnarav  Ramchandea  v.  Manaji  bin  Sayaji 

11  Bom.  106 

GuRXJ  Prashad  Roy  v.  Ras  Mohitn  Mxjkhopa- 
dhya 1  C.  L.  R.  431 

60.  Ciiiil  Proce- 
dure Code  {Act  X  of  1877),  ss.  28  and  ^32— Judica- 
ture Act,  Order  XVI,  rules  3  and  6.  The  plaintiffs- 
brought  a  suit  to  recover  certain  sums  of  money  from 
the  defendants  due  to  them  under  certain  contracts 
which  they  alleged  had  been  entered  into  by  them- 
selves and  one  ^  D  as  agent  of  the  defendants,  and 
asked  for  an  account.  The  defendants,  in  their 
written  statement,  contended  that  there  was  no- 
privity  of  contract  between  themselves  and  the 
plaintiffs,  and  denied  the  alleged  agency  oi  A  D. 
The  plaintiffs  before  the  hearing,  applied    to  the 


:^'\\ 
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PARTIES— confai. 

3.  ADDING  PARTIES  TO  SUITS— conAi. 

{d)  Defekdajtts — eonid. 
Court  to  have  A  D  added  as  a'party  defendant 
under  ss.  28  and  32  of  Act  X  1877,  asking  to  be 
allowed  to  amend  their  plaint  so  as  to  pray  for  relief 
in  the  alternative  against  the  original  defendants  or 
the  said  A  D,  or  both  against  the  original  defend- 
ants and  the  said  A  D.  Hdd,  that  under  s.  28 
thev  were  entitled  to  the  order  on  the  authority  of 
the"  ease  of  Child  v.  Stenning,  L.  B.  5  Ch.  D.  695. 
Bttddbee  Doss  v.  Hoabe,  Muxek  &  Co. 

L  L.  B.  8  Calc.  170 


BL 


Vendor  and  pur- 


chaser— Joinder — Civil  Procedure  Co-ie,  1877,  a.  32. 
In  a  suit  by  the  purchaser  of  goods  by  sample 
against  the  vendors  for  damages,  on  the  ground  that 
the  bulk  did  not  correspond  ^^^th  the  sample,  the 
vendors  applied  under  s.  32  of  the  Civil  Procedure 
Code,  to  add  the  vendor  to  them,  on  the  same 
samples  of  the  goods,  as  a  defendant,  alleging  that 
the  question  between  the  plaintifE  and  themselves 
\vas  the  same  as  that  between  themselves  and 
their  vendor.  Held,  refusing  the  application,  that 
the  plaintifE  "  ought  "  not  to  have  made  the  vendor 
to  the  defendants  a  party  to  the  suit,  and  that 
his  presence  was  "  not  necessary  in  order  to  enable 
the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the 
suit."  Mahomed  Badsha  v.  Xicol.  Fleming  &  Co. 
I.  li.  R.  4  Calc.  355 :  2  C.  L.  E.  330 

62. Mortgagees     of 

property — Suit  to  recover  title-deeds.  In  a  suit  by 
a  father  against  a  son  to  recover  the  title-deeds 
of  certain  property  alleged  to  have  been  purchased 
by  the  plaintiS  in  the  name  of  the  defendant  when 
the  latter  was  about  two  or  three  years  old,  which 
title-deeds  were  said  to  be  fraudulently  retained  by 
the  son,  the  defendant  did  not  appear,  but  two 
other  persons,  who  alleged  that  they  were  mort- 
gagees from  the  son,  were  made  parties.  Held, 
that  they  should  not  have  been  made  parties  under 
s.  73  of  the  CivU  Procedure  Code,  1859,  simply 
on  the  ground  that  they  had  lent  money  to  the 
son  on  the  security  of  the  property.  Akbxjk  Au 
I .  ilAHOMED  Faiz  Buksh     .         .     15  W.  R.  12 

63.  — —  Suit  for  partition 

— Mortgagee  of  interest  of  co-owner — Civil  Procedure 
Code  (Act  X  of  1877),  s.  32.  In  a  suit  for  the 
partition  of  joint  family  property,  the  mortgagees 
of  the  right,  title,  and  interest  of  the  plaintiff  ap- 
plied under  s.  32  of  the  Civil  Procedure  Code  to  be 
added  as  parties.  Held,  that  their  presence  was 
not  necessary  in  order  '■  to  enable  the  Court  effec- 
tually and  completely  to  adjudicate  and  settle 
all  the  questions  involved  in  the  suit"  within  the 
meaning'  of  s.  32.  Mohisdko  Bhoostik  Biswas 
V.  Shoshee  Bhoosux   Biswas. 

I.  Ii,  R.  5  Calc.  882 


64. 


Ciitl  Procedure 


Code  (Act  XIV  of  1S82),  ss.  32  and  372— Mort- 
gagee   added  as  party — Purchaser  pendente  lite 


PARTIES— con  id. 

3.  ADDING  PARTIES  TO  SUITS— contd. 
id)  Defexdaxts — contd. 

Mortgage  before  suit  of  defendant's  interest.  A 
sued  V  and  S  to  establish  his  right  to  attach  a 
certain  house  in  execution  of  a  decree  obtained  by 
him  in  a  previous  suit.  In  their  written  statement 
the  defendants  alleged  that  A  had  obtained  the 
decree  in  question  by  fraud.  Shortly  before  the 
present  suit,  F  had  mortgaged  the  house  to  H  for 
R33,000.  About  three  weeks  after  the  suit  had 
been  filed,  H  advanced  a  further  sum  of  Ro,(X>0 
to  V  on  the  same  security,  and  on  the  same  day 
(12th  December  1881)  entered  into  an  agreement 
with  r,  by  which  he  agreed  to  buy  the  house  for 
R45,000,  the  sale  to  be  completed  immediately 
after  the  decision  of  the  present  suit.  The  agree  - 
ment  provided  that  V  should  defend  the  suit  ; 
but  if  the  result  of  the  suit  should  be  to  establish 
the  plaintiff's  right  to  seize  the  house  in  execution, 
then  that  H  should  be  at  liberty  to  cancel 
the  contract  of  sale.  Subsequently  V  wrote  to 
H  declaring  his  intention  of  abandoning  his 
defence.  H  thereupon  applied  to  be  made  a  defend- 
ant to  the  suit,  in  order  to  protect  the  house  from 
the  plaintiff.  Held,  that  H  was  entitled  to  be 
made  a  party  under  ss.  32  and  372  of  the  Civil 
Procedure  Code  (Act  XIV  of  18S2).     Ahmedbhoy 

HrBIBHOY      V.        VUIXEEBHOY      CaSSTTMBHOY.        E.T 

farte  Hassa>-bhoy  Visbam  .  I.  L.  R.  8  Bom.  323 

65.  Suit  for  po< mis- 
sion after  rejection  of  claim  under  s.  246,  Civil 
Procedure  Code,  1859.  M  divided  her  estate  among 
her  children,  retaining  for  herself  one-seventh, 
which  was  afterwards  increased  by  a  portion  of 
what  had  been  given  to  one  of  the  sons,  who  died. 
3/'«  rights  in  the  estate  were  sold  in  execution  to 
D,  who  sold  them  to  A'  who  sold  them  to  K.  K 
brought  a  suit  against  certain  parties,  who  held 
the  estate  in  zur-i-peshgi  from  M  and  her  family, 
for  possession  of  the  whole  estate,  but  obtained  a 
decree  for  one-seventh  only,  giving  him  possession 
conditionally  on  his  paying  to  the  zur-i-peshgidars 
M's  proportion  of  the  loan.  This  decree  was 
confirmed  on  appeal,  and  K  made  liable  for  the 
costs  of  those  defendants  in  respect  of  whom, 
his  claim  had  been  dismissed.  Meantime  B,  an 
old  judgment-creditor  of  K's  father,  took  out 
execution  against  B,  and  applied  for  sale  of 
K's  rights  in  the  estate,  which  were  accordingly  sold, 
the  purchaser  being  K  huns€-lf.  Subsequently  one 
of  M's  daughters,  a  successful  defendant  in  the  suit 
brought  by  K,  took  out  execution  of  her  decree  for 
costs,  and  put  up  K's  rights  for  sale.  The  sale  was 
opposed,  under  s.  246,  Civil  Procedure  Code,  1859, 
by  B,  a  son  of  B,  whose  claim  was  summarily 
rejected,  and  K's  rights  were  bought  by  one  A. 
B  then  brought  a  suit  within  one  year  to  set  aside 
the  sale,  and  to  have  his  own  title  declared.  The 
suit  was  against  the  purchaser  and  against  the 
representatives  of  the  zur-i-peshgidars  ;  but  on  the 
petition  of  L,  one  of  J/"s  heirs,  her  name  was  added 
to  the  list  of  defendants.  The  first  Court  gave  ^  as 
decree,  but  the  lower  Appellate  Court  found  that  his 


(     9147     ) 


DIGEST  OF  CASES. 


(     9148     ) 


PARTIES— ccw^(7. 

3.  ADDING  PARTIES  TO  SUITS— con<(i. 
(d)  Defexdasts — contd. 
claim  ^^•as  barred  by  limitation  against  L,  on  the 
ground  of  non-possession  -within  twelve  j'ears,  and  in 
respect  of  the  zur-i-peshgidar,  because  K's  decree 
had  lapsed  by  delay  in  execution.  Held,  that  L 
was  interested  in  the  result  of  the  suit,  and  the 
lower  Courts  committed  no  error  in  law  in  admit- 
ting her  to  be  a  defendant  under  s.  73,  Civil  Proce- 
dure Code,  1859.  Ram  SrKrx  Sixgh  v.  Mahomed 
Ameee 13  "W.  R.  78 


66. 


Official     As- 


signee— Siiits  against  insolvent  pending  at  time 
vesting  order  is  made.  The  Official  Assignee  has  no 
legal  right  under  the  Insolvent  Act  to  apjily  to  be 
made  a  party  to  suits  against  the  insolvent  pending 
at  the  time  of  a  vesting  order  being  made,  nor  has  he 
the  i^ower,  after  judgment  and  decree  have  been  pro  - 
nouneed  in  a  suit  against  the  insolvent  prior  to  his 
vesting  order,  to  get  himself  made  a  party  to  such 
suit  with  a  view  of  setting  aside  the  judgment  or 
appealing  therefrom.  In  re  Hunt,  Moxxet  & 
Co.     Ex  parte  Gamble  v.  Bholagir  Mangir. 

1  Bom.  251 


67. 


Suit     originally 


against  owners — Amendment  of  plaint — Ship  added 
as  party  defendant.  In  a  suit  for  collision  originally 
filed  against  the  owners  of  a  ship  : — Held,  that 
the  plaintiffs  might  amend  the  plaint  by  adding  the 
ship  as  a  party  defendant.  Bombay  axd  Persia 
Steam  Navigation  Compaxy  v.  Shepherd. 

I.  L.  R.  12  Bom.  237 


68. 


Civil 


Proce- 


dure Code,  1882,  s.  32 — Joinder  of  new  defendant 
against  tcJiom  the  plaint  prays  no  relief.  Suit 
upon  a  bond  of  which  the  obligor  was  therein  de- 
scribed as  the  manager  of  a  certain  muth.  The 
defendants,  who  were  the  sons  of  the  obligor  (since 
deceased),  pleaded  that  the  debt  was  contracted  by 
their  father  for  the  benefit  of  the  muth  and  as 
manager  of  the  muth.  The  Judge  ordered  that  the 
representative  of  the  muth  be  joined  as  defendant  in 
the  suit  under,  32  of  the  Code  of  Civil  Procedure, 
and  subsequently  a  decree  was  passed  against  him. 
Held,  that  the  order  xinder  s.  32  was  right,  although 
the  plaint  had  prayed  for  no  relief  against  the  muth. 
Thirthasami    v.  Gopala    .   I.  L.  R.  13  Mad.  32 


69. 


Civil  Procedure 


■Code,  1882,  s.  437 — Non-joinder  of  parties — Persons 
having  interest  in  suit.  The  holder  of  an  impartible 
zamindari,  governed  by  the  law  of  primogeniture, 
having  a  son,  executed  a  mining  lease  of  part  of  the 
zam.indari  for  a  period  of  twenty  years,  by  which  no 
benefit  was  to  accrue  to  the  grantor  unless  mining 
operations  were  carried  on  with  success,  and  the 
commencement  of  mining  operations  was  left 
optional  with  the  lessee.  On  the  death  of  the 
grantor,  his  minor  son  and  successor,  by  the  Collec- 
tor of  the  district  as  his  next  friend  (authorized  in 
that  behalf  by  the  Court  of  Wards),  now  sued  the 
assignee  of  the  lessee  to  have  the  lease  set  aside. 
The  defendant  had  executed  a  declaration  of  trust 


PARTIES— cow<c?. 

3.  ADDING  PARTIES  TO  SUITS— cow<(i. 

\;d)  Defendants — contd. 

in  respect  of  his  interest  in  favour  of  certain 
persons  who  were  not  joined.  Held,  per 
Muttusami  Ayyar  and  Wilkinson,  JJ.  (affirm- 
ing the  judgment  of  Parker,  J.),  that  the 
defendant's  interests  not  having  been  shown  to 
be  hostile  to  those  of  the  persons  entitled  under 
the  declaration  of  trust,  the  suit  was  not  bad 
for  non-joinder.     Beresford  v.  Ramasubba. 

I.  L.  R.  13  Mad.  197 


70. 


Dismissal        of 


suit  for  non-joinder  of  parties — Necessary  party 
—Civil  Procedure  Code  {Ad  XIV  of  1882),  ss.  28, 
32,  295,  and  315 — English  Judicature  Act,  1875, 
Order  XV I.  rules  11  and  48.  On  a  suit  brought  by 
the  plaintiff  for  the  establishment  of  his  right  to  and 
confirmation  of  possession  to  certain  immoveable 
property,  and  for  a  declaration  that  it  was  not  liable 
to  attachment  and  sale  in  execution  of  certain 
decrees  held  by  defendants  1  to  4  against  defendants 
5  to  7,  the  defence  mainly  was  that  it  was  not  main- 
tainable in  the  absence  of  certain  persons,  who,  like 
the  defendants  1  to  4,  had  obtained  decrees  against 
defendants  5  to  7  and  had  attached  the  property  in 
dispute,  and  the  plaintiff  preferred  claims  against 
the  said  attachments,  but  they  were  rejected  upon 
adjudication.  Held,  that,  inasmuch  as  the  absent 
decree-holders  had  applied  for  attachment  and  sale 
of  the  property  in  dispute  in  execution  of  their 
decrees  and  had  successfully  resisted  the  claim  of 
the  plnntiff,  the  plaintiff  had  a  right  to  some  relief 
against  them  (the  absent  decree-holders)  in  respect 
of  the  matter  involved  in  the  suit,  and  as  their 
presence  was  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  cjuestions  involved  in  the 
suit,  the  absent  decree-holders  were  necessary 
parties  to  it,  and  the  plaintiff  not  having 
brought  them  on  the  record  as  defendants,  the 
suit  was  not  maintainable.  Mahomed  Badsha 
V.  Nicol  Fleming  cL-  Co.,  I.  L.  R.  4  Calc.  355,  distin- 
guished. DuRGA  Charan  Sarkar  v.  Jotindra 
Mohan  Tagore     .         .     I.  L.  R.  27  Calc.  493 

71. Civil    Procedure 

Code,  1882,  s,  32 — Powers  conferred  by  s.  32, 
exercised  after  an  order  has  been  passed  under  s.  108. 
The  powers  conferred  by  s.  32  of  the  Code  of  Civil 
Procedure  in  respect  of  the  addition  of  parties  are 
exercisable  even  after  a  suit  had  been  reinstated  on 
an  application  under  s.  108  of  the  Code  made  by  one 
of  the  defendants  who  had  not  been  se.ved  with 
notice  of  the  suit.  Tikam  Singh  v.  Kishore 
Ramanji  .         .         .     I.  L.  R.  20  All.  188 


72. 


Civil 


Proce- 


dure Code,  1882,  s.  32 — Suit  for  property  wrongly 
sold  in  execution — Person  claiming  under  distinct 
title.  An  order  for  sale  was  made  in  execution 
of  a  decree.  A  party  claiming  the  property  objected. 
His  objection  was  overruled  by  the  Court  of  first 
instance.  He  appealed  to  the  High  Court.  The 
High  Court  held  that  the  property  ordered  to  be  sold 
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PARTIES— coTiid. 

3.  ADEIXG  PARTIES  TO  SUITS— con/rf. 
(d)  Defendants — conid. 
was  not  the  property  included  in  the  mortgage  on 
which  the  decree  for  sale  was  made,  and  was  not 
property  which  could  be  sold  under  that  decree.  In 
the  meantime  the  sale  had  taken  place.  Thereupon 
the  owner  of  the  property,  which  the  High  Court 
had  held  on  appeal,  was  not  saleable,  brought  a  suit 
and  made  the  decree-holders  and  auction-purchaser 
parties  to  it,  and  claimed  as  against  them  his  pro- 
perty. Hdd,  that  it  was  not  competent  to  the 
Court,  acting  under  s.  32  of  the  Code  of  Civil  Proce- 
dure, to  introduce  into  this  suit  as  a  defendant  a 
person  who  claimed  the  property  in  suit  by  a  title 
quite  distinct  from  that  under  which  any  of  the 
parties  to  the  suit  claimed.  Kaijan  Rat  v.  Ram 
Ratan     .         .         .         .     I.  L.  B.  18  AIL  306 


73. 


Application    to 


file  avoard  and  for  consent  decree — Application  by 
creditor  of  defeiidant  to  be  made  a  party  to  suit — 
Objection    by    creditor    to    filing    award — Procedure 

-Civil  Procedure  Code  (Act  XJV  of  1SS2),  s  4S4. 
The  plaintiff  applied  to  file  an  award  and  for  a 
decree  in  terms  thereof,  to  which  the  defendant  con- 
-ented.  K,  a  creditor  of  the  defendant,  thereupon 
applied  to  be  made  a  party  to  the  suit  and  objected 
to  the  filing  of  the  award  and  to  the  decree, 
alleging  that  the  award  was  fraudulent  and  ficti- 
tious and  had  been  made  in  order    to    save  the 

lefendant's  property  from  his  creditors.  The 
Subordinate  Judge  made  K  a  party  to  the  suit, 
and  refused  the  plaintiff's  application.  On  applica- 
tion to  the  High  Court : — Held,  that  K  ought  not 
to  have  been  made  a  party  to  the  suit.  His 
remedy  was  to  apply  imder  s.  484  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  for  an 
attachment  before  judgment  of  the  defendant's  pro- 
perty.     DUNGAHST  DrPCHAND  V.  UjAMSI  VaLSI 

I.  Ii.  R.  22  Bom.  727 


74. 


Civil  Procedure 


Code  (Act  XIV  of  1882\  ss.  28,  32— Party  interest- 
ed in  decision — Suit  for  removal  of  a  trustee.  Plaint- 
iff brought  the  present  suit  to  remove  the  pre- 
sent Sardar  Panda  of  the  temple  of  Baidyanath 
and  to  appoint  some  body  else.  It  was  alleged  that 
the  custjm  was  that  the  Panda  was  elected  in  a 
certain  way.  The  defendant  denied  this,  and  alleged 
that  the  succession  to  the  office  was  by  the  rule 
of  primogeniture.  One  of  the  issues  was  :  "  If  the 
defendant  is  removed  from  his  position,  who 
should  be  appointed  in  his  place  ?  And  should 
any  scheme  be  framed  for  regulating  the  manage- 
ment of  the  debutter  proi^erties  ?"  A  petition 
was  then  made  by  the  eldest  son  of  the  eldest  son 
(now  deceased)  of  the  defendant  to  be  made  a 
party.  Held,  that  he  should  be  added  as  a 
party,  and  his  presence  was  necessary  in  order  to 
decide  the  matter  effectually  and  completely 
between  the  parties.  Satl-4DAKanda  Dutta  Jha 
V.  Umeshananda  Dutta  Jea     .  4  C.  "W.  N.  462 


75. 


Civil  Procedure 


PARTIES — contd. 

3.  ADDING  PARTIES  TO  SVITS— contd. 

id)  Defendants — contd. 

Application  hy,  to  he  made  a  party  to  the  suit — 
Assignment  to  champertor,  disputed — Compromise. 
Case  in  which  one  K,  who  had  advanced  moneys  to 
the  plaintiff  to  enable  her  to  carry  on  the  suit  and 
had  obtained  an  assignment  of  half  of  her  interest 
which  assignment  was  disputed  by  the  plaintiff,  was 
made  a  party  defendant  on  his  own  application. 
Rajakanee  Dassee  v.  Debendra  Nath  Shaw. 

3  C.  W.  N.  754 


76. 


Xiimitation — Power  of  Court 


— Limitation — Civd  Procedure  Code  (Act  XIV  of 
1882),  ss.  23,  363,  364.  Xo  question  of  limitation 
can  arise  with  respect  to  the  Courfs  power  to  make 
an  order  adding  a  i)arty  defendant  to  a  suit.  Ori- 
ental Bank  Corporation  v.  Charriol. 

I.  L.  R.  12  Calc.  642 

Nor  a  respondent.     Manickya  Moyee  v.  Boroda 
Peosad  Mookerjee         .      I.  L.  R.  9  Cale.  355 

11  C.  L.  R.  430 


77. 


L  im  it  a  t  ion — ^5  u  it 


for  partnership-accounts — Joint  contract — Neces- 
sary parties,  omission  of — Time  of  joinder,  how 
material.  A  suit  was  brought  for  partnership 
accounts.  Upon  the  objection  of  the  defendant 
it  was  found  that  a  necessary  party  defendant 
had  been  omitted,  and  such  party  was  afterwards 
added  as  a  defendant  at  a  time  when  the  suit  as 
against  him  was  barred.  Held,  that  the  whole  suit 
was  rightly  dismissed.  RAiiDOYAX  v.  Junmenjoy 
CooNDoo        .         .         .     I.  L.  R.  14  Calc.  791 


78. 


Civil 


Proce- 


dure Code,  1882,  s.  32 — Court  adding  a  defendant 
— Limitation.  No  question  of  limitation  arises 
where  a  Court,  of  its  own  motion,  under  s.  32  of 
the  Civil  Procedure  Code,  adds  a  party  defendant  to 
a  suit.  Oriental  Bank  Corporation  v.  Charriol, 
I.  L.  R.  12  Calc.  642,  followed.  Grish  Chtjndee 
Sasmal  v.  Dwarka  Nath  Dinda. 

I.  L.  R.  24  Cale.  640 

Khadir  Moideen  v.  Rama  Naik. 

I.  L.  R.  17  Mad.  12 


79. 


Civil        Proce- 


dure Code  (Act  XIV  of  1882),  s.  32— Limitation 
Act  (XV  of  1877),  s.  22— Adding  pcirty  by  a  Court 
of  its  ou-n  motion.  No  question  of  limitation  arise?, 
and  s.  22  of  the  Indian  Limitation  Act  does  not 
apply  when  the  Court  of  its  own  motion  acts  under 
s.  32  of  the  Code  of  Civil  Procedure  and  orders  that 
the  name  of  any  person  be  added  as  a  defendant. 
Girsh  Chunder  Sasmal  v.  Lhcarka  Nath  Dinda, 
I.  L.  R.  24  Calc.  640,  and  Oriental  Bank  Corpora- 
tion V.  Charriol,  I.  L.  R.  12  Calc.  642,  followed. 
Khadir  Moideen  v.  Rama  Naik,  I.  L.  R.  17  Mad. 
12,  referred  to  ;  and  Imam-ud-din  v.  Liladhar,  I.  L. 
R.  14  All.  524,  dissented  from.  Fakera  Pasb.vn 
V.  BiBi  AziMTJNNisSA     .     I.  Ij.  R.  27  Calc.  540 

4  C.  W.  U".  459 


80. 


Limitation — 


Code    (Act    XIV    of    1882),    s.    372 — Champertor,        Debutter  property — New  defendarU — Limitation  Act 
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PARTIES— conid. 

3.  ADDING  PARTIES  TO  SUITS— tfonfe?. 

(d)  Defendants — contd. 

(XV  of  1877),  s.  22— Civil  Procedure  Code  {Act  XIV 
of  1882),  s.  32 — Sebait,  right  of,  to  he  indemnified. 
Where  relief  is  originally  claimed  against  a  party, 
who  had  to  be  represented  by  some  person,  the  pro- 
per representation  of  that  party  subsequently  made 
has  not  the  effect  of  adding  a  new  "  defendant  " 
to  the  suit.  Plaintiffs  instituted  a  suit  praying 
inter  alia  for  a  decree  for  a  sum  of  money  against  a 
debntter  estate,  the  defendants  to  the  suit  being, 
among  other  persons,  P,  who  was  impleaded  as 
Receiver  of  the  debutter  estate  and  also  in  his  per- 
sonal capacity ;  no  one  of  the  defendants  was 
impleaded  as  representing  the  debutter  estate. 
Subsequently  and  after  the  expiry  of  the  period  of 
limitation  prescribed  for  the  suit,  the  plaint  was 
amended  and  P  was  impleaded  also  as  sebait  and 
representing  the  debutter  estate.  Held,  that  this  was 
not  adding  a  new  defendant  to  the  suit,  and  that 
the  claim  against  the  debutter  estate  was  not  barred 
by  liniitatic  n.  Khem  Karan  v.  Har  Dayal,  1.  L.  R. 
4  All.  37 ;  Prosunno  Kumar  Sen  v.  Mahabharat 
Saha.  7  C.  W.  N.  575,  approved.  Imam-ud-din  v. 
Liladhar,  I.  L.  R.  14  All.  524  ;  Weldon  v.  Neal,  19  Q. 
B.  D.  394  ;  Manni  Kasaundhan  v.  Crooke,  1.  L.  R. 
2  All.  296,  referred  to.  A  sebait,  who  is  obliged  to 
pay  money  of  his  own  for  the  benefit  of  the  debutter 
estate,  is  entitled  to  have  the  same  made  good 
out  of  the  estate.  Peaky  Mohan  Mukeejee 
V.   Naeendka  Nath   Mukeejee   (1905). 

I.  L.  R.  33  Calc.  582 
s.  c.  9  C.  W.  N.  421 


81. 


Limitation   Act 


{XV  of  1877),  s.  22 — Addition  of  party  by  Court 
after  period  of  limitation — Effect — Civil  Procedure 
Code  [Act  XIV  of  1882),  s.  32— Mortgage  suit- 
Remedy  of  mortgagee  against  purchaser  of  portioyi 
of  mortgaged  property,  not  made  a  party  within  time — 
Bengal  Tenancy  Act  {VIII  of  1885),  s.  167— Sale  of 
portion  of  tenure  or  holding — Annulment  of  encum- 
brances. \\Tien  in  a  suit  a  person  is  added  as  a 
party  defendant  at  the  instance  of  the  Court 
after  the  period  of  limitation  applicable  to  the 
suit  has  expired,  s.  22  of  the  Limitation  Act 
applies  and  bars  the  plaintiff's  remedy  as  against 
the  added  defendant.  Grish  Chunder  Sasmal  v. 
Dwarka  Nath  Dinda,  I.  L.  R.  24  Calc.  640  ;  Fakira 
Pasban  v.  Bibi  Azimunnissa,  4  C.  W.  N.  459  : 
s.c.  I.  L.  R.  27  Calc.  540,  overruled.  Oriental 
Bank  Corporation  v.  Chariot,  I.  L.  R.  12  Calc.  642, 
explained.  Imam  Ali  v.  Baij  Nath  Ram  Sahu,  10 
C.  W.  N.  551  :  s.c.  3  C.  L.  J.  576,  approved. 
Where  in  the  course  of  a  suit  to  enforce  a  mortgage, 
but  more  than  12  years  after  the  date  fixed  in  the 
mortgage-bond  for  repayment  of  the  mortgage- 
monej',  the  Court  directed  that  a  purchaser  of  a 
portion  of  the  mortgaged  property  be  added  as  a 
party  defendant  : — Held,  that  the  suit  as  against 
the  added  defendant  was  barred  by  limitation. 
Quaere :  Whther  the  portion  of  the  mortgaged 
property  in  the  hands  of  the  added  defendant  was 
thereby  exempted  from  liability  under  the  mortgage. 


FARTl^S— contd. 

3.  ADDING  PARTIES  TO  SUITS— <on<cf. 
{d)  Defendants — cotKld. 
Ramkinkar  Biswas  v.    Akhil  Chandea  Chow- 
DHUEi  (1907)  .         ,         .new.  W.  350 

82.  Estoppel — Appeal — Procedure. 

Held,  that  when  a  suit  has  been  dismissed  against 
one  of  two  defendants  by  the  Court  of  first 
instance  and  the  defeated  plaintiff  has  not  appeal- 
ed against  that  part  of  the  decree,  the  addition 
of  the  defendant,  against  whom  the  suit  has  been 
dismissed,  to  the  array  of  parties  does  not  empower 
the  appellate  Court  to  pass  against  him  a  decree, 
which  the  Court  of  first  instance  declined  to  pass, 
and  in  the  decision  of  which  Court  the  plaintiff 
chose  to  acquiesce.  Ranjit  Sing  v.  Sheo  Prasad 
Ram,  I.  L.  R.  2  All.  487,  and  Atma  Ram  v.  Bal- 
kishen,  I.  L.  R.  5  All.  266,  followed.  Rup  Jan 
Bibee  v.  Abdul  Kader  Bhuyan,  8  C.  W.  N.  496, 
dissented  from.  Fabzand  Ali  Khan  v.  Bismillah 
Begam  (1905)     .         .         .     I.  L.  R.  27  AIL  23 

83.  Persons  jointly  interested 

with  plaintiff  may  be  made  defendants 
■without  proof  that  they  refused  to  join  as 
plaintiffs.  Where  some  only  out  of  several  per- 
sons jointly  interested  in  a  cause  of  action  bring 
a  suit  impleading  the  others  as  defendants,  such 
suit  is  sustainable  though  it  is  not  sho\Mi  that  the 
parties  joined  as  defendants  refused  to  join  as 
plaintiffs.  Pyari  Mohun  Bose  v.  Kedar  Nath  Ron, 
I.  L.  R.  26  Calc.  409,  followed.  Biri  Singh  v. 
Nau-al  Singh,  I.  L.  R.  24  All.  226,  followed.  Peeia 
Karuppan  v.  Velayutham  Chetty(1906) 

r'^,.  .       I.  Ii.  R.  29  Mad.  302 


84. 


Mut"walli — Suit  for  rent — 3Iut- 


walli — Effect  of  all  mutwallis  not  being  made 
parties  to  a  rent-suit.  'Wliere  the  persons  liable  to 
pay  rent  are  mutwallis,  it  is  essential  that  all  the 
mutwcdlis  should  be  brought  before  the  Court  as 
defendants,  inasmuch  as  mutivallis  stand  in  the 
position  of  trustees.  Abdul  Rab  Chowdhury  v. 
Eggar  (1907)  .         .      I.  L.  R.  35  Calc.  182 

s.  c.  12  C.  W.  N.  160 


(e)  Appellants. 
Parties,     addition    of,    on 


85. 

appeal.  An  Appellate  Court  has  a  discretionary 
power  to  substitute  or  add  a  new  appellant  or  re- 
spondent after  the  period  of  limitation  prescribed 
for  an  appeal.  Court  of  Wards  v.  Gaya  Prasad. 
I.  L.  R.  2  All.  108 

See  Ranjit  Singh  v.  Shed  Prasad  Ram. 
I.  L.  R.  2  All.  487 
Adding      appellants — Pe*- 


86. 


sons  not  parties  origincdly.  Persons  not  .parties  m 
the  original  suit  are  not  entitled  to  have  themselves 
added  as  appellants  in  the  Appellate  Court. 
Watson  &  Co.  v.  Shurno  Moyee  .  9  W.  R.  259 

87.  —  Civil  Procedure 

Code,  ss.  32,  382.  There  is  no  power  in  the  Code 
of   Civil   Procedure   (Act  XIV  of  1882)  to  make  a 
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T  ARTIES -contd. 

3.  ADDING  PARTIES  TO  SOTS— confd. 

(c)  ApPEiXAifTS — concld. 

artv  to  the  suit  a  co-appellant.     Ss.  32  and  582  of 

he  Code  give  to  an  Appellate  Court  power  only  to 

trike  out^the  name  of   a   party,  or   to  direct  new 

narties  to  be  added  to  the  suit,  whether  as  plaintifiEs 

or  defendants.     Vasttdeb  Balkkishka  v.  Salubai. 

I.  li.  B.  10  Bom.  227 


88. 


Adding  assignee 


as  party — As^^gnment  of  interest  pending  suit. 
After  the  dismissal  of  the  plaintiff's  suit,  and  pend- 
ing a  regular  appeal  to  the  High  Court,  the  plaint- 
iffs appUed  for  leave  to  add  the  name  of  a  party  to 
whom  a  share  of  their  right  in  the  subject-matter 
had  been  assigned  subsequently  to  the  dismissal  of 
the  suit  in  the  Court  below.  The  Court  refused  the 
application.    Jameela  r.  Mahomed  HossErs". 

Marsh.  251 :  2  Hay  111 


89. 

vcidoto 


Appeal 


hy 


of  judgment-debtor — Alleged  adopted  son. 
A  judgment-debtor  died.  His  widow  was  there- 
upon placed  on  the  record  as  his  legal  representa- 
tive. In  the  execution-proceedings  which  followed 
the  widow  made  an  appeal  to  the  High  Court 
against  a  certain  order  passed  by  the  Court  execut- 
in2  the  decree.  To  this  appeal,  a  person,  alleging 
himself  to  be  the  adopted  son  of  the  deceased  judg- 
ment-debtor, applied  to  be  made  a  party.  The 
widow  opposed  the  application  denying  the  fact  of 
the  adoption.  Held,  that,  whether  the  applicant 
was  or  was  not  the  adopted  son  of  the  deceased 
judgment-debtor  there  was  no  objection  to  enter- 
ing his  name  on  the  record  if  the  decree-holder 
consented,  as  it  tended  to  his  security  that  this 
should  be  done.  The  applicant  was  accordingly 
made  a  co-appellant  with  the  widow.  Lakshmibai 
r.  SA>"rAPA  Revapa  Shixtre  I.  L  E,  13  Bom.  22 


(/)  Respoxdexts. 


90. 


Adding    respondent — Civil 

Trocedure  Code,  1882,  s.  559— Limitation  Act,  1877. 
The  discretionary  power  of  directing  a  person  to 
be  made  a  respondent,  conferred  on  the  Appellate 
"Court  by  s.  559  of  the  Civil  Procedure  Code,  is 
"not  limited  by  any  provision  in  the  Limitation  Act 
(Act  XV  of  1877).  Maxickya  Moyee  r.  Boeoda 
Pbosad  Mookebjee      .       I.  L.  R.  9  Cale.  355 

11  C.  K  R  430 

Nor  in  the  case  of  the  addition  of  a  defendant. 
■Obie>"tal  Baxk  CoBPOKATioy  f.  Charrioi,. 

1. 1..  R.  12  Calc.  642 


9L 


Appellate    Court 


:ivil  Procedure  Code  (Act  XIV  of  1882),  s  559. 
The  Court  of  first  instance  gave  the  plaintiff  in  a 
suit  for  money  a  decree  against  the  defendant  B,  ex- 
empting the  defendants  A  and  H.  B  appealed,  mak- 
"ing  the  plaintiff  the  respondent  to  the  appeal.  The 
plaintiff  did  not  appeal  from  the  decree  of  the  Court 
of  first  instance  in  respect  of  the  exemption  of  ..4  and 
E.    The  appellate  Court  made  A  a  respondent  to 


PARTIES — contd. 

3.  ADDING  PARTIES  TO  SUITS— con/(?. 

(/)  Respoxdexts — contd. 

the  appeal,  under  s.  559  of  the  Civil  Procedure  Code, 
and,  exempting  B,  gave  the  plaintiff  a  decree  against 
A.  Held,  that,  inasmuch  as  s.  559  does  not  em- 
power an  Appellate  Court  virtually  to  make  an  ap- 
peal for  an  appellant,  who  has  refrained  from 
availing  himself  of  his  privileges  imder  the  law,  by 
introducing  for  him  other  respondents  than  those  he 
has  included  in  his  petition  of  appeal,  and  it  could 
not  be  said  that  A  was  ' '  interested  in  the  result  of 
the  appeal,"  as,  having  the  unappealed  decree  of 
the  Court  of  first  instance  behind  him,  his  position 
was  secure,  the  Appellate  Court  had  improperly 
made  A  a  respondent  to  the  appeal  and  given  a  de- 
cree against  him.     Atma  Ram  v.  Balkishex. 

I.  li.  R.  5  AIL  266 


92. 


Practice — Parties 


to  cross-appeals.  Suit  by  the  adoptive  son  of  the 
obligee  (deceased)  of  a  hypothecation-bond  to  re- 
cover principal  and  interest  due  on  the  bond  against 
the  land  comprised  in  the  hypothecation.  Defend- 
ant No.  1,  the  obligor  of  the  bond,  had  ex- 
ecuted it  as  manager  of  a  joint  Hindu  family, 
of  which  defendant  No.  2  was  a  member,  and 
for  the  rightful  purposes  of  the  family.  The 
family  subsequently  became  divided,  and  the 
hypothecated  property  was  divided  between 
defendants  Nos.  1  and  2.  Defendant  No.  1 
afterwards  hypothecated  part  of  his  .share  for 
a  private  debt  to  defendant  No.  3,  who, 
having  sued  on  his  hypothecation  and  brought 
the  land  to  sale  in  execution,  became  the  purchaser. 
The  District  Munsif  passed  a  decree  for  the  plaintiff, 
against  which  defendants  Nos.  2  and  3  preferred 
separate  appeals,  the  plaintiff  being  the  sole 
respondent  to  each  appeal.  The  District  Judge 
on  appeal  passed  a  decree  directing  that  the 
plaintiff  should  first  proceed  against  all  the  pro- 
perty which  was  not  subject  to  the  hypotheca- 
tion to  defendant  No.  3,  including  the  share  of 
defendant  No.  2.  Defendant  No.  2  preferred  a 
second  appeal  joining  all  the  other  parties.  Held, 
that,  though  both  defendants  Nos.  2  and  3 
preferred  separate  appeals  from  the  original 
decree,  they  only  made  the  plaintiff  respondent,  and 
defendant  No.  3  omitted  to  make  the  appellant 
(defendant  No.  2)  a  party  to  his  api)eal,  but  the 
relief  prayed  for  in  each  appeal  was  that  the  original 
decree  might  be  set  aside  so  far  as  it  was  in  plaintiff 's 
favour  and  against  each  appellant.  Having  regard 
to  the  relief  claimed,  there  was  no  reason  to  hold 
that  the  appellant  (defendant  No.  2)  was  a  neces- 
sary party  to  the  appeal  preferred  by  defendant 
No.   3.     GoPALA  f.   Samixathayyax. 

I.  L.  B.  12  Mad.  255 


9a 


Civil    Procedure 


Code,  s.  559 — Joinder  of  respondents  on  appeal. 
In  1877  the  plaintiff  executed  a  deed  of  hypotheca- 
tion to  one  of  two  partners  to  secure  a  loan  obtained 
from  them  jointly.  In  1881  the  plaintiff  sold,  inter 
alia,  the  hypothecated  property  to  defendants  2  to  4 
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PABTIES— confi. 

3.  ADDING  PARTIES  TO  SUITS— contd. 

{/)  Respondekts — contd. 

and  it  was  arransed  that  the  secured  debt  should  be 
paid  ofiE  by  the  vendees.     They  failed  to  do  this,  but 
in  1882  they  executed  a  mortgage  for  the  amount  due 
in  favour  of  the  other  of  the  tM'o  partners,  and  he 
thereupon  gave  a  written  discharge  to  the  plaintiff, 
who  was  found  to  have  been  acting  in  collusion  with 
him  to  the  disadvantage  of  his  partner,  the  holder  of 
the  hypothecation-bond.     The  latter  brought  a  suit 
in  1885  upon  the  hypothecation-bond,  and  obtained 
a  personal  decree  against   the  present  plaintiff,  who 
did  not  appear  and  defend  this  suit,  the  amount  of 
the  decree  being  declared  to  be  charged  on  the  land 
in  the  possession  of  defendants  2  to   4.     Meanwhile 
defendant  1.  who  was  the  assignee  of  the  mortgage  of 
1832,  had  obtained  a  decree  upon  it  against  defend- 
ant   4.     This  decree  not  having  been  executed,  he 
subsequently  sued  upon  the  mortgage  again,  and 
obtained  a  decree  against  defendants  2  to  4.     The 
plaintiff  now  sued  to  have  the  last-mentioned  decree 
set  aside  and  recover  the  balance  of  the  purchase- 
money  from  defendants  2  to  4.     The  Court  of  first 
instance  passed  a  decree  for  the  amount  claimed, 
and  declared  it  to  be  charged  on  the  land.     Defend- 
ant  1  preferred  an    appeal  in  which  defendants  2 
to  4  were  joined  by  the  Court  of  First  Appeal  which 
dismissed  the  suit.     Held,  that  defendants  2  to  4 
were  rishtly  joined  as  respondents  by  the  Court 
under  the  Civil  Procedure  Code,  s.  559.  Kaxagappa 
V.  SoKKALiNGA      .         .      I.  L.  R.  15  Mad.  362 


94. 


Power     of     the 


Appellate  Court  to  add  parties  as  respondents — 
Codeof  Civil  Procedure  {Act  XIV  of  1882),  s.  559. 
In  a  suit  for  contribution  by  the  plaintiffs  against 
the  defendants,  the  Court  of  first  instance  gave 
the  plaintiffs  a  decree  against  one  defendant  and 
exonerated  the  others.  On  an  appeal  by  the 
defendant  against  whom  the  decree  \^"as  passed,  the 
Appellate  Court  directed  the  defendants  exonerated 
by  the  first  Court  to  be  added  as  respondents,  set 
aside  the  decree  against  the  appealing  defendant, 
and  passed  a  decree  against  the  defendants  who  were 
added  as  respondents,  as  representatives  of  one  S, 
and  ordered  the  amount  so  decreed  to  be  recovered 
from  the  estate  of  her  (S'.s)  husband.  On  appeal 
to  the  High  Court  by  the  defendants,  who  were  thus 
made  liable,  on  the  ground  that  they  were  wrongly 
made  parties  and  no  decrees  could  be  passed  against 
them  : — Held,  that  there  was  nothing  Avrong  in  the 
course  adopted  by  the  lower  Appellate  Court,  and 
by  s.  559  of  the  Code  of  Civil  Procedure  the  defend- 
ants, were  rightly  made  parties.  Atma  Bam  v. 
Balkishen,  I.  L.  R.  5  All.  266,  dissented  from. 
Upendra  Lal  Mtjkherjee  v.  Girindra  Xath 
MuKERJEE  .         .  I.  Ii.  R.  25  Calc.  565 

2  C.  W.  ISr.  425 


95. 


Civil  Procedure 


Code,  s.  ■''SO^Power  of  Appellate  Court  to  add 
respondent — Limitation  Act  (XV  of  1877),  s.  22. 
The  power  of  an  Appellate  Court  to  make  a  per- 
son a  respondent,  under  s.  559  of  the  Civil  Procedure 


PARTIES— cojif'7. 

3.  ADDING  PARTIES  TO  SUITS— conid 
(/)  Respoxdents — conid. 
Code,  is  not  affected  by  the  Limitation  Act  (XV  of 
1877).  In  exercising  its  powers  under  s.  559  of  the 
Civil  Procedure  Code,  an  App'ellate  Court  is  com- 
petent to  make  a  person  a  respondent  who,  in  the 
original  suit,  was  arrayed  on  the  same  side  with  the 
appellant.     Sohka    v.    Khalak    Sikgh 

I.  Ii.  R.  13  All.  78 


1 


96. 


Civil  Procedure 


Code,  s.  559 — Power  of  Court  to  add  respondent — 
Limitation  Act  (XV  of  1877),  s.  22.  Held,  by  the 
Full  Bench,  that  it  is  competent  to  a  Court  sittinc 
under  s.  559  of  the  Code  of  Civil  Procedure  to  add  a 
person  as  respondent  in  an  appeal,  though  the  time 
within  which  an  appeal  might  have  been  preferred 
as  against  such  person  has  expired.  Bindeshri 
Naik  v.  Ganoa  Saran  Sahtj   I.  L.  R.  14  All.  154 

97.  Civil    Procedure 

Code,  1882,  s.  559 — Addition  of  a  party  in  second 
appeal.  A  Court  cannot,  in  a  second  appeal,  act 
under  s.  559  of  the  Code  of  Civil  Procedure,  and  add 
a  party  as  a  respondent  unless  such  party  was  a 
party  to  the  appeal  below,  and  this  notwithstanding 
that  he  was  a  party  to  the  suit  in  the  Court  of  first 
instance.     Chuxni  v.  Lala  Ram. 

I.  L.  R.  16  All.  5 


98. 


Civil     Procedure 


Code,  1882,  ss.  32,  559,  and  587— Addition  of 
parties  on  second  appeal — Appellate  Court,  Power 
of.  The  Court  on  second  appeal  is  competent  to 
bring  on  the  record  persons  who  had  been  originally 
joined  in  the  suit,  but  were  not  joined  in  the  lower 
Appellate  Court.  Chunni  v.  Lala  Ram,  I.  L.  R.  16 
All.  5,  dissented  from.  Paya  Matathil  Apptt  v. 
Kovamel  Amina         .  I.  Ii.  R.  19  Mad.  151 


99. 


Civil    Procedure 


Code  (Act  XTV  of  1882),  ss.  372,  582— Attaching 
creditor  of  decree-holder  seeking  to  be  brought  on 
to  the  record  as  a  respondent.  Held,  that  a  creditor 
of  a  decree-holder  who  had  attached  the  decree 
pending  an  appeal  against  it  was  not  entitled  to  be 
made  a  party  respondent  to  the  appeal  under  ss. 
372  and  582  of  the  Code  of  Civil  Procedure.  Chail 
Behari  Lal  v.  Rakhmal  Das  I.  L.  R.  20  All.  38 


100. 


Poiver      of    the 


Appellate  Court  to  add  parties  as  respondents- 
Code  of  Civil  Procedure  (Act  XIV  of  1882),  s.  559. 
C,  owner  of  a  factorv,  executed  a  hundi  in  favour 
of  B,  and  purchased  land  from  B  from  the  proceeds 
thereof.  C  then  sold  his  factory  to  H,  who  ob- 
tained possession  of  the  land.  In  a  suit  brought 
by  B  upon  the  hundi,  C  and  H  were  made  defend- 
ants, but  C  did  not  appear  in  the  first  instance,  and 
an  ex  parte  decree  was  passed  against  him  alone. 
C  appealed  against  B  without  making  H  a  party 
respondent  to  his  appeal.  The  lower  Appellate 
Court  passed  an  order  adding  fl^  as  a  respondent, 
and  eventually  passed  a  decree  against  H.  On 
second  appeal  by  H  to  the  High  Court : — Held,  re- 
ferring to  s.  559  of  the  Civil  Procedure  Code  (1882), 
that  the  lower  Appellate  Court  was  right  in  adding 
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PARTIES— <-(wirf. 

3.  ADDING  PARTIES  TO  SUITS- 


concld. 


(/)  Respondents — concld. 
H  as  a,  party  respondent  to  the  appeal.  Atma 
Bam  V.  Balkishen,  1.  L.  R.  5  All.  266,  dissented 
from.  Upendra  Lai  Mukerjee  v.  Girindra  Nath 
Mukerjee,  I.  L.  R.  25  Calc.  565,  and  Manickya 
Moyee  v.  Baroda  Prasad  Mookerjee,  I.  L.  R.  9 
Calc.  355,  referred  to.  Hudson  v.  Basdeo  Bajpye 
I.  L.  E.  26  Cale.  109 
3  C.  W.  N.  76 


101. 


Persons    inter- 


PARTIES— ccn'rf. 

5.  SUBSTITUTION  OF  PARTIES. 
(a)  Generally. 
Substitution   of  parties  in. 


ested  in  the  remit  of  the  appeal — Civil  Procedure 
Code,  1882,  s.  559.  In  a  suit  for  possession  of 
land  the  Court  of  first  instance  decreed  the  plaint- 
iff's suit  in  part  against  the  defendants.  Some  of 
the  defendants  appealed  to  the  High  Court  \nthout 
niakins  the  other  defendants  party-respondents. 
The  plaintiffs  preferred  a  cross-objection  under  s. 
561  of  the  Code  of  Civil  Procedure.  The  non- 
appealing  defendants  were  added  as  respondents 
by  an  order  of  the  High  Court  to  the  effect  that  they 
might  be  made  parties  without  prejudice  to  any 
objection  that  might  be  urged  on  their  behalf  at 
the  hearing  of  the  appeal.  The  non-api)ealing  de- 
fendants at  the  hearing  of  the  appeal  contended  that 
they  were  -RTongly  made  parties.  Held,  that  the 
non-appealing  defendants  were  persons  who  were 
interested  in  the  result  of  the  appeal,  within  the 
meaning  of  s.  559  of  the  Code  of  Civil  Procedure, 
and  that  therefore  they  were  rightly  made  parties. 
BiSHrN  Chtbn  Roy  Chowdhby  v.  Jogendra  Nath 
Roy  .  .  .  I.  L.  R,  26  Caic.  114 
102.  Transfer  of  Pro- 
perty Act  (IV  of  1882)  ss.  88,  89— Decree  for  sale 
— Decree  a-signed  before  the  passing  of  an  order 
absolute — Appeal — Assignee  not  made  a  party  to 
appeal  until  after  expiry  of  limitation — Civil  Proce- 
d>  re  Code,  s.  372 — Lis  pendens.  A  decree  under  s. 
88  of  the  Transfer  of  Property  Act,  1882,  being  only 
a  decree  nisi  and  not  a  final  decree,  the  suit  in  which 
such  a  decree  is  passed  does  not  terminate  until  an 
order  absolute  is  made  under  s.  89.  Where,  there- 
fore, such  a  decree  is  assigned  before  anj-  order 
absolute  is  made,  the  assignee  takes  subject  to  all 
the  liabilities  resulting  from  the  application  of  the 
doctrine  of  Us  pendens.  Such  an  assignee,  for  ex- 
ample, may  properly  be  made  a  party,  under  s. 
372  of  the  Code  of  Civil  Procedure,  to  an  appeal 
from  the  decree  preferred  against  his  assignors,  and 
it  is  not  competent  to  him  to  raise  any  defence, 
such  as  a  plea  of  limitation,  to  the  appeal  which 
could  not  be  raised  bv  his  assignors.  Chtnni  Lal 
V.  Abdtx  Alt  Khan  (1901)    I.  L.  R.  23  All.  331 

4.  STRIKING  OFF  PARTIES. 

(a)  Defendants. 

Removal  of  name  of  defendant 

from  record — Civil  Procedure  Code,  1882,  s.  32. 
An  order  striking  the  name  of  a  defendant  off  the  re- 
cord of  a  suit  cannot  be  made  under  s.  32  of  the 
Code  of  Civil  Procedure  at  a  period  subsequent  to 
the  first  hearing  of  the  suit.  Abbasi  Begam  i: 
Imdadi  Jan       .         .         .      I.  L.  R.  18  AIL  53 


execution  proceedings  after  appeal — Re 
presentatives  of  judgment-debtor — Civil  Procedure 
Code,  1882,  ss.  .361  to  372.  The  Civil  Procedure 
Code  does  not  contemplate  the  representatives  of 
the  judgment-debtor  being  placed  on  the  record 
after  the  appellate  decree  has  been  passed.  There 
is  no  express  provision  for  it  in  the  sections  relating 
to  execution.  Ss.  361  to  372  relate  to  changes 
during  suit,  and  speak  only  of  ' '  plaintiffs  ' '  and 
"  defendants  " — terms  which  seem  to  show  that  they 
were  only  intended  to  apply  to  proceedings  up  to 
final  determination  by  the  appellate  decree  and 
not  to  proceedings  in  execution  between  the 
judgment -creditor  and  judgment-debtor.  Hira- 
chand  Harjivandas  v.  Kasturchand  Kasidas. 

I.  li.  R.  18  Bom.  224 


2. 


Legal     representative  " — 


Civil  Procedure  Code,  s.  365 — Abatement  of  suit  or 
appeal.  The  words  ' '  the  legal  representative  ' '  in 
s.  365  of  the  Code  of  Civil  Procedure  must,  where 
there  are  more  than  one  legal  representative,  be  read 
in  the  plural.  Where  only  one  has  been  added  as  a 
party,  the  suit  or  appeal  would  abate.  In  the  case 
of  an  appeal,  either  all  the  representatives  of  the 
deceased  appellant  should  have  been  brought  upon 
the  record  as  appellants,  or  if  any  had  refused  to  be 
joined  as  appellants,  they  should  have  been  brought 
on  as  respondents.  Ghamandi  Lal  v.  Amir  Begaji. 
I.  li.  R.  16  Ali.  211 


3. 


Power  of    Court  to   substi- 


tute parties — Civil  Procedure  Code,  1859.  s.  73. 
A  court  has  no  power  under  s.  73,  Act  VIII  of 
1859,  to  substitute  one  party  for  another,  by  strik- 
ing one  off  and  putting  another  on  the  record.     Bal 

GOBIND  TeWAKEE  v.  HrREENATH  PeRSHAD  SaHOO. 

16  W.  R   183 

See  JcDOOPriTE  Chatterjee  v.  Chunder 
Kant  Bhuttacharjee  .   9  W.  R.  309 


(6)  Plaistiffs. 

4.  Purchaser  v   plaint- 

ifj's  interest.  The  Court  has  no  power  to  allow 
the  purchaser  of  the  rights  of  the  plaintiff  in  a  suit 
to  be  substituted  for  him  on  the  record.  Judoo- 
puttee  Chatterjee  v.  Chunder  Kant  Bhctta- 
charjee  .         .         .         .         9  W.  R.  309 

Saheb  Roy  v.  (  hoonee  Singh    .    9  W.  R.  48T 

Beer  Chunder  Roy  v.  Tumeezoodeen. 

12  W.  R.  87 

See  Bal  Gobind  Tewaree  v.  Hueeenath 
Pershad  Sahoo  .     16  W.  R.  183 

5.  Substitution  of  plaintiff— 

Assignee  of  plaintiff — Waiver  of  objection — Ground 
of  special  appeal.  It  is  not  correct  to  substitute 
the  assignee  of  the  original  plaintiff  as  the  plaintiff^ 
on  the  record,  the  proper  course  being  to  add  him 
as  a  party  plaintiff  if  he  desires  it.  AYhere,  however, 
the  substitution  is  made  before  judgment  in  the  first 
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PARTIES— cowfrf. 

5.  SUBSTITUTION  OF  PARTIES— conid. 

(&)  Plaintiffs — contd. 

Court,  and  is  not  objected  to,  and  there  is  no  alle- 
gation that  any  party  had  been  prejudiced  thereby, 
the  error  will  not  be  considered  in  special  appeal. 
Judooputtee  Chatterjee  v.  Chiinder  Kant  Bhtitta- 
charjee,  9  W.  E.  309  ;  Sakeh  Boy  v.  Choonee  Singh, 
9  W.  R.  487,  considered  and  explained.  Shushee 
Bhoosux  v.  Muddon  Mohun  Chattopadhya. 

2  C.  L.  R.  287 

6.   -. —   Consent  of  partiea 

— Irregidarity — Death     of     plaintiff.     During     the 
pendency  of  a  suit  brought  by  a  Hindu  widow  to  re- 
cover p  isfcssion  ff  her  hasband'.s  estate,  the  widow 
died,    and   two    claimants    (first   a   female   on   the 
strength  of  a  will  executed  by  the  widow,  and  after- 
wards the  heir  of  the  deceased  husband)  were  made 
co-plaintiffs.     Held,   that,    although    it    was    not 
strictly  regular  or  usual  to  allow  the  two  claimants 
to  come  upon  the  record  as  co-plaintifiPs,  the  ir- 
regularity had   beei  cured  by  the  consent  of  the 
parties,  it  being  for  their  advantage  that  the  trial 
should  proceed,  and  that  the  co-plaintiffs  should  be 
^eft  in  possession  of  any  decision  which  they  might 
obtain  against  the  defendants,  and  allowed  to  settle 
the  question  arising  between  themselves  in  other 
proceedings.     Parbtjtty  v.  Higgin  17  W.  R.  475 
s.c.  Paebatti  v.  Bhikun    .  .8  B.  L.  R.  Ap.  98 
7.    Mahing  defend- 
ants plaintiffs    after  suit  by  them  would  be  barred 
— Limitation — Civil   Procedure   Code,    1882,    s.    32 
— Suit  to  set  aside  sale.     A  mitta  held  by  tenants 
in  common  was  sold  for  arrears  of  revenue  at  a  time 
when  the  owners  of  a  moiety  thereof  were  minors. 
In  a  suit  brought  by  the  mother  of  these  minors  on 
their  behalf  against  the  Collector  to  set  aside  the 
sale,  the  plaintiffs    impleaded   also  the  other  pre- 
vious owners,  of  whom  one  was  the  purchaser  at  the 
sale.     Two    otjiers,    in    their    written    statement, 
pleaded  that  the  purchase  had  been  made  in  fraud 
of  their  rights,  and  claimed  to  be  still  entitled  to 
their  shares  in  the  mitta  on  the  ground  that  the 
purchaser  must  be  held  to  have  purchased  for  their 
benefit  (Indian  Trusts  Act,     1882,  s.   90).     They 
further  claimed  that,  should  the  sale  be  set  aside  so 
far  as  the  plaintiff's  interests  were  concerned,  the 
sale  of  their  interests  also  should  be  held  to  be  null 
and  void.     Before  the  suit  came  on  for  hearing,  the 
District  Judge  suo  mot'i  ordered  that  these  two  de- 
iendants  should  be  made  plaintiffs  in  the  suit  under 
s.  32  of  the  Code  of  Civil  Procedure.     At  the  date 
when  this  order  ■v^'as  made,  the  claim  of  these  de- 
fendants, had  they  sued  to  set  aside  the  sale  in  their 
own    interest,    was    barred   by    limitation.     Held, 
that  the  order  was   illegal.     Krishna   v.   Mekam- 
PEEUMA.     Krishna  v.  Collector  of  Salem.  i 

I.  L.  R.  10  Mad.  44    i 


PARTIES— conid. 


8. 


Death  of    plaint- 


iff after  judgment.  When  a  person  desires  to  be 
added  as  representative  upon  the  death  of  a  plaint- 
iff after  judgment,  he  must  satisfy  the  Court  that 
he  is  the  proper  person  to  be  so  added.  Muhammad 
JHusAiN  V.  Khushalo       .         I.  Ii.  R.  9  All.  131 


5.  SUBSTITUTION  OF  PARTIES— confci. 


(6)  Plaintiffs — contd. 


9. 

Code, 


188-2 


~ Civil  Procedure 

365,    367 — Procedure   when   rival 


parties  claim  to  be    the  representatives  of  deceased- 
plaintiff — Rival  claimants — Appeal — Appeal  by  one 
plaintiff  against  another.     Pending  a  suit  for  re- 
demption, one  of  the  plaintiffs  died.     Thereupon 
A,  claiming  as  the  adopted  son,  and  B,  as  the 
daughter  -of   the   deceased,   made   separate   appli- 
cations under  s.  355  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  to  be  placed  on  the  record.     The 
I    Subordinate  Judge  ordered  both  claimants  to  be 
entered  on  the  record  as  legal  representatives  of  the 
deceased  plaintiff,  and  proceeded  with  the  suit.     At 
the  hearing  he  found  that  A's  adoption  was  proved, 
and  that  B  was  not  the  legal  heir  of  the  deceased. 
He  therefore  passed  a  decree  for  redemption  in  A's 
favour.     Against  this  decree  B  appealed,  making  A 
alone  the  respondent  in  the  appeal.     The  Appellate 
Court  held  that  B,  and  not  A,  was  the  heir  of  the 
deceased.     It   therefore    passed   a   decree   in   B's 
favour  and  against  A.     On  second  appeal  to  the 
High   Court  -.—Held,  that  the   Subordinate   Judge 
could  not,  under  s.  377  of  the  Code  of  Civil  Proce- 
dure, admit  on  the  record  both  the  rival  claimants 
as  legal  representatives  of  the  deceased  plaintiff,  or 
adjudicate  by  his  decree  between  their  rival  claims. 
Held,  also,  that  the  Appellate  Court  ought  not  to 
have  allowed  one  plaintiff  to  appeal  against  the 
other,  or  to  have  decided  the  rights  of  different 
plaintiffs  inter  se.     Vithu  v.  Bhima. 

I.  L.  R.  15  Bom.  145 

10.    Civil    Procedure 

Code,  1882,  ss.  365  and  367 — Representation  of  a 
deceased  plaintiff.  S.  355  of  the  Code  ?'of  Civil 
Procedure  presupposes  that  the  party  claiming  to 
represent  a  deceased  plaintiff  is  his  legal  representa- 
tive, but,  if  the  representative  character  is  denied, 
or  when  two  or  more  persons  claim  it,  the  procedure 
prescribed  by  s.  377  of  the  Code  should  be  followed. 
Oula  v.  Beepathee      .      I.  Ii.  R.  17  Mad.  208 


IL 


Dekkan    Agri- 


culturists' Act  (Z  VII  of  1879),  ss.  49  and  74— Con- 
ciliation agreement  forwarded  to  be  filed  in  Court — 
Death  of  plaintiff — Substitution  by  the  conciliator  of 
the  name  of  the  deceased's  heir  on  the  return  of  the 
agreement  by  the  Subordinate  Judge — Practice. 
A  plaintiff  applied  to  a  conciliator  appointed  under 
the  Dekkan  Agriculturists'  Relief  Act  (XVII  of  1879) 
for  an  amicable  settlement  of  a  dispute  between 
himself  and  the  defendant,  and  came  to  an  agree- 
ment disposing  of  the  matter  which  was  duly  for- 
warded to  the  Subordinate  Judge  to  be  filed  in 
Court.  On  receipt  of  the  agreement,  the  Sub- 
ordinate Judge  issued  notices  to  the  parties  to  show 
cause  why  the  agreement  should  not  be  filed,  and 
was,  on  the  day  of  hearing,  informed  that  the  agree- 
ment could  not  be  filed  o\ving  to  plaintiff's  death. 
The  agreement  was  then  returned  to  the  conciliator, 
who  entered  therein  the  name  of  the  deceased 
plaintiff's  heir  and  forwarded  it  to  the  Subordinate 
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PARTIES— confef. 

5.  SUBSTITUTION    OF   PARTIES— confi. 

(6)  Plaiutiffs — contd. 
Judge.  A  question  having  thereupon  arisen  as  to 
whether  the  conciliator  could  enter  on  the  record 
tlie  name  of  the  heir  of  the  deceased  plaintiff : — 
Held,  that,  although  there  is  no  provision  in  the 
Dekkan  Agriculturists'  Relief  Act  empowering 
a  conciliator  to  enter  the  name  of  the  heir 
of  a  party,  and  Government  have  not  apparently 
under  s. "  49  (a)  of  the  Act  made  any  rules 
regulating  the  procedure  before  conciliators  in 
this  respect,  yet  when  a  Subordinate  Judge 
is  seized  of  a  conciliation  agreement,  there  is  a 
proceeding  before  him  under  the  Act.  He  should 
therefore,  under  s.  74  of  the  Act,  follow  the 
provisions  of  the  Gvil  Procedure  Code  (Act  XIV  of 
1S82)  in  regard  to  placing  on  the  record  the  heirs  of 
the  deceased  parties.  Nabayaxdas  Sakhakam  v. 
KoxDi        .         .         .       I.  Ij.  R.  19  Bom.  202 


12. 


Representa- 


tives of  deceased  tcidotc — Civil  Procedure  Code 
1S82,  s.  365 — "  Legal  representatives  " — Rever- 
onary  heirs  of  husband.  On  the  death  of  a  Hindu 
r-iress,  after  institution  of  a  suit  to  recover  pro- 
perty belonging  to  her  deceased  husband,  the  re- 
versionary heirs  of  the  husband  are  her  legal  re- 
presentatives to  proceed  with  the  suit  within  the 
meaning  of  s.  365  of  the  Civil  Procedure  Code. 
Ramkishore  Chuckerbutty  v.  Kallykanto  Chuckerbutiy 
I.  L.  R.  6  Calc  479,  applied.  Katama  Natchiar  v. 
The  Rajah  of  Shivagunga,  9  3Iqo.  I.  A.  539,  and 
Hari  Nath  ChcMerjee  v.  Mothurmohun  Goswami, 
I.  L.  R.  21  Calc.  8,  referred  to.  Pbemmoyi  Choubh- 
KAXi  V.  Pkeoxath  Dhtjr    I.  L.  B.  23  Calc.  636 


13. 


Legal  repre- 
tmdow — Civil  Procedure  Code, 


cintative  of  Hindu 
■s.  365 — Reversioner.  A  reversioner  succeeding  to 
the  estate  of  a  deceased  person  after  the  death  of  the 
widow  of  that  person  would  be  bound  by  a  decree 
obtained  against  the  widow,  provided  that  there 
was  a  fair  trial  of  the  suit  in  which  the  decree  was 
passed.  Consequently  the  widow's  right  to  sue 
survives  to,  and  devolves  on,  the  heir  of  her  hus- 
band entitled  to  the  estate,  and  such  heir,  and  not 
her  personal  heirs,  should  be  held  to  be  her  legal 
representative  for  the  purposes  of  s.  365  of  the  Code 
of  Civil  Procedure.  Katama  Natchiar  v.  The  Rajah 
of  Shivagunga,  9  Moo.  I.  A.  539;  Hari  Nath 
Chatterjee  v.  Mothurmohun  Goswami,  I.  L.  R.  21 
Calc  8,  and  Premmoyi  Choudhrani  v.  Preonath 
Dhur,  1.  L.  R.  23  Calc.  636,  referred  to.     Tribhc- 

WAX    SUXDAE  KUAR  V.  SbI  NaBAIX    SiXGH. 

I.  L.  B.  20  All.  341 

14. _   Civil    Procedure 

Code  (Act  XIV  of  1882),  s.  372— Application  for 
revival  of  suit — Limitation — Application  in  a  pend- 
ing suit.  In  a  suit  for  a  declaration  of  the  rights 
of  the  parties  and  for  partition  a  preliminary  de- 
cree was  made  on  the  12th  July  1887,  declaring 
the  rights  of  the  parties  and  directing  partition. 
iSince  then  no  steps  had  been  taken  to  carry  out  the 
decree.     The  plaintiff,  the  father  of  the  petitioners, 

VOL.   IV. 


PARTIES— con/i. 

5.  SU^BSTITUTION  OF  PARTIES— confef. 

(6)  Plaettipfs — contd. 

died  in  December  1891,  leaving  the  petitioners,  who 
now  applied  to  have  the^uit  revived  in  their  name. 
One  defendant  opposed  the  application  on  the 
ground  that  it  was  barr^  by  limitation  under  s.  372, 
Civil  Procedure  Code.  He  also  alleged  that  he  was 
an  infant  at  the  time  the  suit  was  instituted,  and 
was  not  aware  of  any  of  the  proceedings  till  notice 
of  this  application.  Held,  that  the  application  was 
made  in  a  pending  suit,  and,  though  falling  within 
s.  372,  Civil  Procedure  Code.was  not  time-barred,  the 
right  to  apply  being  one  which  accrues  from  day  to 
day.  KedarNath  Dutt  v.  Harra  Chand  Dutt,  I.  L.  R. 
8  Calc.  420,  and  Baroda  Kant  Mitter  v.  Aghore 
Nath  Neogy  (unreported).  Suit  No.  265  of  1882. 
(Sale,  J.) — That  the  question  as  to  whether  the 
defendant  was  aware  of  the  proceedings  could  not  be 
considered  at  that  stage  of  the  case.     Ram  Nath 

BhATTACHEBJEE  v.  Uma  CHABAy  SiBCAB. 

3  C.  W.  N.  758 


15. 


Civil    Procedure 


Code  [Act  XIV  of  1882),  ss.  372,  5S8  [21)— Devolu- 
tion of  interest  pending  suit — Chota  Nagpore  In- 
cumbered Estates  Act  (VI  of  1876),  s.  16 — Manager 
of  incumhered  estate — Owner — Appeal  from  order  dis- 
allowing objections  to  substitution — Reports  of  cases. 
The  words  "  devolution  of  interest,"  in  s.  372  of 
the  Civil  Procedure  Code,  do  not  mean  only  de- 
volution by  death,  but  are  applicable  to  a  case  in 
which,  pending  a  suit  instituted  by  the  Manager 
of  a  Chota  Nagpore  incumbered  estate,  the  estate 
is  released  from  management  and  restored  to 
the  owners.  It  is  open  in  such  a  case  to  per- 
sons, alleging  themselves  to  be  owners  of  the 
estate,  to  apply  to  be  made  plaintiffs  in  the 
place  of  the  Manager,  under  s.  372  of  the 
Civil  Procedure  Code.  On  an  application  for 
substitution  made  under  s.  372  of  the  Civil  Proce- 
dure Code,  it  was  objected  that  the  application 
could  not  be  granted,  but  the  Court  overruled  the 
objection  and  ordered  the  substitution  applied  for. 
Held,  that  the  order  for  substitution  was  practically 
the  same  as  an  order  disallowing  objections,  and 
that  there  was  nothing  in  the  terms  of  s.  588,  cl. 
(21),  of  the  Civil  Procedure  Code  to  prevent  an 
appeal  from  that  order.  Soubisdba  Mohux 
Tagore  r.SiBOMOT  Debi  (1900). 

I.  li.  B.  28  Calc.  171 :  s.e.  5  C.  W.  N.  307 


16. 


Civil    Procedure 


Code  (Act  XIV  of  1882),  ss.  365,  367,  588,  d.  (18), 
and  591— Limitation  Act  (XV  of  1877),  Sch.  II, 
Art.  175  A — Suit  to  recover  possession — Death  of  the 
plaintiff  pending  suit — Legal  representative — Private 
Practice— Procedure.  On  the  30th  November,  1897, 
Mahadev  Narayan  sued  to  recover  certain  property 
from  the  defendants.  He  died  on  the  27th  Feb- 
ruary, 1899,  and  his  niece  Balabai  (his  sister's 
daughter)  applied  to  be  put  on  the  record  as  his  heir 
and  legal  representative.  It  did  not  appear  that 
the  defendants  had  notice  or  knowledge  of  her 
application,  and  on  the  5th  June,  1899,  her  name 
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PARTIES— con<rf. 

5.  SUBSTITUTION  OF  PARTIES— cowfrf. 

(6)  Plaintiffs — contd. 
■«as  placed  on  the  record,  under  s.  365  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  In  Julj% 
1899,  Balabai  applied  to  be  allowed  to  prosecute  the 
suit  as  a  pauper.  The  defendants  opposed  this, 
but  took  no  objection  to  her  right  to  appear  as 
Mahadev's  representative.  In  August,  1899,  the 
first  defendant  filed  his  written  statement,  in  which 
for  the  first  time  he  raised  the  question  as  to  Bala- 
bai's  right  to  represent  the  deceased  plaintiff 
Mahadev.  The  case  subsequently  came  on  for 
hearing,  and  issues  were  raised  on  the  pleadings, 
the  first  issue  being  whether  Balabai  was  Mahadev 's 
legal  representative.  Evidence  was  taken  on  all  the 
issues,  and  the  Court  found  all  of  them  in  Balabai 's 
favour,  and  passed  a  decree  accordingly.  The 
defendant  appealed,  and  the  Appellate  Court,  being 
of  opinion  that  other  issues  were  unnecessary  until 
the  issue  as  to  Balabai 's  right  to  represent  Mahadev 
was  decided,  raised  only  one  issue  upon  that  point. 
It  found  that  Balabai  was  not  the  nearest  heir  and 
legal  representative  of  the  deceased  plaintiff  Maha- 
dev, and  thereupon  it  reversed  the  lower  Court's  de- 
cree and  dismissed  the  suit.  On  second  appeal  : 
Held  by  Chakdavarkar  and  Batty,  JJ.  (Aston, 
J.,  dissenting),  reversing  the  decree  and  re- 
manding the  case  for  a  decision  on  the  merits,  that 
the  lower  Appellate  Court  was  wrong  in  going  into 
the  question  as  to  Balabai's  right  to  represent  the 
deceased  plaintiff  Mahadev,  and  in  dismissing  the 
suit  on  finding  that  she  had  no  such  right.  Per 
Chandavarkar,  J. — The  Subordinate  Judge  acted 
rightly  under  s.  355  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882)  in  placing  Balabai  on  the  record.  It 
was  doubtful  whether  he  could  afterwards  re-open 
the  question  and  consider  it  at  the  hearing  under 
s.  377.  But,  assuming  that  he  could,  he  decided  it 
^ith  the  other  issues.  His  decision  on  that  point 
was  an  order  appealable  under  cl.  (18)  of  s.  588. 
But  the  defendant  did  not  appeal  against  that 
order.  He  appealed  against  the  whole  decree, 
and  in  his  appeal  he  objected  to  the  order.  Under 
s.  591,  however,  he  could,  in  such  case,  only  object 
to  the  order  if  it  affected  the  decision  of  the  case. 
It  was  not  shown  that  the  order  made  by  the 
Subordinate  Judge  under  s.  367  had  affected  the 
decision  of  the  case.  There  is  no  provision  in  the 
Code  that,  if  a  person  claiming  as  legal  re- 
presentative of  a  deceased  plaintiff  fails  to  prove 
that  he  holds  that  position,  the  suit  must  be 
dismissed.  Inasmuch  as  the  defendant  had  failed 
to  show  that  the  order  under  s.  377  had  affected 
the  decision,  the  lower  Appellate  Court  ought  not 
to  have  reversed  the  decree  of  the  Court  of 
first  instance,  Balabai  v.  Ganesh  Shankar 
Pandit  (1912)  .         .     .     I.  L.  R.  27  Bom.  162 


17. 


Civil  Procedure 


Code  {Ad  XIV  of  1882),  s.  3 15— Application  to  be 
brought  on  record  in  place  of  deceased  plaintiff — 
Order — Continuance  of  suit — Objection  by  defendant 
at  late  stage  of  case — Procedure.     L  instituted  a  suit 


PARTIES— con<d. 

5.  SUBSTITUTION  OF  PARTIES— confd. 
(6)  Plaintiffs — contd. 

to  recover  a  debt,  and  died  while  the  suit  was  pend- 
ing, leaving  no  issue.  Within  two  and-a-half 
months  of  his  decease,  his  widow  applied,  under  s. 
355  of  the  Code  of  Civil  Procedure,  as  the  legal  re- 
presentative of  the  deceased  plaintiff,  to  have  her 
name  entered  on  the  record  in  his  place.  She  was 
brought  on  the  record  accordingly,  and  adjourn- 
ments took  place,  and  during  several  weeks  there- 
after the  suit  was  partially  heard.  A  defendant 
then,  after  a  number  of  witnesses  had  been  examin- 
ed, presented  a  petition,  purporting  to  be  under 
ss.  365  and  367  of  the  Code,  stating  that  it  had  be- 
come evident  from  the  deposition  of  plaintiff's  se- 
cond witness  that  plaintiff's  husband  had  left  an 
undivided  brother.  The  petitioner  asked  the  Court 
to  decide  the  question,  under  s.  367,  as  to  who  Avas 
the  legal  representative  of  the  deceased  plaintiff. 
The  District  Munsif  heard  the  parties,  and  (without 
making  an  elaborate  inquiry)  held  that  the  widow 
was  the  proper  heir  (and  should  produce  a  succes- 
sion certificate  before  judgment  should  be  deli- 
vered), but  he  also  directed,  in  order  to  prevent 
future  disputes,  that  the  alleged  undivided  brother 
should  be  joined  as  a  party.  A  petition  signi- 
fying his  consent  to  be  so  joined  was  filed 
by  the  last  mentioned  person.  Held,  that  the 
order  was  right.  Under  s.  365  of  the  Code,  the 
Court  was  bound  to  proceed  with  the  suit  after  the 
name  of  the  applicant  had  been  entered  on  the  re- 
cord in  place  of  the  deceased.  The  right,  if  any, 
of  the  defendant,  to  object  to  the  widow  being 
added  as  legal  representative  in  place  of  her  de- 
ceased husband,  arose  on  the  death  of  the  plaintiff, 
and  the  defendant  was  bound  to  have  used  all  rea- 
sonable diligence  in  acquainting  himself  with  the 
state  of  the  family  of  the  deceased,  with  a  view  to 
ascertaining  \\hether  his  widow  was  entitled  to 
prosecute  the  suit  as  his  legal  representative.  Ob- 
jection, if  raised  at  all,  should  have  been  raised  at 
the  earliest  opportunity,  and  failure  to  obejct  then 
precluded  the  defendant  from  raising  it,  as  he  had 
done,  at  a  late  stage  of  the  suit.  Oula  v.  Beepathee, 
I.  L.  R.  17  Mad.  209,  and  Subbayya  v.  Saminaday- 
yar,  I.  L.  R.  18  Mad.  436,  distinguished.  Mee- 
NATCHi  AcHi  V.  Ananthanaeayana  Ayy'ar  (1902). 
I.  li.  R.  26  Mad.  224 


18. 


Limitation    Act 


{XV  of  1877),  s.  22— Civil  Procedure  Code  {Act  XIV 
of  1882),  s  437 — Suit  brought  by  executor — Bene- 
ficiaries, names  of,  subsequently  substituted  as  plaint- 
iffs. Where  a  suit  for  recovery  of  possession  was 
brought  by  an  executor  on  the  14th  September 
1898,  and  the  names  of  the  beneficiaries  who  took 
possession  of  the  estate  during  the  pendency  of  the 
suit  were  substituted  as  plaintiffs  on  the  23rd 
November,  1900  : — Hdd,  that  no  new  plaintiffs 
were  substituted,  within  the  meaning  of  s.  22  of  the 
Limitation  Act,  and  that  the  substitution  of  the 
names  of  the  plaintiffs  did  not  make  a  new  suit. 
Janhabi  Chowdhurani  v.  Brojo  Mohini  Chow- 
DHURANi  (1903)       .         .         .     7  C.  W.  N.  817 
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TARTIES— cofrfd. 

5.  SUBSTITUTION  OF  PARTIES— con <d. 


19. 


(6)  Plaintiffs — concld. 
.  Civil    Procedure 


Code  {Act  XIV  of  1882),  s.  27— Court  has  'power  to 
order  right  persons  to  be  substituted  as  plaintiffs  even 
when  original  plaintiff  had  no  right  to  sue.  Under 
s.  27  of  the  C<^e  of  Civil  Procedure  when  a  suit  is 
instituted  in  the  name  of  a  wTong  person  as  plaintiff 
by  a  bond  fide  mistake,  the  Court  has  power  to  sub- 
stitute the  names  of  right  persons  as  plaintiffs  and 
this  power  is  not  excluded  in  cases  where  the  person 
originally  suing  has  no  right  to  institute  the  suit. 
Chunder  Coomar  Roy  v.  Gocool  Chunder  Bhutta- 
charjee,  I.  L.  R.  6  Calc.  370,  referred  to.  Krishna 
Boi  t\  The  Collector  axd  Government  Agent, 
Tanjore  (1907)  .  .  I,  li.  R.  30  Mad.  419 
20.  — Parties,  substi- 
tution of — Assignment — Assignee  substituted  after 
period  of  limitation — Civil  Procedure  Code  (Act  XIV 
of  1882),  8.  372— Limitation  Act  (XV  of  1877),  s.  22. 
In  a  suit  brought  within  the  period  of  limitation 
the  name  of  the  assignee  of  the  original  plaintiff 
was,  after  expiry  of  the  period,  substituted  for 
that  of  the  latter  which  was  struck  off  the  record. 
Held,  that  s.  22  of  the  Limitation  Act  was  applicable 
and  that  if  a  person  who  has  not  been  on  the  record 
is  substituted  as  a  plaintiff  in  the  place  of  the  origi- 
nal paintiff  under  s.  372  of  the  Code  of  Civil  Pro- 
cedure, the  person  so  substituted  must  be  taken 
to  be  brought  on  the  record  subject  to  the  law  of 
limitation  applicable  to  the  case.  That  section  does 
not  exclude  the  operation  of  s.  22  of  the  Limitation 
Act  and,  except  in  the  case  of  the  legal  represen- 
tative of  a  deceased  party,  the  person  substituted  as 
plaintiff  must  be  regarded  as  a  new  plaintiff  within 
the  meaning  of  the  latter  section.  Harak  Chand 
V.  Deonath  Sahay,  I.  L.  R.  25  Calc.  409,  approved. 
Suput  Singh  v.  Imrit  Tewari,  I.  L.  R.  5  Calc.  720, 
disapproved  and  distinguished.  Abdul  Rakvian 
V.  Amir  Ali  (1907)     .         .  I.  Ii.  B.  34  Calc.  612 


2L 


(c)  Defendants. 
-    Substitution  of  defendant 


— Death  of  defendant.  As  soon  as  it  is  showTi  that 
a  defendant  was  dead  at  the  time  the  plaint  was  filed 
the  Court  ought  to  refuse  to  proceed  further  in  the 
suit,  and  to  leave  it  to  the  plaintiff  to  begin  de  novo 
against  the  proper  person.  Surnomoyee  v.  Bykunt 
Chcnder  MtJSTOFEE     .         .         .25  "W.  R.  17 


22. 


Death  of  defend- 


ant— Representative  of  deceased  defendant.  Where 
the  plaintiff  in  a  suit  prays  that  a  person  may* 
be  substituted  on  the  record  as  the  heir  of  a  defend- 
ant who  has  died,  the  Judge  should  raise  an  issue 
as  to  whether  the  person  sought  to  be  substituted  is 
the  heir  of  the  deceased  defendant.  Kanai  Lall 
Khan  v.  Sashi  Bhusan  Biswas. 

I.  Ii.  R.  6  Calc.  777 
8  C.  Ii.  R  117 

23. . Procedure — Death. 

of  debtor  after  attachment  and  before  sale — Repre- 
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5.  SUBSTITUTION  OF  PARTIES— con f<f. 

(c)  Defendants — ccmtd. 

sentatives  not  made  parties — Sale  illegai.  Where  a 
judgment-debtor  died  after  his  land  had  been 
attached  and  the  creditor  brought  the  land  to 
sale  without  making  the  representatives  of  the  de- 
ceased parties  to  the  proceedings  : — Held,  that  the 
sale  was  illegal  and  must  be  set  aside.  Ramasami 
Ayyangar  v.  Bagirathi  Ammal. 

I.  L.  R.  6  Mad.  180 


24. 


Civil   Procedure 


Code,  ss.  372,  647 — Assignment  after  decree  in 
Court  of  first  instance — Assignee  made  party  after 
appellate  decree  for  purposes  of  execution.  S.  372 
of  the  Civil  Procedure  Code  cannot  be  applied 
to  the  assignment,  creation,  or  devolution  of  an 
interest  subsequent  to  the  decree  in  a  suit.  The 
section  has  no  application  to  proceedings  in  execu- 
tion of  decree  ;  and  a  Court  has  no  jurisdiction, 
reading  s.  372  with  s.  647,  to  bring  in  a  party  after 
decree  and  make  him  a  judgment-debtor  for  the 
purposes  of  execution.  Gocool  Chunder  Gossamee 
\.  Administrator-General  of  Bengal,  I.  L.  R.  5  Calc. 
726,  and  Attorney-General  v.  Corporation  of  Birming- 
ham, L.  R.  15  Ch.  D.  423,  refened  to.  Where  a 
Court  had  so  acted,  by  an  order  which  might  have 
been,  but  was  not,  made  the  subject  of  appeal  under 
s.  588  of  the  Code  : — Held,  that,  as  there  was  no 
jurisdiction  to  make  such  an  order,  the  party  ag- 
grieved was  competent  to  object  thereto  on  appeal 
from  a  subsequent  order  enforcing  execution  against 
him  as  a  judgment-debtor.  Goodall  v.  MrssooRiE 
Bank        .         .         .         .      I.  L.  R.  10  AIL  97 


25. 


Civil  Procedure 


Code,  ss.  23M,  332,  588 — Death  of  judgment -debtor 
between  order  for  possession  in  execution  of  decree 
and  delivery  of  possession — Appeal  against  appellate 
order  reversing  an  order  under  s.  332.  A  decree - 
holder  in  a  District  Munsif's  Court  obtained  an 
order  for  possession  of  land  in  execution  of  his  decree 
on  20th  August,  on  which  day  the  judgment- 
debtor  died.  Possession  was  delivered  on  28th 
August.  The  persons  possessed  presented  a  peti- 
tion under  s.  332  of  the  Code  of  Civil  Procedure 
disputing  his  right  to  be  put  into  possession,  on  the 
ground,  inter  alia,  that  the  judgment-debtor  was 
not  represented  on  the  record.  On  appeal  against 
the  appellate  order  of  the  District  Judge  : — Held, 
assuming  that  the  order  for  possession  was  made 
prior  to  the  death  of  the  judgment-debtor,  that  there 
was  no  necessity  for  the  decree-holder  to  bring  any 
other  person  on  to  the  record  between  the  date  of 
that  order  and  the  date  on  which  the  order  was 
executed.  Ramasami  v.  Bagirathi,  I.  L.  R.  6  Mad. 
180,  distinguished.     Biyyakka  v.  Fakira. 

I.  Ii.  R.  12  Mad.  211 


26. 


Civil   Procedure 


Code,  ss.  234,  368 — Sale  in  execution  of  decree — 
Death  of  judgment -debtor  after  attachment  and  before 
sale — Representatives  not  joined.  A  decree-holder 
attached  land  of  the  judgment-debtor  in  execution 
of  his  decree  and  a  sale-proclamation  was  made ; 
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the  judgment-debtor  died,  and  his  legal  represen- 
tatives were  not  brought  on  to  the  record,  but  the 
execution  proceeded  to  sale.  Held,  that  the  repre- 
sentatives should  have  been  substituted  as  parties 
on  the  record,  and,  this  not  having  been  done,  the 
sale  should  be  set  aside.  Ramasami  Ayyangar  v. 
Bagirathi  Ammal,  I.  L.  R.  6  Mad.  180,  followed. 
Krishna  YYA  v.  Unnissa  Beg  am. 

I.  L.  B.  15  Mad.  399 

Groves  v.  Administkator-General  of  Madras. 
I.  L.  R.  22  Mad.  119 

[Contra)  Shed  Prasad  v.  Hira  Lal. 

I.  L.  R.  12  All.  440 


27. 


Civil   Procedure 


Code  [Act  XIV  of  1882),  s.  3'i8 — Bringing  one  out  of 
several  legal  representatives  of  a  defendant  on  record — 
Effect  of  decree  on  the  estate — Income  Tax  Act  [II  of 
1886) — Sal?,  of  property  for  arrears  of  tax — Lis 
pendens — Purchase  at  sale  for  arrears  of  income- 
tax — Subsequent  sale  in  execution  of  prior  mortgage 
decree — Duty  of  purchaser  at  revenue  sale  to  pay 
amount  due  under  mortgage  and  prevent  sale  in 
execution.  Plaintiff,  as  the  assignee  of  a  mort- 
gage executed  by  the  father  of  first  defendant,  sued 
the  mortgagor,  in  1894,  on  the  mortgage.  During 
the  pendency  of  the  suit,  and  before  the  decree  in  it 
was  passed,  the  mortgagor  died.  Plaintifi  thereupon 
brought  the  first  defendant  on  the  record,  as  legal 
representative,  under  s.  368  of  the  Code  of  Civil 
Procedure.  In  December,  1894,  a  decree  for  sale 
was  passed,  which  was  never  impeached  as  being 
fraudulent  or  collusive.  As  a  fact,  first  defendant 
was  not  the  sole  legal  representative  of  the  mort- 
gagor, who  left  two  other  sons  and  three  daughters. 
The  second  son  was,  at  a  date  subsequent  to  the 
decree,  assessed  to  pay  income-tax,  for  arrears  of 
which  the  mortgaged  property  Mas  sold  (under  the 
Revenue  Recovery  Act)  and  purchased  by  second 
defendant  in  1896.  In  1897  the  mortgaged  pro- 
perty was  sold  in  execution  of  the  decree  in  plaint- 
ifE's  suit  on  the  mortgage,  and  plaintiff  became  the 
purchaser,  the  sale  being  confirmed  soon  after,  and 
plaintiff  obtaining  a  sale  certificate  which  pur- 
ported to  convey  the  ^hole  of  the  mortgaged  pro- 
perty to  him,  and  obtaining  delivery  of  the  pro- 
perty, under  s.  318  of  the  Code  of  Civil  Procedure, 
in  1898.  Plaintiff  was  subsequently  dispossessed 
by  defendants  Nos.  2  to  5,  and  brought  the  present 
suit  to  recover  possession  of  the  property.  Held, 
that  the  sale  of  the  property  for  arrears  of  income- 
tax  affected  only  the  share  of  the  second  son,  and 
not  the  shares  of  the  other  co-heirs  ;  and  that,  in 
consequence,  the  whole  of  the  mortgaged  property 
had  not  passed  to  the  second  defendant  under  that 
sale.  Held,  also,  that  the  second  defendant,  by  his 
purchase,  had  acquired  only  the  equity  of  redemp- 
tion in  respect  of  the  second  son's  share  in  the 
mortgaged  property.  The  effect  of  s.  30  of  the 
Income  Tax  Act  is  not  to  convert  income-tax  into 
an  arrear  of  land-revenue,  due  in  respect  of  the  land 
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(c)  Defendants — concld. 

which  may  be  brought  to  sale  for  the  realization  of. 
the  income-tax,  but  merely  to  extend  the  procedure 
prescribed  by  the  Revenue  Recovery  Act  to  the 
recovery  of  arrears  of  income-tax.  Held,  further, 
that  the  share  of  the  second  son  was  bound  by  the 
decree  in  the  mortgage  suit,  notwithstanding  that 
the  second  son  was  not  joined  in  that  suit  as  one  of 
the  legal  representatives  of  the  deceased  mortgagor. 
Where  a  defendant  in  a  suit  dies,  and  the  plaintiff,, 
under  s.  368  of  the  Code  of  Civil  Procedure,  brings  a 
person  on  the  record,  whom  he  alleges  to  be  the  legal 
representative  of  the  deceased  defendant,  such  per- 
son sufficiently  represents  the  estate  of  the  deceased 
for  the  purposes  of  the  suit,  and,  in  the  absence  of 
fraud  or  collusion,  the  decree  passed  in  the  suit  will 
bind  the  estate.  Held,  lastly,  that  the  sale  in  execu- 
tion of  plaintiff's  decree  subsequently  to  the  second 
defendant 's  purchase  in  the  revenue  sale  extin- 
guished second  defendant's  equity  of  redemption. 
Kadir  Mohideen  Marakkayar  v.  Muthtjkrishna 
(1902)        .         .         .         I.  li.  R.  26  Mad.  23a 

28.  Civil    Procedure 

Code  [Act  XI V  of  1882),  ss.  368  and  32— Application 
for  substitution  to  deceased  defendant — Substitution 
of  heirs  under  s.  368 — Will  of  deceased  defendant — 
Probate — Substitution  of  executors  in  place  of  heirs — 
S.  32 — Bond  fides — Limitation.  Where  an  appli- 
cant obtained  substitution  of  names  of  the  heirs  of  a 
deceased  defendant,  under  s.  368,  Civil  Procedure 
Code,  through  want  of  sufficient  information  that 
probate  of  the  will  of  the  said  deceased  had  been 
granted,  and  subsequently  applied,  more  than  six 
months  after  the  death,  to  have  the  names  of  the^ 
said  heirs  struck  out  and  those  of  the  executors  sub- 
stituted :  Held,  that  the  application  was  one  under 
s.  32,  Civil  Procedure  Code,  and  that,  even  under 
s.  368,  Civil  Procedure  Code,  it  was  not  barred,  as 
the  applicant  had  throughout  had  a  bond  fide  desire 
to  effect  substitution  of  the  proper  legal  represen- 
tatives, and  had  shown  sufficient  cause  for  delay. 
HossEiN  Ali  v.  Abdur  Rahim  (1903 ) 

7  C.  W.  N.  529 


29. 


[d)  Appellants. 
Substitution  of  appellant 


— Bight  of  lessor  after  lease  has  expired  to  repre- 
sent lessee.     A  lessor  cannot,  after  the  expiration  of 
the  lessee's  lease,  appeal  from  the  dismissal  of  the   t 
lessee 's  suit  concerning  a  boundary  dispute.     Com- 
missioner  OF    THE    SoONDERBUNDS    V.      ChUNDER    ' 

CooMAR  Ghose  .         .         .         3  W.  R.  175- 

"  Plaintiff  "  was  held  to  include  an  appellant  in 
Rajmonee    Dabee    v.    Chitnder    Kant    Sandel    ,' 
I.  L.  R.  8  Calc.  440  :  10  C.  L.  R.  437    ^ 


30. 


Civil    Procedure 


Code,  1882,  ss.  365,  366,   and    582— Administrator  ^ 

appointed  under  Bom.  Reg.  VIII  of  1827,  s.  10 —  ^ 

Act   XIX   of   1841,   s.   9 — Administrator-General'' a  • 
Act  [II  of  1874),  s.  18— Death  of  appellant— Abate- 
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ment  of  appeal.  An  administrator  appointed 
under  s.  10  of  Bombay  Regulation  VIII  of  1827  does 
not  by  such  appointment  become  the  legal  repre- 
sentative of  the  deceased,  or  entitled  to  continue  an 
uppeal  filed  by  him.  Malapa  SroAPr  Desai  r. 
Devi  Naik    .         .         .     I.  L  R.  21  Bom.  102 


31. 


Civil  Procedure 


Code  1882,  s.  365 — Legal  representative — Execu- 
tor— Death  of  appellant.  A  tanvad  in  Malabar  sub- 
ject to  Marumakkatayam  law  was  reduced  in  num- 
ber to  two  persons,  viz.,  the  kamavan  and  his  young- 
er brother,  the  plaintiff.  They  quarrelled,  and  the 
former  without  the  consent  of  the  latter  adopted  as 

-members  of  the  tarwad  his  son  and  daughter  and 

-her  children.  On  his  death  the  plaintiff  sued  for 
possession  of  the  tarwad  property  and  for  a  de- 
claration that  the  adoptions  were  invalid.  Hdd, 
that  the  plaintiff  was  entitled  to  the  relief  asked  for. 
After  an  appeal  was  presented  by  plaintiff,  who  had 
obtained  a  decree  for  possession  but  no  other  relief, 
he  died  leaving  a  will  making  certain  dispositions  of 
the  property  to  which  he  was  solely  entitled  on  the 
assumption' that  the    adoptions  in  question  were 

.  invalid,  and  his  executor  was  admitted  as  his  legal 
representative  for  prosecuting  the  appeal.  Pay- 
YATH  NA>-r  Mesos  v.  Thirfthipallt  Raman 
Mexo-      .         .         .         .  I.  L  R.  20  Mad.  51 

32.  Substitution    of 

beneficiaries  for  trustees — Decree  for  possession  with 
directions  for  mutual  conveyances,  effect  of — Appeal 
filed  in  the  name  of  a  wrong  person — Civil  Procedure 
Code  (Act  XIV  of  1882),  s.  27— Limitation  Act 
(XV  of  1877),  s.  5.  From  an  order  made  in  exe- 
cution  of   a   decree   against   certain   trustees,   the 

flatter  filed  an  appeal  on  the  18th  April  1898.  In 
the  meantime,  in  a  suit  instituted  by  the  bene- 
ficiaries against  the  trustees,  a  decree  had  been 
passed  on  the  5th  April  1898,  declaring  that  the 
beneficiaries  were  entitled  to  possession  of  the  trust 
estate  from  the  13th  April  and  directing  the  trustees 
to  make  over  possession  to  them.  This  decree 
further  directed  that  proper  conveyances  should  be 

-executed  by  the  trustees  when  required.  On  the 
5th  July  1898,  the  beneficiaries  applied  for  sub- 

^  stitution  of  their  names  in  the  place  of  the  trustees 
in  the  appeal  fiJed  on  the  18th  April.  Held,  that, 
though  the  trustees  were  directed  to  execute  proper 

-conveyances  when  required,  yet,  haviag  regard  to 
the  direction  as  to  delivery  of  possession,  the  decree 

-of  the  5th  April  must  be  taken  to  have  divested  the 
property  out  of  the  trustees  and  vested  it  in  the 
beneficiaries.  The  trustees  therefore  had  not  any 
-estate  left  in  them  on  the  18th  April  sufficient  to 
justify  their  being  appellants.  That  the  benefi- 
ciaries can  only  be  substituted  in  place  of  the 
trustees  if  they  can  bring  the  case  within  s.  5  of  the 
Limitation  Act.  S.  27  of  the  Civil  Procedure  Code 
does  not  apply  to  an  appeal  filed  in  the  name  of  a 
wrong  person.  Dwabka  Nath  Biswas  r.  Debex- 
DKA  Nath  Tagoee    ,         .         .4  0.  W.  N".  58 
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33. 


(d)  Appeixaxts — concld. 
Practice — Proce- 


dure— Appellant  dead  at  the  date  of  hearing  of  appeal 
— Legal  representative  placed  on  record  and  appeal 
re-heard— Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  571,  365.  At  the  date  of  the  hearing  of  an  appeal 
the  appellant  was  dead,  but  neither  his  pleader  nor 
the  Court  were  aware  of  the  fact.  The  Court  heard 
and  decided  the  appeal.  Subsequently,  the  de- 
ceased appellant's  son  applied  that  his  name 
should  be  placed  on  the  record,  and  that  the  appeal 
should  be  re-heard.  The  lower  Appellate  Court 
rejected  this  application.  Held,  that,  under  the 
circumstances,  and  having  regard  to  s.  571  of  the 
Civil  Procedure  Code  (XIV  of  1882),  the  decree  of 
the  lower  Appellate  Court  was  a  nullity,  and  that, 
as  the  legal  representative  of  the  appellant  applied 
within  the  prescribed  period  to  have  his  name  en- 
tered on  the  record,  the  Court  was  bound,  under  s. 
365  of  the  CiWl  Procedure  Code,  to  enter  his  name. 
In  not  doing  so,  the  lower  Court  had  failed  to  exer- 
cise a  jurisdiction  vested  in  it  by  law.  The  High 
Court,  therefore,  under  s.  622  of  the  Civil  Procedure 
Code  (XIV  of  1882),  directed  the  applicant's  name 
to  be  placed  on  the  record  and  the  appeal  disposed 
of.     Jaxardhax     Krishna     Padhye     r.     Ram- 

CHANDRA    VlTHAL    RaNADE     (190D. 

I.  li,  R.  26  Bom.  317 


34. 


(e)  Respondents. 

SulDStituting     respondent 


— Discretion  of  Court  to  add  parties  a-s  respondents. 
A  Judge  has  discretion  in  the  matter  of  adding  a 
fresh  respondent  to  the  record,  the  latter  having 
been  a  party  to  the  original  suit.  Showdaminee 
Dossee  v.  Ram  Roodeo  Gangooly. 

8  W.  R.  367 


35. 


Civil    Procedure 


Code  1882,  ss.  3,  368,  52— Respondent,  death  of— 
Practice.  Having  regard  to  s.  3  of  Act  XIV  of  1882, 
it  is  clear  that  the  word  ' '  Code  ' '  in  Sch.  11,  Art. 
171B,  of  Act  XV  of  1877  applies  to  the  present 
Code  of  Civil  Procedure,  Act  XIV  of  1882  ;  and  that 
therefore  the  word  ' '  defendant  "  ia  s.  368  of  that 
Code,  when  read  with  s.  582,  must  be  held  to  include 
"  respondent."  In  the  matter  of  the  petition  of 
SosHi  Bhcsan  Chand.  Soshi  Bhtsan  Chaxd 
V.  Gkish  Chundee  Talukhdab. 

I.  Ij.  R.  U  Gale.  694 


36. 


Co- sharer        of 


plaintiff  in  suit.  When  a  co-defendant  (a  co- 
sharer  with  the  plaintiff  in  the  property  in  dispute) 
was  thought  by  the  Judge  to  be  a  necessary  party 
as  respondent  in  the  appeal : — Held,  that  the  Judge 
should,  under  s.  73,  Act  ^^II  of  1859,  and  otherwise, 
have  caused  him  to  be  made  a  respondent,  instead  of 
dismissing  the  appeal.  Achumb.vh  Pacbey  i'. 
R.\MSAHOY  Paceey      .         .       W.  R.  1864, 136 


37. 


Procedure    in 


case  of  the  death  of  respondent  petiding  an  appeal 
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—Civil  Procedure  Code  (Act  X  of  1877),  ss.  368, 
■5S2.  Procedure  analogous  to  that  laid  down  in 
s.  368  of  the  Civil  Procedure  Code  (Act  X)  of  1877 
in  respect  of  the  death  of  a  defendant  must  be  ap- 
plied in  the  case  of  the  death  of  a  respondent. 
Where  therefore  a  respondent  dies  during  the  pen- 
dencj'  of  an  appeal,  it  is  for  the  appellant  to  take  the 
initiative,  and  he  is  at  liberv  to  select  one  or  more 
persons  to  defend  the  appeal ;  and  no  person  other 
than  the  person  so  selected  has  a  right  to  force  him- 
self into  the  proceedings  and  to  claim  to  have  his 
name  entered  as  representative  of  the  deceased  re- 
spondent against  the  appellant's  consent.  Persons 
so  introduced  on  the  record  may  or  may  not  be  the 
real  representatives  of  the  deceased  respondent ; 
but  the  merits  of  their  claim  to  bo  such,  on  the 
ground  of  any  right  or  status,  such  as  that  of  adop- 
tion, is  immaterial  to  the  determination  of  the 
appeal.     Lakskmibai  v.  Balkeishxa. 

I.  L.  R.  4  Bom.  654 

See  Rajmonee  Dabee  v.  Chuxder  Kaxt 
Sandel    I.  li.  R.  8  Calc.  440  :  10  C.  L.  R.  437 


38. 


-Civil      Procedure 


Code,  1882,  s-s.  366,  368,  and  582— Deceased  sole  re- 
spondent— Pracfice.  Under  s.  388  of  the  Civil 
Procedure  Code  (XIV  of  1882),  a  plaintiff  may  have 
the  representatives  of  a  deceased  sole  defendant 
placed  on  the  record  so  that  he  may  continue  his 
suit  against  them,  but  there  is  no  section  which 
allows  the  representatives  of  a  sole  defendant  who 
has  died  to  be  placed  on  the  record  at  their  own  re- 
quest. Consequently  s.  582  gives  no  authority  to  a 
Civil  Court  to  place  on  the  record  at  their  own 
request  the  representatives  of  a  deceased  sole 
respondent.  Such  an  application  cannot  be  enter- 
tained.    Bai     Javer  v.  Hathisixg. 

I.  li.  R.  9  Bom.  56 


39. 


Civil    Procedure 


Code,  ss.  32,  368 — Death  of  respondent  in  apjieal 
— Rival  claims  to  represent  deceased.  Although  a 
Court  is  bound  by  s.  368  of  the  Code  of  Civil  Pro- 
cedure  to  place  on  the  record  the  name  of  the 
person  alleged  by  the  appellant  to  be  the  legal  repre- 
sentative of  a  deceased  respondent,  nevertheless, 
where  a  person,  other  than  the  person  alleged  by  the 
appellant  to  be  such  representative,  claims,  on  good 
prima  facie  grounds,  to  be  the  representative  of  the 
deceased  respondent,  and  the  interests  of  the  person 
entitled  to  the  estate  of  the  deceased  may  be  preju- 
diced, the  Court  should,  under  s.  32  of  the  Code 
of  Civil  Procedure,  proceed  to  make  such  claimant 
also  a  party  to  the  appeal.  Athiappa  v.  Ayanxa 
I.  li.  R.  8  Mad.  300 


40. 


Purchasers      of 


share  in  property  after  decree.  On  appeal  to  the 
High  Court  from  the  decree  of  the  Court  of  first  in- 
stance, the  plaintiff  appellant  made  respondents  cer- 
tain persons  who,  after  the  passing  of  that  decree, 


PARTIES— co«R 

5.  SUBSTITUTION  OF  PARTIES— contd: 

(e)  Respondents — contd. 

had  purchased  at  execution  sales  the  rights  and  in- 
terests of  the  plaintiff  in  poi-tions  of  the  landed  estat  3 
of  the  family.  Held,  that  such  persons  not  being 
affected  by  that  decree,  the  Court  could  not  make 
any  order  respecting  their  claims,  and  they  had  been 
unnecessarily  made  parties  to  the  appeal.  Radha 
Kishex  Max  v.  Bachhaman  .  I.  L.  R  3  All.  118 


41. 


Civil   Procedure 


Code  (Act  XIV  of  1882),  ss.  368,  369,  and  372— 
Death   of   a   respondent   pending   appeal — Right    of 
assignee  of  his  interest  to  he  substituted  in  his  place. 
At   an  auction-sale    held  in  execution  of  a    decree 
passed  against  one  G  A,  certain   property  putTup 
for  sale  was  purchased  by  one  K  M,  the  husband  of 
the  opponent.     Subsequently  K  A,  the  brother  of   G 
A,  brought  a  suit  against  the  opponent  to  establish 
his  right  to  the  property  purchased  by  the  oppon- 
ent's husband.     On  the    17th  February   1882,  he 
obtained  a  decree  declaring  that  he  (K  A)  was  en- 
titled to  a  half  share  of  the  property  in  dispute,  and 
an  order  was  made  that  he  should  have  joint  pos- 
session with  the  opponent  of  one  moiety  of  the  pro- 
perty.    On  the  termination  of  the  above  suit,  which 
had  been  brought  hy  K  A,  in  forma  pauperis,  he 
was  required  to  pay  the  Court  fees.     For  that  pur- 
pose he  procured  an  advance  of    R290  from  the 
applicant  on  the  security  of  the  moiety  of  the  pro- 
perty which  was  awarded  to    him  by  the  decree. 
He  passed  a  deed  of  sale  to  the  applicant,  on  the 
understanding  that  the  property  should  be  recon- 
veyed  to  him  by  the  applicant  on  the  repayment 
of  the  advance  with  interest.     In  the  meantime 
cross  appeals   were   filed  against  the  above-men- 
tioned decree  passed  in  favour  oi  K  A,  and  at  the 
hearing  of  the  appeal  the  lower  Appellate  Court 
varied  the  decree  of  the  Subordinate  Judge,  holding 
that  K  A  was  entitled  to  the  possession  of  the  pro- 
perty as  sought  for.     From  this  decree  the  opponent 
preferred  a  second  appeal  to  the  High  Court,  which,, 
at  the  time  of  this  application,  was  still  pending. 
Before  the  hearing  of  the  appeal,  K  A  died  and  the 
applicai.t     thereupon   applied   to   have  his   name 
placed  on  the  record  as  respondent.     Held,  that  the 
applicant    was     entitled    to    be    made    a    party. 
The  analogy  of  s.  368  is  to  be  extended  generally 
to  appeals,    and  the  party  appealing    may    choose 
his   own    respondent    as    representative     of    de- 
ceased.    The  more  specific  rule  prescribed  in   that 
section   must  prevail  in  the  cases    to  which    it    is 
exactly    applicable,    over   the   more   general   rule 
in  s.  372.     But  the  rule   in   s.    368   may   well   be 
intended  for  the    case    in    which    the    death,    and 
death    only,     of    the    defendant     constitutes   the 
change     of     circumstances     for     which     it     was 
thought   necessary  to    provide ;   but  where   there 
has  been  not  only  the  death  of  the  respondent  but 
an  alleged  prior  conveyance  to  him  of  the  property 
awarded  by  the  decree  appealed  against,  there  is  a 
fact  in  addition  to  the  fact  contemplated  by  s.  368, 
and  the  rule  in  s.  372,  being  alone  sufficiently  in- 
clusive, must  apply.     An  appellant  may  determine- 
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(e)  Respondents — contd. 

who  shall  be  respondent,  but  not  that  any  particular 
person  shall  not  be  a  respondent.  The  choice  of 
respondents  made  by  the  appellant  may  be  de- 
fective through  ignorance  or  fraud,  and  the  real 
representative  of  the  decree-holder  cannot  justly  be 
refused  an  opportunity  of  maintaining  the  decision 
which  it  is  sought  to  upset.  Rajaram  Bhagvat  v. 
JiBAi       .  .         .     I.  L.  K.  9  Bom.  151 

42. Death  of  respond- 
ent— Bepresentaiivea  not  added — Civil  Procedure 
Code,  1859,  s.  104.  A  suit  having  been  dismissed, 
plaintiff  appealed  from  the  decision  ;  and  although 
the  defendant's  death  was  notified  to  the  Court,  and 
the  plaintiff  did  not  attempt,  under  s.  104,  Code 
of  Civil  Procedure,  to  bring  in  the  heirs  of  the  de- 
ceased or  have  deceased  in  any  way  represented,  the 
Court  tried  the  appeal  and  passed  a  decree.  Held, 
that  the  decision  of  the  lower  Appellate  Court  was 
incorrect  in  law.     Monee  Lall  r.  Fuzn.  Hossein. 

14  W.  R.  337 

See   Roop   Narain   Singh    v.    Ramayee 
Singh  .         .     3  C.  L.  E.  192 


43. 


Death  of  respond- 


ent before  decree  on  appeal  passed  against  him — 
Decree  passed  in  ignorance  of  death  of  party.  Where 
a  suit,  which  had  been  decreed  in  the  first  Court, 
was  dismissed  on  appeal  after  the  death  of  the 
plaintiff,  and  the  representatives  of  the  latter  had 
not  aided  in  keeping  the  defendant  ignorant  of  his 
death,  the  High  Court  met  the  difficulty,  as  to  exe- 
cuting a  decree  against  a  dead  man,  by  directing 
the  lower  Appellate  Court  to  try  the  appeal  de  novo, 
making  the  dead  man's  representatives  respondents. 
Shama  Puddo  Moitbo  v.  Dinonath  Bagchee. 

25  W.  R.  108 


44. 


Death  of  plaint- 


iff-respondent during  pendency  of  appeal — Appli- 
cation by  defendant-appellant  for  substitution  of 
deceased's  legal  representative — Application  by  third 
person  claiming  to  be  such  representative  and  to  be 
substituted  as  respondent — Cifi7  Procedure  Code,  ss. 
32,  365,  367,  368.  During  the  pendency  of  an 
appeal,  the  plaintiff-respondent  died,  and,  on 
the  application  of  the  appellant,  the  name  of  H 
was  entered  on  the  record  as  respondent  in  place 
of  the  deceased.  Subsequently  K  applied  to  be 
substituted  as  respondent,  alleging  that  he  and  not 
H  was  the  legal  representative  of  the  plaintiff.  The 
Court  passed  an  order  making  K  a  joint  respondent 
with  H.  To  this  H  objected,  but  he  did  not  appeal 
from  the  order.  Ultimately  the  Court  dismissed 
the  appeal,  and  passed  a  decree  that  the  money 
claimed  in  the  suit  was  payable  to  the  two  respond- 
ents. Held,  that  s.  32  of  the  Civil  Procedure  Code 
did  not  apply  to  the  case  so  as  to  authorize  the 
Court  below  to  add  K  as  a  respondent ;  that  the  only 
other  section  under  which  he  might  possibly  have 
been  brought  in  was  s.  365  ;  that  even  assuming 
8.  365  to  apply  to  such  a  case,  the  Court  had  no 
power  to  make  K  a  respondent  jointly  with  H, 
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but  should  have  taken  one  or  the  other  of  the  courses 
specified  in  s.  367,  so  as  to  determine  who  was  the 
legal  representative  of  the  deceased  plaintiff ;  and 
that  the  course  adopted  by  the  Court  was  an  ex- 
ceedingly inconvenient  one,  which  ought  not  to 
have  been  taken,  even  if  the  Court  had  power  under 
the  Code  to  take  it.  The  "  questions  involved  in 
the  suit,"  referred  to  in  the  second  paragraph  of  s. 
32  cf  the  Civil  Procedure  Code,  are  questions 
between  the  plaintiff  and  the  defendant,  and  not 
questions  which  may  arise  between  co-defendants  or 
co-plaintiffs  infer  se.  The  section  does  not  apply 
to  questions  which  are  not  involved  in  the  suit,  but 
crop  up  incidentally  during  the  pendency  of  an 
appeal,  such  as  the  question  whether  one  person 
or  another  is  the  legal  representative  of  a  de- 
ceased plaintiff-respondent.  Har  Narain  Singh 
V.  Kh.^rag  Singh        .         .    I.  L.  R.  9  All.  447 


45. 


Civil    Procedure 


Code,  ss.  365,  366,  367,  368,  582,  587— Death  of 
plaintiff -respondent     pending     appeal — Substitution 
of  alleged  legal  representative  on  her  own  applica- 
tion— Application  by  defendants-appellants  to  sub- 
stitute another  person  as  true  legal  representative — 
Pouer  of  Court  to  determine  which  of  such  persons  is 
the   true    legal   representative.     In    a    suit    for    de- 
I    claration  of  title  to,  and  for  possession  of,  a  share 
!    in  alleged  ancestral  property,  with  mesne  profits, 
the  plaintiff  obtained  a  decree  in  the  lower  Appellate 
i    Court  from  which  the  defendants  appealed  to  the 
I    High   Court.     Pending   the   appeal,    the    plaintiff 
;    died  childless,  and,  on  her  application,  his  widow 
I    was   substituted   for   him   as   respondent.     Subse- 
!    quently   the   defendants-appellants   applied  to   the 
High  Court  to  have  the  deceased's  father  brought 
i    upon  the  record  as  respondent  alleging  that  he,  and 
not  the  widow,  was  the  deceased  "s  legal  represen- 
tative and  solely  entitled  to  be  placed  on  the  record 
]    as  such.     The  father  made  no  objection  to  the  pro- 
posed substitution.     It  was  common  ground  that 
either  the  father  alone  or  the  widow  alone  was  the 
deceased    plaintiff-respondent's    true    legal    repre- 
sentative.    Held,  by  the  Full  Bench  (^Lvhomed,  J., 
dissenting),  that,  having  regard  to  the  words,  "as 
nearly  as  may  be  ' '  and  ' '  as  far  as  may  be  "  in  s. 
582  of  the  Civil  Procedure  Code,  ss.  365,  366,  and 
367  might  be  applied,  at  all  events  analogically,  to 
the  case,  so  as  to  enable  the  real  legal  representative 
i    of  the  deceased  plaintiff-respondent  to  be  ascertain- 
ed and  brought  upon  the  record  ;   that   the  latter 
portion  of  s.  582  did  not  limit  the  earlier  words  o£ 
the  section  so  as  to  make  s.  368   the  only  provision 
applicable  to  the  case  ;  that  a  Court  of  record  must 
have  an  inherent  power  to  ascertain  w  hether  or  not 
it  has  before  it  the  proper  parties  to  an  appeal  if  the 
question  be  substantially  raised  ;  and  that  therefore 
the  Court  could  and  should,  either  before  or  at  the 
hearing  of  the  appeal,  ascertain  and  determine,  for 
the  purposes  of  the  prosecution  of  the  appeal,  the 
preliminary   question   whether   the  father   or   the 
'    widow  was  the  legal  representative  of  the  deceased. 
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and  should  act  accordingly.  Held,  also,  by  the  Full 
Bench  (Mahmood,  J.,  dissenting),  that  s.  32  of  the 
Code  did  not  apply  to  the  case,  and  that,  if  it  did 
apply,  it  would  be  the  duty  of  the  Court  to  decide 
whether  the  father  or  the  widow  was  the  legal 
representative  of  the  deceased  plaintiff-respondent. 
Held,  by  Mahmood,  J.  (contra),  that  the  effect  of 
s.  582  read  with  s.  587  was  to  place  the  defendants- 
appellants  in  the  position  of  plaintiffs  and  the 
deceased  respondent  in  that  of  a  defendant  for  the 
purposes  of  array  of  parties  ;  that  consequently  the 
provisions  of  ss"  363,  364,  365,  366,  and  367  had 
DO  application  ;  that,  applying  s.  368,  the  Court 
was  bound  to  implead  the  person  named  by  the 
defendants-appellants  as  a  respondent  to  the 
appeal ;  that,  applying  s.  32,  the  Andow  occupied 
a  position  which  gave  her  a  sufficient  prima  facie 
status  to  be  impleaded  as  respondent ;  and  that, 
as  there  existed  no  authority  in  the  Court  allo^-ing 
the  Court  to  hold  an  enquiry  whether  the  father  or 
the  widow  was  the  true  legal  representative  of 
the  deceased  plaintiff-respondent,  the  Court  should 
bring  both  upon  the  record  as  respondents  and 
proceed  to  decide  the  appeal  after  hearing  both. 
Narain  Dass  v.  Lajja  Bam,  I.  L.  B.  7  All.  693  ; 
Ear  Narain  Singh  v.  Kharag  Singh,  I.  L.  B.  9 
All.  447  ;  Lnkshmihai  v.  Bal  Krishna,  I.  L.  B.  4 
Bom.  654;  Bajmonee  Dabee  v.  Chunder  Kant 
Sandel,  I.  L.  B.  8  Calc.  440  ;  Naraini  Kuar  v. 
Durjan  Kuar,  I.  L.  B.  2  All.  73S  ;  and  Athiappa 
V.  Ayanna,  I.  L.  B.  8  Mad.  300,  referred  to. 
jVItjHammad  Husaix  v.  Khushalo. 

I.  L.  R.  10  All.  223 
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Code,  ss.  368,  5S2 — Appeal — Ahate^nent — Death  of 
plaintiff -respo)ident — Application  by  dejendants-ap- 
pellants  for  substitution — Application  presented 
after  the  1st  July  1888 — Limitation — Civil  Proce- 
dure Code  Amendment  Act  [Vll  of  1888),  s<.  53,  66 
—Limitation  Act  {XV  of  1877),  Sch.  II,  Art.  175C. 
The  plaintiff-respondent  in  an  appeal  pending 
b)efore  the  High  Court  died  on  the  17th  September 
1885.  Subsequ->ntly  D  applied  to  the  High  Couit 
to  be  brought  on  the  record  as  legal  representative 
of  the  deceased  ;  on  the  15th  April  1886  he  was 
referred  to  a  regular  suit  to  establish  his  title  as 
such  representative,  and  on  the  25th  February 
1887  such  suit  was  dismissed.  On  the  8th  February 
1886  the  defendants-appellants  applied  to  the  High 
Court  for  judgment ;  but  the  application  was 
dismissed  under  the  decision  of  the  Full  Bench 
in  Chajmal  Dass  v.  Jagdamba  Prasad,  I.  L.  B. 
10  All.  260.  On  24th  July  1888  they  applied  to  the 
High  Court  to  bring  certain  persons  upon  the  record 
as  the  legal  representatives  of  the  deceased  plaintiff- 
respondent.  Held,  that  the  application,  having  been 
made  subsequent  to  the  1st  July  1888,  when  the 
Civil  Procedure  Code  Amendment  Act  (VII  of  1888) 
came  into  force,  and  being  an  entirely  fresh  appli- 
cation not  in  continuation  of  any  former  proceed- 
ings  between   the   same    parties,    must   be   dealt 
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(e)  Respondents — contd. 
with  under  that  Act,  and  not  under  the  Civil  Proce- 
dure Code  as  it  stood  before  the  amendment,  and 
that,  as  it  was  made  more  than  six  months  after  the 
death  of  the  deceased  plaintiff-respondent,  the  ap- 
peal abated  with  reference  to  s.  368  of  the  Code  and 
Art.  175C  of  the  Limitation  Act  (XV  of  1877). 
Held,  also,  that  the  petitioners  had  not  shoAvn 
"  sufficient  cause  "  \\-ithin  the  meaning  of  s.  368  of 
the  Code  for  not  making  the  application  within  the 
prescribed  period.  Bam  Jiwan  Mai  v.  Chand 
Mai,  I.  L.  B.  10  All.  5S7,  referred  to.  Chajmal 
Das  v.  Jagdamba  Prasad       I.  L,  R.  U  All.  408 


47. 


Death   of  Hindu 


wife  while  respondent  in  appeal — Legal  representa- 
tives. A  Hindu  -wife  obtained  a  decree  against  her 
husband  for  maintenance.  He  appealed,  and,  while 
the  appeal  was  pending,  the  wife  died,  leaving  two 
daughters.  The  question  then  arose  whether  her 
husband  or  his  daughters  should  represent  the  de- 
ceased in  the  appeal.  Held,  that  the  daughters  of 
the  deceased  were  the  legal  representatives  for  the 
purposes  of  the  appeal.  Manilal  Rewadat  v.  Bai 
Rewa         .         .         .        I.  Ij.  R.  17  Bom.  758 


48. 
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terest during  pendency  of  suit — Assignment  of  de- 
cree prior  to  appeal — Application  to  substitute  name 
of  assignee  as  respondent  to  appeal—''^  Suit  " — 
Civil  Procedure  Code,  1882,  s.  372.  An  appli- 
cation was  made  by  an  appellant  to  substitute  for 
the  name  of  the  person  originally  named  as  respond- 
ent to  the  appeal  the  name  of  a  person  to  whom 
the  decree  had  been  assigned  before  the  filing  of  the 
appeal,  such  application  being  mads  more  than  two 
years  after  notice  of  the  assignment  had  reached 
the  applicant.  The  person  whose  name  was  so 
sought  to  be  substituted  as  respondent  objected  to 
being  placed  upon  the  record  of  the  appeal.  Held, 
that  the  name  of  the  proposed  respondent  should 
not  be  placed  on  the  record.  Semble  :  That  s.  372 
of  the  Code  of  Civil  Procedure  does  not  apply  to  a 
case  where  the  devolution  of  interest  occurs  between 
the  time  of  the  passing  of  a  decree  and  the  time  of 
the  filing  of  an  appeal  from  that  decree.  Collector 
OP  Muzaffarnagak  v.  Httsaini  Begam. 

I.  L.  R.  18  All.  86 


49. 


-  Devolution  of  in- 


terest pending  appeal — Array  of  parties  in  appeal — 
Civil  Procedure  Code  1882,  ss.  372  and  382— Appli- 
cation for  review.  Held,  that  s.  372  of  the  Code  of 
Civil  Procedure  appliss  as  well  to  the  case  of  a  de- 
volution of  interest  pending  an  appeal  as  to  the  case 
of  a  devolution  of  interest  pending  a  suit.  Held, 
also,  that  a  person  niaj',  under  s.  372,  be  added  or 
substituted  as  a  party  either  on  his  owTi  application 
or  on  the  application  of  one  of  the  parties  already 
on  the  record.  Held,  also,  that  an  application  by  a 
respondent  to  an  appeal,  whose  interest  had  at  one 
time  been  represented  by  an  official  receiver,  to 
replace  upon  the  record  of  the  appeal  as  a  party 
respondent  the  name  of  such  official  receiver,  which 
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had  been  struck  off  o-wing  to  a  misrepresentation 
of  fact,  might  be  treated  as  an  application  for  review 
of  the  order  striking  off  the  name  of  the  official 
receiver,  in  the  matter  of  the  petition  of  Sakat 
CxAN-DBA  SrsGH.  GoKAL  Chaxd  r.  Sarat  Chtts-dek 
Srs-GH  .         .         .        L  li.  B.  18  All.  285 


50. 


—  Devolution  of  in- 


terest  pending  appeal — Array  of  parties  in  appeal 
—Civil  Procedure  Code  1882,  ss.  372,  582.  By 
virtue  of  the  first  portion  of  s.  582  of  the  Code  of 
Civil  Procedure,  s.  372  of  the  Code  applies  to  ap- 
peals in  cases  of  assignment,  creation,  or  devolution 
f  any  interest  pending  the  appeal  otherwise  than  by 
ieath,  marriage,  or  insolvency.  In  the  matter  of  the 
petition  of  Sarat  Chunder  Singh,  I.  L.  R.  18  All. 
285,  followed.  Rajaram  Bhagxcat  v.  Jibai,  I.  L.  R. 
$  Bom.  151,  and  Ramji  Morarji  v.  J.  E.  Ellis, 
I.  L.  R.  20  Bom.  167,  referred  to.  Collector  of 
Muzaffamagar  v.  Husaini  Begam,  I.  L.  R.  18 
All.  86,  distinguished.  In  the  matter  of  the 
p^Aition  of  Dtjbga  Prasad   .    I.  L.  E.  22  AIL  231 

6.  TRANSPOSITION  OF  PARTIES. 

]. Making  a  defendant  plaint- 

ifF  and  making  the  plaintiff  a  defendant — 

Partnership  suit — Civil  Procedure  Code  (X  of  1877), 
'.  32.  The  plaintiff  in  a  partnership  suit  to  which 
there  were  twenty-one  defendants,  applied  to  the 
Court  for  leave  to  withdraw  the  suit,  or  that  the 
suit  might  be  dismissed.  Ten  of  the  defendants 
supported  the  plaintiff's  application.  Two  of  the 
defendants  objected,  and  applied,  under  ^.  32  of 
the  Civil  Procedure  Code  (X  of  1877),  that  they 
might  be  made  plaintiffs,  and  that  the  plaintiff 
might  be  made  a  defendant.  The  Court  granted 
their  application.  Edulji  ^Iaxcherji  Wacha  v. 
YuixEBHOY  Kha>-bhoy     .     I.  li.  E.  7  Bom.  167 


2. 


Making  parties  defendants 


into  plaintiffs  against  their  consent.  In  a 
~uit  for  arrears  of  rent  certain  parties  intervened 
alleging  that  they  were  co-sharers  \fith  the 
plaintiff.  They  were  placed  by  the  first  Court  on 
the  record  as  defendants,  and  the  suit  was  dis- 
missed. The  lower  Appellate  Court  transferred 
the  intervenors  against  their  will  to  the  side  of 
the  plaintiffs,  and  remanded  the  case  for  re-trial. 
Hdd,  that  this  proceeding  was  without  authority 
or  jurisdiction,  as  a  person  cannot  be  made  a 
plaintiff  against  his  wUl,  unless  there  is  such  an 
equity  on  the  part  of  another  as  to  compel 
him  to  be  such.  Beharee  Laix  Doss  r.  Radha 
Nath  Doss  .  .  .  .  22  W.  B.  229 
Making  defendant  a 


plaintiff — Civil  Procedure  Code,  1859,  s.  73 — 
Adding  parties  after  amendment  of  plaint.  A 
Court  could,  under  s.  73,  Act  YlII  of  1859,  add 
parties  to  a  suit,  as  well  as  transpose  a  party  from 
liis  position  as  pro  forma  defendant,  and  array  him 


PARTIES — contd. 

6.  TRANSPOSITION  OF  PARTIES— cowcZrf. 
amongst  the  plaintiffs  after  amendment  of  the  plaint 
under  s.  29.     Pitambtir  Pyse  v.  Toolsee  Dossee. 

7  W.  R.39 

See  Krishka  r.  Mekamperttma.    Krishsa 
r.  Collector  of  Salem 

I.  L.  R.  10  Mad.  44 


Parties    to  suit 


Practice — Suit  by  some  only  of  several  persons  en- 
titled to  sue,  the  others  being  joined  as  co-defendants. 
Where,  out  of  several  persons  who  apparently  had 
a  right  to  bring  a  suit  as  co-plaintiffs,  some  only 
appeared  as  plaintiffs  and  joined  the  others  as  co- 
defendants.  Held,  that  the  suit  ought  not  to  have 
been  dismissed  merely  because  the  plaintiffs  faUed 
to  show  that  the  persons  whom  they  joined  as  co- 
defendants  refusecl  to  appear  ^ith  them  as  plaintiffs 
Pyari  Mohun  Base  v.  Kedar  Nath  Roy,  I  .L.  R. 
26  Cole.  409,  followed.  Dwarka  Xath  Hitter  v. 
Tara  Prosunna  Roy,  I.  L.  R.  17  Calc.  160,  referred 
to.     Bmi  Srs-GH   v.   Xawal  Sixgh  (1898). 

L  L.  R.  24  AIL  226 

7.  PARTIES  WITH  VARYING  RIGHTS. 

Joinder    of     parties     ■with 


varying  rights,  effect  of— Alteration  of  rights 
of  parties.  When  two  or  more  parties  have  been 
joined  in  a  suit  with  rights  various  in  degree  and 
kind,  the  mere  fact  of  such  joinder  cannot  confer  on 
any  of  the  parties  so  joined  new  rights,  or  rights 
adverse  to  those  of  the  others.  Parbuttee  v. 
Keishan  Pcrtab  Bahadcr  Sahie 

1  N.  W.  Ed.  1878,  44 

8.  PARTIES  IN  TWO  CAPACITIES. 

One  person  party  both  as  plaint- 


iff and  one  of  the  defendants— 06,?ecf!O7i, 
validity  of.  The  plaintiff,  as  heir  of  his  mother, 
sued  a  firm  in  which  he  was  himself  a  partner 
to  recover  the  amount  of  certain  loans  which  he 
alleged  that  his  mother  in  her  lifetime  had  made 
to  the  said  firm.  It  was  objected  that  the  suit 
was  improperly  framed,  inasmuch  as  the  plaintiff 
was  also  made  a  defendant.  Held,  that  the 
objection  was  not  maintainable,  the  plaintiff  being 
a  defendant    in    a    different      capacity.      Peemji 

LUDHA    V.  DOSSA  DOOXGERSEY. 

I.  L.  R.  10  Bom.  358 

9.  DISABILITY  TO  SLT:. 
Deaf     and    dumb  person— Right 


to  sue.  A  deaf  and  dumb  person  is  not,  on  that 
account  alone,  to  be  deemed  incompetent  to  sue  or 
to  be  sued.     Bcggee  Ra3I  v.  Buldeo    SrsGH 

2  N.  W.  414 

10.  OBJECTION  AS  TO  DEFECT  OF  PARTIES. 
Effect    of   omission  to  join 


necessary  parties — Civil   Procedure  Code,  1859, 


(     9179     ) 


DIGEST  OF  CASES. 


(     9180    ) 


PARTIES— con^ci. 

10.  OBJECTION  AS   TO   DEFECT  OF 
PARTIES— concU 

5.  73.  Held,  that  it  was  opposed  to  the  spirit  of  the 
Civil  Procedure  Code  to  dismiss  a  suit  merely  on 
account  of  there  being  defect  of  parties, — the  Court, 
under  s.  73  of  the  Code,  being  vested  with  the  power 
of  making  the  persons,  who  seem  to  be  interested  in 
the  subject-matter,  parties  to  the  suit.  Ruchpaul 
V.  JoHUEEE 1  Agra  147 

By  s.  .31  of  the  Codes  of  Civil  Procedure  of  1877 
and  1882  a  suit  is  not  to  be  dismissed  for  mere  mis- 
joinder of  parties. 

2. Objection  by  defendant  to 

want  of  parties— Ci'i-(7  Procedure  Code,  1877, 
s.  34.  S.  34  of  the  Civil  Procedure  Code  (Act  X  of 
1877)  limits  the  time  within  which  a  defendant  may 
object  for  want  of  parties,  but  it  does  not  so  limit 
the  right  of  the  plaintiii  to  add  parties.  In  some 
casss  s.  34  would  not  prevent  even  a  defendant  from 
objecting  to  the  want  of  a  proper  party  after  the  first 
hearing, — e.g.,  where,  after  the  first  hearing  and 
before  decree,  a  co-parcener  or  remainder-man  or  re- 
versioner is  born,  or  where  a  woman  (who  is  a  party) 
is  married  to  a  man  who  is  not  a  party  to  the  suit. 
The  objection  did  not  exist  at  or  before  the  first 
hearing,  and  therefore  could  not  have  been  made  or 
waived  by  the  defendant ;  and  if  he  made  it  at  the 
earliest  opportunity  after  it  came  into  existence,  he 
would  have  satisfied  the  spirit  of  s.  34.  Modhe  v. 
DoxGRE         .         .         .       I.  L.  R.  5  Bom.  609 


3. 


Special  appeal,  objection 


taken  on — Irregvlarify  not  affecting  merits  of  case. 
Per  Prixsep,  J. — The  objection  as  to  the  defect  of 
parties  after  the  case  had  passed  through  two 
Courts  is  not  one  affecting  the  merits  of  the  case 
so  as  to  be  a  ground  of  special  appeal.  Boydonath 
Bag  v.  Grish  Chuxder  Roy  I.  L.  R.  3  Gale.  26 

But  see  Shivram  Vithal  v.  Bhagirthibai. 

6  Bom.  A.  C.  20 


11.  PRIVILEGES  OF  PARTIES. 
See  Arrest — Civil  Arrest. 
Non-attendance    in    Court — 


Appectrance  by  agent.  A  Rajah  instituted  a 
suit  under  Act  X  of  1859  through  an  agent 
appointed  in  that  behalf.  The  Deputy  Collec- 
tor cited  the  Rajah  himself  to  appear  and  be 
examined.  He  excused  himself  on  the  ground 
of  the  privilege  under  Act  VIII  of  1850,  s.  22, 
and  at  the  same  time  petitioned  that  the  evidence 
of  his  general  agent  might  be  taken.  The 
Deputy  Collector,  without  examining  the  general 
agent,  dismissed  the  suit,  on  the  ground  that  the 
suit  ought  to  have  been  instituted  by  the  general 
agent  ;  and  that  the  Rajah  himself  was  bound  to 
obey  his  citation.  Held,  that  the  Deputy  Collector 
was  bound  to  receive  the  evidence  of  the  general 
agent  and  to  decide  the  case  upon  the  evidence 
which  was  tendered  ;  and  that  the  refusal  of  the 
Rajah,  who  had  the  privilege  which  he  claimed,  and 
his  appointment  of  a  special  agent  or  mukhtear  for 


PARTTES— cone  W. 

11.  PRIVILEGES  OF  PARTIES— co7icZ(i. 

the  purposes  of  the  suit,  instead  of  his  general  agents 
were  no  grounds  for  dismissing  the  suit.  JuGGXn>- 
IxDUR   Bunwaree   v.    Soorjcoomar  Chowdhry. 

Marsh.  627 

2, Mahomedan    lady 

of  rank.  Where  a  Mahomedan  lady  of  position 
residing  within  the  town  in  which  a  Court  held 
its  sitting  was  willing  to  admit  the  Court  to  an 
interview  at  her  own  residence,  the  Judge  was  held 
to  have  done  wrong  in  insisting  upon  her  personal 
appearance  in  Cuurt.  Zohurutoollah  Chowdry 
V.  AsALOODDEEN  Chowdhry         .      15  W.  R.  129 


12.  PALTIES  TO  CRIMINAL  PROCEEDINGS. 
Parties  in  conflict  with 


one  another  cannot  he  dealt  with  in  one  enquiry — 
Such  joinder  illegal.  Two  or  more  persons  are  not 
'  associated  together  in  the  matter  under  enquiry  ' 
within  the  meaning  of  s.  117  (4)  of  the  Criminal  Pro- 
cedure Code,  when  there  is  a  conflict  between  them 
and  they  cannot  therefore  be  dealt  with  in  the  same 
enquiry  under  the  provisions  of  that  section.  Such 
a  joinder  is  not  a  mere  irregularity,  but  an  illegality 
which  will  vitiate  the  proceedings.  Gakapathi 
Bhatta  v.  Emperor  (1908)  I.  L.  R.  31  Mad.  276 

PARTIES  TO  CONVEYANCE. 

See  Receiver     .     6  B.  L.  R.  492  note 
Mortgagor   and  mortgagee — Sale 


of  mortgaged  properties  in  execution  of  decree — Pur- 
chase by  mortgagee.  Where  a  mortgagee  becomes 
the  purchaser  of  property  sold  under  a  decree  for 
sale  obtained  by  him  on  his  mortgage,  it  is  not 
necessary  that  the  mortgagor  should  join  in  the 
conveyance  of  the  property  to  the  mortgagee. 
Jaleeram  v.  Chtjnder  Coomaree  Dossee 

12  B.  L.  R.  Ap.  7 

PARTITION. 

Col. 

1.  Form  of  Partition        .         .         .   91S3 

2.  Private  Partition.  .         .         .  9183 

3.  Right  to  Partition — 

(a)  General  Cases    .         .         .  9186 
(6)  Partition     of     Portion  of 

Property         .         .         .  9197 

4.  Appointment  of  Commissioner         .  9200 

5.  Jurisdiction    of    Civil    Court    in 

Suits  respecting  Partition       .  9201 

6.  Question  of  Title            .         .  .  9210  • 

7.  Mode  of  effecting  Partition.  .  9211 

8.  Effect  of  Partition        .         .  .  921'^ 

9.  Liability  after  Partition       .  .  9221 
10.  Miscellaneous  Cases      .         .  .  9222 

See  Account  .     13  C.  W.   309- 


(     9181    ) 


DIGEST  OF  CASES. 


(     9182     ) 


PAETITION"— confei. 


See  Agba  Land  Reveste  Act  (XIX  op 
1873).  ss.  113,  114,  241. 

See  Appeal — ^N.  W.  Pbovtsces  Acts. 

L  L..  R.  25  All.  141 

See  Babuajta  Gbast    12  C.  W.  N.  958 
I.  L.  B.  35  Cale.  823 

See  Civil  Pkoceduke  Code,  1882,  ss.  13, 
43  .     I.  li.  R.  26  All.  531 

See  Civil  PBOCEDrRE  Code,  1882,  s.  396 

I.  li.  B.  29  Bom.  366 

I.  L.  B.  29  All.  235 

See  Ceimisal  Pboceduee  Code,  s.   145- 

8  C.  W.  N.  485 

See  Declaratory  Decree,  Suit  for — 

MlSCELLA^'EOUS  SOTS. 

I.  li.  B.  25  Mad.  504 
See  Decbee — ^Fobm  of  Decree — Parti- 

TIOX. 

See   ExEcmox   of   Decree    Mode   of 
ExEccTiox — Partition. 

See  Hindu  Law.     .    8  C.  W.  N.  11,  146 

I.  li.  B.  31  Calc.  214  ;  262  ;  476  ; 

658  ;  763  ;  1065 

I.  li.  E.  36  Calc.  75 

See  HiSDr  Law — 

Custom — Impabtibility. 
Joint      Family — Presuiiption      and 
Onus     of     Proof_   asj   to   Joist 
Family — 

Generally 

I.  li.  B.  25  Bom.  367 
Gift        .       I.  L.  B,  31  ALL  359 

Evidence  of  Separation. 

I.  li.  B.  29  Calc.  797 
See  Hindu  Law — Pabtition. 
See  Jubisdiction. 

I.  li.  B.  32  Calc.  1036 
See    Jubisdiction    of    Civil    Coubt — 

Revenue  Coubts — Pabtition. 
See  Landlord  and  Tenant. 

12  C.  W.  N.  568 
See  Lettebs  Patent,  cl.  1 2 

L  L.  B.  28  Mad.  216  ;  487 
See  Life-estate  13  C.  W.  N.  Qll 

See  Malabab  Law — Partition. 

I.  L.  B.  17  Mad.  184 

Sec  MOBTGAGEE  (PBEV.OUS) 

13  C.  W.  N.  81 

See   Kobth-Westebn    Pbovinces    Land 
Revenue  Act,  s.  113. 

I.  L.  B.  26  Ail.  225 

See  X.  W.  P.  Land  Revenue    Act,  ss 
132,  241     .  .     I.  L.  B.  31  All.  41 

-See  OuDH  Land  Revenue  Act,  s.  74. 

L  L.  B.  31  AU.  73 


PARTITION— «mfti. 

See  Pabties  I.  L.  R.  32  Cale.  483 

See  Religious  Endowments  Act,  s.  5. 
8  C.  W.  N.  44a 
See  Stamp  Act,  II  of  1899,  s.  2. 

I.  L.  B.  32  Bom.  509 

-See  Tbansfeb  of  Pboperty  Act.  s.  118 
5  C.  W.  N".  724 

See  Valuation  of  Suit — Suits — Parti- 
tion       .         .     I.  li.  B.  24  AIL  381 

See  Vendor  and  Purchaser — Invalid 
Sales — Pubchaseb  with  Knowledge 
OF  Liability  to  Pabtition. 

I.  L.  B.  26  Bom.  519 
.  costs  of— 

See  Costs  I.  L.  B.  34  Cale.  878 

effect  of— 

See  Pbe-emption — Constbuction  of 
Wajib-ul-abz       I.  L.  B.  24  AIL  493 

instrument  of— 

See  Joint  Possession  .    11  C.  W.  N.  143 

.See  STA31P  Act,  II  of  1899. 

I.  li.  B.  31  Bom.  68 
I.  li.  B.  32  Bom.  509 

mode  of — 

-See  Land  Re^-enue  Act  (Local  III  of 
1901)  s.  233  {k)      I.  L.  R.  31  AU.  541 

partial  partition. 

See  Hindu  Law — Joint  Family. 

I.  L.  B.  32  Mad.  191 


—  requisites  for — 
See  Hindu  Law   .     I.  L.  B.  31  All  412 


right  to — 

.See   Co-SHABEB — Suits    by    Co-shabebs. 

WITH  bespect  to  the  Joint  Property. 

I.  li.  B.  28  Cale.  223 

iSee    Hindu  Law — Custom — Impartibil- 

ITY. 

iSee  Limitation  Act  (XV  of  1877).  Sch. 
II,  Art.  127  .     I.  L.  B.  30  Mad.  201 

—  suit  for — 


See  Appeal — Omission  to  appeal  in- 
time  AGAINST  Preliminary  Order  or 
Decree         .     I.  L.  B.  29  Calc.  758 

5ee  Civil  Pbocedube  Code.    1SS2,    ss. 

373,  582  .     I.  L.  B,  29  Bom,  13 

See  Compromise — Compromise  of  suits 

UNDER  Civil  Procedure  Code. 

I.  li.  B.  23  AU,  219 

iSee  Costs— Special  Cases— Partition. 

2  B.  li.  B.  A,  C.  33T 

11  B.  li.  B.  Ap.  32 

1  Hyde  125 

I.  L.  B.  21  Calc.  904^ 
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DIGEST  OF  CASES. 


(     9184    ) 


^•AETITION— con«d. 

suit  for — contd. 

See  Court-Fees  Act,  1870,  s.  7,  cls.  (4), 
{5)    .         .        I.  L.  R  33  Bom.  658 

See  Execution  op  Decree. 

I.  L.  B.  29  Bom.  79 

^ee  Hindu  Law  .  I.  L.  B.  32  Mad.  271 

See    Jurisdiction — Suits    for    Land — 

Partition         .         .     6  B.  L.  B.  134 

I.  L.  R.  4  Bom.  482 

See  Limitation  Act,  1877,  Sch.  IL 
Art.  1 1         .     I.  L.  R,  26  Bom.  146 

See  Mahomedan  Law — Partition,  Suit 
FOR      .         .         .     13  C.  W.  N.  153 

See  Parties — Parties  to  Suits — Par- 
tition, SUITS  FOR. 

See  Valuation  10  C.  W.  W.  564  ;  839 

See  Valuation  of  Suit — Suits — Par- 
tition. 

See  Variance  between  Pleading  and 
Proof^Special  Cases — Partition 

22  W.  B.  11 ;  333 


1. 


1.  FORM  OF  PARTITION. 

Imperfect      partition — Sanc- 


tion to  partition — Act  XIX  of  18^3 — Partition 
depending  on  consent  of  parties.  Courts  in  their 
judgments  should  bear  in  mind  the  very  distinct 
character  of  the  several  kinds  of  partition,  and  until 
it  has  been  ascertained  with  what  description  of 
partition  they  have  to  deal,  the  question  of  the 
sufficiency  of  the  sanction  or  confirmation  given  to 
it  cannot  be  determined.  In  certain  cases  the  Com- 
missioner's  sanction  is  required,  in  others  that  of 
the  Collector.  There  are  partitions  known  as  im- 
perfect partitions  depending  upon  the  conduct  of 
the  parties,  and  effected  from  first  to  last  only  with 
their  consent.     Muhumdee  Beg  v.  Hossein  All 

2  W.  W.  26 

Informal  partition — Partition 


hy  finding  of  Court  in  suit.  Where  plaintiff  sued 
for  certain  land  in  dispute  as  his  o\\'n,  and  the  lower 
Court  found  that  it  was  his  share,  and  that  defend- 
ant held  his  separately,  no  further  formal  partition 
was  held  to  be  necessary.     Modhoosoodun  Chat- 

TERJEE  V.   JuDDOOPUTTY  ChUCKERBUTTY. 

9  W.  B.  115 

3. Declaration  of  title  to  con- 
tinue to  enjoy  separate  possession  of  land 
— Suit  for  partition.  The  plaintitfs,  having  obtained 
a  declaration  of  title  to  continue  to  enjoy  separate 
possession  of  certain  lands,  sued  the  former  defend- 
ants again  for  partition  of  the  same  lands.  Held, 
that  the  suit  was  unnecessary,  and  should  be  dis- 
missed.    Andi  v.  Thatha  .  I.  L.  B.  10  Mad.  347 

2.  PRIVATE  PARTITION. 

Effect  of  private  partition — 


FARTITION— contd. 

2.  PRIVATE  PARTITION— coM<(Z. 
tion,  though  not  sanctioned  by  official  authority 
will,  if  full  and  final  as  among  the  parties  to  it,  have 
the  same  effect  as  the  most  formal  partition  on  the 
light  of  pre-emption.  Gopal  Sahi  v.  Ojoodhea 
Pershad      .....      2  W.  R.  47 

2. Effect  of,  on  sur- 


vey proceedings.  A  private  partition  of  a  joint 
estate  is  not  inconsistent  with  subsequent  survey 
proceedings,  and  does  not  take  away  their  legal 
effect.  HuNOOMAN  Chowbay  v.  Bindhoo  Toraba. 

10  W.  B.  336 
Effect  of,    on 


parties — Government  ayid  purchasers  at  revenue  sale. 
A  private  butwarra,  though  not  binding  against  the 
Government  or  against  a  purchaser  at  a  sale  for 
arrears  of  Government  revenue,  who  derives  his 
title  directly  from  Government,  is  binding  as  be- 
tween the  parties  to  the  but^va^ra  and  persons 
claiming  title  under  them.  Tripoorah  Soondaree 
Chowdhrainee  v.  Kali  Ceundra  Roy  Chowdhry 

18  W.  B.  327 


Effect  of,  on  rigid  of  pre-emption.     A  private  parti- 


4. 


Right   to   subse- 


quent partition  under  Act  XIX  of  1814.  Where 
an  estate  was  divided  by  private  agreement  more 
than  fifty  years  ago,  and  the  division  was  subse- 
quently maintained  in  a  judicial  decision,  since 
which  the  co-sharers  had  for  many  years  exercised 
rights  of  ownership  independently  of  each  other,  a 
butwarra  of  the  whole  estate  cannot  afterwards  be 
demanded,  even  though  a  regular  separation  of  one 
share  has  been  intermediately  obtained  by  a  suit  in 
a  Civil  Court.  Permessur  Dutt  Sahee  v.  Audh 
Sahajee 5  W.  B.  40 

-   Beng.    Beg.    XIX 


of  1814,  s.  30.  A  private  partition  is  no  bar  to  pro  - 
ceedings  in  the  Revenue  Courts  under  s.  30  of 
Regulation  XIX  of  1814.  Joynath  Roy  v.  Lall 
Bahadur  Singh 

I.  L.  B.  8  Calc,  126  :  10  C.  L.  B.  146 


6. 


Beng.  Beg.  XIX 


of  1814,  s.  30 — Power  of  Collector — Jurisdiction  of 
Civil  Court.  It  is  not  correct  to  say  that,  under  s.  30 
of  Regulation  XIX  of  1814,  the  Collector  is  not 
at  liberty  to  make  any  partition  where  the  owners 
have  already  partitioned  the  lands  amongst  them- 
selves. The  true  meaning  of  the  section  is  that  the 
Collector  must  be  guided  by  the  nature  of  the 
estate  in  applying  the  rules  contained  in  the 
preceding  sections  of  the  Regulation ;  and 
that,  where  estates  are  not  held  in  common 
tenancy,  only  a  portion  of  those  rules  will  apply. 
If  the  parties  have  divided  the  lands  without 
agreeing  as  to  the  shares  of  the  Government 
revenue  to  be  paid  by  them,  respectively,  all 
the  Collector  has  to  do,  when  a  partition  has  been 
applied  for,  is  to  make  an  assignment  of  the  revenue 
in  proportion  to  the  interest  of  each  shareholder. 
If  they  have  divided  the  lands  and  arranged 
amongst  themselves  as  to  the  portion  of  the  Govern- 
ment revenue  which  each  is  to  pay,  it  is  open  to  the 
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PARTITION— contd. 

2.  PRIVATE  PARTITIONS— confif. 
Collector    to  accept  or    reject  that  arrangement. 
The  Civil  Court  has  nothing  to  do  with  the  matter. 
Ajoodhia  Lall  t'.  GuMASi  Lall    2  C.  L.  B.  134 

3'.-Tr.    Provinces 


L  nd  Revenue  Act  {XIX  of  1873),  s.  125.  S.  125  of 
Act  XIX  of  1873  does  not  apply  to  a  partition  by 
private  agreement.  Gaya  Singh  v.  Udit  Singh, 
I.  L.  R.  13  All.  396,  referred  to.  Earn  Prasad 
V.  Dina  Kuar,  I.  L.  R.  2  All.  515,  dissented  from 
bv  Kxox  AXD  BAJfEEJi,  JJ.  Kashi  Pkasad  v. 
Kedab  Nath  Sahu  .  ,  L  Ii.  K.  20  All.  219 
8, _^  Family  arrange- 
ment among  co-sharers— Partition  among  share- 
holders in  zamindari  villages— Construction  of  agree- 
mtnt — Custom.  On  a  dispute  among  proprie- 
tors of  shares  in  zamindari  villages  as  to  the  respec- 
tive amounts  of  the  holdings  till  then  undivided  to 
which  they  -nrere  entitled,  a  compromise  made  by 
their  common  ancestor's  five  sons,  of  whom  the 
plaintiff's  father  was  the  eldest,  had  been  filed 
in  proceedings  prior  to  this  suit.  This  was  con- 
strued to  have  assigned  to  the  plaintiff's  father  an 
additional  share,  according  to  a  custom  recorded  in 
the  khewat  at  settlement,  in  virtue  of  which  the 
eldest  brother  was  entitled  to  a  share  greater  than 
that  allotted  to  the  others, — a  right  termed  "  hakh 
j-^thamsi."     Masick  Chasd  r.   Hira  Lal. 

L  Ii.  B.  20  Calc.  45 


9. 


Paini  of  separate 


■share — Subsequent  partition  under  Beng.  Act  VIII 
of  1876,  s.  128.  The  plaintiffs  were  co-sharers  in  a 
certain  estate,  T  being  another  co-sharer.  In  1818 
a  private  partition  took  place  between  the  co-sharers 
in  the  course  of  which  certain  spe<;ific  lands  were 
allotted  to  T  in  severalty,  the  rest  remaining  un- 
divided. T  granted  a  patni  lease  of  her  share  to 
third  parties  who  were  thenceforth  in  possession  ; 
and  subsequently  there  was  a  partition  of  the  whole 
estate  by  the  Collector  under  Bengal  Act  VIII  of 
1S76,  in  the  course  of  which  the  specific  lands 
allotted  to  T  in  the  private  partition  were  allotted 
to  the  plaintiffs,  who  brought  against  the  tenants 
of  the  land  suits  for  rent  to  which  they  made  the 
patnidars  defendants.  Held,  that  the  patnidars 
were  properly  made  parties  to  the  suits  in  order 
to  try  the  question  of  the  right  to  receive  the  rent  as 
between  the  plaintiffs  and  the  patnidars.  Kashee 
Bam  Dass  v.  Sham  Mohinee,  23  W.  R.  227  ;  Ahamu- 
d'en  V.  Girish  Chunder  Shamunt,  I.  L.  R.  4  Calc. 
2-50  ;  and  Madan  ilohan  Lai  v.  HoUovcay,  I.  L.  R. 
12  Calc.  555,  referred  to.  Held,  also,  that,  assuming 
that  the  patnidars  were  not  parties  to  the  partition- 
proceedings  by  the  Collector,  they  were  entitled  to 
'^^  tain  possession  of  the  lands  allotted  to  their 
or  T  in  the  private  partition,  by  which  partition 
'  plaintiffs  were  bound,  notwithstanding  the  sub- 
•  quent  partition  bv  the  Collector.  Ahmedoolah 
V.  Ashruff  Hossein,  ^13  W.  R.  447  ;  Obhoy  Churn 
.  Sircar  v.  Huri  Xath  Roy,  I.  L.  R.  8  Calc.  72  ;  and 
Juggessur  Doyal  Singh  v.  Bissessur  Pershad,  12 
C.  L.  R.  281,  approved.     Byjnath  Lai  v.  Ramoodeen 


PABTITION— confef. 

2.  PRIVATE  PARTITION— conc/rf. 

Chowdhry,  L.  R.  1 1.  A.  106,  distinguished.  S.  128; 
of  Bengal  Act  XIII  of  1876  does  not  apply  to  a  case 
in  which  there  has  been  a  prior  private  partition,  the 
estate  in  such  a  case  not  being  "  held  in  common 
tenancy  "  within  the  meaning  of  that  section. 
Hkidoy  Nath  Shaha  v.  Mohobutxessa  Bibee. 

L  L.  E.  Calc.  285 


10. 


Stamp  Act  {II  of 


1899),  s.  2,  cl.  15 — Undivided  brothers — Documents 
purporting  to  be  lists  of  properties — Each  document 
signed  by  the  brothers  excepting  the  one  retaining  it — 
Each  document  formed  the  title  of  the  brother  retaining 
it  v^ith  respect  to  his  share — Instrument  of  partition — 
Stamp.  Four  undivided  brothers  made  four  lists 
of  the  family  property.  Each  list  was  signed  by 
three  brothers  and  not  by  the  fourth,  who  retained 
it.  A  question  having  arisen  whether  the  list  con- 
stituted a  partition  between  the  brothers  and 
required  to  be  stamped  as  such  under  the  Stamp 
Act  (II  of  1899) : — Held,  that  the  four  documents 
formed,  when  read  together,  an  instrument  of  parti- 
tion within  the  meaning  of  s.  2,  clause  15  of  the 
Stamp  Act  (II  of  1899).  Each  document  formed 
the  title  of  the  brother  retaining  it  against  the  other 
three  brothers  with  regard  to  the  property,  which 
came  to  his  share,  when  the  partition  was  effected. 
Ga>-pat  v.  SrPDU  (1908)  .    I.  L.  E.  32  Bom.  509 

3.  RIGHT  TO  PARTITION. 

(a)  Geseral  Cases. 

L  Co-sharers — Effect  of  partition^ 

In  cases  of  joint  ownership  each  party  has  a  right 
to  demand  and  enforce  partition.  A  shareholder  of 
a  patni  talukh  can  claim  and  enforce  a  partition 
of  such  patni  taltikh  as  against  his  co-sharers,  but 
such  partition  would  not  affect  the  Liabilities  of  the 
parties  under  their  contract  with  the  zamindar. 
Shamascxdari  Debt  v.  Jardixe,  Skixxer  &  Co. 
3  B.  Ii.  B.  Ap.  120  :  12  W.  B.  160 

2.  —  Joint  owners    in    right    of 

■worship  of  idol — Performance  of  ux>rship  by  turns.. 
The  reasons  for  which  one  of  several  joint  owners 
is  entitled  to  a  partition  of  the  joint  property  apply 
also  to  the  case  of  a  joint  right  of  performing  the 
worship  of  an  idol.  The  joint  owners  of  such  a  right 
are  entitled  to  perform   their   worship    by  turns. 

illTTA  KrXTH  AUDHICARRY  V.  NEERFXJrX  AUDHI- 

CAKRY    .         .    14  B.  Ij.  B.  166  :  22  W.  B.  437 

Maxcharam  v.  Praxshaxkar. 

I.  L.  B.  6  Bom.  298 

3.  Patnidars — Right     to     enforce 

partition — Patnidar  of  undivided  share.  One  pat- 
nidar  of  an  undivided  share  of  a  zamindari  held 
by  joint  proprietors  has  no  right  to  sue  to  enforce 
partition  against  another  patnidar  where  there  is  no 
contract  between  the  two,  or  between  the  patnidar 
and  his  zamindar,  to  divide.  Ridai  Nath  Saxdyal 
V.  IswAB  Chaxdba  Saha. 

4  B.  Ii.  B.  Ap.  57  note 
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PARTITION"— co?iW. 

3.  RIGHT  TO  PARTITION— coM<d. 
(a)  General  Cases — contd. 
Co-pareeners — Joint 


sion — Suit  by  subordinate  tenure-holder  for  parti- 
tion against  superior  landlord.  Joint  possession 
alone  is  not  a  sufficient  ground  for  compelling  a 
partition.  In  order  that  persons  may  be  co-parcen- 
ers, and  so  have  a  right  to  partition,  not  only  must 
they  be  in  joint  possession,  but  that  joint  posses- 
sion must  be  founded  on  the  same  title.  A  subor- 
dinate tenure-holder  therefore  has  no  right  of  parti- 
tion as  against  his  supeiior  landlord.  Ridai  Nath 
Sandy al  v.  Iswar  Chandra  Saha,  4  B.  L.  R.  App. 
57  note,  and  Parbati  Churn  Deb  v.  Ainuddeen,  I.  L. 
R.  7  Calc.  577  ;  9  C.  L.  R.  170,  referred  to.  The 
plaintiffs  were  proprietors  of  a  12-anna  share  and 
dar-talukdars  of  the  other  4-anna  share  of  talukh  A, 
which  consisted  of  a  7i-anna  share  of  so  much  of  the 
lands  of  three  villages  D,  B  and  T  as  appertained  to 
an  estate  in  the  CoUectorate  No.  23.  Estate  No.  23 
with  three  other  estates  represented  fractional  shares 
in  three  parganas  comprising  about  500  villages. 
No  partition  had  been  made  of  these  parganas,  but 
by  private  arrangement  certain  lands  in  the  village 
had  been  assigned  to  one  estate,  and  certain  other 
lands  to  another,  some  lands  being  kept  joint  and 
common  to  all  four  estates.  In  estate  No.  23  there 
was  another  permanent  tenure  S,  a  talukh  consist  - 
ing  of  lands  not  only  in  the  three  villages  D,  B  and 
T,  but  in  nine  others  :  of  this  talukh  a  2-anna  share 
belonged  to  L,  one  of  the  zamindars  of  estate  No.  23, 
and  a  7J-anna  share  of  the  remaining  14-anna  share 
was  held  under  the  plaintiff.  In  a  suit  against  L 
for  partition  of  such  of  the  lands  of  talukh  A  as 
appertained  to  estate  No.  23  and  were  separate  from 
the  other  estates,  to  which  the  other  zamindars  of 
estate  No.  23  were  made  parties  : — Held,  assuming 
the  plaintiffs  were  entitled  to  partition  at  all,  that 
the  suit  would  lie  as  regards  the  lands  specified  as 
belonging  to  estate  No.  23  without  reference  to  the 
lands  held  in  common  as  belonging  to  all  the  four 
estates.  Hari  Das  Sanyal  v.  Pran  Nath  Sanyal, 
I.  L.  R.  12  Calc.  ■56'),  and  Padmamani  Dasi  v. 
Jagadamha  Dasi,  6  B.  L.  R.  134,  referred  to.  Ma- 
KuxDA  Lal  Pal  Chowdhry  v.  Lehuraux. 

I.  li.  R.  20  Calc.  379 


5. 


Estate     held    in    separate 


possession — Suit  by  om  of  several  shareholder s- 
Beng.  Reg.  XIX  of  181  f,  s.  39.  Wiaen  an  estate  is 
held  in  separate  possession,  a  batwara  of  the  whole 
for  the  purpose  of  apportioning  land  accord  ng  to 
the  jummas  of  the  shareholders,  who  had  severally 
entered  into  engagements  with  the  Government, 
cannot  be  insisted  upon  by  one  of  the  proprietors 
under  s.  30,  Regulation  XIX  of  1814.  Bujrtjngee 
Lall  v.  Velaet  Hossein  Khan     .     5  "W.  R.  186 

6.  Separate      holders      under 

private  partition — Right  to  have  partition  by 
Collector  after  private  arrangement  and  disagree- 
ment. Parties  holding  separate  portions  of  an  estate 
according  to  a  private  arrangement  previously  made 
are  not  in  a  condition  to  apply  to  the  Collector  for  a 


P  ARTITIO  IS— contd. 

3.  RIGHT  TO  PARTITION— conid. 

(a)  General  Cases — contd. 

batwara  when  unable  afterwards  to  agree  among 
themselves.     Ajoodhya  Pershad  v.  Kristo  Dyal. 

15  W.  R.  165 

See  Khoobun  v.  Wooma  Churtjn  Singh. 

3  C.  li.  R.  453 

7.  . — .     Joint        proprietors — Joint 

lands,  each  proprietor  getting  rent  separately. 
Lands  held  in  joint  possession,  each  proprietor  re- 
ceiving his  proportion  of  the  rent  according  to  his 
interest  in  the  land,  cannot  be  divided  under  the 
batwara  laws.  Doorga  Kant  Lahoory'  v.  Radha 
MoHUN  GooHO  Neogy    .         .         .7  W.  R.  51 


8. 


Division    between     zamin- 


dars— Beng.  Reg.  XIX  of  1814.  One  of  the  co- 
sharers  of  a  joint  estate  suing  conjointly  with  the 
others  would,  under  Regulation  XIX  of  1814,  be 
entitled  to  a  separation  of  a  mouzah  from  the  rest  of 
the  zamindari,  and  an  assessment  upon  it  of  a  pro- 
per proportion  of  the  total  jumma,  and  having  done 
this  he  would  alone  be  entitled  to  have  an  order  for 
partition  of  that  mouzah  as  between  himself  and  his 
co-sharers  therein.  If  the  zamindari  which  the 
plaintiff  seeks  to  have  divided  is  so  intermixed  ^vith 
the  neighbouring  zamindaris  that  the  line  of  bound- 
ary cannot  be  reasonably  identified,  he  cannot  call 
upon  the  Collector  to  make  a  new  line.  But  if  the 
Collector  has  the  means  of  ascertaining  where  the 
boundary  lies,  he  is  bound  to  carry  out  a  partition. 
Bhurrut  Thakoor  v.  Murtaza    .     21  W.  R.  225 


9. 


Zamindars — Separate     liab  il  ity 


for  payment  of  revenue — Arrangement  for  sepa- 
rate payment — Assent  to,  by  maafidar.  A  partition 
was  made  by  the  zamindars  of  their  respective  hold- 
ings and  of  their  joint  liability  for  the  Government 
revenue,  and  though  this  partition  was  not  carried 
out  by  the  Revenue  Court,  but  was  acted  upon  by 
the  zamindars,  and  the  assignee  of  Government 
revenue  also  consented  to  such  partition  by  accept- 
ing revenue  from  individual  zamindars,  and  by  hold- 
ing them  to  be  individually  responsible  for  the 
amount  due  in  respect  of  their  several  holdings  : — 
Held,  that  there  was  nothing  to  prevent  the  maafi- 
dar, who  is  the  assignee  of  Government  revenue, 
from  assenting  to  any  arrangement  which  the 
zamindars  may  make  for  the  conversion  of  their 
joint  into  separate  liability.  Surnomoyee  v. 
Ramchurn  Singh       ...        3  Agra  251 

10.  Purchaser  of  specific  por- 
tion of  estate — Right  to  partition  of  ichole  estate. 
The  purchaser  of  a  specific  portion  of  the  land  of 
an  estate  separately  registered  with  a  separate  jum- 
ma under  s.  11,  Act  XI  of  1859,  is  not  entitled  to 
claim  a  batwara  of  the  whole  estate,  and  to  obtain 
a  share  of  the  whole  land  proportioned  to  the 
amount  of  the  sudder  jumma  paid  by  him.  Fukeer 
Chunder  Shaha  v.  Nobodeep  Chunder  Shaha. 

W.  R.  1864,  59 

11.  Party  with  decree  for  par- 
tition which  he  fails  to  execute  till  barred-  " 


1 


(     9189     ) 


DIGEST  OF  CASES. 


(    9190     ) 


TAETITION— conti. 

3.  RIGHT  TO  PARTITION— «onfef. 
(a)  Gexzbal  CAS^s—corUd. 
Act  XIX  of  18^3,  s.  47.  Where  a  person  obtained 
a  decree  from  the  Civil  Court,  declaring  his  right  to 
certain  shares  in  the  village,  and  directing  a  parti- 
tion, but  did  not  execute  his  decree  within  the 
prescribed  period  of  limitation  : — Hdd,  that  he  was 
not  entitled  to  partition  under  s.  47,  Act  XIX  of 
1863.      KiSHEX  SiX'GH  V.  Da  BEER  SrsGH 

2  Agra  272 

IS.  Right  in  suit  where  title 

has  been  declared  to  have  precept  to  Col- 
lector to  partition — Beng.  Reg.  XIX  of  1814, 
-.  -5.  In  a  suit  for  declaration  of  title  in  which  plaint- 
jtf  also  claimed  an  allotment  of  his  share  which  had 
'  n  refused  him  by  the  Collector  in  a  batwarra  then 
progress  : — Hdd,  that,  as  it  was  found  that  plaint- 
iris  title  was  established,  he  was  also  entitled 
under  s.  5,  Regulation  XIX  of  1814,  to  a  precept  to 
the  Collector  directing  him  to  award  to  the  plaintiff 
a  share  corresponding  with  that  title.  Abdool 
Eeza  v.  JEB^^-^^SSA  Bibee  .         .     16  "W.  R.  34 


13. 


SMkmi    tenure — Rights    of 


'government,  the  zamindars,  and  the  ehikmidars. 
Partition  of  a  shikmi  tenure  allowed  on  the  ground 
that  the  order  could  not  affect  the  rights  of  Govern- 
ment, of  the  zamindars,  nor  the  plaintiff's  co-shik- 
midars.  Oomesh  Chuxder  Shaha  v.  Maxick 
Cht-xder  BoxncK    .         .         .  8  W.  R.  128 


14. 


Ijakhiraj  tenure — Beng.  Reg. 


XIX  of  1814.  Though  a  partition  of  a  lakhiraj 
tenure  cannot  be  effected  under  the  provisions  of 
Regulation  XIX  of  1814,  yet  a  Civil  Court  in  effect- 
ing such  a  partition  may  well  be  guided  by  the  rules 
laid  down  in  that  Regulation  so  far  as  they  are  ap- 
plicable.    Jaxokee  Bibee  v.  LrcHMrx  Pershad 

17  W.  R.  137 

15.  Common    lands  of  mirasi 

villages — Pungaixdy  tenure.  Semble  :  The  right 
to  enforce  a  partition  or  allotment  of  the  common 
lands  of  mirasi  villages  held  in  pungavaly  tenure 
probablv  does  exist.  Sitakamaiyar  v.  Alagiry 
Iyer  .....  4  Mad.  285 

16.  Co-parceners — Order   binding 

irhole  estate.  There  is  no  statutory  bar  against  a 
raiyat's  right  to  partition  as  between  himself  and 
his  co-parcener  where  he  does  not  ask  for  such  a 
distribution  of  the  patni  rent  as  would  bind  the 
zamindar,  or  limit  the  latter 's  right  over  the  whole 
tenure  as  a  joint  one.  Gouree  Suxkur  Roy  i-. 
AxrxD  MoHTX  MoiTRO     .         .         9  "W.  R.  487 

See  MoTHOOR  Chttxder  Kurmokar  v.  Maxick 
Chitxdeb  BrxGO  ...  6  W.  R.  192 

17.  Hindu     widow — X.-W.    P. 

L'^ind  Revenue  Act,  XIX  of  1873,  s.  108 — Hindu 
idow — Reversioners.  A  childless  Hindu  widow, 
who  has  succeeded  to  her  deceased  husband 's  share 
of  a  mehal,  such  share  having  been  his  separate  pro- 
perty, and  is  recorded  as  a  co-sharer  of  such  mehal, 
ii  as  much  entitled,  under  s.  108  of  Act  XIX  of  ISTS^ 
as'any  other  recorded  co-sharer  is,  to  cltum  a  perfect 


PARTITION-<on/<f. 

3.  RIGHT  TO  PARTITION— con/rf. 
(a)  Gexebal  Cases — contd. 

partition  of  her  share.  The  circumstance  that  she 
may  after  partition  alienate  her  share  contrary  to 
Hindu  law  will  not  bar  her  right  as  a  co-sharer  to 
partition.  If  she  acts  contrary  to  the  Hindu  law  in 
respect  of  her  share,  the  reversioners  will  be  at 
liberty  to  protect  their  own  interests.  .Jhcxxa 
Kr  ar"  v.  CsAiy  Sukh  .         .    1. 1*.  R.  3  All.  400 

18.  Revenue-paying 

estate— Beng.  Act  VIII  of  1876,  «.  10.  A  Hindu 
widow  who  has  succeeded  to  a  share  in  a  revenue - 
paying  estate  as  heir  to  her  deceased  husband  is  not 
a  person  having  a  proprietary  interest  in  an  estate 
for  the  term  of  her  life  onlv,  within  the  meaning  of 
s.  10,  Bengal  Act  VIII  of  1876.  Even  if  she  were, 
a  Civil  Court  would  not  be  debarred  from  decreeing 
partition  of  a  revenue-paying  estate  at  her  instance  if 
a  proper  case  for  the  passing  of  such  a  decree  be 
made  out  by  her.  Jadomoney  Dabee  v.  Saroda- 
prosono  Mookerjee,  1  Boulnois  120  ;  Phooi  Chand 
Lall  V.  Rughoobuns  Sahoy,  9  W.  R.  108  ;  Katama 
Xatchiar  v.  Rajah  of  Shivagunga,  9  Moo.  I  A. 
539  ;  and  Bhagbutti  Daee  v.  Chotclhry  Bholanath 
Thakoor,  L.  R.  2  I.  A.  2 '.6,  referred  to.  Principles 
on  which  Courts  should  order  partition  at  the  in- 
stance of  a  Hindu  widow  stated.  Mohadeat 
Kooer  f.  Haruk  Xaraix  .  I.  Ii.  R.  9  Calc.  244 


19. 


Partition  between  owners 


of  separate  shares  in  permanently-settled 
estate — Effect  of,  as  against  Government.  In  the 
year  1226  F.  (1819)  a  fourteen-anna  eight -gunda 
share  of  a  certain  mouzah  was  permanently  settled. 
The  remaining  one-anna  twelve-guinda  share  was 
permanently  settled  in  1861.  This  share  was  sold 
for  arrears  of  Government  revenue  in  1873,  and  pur- 
chased by  the  plaintiff,  who  subsequently  applied  to 
the  Collector  for  partition  under  the  Batwarra  Act. 
The  Collector  refused  to  partition,  upon  the  ground 
that  the  Act  was  not  applicable  to  the  partition  of  a 
mouzah  held  jointly  by  the  proprietors  of  two  sepa- 
rate estates.  The  plaintiff  then  brought  the  pre- 
sent suit,  to  which  he  made  the  Collector  a  party,  to 
obtain  a  declaration  that  he  was  entitled  to  have  his 
share  separated  from  the  14-anna  8-g  mda  share 
by  metes  and  bounds,  and  also  for  a  decree 
directing  a  partition  of  the  whole  mouzah  into  two 
parts.  Held,  that,  so  far  as  the  plaintiff  on  the  one 
hand  and  the  owners  of  the  fourteen-anna  eight- 
gunda  share  on  the  other  were  concerned,  the  mou- 
zah could  be  partitioned,  but  that  such  partition 
would  not  b  ^  binding  upon  the  Government  unless 
by  consent.      Ajoodhya  Peksad  r.  Collector  op 

DUBBHTXGAH 

L  L.  R.  9  Calc.  419  :  11  C.  L.  R.  550 


20. 


Grantees  of  inam  village 


i  Suit  by  co-sharer  in  meharam  of  inam   viUage  for 

j  division    of    lands — Parties    to    suit — Liability    to 

I  Government  for  quit-rent.     Where  the  grantees  of 

j  an  inam  village,  subject  to  a  favourable  quit-rent 
enjoy  the  rent  payable  by  the  permanent  tenants  in 

I  defined  shares,  any  one  of  the  grantees  may  sue  his 

'  co-sharers  for  a  partition  of  the  lands  of  the  village 
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PARTITION— confer . 

3.  RIGHT  TO  PARTITION— con^d. 

(a)  General  Cases — contd. 

to  enable  him  the  more  easily  to  recover  his  share  of 
the  rent,  although  he  cannot,  without  the  consent  of 
Government,  put  an  end  to  his  joint  liability  for  the 
entire  quit-rent.  It  is  not  necessary  for  the  plaint- 
iff in  such  suit  to  implead  any  raiyat  whose  rights 
are  unquestioned.  The  partition  in  such  a  case 
must  be  carried  out  by  the  Collector  after  a  prelimi- 
nary decree,  and,  when  partition  is  carried  out  by 
the  Collector,  a  final  decree  should  be  passed 
Ramanuja  Ayyangar  v.  Vieappa  Tevan 

I.  L.  B.  6  Mad.  90 


21. 


Civil  Procedure  Code,  1882, 


s.  265 — Eevenue-paying  estate — Beng.  Act  VIII 
of  1876,  Part  II,  and  s.  4,  els.  (8)  and  (9) — Civil 
Procedure  Code  {Act  XIV  of  1882),  s.  265.  In 
1851  an  estate  was  brought  under  butwarra  under 
the  provisions  of  Regulation  XIX  of  1814.  At  such 
butwarra  a  portion  of  the  estate  being  covered  with 
water  and  unfit  for  cultivation  was  not  divided,  but 
left  joint  amongst  all  the  co-sharers,  tjie  land-rev- 
enue payable  on  account  of  the  whole  estate  being 
apportioned  amongst  the  several  estates  into  which 
the  portion  divided  was  split  up.  Subsequent- 
ly, on  the  portion  remaining  joint  becoming  dry 
and  fit  for  cultivation,  an  application  was  made  by 
one  of  the  co-sharers  to  the  Collector  to  partition 
the  same  under  the  provisions  (  f  Bengal  Act  VIII 
of  1876,  but  that  ofiicer  refused  to  do  so,  on  the 
ground  that  the  land  "  did  not  bear  an  assessed 
revenue  and  was  not  shown  in  the  towzi."  In  a 
suit  brought  under  the  above  circumstances  to 
compel  the  Collector  to  make  the  partition  and  in  the 
alternative  to  have  it  made  by  the  Civil  Court : — 
Held,  that,  though  the  reason  given  by  the  Collector 
for  refusing  was  an  erroneous  one,  he  was  not  bound 
to  make  the  partition  under  the  provisions  of  Ben- 
gal Act  VIII  of  1876,  as  the  land  in  suit  was  not 
liable  for  the  payment  of  one  and  the  same  demand 
of  land  revenue  and  was  therefore  not  a  joint 
undivided  estate  within  the  terms  of  s.  4,  cl.  (9), 
of  that  Act.  Held,  also,  that  the  word  "  estate," 
as  used  in  s.  265  of  the  Civil  Procedure  Code,  must 
not  be  construed  in  the  same  limited  and  defective 
sense  in  which  it  is  used  in  Act  VIII  of  1876,  but 
must  be  taken  to  be  there  used  in  its  ordinary  signi- 
fication, and  that  consequently  the  plaintiff  was 
entitled  to  a  decree  for  partition  under  the  provisions 
of  that  section.  Chundernath  Nundy  v.  Hut  Narain 
Deb,  I.  L.  R.  7  Calc.  153,  approved.  Secretaey 
OF  State  v.   Nundtjn   Lal 

I.  L.  B.  10  Calc.  435 

22.  Suit  in  eject- 
ment— Partition  by  Collector — Jurisdiction — il/ori- 
gage-sale — Hindu  law — Undivided  property — Pos- 
session. V  mortgaged  to  the  plaintiff  his  house 
and  certain  undivided  land  in  which  H  and  others, 
Hindu  co-parceners,  had  a  share.  B  bought  the 
interest  of  H  in  the  land  at  a  Court-sale,  and  let 
to  H  and  V,  who,  failing  to  pay  rent,  were  sued 
by  R,  who  got  a  decree  for  possession.  This  decree 
was  transferred  for  execution  to  the  Collector,  who 


FAHTlTlON-^ontd. 

3.  RIGHT  TO  PARTITION— co»/cf. 
(a)  General  Cases^ — contd. 

sold  the  land  and  rateably  distributed  the  proceeds^ 
except  to  V,  who  declined  to  take  the  amount  ten- 
dered as  his  share.  The  plaintiff  sued  V  and  the 
purchasers  under  ^'5  decree  to  recover  his  mortgage- 
debt  by  a  sale  of  the  property  mortgaged  to  him. 
Held,  that  R's  decree,  not  being  for  partition  of  the- 
family  property  or  for  the  separate  possession  of  a 
share,  was  not  one  contemplated  by  s.  265  of  the 
Code  of  Civil  Procedure.  The  proceedings  of  the 
Collector  were  without  jurisdiction,  and  the  plaintiff 
was  entitled  to  ignore  them  and  assert  his  claim 
under  the  mortgage.  Narayan  Nagarkar  v. 
ViTHU  Jakhoji      .         .       I.  L.  E.  8  Bom.  539 


23. 


Raiyatwari  land. 


S.  265  of  the  Code  of  Civil  Procedure,  1877,  does 
not  apply  to  property  held  on  raiyatwari  tenure,  but 
to  permanently-settled  estates.  Mtjtttj  v.  Ktjda- 
LALAGA  .         .         .         .        I.  L.  R.  6  Mad.  97 

24.  • Partition  of  rai- 
yatwari estates — Act  VIII  of  1859,  s.  225.  In 
1862  it  was  held  by  the  Sudder  Court  that  s.  225- 
of  Act  VIII  of  1859  did  not  apply  to  raiyatwari 
estates.  This  ruling  having  always  been  acted  on  in 
the  Madras  Presidency  : — Held,  by  the  Full  Bench, 
that  a  different  construction  should  not,  under  these 
circumstances,  be  placed  on  s.  265  of  the  Code  of 
Civil  Pr.  cedure,  1882.  Mutu  v.  Kudalalaga, 
I.  L.  R.  6  Mad.  97,  confirmed.  Mtjtttjchidam- 
BARA  V.  Karuppa    .         .      I.  L.  E.  7  Mad.  382 

25.  Suit  for  partition,  by  person 

in  possession  making    a    false  claim.     B,  a, 
childless  Hindu  and  a  Brahman,  adopted  X,  his 
sister's  son,  and  subsequently,  apprehending  that  the- 
adoption  was  invalid,  executed  a  will  by  which  he- 
left  his  estate  to  X.     After  JS's  death,  X  obtained; 
possession,  and  remained  in  possession  of  the  estat 
till  his  death,  which  occurred  before  he  had  attained  1 
majority.     After  this,  joint  possession  of  the  estate  \ 
was  obtained  by  P  and  S,  two  widows  of  B,  who 
set  up  a  right  of  inheritance  from  X  as  being  in> 
the  position  of  mothers  to  him,  in  consequence  of  hia 
adoption  by  their   deceased    husband.     In  a  suit 
brought  by  S  against  P  for  partition  of  the  estate  : 
— Held,  that,  inasmuch  as  the  parties  had  set  up- 
a  false  claim  to  the  estate,  and  had  no  estate  in  law 
which  they  could  divide,  the  suit  for  partition  was- 

.  not  maintainable  merely  by  reason  of  the  fact  that 
they  were  in  possession.  Armory  v.  Ddamirie,. 
Smith's  L.  C.  313,  and  Asher  v.  Whitlock,  L.  K' 
1  Q.  B.  1,  referred  to.     Parbati  v.  Sxjndar 

I.  L.  R.  8  All. 

26.  Eight  of  joint  occupancy- 
tenants  to  partition — Jurisdiction  of  Civil  { 
Court — Parties.  Held,  that  a  joint  occupancy- 
tenant  is  entitled  to  sue  for,  and  a  Civil  Court  is  com- 
petent to  grant,  a  decree  for  partition  of  the  joint 
occupancy-holding,  though,  if  the  zamindar  is  not 
made  a  party  to  the  suit  for  partition,  such  decree  , 
will  not  affect  the  mutual  rights  and  liabilities  of  the 
zemindar  and  the  occupancy-tenants  as  they  stood* 
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3.  RIGHT  TO  PARTITION— ttwiid. 
(a)  Geskbal  Casks — contd. 
prior  to  the  partition.  Sunder  v.  Parbati,  I.  L.  B. 
12  AH.  51  :  L.  B.  16  I.  A.  186  ;  Baring  r.  Nash, 
1  V.  <fc  B.  551  ;  Omesh  Chunder  Shaha  v.  Manick 
Chunder  Bonick,  8  W.  B.  128  :  and  Bhagi  v.  Gir- 
■■'■  :ri.  All.    Weekly  Xotes  {1895)   143,   referred  to. 

HAMMAD  BaSHSH  V.  'ilXSA 

I.  L.  E.  18  AiL  334 


27. 


Mortgagee's  right  of  parti- 


tion inter  se — Mortgage  of  different  shares  in 
an  undivided  area  to  different  mortgagees  by  «-??/- 
fruduary  mortgage.  Two  mortgagees  held  sepa- 
rate usufructuary  mortgages,  the  one  of  a  two-thirds 
share,  the  other  of  a  one-third  share,  in  an  undivided 
area  of  muafi  land  granted  by  the  owners  of  those 
shares,  respectively.  Held,  that  one  mortgagee  could 
I.  jt,  in  a  suit  to  which  neither  of  the  mortgagors  was 
a  party,  obtain  partition  of  the  share  mortgaged  to 
him.     Ma>-gli  Pbasad  v.  Ishm  Prasad 

I.  L.  R.  18  AH.  476 


28. 


—  Partition  between  zamin- 


dar  and.  patnidars — Partition  between  parties, 
of  whom  owns  interest  subordinate  to  the  other. 
-  plaintiff  was  proprietor  of  an  entire  estate 
ing  an  annual  revenue  to  Government  of  R2,444. 
1854  his  father  gave  a  patni  lease  of  an  un- 
:  led  six  annas  share  .of  the  estate  to  the  defend- 

:<'  predecessors  in  title  The  plaintiffs  alleged 
t  the  land  being  held  ijmali,  although  he  ar.d  the 

:  -ndants  collected  separately  from  the  tenants 
ir  respective  shares  of  the  rent,  difficulty  and 
•nvenience  had  arisen  in  the  management  of  the 
perty,  and  he  therefore  sued  to  have  his  ten  annas 
I  e  of  the  land  divided  by  metes  and  bounds  from 
six  annas  share  of  the  patnidars,  the  land  of  the 
ire  estate  remaining  liable  as  before  for  the 
ire  amount  of  the  Government  revenue  payable 

:  espect  of  it.  Held,  by  the  Full  Bench,  that  the 
intiff   was   entitled   to   a   decree   for   partition. 

^iiADBi  Nath  Khax  v.  Rama>-i  Kasta  Roy 

I.  li.  R.  24  Cale.  575 
1  C.  W.  N.  406 

29.  ^ Right  of  CO  sharers — Inam 

■ige — Bight  of  management  by  co-sharers.  Pro- 
xy consisting  of  an  ordinary  inam  village  and 
ash  allowance  payable  out  of  the  revenue  of 
■ther  village  is  liable  to  partition  at  the  suit  of  a 
-barer,  except  when  it  is  held  on  saranjam  or  other 
partible  tenure,  or  where  the  terms  of  the  original 
nt  impose  a  condition  upon  its  enjoyment  that 
management  shall  rest  with  a  particular  branch 
the  family  of  the  grantees ;  and  possibly  a  long- 

..tinued  practice  from  which  a  family  custom  may 
Lj  inferred  may  operate  to  bring  about  the  same 
result.  GoPAL  Hari  Joshi  v.  Kamaka^t  Raxg- 
XATH  Josm  .         .         .1.  I..  E,  21  Bom.  458 


30. 


Grantees  of  inam  village 


Inam  village  granted  by  Peishwa — Bight  of  manage- 
ment of  Inam  property — Claim  that  Inam  village 
•teas  impartible — Bight  of  succession — Custom.  The 
defendant  in  a  suit  for  partition  alleged   that  his 
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PARTITION"— confcf. 

3.  RIGHT  TO  PARTITION— con/(f. 
(a)  Gexeral  Cases — contd. 

branch  of  a  joint  family  to  which  an  inam  village 
had  been  granted  by  the  Peishwa  had,  under  the 
grant,  acquired  a  right  to  the  perpetual  management 
cf  the  village,  and  claim,  on  this  ard  other  grounds 
that  the  village  was  impartible.  Held,  by  the 
Judicial  Committee  (affirming  the  decision  of  the 
High  Court),  that  "  neither  by  the  terms  of  the 
original  grant  nor  of  the  subsequent  orders  of  the 
ruling  power,  nor  by  family  custom,  n  r  by  adverse 
po  session  has  the  defendant's  branch  of  the  family 
acquired  a  right  to  perpetual  management  of  the 
village  of  Ahire,  or,  in  consequence,  to  resist  its  par- 
tition."    Adrishappa  v.    Gurushidappa,  L.  B.  7  I. 

A.  162,  referred  to.     Ven'ayak  v.  Gopal  fl903) 

I.  L.  R.  27  Bom.  35.S 
s.e.  L.  R.  30  I.  A.  77 

7  C.  W.  N.  409 

31.  Right    of   person    holding 

temporary  or  qualified  interest — Partition, 
suit  for — Bight  of  suit — Division  to  be  final.  Parti- 
tion should  not  be  allowed,  when  the  interests  of 
one  or  more  of  the  persons  owning  interests  in  the 
property  to  be  partitioned  is  of  a  temporary  and 
qualified  character,  and  when  there  may  be  appre- 
hension that  the  division  effected  may  not  have  an 
enduring  effect.  A  mokurari  lease,  which  was  by  its 
terms  to  become  null  and  void  on  default  of  payment 
of  three  instalments  of  the  mokurari  rent,  as  also 
upon  alienation  by  the  mokuraridar,  was  not  such 
a  permanent  or  transferable  interest  as  would 
ensure  that  any  division  that  might  be  effected 
would  be  of  enduring  effect.  Bepix  Behari 
iMiTTER  V.  Lala  Bhagwat  Sahai  (1905) 

9  C.  "W.  N.  699 

32. Suit  for  partition  dismissed 

for  default — Joint  Hindu  Family — Partition — 
Fresh  suit  not  barred.  Where  a  suit  for  parti- 
tion was  dismissed  for  default  and  a  fresh  suit  was 
instituted  :  Hcli,  that  the  right  to  enforce  parti- 
tion is  a  legal  incident  of  a  joint  tenancy  and  as 
long  as  such  tenancy  subsists  so  long  may  any  of  the 
joint  tenants  apply  to  the  Court  for  partition  of  the 
joint   propertv.     Xasratullah   v.  ilujibullah,  I.  L. 

B.  13  All.  309,  followed.  Bisheshae  Das  v.  Ram 
Prasad  (1906)       .         .        I.  L.  R.  28  AIL  627 

33.  Partition  suit- 
Preliminary  decree — Execution  struck  off  for  default — 
Fresh  suit,  if  lies.  A  previoxis  suit  for  partition 
brought  by  the  plaintiffs  having  been  compromised, 
an  Amiii  was  appointed  to  effect  a  partition  in  terms 
of  the  compromise.  Subsequently  the  parties  not 
appearing,  the  execution  proceedings  then  pending 
were  dismissed  for  default.  Hell,  that  a  fresh  suit 
for  partition  is  not  barred  by  s.  13  or  s.  103  of  the 
Ci^nl  Procedure  Code.  Xasratullah  v.  Majibuttah, 
I.  L.  B.  13  All.  309,  313.  followed.  Soniv.  Alunshi, 
I.  L.  B.  3  Bom.  94,  distmguished.  Section  103 
of  the  Civil  Procedure  Code  has  no  application  to 
execution  proceedings.  5Iadox  Mohox  MoxDtx  f. 
Baikanta  Nath  Montdcx  (1906) 

10  C.  W.  N.  839 

13  O 
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3.  RIGHT  TO  PARTITION— cowi(Z. 


34. 


(a)  Gexekal  Cases — condd. 
Suit    in   Civil  Court  for 


declaration  of  title — United  Provinces  Land 
Revenue  Act  (Local  III  of  1901),  ss.  110,  111,  233  Ik) 
— Objections  not  raised  before  Revenue  Court — Juris- 
diction. On  the  12th  of  March  1904,  defendants 
applied  to  the  Revenue  Court  for  partition  of  their 
share  in  two  mahals.  Proclamation  was  issued  on 
that  application  calling  iipon  the  opposite  party  to 
appear  on  the  18th  of  April  1904,  and  state  their 
objections,  if  any,  to  the  partition.  The  opposite 
party  did  not  appear  in  the  Revenue  Court,  but  on 
the  '20th  of  April  1904  instituted  a  suit  in  a  Civil 
Court  against  the  applicants  for  partition  asking  for 
a  declaration  of  their  exclusive  possession  over  part 
of  the  property,  the  subject-matter  of  the  defendants' 
application  for  partition  in  the  Revenue  Court. 
Held,  that  the  plaintiffs'  suit  was  not  maintainable, 
Mvlmmmad  Sadiq  v.  Laute  Ram,  I.  L.  R.  23  All. 
291,  and  Khasa,i/  v.  Jugla,  I.  L.  R.  28  All.  432, 
referred  to.     Nathi  Mal  v.  Tej  Sixgh  (1907) 

I.  L.  R.  29  All.  604 


35. 


Co-sharer — Partition,    decree 


for.  A  lessee  held  certain  lands  in  a  village  under 
three  separate  temporary  leases  from  three  un- 
divided co-sharers  of  the  village.  On  the  expiry 
of  one  of  the  leases,  the  lessor  in  question  sued 
for  khas  possession  on  partition  of  his  separated 
share.  His  other  co-sharers  who  with  the  lessee  had 
been  made  parties  to  the  suit  raised  no  objection. 
Held,  that  there  was  no  bar  to  a  decree  for  partition 
being  made  in  the  case.  But  the  plaintiff  ought  to 
pay  the  entire  costs  of  the  partition  as  a  fresh  parti- 
tion of  the  entire  mouzah  may  be  necessary  on  the 
expiry  of  the  other  leases.  Ram  Lochi  Koeri  v. 
Herbert  Collingetdge  (1907)    11  C.  W.  U".  397 


36. 


Hindu    Law — Partition — Ex- 


penses for  ceremonies  of  brother\s  sons — Share 
of  step-7nother — Value  of  stridhan  to  be  deducted 
from  share — Expenses  for  ceremonies  of  grand- 
chil'lren.  In  a  suit  for  partition  brought  by  a 
Hindu  against  his  father  and  brothers,  the  brothers 
are  entitled  to  have  set  apart  from  the  family  pro- 
perty a  sum  sufficient  to  defray  the  expenses  of 
their  prospective  thread,  betrothal,  and  marriage 
ceremonies,  such  sum  to  be  calculated  according 
to  the  extent  of  the  family  property.  A  father's 
wife  is  on  such  partition  entitled  to  a  share  equal  to 
that  of  a  son,  but  from  her  share  must  be  deduc- 
ted the  value  of  any  stridhan  received  by  her  as 
a  gift  from  her  father-in-law  or  husband.  The 
children  of  a  brother  on  such  partition  are  not 
entitled  to  any  sura  for  the  performance  of  their 
prospective  thread,  betrothal  or  marriage  ceremo- 
nies.    Jaieam  v.  Nathu  (1906) 

I,  L.  R.  31  Bom.  54 


37. 


Defendants'  claim  on  dis- 


missal of  suit — Partition,  suit  for — Dismissal  of 
suit — Deiendants   cannot    claim    partition   of   their 


PARTITION— cowfd 

3.  RIGHT  TO  PARTITION— co«<i. 

(a)  Geneeal  Cases — concld. 
shares  in  that  suit.  Where  a  plaintiff  brings  a  suit 
for  partition  and  fails,  it  is  not  open  to  any  of  the 
defendants  to  claim  that  the  partition  suit  should 
go  on  in  order  that  the  share  of  one  or  more  of 
such  defendants  may  be  determined.  Ashidbai 
V.  Abdulla  (1906)     \         I.  Ij.  R.  31  Bom.  271 


38. 


Babuana     grant — Ancestral 


property — Original  grantee'' s  power  to  dispose  of  by 
will — Rights  of  junior  members.  Babuana  grant 
of  ancestral  property  does  not  change  the  an- 
cestral character  of  the  property  and  turn  it 
into  self-acquired  property  in  the  hands  of  the 
grantee  or  his  direct  male  descendants.  The  original 
grantee  has  no  power  to  dispose  of  the  property 
by  A\ill,  and  the  other  members  of  the  family  have 
those  rights  in  it,  which  they  can  claim  under  the 
Mitakshara  law,  viz.,  the  right  to  restrain  aliena- 
tion, except  in  cases  of  legal  necessity,  and  the  right 
to  claim  partition.  Ram  Chandra  Marwari  v. 
Mudheswar  Singh,  I.  L.  R.  33  Calc.  1158.  and  Rames- 
war  Singh  v.  Jibender  Sing,  J.  L.  R.  32  Calc.  683, 
followed.  Laliteswae  Sixgh  v.  Bhabeswar 
SixGH  (1908)  .         .  I.  L.  R.  35  Calc.  823 


39. 


Parties — Partition      suit 


Talukdars  and  dar-talukdars — Allowing  persons 
not  made  parties  to  ivatch  proceedings — Practice.  In 
a  suit  for  partition  persons  holding  interests  of 
an  inferior  degree  are  not  necessary  parties.  A 
person  holding  a  permanent  interest,  though  an 
interest  of  an  inferior  grade,  may  bring  a  suit  for 
partition  as  against  persons,  who  hold  interests  of  a 
superior  grade.  A  patnidar  may  bring  a  suit  for 
partition  against  his  co-patnidars  or  against  dar- 
patnidars  under  his  co-patnidars  ;  in  the  latter  case 
the  co-patnidars  must  be  made  parties.  The  ques- 
tion as  to  who  are  necessary  and  who  are  proper 
parties  in  a  partition  suit  discussed.  In  the  present 
suit,  held,  that  the  dar-talukdars  should  not  be  made 
parties  as  the  suit  would  become  highly  complicated 
thereby.  The  course  adopted  in  the  lower  Court, 
namely,  of  allowing  the  dar-talukdars  to  watch  the 
partition  proceedings,  though  not  made  parties, 
approved.  Upexdra  Chandea  Sixgha  Roy  v. 
Mtjhomed  Faiz  Chowdhtjry  (1908) 

12  C.  W.  N".  670 
40. Compromise — Right  of  co- 
owners  to  partition — Efject  of  agreement  to  remain 
joint.  By  a  compromise  entered  into  in  the  course 
of  proceedings  for  partition  it  was  asreed  that! 
the  share  of  the  applicant  for  partition  alonO: 
should  be  partitioned,  that  of  the  non-applicantsi 
remaining  joint.  Held,  that  although  such  com- 
promise might  prevent  the  non-applicants  fron^. 
obtaining  partition  in  the  course  of  the  proceeding**' 
during  which  it  was  entered  into,  it  could  not  pre-' 
vent  either  of  them  from  subsequently  making  S 
fresh  application  for  partition  inter  se.  ChakdaH 
Shekhae  v.  KxrsDAS  Lal  (1908) 

I.  L.  R.  31  All.  3 


(     9197     ) 


DIGEST  OF  CASES. 


(     9193     ) 


TAETI TION— CO  ntd. 

3.  RIGHT  TO  PARTITION— conid. 
(b)  Partition  of  Pobtiox'of  Pkopekty. 

41.    -  Partition  of  a  portion  of 

joint  family  property — Suit  for  partition  of  a 
portion  of  joint  property.  A  suit  will  not  lie  for 
partition  of  a  portion  only  of  joint  family  property. 

JOGEXPKO  NaTH  MtTKERJI  V.  JOGOBUXBr  MrKEHJI 

I.  L.  R.  14  Calc.  122 

42.  Suit  for  partition  of  portion 

•of  property — Civil  Procedure  Code,  1S77,  s.  265. 

A  suit  \dll  not  lie  for  partition  of  portion  only  of  a 
joint  estate.  Accordingly,  where  the  plaintiff  sued 
for  partition  of  a  portion  of  a  joint  estate  and  for 
khas  possession  of  the  share  which  might  on  the 
partition  be  allotted  to  him,  alleging  that  he  had 
l)een  deprived  of  possession  of  that  portion  by  his 
co-sharers  in  collusion  with  others,  it  was  held  the 
suit  would  not  lie.  Although  under  s.  26-5  of  Act 
X  of  1877  a  decree  may  be  made^for  partition  of 
revenue-pajTng  land,  yet  that  decree  must  be  car- 
ried into  execution  solely  by  the  Collector.  Ram- 
jot  Ghose  V  Ram  RrxJxrs  CHrcKERBrrrY 

8  C.  Ii.  E.  367 


43. 


Partition  of  portion  of  joint 


estate  "without  consent  of  co-sharers — .Juris- 
diction of  Civil  Court.  Where  a  co-sharer  in  a 
joint  undivided  estate  sued  to  have  his  rights  ascer- 
taine^.1,  and  partition  made  in  respect  of  an  orchard 
which  formed  part  of  the  joint  estate  : — Held,  that 
the  Civil  Court  was  not  entitled  to  decree  partition 
or  give  possession  of  a  separate  share  in  the  orchard, 
and  there  is  no  law  which  entitles  a  shareholder  to 
obtain  partition  of  a  portion  of  an  undivided  estate 
against  the  will  of  the  other  co-sharors.  Mitthoo 
L-iix  f.  Gholam  Xuseer-ood-deex    3  Agra  276 

44.  Suit  by  mokurari  lease- 
holder of  small  part  of  estate — Suit  against 
■patnidars  of  whole  estate.  The  owner  of  a  12  annas 
share  in  a  joint  zamindari  granted  to  the  plaintiff  a 
mokurari  lea.se  of  his  share  in  a  small  portion  of 
land  within  the  zamindari.  The  owner  of  the  re- 
maining 4  annas  share  granted  a  patni  of  his  share  in 
the  whole  zamindari  to  the  defendants.  In  a  suit 
brought  for  partition  of  the  small  plot  of  land : — Held, 
that  a  partition  could  not  be  enforced  of  a  part  of 
the  estate  held  by  the  defendants,  who,  if  the  plaint- 
iff's claim  was  allowed,  might,  in  respect  of  the 
same  estate,  be  subjected  to  many  claims  for  parti- 
tion at  the  suit  of  persons  in  the  plaintiff's  position. 
Paebati  CnrRx  Deb  v.  Aix-fd-deex 

I.  L.  E.  7  Gale.  577  :  9  C.  L.  E.  170 


45. 


Suit  for  partition  of   por- 


tion of  joint  property— PartiV/Z  partition. 
The  plaintiffs  and  the  defendants  being  jointly 
entitled  to  and  in  possession  of  three  khanabaris 
in  a  village  and  other  immoveable  property,  the 
plaintiff  sued  for  partition  of  one  of  the  khana- 
baris only.  Held,  that  the  suit  would  not  lie. 
Haridas  Saxyal  r.  Prax  Xath  Sa>-yal 

I.  L.  E.  12  Calc.  566 


PARTITION— conf«Z. 

.3.  RIGHT  TO  PARTITION— cowii. 
(b)  Partition  of  Pobtioit  of  Property — cotUd. 

46.  ^ Portion  of  property  out  of, 

and.  portion  -within,  jurisdiction — Parties. 
A  person  suing  for  partition  is  not  obliged  to  include 
in  his  suit  the  whole  of  the  property,  but  may  con- 
fine his  suit  to  the  portion  of  the  property  which  he 
is  desirous  of  having  partitioned  ;  therefore  where  in 
a  suit  for  partition,  it  was  sho\\'n  that  some 
portion  of  the  property  was  out  of  the  juri.sdiction 
of  the  Court,  objections  that  fresh  parties  would  be 
necessaiy  if  the  mofussil  property  were  included, 
and  that  therefore  the  suit  had  not  been  properly 
brought,  and  that  the  leave  of  the  Court  had  not 
been  obtain h1  previous  to  bringing  the  suit,  were 
ovemled.    Padmamaxi  Dasi  r.  Jagadamba  Dasi 

6  B.  L.  E.  134 

47. .    Portion    of    property  out 

of  jtirisdietion — Ance^'tral  property — Rule  as 
to  property  being  brought  into  hotchpot — Property 
out  of  jurisdiction.  No  doubt,  the  rule  that  every 
partition  suit  shall  embrace  all  the  joint  family  pror 
perty  has  been  held  to  be  subject  to  certain  quali- 
fications, as.  for  instance,  where  different  portions  of 
it  lie  in  different  jurisdictions,  or  where  a  portion  is 
not  available  for  actual  partition  as  being  in  the 
possession  of  a  mortgagee  ;  but  there  is  no  authority 
for  the  proposition  that  a  member  who  sues  for  parti- 
tion of  property  in  the  hands  of  the  defendants  can 
refuse  to  bring  into  hotchpot  any  undivided  property 
held  by  himself,  on  the  ground  that  it  is  situated 
within  another  jurisdiction.  S^tbba  Rau  v.  Rama 
Rau,  3  Mad.  376,  referred  to  and  distinguished. 
Haki  Narayax  Brahme  r.  Ganp.atrav  Daji 

I.  Ii.  E.  7  Bom.  272 

48. Partial   partition — -Jurisdic- 


tion of   High     Court,     Original      Side — Properties 

situate  partly  icithin  and  partly  uithout  jurisdiction. 

\    On  the  Original   Side  of   the   High  Court  a  suit  for 

;    partition  of  joint  estate,  part  of  the  property  of  which 

I    estate  is  situate  within  and  part  without  the  juris- 

j    diction  (there  having  been  no  leave  granted   under 

i    s.  12  of  the  Charter  to  sue  concerning  the  portion 

:    outside  the  jurisdiction),  is  not  liable  to  be  dismissed 

on  the  ground  that  partial  partition  of  a  propierty 

cannot  be  granted,  but   may  be   decreed  as  far   as 

the  property  within  the   jurisdiction  is   concerned. 

The   ruling     of   .Jacksox,  J.,    in     Rittun  Monee 

Datt  V.  Brojo  Mohun  Dutt.  22  W.  R.  333,  explained. 

PuxcHAxrx  MxTLLicK  V.  Shib  CnrxDER  MnxicK 

I.  Ii.  E.  14  Calc.  835 

I        49. Property  in  differ- 

\    ent  jurisdictions — Suit    for    partial  partition — Suit 

j    for  land— Letters  Patent,  1865,  cl.  12.     The  plaintiff 

I    sued  for  partition  of  certain  property,  alleging  it 

!    to  be  joint  family    property.     It  consisted    of  a 

house  in  Bombay  and  certain  fields  at  Vavla  in 

the  Thana  District,  outside  the  jurisdiction  of  the 

Court.     The    parties  were  all  resident  in    Bombay. 

Held,  that,  as  to  the  Vavla  property,  the  Court  had 

no  jurisdiction,  the  plaintiff  not  having  obtained 

leave  to  sue  under  cl.  12  of  the  Letters  Patent,  1865, 

13  o  2 
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PARTITION— cowW. 

3.  RIGHT  OF  PARTITION— co»<c?. 

(b)  Partition  of  Portion  of  PEOPERTy — contd. 

but  that  the  suit  might  proceed  as  regards  the  pro- 
perty  in    Bonibav.     Punchanun  Mullick   v.  Shib- 
Chunder  JShdlick' I.  L.  R.  14  Calc.  835,  followed, 
Balaram  Bhaskarji  v.  Ramchaxdra  Bhaskarji 
I.  L.  R.  22  Bom.  922 


50. 


—  Portion  of  land  held  under 


private  agreeraent  for  exclusive  use.  Where 
an  applicant  for  the  partition  of  a  joint  undivided 
estate  holds  any  portion  of  it  for  his  own  private  use 
vrnder  a  private  agreement  •.—Held,  that  the  whole 
estate,  including  such  portion  of  it  as  has  been  sepa- 
rately enjoyed,  must  be  brought  into  account  before 
the  partition  can  be  effected.  Lalljeet  Singh  v. 
Raj  Coomar  .         .         .  25  W.  E.  353 

51. Rectifleation   of  portion  of 

property — Suit  to  set  aside  partition.  Where  a 
property  had  been  divided,  and  one  of  the  sharers 
was  dissatisfied  with  the  result,  he  could  bring  a 
suit  to  have  the  division  entirely  revised,  but  -was 
not  at  liberty  to  ask  for  a  rectification  of  a  small 
portion  of  the  divided  property.  Tripoora 
SooxDrREE   V.  GoPAL  Nath  Roy  .  25  "W.  R.  358 

52. Omission    of    property  in 

possession  of  one  party — Ground  jor  dismissal. 
In  a  partition  suit  the  fact  that  the  plaintiff  has  not 
included,  or  has  relinquished  his  share  in  property 
liable  to  division,  affords  no  ground  for  dismissing 
the  suit  where  the  co-parcener,  in  -whose  possession 
it  is,  is  a  party  to  the  su't,  for  it  is  competent  to  the 
Court,  in  disposing  of  the  case,  to  make  any  ordei  in 
respect  of  such  property  that  may  to  it  appear  right. 
Janardax  Vithal  v.  Anaxt  Mahadev 

I.  L.  R.  7  Bom.  373 


53. 


Partition    of   mal    raiyati 


land  in  Chota  Wagpur— i?er/.  Ill  of  1872- 
Partition  of  trees  and  land — Ghatwed.  As  between 
two  mal  raiyats  with  whom  a  settlement  has  been 
made  under  Regulation  III  of  1872,  there  may  be  a 
partition  of  the  waste  and  jungle  lands,  though 
such  partition  cannot  bo  binding  upon  the  superior 
landlord,  the  ghatical,  and  will  only  subsist  during 
the  currency  of  the  settlement.  So  far  as  regards  the 
trees  to  which  the  superior  landlord  is  exclusively 
entitled,  they  cannot  be  the  subject  of  partition, 
but,  as  to  the  trees  which  belong  to  the  mat  raimts, 
there  mav  be  a  partition.  Doman  Pandey  v. 
Paxchu  Kole  (1900)    .         .         5  C.  W.  N".  185 

54.         Putnidar — Partition,   suit    for 

— Right  of  a  pcdnidar  oj  a  small  sJinre  of  an  estate  to 
claim  fartilion.  In  the  absence  of  proof  of  incon- 
venience to  other  co-sharers  a  putnidar  whose  right 
extends  over  only  a  fractional  share  of  one  of  many 
mouzahs  in  the  zemindari,  is  entitled  to  maintain 
a  suit  for  imrtition.  Radha  Kanta  Shaha  v.  Bipro 
Das  Roy,  1  C.  L.  J.  40,  and  Barahi  Dehi  v. 
Debkamini  Dehi,  I.  L.  R.  20  Cede.  682,  referred  to. 
Uma  Suxdaei  Debi  v.  Bexode  Lal  Pakrashi 
(1907)        .         .         .       I.  L.  R.  34  Gale.  1026 

55.  Owelty — Partition — Allotment 

on  jxitiition — Mortgagee — Charge  for  owelty.    Where 


PARTITION— coji,/<f. 

3.  RIGHT  OF  PARTITION— concW. 

(&)  Partition  of  Portion  of  Property — concld. 

co-sharers  have  been  awarded  certain  sums  of 
money  as  owelty  on  a  partition  decree,  they  are 
(ntitled  to  priority  over  the  mortgagees  of  a 
portion  of  the  property  partitioned.  Kajim  Shah 
V.  Hills  (1907)  .  .  I.  L.  R.  35  Calc.  38S 
S.C.  12  C.  W.  N.  37a 


56. 


Co-o^vner    of    ehaukidari 


chakran  lands — Co-owners  not  members  of  joint 
family — Suit,  if  maintainable.  One  of  the  co-^ 
owners  of  an  estate  sued  the  other  co-owners  for 
partition  of  ehaukidari  chakran  lands  of  one  village 
only  of  the  estate  :  Held,  that  the  reasons  against 
the  partial  partition  of  joint  family  property  did 
not  apply  to  such  a  case  and  the  suit  was  main- 
tainable. Habibur  Rasul  Abdul  Faiz  v.  Ashita 
Mohan  Ghosh  (1908)  .        12  C,  "W.  N.  640' 

4.  APPOINTMENT  OF  COMMISSIONER. 
1. 


Procedure— CVfi7     Procedure 

Code,  1877,  s.  396.  Per  Poxtifex,  J.  (Field  J. 
doubting) — In  a  suit  for  partition,  it  is  competent 
to  the  Court,  in  its  preliminary  decree,  to  appoint 
any  one  person  whom  it  thinks  fit  to  ba  a  Commis- 
sioner to  make  the  partition  under  s.  396  of  the  Civil 
Procedure  Code.  The  section  uses  the  word  "  Com- 
missioners," but  it  is  not  necessary  for  the  purposes 
of  partition  that  there  should  be  more  than  one 
Commissioner,  and  by  force  of  the  General  Clauses 
Act  the  word  "  Commissioners  "  may  be  read  in  the 
singular  number.  The  intention  of  s.  396  is  that 
upon  the  first  hearing  of  a  suit,  the  Court  shall 
determina  whether  the  ^Jlaintiff  is  entitled  to  a  parti- 
tion, and  shall  ascertain  who  the  several  persons 
entitled  in  the  property  are,  and  shall  direct  by  a 
preliminary  decree  or  order  that  Commissioners 
be  appointed  to  make  the  partition.  Gyax  Chtjnd- 
DER  Sex  v.  Durga  Churx  Sex 

I.  L.  R.  7  Calc.  318  :  8  C.  L  R.  415 

2. Suit  for  j)artition 

of  immoveable  property — Commissioner  appointed  to 
make  partition — Court  not  competent  to  modify  Com- 
missioner's report.  Where  in  a  suit  for  partition  of 
immoveable  property  a  Commissioner  has  been  ap- 
pointed under  s.  396  of  the  Code  of  Civil  Procedure 
to  ascertain  the  shares  of  the  partias,  the  Court 
when  passing  its  final  decree,  must  either  accept  or 
reject  the  report  of  the  Commissioner  in  toto,  but  is 
not  competent  to  modify  it.  Shah  Muhammad 
Khan  v.  Hanuant  Singh,  All.  Weekly  Notes  (1898) 
46.     Jaxki  Prasad  v.  Gauri  Sahai  (1905) 

I.  L.  R.  28  All.  75 


3. 


Commission     to 


make  partition — Issue  of  commission  to  one  person 
only.  A  Court  issuing  under  s.  396  of  the  Code  of 
Civil  Procedure  a  commission  to  make  partition  of 
immoveable  property  not  paying  revenue  to  Govern- 
ment, cannot  legally  issue  such  commission  to  one 
commissioner  only.'  Per  Richards,  J. — But  there 
is  nothing  to  prevent  the  parties  to  partition  pro- 
ceedings agreeing  that  one  commissioner  only  should 
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PARTITION- con<d. 

■4.  APPOINTMENT  OF  COMillSSION'ER— <»n<;Zd. 
be  appointed  ;  nor  does  it  follow  that  all  the  parti- 
tions that  have  been  made  are  invalid  by  reason  of  the 
fact  that  only  one  commissioner  ha=i  been  appointed. 
MuLCHAxn  V.  iluHAMMED  Ali  Khan  (1906) 

I.  Ii.  R.  29  All.  235 

5.  JURISDICTION     OF     CIVIL     COURT     IN 
SUITS  RESPECTING  PARTITION. 

Suit  to  set  aside  partition — 


Beng.  Reg.  XIX  of  1814— Minor,  right  of.  A 
partition  by  the  Collector  under  Regulation  XIX  of 
1S14,  if  consented  to  by  all  the  parties,  is  final,  and 
cannot  be  set  aside  by  any  party  in  the  Civil  Court  ; 
but  where  one  of  the  parties  was  a  minor  at  the  time 
of  partition,  the  Court  remanded  the  suit  for  an  en- 
quiry whether  his  guardian  acted  in  the  partition 
proceedings  bond  fide,  and  A\ith  a  due  regard  to  the 
interests    of    the    minor.     Haki    Prasad    Jha    v. 

MaDDAX   Moh.aX   THAKrE 

8  B.  L.  E.  Ap.  72  :  17  W.  E.  217 

2. Suit  for  declaration  of  right 

to  share  larger  than  that  allotted — Beng.  Beg. 
XIX  of  1814.  Where  a  partition  of  an  estate  under 
Regulation  XIX  of  1814  has  been  carried  out,  and 
confirmed  by  the  revenue  aiithorities,  it  seems  that 
one  shareholder  cannot  maintain  a  suit  in  the  Civil 
Court  to  have  it  declared  that  he  is  entitled  to  a  share 
larger  than  he  claimed  in  the  partition  proceedings. 
Ramsahaya  Sixgh  v.  MrzHAE  Aly 

2  B.  L.  E.  Ap.  40 

3.  Suit  for  larger  share  than 

•that  allotted  by  Collector— Sewy.  Reg.  XIX  of 
1814,  s.i.  4  and  20,  d.  2.  S.  20,  Regulation  XIX 
of  1814,  which  says,  "  the  determination  of  the 
Board  of  Revenue  or  Board  of  Commissioners  on 
the  paper  of  partition  shall  be  final,"  refers  to  those 
■questions  only  which  can  be  legally  determined  by 
the  revenue  authorities,  and  will  not  prevent  a  regu- 
lar suit  being  instituted  to  establish  a  right  and  title 
to  the  land,  which  a  party  has  lost  by  a  butwarra, 
notwithstanding  that  the  plaintiff  may  have  failed 
to  make  his  objection  before  the  Collector  within 
JSfteen  days  as  required  by  cl.  2,  s.  4,  Regulation 
'XIX  of  1814.  There  is  nothing  in  the  butwarra 
law  or  in  any  other  Regulation  to  prevent  the  Civil 
■Court  from  entertaining  a  suit  for  a  declaration  of 
the  plaintiff's  right  to  a  larger  share  than  that  re- 
corded in  his  name  in  the  paper  of  partition.  Where 
«  butwarra  had  been  made,  and  the  plaintiff  had  had 
a  specific  share  allotted  to  him,  but  which  share  was 
less  than  his  proper  share  in  the  estate,  and  the 
plaintiff  brought  his  suit  against  the  co-sharers 
generally,  without  specifying  in  whose  share  the 
quantity  he  had  lost  was  included  : — Held,  that  the 
"Court  could,  in  such  suit,  declare  the  plaintiff's  title 
to  the  same,  treating  him  as  a  shareholder  to  that 
extent  only  in  the  pottah  in  which  it  may  have 
■been  included.     Spexcer  v.  Pxthul  Chowdhey 

6  B.  Ii.  R.  658  :  15  W.  E.  471 
.  See  also  Krxj  Behabi  Sixg  v.  Neef  Sixg 

6  B.  L.  E.  663  note  :  15  W.  E.  291 
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Shed  Peeshad  Sookool  v.  Shuskoi  Sahoy 

16  W.  E.  190 

4.   Suit  for  declaration  of  title — 


BeTig.  Reg.  XIX  of  1814 — Jurisdiction  of  Collec- 
tor— Title.  The  Collector  cannot  try  the  question 
of  title  in  butwarra  proceedings  under  Regulation 
XIX  of  1814.  A  suit  for  possession  and  declaration 
cf  mrkurrari  title  to  certain  lands  can  b-  enter- 
taned  in  the  Civil  Court  notwithstanding  the 
butwarra  proceedings.  Ahmedulla  v.  Ashrtjff 
HossEix         .         .  8  B.  L.  E.  Ap.  73  note 

s.c.  Ahmedoollah  v.  ASHErFF  HOSSEIX 

13  W.  E.  447 

5. Suit    for  partition — Suit    by 

purchaser  of  -share  of  lakhiraj  estate.  The  purchaser 
of  a  share  in  an  undivided  lakhiraj,  estate  can  sue 
his  co-parceners  for  a  partition  of  his  share,  and  the 
Civil  Court  has  jurisdiction  to  carry  out  the  parti- 
tion.    Fatteh  Bahadur  v.  Jaxki  Bibi 

4  B.  Ii.  R.  Ap.  55  :  13  W.  E.  74 

6. Division  to  pre- 
vent encroachment  where  enjoyment  is  distinct.  The 
Civil  Court  has  jurisdiction  in  a  suit  between  joint 
owners  of  talukhs,  who  have  been  occupying  and 
using  separate  and  distinct  parts  of  premises  within 
the  estate,  where  the  object  is  to  prevent  encroach- 
ment by  defendants  upon  the  part  occupied  by 
plaintiffs,  without  any  division  of  the  Government 
revenue  or  alteration  of  joint  liabilfty  to  pay  that 
revenue.   Kalee  Mohcx  Sex  v.  Ram  Sooxder  Sen 

24  W.  E.  243 


7.   — 


- Dispute     with     regard  to 

shares — Parties.  Where  two  or  more  proprietors 
of  a  joint  estate  held  in  common  tenancy,  desirous 
of  having  separate  possession  of  their  respective 
shares,  apply  each  and  all  to  have  that  estate  divid- 
ed in  exactly  the  same  proportionate  shares,  and  no 
other  sharers  oppose  the  butwarra,  the  Collector 
may  at  once  comply  with  the  application  ;  and  if  no 
objection  is  raised  when  the  parties  have  opportu- 
nity of  raising  objection,  the  shares  cannot  again  be 
re-united  by  a  suit  in  a  Civil  Court.  But  if  the 
Collector  has  judicial  notice  of  a  dispute  with  regard 
to  a  share,  it  is  questionable  whether  he  has  juris- 
diction to  make  a  partition  of  that  share.  In  any 
suit,  however,  to  do  away  with  the  partition  as 
regards  that  share,  the  Collector  must  be  made  a 
party.  Joymoxee  Debia  t-.  Imam  Buksh  Talook- 
dab 13  W.  E.  471 


8. 


Suit  for    division   of  share 


of  roouzah — Civil  Procedure  Code,  1859,  s.  225. 
A  suit  for  division  of  a  share  of  a  mouzah  appertain- 
ing to  a  talukh  paying  revenue  to  Government  will, 
according  to  s.  225,  Civil  Procedure  Code,  1859, 
lie  in  the  Civil  Court.  Shome  Dutt  Chowdhey 
V.  SuRB  Naeaix  Chowdhey         .     24  W.  E.  242 

9.  Partition  of  revenue-paying 

estate.     Partition  of  an  estate  paying  revenue  to 
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Government  cannot  be  effected  in  a  Civil  Court. 
Badri  Roy  v.  Bhtjgwant  Narain  Dobey 

I.  L.  R.  8  Calc.  649  :  11  C.  L.  R.  186 

RrrTTUK  MoNEE  DuTT  V.  Brojo  Mohtin  Dutt 

22  W.  R.  11 

s.c.  affirmed  on  appeal     .  .     22  W.  R.  333 

10. Jurisdiction     of 

Collector.  Revenue-paying  estates  must  be  parti- 
tioned by  the  Collector  ;  they  cannot  be  partitioned 
by  metes  and  bounds  by  the  Civil  Court  Ameen  ;  and 
if  the  shares  in  such  an  estate  are  not  separate 
estates,  but  are  mere  fractional  shares  of  integral 
estates,  they  cannot  be  partitioned  in  the  absence  of 
the  other  co-sharers.     Damoodur  Misser  v.  Sena- 

BITTTY  MlSRAIX 

I.  L.  R.  8  Calc.  537  :  10  C.  L.  R.  401 


11. 


Partition  of 


mehal — Application  hy  co-sharer  for  partition- 
Notice  by  Collector  to  other  co-sharers  to  state  ob- 
jections upon  a  specified  day — Objection  raised 
after  day  specified  by  original  applicant— Question 
of  title — Distribution  of  land — Jurisdiction — Civil 
and  Revenue  Courts — Act  XIX  of  1873,  ss.  Ill, 
112,  113,  131,  132,  241  (f)— Civil  Procedure  Code, 
8.  11.  Reading  together  ss.  Ill,  112,  and  113 
of  the  North-Western  Provinces  Land  Revenue 
Act  (XIX  of  1873),  as  they  must  be  read,  the 
objection  contemplated  in  each  of  them  is  an 
objection  to  be  made  by  the  person  upon  whom  Ihe 
notice  required  by  s.  Ill  is  to  be  served,  i.e.,  a 
person  who  is  a  co-sharer  in  possession,  and  who  has 
not  joined  in  the  application  for  partition.  So 
far  as  ss.  Ill,  112,  113,  114,  and  115  are  con- 
cerned, a  Civil  Court  is  the  Court  which  has  juris- 
diction to  adjudicate  upon  questions  of  title  or  pro- 
prietary right,  either  in  an  original  suit  in  cases 
in  which  the  Assistant  Collector  or  Collector  does 
not  proceed  to  inquire  into  the  merits  of  an  objec- 
tion raising  such  a  question  under  s.  113,  or  on 
appeal  in  those  cases  in  which  the  Assistant  Col- 
lector or  Collector  does  decide  upon  such  ques- 
tions raised  by  an  objection  made  under  s.  112. 
The  remaining  sections  relating  to  partition  do  not 
provide  for  or  bar  the  jurisdiction  of  the  Civil 
Court  to  adjudicate  upon  questions  of  title  which 
n-ay  arise  in  partition-proceedings  or  on  the  parti- 
tion after  the  time  specified  in  the  notice  published 
under  s.  111.  S.  132  is  not  to  be  read  as  making 
the  Commissioner  the  Court  of  Appeal  from  the 
Assistant  Collector  or  the  Collector  upon  such  ques- 
tions, nor  does  s.  241  (/)  bar  the  jurisdiction  of  the 
Civil  Court  to  adjudicate  upon  them.  Where, 
therefore,  after  the  day  specified  in  the  notice  pub- 
lished by  the  Assistant  Collector  under  s.  Ill,  and 
after  an  Amin  had  made  an  apportionment  of  lands 
among  the  co-sharers  of  the  mehal,  the  original 
applicants  for  partition  raised  for  the  first  time 
an  objection  involving  a  question  of  title  of  proprie- 
tary right,  and  this  objection  was  disallowed  by  the 
Assistant  Collector  and  the  partition  made  and  con- 
firmed by  the  Collector  under  s.  131: — Held,  that  the 
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objection  was  not  one  within  the  meaning  of  s.  13, 
that  the  remedy  of  the  objectors  was  not  an  appeal 
from  the  Collector's  decision  under  s.  132,  and  that 
a  suit  by  them  in  the  Civil  Court  to  establish  their 
title  to  the  land  allotted  to  other  co -sharers  was  not 
barred  by  s.  241  (/),  and,  with  reference  to  s.  11  of 
the  Civil  Procedure  Code,  was  maintainable. 
Habibullah  v.  Kunji  Mai,  1.  L.  B.  7  All.  447,  distin- 
guished.  Sundar  v.  Khuman  Singh,  I.  L.  R.  1  All. 
614,  referred  to.  Muhammad  Abdtjl  Karim  v. 
Muhammad  Shadi  Khan      .     I.  L.  R.  9  All.  429' 


12, 


Proceedings  under 


Bengal  Act  VIII  of  1876,  s.  31,  effect  of.  The 
jurisdiction  of  the  Civil  Court  in  matters  of  parti- 
tion  of  a  revenue-paying  estate  is  restricted  only 
in  questions  affecting  the  right  of  Government  to 
assess  and  collect  in  its  own  way  the  public  revenue. 
Held,  accordingly,  that  the  pendency  of  partition- 
proceedings  before  the  Collector  under  s.  31  of 
Bengal  Act  VIII  of  1876  was  no  bar  to  a  suit  for  a 
declaration  that  under  a  partial  partition  effected 
between  the  co-sharers  a  portion  of  land  had  been 
separately  allotted  to  the  plaintiff.  Zahrun  v. 
GowRi  SuNKAR     .         .        I.  L.  R.  15  Calc.  198 


13.  Jurisdiction  of 
Revenue  Court — Suit  for  partition  and  possession 
of  a  share  in  a  particular  plot  in  a  patti — N.-W.  P. 
Land  Revenue  Act  (XIX  of  1873),  ss.  135,  241 
(/).  A  suit  by  a  co-sharer  in  a  joint  zamindari. 
estate  for  partition  and  possession  of  his  proportion- 
ate share  of  an  isolated  plot  of  land  is  not  main- 
tainable in  a  Civil  Court  with  reference  to  ss.  135 
and  241  of  the  N.-W.  P.  Land  Revenue  Act  (XIX 
of  1873).  Ram.  Dayal  v.  Megu  Lai,  I.  L.  R.  6  All. 
452,  distinguished.     Ijbail  v.  Kanhai 

I.  li.  R.  10  All.  5 

14. Partition  by  Civil 

Court  of  a  portion  of  a  revenue-paying  estate 
— Civil  Procedure  Code  (Act  XIV  of  1882),  s.  265 
— Revenue-paying  estate,  jartition  of,  into  several' 
revenue-paying  estates.  The  meaning  of  s.  265 
of  the  Code  of  Civil  Procedure  is  that,  where  a 
revenue-paying  estate  has  to  be  partitioned  into 
several  revenue-paying  estates,  such  partition  must 
be  carried  out  by  the  Collector.  Zahrun  v.  Gowri 
Sunkar,  I.  L.  R.  15  Calc.  198,  approved.  DebI 
Singh  v.  Shed  Lall  Singh  I.  L.  R.  16  Calc.  203 

15. Objection  to  parti- 


tion — N.-W.  P.  Land  Revenue  Act  (XIX  of  1873), 
ss.  Ill,  113,  241.  The  procedure  provided  by  s.  113^ 
of  Act  No.  XIX  of  1873  does  not  become  obligatory 
on  a  Collector  or  an  Assistant  Collector  in  partition 
proceedings  unless  an  objection  to  the  partition  has 
been  made  by  a  co -sharer  in  possession,  and  unless 
such  objection  was  made  before  the  day  specified  in 
the  notice  which  the  Collector  or  Assistant  CollectoB 
is  bound  to  issue  under  s.  Ill,  and  not  even  then 
unless  such  objection  raises  a  question  of  title. 
Unless,  therefore,  such  objection  has  been  made,  a 
Civil  Court  is  not  empowered  to  exercise  any  juris- 
diction in  the  matter  of  the  distribution  of  the  land 
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or  the  allotment  of  the  mehal  bv  partition.    Hardeo 
Singh  v.  Narpat  Slnoh    .       'l.  L.  B.  20  Ail.  75 


16. 


_  Civil  Procedure 


r  k  {Act  XIV  of  1882),  s.  265— Partition  effected 
h'j  Collector  in  execution  of  a  decree.  A^hen  the 
Collector  makes  a  partition  under  s.  265  of  the 
Code  of  Civil  Procedure,  the  Civil  Court  has  no 
pi  »wer  to  examine  his  work  or  to  direct  him  to  make  a 
ftesh  partition.  Dev  Gopal  Savant  v.  Vasudev 
Vltl.al  Savant,  I.  L.  R.  12  Bom.  371,  followed. 
Shrinivas  Haxmant  f.  GcBUNATH  Shrinivas 

I.  L.  E.  15  Bom.  527 


17. 


Sheri     lands — 


L-^'jse  by  Government  for  a  certain  number  of  years 
—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  265. 
Under  s.  265  of  the  Civil  Procedure  Code,  a  Civil 
Court  cannot  effect  partition  of  lands  paying  revenue 
to  Government.  The  Collector  alone  is  empowered 
under  that  section  to  do  so.  Dattatraya  Vithal 
V.  Mahadaji  Pakashham  .  I.  L.  B.  16  Bom.  528 


18. 


Claim  for  parti- 


tion of  share  of  property — Decree  for  partition  of 
defendants^  share  inter  se — Subordinate  Judge,  Ju- 
risdiction of.  In  a  suit  instituted  in  the  Court  of 
a  Munsif  by  a  member  of  a  Mahomedan  family  to 
have  her  share  of  the  family  property  partitioned, 
the  value  of  the  plaintiff's  share  was  found  to  be  less 
than  R  1,000,  and  the  value  of  the  whole  family  pro- 
perty exceeded  R  1,000.  The  lower  Appellate  Court 
decreed  partition  not  only  of  the  plaintiff's  share 
but  also  of  the  shares  of  the  defendants  inter  se, 
though  such  partition  was  not  asked  for.  Held, 
that  the  lower  Appellate  Court  had  no  jurisdiction 
to  partition  as  amongst  the  defendants  the  residue 
of  the  property  left  after  the  partitioning  off  of  the 
plaintiff's  share.     Hikmat  Ali  v.  Wali-ux-xissa 

I.  L.  R.  12  AIL  506 

19.  Suit  for  parti- 
tion of  lands  in  different  estates — Assam  Land 
and  Revenue  Regulation  (I  of  1886),  s.  154,  cl.  (e) 
and  s.  96.  In  a  suit  for  partition,  without  division 
of  revenue,  of  certain  lands  held  jointly  by  the 
parties  in  four  different  estates  governed  by  the 
Assam  Land  and  Revenue  Regulation  (I  of  1886) : — 
Held,  that,  although  the  decision  asked  for  may 
not  include  all  the  lands  of  each  of  the  four 
estates,  still  such  division  would  result  in  a  divi- 
sion of  each  of  those  estates,  the  lands  left  out 
forming  one  portion  and  the  lands  sought  to  be 
divided  forming  another.  The  suit  therefore  was 
one  for  an  "'  imperfect  partition  "  within  the  defini- 
tion in  s.  96  of  the  Assam  Land  and  Revenue 
Regulation,  and  s.  154,  cl.  (e),  of  that  Regulation 
barred  the  jurisdiction  of  Civil  Courts  in  such 
a  suit.  AsorL  Khaliq  Ahmed  v.  Abdul  Khaliq 
Chowdhry        .         .         I.  Ij.  B.  23  Gale.  514 

20.  — . — _  Suit  for  partition 

— "  Perfect  "  and  "  imperfect  "  partition — Entire 
estate — Assam  Land  and  Revenue  Regulation  (I  of 
1886),  as.  96,  97,  and  154.     An  estate  does  not  cease 
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to  be  an  entire  estate  within  the  meaning  of  the 
Assam  Land  and  Revenue  Regulation  (I  of  1886) 
because  a  few  plots  of  land  are  common  to  it  and 
some  other  estate  or  because  they  are  brah- 
mutter  or  debutter  or  because  they  are  held  in  some 
undefined  way  jointly  with  other  persons.  Where 
a  suit  was  brought  for  the  partition  of  an  estate, 
excluding  certain  portions  as  being  brahmutter  or 
debutter,  or  as  being  held  jointly  by  third  persons, 
how  or  in  what  capacity  not  being  stated  : — Held, 
that  the  jurisdiction  of  the  Civil  Courts  was  barred 
by   s.    154   of   the   Regulation.     Sarat   Chandra 

PURKAYESTHA  V.    PrOKASH  ChUNDRA  DaS  ChOW- 

dhttry  .         .         .         .     I.  L.  B.  24  Calc.  751 


21. 


Power  of     Civil 


Court  to  appoint  Commissioner — Civil  Procedure 
Code,  1882,  s.  265 — Collector.  In  a  suit  brought 
in  the  Civil  Court  for  a  partition  of  the  lands  in  a 
revenue- paying  estate,  the  Court  has  no  power  to 
appoint  a  Commissioner  to  make  the  partition  ;  it 
is  bound  under  s.  265  of  the  Civil  Procedure  Code  to 
have  the  partition  made  by  the  Collector  according 
to  the  law  for  the  time  being  in  force  for  partition  of 
estates.  Debi  Singh  v.  Sheo  Lall  Singh,  1.  L.  R. 
16  Calc.  203,  distinguished.  Meherban  Rawoot 
V.  Behari  Lal  Barik   .       I.  L  R.  23  Calc.  679 

Estates  Partition 


22.  

Act  'Beng.  Act  VIII  of  187 'i— Code  of  Civil 
Proceduie,  1882,  ss.  265  and  396.  S.  265  of  the 
Code  of  Civil  Procedure  does  not  apply  to  a  suit  for 
partition  of  a  revenue-paying  estate  when  no  sepa- 
rate allotment  of  revenue  is  asked  for.  A  Civil 
Court  therefore  has  jurisdiction  to  decree  partition 
in  such  a  case  ;  and  a  suit  for  possession,  after  parti- 
tion of  a  share  in  part  of  an  undivided  estate,  in 
which  part  alone  the  plaintiff  has  a  share,  is  main- 
tainable in  a  Civil  Court  if  no  division  of  revenue  is 
sought.  Debi  Singh  v.  Sheo  Lal  Sin-gh,  I.  L.  R.  16 
Calc.  203,  approved  and  followed.  Meherban  Ra- 
woot V.  Behari  Lal  Barik,  I.  L.  R.  23  Calc.  679,  over- 
ruled.     JOGODISHURY   DeBEA  V.  KaILASH   ChANDRA 

Lahiry      .         .         .         I.  li,  B.  24  Calc.  725 

1  C.  W.  N.  374 


23. 


Transfer    of  de- 


cree for  partition  to  Collector  for  execution — Parti- 
tion by  Collector — Civil  Procedure  Code,  1882, 
s.  265 — Jurisdiction  of  Civil  Court  to  hear  objec- 
tions to  the  division  ordered  by  Collector.  Where  a 
decree  for  partition  of  an  estate  has  been  transmitted 
by  the  District  Court  to  the  Collector  for  execution 
under  s.  265,  Civil  Procedure  Code,  the  Court  that 
made  the  decree  is  not  deprived  of  its  judicial  power 
to  hear  and  decide  objections  to  the  division  of  the 
estate  made  by  the  Collector.  Chinna  Seetayya 
V.  Krishna VANAMMA      .      L  Ij  B.  19  Mad.  435 

24. Partition    and     accounts, 

suit  for — Parties — Common  manager,  a  necessary 
party  if  accounts  for  his  period  of  managership 
claimed — Agreement  to  continue  joint  must  be  for 
consideration.  The  plaintiff  and  the  defendants 
Nos.  2,  3  and  4,  members  of  a  joint  Hindu  family, 
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agreed  to  remain  joint,  and  appointed  the  defend- 
ant No.  1  as  their  common  manager  for  a  period 
of  seven  years,  commencing  from  the  1st  September, 
1896.  On  the  7th  of  March,  1897,  the  plaintiff  gave 
notice  to  the  defendants,  stating  that  he  would  no 
longer  continue  joint,  and  dismissed  the  defendant 
No.  1  from  the  managership  of  his  share  of  the 
properties.  The  defendants  denied  the  plaintiffs' 
right  to  be  separate  without  a  formal  deed  of  parti- 
tion, or  suit  in  Court.  The  plaintiff  thereupon 
brought  this  suit  for  partition  and  accounts  against 
all  the  defendants.  On  objection  being  taken  that 
all  the  joint  properties  were  not  included  in  the 
schedule  to  the  plaint,  the  plaintiff  applied  for  the 
appointment  of  a  Commissioner  to  inquire  and  re- 
port whether  there  were  any  other  joint  properties. 
The  Subordinate  Judge  did  not  grant  the  prayer 
of  the  application,  but  framed  an  issue  for  the 
purpose  of  deciding  that  question,  and  dismissed 
the  suit  on  the  ground  that  all  the  joint-properties 
were  not  included  in  the  suit.  On  appeal,  it  was  held 
that,  before  dismissing  the  suit,  the  Subordinate 
Judge  ought  to  have  acceded  to  the  prayer  of  the 
plaintiff  for  the  appointment  of  a  Commissioner  ; 
that  the  common  manager  (defendant  No.  1)  and 
other  defendants  were  rightly  joined  together  in  the 
same  suit,  because  they  made  a  common  cause  to 
defeat  the  plaintiff's  claim  for  separation,  and  also 
because  accounts  were  claimed  for  the  period 
covered  by  the  managership  of  the  defendant  No.  1, 
and  the  other  defendants  are  intimately  connected 
with,  and  interested  in  taking,  such  accounts 
and  that,  though  it  may  be  competent  to  the  parties 
to  enter  into  an  agreement  not  to  divide  their  joint 
properties  for  a  limited  period  and  not  in  perpetuity, 
yet  such  an  agreement  must  be  for  sufficient  consi- 
deration. Eadha  Nath  Mukerjee  v.  Tarruch  Nath 
Mid'erjee,  3  C.  W.  N.  126,  referred  to.  Srimoha-n 
Thakur  v.  Macgeegor  (1901) 

I.  L.  R.  28  Gale.  769 


25. 


Title,  question  of— Act  XIX 


of  1S73  {Xorth-Western  Provinces  Land-revenue  Act), 
ss.  112,  113,  241  (/) — Trees  a  proper  subject  .of 
partition  hy  the  Revenue  authorities — Question  of  title 
not  raised  at  the  time  of  partition,  hut  subsequently  by 
a  suit  in  a  Civil  Court — Jurisdiction — Civil  and 
Revenue  Courts.  If  a  party  to  a  partition,  which 
is  being  conducted  by  the  Revenue  authorities 
under  Ch.  IV  of  the  North-Western  Provinces 
•  Land-revenue  Act,  1873,  desires  to  raise  any 
question  of  title  affecting  the  partition,  he  must 
do  so  according  to  the  procedure  laid  down 
in  ss.  112  to  115  of  the  Act.  If  a  question  of  title 
affecting  the  partition,  which  might  have  been 
raised  under  ss.  112  and  113  of  the  Act  during  the 
partition  proceedings,  is  not  so  raised,  and  the 
partition  is  completed,  s.  241  (/)  of  the  Act  debars 
the  parties  to  the  partition  from  raising  subse- 
quently in  a  Civil  Court  any  such  question  of  title. 
Muhammad  Abdul  Karim  v.  Muhammad  Shadi 
Khan,  I.  L.  R.  9  All.  429,  and,  so  far  as  in  conflict 
with  the  present  case,  Nasrat-ullah  v.  Majibullah, 
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I.  L.  R.  13  All.  309,  overruled.  Hardeo  Singh 
V.  Narpat  Singh,  I.  L.  R.  20  All.  75,  referred  to. 
Held,  also,  that  trees  growing  upon  land  the 
subject  of  partition  by  the  Revenue  authorities 
go  with  the  land,  and  may  properly  be  partitioned 
along  with  it  by  the  Revenue  authorities. 
Mtjhammad  Sadiq  v.  Lattte  Ram  (1901) 

I.  L.  R.  23  All.  291 


26. 


Bengal,    N.-W.     P.      and 


Assam  Civil  Courts  Act,  s.  21-  Act    XII   of 

1887— Act  XIX  of  1873  {N.-W.  P.  Land-revenue  Act), 
ss.  113,  114 — Determination  by  Revenue  Court  of  a 
question  of  title — Appeal — Jurisdiction.  Held,  that 
s.  21  of  the  Bengal,  N.-W.  P.  and  Assam  Civil  Courts 
Act,  1887,  applies  to  partition  cases  in  which,  under 
s.  113  of  the  N.-W.  P.  Land-revenue  Act,  1873,  a 
Court  of  Revenue  has  determined  a  question  of  title, 
and  that  "  the  value  of  the  original  suit,"  if  not 
the  value  of  the  entire  property  sought  to  be 
partitioned,  is  at  any  rate  the  value  of  the  share 
which  the  applicant  for  partition  seeks  to  have 
divided  off.  Shed  Singh  v.  Balded  Singh  (1903) 
I.  L.  R.  25  All.  277 


27. 


Mesne   profits — Joint    family 


estate — Possession  by  one  member — Partition — Mesne 
profits — Remand.  Plaintiff  No.  1  and  defendant 
No.  1  were  brothers.  Plaintiff  sued  defendant  for 
partition  of  the  joint  family  property.  Defendant 
was  in  possession  of  the  whole  of  certain  landed  pro- 
perty, including  plaintiff's  share  in  it.  Defendant's 
explanation  that  he  held  it  for  three  years  as  a 
security  for  debt  due  to  him  from  plaintiff  was 
unsui^ported  by  evidence.  The  Judicial  Commis- 
sioner decreed,  inter  alia,  that  plaintiff  be  given  three 
years'  enjoyment  of  defendant's  share,  to  make  up 
for  losses  caused  to  plaintiff  by  his  being  kept  out  of 
possession.  Held,  by  the  Judicial  Committee,  that 
the  Judicial  Commissioner  had,  under  the  circum- 
stances, done  justice  between  the  parties,  though  ia 
a  somewhat  rough  manner,  and  it  would  not  be  to  the 
interest  of  the  parties  to  remand  the  case  for  a  more 
precise  determination  of  the  amount  of  mesne 
profits.     Gaxgaram  v.  Sitaeam  (1902) 

6  C.  W.  N.  698 


28. 


Order  for  sale — Partition  Act 


{IV  of  1893),  s.  2 — Preliminary  decree — Order  for  sale 
—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  396. 
Where,  in  a  suit  for  partition,  a  Commissioner, 
appointed  under  s.  396,  Civil  Procedure  Code,  to 
make  a  partition  aftei'  the  preliminary  decree  had 
been  passed,  submitted  a  report,  and  the  Court  on 
consideration  of  the  report  was  of  opinion  that  the 
property  could  not  conveniently  be  partitioned,  and 
then  passed  an  order  for  sale  of  the  property  under 
the  provisions  of  s.  2  of  the  Partition  Act  (IV  of 
1893)  : — Held,  that  the  Court  could  pass  an  order 
under  s.  2  of  the  Act  for  sale  of  the  property  and  the 
fact  that  a  preliminary  decree  had  been  passed  was  no 
bar  to  proceeding  under  that  section.  HiRAMONI 
Dassi  v.  Radha  Churn  Kab  (1899) 

5  C.  W.  N.  128 
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29. 


ontd. 
Partition  Ad  {IV 


of  1893),  s.  2— Order  for  delivery  of  share  in  hou^c  to 
decree-holder— A prlication  in  execution — Order  for 
sale  under  Partition  Act.  S.  2  of  the  Partition  Act 
of  1893,  which  empowers  a  Court  to  order  a  sale  of 
property  instead  of  a  division,  in  partition  suits,  may 
be  applied,  though  a  preliminary  order  defining  the 
share  of  a  plaintiff  and  directing  partition  has  been 
passed.  K  \mn  Bacha  Saheb  v.  Abdul  Rahiman 
Saheb(1901)        .         .       I.  L.  B.  24  Mad.  639 

80 Treear—Act  XIX  of  1873  (X.-  W. 

P.  L^nd-revenue  Ad),  ss.  112,  113,  241  U)—  Trees 
<i  proper  subject  of  partition  by  the  Revenue  authori- 
ties. Trees  growing  upon  land  the  subject  of  parti- 
tion by  the  Revenue  authorities  go  with  the  land 
and  may  properly  be  partitioned  along  with  it  by  the 
Revenue  authorities.  Muhammad  Sadiq  i'.  Laute 
Ram  (F.B.  1901)         .         .     I.  L.  R.  23  All.  291 

31. Estate    Partition     Acts — 

Estates  Partition  Ad  [Beng.  Till  of  1876),  s.  63, 
and  {Beng.  V  of  1897),  s.  2,  d.  (b)— Private 
Partition — Partition  Proceedings  commenced  under 
Beng.  Ad  F  of  1876  whdher  governed  by  Beng.  Act 
V  of  1897 — Partition  by  CoUedor,  whdher  open  to 
objection — Limitation  Ad  (XV  of  1877),  Sch.  II, 
Art.  14 — Order  Shed,  ex  parte  entry  in — Specific 
Rdief  Act  (I  of  1877)  s.  42 — Dispossession  during 
pendency  of  suit — Plaint,  amendment  of.  Where 
a  partition  proceeding  commenced  under  s.  63 
of  Beng.  Act  VIII  of  1876  before  Beng.  Act  V  of 
1897  came*  into  operation,  and  the  Subordinate 
Judge  decided  that  the  suit  was  not  maintain- 
able under  the  provisions  of  Beng.  Act  Vof  1897  :— 
Held,  that  under  s.  2,  cl.  (6),  Beng.  Act  V  of  1897, 
where  a  suit  had  been  instituted  under  Beng. 
Act  VIII  of  1876,  all  subsequent  proceedings  for 
partition  must  be  carried  on  under  Beng.  Act 
VIII  of  1876  as  if  Beng.  Act  V  of  1897  had  not 
been  passed,  and  the  question  of  the  maintain- 
ability of  the  suit  should  have  been  deteiTnined  with 
reference  to  the  provisions  not  of  Beng.  Act  V  of  1 897 
but  of  Beng.  Act  VIII  of  1876.  Where  an  applica- 
tion for  partition  fulfilled  the  requirements  of  ss.  18 
and  19  of  Beng.  Act  VIII  of  1876  and  objection, 
under  s.  12  of  Beng.  Act  VIII  of  1876  was  disallowed 
by  the  Collector,  and  the  order  of  the  Collector  was 
upheld  bj-  the  Board  of  Revenue,  and  the  partition 
was  proceeded  with  : — Hdd,  that  under  s.  12  of 
Beng.  Act  Vlll  of  1876  the  Collector  had  no  jurisdic- 
tion to  make  the  partition.  Where  the  Board  of 
Revenue  on  appeal  decided  that  the  private  parti- 
tion set  up  was  not  established,  and  the  Collector 
proceeded  with  the  partition,  and  subsequently  in  a 
suit  to  set  aside  the  partition  by  the  Collector  it 
was  decided  by  the  Subordinate  Judge  that  the 
finding  of  the  reality  of  the  alleged  partition  by  the 
Revenue  Court  was  conclusive,  and  that  the  Civil 
Court  had  no  jurisdiction  to  investigate  the  com- 
petency of  the  Collector  to  make  the  partition  in  view 
of  8.  12  of  Beng.  Act  VIII  of  lS16:—Hdd,  that  the 
Civil  Court  was   competent   to   decide  the  matter 
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in  controversy,  and  that,  therefore,  the  suit  was 
maintainable.  Where  in  a  partition  suit  commen- 
ced under  Beng.  .\ct  VIII  of  1876  the  provisions 
of  s.  25  of  Beng.  Act  V  of  1897  were  applied,  and  it 
was  decided  that  the  suit  was  barred  : — Hdd,  that 
provisions  of  ?.  25  of  Beng.  Act  V  of  1897  were  not 
applicable  but  the  correspondinc  section  of  Beng. 
Act  VIII  of  1876  and  that  the  suit  was  not  barred 
under  that  section  or  under  Art.  14  of  the  Limitation 
Act  (XV  of  1877).  Laloo  Singh  v.  Puma  Chan- 
der  Benerjee.  I.  L.  P.  24  Calc.  149,  Baj  Chandra 
Roy  V.  Faizuddin  Hossfin,  I.  L.  R.  32  Calr.  716, 
Xnrendra  Lnl  Khan  v.  .loqi  Hari,  I.  L.  R.  32  Calc. 
1107,  and  Alijnuddin  v.  I-^han  Chandra  Dey,  I.  L.  R. 
33  Calr.  f93.  referred  to.  Parhati  Nath  Dutt  v. 
Rajmohun  Duit.  I.  L.  R.  29  Calc  367, distinsuished . 
An  ex  parte  entry  in  the  order-sheet  of  the  Collector 
is  no  evidence  of  possession  of  a  party.  Mir 
Tapurah  Hossein  v.  Gopi  Xarayan,  7  C.  L.  J.  251, 
referred  to.  An  amendment  of  the  plaint  would  be 
allowed  when  the  plaintiff  had  been  dispossessed 
durinsr  the  pendencv  of  the  suit,  so  as  to  make  it 
appropriate  to  a  suit  for  possession.  Jugdeo  Singh 
X.  Habibnllah  Khan,  6  C.  L.  J.  612.  followed. 
Axavda  Kishoke  Chovtdhry  v.  Daije  Thakueai^ 
fl90n)  .         .         .         .     I.  L.  K.  36  Calc.  7?.6 


1. 


6.  qlt:stion  of  title. 

Power    of    Collector  to  try 


question  of  title — Beng.  R^g.  XIX  of  1814. 
The  Collector  cannot  try  the  question  of  title  in  but- 
warra  proceedings  iinder  Bengal  Regulation  XIX  of 
1814.     Ahmedclla  v.  Ashruff  Hosseix 

8  B.  Ii.  E.  Ap.  73  note 

S.C.  Ahmedoollah  v.  Ashrxjf  Hosseix 

13  W.  B.  477 


2. 


Decision    by    Collector    of 


questions  of  tit]e— Ad  XIX  of  1863.  Act  XIX 
of  1863  contained  no  provision  for  the  judicial  deci- 
sion by  the  Collector  of  objections  raising  questions 
of  title  arising  after  the  partition  order  in  the  course 
of  partition.     Chowdhry  Zalim  Sixgh  v.  Seetloo 

2  N.  W.  404 


3, 


Claim  to  iright  of  occupancy 


for  eUtlivation — Suit  for  partition  under  Act 
XIX  of  1863— Partition  of  sir  land.  Held,  that  a 
queiition  involving  a  claim  to  cultivating  right  of 
occupancy  was  not  one  whir-h  could  be  properly  de- 
cided in  a  suit  for  partition  under  Act  XIX  of  1863, 
under  which  only  questions  of  conflicting  proprietary 
title  could  be  determined.  Amax  Sixghi-.  Joy- 
gopalSinoh  .         .         .  3  Agra  164 

Dispute  as    to   title — Beng. 


Reg.  XIX  of  1814.  \\\\en,  in  the  preparation  of  a 
butwarra  under  Regulation  XIX  of  1814,  it  is  ascer- 
tained that  the  parties  are  at  variance  on  a  question 
of  title,  the  Collector's  proper  course  is  to  stay  pro- 
ceedings until  all  such  questions  are  decided  by 
competent  Court,  the  revenue  authorities  not  having 
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authority  under  the  law  to  decide  them  finally. 
MuDDUN  MoHUN  V.  Kaetick  Nath  Pandey 

14  W.  E.  335 

7.  MODE  OF  EFFECTING  PARTITION. 

1. Joint  property  in  sole  pos- 
session of  sharer — Protection  of  sharers  from 
liahility  for  debts.  In  effecting  a  partition,  account 
must  be  taken  of  any  joint  property  in  possession  of 
any  sharer  ;  and  before  transfer  of  shares,  provision 
should  be  made  for  the  protection  of  other  sharers 
from  an  undue  liability  on  account  of  debts.  Ally 
HossEix  r.  Ally  Hosseix  alias  Chotey  Mirza 

2  Agra  96 

2.  ^ Mode  of  allotment  of  land 

— Land  in  exclusive  fossession  of  one  party.  In 
a  suit  for  partition,  the  land  in  dispute,  being  in  the 
exclusive  possession  of  a  single  co-sharer,  should  fall 
as  a  whole  in  the  share  of  one  or  other  of  the  co- 
owners,  and  not  be  subdivided  among  them.     PuD- 

DOMOXEE  DOSSEE  V.  DwAKKAXATH  BlSWAS 

25  W.  R.  335 

3.  Land     varying    in    value. 

Each  party  to  a  butwarra  need  not  have  the  same 
quantity  of  land,  nor  should  the  land  awarded  be 
alwa\-s  in  exact  proportion  to  the  jumma  paid.  The 
object  of  the  butwarra  being  to  divide  the  lands  in  as 
compact  a  form  as  possible,  one  party  may  havQ 
to  pay  the  jumma  on  a  smaller  area  than  another, 
though  on  more  valuable  land.  Aftabooddeex 
V.  Shumsooddeex  Mullick         .     18  W.  R.  461 


4. 


Convenience — Ground       for 


objection  to  cdlotment  on  partition — Inconvenience. 
Where  a  party  concerned  objects,  in  appeal,  to  a 
partition  of  land  fairly  allotted  according  to  value,  as 
not  having  consulted  convenience,  it  is  not  enough  to 
show  that  appellant's  own  convenience  would  have 
been  better  consulted  by  a  different  arrangement. 
He  is  bound  to  show  some  diTangement  which  would 
better  satisfy  all  parties,  and  be  more  equitable  for 
all.     SuMjiux  JiiA  V.  Bhooput  Jha 

18  W.  R.  498 

Compensation     for    expen- 


diture by  certain  members  of  joint  family 
on  joint  property.  In  a  suit  for  partition,  it 
appeared  that  the  defendants,  who  were  members  of 
a  joint  family,  had  at  their  own  expense  enhanced 
the  value  of  portion  of  the  lands  belonging  to  the 
joint  estate.  Held,  that  the  partition  should  proceed 
on  the  basis  of  each  co-sharer  having  an  equal  share 
of  similar  lands,  compensation  being  allowed  to  each 
co-sharer  for  any  private  expenditure  from  which  it 
could  be  shown  the  value  of  the  partible  property 
had  been  increased  ;  and  that,  unless  it  could  be 
shown  that  there  were  other  lands  of  similar  de- 
scription out  of  which  the  share  of  the  plaintiff  could 
be  made  up,  the  plaintiff  was  entitled,  on  paying 
comiwnsation  to  the  defendants,  to  portion  of  the 
lands  the  value  of  which  had  been  enhanced  by  the 
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defendants.  Kalliax  Bakekjee  v.  Modhfsudux 
Baxerji    .         .         .  .         8  C.  Ij.  R.  259 

6.  Principle      of     adjustment 

after  partition  between  co-sharers — Beng. 
Reg.  XIX  of  1814.  After  partition  of  an  estate 
among  share  holders  under  Regulation  XIX  of  1814, 
one  shareholder.  A,  claimed  from  another  share- 
holder, B,  2J  bighas  of  land  as  having  been  allotted 
to  him  by  5  under  a  prior  agreement,  in  lieu  of 
certain  lands  originally  held  by  him  which  fell  into 
B's  putti.  The  Collector  left  the  parties  to  settle  the 
matter  between  themselves,  and  A  brought  a  suit 
against  B  for  his  claim  in  the  Civil  Court.  Held, 
that,  in  a  case  of  this  kind,  the  only  principle  that 
can  be  adopted  is  that  the  Court  should  ascertain 
the  relative  value  of  the  lands  originally  made  over 
by  the  defendant  to  the  entire  lands  of  the  defend- 
ant, and  that  it  should  assign,  out  of  the  present 
share  of  the  defendant,  lands  bearing  the  same 
relative  value  to  the  whole  that  the  former  lands 
bore  :  this  to  be  done  without  interference  with  the 
proceedings  of  the  Collector  under  the  batwarra  law, 
and  the  plaintiff  (if  successful)  to  be  brought  in  as 
a  co-sharer  to  a  limited  extent  in  the  land  assigned 
by  the  defendant.  Ooma  Dtjtt  Chowdhry  v. 
HuxooMAX  Chowdhry       .         .     22  "W.  R.  453 


7. 


Land  in  separate  possession 


by  consent — Bight  of  co-parceners  on  partition. 
Co-parceners  may  on  partition  retain  possession 
severally  of  such  joint  lands  as  they  may  have  taken 
separate  possession  of,  with  the  consent  of  at  least 
a  majority  of  the  co-parceners.  Sreexath  DrxT 
V.  Naxdkishore  Doss  .         .     5  "W.  R.  208 


8. 


Family    dewelling-house — 


Consent  of  co-parceners — Execution  of  decree.  A 
decree  directed  partition  of  a  family  dwelling-house 
with  its  appurtenances,  including  a  poojah  dalan 
and  court\-ard  adjoining  it.  In  execution  of  that 
decree,  the  Civil  Court  Ameen,  at  the  request  and 
with  the  consent  of  two  out  of  three  co-parcencrs, 
did  not  partition  the  poojah  dalan  and  courtyard. 
To  this  the  third  co-parcener  objected,  but  her  ob- 
jection was  overruled  by  the  lower  Courts,  and  it 
was  directed  that  the  property  in  question  should 
remain  undivided.  Held,  that  the  Court  would  be 
disinclined  to  order  the  property  to  be  divided  with- 
out giving  the  co-parcener  or  co-parceners  who 
might  wish  to  keep  it  entire  an  opportunity  of  doing 
so.  Held,  per  White,  J.,  that  having  regard  to  the 
form  of  the  decree,  it  was  not  open  to  the  Court 
executing  it  to  order  that  any  part  of  the  property 
should  remain  joint,  except  with  the  consent  of  all 
the  co-parceners  who  were  parties  to  the  suit. 
Semble  :  per  Mitter,  J.,  that  the  lower  Courts  were 
not  precluded  by  the  decree  from  dealing  with  the 
property  in  the  mode  in  which  they  had  done.  Raj- 
coomaree  Dassee  V.  Gopal  Chuxder  Bose 

I.  L.  R.  3  Calc.  514 

9.  Property  consisting  of  se- 
veral houses — Principle  of  partition — CommiS' 
sion     of     partition— Act    XIV     of   1SS2,    s.    396. 
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Where,  in  a  suit  for  partition,  possession  was  sought 
of  a  definite  share  of  a  property  consisting  of  a  num- 
ber of  houses:— FeW,  that  the  principle  in  such 
cases  is  that,  if  a  property  can  be  partitioned  without 
destroying  the  intrinsic  value  of  the  whole  property 
or  of  the  shares,  such  partition  ought  to  be  made ; 
but  where  partition  cannot  be  made  without  de- 
strojdng  the  intrinsic  value  of  the  property,  then  a 
money  compensation  should  be  given.  AsHAxrx- 
LAH  V.  Kali  Ki>kuk  Kuk  .  I.  L.  B.  10  Calc.  675 


10. 


-Power  of  Revenue  Courts  as 


to  partition  of  bviildings— .V.-ir.P.  Land  Reve- 
nue Act  {XIX  of  1873),  ss.  107, 124.  In  a  partition 
under  the  North-Western  Provinces  Land  Revenue 
Act,  1879,  neither  buildings  nor  the  materials  there- 
of can  be  partitioned  ;  what  is  partitioned  is  the  land 
in  the  mehal.  Where  such  land  is  covered  with 
buildings,  the  Court  making  the  partition  has  to 
follow  the  provisions  of  s.124'  of  the  Act ;  but  it  can 
decide  no  question  of  right  to  the  buildings,  nor  can 
it  partition  them.  Ashiq  HrsAix  r.  :MrHA3iMAD 
Ja^  .         .         .         .  L  li.  K.  22  All.  329 

11. Suit  by  transferee  for  parti- 
tion—Partjlj"&n  Act  (IV  of  1893),  s.  4— Suit  for 
•partition  hy  sharer  against  transferee — Procedure. 
S.  4  of  the  Partition  Act  (IV  of  1893)  applies  only 
where  the  transferee  sues  for  partition.  Where  the 
suit  is  brought  by  the  sharer  against  the  transferee, 
8.  2  must  be  applied.  In  cases  where  s.  4  applies,  the 
Judge  should  make  a  valuation  of  the  share  of 
the  transferee  only  and  direct  its  sale.  Balshet 
GOPAXSHET  SoyAR  r.  MiRAX  Saheb 

I.  li.  E.  23  Bom,  77 


12. 


Dwelling-house    belonging 


to  undivided  family — Partition  Act  (IV  of  1893), 
8.  4 — Application  of  section — Re-acquisition  hy 
mevihers  of  such  family  a  iter  it  las  been  sold  to  a 
stranger  does  not  give  any  right  under  the  section 
as  against  such  stranger.  A  dwelling  house  belonged 
to  four  brothers,  K,  R,  V,  and  P,  joint  members  of  a 
Hindu  family.  In  1874  the  shares  of  K  and  P  were 
sold  in  execution  of  decrees  against  them,  and  in 
1877  the  remaining  shares  were  sold,  and  finally  the 
house  became  the  property  of  the  plaintiff  and  one  A 
in  equal  moities.  The  plaintiff  sued  A  for  partition 
and  obtained  a  decree,  but  pending  execution  A 
conveyed  his  moiety  back  again  to  R  and  V.  The 
brothers  had  continued  to  occupy  the  house  notwith- 
standing the  changes  in  ownership.  T'  now  applied 
under  s.  4  of  the  Partition  Act  (IV  of  1893)  to  be 
allowed  to  buy  the  plaintiff's  moiety.  Held,  that  he 
was  not  entitled  to  the  advantage  given  by  the  sec- 
tion. It  is  ownership,  not  occupation,  that  gives 
the  right.  After  the  sales  in  1877,  the  house  no 
longer  belonged  to  an  undivided  family.  F  and  his 
brothers  were  then  either  tenants  in  the  house  or 
trespassers.  The  question  was  whether  the  dwell- 
ing-house at  the  time  the  shares  therein,  which  had 
not  been  sold  to  A,  were  transferred  to  the  plaintiff 
'  belonged  to  an  undivided  family.  When  the  plaint- 
j  iff  purchased  his  moiety,  he  and  A  became  the 
i  owners  in  common  of  the  house  and  as  between  them 


PABTITION— con/(f. 

7.  MODE  OF  EFFECTING  PARTITION— con?^7. 

s.  4  of  the  Partition  Act  had  no  operation.  The 
subsequent  purchase  of  A's  interest  by  R  and  V 
did  not  confer  upon  them  any  rights  which  A  did  not 
possess.  It  was  in  their  hands  reacquired  ancestral 
property,  but  not  property  belonging  to  an  un- 
divided family  within  the  meaning  of  s.  4.  V.amax 
ViSBTsr  GoKHALE  V.  Vasudev  Morbhat  Kale 

I.  Ij.  E.  23  Bom.  73 

13. Mortgage  by   one  owTier  of 

undivided  share  of  estate — Rights  of  mortgagee 
and  other  sharers  on  partition.  Where  the  owner 
of  an  undivided  share  in  a  joint  and  undivided  es- 
tate mortgages^his  undivided  share,  he  cannot  by  so 
doing  affect  the  interests  of  the  other  sharers,  and 
the  persons  who  take  the  security,  i.e.,  the  mortga- 
gees, take  it  subject  to  the  right  of  those  sharers 
to  enforce  a  partition  and  thereby  convert  what  is 
an  undivided  share  of  the  whole  into  a  defined  por- 
tion held  in  severalty.  Where  such  a  partition  is 
effected  under  the  provisions  of  Regulation  XIX 
of  1814  before  the  mortgagees  have  completed  their 
title  by  foreclosure  and  the  consequential  decree  for 
possession,  the  mortgagees  of  the  undivided  share  of 
one  co-sharer  who  has  no  priority  of  contract  with 
the  other  co-sharers  would  have  no  recourse  against 
the  lands  aUotted  to  such  co-sharers,  but  must 
pursue  their  remedy  against  the  lands  allotted  to  the 
mortgagor,  and.  as  against  him,  would  have  a 
charge  on  the  whole  of  such  lands.  Byjxath  Lall 
V.  Ramoodees  Chowdhry 

21  "W.  E.  233  :  L.  R.  1  L  A.  106 


14. 


Easement— Par/i/ion  of  houses 


one  of  ichich  has  continuous  easement  over  the  other. 
WTiere  two  houses  are  held  jointly  by  several 
owners  deriving  their  title  from  a  common  source, 
and  one  of  such  houses  enjoys  a  continuous  as  distin- 
guished from  an  occasional  easement  over  the 
other,  such  casement  will,  upon  a  partition  of  the 
premises,  pass  to  the  dominant  tenement,  both  by 
implication  of  law  and  under  the  usual  general  words 
contained  in  the  deed  of  partition.  Rataxji 
HoRMASJi  V.  Edulji  Hormasji 

8  Bom.  O.  C.  181 

15.         Partition  of  a  joint  family 

house — Effect  of  partition  hy  a  consent  decree  ichere 
the  decree  does  not   reserve  any  right  to   the   use  of 
light  and  air — Implied  grant  of  easement  upon  sever- 
j    ance  of  tenement.     On  partition  of  a  family  dwell- 
1    ing-house  by  a  consent-decree,  the  plaintiff  claimed 
'.    a  right  to  the  passage  of  light  and  air  necessary  for 
'    the  enjoyment  of  his  share  of  the  building  in  the 
I    way  in  which  it  was  enjoyed  at  the  time  of  the  parti- 
tion, though  no  such  right  was  expressly  reserved 
in  the  decree.     The  defence  was  that  the  principle 
of  an  implied  grant  of  easement  upon  severance  oi 
'    the  tenement  should  not  be  applied  to  the  case,  but 
'    that  the  rights  of  the  parties  should  be  determined 
i    solely  with  reference  to  the  decree  made  in  the  parti- 
;    tion    suit.     Held,    that    the   principles  of    justice, 
I    equity,  and  good  conscience  should  be  applied  to  the 
case,  and  that  the  plaintiff  was  entitled  to  the  right 
1    claimed,  even  in  the  absence  of  any  express  provi- 
'  sion  in  the  decree  reserving   such   right.     Quaere  : 
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DIGEST  OF  CASES. 
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PARTITION— contd. 

7.  MODE  OF  EFFECTING  PARTITION— cow<(?.. 

Whether  the  principle  of  an  implied  grant  of  ease- 
ment in  severance  of  tenements  would  apply  in  the 
case  where  the  partition  was  effected  by  a  decree 
of  the  Court  in  a  contested  suit  and  not  by  a  con- 
sent of  parties.  Kadambini  Debi  v.  Kali  Kumar 
Haldar  .         .         .     I.  L.  R.  26  Calc.  516 


16. 


Mode  of  division — Beng.  Reg. 


XIX  of  1814 — Evidence  of  partition.  Proceedings 
for  partition  having  been  instituted  under  Regula- 
tion XIX  of  1814,  it  was  proposed  in  order  to  make, 
equality  of  partition,  that  three  villages  should  be 
divided  in  unequal  proportions,  and  a  goshwara  was 
a':cordinglyprepared  by  the  Ameen  setting  out  in  one 
column  the  extent  of  the  shares  to  be  allotted,  and  in 
another  the  assessed  jumma  of  each  share  allotted. 
In  a  suit  in  1873  bj-  the  representatives  of  one  of  the 
shareholders  to  recover  portions  of  the  three  vil- 
lages, the  only  evidence  that  the  partition  had  been 
completed  was  an  istahar  of  the  Deputy  Collector, 
dated  October  1864,  directing  the  Nazir  to  require 
the  raiyats  to  pay  their  rents  according  to  the  extent 
of  the  shares  as  set  forth  in  the  first-mentioned 
colum'i  of  the  goshwara  ;  that  is,  according  to  the 
quantity  instead  of  according  to  the  quality  and 
value  which  were  the  basis  of  the  partition.  Held 
(affirming  the  judgment  of  the  High  Court),  that  the 
plaintiff  having  failed  to  prove  any  order  for  parti- 
tion drawn  out  under  s.  1.3  of  the  Regulation,  by  the 
Collector,  was  not  entitled  to  recover  according  to 
the  quantity  of  that  land,  but,  if  at  all,  according 
to  its  value  as  ascertained  in  the  column  of  the 
goshwara  in  which  the  assessed  jumma  was  set 
forth.  HrRRO  Sooxdari  Debia  v.  Keshub 
Chunder  Acharjee  .         .     5  C.  L.  R.  257 


17. 


Decree  for  partition  referred 


to  Collector— C/i'/Z  Procedure  Code,  18S2,  s.  265- 
Execution — Collector  hound  to  partition  and  deliver 
over  possession  to  several  allottees  under  decree — 
Practice.  The  duty  of  the  Collector,  to  whom  a 
decree  has  been  referred  under  s.  265  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  for  partition,  is 
not  confined  to  mere  division  of  the  lands  decreed  to 
be  divided  but  includes  the  delivery  of  the  shares  to 
their  respective  allottees.  Par6htjdas  Lakhmidas 
f.  Shaxkarbhai     .         .     I.  L.  R.  11  Bom.  662 


IS. 


Mortgage   by  one  owner  of 


undivided  share  of  estate— i?/(//?<5  of  mortgagee 
on  partition  ivliere  the  undivided  share  is  allotted 
to  a  sharer  other  than  the  mortgagor.  Where  A 
mortgaged  to  the  plaintiff  his  undivided  share  in 
certain  land  which  he  held  jointly  with  B  and 
subsequently  to  the  mortgage,  by  a  decree  in  a 
partition-suit  to  which  the  plaintiff  was  not  a  party, 
the  mortgaged  property  was  allotted  to  B,  other  pro- 
perty in  substitution  being  allotted  to  A  : — Held,  in 
a  suit  against  B  and  the  representatives  of  A  to 
recover  the  sum  due  on  the  mortgage  by  sale  of  the 
mortgaged  property,  that  the  plaintiff  could  not 
proceed  against  the  mortgaged  property  which  had 
been  allotted  on  partition  to  B,  but  should  be  allow- 
ed to  proceed  against  that  which  had  been  allotted 
in  substitution  to  A,  his  mortgagor.     Byjnath Lall  v. 


PARTITION-— cowirf. 

7.  MODE  OF  EFFECTING  PARTITION-<ow<(i 
Ramoodeen  Chowdhry,  L.  R.  1  I.  A.  106:  21  W.  R 
233,  followed  in  principle.  Hem  Chundeb  Ghosi 
V.  Thako  Moni  Debi      ,     I.  L.  R.  20  Calc.  53S 


19. 


—    Co  sharers- 


Mortgage   by   co-sharer   of   undiiided  share — Parti 
lion  suit  subsequently  brought  by  other  co-sharer  tc 
which  mortgagee  not  a   party — Mortgaged   property 
allotted   to   a   sharer   other  than   mortgagor — Right i 
of    such    co-sharer — Partition    re-opened— Fraud  oj 
mortgagor  and    mortgagee.     Four  brothers,  viz.,  I) 
L,  B,  and  P,  were  joint  owners  of  certain  land.   For 
purposes  of  convenience  each  was  in  possession  of  a 
certain  portion,  but  there  was  no  formal  partition. 
The  particular  land  in  question  in  this  suit  (plots 
Nos.  1  and  2  of  Survey  No.  174)  was  a  part  of  the 
land  in  possession  of  B.  In  1867,  Mithout  the  know- 
ledge of  his  brothers,  B  mortgaged  these  plots  oi 
land  to  the  first  defendant  for  R2,800.     In  1886,  L 
sued  for  partition  of  the  whole  property,  and  in 
1891,  L  brought  a  similar  suit.     By  the  decrees  in 
these  suits,  plot  No.  1  was  allotted  to  D  and  plot 
No.  2  was  awarded  to  L.     The  mortgagee  was  not  a 
party  to  either  suit,  the  plaintiffs  in  these  suits  (as 
found  by  the    High  Court)  having  had  no  notice  ol 
the  mortgage.     D  and  L,  on  attempting  to  get  pos- 
sesssion  of  the  lands  allotted  to   them  respectively 
by  the  partition  decrees,  were  obstructed  by  the 
mortgagee,  and  now  brought  these  suits  against  him 
and  the  heirs  of  B  (defendants  Nos.  2 — 9),  claiming 
possession  of  the  lands  allotted  to  them  free  of  the 
mortgage-debt,  or  that  the  partition  should  be  re- 
opened, and  that  unencumbered  land    should    be 
allotted  to  them  and  the  mortgaged  land  given  to 
-B's  branch  of  the  family  (defendants  Nos.  2 — 9). 
Held,  that  the  partition  should  be  re-opened  and 
the  mortgaged  land  assigned    to    the    defendants 
Nos.   2  to  9.     Where  a  co-sharer  of  joint  property 
has  mortgaged  his  share  without  ths  knowledge  of 
his  co-sharers  and  there  has  subsequently  been  a 
partition   suit  to  which,  through  the  fraud  of   the 
mortgagor   and  the   mortgagee,  the  latter  has  not 
been  made  a  party,  he  (the  mortgagee)  will  only  be 
allowed  to  proceed  for  the  recovery  of    his   mort- 
gage-debt against   that   portion   of    the    property 
which  has  been  allotted  to   his  mortgagor.     Hem 
Chunder   Ghose  v.    Thako   Moni  Debi,    I.     L.    R. 
20  Calc.  533,  approved.     Lakshman  v.  Gopal 

I.  L.  R.  23  Bom.  385 

20.  Incumbrance  created  by  a 

co-sharer  before   partition — Estates'  Partition 
Act  [Beng.  Act   VIII  of  1876),  ss.  112  and  128— 
Effect  oj  partition  by  Collector,  where  the  land  so 
incumbered  fell  exclusively  into  the  share  of  another 
co-sharer.     On   partition  by    Collector    under  the 
Estates'  Partition  Act  (Bengal  Act    VIII  of  1876) 
when  any  land   of  an  undivided  joint   estate,  ^\hich 
was  inciimbered  by  any  co-sharer,  is  allotted   to  any : 
other  co-sharer,  the  latter  takes  it  free  from  the 
incumbrance    so    created.     Khan    Ali    v.    Pe^fonji  i 
Eduljee    Gujdar,    1    C.    W.    N.    62,     distinguished,  j 
The    cases    of   Nuthoo    Lall   Chowdhry   v.    Saadat* 
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PAKTITION— cofl/rf. 

7.  MODE  OF  EFFECTING  PARTITION- 


concld. 


Lall,  W.  B.  1864,  271,  and  AhmedooUah  v.  Ashruff 
Hossein,  13  W.  B.  447  :  8  B.  L.  B.  Ap.  73  note, 
have  been  overruled  in  efEect  by  the  decision  of  the 
Privy  Council  in  the  case  of  Byjvath  Lall  v.  Bamoo- 
deen  Chowdry,  L.  B.  1  I.  A.  106.  Joy  Sankabi 
Gupta  v.  Bhabat  Chasdra  Baedhax 

I.  L.  E.  26  Calc.  434 
3  C.  W.  N.  209 

2L  ■ Lease  granted  by  co- sharer 

pending  partition  suit — Land  leased  foiling 
to  share  of  another  co-sharer — Lis  pendens — Transfer 
of  Property  Act  (IV  of  18S2),  s.  52.  Plaintiff 
purchased  a  one-third  share  in  an  undivided  estate 
and  brought  a  suit  for  partition.  During  the 
pendency  of  the  partition  suit,  the  defendants,  the 
two  remaining  co-sharers,  granted  a  lease  of  a 
particular  plot  of  land  included  in  the  undivided 
estate  to  the  present  defendant.  By  the  decree  for 
partition  the  plot  of  land  under  the  lease  was  allot- 
ted to  the  plaintiff  who  brought  the  present  suit  to 
recover  possession  x)f  the  piece  of  land  on  the 
ground  that  he  was  not  bound  by  the  lease.  Held, 
that  s.  52  of  the  Transfer  of  Property  Act  does 
not  apply  to  cases  where  the  shares  of  the  parties 
and  their  rights  to  those  shares  are  not  disputed. 
The  mode  in  which  the  lands  should  be  allotted  be- 
tween the  ascertained  sharers  does  not  aSect  the 
right  to  any  specific  property.  Held,  also,  that 
the  tenant,  not  having  been  a  party  to  the  parti- 
tion suit,  was  not  bound  by  the  decree,  and  the 
plaintiff  was  only  entitled  to  khas  possession  of  the 
one-third  share  of  the  plot  leased  out  by  his 
co-sharers.  Khax  Ah  v.  Pestotji  EcrLJEE 
GuJDAB 1  C.  W.  M".  62 


PAETITION— con/rf. 


22, 


Partition      -without     new 


svajib-ul-arzes  being  framed — N.-W.  P.  Land 
Revenue  Act  (XIX  of  1S7.3),  s.  107.  WTien  a 
aaehal  is  divided  by  perfect  partition  into  two  or 
more  separate  mehals,  a  separate  record-of-rights 
should  be  framed  for  each  of  the  new  mehals.  Ab- 
aui.  Hai  v.  Nai>-  SnfGH       .     I.  L.  K.  20  All.  92 

8.  EFFECT  OF  PARTITION. 

Decree    for     partition — Na- 


lire  and  effect  of  decree  in  partition  suit.  A  decree 
or  partition  is  not  like  a  decree  for  money  or  the 
ielivery  of  specific  property  which  is  only  in  favour 
)f  the  plaintiff  in  the  suit.  It  is  a  joint  declaration 
)f  the  rights  of  persons  interested  in  the  property  of 
vhich  partition  is  sought,  and  such  a  decree,  when 
jroperly  drawn  up,  is  in  favour  of  each  shareholder 
>r  set   of   shareholders  having  a   distinct   share. 

iHOOBSHED  HOSSEIX  v.  NrBBEA  FaTOIA 

L  Ii.  B.  3  Calc.  551 :  2  C.  L.  R.  187 


a 


Effect  of    decree 


s  creating  severance — Appeal.  A  decree  for  parti- 
ion  does  not  operate  as  a  severance  fo  long  as  it 
emains  under  appeal.  Sh.akaeam  Mahadev  v. 
3abi  Krishna       .         .        I.  L  E.  6  Bom.  113 


8.  EFFECT  OF  PARTITION— <:on<<f. 


3. 


Finality     of    proceedings — 

Beng.  Beg.  XIX  of  1814.  A  butwarra  by  revenue 
authorities  under  Regulation  XIX  of  1814  is  final. 
Zakek  Ali  Chowdhry  v.  Jcgdessuree 

1  W.  E.  323 

4. CnfJer-tenure- 

holders.  A  butwarra  is  only  conclusive  between  the 
shareholders  themselves,  but  not  between  them  and 
other  parties  holding  under-tenures  at  the  time. 
WoMESH  Chcxder  Mojoomdar  v.  Dwarkakath 
Roy 4  W.  E.  8a 

5.  Beng.   Beg.   XIX 

of  1814,  s.  20.  Butwarra  proceedings  under  s.  20, 
Regulation  XIX  of  1814,  are  only  final  as  to  lands 
which  are  the  ^ubje'.t  of  partition.  Hurree  MoHrx 
Thakoor  r.  A-SDREws  .  "W,  E.  1864,  30 

6. Extinguishment    of    title — 

Effect  of  partition  cm  others  than  allottee^.  The 
allotment  of  land  to  one  person  by  partition  extin- 
guishes another's  right  altogether  ;  his  subsequent 
possession  is  either  that  of  a  trespasser  or  a  tenant- 
at-will  ;  his  dispossession  is  not  iilegal,  and  he  has 
no  legal  right  of  suit  for  recovery  of  possession. 
NowAB  Begcm  v.  RusrcM  Kha>-    .     2  Agra  149 


7. 


Effect    of    parti- 


Hon  among  coshnrers.  By  partition  a  co-sbarers 
proprietary  right  to  the  land  which  has  fallen  in 
another  putti  becomes  extinguished,  and  he  becomes 
a  mere  cultivator  in  respect  to  that  land  and  liable 
to  rent.     Zaixsi  Rai  r.  Doorga  Rai 

1  Agra  Eev.  69 

8. Extinguishment    of  rights 

— Tenant  rights,  effect  of  partition  on.  A  but- 
warra dees  not  extinguish  rights  of  tenants,  and  the 
mere  cii-cumstance  that  one  of  the  proprietors  of  the 
estate  was  himself  the  tenant  dees  not  destroy  his 
tenant  right,  because  another  of  the  proprietors  has 
had  the  land  allotted  as  part  of  his  share  of  the 
divided  estate.  Nuthoo  Lalx  Chowdhry  v.  Saa- 
datLall       ....     W.E.  1864,  271 


9. 


Co-sJiarf  rs — Ba  i- 


yati  and  proprietary  rights.  Plaintiffs  sued  their 
co-heirs  to  recover  huq-elagaun, — that  is,  the  half 
share  of  the  produce  of  trees  planted  on  a  portion  of 
the  land  by  their  ancestor  before  his  death, — on  the 
ground  that,  although  by  a  butwarra  enterecl  into  by 
the  heirs  the  trees  fell  to  the  share  of  the  defendants, 
plaintiffs  were  entitled  as  succeeding  to  the  raiyati 
rights  of  the  person  who  planted  them.  Held,  that, 
as  the  ancestor  was  the  only  proprietor,  his  heirs  were 
co-proprietors,  and  the  butwarra  was  a  divi>ion  of 
the  proprietary  right ;  and  that  no  raiyati  right 
existed.     Ajieerttn-  f.  Str^N'JEEDA    .   11  W.  E.  226 

10.  Proprietary   right 

in  sir  land.  When  an  estate  in  which  the  pro- 
prietors have  sir  land  is  partitioned,  such  partition 
among  the  co-sharers  is  no  way  affected  b_v  any  ciJti- 
vating  rights  which  may  be  possessed  by  cultivators 
not  co-sharers  in  the  estate ;  but  it  is  also  a  well- 
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understood  effect  and  consequence  of  partition  that 
co-sharers  retain  no  right  of  occupancy  in  respect  of 
any  sir  land  which  may  have  passed  under  the 
partition  into  the  share  of  other  co-sharers,  as  a  sir- 
hold,  proprietor  has  no  cultivating  right  distinct 
from,  and  independent  of,  his  proprietary  character. 
When,  therefore,  by  partition  he  loses  his  proprie- 
tary title  to  any  particular  land,  any  cultivating 
right  which  he  had  in  virtue  of  his  proprietary 
character  necessarily  ceases.  Amax  Singh  v.  Jey- 
GOPAL  Singh         .         .         .         .      3  A  gra  164 


11. 


Eight  of  holder 


of  mohurari  lease.  A  joint  and  undivided  estate 
having  been  subjected  to  private  partition,  4  bighas 
which  were  in  the  portion  held  by  A  were  granted 
by  him  in  mokurari.  Subsequently,  on  the  applica- 
tion of  the  parties,  the  Collector  made  a  regular 
partition,  by  which  two  bighas  of  the  mokurari  land 
Avere  allotted  to  the  other  sharers,  who  refused  to 
recognize  the  grantee's  mokurari  rights  for  that  por- 
tion of  the  land,  contending  that,  as  under  the  pri- 
vate j)artition  all  the  4  bighas  were  in  the  share  of 
the  grantor,  the  loss  of  rent  should  be  on  him,  and 
that  the  Collector's  butwarra  could  not  transfer  2 
bighas  with  the  mokurari  or  smaller  rental  to  the 
other  sharers.  Held,  that  the  grantor's  mokurari 
title  could  not  be  got  rid  of  by  the  butwarra,  and 
that  he  was  entitled  to  recognition  by  the  other 
sharers.     Ahmedoollah  v.  Ashruff  Hosseik 

13  W,  R.  447  :  8  B.  L.  K.  Ap.  73  note 


12. 


Re -distribution  by  Collector 


after  private  partition — Right  of  mokuraridar 
of  co-sluirer.  Subsequently  to  a  private  partition  by 
which  the  land  in  dispute  was  allotted  to  A,  one  of 
the  co-sharers,  a  butwarra  re-distributing  the  shares 
was  made  by  the  Collector.  In  the  meantime  A  had 
granted  a  mokurari  to  B  in  respect  of  the  land 
allotted  to  him  under  the  private  partition.  Held, 
that,  although  the  co-sharers  must  be  taken  to  have 
consented  to  the  re-distribution,  yet  A  could  not  by 
his  consent  affect  the  right  of  B,  his  mokuraridar. 
Byjnath  Lai  v.  Batnoodeen  Chowdhry,  L.  B.  1  I.  A. 
106  :  21  W.  B.  233,  and  Sharat  Chunder  Burmon  v. 
Hurgobindo  Burmon,  I.  L.  B.  4  Calc.  510,  distin- 
guished. Ahmed oollah  y.  Ashruff  H ossein,  8  B.  L.  B. 
Ap.  73  note  :  13  W.  B.  447,  followed.  Juggessttk 
DoYAL  Singh  v.  Bissessur  Pekshad 

12  C.  L.  R.  281 


13. 


Butwarra   aw^ard,  effect  of 


— Intervenor.  A  butwarra  award  is  no  absolute  proof 
of  title,  and  no  estoppel  in  the  way  of  an  intervenor 
who  can  prove  that  he  has  received  and  enjoyed  the 
rents  claimed  from  a  date  subsequent  to  the  but- 
warra. Sreenath  Ghossal  v.  Joy  Narain  Kavar 
3  W.  R.,  Act.  X,  11 

14. Family      dwelling  house — 

Partition  wall — Open  space  of  ground — Easement. 
Upon  partition  of  joint  property  in  Calcutta  by 
mutual  conveyances  whether  under  the  direction  of 
a  Court  of  law  or  otherwise,  it  is  implied  that  the 
parties  take  their  respective  shares  with  easements 


I    PARTITION— con<(i. 

I  8.  EFFECT  OF  PARTITION— comM. 

of  light  and  air  as  between  themselves  in  accordance 
I  with  the  existing  state  of  the  premises.  In  a  suit  foi 
j  the  partition  of  a  family  dwelling-house  it  was 
I  directed  that  the  parties  should  take  their  respec- 
I    tive    shares    by    mutual  conveyances    with   liberty 

to    the    plaintiff   to    raise    a   partition    wall.     The 

shares  were  allotted,  but  no  conveyances  executed. 

Held,  that  in  equity  the  parties  must  be  deemed 
:    to  have  taken  as  if  under  mutual  conveyances,  in  so 

far  as  concerned  easements  of  light  and  air.     Bolye 
I    Chuxder  Sen  v.  Lalmoni  Dasi 
i  I.  L.  R.  14  Calc.  797 

See  Dwarkanath  Paul  v.  Sunder  Lall  Seal 

3  C.  W.  W.  407 
and  Kadambini  Debi  v.  Kali  Kumar  Haldar 

I.  L.  R.  26  Calc.  516 
3  C.  W.  N.  409 

15.  ^ 


Partition  of  estates— ^ew^aZ 

Tenancy  Act  {VIII  of  1885),  s.  188— Joint  land- 
lords. A  tenure  was  held  under  a  zamindari,  which 
originally  formed  one  entire  estate.  Tiie  estate 
was  subsequently  partitioned  by  the  revenue 
authorities  into  four  several  estates.  The  rent  of 
the  tenure  was  thereupon  allotted  proportionately 
to  each  of  the  four  estates  thus  formed,  although 
the  land  form  ng  the  tenure  remained  undivided 
In  a  suit  for  enhancement  of  the  rent  of  the  tenure 
brought  by  the  proprietor  of  some  of  the  estates  :— 
Held,  that  the  effect  of  the  partition  of  the  parent 
estate  was  to  create  separate  and  distinct  tenures 
out  of  the  original  single  tenure  under  the  proprie- 
tors of  each  of  the  estates  ;  that  the  proprietors 
of  the  several  estates  were  not  joint  landlords  of 
the  tenure  within  the  meaning  of  s.  188  of  the 
Bengal  Tenancy  Act,  and  that  therefore  a  suit  for 
enhancement  of  rent  would  lie  by  a  proprietor 
of  one  of  the  estates  in  respect  of  the  rent  allotted 
to  his  estate.  Sarat  Soonduree  Dehia  v.  Someer- 
oodeen  Talookdar,  23  W.  B.  530,  and  Sarat  Soondary 
Debea  v.  Anunda  Mohun  Surma  Ghuttack,  I.  L.  R. 
5  Calc.  273,  followed.  Hem  Chandra  Chow- 
dhry V.  Kali  Prasanna  Bhaduri 

I.  L.  R.  26  Calc.  832 

16.    Co-owners — Dispossession — 

Adverse  possession — Constructive  possession — Waste 
land — Limitation.  To  effect  a  partition  the  pro- 
perty, if  susceptible  of  division,  must  be  trans- 
formed into  estates  in  severalty  and  one  of  | 
such  estates  assigned  to  each  of  the  former  occu 
pants  for  his  sole  use  and  as  his  sole  properly. 
Although  co-owners  cannot  enforce  a  partition  of  A 
part  only  of  the  common  lands,  leaving  the  rest 
undivided,  and,  although  the  entire  property  must 
be  included  in  the  partition,  yet,  if  by  mistake, 
or  by  consent  of  the  co-owner,  acting  innocently  and 
fairly,  a  partition  of  a  portion  only  of  their  estate 
has  been  made,  whether  by  order  of  the  Court  or 
otherwise,  there  is  no  reason  why  the  Court  should 
not  grant  a  division  of  the  remainder  at  the  instance  . 
of  one  or  more  of  the  co-owners.  The  conclusion  is,  j 
therefore,  irresistible  that  the  effect  of  a  decreo  in  f 
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the  partition  suit  was  to  leave  untouched  the  joint 
title  and  possession  of  the  parties  (in  the  remainder), 
and  that  the  present  suit  for  recovery  of  joint 
possession  may  well  be  maintained.  Barnes  v. 
Boardman,  157  Mass.  479  ;  s.c.  32  JV.  E.  670,  and 
CartmeU  v.  Chambers,  54  S.  W.  362,  referred  to, 
and  Jagatjit  Singh  v.  Sarabjit  Singh,  I.  L.  B. 
19  Cole.  159,  followed.  The  fundamental  rule  is 
that  the  entry  and  possession  of  land  under  the 
common  title  of  a  co-owner  will  not  be  presumed  to 
be  adverse  to  the  others  but  will  ordinarily  be  held 
to  be  for  the  benefit  of  all.  Bichard  v.  William,  7 
Wheaton  107  ;  Prescott  v.  iVerer*,  4  Mason  326  ; 
ex.  19  Fed.  Cas.  1286  ;  Doe  v.  Prosser,  1  Cowper 
217  ;  Doe  v.  Taylor,  5  B.  <L-  Ad.  .575  ;  McClung 
V.  Boss,  5  Wheaton  116,  and  Clyner  v.  DawJcins, 
3  Howard  674,  referred  to  and  approved  of  ;  JJaho- 
mid  Ali  Khan  v.  Khjaja  Abdul  Gunny,  1.  L.  B.  9 
Calc.  774 ;  Baroda  Sundari  Debia  v.  Annoda 
Sundari  Debia,  3  C.  W.  S.  741  ;  Ujalbi  Bibi  v. 
Umakanta  KarmoTcar,  I.  L.  B.  31  Calc.  970  ; 
Itiappan  v.  JJanavikrama,  I.  L.  B.  21  Mad.  153  ; 
Mahesh  Narain  v.  Naubat  Pathak,  I.  L.  B.  32  Calc. 
837  ;  s.c.  1  C.  L.  J.  437  ;  Jagar  Xaih  Singh  v.  Jai 
Nath  Singh,  I.  L.  B.  27  All.  SS,  and  Phani  Singh 
V.  Naicab  Singh,  I.  L.  B.  2S  All.  161,  followed. 
To  prove  title  to  laud  by  adverse  p)ossession  for 
the  statutory  period  it  is  not  sufficient  to  show 
that  some  acts  of  jwssession  have  been  done ; 
the  possession  required  must  be  adequate,  in  con- 
tinuity, in  publicity  and  in  extent  to  show  that 
it  is  possession  adverse  to  the  competitor  ;  in  other 
words,  the  possession  must  be  actual,  ^^sible,  exclu- 
sive, hostile  and  continued  during  the  time  neces- 
sary to  create  a  bar  under  the  Statute  of  Limitation. 
Badhanani  Debi  v.  The  Collector  of  Khulna,  I.  L.  B. 
27  Calc.  943,  followed;  Arrrustrorig  v.  Monill, 
14  Wallace  145,  and  Doswell  v.  Dela  Lanza,  20 
Howard  32,  referred  to  and  approved  of.  Leigh 
V.  Jack,  5  Ex.  D.  264,  and  Wali  Ahmed  Chowdhry  v. 
Tota  Meah  Chowdhry,  I.  L.  B.  31  Calc.  397,  referred 
to.  The  doctrine  of  constructive  possession  applies 
only  in  favour  of  a  rightful  owner  and  must  not  as  a 
rule  be  extended  in  favour  of  a  wrong-doer  whose 
possession  must  be  confined  to  lands,  of  which  he  is 
actually  in  possession.  Mohini  Mohan  Boy  v. 
Promoda  Xath  Boy,  I.  L.  B.  24  Calc.  256  ;  Badha 
Gobind  Boy  v.  Inglis,  7  C.  L.  B.  364  ;  Udit  Xarain 
Singh  v.  Golabchand  Sahu,  I.  L.  B.  27  Calc.  221  ; 
Ananda  Hari  Basak  v.  Secretary  of  State,  3  C.  L.  J. 
316,  and  Tithaldas  Kaniishet  v.  Secretary  of  State, 
I.  L.  B.  26  Bom.  410,  followed ;  Hunnicut  v.  Pey- 
ton, 102  r.  S.  369,  referred  to.  Jogexdea  Xath 
Rai  v.   Balabeo  Das  (1907) 

I.  L.  R.  35  Calc.  961 
s.c.  12  C.  W.  N.  127 
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account  for  such  portion  as  may  have  come  into  his 
hands.  GocR  Pershad  Mookebjee  r.  Kalee 
Pershad  Mookeejee  .         .         .      5  W.  R.  121 

10.  MISCELLANEOUS  CASES. 

Beng.  Reg.  XIX  of  1814,   s.  20— 

Case  where  no  partition  takes  pl/ice.  Held,  that  s.  20s 
Regulation  XIX  of  1814,  had  no  reference  to  a  case 
where  no  partition  had  been  made  and  plaintiff 
was  not  a  co-sharer.  Foolbashee  Kowab  r. 
ARzrx  Sahoo      ...  12  W.  R.  134 


itton 

%^arers.     Every  one  who  is  entitled  to  a  share  in  a 
jiMnt  family  property  in  a  suit  for  partition  must 


2. 


Suit  for  confirmation  of  pos- 


session—Bctm;.  Beg.  XIX  of  1814.  To  a  partition 
effected  by  the  Revenue  authorities  under  Regula- 
tion XIX  of  1814  the  plaintiff  presented  a  petition 
of  objection,  in  which  he  alleged  that  his  share  had 
been  included  in,  and  declared  to  be  part  and  parcel 
of,  the  defendant's  share.  In  a  suit  for  a  declara- 
tion of  his  right  to  the  share  claimed  by  him,  and 
for  confirmation  of  possession  thereof,  both  the 
lower  Courts  gave  a  decree  for  the  plaintiff.  On 
special  appeal,  an  objection  was  taken  that  the  suit 
would  not  lie,  no  application  having  been  made  in 
it  for  the  annulment  of  the  partition  proceedings 
by  which  the  property  sued  for  was  included  in  the 
plaintiff's  share.  Held,  that  the  suit  would  lie  ; 
that  there  was  no  necessity  for  the  plaintiff,  who 
claimed  to  be  in  possession  of  his  proper  share, 
and  sued  only  for  a  declaration  of  his  title  thereto, 
to  include  in  his  plaint  an  application  for  the  re- 
newal of  the  partition  proceedings  :  and  that  those 
proceedings  were  final.  Indrabati  Kcxwabi 
V.  Mahadeo  Chowdhry       .       1  B.  L.  R.  S.  N.  6 

3.  Suit  for  house  allotted  on 


partition — Agreement  to  pay  rent  for  house — Onus 
of  proof.  Where  on  partition  the  defendant's  house 
fell  within  the  plaintiff's  lot  : — Held,  the  plaint- 
iff was  entitled  to  sue  for  possession  of  the  house, 
and  that  it  lay  on  the  defendants  to  prove  that  under 
s.  38,  Act  XIX  of  1863,  they  were  entitled  to  retain 
possession  by  having  agreed  to  pay  an  equitable  rent 
for  the  ground,  which  rent  had  been  determined  bv 
the  officer  making  the  partition,  and  had  been  stated 
in  the  paper  of  partition.     Laikhram  v.  Ghumxee 

3  Agra  298 

4.  Beng.     Reg.   XIX    of  1814, 

S.  9.  Dwelling-houses  of  co-sharers — Liability  to 
assessment.  Suit  for  khas  possession  of  land  made 
over  to  plaintiff  on  a  butwarra.  The  defendant 
pleaded  twelve  years'  adverse  possession,  and  that 
he  was  entitled  to  retain  possession  on  paj-ment  of 
rent,  as  the  lands  were  occupied  by  gardens  made 
by  his  ancestor.  Held,  that  s.  9,  Regulation  XI  of 
1814,  did  not  apply  to  the  lands  made  over  to  the 
plaintiff  under  the  butwarra  ;  that  section  referring 
to  the  dwelling-houses  of  co-sharers,  and  to  offices, 
buildings,  and  ground  immediately  attached  to 
those  dwelling-houses,  which  the  lands  in  suit  were 
not  proved  to  be.     Lcxeet  Naratx  v.  Gopal  Sixgh 

9  W.  R.  145 
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10.  MISCELLANEOUS    CASES— conld. 

Mortgage    by     co  sharer- 


Incumhrance — Cause  of  action — Beng.  Reg.  XIX  of 
1814.  A,  one  of  the  shareholders  of  a  talukh  con- 
sisting of  several  mouzahs,  mortgaged  his  share  in 
one  of  the  mouzahs  named  Kishoopore  to  B.  Upon 
a  partition  being  made  under  Regulation  XIX  of 
1814,  the  mouzah  Kishoopore  was  allotted  to  C  and 
D,  co-parceners  in  the  talukh,  and  other  mouzahs 
were  allotted  to  ^.  In  a  suit  by  C  against  B  for 
obtaining  possession  of  his  share  in  Kishoopore  : — 
Held,  that  there  was  no  cause  of  action.  Upon  a  par- 
tition of  a  joint  property,  a  co-parcener  is  bound  by 
the  incumbrances  created  by  another  co-parcener  in 
respect  of  a  portion  of  the  propertj-,  if  such  portion 
be  allotted  to  him  upon  a  partition  between  the  co- 
parceners.     NiSHAIs  SiKG  V.  JUGDEO  SiXG 

4  B.  L.  E,.  Ap.  97 

6. Suit  to    set  aside    sale  for 

arrears  of  revenue — Sanction  of  Board  of  Eeve- 
mie — Completion  of  'partition.  Per  Bayley,  J. — 
The  completion  of  the  partition  was  not  necessary 
under  Act  XI  of  1838  before  the  amount  of  unpaid 
expenses  could  become  an  arrear  realizable  bj^  sale. 
Semhle  :  The  Government  need  not  give  its  sanction 
in  each  case,  but  a  "  general  "  sanction  will  be  suffi- 
cient.    Har  Gopal  Das  v.  Ram  Golam  Sahi 

5  B.  L.  R.  155  :  13  W.  R.  381 

7. Objection  to  application  for 

partition — Act  XIX  of  1863 — Procedure.  When 
an  objection  was  taken  to  an  application  for  parti- 
tion under  Act  XIX  of  1863,  the  Collector  might 
either  decline  the  application  until  the  question  has 
been  decided,  or  proceed  to  in\estigate  it.  If  1  e 
adopted  the  latter  course,  he  was  bound  to  follow 
the  procedure  prescribed  by  Act  VIII  of  1859. 
But  his  failure  to  follow  that  procedure  would  not 
deprive  the  parties  of  their  right  of  appeal  to  the 
Judge,  who  must  dispose  of  the  appeal  in  due 
course.     Rameshur  Rai  v.  Subhoo  Rai 

1  N.  W.  81 :  Ed.  1873, 134 

8.  Application      by  co-sliarer 

for  partition — Objection  by  co-sharer  in  posses- 
sion—X.-W.  P.  Land  Bevenue  Act  (XIX  of  1873), 
ss.  111-113.  Reading  together  ss.  Ill,  112.  and 
113  of  the  N.-W.  P.  Land  Revenue  Act  (XIX  of 
1873),  as  they  must  be  read,  the  objection  contem- 
plated in  each  of  them  is  an  objection  to  be  made 
by  the  ];erson  upon  whom  the  notire  required  by  s. 
Ill  is  to  be  served,  i.e.,  a  person  who  is  a  co-sharer 
in  possession,  and  who  has  not  joined  in  the  joint 
application  for  partition.  Muhajimad  Abdtjl 
Karim  v.  Muhammad  Shadi  Kiian 

I.  L.  R.  9  AIL  429 

9,  Order      for      partition    by 

Assistant  Collector  confirmed,  by  Collector 
— Objection  subsequently  made  to  mode  of  par- 
tition—Question of  title — A'. -IF.  P.  Land  Revenue 
Act  (XIX  of  1873),  s.  113.  Upon  an  application 
made  under  s.  108  of  the  N.-W.  P.  Land  Revenue  Act 
(XIX  of  1873)  for  partition  of  a  share  in  a  mehal,  no 
question  of  title  or  proprietary  right  of  the  nature 
contemplated  by  s.  113  was  raised,  nor  any  serious 
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objection  made  by  any  of  the  co-sharers,  and  the 
Assistant  Collector  recorded  a  proceeding  setting 
forth  the  rules  which  were  to  govern  the  partition, 
and  this  proceeding  was  confirmed  by  the  Collector 
under  s.  138.  An  Amin  was  ordered  to  carry  out 
the  partition,  and,  in  taking  steps  to  do  so,  stated  the 
principle  upon  which  he  proposed  to  distribute  the 
common  land.  An  objection  was  then  for  the  first 
time  raised  by  two  of  the  co-sharers  in  the  Court 
of  the  Assistant  Collector  to  the  inclusion  of  a  parti- 
cular piece  of  land  in  the  partition,  on  the  ground 
that  it  appertained  exclusively  to  their  share. 
This  objection  was  disallowed  by  the  Assistant 
Collector,  and,  on  appeal,  by  the  District  Judge. 
Held,  that,  at  the  stage  of  the  proceedings  when 
objections  were  taken,  it  was  too  late  to  determine 
questions  of  title  under  s.  113  of  the  Act;  that 
accordingly  the  Assistant  Collector  could  not  be  said 
to  have  done  so  ;  that  the  objections  could  therefore 
only  be  regarded  in  the  light  of  objections  to  the 
nicde  in  whicli  it  was  prop;  sed  to  make  the  parti- 
tion, and  that  consequently  there  was  no  appeal 
from  the  order  of  the  Assistant  Collector  to  the 
District  Judge  or  from  the  District  Judge  to  the 
High  Court.     Tota  Ram  v.  Ishur  Das 

I.  li.  R.  9  A  a.  445 


10. 


Suit  to   stay  partition  by 


Collector— Bengal  Act    VIII   of    1876,   s.    26— 
Specific  Relief  Act  (I  of  1877),  s.  42— Declaration 
of  specific   rights — Limitation.     A  person   bringing 
a  suit  under  s.  42  of  the  Specific  Relief  Act  to  stay  a 
partition  directed  by  the  Collector  under  Bengal  Act 
Vlll  of  1876,  on  the  ground  that  a  private  partition 
has  already  been  come  to,  must  prove  not  only  that 
I    there  has  been  a  private   partition,  but  also  that 
I    under  that  partition,  he  is  entitled  to,  and  was  in 
'    possession  of,  in  severalty,  some  specific   portion  of 
j    the  property  again  sought  to  be  partitioned  by  the 
j    Collector  ;  and  such  person  is  entitled  to  no  declara- 
!    tion  aifecting  the  rights  of  other  shares  in  the  parent 
!    estate.     Khoobun  v.  Wooma  Churn  Singh,  3  C.  L.  R. 
453,  distinguished.     Semble :  S.  26  of  Bengal  Act 
VIII  of  1876  d<  es  not  bar  the  right  to  bring  an  ac- 
tion, but  merely  limits  the  effect  of  the  decree  unless 
the  action  is  brought  within  a  certain  time.     Kaltjp 
Nath  Singh  v.  Lala  Ramdein  Lal 

I.  li.  R.  16  Calc.  117 

11.    Decree   in   suit    for  parti- 


tion—Code of  Civil  Procedure,  1882,  s.  39;— Ap- 
plication for  effecting  partition — Limitation  Act 
{X  V  of  1877),  Sch.  II,  Arts.  178  and  179.  Plaintiff 
obtdiried  a  decree  for  partition  in  1885,  and  first 
made  an  application  to  have  the  partition  effected 
by  an  arbitrator  in  1886.  This  application  waa 
struck  off,  and  a  second  application  was  made  on  th& 
23rd  July  1888.  The  arbitrator  then  declined  to 
act,  and  the  application  was  struck  off.  The  present 
application  was  made  on  the  1st  August  1891,  and 
an  objection  was  raised  that,  more  than  three  years, 
having  elapsed  from  the  date  of  the  previous  appli»" 
cation,  the  present  one  was  barred  under  Art.  179^ 
of  Sch.  II  of  the  Limitation  Act.    The  lower  Court- 
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of   appeal  held  that    Art.  178,  and  not  Art.  179, 
applied  to  the  case,  but  that,  the  plaintiff  having 
applied  within  three  years  from  the  date  when  the 
bitrator  declined  to  act,  the  application  was  in 
le.     Held,  with  reference  to   the  provisions  of  s. 
of     the  Code   of  Civil   Procedure,   that    the 
for  the  purpose  of  effecting  the  parti- 
were    proceedings    in  the  suit  itself,  and  not 
iroceedings  in   execution  of  the  decree    that  no 
iormal    application    was     necessarj-,    the    Court 
ling  bound  to  proceed  with  the   suit   and  make 
final  decree  ;  and  that  the  application  made  on 
the  1st  August  1891  was  not  one  to  which  limita- 
ition  was    applicable.     Dwabka  Xath  Missek   r. 
Barixda  Xath  Misser  .  L  L.  B.  22  Calc.  425 


See  Muhammad  Khax  v.  Haxwaxt  Sixgh. 

L  L.  Il.|20  All.  3U 

12.  Interlocutory  decree — Parti- 
ion  Ad  (IV  of  1893),  8.  10— Partition— Offer  by  a 
Hirty  to  a  partition  »uit  of  compensation — Decree  in 
Hirtition  suit  when  final — Civil  Procedure  Code,  s. 
^S.  Held,  that  s.  10  of  Act  IV  of  1893  would  apply 
0  a  suit  for  partition  in  the  stage  where  an  inter- 
jcutory  decree  for  partition  has  been  made,  but 
liat  decree  had  not  become  final  by  the  Court 's  ac- 
eptancei  of  the  lots  prepared  by  the  officer  ap- 
ointe^  for  that  purpose.  Muhammad  Khan  v. 
lanimnt  Singh,  I.  L.  R.  20  AU.  311,  and  Zubaida 
an  v.  Muhammad  Taii),  All.  Weekly  Notes  {1898) 
9,  referred  to.  Abdits  Samad  Khax  v.  Abdub 
UzzaqKhas        .         .        I.  li,  R.  21  All.  409 

13.  


Minor's     Bh&Te— Joint     pro- 

erty — Minor  co-parceners — Guardian's  defalcations 
ispecting  joint  property.  In  a  partition  suit, 
ie  minor  plaintiff's  share  ought  not  to  be 
urdened  with  the  liabilities  of  his  guardian 
lerely  because  his  guardian  committed  defalca- 
ons  in  respect  of  the  joint  property  of  the 
arties  to  the  suit,  in  the  absence  of  any  allegation 
r  proof  that  the  plaintiff  had  derived  benefit 
lerefrom.     Soxr  v.  Dhoxdt:  (19!^-1:^ 

I.  L.  K.  28  Bom.  330 

14.  Prior  purchaser  or  incum- 

raocer — Priority  not  a  right  but  an  equity — 
ircum^itanca  of  each  case — Account  of  past  transac- 
ons — Death  of  a  co-parcener  pending  appealbyhim 
-Representation  by  the  co-parcener's  vcidow  in  and 
<r  purposes  of  appeal.  The  principle  laid  down  in 
andurang  v.  Bhaskar,  11  Bom.  H.  C.  72,  and 
dnram  v.  Ranu,  11  Bom.  H.  C.  76,  has  settled  the 
w  governing  decrees  for  partition.  Prior  pur- 
lasers  or  incumbrancers  are,  as  far  as  possible,  en- 
tled  to  priority,  but  not  as  a  matter  of  right.  It  is 
\\y  an  equity,  and  the  question  how  and  where  the 
[uity  should  be  invoked  in  aid  of  a  party  must 
spend  upon  equitable  considerations  which,  again, 
ust  depend  on  the  circumstances  of  each  case.  In 
IMirtition  suit  no  co-parcener  has  any  right  to  an 
tcount  of  past  transactions.  A  co-parcener  (who 
jaimed  the  whole  of,the  property  in  suit,  but  who 

i   VOL.  IV. 
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was  only  allowed  a  share  in  that  property  by  the 
lower  Courts)  having  died  pending  second  appeal  by 
him,  his  widow  was  allowed  to  represent  him  in  or 
for  ths  purposes  of  the  second  appeal  notwith- 
standing the  application  of  the  co-parceners  of  the 
deceased  that  they  were  entitled  to  his  share. 
Xaeayax  bln"  Babaji  r.  Xathaji  Dcrgaji  (1W4) 
L  L.  B.  28  Bom.  201 

15.   Appeal — Preliminary     Decree 

— Final  Decree — Appeal  against  preliminary 
decree  after  final  decree,  legality  of — Citi7  Proce- 
dure Code  (Act  XI V  of  1882),  s.  562— Practice. 
Where  in  a  partition  suit  a  final  decree  had  been 
made  and  an  appeal  was  preferred  against  the 
preliminary  decree  only  : — Held,  that  it  was  not 
open  to  the  appellant  to  challenge  the  correctness 
of  the  preliminary  decree  without  preferring  an 
appeal  against  the  final  decree.  Madhu  Sudan 
Sen  V.  Kamini  Kanta  Sen,  I.  L.  R.  32  Calc.  1023, 
referred  to.  Baikvnta  Xath  Dey  v.  Xatcab 
Salimulla  Bahadur.  6  C.  L.  J.  547,  followed. 
Uman  Kunwari  v.  Jarbandhan,  I.  L.  R.  30  All.  479, 
Sheo  Sath  Singh  v.  Ram  Din  Singh,  I.  L.  R.  18 
-ill.  19,  not  followed.  Mackenzie  r.  NAKSiyoH 
Sahai  (1909)         .         .         1.  L.  B.  36  Calc.  762 


16. 


Stay  of  proceedings — Civil 


Procedure  Code  (Act  V  of  1908),  Order  XL  V,  rule  13 
— Preliminary  decree  for  partition — Appeal  to  Privy 
Council — High  Court,  if  may  stay  further  proceeding. 
The  High  Court  has  no  power  to  stay  proceedings 
in  a  suit  following  a  preliminary  decree  for  parti- 
tion against  which  it  has  granted  leave  to  appeal  to 
the  Privy  Council.  The  Privy  Council  which  has 
seizin  of  the  appeal  can  alone  do  so.  Lalitessub 
Sesgh  f.  Bhabessitb  Sts'GH  (1909) 

13  C.  W.  N.  690 

PAETITION  ACT  (TV  OF  1893). 

s.  2— 

-See  PABTiTioy — MiscELLAifEors  Cases. 
5  C.  W.  N.  128 
I.  li.  B.  24  Mad.  639 


1.  ■ — ■  Decree  for  parti- 
tion— Partition  of  a  house  in  'tro  divisions — The 
mode  of  division  found  inexpedient  in  execution  of 
the  decree — Poicer  of  Court  to  order  sale  of  the 
house  and  to  divide  the  sale  proceeds.  A  decree 
for  partition  of  a  house  ordered  its  division  into 
two  equal  moieties.  In  execution  of  the  decree 
this  mode  of  division  was  found  inexpedient,  and 
the  Court,  therefore,  ordered  the  house  to  be  sold 
and  the  sale  proceeds  to  be  equally  divided  be- 
tween the  parties  under  s.  2  of  the  Partition  Act 
(IV  of  1893).  On  appeal :  Held,  that  the  order  was 
right,  for  s.  2  of  the  Partition  Act  (IV  of  1893) 
applies,  not  only  where  the  Court  has  to  pass 
a  decree  in  a  suit  for  partition,  but  also  where, 
after  the  Court  has  passed  such  a  decree  directing 
the  partition  to  be  effected  in  a  particular  mode, 
it  is  found  that  that   mode   is  impracticable  or 

13  p 
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inexpedient  and  one  of  the  parties  asks  the  Court 
to  modify  the  decree  by  passing  an  order  under 
this  section.  Kadir  Bacha  Saheb  v.  Abdul 
RaJiivian  Saheh,  I.  L.  B.  24  Mad.  639,  and  Hira- 
moni  Dasi  v.  Radha  Churn  Kar,  5  C.  W.  N.  128, 
followed.     Bai  Hirakobe  v.  Teikamdas  (1907) 

I.  L.  R.  32  Bom.  103 


1. 


_s.  4 — Transjer  of  Property  Act  [IV 


of  1882),  s.  44 — "  Undivided  family  " — S.  4  of  the 
Partition  Act  applicable  to  Mahomedans.  Held, 
that  Mahomedans  are  not  excluded  from  the 
benefit  of  s.  4  of  the  Partition  Act  (IV  of  1893). 
Kalka  Parshad  v.  Banlcey  Lall,  9  Oudh  Cases  158, 
approved.  Amme  Raham  v.  Zia  Ahmad,  I.  L.  R. 
13  All.  282,  referred  to.  Hashmat  Ali  v.  Muham- 
mad Umar,  I.  L.  R.  29  All.  308,  overruled.  Sultak 
Begam  v.  Debi  Prasad  (1908) 

I.  L.  R.  30  All.  324 


2.  — 


Dwelling      house 


belonging  to  an  undivided  family — Mahomedans. 
Held,  that  the  expression  "  a  dwelling  house  belong- 
ing to  an  unddvided  family  "  as  used  in  s.  4  of  the 
Partition  Act,  1893,  is  not  applicable  to  a  house 
belonging  to  a  Mahomedan  family.  Amme  Raham 
v.  Zia  Ahmad,  I.  L.  R.  13  All.  282,  referred  to. 
Hashmat  Ali  v.  Muhammad  Umar  (1907) 

I.  Ii.  R.  29  All.  308 
s.  10— 


See  Partition — Miscellaneous  Cases. 

I.  Ii.  R.  21  All.  409 

PARTITION  ACT  (BENG.  V  OF  1897). 

. ss.  46,  48 — Board    of  Revenue,  rules 

framed  by — Batwara  proceedings — Rent,  entries  as 
to,  payable  by  tenants,  if  evidence  against  tenants — 
Publication  presumed  in  the  absence  of  certificate. 
Entries  in  batwara  papers  as  to  the  amount  of  the 
rents  payable  by  tenants  are  evidence  in  the  same 
way  as  entries  in  the  record-of-rights  prepared 
under  Chap.  X  of  the  Bengal  Tenancy  Act  are 
evidences  under  s.  103B  of  the  Bengal  Tenancy 
Act  though  they  may  not  be  very  valuable 
evidence.  Absence  of  the  certificate  of  local 
publication  not  sufficient  to  show  that  there  was  no 
publication.  A  presumption  should  be  made  of  the 
regularity  of  the  proceedings  of  an  officer  conduct- 
ing a  partition.  Janki  Dobey  v.  Ktrtarath  Roy 
(1908)         ....  13C.  W.  N.  93 

s.  81— 

See  Landlord  and  Tenant. 

10  C.  W.  N.  818 
TARTNERS. 

See  Civil  Procedure  Code,  1882,  s.  28. 
I.  L.  R.  27  Mad.  80 

See  Criminal  Breach  of  Trust. 

I.  L.  R.  35  Cale.  1108 
See  Malicious  Prosecution. 

I.  L.  R.  28  Bom.  226 
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See  Parties — Parties  to  Suits — Paei 
nership.  Suits  concerning. 

See  Partnership. 

See    Plaint — Verification  and  SigNj! 

ture  .         .  5  B.  L.  R.  Ap.  8l 

\-A  B.  Ii.  R.  31 

See  Summons,  Service  of  .  1  Hyde  9' 
7  B.  L,  B.  Ap.  51 
11  B.  L.  R.  Ap.  2i 

PARTNERSHIP. 

Col. 
922! 
923 
924 
925 
925 


1.  What  Constitutes  Partnership 

2.  Rights  and  Liabilities  of  Partners 

3.  Suits  respecting  Partnership    . 

4.  Dissolution  of  Partnership 

5.  Procedure         .... 


See  Act  IX  of  1887. 

I.  Ii.  R.  28  All.  29! 

See  Bombay  Tolls  Act,  s.  7. 

I.  L.  R.  20  Bom.  6e{ 
See  Companies  Act,  s.  4. 

13  C.  W.  N.  63{ 

See  Hindu  Family — 

Joint   Family — Nature    op   Jots': 
Family   .    I.  L.  R.  25  Mdd.  14J 

Debts,    and    Joint   Family   Busi 

NESS. 

See  LiMiT.ATioN  Act,  1877,  ss.  7.  and  S 
and  Sch.  II,  Art.  106. 

I.  Ii.  R.  25  Mad.  26 

See  Limitation  Act,  1877,  s.  17. 

9  C.  W.  N.  537 

See  Multifariousness  .  9  C.  W.  N.  498 

See  Parties — Parties  to  Suits — Joint 
Family    .         .    I.  L.  R.  25  All.  378 

See  Parties — Parties  to  Suits — Paei- 
nership.  Suits  concerning. 

See  Plaint — Form  and  Contents  or 
Plaint — Frame  of  Suits  generally 
— Partnership  Suit. 

See  Sale  of  Goods. 

I.  Ii.  R.  25  Mad.  58( 

—  assets   of   or    share   or  intereff 


See  Attachment — Subjects  of  Attaqb 
MENT — Partnership  Property. 

books  of— 


See  Evidence — Civil  Cases — AccoTOS 
and  Account  Books. 

4  B.  L.  R.  P.  0. 1 
13  Moo.  I.  A.  i 

See  Inspection  of  Documents. 

I.  Ii.  R.  1  Bom.  4A 
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decree  for  dissolution  of — 

See  Attachment — Subjects  of  Attach- 
ment— Decrees. 

I.  li.  B,  27  Bom.  558 

See  Madras  Abkari  Act. 

I.  L.  R.  24  Mad.  401 

registration  of  deed  of^ 
See  Registratiox  Act  (III  of  1877),  s.  17, 

CLS.  (6)   A>'D  ih). 

I.  L.  B.  30  Cale.  1016 

suit  for  account  of— 

.See    SsiAix    Cause    Court,    Mofussil— 
JuRiSDiCTiox — Partnership  Account. 

suit  for  adjustment  of  account 


of— 


See  Contract  Act,  s.  265. 

I.  L.  E.  6  Cale.  251 

See  Jurisdiction  of  Civil  Court — Part- 
nership   ...         1  Agra  226 

suit  for  dissolution  of— 

See  Contract  Act,  s.  265. 

See  Jurisdiction  of  Civil  Court — Part- 
nership   .         .      I.  li.  E.  7  All.  227 

suits  respecting  partnerships — 

>•£  Civil  Procedure  Code,  1882,  s.  15.3. 
L  L.  R.  25  Bom  378 

—  transfer  of  share  in — 

See  Stamp  Act,  1879,  Sen.  I,  Art.  21. 

I.  L.  R.  12  Cale.  383 


WHAT  CONSTITUTES  PARTNERSHIP. 

.     Participation      in    profits — 

dion  of  English  law.     M  M  d;   Co.,   mer- 

in  London,  carrying  on  business  with  IF  N 

'lA-  Co.,  merchants  in  Calcutta,  sought  to  make 

tndefendant  liable  as  a  partner  in  the  latter  firm, 

uier    a    particular    memorandum    of    agreement 

beveen  the  members  of  the  firm  of  IF  N  W  <L-  Co., 

ar{  the  defendant.     Held,  that  such  agreement  did 

no  constitute  the  Rajah  a  partner  in  or  with  the 

■^    firm.     Participation  in  profits  does  not  con- 

a  partnership.     The  question  is,  not  whether 

:  ¥on  sought  to  be  made  liable  participated  in 

;  ;  ofits,  but  whether  the  trade  has  been  carried 

:    V  persons  acting  on  his  behalf.     There  is  no 

-  u,  of  law  which  imposes  partnership  liability  upon 

a  Ian  who  advances  to  others  money  for  the  pur- 

pc»  of  carrying  on  their  business,  and  in  return 

se^res  to  himself  a  share  of  the  profits  which  may 

art  from  the  employment  in  the  business  of    the 

mJey  so  advanced  by  him.     Pratab  Citundea 

SiSH  V.  MoLLow,  March  &  Co. 

3  B,  L.  R  A.  C.  238 
Court  of    Wards  v.    Mollow,  March  <Sr 

12  W.  R.  56 

ppeal  to   the  Privy    Council: — Edd,   that 


PARTNERSHIP— con^. 

1.  WHAT     CONSTITUTES     PARTNERSHIP— 
contd. 

although  a  right  to  participate  in  the  profits  of  trade 
is  a  strong  test  of  partnership,and  there  may  be  cases 
where,  from  such  participation  alone,  it  may,  as  a 
presumption,  not  of  law,  but  of  fact,  be  inferred, 
yet  whether  that  relation  does  or  does  not  exist 
must  depend  on  the  real  intention  and  contract 
of  the  parties.  To  constitute  a  partnership,  the 
parties  must  have  agreed  to  carry  on  business  and 
to  share  profits  in  some  way  in  common  ;  but  where 
a  contract  is  entered  into  between  partners  and  a 
third  i^erson  for  the  protection  of  that  person  as  a 
creditor,  whereby  it  is  agreed  that  he  shall  receive 
in  consideration  of  advances  commission  on  the  net 
profits  of  the  partnership  business,  and  large 
powers  of  control  over  the  business  are  given  to 
him,  but  no  power  to  direct  transactions,  the  Court, 
if  satisfied  that  the  contract  was  one  of  loan  and 
security,  will  not  interpret  it  as  constituting  a  part- 
nership. In  apphing  the  English  law  of  partner- 
ship to  cases  in  India,  the  usages  of  trade  and  habits 
of  business  of  the  people  of  India,  so  far  as  they 
may  be  peculiar  and  differ  from  those  in  England 
ought  to  be  borne  in  mind.  Mollow,  ^Iarch  & 
Co.  V.  Court  of  Wards 

10  B.  li.  R.  312 :  18  W.  R.  384 
L.  R.  I.  A.  Sup.  Vol.  86 


2. 


Agreement  to  share  profits — 


Money  paid  as  rent  to  one  party.  The  parties  had 
entered  into  a  contract  of  partnership  to  work 
certain  supposed  mines  ;  plaintiff  to  receive  a  bonus 
and  also  six  monthly  payments  as  '"  rent  "  for  the 
land,  both  parties  to  share  the  profits  and  bear  the 
losses  ;  it  being  stipulated  that  in  case  coal  should 
not  be  discovered,  the  bonus  and  any  sum  paid 
as  rent  would  be  refunded.  Held,  that  this  was  a 
partnership  arrangement,  and  the  payment  of  the 
money  which  went  bj'  the  name  of  rent  was  not  as 
by  a  tenant  to  a  landlord,  but  as  consideration- 
money  for  land  forming  a  portion  of  the  capital. 
Sreemunjubee  Dossee  v.  Poorsuttun  Doss 

9  W.  R.  499 


3. 


Co7itract        Act, 


ss.  239,  240 — Loan  of  money.  Held,  on  the  con- 
struction of  the  agreement  in  this  case,  that  such 
agreement  did  not  create  a  "  partnership  "  between 
the  parties  thereto,  as  defined  in  s.  239  of  Act  IX  of 
1872,  but  was  an  agreement  of  the  kind  mentioned 
in  s.  240  of  that  Act.     Bhaggu  Lall  v.  DeGruy- 

ther I.  L.  R.  4  All.  74 

Joint  Hindu  family — Separa- 


tion among  members  of.  Circumstances  under 
which  the  Coirrt  will  infer  a  partnership  between 
members  of  a  Hindu  family  alleged  to  have  sepa- 
rated.    Missreeloll  v.  Ramnaeaxn      .     Cor.  63 

Account.       There 


is  no  analogy  in  respect  of  the  manager  being  liable 
to  account  between  a  joint  Hindu  family  and  a 
partnership.  \Vhere  it  was  arranged  amongst  the 
members  of  a  joint  Hindu  family  that  the  accounts 
of  a  banking  business  carried  on  by  them  should  be 
kept,  on  the  understanding  that  the  profits,  when 

13  P  2 
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realized,  should  be  divided  amongst  the  individual 
members  in  certain  proportions,  and  that  the  ex- 
penses of  each  member  should  be  credited  and 
charged  in  the  name  of  each  member  : — Held,  that 
this  was  in  the  nature  of  a  partnership,  and  an 
account  was  decreed.  Rakganmaki  Dasi  v. 
Kasinath  Dutt         .         .      3  B.  L.  R.  O.  C.  1 


e. 


Ancestral  business — Account. 


An  ancestral  trade  may  descend  like  other  inherit- 
able property  upon  the  members  of  a  Hindu  un- 
divided family.  The  partnership  so  created  or 
surviving  has  many,  but  not  all,  of  the  elements 
existing  in  an  ordinary  partnership.  For  example, 
the  death  of  one  of  the  partners  does  not  dissolve 
the  partnership  ;  nor,  as  a  rule,  can  one  of  the 
partners,  when  severing  his  connection  with  the 
business,  ask  for  an  account  of  past  profits  and 
losses.     Samalbhai  Nathubhai  v.  Someshver 

I.  L.  R.  5  Bom.  38 

But  see  Abhay  Chandra  Roy  Chowdhry  v. 

Pyabimohan  Guno        .         .         5  B.  L.  R.  347 

7.    Document  creating  partner- 


ship— Determination  of  partnership.  Where  a  docu- 
ment creating  a  partnership  for  a  particular  busi- 
ness is  silent  as  to  the  date  at  which  the  partner- 
ship is  to  commence  and  end: — Held,  that  the  part- 
nership is  conterminous  with  the  business  for  the 
purpose  for  which  it  was  created.  Buddbeexath 
V.  IsREE  Pershatjd  .         .         .        Cor.  114 


8. 


Continuing       firm — Partner- 


ship for  a  fixed  term — Death  of  partner — Power  of 
partner  to  nominate  a  successor — General  device  not 
an  exercise  of  power — Effect  of  default  in  exercising 
power  of    nomination — Good  will — Vahiahle    asset. 
V,  J,  and  S,  being  large  shareholders  in  the  Great 
Eastern  Spinning  and  Weaving  Mills,  Limited,  en- 
tered into  an  agreement  in  October  1873  to  cause 
the  said  company    to  be  wound  up  and  to  form  a 
new  company  to  take  over  its  assets  and  liabilities, 
and  to  cause  themselves  to  be  appointed  agents  of 
the  new  company  under  the  firm  of  V  J  S  d;  Co., 
and  under  that  name  to  act  as  agents  of  the  new 
company,  subject  to  the  terms  of  the  agreement. 
The  agreement  provided  that   the  firm  oi  V  J  S  dh 
Co.,  should  take  the  agency  of  the  new  company  for 
a  period  of    thirty  years  ;  that  of  the  profits  to  be 
derived  by  the  said  firm  out  of  the  agency  V  should 
I'eceive  39  cents,  J  31  cents,  and  S  30  cents  ;  that 
in  case  of  a  vacancy  in  the  firm  oi  V  J  S  d'  Co., 
caused  by  the  death  or  retirement  of  any  of  the 
partners,  the  nominee  of  the  dying  or  retiring  part- 
ner should  be  admitted  into  partnership,  and  should 
receive  the  share  of  such  partner,  and  should  exer- 
cise all  his  authority.     In  pursuance  of  this  agree- 
ment, the  Great  Eastern  Spinning  and  Weaving 
Mills,  Limited,  was  wound  up,  and  a  new  company 
called    "  The   New   Great   Eastern   Spinning   and 
Weaving    Company,    Limited,"    was   formed    and 
registered.     Both  the  memorandum  and  articles  of 
association  of   the   said   new  company     contained 
clauses  providing  that  the  firm  oi  V  J  S  db  Co.,  or 
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whatever  member  or  members  that  firm  for  the 
time  consist  of,  should  be  agents  of  the  company 
so  long  as  the  said  firm  should  carry  on  business  in 
Bombay,  or  until  they  should  resign.     The  firm  of 
V  J  S  <£•  Co.,  having  been  constituted  under  the 
said  agreement,  became  the  agents  of  the  said  com- 
pany, and  continued   to  act  as   such   down  to   the 
date  of    the  present  suit.     No  other  business  was 
done  by  the  firm,  and  the  three  partners  divided 
the  i)rofits  realized  by  the  firm  out  of  the  agency 
business  in  the  shares  specified  in  the  agreement  as 
above  mentioned.     V  died  in  1874,  leaving  a   will 
whereby,  in  exercise  of  the  right  vested  in  him  by 
the  agreement,  he  nominated  and  appointed  his 
wife  K  as  his  successor  in  the  firm,  and  ^he  accord- 
ingly became  and  was  recognized  as  a  partner  there- 
in.    In  August  1875  she  assigned  her  interest  in 
the  firm  to  H,  and  he  thereupon  became  a  partner 
and  received  39  cents  of  the  profits.     In  November 
1876  J  assigned  his  interest  in  the  firm  (31  cents), 
to  H  and  <S',  of  which  21  cents  became  the  property 
of  H  and  10  cents  the  property  of  S, — the  firm 
henceforth  consisting  only  of  these  two  partners,, 
of  whom  the  former  received  in  all  60  cents  of  the 
profits  and  the  latter  40  cents.     In  November  1882, 
H  died,  leaving  a  will  whereby  he  appointed  his 
wife  B  his  executrix,  and    left  all  his  property  to 
her  for  life,  and  after  her  death  to  his  son.    The  will 
did  not  refer  to  the  firm,  or  nominate  any  successor 
in  the  partnership.     In  the  present  suit  B  as  execu- 
trix claimed  to  be  entitled  to  60  cents  or  shares  in 
the  firm  of    V  J  S  d:  Co.  up  to  the   date  of  the 
testator's  death,  and  to  a  like  share  in  the  profits 
earned  subsequently  to  his  death,  or  to  be  earned 
by  the  firm  so  long  as  it  continued  to  carry  on  the 
said  agency  business  of  the  company.     The  defend  - 
ant  admitted  the  right  of  the  plaintiff  to  the  share 
claimed  in  the  profits  earned  prior  to  the  testator's 
death,  but  resisted  her  claim  to  any  portion  of  the 
subsequent  profit-.     Held  (i),  on  the    authority  of 
Beamish  v.  Beamish,  Ir.  Rep.  4  Eq.  120,  that  the 
testator's  will  did  not  operate  as  an  exercise  of  the 
power  of  nominating  a  successor  in  the  firm  so  as  to 
make  the  plaintiff  a  partner,     (ii)  That  having  re- 
gard  to   the   nature    of   the  duties  of  the  firm  as 
agents  and  to  the  language  of  the  agreement  con- 
stituting the  firm,  coupled  with  the  fact  that  there 
was  no  capital  employed  in  the  business,  it  must 
have  been  intended  that,  in  default  of  nomination 
of  a  successor  by  a  retiring  or  deceased  partner,  the 
agency  should  be  carried  on  by  the  continuing  or 
surviving  partners  in  the  name  of  the  firm,  and  that 
the  interest  of    the  testator  in  the  firm  upon  his 
death  therefore  survived  to  the  defendant.     Held, 
also,  that,  although  the  plaintiff  was  entitled  to  an 
account  up  to  the  date  of  the  testator's  death,  she- 
was  not  entitled  to  a  share  of  the  good-will  as  an 
asset  of  the  firm.     The  good-will  of  a  firm  is  attach- 
ed to  the  name,  and  in    the  present  case,  by  the 
partnership  agreement  itself,    the  name  was  to  be 
used  by  the  surviving  partners  or  partner  for  their 
own   benefit.     That   arrangement   took   away   aJl 
value  from  the  good-will,  if  indeed  it  was  consistent 
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conid. 
■vrith   its   being   an    asset   at   all.      BAcnrBAi   r. 
Shamji  Jadowji      ,        .     I.  L.  K.  8  Bom.  536 


8. 


Intention  of  parties — Profits, 


participation  in — Contract  Act  {IX  of  1872),  «^. 
-242,  238 — Broker.  A  right  to  participate  in  profits 
is  sometimes  a  strong  test  of  partnership  ;  but 
whether  or  not  the  relation  of  partners  does  or  does 
not  exist  depends  on  the  real  intention  and  agree- 
ment of  the  parties,  and  not  upon  the  mere  fact 
-of  participation  in  profits.  Davis  v.  Davis,  [1894} 
■  1  Ch.  3)3,  referred  to.  The  facts  that  B,  an  assist- 
ant in  a  firm  of  brokers,  received,  over  and  above 
Jiis  salary,  a  share  in  the  profits  ;  and  that,  with 
the  knowledge  of  the  partners,  he  occasionally 
signed,  on  delivery  orders  which  came  from  buyers 
-in  favour  of  the  firm,  the  signature  "  for  Carritt  <fc 
Co."  (the  name  of  the  firm),  with  his  own  initials 
or  name  underneath  ;  that  he  occasionally  signed 
with  his  own  signature  letters  dealing  with  mere 
matters  of  detail ;  and  that  he  purported  to  make 
firm  offers  to  buyers  and  sellers,  and  initialled  alter- 
ations in  some  contracts,  do  not  constitute  him  a 
partner  in  that  firm.  The  duties  and  responsibil- 
ities of  a  broker  discussed.  Mokkisox  r.  Veks- 
'CHOYLE  (1901)       .         .         .      6  C.  W.  N.  429 


la 


Partnership,  tests  of — Parti- 


cipation in  profits  by  lender — Taking  active  interest 
■in  bursiness — Contract  Act  (IX  of  1872),  ss.  240, 
.241 — Holding  out  as  partner  to  strangers — Estoppel 
— Intent'on — Evidence  Act  {I  of  1872),  s.  115. 
The  right  to  participate  in  the  profits  of  trade 
is  in  itself  a  strong  test  of  partnership,  but  i)arti- 
cipation  in  profits,  although  strong  evidence,  is 
not  conclusive  evidence  of  a  partnership  and  the 
question  of  partnership  must  be  decided  by  the  in- 
tention of  jwrties  to  be  ascertained  from  the  con- 
tents of  the  written  instruments,  if  any,  and  the 
conduct  of  the  parties.  It  being  established  in 
this  case  with  regard  to  a  i)erson's  relation  toAvards 
a  business  carried  on  with  his  money,  that  he  was  a 
mere  lender  : — Held,  that  neither  the  iact  of  his 
participating  in  the  profits  nor  that  he  took  an 
active  interest  in  the  business  were  inconsistent 
with  his  position  as  a  lender.  Mollotc,  March  <L- 
Co.  V.  Court  of  Wards,  10  B.  L.  R.  312.  and  Baddey 
V.  Consolidated  Bank,  L.  R.  38  Ch.  D.  208,  followed. 
Vhere  the  que-stion  wjis  as  to  whether  a  person, 
;hough  not  in  fact  a  partner,  did  by  his  acts  and 
conduct  hold  himself  out  to  strangers  as  such,  so  as 
to  become  liable  by  estoppel : — Held,  that  to  estab- 
lish such  liability  it  was  not  essential  to  show  that 
he  acted  fraudulently  or  negligently.  Even  want 
of  knowledge  on  his  part  of  the  effect  of  his  acts 
and  conduct  would  not  absolve  him  from  liability. 
.  if  his  acts  and  conduct  were  such  as  would  induce  a 
reasonable  man  to  believe  that  he  was  a  partner 
.and  to  act  upon  such  belief.  Sarat  Chandra  Dey, 
V.  Gopal  Chandra  Laha,  L.  R.  19  I.  A.  203,  Cornish 
V.  Abington.  4  H.  <L-  X.  549,  Carr  v.  London  and 
Hforth-Westem  Railtcay  Company,  L.  R.  10  C.  P. 
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316,  Dickenson  v.  Valpy,  10  B.  tL-   C.  128,  referred 
to.     PoBTEK  V.  IxcEix  (19C'5)  ,  10  C.  W.  N.  313 

i 

I    2.  RIGHTS    A:\D    liabilities    OF    PART- 
[  XERS. 

L Construction     of    deed     of 

partnership— J,;,  et//i>;/U      to      give       managing 
partner  cornmissioh — Dissolution    of    partnership — 
Loss    of  commission  on  dissolution.     By  an  agree- 
ment,   made    on    the    luth    of     January     1657, 
between    K    X    and    several    other     persons,  it 
:    was     agreed    that  they  should    form    a    co-part - 
i    nership   for   the   purpose   of   erecting   a    mill    for 
'    the    manufacture    of    yam.     The   capital    of    the 
partnership  was  fixed  at   R3,(X»,0CH.',  divided  into 
iOO  shares  of  B3,(nJ0  each.     By  the  4th  clause  of 
:    the  agreement  it  was  provided  that,  in  return  for 
the  trouble  K  X  had  been  at  in  establishing  the 
factory,  "  whatever  cotton  had  to  be  purchase!  for 
the  factory  K  X  was  to  purchase,  and  whatever 
yam  should  be  made  in  tlie  factory  K  X  was  to 
sell,  and  for  whatever  he  should  sell  on  account  of 
the  factory  he  was  duly  to  receive  from  the  co- 
partnership his  commission  at  the  rate  of  5  per 
cent,  during  his  lifetime,"'  and  it  was  also  provided 
that,  thougn  the  purchases  and  sales  by  the  co- 
partnership should  not  be  made  through  K  X,  "  yet 
upon  the  whole  amount  of  the  sales  the  co-partner- 
ship was  duly  to  pay  5  per  cent,  to  K  X  during  his 
lifetime.' '     The  factory  was  built,  and  its  machinery 
procured  and  set  up  by  K  X,  and  both  financially 
and  otherwise   the  tactory  was  whoUy  managed  by 
him.     Shortly  after  it  commenced  to  work,  it  was 
found  that  the  co-partnership  had  expended  all  its 
capital    and    was    heavily    involved    in    debt — in- 
curred by  K  X  without  the  sanction  of  his  co- 
partners,— and    that  the  factory  was  working  at  a 
loss  ;  and  at  the  suit  of  some  of  them,  but  against 
the  consent  of  K  X  and  a  minority  of  the  co- 
partners, the  co-partnership  was  ordered  to  be  dis- 
solved.    K  X  then  claimed  to  be  entitled  to  com- 
pensation for  the  loss  of  the  commission  he  should 
have  earned  upon  the  sale  of  the  yam  of  the  factory 
during    his    lifetime.     Held,  that    he    was    not    so 
entitled  ;  that  as  between  his  co-partners  and  K  X 
there  was  no  obligation  on  the  former  to  subscribe 
more  capital  after  the  original  capital  of  the  co- 
partnership had  been  exhausted ;  and  that  there 
was  no  implied  covenant  on  the  part  of  co-partner- 
ship to  continue  to  work  the  factory  in  order  that 
K  A  should  be  in  a  position  to  earn  his  commissien 
during  his  Lifetime.     Distinction  between  right  to 
compensation  for  loss  of  fixed  wages  and  right  to 
compensation  for  loss  of  commission  pointed  out. 
When  a  partnership  is  wound  up  by  the  Court,  all 
questions  arising  between  the  partners  out  of  the 
partnership  transactions  should  be  disposed  of  in 
the    A\-inding-up   suit.     Lalbhai    Vallabhbhai    v. 
Kavasji  xIsabhai       .       .     8  Bom-  O.  C.  209 
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Payments  made  by  partners 


— Presumjdion — Dissolution  of  partnership.  Pay- 
ments made  by  the  difEerent  partners  of  a  firm  are 
presumed  to  have  been  made  out  of  the  funds  of  the 
firm  where  the  contrary  is  not  proved  by  any  satis- 
factory evidence  ;  and  when  a  firm  consisting  of  two 
members  is  dissolved  by  the  death  of  one  partner, 
the  presumption  is  that  the  deceased  was  entitled 
to  a  moiety  of  the  existing  assets.  Keshav  Gopal 
GiNDE  V.  Rayapa  ...  12  Bom.  165 
Dormant  partner,  liability  of 


- — Bond  executed  by  one  of  several  jmrtners- 
Eigfit  of  creditor.  The  doctrine  that  a  dormant 
partner,  when  discovered,  is  liable  for  every  debt 
incurred  for  the  partnership  by  the  active  partner, 
is  not  absolute  in  the  Courts  in  England,  and  is  not 
to  be  followed  by  the  Courts  of  this  country,  unless 
found  in  particular  cases  to  be  consonant  with  jus- 
tice, equity,  and  good  conscience.  Where  money 
was  lent  on  a  bond  to  a  "  malik  and  mukhtear  "  of 
a  factory  on  his  personal  credit  and  the  security  of 
the  entire  factory,  and  it  was  afterwards  discovered 
that  other  parties  had  a  share  in  the  factory,  it  was 
held  that  the  lender  was  not  entitled  to  go  beyond 
his  contract  and  recover  from  those  other  parties 
personally.     Nundeepttt    Mahatah  v.  UpQrHART 

9  W.  R.  355 

4. Bill     drawn     by 

one  partner.  Every  one  of  the  partners  in  a  mer- 
cantile firm  of  ordinary  trading  partnership  is 
liable  upon  a  bill  drawn  by  a  partner  in  the  recog- 
nized trading  name  of  the  firm  for  a  transaction 
incident  to  the  business  of  the  firm,  although  his 
name  does  not  appear  upon  the  face  of  the  instru- 
ment, although  he  be  a  sleeping  and  secret  partner. 
In  order  to  take  a  case  out  of  these  principles  of  the 
general  law,  it  mvist  be  shown  that  the  holder  of  the 
bill  knew  at  the  time  he  received  it  that  the  trans- 
action was  the  private  affair  of  a  single  partner. 
BITX4.RSEE  Doss  V.  Gholam  Hossein 

13  W.  R.  P.  C.  29  :   13  Moo.  I.  A.  358 

5. Liability     of     partners    on 

bond  executed  by  managing  partner. 
Where  a  bond  is  executed  by  the  managing  partner 
in  a  firm  \vithin  the  ordinary  scope  of  a  manager's 
authority,  to  raise  money  for  the  joint  purpose  of 
the  firm,  it  binds  the  remaining  paiinors.  Ahmed 
Hosseix  v.  Kurneedan     .         .       24  W.  R.  60 

6.  > Liability    of     partner     for 

purchases  made  by  co-partner  out  of  the 
scope  of  partnership  business — Application 
of  proceeds  of  scde  to  pay  partnership  debts.  C,  the 
managing  member  in  Calcutta  of  a  firm  of  ^\hich 
B,  the  other  partner,  was  absent  in  England,  made, 
unknown  to  B  and  without  authority  from  him, 
various  purchases  from  the  plaintiff  of  articles  not 
within  the  scope  of  the  partnership  business.  The 
purchases  were  made  as  for  the  firm,  and  were  deli- 
vered on  the  partnership  premises  by  the  plaintiff. 
Subsequently,  the  goods  were  taken  to  C's  house, 
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and,  together  with  certain  private  property  belong- 
ing to  C,  were  sold  by  auction,  and  the  whole  pro- 
ceeds of  the  sale  were  paid  by  C  to  a  bank  in 
Calcutta  to  the  partnership  account  with  that  bank^ 
and  were  eventually  remitted  to  B  in  England  as 
from  the  partnership  funds,  and  applied  in  payment 
of  certain  bills  of  the  firm  then  due.  B,  on  coming 
to  Calcutta,  took  over  the  management  of  the  busi- 
ness from  C.  In  a  suit  brought  against  B  and  C 
for  the  price  of  the  goods  purchased  from  the 
plaintiff  : — Held,  both  in  the  Court  below  and  on 
appeal,  that  B  was  not  liable.     Martin  v.  Baker 

15  B.  L.  R.  372 

7.  . Liability  of  person  joining 

firm  as  partner.  Where  one  person  joins  a  firm 
as  partner  in  place  of  one  of  the  partners,  he  is  only 
liable  for  the  debts  of  the  firm  contracted  after  he 
joined  it,  unless  by  special  agreement.  Gttjadhitr 
Pekshad  v.  Kxjnhya  Lall       .  3  Agra  27 

8.  — Contract  Act,. 

s.  249-  S.  249  of  the  Contract  Act  has  no  appli- 
cation in  cases  where  by  arrangement  between  the 
parties  a  person  becomes  entitled  to  the  profits  and 
liable  for  the  debts  accruing  to  and  incurred  by  the 
firm  before  his  admission  as  a  partner.  Shewak 
Mahtoox  v.  St.  Joseph  .         9  C.  L.  R.  21 

9.  Partner  dealing  with  Hindu 

joint  family — Dealings  among  co-partners.  A 
co-partner  dealing  with  an  undivided  Hindu  family 
is,  with  reference  to  its  component  members,  in  the 
same  position  that  a  partner  according  to  English 
law  is  placed  in  with  respect  to  his  co-partners  and 
their  representatives.  Ramlal  Thakttrsidas  v. 
Lfchmichaxd  Muniram   .         .     1  Bom.  Ap.  51 

10. Lien  of  banian    on  goods 

under  agreement  -with  firm  -Construction  of 
agreement.  The  plaintiff  became  banian  to  the  de- 
fendants, imder  an  agreement  by  which  he  had  a 
lien  upon  all  goods  "  belonging  to  "  them  in  their 
godowns  for  balances  that  might  be  due  by  them. 
Some  time  after  the  date  of  the  agreement,  while 
there  was  a  balance  due,  the  defendants'  firm  took 
in  a  new  partner.  Held,  that  the  words  "  belonging 
to  "  included  all  goods  in  the  possession  of  the  new 
firm  that  oame  to  them  in  the  way  of  business. 
Held,  also,  that  the  new  firm,  not  having  given 
notice  to  the  contrary,  must  be  taken  to  have  en- 
gaged the  plaintiff  as  banian  upon  the  terms  ex- 
pressed in  the  agreement  with  the  old  firm,  and  to  * 
have  taken  over  the  balance  due  at  the  time  when 
the  new  firm  was  constituted  as  a  debt  due  by  the 
new  firm.     Baldeo  Das  Agarwalla  v.  Kaich. 

3  B.  L.  R.  O.  C.  80 


11. 


Po"wer  of  partner  to  borrow 


money — Winding  up — Account — Siiit  for  dissolu- 
tion— Forcer  of  partner  to  mortgage  partnership  land. 
T,  B,  B,  and  W,  the  o-\^ncrs  of  a  certain  estate  in 
equal  shares,  in  186.3  entered  into  a  partnership  for 
"  the  cultivation  of  tea  and  other  products  "   uponi 
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such  estate.     In  1864  H,  E,  and  I  joined  the  firm. 
In    1870  H  died;   and  in   1871   T  purchased  the 
shares  of  E  and  /,  and  in  1873  of  B.     In  1875,  T 
gave  the  Delhi  and  London  Bank  a  mortgage    on 
such  estate  as  security  for  the  repayment  of  money 
which  he  had  borrowed  from  the  Bank  ostensibly 
for  the  purposes  of  the  estate.     The  Bank  obtained 
a  decree  against  him  personally  for  the  money,  in 
execution  of  which  his  rights  and  interests  in  the 
estate  wer  •  put  up  for  sa'e  on  the  £Oth  Jure   1S77 
and  were  purchased  by  the  Bank,  which  obtained 
possession  of  the  estate  in  August  1877.     In  August 
1879  B  and  Ws  executor  sued  T  and  the  Bank, 
claiming  a  declaration  that  they  were  or  had  been 
partners  with  T  in  the  estate  ;  that  if  the  partner- 
ship should  be  held  to  be  subsisting,  it  might  be 
dissolved,  or  that,  if  it  had  ceased  to  exist,  the  date 
of  its  termination  might  be  fixed,  and  that  in  either 
event  a  liquidator  might  be  appointed  to  take  an 
account,  and,  after  realizing  assets  and  discharging 
liabilities,  might  be  ordered  to  pay  them  each  one- 
third  of  such  balance  as  remained.     Held,  that,  as 
the  effect  of  the  j)urchases  by  T  in  1871  and  1873 
was  to  relieve  the  estates  of  ~H,  E,  I,  and  R  of  all 
past  and  future  liabilities  of  the  partnership,  in 
respect  of  which  B  and  W  still  continued  as  liable 
as  T,  anci  to  which  they  would  have  to  contribute 
to  discharge,   such  purchases  should  be  regarded 
and  treated  as  made  on  behalf  of  the  partnership  ; 
and  therefore,  at  the  time  of  the  execution  of  the 
mortgage  of  the  estate,  B.  W,  and  T  were  interested 
in  the  estate  to  the  extent  of  one-third  each  :  that, 
although  T  was  not  authorized,  either  actually  or 
impliedly,  by  B  and  W  to  mortgage  the  estate,  and 
the  mortgage  therefore  was  not  •  inding  on  them, 
yet,  as  they  allowed  him  to  conduct  the  business 
of  the  estate  in  such  a  manner  as  to  make  it  appear 
that  the  control  and  management  of  it  rested  with 
him,  and  he  was  for  all  ordinary  business  purposes 
their  representative,  B  and  W  were  bound,  in  any 
accounting  that  might  take  place,  to  recoup  the 
defei^nt  Bank  for  such  advances  as  were  made  to 
T  for  the  necessary  purposes  of  the  estate,  in  the 
same  proportion  as  they  must   discharge  debts  due 
to  other  creditors  ;  that  T  was  entitled  to  be  re- 
imbursed such  moneys  of  his  own  as  he  had  ex- 
pended within   the   legitimate   scope  and  for   the 
proper  purposes  of  the   partnership  as  originally 
contemplated   by   the   parties.     Directions   to   the 
liquidator  appointed    how  to  proceed.     Harrison 
V.  Delhi  and  London  Bank  I.  L.  R.  4  All.  437 


12. 


Liability  of  partners  — Jomf 


contract — Joint  liability — Judgment  recovered  against 
one  ^partner.  The  defendants  were  partners  trading 
in  the  name  of  7  G  d-  Co.  On  6th  July  1895,  at 
Ahmedabad,  the  first  defendant  borrowed  from  the 
plaintiff,  for  the  pur}X)ses  of  the  partnership  busi- 
ness, a  sum  of  RlOjOOO  and  passed  a  khata  in  the 
name  of  his  firm.  On  25th  April  1896,  at  Baroda, 
he  passed  another  khata  to  plaintiff,  under  which 
the  plaintiff  was  to  recover  the  debt  due  to  him 
from  the  partners  jointly  and    severally.     On  2nd 
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October  1896,  plaintiff  obtained  a  decree  on  an 
award  against  the  first  defendant  in  the  Civil  Court 
at  Baroda  for  R  13,909-4-0,  and  in  execution  of 
this  decree  he  recovered  a  sum  of  R7,000.  In 
1897,  plaintiff  filed  this  suit  in  the  Court  of  the 
First  Class  Subordinate  Judge  at  Ahmedabad  to 
recover  the  balance,  viz.,  R6,909-4-0,  from  all  the 
partners  (defendants  Nos.  1  to  8).  The  Subor- 
dinate Judge  dismissed  the  suit ;  the  plaintiff 
appealed  to  the  High  Court.  Held,  that,  the  ori- 
ginal liability  of  the  partners  being  a  joint  liability, 
the  first  defendant  had  no  authority,  without  the 
consent  of  his  partners,  to  change  the  joint  liabil- 
ity of  each  partner,  which  was  the  ordinary 
incident  of  the  partnership,  into  a  joint  and 
several  liability.  Laksmishankar  Deoshankar 
V.  VisHNURAM         .         .      I.  L.  R.  24  Bom.  77 


13. 


Pasrment  to    a  partner  in 


fraud  of  Ms  co-partners— Z^i'scAar^/e  of  debt — 
Constructive  notice — Lease  taken  by  agreement  in 
mime  of  one  partner.  The  defendants,  other  than 
the  first  defendant,  styling  themselves  the  "  agri- 
cultural association,"  entered  into  three  rental 
agreements,  two  of  them  dated  April  23rd,  1891, 
and  the  third  dated  June  21st,  1891,  with  the  plaint- 
iffs and  the  first  defendant,  for  the  cultivation  of 
certain  lands  belonging  to  an  undivided  family,  of 
which  the  plaintiffs  and  first  defendant  were  mem- 
bers, and  took  possession  of  and  cultivated  the  said 
lands.  On  the  17th  June  1891,  an  agreement,  of 
which  the  second  defendant  had  notice,  was  entered 
into  between  the  plaintiffs  and  first  defendant 
to  the  effect  that  the  first  plaintiff  should  be  the 
managing  member  of  the  family  and  should  be  en- 
titled to  receive  the  rent  and  give  receipts  for  the 
same.  Subsequently,  disputes  arising  between 
plaintiff  and  first  defendant,  the  other  defendants 
made  payments  of  rent  to  first  defendant  alone. 
Hell,  that  these  payments  were  not  a  valid  dis- 
charge as  against  the  claim  of  the  plaintiffs  on  its 
being  proved  that  second  defendant  had  notice  of 
the  agreement  of  the  17th  June,  and  that  notice  to 
him  must  be  taken  to  be  notice  to  his  partners,  the 
other  defendants.  By  an  agreement  between  the 
defendants  any  one  partner  was  empowered  to  take 
a  lease  ;  such  lease  to  be  binding  on  all  the  partners 
as  if  executed  by  them.  The  leases  were  not 
signed  by  the  13th  defendant  (now  represented  bj' 
appellants  19,  20,  and  21),  who  was  admittedly  a 
partner  and  took  actual  part  in  the  management  of 
the  affairs  of  the  firm  after  the  leases  were  executed. 
Held,  that  it  was  intended  that  the  leases  should 
operate  as  if  all  the  members  had  executed  them, 
and  that  the  representatives  of  13th  defendant  were 
bound.     Chinnaramanfja     Ayyangar     v.     Pad- 

MANABHA   PiLLAIYAN  ;  SoRIMrTHr    PiLLAI    V.    PaD- 
MANABHA    PiLLAIYAN        .         I.  li.  R.  19  Mad.  471 


14. 


Authority   of  one   partner 


to  bind  the  firm  by  a  submission  to  arbi- 
tration—.Spec  ('^c  Relief  Act  (I  of  ISTT),  s.  21.  One 
partner,  though  entitled  to  bring  a  suit  on  behalf  of 
the  firm  of  which  he  is  a  member  to  recover  a  debt 
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due  to  the  firm,  has  no  power,  in  the  absence  of 
special  authority,  to  bind  the  firm  by  a  submission 
to  arbitration  of  the  claim  so  brought.  Stead  v. 
Salt,  3  Bing.  101,  and  Strangford  v.  Green,  2  Mad. 
228,  referred  to.     Ram  Bhabose  v.  Kallu  Mal 

I.  L.  R.  22  All.  135 


15. 


Abandonment    of     share — 


Accouiil  ordered — Account  ordered  on  dissolution 
decreed — No  abandonment  by  plaintiff — Effect  of 
managing  partner's  not  having  kept  clear  accounts — 
Mode  of  taking  account.  However  speculative  the 
subject-matter  of  a  partnership  may  be,  it  is  a 
matter  of  inference,  to  be  drawn  from  the  facts  of 
the  case,  whether  there  has  or  has  not  been  an 
abandonment  by  a  partner  of  his  share  ;  or  loss 
thereof  consequent  upon  his  refusing  or  neglecting 
to  take  his  part  in  the  business,  and  allowing  a 
length  of  time  to  elapse,  in  such,  circumstances. 
Where  the  evidence  was  that  the  plaintiff,  now 
suing  for  a  winding  up  of  a  partnership,  and  an 
account,  had  some  years  before  his  suit  declined  to 
advance  more  money  for  the  business,  and  had  left 
with  some  subsequent  intervention  by  him,  the 
management  to  his  co-partner,  now  defendant : 
Held,  that  there  was  no  suificient  ground  for  the  in- 
ference that  the  plaintiff  had  abandoned,  or  lost  by 
laches,  his  position  as  a  partner  before  this  suit  was 
brought.  The  defendant,  on  the  other  hand,  while 
managing  partner,  had  been  engaged  in  dealings  in 
timber  peculiar  to  himself,  in  the  same  quarter  as 
the  partnership  dealings  and  on  a  larger  scale.  His 
agent  in  the  timber  district  had  expended  largely, 
but  on  which  of  the  accounts  it  was  impossible  for 
the  Court  to  distinguish.  It  had  been  possib'e  for 
the  defendant  to  have  given  full  accounts  of  certain 
of  his  transactions,  but  he  had  not  done  so.  He 
had  mixed  up  his  own  separate  dealings  with  those 
of  the  partnership,  and  had  not  kept  clear  accounts. 
Held,  that  the  Courts  below  acted  rightly, in  dis- 
allowing all  charges  made  by  the  defendant  that 
were  disputed  by  the  plaintiff  and  were  unsupport- 
ed by  vouchers,  notwithstanding  that  there  might 
have  been  certain  exjjenses  disallowed  which  had 
been  honestly  incurred.  Motjng  Tha  Huyijt 
Mah  THEm  Myah  (1900) 

I.  L.  R.  28  Calc.  53 ;   s.c.  5  C.  W.  W.  114 


16. 


— Scope  of  agent's  authority.  The  duties  and  re- 
sponsibilities of  a  broker  discussed.  An  under- 
taking by  a  broker  to  refund  advances  made  by 
third  parties  to  his  constituents,  and  giving  a 
guarantee  for  the  repayment  of  advances,  with 
profits,  is  altogether  outside  the  scope  of  his  ordi- 
nary business,  and  would  not  bind  his  partner  unless 
the  latter  assented  to  it  or  subsequently  ratified 
it.  Fowler  v.  Hollins,  L.  R.  7  Q.  B.  616,  623, 
referred  to.  Mokrison  v.  Verschoyle  (1901) 

6  C.  W.  N".  429 


Broker — Liability  of  principal 


17. 


Conversion  of  stolen  goods 


— Managing  partner  receiving   the  goods — Evidence 
of  conversion — Liability  of  firm — Damages,  measure 
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of.  Where  the  managing  partner  of  the  defend- 
ant firm  had,  without  the  knowledge  and  con- 
sent of  the  other  partner,  received  certain  piece, 
goods  belonging  to  the  plaintiff  knowing  that  they 
had  been  stolen  and  had,  within  the  scope  of  his 
authority,  sold  some  of  the  goods  and  where  there 
were  entries  in  the  books  of  the  fiirm  showing  that  a 
portion  of  such  sales  was  placed  to  the  credit  of  the 
firm  : — Held,  the  plaintiff  can  recover  from  the  de 
fendant  firm  as  damages  for  conversion  the  value 
of  all  the  goods  belonging  to  him,  which  had  come 
into  the  hands  of  the  managing  partner.  HtjR- 
RUCK  Chand  v.  Gobind  Lal  Khetry  (1906) 

10  C.  W.  N.  1053 

18.  Dishonest        conversion — 

Partnership — Liability  of  a  partner  to  account  for 
partnership  money — Penal  Code  [Ad  XLV  of  1860), 
s.  406.  A  partner  is  entitled  to  be  called  upon 
for  an  account  of  the  expenditure  of  the 
money,  which  he  has  received,  and  it  is  open  to  him 
to  spend  the  money  received  by  him  and  to  account 
for  it  in  dealing  with  the  partnership.  Where  it 
was  not  satisfactorily  made  out  that  this  was  not 
done,  and  could  not  be  made  out  in  the  absence  of 
a  proper  demand  for  accounts,  it  was  held  that 
there  was  no  dishonest  conversion,  which  would 
justify  his  conviction  under  s.  406  of  the  Penal 
Code.  Debi  Prasad  Bhagat  v.  Nauar  Mull  (1908) 
I.  L.  R.  35  Calc.  1108 

19.  Partner,  power  of  single, 

to  mortgage  partnership  property — Con- 
tract Act  {IX  of  1872),  s.  251.  A  single  partner  by 
objecting  cannot  vary  articles  of  partnership — Trans- 
fer of  Property  Act  {IV  of  1882),  s.  53— Transfer 
cannot  be  impeached  by  any  but  the  creditors.  Where 
one  of  several  partners  has,  under  arrangement 
with  the  other  partners,  the  sole  management  of  the 
business,  he  has  the  power  of  borrowing  as  inci- 
dental to  tlie  power  to  trade,  and  the  power  to 
pledge  partnership  assets  as  incidental  to  the  power 
of  borrowing.  Obiter  :  The  English  doctrine  |hat  a 
single  partner  cannot  mortgage  the  immoveable 
property  of  the  firm  does  not  apply  in  India.  It  is 
not  competent  to  a  single  partner  to  take  objection 
to  the  exercise  of  any  power  conferred  by  the 
articles  of  partnerships-  Where  a  partner  has  power 
to  borrow  or  mortgage  for  the  purpose  of  trade,  he 
has  po^\"er  to  give  a  mortgage  for  an  antecedent 
debt.  An  objection  that  a  transfer  of  property 
was  made  with  intent  to  defeat  or  delay  creditors 
must  be  taken  by  the  creditors  and  it  is  not  open  to 
others  to  object  to  the  transfer  on  that  ground. 
Asan  Kani  Ravuttar  v.  Samastjndaram  Chettiar 
(1908)   .         .         .         .     I.  L.  R.  31  Mad.  208 

20.  Conveyance    on      sale     of 

property— S^amp  Act  {II  of  1899),  Art.  23— Press- 
ing factory — Partnership — Transfer  of  a  share  in 
consideration  of  a  certain  sum — Document — Be- 
lease.  Where  by  a  document,  the  executing 
party,  purporting  to  be  entitled  to  a  share  in  a 
going    pressing   factory,   transfers   absolutely   the 
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whole  of  that  share  to  the  other  person  interested 
in  the  factory  in   consideration  of  a  certain  sum, 
the  document  is  a  conveyance  on  sale  of  property. 
HiEALAL  Navalram,  In    the    matter  of.     (1908) 
I.  L.  R.  32  Bom-  505 

3.  SUITS  RESPECTING  PARTNERSHIPS. 

1.  Suit    for    account    -w^ithout 

asking  for  dissolution.  Partnership  disioluble 
at  will.  A  member  of  an  ordinary  trading  partner- 
ship, dissoluble  at  will,  cannot,  except  under  special 
circumstances,  seek  an  account  without  praying  for 
a  dissolution.  Golla  Nagabhu  Shaxam  v.  Kaxa- 
KALA  Gaxgayya  ...         2  Mod.  28 

2.  Liability    of     partners     to 

account— Suit  for  an  account — Suit  by  partner  to 
recover  from  co-partner  share  of  losses  and  advances. 
It  is  only  in  exceptional  cases  that  a  suit  can  be 
brought  by  one  partner  against  another,  which  in- 
volves the  taking  of  partnership  accounts  prior  to 
dissolution.  A  suit  was  brought  by  the  widow  of 
a  partner  in  an  indigo  concern  against  her  deceased 
husband's  co-partner  in  respect  of  certain  alleged 
losses  of  the  concern,  and  to  recover  a  moiety  of 
moneys  expended  by  her  husband  in  advances  made 
to  indigo  cultivators  on  behalf  of  the  partnership. 
At  the  time  when  the  suit  was  brought,  the  partner- 
ship had  not  been  dissolved.  Held,  that,  the  part- 
nership not  having  been  dissolved,  the  plaint- 
iff was  not  entitled  to  an  account,  and  the  suit 
must  therefore  faQ.  Broum  v.  Lapscott,  6  M.  <£,•  W. 
119,  and  Helme  v.  Smith,  7  Bina.  709.  distinguished. 
Kassa  Mal  v.  Gopi     .         .  I.  L.  R.  9  AIL  120 

3.    Suit  for  dissolution  and  an 

account — Partner  seeking  to  remove  attachment  on 
partnership  property.  The  proper  course  for  a 
partner  seeking  to  remove  an  attachment  on  part- 
nership property  in  execution  of  a  decree  against 
one  partner  only  is  to  sue  for  a  dissolution  of  the 
partnership  and  an  account,  with  a  view  to  ascer- 
tain the  amount  due  to  the  partner  in  execution 
against  whom  the  partnership  property  is  attached. 
Karimbhai  v.  Coxseevatok  of  Forests 

I.  li.  R.  4  Bom.  222 

4.  Stiit  by  partner  against  co- 
partner— Suit  for  share  of  profits.  A  member  of 
a  subsisting  partnership  is  not  in  a  position  to  sue 
his  partner,  still  less  one  of  his  alleged  partners,  for 
the  profits  which  had  up  to  a  particular  time  ac- 
crued, but  he  must,  if  he  desires  relief,  sue  in  the 
ordinary  way  for  an  account.  Doyaram  Luskuree 
v.  SooKHAxrM  ...       16  W.  R.  141 


PARTNERSHIP— con^. 


5. 


Suit     for     general     adjust- 


ment of  account.  In  disputes  between  partners 
respecting  their  accounts,  the  plaintiff  should  so 
frame  his  suit  that  ther?  may  be  a  general  adjust- 
ment of  the  partnerehip  accounts.  A  particular 
item  or  claim  should  not  be  made  the  subject  of  a 
distinct  suit.  Sooxder  Bibee  v.  ELhili.oo  Mnx 
alias  Ram  Lall  .         .         .        2  N.  W.  90 


6. 


SUITS  RESPECTING  PARTNERSHIPS 
— contd. 

Suit  against  co-partners  for 


m.oney  deposited  and  profits — Secessity  for 
taking  accounts:  In  a  suit  against  co-partners  in 
a  joint  firm  to  recover  money  deposited  as  plaint- 
iff's share,  and  to  have  accounts  rendered  of  the 
profits,  before  any  order  can  be  made  to  the  effect 
that  the  plaintiff  is  entitled  to  be  paid  by  any  one 
of  his  partners  or  out  of  the  assets  of  the  firm  the 
actual  money  advanced,  the  whole  accounts  of  the 
firm  ought  to  be  taken,  and  the  ultimate  liability 
of  each  of  the  partners  ascertained.  Kallee 
Churx  Sahoo  v.  Ram  Lall  Sahoo    21  W.  R.  300 


7. 


Suit  for  contribution  among 


partners — Transactions  by  some  only  of  partners — 
Obligation  to  ask  for  account  of  partnership  dealings. 
Four  members  of  a  partnership  consisting  of  seven 
persons  borrowed  certain  sums  on  account  of  the 
partnership  for  which  they  gave  their  joint  and 
several  promissory  notes  on  which  decrees  were 
afterwards  obtained  against  them.  In  a  suit  for 
contribution  brought  by  one  of  the  four  members 
against  the  others,  as  having  paid  more  than  his 
share  under  the  joint  decrees  : — Held,  that  the 
giving  of  the  promissory  notes  was  not  a  partner- 
ship transaction  so  as  to  debar  the  plaintiff  from  a 
suit  for  contribution  without  asking  for  an  account 
of  the  partnership  dealings.  Doyal  Jairaj  v. 
Khatav  Ladha         .         .         .         .12  Bom.  97 


8. 


Suit  for  contribu- 


tion— Money  borrowed  by  agreement  by  one  partner 
and  paid  into  partnership  business — Decree  against 
one  partner — Suit  for  contribution  by  him  against 
other  partners — Adjustment  of  account  tvheiher  neces- 
sary. In  a  partnership  business  entered  into  be- 
tween the  plaintiff  and  the  defendants,  it  was  agreed 
that  each  member,  together  with  the  gomashtas 
of  the  business,  should  be  at  liberty  to  borrow 
money  upon  his  individual  credit  and  to  pay  into 
the  firm  the  money  so  borrowed  to  cany  on  the 
business.  The  plaintiff  conjointly  -with  defendants 
4  and  6,  in  accordance  with  that  agreement,  bor- 
rowed several  sums  of  money  upon  promissory 
notes,  and  paid  the  amounts  so  borrowed  into  the 
business.  After  the  loan,  the  partnership  business 
came  to  an  end,  but  no  account  was  settled.  After- 
wards decrees  were  obtained  upon  those  promissory 
notes,  and  the  plaintiff  was  obliged  to  pay  up  the 
decretal  amounts.  To  a  suit  for  contribution  by 
the  plaintiff,  for  money  so  pai'l.  against  the  mem- 
bers of  the  firm,  the  defence,  inter  alia,  was  that 
the  suit  was  not  maintainable,  in  the  abc-ence  of  ad- 
justment of  the  accounts  relating  to  the  firm.  Held, 
that  the  suit  was  maintainable,  inasmuch  as  the 
money  secured  by  the  promissory  notes  did  not  be- 
come an  item  of  the  partnership  account.  Doyal 
Jairaj  v.  Khatav  Ladha,  12  Bom.  97,  and  Gada 
Kolita  V.  Joyram  Das,  I.  L.  R.  26  Calc.  262  note, 
referred  to.  Durga  PROsoyxo  Bose  r.  Raghc 
Nath  Dass        .         .         I.  L.  R.  26  Calc.  254 

3  C.  W.  N.  299 
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PARTWEESHIP— con,/<i. 

3.  SUITS     RESPECTING     PARTNERSHIPS— 
contd. 

9.  — Whether    a    suit 

for  contribution  by  a  partner  against  a  co-partner 
ifould  lie  and  in  what  cases — Adjustment  of  account 
whether  necessary.  A  suit  for  contribution  by  a 
partner  against  some  of  his  co-partners,  on  account 
of  money  paid  by  him  for  the  satisfaction  of  a  debt 
contracted  by  him  jointlj-  Mith  the  said  co-partners 
is  maintainable  in  cases  where  the  liability  satisfied 
by  the  plaintiff  is  not  a  joint  liability  of  the  entire 
partnership,  or  where  the  said  partners  were  some 
only  of  several  persons  comprising  the  partnership, 
and  the  bond  was  executed,  not  in  the  usual  course 
of  business  of  the  partnership  ;  it  is  also  maintain- 
able in  a  case  where  the  co-partners  expressly  pro- 
mised to  contribute  their  share  of  debt  after  a 
decree  had  been  passed  upon  the  bond.  Doyal 
Jairaj  v.  Khatav  Ladha,  12  Bom.    97,  referred  to. 

GUDA  KULITA  V.    JOYRAM  DaS 

I.  Ii.  R.  26  Cale.  262  note 


10. 


Suit    on     agreement     in 


nature    of   partnership    Aeed—Suit    by   one 

party  for  his  share.  An  agreement  A^as  entered 
into  whereby  the  defendant  undertook  to  pay 
to  the  plaintiff  and  two  other  co-creditors  of  an 
insolvent  a  share  in  any  sums  which  he  might 
recover  from  the  insolvent  in  consideration 
of  receiving  a  share  in  anj^  sums  which  might  be 
recovered  by  the  other  creditors.  In  a  suit 
by  one  of  the  persons  in  whose  favour  the  agree- 
ment Mas  passed,  without  making  the  others 
parties,  against  the  person  who  executed  it,  to 
recover  his  share,  it  was  held  that  the  suit  was 
not  maintainable,  as  it  could  only  be  brought  as  a 
suit  between  partners  for  an  account,  and  the  result 
of  all  the  partnership  transactions  must  be  brought 
at  once  under  the  view  of  the  Court.  Bhagtidas 
Bhagvaxdas  v.  Oliver         .         .       9  Bora.  418 


11. 


Suit     based     on    rights    of 


deceased  partner — Adjustment  of  partnership 
accounts — Payments  by  partners.  Presumption  as 
to — Partnership  property.  A  suit  based  on  the  right 
of  a  deceased  partner  cannot  be  limited  to  a  demand 
for  his  share  in  the  proceeds  of  property  alleged  to 
have  come  into  the  possession  of  the  partnership 
during  its  existence.  The  agreement  on  which  the 
partnership  was  formed,  the  amounts  advanced 
and  drawn  out  by  the  several  partners,  and  the 
subsisting  liabilities  and  assets,  if  any,  must  all  be 
taken  into  account,  and  the  suit  must  demand  such 
a  sum,  if  any,  as,  oh  a  general  account,  and  an 
account  between  the  deceased  partner  and  the  co- 
partnership, being  taken,  shall  appear  to  be  due. 
Principle  on  which  the  account  of  a  dissolved  part- 
nership should  be  adjusted,  explained.  Keshav 
GoPAL  GixDE  V.  Rayapa       .         .  12  Bom.  165 

12. Suit  against  one  of  several 

partners  for  money  lent— i^orm  of  suit.  A 
was  partner  in  an  indigo  concern  in  the  name  of  his 
son.  In  his  own  name  A  lent  moneys  to  the  con- 
cern for  the  purpose  of  carrying    on    the  business. 


PARTNERSHIP— conic^. 

3.  SUITS      RESPECTING      PARTNERSHIPS — 
coritd. 

and  each  partner  was  to  be  separately  liable  for  the- 
moneys  advanced  in  proportion  to  his  share  in  the 
concern.  In  a  suit  against  one  of  the  partners  for 
his  proportion  of  the  moneys  so  lent : — Held,  that 
the  plaintiff  could  not  sue  for  those  monej'S  on  the 
footing  of  a  mere  creditor,  and  that  the  suit  should 
be  so  framed  as  to  detemiine,  the  profits  or  losses 
of  the  concern,  and  whether  any  and  what  assets 
would  be  available  to  each  partner  to  liquidate  the- 
loan  in  proportion  to  his  share.  Chtjnder  Sikhtje 
Bis-^VAS  V.  Ram  Btjksh  Chetlungee 

1  C.  Ii.  R,  545 


13. 


Suit  by  representative  of  a 


deceased  partner  for  a  share  of  a  specific 
asset  of  the  partnership  recovered  after 
the  right  to  a  general  partnership  account 
is  barred.  A  suit  may  be  brought  by  the  repre- 
sentative of  a  deceased  partner  against  the  surviv- 
ing partner  of  a  firm  to  recover  a  share  in  a  sum 
received  by  the  surviving  partner  in  respect  of  a 
partnership  transaction  within  the  period  of  limita- 
tion, although  a  suit  to  take  partnership  accounts 
generally  would  be  barred.  H  J,  the  plaintiff's 
father,  and  the  defendant  R  were  partners  in  the 
firm  of  Hormusji  and  Rustomji,  which  carried  on 
business  in  China.  In  the  year  1862  the  firm  of 
N  K  Sf  Co.  was  largely  indebted  to  the  firm  of 
Hormusji  and  Rustomji.  At  the  end  of  that  j'ear 
the  latter  firm  ceased  to  do  business  but  no  formal 
dissolution  of  the  partnership  ever  took  place.  In 
1869  the  defendant  R  filed  a  suit  (No.  461  of  1869) 
in  the  High  Court  of  Bombay  in  his  own  name  and 
that  of  H  J,  his  former  partner,  against  the  firm  of 
N  K  Sf  Co.  for  an  account  of  the  dealings  of  that 
firm  with  the  firm  of  Hormusji  and  Rustomji,  and 
by  a  decretal  order,  dated  19th  March  1870,  the  suit 
was  referred  to  the  Commissioner  to  take  the  ac- 
counts as  prayed  for.  On  the  17th  December  1872 
H  J  died  at  Hongkong  intestate.  On  22nd 
February  1873  the  defendant  R  assigned  to  the 
second  defendant  W  for  R20,000  the  claim  of 
the  firm  of  Hormusji  and  Rustomji  against  the 
firm  oi  N  K  Sf  Co.  The  plaintiff  did  not  know 
of  this  arrangements,  and  he  only  became  aware 
of  it  in  1880.  The  plaintiff  alleged  that  of 
the  said  sum  of  R20,000  the  second  defendant 
W  paid  to  the  first  defendant  R  R  10,000  in 
1878,  and  for  the  remaining  R10,000  gave  a 
promissory  note  payable  in  July,  or  August  1881. 
The  plaintiff  took  out  letters  of  administration  to 
his  father  H  J,  and  brought  this  suit  on  16th  July 
1880,  claiming  a  moiety  of  the  R10,000  already 
paid  by  the  defendant  W  to  the  first  defendant  R, 
and  praying  that  he  might  be  declared  entitled  to  a 
moiety  of  the  remaining  sum  of  R  10,000  payable 
by  the  defendant  W,  and  that  the  same  might  be 
paid  over  to  him.  The  defendant  R  alleged  that 
he  had  assigned  the  claim  against  the  firm  oi  N  K 
Sj-  Co.,  to  the  defendant  W,  and  had  received  the 
consideration  for  such  assignment  in  February  1873, 
and  contended  that  if  the  plaintiff  had  ever  any 
claim  to  any  portion  of  the  said  money  (which  he 
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denied),  sBch  claim  was  barred  by  limitation.  He 
also  alleged  that  he  had  carried  on  the  suit  Xo.  461 
of  1869  without  any  assistance  from  the  plaintiff's 
father  H  J,  or  from  the  plaintiff,  who,  although 
applied  to,  refused  to  assist  him,  and  he  submitted 
that  under  no  circumstances  was  the  plaintiff 
entitled  to  any  of  the  moneys  claimed  by  him  with- 
out giving  credit  to  the  defendant  for  his  (plaint- 
iff's) share  of  the  expense  of  prosecuting  the  said 
suit,  and  for  the  amount  of  proper  remuneration  to 
the  defendant  for  the  time  and  labour  bestowed 
by  him  in  the  said  suit.  He  also  claiaed  that  the 
partnership  accounts  of  the  firm  of  Hormusji  and 
Rustomji  should  be  taken,  and  alleged  that  on  such 
accounts  being  taken  a  large  sum  would  be  found 
due  to  nim  from  the  partnership.  The  second 
defendant  W  paid  into  Court  the  R  10,000  due  on 
the  promissory  note  abovementioned,  and  was 
dismissed  from  the  suit.  At  the  hearing  the  Judge 
found  that,  of  the  other  moietj'  of  the  consideration 
for  the  assignment  of  February  1873,  a  sum  of 
R  1,000  was  paid  by  the  defendant  W  to  the  defend- 
ant B  on  January  23,  1878,  and  a  sum  of  R6,000 
on  September  13,  1879.  Held,  that  the  suit  was 
not  barred  by  limitation  in  respect  of  the  said 
sums  of  R1,000,  R6,000,  and  R10,000,  and  that  the 
plaintiff  was  entitled  to  recover  a  half  share  of  these 
sums  from  the  defendant  B,  deducting  all  sums 
expended  by  the  defendant  in  the  prosecution  of 
the  suit  No.  461  of  1869,  no  allowance,  however, 
being  made  to  him  as  remuneration  for  conducting 
the  suit.  Held,  also,  that  the  defendant  might 
deduct  the  amount  (if  any)  which  might  be  found 
due  to  him  on  taking  the  partnership  accounts 
although  a  separate  suit  for  such  account  would  be 
barred  by  limitation.  MEBWA^■JI  Hobmusji  v. 
RrsTOiiJi  BxTEJOEji     .         I.  L.  E.  6  Bom.  628 

14.  Suit     by     sole    surviving 

partner — Bepresentaiives  of  deceased  partner — 
Contract  Act  {IX  of  I87'J),  s.  45 — Vii-il  Frocedure 
Code,  s.  26.  The  rule  of  English  law  that,  in  trad- 
ing partnerships,  although  the  right  of  a  deceased 
partner  devolves  on  his  representative,  the  remedy 
survives  to  his  co-partner,  who  alone  must  enforce 
the  right  by  action,  and  is  liable  on  recovery  to 
account  to  the  representative  for  the  deceased's 
share,  should  be  applied  in  India,  in  the  absence  of 
statutory  authority  to  the  contrarv.  The  effect  of 
s.  45  of  the  Contract  Act  (IX  of  1872)  is  to  extend 
the  English  law  applicable  to  trading  partnerships 
to  all  cases  of  partnership.  There  is  nothing  either 
in  that  section  nor  in  s.  26  of  the  Ci^■il  Procedure 
Code  read  -with  it,  to  show  that  the  representatives 
of  a  deceased  partner  must  be  joined  in  an  action 
for  a  partnership-debt  brought  by  the  surviving 
partner,  though  it  may  be  that  thev  might  be  joined 
m  such  an  action.  GoBrs-D  Peas  ad  v.  Cha:s-der 
Sekhar       .         .  .   I.  L.  E.  9  Ail.  486 

l^' Suit  by  assignee  of  execu- 
tors of  deceased  partner -.SwiY  for  declaraticm 
of  right  to  share  of  jxirtner ships  and  for  an  account. 
B,  prior  to  his  death,  was  a  partner  with  defendants 
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in  the  firm  of  N  C  ^  Co.     He  died  on  8th  November 
1884.     On  the  9th  November  1885,  his  executors 
passed  a  release  to  the  defendants,  which  recited 
that  B's  share  in  the  firm  and  future  business  had 
i    ceased  on  his  death  ;  that  the  surviving  partners 
j    had  requested  the  executors  to  settle  the  account 
[    of  their  testator  with  the  firm,  and  that,  after  ex- 
j    amining  the  books  and  taking  accounts,   etc.,   a 
;    balance  of   R  8,395- 11-0   was  found  due,   on  pay- 
i    ment  whereof  the  executors  released  the  defendants 
from  all  claims  in  respect  of  the  share  and  interest 
j    of  B.     On  the  7th  April  1887,  the  executors  assigned 
over    to    the    plaintiff  a    one-anna   share    in    the 
said  firm,  and    the   plaintiff,   as   assignee,    brought 
the  suit  for  a  declaration  of  his    right  to  the  share 
and  for  an  account.     He  alleged  that  there  had 
been  no  accurate  examination  of  the  books  at  the 
tine  of  the  release  ;  that  the  amount    really  due  to 
the  testator's  estate  by  the  firm  had  not  been  as- 
certained ;  and  that  it  had  been  agreed  on  by  the 
partners,  at  the  time  of  the  release,  that  in  addition 
to   the  sum  therein   mentioned,   the  executors  as 
representing  the  testator's  estate,  should  receive  a 
one-anna  share  in  the  partnership.     Held,  on  the 
evidence,  that  it  had  not  been  proved  that  all  the 
partners  consented  to  the  alleged  new  partnership, 
and  that  on  this  ground  alone  the  plaintiff  could 
not  succeed  in  his  suit.     Cowasji  Ruttoxji  Ldi- 

BOOWALLA  V.   BUEJORJI  RCSTOMJI  LiMBOOWALLA 

I.  L.  E.  12  Bom.  335 


16. 


Partnership  shares — Interest. 


The  parties  to  the  suit,  the  heirs  and  representatives 
of  the  original  partners,  a  family  carrying  on  a 
banking  business,  made  and  acted  upon  a  new 
arrangement  of  their  shares,  the  amounts  of  which 
were  found  in  the  first  Court,  and  affirmed  on 
appeal.  A  decree  for  an  account,  and  an  award  of 
interest  at  12  per  cent  on  the  amounts  found  to  be 
due  upon  the  shares  from  the  date  of  the  closing  of 
the  business,  was  maintained.  Mutia  Chetti  i: 
SuBRAiiAxiEM  Chetti    .      I.  L.  E.  18  Calc.  616 

17. Alleged    agreement     as    to 

shares  in  partnerships— Cort^rac^  Jc/  {IX  of 
1872),  s.  253.  In  a  partnership  suit  where  one 
party  does,  but  the  other  party  does  not,  allege  a 
specific  agreement  that  the  shares  in  the  said  part- 
nership were  unequal,  the  existing  presumption  as 
to  the  equality  of  the  partner's  shares  casts  the- 
burden  of  proof  on  those  alleging  the  agreement 
who  must  therefore  begin.  Jadobram  Dey  r. 
BnxoRAM  Dey         .        .    I.  L.  E.  26  Ca-c,  281 

18.  Assignment  by    Plaintiff's 

partners  of  their  shares — Decree  for  winding 
up  and  for  an  account.  The  plaintiff,  as  a  partner 
in  lending  a  sum  of  money  upon  security  given,  had 
a  half  share  in  the  joint  adventure  with  the  first 
and  second  defendants.  These  two,  without  the 
plaintiff's  exonerating  them  from  liability  to  him, 
had  assigned  their  shares  to  two  other  persons. 
The  assignees  were  added  as  co-defendants  after 
this  suit  had  been  filed,  claiming  a  decree  for  a 
judicial  winding  up  and  for  an  account.     It  was- 
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not  proved  that  the  plaintiff  had  ever  relinquished 
his  claim  upon  the  assignors  as  a  partner,  though 
he  might  have  been  aware  of  the  assignment.  The 
two  added  defendants  appeared  in  the  Court  below, 
but  not  upon  this  appeal.  Held,  that  the  facts  were 
sufficient  to  entitle  the  plaintiff  to  have  the  wind- 
ing up  of  the  partnership  and  the  account  decreed 
against  all  the  four.  The  suit  had  been  dismissed 
by  the  Recorder  as  having  been  prematurely- 
brought  before  the  complete  execution  of  a  decree, 
already  obtained,  before  this  suit  was  filed,  by  the 
plaintiff-appellant,  against  the  borrowers  of  the 
money ;  that  decree  having  followed  upon  an 
award  of  arbitrators  which  directed  that  all  sums 
realized  in  the  adventure  should  be  divided  in  equal 
moieties  between  the  plaintiff  and  the  original  de- 
fendants. Held,  that  this  suit  ought  to  have  been 
allowed  to  proceed,  and  should  not  have  been 
dismissed.  The  plaintiff  having,  on  this  appeal 
agreed  to  account  for  all  money  received  by  him  in 
the  transaction,  an  account  should  be  directed  with 
a  declaration  that  the  added  defendants  were  jointly 
and  severally  liable  to  account  with  the  first  and 
second  defendants  for  what  had  been  received  by 
them  from  the  adventure.  Domaty  Nursiah  v. 
Ramen  Chetty      .         .      I.  L.  R.  26  Calc.  93 

L.  B.  26  I.  A.  202 


19. 


Suits  by  different  partners 


for  specific  sums  of  money  on  adjustment 
of  accounts — Accounts  adjusted  by  Amin  ap- 
pointed in  previous  suits — Contract  Act,  s.  265 — 
Plaint,  amendment  of,  binder  s.  53,  Civil  Procedure 
Code,  1882.  After  dissolution  of  a  certain  partner- 
ship, two  separate  suits  were  brought  in  1889  by 
different  partners  for  specific  sums  of  money  due  to 
them,  and,  in  the  alternative,  for  such  other  amount 
as  might  be  found  due  on  an  adjustment  of  account  s . 
Objections  were  raised  against  these  suits  on  the 
grounds,  f.-z.^er  alia,  (i)  that  the  3uits  were  barred 
by  the  provisions  of  s.  265  of  the  Indian  Contract 
Act ;  (ii)  that  separate  suits  for  the  same  matter 
were  not  maintainable  ;  (iii)  that  the  suits  would 
■not  lie  in  the  Munsif's  Court ;  and  (iv)  tha;-  accounts 
having  been  already  adjusted,  there  was  no  cause  of 
action.  The  Munsif  overruled  the  first  three  objec- 
tions, and  held,  as  regards  the  fourth,  that  the  ad- 
justment pleadt-d  had  been  ratified  by  the  plaint- 
iffs ;  he  appointed  an  Amin,  who  examined  the  ac- 
counts and  ascertained  the  respective  claims  of  the 
partners,  and  the  plaintiffs  in  those  suits  obtained 
decrees  on  the  basis  of  the  Aniin's  adjustment  of 
account.  The  present  suits  were  brought  in  1891 
by  certain  other  partners,  who  were  defendants  in 
the  suits  of  1889,  on  the  allegation  that  the  part- 
nership account  had  been  already  adjusted  by  the 
Amin  appointed  in  the  suits  of  1889,  and  that  the 
debts  and  dues  of  all  parties  had  been  determined 
by  the  Court.  The  plaintiffs  prayed  for  recovery 
of  the  amount  due  to  them  under  the  Amin's  ad- 
justment and,  in  the  alternative,  for  such  other 
relief  as  might  be  deemed  proper  by  the  Court  to 
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grant  them  against  any  of  the  defendants.  Held, 
by  NoERis  and  BanerjjiE.  J  J.  (Eampini  J.,  dis- 
senting), that  the  suits  were  correctly  framed,  and 
that  such  defects  as  thsre  were  in  the  plaint,  viz., 
an  incorrect  statement  as  to  the  dues  of  all  the 
partners  having  been  determined  in  the  former  suit, 
and  the  omission  of  an  alternative  prayer  for  an 
account,  were  no  bar  to  the  maintenauvte  of  the 
present  actions.  Taylor  \.  Shaw,  2  Sim.  S  St.  12; 
Stupart  V.  Arrowsmith,  3  Sm.  d;  G.  176  ;  and  Lalla 
Sheoprosad  v.  Juggarnath,  L.  R.  10  I.  A.  74, 
referred  to.  Prosad  Doss  Mullick  v.  Eussick  Lall 
Mullick,  1.  L.  R.  7  Calc.  157,  distinguished.  Held, 
also,  that  an  amendment  of  the  plaint  under  s.  53 
of  the  Code  of  Civil  Procedure  should  be  allowed. 
Cropper  v.  Smith,  L.  R.  26  Ch.  D.  7^(9,  followed. 
Weldon  v.  Neal,  L.  R.  19  Q.  B.  D.  391 ;  Mohum- 
mud  Zahoor  Ali  Khan  v.  Thakooranee  Rutta  Koer, 
11  Moo.  I.  A.  468  ;  Joseph  v.  Solano,  9  B.  L.  R. 
441 :  18  W.  R.  124  ;  Ramdoyal  Khan  v.  Ajhoodhia 
Ram  Khan,  I.  L.  R.  2  Calc.  4  :  25  W.  R.  425  ;  and 
Kurtz  V.  Spence,  L.  R.  35  Ch.  D.  770,  referred  to. 
Held,  by  Rampini,  J.,  that  the  amendments 
proposed  to  be  made  in  the  plaint  could  not  be 
allowed  under  s.  53  of  the  Code  of  Civil  Procedure. 
Dhaxi  Ram  Shaha  v.  Bhagirath  Shaha 

I.  L.  R.  22  Calc.  692 


20. 


Advance  made  by  one  part- 


ner to  another  in  respect  of  the  latter's 
share  of  partnership  debt — Suit  for  contribu- 
tion. A  and  B  were  partners.  A  decree  Mas 
passed  against  them  for  the  payment  of  a  certain 
debt,  each  partner  being  liable  for  the  whole  sum, 
and  being  bound  to  indemnifj?^  the  other  against  the 
payment  of  more  than  his  share.  A  paid  B's  share 
as  well  as  his  own  and  brought  a  suit  against  B  for 
contribution.  B  contended  that  A'a  claim,  being 
in  respect  of  a  partnership  transaction,  ought  to  be 
adjusted  when  the  partnership  account  was  settled 
and  that  the  suit  did  not  lie.  Held,  that  the  ad- 
vance made  by  A  to  B  by  paying  his  share  was 
not  an  advance  to  the  partnership  but  to  the  other 
partner  in  respect  of  what  he  had  to  contribute,  and 
that  consequently  A  was  entitled  to  contribution 
from  B.     Subbakayudtj  v.  AoiNARAYrDTJ 

I.  L.  R.  18  Mad.  134 


21. 


Advances — Several        firms 


Common  partner — Money  lent  by  partner  to  his  own 
firm^Practice — Same  party  cannot  be  plaintiff  and 
defendant  in  one  suit — Debtor  and  creditor — Death 
of  plaintiff  pending  appeal — Defendant  becoming 
plaintiff — Power  of  Court  of  appeal  to  vary  decree 
on  grounds  arising  subsequently  to  decree — Partner- 
ship accounts — Contract  Act  (IX  of  1872),  s.  264 — 
Guarantee — Liability  of  surety — Right  of  surety  to 
indemnity.  AVherc  an  individual  is  a  common 
partner  in  two  houses  of  trade,  no  action  can  be 
brought  by  one  house  against  the  other  house  upon 
any  transaction  between  them  ^hile  such  indivi- 
dual is  a  common  partner.  This  doctrine  is  founded 
on  the  rule  that  the  same  individual,  even  in  two 
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capacities,  cannot  be  both  a  plaintifE  and  defendant 
to  one  and  the  same  action.  One  partner  cannot 
sue  for  money  lent  by  him  to  a  firm  of  which  he  is 
a  member.  The  advance  is  but  an  item  in  the 
partnership  account.  It  is  open  to  the  Court  of 
Appeal  to  vary  a  decree  under  appeal,  not  only  for 
error,  but  also  on  grounds  which  have  come  into 
existence  since  it  was  passed.  Sakharam  v.  Hari, 
I.  L.  B.  6  Bom.  113.  The  plaintifF,  Pursho- 
tamdas  Chaturdas,  and  his  son,  Xagindas,  were 
members  of  a  joint  Hindu  family,  and  were  the 
owners  of  and  equally  interested  in  the  firm  of 
Gordhandas  Bhagwandas.  The  son,  Xagindas,  was 
also  a  partner  in  another  firm  carrying  on  business 
in  the  name  of  Pathak  Shanghavi  and  Company. 
The  plaintiff,  Purshotamdas,  brought  this  suit 
against  the  latter  firm,  which  consisted  of  four 
partners,  including  his  son  Xagindas  (defendant  2), 
to  recover  R61,419-3-l  in  respect  of  advances  made 
by  the  firm  of  Gordhandas  Bhagwandas  to  the 
defendants'  fixm.  The  fifth  defendant  was  sued  as 
a  surety  for  one  of  the  partners  (defendant  4)  in 
the  defendants'  firm.  The  lower  Court  passed  a 
decree  for  the  amount  claimed,  against  all  the  de- 
fendants- One  of  the  partners  (defendant  4)  and 
the  surety  (defendant  5)  appealed.  Pending  the 
appeal  the  plaintiff  died,  and  his  son  Xagindas 
(defendant  2)  became  sole  owner  of  the  family  firm 
and  was  substituted  for  his  father  on  the  record, 
thus  becoming  both  plaintiff  and  defendant  in  the 
suit.  Held,  (i)  that,  although  Xagindas  (defendant 
2)  was  partly  interested  both  as  creditor  and  debtor, 
and  could  not  have  sued  for  his  share,  nevertheless, 
all  parties  interested  being  before  the  Court,  either 
as  plaintiff  or  defendants,  the  Court  would  adjust 
and  determine  their  rights  in  accordance  with  the 
rule  of  justice,  equity  and  good  conscience  ;  (ii) 
that,  Purshotamdas  and  Xagindas  being  equally 
interested  in  the  plaintiffs'  firm,  the  lower  Court 
should  have  made  a  declaration  that  they  were  en- 
titled to  the  amount  advanced  in  equal  shares,  and 
have  passed  a  decree  that  one  moiety  thereof  should 
be  paid  to  Purshotamdas  and  the  other  moiety 
treated  as  an  item  to  the  credit  of  Xagindas  in  the 
partnership  accounts  ;  (iii)  that,  although,  on  Pur- 
shotamdas' death  pending  the  appeal,  Xagindas  as 
his  heir  had  become  sole  plaintiff,  the  Court  of 
Appeal  would  not  pass  a  decree  in  his  favour,  even 
in' respect  of  Purshotamdas'  half  share,  but  would 
only  declare  that  for  this  amount  also  Xagindas 
was  entitled  to  credit  in  the  partnership  accounts. 
Under  the  circumstances,  Xagindas  could  only  get 
such  relief  as  would  have  been  permissible  had  he 
occupied  the  position  of  plaintiff  at  the  institution 
of  the  suit ;  (iv)  that  Xagindas  was  entitled  to 
credit  in  the  partnership  accounts,  as  against  those 
who  actually  were  his  partners  from  time  to  time. 
S.  264  of  the  Contract  Act  (IX  of  1872)  only 
opsrates  in  favour  of  strangers  to  the  partnership. 
As  to  the  liability  of  defendant  5  as  surety,  the 
Court  hdd,  on  the  evidence,  that  defendant  5  had 
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become  a  surety  for  the  partnership  debt.  The 
partners  were  the  principal  debtors.  But  the 
liability,  of  the  surety  is  co-extenaive  with  that  of 
the  principal  debtor  ;  therefore  no  decree  could  te 
now  passed  against  defendant  5.  Further,  Xagin- 
das, now  the  beneficial  OTSTier  of  the  debt,  was  one 
of  the  principal  debtors,  and  as  such  was  bound  to 
indemnify  his  surety  and  to  repay  any  sum  paid 
under  the  guarantee.  He  therefore  could  not  be 
entitled  to  any  relief  against  his  surety.     RrsTOMJi 

ASPAXDYARJI     SeTHXA     V.     ShETH     PrKSHOTAlIDAS 

Chaturdas  (1901)         .      I.  L,  E.  25  Bom.  606 

22.  Two  firms — Com-- 

men  partners — Advances  by  one  firm  to  the 
other — Snit  to  recover  such  advances — Partnership 
account  necessary — Practice — Procedure.  The  two 
plaintiffs  were  the  owners  and  sole  partners  of  the 
firm  of  Apaji  Kasinath.  They  were  also  partners 
in  the  defendant  firm  of  Ganesh  Hari  Xarkar,  in 
which  there  were  three  other  partners  besides  them- 
selves. Between  1891  and  1S96  the  firm  of  Apaji 
Kashinath  advanced  money  to  the  firm  of  Ganesh 
Hari  Xarkar,  which  latter  firm  ceased  to  do  any 
business  in  1897,  although  the  partnership  was  not 
formally  dissolved.  In  1899  the  plaintiffs  brought 
this  suit  against  the  firm  of  Ganesh  Hari  Xarkar 
to  recover  their  advance.  Being  partners  in  the 
firm,  the  plaintiffs  appeared  also  as  defendants 
(Xos.  3  and  4)  in  the  suit,  the  real  object  of  the  suit 
being  to  recover  from  the  other  partners  (defend- 
ants 1,  2  and  5)  their  share  of  the  emount  alleged 
to  be  due  by  the  firm  to  the  plaintiffs.  Held,  that 
the  suit  as  framed  was  not  m.'iintainabie.  The 
money  claimed  was  only  one  item  in  the  partner- 
ship account  between  the  plantiffs  and  the  defend- 
ants. Without  taking  a  general  partnership  ac- 
count it  was  impossible  to  say  whether  there  was 
anything  due  by  the  defendants  to  the  plaintiffs. 
Eustomji  V.  Purshotamda?,  I.  L.  R.  25  Bern.  606, 
followed.  Kashikath  Kzdari  r.  Gaxesh  Haei 
Xarkar  (1902)     .         .       I.  L.  E.  26  Bom.  739 

23.  Joint  Hindu  family — Part- 
ners— Co-jxirtners  not  necessarily  -partners — Suit  in 
the  name  of  the  ou-^er  of  the  firm — Parties — Adding 
parties— Civil  Procedure  Code  (Act  XIV  of  18S2), 
s.  27.  The  plaintiffs  sued,  as  owner  of  a  firm,  to 
recover  a  debt.  The  defendants  pleaded  that  the 
plaintiff  was  joint  with  his  father  and  brother,  and 
contended  that  the  latter  were  therefore  partners 
in  the  firm  and  ought  to  be  joined  as  plaintiffs.  The 
lower  Appellate  Court  held  that  the  plaintiff's  father 
and  brother  were  partners  with  him  by  reason  of 
their  being  joint  members  of  a  Hindu  family,  and 
that  they  ought,  therefore,  to  have  been  co-plaint- 
iffs. It  further  held  that  it  was  too  late  to  amend 
the  plaint  and  to  add  them  as  parties,  and  it  there- 
fore dismissed  the  suit.  On  second  appeal  : — Held 
(reversing  the  decree,  and  remanding  the  case), 
that,  although  a  person  carrying  on  business  is  a  co- 
parcener in  a  joint  family,  it  does  not  necessarily 
follow  that  aU  his  co-parceners  are  his  partners  in 
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that  business,  entitled  with  him  to  its  rights  and 
responsible  with  him  for  its  liabilities.  The  fact  of 
partnership  must  be  proved  by  evidence  sho^^•ing 
that  the  persons  alleged  to  be  partners  have  agreed 
to  combine  their  property,  labour  or  skill  in  the 
business  and  to  share  the  profits  and  losses  thereof. 
Held,  also,  that  if  on  remand  it  was  found  that  the 
plaintiff's  father  and  brother  were  partners,  the 
Court  ought  to  allow  them  to  be  brought  on  the 
record,  and  imder  s.  27  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  the  plaintiff  was  entitled  to 
amend.  Kasturchand  v.  Sagarmal,  I.  L.  B.  17 
Bom.  413,  followed.  Vadilal  Lalltjbhai  v.  Shah 
Khushal  Dalpatkam  (1902) 

I.  L.  R.  27  Bom.  157 


24. 


Mistake      in      settled    ac- 


counts— Be-opening — Surcharge  and  falsijication — 
General  icords  of  release — What  passes.  B  and  S 
partners  had  the  partnership  accounts  strictly  ad- 
justed and  1139,645-7-0  was  found  due  to  B.  By 
a  deed  of  assignment  B,  in  consideration  of 
R34,000,  assigned  and  released  his  share  in  the  firm 
to  S.  By  common  mistake  Government  promis- 
sory notes  for  R7,000  were  omitted  from  the 
accounts.  On  discovery  of  the  mistake  B  sued 
for  a  share  of  the  notes.  Held,  that  either  the  whole 
account  might  be  re-opened  or  leave  given 
to  B,  to  surcharge  and  falsify.  The  latter  is  the 
more  proper  course  on  the  facts  of  this  ease. 
31cKellar  V.Wallace,  5  Moo.  I.  A.  372,  Pritt  v. 
Clat/,  9  Beav.  503,  Gething  v.  Keighley,  9  Ch.  D.  547, 
referred  to.  General  words  of  release  in  a  deed 
can  only  operate  to  pass  what  the  parties 
had  in  contemplation  and  not  something  with 
which  they  had  no  intention  of  dealing.  L.  & 
S.  N.  B.  Co.  V.  Black-more,  L.  B.  4  H.  L.  610,  Turner 
V.  Turner,  14  Ch.  D.  829,  followed.  Baxey 
Madhub  Mullick  v.  Stjbal  Chunder  Law^  (1907). 

11  C.  W.  N".  776 


25. 


Advance  by  one  partner  to 


the  partnership — One  partner  taking  a  promis- 
sory note  from  other  menibers,  in  respect  of  sums 
advanced  to  the  partnership,  can  sue  on  the  promis- 
sory note.  Where  one  of  several  partners  takes 
a  promissory  note  from  other  members  in  repay- 
ment of  an  advance  made  by  him  to  the  partner- 
ship, it  is  competent  to  him  to  bring  a. suit  on 
the  note  against  the  members  executing  it.  It  is 
no  answer  to  such  a  suit  that  the  general  accounts 
of  the  partnership  were  not  taken  at  the  time  the 
promissory  note  was  given,  and  that,  if  such  account 
were  taken  it  would  appear  that  nothing  was  due 
to  the  plaintiff.  Such  a  defence  amoimts  to  a  set 
off  of  an  unliquidated  amount,  which  is  not  allow- 
able. Vallamkoxdu  Subbia  v.  MAT-rrEDDT  Vex- 
kataramiah  (1908)      .        I.  L.  R.  31  Mad.  343 

26.  .  Fraud  by  co-partner — Hat- 

cliitla — Material  alteration  by  a  partner  to  set  up 
exclusive  title  to  debt — Suit  on  behalf  of  firm — ■ 
Maintainability — Claim,  if  to  he  disallowed  to  the 
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extent  of  the  interest  of  the  fraudulent  partner^Ap- 
portionment  before  dissolution.  A  fraud  committed 
by  a  partner,  while  acting  on  his  own  separate  ac- 
count and  not  as  agent  for  the  firm,  is  not  imput- 
able to  the  firm,  although  had  he  not  been  connected 
M'ith  the  firm  he  might  not  have  been  in  a 
position  to  commit  the  fraud.  Where  one  of  the 
partners  of  a  firm  sued  to  recover  a  debt,  which 
was  really  due  to  the  firm  on  the  allegation  that  it 
was  due  to  himself  and  not  to  the  firm  and  his  suit 
was  dismissed  on  the  ground  that  he  had  materially 
altered  the  hatchitta  executed  by  the  debtor  by 
striking  out  the  other  partners'  name  without  the 
debtors  consent  : — Held,  that  the  other  partners 
^^■ere  not  precluded  from  suing  for  the  debt  on  be- 
half of  the  firm,  making  the  first -mentioned  partner 
a  defendant  in  the  suit.  Master  v.  Miller,  2  B.  B. 
390  ;  4  Term  Bep.  320  ;  Gour  Chandra  v.  Prasanno 
Kumar,  I.  L.  B.  33Calc.  812,  distinguished.  That  it 
was  not  open  to  the  Court  in  such  a  suit  to  give 
them  a  decree  for  such  portion  only  of  the  claim  as 
represented  their  share  in  the  firm.  Questions 
regarding  the  share  of  the  debt  to  be  allocated  to 
the  partners'  interest  can  only  be  decided,  when 
the  accounts  of  the  partnership  are  taken.  Basir- 
UDDiN  Mullick  v.  Surja  Kumar  Naik  (1908). 

12  C.  W.  M".  716 


27. 


Limitation — Limitation     Act 


(XV  of  1877),  Sch.  11,  Art.  106— Suit  for  division  of 
alleged  q)artnership  assets — Separate  suits  for  pro- 
perty at  different  places.  The  plaintiff  sued  for 
possession  of  one-half  of  certain  property  in  the 
Moradabad  district  alleging  that  it  had  been  pur- 
chased out  of  the  profits  of  a  partnership  subsisting 
between  himself  and  the  defendant.  Other  similar 
property  in  Naini  Tal  was  mentioned  in  the  plaint, 
but  the  plaintiff  said  he  would  bring  a  separate  suit 
in  respect  to  that  property.  The  first  suit  was  with- 
dra^^Tl,  but  -nithout  permission  being  granted  to 
bring  a  fresh  suit.  Subsequently  a  second  suit 
was  brought  in  Naini  Tal  respecting  the  property 
there.  The  plaintiff  alleged  himself  to  be  in  posses- 
sion of  this  property,  but  it  was  found  that  he  was 
not.  Held,  that  the  second  suit  was  barred  by  the 
operation  of  s.  43  as  well  as  of  s.  373  of  the  Code  of 
Civil  Procedure,  as  also,  on  the  finding  that  the 
partnership  had  been  dissolved  mor''  than  three 
years  before  suit,  by  Art.  106  of  the  second  schedule 
to  the  Limitation  Act.  Niaz  Ahmad  v.  Abdul 
Hamid  (1908)     .         .  I.  li.  R.  30  All.  279 


28. 


Suit   for  contribution — One 


partner,  compelled  to  pay  the  tchole  of  a  partnership 
debt  after  dissolution,  may  sue  for  contribution,  al- 
though, right  to  sue  for  account  of,  and  share  in,  the 
partnership  assets  may  he  barred.  A  partner  who, 
after  the  dissolution  of  the  partnership,  has  been 
compelled  to  pay  a  debt  due  by  the  partnership, 
can  maintain  a  suit  for  contribution  against  his  co- 
partners, even  though  a  suit  for  general  account  of 
the  partnership  and  a  share  therein  is  barred  by 
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limitation.  The  defendant,  however,  will,  in  such 
a  case,  be  entitled  to  show  that  in  a  settlement  of 
accounts  he  will  not  be  liable,  or  that  his  liability 
would  be  reduced.  Sokkanadha  VatU'imunder,  ■ 
-v.  Sokkanadha  Vannimunder,  I.  L.  R.  28  Mad.  314, 
principle  applied.  Subbarayuda  v.  Adinarayudu, 
I.  L.  R.  18  Mad.  13i,  considered.  The  principle 
will  apply  equally  whether  the  party  suing  is  a 
partner  or  his  representative.  Sadht  Narayaxa  i 
AiYAXGAR  r.  Ramaswami  Aiyaxgar  (1908). 

I.  L.  E.  32  Mad,  203 


PARTITEESHIP- con<<i. 

4.  DISSOLUTION   OF  PARTNERSHIP. 

Ground     for    dissolution- 


29. 


Suit  by  one  partner  against 


another,     without     asking     for     general 
account  when  maintainable — Suit  for  sped' 
fie  performance  of  one  term  of    partnership    or  for    \ 
partial    account — Waiver     of     grounds     in     lower 
Appellate    Court.     Where    under  the  terms    of    a 
partnership,  terminable  at  will,  between  .4  and  B,    \ 
A     is  bound  to  hand  over  to    B   who    furnished    . 
all    the  capital,    all    moneys    or  cheques   received    i 
by  him  in  the  course   of   ths  partnership  business,    | 
irrespective  of    the  state  of  the   general  accounts    ' 
and  A  omits  to  deliver  to  B  one   of   the   cheques 
so    received,    B   can    maintain    a    suit   against  A    j 
to    compel   A  to  deliver    such  cheque  or  to  pay    i 
bim   the  amount  of  such  cheque,    whether  such    [ 
3)ayment  be  regarded  as  a  claim  for  damages  or  for    \ 
partial  account.     In  regard  to  suits  by  one  partner    | 
against  another  for  a  partial  account,  the  general    | 
Tule,  as  applied  in  India,  is  that  if  the  account  is 
sought  in  respect  of  a  matter,  which,  though  arising 
out  of  partnership  business,  or  connected  with  it 
S         does  not  involve  the  taking  of  general  accounts,  the 
Court  will,  as  a  rule,  give  the  relief  applied  for.     It    ' 
will  be  for  the  Court  to  determine  under  what  cir-    j 
cumstances  it  will  be  equitable  to  order  a  partial    i 
account,  having  regard  to  the  rights  of  the  parties    \ 
under  the  contract.     There  is  no  rule  of  law  now    i 
In  force  that  a  partial  account  can  be  ordered  only    ' 
under    exceptional    circumstances.     Fairthorne    v.    < 
Weston,  67  Eng.  Rep.  432,  followed.     Gdla  Xaga- 
bushamtm  v.  Kanakala  Gangayya,  2  Mad.  H.  C.  R. 
28,   not   followed.     Although   the   Court   will  not, 
as  a  rule,  enforce  a  contract  to  enter  into  partner-    ; 
ship   while   it    remains   executory,    it    will,    when 
the  partnership  has   been   constituted   and   when 
the  ends   of    justice   required   it,   enforce    by    in- 
junction   the    performance    of    particular    terms, 
though  it  may  be  incompetent  to  enforce  all  the    i 
terms,  and  the  partnership  is  terminable  at  w-ill.    , 
The  development  of  the  law   in   England  on  the 
point   considered.     Subbarayudu   v.    Adinarayudu, 
I.  L.  R.  18  Mad.   134,   referred  to.     Durga    Pros-    ; 
sonno  Bose  v.  Raghu  Xath  Dass,  I.  L.  R.  26  Calc. 
254,  referred  to.     A  party  who,  in  appealing  from 
the  decree  of  the  Court  of  first  instance,  confines 
himself  to  one  only    of  several  grounds  on  which 
such  Court   had   decided  against  him,   cannot   in 
second  appeal,  be  heard  on  any  of  the  grounds  so 
abandoned.     Karri    Venkata    REDDi'^r.  K'>Li.r   ' 
Naeasayya  (1908)        ,    ^  I.  L.  E.  32  Mad.  76 


Adultery  of  portlier  with  wife  of  co-partner.  Adul- 
tery of  one  partner  with  the  wife  of  his  co-partner 
is  a  sufficient  ground  for  dissolution  of  the  partner- 
ship.    Abbott  i:  Crump    .         .    5  B,  L.  E.  109 

2.  Death    of    partner — Deed    of 

partnership — Contract  Act,  s.  253,  cl.  10.  Where 
one  party  {A)  advanced  money  to  others  to  carry 
on  business,  and  an  instrument  was  executed  where- 
by the  latter  agreed  and  bound  themselves  to  ac- 
count yearly  to  the  former  for  a  share  of  the  profits, 
the  transaction  was  held  to  amount  to  an  agreement 
that  A  should  be  a  party  to  the  business  pro  tanto. 
Held,  that  by  the  operation  of  the  Contract  Act  of 
1872,  s.  253,  cl.  10,  the  partnership  between  A  and 
the  others  was  dissolved  by  the  death  of  A,  and 
that  the  representatives  of  A,  by  receiWng,  some 
six  months  after  his  death,  an  account  with  a 
portion  of  the  money  advanced  and  of  the  profits, 
did  not  reconstitute  partnership,  but  rather  indi- 
cated an  opiwsite  intention.  Peer  ^Lahomed  v. 
Nekja>-  Bibee  .  .         .     25  W.  E.  49 

3.  Assignment  of  share  in  part- 
nership— Contract  Act,  ss.  253,  cl.  ^J.  and  265 — 
Introduction  of  a  new  member  into  firm — Suit  for 
an  account.  The  effect  of  cl.  6  of  s.  253  of  the 
Contract  Act  is  not  to  render  an  assignment  of 
a  share  in  a  partnership  concern  illegal  or  void  as 
between  the  parties  to  the  assignment,  but  only 
so  far  void  as  between  those  parties  and  the  other 
partners  as  to  cause  an  immediate  dissolution  of 
the  partnership.  If  no  assent  is  given  by  the  other 
partners  to  the  assignment,  the  assignee  is  on 
dissolution  at  liberty  to  sue  for  an  account  and  for 
distribution,  not  as  a  partner,  but  as  assignee  of 
the  right  of  his  assignor  in  the  partnership  pro- 
perty. S.  265  of  the  Contract  Act  commented 
on.     JcGGUT  Chtsder  Dctt  v.  Rada  Xath  Dhtr 

L  L  E.  10  Calc.  669 

4.  Eight     of    co-partners     to 

dissolve — Renunciation  of  right.  A  contract 
between  a  partner  and  his  co-partners  for  remunera- 
tion to  the  former  for  the  management  of  the 
partnership  business  by  a  commission  on  the  sale, 
diuring  his  lifetime,  does  not,  in  the  absence  of  any 
express  agreement  to  that  effect,  imply  a  renun- 
ciation of  the  right  of  the  co-partners  to  dissolve 
the  partnership  if  they  find  that  it  cannot  be  carried 
on  except  at  a  loss  ;  nor  does  it  imph-  an  obligation 
to  pay  the  managing  partner  compensation  in  case 
the  partnership  is  dissolved  for  that  reason. 
Rhodes  v.  Forwood,  L.  R.  1  A  p.  Ca.  256,  referred 
to  and  approved.     Cowasjee  Nasabhoy  r.  Lal- 

BHOY    VULLrBHOY. 

I.  L.  E.  1  Bom.  468 :  26  W.  E.  78 
L.  E.  3  L  A.  200 

5. Notice  of  dissolution — Liabil- 


ity of  members  for  payment  to  partner  retiring  with' 
out  notice.  Partners  must,  on  dissolution  of  part- 
nership, give  full  and  fair  notice  to  their  custom- 
ers of  such  dissolution,  or  otherwise  be  liable  to 
them  for  all  payments  made  by  them  to  one  partner 
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4.  DISSOLUTION   OF    PARTNERSHIP— con<(Z. 

in    the    belief      that    he     represented    the    firm. 
Shewram  v.  Rohomutoollah  .  W.  E.  1864,  94 

6. Contract  Act  (IX 


of  1872),  s.  264.  S.  264  of  the  Contract  Act  is  not 
intended  to  be  an  exhaustive  exposition  on  the 
question  of  notice  of  a  dissolution  of  partnership. 
The  mode  of  notification  of  dissolution  required 
in  the  case  of  old  customers,  who  are  known  to 
the  firm  as  having  dealt  with  it,  is  an  express  or 
specific  notice  by  circular  or  otherwise.  But  in 
the  case  of  the  general  public  the  most  effectual 
public  notice  which  can  reasonably  be  given  is 
requisite.  Roop  Chund  Pundit  v.  Madhub  Chunder 
Bose,  I.  L.  R.  8  Calc.  681  note,  overruled.  Chund ee 
Churn  Dutt  v.  Eduljee  Cowasjee  Bijnee. 

I.  L.  K.  8  Calc.  678 :  11  C.  L.  B.  225 

Effect  of  dissolu- 


tion as  against  party  without  notice.  Held,  that 
dissolution  between  the  members  of  a  carrier's  firm 
or  exclusion  of  one  of  the  members  thereof  by  others 
in  virtue  of  a  partnership  agreement  would  not 
operate  against  a  third  party  (a  consignor)  who 
had  no  knowledge  of  it,  and  who  in  his  dealing  with 
the  firm,  in  the  absence  of  any  notification  of 
change,  supposed  that  the  partnership  continued 
unaltered  as  to  its  members  ;  and  that  such  dis- 
solution or  exclusion  would  not  exempt  the  retired 
member  of  the  firm  from  liability  to  the  consignor's 
claim,  unless  it  be  shown  that  the  latter  was  aware 
of  the  fact  of  the  former  having  ceased  to  be  a 
member  thereof.     Gunga  Ram  v.  Gunga  Dhue. 

1  Agra  198 


8. 


Contract       Act 

A.  B,  and  C  traded  to- 


s.  264 — Sleeping  partner. 

gether  in  partnership  as  5  C  <fe  Co.,  A  being  a  sleep 
ing  partner.  After  the  partnership  was  dissolved 
B  and  C  continued  to  trade  together  under  the 
same  name  and  incurred  debts  to  the  plaintifiEs,  who 
sued  to  recover  the  amounts  from  A,  B  and  C. 
The  plamtifis  had  not  dealt  with  the  old  partner- 
ship, nor  received  notice  of  its  dissolution,  and  it 
was  not  alleged  that  they  knew  of  A's  previous 
connection  with  it.  Held,  that  the  suits  did  not  lie 
against  A.     Ramasami  v.  Kadar  Bibi. 

I.  L.  R.  9  Mad.  492 


9. 


Notice — Acknow- 


ledgment of  debt  by  one  partner — Indian  Contract  Act 
(IX  of  1872),  ss.  251  and  264— Limitation  Act  (XV 
of  1877),  s.  21.  The  two  defendants  carried  on 
business  under  the  firm  of  Kalidas  Sankhalchand. 
They  owned  two  printing  presses,  one  at  Ahmeda- 
bad  and  one  at  Bombay.  They  had  had  dealings 
with  the  plaintiffs  since  1878,  and  the  accounts 
between  them  had  been  adjusted  from  time  to 
time,  and  signed  by  one  or  other  of  the  defendants 
on  behalf  of  their  firm,  acknowledging  the  amount 
due  to  the  plaintiffs.  The  last  adjustment  was 
signed  in  December,  1894,  and  this  suit  was  filed  in 
1897  for  R  1,023  then  admitted  to  be  due.  The 
first  defendant  admitted  the  claim.  It  appeared 
that  in  1892  the  defendants  had  quarrelled,  and  by 
arbitration  the  presses  were  divided,  the  Ahmeda- 


PARTNEBSHIP— conii. 

4.  DISSOLUTION  OF  PARTNERSHIP— con<(?. 
bad  press  being  given  to  the  first  defendant  and  the 
Bombay  press  to  the  second  defendant.  At  the- 
time  of  this  suit  the  books  and  outstandings  still 
remained  to  be  divided.  The  second  defendant 
now  alleged  that  the  partnership  had  been  dis- 
solved in  1892  to  the  plaintiff's  knowledge,  and 
contended  that  he  was  not  bound  by  the  acknow- 
ledgment signed  in  1894  by  the  first  defendant 
and  that  the  claim  as  against  him  was  therefore 
barred  by  limitation  under  s.  21  of  the  Limitation 
Act  {XV  of  1877).  The  lower  Appellate  Court  held 
that  the  claim  against  the  second  defendant  was 
barred,  on  the  ground  that  at  the  date  of  acknow- 
ledgment in  1894  the  partnership  had  ceased  to  be 
a  "  going  concern  "  and  that  the  partners  no  longer 
continued  to  be  agents  for  each  other.  Held  (revers- 
ing the  decree,  and  remanding  the  case),  that  the 
questions  to  be  decided  by  the  Court  were  the 
following :  (i)  whether  the  partnership  between 
the  two  defendants  had  been  dissolved  before  the 
date  of  the  acknowledgment  in  1894  ;  (ii)  whether 
(if  it  was  then  subsisting)  that  acknowledgment 
was  or  was  not  an  act  necessary  for  or  usually  done 
in  carrying  on  the  business  of  the  partnership 
(s.  251  of  the  Contract  Act,  IX  of  1872) ;  and  (iii) 
if  the  partnership  had  been  dissolved  at  the  date  of 
the  acknowledgment,  then,  whether  notice  of  such 
dissolution  had  been  given,  or  whether  as  a  matter 
of  fact  the  plaintiff  had  notice  of  such  dissolution. 
Premji  Ludha  v.  Dossa  Doongersey,  I.  L.  R.  10  Bom. 
358,  distinguished.  Dalstikhram  Naoindas  v. 
Kalidas  Sankhalchand  (1901). 

I.  Ii.  E.  26  Bom.  42 


10. 


Dissolution      of     partner- 


ship— Appointment  of  Receiver — Debt  of  the  firm — 
Decree  against  one  partner — Satisfaction  of  the  decree 
by  the  partner — Suit  by  the  partner  against  his 
co-partners  for  contribution — Court — Practice  and 
procedure.  The  plaintiff  and  defendants  traded  in 
partnership  from  1884  to  1894.  In  1894  a  suit  for 
dissolution  of  the  partnership  was  instituted  with 
the  result  that  on  the  11th  June  1897  a  decree  was 
passed  appointing  a  Receiver  with  the  usual  direc 
tions  for  accounts  and  inquiry.  In  the  meanwhile, 
J,  a  creditor  of  the  partnership,  sued  the  plaintiff 
and  defendants  for  the  debt  due  to  him,  but  the 
Court  passed  a  decree  against  the  plaintiff  alone, 
leaving  his  rights  against  the  defendants  to  be 
settled  in  the  accounts  under  the  decree  dated  the 
11th  June  1897.  The  plairitiff  satisfied  J's  decree, 
which  was  for  R5,561  5-9,  by  means  of  a  havala 
under  which  S  and  K  paid  on  his  account  R5,400 
to  J.  The  balance  R161-5-9  due  under  the  decree 
was  paid  to  J  by  plaintiff  himself.  The  plaintiff 
then  instituted  a  suit  to  recover  from  the  defendants 
their  share  of  the  decretal  debt.  The  Subordinate 
Judge  awarded  the  plaintiff's  claim.  On  appeal  : — 
Held,  (i)  that,  as  J's  decree  had  been  satisfied  by 
the  plaintiff  becoming  liable  to  S  and  K,  he  was 
entitled  to  call  upon  the  defendants  to  enable  him 
to  meet  their  share  of  the  liability  ;  (ii)  that  it  was 
open  to  any  creditor  of  the  partnership  to  sue  the 
partners  and  obtain  a  decree  for  the  recovery  of  hia 
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debt,  bat  no  creditor,  after  the  appointment  of  a 
Receiver,  could  execute  any  decree,  obtained  after 
that  appointment,  to  the  prejudice  of  the  other 
creditors  of  the  partnership.  To  obtain  satisfac- 
tion of  his  decree  the  creditor  was  bound  to  go  to 
the  Court,  which  had  appointed  the  Receiver,  and 
take  its  directions ;  (iii)  that  the  plaintiff's  right  to 
recover  the  amount  he  claims  from  the  defendants 
depended,  firstly,  upon  the  result  of  the  accounts 
as  between  him  and  the  defendants  as  partners, 
directed  to  be  taken  in  the  decree,  which  declared 
the  partnership  dissolved  and  appointed  a  Re- 
ceiver ;  and,  secondly,  upon  whether  J  could, 
under  that  decree  and  upon  the  accounts  conse- 
quent upon  it,  claim  more  than  a  rateable  share  of 
his  money  advanced  to  the  partnership,  as  against 
the  other  creditors,  if  any.  of  the  partnership. 
SHiDLrKGAPPA  V.  Shajtkarappa  (1904) 

I.  L.  R.  28  Bom.  176 


IL 


Expulsion  of  one 


member  by  others,  if  causes  dissolution — Contract  Act 
(IX  of  1872),  s.  253  (7)— Suit  for  account  or  dissolu- 
tion by  excluded  partner — Limitation — Limitation 
Act  {XV  of  1877),  Sch.  II,  Arts.  106, 120.  Under  the 
the  Indian  law  there  is  no  dissolution  of  partner- 
ship, when  one  partner  expels  the  other.  A  suit  by 
the  expelled  partner  for  account  or  for  dissolution 
of  partnership  and  a  share  of  the  profits  is  not 
governed  by  Art.  106,  but  by  Art.  120  of  Sch.  II 
of  the  Limitation  Act,  and  is  within  time,  if  brought 
within  6  years  of  the  date  of  expulsion.  Under  the 
Indian  law  a  partner  can  be  expelled  only  by  an 
order  of  the  Court.  Dwakka  Das  Karxasti  v. 
Chtjni  Lal  Daya  (1908)    .         12  C.  "W.  R.  455 


5.  PROCEDURE. 
Suit    to    close    partnership 


transactions — Issues — CivU  Procedure  Code,  1877, 
Sch.  IV,  Forms  132,  133— Accounts,  decree  for.  In 
a  suit  for  an  account  of  partnership  transaction  the 
Subordinate  Judge,  in  whose  Court  the  suit  was  in- 
stituted, framed  certain  issues  with  the  object  of 
ascertaining  who  managed  the  business ;  with 
whom  the  partnership  property  was  ;  whether  the 
defendant  ought  to  account ;  what  was  the  capital, 
and  what  the  expenditure  and  profits  of  the  firm  ; 
and  after  taking  evidence  on  these  points,  dismissed 
the  suit.  Held,  that  the  Subordinate  Judge  should 
have  followed  the  course  pointed  out  in  Forms  132 
and  133  of  Sch.  IV  of  the  Ci\-il  Procedure  Code,  and 
at  the  first  hearing  should  have  determined  whether 
there  had  been  a  partnership  ;  what  were  its  con- 
ditions ;  was  it  dissolved  ;  or  ought  it  to  be  dis- 
solved ;  and  who  were  the  parties  interested,  and 
in  what  shares  ;  and  upon  determining  these  ques- 
tions, should  have  directed  accounts  to  be  taken  ; 
and  after  the  accounts  had  been  taken,  should  have 
made   a   final   decree.     Ram    CmrsDEB  Shaha  v. 

MaKICK   ChTJNDEE   BAIOKyA 

L  L,  R.  7  Gale.  428 
9  C.  L.  R.  157 

VOL.    IV 


PARTNERSHIP   PROPERTY. 

See  Attachmext — Subjects  of  Attach- 
MEXT — Pabtnebship  Pbopebty. 

See  CorBT  Fees  Act,  1870,  Sch.  I,  Aet.  12. 
I.  li.  R.  1  Calc.  168 

1. Theft — Fraudulent  removal  of — 

Penal  Code,  ss.  378,  405,  and  421— Criminal  mis- 
appropriation and  breach  of  trust.  K,  the  servant 
A  and  others,  partners,  was  coming  out  of  the 
Small  Cause  Court  with  some  books  belonging  to 
the  partnership  shop,  when  A  took  them  from  him 
and  kept  them,  saving  they  were  his,  and  refused  to 
give  them  up.  The  Magistrate  found  A  guilty  of 
theft  under  s.  378.  Held,  that  the  conviction  could 
not  be  sustained  ;  the  possession  of  K  was  the 
possession  of  A  and  the  partners,  and  A  could  not 
therefore  be  convicted  of  theft.     QuEEif  v.   Att.att 

BCKSH 

6  B.  li.  R.  Ap.  133 :  13  B.  L.  R.  310  note 
s.c.  Keastcddix  v.  Allah  Buksh 

15  W.  R  Or.  51 

2.  Criminal    misappropriation 

— disappropriation  of  partnership  property — Penal 
Code,  s.  405.  A  partner  who  dishonestly  mis- 
appropriates or  converts  to  his  own  use  any  of 
the  partnership  property  with  which  he  is  entrusted, 
or  which  he  has  dominion  over,  is  guilty  of  an  offence 
under  s.  405  of  the  Penal  Code.  Queex  v.  Okhoy 
CooMAK  Shaw.  In  the  matter  of  the  petition  of 
Nagexdra  Lal  Chatterjee 

13  B.  L.  R.  F.  B.  307  :  21  W.  R.  Cr.  58 

3.  Criminal    breach    of    trust 

— Removal  of  partnership  property — Penal  Code, 
8.  424.  Also  a  partner  who  fraudulently  removes 
partnership  property  is  guilty  of  an  offence  under 
s.  424,  Penal  Code.  Qceen  v.  Gojtr  Bekode 
DuTT  .  13  B.  L.  R.  308  note  :  21  W.  R.  Cr.  10 


4. 


Dispute  relating  to  manage- 


ment of  partnership  property — Criviinal 
Procedure  Code  {Act  V  of  1898),  s.  145 — Possession 
as  managing  partner.  A  dispute  between  partners 
claiming  exclusive  possession  of  the  partnership 
property  as  managers  is  outside  the  purview  of 
s.  145  of  the  Criminal  Procedure  Code.  Radha 
Ramax  Ghose  v.  Baliram  Ram  (1905) 

I.  L.  R.  32  Cale.  249 
PART-PAYMENT. 

See  Ldiitatiox  Act,  1877,  s,  20. 

I.  li.  R.  35  Calc.  813 
13  C.  W.  N.  177 

of  mortgage  debt. 

-See  LniiTATiox      .        11  C.  W.  N.  107 

of  debt — Achwwledgment.  A  part- 
payment  of  the  principal  of  a  debt  must  appear 
in  the  handwriting  of  the  person  making  the 
part-payment  and  not  in  that  of  any  other 
person,  however,  authorized.  Held,  also,  that  the 
mere  crediting  of  interest  in  a  banker's  books 
cannot  be  regarded,  for  the  purpose  of  saving  limi- 
tation, as  equivalent  to  a  payment  of  interest. 
Dhabam  Das  v.  Gaxga  Devi  (1907) 

I.  Ii.  R.  29  All.  773 

13    Q 
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refusal  to  accept — 

See  Execution    .  I.  L.  R.  36  Calc.  422 

PARTY-WALL. 

See  Co-sharers — Enjoyment   of   Joint 
Property — Erection  of  Buildings. 
I.  L.  R.  19  Mad.  38 

See   Execution    of   Decree — Mode    op 
Execution — Partition. 

I.  L.  R.  16  All.  194 

liability  of  adjoining   ovsrner  for 


costs  of- 

See   Buildings   erected   by   adjoining 
Otvners   .         .  L  L.  R.  9  Bom.  183 

PASSENGER. 

by  rail — 

See  Railways  Act,  1871,  s.  2. 

I.  L.  R.  1  Bom.  25 

See  Railways  Act,  1879,  ss.  17,  31. 

I.  L.  R.  12  Calc.  192 

See    Railway    Company — Liability    of 
Company       .      I.  L.  R,  28  Calc.  401 

infected  with  disease — 

See  Contract  Act,  s.  56. 

I.  L.  R.  14  Bom.  147 
luggage  of— 


PASTURAGE— cowc?(?. 

grazing  ground  in  the  villagers  themselves,  but  in 

the   Revenue   Commissioner,   whose  consent  must 

be  obtained.     Collector  of  Thana  v.  Bal  Patel 

I.  L.  R.  2  Bom.  110 


See  Railway  Company. 

I.  L.  R.  36  Calc.  819 
PASTURAGE. 

See  Easement   .         .     8  C.  W.  K".  425 
See  English  Law.  1.  L.  R 14  Bom.  213 

See  Jurisdiction  of  Civil  Court — Rent 
AND  Revenue  Suits — Bombay. 

I.  L.  R.  21  Bom.  684 
See  Limitation  Act,  1877,  s.  26. 

I.  L.  R.  14  Bom.  213 
See  Waste  Lands.   I.  L.  R.  19  All.  172 

Vo  ~Tr;^n Clrazing— Som.  Act  I  of  1865, 

s.  32—  T  rllage  cattle."  PkintiS  erected  a  hut  on 
public  ground  in  a  village  in  the  district  of  Thana, 
and  lived  there  annually  for  a  few  months  while  his 
cattle  graced  on  the  public  grazing  ground  in  that 

^  il^^*  -n  ^''^^  "°*  *^®  °^^"^i'  Of  lessee  of  any  land 
in  the  village.  On  being  prevented  by  the  Collector 
of  Ihana  from  thus  grazing  his  cattle,  plaintiff 
brought  a  suit  against  that  officer  for  a  declaration 
of  his  right  to  graze  his  cattle  within  the  limits,  not 
only  of  that  village,  but  of  any  other  village  in  the 
district  of  Thana.  Held,  that  plaintiff  was  not  en- 
titled to  any  such  right.  The  phrase  "  villa'^e 
cattle  in  s.  32  of  Bombay  Act  I  of  1865  does  nSt 
include  the  cattle  of  any  roving  grazier  who  may 
choose  to  squat  for  a  few  months  on  the  public 
ground  of  a  village.  That  Act  does  not  vest  the 
rignt  ot  sanctioning  such  a  diversion  of  the  villa-'e 


2. 


Waste  lands — Cultivators — In- 


digo concern — Zamindars — Decree,  form  of.  The 
plaintiffs,  resident  cultivators  of  villages  belonging 
to  the  defendants,  the  proprietors  of  an  indigo 
concern,  claimed  a  right  of  free  pasturage  over 
the  waste  lands  of  the  villages,  and  the  Subordi- 
nate Judge  made  a  decree  in  accordance  with 
the  finding  of  the  two  lower  Courts  that  the 
plaintiffs  had  enjoyed  the  right  without  interrup- 
tion from  time  immemorial.  The  High  Court,  in 
second  appeal,  differing  as  to  the  nature  of  the  right 
and  the  character  in  which  it  was  claimed,  set 
aside  the  decree  and  made  an  order  of  remand  for 
the  case  to  be  decided  in  accordance  with  their  re- 
marks. On  appeal  the  Judicial  Committee  dis- 
charged the  order  of  remand  as  unnecessary,  and 
restored  the  decree  of  the  Subordinate  Judge  with 
the  addition  of  a  clause  that  the  decree  should  not 
prevent  the  defendants  or  their  successors  in  title 
from  cultivating  or  executing  improvements  upon 
their  waste  lands,  so  long  as  sufficient  pasturage 
was  left  for  the  plaintiffs.  Held  (agreeing  with  the 
judgment  of  the  High  Court),  that  the  right  claimed 
was  not  a  right  in  gross.  Bhola  Nath  Nundi  v. 
MiDNAPORE  Zamindari  Co.  (1904) 

I.  L.  R.  31  Calc.  503 
s.c.  8  C.  W.  IT  425 
L.  R.  31 1.  A.  75 
PATENT. 

See  Inventions  and  Designs  Act,  s.  29. 
I.  L.  R.  26  All.  96 

infringement  of — 


See  Injunction — Special  Cases — Trade  - 
MARK  .        1.  L.  R.  17  Bom.  584 

See  Limitation  Act,  1877,  Art.  40  (1871, 
Art.  11)  .         L  L,  R.  3  Calc.  17 

suit  for  account  of  pr  ofits  of — 

See  Limitation  Act,  1877,  Art.  40  (1871, 
Art.  11)        .  I.  L.  R.  3  Calc.  17 

1.  Licensee,      application    by, 

under  s.  24   of  Patent  Act— Jc<  XV  of  1859, 

s.  24 — Petitioner  under  Patent  Act  and  licensee  hav- 
ing no  separate  interest.  A  licensee  under  a  patent 
cannot,  as  between  himself  and  the  patentee, 
challenge  the  soundness  of  the  patent  during  the 
continuance  of  his  license.  Case  in  which  the  peti- 
tioner on  the  record  in  a  proceeding  under  s.  24  of 
Act  XV  of  1859  was  found  to  have  had  no  real  in- 
terest in  the  matter  apart  from  that  of  the  licensee  ; 
and  in  which  the  petition,  having  been  taken  to  be 
in  reality  that  of  the  licensee,  was  dismissed  accord- 
ingly. In  the  matter  of  Act  XV  or  1859.  In 
the  matter  of  Moses       .        I.  L.  R.  15  Calc.  244 

2. Suit     for     infringement    of 

patent— .4 c<  XV  of  1859,  s.  25— Substantial  differ- 
ence in  machinery — Injunction — Damages  and  ac- 
count of  pro/its.  The  fact  that  a  machine  has  been 
several  times  improved  since  the  original  patent 
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■was  obtained  is  no  argument  against  it^  being  a 
useful  invention  within  s.  25,  Act  XV  of  1859. 
Canninjton  v.  Xutta],  L.  B.  5  H.  L.  205,  followed 
as  to  the  test  of  "  novelty  "  in  an  invention.  In 
deciding  whether  a  machine,  patented  as  an  entire 
invention,  is  an  imitation  and  piracy  of  another 
machine  previoush-  patented  as  an  entire  invention 
the  question  is, — Is  the  later  patented  machine  sub- 
stantially the  same  as  the  earlier  one  ?  The  fact 
of  considerable  differences  existing  in  the  several 
parts  of  the  two  machines  will  not  prevent  the 
latter  machine  from  being,  as  a  whole,  a  copy  of 
the  earlier  one  ;  even  where  an  exclusive  privilege 
might  have  been  acquired  had  the  alterations  in 
the  later  machine  been  claimed  as  improvements 
on  the  earlier  one.  Clark  v.  Adie,  2  App.  Cus.  315, 
followed.  ^Vhere  a  patent  has  been  obtained  for  a 
machine  which  the  patentee  subsequently  some- 
what improves,  a  subsequent  specification  claiming 
the  improved  machine  as  a  novel  combination  is 
bad,  though  the  improvement  might  be  claimed 
and  prqtected  as  such.  Where  a  new  arrangement 
of  the  parts  of  a  machine  is  claimed  as  an  improve- 
ment, the  arrangement  must  be  clearly  described 
in  the  specification.  The  mere  substitution  of  one 
mechanical  equivalent  for  another  already  in  use 
will  not  protect  it.  Where  a  case  of  infringement 
of  a  patent  has  been  made  out,  an  injunction  will 
follow  as  a  matter  of  course.  A  plaintiff  cannot 
pray  for  an  account  of  profits  and  for  damages. 
He  must  elect  between  the  two  remedies.  If  the 
plaintiff  elects  to  take  an  account  of  the  profits, 
such  accounts  will  only  be  carried  back  to  the 
I)eriod  of  one  year  before  the  filing  of  the  plaint,  in 
accordance  with  Act  IX  of  1871,  Art.  11.  Kixmont) 
V.  Jackson.     Kesmoxd  v.  Lawrie  L  C.  Jj.  R.  66 

3- Act  XV  of  1S59, 

•*•  23 — Measure  of  damages — Evidence  of  particu- 
lars. Hekl,  by  the  Court,  in  a  suit  under  Act  XV  of 
1S59  for  the  infringement  of  a  patent,  where  the 
plaintiff  had  been  in  the  habit  of  licensing  the  use 
of  his  invention,  that  the  loss  of  the  amount  paid 
for  such  license  was  the  measure  of  damages.  Per 
Spaxkie,  J. — The  meaning  of  the  words  "  publicly 
or  actually  used  "  in  s.  23  of  Act  XV  of  1859  dis- 
cussed. Held,  per  Spaxkie,  J. — That  where  the 
defendant  did  not  allege  in  his  written  statement 
that  the  invention  was  publicly  used  at  certain 
places  prior  to  the  date  of  the  petition  for  leave  to 
file  the  specification,  but  was  allowed  to  give  evid- 
ence that  the  invention  was  so  used  at  such  places , 
the  plaintiff  was  not  bound  before  trial  to  have 
called  upon  the  defendant  to  supply  the  particu- 
lars as  to  such  places,  and  such  evidence  was  not 
admissible.     Sheex  v.  Johxsox 

I.  L.  E.  2  AIL  368 

.  .*•  Particulars  of   in- 

fr,ngeme,ai.  Sufficiency  of— Practice— Act  XV  of 
18S9,  s  31— Stat.  15  db  16  Vict.,  c.  95  {Patent  Law 
Amendment  Act,  1852),  s.  41.  In  a  suit  for  the  in- 
fringement of  certain  inventions,  the  plaintiff  did 
not,  as  required  by  s.  34  of  Act  XV  of  1859,  deUver 
with  his  plaint  particulars  of  the  breaches  com- 
plained of  in  the  suit.     In  his  plaint,  after  describ- 
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ing  his  inventions,  he  alleged  generally  that  the 
defendant  had  made  and  used  them  at  a  certain 
place  without  his  license.  Held,  that,  as  requiretl 
by  s.  34  of  Act  XV  of  1859,  the  plaintiff  should 
have  delivered  with  his  plaint  particulars  of  the 
breaches  complained  of  ;  that  the  general  allega- 
tion as  to  infringement  contained  in  the  plaint  did 
not  amount  to  such  particulars  ;  and  that  under 
these  circumstances  the  plaintiff  came  into  Court 
with  a  case  which  could  not  be  tried.  Petmax  v. 
Bull        .         .         .         .       I.  Ij.  R.  5  AIL  371 

In  the  same  case,  on  appeal  to  the  Privy  Council : 
—Held,  the  sola  object  of  Act  XV  of  1859,'s.  34,  cor- 
responding with  s.  41  of  the  English  Patent  Law 
Amendment  Act,  1852,  is  to  give  the  defendant  fair 
notice  of  the  case  which  he  has  to  meet,  and  it  is 
quite  immaterial  whether  the  requisite  information 
be  griven  in  the  plaint  itself  or  in  a  separate  paper. 
Talbot  V.  La  Roche,  15  C.  B.  310,  and  Xeedham 
V.  Oxley,  1  H.  <b  M.  248,  approved.  Particulars 
of  breaches  must  be  distinguished  from  particulars 
of  objections  for  want  of  novelty.  In  the  latter 
case  the  particular  instances  may  not  be  within 
the  knowl^ge  of  the  patentee  and  must  be  speci- 
fied ;  in  the  former  the  defendant  must  know 
whether  and  in  what  respect  he  has  been  guilty  of 
infringement.  Where  three  patents  of  the  plaint- 
iff all  related  to  one  article, — a  kiln  for  burning 
bricks, — and  the  second  and  third  in  date  were  for 
improvements  upon  the  invention  specified  in  the 
first,  and  tha  plaintiff  alleged  a  particular  kiln  con- 
structed and  used  by  the  defendant,  and  in  his 
plaint  not  only  referred  to  his  patents,  but  indicated 
in  the  case  of  each  of  them  the  tnfringementa  of 
which  he  complained  : — Held,  reversing  the  deci- 
sion of  the  High  Court,  that  this  was  a  sufficient 
compliance  with  the  Act.     Ledgard  i:  Bull 

I.  Ii.  R.  9  AU.  191 
I..  R.  13  I.  A.  134 
PATETTT  ACT,  1859. 

See  LrMiTATiox  Act,  1ST7,  Art.  4i">  (1871, 
Art.  11)         .         I.  L.  R.  3  Calc,  17 

PATERNITY. 

Sv<   HiXDC  Law — Maixtexaxce. 

I.  Ii.  R.  27  Mad.  32 
PATIA  RAJ. 

See  HixDU  Law — Aliexatiox. 

9  C.  W.  If.  330 
PATIIi. 

See  Illegal  Gratlficatiox. 

I.  L.  R  21  Bom.  517 

See   ScBORDixATE   .Judge.   .JuRi^DK-Tiox 
OF       .         .        I.  L.  R.  21  Rom.  773 

- —  duties  of — 

See  Bombay  Village  Police  Act. 

I.  Ii.  R.  19  Bom.  612 

suit  for  declaration  of  right  to 

oflB-ciate  as — 

^€e  Pexsioxs  Act,  1871,  ss.  3,  4,  6. 

I.  L.  R.  1  Bom.  531 
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See  Bexgal  Regulation  VIII  of  1819, 
s.  9       .         .         .       7  C.  W.  N.  Ill 

See  Civil  Procedure  Code,  1882,  s.  244. 
I.  li.  R.  32  Calc.  103 

See  Contribution,  suit  for. 

I.  L.  K.  32  Calc.  643 

See  Limitation  .   I.  L.  R.  32  Calc.  669 
9  C.  W.  N.  673 

See  Limitation  Act,  s.  7. 

9  C.  W.  N.  795 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
29  .         .    I.  L.  R.  30  Calc.  440 

See  Patnidae. 

See  PuTNi  Lease. 

See  PuTNi  Taluk. 

See  Rent       .         I.  L.  R.  33  Calc.  140 

See  Sale  for  Arrears  of  Rent — Rights 
AND  Liabilities  of  Purchasers. 

6  C.  W.  N".  794 


1. 

tion. 


Hereditary  interest — Construc- 

The  words     "  patni     tenure  "     2^'''^''^^    facie 


convey  an  hereditary  and  transferable  interest  in 
land.     Tarini  Churan  Ganguli  v.  Watson 

3  B.  Ii.  R.  A.  C.  437  :  12  W.  R.  413 

2.  Division  or  transfer  of  patni 

talukh..  A  patni  talukh  cannot  be  divided 
except  by  an  act  of  the  zamindar,  or  by  an  act  re- 
cognized by  him.  A  patnidar  may  generally  trans- 
fer his  tenure  without  the  consent  of  his  zamindar, 
but  he  can  only  do  so  in  solido,  and  the  transfer  of  a 
portion  in  no  way  affects  the  existence  of  the  patni 
in  its  entirety  or  the  rights  of  the  zamindar.  JuDOO 
Nath  Shahana  v.  Jadub  Churn  Thakoor 

11  W.  R.  294 

3.  Transfer  of  patni  right  over 

a  specific  area,  whether  valid — Regulation 
VIII  of  1819,  ss.  3  and  6 — Transfer  of  Property  Act 
(IV  of  1882),  s.  6.  Patni  right  over  a  specific  area 
lying  within  a  patni  talukh  is  transferabb.  Sub-s. 
1  of  s.  72  of  the  Bengal  Tenancy  Act  does  not  re- 
quire that  the  notice  therein  contemplated  should 
be  given  in  any  particular  manner.  Madhub  Ram 
V.  Doyal  Chand  Ghose  .  I.  L.  R.  25  Calc.  445 

4. Suit   by    grantor   of  patni 

pottah  as  ijaradar  of  share  in  zamindari — 

Suit  to  set  aside  /patni.  One  of  several  grantors  of 
a  patni  pottah  cannot  get  rid  of  the  patni  as  to  a 
share  in  the  patni  by  a  suit,  as  ijaradar  of  that 
share,  for  rent  against  the  raiyats.  The  patni  must 
be  upheld  until  set  aside  by  a  regular  suit.  Raj 
Chunder  Roy  Chowdhry  v.  Unnoda  Pershad 
Mookerjee      .         .         .  .      17  W.  R.  221 


5. 


Separate  payments  of   rent 
registration  by    patnidar — 

The  fact  of  a  patnidar  having 


and  separate 

Cancellation  of  lease. 
made  separate  payments  of  rent,  of  having  regis- 
tered his  name  with  each  of  the  sharers,  and  of  be- 
ing prepared  to  enter  into  a  fresh  engagement  with 
one  of  them,  does  not  amount  to  a  cancellation  of 
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the  original  lease  and  substitution  of  a  new  lease 
Sham  Chand  Mitter  v.  Juggut  Chunder  Sircar 

22  W.  R.  5a 
Mohadeb  Mundul  v.  Co  well   .  15  W.  R.  445' 

6. Suit   by    zamindar     to    set 

aside  patni  lease — Efject  as  between  patnidar  and 
under-tenants  of  setting  it  aside  with  mesne  profits. 
Where  a  landlord  (patnidar)  and  his  tenant  were 
defendants  in  a  suit  by  the  zamindar  for  setting 
aside  the  patni,  and  both  were  by  the  decree  made 
liable  for  the  mesne  profits  which  the  tenant 
eventually  paid  out  of  his  own  pocket  : — Held,  thatr 
the  effect  was  to  cancel  all  relation  of  landlord 
and  tenant  between  them,  and  to  give  the  tenant 
a  right  to  receive  back  what  he  had  paid.  Rakhal 
MoNEE  Dossee  v.  Brojendro  Gopal  Roy 

23  W.  R.  30& 

7.  Refusal  of  patnidar  to  give 

security — Inability  to  collect  rents  owing  to  zamin- 
dar in  consequence  withholding  amaldastak.  If,  by 
reason  of  the  patnidar  not  giving  security,  the 
zamindar  withholds  his  amaldastak,  and  also 
abstains  from  availing  himself  of  the  power  which 
the  law  gives  him  of  collecting  the  rents  himself,  it 
would  be  inequitable  to  allow  him  to  recover  from 
the  patnidar  the  rent  which  the  withholding  of  the 
amaldastak  has  prevented  his  collecting.  Bidhoo- 
mookhi  Debi  v.  Nilmoney  Sing  Deo 

1  C.  Ii.  R.  464^ 

8.  Merger — Merger  of  patni  interest 

m  zamindar,  who  purchases  it — Ben.  Reg.  VIII  of 
1819,  sale  held  under — Transfer  of  Property  Act  (IV 
of  1882),  ss.  Ill,  cl.  (d),  117  and  2,  cl.  (d).  A 
patni  interest  created  after  passing  of  the  Transfer 
of  Property  Act  is  determined  on  a  purchase  of 
the  same  by  the  zamindar,  even  at  a  sale  held  in 
execution  of  a  decree.  Promotho  Nath  Mitter 
V.  Kali  Prasanna  Chowdhry  (1901) 

I.  Ii.  R.  28  Calc.  744 

9.   Non-joinder       of 

parties — Misjoinder  of  causes  of  action — Res  judi- 
cata— Putiiis,  successive  grant  of — Rights  of  putni- 
clars  inter  se — Tenure  intermediate  between  the 
zamindar  and  putnidar,  if  can  be  created.  R  and  H 
were  each  the  proprietress  of  an  8  annas  share  in 
each  of  the  mehals  Nos.  5582  and  194,  the  lands  of 
which  were  undivided.  Plaintiff  was  the  putnidar 
of  H's  half  share  in  mehal  No.  5582  and  was  the 
purchaser  of  its  other  half,  which  belonged  to  R. 
The  co-plaintiffs  were  the  purchasers  of  the  8  annas 
share  of  the  other  mehal  No.  194,  which  belonged 
to  H.  The  other  8  annas  share  of  this  estate  was 
purchased  by  I  and  P.  The  defendants  held 
putnis  in  respect  of  certain  specified  lands  within 
the  mehals  by  virtue  of  two  leases  granted  by  R 
and  H.  The  defendants'  putnis  were  prior  in  date 
to  the  plaintiff's  putni  of  the  entire  8  annas  share- 
in  mehal  No.  5582.  The  plaintiff  had  formerly 
brought  a  suit  in  the  Munsif's  Court  for  arrears  of 
rent  against  the  defendants,  which  was  dismissed 
on  the  ground  that  the  plaintiff  being  a  putnidar 
had  no  right  of  suit    for  rent  against  a  fellow 
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3>ut]iidar.  The  present  suit  was  brought  by  the 
plaintiff  in  the  Court  of  the  Subordinate  Judge 
against  the  defendants  for  arrears  of  rent.  The 
co-plaintiffs  were  added  because  H  was  in  the 
habit  of  collecting  the  rents  due  in  respect  of 
both   estates    jointly    from     the   defendants,   but 

I  and  P  were  not  joint.  Held,  that  there  was 
no  defect  for  non- joinder  of  parties  :  first  be- 
cause the  law  does  not  require  that  the  owner 
of   two   different     estates    should    sue     for   their 

.Tents  jointly,  if  the  rent  due  to  each  is  known,  and 
secondly  because  as  a  matter  of  fact  /  and  P  were 
tfound  to  have  been  collecting  their  rents  separately 
^rom  the  defendants.  That  though  the  plaintiff's 
demand  was  based  upon  two  separate  leases,  the 
plaintiff  was  not  bound  to  bring  two  separate  suits, 
since  the  plaintiff  was  entitled  to  collect  the  entire 
rent  due  from  the  defendants  in  one  estate.  He 
might  sue  for  the  entire  rent  in  one  suit,  the  two 
shares  in  the  estate  being  undivided  and  the  two 
leases  alike.  Held,  further,  that  the  decision  of  the 
MunsLf  in  the  former  suit  was  not  res  judicata  in 
the  present  suit,  because  the  latter  siuit  would  not 
Tiave  been  cognizable  by  the  ilunsif's  Court,  which 
"tried  the  former  suit.  Gopi  Xath  Chotvbey  v. 
Bhagwat  Pershad,  I.  L.  R.  10  Calc.  697  ;  Eaghu 
Xnth  Panjah  v.  Issur  Chunder  Chou'dhry,  I.  L.  B. 

II  Calc.  153;  Kailash  Chandra  De  v.  Tarak 
Xath  Mandal,  I.  L.  R.  25  Calc.  574,  note  ;  and 
Bhugicanhutty  Chowdhrani  v.  Forbes,  I.  L.  R.  28 
Calc.  78,  distinguished.  That  the  grant  of  a  putni 
lease  to  the  plaintiff  could  not  operate  in  deroga- 
tion of  the  defendants'  previously  acquired  rights 
as  putnidars.  Nevertheless  the  zamindar  had  the 
power  to  grant  away  a  portion  of  his  remaining 
rights  and  to  create  a  tenure  intermediate  between 
himself  and  the  defendants  by  granting  the  putni 
lease  to  the  plaintiff.  Therefore  the  plaintiff  was 
entitled  to  demand  the  rent,  which  the  defendants 
were  bound  to  pay  to  their  superior  landlord. 
Rajkttmab  Majumdar  v.  Prabad  Chandra 
Gangttly  (1905)     .         .         .     9  C.  W.  N.  656 

PATNIDAE. 

See  Patni  Tenure. 

See  Rent  .         .  I.  L.  E.  33  Calc.  140 

liability  of— 

See  Zamindari  Daks. 

I.  L.  R.  28  Calc.  293 

right  of— 

See  Abatement  of  Rent. 

1  W.  R.  299 

2  W.  R.  Act  X,  30  ;  47 

7  C.  W.  N.  130 

B.  L.  R.  Sup.  Vol.  70 

See  Land  Registration  Act,  s.  38. 

L  L  R.  24  Calc.  404 
See  Partition — Right  to  Partition. 

I.  Ii.  R.  24  Calc.  575 

See  Sale  for  Arrears  of  Revenue — 
Setting  aside  Sale — Parties. 

7  C.  W.  N.  377 


PATWIDAR  AMD  BENAMIDAR. 

See  LniiTATioy  .  I.  L..  R.  34  Calc.  711 
PATTA. 

See  Pottah. 
PATWARI. 

See  EviDESCE  Act,  s.  74. 

I.  L.  R.  18  Calc.  534 

See  North-Westebn     Provinces     and 
OuDH  Kanunoos  and  Patwaris  Act. 
I.  Ii.  R.  23  All.  505 
PAUPER. 

See  PArPEB  Suit. 

See  CrvTL  Procedube  Code,  1882,  ss.  380, 
410        .         .         12  C.  W.  IT.  163 

See  Civil  Procedure  Code,  1882,  ss.  411, 
412.         .         .     I.  Ii.  R.  31  Bom.  10 

See  High  Coxtrt  Rules  . 

I.  Ii.  R.  32  Bom.  163 

PAUPER-SUIT. 

Col. 

1.  Suits 92t-6 

2.  Appeals 9280 

See  Appeal  to  Privy  Council — Practice 
AND  Procedure — Leave  to  Appeal. 
7  W.  R.  P.  C.  29  :  4  Moo.  L  A.  114 
8  W.  R.  4 

See  Civil  Procedure  Code,  1882,  s.  401. 
I.  L.  R.  30  Bom.  593 

See  Civil  Procedure  Code,  1882,  s.  407. 
8  C.  W.  N.  70 

See  Civil  Procedure  Code,  1882,  s.  411. 
I.  Ii.  R.  29  AIL  537 

See   Compromise — Construction,       En- 
forcing,   Effect    of,    and     setting 
aside  Deeds  of  Compromise. 
7  W.  R.  P.  C.  29  :  4  Moo.  L  A,  114 

See  Limitation  Act,  1877,  s.  4. 

I.  Ii.  R.  28  Calc.  427 

See  Limitation  Act,  1877,  s.  5. 

I.  L.  R.  30  Calc.  790 

See  Lmitation  Act,  1877,  Sch.  II,  Art. 
171       .         .        I.  Ii.  R.  7  Bom.  373 

See  Review — Orders    subject  to  Re- 
view .  .     5  B.  Ii.  E.  Ap.  29 
5  B.  Ii.  R.  318  note 
I.  Ii.  R.  4  Bom.  414 

See  Transfer  of  Civil  Ca5e — General 
Cases     .         .     I.  L.  R.  24  AU.  358 


1.  SUITS. 

1.  Continuation  in  forma  pau- 
peris of  suit  commenced  in  ordinary  form 
—Civil  Procedure  Code,  1S59,  ss.  297-310.  The 
power  of  the  Court  to  allow  a  suit  to  be  instituted  m 
forma  pauperis  includes  the  power  to  allow  a  suit  to 
be  continued  as  a  pauper  suit  after  it  has  been  com  • 
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1.  SVlTS—<:ontd. 
menced  in  the  ordinar.v  form.     Niejixtl    Chandra 

MOOKERJEE  V.    DOYAL  "NaTH   BhTJTTACHAEJEE 

I.  L.  R.  2  Calc.  130 


Revji  Patil.  v.  Sakhara:m 


2. 


I,  L.  R.  8  Bom.  615 

Civil      Procedure 


Code  {Act  XIV  of  1882),  ss.  401-415.  A  Court 
has  power  under  Ch.  XXVI  of  the  Code  of  Civil  Pro- 
cedure to  allow  a  suit  instituted  in  the  ordinary 
form  to  be  continued  in  forma  pauperis.  Thomp- 
son V.  Calcutta  Tramway  Company 

I.  L.  R.  20  Calc.  319 

3. Pauper  defendant — Civil  Pro- 
cedure Code,  1877,  Ch.  XXVI,  s.%  401-415.  Al- 
though Ch.  XXVI  of  the  Civil  Procedure  Code 
only  provides  for  suits  to  be  brought  b}^  a  pauper, 
the  Court  has  power  to  allow  a  defendant  to  defend 
in  forma  pauperis.  Doorga  CHunN  Doss  v.  Xitto- 
KALLY  DossEE    .         .         .  I.  L.  R.  5  Calc.  819 

6  C.  L.  R.  120 


4. 


Suit    by    next   friend — Neod 


friend  a  pauper — Infant.  A  suit  can  be  brought 
in  forma  pauperis  by  a  next  friend  who  is  al^-o  a 
pauper.  Golavpmonee  Dossee  v.  Prosokomoye 
DossEE  .         .         .         .     11  B.  L.  R.  373 


5. 


Minor — Next 


friend  a  pauper.  The  rule  of  English  practice 
which  prevents  a  minor  from  instituting  a  suit  in 
forma  pauperis  through  his  nest  friend,  unle-s  he 
gives  proof  not  only  that  he  is  himself  a  pauper  but 
that  the  next  friend  is  a  pauper,  and  that  he  cannot 
get  any  substantial  person  to  act  as  his  next  fiientl, 
is  not  to  be  found  in,  or  deduced  from,  the  provi- 
sions of  the  Civil  Procedure  Code.  Venkata- 
narasayya  v.  Achemma     .         I.  L.  R.  3  Mad.  3 

6.    Representative  of  pauper — 

Right  to  carry  on  suit.  There  is  no  necessit}-  for  an 
inquiry  whether  an  alleged  representative  of  an 
admitted  pauper  is  a  pauper  or  not.  The  Court  if 
satisfied  that  he  is  the  legal  representative  ought 
to  admit  him  to  carry  on  the  suit.  Buagbut  Doss 
V.  BuLOEAM  Doss  .  .  3  W.  R.  Mis.  20 
Pauper  administrator — Civil 


Procedure  Code,  1882,  s.  401.  The  administrator  of 
the  estate  of  a  deceased  person  may  applj"  to  sue  in 
forma  pauperis  under  the  provisions  of  Ch.  XXV i 
of  the  Code  of  Civil  Procedure,  1882.  In  re  Bill 
I.  L.  R.  7  Mad.  390 


8. 


Presentation  of  petition  to 


sue  in  forma  pauperis — Civil  Procedure  Code, 
1859,  s.  301,  and  s.  17.  Held,  that  s.  301  of  Act 
VIII  of  1859,  requiring  the  petition  for  permis- 
sion to  sue  in  forma  pauperis  to  be  presented  by 
the  petitioner  in  person,  is  imperative,  and  must 
be  held  to  control  the  provisions  of  s.  17  of  the  same 
Act.     E.t  parte  Devgir  Guru  Sumbhagir 

4  Bom.  A.  C.  91 


9. 


Authorized     agent— VaPdl — 


Civil  Procedure  Code,  1859,  s.  301.     A  vakil  may 
,be  a  "  duly  authorized  agent  "  within  the  meaning 


PAUPER-SUIT— cowffZ. 

1.  SUlTH—contd. 

of  s.  301  of  the  Code  of  Civil  Procedure.     Kishoree- 
Mohun  Bose  v.  Gour  Monee  Dossee 

15  W.  R.  19» 


10. 


Presentation     of    plaint — 


Limitation — Suit  when  to  be  considered  as  commenced. 
In  calculating  the  period  of  limitation  in  a  case 
where  it  is  sought  to  extend  the  time  by  reason  of  a 
pauper  suit  having  been  commenced,  the  suit  is  com- 
menced for  this  purpose  when  the  plaint  is  pre- 
sented to  the  Court,  and  not  merely  at  the  date  of 
its  allowance.  Seetaram  Gower  v.  Golucknath 
Dutt Marsh.  174. 

Golucknath  Dutt  v.  Seetaram  Gower. 

W.  R.  F.  B.  53  :  1  Ind.  Jur.  O.  S.  66 
1  Hay  378 

Vin'ayak  K.  Dhavle  v.  Bhau  B.  Samvat. 

4  Bom.  A.  C.  39 


11. 

Code,  1859, 


Civil    Procedure 
Where  an  appli- 


308 — L  imitat  ion. 
cation  for  permission  to  sue  in  forma  pauperis  is 
numbered  and  registered,  and  deemed  to  be  the 
plaint  in  the  suit,  not  in  consequence  of  proof  of  the 
plaintiff's  paupeiism,  but  in  consequence  of  his 
abandoning  his  claim  to  sue  as  a  pauper  and  paying 
for  the  stamps  required  for  the  institution  of  the 
suit,  the  date  of  such  payment,  and  not  the  date  of 
the  application,  must  be  taken,  in  computing  the 
period  of  limitation  to  be  the  date  of  the  presentation 
of  the  plaint  and  the  institution  of  the  suit.  Skin- 
ner V.  Orde     .         .         .       I.  L.  R.  1  All.  230 


12. 


Enquiry  into  pau- 


perism— Civil  Procedure  Code,  1859,  s.  310 — Limita- 
tion Act,  1859,  s.  14 — Deduction  of  time — Pre- 
sentation of  plaint  in  v:rong  Court — Institution  of 
suit.  The  plaintiff  applied  by  petition,  on  20th 
February  1873,  to  the  Subordinate  Judge  of  Meerut 
for  leave  to  sue  in  forma  pauperis.  The  petition 
contained  a  statement  of  the  claim  and  such 
particulars  as  are  required  in  a  plaint,  and  a 
prayer  that,  as  part  of  the  immoveable  property 
claimed  was  situated  in  the  Punjab,  the  Subordinate 
Judge  Mould  seek  the  necessary  sanction  to  give 
him  jurisdiction.  The  Subordinate  Judge,  consi- 
dering that  the  suit  should  be  instituted  in  the 
Delhi  district,  rejected  the  application.  On  3rd 
March  the  plaintiff  presented  the  petition  to  the 
Deputy  Commissioner  of  Delhi,  and  was  admitted 
by  that  officer  to  sue  as  a  pauper.  The  Deputy 
Commissioner  having  applied  for  sanction  to  try  the 
suit,  the  High  Court,  North-Western  Provinces, 
and  the  Chief  Court  of  the  Punjab  considered  it  ad- 
visable that  the  suit  should  be  tried  at  Meerut ;. 
and  on  10th  June  1873  the  Deputy  Commissioner 
returned  the  petition  for  presentation  in  the  proper 
Court  in  the  North-Western  Provinces.  On  19th 
July  the  plaintiff  presented  it  to  the  Subordinate 
Judge  of  Meerut,  who  received  and  registered  it  as 
a  plaint.  On  10th  November  the  defendants  filed 
written  statements,  wherein  they  ugred  that  the- 
plaintiff  ought  not  to  be  allowed  to  sue  in  forma 
pauperis  until  he  had  proved  his  pauperism  in  tha 
Subordinate  Judge's  Court.     Upon  this  the  Sub- 
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ordinate  Judge  threw  out  the  suit,  holding  that 
he  had  no  jurisdiction  to  admit  it.  Held,  that  the 
Subordinate  Judge,  if  he  regarded  as  ineffectual  the 
order  of  the  Deputy  Commissioner  admitting  plaint- 
iff to  sue  as  a  pauper,  should  himself  have  entered 
into  an  inquiry  into  the  plaintiff's  pauperism,  and 
not  hare  thro^vn  out  the  suit.  Held,  also,  that  the 
provisions  of  s.  340  of  Act  VIII  of  1859  were  not 
applicable  to  the  order  of  the  Subordinate  Judge 
refusing  to  allow  the  plaintiff  to  sue  as  a  pauper,  as 
he  pronounced  no  opinion  on  the  point.  Held,  also, 
with  reference  to  the  question  of  limitation,  that  the 
time  during  which  the  suit  was  pending  in  the  Delhi 
Court  shoiJd  be  deducted  in  computing  the  period 
of  limitation.  SemUe  :  That  the  or  ler  admitting 
the  plaintiff  to  sue  as  a  pauper,  which  was  made  by 
the  Delhi  Court,  became  ineffectual  when  the  plaint 
was  returned  by  that  Court ;  and  that  it  became 
the  duty  of  the  Meerut  Court,  when  the  petition 
was  again  presented  to  it,  to  pass  orders  de  novo 
on  the^  subject.     SKnrsER  alias  Mirza  r.  Orde 

6  N.  W.  225 


13. 


Inquiry  into  pauperism — 


r 


Civil  Procedure  Code,  lSo9,  ss.  305,  306.  Inquiry 
under  ss.  305  and  .306  of  the  Ci\Tl  Procedure  Code 
should  be  made  by  the  Judge  himself,  and  not  by 
the  sherista  of  the  Court.  In  the  matter  of  Ekxath 
BEf  Madoba       ....         1  Bom.  102 


14. 


Civil    Procedure 


Code,  1859,  s.  306.  When  a  pauper  petition  comes 
on  for  hearing  under  s.  306  of  the  Code  of  Civil 
Procedure,  the  Judge  has  no  power  to  inquire  into 
any  other  circumstances  than  the  pauj)erism  of 
the  petitioner.  Dipsaxji  Jitsaxg.ji  v.  Fattle- 
SAXGJi  Jasvats^vsgji  .         .       5  Bom.  A.  C.  59 


15. 


Civil  Procedure 


Code,  1859,  ss.  305,  306— Procedure.  Where  a  day 
was  fixed,  under  Act  VIII  of  1859,  s.  305,  for  re- 
ceiving evidence  of  the  pauperism  of  the  plaintiff, 
the  Court  refused,  under  s.  306,  to  entertain  any 
objection  of  the  defendant  other  than  on  the  single 
question  of  the  pauperism  of  the  plaintiff.     Ship- 

G^ESSA  BiBEE  V.   KaMIXEE  BiBEE 

2  Ind.  Jut.  N.  S.  121 


16. 

Code, 


Civil  Procedure 

1S59,    8s.    304,    306— Procedure.     Where    a 


petition  in  a  suit  in  forma  'pauperis  had  been  ad- 
mitted, the  usual  order  made  under  s.  305,  Act  VIII 
of  1859,  and  the  case  oame  on  for  hearing  under 
8.  306,  it  was  proposed  for  the  defendant  to  show  by 
examination  of  the  plaintiff  that,  on  the  facts  stated 
in  the  petition,  she  had  no  cause  of  action,  and  it 
was  objected  that  no  question  except  the  pauperism 
of  the  plaintiff  could  be  gone  into  under  s.  306. 
The  Court  allowed  the  plaintiff  to  be  examined  to 
show  that  on  her  own  evidence  she  had  no  cause  of 
action,  but  refused  to  allow  other  witnesses  to  be 
called  upon.  From  the  plaintiff's  evidence  the 
defendant  failed  to  show  that  there  was  no  cause  of 
action.  Tab.vuoxey  Dabee  v.  Hurko  Mohtx 
Chatterjee       .         .         .     11 B.  L.  K.  Ap.  23 


PAUPER -SUIT— con/</. 

1.  SVUS—contd. 
But  see  In  Guxga  Dass  Adhikakee 

11  B.  li.  R.  Ap.  23  note  :  14  W.  R.  281 
where  it  was  held  that  where,  on  the  day  fixed  for 
hearing  evidence  on  the  question  of  pauperism,  the 
defendant  Jjrings  to  the  notice  of  the  Court  any 
ground  on  which  it  would  have  been  bound  to  re- 
fuse to  admit  the  petition,  it  is  in  the  discretion  of 
the  Court  to  admit  or  refuse  to  receive  evidence  of 
tuch  ground.  The  Judge  was  held  not  to  have  been 
justified  in  finding  on  evidence  other  than  that  of 
the  petitioner  that  the  claim  was  barred  by  limita- 
tion.    Parkash  Ojha  f.  DusRUTH  Ojha 

25  W.  R,  74 


17. 

Code, 


Civil  Procedure 
.   407.       On   an 


401,  Explanation,  and 
application  to  sue  in  forma  pauperis  the  Court  is 
required  to  deal  v.ith  the  question  of  the  applicant  "s 
pauperism  with  reference  to  the  definition  of  that 
word  as  given  in  the  explanation  to  s.  401  of  the 
Code  of  Civil  Procedure,  and  in  deciding  it  to  ascer- 
tain the  exact  property,  its  market  value,  and  the 
title  thereto,  and  then  to  deal  with  the  case  under 
s.  407  of  the  Code,  irrespective  of  any  surmises  as  to 
the  reason  why  the  applicant  has  valued  his  claim 
at  a  high  figure.  Muhamm-^d  Husaix  v.  AircHiA 
Prasad    .  ^       .  .  .     I.  L,  R.  10  All.  467 

18. Application  for 

leave  to  sue  as  a  pauper — Property  admitted  by 
the  respondent  to  be  the  property  of  petitioners  not 
the  "subject-matter  of  the  suit"  although  claimed 
in  the  petition — Civil  Procedure  Code  (Act  XIV 
of  1882),  ss.  401,  405,  609,  410.  The  petitioners 
prayed  to  be  allowed  as  paupers  to  sue  the  responc  - 
ent  for  certain  property  specified  in  the  schedule 
annexed  to  their  petition.  At  the  hearing  of  the 
petition  under  ss.  408  and  409  of  the  Civil  Procedure 
Code  (Act  XIV  of  1SS2)  the  respondent  appeared 
and  deposited  in  Court  some  of  the  articles  claimed 
by  the  petitioners  to  which  he  admitted  they  were 
entitled.  The  value  of  the  articles  deposited  was 
BIOO.  The  petitioners  acknowledged  that  the 
articles  w?re  their  property,  but  declined  to  take 
possession  of  them.  Held,  that  the  petitioners  were 
not  paupers  as  defined  by  s.  401  of  the  Civil  Proce- 
dure Code  (Act  XIV  of  1882),  being  possessed  of 
property  worth  RlOO  other  than  the  subject-matter 
of  the  suit,  and  that  they  could  not  therefore  be 
allowed  to  sue  as  paupers.  The  inquiry  into 
pauperism  under  ss.  408  and  409  takes  place  before 
any  suit  is  in  existence  ;  for.  until  an  application 
to  sue  as  a  pauper  is  granted,  there  is  no  plaint, 
and  consequently  no  suit  (see  s.  410).  Any  property 
therefore  found  at  such  inquiry  not  to  be  really 
in  dispute  cannot  be  regarded  as  part  of  the  "  sub- 
ject-matter of  the  suit,"  althoush  it  may  be  en- 
tered in  the  particulars  of  th  .■  application  for  leave 
to  sue  as  a  pauper.  The  crround  for  excluding  the 
"  subject-matter  of  the  suit  "'  under  s.  401  is  because 
such  property  is  presumably  out  of  the  petitioner's 
reach,  and  cannot  be  made  use  of  by  him  to  carry 
on  his  litigation.  In  the  present  case  the  articles 
deposited  in  Court  were  freely  at  the  disposal  of  the 
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petitioners  and  could  not  therefore  be  excluded 
from  consideration.  Dwarkaxath  Narayan  v. 
Madhavrav  Vishvanath   I.  L.  R.  10  Bora.  207 


PAUPER-SUIT— con<rf. 


19. 


Ground  for  rejecting  peti- 


tion—Cw!7  Procedure  Code,  1882,  s.  407—Bejec- 
tioti  of  application  to  sue  as  a  pauper.  The  terms 
of  s.  407  (e)  of  the  Code  must  not  be  read  as  limit- 
ing the  Court's  discretion  to  merely  ascertaining 
whether  the  "  right  to  sue  "  arose  within  its  juris- 
diction, but  have  a  more  extended  meaning,  namely, 
that  an  applicant  must  make  out  that  he  has  a  good 
subsisting  cause  of  action,  capable  of  enforcement 
in  Court,  and  calling  for  an  answer  ;  and  not  barred 
by  the  law  of  limitation  or  any  other  law.  Also  per 
Mahmood,  J. — ^The  provisions  of  s.  407  must  be 
interpreted  strictly,  inasmuch  as  they  operate  in 
derogation  of  the  right  possessed  by  every  litigant 
to  seek  the  aid  of  the  Courts  of  Justice  ;  and  an  exer- 
cise of  jurisdiction  under  that  section,  when  such 
exercise  of  jurisdiction  is  open  to  the  objection  of 
illegality  or  material  irregularity,  would  form  a  pro- 
per subject  of  revision  by  the  High  Court.  Ear 
Prasad  v.  J  afar  Ali,  I.  L.  R.  7  All.  345,  and  Ammal 
V.  Nayudu,  I.  L.  R.  4  Mad.  323,  referred  to. 
Chattarpal  Singh  v.  Raja  Ram 

I.  L.  R.  7  All.  661 


20. 


Civil  Procedure 


Code,  1877,  ss.  403,  407— Procedure.  The  Code  of 
Civil  Procedure  does  not  authorize  the  rejection  of 
an  application  for  leave  to  sue  in  forma  pauperis  for 
want  of  merits  when  the  applicant  is  found  to  be 
a  pauper  and  his  allegations  disclose  a  right  to  sue. 
When  an  application  for  leave  to  sue  in  forma  pau- 
peris is  made,  the  Court  should  not  go  into  evidence 
as  to  the  merits  of  the  claim.  Ranganayaka  Am- 
Mal  v.   Vexkatachellapati  Nayudu 

I.  L.  R.  4  Mad.  323 


21. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  s.  407,  cl.  (d)— Vakil- 
Agreement — Suhject-matter.  Two  persons,  being 
about  to  sue  to  redeem  a  certain  jaghir  village  which 
they  had  mortgaged,  applied  for  permission  to  sue 
as  paupers.  It  appeared  that  they  entered  into  an 
agreement  with  a  vakil  to  pay  him,  as  remuneration 
for  his  services  as  vakil  in  the  case,  a  lump  sum  of 
R  1,500  as  soon  as  the  case  was  decided.  In  default 
of  payment,  the  vakil  was  authorized  to  recover  the 
money  out  of  the  revenues  of  the  said  village.  Held, 
that  such  an  agreement  w^as  within  the  scope  of 
cl.  [d)  of  s.  407  of  the  Civil  Procedure  Code  (XIV 
of  1882),  and  their  application  to  sue  as  paupers 
was  rejected.  Manohar  Ramchaxdra  v.  Laksh- 
MAN  Mahadev.        .        .     I.  L.  R.  9  Bom.  371 


22. 


Obligation  to  try 


and  raise  funds  to  sue — Civil  Procedure  Code,  1877, 
s.  401.  A  person  who  applies  for  permission  to  sue 
as  a  pauper  is  not  bound  to  try  and  raise  funds 
by  mortgaging  his  claims.  Notwithstanding  that 
he  might  do  so,  he  may  be  a  pauper  imder  s.  401  of 
the  Civil  Procedure  Code.  Vedakta  Desikachary- 
OLU  V.  Perindevamma      .     I.  L.  R.  3  Mad.  249 
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23. 


Civil  Procedure 


Code,  ss.  404,  406 — Application  for  permission  to 
sue  as  paupers,  presented  by  several  paupers  jointly. 
The  mere  fact  that  several  persons  jointly  present 
an  application  for  permission  to  sue  as  paupers 
does  not  authorize  the  Court  to  entertain  it  on  be- 
half of  applicants  who  do  not  appear  in  person. 
Burgess  v.  Siddex         .     I.  L.  R.  10  Mad.  193 


24. 


Petition  for  leave 


to  sue  as  a  pauper — Practice — Requisites  for  success 
of  application — Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  407.  The  plaintiff  applied  for  leave 
to  sue  as  a  pauper.  She  stated  as  her  cause  of 
action  that  a  young  girl  had  been  left  in  her  charge 
and  had  been  maintained  by  her  for  a  number  of 
years  ;  that  in  January  1888  arrangements  had 
been  made  with  a  Bhatia  to  get  this  girl  married, 
and  that  she  (the  plaintiff)  was  to  receive  R2,500  on 
the  marriage  ;  that  the  defendant  had  also  agreed 
to  pay  her  (the  plaintiff)  R2,000  if  she  would  give 
the  girl  to  him  in  marriage  ;  that  before  the  marriage 
ceremony  could  be  performed,  the  defendant  had 
induced  the  girl  to  quit  the  plaintiff's  house  for 
immoral  purposes.  She  claimed  R2,500  as  damages 
and  prayed  leave  to  sue  as  a  pauper.  Held,  fol- 
lowing Chattarpal  Singh  v.  Raja  Ram,  I.  L.  R.  7 
All.  661,  that  the  facts  being  clear  and  the  law 
evident,  the  case  might  be  finally  disposed  of  on 
the  plaintiff's  application  to  sue  as  a  pauper. 
Dulari  v.  Vallabdas  Pragji 

I.  L.  R.  13  Bom.  126 

25. Civil  Procedure 

Code,  1882,  s.  407 — Application  for  leave  to  sue  in 
forma,  pauperis — Applicant  to  make  out  that  he  has 
a  good  subsisting  cause  of  action.  Cl.  (c)  of  s.  407  of 
the  Code  of  Civil  Procedure  does  not  refer  solely  to 
a  question  of  jurisdiction,  but  the  applicant  must 
make  out  that  he  has  a  good  subsisting  prima  facie 
cause  of  action  capable  of  enforcement  in  Court  and 
calling  for  anjanswer.  Chattarpal  Singh  v.  Raja 
Ram,  I.  L.  rT  7  All.  661  ;  Dulari  v.  Vallabdas 
Pargji,  I.  L.  R.  13  Bom.  126  ;  and  Vijendra  Tirtha 
Swami  v.  Sudhindra  Tirtha  Swami,  I.  L.  R.  19 
Mad.  197,  referred  to.  Koka  Ranganayaka  Am,- 
mal  V.  Koka  V enkatachellapati  Nayudu,  I.  L.  R.  4 
Mad.  323,  dissented  from.  Venkubai  v.  Laksh- 
man  Venkoba  Khot,  I.  L.  R.  12  Bom.  617,  distin- 
guished.    Kamrakh|Nath  v.  Sundar  Nath 

I.  L.  R.  20  All.  299 

26.   — ■ —    Civil  Procedure 


Code  1882,  ss.  409  and  413 — Application  for 
leave  to  sue  as  pauper — Rejection  of  application — 
Extension  of  time  granted  for  payment  of  Court- 
fees — Payment  of  fees  after  period  of  limitation  for 
suit  has  expired — Limitation  Act  (XV  of  1877), 
8.  4.  On  the  2nd  February  1890,  the  plaintiff  ap- 
plied for  leave  to  sue  m  forma  paiiperis.  After  in- 
vestigation, the  Court,  on  the  15th  July  1890, 
refused  leave,  but  on  the  plaintiff's  application 
granted  him  time  to  pay  the  Court-fees.  He  paid 
the  fees  on  the  12th  August  1890.  At  this  date 
the  suit  WAS  barred,  and  the  defendant  pleaded 
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limitation.  The  plaintiff  contended  that  the  suit 
should  be  taken  as  instituted  at  the  date  of  his 
application  for  leave  to  sue  as  a  pauper.  The  lower 
Court  held  the  suit  barred,  and  dismissed  it.  Hdd, 
confirming  the  decree,  that  the  plaintiff's  applica- 
tion to  sue  as  a  pauper  having  been  disposed  of 
under  s.  409  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882),  there  was  no  proceeding  pending  which 
could  be  continued  and  kept  alive  by  the  payment 
of  Court-fees.  On  the  rejection  of  an  application 
for  leave  to  sue  as  a  pauper,  the  only  course  open 
to  the  applicant  is  that  declared  in  s.  413,  t?t2.,  to 
institute  a  suit ;  and  the  date  of  the  institution 
of  that  suit  for  the  purposes  of  limitation  is  the 
actual  date  thereof.  The  plaintiff  could  not  then 
be  regarded  as  a  pauper  and  s.  4  of  the  Limitation 
Act  (XV  of  1877)  would  have  no  application. 
Xeshav  Ramchaxdba  v.  Kri5h>'aeao  Vexkatesh. 
I.  li.  B.  20  Bom.  508 

XAHAca  KrAK  r.  Makhax  Lal 

I.  li.  B.  17  All.  526 

Abbasi  Begam  c.  Naxhi  Begam 

L  K  B.  18  AIL  206 


j         27, 


Civil  Procedure 

Code.  18S2,  s.  409— Procedure— Res  judicata— Limi- 
tatiori.  On  hearing  a  petition  under  s.  409  for 
leave  to  sue  in  fornuz  pauperis,  the  Court  must 
decide  whether  the  petitioner  has  at  the  date  of 
the  petition  a  subsisting  cause  of  action  capable 
of  enforcement,  and  where  the  cause  of  action  is 
barred  by  res  judicata  or  limitation,  the  petition 
must  fail.  Vijexdra  Tibtha  Swa^h  r.  Sudhix- 
DBA  TmTHA  SwAMi        .       I.  li  E.  19  Mad.  187 


28. 


Ciri7  Procedure 


PAUPEE-SUIT— con;d 

1.  SUITS— conid. 

ing  the  first  application  operated  as  a  bar  under 
8. 413  of  the  Code  to  the  entertainment  of  the  second 
application  ;  and  (iv)  that  such  bar  being  one  to  the 
junsdiction  of  the  Court,  the  Subordinate  Judge 
was  not  only  competent,  but  bound  to  take  notice 
of  it  at  any  stase  of  the  suit.  Raxchod  Morar 
V.  Bezaxji'Eduxji  .         .     I.  L.  B.  20  Bom.  86 


Code,  1882,  ss.  409  and  413— Application  for 
leave  to  sue  in  forma  pauperis — Refusal  of  such 
application  a  bar  to  subsequent  application  in  the 
same  right — Plea  of  jurisdiction  taken  for  first 
time  on  appeal.  The  plaintiff  applied  for  leave  to 
sue  as  a  pauper  for  the  redemption  of  a  mortgage. 
As  he  did  not  proceed  with  the  application,  it  was 
rejected  with  costs  on  the  29th  November  1888.  On 
the  4th  February  1890,  plaintiff  again  applied  for 
leave  to  sue  as  a  pauper  for  the  redemption  of  the 
same  mortgage.  There  being  no  opposition,  the 
application  was  granted,  and  was  reeistered  as  a 
suit.  On  the  20th  September  1893,  when  the  suit 
bad  been  heard  nearly  to  the  end,  the  Government 
pleader  intervened,  and  applied  that  it  should  not  be 
allowed  to  proceed  further  until  the  plaintiff  had 
paid  the  cost  incurred  by  Government  in  opposing 
the  first  application,  which  had  been  rejected. 
But  the  plaintiff  refused  to  do  so  and  thereupon 
the  Subordinate  Judge  dismissed  the  suit  with  costs 
under  s.  413  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882),  and  ordered  the  plaintiff  to  pay  the  Court- 
fees  under  s.  412.  Held,  on  appeal,  (i)  that  the 
order  rejecting  plaintiff's  first  application  was  an 
order  under  s.  409  of  the  Code  of  Civil  Procedure  ; 
(ii)  that  both  the  applications  were  made  in  respect 
of  the  same  right  to  sue  ;  (iii)  that  the  order  reject- 


29. 


Eevival  of  application — Act 


nil  of  18-59,  s.  310.  Where  there  has  been  no 
refusal  of  the  application  to  sue  as  a  pauper  under 
8.  310,  Act  ^^II  of  1859,  the  applicant  may  revive 
his  application  for  leave  to  sue.  Bhoj  Sixgh  r. 
Maha  Koxateb  .         .         .         .3  Agra  Mis.  1 

30. Costs — Pauper    suit      in      the 

mofussil — Pauper  appeal — Unsuccessful  plaintiff — 
Successful  defendant—Civil  Procedure  Code,  1882, 
ss.  220,  412.  S.  412  and  Ch.  XX\T  of  the  Code  of 
Civil  Procedure,  of  which  s.  412  forms  a  part,  do  not 
deal  with  the  costs  of  a  successful  defendant  in  a 
pauper  suit.  The  costs  of  a  defendant  in  such  a 
case  are  to  be  dealt  with  under  s.  220  of  the  Code, 
and  the  Court  of  original  or  appellate  jurisdiction 
has  fuU  power  to  give  and  apportion  costs  in  any 
manner  it  thinks  fit.  Jetha  Mulchaxd  »•.  GrxRAJ 
jASRrp      .         .         .         .  I.  Ij.  B.  8  Bom.  577 


3L 


Guardian  suing 


for  minor — Dismissal  of  suit.  Where  a  guardian 
obtains  permission  to  sue  in  forma  pauperis  on 
behalf  of  a  minor,  the  rejection  of  the  suit  supplies 
no  ground  for  throwing  the  cost  of  the  suit  on  the 
guardian.     Bkuessueee  Dossia  v.  Kishore  Doss 

25  W.  B.  316 


32. 


—    Claim  of  Govern- 


ment for  costs  of  siiit — Stamps  in  pauper  suit. 
Where  Government,  after  attaching  a  pauper  plaint- 
iff's decree  in  order  to  recover  the  value  of  stamps 
under  s.  309  of  the  Code  of  Civil  Procedure,  1859, 
consents  to  the  sale  of  the  decree  in  execution  of 
another  decree  against  the  pauper,  and  obtains  an 
order  by  which  it  secures  the  chance  of  any  surplus 
arising  from  such  sale,  it  cannot  afterwards,  when 
the  sale  is  found  to  yield  no  surplus,  be  heard  to  say, 
as  against  the  purchaser,  that  the  decree  was  soid 
subject  to  its  claim  for  stamps.  The  amount  of 
stamps  in  a  pauper  case  cannot  be  claimed  as  a  lien 
or  charge  upon  the  decree  in  favour  of  Government, 
but  is  recoverable  in  the  same  manner  as  the  costs 
of  suit ;  Government  being  as  regards  its  claim  in 
such  a  case  in  no  higher  position  than  an  ordinary 
judgment-creditor.  Praxkristo  Roy  r.  Collec- 
tor OF  MOORSHEDABAD         .  .      15  W.  E.  205 


33. 


Civil  Procedure 


Code,  1839,  s.  309— Right  of  Govemrnent— Court- 
fees.  The  &own  has  the  first  claim  to  the  proceeds 
of  a  pauper  suit  to  the  extent  of  the  amount  of 
the  Court-fee  that  would  have  been  payable  at  the 
institution  of  the  suit  had  the  plaintiff  not  been 
a  pauper,  and  s.  309  of  the  Code  of  Civil  Procedure 
does  not  preclude  the  Crown  or  its  representative 
from  urging  its  prerogative.  Gaxpat  Patata  v. 
CoLLECTOB  OF  Kaxara        .      I.  Ij.  B.  1  Bom.  7 
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Collector  or  Moeadabad  r.  Muhammad  Daim 
Khan        .         .         .         .     I.  L.  B.  2  All.  196 


34. 


Civil    Procedure 


Code,  1859,  s.  309  and  s.  270 — Attachment  and  sale 
in  execution  of  decree — Right  to  proceed — Right 
of  Government — Court- fees.  N  was  allowed  to  bring 
a  suit  as  a  pauper.  His  suit  was  dismissed,  the 
decree  directing  that  he  should  pay  the  costs  of 
the  defendant.  On  the  defendant's  application, 
certain  immoveable  property  belonging  to  N  was 
attached  in  execution  of  this  decree,  and  was  sold. 
Held,  that  the  Crown  was  entitled  to  be  paid  first, 
out  of  the  proceeds  of  f?uch  sale,  the  amount  of  the 
Court-fees  N  would  have  had  to  pay  if  he  had  not 
been  allowed  to  sue  as  a  pauper.  The  principle  of 
the  ruling  in  Ganpat  Pataya  v.  Collector  of  Kanara, 
I.  L.  R.  1  Bom.  7,  followed.  Gulzaei  Lax  v.  Col- 
lector OF  Bareilly    .         .     I.  L,  R.  1  All.  596 


35. 


Civil    Procedure 


Code,  1877,  s.  412 — Order  for  costs — Jurisdiction. 
A  Subordinate  Judge  admitted  a  plaint  in  forma 
pauperis,  but,  holding  that  he  had  no  jurisdiction  to 
try  the  suit,  returned  the  plaint  to  the  plaintiff  for 
its  presentation  in  the  proper  Court,  and  ordered 
each  party  to  pay  his  own  costs.  After  the  pre- 
sentation of  the  plaint  in  another  Court  and  before 
the  termination  of  the  suit,  the  Collector  applied 
to  the  Subordinate  Judge  for  execution  of  the  order 
as  to  costs,  by  seeking  to  recover  the  amount  of  the 
stamp  duty  from  the  plaintiff.  The  Subordinate 
Judge  refused,  to  execute  the  order,  on  the  ground 
that  the  pauper  suit  was  still  pending  in  another 
Court.  His  order  was  aflfirmed  by  the  District 
Judge  on  appeal.  On  second  appeal  to  the  High 
Court  -.—Held,  that,  under  s.  412  of  Act  X  of  1877, 
the  Subordinate  Judge  had  no  jurisdiction  to  make 
the  order  for  payment  of  Court-fees  by  the  plaint- 
iff. The  High  Court  accordingly,  in  the  exercise 
of  its  extraordinary  jurisdiction,  annulled  the  Sub- 
ordinate Judge's  order  about  costs  and  all  the  sub- 
sequent proceedings  consequent  upon  that  order. 
Collector  of  Eatxagiri  v.  Janardan  Kamat 
I.  Ij.  R.  6  Bom.  590 

36. Right  of   Government  to 

recover  stamp  fees — Limitation  Act  {XIV  of 
1859),  s.  20— Civil  Procedure  Code,  1859,  s.  309. 
A  decree  had  been  obtained  by  a  party  suing  in 
forma  pauperis  against  the  appellant.  The  Govern- 
ment now  sought  to  recover  against  the  appellant 
the  amount  of  stamps  which  would  have  been  paid 
by  the  plaintiff  if  he  lias  n.  t  been  permitted  to  sue 
as  a  pauper.  Held,  that  the  right  of  Government  to 
recover  the  stamp  fees  in  question,  under  s.  309  of 
Act  VlII  of  1859,  was  not  affected  by  the  law  of 
limitation  laid  down  in  s.  20  of  Act  XIV  of  1859. 
Shami  Mohammed  v.  Mohammed  Ali  Khak 

2  B.  L.  R.  Ap.  22  :  11  W.  R.  67 


37. 


Liability  of  pauper  to  pay 


stamp  duty — Civil  Procedure  Code,  1859,  ss.  308, 
309 — Defective  stamp  duty.  Under  ss.  308  and 
309  of  Act  VIII  of  1859,  a  pauper  cannot  claim 
exemption  from  liability  to  pay  any  further  stamp 


PAUPER-SUIT— con^i. 
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duty  or  penalty  in  respect  of  a  document  on  which 
he  relies,  and  which,  owing  to  a  defect  in  the  stamp,. 
is  inadmissible  as  evidence  in  the  suit.  Golam 
GtJEFooR  V.  Ekeam  Hossein  Chowdhry 

10  W.  R.  358 


38. 


Court-fees,     recovery    of^ 


by  Government — Civil  Procedure  Code,  s.  411 — 
Subject-matter  of  suit — Cross-decrees  under  same 
decree.  A  plaintiff  suing  in  forma  pauperis  to  re 
cover  property  valued  at  R60,000  obtained  a  decree 
for  R  1,439.  The  Court,  with  reference  to  the  pro- 
visions of  s.  411  of  the  Civil  Procedure  Code,  directed 
that  the  plaintiff  should  pay  R  1,1 96  as  the  amount 
of  Court-fees  which  would  have  been  paid  by  him 
if  he  had  not  been  permitted  to  sue  as  a  pauper. 
The  Collector  having  applied  under  s.  411  to  recover 
this  amount  by  attachment  of  the  R  1,439  payable 
to  the  plaintiff,  the  defendant  objected  that  (i)  cer- 
tain costs  payable  to  her  by  the  plaintiff  under  the 
same  decree,  and  (ii)  a  sum  of  money  payable  to 
her  by  the  plaintiff  under  a  decree  which  he  had 
obtained  in  a  cross-suit  in  the  same  Court  should  be 
set  off  against  the  R  1,439  payable  by  her  to  him, 
with  reference  to  ss.  246  and  247  of  the  Code,- 
and  that  thus  nothing  would  remain  due  by  her 
which  the  Government  could  recover.  No  applica- 
tion for  execution  was  made  by  the  plaintiff  for  his 
R  1,439  or  by  the  defendant  for  her  costs.  On  ap- 
peal from  an  order  allowing  the  Collector's  appli- 
cation, it  was  contended  that  the  *  subject-matter 
of  the  suit '  in  s.  411  of  the  Code  meant  the  sum 
which  the  successful  pauper-plaintiff  is  entitled 
to  get  as  a  result  of  his  success  in  the  suit ;  but  that 
in  the  suit  and  the  cross-suit  taken  together,  the 
plaintiff  ultimately  stood  to  lose  a  small  sum,  the 
defendant  being  the  holder  of  the  larger  sum 
awarded  altogetber.  Held,  that  the  contention  had 
no  force,  as  execution  had  not  been  taken  out  by  the 
plaintiff  or  the  defendant  or  both,  and  it  could  not 
be  said  that  the  Government  had  been  trying  to 
execute  the  plaintiff's  decree  or  was  a  representative 
of  the  plaintiff  as  holder  of  the  decretal  order  in  his 
favour  for  Rl,439,  so  as  to  bring  into  operation 
the  special  rules  of  ss.  246  and  247  of  the  Code  be- 
tween him  and  the  defendant.  Held,  also,  that  the 
plaintiff  was  one  who,  in  the  sense  of  s.  411,  had 
succeeded  in  respect  of  part  of  the  "  subject-matter  " 
of  his  suit,  and  on  that  part  therefore  a  first  charge 
was  by  law  reserved  and  secured  to  the  Govern- 
ment, which  was  justified  in  recovering  it  in  these 
proceedings  from  the  defendant,  who  was  order- 
ed by  the  decree  to  pay  it  in  the  same  way 
as  costs  are  ojdinarily  recoverable  under  the  Code. 
Held,  that  the  decrees  in  the  suit  and  the  cross-suit 
not  having  reached  a  stage  in  ^^■hich  the  provisions 
of  ss.  246  and  247  of  the  Code  would  come  into 
play,  no  questions  of  set-off  and  consequent  reduc- 
tion or  other  modification  of  the  "  subject-matter"' 
of  the  suit  decreed  against  the  defendant  as  pay- 
able by  her  to  the  plaintiff  had  arisen  or  could  be 
entertained.     Janki  v.  Collector  of  Allahabad 

I.  L.  R.  9  All.  64 
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39. 


1.  SUITS— coftff?. 

Recovery  of  Court-fees  by 


Government — Ciri7  Procedure  Code,  s.  411 — Sale 
of  decree.  Semble :  The  provisions  of  s.  411  of 
the  Code  of  Civil  Procedure  do  not  justify  the 
Court  in  selling  a  decree  upon  the  application  of  the 
Collector,  inasmuch  as  that  section  provides  that 
jjersons  who  have  been  successful  as  paupers  shall, 
so  far  as  the  subject-matter  of  their  success  is  con- 
cerned, be  liable  to  satisfy  out  of  what  they  recover 
the  amount  of  the  fees,  which  have  been  for  a  time, 
pending  the  decision  of  their  suit,  remitted  to  them. 
SuUan  Kocr  v.  Oulzari  Lai,  I.  L.  B.  2  All.  290, 
and  Tirinengada  Chari  v.  Vythilinga  Pillai,  I.  L. 
H.  6  Mad.  418,  followed.     Jotixdro  Nath  Chow- 

DHEY  V.  DWAKKA  NaTH  DeY 

I.  li.  R.  20  Calc.  Ill 


40. 


Court's  authority  to  make 


an  order  for  paym.ent  of  Court-fees — Civil 
Procedure  Code,  18S2,  ss.  412,622 — W ithdraual  and 
dismissal  of  s^iit — Pou:er  of  CoUecior,  though  not 
a  party  to  the  suit,  to  move  binder  s.  622 — Super- 
intendence of  High  Court.  The  plaintiff,  after 
having  filed  his  suit  in  forma  pauperis,  came  to  an 
amicable  arrangement  with  the  defendants  and  ask- 
ed the  Court  that  the  suit  should  be  dismissed. 
The  Court  granted  this  application,  but  made  no 
order  as  to  the  pajrment  of  Court-fees.  Thereupon 
the  Collector  applied  to  the  High  Court,  under  s. 
622  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
1882),  to  direct  the  lower  Court  to  make  an  order  for 
the  payment  of  Court-fees  under  s.  412  of  the  Code. 
Held,  that  the  Collector,  though  not  a  party  to  the 
suit,  was  entitled  to  move  the  High  Court  under 
s.  622  of  the  Code.  Held,  also,  that  s.  412  had  no 
application  to  the  present  case,  as  there  was  no 
adjudication  of  the  rights  of  the  parties,  and  the 
plaintiff  coiUd  not  therefore  be  said  to  have  failed  in 
the  suit.  The  Subordinate  Judge  had  therefore 
no  jurisdiction  to  make  the  order  desired  by  the 
Collector.  S.  412  of  the  Code  applies  only  to  cases 
of  adjudicated  failure  and  to  the  other  cases  speci- 
fied, as  where  the  plaintiff  has  been  dispaupered, 
or  where  the  suit  has  been  dismissed  under  s.  97 
or  s.  98.  CoLLEcroE  of  Kanaka  v.  Kbishxappa 
Hedge    .         .         ,         .     I.  L.  R.  15  Bom.  77 


41. 


Liability    of    plaintiff   for 


Court-fee — Civil  Procedure  Code  (Act  XIV  of 
1882),  ss.  412,  622 — Dismissal  of  suit  in  forma, 
pauperis  without  trial.  A  plaintiff  who  sues  in 
forma  pauperis  is  liable  to  pay  the  stamp  duty  if 
his  suit  is  dismissed  without  trial,  and  he  may  be 
ordered  to  do  so  under  s.  022.     Collector  of  Viza- 

GAPATAM  V.  AbdITL  KhARIM 

I.  L.  R.  21  Mad.  113 


42. 


Stamp  duty  on  a  pauper's 


plaint — Civil  Procedure  Code,  s.  411 — Decree  for 
less  than  the  amount  of  claim — Disreputable  defence. 
A  pauper  sued  his  sister  for  the  partition  of  pro- 
perty valued  at  a  large  sum.  The  parties  belonged 
to  the  Begam  caste,  residing  in  the  Gk)davari  dis- 
trict.    The  defendant  pleaded  that  the  property 


PAUPER-SUIT— co»/<f. 

1.  SUlTfy—contd. 

had  been  acquired  by  her  as  a  prostitute,  and  de- 
nied the  plaintiff's  claim  to  it.  ITie  plaintiff  ob- 
tained a  decree  for  RlOO,  being  a  moiety  of  the 
property  found  to  have  been  left  by  their  mother. 
Held,  that  the  defendant  was  liable  to  pay  Court - 
fees  only  on  the  sum  decreed.  Chandrareka  v. 
Secretary  of  State  foe  Ixdl^ 

I.  Ij.  R.  14  Mad.  163 


43. 


"Application  for  revie-w  of 


judgment  in  pauper  suit — Court-fee — Court- 
fees  Act  (VII  of  1870),  Sch.  I,  cl.  (5)— Civil  Pro- 
cedure Code,  1882,  s.  410.  Held,  that,  when  an  appli- 
cation for  review  is  presented  in  a  suit  in  forma 
pauperis,  that  application,  like  the  plaint  in  the 
suit,  is  not  liable  to  anv  Court-fee.  Umda  Bibi  v. 
Xadia  Bibi     .         .      "   .       I.  L.  R.  20  AM,  410 

44.  Court-fee   payable    out  of 

the  subject-matter  of  the  suit — Civil  Proce- 
dure Code,  1882,  s.  411 — Suit  in  forma  pauperis 
— Mode  of  realization  of  Court-fee  by  Government 
— Execution  of  decree.  In  a  suit  brought  in  forma 
pauperis  the  plaintiff  was  successful,  and  the  decree 
directed  that  the  Court-fee  which  would  have  been 
payable  had  the  suit  not  been  in  forma  pauperis 
should  be  the  first  charge  on  the  property  the  sub- 
ject-matter of  the  suit,  and  should  be  recoverable 
from  the  defendant  in  the  same  manner  as  the  costs 
of  the  suit.  Held,  that  it  was  not  necessary  for 
Government  to  bring  a  separate  suit  to  recover  the 
Court-fee,  but  that  the  same  might  be  realized 
from  the  property  the  subject  of  the  suit  by  pro- 
cecdinsrs  in  execution.  Ram  Das  r.  Secretary  of 
State  FOR  Ixdia      .         .      I.  L.  R.  18  All.  419 

45.  Charge  of  Government  for 

Court-fees — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  411 — Court-fees — First  charge  on  subject- 
inatter  of  suit — Purchase  of  portion  of  subject-matter 
at  sale  to  recover  Court-fees — Subsequent  purchase  in 
execution  ur^der  another  decree — Validity.  A  suit 
was  filed  in  forma  pauperis,  and  a  decree  passed, 
in  December,  1893,  awarding  the  plaintiff  therein 
certain  land.  A  portion  of  that  land  was,  in 
1896,  put  up  for  sale  in  order  to  recover  the  amount 
due  to  Government  as  stamp  fees  in  connection 
with  the  pauper  suit,  and  the  present  plaintiff 
bought  it.  The  same  land  was  attached  in  1899  in 
execution  of  another  decree,  which  was  passed  in 
March,  1894.  Plaintiff  made  a  claim,  which  was 
rejected,  and  the  land  was  sold  to  the  second  de- 
fendant in  execution  of  that  other  decree,  in 
September,  1899.  Plaintiff  now  sued  for  a  de- 
claration that  the  land  was  not  liable  to  be  sold 
in  satisfaction  of  the  other  decree.  Held,  that 
inasmuch  as  the  amount  of  the  stamp  fees  recover-^ 
able  by  Government  in  connection  Avith  the  pauper 
suit  was  a  first  charge  on  the  property,  under  s.  411 
of  the  Code  of  Civil  Procedure,  the  purchase  by 
plaintiff  prevailed  as  against  the  purchase  by  the 
second  defendant.  Puthia  Valappil  Barga  r. 
Veloth  Assexar  (1902)  .    I.  L.  R.  25  Mad.  733 

46. —  Croum  debt,  priority 

of— Civil  Procedure  Code  (Act  VIII  of  1859),  s.  309 
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— Suit  in  forma  pauperis — Successful  petitioner — 
■Charge  of  Government  for  Court-fees.  S.  411  of  the 
Civil  Procedure  Code  is  an  enabling  section. 
Though  it  indicates  the  manner  in  which  the  Cro^n 
may  proceed  to  realise  Court-fees  of  a  successful 
pauper  plaintiff,  which  form  a  Crown  debt,  it  does 
not  preclude  the  Crown  or  its  representative  from 
urging  its  prerogative  and  insisting  on  its  right  to 
precedence  over  all  other  creditors.  A  successful 
pauper  plaintiff,  attached  and  sold  for  her  costs 
certain  property,  other  than  the  property  in  suit, 
belonging  to  the  judgment-creditor.  The  sale- 
proceeds  were  paid  into  Court.  The  plaintiff's 
Solicitor  applied  to  have  his  costs  paid  out  of  the 
S;ile-proceeds.  The  Government  Solicitor  also 
applied  to  have  his  certified  Court-fees  paid  to  him 
out  of  the  fund  in  Court :  Held,  that  the  Govern- 
ment Solicitor  was  entitled  to  precedence  and  that 
it  was  not  necessary  for  him  to  attach  the  fund 
before  getting  payment.  Secretary  of  State  v. 
The  Bombay  Landing  and  Shipping  Co.,  Ld.,  5 
Bom.  H.  C.  23  {0.  C.  J.)  ;  Gunput  Putaya  v.  The 
Collector  of  Kanara,  I.  L.  R.  1  Bom.  7  ;  Gulzari  Lai 
v.  Collector  of  Bareilly,  I.  L.  E.  1  All.  596  ;  The 
Collector  of  Moradahad  v.  Muhammad  Daim,  I.  L. 
B.  2  All.  196  ;  Ramdas  v.  The  Secretary  of  State, 
I.  L.  R.  18  All.  419  ;  and  Bell  v.  The  Municipal 
Commissioners,  L  L.  R.  25  Mad.  457,  referred  to. 
GvANODA  Bala  Dasee  v.  Butto  Keishka  Dass 
Bairagee  (190G)  .         .       10  C.  W.  K".  857 

47. Religious  Endowments  Act 

{XX  of  1863),  s.  18 — Suit  sanctioned  for  removal 
of  trustees — Leave  to  sue  in  forma  pauperis — Civil 
Procedure  Code  (Act  XIV  of  1882),  ss.  402,  407. 
The  provisions  of  Ch.  XXVI  of  the  Code  of  Civil 
Procedure  do  not  preclude  a  person,  who  has 
obtained  leave  to  sue  under  s.  18  of  the  Religious 
Endowments  Act  for  the  removal  of  the  trustees  of  a 
temple,  from  being  permitted  to  sue  in  formd 
piuperis.  Gurusami  Chetti  v.  Krishnasami 
Xaikar  (1901)        .         .    I.  L.  R.  24  Mad.  419 

48. "Withdrawal    of    suit — Civil 

Procedure  Code  [Act  XIV  of  1882),  ss.  373,  412— 
Suit — Withdrawal  of  a  suit  with  permission  to  bring 
fresh  suit — Failure  in  the  suit — Adjudication — 
Court-fees,  payment  of.  Where  a  pauper  plaintiff 
withdraws  a  suit  with  permission  to  bring  a  fresh 
suit  he  is  liable  to  pay  to  the  Government  the 
Court-fees,  which  would  have  been  paid  by  him,  if 
he  had  not  been  permitted  to  sue  as  a  pauper.  The 
M'ords  "  if  the  plaintiff  fails  in  the  suit  "  in  s.  412 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
apply  to  the  withdrawal  of  a  suit  under  the  provi- 
sions of  s.  373  of  the  Code.  Secretary  of  State 
V.  Narayan  Balkrishna  (1904) 

I.  L.  R.  29  Bom.  102 


49. 


Death,  of  the   applicant — 


PAUPER-SUIT— con^ci. 

1.  SUITS— <;oncW. 

Where  there  is  only  an  application  for  leave  to  sue 
t»  forma  pauperis,  but  no  suit  pending  in  Court, 
and  the  applicant  dies  before  the  leave  is  granted, 
the  right  to  sue  as  a  pauper,  being  a  personal  right, 
cannot  survive  in  the  legal  representative  of  the 
deceased  applicant.  The  legal  representative  may 
present  a  fresh  application  for  leave  to  sue  in  formd 
pauperis,  or  may  institute  a  suit  for  the  same 
relief,  which  the  deceased  sought  to  recover,  if  the 
right  to  sue  survives  in  him.  Chunder  Mohan  Roy 
V.  Bhubon  Mohini  Debea,  I.  L.  R.  2  Calc.  389, 
Aubhoya  Churn  Dey  v.  Bissesswari,  I.  L.  R.  24 
Calo.  889,  and  Dwarkanath  Narayan  v.  Madhavrav 
Vishvanath,  I.  L.  R.  10  Bom.  207,  referred  to.  La  lit 
Mohan  Mandal  v.  Satish  Chandra  Das  (1906) 

I.  L.  R.  33  Calc.  1163 

2.  APPEALS. 

1-  Application     for    leave    to 

appeal — Decision  in  suit  in  formd  pauperis — Civil 
Procedure  Code,  1859,  ss.  367-371— Inquiry  into 
pauperism.  An  appeal  lies  from  a  decision  in  a  suit 
heard  in  formd  pauperis.  A  separate  formal  appli- 
cation for  inquiry  into  the  pauperism  of  the  appli- 
cant need  not  precede  an  application  for  leave  to 
appeal  in  formd  pauperis.  Kamod  Poory  v.  Shed 
PooRY      .         .      1  isr.  W.  167  :  Ed.  1873,  246 

2. — Admission        of 


appeal — Authorised  agent  to  sign  and  present  pe- 
tition. The  Court  rejected  a  petition  of  appeal 
presented  on  behalf  of  a  pauper  by  a  vakil  who  was 
retained  under  an  ordinary  retainer,  but  was  not 
duly  authorized  to  sign  as  attorney  for  the  appel- 
lant.    Bhugobutty  Kooer  v.  Gunesh  Dftt 

21  W.  R.  308 


3, 


Civil     Procedure 


Application  for  leave  to  sue  in  formd  pauperis — 
.Revival  of  the  application — Personal  right — Civil 
Procedure  Code  [Act  XIV  of  1882),  ss.  365,  403, 
■110,    413— Limitation    Act    {XV    of    1877),    s.  4. 


Code,  1882,  ss.  592  and  404 — Application  by  party 
not  by  pleader,  necessary.  An  application  for  leave 
to  appeal  in  formd  pauperis,  under  s.  592  of  the 
Code  of  Civil  Procedure  must  be  made  by  the  party 
in  person,  subject  to  the  exemption  contained  in 
s.  404  of  the  Code  of  Civil  Procedure.  In  re 
Narisi  .  .  ,  I.  L.  R.  8  Mad.  504 
4. Right  of  appeal  by  Govern- 
ment— Civil  Procedure  Code,  ss.  411,  412 — Right 
of  Government  to  appeal  in  respect  of  Court-fee  cm 
portion  of  plaintiff's  claim,  dismissed.  In  a  suit 
in  forma  pauperis  the  District  Judge  decreed 
the  plaintiff's  claim  in  part  and  dismissed  it  in  part 
but  omitted  to  make  any  provision  for  payment 
to  Government  of  the  Court-fee  on  the  portion  which 
was  dismissed.  The  Secretary  of  State,  not  having 
been  a  party  to  the  litigation  in  the  Court  below, 
then  preferred  an  appeal  in  respect  of  the  Court-fee 
on  that  portion  of  the  plaintiff's  claim  which  had 
been  dismissed.  Held,  that  such  an  appeal  would 
lie,  though  the  more  suitable  procedure  would  have 
been  for  the  Government  to  have  applied,  through 
the  Collector,  to  the  Court  of  first  instance  to  review 
its  judgment  and  to  repair  the  omission  in  its  decree. 
Janki  v.  Collector  of  Allahabad,  I.  L.  R.  9  All.  64, 
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referred  to.  Secbetaky  of  State  fob  Ixdia  v. 
Bhagwakti  Bibi       .         .      I.  L.  K.  13  AIL  326 

5. Right    of    appeal 

by  Govemmeni — Costs  of  plaintiff — Decree  omit- 
ting to  order  plaintiff  to  pay  Court-fees — Potcer 
of  Collector  to  apply  under  the  extraordinary  juris- 
diction of  High  Court — Amendment  of  decree.  The 
plaintiff's  suit  in  forma  pauperis  was  rejected  by 
the  Subordinate  Judge.  The  decree,  however, 
omitted  to  order  the  recovery  from  the  plaintiff 
of  the  Court-fees  payable  on  the  plaint.  The  Col- 
lector applied  to  the  High  Court  under  its  extra- 
ordinary jurisdiction  for  the  rectification  of  the  de- 
cree. It  was  contended  that,  as  the  omission 
might  have  been  remedied  by  an  appeal  or  on  review, 
the  Collector  could  not  apply  under  the  extraordi- 
nary jurisdiction  of  the  Court.  Held,  on  the 
authority  of  the  Collector  of  Ratnagiri  v.  Janardan, 
I.  L.  R.  6  Bonn.  590,  that  no  appeal  by  Govern- 
ment would  lie  in  the  case,  and  that,  in  the  exercise 
of  its  extraordinary  jurisdiction,  the  High  Court 
would  rectify  the  decree  by  directing  the  plaintiff 
to  pay  the  costs  of  Government.  Collectob  of 
Ka^taba  f.  Rambhat     .     I.  Xj.  E.  18  Bom.  454 

See  Collectob  of  Tbichen'opoly  v.  Sivaba3iaka 
Kbishxa  Sastbigal  .         .    I.  Ij.  R.  23  Mad.  82 

where  it  was  held  that  s.  440  does  not  apply  to  the 
case  of  an  order  passed  under  s.  412. 

6. Security  for  costs — Civil  Pro- 
cedure Code,  1859,  ss.  342,  370.  An  Appellate 
Court  has  no  power  under  s.  370,  Act  VIU  of  1859, 
to  annex  to  its  order  the  condition  that  the  party 
allowed  to  appeal  should  give  security  for  costs. 
The  provisions  in  s.  342,  which  make  it  discretionary 
in  the  Appellate  Court  to  deman  1  security  for  costs, 
is  not  applicable  to  appeals  in  forma  pauperis  ;  and 
therefore  the  order  of  the  Judge  in  this  case  re- 
quiring security  for  costs  from  the  petitioner  after 
his  appeal  had  been  admitted,  and  after  the  Judge 
on  inquirj-  had  found  that  the  appellant  was  a  pau- 
per, was  set  aside.  Xcsseebooddeex  Biswas  v. 
Ujjul  Biswas       ...  17  "W.  R.  68 

Ciinl     Procedure 


Code,  1877,  s.  549.  A  suitor  in  forma  pauperis 
may  be  called  on  to  give  security  for  costs  under 
8.  549  of  the  Civil  Procedure  Code,  but  very  special 
grounds  must  be  shown  to  support  such  an  appli- 
cation. Nusseerooddeen  Biswas  v.  Ujjid  Bisuas, 
17  W.  R.  t8,  dissented  from.  Seshayyasgab  v. 
JArs-rxAVADix   .         .         ,    I.  L.  R.  3  Mad.  68 

See  also  ilA>*ECKJi  r.  Goolbai 

I.  L.  R.  3  Bom.  241 

8.  Ground  of  appeal— 5uj<  after 

rejection  of  claim  to  attached  property.  N  sued  to 
set  aside  the  sale  of  property  which  M  had  attached 
in  execution  of  a  decree  against  N's  husband's 
brother,  plaintiff  alleging  that  it  belonged  to  her 
husband  (though  the  latter's  objections  under 
8.  246,  CivU  Procedure  Code,  had  been  rejected)  and 
asking  for  a  declaration  of  her  right  and  title.  N 
obtained  a  decree,  and  both  J/ "and  the  auction- 
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purchaser  appealed  to  the  Judge  in  forma  pauperis' 
Held,  that  3/  had  good  ground  of  appeal  if  he  could 
prove  that  the  property  belonged  to  the  judgment- 
debtor.     In  the  mo  tier  of  Moshaollah  Khan' 

14  W.  R.  445 

0. Pauper  respondent — Respon- 
dent allowed  to  proceed  as  a  pauper — Power  of 
High  Court.  ^Yliere  a  respondent  is  allowed  in  the 
lower  Court  to  sue  in  forma  pauperis,  the  High 
Court  will  not  set  aside  that  order  on  motion,  on 
the  ground  that  it  has  been  improperly  obtained. 
In  the  matter  of  the  petition  of  Khodejooxiss  a 

7  W.  R.  486 

10. Filing  objections 

— Payment  of  stamp  duty — Court  Fees  Act,  s.  16 — 
Civil  Procedure  Code,  1859,  s.  34S.  A  pauper  re- 
spondent is  not  entitled  to  present  objections  at  the 
trial  of  an  appeal  without  payment  of  stamp  duty. 
Babaji  Habi  v.  RAJAEAii  Ballal 

I.  L.  R.  1  Bom.  75 

IL Civil    Procedure 


Code,  1882,  s.  561.  Objections  by  a  respondent  to  a 
decree  under  s.  561  of  the  Code  of  Civil  Procedure 
cannot  be  filed  in  forma  pauperis.  Babaji  Hari  v. 
Rajaram  Ballal,  I.  L.  R.  1  Bom.  75,  followed. 
Nabayaxa  v.  Kbishxa     .     I.  L.  R.  8  Mad.  214 

Bbojeshwaei  Dasi  v.  Gueoo  Chuex  Das 

I.  L.  R.  11  Cale.  735 


12. 


Civil    Procedure 


Code,  1882,  ss.  412  and  414 — Costs — Appeal  in 
forma,  pauperis — Withdrawal  of  appeal — Right  of 
Government  to  costs — Compromise  of  suit  pending 
appeal.  The  plaintiffs  filed  a  suit  in  forma  pauperis 
to  recover  ]X)ssession  of  certain  property.  The 
Court  of  first  instance  dismissed  the  suit.  There 
upon  the  plaintiffs  preferred  an  appeal  in  forma 
pauperis  to  the  High  Court.  Pending  the  appeal 
the  parties  entered  into  a  compromise,  under  which 
it  was  agreed  {inter  alia)  that  the  appeal  should  be 
withdrawn,  and  that  the  respondent  should  pay 
to  Government  the  Court -fees  which  the  plaintiffs 
were  liable  to  paj-  both  in  the  first  Court  and  in  the 
Court  of  appeal.  When  the  appeal  came  on  for 
hearing,  the  appellants  informed  the  Court  of  their 
intention  to  withdraw  from  the  appeal.  There- 
upon the  Government  pleader  intervened,  and  ap- 
plied for  an  order  directing  the  respondent  to  pay 
in  accordance  with  the  terms  of  the  compromise, 
all  the  costs  payable  to  Government  on  account  of 
institution  fees,  etc.,  in  the  first  Court  as  well  as  in 
the  Appellate  Court.  This  application  was  op- 
posed by  both  parties.  The  Government  pleader 
then  moved  the  Court  to  dispauper  the  appellants 
under  s.  414  of  the  Code  of  CivU  Procedure  (Act  XIV 
of  1882).  Held,  that,  the  appeal  having  been  with- 
drawn, no  order  could  be  made  either  under  s.  412 
or  under  s.  414  of  the  Code  of  CivU  Procedure. 
Held,  also,  that  it  was  not  open  to  the  Court  to 
order  the  respondent  to  pay  any  fees  on  the 
strength  of  any  agreement  between  the  parties.  Bai 

CEAZtDABA  V.  KCTEB  SaHEB  BaPU  SaHEB 

L  L.  R.  18  Bom.  464. 
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PAUPER-SUIT— coM<(^. 


13. 


2.  APPEALS— cow/(Z. 
Application    for    leave    to 


appeal— CocZe  of  Civil  Procedure  (Act  XIV  of  1SS2), 
ss,  404,  592 — Presentation  of  application  for  leave 
to  appeal  in  forma  pauperis — Necessity  for  personal 
application — Application  of  rules  in  Ch.  XXVI  after 
presentation  of  application.  The  provision  in  s.  404 
of  the  Code  of  Civil  Procedure,  which  requires 
an  application  for  permission  to  sue  in  forma 
pauperis  to  be  presented  (except  in  certain  circum- 
stances) by  the  applicant  in  person,  does  not  apply 
to  an  application  under  s.  592  to  be  allowed  to 
appeal  as  a  pauper.  After  an  application  has  been 
presented  under  s.  592,  all  action  taken  subsequent 
to  such  presentation  is,  by  the  terms  of  s.  592,  to  be 
subject  to  the  rules  contained  in  Ch.  XXVI  of 
the  Code,  but  the  presentation  of  the  application 
itself  is  not  subject  to  those  rules.  In  re  Narisi. 
I.  L.  R.  S  Mad.  504,  not  followed.  Mailthi  v. 
SoMAPPA  Baxta  (1902)     .  I.  L.  R.  26  Mad.  369 

14.  Presentation  of  appeal  by- 
agent  of  a  pardanashin  -woman — Letters 
Patent,  High  Courts,  1S65,  cl.  S — Presentation  of  ap- 
peal by  a  person  other  than  an  advocate,  vakil  or  at- 
torney of  the  Court,  or  a  suitor — Civil  Procedure 
Code,  ss.  640,  404,  592.  Where  an  appeal  in  forma 
pauperis  by  a  parda  nashin  woman,  who  had 
sued  as  a  piuper  in  the  Court  of  first  instance, 
was  presented  not  by  an  advocate,  vakil  or  at- 
torney of  the  Court,  nor  by  the  appellant  in 
person,  but  by  her  duly  authorized  agent,  it  was 
held  th:it  this  was  a  good  presentation,  clause  8 
of  the  Letters  Patent  notwithstanding.  Shiam 
Karan  v.  Raghunandan  Prasad,  I.  L.  R.  22  All. 
331,  distinguished.  Wazir-un-xitsa  v.  Ilahi 
Bakhsh  (1901)       .         .        I.  L.  R.  24  All.  172 

15.  Death  of  V^dAntiS— Civil  Pro- 
cedure Code,  ss.  401  et  seqq — Suit  in  forma  pauperis 
— Decree  passed  in  ignorance  of  plaititiff's  death — 
Consent  order  for  re-trial — Objection  to  plaintiff's 
representative  suing  in  forma  pauperis — Estoppel. 
The  plaintiff  in  a  suit  brought  in  forma  pauperis 
died,  but  in  ignorance  of  her  death  the  Court  passed 
a  decree  in  her  favour.  The  defendant  appealed, 
making  respondent  to  his  appeal  a  lady  whom  he 
alleged  to  be  the  legal  representative  of  the  deceased 
plaintiff.  On  this  appeal  an  order  was  passed,  by 
consent  of  parties,  sending  back  the  suit  to  be  re- 
tried on  the  merits  as  between  the  defendant  and 
the  person  nominated  by  him  as  plaintiff,  and  it 
was  so  re-tried,  and  a  decree  was  again  passed  in 
favour  of  the  plaintiff.  Held,  that  it  was  not  there- 
after open  to  the  defendant  to  object  that  there  had 
been  no  inquiry  into  the  right  of  the  representative 
of  the  orif'inal  plaintiff  to  sue  as  a  pauper.  Akbar 
HusAiN  V.  Alia  Bibi  (1902)     I.  L.  R.  25  All.  137 

16. Right  of  appeal— C(?;i7    Proce- 

diire  Code,  ss.  403,  409,  58S — Suit  in  forma  pauperis 
— Appeal — Propriety  of  order  allowing  plaintiff  to  sue 
in  forma  pauperis  not  a  ground  of  appeal.  Where 
after  consideration  of  an  application  for  leave  to  sue 
as  a  pauper,  the  Court  of  first  instance  has  allowed 
the  suit  to  be  instituted  in  forma  pauperis,  and  has 


PAUPER-SUIT— cowcW. 

2.  APPEALS— cowcM. 

passed  a  decree  in  favour  of  the  plaintiff,  it  is  not 
open  to  the  defendant  in  appeal  to  question  the  pro- 
priety of  the  first  Court's  or.ler  permitting  the 
plaintiff  to  sue  as  a  pauper.  Mumtazan  v. 
Rasulax  (1901)     .         .      I.  L.  R.  23  AIL  364 

j-i' Letters     Patent, 


High  Courts,  1865,  cl.  15,  "  Judgment " — Order 
refusing  leave  to  appeal  in  forma  pauperis.  There 
is  no  appeal,  under  cl.  15  of  the  Letters  Patent, 
against  an  order,  passed  by  a  single  Judge,  under 
s.  592  of  the  Code  of  Civil  Procedure,  refusing  leave 
to  appeal  in  forma  pauperis.  By  s.  592,  a  discretion 
is  vested  in  the  Judge  to  allow  or  disallow  the 
application,  and  an  order  passed  in  the  exercise 
of  such  a  discretion  is  not  a  "  judgment  "  within 
the  meaning  of  cl.  15  of  the  Letters  Patent.  Sri- 
ramulu  v.  Ramasam,  1.  L.  R.  22  Mad.  109  ;  Ven- 
katarama    Ayyar    v.    Madalai    Ammal,    I.    L.  R. 

23  31  ad.  169  ;  and  Srimantu  Raja  Durga  Naidu 
V.  Srimantu  Raja  Mallikarjuna    Naidu,    I.  L.  R. 

24  Mad.  358,  followed.  Appasami  Pillai  v.  Soma- 
stjxdka  Mudaliar  (1902)     I.  L.  R.  26  Mad.  437 

18, Reasons  for  granting  leave 

to  ap-pe&l— Civil  Procedure  Code  (Act  XIV  of 
1SS2),  s.  592,  proviso — Pauper  appeal — Leave — 
Reasons  for  granting  leave  to  be  recorded.  In 
granting  leave  to  appeal  .as  pauper  the  Court 
should  be  careful  to  see  that  the  proviso  to 
s.  592  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882)  is  satisfied.  The  Judge  or  Bench  admitting 
a  pauper  appeal  should  express  and  record  very 
briefly  the  reasons  for  granting  leave  so  that  the 
Bench,  before  whom  the  appeal  ultimately  comes, 
may  have  an  assurance  that  the  leave  was  properly 
given.     Sakubai   v.    Ganpat   (1904) 

I.  Ii.  R.  28  Bom.  451 
PAWISTEE. 
^  of  medal  or  military  decoration. 

See  Discipline — Army  Act,  1881,  s.  156 
I.  L.  R.  10  Mad.  108 

PAWNOR  AND  PAWNEE. 

<See  Contract  Act,  1872,  s.  178. 

I.  L.  R,  3  Calc.  264 

I.  L.  R.  4  Calc.  497 

I.  L.  R.  24  Bom,  458 

I.  L.  R.  30  AH.  165 

See  Limitation  Act,  1877,  Sch.  II,  Art. 

57  .         .         .      I.  L.  R.  24  All.  251 

See  Pawnee. 


Pawnor  and  paumee 

— Pawnor  not  owner  but  having  a  right  to  posses 
sion — Suit  by  owner  for  declaration  of  his  title.  A 
person,  who  had  obtained  possession  of  certain 
moveable  property  belonging  to  a  minor  in  the 
capacity  of  a  trustee,  and  who  had  been  allo-{ved 
to  retain  possession  of  such  property  after  the  minor 
came  of  age,  pawned  some  of  it  to  persons,  who 
were  found  to  have  acted,  negligently  perhaps, 
but  honestly  and  in  good  faith.     Edd,  that    the 
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PAWNOK  AWD  PAWNEE— concW. 
pled<^e  was   valid  but  the  owner  was  entitled  to  a 
declaration   of  his  right  to  redeem  the  articles  so 
pawned.     Sttsdak  Deo  v.  Bhagwax  Das  (1908) 

I.  L.  K.  30  AU.  165 
PAYMENT. 


See  IssTAUiEXTS. 
evidence  of- 


See  Bond 


L  L.  E.  1  Bom.  45 

8  W.  R.  316 

3  W.  R.  Mis.  23 


person,  from  prison — 


in    consideration     of    releasing 


See  CoxTRACT  Act,  s.  23 — Illegal  Cox* 
TBACTS  Gexerally  9  B.  L.  K.  Ap.  38 

-  made  under  forged  will — 

<Sce  Wnj. — Valtdity    of    Wnx. 

6  C.  W.  N.  787 

of  whole  debt  by  one  debtor — 

See  CoxTBiBrxiox,  Suit  for — Paymext 
OF  JoixT  Debt  by  oxe  Debtob. 

on  account  of  debt — 

iSefi  LnnTATTOX  Act,  1877,  s.  20. 

place  of — 

See   Pakki   Adat    System. 

I.  Ii.  R  33  Bom.  364 


8i>eeified  time  for — 


See    Costs — Special 
ixTO  Court 


5e2  LnuTATiox  Act,  1877,  Art.  66  (1871, 
Art.  65)    .         .1.  L.  R.  5  Calc.  21 

See  LnnTATiox'  Act.  1S77,  Sch.  n.  Art. 
179 — Order  for  Paymext  at  Speci- 
fied dates. 

PAYMENT  INTO  COURT. 

See  Bexgal  Rext  Act.  1S69.  s.  31. 

I.  Ii.  R.  4  Calc.  714 

I.  L.  R.  20  Calc.  498 

Ii.  R.  20  L  A.  25 

See  Bexgal  Texaxcy  Act,  s.  1.50. 

I.  L.  R.  30  Calc.  947 

See  Civil  Procedure  Code.  s.  257. 

I.  Ii.  R.  12  Mad.  121 


Cases — Paymext 
1  Bom.  70 
14  W.  R.  387 
X  Li.  R.  21  Bom,  502 


See  Decree — Coxstructiox  of  Decree 
— Paymext  ixto  Court. 

L  Ii.  R.  8  Calc.  528 
I.  L.  R.  3  ALL  775 

See   ExECUTiox    of   Decree — ^Mode   o^ 
ExECUTiox — Mortgage. 

I.  L.  R.  24  All.  479 


PAYMENT  INTO  COURT— c;n'^. 

S(e  IxTEREST — Miscellaxeous    Cases — 
Paymext  ixto  Court. 

3  B.  Ii.  R.  Ap.  105  :  12  W.  R.  50 

2  C.  L.  R.  183 

16  W.  R.  297  ;  304 

See  Practice — C!ivil     C.\se~ — Sale     by 
Registrar      .    I.  L.  R.  21  Calc.  568 

See  Right  of  Sctt — ^Sale  for  Arrears 
OF  Revexue     .    I.  Ii.  R.  13  AIL  195 


Sec  Texder 


L  Ii.  R.  16  Bom.  141 


1. 


Payment  of  charge  on  estate 


under  decree — A  uthority  to  make  deposit.  Where 
a  decree  treats  an  estate  as  primarily  liable  to 
discharge  a  debt  with  interest,  the  proprietor  (or 
his  heir)  has  a  right  to  pay  the  money  into  Court 
to  protect  himself  from  being  made  re5pon.=ible  to 
indemnify  the  sureties  ;  and  if  the  money  is  deposit- 
ed for  the  purpo.se  of  satisfying  the  decree,  it  is 
unnecessary  for  the  Court  to  inquire  whether  it 
was  deposited  under  authority  from  the  proprietor 
or  his  heir.     Bissessur  Sixgh  v.  Xni  Chax'd  Bose 

12  W.  R.  505 

Voluntary    payment — Arre^^t 


under  writ  of  attachment — Objection  b>j  judgment- 
debtor  to  money  being  taken  out.  Payment  of  money 
into  Court  by  a  judgment-debtor,  to  prevent  arrest 
under  a  writ  of  attachment,  is  not  a  voluntary  pay- 
ment ;  and  on  application  by  the  decree-holder  to 
take  the  money  out,  the  judgment -debtor  is  not 
limited  to  those  objections  only  which  he  raised 
to  the  right  of  the  decree-holder  at  the  time  of  pay- 
ing the  money  in.  Paresxath  Mookerjee  v. 
BixADiRAM  Sex 

4  B.  Ii.  R.  Ap.  25  :  13  W.  R.  29 

3, T^egal     necessity. 

Where  a  person,  in  order  to  save  his  indigo  factory 
from  sale  in  execution  of  a  decre«»  against  a  third 
person,  paid  the  amount  of  the  deceee  into  Court. 
Held,  that  the  payment  was  not  a  voluntary  pay- 
ment, but  one  made  under  legal  necessitv.  Rt-m- 
ZAX  Ali  v.  Soorujbhax    .         .       7  W.  R.  403 

4. Property    unin- 

cumhcred  with  mortgage  lien.  WTiere  a  plaintiff 
suing  to  obtain  property  unincumbered  by  a  pre- 
vious mortgage  pays  into  Court  the  amount  due 
under  the  lien  of  the  defendant  as  mortgagee,  and 
states  that  he  has  an  objection  to  the  sum  being 
appropriated  to  the  payment  of  that  lien,  he  has  no 
cause  of  action  against  the  defendant.  Toolsee 
Dutt  JIisser  v.  Brojomohux  Thakoor 

9  W.  R.  323 


5. 


Money    paid    un- 


der wrong  order  of  Court.  Money  paid  over  at  th? 
instance  of  a  judgment-creditor  or  under  a  wrong- 
ful order  of  Court  may  be  recovered  by  means  of  a 
suit  ia  the  Civil  Court.  Omaxath  Roy  Chowdhry 
V.  SuKoop  Chuxder  Bose    .         .  10  W.  R,  485 

e.    Payment    to   stay 

sale  in  execution  of  decree — Suit  to  recover.  Cer- 
tain property  which  had  been  mortgaged  to  the 
plaintiS  by  a  bond  executed   by  J  Z)  on  2oth  Feb- 
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PAYMENT  INTO  COUB-T—conld. 
ruary  1867  was  sold  to  him  in  execution  of  a  decree 
passed  upon  that  bond  on  3rd  September  1868.  Be- 
fore such  sale,  but  after  the  above  mortgage,  the 
property  was  attached  by  the  first  defendant  in 
execution  of  a  decree  of  1865  (i.e.,  J  D^s  equity 
of  redemption  was  attached),  and  a  part  of  the  pro- 
perty was  sold.  The  sale  was  set  ai=ide  for  irregu- 
larity, but  the  attachment  remaining  the  first  de- 
fendant resumed  proceedings  in  execution  and  got 
an  order  for  sale,  when  the  plaintiff  released  it  from 
liability  to  such  sale  by  paying  into  Court  the  money 
due,  which  he  now  sought  to  recover.  Held,  that 
the  first  defendant  had  a  right  to  sell  the  right  and 
interest  of  J  D  in  the  property,  and  was  therefore 
entitled  to  keep  the  money  which  saved  the  sale. 

GOSSAIN   MUXRAJ   POOBEE   V.    DeEN   DyAL  LaLL 

20  W.  E.  20 

7.  Payment  by  auc- 
tion-purchaser of  mortgage-decree  against  his  pur- 
chase. Auction  purchasers  with  notice  of  a  mort- 
gagee's lien  are  liable  to  pay  off  the  mortgage,  and 
to  satisfy  any  decres  which  the  mortgagee  may 
obtain  in  regard  to  the  property  in  a  suit  pending  at 
the  time  of  the  purchase.  Such  decree  cannot  be 
satisfied  by  payment  into  Court,  unless  the  mort- 
gagee has  the  means  of  immediately  taking  the 
money  out  of  Court  or  acquiesces  in  such  payment 
as  payment  to  himself.  Land  Mortgage  Bank 
V.  Ram  Rttttun  Neogy     ,        .     21  "W.  E.  270 


8. 


Payment  to  pro- 
P  lent  money  to  S  upon  a 


tect  -property  from  sale. 

specially  registered  tumsook  pledging  immoveable 
property,  and  afterwards  obtained  a  decree  under 
Act  XX  of  1866,  s.  53,  for  principal  and  interest. 
Jlore  than  four  years  later,  he  brought  a  further 
suit  against  S  to  recover  the  interest  due  under  the 
same  bond.  Meanwhile  plaintiffs  also  lent  money  to 
S  under  a  bond  by  which  the  same  property  Avas 
pledged,  and  also  recovered  a  decree  in  execution  of 
which  the  property  was  sold.  P  then  proceeded  to 
attach  the  same  property  in  execution  of  his  second 
decree,  when  plaintiffs  objected  under  Act  VIII  of 
1859,  s.  246,  but  ineffectually  ;  and  after  that,  to 
protect  the  projjerty  which  they  had  purchased, 
they  paid  a  sum  of  money  into  Court  which  was 
subsequently  taken  out  by  P.  They  now  sued 
to  recover  that  money.  Held,  that,  under  the  cir- 
cumstances, the  payment  of  the  money  into  Court 
was  not  a  voluntary  payment,  and  the  plaintiffs 
were  entitled  to  recover  it.  MrTHOOEA  Mohttn 
Roy  Chowdhey  v.  Pearee  Mohux  Shaha 

23  W.  E.  344 


9. 


Payment  into  Government 


treasury — Purchase-money — Civil  Procedure  Code, 
s.  308 — Purchase  in  execution  of  decree — Pules  of 
High  Court  of  21st  June  1882.  Under  the  Rules 
of  the  High  Court,  dated  21st  June  1882,  a  pay- 
ment into  the  Government  treasury  is  equivalent 
to  a  payment  into  Court  for  the  purposes  of  s.  308 
of  the  Code  of  Civil  Procedure,  1882.  Srintvasa 
Bhatta  r.  Malayachan  Mannadi 

I.  L.  E.  7  Mad.  211 


PAYMENT  INTO  COVRT-contd. 

10.  Payment  by  purchaser  into 

the  Post  Office  within  time — Money  'not 
received  by  the  Court  until  after  expiration  of  time 
allowed  by  section — Civil  Procedure  Code,  1882, 
s.  307.  A  purchaser  at  an  execution  sale  was  bound 
under  s.  307  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882)  to  pay  the  balance  of  the  purchase-monev 
into  Court  on  the  19th  June  1896.  On  the  17th 
June  he  paid  in  the  amount  to  the  Post  Office  at 
Yellapur,  and  obtained  a  money  order  which  he 
sent  to  the  Nazir  of  the  Court.  The  Nazir  did  not 
receive  the  money  until  the  22nd  June.  Held,  that 
the  payment  was  not  in  time.  The  Post  Office  is^ 
not  the  agent  of  the  Court,  and  the  purchaser  was 
bound  to  see  that  the  money  reached  the  Court  in 
time  to  satisfy  the  requirements  of  s.  307.  Ram- 
chaxdra  Keishn.\pa  v.  Belya 

I.  L.  E.  22  Bom.  415 


11. 


Order    in    execution    that 


defendant  pay  money  into  Court — Appeal  by 
plaintiff  against  order — Payment  into  Court  by 
defendant — Befusal  of  plaintiff  pending  appeal  to 
take  money  out  of  Court — Attachment  of  the  money 
so  paid  in  by  another  creditor  of  defendant  and  pay- 
ment to  him — Subsequent  application  by  plaintiff 
in  execution  for  payment — Effect  of  his  previous 
refusal.  In  execution  of  a  decree  against  the 
defendant  obtained  by  the  plaintiff,  an  order 
was  made,  directing  the  defendant  (inter  alia)  to 
pay  into  Court  the  sum  of  B140-8-0.  Both  parties 
appealed  against  this  order,  but  pending  the  appeals 
the  defendant  paid  the  amount  into  Court.  The 
plaintiff,  however,  refused  to  take  it,  on  the  ground 
that  he  had  appealed  against  the  order  under 
which  it  was  paid  in,  and  the  Court  subsequently 
passed  an  order  that  the  money  should  be  returned 
to  the  defendant.  But  before  this  could  be  done, 
the  money  was  attached  by  a  third  person,  in  execu- 
tion of  his  decree  against  the  defendant  and  a  few 
days  afterwards  the  money  was  paid  over  to  him. 
Shortly  afterwards  the  appeal  against  the  order 
directing  the  defendant  to  pay  R140-8-0  to  the 
plaintiff  was  heard  and  the  order  was  confirmed. 
Thereupon  the  plaintiffs  applied  in  execution  (inter 
alia)  for  paj'ment  of  the  sum  of  R140-8-0.  The 
defendant  contended  that  he  had  already  paid  it. 
The  Subordinate  Judge  directed  the  defendant  to 
pay  this  sum  into  Court  within  one  month.  The 
defendant  appealed  to  the  District  Court,  who  con- 
firmed the  order  of  the  Subordinate  Judge.  The 
defendant  then  appealed  to  the  High  Court.  Held, 
that  the  orders  of  the  lower  Courts  should  be 
reversed.  "When  the  defendant  paid  the  R140-8-0 
into  Court  in  execution  of  the  decree,  the  Court  held 
the  money  on  account  of  the  plaintiff,  and  the 
plaintiff,  who  had  not  obtained  a  stay  of  execu- 
tion, could  not  refuse  to  take  it  because  an  appeal 
was  pending.  The  plaintiff 's  refusal,  therefore,  to 
take  the  money  out  of  Court  did  not  justify  the 
Subordinate  Judge  in  treating  the  money  aa  the 
defendant's  and  in  ordering  it  to'  be  paid  to 
another  judgment-creditor  of  the  defendant  with- 
out his  having  in  any  way  expressc-  his  assent  to- 


(     92S9     ) 


DIGEST  OF  CASES, 


(    9290    ) 


PAYMENT  INTO  COURT— condd. 

the  money  being  so  treated.     Lakshmax  Dadaji 
r.  Damodar  AiiBADAS        L  Ii.  H.  15  BonL  681 


12. 


Forfeiture  of  deposit — Ciri7 


Procedure  Code  (Act  ^i  ^'  of  18S2),  s.  307— Default  of 
purchaser  at  Court-''<'l^  'o  pay  /«S  amount.  S.  307 
of  the  Ckxie  of  Civil  Procedure  is  imp^ratire,  and 
must  be  given  effect  to.  Where  a  purchaser  at  a 
Court-sale  makes  default  in  paying  the  full  amount 
of  the  purchase-money,  the  deposit  must  be  for- 
feited. The  fact  that  the  decree-holder  and  th3 
judgment  debtor  do  not  ask  for  a  re-sale,  but  con- 
sent to  the  orisrinal  sale  being  allowed  to  stand,  is 
no  reason  whvthe  Government  should  forego  th.- 
forfeiture.  Sambasiva  Ayyar  r.  VYorsADASAMi 
(1901)  .     I.  K  E,  25  Mad.  535 

PAYMENT  TO    STAY   OR    SET   ASIDE 
SALE. 

See  CoNTEiBrxios,  srrr  for— VoLryxAKY 

PAY3IEXT. 

See    Co-SHABERS — General    Plights    rs- 

JorsT  PROPERTY     .     14  B,  L».  B,  155 

I.  li.  R.  9  Calc.  377 

I.  li.  B.  22  Calc.  800 

See  MoxEY  Had  a>-d  Received. 

8  B.  li.  B.  418 

See  Patmext  i>"to  Court. 

See  Sale  for  Arrears   of  Rent: — De- 

posrr  to  Stay  Sale. 
See  Sale  for  Arrears  of  Revestx — 

Deposit  to  Stay  Sale. 

iSe€  Volttn-tary  Payment. 

I.  li,  B,  25  Cale.  305 
1  C.  W.  N.  458 
PEACE. 

See  RECOcyiZAXCE  to  keep  Peace. 

PECUNIABY  LOSS. 

See  Crdhxal  Pbocedttbe  Code.  s.  144. 
13  C.  W.  N.  188 
PEDIGBEE. 

See     Evidence — Crvn.     Cases — Miscel- 
LASEors  Documents — Pedigree. 

I.  li.  E.  10  Mad.  362 
I.  li.  B.  32  Calc.  84 
proof  of — 

See  Evidence  Act  (1  of  1872),  s.  9. 

L  li.  E.  18  AIL  98 

See  Evidence  Act,  I  of  1872.  s.  32. 

4  C.  L.  B.  173 

I.  li.  B.  9  AH  467 

I.  li.  R  12  Calc.  219 

L  li.  B.  13  Cale.  42 

I.  li.  E.  24  Calc.  265 

I.  li.  B.  26  Calc.  236 

li.  B.  27  L  A.  183 

I.  li.  E.  17  All.  456 

li.  B.  22  I.  A.  139 

I.  li.  B.  30  All.  510 

VOL*  IV 


PENAIi    CODE    (ACT   XLV  OF  1860). 
See  Whipping     .  I.  L.  B.  16  Bom.  357 

application  of— 

See  Jurisdiction  of  Criminal  Court— 
General  Jurisdiction — Offesce  com- 
mitted ON  THE  High  Seas. 

I.  Lu  E.  25  Bom.  636 


—   exceptions  m — 

See   Charge — Form  of  Charge — Gene- 
ral Cases      .      L  L.  E.  4  Calc.  124 

See  Eviden-ce  Act,  1872,  s.  105. 

L  li.  E.  4  Calc.  124 

ss.  1,  2— 


See  Criminal  Proceedixgs. 

I.  L.  B.  13  Mad.  353 

s.  4  (a) — Information  io  police  of  fakirtg 

auray  or  detaining  tcife.  The  word  "  complaint  " 
referred  to  in  s.  199  of  the  Code  of  Criminal  Proce- 
dure means  a  "  complaint  "  as  defined  bv  s.  4  (a)  of 
that  Code.  Jatra  Sheikh  v.  Beazut  Sheih,  I.  L.  R. 
20  Calc.  4S3,  referred  to.  Taea  Prosad  T.^tta  v. 
Emperor  (1904)  .  8  C.  W.  N.  17 

8.19— 

See  Sajnctiox  for  Prosecution — Where 
Sa>"ction'  is  necessary  or  Other- 
wise   .         .      L  li.  E.  23  Mad.  540 


s.  21— 


See  Public  Servant. 

I.  li.  E.  28  Calc. 


344 


Rules  framed  under,  by 

Chief  Presidency  Magistrate — Rule  8 — Rule  that 
in  a  Bench  of  tux>,  the  opinion  of  Chairman  shall 
prevail — Inconsistency  tcith  Code — Ultra  vires.  Rule 
8  of  the  Rules  framed  by  the  Chief  Presidency 
Magistrate  in  1900,  under  s.  21  of  the  Criminal  Pro- 
cedure Code,  is  inconsistent  with  the  provisions  of 
the  Code  in  so  far  as  it  directs  that  in  a  Bench  com- 
posed of  two  members,  the  decision  of  the  Chair- 
man shall  prevail.  It  is  also  arbitrary  and  not  con- 
sonant with  natural  justice.  Hen*ey  Wakefield 
V.  Harav  Sabdar  (1904)  .     8  C.  W.  N.  862 


s.  21  el.  (?>; 


See  La>-dmarks.  I.  L.  R.  30  Calc.  1084 


1. 


ss.  21  and  99 — Public  servant 

— Gorait  in  the  district  of  Gorakhpur.     Held,  that 

a  gorait  is  a  public  servant  within  the  meaning  of 

ss.  21  and  99  of  the  Penal  Code.     Emperor  i-.  Sidhu 

I.  li.  E.  26  ALL  542 


2. 


ss.  21,  161 — Clerk  to  a  Sub-Regis. 


irar — Illegal  gratification — Registration  Act  {III  of 
1877),  ss.  6  to  14,  69,  84.  A  clerk  appointed  by  a 
Sub-Registrar,  and  paid  out  of  an  aUowance  given 
to  the  Sub-Registrar  is  not  a  "  public  servant  " 
within  the  meaning  of  s.  21  of  the  Penal  Code. 
Bhagwati  Sahai  r.  Emperor  (1905) 

I.  li.  B.  32  Calc.  664 
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PENAL    CODE    (ACT    XLV    OF  I860)— 

conid. 


3. 


ss.  21,  186 — Pvhlic  servant — Ob- 


struction to  a  public  servant — Clerk  in  the  cess-collec- 
tion department  of  a  District  Municipality — 
Bombay  District  Municipal  Act  {Bom.  Act  III  of 
1901).  A  clerk  in  the  cess-collection  department 
of  a  District  Municipality  constituted  under  the 
Bombay  District  Municipal  Act  (Bom.  Act  III  of 
1901)  is  a  public  servant  within  the  meaning  of 
s.  21,  cl.  10,  of  the  Indian  Penal  Code  (Act 
XLV  of  1860)  ;  and  any  obstruction  offered  to 
him  in  execution  of  his  duties  is  an  offence  punish- 
able under  s.  186  of  the  Code.  Emperor  v. 
Babulal  (1908)      .         .     I.  L.  B.  33  Pom.  213 

ss.   22,  24— 

^ee  Theft  I.  L.  R.  10  Mad.  186  ;  255 

I.  li.  E.  15  Bom.  702 

I.  li.  B.  22  Calc.  669  ;  1017 

I.  L.  B.  27  Calc.  501 

s.  23— 

See  Crimixal  Breach  of  Trust. 

6  C.  W.  K".  203 
ss.  23,  24— 

See  Cheating         .        22  W.  B.  Cr.  82 
s.  24— 


See  Criminal  Breach  of  Trust. 

6  C.  W.  N.  203 

See  Rioting  .      I.  L.  B.  15  All.  22 

ss,  24,  25— 

See  Forgery         .     I.  L.  E.  8  All.  653 

I.  L.  R.  10  Calc.  584 

I.  li.  B.  5  All.  217  ;  221 

I.  L.  B.  7  All.  403  ;  459 

I.  L.  B.  19  Calc.  380 

I.  L.  B.  15  All.  210 

I.  li.  B.  25  Calc,  512 

5  C.  W.  N".  897 

ss.    28,    231 — Counterfeiting    coin — 

Definition — Intention.  In  order  to  constitute  the 
offence  defined  by  s.  231  of  the  Penal  Code,  it  is  not 
necessary  that  the  counterfeit  coin  should  be 
made  with  the  primary  intention  of  its  being  passed 
as  genuine  :  it  is  sufficient  if  the  resemblance  to 
genuine  coin  is  so  close  that  it  is  capable  of  being 
passed  as  such.  Emperor  v.  Qadir  Bakhsh 
(1907)        ....     I.  li.  B.  30  All.  93 


—   ss.  29,  30— 

See  Forgery 


34— 


2  B.  L.  B.  A.  Cr.  12 

4  Bom.  Cr.  28 

2  Mad.  247 

11  "W.  B.  Cr.  15 


See  Accomplice     I.  L.  B.  14  Bom.  115 

See  Bengal  Excise  Act  (VII  of  1878), 
s.  53     .         .     I.  li.  B.  29  Calc.  496 

^-ee  Murder     .         .     13  C.  W.  IS.  680 

See    Unlawful   Assembly. 

I.  L,  B,  8  Calc.  739 


PENAL 

contd. 


CODE    (ACT    XLV    OF  I860)— 
-  ss.  34,  326— 


See  Dying  Declaration. 

I.  L.  B. 
—  s.  35— 


36  Calc.  659 


See  Penal  Code,  s.  71. 

8  C.  W.  N.  305  ;  483 

—  s.  41— 

See     Pleader — Removal,     Suspension 

AND  Dismissal  .  I.  L.  E.  17  All.  498 

L.  B.  22  I.  A.  19 

—  s.  44— 

See  Criminal  Intimidation. 

I.  L.  B.  30  Calc.  418 
8.  52— 

See  Culpable  Homicide. 

I.  L.  B.  14  Calc.  566 
See  Wrongful  Restraint. 

I.  L.  B.  12  Bom.  377 

—  ss.  52,  499,  Excep.  (9)— 
See  Defamation. 


s.  59— 


See  Sentence- 
s.  62— 


L  L.  B.  36  Calc,  375 
13  C,  W.  N.  340 

-Transportation. 


See  Forfeiture  of  Property. 

8  W.  B.  Cr.  35 
12  "W.  B.  Cr.  17 
—  ss.  62,  124A— 


See  Confiscation. 

I.  L.  B.  34  Calc.  986 

ss.      62,       ^06— Criminal         breach 

of  trust — Sentence.  Held,  that  the  special  sentence 
provided  for  by  s.  62  of  the  Indian  Penal  Code  is  a 
sentence  which  should  only  be  inflicted  in  rare  cases 
— those  in  which  crimes  of  an  atrocious  nature  are 
exposed  or  in  which  offences  have  been  committed 
under  aggravated  circumstances.  Queen  v.  Ma- 
homed Akhir,  12  W.  R.  Cr.  17,  followed.  Emperor 
V.  Amrit  Lal  (1906)  .         .     I.  L.  B.  29  AIL  25 

ss.  64,  65,  67- 

See  Sentence — Imprisonment — Imprison- 
ment IN  DEFAULT  OF  FiNE. 

6  Mad.  Ap.  40 

16  W.  B.  Cr.  42 

5  Bom.  Cr.  61 

I.  L.  B.  6  All.  61 

I.  L.  B.  18  Bom.  400 

I.  L.  B.  18  Mad.  490 

L  L.  B.  10  Mad.  165  ;  166  note 

I.  L.  B.  22  Mad.  238 

ss.  65,  67— 

See  M.A.GISTRATE,  Jurisdiction  of — 
Special  Acts — Bengal  Act  III  of 
1863      .         .         .     10  W.  E.  Cr.  30 

See  Sentence — Imprisonment — Imprison- 
ment generally. 

I.  L.  R.  1  All.  461 
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PENAL    CODE    (ACT    XLV    OF  i860)  — 

contd. 
8.  70— 

See  Appeal  is  Crimtn-ai.  Case — Cbimtsal 
Pbockdxjee  Code. 

I.  li.  K.  23  All.  497 

See  Fine      ...     5  Bom.  Cr.  63 
I.  L,  R.  20  Cale.  478 

8.  71— 


See  Sentence — CTT>rrLATivE  Sentences. 
Criminal  trespass — In- 


leniion  in  one  same  as  common  object  in  the  other — 
Separate  sentences,  if  lawful — Criminal  Procedure 
Code  (Act  V  of  1898),  s.  35,  illustration.  Where 
an  accused  person  was  found  with  several  others  to 
have  entered  upon  another  person's  land  with  the 
■common  object  of  cutting  crops  standing  on  it,  and 
in  prosecution  of  that  common  object  hurt  was 
caused  : — Held,  that  the  accused  person  could  not  be 
convicted  and  sentenced  for  criminal  trespass  under 
B.  447  of  the  Penal  Code  in  addition  to  a  conviction 
and  sentence  for  rioting  under  s.  147  of  the  Penal 
Code,  the  common  object  of  the  riot  and  the  inten- 
tion in  the  criminal  trespass  being  substantially  the 
same  in  the  case.  Illustration  in  s.  35,  Criminal 
Procedure  Code,  referred  to.  Bhttp  Singh  v.  Em- 
PEBOE  (1904)  .         .         .         .     8  C.  W.  N.  305 

88.  71,    147,    Q42—Eioting — Common 


object  of  unlawful  assembly,  wrongful  confinement 
— Wrongful  confinement — Separate  sequences  for 
rioting  and  wrongful  confinement,  if  legal.  Sepa- 
rate sentences  for  wrongful  confinement  and  rioting 
are  not,  having  regard  to  the  provisions  of  s.  71  of  the 
Penal  Code,  legal  when  the  common  object  of  the 
unlawful  assembly  is  the  wrongful  confinement  of 
the  complainant  and  is  the  essential  ingredient  in  the 
constitution  of  the  offence  under  s.  147  of  the  Penal 
Code.  Eamdihal  v.  Empress,  3  C.  W.  N.  174, 
referred  to.  Alum  Sheikh  v.  Shahzada  Singh 
BuKKTTNDAZ  (1904)  .         .         .    8  C.  W.  H".  483 

ss.  71,  147, 149,  362— i?i"o<t>ii?      and 


■grievous  hurt  not  committed  individually  by  accused. 
Held,  that  it  is  illegal  to  pass  separate  sentences 
for  the  offence  of  rioting  and  grievous  hurt 
upon  persons,  who  are  not  proved  to  have  individu- 
aUy  committed  any  acts  to  cause  such  grievous  hurt, 
but  are  guilty  of  that  offence  under  s.  149  of  the 
Penal  Code.  Nilrnoni  Poddar  v.  Queen-Empress, 
I.  L.  R.  16  Calc.  442,  followed.  Sahadev  Aher  v. 
Emperob  (1904)     .         .         .       8  C.  W.  N.  344 

s.  72— 

See  Sentence — CT:Mxn.ATiVE  Sentences. 
I.  L.  R.  12  Mad,  36 

See  Sentence — General  Cases. 

7  W.  E.  Cr.  13 
88.  73,  74— 

See  Sentence — Solitary  Confinement. 
I.  li.  B.  6  AIL  83 
3  B.  L.  E.  A.  Cr.  49 


PENAL 

corUd. 


CODE    (ACT    XLV  OF   I860)— 


s.  75— 

See  Charge — Form  of  Charge — General 
Cases      .         .     L  L,  R.  9  Mad.  284 

jSee  Sentence — CriirLATivE  Sentences. 
I.  L.  E.  11  AIL  393 

See  Sentence — Sentence  after  pbeti- 
ors  Conviction. 

—  8.78— 

See  Arrest — Civil  Arrest. 

3  W.  E.  Cr.  53 

s.  79— 

See  Trespass — General  Cases. 

23  W.  E.  Cr.  4 

See  WEONGFrL  Confinement. 

L  L.  R.  30  Calc.  95 

See  Wrongful  Restraint. 

I.  L.  R.  12  Bom.  377 
I,  L.  R.  21  Calc.  885 

s.  81  and  s.  323 — Act  likely  to  cause 


harm,  done  without  a  criminal  intent  and  to  prevent 
other  harm — Causing  hurt.  The  accused  was  a  sepoy 
in  a  native  infantry  regiment.  On  the  occasion  of  a 
fire  in  the  city  of  Ahmednagar,  he  and  the  rest  of  his 
company  turned  out  to  assist  in  extinguishing  it. 
He  with  other  sepoys  was  stationed  by  their  officer 
with  orders  to  keep  clear  a  space  in  front  of  the  burn- 
ing house,  and  not  to  allow  any  one  not  in  uniform 
to  intrude  on  that  space.  The  police  under  the  city 
chief  constable  were  also  engaged  at  the  fire,  and  on 
some  one  of  them  coming  round  from  the  rear,  they 
were  warned  off  by  the  sentries.  A  fracas  between 
the  soldiers  and  the  police  took  place,  and  the  chief 
constable  was  kicked  by  the  accused.  For  this  he 
was  charged  before  the  Magistrate,  and  fined  for 
voluntarily  causing  hurt  under  s.  323  of  the  Penal 
Code.  In  evidence  it  appeared  that  the  police  at- 
tempted to  force  the  military  guard,  which  had  been 
posted  as  above  stated,  and  it  was  further  proved 
that  the  chief  constable  was  not  in  uniform,  and 
that  the  accused  did  not  know  who  he  was.  It  was 
not  alleged  that  the  kick  was  unnecessarily  violent. 
Held,  that  the  conviction  was  bad.  The  Magistrate 
having  found  that  the  chief  constable  was  not  in 
uniform,  and  that  the  accused  did  not  know  who  he 
was,  the  kick  was  justifiable  as  given  in  good  faith 
for  the  purpose  of  preventing  much  greater  harm 
under  s.  81  of  the  Indian  Penal  Code,  and  as  a 
means  of  acting  up  to  the  military  order.  Queen- 
Empress  V.  BosTAN         .     I.  L.  R.  17  Bom.  626 

8.  83— 


See  Stolen  Property — Offences  relat- 
ing TO     .         .     L  L.  R.  6  Mad.  373 


Capacity  for  doing  wrong — 

In  construing  s.   83   of  the   Penal  Code, 


L  — 

Malice, 

the  capacity  of  doing  that  which  is  wrong  is  not 
so  much  to  be  measured  by  years  as  by  the 
strength  of  the  offender's  understanding  and 
judgment.      The    circumstances   of    a    case    may 
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PENAL    CODE    (ACT   XLV  OP  1860)- 

contd. 
s.  83 — conc'd. 


disclose  such  a  degree  of  malice  as  to  justify  the 
application  of  the  maxim  malitia  supplet  (Btatem. 
Qfeex  v.  Auioyx    .         .         .     1  "W.  B,.  Cr.  43 


2. 


Capacity  of  under- 


sianding  to  commit  offence.  An  objection  that 
the  accused  is  of  such  an  age  as  not  to  have  attained 
sufficient  maturity  of  understanding  to  judge  of  the 
nature  and  consequences  of  his  conduct  is  not  one 
of  a  preliminary  character,  but  rather  a  matter  of 
defence  to  be  considered  with  the  other  issues  arising 
in  the  case.  Where  the  accused  is  over  seven  years  of 
age  and  under  twelve,  the  incapacity  to  commit  an 
offence  only  arises  where  the  child  has  not  attained 
sufficient  maturity,  etc.  :  such  non-attainment  would 
have  apparently  to  be  specially  pleaded  and  proved. 
The  "  consequences  of  his  conduct  "  mentioned  in 
s.  83,  Penal  Code,  are  not  the  penal  consequences  to 
the  offender,  but  the  natural  consequences  which 
flow  from  a  voluntary  act.  Queex  v.  Lttkhim 
Agradaxxie  .         .         .     22  "W.  B.  Cr.  27 


s.  84— 

See  Insanity 


I.  L.  R.  10  Bom.  512 
I.  L.  R.  12  Mad.  459 
I.  L.  R.  14  Bom.  564 
I,  L.  R.  22  Calc.  817 
I.  L.  R.  23  Calc.  604 
I.  L.  R.  28  Calc.  613 
I.  Ii.  R.  29  Calc.  493 

Unsoundness    of   mind. 


— Knoidedge  of  the  nature  of  the  act.  Where 
the  accused  cut  his  wife's  throat  without  any  ration- 
al motive,  and  was  captured  at  once  without  any 
attempt  on  his  part  to  escape  or  offer  resistance, 
and  the  evidence  showed  that  before  the  commis- 
sion of  the  offence  he  suffered  from  a  failure  of 
reasoning  powers,  and  also  that  he  entertained 
delusions  as  to  dangers  which  threatened  his  wife  : —  j 
Held,  that  the  facts  proved  unsoundness  of  mind 
which  prevented  the  accused  from  knowing  the 
nature  of  his  act,  and  that  s.  84  of  the  Penal  Code 
applied.     Dil  Gazi  v.  Emperor  (1907) 

I.  L.  R.  34  Calc.  686 


ss.  84,  85— 

See  Insanity    .     I.  L.  R.  29  Calc.  493 

s.  88— 

See  Ci'lpable  Homicide. 

I.  L.  R.  14  Calc.  566 

^   8.94- 

See  Accomplice.     I.  L.  R,  14  Bom..  115 

See  Offence  under  Threat. 

10  W.  R.  Cr.  48 

—  s.  95— 


(See  Criminal  Breach  of  Trust. 

I.  L.  R.  29  Calc.  489 

Sec  Hurt — Causing  Hurt. 

24  W.  R.  Cr.  67 


PENAL    CODE     (ACT    XLV   OF  I860)— 

contd. 

s.  95 — concld. 

See  Offence  relating  to  Documents. 

I.  L.  R.  12  Mad.  148 

See  Theft    .         .         .5  Bom.  Cr.  35 

ss.  96,   97,    99,   100,    304:— Private 


defence,  right  of — Limits  of  the  right.  The  de- 
ceased S  and  three  others  who  formed  his  party 
attacked  with  lathi es  the  accused  B  and  his  party, 
three  in  number,  as  the  result  of  a  quarrel.  One  of 
the  party  of  the  deceased  struck  a  blow  on  the 
accused  which  felled  him  to  the  ground.  The 
accused  rose  up  and  inflicted  a  blow  on  the  head 
of  S,  which  fractured  his  skull  causing  death  within 
a  short  time.  Held,  that  under  the  circumstances 
of  the  case  the  accused  did  not  exceed  his 
right  of  private  defence  by  inflicting  the  blow  on 
the  head  of  the  deceased,  as  the  circumstances 
were  such  as  reasonably  caused  the  apprehension 
that  grievous  hurt  would,  but  for  his  action,  have 
been  the  consequence  of  the  attack  that  was  being 
made  upon  him.  A  man  in  the  predicament  of 
the  accused  could  not  be  expected  to  judge  too 
nicelv.  Bhut  Nath  Dome  v.  The  King-Emperor 
(1909)  ....     13  C.  W.  N.  1180 

ss.  96,  104— 

See  Private  Defence,  Right  of. 

20  W.  R.  Cr.  36 

ss.  96  to  106— 

*See  Private  Defence,  Right  of. 

See  Rioting         .     I.  L.  R.  24  All.  298 
ss.  97.  99, 147— 

See  Private  Defence,  Right  of. 

See  Rioting      .     I.  L.  R.  24  Calc.  686 
I.  L.  R.  33  Calc.  295 


s.  99- 


See  Absconding  Offender. 

I.  L,  R.  29  Calc.  417 

*See  Thumb  Impressions. 

I.  L.  R.  30  Calc.  97 

;See  Wrongful  Restraint. 

I.  L.  R.  12  Bom.  377 


. . Right  of  private  de- 
fence of  body — Extent  of  right.  The  view  that  a 
person  should  not  exercise  his  right  of  self-defence 
if  by  running  away  he  can  avoid  injury  from  his 
assailant,  places  a  greater  restriction  on  the  right 
of  private  defence  of  the  body  than  the  law  requires. 
The  extent  to  which  the  exercise  of  the  right  will  be 
justified  will  depend  not  on  the  actual  danger,  but 
on  whether  there  was  reasonable  apprehension  of 
such  danger.  Alingal  Kunhinayan  v.  Emperor 
(1905)  .         .         .         .      L  L.  R.  28  Mad.  454 

ss.  99,  101,  104, 147— 

See  Rioting       .     I.  L.  R.  35  Calc.  103 

.    SB.  99,  147 — Private  defence,  right  of 

— Police-officer  executing  illegal  order  of  Magistrate 
— Attachment   of   crops — Criminal   Procedure   Code 
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8.  99 — condd. 


PENAIi    CODE    (ACT    XLV   OF  I860)— 
contd. 


{Ad  V  of  1898),  s.  145.  Although  an  order  to  the 
Police  purporting  to  be  made  under  s.  145  of  the  Ck)de 
of  Criminal  Procedure,  directing  them  to  take  charge 
of  some  crop  in  dispute,  may  not  be  strictly  legal,  yet 
when  in  execution  of  such  order  the  police  went  to 
the  spot  where  the  crop  was  stored  and  after  an- 
nouncing the.  order  simply  proposed  to  guard  it. 
Held,  that  the  accused  in  seizing  several  men  of  the 
police  party  and  carrying  them  off  into  confinement 
had  exceeded  their  right  of  private  defence.  Bhai 
Lai  Chovcdhry  v.  Emperor,  6  C.  W.  N.  680  ;  s.c. 
J.  L.  R.  29  dak.  417  ;  Queen-Empress  v.  Jogendra 
Nath  Mukerjee,  I.  L.  B.  24  Calc.  320 ;  Adhar 
Midday  v.  The  Empress,  5  C.  W.  X.  391 ;  Vma 
Charan  Singh  v.  The  King-Emptror,  6  C.  W.  N.  164, 
referred  to.     Bhola  Mahto  v.  Emperor  ( 1905) 

9  C.  W.  »".  125 


_  88.  99, 147, 148,  362— 
See  PaoTixG      .     I.  L.  B.  36  Calc.  298 


88.  99  and  353— Assatdiing      public 

servant  in  the  execution  of  his  duty — Vaccinator 
attempting  to  vaccinate  a  child  forcibly — Bight 
of  private  defence.  A  vaccinator  attempted  to 
Taccinate  a  child  against  the  wishes  of  its  father. 
The  father  and  some  of  his  relations  intervened 
and  assaulted  the  vaccinator,  but  did  not  do  him  any 
particular  harm.  Held,  that  the  child 's  father  and 
other  relations  were  perfectly  justified  in  inter- 
fering, and  under  the  circumstances  could  not  be 
said  to  have  acted  in  excess  of  their  right  of  private 
defence.  Mangobind  iluchi  v.  Empres*.  3  C.  W.  N. 
€27,  followed.     Emperob  r.  Bahal  (1906) 

L  li.  B.  28  AIL  481 

88.  103  (4),  141  (4),  147,  323,  324^ 

See  Rioting      .     L  L.  B.  36  Calc.  865 

_ 8. 105— 

See  Prtvats  Defexce,  Right  of. 

13  W.  B.  Cr.  64 
I.  L.  E.  14  Bom,  441 
I.  L.  B.  16  Calc.  206 

See  Uyi.Awrcx  Assembly. 

12  W.  B.  Cr.  43 

ss.  107, 108,  109— 


See  Abetmext. 

See  Conspiracy.    I.  .t».  E.  28  Calc.  797 

s.  108A— 

See  JuBisDicTios  of  Criminal  CbcBT — 
Offences  committed  only*  p.4btly-  in 
ONE  District — Abetment. 

I.  Ij.  B.  24  Bom.  287 

—  8. 109— 

See  Abetment    .  7  C.  W.  H".  556 

I.  D.  B.  24  Mad.  523 

See  Bigamy  .     6  C.  W.  N.  343 


8.  109 — contd. 


471— 


See  (^ABGE — Form  of  (?habge — For- 
gery   .         .     L  L.  B.  30  Calc  822 

See  Obishs^l  Proceedings. 

I.  L.  B.  28  Calc.  104 

See  Jurisdiction  of  Crimin.vl  Court — 
Offences  committed  only  partly  in- 
one  District — Abetment. 

I  L,  B.  19  Bom.  105 

See  Kidnapping  .    I.  L.  B.  8  Calc.  969 

See  XnsANCE — Public  Nuisance  under 
Penal  Code  .     L  L.  B.  14  Mad.  364 

See  Sanction  for  Prosecution — Na- 
ture, Form  and  Sufficiency'  of  Sanc- 
tion .         I.  L.  B.  30  Calc.  905 

See  Sanction  for  Prosecution — Where 

Sanction  is  necessary  or  otherwise. 

L  li.  B.  20  Mad,  8 

_  8S.  109,  U4,  124  (a)— 

See  Criminal  Procedure  Code,  ss.  K'6, 
200,  225,  287,  537. 

L  L.  E.  32  Mad.  3 

ss.   109,  183,   352,  403,  414,  420, 


See  Joint  Tri.\l,  Sanction. 

I.  L.  B.  31  Calc.  664  ;  1053 

88.  109  and   366 — Kidnapping    from 


lawful  guardianship — Kidnapping  not  a  continuing 
offence — Abetment.  One  Musammat  Chunia,  by 
making  certain  false  representations  to  the  mother  of 
Jiwania,  a  married  girl  of  eleven  years  of  age,  in- 
duced her  to  part  \\'ith  the  custody  of  her  daughter. 
Chunia  took  the  girl  away  from  her  ov^ti  village  to  a 
neighbouring  village,  where  she  was  joined  by  one 
Tika.  Thence  Chunia  and  Tika  took  the  girl  about 
\vith  them  from  place  to  place  making  unsuccessful 
attempts  to  dispose  of  her  in  marriage,  until  they 
were  arrested  by  the  chaukidar  of  Tiabpur,  on  his 
being  informed  that  an  attempt  had  been  made  to 
sell  the  girl  in  that  village.  Upon  these  findings 
Chunia  was  convicted  of  the  otience  punishable 
under  s.  366  of  the  Penal  Code  and  Tika  of  abetment 
of  that  offence,  following  the  ruling  in  The  Queen  v. 
Samia  Kaundan,  I.  L.  B.  1  Mad.  173.  On  appeal  to 
the  High  Court,  that  of  Chunia  was  summarily 
rejected.  As  to  Tika,  it  was  held,  dissenting  from 
The  Queen  v.  Samia  Kaundan  and  agreeing  ^vith  the 
view  taken  in  Queen-Empress  v.  Bam  Sundar, 
I.  L.  B.  19  All.  109,  and  Bakhal  Xikari  v.  Queen- 
Empress,  2  C.  W.  N.  81,  that  the  offence  of  kidnap, 
ping  being  completed  as  soon  as  the  minor  was 
actually  taken  out  of  the  custody  of  her  guardian, 
Tika  could  not  properly  be  convicted  of  abetment  on 
the  hypothesis  that  the  offence  was  a  continuing 
one.  But,  inasmuch  as  there  was  evidence  on  the 
record  that  the  assistance  given  by  Tika  in  attempt- 
ing to  dispose  of  the  girl  Jiwania  was  the  result  of  a 
conspiracy  entered  into  before  the  kidnapping  took 
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s.  109 — concld. 

place,  the  conviction  of  Tika  for   abetment   of  kid- 
napping was  sustained.     Empekor  v.  Tika  (1904) 
;.  L.  R.  26  All.  197 

s.  114— 


See  iMst,  s.  304A 
8ee  Abetmext 


13  C.  W.  N.  362 

4  Mad.  Ap.  37 

7  W.  R.  Cr,  49 

8  Bom.  Cr.  164 

10  Bom.  497 

2  C.  W.  N".  49 

I.  L.  R.  27  Calc.  566 

4  C,  W.  TS.  309 

-See  Bengal  Excise  Act  (VII  of  1878), 

s.  53  .         .       I.  L.  R.  29  Calc.  496 

See  Theft  .         .      8  W.  R.  Cr.  59 

.S^ee  U>'LAWFUL  Assembly. 

5  C.  W.  N.  250 

—  ss.  114, 119, 193,  210— 


See  Prosecution,  Order  fob. 

I.  li.  R.  35  Calc.  133 

ss.     114,    149,    319— Theft— Abettor 

present  when  act  committed — Ingredient  of  offence — 
Theft  committed  in  prosecution  of  common  object  of 
tinlawful  assemhly — Separate  sentences,  when  legal. 
When  an  accused  person  is  found  to  have  been  a 
member  of  an  unlawful  assembly,  the  common 
object  of  which  was  to  commit  trespass  and  theft, 
and  it  is  found  that  theft  was  actually  commit- 
ted by  certain  members  of  the  unlawful  assembly, 
and  it  is  not  found  that  that  person  himself  com- 
mitted any  theft  by  removing  any  property,  or  that 
he  had  made  any  preparation  for  committing  any 
theft  or  aiding  any  one  in  the  commission  of 
theft : — Held,  that  the  accused  cannot  be  properly 
convicted  of  an  offence  under  s.  379  read  with  s.  114 
of  the  Penal  Code.  Abhi  Misser  v.  Lachmi  Narain, 
I.  L.  R.  27  Calc.  566  :  s.c.  4  C.  W.  N.  546  referred 
to.  Separate  sentences  might  have  been  passed, 
however,  under  ss.  114,  144  and  379.  Full  Bench 
decision  in  Nilmoney  Poddar  v.  Queen-Empress, 
I.  L.  R.  16  Calc.  442,  discussed  and  distinguished. 
Hansa  Pathak  v.  Bansi  Lal  Das  (1904) 

8  O.  W.  N.  519 

ss.  114,   199,   466 — False  declaration 

— Registrar  of  Mahomedan  marriages  if  bound  or 
authorised  to  take  evidence — Forgery  of  public  register 
— Abetment — Jury — Misdirection.  Where  one  A'', 
by  personating  P  before  the  Mahomedan  Registrar 
of  Marriages,  obtained  the  registration  of  P's 
divorce  from  his  wife,  and  the  appellant  identi- 
fied X  as  P  before  the  Registrar  : — Held,  that  the 
appellant  was  not  guilty  of  an  offence  under  s.  199 
of  the  Penal  Code,  inasmuch  as  the  Registrar  was 
not  bound  or  authorised  by  law  to  receive  his  state- 
ment in  evidence.  But  whether  he  was  guilty  of  an 
offence  under  s.  \\^  of  the  Penal  Code  would  depend 
chiefly  on  whether  he  knew  that  X  was  not  P  or  had 
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no  knowledge  \\hether  he  was  P  or  not.  Held, 
that  the  Judge  had  fairly  put  the  evidence  on  this 
point  to  the  jury.  Yasin  Sheikh  (Akonda)  v. 
Emperor  (1905)         .         .         .     9  C.  W.  N".  69 

s.  116— 

See  Kidnapping    .     I.  L.  R.  1  Mad.  173 

See  Police  Magistrate. 

1  B.  L.  R.  O.  Cr.  39 

21  W.  R.  Cr.  9 


Commission    op 
1  Agra  Cr.  37 


See  Public  Servant 

s.  118— 

»S'ee    Information     i 
Offence 

—  s.  120— 

See  False  Evidence — Fabricating  False 
Evidence       .     1  Ind.  Jur.  O.  S.  105 

—  s.  121— 

See  Forfeiture  of  Property. 

8  B.  L.  R.  83 

See  Waging  War  against  the  Queen. 

7  B.  L.  R.  63 
s.  124A— 


See  Sedition. 


1. 


-  'Exciting   disaffec- 


tion towards  Government — Disapprobation  of  doings 
of  Government,  expression  of.  "  Disaffection  "  and 
"  disapprobation  "  explained,  and  s.  124A  referred 
to  and  explained  to  the  jury.  Queen-Empress  v. 
JoGENDRA  Chunder  Bose      I.  L.  R.  19  Calc.  35 


2. 


Evidence —  Writ- 


ings showing  intention  or  animus — Letters  of  contri- 
butors published  in  newspapers — Disaffection. 
The  accused,  who  was  the  editor,  proprietor,  and 
publisher  of  the  "  Kesari  "  newspaper,  was  charged 
under  s.  124A  of  the  Penal  Code  with  exciting,  and 
attempting  to  excite,  feelings  of  disaffection*"  to 
Government  by  the  publication  of  certain  articles, 
etc.,  in  the  "  Kesari  "  in  its  issue  of  the  1.5th  June 
1897.  In  order  to  show  the  intention  of  such, 
publications,  counsel  for  the  prosecution  tendered  in 
evidence  a  certain  letter  signed  "  Ganesh  "  which 
appeared  in  the  issue  of  the  "  Kesari  "  of  May  4, 1897. 
Objection  was  taken  that  it  was  not  admissible, 
inasmuch  as  letters  to  newspapers  often  express 
opinions  which  are  not  the  opinions  of  the  editor  and 
publisher.  Held,  that  the  letter  was  admissible  to 
show  intention  and  animus.  S.  124A  of  the  Penal 
Code  explained.  Meaning  of  the  word  "  disaffec- 
tion." Queen-Empress  v.  Bal  Gangadhab  Tilak 
I.  L.  R.  22  Bom.  112 


3. 


Seditious  publica- 
disaffection  "    in 


tion — Disaffection.  The  word 
s.  124 A  of  the  Penal  Code  is  used  in  a  special  sense 
as  meaning  political  alienation  or  discontent,  a  spirit 
of  disloyalty  to  the  Government  or  existing  author- 
ity.    An  attempt  to  excite  feelings  of  disaffection  to 
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s.  124A— con<<f. 


the  Government  is  equivalent  to  an  attempt  to  pro-    i 
duce  political  hatred  of  Government  as  established    I 
by  law,  to  excite  political  discontent,  and  alienate    j 
the  people  from  their  allegiance.    This  meaning  of    i 
the  word  "  disaSection  "  in  the  main  portion  of  the    j 
section  is  not  varied  by  the  explanation.     Per  Pak-    ; 
soxs,  J. — ^The  word  "  disaffection  "  used  in  s.  124A 
of  the  Indian  Penal  Code   cannot  be  construed  as    \ 
meaning  an  absence  of,  or  the  contrary  of,  affection 
or  love,  that  is  to  say,  dislike  or  hatred,  but  is  used 
in  its.  special  sense  as  signifying  political  alienation 
or  discontent,  that  is  to  say,  a  feeling  of  disloyalty  to 
the  existing  Government  which  tends  to  a  disposi- 
tion not  to  obey,  but  to  resist  and  subvert  the  Gov- 
ernment.    Per     Raxade,    J. — "  Disaffection  "     is 
not  a  mere  absence  or  negation  of  love  or  good- will, 
but  a  positive  feeling  of  aversion  which  is  akin  to 
disloyalty,  a  defiant  insubordination  of  authority, 
or  when  it  is  not  defiant,  it  secretly  seeks  to  alienate 
the  people  and  weaken  the  bond  of  allegiance  and 
prepossesses  the  minds  of  the  people  with  avowed 
or  secret  animosity  to  Government, — a  feeling  which 
tends  to  bring  the  Government  into  hatred  or  con- 
tempt by  imputing  base  and  corrupt  motives  to  it, 
and  makes  them  indisposed  to  obey  or  support  the 
laws  of  the  realm,  and  which  promotes  discontent 
and  public  disorder.     Queex-Emfbess     v.     Ram- 
CHAKDRA  Nakaya>-        .      I.  L.  B.  22  Bom.  152 

Exciting   disaffec- 


tion— Meaning  of  the  term  "  disaffection  "  explained. 
Any  one  who,  by  any  of  the  means  referred  to  in 
8.  i24A  of  the  Penal  Code,  excites,  or  attempts  to 
excite,  feelings  of  hatred,  disUke,  ill-will,  enmity,  or 
hostility  towards  the  Government  established  by  law 
in  British  India,  excites  or  attempts  to  excite,  as  the 
case  may  be,  feelings  of  "  disaffection  "  as  that  term 
is  used  in  s.  124A.  Such  feelings  are  necessarily 
inconsistent  with  and  incompatible  with  a  disposi- 
tion to  render  obedience  to  the  lawful  authority 
of  Government  and  to  support  that  Government 
against  unlawful  attempts  to  subvert  or  resist 
it.  The  term  "  disaffection  "  may  be  taken  as 
synonymous  with  "  disloyalty."  The  ordinary 
meaning  of  the  term  "  disaffection  "  as  used  in 
8.  124A  is  not  varied  by  the  explanation  appended  to 
that  section.  When  a  person  is  charged  with  having 
committed  the  offence  punishable  under  s.  124A  of 
the  Penal  Code,  his  intention  may  be  inferred  from 
one  particular  speech,  article,  or  letter,  or  from  that 
speech,  article,  or  letter  considered  in  conjunction 
with  what  such  person  has  said,  written,  or  pub- 
lished on  another  or  other  occasions.  Where  it  is 
ascertained  that  the  intention  of  such  person  was  to 
excite  feelings  of  disaffection  to  the  Government 
established  by  law  in  British  India,  it  is  immaterial 
whether  or  not  the  words  spoken,  written,  or  pub- 
lished could  have  the  effect  of  exciting  such  feelings 
of  disaffection,  and  it  is  immaterial  whether  the 
words  were  true  or  were  false,  and,  except  on  the 
question  of  punishment,  or  in  a  case  in  which  the 
speaker,  writer,  or  publisher  is  charged  with  having 
excited  such  feelings  of  disaffection,  it  is  immaterial 
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whether  or  not  the  words  did  in  fact  excite  such 
feelings  of  disaffection.  Queen-Empress  v.  Jogendra 
Chunder  Bose.  I.  L.  R.  19  Calc.  35  ;  In  re  the  petition 
of  Bal  Gangadhar  Tilak,  I.  L.  R.  22  Bom.  112,  re- 
ferred to.       QUEEX-E>IPBESS  V.  AilBA  Pk.4SAD 

I.  L.  E.  20  Ail.  55 


5 

rai. 


Sedition — "  Stca- 


incitement  to  secure.  The  incitement  of  the 
members  of  a  public  meeting  to  exert  themselves 
to  secure  "  suraraj  "  does  not  amount  to  the  offence 
of  sedition  under  s.  124A  of  the  Penal  Code,  and  is 
consequently  not  within  the  purview  of  s.  108  of  the 
Criminal  Procedure  Code.  Bexi  Bhcshav  Roy  >: 
Empebor  (1907)      .         .     L  L.  E.  34  Calc.  991 


6. 


Criminal     Proce- 


dure Code,  ss.  225  and  537 — Actual  words  used,  need 
not  be  stated  in  charge  or  proved  in  prosecution  under 
8.  124 A  of  the  Indian  Penal  Code — Evidence  Act, 
SS.159  and  160 — Relevancy  of  ruytes  of  speeches.  Held, 
per  Bessox  and  Wallis,  JJ. — The  gist  of  an 
offence  under  s.  124A  of  the  Indian  Penal 
Code  is  the  bringing  or  attempting  to  bring  into 
hatred  or  contempt,  or  the  exciting  or  attempting 
to  excite  disaffection  towards  His  Majesty,  etc. 
If  an  offence  under  s.  124A  is  committed  by 
words  spoken,  the  requirements  of  the  law  are  satis- 
fied if  the  charge  gives  such  a  description  of  the 
words  used  as  is  reasonably  sufficient  to  enable  the 
accused  to  know  the  matter  with  which  he  is 
charged,  i.e.,  if  the  charge  states  the  words  used 
with  substantial,  though  not  absolute,  accuracy ; 
and  it  is  enough  if  the  substance  of  the  words  proved 
to  have  been  used  is  the  same  as  that  of  the  words 
set  out  in  the  charge.  Even  if  the  words  or  the 
substance  of  the  words  used  are  not  entered  at  all 
in  the  charge,  this  wiU  be  only  an  irregularity 
which,  under  s.  225  of  the  Code  of  Criminal 
Procedure,  will  not  vitiate  a  conviction  unless  such 
omission  has  misled  the  accused  and  occasioned  a 
failure  of  justice,  Chithamharam  Pillai  v.  Em- 
peror, I.  L.  R.  32  Mad.  37,  referred  to.  Per 
Saxkaras-Naib,  j. — Where  a  person  is  charged 
under  s.  124A  with  exciting  disaffection  or 
bringing  His  Majesty  into  hatred  or  contempt,  the 
exciting  of  disaffection,  and  not  the  utterance  of 
seditious  words,  is  the  gist  of  the  offence  and  the 
charge  need  not  set  out  the  words,  nor  need  the 
words  themselves  be  proved.  It  is,  however,  quite 
different  where  the  person  is  charged  with  attempt- 
ing to  excite  disaffection.  Attempt  implies  inten- 
tion, and  a  man's  intention  must  be  gathered  from 
the  words  used  by  him  and  not  from  what  others 
rightly  or  wrongly  understood  him  to  mean.  In 
such  cases  the  words  themselves  are  the  gist  of  the 
offence  and  they  ought  to  be  set  out  in  the  charge  ; 
and  whether  set  out  or  not  must  be  proved.  Where 
the  words,  though  not  actually  in  the  charge, 
are  indicated  with  sufficient  certainty  and  the 
accused  knows  the  words  for  which  he  is  tried,  the 
defect  in  the  charge  can  be  cured  under  s.  225 
or  537  of  the  Code  of  Criminal  Procedure.  What 
otight  to  be  contained  in  a  charge  is  a  different 
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PENAL    CODE    (ACT    XLV    OE    1860— 

contd. 

s.  124:A—contd. 

question  from  what  ought  to  be  proved  to  secure  a 
conviction  ;  and  although  the  omission  to  state  the 
exact  words  may  not  vitiate  the  charge,  the  words 
themselves  must  be  proved  to  convict  a  person  for 
attempting  to  excite  disaffection.  Where  a  person 
records,  not  the  actual  words  u-ed,  but  i^  imply 
notes  of  the  impression  made  on  his  mind  by  a 
speech,  such  notes  are  inadmissible  under  s.  160 
of  the  Evidence  Act  to  prove  the  actual  words  used. 
Mylapoee     Keishx.\sami     v.     Emperor  (1909) 

I.  L.  B.  32  Mad.  384 


PENAL    CODE    (ACT    XLV   OP  1860)— 

contd. 

s.  124A — concld. 


7. 


Declaration  under 


Act  25  of  1867,  presumptive  evidence  of  liability  as 
printer  and  publisher — Criminal  liability  of  proprie- 
tor of  a  newspaper — Authority  of  proprietor  to  pub- 
lish, proof  of — S.  14  of  the  Evidence  Act.  A 
person,  making  a  statutory  declaration  under 
Act  XXV  of  1867  that  he  is  the  printer  and  pub- 
lisher of  a  newspaper,  is  presumably  liable  as  such 
printer  or  publisher,  but  may  rebut  such  pre- 
sumption. Ramasami  v.  LoganutJta,  I.  L.  R.  9 
Mad.  387,  390.  The  liability  of  a  proprietor 
is  not  governed  by  the  Act  and  depends  upon  differ- 
ent considerations.  The  ground  of  liability  in  his 
case  is  that  he  authorised  the  publication  of  the 
incriminating  article.  The  authority  may  be  estab- 
lished by  direct  proof  or  as  a  reasonable  inference 
from  all  the  facts  of  the  case.  Under  s.  14  of 
the  Evidence  Act,  it  is  open  to  the  Court  to  pre- 
sume that  the  proprietor,  having  the  control  of  the 
paper,  authorises  the  publication  of  the  matter 
which  appears  in  it.  Such  a  presumption  may  be 
improper  in  the  case  of  a  large  paper,  with  a  sepa- 
rate editor  responsible  for  the  selection  and  publi- 
cation of  the  literary  matter  ;  but  in  the  case  of  a 
petty  paper,  with  no  responsible  editor  and  pub- 
lished under  the  eye  of  the  proprietor,  the  presump- 
tion might  be  reasonable  though  it  would  be  open 
to  him  to  rebut  such  presumption,  by  showing  that 
the  publication  was  in  fact  not  authorised  by  him. 
Though  no  authority  to  publish  libellous  matter  may 
have  been  originally  given,  such  authority  may  be 
inferred  from  the  conduct  of  the  parties,  such  as  the 
publication  of  other  libellous  matter  without  any 
remonstrance  or  interference  from  the  proprietor 
when  it  has  come  to  his  knowledge.  Other  issues 
of  the  same  paper  containing  libellous  matter  are 
relevant  as  evidence  to  prove  such  authority.  Mere 
absence  of  the  proprietor  at  the  time  of  the  publica* 
tion  of  the  libel  will  not  rebut  such  presumption 
if  during  such  absence  he  exercises  complete  control 
over  the  paper.  The  English  law  on  the  subject  dis- 
cussed. Queen  v.  Holbrook,  4  Q.  B.  D.  42,  referred 
to.  Haeisarvothama  Rao  v.  Kixg-Emperok 
(1909)  .         .         .         .     I.  L.  R.  32  Mad.  338 


8. 


ss.  124A,  IbZA.— Sedition— Pro- 
etc.,    between    classes — Publication, 


moting  enmity, 
what  constitutes — Criminal  Procedure  Code  (Act  V  of 
1898),  ss.  225,  233,  234,  235,  236  and  237— Charges 
— Joinder  of  charges — Misjoinder  of  charges.  The 
accused  was  charged  at  one  trial  with  having  com- 
mitted offences  punishable  under  ss.  124A  and  153A 


of  the  Indian  Penal  Code,  on  two  charges,  one  with 
respect  to  each  of  the  two  articles  he  published  on 
different  dates  in  his  newspaper  called  the  "  Hind 
Swarajya."  At  the  trial  there  was  no  other  evidence 
of  the  publication  of  the  newspaper  in  Bombay  ex- 
cept the  declaration  made  by  the  accused  under 
the  Press  Act,  and  the  depositions  of  witnesses  who 
received  the  newspaper  in  Bombay  as  Government 
servants  in  their  capacity  as  such.  The  accused  was 
convicted  on  both  the  charges  and  sentenced  sepa- 
rately on  each  of  them.  It  was  contended  in  appeal 
that  there  was  no  evidence  of  the  publication  of  the 
newspaper  in  Bombay,  and  that  there  was  a  mis- 
joinder of  charges  vitiating  the  trial.  Held,  that 
the  evidence  on  record  was  sufficient  to  prove  the 
publication  of  the  newspaper  in  Bombay.  Held, 
further,  that  the  trial  was  not  bad  as  there  had  been 
no  misjoinder  of  charges.  Emperor  v.  Tribho- 
VANDAs  (1908)       .         .       I.  L.  B.  33  Bom.  77 

ss.  124A,  499,  Excep.  4-— 

Set  Sedition     .      I.  L.  B.  35  Calc.  141 

s.  141^ 

See  Bengal  Excise  Act,  s.  4. 

I.  L.  B.  24  Calc.  324 

See  Rioting      .     I.  L.  B.  16  Calc.  206 

See  Unlawful  Assembly. 

- clause  second — 

See  Warrant  of  Attachment. 

I.  L.  B.  29  Calc.  244 

ss.  141,  302, 149— 

See  Charge      .      I.  L.  B.  36  Calc.  281 

s.  143— 

See  po--t,  s.  186  .   I.  L.  B.  30  Calc.  285 


See  Absconding  Offender. 

I.  L.  B.  29  Calc.  417 

See  Security  to  keep  the  Peace. 

I.  L.  B.  35  Calc.  315 

See  Unlawful  Assembly. 

I.  L.  B.  9  Calc.  639 

7  N.  W.  209 

I.  L.  B.  14  Mad.  128 

5  C.  W.  N.  368 

I.  L.  B.  25  Mad.  624 

Order  for  security  to  keep  the 

peace  on  conviction  under  ss.  143,  379,  Penal  Code 
— Finding,  but  not  conviction,  of  criminal  intimi- 
dation— Legality  of  order.  A  conviction  under 
s.  143  or  379  of  the  Penal  Code  is  not  of  itself 
sufficient  to  sustain  an  order  under  s.  106  of  the 
Criminal  Procedure  Code,  although  such  conviction, 
coupled  with  findings  bringing  the  case  within  the 
scope  of  s.  106,  may  sustain  an  order  thereunder. 
But  in  such  case  these  findings  must  be  clear  and 
e^-pHcit,  and,  moreover,  if  the  finding  be  that  the 
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PENAL  CODE    (ACT    XLV    OF    I860)— 

conid. 

8.  143 — concld. 


accused  was  guilty  of  criminal  intimidation,  the 
section  expressly  requires  that  the  conviction  must 
also  be  for  that  offence  in  order  to  sustain  an  order 
under  the  section.  Kishobe  Sikcak  r.  KrsG- 
Empebob(1904)     .         .         .       8C.  W.  N.  517 


—  ss.  143, 144, 147  to  149— 

See  Sestexce — CuMm-ATiVE  Sestbxces. 

8.  144r- 


See  UjTLAWJKiiL  Assembly. 

5  C.  W.  N.  250 
I.  L  E.  24  Mad.  124 

—  8.146— 


See  RioTTSG 


I.  L  R.  13  Mad.  148 


—  8.147— 

See  CBiMEfAL  Pbocedube  Code,  s.  437. 
5  C.  W.  N.  72 
Sec  KiDXAPPrsG     .  6  C.  "W.  N.  208 

iSec  Police  Act  (V  of  1861V  ss.  17.  19. 

I.  L.  R.  28  Calc.  411 
See  Petvate  Defexce.  Right  of. 

I.  li.  R.  16  Calc.  206 

L  L.  E.  24  All.  143 

-Sec  RioTTSG       .     I.  L.  R.  16  Calc.  206 

I.  li.  R.  26  Calc.  574 

I.  L  E.  15  All  22 

I.  L.  R.  24  Calc.  686 

W.  R.  1864,  Cr.  61 

I.  L  E.  24  AIL  298 

See  Wabbast  of  Attachment. 

I.  L.  R.  29  Calc.  244 


—  88. 147, 148, 149— 
See   UsLAWTLT.   Assembly. 

ss.  147, 149,  326— 
See  RiOTrsG     .     I.  L.  R.  36  Calc.  827 

88.   147,    4A7— Separate  sentences,  if 

laictid.  Illustration  in  s.  35  of  the  Criminal 
Procedure  Code,  referred  to.  Bhtp  Sixgh  »•. 
Empebob  (1904)     .         ,         .     8  C.  W.  19.  305 


8.148— 


See   HuBT — Gbietous   Hurt. 

6  C.  W.  N.  98 
See  Un^lawful  Assembly. 

7  C.  W.  H".  512 

Lathi — "  Deadly  veapon."  The 
question  whether  or  not  a  lathi  is  a  "  deadly 
weapon  "  within  the  meaning  of  s.  148  of  the  Penal 
Code  is  a  question  of  fact  to' be  determined  on  the 
special  circumstances  of  each  case  as  it  arises. 
Qteen-Empress  v.  Xatht  .     L  li.  E.  15  AIL  19 


PENAL    CODE    (ACT    XLV  OF  1860)— 

conid. 

8.149— 

See  Chabge  to  Jfry — Misdirection. 
L  L.  R.  29  Calc.  379 

See  HrRT — GEiEVors  Htet. 

6  C.  W.  H".  98 

See  PoucE  Act  iV  of  1S61  ,  ss.  17    19. 
L  L.  R.  28  Calc.  411 

See  Uxlawftl  Assembly. 

7  C.  W.  N.  512 
— 8.150— 

See  UxLAWFCL  Assembly. 

I.  L.  R.  29  Calc.  214 
S.151— 


See  UxLAWFTTL  Assembly. 

I.  L,  R.  7  Bom.  42 

8.152— 

See  Sextence — CrMirLATivE  Sentences. 
I.  L.  E.  19  Calc.  105 

Assaulting  or  obstruct- 
ing public  servant  in  discharge  of  his  duties — 
Charge,  form  of — General  charge.  S.  152  of  the 
Penal  Code  contemplates  an  assault  or  obstruc- 
tion to  some  particular  public  servant,  and  where 
the  charge  against  accused  persons  as  framed 
was  merely  to  the  effect  that  they  assaulted  and 
obstructed  '"  members  of  the  Police  force  '"  in  the 
discharge  of  their  duties,  etc.  : — Held,  that  a  con- 
viction under  that  section  coxild  not  be  supported. 
Febasat  r.  Qceen-Empbess 

I.  L.  E.  19  Calc.  105 

8. 153— 

See   Reogion,   Offences  relattng  to. 
I.  L.  E.  26  Mad.  554 


L   Wantonly    giving 

provocation  ictth  intent  to  cause  riot — Abetment  of 
not  by  the  public — Penal  Code,  s.  117.  In  August 
189.3  a  riot  took  place  in  Bombay  between  Hindus 
and  Musalmans.  The  excitement  caused  by  the  riot 
had  not  entirely  subsided,  when  the  accused  com- 
posed and  published  a  poem,  giving  an  ac-count  of 
the  outbreak,  and,  incidentally,  extolling  certain 
cleisses  of  the  Hindu  community,  namely,  the  Ghatis 
and  Kamatis,  for  the  brave  resistance  which  they 
had  offered  to  the  Mahomedan  rioters.  The  poem 
extoUed  the  Ghatis  and  Kamatis,  and  then  followed 
these  Lines  :  '"  May  God  give  glory  to  you,  confer  joy 
on  you,  night  and  day  !  Fight  again  for  your 
country's  good  !  Brave,  brave  are  the  Kamaris  ! 
Why  fear  for  dying,  brother,  why  fear  for  dying  ? 
Sooner  or  later,  but  only  once,  a  man  has  to  die."' 
The  poem  was  written  in  Gujarati,  a  language  not 
ordinarily  spoken  by  the  Ghatis  and  Kamatis,  or 
even  by  the  Mahomedans.  It  did  not  appear  that 
any  copies  of  the  work  were  distributed  among  the 
people  who  had  taken  part  in  the  riot,  nor  did  any 
fresh  riot  take  place  subsequently  to  the  publication 
of  the  work.  The  accused  were  prosecuted  and 
convicted  under  ss.  117  and  153  of  the  Penal  Code 
(XLV  of  1860)  on  the  ground  that  the  lines  quoted 
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PENAL    CODE    (ACT    XLV    OF  i860)— 

contd. 

s.  153 — condd. 

above,  specially  the  words  "  Fight  again,"  were  a 
direct  instigation  to  the  Ghatis  and  Kamatis  to 
renew  the  disturbances.  Held,  that  the  meaning  of 
the  passages  complained  of  was  to  be  gathered  from 
the  whole  poem.  The  general  spirit  of  the  poem 
\\as  clearly  in  favour  of  peace  and  reconciliation. 
It  consisted  from  beginning  to  end  of  a  lamentation 
over  the  riots  and  the  destruction  and  death  they 
had  caused,  and  of  repeated  counsel  to  peace  and 
harmony  between  Hindus  and  Mahomedans.  And 
there  was  nothing  to  indicate  that  the  author's 
intention  was  to  instigate  the  Hindus  or  provoke 
the  Mahomedans  to  renew  the  disturbances.  The 
words  "  Fight  again  "  were  no  doubt  objectionable, 
but  it  would  not  be  a  proper  construction  of  the 
words  to  allow  them  to  override  the  whole  context 
of  the  work.  The  composition  could  not  be  regard- 
ed as  an  "  illegal  act,"  and  its  publication  was  not 
"  malignant  "  or  "  wanton  "  within  the  meaning  of 
s.  153  of  the  Penal  Code.  Queex-Empress  v. 
Kahaxji  .         .         .  I.  L.  R.  18  Bom.  758 


"  Wantonly  "- 


Police  Act  (F  o/  1861)  s.  30 — Disobedience  to 
orders  of  police  as  to  conduct  of  a  procession.  Where 
certain  persons  taking  part  in  a  religious  procession 
gratuitously  disobeyed  the  orders  of  the  police 
concerning  the  manner  in  which  such  procession 
was  to  be  conducted,  ^^ith  the  result  that  a  riot  was 
only  averted  by  bringing  armed  police  upon  the 
scene,  it  was  held  that  the  persons  concerned  acted 
— though  not  "  malignantly  " — yet  "  wantonly  " 
within  the  meaning  of  s.  153  of  the  Indian  Penal 
Code,  and  were  properly  convicted  under  that  sec- 
tion. Held,  also,  that  a  conviction  under  s.  153 
of  the  Indian  Penal  Code  does  not  M'arrant  the  tak- 
in(^  of  action  under  s.  106  of  the  Code  of  Criminal 
Procedure.  Empekor  v.  Husain  Baksh  (1907) 
I.  L.  R.  29  All.  569 

s.  154— 

See  PvioTiKG      .     I.  L.  E.  28  Calc.  504 

— ss.  154,  155— 

See  RiOTixG       .         .     7  C.  W.  K".  245 

See  Sessions  Judge,  Jurisdiction  of — 
Order  for  Re-trial  on  Appeal. 

7  C.  W.  N.  301 

ss.  154,  155,  157— 

See  Rioting  .         .  7  C.  L.  E.  289 

4  C.  W.  N.  691 

I.  li.  E.  12  All.  550 

S.    155 — Rioting — Landholder'' s   liabi- 


lity— Conviction  of  non-resident  co-sharer — Active 
part  in  management.  When  there  is  no  evidence 
to  shew  that  an  absentee  co-sharer  in  a  zamindari 
takes  an  active  part  in  the  management  and  a  resi- 
dent co-sharer  has  been  sentenced  to  pay  a  fine 
under  s.  155  of  the  Penal  Code.  Radha  Nath 
Chowdhury,   7  C.  L.  R.  289,  and  Kazi  Zeanuddin  's 


PEIfAIi  CODE    (ACT    XLV    OF    I860)— 

Contd. 

s.  155 — contd. 


Case,  I.  L.  R.  28  Calc.  504  :  s.c.  5  C.  W.  N.  771, 
referred  to.  Hakendka  Lal  Roy  v.  Empeeor 
(1904)        ....  8C.  W.  W.  908 


I.  L.  E.  13  Calc.  338 


—  8.156— 

See  Rioting 

—  s.  157— 

See  Unlawful  Assembly. 

I.  L.  R.  29  Calc.  214 


ss.   159    and    160— Affray—Public 

place— Chabutra.  Held,  that  a  chabutra  which 
was  neither  a  place  to  which  the  "  public  "  had  a 
right  of  access,  nor  a  place  to  which  the  public  were 
ever  permitted  to  have  access,  was  not,  though  it 
adjoined  a  public  road,  a  "  public  place  "  within  the 
meaning  of  s.  159  of  the  Penal  Code.  Queen- 
Empress  V.  Sri  Lal    .      .    I.  L.  E.  17  All.  166 


-  s.  160— 

^ee    Sentence — Imprisonment — Impri- 
sonment IN  Default  of  Fine. 

I.  L.  E.  1  Mad.  277 

-  s.  161— 


See  Accomplice 


1. 


I.  L.  E.  27  Calc.  144 
L  Ii.  E.  26  Bom.  193 

See  Charge — Form  of  Charge — Gene- 
ral Cases.         .  1  Ind.  Jur.  N.  S.  43 

Demand  of  dusturi 


by  Civil  Court  peon.  A  demand  of  dusturi  by  a  Civil 
Court  peon  from  the  plaintiff,  as  a  motive  or  reward 
for  serving  the  summonses  on  his  witnesses  without 
an  identifier,  amounts  to  an  attempt  to  obtain  an 
illegal  gratification  within  s.  161  of  the  Penal  Code. 
Empress  of  India  v.  Baldeo  Sahai,  I.  L.  R.  2  All. 
253,  followed.  Queen-Empress  v.  Ramakka,  I.  L.  R^ 
8  Mad.  5,  distinguished.  Ratan  Moni  Dey  v. 
Emperor  .  .  .  I.  L.  E.  32  Calc.  292 
s.c.  9  C.  W.  N.  54T 
2. Bribe— '' In    the 


exercise  of  official  functions  " — Motive  or  reward — 
Essentials  of  the  offence.  S.  161  of  the  Indian  Penal 
Code  (Act  XLV  of  1860)  requires  proof  that  an 
official  has  obtained,  as  a  motive  or  reward  for  offi- 
cial conduct,  an  illegal  gratification  for  himself  or 
another.  That  other  may  or  may  not  be  an  official, 
and  therefore  may  be  wholly  unconnected  with  the 
official  conduct.  The  conduct  which  is  contem- 
plated as  the  consideration  for  the  bribe  must  be 
that  of  the  official  obtaining  it.  This  is  clear  from 
the  phrase  "  in  the  exercise  of  his  official  functions." 
To  obtain  a  bribe  as  "a  motive  or  reward  for 
another's  conduct  does  not  fall  within  the  section 
though  it  may  be  an  abetment  of  that  offence  or 
cheating.  The  performance  of  the  act  which  i? 
consideration  for  the  bribe  is  not  essential.  But  it 
is  essential  that  the  bribe  should  be  obtained  "  as 
a  motive  or  reward."  That  phrase  evidently  means 
on  the  understanding  that  the  bribe  is  given  in 
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PENAL    CODE    (ACT    XLV   OF  1860)— 

contd. 

s.  161— concld. 

consideration  of  some  official  act  or  conduct.  Snch 
an  understaniiing  neetl  not  be  proved  by  explicit 
evidence  of  any  precise  agreement.  It  may  be  in- 
ferred from  circumstances.  Emperor  v.  Bhag- 
WAXDAS  (1907)  .         .         I.  K  E.  31  Bom.  335 

88.  161,  expL,  163— 

See  KiDXAPPixo       .       13  C.  W.  N.  754 

88. 161, 162, 165— 

See  Illegal  Gsatificatiov. 

I.  L.  E.  2  All.  253 

2  N.  W.  148 

3  "W.  E.  Cr.  10,  19 

I.  L.  E.  21  Bom.  517 

9  C.  W.  N.  292 

.See  PrBLic  Sekvaxt  .    5  C.  W.  N.  332 

ss.  161,  165, 166- 


See  Pfblic  Servant. 

L  L.  E.  4  Calc.  376 

I.  li.  E.  1  AU.  530 

T.  L.  E.  15  Mad.  127 

s.  170 — Personating     a  public  serinnt 

— Definition.  Held,  that  to  constitute  the  offence 
provided  for  by  s.  170  of  the  Penal  Code  it  Is  not 
necessary  that  the  act  done  or  attempted  to  be  done 
should  be  such  an  act  as  might  legally  be  done  by 
the  public  servant  personated.  Queen-Empress  v. 
Wazir  Jan,  I.  L.  R.  10  AU.  58,  referred  to.  Em- 
peror  V.    Aziz-TD-Drs   (1905) 

I.  L.  E.  27  AIL  294 

1. 


QuEEX  r.   Amir  Jas 
Queex  r.  HossEis  Masjee 
3. 


8.  172 — Absconding  to  ai-oidi  service 
of  summon^? — Evidence.  In  order  to  prove  the 
commission  of  an  oflFence  under  s.  172  of  the  Penal 
Code,  the  prosecutor  must  show  that  a  summons, 
notice,  or  order  has  been  issued  and  that  the  ac- 
cused knew,  or  had  reason  to  believe,  that  it  had 
been  issued.  To  abscond  to  avoid  the  service  of 
process  which  has  not  issued  is  no  offence  under 
8.  172  of  the  Penal  Code.  Absconding  does  not  neces- 
sarily imply  change  of  place,  but  may  be  effected 
by  concealment.  If  a  person,  having  concealed 
himself  before  process  issues,  continues  to  do  so 
after  it  has  issued,  he  absconds.  Srixivasa 
Attaxgar  v.  Queen-  I.  L.  E.  4  Mad.  393 

2.  Warrant  of  arrest 

— Absconding  offender.  A  warrant  addressed  to  a 
police  officer  to  apprehend  an  offender  and  bring  him 
before  the  Magistrate  is  not  a  "  summons,  notice,  o> 
order  "  within  the  meaning  of  s.  172  of  the  Penal 
Code,  and  the  offence  of  absconding  b\'  an  offender 
against  whom  a  warrant  has  been  so  issued  is 
not  punishable  under  that  section.  Queex  v. 
Womesh    Chtxder  Ghose      .       5  W.  E.  Cr.  71 

.  7  N.  W.  302 
9  W.  B.  Cr.  70 
Warrant  addressed 


PKNAX   CODE    (ACT  XLV    OF    I860)— 

contd. 

s.  17^— concld. 

A  warrant  addressed  to  a  Nazir  by  a  Civil  Court  for 
the  arrest  of  a  defendant  in  execution  of  a  decree 
is  not  a  notice,  summons,  or  order  within  the  mean- 
ing of  s.  172  of  the  Penal  Ck)de.  Qxtees  v.  Z.tHOOR 
Ali  Khax  .         .         .         .         4  N".  W.  97 

1.  s.  113— Refusal  to  give  receipt  for 

summons.  A  refusal  to  give  a  receipt  for  a  sum- 
mons is  not  an  offence  under  s.  173  of  the  Penal 
Code.     In  re  BHOOBrNESWAR  Drxr 

I.  L.  E.  3  Calc.  621 :  2  C.  L.  E.  80 

Reg.  f.  Kalya  Brs  Fakir     .     5  Bom.  Cr.  34 

Qt7EEX-Empb£SS  r.  Krishna  Gobixda  Das. 

I.  L.  E.  20  Calc.  358 


2. 


Refusal  to  receive 


summons.  A  refusal  to  receive  a  summons  is  not  an 
offence  under  s.  173  of  the  Penal  Code.  Qxteex 
r.  Ptnajnialai  .  .     I.  L.  E.  5  Mad.  199 

QCEEX  V.  ARrMTGA  XaDAX 

I.  L.  E.  5  Mad.  200  note 


3. 


United   Provinces 


to  Nazir — Warrant  of  arrest  in  execution  of  decree. 


Land  Revenue  Act  {Local  111  of  19'1),  ss.  147,  195 
and  196 — Citation  to  appear — Refusal  to  accept 
citation  or  to  sigri  duplicate.  Held,  that  the  refusal 
to  accept  a  citation  issued  under  s.  147  of  the 
Land  Revenue  Act  or  to  sign  the  duplicate  thereof 
is  not  an  offence  under  s.  173  of  the  Indian 
Penal  Code.  The  Queen  v.  Punamalai  Xadan,  I. 
L.  R.  5  Mad.  199  ;  Reg.  v.  Kalyabin  Fakir,  o  Bom. 
H.  C.  Rep.  Cr.  C.  34  ;  In  the  matter  of  Bhodbun- 
esurar  Dutt.  I.  L.  R.  3  Calc.  621  ;  Qiteen-Empress 
V.  Hira  Lai,  All  Weekly  Sot es,  {1SS3),  222  ;  &nd 
Queen-Empress  v.  Krishna  Gobinda  Das,  I.  L.  R. 
20  Calc.  3oS,  referred  to.  Emperor  v.  Ahmad 
HrsATS-  Khax  (1909)         .     I.  L.  E.  31  All.  608 

s.  174— 

See  CoDiissiox — Civil  Cases. 

6  C.  W.  N.  927 

See  CoyxEMPT  of  Court — Pexal  Code, 
s.  174. 

See  Holiday        .         8  B.  L.  E.  Ap.  12 

See    Magistrate,       Jurisdiction    of — 
Powers  of  Magistrates. 

I.  L.  E.  18  Bom.  380 

iSee  Magistrate,       Jurisdictiox     of — 
Special  Acts — Pexal  Code. 

8  W.  E.  Cr.  61 

See  WrrxESS — CRDrcfAL       Cases — Sum- 
MOKIXG  V>  rrsxssES. 

I.  L.  B.  24  Calc.  320 

Escaping  from  custody 

of  peon.  Complainant,  a  batta  peon,  arrested  defend- 
ant on  a  warrant  and  asked  him  to  follow  him. 
Defendant  promised  to  do  so,  and  went  into  his 
house  on  the  pretext  of  getting  a  turban,  and 
absconded.  Held,  that  a  conviction  under  s.  174 
of  the  Penal  Code  was  illegal.     Axoxymous 

7  Mad.  Ap.  44 
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TENAIi    CODE    (ACT    XLV   OF  I860)— 

contd. 

ss.  174, 175— 

See  Ptjbijc  Servant. 

I.  L.  R.  29  Calc.  236 


—  s.  175— 

See  Contempt  of    Court — Penal  Code, 

s.  175     .         .      I.  L.  R.  12  Bom.  63 

I.  L.  R.  13  Mad.  24 

See   PRODrcTioN   of   Documents. 

I.  L.  R.  12  Bom.  63 

See    Witness — Civil    Cases — Default- 
ing Witnesses  .  I.  L.  R.  12  Bom.  63 


s.  176— 

See    Information 
Offence. 


OF    Commission    of 


_    ss.  176, 177— 

See    Criminal    Procedure    Code    (Act 
Vof1S98),s.  565(4). 

I.  L.  R.  31  Mad.  548 


1. 


—  s.  177- 

See    Complaint — Institution    of    Com- 

PL.A.INT  AND  NECESSARY  PRELIMINARIES. 

I.  L.  R.  27  Calc.  985 

See  Contempt  of    Court — Penal  Code, 
s.  174         .         .  5C.  W.  W.131 

Giving    false  in- 


formation to  police.  S.  177  of  the  Penal  Code  does 
not  apply  to  the  case  of  any  person  who  is  examined 
by  a  police  officer  making  a  false  statement,  but  to 
cases  where,  by  law,  landholders  or  village  watch- 
men are  bound  to  give  information,  and  to  other 
analogous  cases  of  the  same  description.  Queen 
V.  LucKHEE  Singh       .         .         12  W.  R.  Cr.  23 

Giving    false    in- 


formation— Legally  bound — False  entry  in  diary — 
Obey  in/}  departmental  order.  To  make  a  false  entry 
in  a  diary  kept  by  a  Government  servant  and  sent 
to  his  official  superior  in  pursuance  of  a  department- 
al order  is  an  offence  within  the  meaning  of  s.  177 
of  the  Penal  Code.  Virasami  Mudali  v.  Queen 
I.  L.  R.  4  Mad.  144 

Furnishing    false 


information  for  the  purpose  of  preventing  the  com- 
mission of  an  offence,  meaning  of.  The  informa- 
tion which,  under  the  second  branch  of  s.  177  of  the 
Penal  Code,  a  person  is  legally  bound  to  give  "  for 
the  purpose  of  preventing  the  commission  of  the 
offence  "  relates  not  to  the  commission  of  offences 
generally,  but  to  the  commission  of  some  particu- 
lar offence.  In  the  /natter  of  the  petition  of  Pana- 
tulla.     Panatulla  v.  Queen-Empress 

I.  L.  R.  15  Calc.  386 

4,  and  S.  43 — Giving  false  informa- 
tion to  police — "  Legally  bound.''^  On  22nd 
November  1890  the  accused,  who  was  a  Deputy 
Tahsildar,  submitted  to  his  official  superior  a  false 
"  nil  "  return  of  lands  in  his  enjoyment,  and  also  on 


PENAL    CODE    (ACT    XLV   OF  1860)— 

contd. 


s.  177 — contd. 


5th  December  1890  made  a  false  statement  to  the 
same  effect  in  a  revenue  enquiry  before  the  Principal 
Assistant  Collector.  He  was  convicted  of  an  offence 
under  Penal  Code,  s.  177.  Held,  that,  inasmuch  as 
he  was  not  "  legally  bound  "  within  the  meaning  of 
s.  43  of  the  Ck)de  to  give  the  information,  the  con- 
viction was  wrong.  Virasami  Mudali  v.  Queen, 
1.  L.  R.  4  Mad.  144,  dissented  from.  Queen- 
Empress  V.  Appayya      .      I.  L.  R.  14  Mad.  484 

5. — False  information 

— Police  officer  recording  a  false  report.  Held,  that 
a  police  officer  at  a  police  station,  who,  being  as 
such  officer  bound  to  enter  all  reports  brought  to 
him  of  cognizable  or  non-cognizable  offences  in 
the  station  diary,  refused  to  enter  a  report  made 
to  him  concerning  the  commission  of  an  offence, 
and  entered  instead  in  the  diary  a  totally  different 
and  false  report  as  that  which  was  made  to  him, 
had  thereby  committed  the  offence  punishable 
under  s  177  of  the  Penal  Code.  Queen-Empress 
V.  Muhammad  Ismail  Khan    I.  L.  R.  20  All.  151 

6.  and   ss.  182,  415— Furnishing 

false  information — Cheating.  A  person  attempt- 
ed to  obtain  his  recruitment  in  the  police  of 
a  district  by  giving  certain  information  which  he 
knew  to  be  false  to  the  District  Superintendent 
of  Police.  Held,  that  such  person  had  not  thereby 
committed  an  offence  punishable  under  s.  177  or 
s.  188  of  the  Penal  Code,  or  the  offence  of  attempting 
to  "  cheat  "  within  the  meaning  of  s.  415  of  that 
Code.     Empress    v.    Dwarka    Prasad 

I.  L.  R.  6  All.  97 

False  returns  fur- 


nished by  vaccinators.  Certain  vaccinators  were 
charged  with  furnishing  false  returns  to  their  official 
superior.  The  Magistrate  found  as  a  fact  that  the  ^ 
returns  furnished  were  false,  but  acquitted  the 
defendants  on  the  ground  that  they  were  not 
"  legally  bound  "  to  furnish  information  within  the 
meaning  of  s.  177  of  the  Penal  Code.  Held,  that 
s.  177  embraces  every  case  in  which  a  subordinate 
may  seek  to  impose  false  information  upon  his 
superior.  The  defendants  in  the  present  case  were 
public  servants,  and  part  of  the  duties  which  they 
undertook  was  to  make  true  returns  to  their 
official  superior.  To  make  false  returns  was  there- 
fore an  offence.     Anonymous        6  Mad.  Ap.  48 

8. Duty     of     police 

officer— Police  Act  (V  of  1861),  s.  44.  Under  Act 
V  of  1861,  a  police  officer  is  bound  to  communicate 
information  to  his  superior  officer  regarding  the 
commission  of  a  riot  affecting  the  public  peace, 
and  to  make  an  entry  thereof  in  the  diary  which 
he  is  required  by  s.  44  of  that  Act  to  keep  ;  and 
the  omission  to  give  such  information  brings  him 
within  the  purview  of  s.  177  of  the  Penal  Code.  In 
the    inatter  of  the  petition  of  Futteh  Mahomed. 

21  W.  R.  Cr.  30 


9. 


and    s.    416 — Cheating  by  false 


personation.     A     gave    B  four  annas  to  purchase 
a   stamp  for  him   (A).     When   the   stamp   vendor 
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PENAL    CODE    (ACT   XLV    OF    1860)— 

contd. 

s.  m—concld. 


PENAIi    CODE    (ACT    XLV    OF  I860)— 

contd. 


asked  B  his  name,  he  gave  .4  's  name]|instead  of 
his  o^vn.  Held,  not  to  be  cheating  by  personation 
under  s.  416,  Penal  Code,  but  giving  false  inioima- 
tion  under  s.  177.     Reg.  v.  Raghoji  ms   Kaxoji 

3  Bom.  Cr.  42 


10. 

tion   li 


False   informa- 


a   Road-cess  return — Rwid-cess  and  Public 
Works  Cess   Act  i.IX,  B.  C.  of  1880),  ss.  14,  94,  95 

Object    of — Return    submitted   under  s.  14  of  the 

latter  Act — False  information  in  return.  The  object 
of  s.  94  and  other  sections  of  the  Road-cess  and  Pub- 
lic Works  Cess  Act  (IX,  B.  C.  of  1880)  was  to  secure 
that  the  person  submitting  a  return  should  not  sub- 
mit one  in  which  he  under-valued  his  property  for 
the  purposes  of  the  Road-cess  and  Public  Works 
Cess.  Where  the  petitioner  in  a  return  submitted 
under  the  Road-c^ss  and  Public  Works  Cess  Act 
stated  that  certain  lands  of  his  were  held  by  a  ten- 
ant, one  B,  at  a  rental  of  Rs.  2,  but  the  Deputy 
Matfistrate  on  evidence  found  that  those  lands 
were  held  by  another  tenant  under  him  at  a  rental 
of  as.  8  and  that  the  object  of  the  petitioner  in  sub- 
mitting the  false  return  was  to  create  evidence  for 
his  success  in  a  civil  suit  instituted  by  him  : — Held, 
that,  under  the  circumstances  of  the  case,  the  peti- 
tioner could  not  be  held  guilty  of  an  offence  under 
s.  177,  Indian  Penal  Code.  Mohamed  Wasil  v. 
The  Empebor  (1908)      .         .     13  C.  "W.  N.  191 


ss.  178, 179— 


See  MisJorsBER  of  Charges. 

L  L.  R.  35  Calc. 


161 


1.  s.  179 — Evidence — Witness — Evi- 
dence Act  (I  of  1872),  s.  165.  Under  s.  165  of 
the  Evidence  Act  (I  of  1872),  a  -Judge  has  the  power 
of  asking  iiTelevant  quesions  to  a  witness,  if  he  does 
so  in  order  to  obtain  proof  of  relevant  facts  :  but 
if  he  asks  questions  with  a  view  to  criminal  proceed- 
ings being  taken  against  the  witness,  the  witness  is 
not  bound  to  answer  them,  and  cannot  be  punished 
for  not  answering  them,  under  s.  179  of  the  Penal 
Code.     E>iPRESS  r.   Hari  Lakskmax 

L  L.  E.  10  Bom.  185 

Witness    refusing 


to  answer — Complainant — Criminal  Procedure  Code, 
1882,  s.  485.  Semhle  :  A  complainant  is  not  a  wit- 
ness punishable  for  refusal  to  answer  under  s.  485 
of  the  Code  of  Criminal  Procedure,  or  under  s.  179 
of  the  Penal  Code.  In  re  Gaxesh  Narayax  Sathe 
L  L.  K.  13  Bom.  600 

3. Criminal  Proce- 
dure Code,  1898,  s.  161 — Refusal  to  answer  ques- 
tions of  police  officer.  A  refusal  to  answer  questions 
asked  by  a  police  officer  under  s.  161  of  the  Criminal 
Procedure  Code  (V  of  1898)  is  not  punishable  under 
this  section.  Queex-Ejipress  v.  Saxkarauxga 
KocR        .         .-^l^.f®  LL.  E.  23^Mad.I544 

s.    180 — Refusal    to'^ sign^ state- 


ment   made    before    Magistrate — Code    of    Criminal 
Procedure  {X  of  1872),  ss.  122  and  346.     An'ac- 


s.  180— concld. 


cused  person  who  refuses  to  sign  a  statement  made 
at  his  trial  in  answer  to  questions  put  by  the  Court 
commits  no  offence  punishable  under  s.  180  of  the 
Penal  Code.     Empress  v.   Siesapa 

L  L.  E.  4  Bom.  15 
2. ■ — . Criminal    Proce- 


dure Code  (Act  X  of  1882),  ss.  69,  71— Criminal 
Procedure  Code  [Act  X  of  1872),  s.  154— Refusal  to 
sign  receipts  for  summons.  A  mere  refusal  to  sign 
a  receipt  for  a  summons  is  not  an  offence  under 
s.  180  of  the  Penal  Code.  QrEEx-EjiPRESS  '■. 
Kpjshxa  Gobi>-da  Das    .    I.  L.  E.  20  Calc.  358 


s.  181— 


See  False  Evidence — GEN-EP.Ar.  C'a«es. 

1.  L.  E.  6  Mad.  252 

8  Bom.  Cr.  21 

4  Mad.  Ap.  18 

1.  L.  E.  5  AIL  17 

See      Sentence — iMPRisoxMEyx — Impri- 
sonment GEXERALLY.    4  Mad.  Ap.  18 

—  s.  182— 

See  Appeal  ix  Crdiln'al  Case — Crimi>-al 
Procedure  Code  . 

L  L.  E.  25  ALL  534 

See  Bekgal  Mttsictpal  Act,  1S84.  s.  133. 
L  L.  E.  22  Calc.  131 

See  Criminal  Procedttre  Code.  s.  517. 

9  C.  W.  N.  597 


See  False  Charge 
I 


8  W.  E.  Cr,  67 
L,E.  5  AIL  36,  387 
I.  L.  E.  7  Bom.  184 
I.  L.  E.  5  Calc.  184 

4  C.  L.  E.  134 

7  C.  L.  E,  382 

5  C.  W.  N.  727 

I.  L.  E.  26  Mad.  640 

See  Malicious  PRosEcmox. 

L  L.  E.  19  Bom.  717 

See  Sa>-ctiox  foe  Prosecutiox — Xa- 
TURE,  Form,  and  Sufficiency  of 
Sanction  .         I.  L.  B.  20  Calc.  474 

9  C.  W.  N.  180 

See  Sanction  for  Prosecution — 

Power  to  grant  Sanction. 

I.  L.  E.  27  Bom.  130 

L  L.  E.  27  Calc.  452 

4  C.  W.  N.  366 

Power     to     question   Grant    of 
Sanction  .  I.  L.  E.  4  Calc.  869 

Revocation  of  Sanction. 

I.  L.  E.  27  Bom.  130 

Where  Sanction  is  necessary  or 
OTHERWISE  .  L  L.  E.  8  All.  382 

13  w.  E.  Cr.  er 
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PENAL  CODE    (ACT    XLV    OF    1860)— 

contd. 
s.  182 — contd. 


1. 


False  information 


to  the  police — Charge  made  against  no  specific  person 
— Specific  charge.  S.  182  of  the  Penal  Code  must  be 
read  as  an  entire  section,  and,  when  so  read,  it 
applies  to  those  cases  in  which  the  police  are  in- 
duced, upon  information  supplied  to  them,  to  do 
or  omit  to  do  something  which  might  affect  some 
third  person,  and  which  they  would  not  have  done 
had  they  known  the  truth  of  the  matter  laid  before 
them.  In  the  matter  of  the  petition  of  Golam 
Ahmed  Kazi      .         .         I.  L.  R.  14  Calc.  314 


2. 


Giving  false   in- 


formation to  a  public  servant.  Under  s.  182  of  the 
Penal  Code  (Act  XLV  of  1860),  the  giving  of  false 
information  to  a  public  servant  is  penal,  when  either 
of  two  consequences  is  intended  to  be  caused  or 
is  known  to  be  likely  to  be  caused  by  the  false  in- 
formation, the  first  being  the  causing  the  public 
servant  "  to  use  the  lawful  power  of  such  public 
servant  to  the  injury  or  annoyance  of  any  person," 
the  second  being  the  causing  the  public  servant  "  to 
do  or  omit  anything  which  such  public  servant 
ought  not  to  do  or  omit,  if  the  true  state  of  facts 
respecting  which  such  information  is  given  were 
known  to  him."  To  constitute  an  offence  under  the 
latter  part  of  the  section,  it  is  not  necessary  to  show 
that  the  act  done  would  be  to  the  injury  or  annoy- 
ance of  any  third  person.  A  personated  B  at  an  ex- 
amination, called  the  Vernacular  Sixth  Standard 
Examination.  A  passed  the  examination,  and  ob- 
tained a  certificate  from  the  educational  authorities 
in  S's  name.  B  thereupon  applied  to  the  Assistant 
Collector  to  have  his  natne  entered  in  the  list  of 
candidates  for  service  in  the  Revenua  Department. 
He  attached  to  this  application  the  certificate 
issued  in  his  name,  as  it  was  a  rule  of  Government 
that  only  those  who  had  passed  the  Sixth  Standard 
Examination  were  eligible  for  employment  in  the 
Revenue  Department.  On  receipt  of  this  applica- 
tion, the  Assistant  Collector  ordered  B's  name  to  be 
entered  on  the  list  of  candidates.  Held,  that  B  was 
guilty  of  the  offence  of  giving  false  information  to  a 
public  servant  within  the  meaning  of  the  latter  part 
of  s.  182  of  the  Penal  Code.  Queen-Empress  v. 
Ganesh  Khanderao     .      I.  li.  R.  13  Bom.  506 


3. 


Criminal    Proce- 


dure Code,  ss.  342,  428,  540 — Examination  on  affirma- 
tion of  one  preferring  a,  criminal  appeal — Verifica- 
tion of  petition  of  appeal.  In  a  petition  of  appeal 
from  a  conviction,  the  appellant  falsely  stated  that 
the  convicting  Magistrate  declined  to  summon 
his  witnesses.  The  Magistrate  to  whom  the  appeal 
was  preferred  called  upon  the  appellant  to  verify 
the  allegations  in  the  petition  of  appeal  on  solemn 
affirmation,  and  he  did  so.  Held,  that  the  appellant 
had  not  committed  an  offence  under  s.  181  or  182 
of  the  Penal  Code.  Queen-Empress  v.  Sttbbayya 
I.  L.  R.  12  Mad,  451 


4. 


Giving    false    in- 


.formalion  to  public  servant — Definition  of  offence  pro- 


PEN-AL    CODE    (ACT    XLV  OP  1860)- 

contd. 

s.  182 — contdt 


vided  for  in  s.  182  explained.  In  order  to  constitute 
the  offence  defined  in  s.  182  of  the  Penal  Code,  it  is 
not  necessary  that  the  public  servant  to  whom  false 
information  is  given  should  be  induced  to  do  any- 
thing or  to  omit  to  do  anything  in  consequence  of 
such  information.  The  gist  of  the  offence  is  not 
M^hat  action  may  or  may  not  be  taken  by  the  pub- 
lic servant  to  whom  false  information  is  given  ; 
but  the  intention  or  knowledge  (to  be  inferred  from 
his  conduct)  of  the  person  supplying  such  informa- 
tion. In  the  matter  of  the  petition  of  Golam  Ahmed 
Kazi,  I.  L.  R.  14  Calc.  314,  dissented  from. 
Queen-Empeess  v.  Budh  Sen 

I.  L.  R.  13  All.  351 


5. 


False  information 


to  a  public  servant — False  complaints  to  police. 
Where  as  the  result  of  a  police  investigation  it 
appears  that  a  complaint  made  to  the  police  of  the 
commission  of  an  offence  punishable  under  the 
Penal  Code  is  false,  it  is  not  necessary  that  the  com- 
plainant should  be  given  any  further  opportunity 
of  establishing  the  truth  of  his  allegation  before 
his  prosecution  under  s.  128  of  the  Penal  Code  is 
ordered.     Queen-Empress  v.   Raghu  Tiwari 

I.  L.  R.  15  All.  336 


6. 


and   s.    189 — Right   of    person 


against  whom  information  has  been  falsely  given 
to  institute  criminal  prosecution — Consent  of  public 
servant.  A  person  against  whom  information  has 
been  falsely  given  with  a  view  to  his  injury  has  a 
right  to  bring  a  civil  action  for  damages,  with  or 
v/ithout  the  consent  of  the  public  servant  against 
whom  the  offence  was  committed  ;  but  he  cannot 
bring  a  criminal  charge  under  s.  189,  or  any  other 
section  of  Ch.  X  of  the  Penal  Code,  without  the 
permission  of  such  public  servant ;  the  law  looking 
upon  the  conduct  of  the  person  who  gives  the  false 
information  as  an  offence,  not  against  the  indivi- 
dual charged,  but  against  the  public  servant  to 
whom  the  false  information  was  given.  To  consti- 
tute an  offence  under  s.  182  of  the  Penal  Code,  the 
information  given  must  be  information  which  the 
informer  knew  or  believed  to  be  false,  and  it  must 
be  proved  that  he  gave  it  with  such  knowledge. 
In  the  matter  of  the  petition  of  Abdool  Ltjteef 

e  W.  R.  Cr.  31 

See  Queen  v.  Ram  Golam  Sing. 

11  W.  R.  Cr.  22 


7. 


Statements  made 


bif  prisoner  for  his  defence.  Statements  made  by  a 
prisoner  for  the  purposes  of  his  defence  cannot  be 
held  to  be  "  information  given  to  a  public  servant  " 
within  the  meaning  of  s.  182  of  the  Penal  Cod<\ 
Queen  v.   Daria  Khan     .         .       2  N.  W.  128 

8. Giving    false  in- 

format'on  to  public  servant.  S.  182  of  the  Penal 
Code  does  not  apply  where  the  public  servant  mis- 
informed is  only  competent  to  pass  and  passes  on 
the  information,  and  the  power  to  be  exercised  by 
him  cannot  tend  to  any  direct  or  immediate  pre- 
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contd. 
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judice  of  the  person  against  whom  the  information 
is  levelled.     Queen  v.   Pektaxnax 

I.  L.  E.  4  MacL  241 


9. 


Furnishing    false 


information — Cheating.  A  person  attempted  to 
obtain  his  recruitment  in  the  police  of  a  district 
by  giving  certain  information  which  he  knew  to  be 
false  to  the  District  Superintendent  of  Police.  Held, 
that  such  person  had  not  thereby  committed  an 
offence  punishable  under  s.  177  or  s.  182  of  the  Penal 
Code,  or  the  offence  of  attempting  to  "  cheat  " 
within  the  meaning  of  s.  415  of  that  Code.    ,Em- 

PBESS    t'.    DWAEKA    PRASAD    .       I.  L.  E.  6  All.  97 


10. 


Giving   false 


"  information  "  to  a  public  servant.  M  falsely  in- 
formed the  Collector  of  a  district  that  certain 
zamindars  had  usurped  possession  of  certain  land 
belonging  to  Government,  with  the  intent  "  to  give 
trouble  to  such  zamindars  and  waste  the  time  o{ 
the  public  authorities."  Held,  that,  inasmuch  as 
such  information  was  no  more  than  an  expression 
of  a  private  person's  belief  that  the  Collector  might, 
if  he  chose,  sustain  a  civil  suit  with  success  against 
such  zamindars,  and  as,  had  the  Collector  agreed 
with  the  informant,  the  result  would  not  have  been 
that  he  would  have  used  his  lawfij  power  as  a 
Collector  or  as  a  Magistrate  to  the  injury  or  annoy- 
ance of  such  zamindars,  or  that  he  would  have  done 
anything  he  ought  not  to  have  done,  M  had  not 
committed  an  offence  under  s.  182  of  the  Penal 
Code.     Empress  v.  Madho     I.  L.  R.  4  All.  498 


11. 


Public   servant — 


Forest  Act  ( VII  of  1878).  Under  s.  172  of  the  Forest 
Act  (VII  of  1878),  a  forest  officer  is  a  public  servant 
within  the  meaning  of  the  Penal  Code.  Any  infor- 
mation given  to  him  with  the  intent  mentioned  in 
s.  182  of  the  Penal  Code  is  punishable  under  that 
section  whether  that  information  is  volunteered  by 
the  informant  or  is  given  in  answer  to  questions 
put  to  him  by  that  officer.  QrEEX-EMPRESS  v. 
Eamji  Sajabaeao.         .     L  Ij.  R.  10  Bom.  124 


12. 


Complaint  of 


giving  false  information,  proseciUton  of.  No  ground 
for  a  complaint  of  giving  false  information  to  a  pub- 
lic servant  under  s.  182  of  the  Penal  Code  exists  on 
the  part  of  any  one  but  the  public  servant  against 
whom  the  offence  was  committed.  Qtjeen  f. 
Htjrhee  Ram     ,         .         .         .       3  N.  W.  194 

13.  and  s.  211 — Prosecution   under 

a.  182 — Complaint — Rejection  with  reference  to 
police  report.  K  made  a  report  at  a  police  station 
accusing  i?  of  a  certain  offence.  The  police  having 
reported  to  the  Magistrate  having  jurisdiction  in  the 
matter  that  in  their  opinion  the  offence  was  not 
established,  the  Magistrate  ordered  the  case  to  be 
* '  shelved."  K  then  preferred  a  complaint  to  the 
Magistrate  again  accusing  R  of  the  offence.  The 
Magistrate  rejected  the  complaint  with  reference  to 
the  police  report.  Subsequently  R,  with  the  sanc- 
tion of  the  police  authorities,  instituted  criminal 
proceedings  against  K  under  s.   182  of  the  Penal 


PENAL    CODE    (ACT  XIV    OF  I860)— 

contd. 

s.  182— conc'rf. 


Code,  in  respect  of  the  report  which  he  had  made  at 
the  police  station,  and  K  was  convicted  under  that 
section.  Held,  that  X's  conviction  under  s.  182  of 
the  Penal  Code  was  illegal,  as  the  Magistrate  had 
no  power  to  entertain  a  complaint  under  that  sec- 
tion at  the  instance  of  R,  the  application  of  s.  182 
and  the  institution  of  prosecutions  under  it  being 
limited  to  the  public  servant  against  whom  the  off- 
ence has  been  committed  or  to  his  official  superior, 
as  mentioned  in  s.  467  of  Act  X  of  1872,  and  it  is 
not  being  intended  that  those  provisions  should  be 
enforced  at  the  instance  of  private  persons.  More- 
over, if  X's  complaint  was  false,  his  offence  was 
against  R,  and  not  against  the  public  servant  to 
whom  the  complaint  was  made,  and  fell  within  s. 
!  211  of  the  Penal  Code.  EirPEESS  v.  Radha  Kishak 
I  I.  L.  R.  5  AU.  36 

14.  Prosecution, 

I  sanction  to — Criminal  Procedure  Code,  s.  195.  A 
I  prosecution  under  s.  182  of  the  Penal  Code  may  be 
I  instituted  by  a  private  person,  provided  that  he 
I  first  obtains  the  sanction  of  the  public  officer  to 
j    whom  the  false  information  was  given,  or  of  his 

official  superior.  Empress  v.  Radha  Kishan,  I.  L. 
;    R.    5    All.    36,     overruled.      QuEEy-EMPBESS    r. 

JuGAL  KissoRE         .         .      I.  L-  R-  8  All.  382 

15. False  information 

I  to  a  public  servant,  charge  of — Criminal  Procedure 
I  Code,  s.  19-5 — Sanction  to  prosecution — Separate 
\    convictions    for    one    statement,    illegality    of.     An 

information  was  given  to  a  police  officer  in  the  course 

I    of  which  two  persons  were  named  in  whose  houses 

1    stolen  property  belonging  to  a  certain  individual 

i    would  be  discovered  :  on  complaint  the  information 

i    was  found  to  be  false,  and  the  accused  was  convicted 

j    and   punished   for   two   offences   under   s.    182   as 

{    affecting  two  different  persons.    Held,  that,  although 

I    the  information  related  to  two  different  persons, 

the  accused  could  be  charged  with  having  made 

j    only  one  false  statement,   and  punished  for  one 

offence  under  s.  182.      S.  195,  Criminal  Procedure 

Code,  clearly  shows  that  a  complaint  directly  made 

by  a  public  servant  mentioned  therein  is  quite  as 

sufficient    as    his    sanction.     Empress    v.    Radha 

Kishan,  1.  L.  R.  5  All.  36,  dissented  from.     Poonit 

Singh  v.  Madho  Bhot   .     I.  L.  R.  13  Calc.  270 

16. Criminal  Proce- 
dure Code  (Act  V  of  1898),  ss.  154,  162— False  in- 
formation to  a  village  Magistrate.  An  offence  under 
s.  182  of  the  Penal  Code  is  committed  by  a  person 
giving  false  information  to  a  village  Magistrate 
charging  another  with  having  committed  an  offence. 
Where  such  information  is  given  with  the  view  of 
its  being  passed  on  to  the  Station-house  Officer, 
who,  on  receiving  the  information,  takes  a  com- 
plaint in  writing,  from  such  informant,  the  com- 
plaint is  one  taken  under  s.  154  and  not  under  s.  162 
of  the  Criminal  Procedure  Code.  Queen  v.  Perrian- 
nan  and  Queen  v.  Naraina,  I.  L.  R.  4  Mad.  241, 
distinguished.  Emperor  r.  Jo>'xai,.\gadd.a  Ven- 
KATRAYFDU  (1905)          .     I.  L.  R.  28  Mad.  565 
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ONUS  OF  PRO  OP— confc?. 

15.  DECREES   AND   DEEDS,    SUITS   TO   EN- 
FORCE OR  SET  ASIDE— cowid. 

minor  adopted  by  his  deceased  brother,  to  succeed  to 
the  estate  of  the  deceased.  To  induce  the  defendant 
to  acknowledge  the  validity  of  the  adoption,  the 
adoptive  mother  of  the  plaintiff,  as  his  guardian, 
executed  a  conveyance  of  one  moiety  of  the  family 
house  to  the  defendant.  Held,  in  a  suit  to  cancel 
the  conveyance,  that  the  burden  of  proving  that  the 
defendant's  objection  to  the  validity  of  the  adoption 
was  groundless,  and  the  conveyance  therefore  with- 
out consideration,  was  upon  the  plaintiff.  Subba- 
MANiA  Ayyan  v.  Venkata  Rayab 

I.  L.  R.  6  Mad.  254 


17. 


Suit  to  set  aside  sale — Alle- 


19. 


Suit  to  set  aside  collusive 


decree — Suit  by  judgment-debtor  on  allegation  of 
decree  being  fraudulent  and  collusive.  A,  having 
obtained  a  decree  in  a  suit  instituted  on  a  bond,  pur- 
porting to  have  been  executed  by  plaintiff's  father 
and  one  D,  proceeded  to  execute  it  by  putting  up 
for  sale  certain  rights  and  interests  of  plaintiff  as  the 
legal  representative  of  her  father.  Plaintiff  sued  on 
the  allegation  that  the  decree  was  fraudulent  and 
collusive,  and  that  she  had  not  been  served  with 
notice  of  proceedings  taken  in  execution.  Held, 
that  it  was  for  the  plaintiff  to  make  out  her  case  of 
fraud,  and  that  it  was  not  for  defendant  to  show 
that  the  decree  obtained  from  a  competent  Court 
was  not  collusive,  or  that  notice  had  been  actually 
served.  Mohima  Chundek  Mullick  v.  Buroda 
SOONBITEEE    DOSSEE      .  .  .12  "W.  R.  147 


20. 


Suit  to  have  deed  declared 


a  forgery — Setting  up  forged  lease.  D  sued  T 
for  arrears  of  rent  on  the  allegation  that  he  held 
a  khusra  jumma.  T  admitted  only  a  lower  rent 
alleging  that  he  held  a  jumma  under  a  miras  how- 
ladari  pottah.  D,  failing  in  that  suit,  brought 
another  suit  for  a  declaration  that  the  deed  put 
forward  by  T  was  a  false  document.     Held,  that  the 


gation  of  fraud.  N,  as  reversionary  heir  of  the 
former  proprietor,  and  as  now  entitled  to  possession 
on  the  death  of  that  proprietor's  mother,  sued  for 
land  in  the  possession  of  C,  who  obtained  by  it 
purchase  at  a  sale  in  execution  of  a  decree  passed  on 
a  bond  granted  by  0,  which  bond  and  decree  were 
alleged  by  iV^  to  be  fraudulent  and  collusive  tran- 
sactions. Held,  that  the  burden  was  on  the  plaintiff 
to  prove  that  the  decree  was  fraudulently  obtained. 
Greesh  Chtjndeb  Chattebjee  v.  Mohesh  Chun- 
DER  Nyalitskar       ...       10  "W.  R.  173 

18. Transfer  of  interest  in  joint 

family  by  one  member  to  the  other  mem- 
bers. Where  one  brother  of  a  joint  undivided 
family  transferred  his  interest  in  the  joint  property 
to  the  other  brothers  after  a  decree  had  been  passed 
against  him,  although  before  attachment : — Held, 
that,  when  a  question  arose  in  such  a  case,  the  onus 
was  on  the  brothers  to  whom  the  transfer  was  made 
to  prove  the  bond  fide  character  of  the  transaction. 
Bbojo  Lall  Sandyal  v.  Bhobo  Sooxduree 
Debia  Chowdeain      .         .         .     17  W.  R.  499 


ONUS  OP  T-ROOT—confd. 

15.  DECREES  AND   DEEDS,  SUITS  TO    EN- 
FORCE OR  SET  ASIDE— confcZ. 

plaintiff  was  bound  to  make  out  a  prima  facie  case 
before  the  onus  could  be  thrown  upon  the  defend- 
ant of  proving  the  genuineness  of  his  pottah. 
Joy  Chundee  TtrppADAB  v.  Ram  Chxtrn  Doss 

15  W.  R.  U7 


21. 


Deed    conveying    property 


to  other  than  legal  heiv— Suit  by  Mahomedan 
widow  for  shure  of  property.  In  a  suit  by  a  Maho- 
medan widow  against  the  brother  of  her  deceased 
husband  for  her  share  of  the  property  of  her  hus- 
band, the  defendant  set  up  a  tumliknamah  by  which 
the  deceased  conveyed  the  property  away  to  the  son 
of  the  defendant.  Held,  that  the  burden  of  proof 
was  on  the  defendant,  and  that  he  was  bound  to 
adduce  the  very  strictest  proof  of  the  conveyance,  as 
it  cut  away  property  from  the  natural  heir.  The 
tumliknamah  was  rejected,  having  regard  to  its 
terms  and  to  the  probabilities  and  facts  of  the  case. 
Saduk  Ali  Khan  v.  Peaeee       .     9  W.  R.  142 

22.  Voluntary    deed — Suit       by 

settlor  to  set  aside  his  deed.  One  M  (the  original 
plaintiff)  was  priest  in  the  family  of  the  fiist  and 
second  defendants,  and  was  treated  with  much  kind- 
ness by  the  first  defendant  (N),  upon  whom  he 
chiefly  relied  for  advice  in  worldly  matters.  A  sum 
of  R  30,000,  which  was  the  bulk  of  his  property,  was 
in  deposit  in  the  defendants'  firm  at  interest.  Early 
in  1887  he  became  ill,  and  in  June  1887  he  expressed 
a  wish  to  execute  a  trust-deed  and  an  English 
will.  He  gave  instructions  to  N  for  the  trust-deed. 
By  this  deed,  which  contained  no  power  of 
revocation,  be  settled  R  30,000  upon  the  first  and 
second  defendants  (who  were  uncle  and  nephew),  as 
trustees  to  perform  his  funeral  ceremonies  and  to 
carry  out  certain  religious  observances  and  to  pay 
two  annuities,  each  of  R25,  and  with  the  residue  to 
found  a  Sanskrit  class.  The  deed  provided  for  the 
payment  during  his  lifetime,  of  a  sum  of  R 100  per 
mensem  for  his  maintenance  and  expenses,  or  such 
larger  sum  as  he  might  require  for  such  purposes, 
but  in  other  respects  it  was  not  to  come  into  opera- 
tion until  after  his  death.  The  will  of  even  date 
gave  certain  property  to  his  wife,  and  subject  to 
this  bequest  gave  the  residue  of  his  property  to  his 
sister.  After  receiving  instructions  for  these 
documents,  N  took  them  to  an  attorney.  From 
these  instructions  drafts  were  prepared,  which 
were  read  over  to  M  in  his  room  by  the  attorney's 
managing  clerk.  Neither  drafts,  nor  instructions, 
nor  the  documents  themselves  were,  however,  left 
with  M.  The  drafts  were  then  engrossed,  M  having 
made  some  trifling  corrections  in  them.  On  the 
23rd  June  1887  he  attended  at  the  house  of  the 
attorney.  The  documents  were  explained  to  him 
by  the  attorney,  and  were  interpreted  to  him  by  a  ' 
High  Court  interpreter.  M  was  then  examined  by 
a  medical  man  with  a  view  to  ascertain  whether  he 
was  capable  of  understanding  what  he  was  doing. 
M  then  executed  the  trust-deed  and  the  will,  and 
both  were  then  duly  attested.  At  the  same  time 
M  signed  the  accounts  in  the  defendants'  books. 
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15.  DECREES  AND  DEEDS,  SUITS  TO  EN- 
FORCE OR  SET  ASIDE— con<d. 
and  the  balance  of  the  money,  -which  stood  to  his 
credit  over  and  above  the  R  30,000  comprised  in 
the  deed,  was  produced  and  made  over  to  him,  and 
he  made  it  over  to  .A'  to  be  kept  by  him  personally. 
Shortly  after  this,  J/'s  sister  and  her  son  came  to 
Bombay,  and  he  fell  under  their  influence.  He 
became  dissatisfied  with  what  he  had  done  with  the 
R30,000,  and  on  the  21st  November  1887  he 
executed  a  will  by  which  he  purported  to  remove 
the  deed  and  the  will  of  the  23rd  June,  and  he  left 
the  whole  of  his  property  to  his  sister.  On 
the  2nd  September  1888  his  nephew  took  him 
to  Surat,  and  on  the  14th  September  1888  at 
Surat  he  executed  a  deed  revoking  the  trust-deed 
of  the  23rd  June  1887.  He  also  signed  instructions 
and  a  power-of-attomey  imder  which  this  suit  was 
filed.  He  died  subsequently  to  the  filing  of  the  suit, 
and  his  sister  and  executrix  became  plaintifE.  The 
plaint  prayed  that  the  deed  of  the  23rd  June  1887 
should  be  set  aside  on  the  ground  of  undue  influence, 
etc.,  but  the  personal  charges  against  the  defendants 
were  abandoned  at  the  hearing.  Held,  that  the 
deed  must  be  set  aside  on  the  ground  that  the 
circumstances  of  the  case  threw  upon  the  defendants 
the  burden  of  showing  that  J/  understood  the  effect 
of  the  settlement  and  its  finality.  This  they  had 
failed  to  do.  The  facts  of  the  case  brought  it  within 
the  principles  deducible  from  Anderson  v.  Elsworth, 
3  Giff.  154  ;  Forshaw  v.  Welsby,  30  Beat:  243  ;  and 
Wollasion  v.  Tribe,  L.  R.  9  Eq.  44.      Bai  MA>fi- 

GAVKI   V.   NaEOSDAS  CaLI-IANDAS 

L  li.  R.  15  Boiru  549 

23,  Suit    for    cancellation    of 

instrument — Specific  Belief  Act  (7  of  1S77), 
8.  39 — Fiduciary  relationship — Undue  influence — 
Gift  to  spiritual  adviser — Evidence  Act  {I  of  1872), 
8.  111.  In  a  suit  under  s.  39  of  the  Specific 
Relief  Act  (I  of  1877)  for  cancelment  of  a  deed  of 
gift  executed  by  the  plaintiff  in  favour  of  the 
defendant,  the  plaintiff  was  a  Chatri  by  caste,  well 
advanced  in  years,  and  the  defendant  was  his  guru 
©r  spiritual  adviser,  a  Brahman  held  in  high  con- 
sideration in  the  locality  where  he  resided.  The 
gift  comprised  the  whole  of  the  plaintiff's  property 
apd  the  only  reason  for  its  execution  was  the 
plaintiff's  desire  to  secure  benefits  to  his  soul  in  the 
next  world,  and  his  having  heard  the  defendant 
recite  the  holy  book  called  Bhagwat.  Almost  im- 
mediately, after  execution  of  the  deed  the  plaintiff 
repudiated  it,  and  sued  for  its  cancellation  on  the 
ground  of  fraud.  Held,  that,  having  regard  to  the 
fiduciary  relation  subsisting  between  the  parties,  the 
improvidence  of  the  gift,  the  absurdity  of  the 
reason  alleged  for  it,  and  the  principle  recognized 
by  s.  Ill  of  the  Evidence  Act  (I  of  1872),  the  burden 
rested  upon  the  defendant  to  show  that  the  transac- 
tion was  made  without  tmdue  influence  and  in  good 
faith ;  and,  in  the  absence  of  such  proof,  the  plaint- 
iff was  entitled  to  obtain  cancellation  of  the  deed. 
Bital  Prasad  v.  Parhhu  Lai,  I.  L.  R  10  All.  535, 
referred  to.  MAifxtj  Sisgh  v.  Umadat  Pande 
I.  li.  R.  12  AIL  523 


ONUS  OF  PROOF— con^rf. 

15.  DECREES   AND   DEEDS,   SUITS   TO   EN- 
FORCE  OR  SET  ASIDE— cone 'd. 

Deed  of  gift  and  endowment 


I       24. 

i    executed  by  Mahomedan  wido-w  in   favour 
j    of   agent — Fiduciary       relationship — Burden     of 
i    proving  absence  of  undue  influence.     An  instrument 
I    executed  by  a  widow,  after  setting  apart  the  rental 
j    qf  villages  belonging  to  her  as  her  patrimony  to 
defray  the  expenses  of  her  and  her  deceased  hus- 
i    band's  tombs,  gave  to  her  managing  agent,  who 
j    was  her  sole  adviser,  the  management  of  the  endow- 
I    ment  in  perpetuity  with  the  residue,  after  the  above 
'    expenditiu'e  should  have  been  met,  for  himself,  so 
that  a  large  surplus  would  have  remained  each  year 
i    in  his  hands  and  he  would  have  been  the  person  sub- 
I    stantially  interested.     Held,  that  this  transaction 
was  within  the  well-recognize.i  principle  that  every 
I    onus   is  thrown  upon  a  person   filling  a  fiduciary 
character  towards  another  of  showing  conclusively 
that  he  has  acted  honestly  and  bend  fide,  without 
,    influenciog  the  donor  who  has  acted  independently 
of  him.     In  a  suit  by  the  agent's  representative  to 
have  the  gift  enforced  against  the  widow's  successor 
in  the  estate,  this  burden  had  not,  in  the  opinion  of 
the  Courts  below,  with  which  their  Lordships  con- 
curred, been  sustained,  and  it  was  held  that  the  gift 
;    had  been  rightly  set  aside.     Wajtd  Kha:!s  v.  Ewaz 
1    Au  Khan     .         .         .     I.  L.  R.  18  Calc.  545 
i  L.  R.  18  I.  A.  144 

25.  Power  of  revocation  in  a 

'    voluntary    deed — Onu^   of     proof — Mahomedan 
'    Law — Relinquishment  of    share — Voluntary     settle- 
ment— Document  whereby    heirs  give  up  their  rights 
i    in  the  property  in  favour   of   one  heir — Deed  sup- 
ported    by     valuable  consideration.     In   a  suit  to 
;    impeach  a    deed   to  which  he  has   been  a   party, 
I    the  onus  lies  on  the  plaintiff  to  make  out  a  case 
for   setting  aside  on  equitable  grounds  a  deed  duly 
executed    for   valuable    consideration.    Jlelbounie 
Banking    Corporation    v.   Brougham,   7  App.    Cos. 
307,  311,  ioMowed.    Ashidbai  r.  Abdulla  (1906) 

I  I.  L.  R.  31  Bom,  271 

I 

;        16.  DEED,  EFFECT  ANT)  OPERATION  OF. 
Deeds  of  gift  between  joint 


brothers  of  part  of  family  estate — Deeds  of 
partition — Subsequent  partition  between  them  of 
residue.  Two  brothers,  the  only  members  of  a  joint 
Hindu  family,  executed  and  registered  mutual  deeds 
of  gift  to  one  another  of  their  interests  in  specified 
portions  of  their  family  estate.  In  after  years  the 
younger  brother  sued  the  elder  for  partition  of  the 
estate  excepting  so  much  of  it  as  had  already  been 
the  subject  of  the  above  gifts.  The  elder  defended 
the  suit  on  the  ground  that  the  deeds  of  gift  had  not 
been  intended  to  operate,  not  representing  any  real 
transaction.  To  negative  their  effect,  the  burden  of 
proving  that  the  transaction  was  not  real,  but  only  a 
pretence,  was  laid  upon  the  defendant  who  failed 
to  adduce  that  proof.  Sham  Chaxd  Pal  r.  Pbotap 
Chcxdeb  Pal        .         .       I.  li.  R  25  Calc.  78 

L  R,  24  L  A.  186 
1  C.  W.  N.  594 
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PENAL    CODE    (ACT    XLV  OF  1860)- 

contd. 
s.  186 — conld. 


joint   owners  and  in  joint  occupation  of  the    land 
in  disput€.     Finding  himself  unable  to  execute  the 
decree,  the  Mamlatdar  referred  the  matter  to  the 
Collector  for  advice.      The  Collector,   on  looking 
into  the   papers  of  the  case,  ordered  a  surveyor  to 
execute  the  decree  by  dividing  the  land  in  dispute 
and  putting  the  decree-holder  in  possession  of  his 
share.     The   surveyor,   in   attempting  to   execute, 
the  decree,  was  obstructed  by   the   accused,   who 
was  thereupon  tried  and   convicted  of  the  offence 
of  voluntarily  obstructing  a  public  servant  in  the 
d  schange  ofhs  public  functions  under   s.    186   of 
the  Penal  Code  (Act  XLV  of  1860).     Held,  revers- 
ing  the  conviction,  that,   as  the  Collector  had  no 
legal   authority  to  issue  the  order  to  the  surveyor 
in  execution  of  the  Mamlatdar 's  decree,  the  surveyor 
acting  under  that  order  was  not   discharging    a 
public  function,  and  the  act  of    the    accused  was 
not  an  offence  against  s.   186  of  the  Penal  Code. 
Held,  further,  that  the   Collector's    order  was   so 
entirely    idtra    vires   as   to   leave  no  room  for  the 
operation  of  either  the  first  or  the  second  clause 
of  s.   99  of  the  Penal  Code.     Queen-Empeess  v. 
TuLSiRAM         .         .  I.  L.  R.  13  Bom.  168 


PENAL    CODE  (ACT     XLV   OF    I860)— 

contd. 


8. 


-  Public  servant — 


Ameen,  appointed  under  Bengal  Tenancy  AcC{  VIII  of 
1885),  s.  69 — Bengal  Tenancy  Act,  s.  89.  A  person 
nominated  by  the  Collector  under  s.  69  of  the  Ben- 
gal Tenancy  Act,  for  the  purpose  of  making  a  divi- 
sion of  crops  between  the  landlord  and  the  tenant, 
is  not  a  public  servant  within  the  meaning  of  s.  186 
of  the  Penal  Code.  Chatter  Lal  v.  Thacoor 
Pershad  .         .         .  I.  L.  R.  18  Calc.  518 


9. 


Obstructing     a 


public  servant — Public  vaccinator.  To  spread  a  false 
report  and  thereby  prevent  persons  from  bringing 
their  children  for  vaccination  to  the  public  vac- 
cinator is  not  an  offence  under  Penal  Code,  s.  186. 
Queen-Empress  v.  Thimmachi 

I.  L.  K.  15  Mad.  93 


10. 


and  B.   183 — Obstructing  public 


s.  186 — contd. 


peding  railway  servant — Railways  Act  (IX  of  1890), 
ss.  121,  122.  Before  a  person  can  be  convicted  of 
wilfully  obstructing  or  impeding  a  railway  servant 
in  the  discharge  of  his  duties  as  provided  in  s.  121 
of  the  Railways  Act  (IX  of  1890)  or  of  voluntarily 
obstnieting  a  public  servant  in  the  discharge  of 
his  public  functions  as  provided  by  s.  186  of  the 
Penal  Code,  it  must  be  shown  that  the  obstruction 
or  resistance  was  offered  to  the  railway  or  public 
servant  in  the  discharge  of  his  duties  or  public 
functions  as  authorized  by  law.  The  mere  fact 
of  a  public  servant  or  railway  servant  believing  he 
was  acting  in  the  discharge  of  his  duties  or  public 
functions  is  not  sufficient  to  make  resistance  or 
obstruction  to  him  amount  to  an  offence.  In  the 
matter  of  the  petition  of  Baroda  Kanto  Pramanick 

1  C.  W.  N.  74 


servant — "  Voluntarily.  "  A  District  Judge  order- 
ed that  the  house  of  the  defendant  in  a  suit  pend- 
ing before  him  be  searched  and  certain  property 
brought  to  the  Court,  and  appointed  a  commissioner 
to  carry  out  this  order.  The  commissioner  went 
to  the  house,  but  the  defendant  shut  the  doors 
and  would  not  admit  him.  A  crowd  collected, 
and  the  commissioner  felt  it  would  be  xinsafe  to 
proceed  to  carry  out  the  order  by  force,  and  was 
unable  to  do  so  otherwise.  The  defendant  was  pro- 
secuted and  sentenced  under  Penal  Code,  s.  186. 
Held,  that  the  facts  disclosed  no  offence  under  that 
section.  The  use  of  the  word  "  voluntarily  "  in 
that  section  seems  to  contemplate  some  overt  act 
of  obstruction,  and  not  that  mere  passive  condiict 
should  be  penal.  Queen-Empress  v.  Sommakna 
I.  L.  R.  15  Mad.  221 


12. 


Obstructing  public 


11. 


Voluntarily     ob- 


structing pid)lic  servant  in  disclmrge  of  his  duties — 7m- 


servant  in  discharge  of  his  public  functions — Ameen, 
power  of,  to  measure  lands  in  butwarra  proceedings — 
Public    functions — Estates    Partition    Act    {Bengal 
Act  VIII  of  1876),  ss.  112  and  116.     The  public 
functions  contemplated  bj'  s.  186  of  the  Penal  Code 
mean  legal  or  legitimately  authorized  public  func- 
tions, and  were  not  intended  to  cover  any  act  that 
a  public  functionary  might  choose  to  take  upon  him- 
self to  perform.     A  butwarra  Ameen,  in  proceeding 
to  measure  certain  lands  in  the  course  of  proceed- 
ings connected  with  the  partition  of  an  estate  under 
Bengal  Act  VIII  of  1876,  was  obstructed  by  certain 
persons  who  claimed  the  lands  and  objected  to  their 
being  measured.      The  lands  were  stated  in  the 
report  of  the  Ameen  to  be  the  common  land  of  estate 
No.  546  and  of  certain  other  estates.     The  persons 
who  obstructed  him  were  not  co-sharers  in  that 
estate,  and  contended  that  the  land  sought  to  be 
measured  had  been  divided  amongst  the  maliks  of 
the  different  estates,  and  different  portions  of  it 
had  been  held  separately  by   them.     The   persons 
so    obstructing  the  Ameen  were  charged  with  an 
offence  under  s.  186  of  the  Penal  Code,  the  Deputy 
Collector  in   charge  of  the  butwarra  proceedings 
being  of  opinion  that  s.   112  of  the  Act  applied, 
and  that  the  Ameen  was  entitled  to  measure  the 
land.     The    accused    were    convicted.     Held,  that 
s.  112  is  limited  to  cases  where  the  community  of 
interest  in  the  land  in  dispute  between  the  proprie- 
tors of  the  estate  under  partition  as  a  body  and  the 
proprietors  of  other  estates  is  admitted.     When  this 
i>  not  admitted,  the  provisions  of  s.    116  apply. 
Held,  further,  that,  as  there  was  no  evidence  to  show 
that  such  community  of  interest  was  admitted,  the 
accused  were  entitled  to  the  benefit  of  the  doubt  and 
to  have  the  case  treated  as  one  under  s.  116,  and 
that,  as  the  procedure  laid  down  in  that  section  had 
not  been  followed,  the  Ameen  had  no  power  to  mea- 
sure the  lands,  and  could  not  be  said  to  be  a  public 
servant  acting  in  discharge  of  his  public  functions, 
and  that  the  conviction  must  consequently  be  set 
aside.     Lilla  Singh  v.   Queen-Empress 

I.  L.  R.  22  Calc.  286 
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PENAL    CODE    (ACT    XLV  OP  1860)— 

contd. 
8.  186— contd. 


13. Obdruding  pub-   \ 

lie  servani  in  discharge  of  his  public  functions —    | 
Public  servant  acting  under  warrant  of  arrest  not  in    | 
iegal  form — Criminal  Procedure    Code,  18S2,  ss.  75    | 
and    80 — Warrant    of   arrest   without    signature   of   \ 
Magistrate  and  notification  of  substance  of  warrant —   I 
Discharge  of  public  functions.     A  public  servant  exe- 
cuting a  warrant  of  arrest  which  is  not   sisrned  by 
the  Magistrate  as  required  by  s.  75  of  the  Criminal 
Procedure  Code,  but  only  bears  his  initials,  and  the 
substance  of  which  is  not  notified  to  the  person  to  be    ; 
arrested  as  required  by  s,  80  of  the  Code,  cannot  be 
said  to  be  acting  in  the  discharge  of  his  public 
functions  in  a  manner  authorized  by  law.     A  person 
obstructing  him  cannot  be  convicted  under  s.  186  of 
the  Penal  Code.     Abdul  Gaftr  v.  QuEEy-EiCPRESS 
I.  li.  R.  23  Calc.  838 

arid    8.   21 — Obstructing    public 


14. 


servant  in  distharge  of  public  functions — Court  peon 
— Nazir's  power  of  delegation  of  service  of  warrant 
io  peon — Civil  Procedure  Code  1S82,  s.  251 — Court- 
fees  Act  {VII  of  1870),  s.  22—Service  of  warrant 
of  attachment.  The  petitioner  was  convicted  under 
s.  186  of  the  Penal  Code  of  obstructing  a  Civil 
■Court  peon,  who  was  attaching  his  property  in 
-execution  of  a  decree  ;  the  warrant  of  attachment 
was  addressed  to  the  Nazir  of  the  Court,  who 
delegated  its  execution  to  a  i)eon  by  an  endorse- 
ment of  the  peon's  name.  Held,  that  the  Xazir 
had  authority  thus  to  delegate  the  execution  of  the 
warrant  to  the  peon.  The  words  "  to  be  executed  '' 
in  s.  251  of  the  Code  of  Civil  Procedure  would  seem 
to  imply  that  it  was  not  intended  that  the  "  proper 
officer  "  should  himself  execute  all  warrants  sent  to 
him.  And  there  is  nothing  in  the  Code  which  indi- 
cates in  any  way  that  warrants  being  either  war- 
ants  of  arrest  or  of  attachment,  or  for  distress  and 
sale,  are  to  be  executed  by  the  "  proper  officer," 
in  any  manner  different  from  the  service  of  sum- 
monses. The  Court-fees  Act  (VII  of  1870)  distinctly 
'  contemplates  that  the  peons  are  to  be  employed, 
not  only  for  the  service  of  summonses,  notices,  or 
orders,  but  also  for  the  execution  of  other  processes, 
such  as  warrants  of  arrest,  or  of  attachment  and 
distress.  Though  the  authority  may  well  be  con- 
ferred in  more  c!ear  and  explhcit  terms  than  are 
expressed  by  a  mere  endorsement  by  the  Nazir  of 
the  peon's  name,  still  it  is  impossible  to  say  that 
that   is  not  sufficient  evidence  of  the  delegation. 

DhAEAM    ChAXD    LaL    v.    QUEEy-EMPRESS 

I.  L.  R.  22  Calc.  596 

15.  and   s.  21 — Xazir's   power    of 

delegation — Public  servant — Peon — Escape  from 
arrest.  A  Nazir  has  authority  to  delegate  the 
■execution  of  warrants  of  arrest.  Dharam  Chani 
Lai  V.  Queen-Empress,  I.  L.  R.  22  Calc.  596, 
followed.  A  peon  acting  under  such  delegation 
is  a  public  servant  within  the  meaning  of  the 
definition  in  s.  21,  cl.  4,  of  the  Penal  Code. 
Qutere  :  Whether  the  escape  of  a  prisoner  from 
arrest  is  an  obstruction  of  a  public  servant  within 
<ie  meaning  of  s.   186  of  the  Penal  Code.     Sheo 


PENAL    CODE    (ACT    XLV  OF  I860)— 

contd. 
8.  l&e— contd. 


Pkogash  Tewam  v.  Bhoop    Narain  Prosad  Pa- 
THAK  .         .         .         I.  L.  R.  22  Calc.  759 


16. 


Illegal  issue  of 


warrant  of  arrest — Code  of  Criminal  Procedure,  1882, 
ss.  76,  81,  90,  and  160— Penal  Code  {Act  XLV  of 
1860),  ss.  143  and  174 — Justifiable  assault — Investi- 
gation by  police — Power  of  Magistrate  to  issue 
warrant  of  arrest  for  production  of  witness.  Where 
a  District  Magistrate  issued  a  warrant  for  the 
arrest  and  production  of  a  witness  for  the  purpose 
of  giving  evidence  at  an  investigation  held  by  the 
police,  and  in  attempting  to  execute  such  warrant 
the  police  arrested  the  wrong  person  and  were 
assaulted  in  the  attempt : — Held,  that,  apart  from 
the  fact  that  the  attempt  to  arrest  was  made  oa  the 
wrong  person,  a  District  Magistrate  has  no  authority 
to  issue  a  warrant  for  the  production  of  a  witness  at 
an  investigation  by  a  police-officer,  but  only  before 
his  own  Court  under  ss.  76  and  81  of  the  Code  of 
Criminal  Procedure.  Held,  also,  that,  as  the  in- 
vestigation was  held  by  a  police-officer  under  Ch. 
XIV  of  the  Criminal  Procedure  Code,  the  proper 
course  was  for  the  Sub-Inspector  of  Police  to  require 
the  attendance  of  the  witness  under  s.  160  of  the 
Code  of  Criminal  Procedure,  and,  on  failure  by  her  to 
comply  with  such  order,  prosecute  her  under  s.  174 
of  the  Penal  Code.  Held,  further,  that  the  accused 
were  justified  in  their  resistance,  and  that  no  offence 
either  under  s.  143  or  s.  186  of  the  Penal  Code  was 
committed,  and  that  they  should  be  acquitted. 
QrEEX-E.\LPRES3  V.  JoGEyDRA  Nath  Mckerjee 
I.  L.  L  24  Calc.  320 
1  C.  W.  N.  154 


17. 


and 


99     and     353— 


Madras  Local  Boards  Act  {Madras  Act  V  of  1884), 
ss.  77,  78,  81,  94,  163 — Service  of  notice  of  demand 
of  house-tax— Omission  to  fill  up  the  house-register 
completely — Illegal  distraint — Resisinnce  to  dis- 
training officer.  A  notice  of  demand  of  a  house- 
tax  under  the  Local  Boards  Act,  V  of  1884  (Madras), 
was  affixed  to  the  house.  The  owner,  who  was  a 
potter  and  cultivator  by  occupation,  was  in  the 
village  at  the  time.  He  did  not  pay  the  tax.  A 
warrant  of  distress  was  issued,  the  house -register 
not  having  been  completely  filled  up,  and  a  bucket 
and  spade  belonging  to  the  defaulter  were  at- 
tached. The  defaulter  successfully  resisted  the 
distraint.  Held,  that  the  provisions  of  the  Act  had 
been  sufficiently  complied  with  as  regards  the 
preUmiminary  steps  for  making  the  demand  and 
the  service  of  notice,  and  the  fact  that  the  spade 
and  the  bucket  were  protected  from  attachment 
under  s.  94  did  not  justify  the  resistance,  and 
accordingly  that  the  defaulter  was  guilty  of  off- 
ences under  Penal  Code,  ss.  186  and  353.  QrEEjr- 
Empbess  v.  Poomalai  Udayax 

L  L.  R.  21  Mad.  296 


18. 


Survey  Act  {Ben, 


Act  V  of  1875),  s.  45 — Kanungo  appointed  by  a  Settle- 
ment officer,  whether  a  public  servant — Penal  Code 
{Act  XLV  of  1860),  s.  186— Obstructing  a  public 
cfficer  in  the  dischargelqf  his  duties  as  such.     Obstruc- 

13  s  2 


(     9327     ) 


DIGEST  OF  CASES. 


(     9328     ) 


PENAL 

contd. 


CODE     (ACT  XLV  OF  1860)- 

s.  186 — condd. 


PENAL 

contd. 


CODE    (ACT    XLV   OF  I860)— 


tion  offered  to  a  Kanungo  appointed  by  a  Settle- 
ment Officer  for  the  purpose  of  demarcating  the 
boundary  line  of  certain  hhas  mahal  lands,  but  who 
cannot  be  regarded  as  properly  discharging  any  of 
the  functions  mentioned  in  s .  45  of  the  Survey  Act 
(Ben.  Act  V  of  1875),  would  not  amount  to  an 
offence  under  s.  186  of  the  Penal  Code.  Moula 
Bus  V.  Kinq-Emperoe  (1901)   .  6  C.  W.  N.  120 

19. Public  servant — 

Obstruction — Distraint — Crops — Sanction — Unlawful 
assembly — Bengal  Tenanci/  Act  {VIII  of  1885),  ss. 
123  and  126 — Criminal  Procedure  Code  {Act  V  of 
1898),  ss.  4  and  Wo—Pemd  Code  {Act  XLV  of 
1860),  ss.  143  and  186.  A  peon  was  ordered  by  the 
Civil  Court,  under  the  provisions  of  the  Bengal 
Tenancy  Act,  to  cut  certain  crops,  which  had 
already  been  distrained.  The  peon,  with  some 
labourers,  cut  a  portion  of  the  crops,  when  they  were 
forcibly  stopped  by  the  petitioners  and  a  mob 
of  men.  The  peon  lodged  information  of  the 
occurrence  at  the  thana.  The  petitioners  were  con- 
victed under  ss.  143  and  186  of  the  Penal  Code. 
Held,  that,  as  there  was  in  this  case  no  complaint,  as 
defined  by  s.  4  of  the  Criminal  Procedure  C!ode,  of 
the  public  servant  concerned,  the  conviction  under 
s.  186  of  the  Penal  Code  should  be  set  aside. 
Kailas  Ktjbiii  v.  Emperor  (1902) 

I.  L.  R.  30  Cale.  285 

20.  " Northern    India 

Canal  and  Drainage  Act,  VIII  of  1873,  ss.  45  and 
47 — Mode  of  collection  of  canal  dues — Distraint. 
Where  under  a  written  order  signed  by  a  Tahsildar 
the  Naib  Nazir  was  directed  to  realize  certain  canal 
dues,  and  he,  on  attempting  to  do  so  by  attachment 
and  sale  of  the  defaulter's  property,  was  resisted  by 
the  owners  of  the  property,  it  was  held  that  the 
conviction  of  the  persons  offering  resistance  under 
s.  186  of  the  Penal  Code  was  good.  The  Tahsildar's 
order,  though  not  of  a  formal  nature,  was  sufficient 
evidence  that  the  Naib  Nazir  was  acting  as  a  public 
servant  in  the  discharge  of  his  duty.  Held,  also, 
that  the  appointment  of  lambardars  does  not  pre- 
clude the  Revenue  authorities,  if  they  think  fit, 
from  realizing  canal  dues  from  the  persons,  by  whom 
the  dues  are  actually  payable.  Queen-Empress  v. 
Poomalai  Udayan,  I.  L.  R.  21  Mad.  296,  referred 
to      Emperor  v.    Abdull.ih  (1905) 

I.  L.  R.  27  All.  496 
. s.  187— 

See  False   Evidence — General   Cases. 
I.  L.  E,.  23  Mad.  544 

See  Forest  Act,  s.  78.  I 

I.  L.  K.  22  Bom.  769    ! 

I 

See  Public  Servant.  | 

I.  L.  R.  26  Mad.  419    I 

-  s.  188—  I 

See  Bombay   Eistrict    '  rrxiciPAL   Act, 
s.  73     .         .     L  L.  R.  14  Bom.  180 

See  Breach  of  the  Peace, 

9  C.  W.  N.  793 


—  s.  18Q— contd. 

See  Criminal  Procedure  Code,  s.  144. 

9  C.  W.  N,  392 

See   Nuisance — Under   Criminal    Pro" 

CEDURE  Code    .  2  B.  L.  R.  A.  Cr.  45 

I.  L.  R.  10  All.  115 

L  L.  R.  16  Calc.  9 

I.  L.  R.  14  Bom.  165 

I.  L.  R.  10  Mad.  46-4 

I.  L.  R.  20  All.  501 

2  C.  W.  K .  70 

5  C.  W.  N.  329 

See  Public  Servant. 

I.  L.  R.  29  Calc.  236 

See  Sanction  for  Prosecution — Where 

Sanction  is  necessary,  or  otherwise. 

I.  L.  R.  24  Mad.  70 

See  Unlawful  Assembly. 

I.  L.  R.  7  Bom.  42 

Criminal  Proce^ 


dure  Code,  1861,  s.  t2.  An  order  in  writing  under 
s.  62  of  the  Code  of  Criminal  Procedure  is  necessary 
to  sustain  a  charge  under  s.  188  of  the  Penal  Code 
of  disobeying  an  order  under  the  former  section. 
In  the  matter  of  Pitambur  Dey    17  W.  R.  Cr.  5T 

2. ■ Evidence  of  pro- 

mulgation  of  lawful  order.  To  support  a  conviction 
under  s.  188  of  tlie  Penal  Code,  there  must  be 
evidence  that  the  order  has  been  promulgated  by 
a  public  servant  lawfully  empowered  to  promulgate 
it.     Queen  v.  Subun  Singh    .     23  W.  R.  Cr.  57 


3. 


Kyi  owl  edge       of 


promulgation  of  order.  Before  a  conviction  can  be 
had  under  s.  188,  Penal  Code,  it  must  be  proved 
that  the  accused  knew  that  an  order  had  been  pro- 
mulgated by  a  public  servant  directing  such  ac- 
cused person  to  abstain  from  a  certain  act.  Queen 
V.  Ramtonoo  Singh     .         .         12  W.  R.  Cr.  49 

Abelakh  Singh  v.  Sirnam  Singh 

15  W.  R.  Cr.  50 

4.     —    Injunction      in 

civil  suit — Disobedience  of  order.  S.  188  of  the  Penal 
Code  applies  to  orders  made  by  public  functionaries 
for  public  purposes,  and  not  to  an  order  made  in  a 
civil  suit  between  party  and  party.  The  proper 
remedy  for  disobedience  of  an  order  of  injunction 
passed  by  a  Civil  Court  is  committal  for  contempt. 
In  the  matter  of  the  petition  of  Chandrakanta  De 
I.  L.  R.  6  Calc.  445  :  7  C.  L.  R.  350 

5. Bequisities      for 

conviction  under.  A  conviction  under  s.  188  of  the 
Penal  Code,  of  disobedience  of  an  order  duly  pro- 
mulgated by  a  public  servant,  will  not  stand  where 
the  evidence  fails  to  show  that  the  disobedience 
caused  or  tended  to  cause  obstiniction,  annoyance, 
or  injury,  or  risk  of  obstruction,  annoyance,  or 
injury,  to  any  person  lawfully  employed,  or  that  it 
caused  or  tended  to  cause  danger  to  human  life, 
health,  or  safety,  or  caused  or  tended  to  cause' a 
riot  or  affray.     Anonymous     .      4  Mad.  Ap.  6 
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3>ENAL    CODE    (AC5T    XLV  OP    I860)— 

contd. 


s.  188— con  Jd. 


6. 


Criminal  Proce- 


dure Code,  I83I,  s.  62 — Order  of  Assistant  Magis- 
■irafe.  Ss.  62  (Criminal  Procedure  Code,  1861)  and 
188  of  the  Penal   Code   should   be   read   together. 

•GOVERXMEXT    V.    MaHOMED  BuKSH- 

1  Agra  Or.  23 

7.    Issue  ot  summons 

and  warrant.  A  Magistrate  has  no  authority  to 
issue  simultaneously  a  summons  and  a  warrant 
under  s.  188  of  the  Code  of  Criminal  Procedure, 
1861,  unless  he  has  reason  to  believe  that  the  wit- 
ness will  not  attend  in  obedience  to  a  summons. 
•QrEES  V.  Chuxder  Seekur  Roy 

12  W.  R.  Cr.  18 


8. 


Illegality  of  order 


— Order  under  consideration  of  Appellate  Court. 
Where  a  Magistrate  had  made  an  improper  order 
requiring  the  petitioner  to  pull  down  his  house  as  an 
obstruction  in  fifteen  days,  and  the  Sessions  Judge, 
on  application  of  the  petitioner,  called  for  the  pro- 
ceedings under  s.  434  of  the  Criminal  Procedure 
•Code,  1861,  the  Magistrate  wrote  and  questioned 
the  Judge's  authority  to  interfere,  and  without 
waiting  for  a  reply  proceeded  to  try  the  petitioner 
for  disobedience  to  an  order  duly  promulgated  by  a 
public  servant  and  sentenced  him  to  twenty-five 
days'  imprisonment  under  s.  188  of  the  Penal  Code. 
Held  (reversing  the  conviction),  that  the  Magistrate 
ought  at  once  to  have  complied  with  the  precept 
of  the  Sessions  Judge  under  s.  434,  and  that  he  was 
not  warranted  in  convicting  and  imprisoning  the 
petitioner  for  disobeying  an  order  the  legality  of 
which  was  then  properly  under  the  consideration 
of  an  Appellate  Court.  Reg.  v.  Dalsukram 
Haribhai    .         .       2  Bom.  407  :  2nd  Ed.  384 


9. 


Order  of  ilagis- 


trate  under  s.  618,  Criminal  Procedure  Code,  prohi- 
biting  payment  of  rents — Illegal  ordfr.  In  a  case  of  a 
dispute  between  rival  parties  as  to  the  payment  of 
rents  by  tenants,  a  Magistrate  has  no  power,  under 
s.  518  of  Act  X  of  1872,  to  make  an  order  that  no 
Tents  should  be  collected  until  such  time  as  the 
right  and  title  of  both  parties  should  have  been 
established  by  order  of  a  competent  Court,  and 
conviction  under  s.  18S  of  the  Penal  Code  for  dis- 
obeying such  an  order  cannot  be  sustained.     Pro- 

■SOXO   COOMAR  ChATTERJEE   f.   EMPRESS 

8  C.  Ii.  B.  231 

10.  Order  of  Magis- 
trate under  s.  133,  Criminal  Procedure  Code,  Act  X 
of  1882,  made  without  jurisdiction.  The  accused 
was  convicted  under  the  Penal  Code  of  disobe- 
dience to  a  general  order  of  the  Magistrate  directing 
the  public  not  to  frequent  the  roads  and  public 
places  at  the  village  of  P  between  certain  hours. 
Held,  that  the  conviction  wa.*  bad.  In  the  matter  of 
KoMUL  Kristo  Boxick         .         .  12  C.  L.  B.  231 


IL 


Plying    boat    /or 


hire  near  public  ferry — Disobedience  of  order  promul- 
gated by  public  servant.     If,  when  directed  by    the 


^ENAL  CODE    (ACT  XLV    OF   1860)- 

contd. 

~ s.  188— contd. 


order  of  a  public  servant,  duly  promulgated  to  him, 
to  abstain  from  plying  a  boat  for  hire  at  or  in  the 
immediate  vicinity  of  a  public  ierry,  a  person  dis- 
obeys such  direction,  he  renders  himself  liable  to 
punishment  under  the  Penal  Code.  Muthra  v. 
Jawahir     .         .         .         .    I.  Ii.  R.  1  AIL  527 


12. 


Code  Of  Criminal 


Procedure,  1861,  s.  62 — Trespass  by  cattle.  A  Magis- 
trate issued  an  order  warning  owners  of  cattle 
to  take  proper  care  of  them,  and  that  in  case 
of  disobedience  or  neglect  they  would  be  punished 
according  to  law,  and  did  punish  them  for  dis- 
obedience under  s.  188  of  the  Penal  Code.  Held, 
that  the  conviction  under  s.  188  of  the  Penal  Code 
was  illegal.     In  the  matter  of  A>nRADDi 

3  B.  Ii.  R.  A.  Cr.  45 


s.c.  QuEEX  V.  Ameeruddeex 


13 


12  W.  R.  Cr.  36 

Landholder,  duty 


of — Xeglect  to  aid  a  public  servant — Disobedience  to 
order  by  public  servant — Act  X  of  1882  (Criminal 
Procedure  Code),  ss.  90,  91.  A  Magistrate  directed  a 
landholder  "  to  find  a  clue  "  in  a  case  of  theft  "  with- 
in fifteen  days,  and  to  assist  the  police."  Held,  that 
such  order  was  not  authorized  by  ss.  90  and  91 
of  Act  X  of  1872,  and  the  conviction  of  such  land- 
holder, under  ss.  187  and  188  of  the  Penal  Co<!e, 
for  disobedience  to  such  order  was  not  maintainable. 
EsrPRESS  OF  India  r.  Bakhshi  Ram 

I.  Ii.  R.  3  AU.  201 


14. 


Act    XXXI  of 


1860,  s.  26— Criminal  Procedure  Code  {Act  XXV 
of  1861).  ss.  250,  251 — Carrying  fire-arms  without 
license — Disobedience  of  an  order  promulgated  by  a 
public  servaru.  A  Magistrate  issued  a  notification 
that  all  persons  desirous  of  carrying  arms  should 
take  out  a  license  enabling  them  to  do  so  under 
s.  26  of  Act  XXXI  of  1860  ;  and  certain  persons 
were,  in  consequence  of  his  notification,  arrested 
and  brought  before  him  charged  in  a  police  report 
with  carrying  arms  without  license.  No  summons 
or  warrant  had  been  applied  for,  nor  any  com- 
plaint lodged  before  the  Magistrate  previous  to 
the  arrest  of  the  prisoners.  No  charge  in  \»Titing 
was  framed  as  required  under  ss.  250,  251  of  the 
Criminal  Procedure  Code.  No  evidence  was  taken, 
but  the  prisoners  admitted  carrying  the  fire-arms. 
The  Magistrate  convicted  them,  under  s.  188  of 
the  Penal  Code,  of  disobedience  of  an  order  duly 
promulgated  by  a  public  servant.  There  was 
no  evidence  that  the  disobedience  would  cause, 
or  tend  to  cause,  annoyance,  obstruction,  or  injury 
to  human  life,  health,  or  safety.  Held,  the  convic- 
tions must  be  quashed.  Necessity  of  observing 
the  rules  laid  down  in  the  Criminal  Procedure  Code 
remarked  on.     Queex  v.    Nakdkumar  Bose 

3  B.  Ii.  R.  Ap.  149 


15. 


Order  under  s.  530, 


Criminal  Procedure   Code,    1872.     In   the   absence 
of   evidence  that  an   order   under  s.   530  of  the 


1 
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PENAL    CODE    (ACT    XLV    OF  1860)- 

cotitd. 


s.  lS8—conid. 


Criminal  Procedure  Code  ■was  in  fact  directed  to 
the  accused,  he  cannot  legallj^  be  convicted  under 
s.  188  of  the  Fenii)  f  ourt  for  di  obeying  such  (  rde:. 
In  the  metier  of  KoBo  Kishoee  CnrcKERBUTiY 

7  C.  L.  E.  291 


16. 


Order  declaring 


land  in  dispvie  not  to  he  jivhlic.  An  order  which 
declares  that  as  between  the  parties  to  a  contention 
certain  land  in  dispute  does  not  belong  to  the  public 
is  not  one  the  contravention  of  which  can  form 
the  subject  of  an  order  under  the  Penal  Code,  s.  188. 
UxNODA  Peoshad  Dutt  V.  Shama  Sooxduree 

24  W.  K.  Cr.  20 


17. 


Order  on   report 


of  jury  wider  Criminal  Procedure  Code,  1872, 
ss.  521,  526 — Disobedience  of  order.  A  jury  having 
been  applied  for  and  duly  appointed  under  s.  521 
of  Act  X  of  1872,  one  of  the  jurors  appointed  by  the 
Magistrate  fell  sick,  and  the  foreman  of  the  jury, 
unknown  to  the  Court,  substituted  another  man  in 
h's  place.  The  I\'agistrate  accepted  the  report 
of  the  majority  of  the  jury  so  constituted  and  made 
an  order  under  s.  526.  The  order  having  been 
disobeyed  proceedings  were  taken  under  s.  188 
of  the  Penal  Code  against  the  person  to  whom  it 
was  directed,  and  he  was  convicted  and  sentenced 
to  imprisonment.  Held,  that,  the  report  upon 
which  action  was  taken  not  being  the  report 
of  a  regularly  constituted  jury,  the  order  and 
the  conviction  and  sentence  passed  on  disobedi- 
ence thereto  were  illegal.     Empress    v.  Bhoirub 

ClJTJNDER  DUTT     .  .  .  10  C.  L.  E.  193 


18, 


Disobedience  to 


order  of  ptihlic  servant — Enquiry  as  to  possession 
—Parties  to  enquiry.  In  May  1883  the  District 
Magistrate  of  Tipperah  held  an  enquiry  as  to  the 
possession  of  certain  lands  claimed  by  A  and  B,  and 
having  found  on  the  evidence  taken  by  him  that 
A  was  in  possession,  he  passed  an  order  on  the  21st 
of  May  1883,  declaring  that  A  was  entitled  to  hold 
possession  of  the  disputed  land  until  evicted  in 
clue  course  of  law,  and  forbidding  B  and  all  others 
to  disturb  ^'s  possession  until  such  disturbance 
should  be  effected  in  due  course  of  law.  Previously 
to  November  1885,  B  sold  an  8-anna  share  of  his  in- 
terest in  the  disputed  land  to  C,  who  at  the  time 
of  his  purchase  had  notice  of  the  order  of  the  21st 
of  May  1883.  In  November  1885  B  and  others 
went  to  the  disputed  lands,  and  attempted  to  turn 
A  out  of  possession  by  force,  and  to  compel  the 
tenants  of  the  lands  to  pay  rent  and  give  kabuliats 
to  B  and  C.  At  the  time  that  B  and  his  com- 
panions went  to  the  disputed  land,  the  latter  were 
aware  of  the  order  of  the  21st  of  May  1883,  though 
none  of  them  was  a  party  to  the  enquiry  then  made 
by  the  District  Magistrate.  In  December  1885  they 
were  all  tried  and  found  guilty  of  disobedience  to 
an  order  duly  promulgated  by  a  public  servant. 
Held,  that  the  conviction  was  right.  GoLUCK 
Chandra  Pal  v.  Kali  Charan  De 

I.  L.  R.  13  Calc.  175 


PENAL    C0DE;(ACT     XLV   OF  I860)— 

ccn'd. 


-?.  188— conid. 


19. 


Disobedience  to- 


order  of  public  servant — Order  of  Magistrate  under 
Criminal^ Procedure  Cede,  1S61,  s.  318.  Where  an 
order  was  made  under  s.  318  of  the  Criminal  Pro- 
cedure Code,  1861,  between  A  on  the  one  side  and 
B  and  the  three  tenants  of  B  on  the  other  : — Held,. 
that  the  order  was  only  binding  on  the  actual  parties 
to  the  case,  and  subsequent  tenants  of  B  could  not 
be  punished  for  disobeying  the  order.  In  the 
matter  of  Gopal  Burna\v-ae'3  B.  L.  E.  A.  Cr.  13 

20. Omission  or  neg- 
lect of  zamindar  to  obey  ccdl  under  s.  21,  Beng.  Reg. 
XX  of  1817.  An  omission  or  neglect  by  a  zamindar 
when  called  upon  under  s.  21  of  Regulation  XX 
of  1817  to  nominate  some  one  to  fill  the  office  of 
village  watchman  which  had  become  vacant  is  not  an 
offence  under  either  s.  187  or  s.  188  of  the  Penal 
Code.     In  tuc  nt' tier  of  Kali  Prosoxo  Ghose 

7  C.  L.  R  575 


21. Chairman     of" 

Municipal  Committee  under  Act  XXVI  of  1850 — 
Public  servant.  The  Chairman  of  the  Municipal 
Committee  appointed  under  Act  XXVI  of  1850,. 
though  a  public  servant,  has  no  power  to  make  an 
order  for  the  attendance  of  any  one  before  him ,. 
and  therefore  there  can  be  no  conviction  for  dis- 
obedience of  it.     Reg.   v.   Purshotam  Valji 

5  Bom.  Cr.  33 

22.^. 


Conviction   for 

disdbeyiruj  order  rnadt  without  jurisdiction.  Convic- 
ti<  ns  and  sentences  for  disobeying  an  order  pro- 
mulgated by  a  public  servant  reversed,  as  the 
mamlatdar  who  stated  that  he  proceeded  under 
Bombay  Act  V  of  1864  was  not  thereby  empowered 
to  make    the  order.     Reg.  v.  Bhau  bin  Vithu 

3  Bom.  Cr.  53 
Reg.  v.  Khandoji  bin  Tanaji 

5  Bom.  Cr.  21 

23. Order    to  abate 

nuisance — Criminal  Procedure  Code,  ss.  133,  134 — 
Notice  of  order  and  subsequent  disobedience.  The 
terms  of  s.  134  of  the  Criminal  Procedure  Code,  and 
the  notification  made  by  Government  thereunder 
as  to  promulgation  and  issue  of  an  order,  are  direc  - 
tory,  but  an  omission  to  follow  strictly  such  direc  - 
tion,  though  it  is  an  irregularity,  does  not  invalidate 
the  order  :  where  therefore  it  is  shown  that  the  order 
has  been  brought  to  the  actual  knowledge  of  the 
person  sought  to  be  affected  by  it,  such  omission 
does  not  prevent  the  case  coming  within  s.  188  of: 
the  Penal  Code.  In  tie  vvttir  of  the  pet  tion  of 
Paebutty  Charan  Aich.  Paebuttt  Charan  Aich 
V.    Queen-Empress  .     I.  L.  R.  16  Calc.  9 


24. 


Criminal  Proce  - 


dure  Code,  ss.  133,  134,  135,  136 — Service  of  notice 
of  order  ujbder  s.  133 — Disobedience  of  order  where 
notice  was  affixed  to  house  of  accused.  A  Magistrate- 
made  an  order  under  s.  133  of  the  Code  of  Civil 
Procedure  requiring  N  to  fence  a  certain  well  in  a 
public  street  or  to  appear  before  him  and  move  to 
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PENAL 

conid. 


CODE    (ACT    XIiV  OF  1860)- 


s.  188— confe/. 


have  the  order  set  aside  ;  a  copy  of  this  order  was 
affixed  to  the  house  of  S,  but  he  did  not  appear. 
The  Magistrate  then  adopted  the  pr.;cedure  pre- 
scribed by  ss.  136,  140,  and  made  an  order  requiring 
N  to  fence  the  well  by  a  certain  date.  X,  who  was 
personally  served  with  notice  of  the  above  order, 
did  not  comply  with  it.  The  Magistrate  then  sanc- 
tioned the  prosecution  of  3r  under  s.  188  of  the  Penal 
Code.  JV  appeared  and  produced  evidence  to  prove 
that  he  was  not  liable  to  fence  the  welL  Hdd,  that 
the  accused  was  guilty  of  the  offence  of  disobedience 
to  an  order  duly  promulgated  by  a  public  servant, 
and  was  not  entitled  to  go  behind  the  order  and 
show  that  it  was  one  which  ought  not  to  have  been 
made.     Qteex-Empbess  r.  XARAYiN"A 

1. 1,  E.  12  Mad.  475 


25. 


Disobedience  to   \ 


order  duly  promulgated  by  public  servant — Criminal 
Procedure  Code,  ss.  133,  140.  A  person  against 
whom  an  order  under  s.  133  of  the  Code  of  Criminal 
Procedure  is  passed  who  neglects  to  take  any  steps 
whatever  in  respect  of  such  order  within  the  time 
therein  specified  either  by  way  of  compliance  there- 
with or  by  way  of  objection  thereto  in  the  manner 
prescribed  by  law,  renders  himself  liable  to  be  pro- 
ceeded against  under  s.  188  of  the  Penal  Code 
without  its  being  necessary  to  wait  until  the  order 
has  been  made  absolute.  If  such  order  is  made 
absolute  under  s.  140  of  the  Code  of  Criminal  Proce- 
dure, further  proceedings  can  then  be  had  under 
s.  188  of  the  Penal  Ojde  against  the  person  disobey- 
ing the  order  absolute.  ^Mien  an  order  under  s.  133 
of  the  Code  of  Criminal  Procedure  has  been  made 
absolute  under  s.  140,  its  validity  cannot  subse- 
quently be  questioned.  Queen-Empress  v.  Xaray- 
ana,  I.  L.  B.  12  Mad.  475,  approved.  QuEEX- 
EMPEESS    r.    BiSHAMBAB   Lall 

I,  L.  H.  13  AIL  577 


26. 


Madras    Local 


Boards  Act  (Madras  Act  V  of  1884),  ss.  98  and  100— 
Disobedience  to  notice  given  by  President  of  Local 
Board.  The  President  of  a  Local  Board,  acting 
under  Madras  Act  V  of  1884,  issued  a  notice  calling 
upon  a  person  to  remove  certain  encroachments 
on  a  public  road  within  ten  days.  Held,  that  such 
a  notice  was  not  an  order  within  the  meaning  of 
8.  188.  Penal  Code,  and  a  person  neglecting  to  obey 
it  could  not  be  convicted  under  that  section. 
Qtteex-Empress  r.  Scbramaxtax 

I.  Ii.  E.  20  Mad.  1 


27. 


riminal  Proce- 


dure Code  (Act  V  of  1898),  s.  144— Disobedience  of 
an  order  lawfully  passed  and  promulgated  by  a  public 
servant — Elements  necessary  to  constitute  an  offence 
under  s.  188 — Evidence  as  to  the  liiely  result  of  such 
disobedience.  To  constitute  an  offence  under  s.  188 
<rf  the  Penal  Code,  it  is  necessary  to  show,  first,  a 
lawful  order  promulgated  by  a  public  servant  ; 
second,  a  knowledge  of  the  order  and  disobedience 
of  it ;  and  thirdly,  ^he  result  that  is  likely  to  follow 
such    disobedience.     A   conviction   under   s.    188, 


PENAL    CODE    (ACT    XLV  OF  1860)— 

conid. 

8.  188— concld. 

Penal  Code,  for  the  disobedience  of  an  order  under 
3.  144,  Criminal  Procedure  Code,  in  the  absence  of 
evidence  as  to  the  likely  result  of  the  disobedience 
of  such  order  is  bad  in  law.  Although  the  estab- 
lishment of  a  rival  hat  at  a  place  near  to  an  old 
hat  and  held  on  the  same  day  may  lead  to  a  breach 
of  the  peace,  it  would  not  be  safe  or  proper  that 
that  should  alone  form  a  sufficient  ground  for 
a  conviction  under  s.  188  of  the  Penal  Code. 
Bbojoath  Ghose  v.  Empbess  .  4  C.  "W.  N.  226 

28.  — Breach   of   the 

peace,  likelihood  of,  necessary  to  support  conviction. 
Disobedience  to  a  Magistrate's  order  directing 
a  party  to  holdjhis  hat  on  certain  spec.fied  days  of 
the  week  cannot  be  punished  under  s.  188  of  the 
Penal  Code.  To  support  a  conviction  under  s.  188 
of  the  Penal  Code  some  evidence  that  the  disobe- 
dience is  likely  to  cause  a  breach  of  the  peace  is 
necessary.  Brojo  Nath  Ghose  v.  Empress,  4  C.  W.  X. 
226,  followed.  Shamaxaxd  Das  Paharaj  r. 
Empebob(1904)  .         .  8  C.W.N.  781 

►     29. Disobedience    cf 

order — Evidence— Criminal  Procedure  Code  (Act 
V  of  1898),  s.  144.  To  constitute  an  offence  under 
s.  188  of  the  Penal  Code  of  d'sobedience  to  an  order 
issued  under  s-  144  of  the  Criminal  Procedure 
Code,  there  must  be  definite  evidence  on  the  record 
to  show  that  such  disobedience  is  likely  to  lead  to  a 
breach  of  the  peace.  Brojo  Xath  Ghose  v.  Empress, 
4  C.  W.  X.  22S.  Ram  Gopal  Daw  f.  Emperob 
(1905)        .         .         .  I.  L.  R.  32  Calc.  793 

8. 189 — Threat     of    injury    to    public 

servant — Xecessity  of  proving  actual  urords  used. 
In  a  prosecution  for  an  offence  under  s.  189  of  the 
Penal  Code,  the  witnesses  differed  as  to  the  exact 
words  used  by  the  prisoner  in  threatening  the  public 
servant,  though  they  agreed  as  to  the  general  effect 
of  those  words.  The  Magistrate,  however,  con- 
sidered that  the  offence  was  clearly  proved,  and 
convicted  the  prisoner.  The  Sessions  Judge  en 
appeal  affirmed  the  conviction,  observing  that  it  was 
immaterial  what  the  words  used  were,  and  that  the 
intention  and  effect  of  the  words  were  plain.  Held, 
that  the  Judge  was  mistaken  in  regarding  it  as 
immaterial  what  the  words  used  actually  were,  and 
that,  on  the  contrary,  it  was  most  material  that 
those  words  should  be  before  the  Court  to  enable 
it  to  ascertain  whether  in  fact  a  threat  of  injury  to 
the  public  servant  was  really  made  by  the  accused. 
Qceex-Empbess  r.  Maheshbi  Bakhsh  Scgh 

I.  L.  B.  8  AIL  380 

8.190— 

See  Croiixal  IxTiNtrDATiox. 

I.  L.  B.  8  Mad,  140 

8.191- 

SccBaxkebs  .         .    I.  L.  B.  16  AIL  88 
See  False  Evtdexce. 
False     evidence — False 


evidence    not    necessary     on     a    point    material  to 
the  case.   Semble  :  That  to  constitute    the    offence 
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TBS  All   CODE   {ACT  I  XLV  OP    I860)— 


contd. 


s.  191 — concld. 


defined  by  s.  191  of  the  Penal  Code  it  is  not  neces- 
sary that  the  false  evidence  should  be  concerning 
a  question  material  to  the  decision  of  the  case,  in 
which  it  is  given  ;  it  is  sufficient  if  the  false  evid- 
ence is  intentionally  given,  that  is  to  saj',  if  the 
person  making  that  statement  makes  it  advisedly 
knowing  it  to  be  false,  and  with  the  intention  of 
deceiving  the  Court  and  of  leading  it  to  be  suppos- 
ed that  the  matter,  which  he  states,  is  true.  The 
Queen  v.  Mahomed  Hoosain,  16  W.  R.  37,  and  The 
Queen  v.  Shib  Prosad  Giri,  13  W.  R.  37,  referred 
to.  Emperor  v.  Ganga  Sahai,  All.  Weekly  Notes 
(1903)  68,  discussed.  But  if  the  false  evidence 
does  not  bear  directly  on  a  material  issue  in  the 
case  being  relative  to  incidental  or  trivial  matters 
only,  that  would  be  a  matter  to  T)e  taken  into 
consideration  in  fixing  the  sentence.  Emperor  v. 
Babu  Ram  (1904)  .        I.  L.  E,.  26  All.  509 

BS.  191, 192— 

See  CoNFESsiox — Confessions  to  Magis- 
trate   .         .     I.  Ij.  R.  11  Bom.  702« 

ss.  191, 193,  cl.  (2)— Proceeding  under 


Land  Registration  Act  {Bengal  Act  VII  of  1876), 
ss.  52,  83,  84  :  Witnes--i  if  "  hound  to  state  truth  "  in 
such  proceeding — Criminal  Procedure  Code  [Act  V 
of  1898),  s.  195 — Sanction  to  prosecute.  In  a  pro- 
ceeding held  by  a  Sub-Deputy  Collector  under  ss.  52 
and  84  of  the  Land  Registration  Act,  a  witness  is 
■"  bound  to  state  the  truth  "  within  the  meaning  of 
s.  191  of  the  Penal  Code,  and  a  person,  who  made 
a  false  statement  before  the  Sub-Deputy  Collector,- 
would  be  rightly  convicted  under  the  latter  part 
of  s.  193  of  the  Penal  Code,  even  if  the  proceeding 
was  not  a  judicial  proceeding  within  the  meaning 
of  that  section.  Qucere  :  Whether  the  Sub-Deputy 
Collector  was  a  "  Court  "  within  the  meaning  of 
s.  195  of  the  Code  of  Criminal  Procedure,  and  the 
proceeding  was  a  "  judicial  proceeding "  within 
the  meaning  of  s.  193  of  the  Penal  Code.  Hira- 
NAND  Ojha  V.  Emperor  (1905)      9  C.  W.  N.  983 

ss.  191—199— 

See  False  Evidence. 
s.  192— 

^ee  Forgery      ,      I.  L.  R.  6  Calc.  482 
7  C.  li.  R.  356 

— Fabricating  false  evid- 
ence— Definition.  One  Cheda  Lai,  whose  brother 
Debi  was  an  accused  person,  applied  to  the 
Court  on  behalf  of  the  accused  asking  that  the  Mit- 
nesses  for  the  prosecution  might  first  of  all  be  made 
to  identify  Debi.  The  Court  assenting  to  this 
request,  Cheda  Lai  produced  before  the  Court  ten  or 
twelve  men,  none  of  whom  could  be  identified  as 
Debi  by  any  of  the  prosecution  A\itnosses.  Upon 
being  asked  by  the  Court  where  Debi  was,  Cheda 
Lai  pointed  out  a  man  who,  upon  further  investiga- 
tion, was  discovered  to  be   wearing   a   false   mous- 


PENAIi    CODE    (ACT    XLV  OF  I860)— 


contd. 


s.  192— concld. 


tache  and  to  be  not  Debi  at  all,  but  one  Chimman. 
Held,  upon  these  facts,  that  Cheda  was  rightly 
convicted  of  fabricating  false  evidence  having 
regard  to  the  definition  contained  in  s.  192  of  the 
Indian  Penal  Code.  Emperor  v.  Cheda  Lal  (1907) 
I.  li.  R.  29  AU.  351 

ss.  192, 193— 


See  Fabricating  False  Evidence. 
—  s.  193— 


See  Charge — Form  of  Charge — False 
Evidence  and  Perjury. 

I.  L.  R.  28  Calc.  434 

See  Compensation — Criminal  Cases — 
To  Accused  on  Dismissal  of  Com- 
plaint      .  I.  L.  R.  22  Calc.  586 

See  Criminal  Procedure  Code,  ss.  133, 
342,  488     .  .  9  C.  W.  N.  983 

See  Criminal  Procedure  Code,  s.  195. 

9  C.  W.  N.  321 

See  Criminal    Procedure    Code,  s.  487 
(1872,   s.   473)    .     I.  Ij.  R.  1  All.  625 
See  Criminal  Proceedings. 

I.  L.  R.  24  Mad.  675 

See  False  Evidence. 

See  Marriage  Act,  s.  18. 

I.  Ii.  R.  16  All.  212 

See   Sanction   for   Prosecution. 

I.  L.  R.  36  Calc.  808 
13  C.  "W.  N.  422 

■iee    Sentence — Imprisonment — Impri- 
sonment generally. 

3  C.  L.  R.  527 

See  Stamp  Act,  1879,  s.  51. 

I.  L.  R.  5  All.  17 
.S'ee  Stolen  Property — Offences  relat- 
ing to   .    .1.  L.  R.  1  All.  379 

1.   Giving  false  eviience 

— Deposition  of  witness  upon  which  assignment  of 
perjury  based  7iot  taJren  in  manner  required  by  lata — 
Conviction — Unsustainability  of.  A  was  convicted 
of  giving  false  evidence  in  a  judicial  proceeding. 
It  was  proved  that  after  his  evidence  had  been 
recorded,  his  deposition,  upon  which  the  assignments 
of  perjury  were  based,  was  read  over  to  him  by  the 
Court  clerk,  in  a  place  where  neither  the  Judge  nor 
vakils  were  present.  Held,  that  the  conviction 
could  not  be  sustained.  The  deposition  upon  which 
the  prosecution  was  based  not  being  properly  taken 
in  accordance  with  law,  should  not  have  been 
admitted  in  e\ndence.  Kamatchi  Nathan  Chetty 
V.  Emperor  (1905)  .     I.  L.  R.  28  Mad.  306 

2.  "  Jtidicial  pro- 
ceedings " — Oaths  Act{X  of  1873),  ss.  4,  5 — Crimi- 
nal Procedure  Code  {Act  V  of  1898),  s.  164—Magis- 
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PENAIi    CODE    (ACT    XLV   OFJISBO)— 

covid. 
8.  IQS—concld. 


irate  empowered  to  administer  oath  when  taking  state- 
ments under  «.  164  of  the  Criminal  Procedure  Code.  A 
Magistrate  taking  statements  tinder  s.  164  of  the 
Code  of  Criminal  Procedure  is  acting  in  discharge 
of  duties  imposed  on  him  by  law  and  is  empowered 
to  administer  an  oath  under  ss.  4  and  5  of  the  Oaths 
Act  An  investigation  xmder  Chapter  XIV  of  the 
Code  of  Criminal  Procedure  is  a  stage  of  a  judicial 
jHXKJeeding  and  a  person  making  on  oath  a  false 
statement  in  the  course  of  such  investigation  com- 
mits an  offence  under  s.  193  of  the  Penal  Code. 
Queen-Empress  v.  Alagu  Kone,  I.  L.  B.  16  Mad. 
421,  followed.  Suppa  Tetax  v.  Empekok  (1905) 
I.  L.  R.  29  Mad.  89 


3. 


ss.  193  and  203 — False  evidence 


— Accused  person  giving  or  fabricating  false  evidence 
for  the  purpose  of  concealing  his  own  guilt.  Held, 
that  an  accused  person  cannot  be  charged  either 
■with  giving  or  fabricating  false  evidence  with  the 
sole  object  of  diverting  suspicion  from  himself  and 
concealing  his  guilt  in  regard  to  a  crime  with  which 
he  is  charged.  Empebok  v.  Ram  KniLAWAif 
(1906)        .         .         .         .  I.  L.  R.  28  All.  705 

4.  ss.  193,  210— Criminal  Pro- 
cedure Code  (Act  V  of  1898),  ss.  195,  476— Sanction 
to  prosecute-^Refusal  by  Subordinate  Judge — Dis- 
trict Judge  on  appeal  may  institute  proceedings 
under  s.  476 — Court — Interpretation.  An  applica- 
tion was  made  to  a  Subordinate  Judge  for  sanction 
'to  prosecute  L  for  offences  punishable  under  ss.  193 
and  210  of  the  Penal  Code  (Act  XLV  of  1860). 
The  Subordinate  Judge  refused  to  grant  the  sanc- 
tion. On  appeal,  the  District  Judge  varied  the 
order  and  directed  the  lower  Court  to  prosecute 
L  for  an  offence  under  s.  210  of  the  Penal  Code. 
Hdd,  that  the  District  Judge  had  jurisdiction  to 
pass  an  order  under  s.  476  of  the  Criminal  Proce- 
dure Code  (Act  V  of  1898) ;  that  it  was  not  com- 
petent to  him  to  direct  the  Subordinate  Judge  to 
prosecute  L  for  an  offence  under  s.  210  of  the  Penal 
Code,  and  that  he  should  himself  have  proceeded 
according  to  clause  (6)  of  s.  195  read  with  s.  476 
■of  the  CYiminal  Procedure  Code.  In  rt  Laksh>ii- 
DAS  Laui  (1907)         .         I.  L.  B.  32  Bom.  184 

B.  194— 

See  Ckimikal  Pboceedixgs. 

I.  li.  E.  24  Mad.  675 

8.196— 

See  Sessions  Judge,   JrBiSDicnos  of. 

I.  L.  R.  16  Cale.  766 
- 8.  199— 

See  Bexgal  MrsiciPAL  Act,  1884,  s.  133. 
I.  L,  R.  22  Calc.  131 
8.201- 


1.  and  8.  218 — Belief  and  intention 

of  accused.  Where  a  person  is  charged  (s.  218, 
Penal  Code)  with  framing  a  report  incorrectly 
€r  (a.  201,  Penal  Code)  giving  false  information, 
vith  intent  to  save  offenders  from  punishment,  the 


P-R-NT AT.  CODE   (ACT    XLV  OF  I860)— 

contd. 

s.  201— contd. 

issue  to  be  tried  is,  not  whether  such  alleged 
offenders  were  in  fact  guilty  or  not,  but  merely  the 
belief  and  intention  of  the  prisoner  in  respect  to 
their  guilt.     QrzEX  v.  Hukdut  Sukma 

8  W.  B.  Cr.  68 

2.  Abetment      of 

offence  hy  concealment.  S.  201  of  the  Penal  Code 
refers  to  prisoners  other  than  the  actual  criminals 
who,  by  their  causing  evidence  to  disappear,  assist 
the  principals  to  escape  the  consequences  of  their 
offences.  But  the  person  who  commits  an  offence 
and  afterwards  conceals  the  evidence  of  it,  cannot 
be  punished  on  both  heads  of  the  charge.  QrEEX 
r.  Sham  Sooxdek  Shootae  7  W.  R  Cr.  52 

Causing  evidence 


of  crime  committed  by  oneself  to  disappear.  Seinble  i 
A  person  cannot  be  convicted,  under  s.  201  of 
the  Penal  Code,  of  causing  evidence  of  the  com- 
mission of  an  offence  by  himself  to  disappear,  nor 
can  he  be  convicted  of  the  abetment  of  such  an  act 
(per  Lloyd  and  Kemball,  J  J.).  Reg.  v.  Kashi- 
XATH  DrsKAR     .         .*        .  8  Bom.  Cr.  126 

4. Causing  dis- 
appearance of  evidence  of  offence.  K  and  B,  having 
caused  the  death  of  J  in  a  field  belonging  to  B, 
removed  J's  dead  body  from  that  field  to  his  o\*-n 
field  with  the  intention  of  screening  themselves 
from  punishment.  K  was  convicted  on  these  facts 
of  an  offence  under  s.  201  of  the  Penal  Code.  Held, 
that  that  section  referred  to  persons  other  than  the 
actual  offenders,  and  K  could  not  therefore  pro- 
perly be  punished  under  that  section  for  what  he 
had  done  to  screen  himself  from  punishment.  Also 
that,  as  a  matter  of  fact,  he  did  not,  by  removing 
t/'s  corpse  from  one  field  to  another,  cause  anv 
evidence  of  J's  murder,  which  that  corpse  afforded, 
to  disappear,  and  his  act,  although  his  object  may 
have  been  to  divert  suspicion  from  himself  and  B, 
did  not  constitute  the  offence  defined  in  that  section. 
Empress  of  Ixdia  v.  Kishxa 

I.  Ii.  R.  2  AU  713 


5. 


False   informa- 


tion— Exculpatory  statements  inculpating  another. 
A  woman  who,  with  her  infant  child,  eloped  from 
her  husband's  house,  was  afterwards  arrested  on  a 
charge  of  murdering  the  child  which  was  missing. 
She  made  three  different  statements  :  ( 1 )  that  she 
had  left  it  with  her  husband  ;  (ii)  that  she  had  been 
enticed  away  by  one  B,  who  had  taken  the  child 
from  her ;  (.ii)  that  one  H  had  drowned  the  child. 
The  Sessions  Judge  believed  the  last  statement,  and 
convicted  her  imder  s.  201  of  the  Penal  Code.  Held, 
that  the  conviction  was  wrong,  a4|l  must  be  set 
aside.  S.  201  of  the  Penal  Code  does  not  apply 
to  a  case  where  the  person,  who  is  the  probable 
or  possible  offender,  makes  statements  exculpating 
himself  by  incidpating  another.  In  t  e  n<atter  of 
the  petition  of  Behala  Bibi.  Empress  r.  Behala 
BiBi      .     I.  L.  R  6  Calc.  789  :  8  C.  L.  R.  207 


6. 


Concealing    evid- 


ence   of  crime — Secondary  offence,  conviction  of.     In 
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PENAL  CODE  (ACT  XLV  OF  1860)^   PEWAL  CODE  (ACT  XLV  OP  I860)— 

contd.  contd. 


s.  '2,01— contd. 


a  trial  upon  a  charge  under  s.  201  of  the  Penal  Code, 
the  accused  made  a  statement  to  the  effect  that 
he  was  present  at  the  commission  of  a  murder  by 
two  other  persons  ;  that  he  himself  took  no  part 
in  the  act ;  that  before  the  murder  was  committed, 
one  of  the  persons  named  pulled  off  a  razai  from 
the  bed  on  which  the  deceased  was  sleeping  ;  and 
that,  in  his  presence,  the  razai  was  subsequently 
concealed  in  a  stack.  It  was  proved  that  the  razai 
belonged  to  the  deceased,  that  it  was  found  con- 
cealed in  a  stack,  and  that  it  was  pointed  out  by  the 
accused  to  the  police.  The  accused  was  convicted 
of  concealing  evidence  of  the  murder,  with  the 
intention  of  screening  the  offender  from  legal  punish- 
ment, under  s.  201  of  the  Penal  Code.  Held,  that 
the  conviction  must  be  quashed,  inasmuch  as,  if 
the  razai  had  not  been  concealed  or  destroyed,  its 
presence  or  existence  would  have  been  no  evidence 
of  the  murder.  A  person  who  is  concerned  as  a 
principal  in  the  commission  of  a  crime  cannot  be 
convicted  of  the  secondary  offence  of  concealing 
evidence  of  the  crime.     Queen-Empress  v.  Lalli 

I.  L.  R.  7  All,  749 


7. 


Concealing     evi- 


dence of  crime — False  information.  S.  201  of  the 
Penal  Code  does  not  apply  to  the  case  of  a  criminal 
causing  disappearance  of  evidence  of  his  own  crime, 
but  only  to  the  case  of  a  person  who  screens 
the  principal  or  actual  offender.  Queen  v.  Ram 
Soonder  Shootar,  7  W.  B.  Cr.  52  ;  Beg.  v.  Kashinath 
Dinkar,  S  Bom.  Cr.  126  ;  Empress  v.  Kishna,  I.  L.  B. 
2  All.  713  ;  Em-press  v.  Behala  Bibi,  I.  L.  B.  6 
Calc.  789  ;  and  Queen-Empress  v.  Lalli,  1.  L.  B. 
7  All.  749,  referred  to.  Queen-Empress  v. 
DuNGAR    .         .         .         ,     I.  L.  R.  8  All  252 

8. Disappearance  of 

evidence — Intention  to  screen  offender.  A  person 
cannot  be  punished  under  s.  201  of  the  Penal  Code, 
where  the  act  which  caused  the  disappearance  of  the 
evidence  of  the  commission  of  an  offence  was  not 
done  with  the  intention  of  screening  the  offender 
from  legal  punishment.  It  is  not  sufficient  that 
the  disappearance  of  evidence  was  likely  to  have 
the  effect  of  screening  the  offender.  Queen  v. 
Toolshee  Rai         .         .         .  5  N.  W.  186 


9. 


Giving  false  in- 


forrruition  of  offence.  Prisoner  was  charged,  under 
s.  201  of  the  Penal  Code,  "  for  that  he,  knowing  or 
having  reason  to  believe  that  an  offence  punishable 
with  death  had  been  committed,  with  the  intention 
of  screening  the  offender  from  legal  punishment, 
gave  information  respecting  the  offence  which  he 
knew  or  believed  to  be  false."  Held,  that  the 
proper  order  of  proof  on  the  part  of  the  prosecution 
in  the  case  was  to  prove  (i)  that  A  N  was 
murdered  ;  (ii)  that  the  prisoner  gave  information 
respecting  the  offence ;  (ii  )  that  such  information 
was  false  and  known  by  him  to  be  so  ;  (iv)  that  he 
then  knew  of  the  commission  of  the  murder  ;  and 
(v)  that  his  intention  was  to  screen  the  murderer. 
Held,  also,  that  it  was  essential  to  the  completeness 
of   the    case  for  the  prosecution  to  show,  not  only 


s.  201— contd. 


that  the  information  was  given,  but  also  that  it 
was  false,  and  known  to  be  so  by  the  prisoner. 
Further  enquiry  directed  under  s.  422,  Criminal 
Procedure  Code,  1861.  Queen  v.  Subbramanya 
PiLLAi 3  Mad.  251 

10-  — Causing  dis- 
appearance of  evidence  of  crime — Proof  of  commis- 
sion  of  crime.  A  conviction  on  a  charge  of  causing 
the  disappearance  of  evidence  of  an  offence  which 
amounted  to  culpable  homicide  not  amountin<^  to 
murder  may  be  good,  though  there  be  no  proof 
of  who  committed  the  culpable  homicide.  Queen 
V.   MuDDUN  MoHUN  BosE      .     7  W.  B.  Cr.  22 


11. 


Causing       dis- 


appearance of  evidence  of  an  offence.  Held,  that 
it  is  necessary,  in  order  to  justify  a  conviction 
under  s.  201  of  the  Penal  Code,  that  an  offence  for 
which  some  person  has  been  convicted,  or  is 
criminally  responsible,  should  have  been  com- 
mitted.    Empress  op  India  v.  Abdul  Kadir 

I.  L.  B.  3  All.  27» 


12. 


Causing       dis- 


appearance of  evidence  of  an  offence — Omitting  to 
report  a  sudden,  unnatural,  or  suspicious  death. 
Before  an  accused  can  be  convicted  of  an  offence 
under  s.  201  of  the  Penal  Code,  it  must  be  proved 
that  an  offence,  the  evidence  of  which  he  is  charged 
with  causing  to  disappear,  has  actually  been  com- 
mitted, and  also  that  the  accused  knew  or  had 
information  sufficient  to  lead  him  to  believe  that  the 
offence  had  been  committed.  Empress  of  India  v. 
Abdul  Kadir,  I.  L.  B.  3  All.  279,  followed.  Ma- 
TUKi   Misser   v.    Queen-Empress 

I.  Ij.  B.  11  Calc.  619 
13. ■       Abetment      of 


1  murder — Causing  disappearance  of  evidence  of 
offence.   Prisoner  was  present  at  a  murder  without 

'.    being  aware  that  such  an  act  was  to  be  committed.^ 

!  Through  fear  he  not  only  did  not  interfere  to  pre- 
vent the  commission  of  the  crime,  but  joined  the 

j  murderers  in  concealing  the  body.  Held,  that 
he  was   guilty,  not  of  abetment   of   murder,   but 

I    of   causing    the    disappearance    of  evidence  of  a 

I    crime  under  s.  201  of  the  Penal  Code.     Queen  v. 

\    GoBURDHUN  Bera       .         .        6  W.  B.  Cr.  80 


14. 


Causing     diS' 


appearance  of  evidence.  The  accused  was  attacked 
by  a  man  whom  he  found  by  a  hole  cut  in  his  house 
for  the  purpose  of  committing  a  burglary,  and  struck 

,    out  at  the  man  a  blow  which  caused  his  death. 

I  Held,  that  the  accused  simply  exercised  his  right 
of  private  defence,  and  was  guilty  of  no  offence. 
Two  other  men  who  helped  him  to  remove  the  dead 
body,  and  were  accused  of  causing  the  disappear- 
ance of  evidence,  knowing  that  an  offence  had 
been  committed  under  s.  201,  Penal  Code,  were 
also  acquitted,  for  that  section  contemplates  a 
belief  that  an  offence  has  been  committed,  and  as 
the  first  prisoner  was  acquitted  of  all  offence,  it 
may  be  presumed  that  the  other  prisoners  did  not ' 
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PENAL 

contd. 


CODE    (ACT    XLV  OP  1860)— 

s.  201 — concld. 

believe    that    any    offence   had   been  committecL 
Queen  v.  Pelkoo  Xushyo  2  W.  B.  Cr.  42 

15^ Causing  dis- 
appearance of  evidence  of  supposed  murder — Want 
of  proof  of  commission  of  offence.  S.  201  of  the 
Penal  Code  applies  merely  to  the  person  who  screens 
the  principal  or  actual  offender,  and  not  the  prin- 
cipal or  actual  offender  himself.  The  accused 
were  charged  with  murder  and  also  with  causing 
the  disappearance  of  the  corpse  of  the  deceased 
with  the  intention  of  screening  the  murderer  from 
punishment  under  s.  201  of  the  Penal  Code.  Evid- 
ence for  the  prosecution  pointed  conclusively  to 
one  or  other  of  them  being  the  actual  murderer  ; 
but  it  was  impossible  upon  the  evidence  to  say 
which  of  them  caused  the  death.  They  were 
acquitted  on  the  charge  of  murder,  but  convicted 
on  the  charge  under  s.  201.  Held,  that  the  con- 
viction could  not  stand.  Torap  Ali  v.  Queex- 
Empress  .         .         .        I.  K  B.  22  Gale.  638 


OF     COMMISSIOX      OF 

20  W.  E.  Cr.  66 


I.  L.  B.  3  Mad.  261 


—  8.  203— 

See    IsFORMATioy 
Offexce 

s.  204— 

See  Theft     . 

s.  205— 

See  False  Peesonatiox. 

1  Ind.  Jur.  O.  S.  123 

1  Mad,  450 

4  Mad.  18 

8  W.  B.  Cr.  80 

s.  206— 

See  Evidence  Act,  ss.  14,  15. 

I.  li.  B.  16  Bom.  414 


1, Absence  of  frau- 
dulent intent.  To  bring  a  case  under  s.  206  of  the 
Penal  Code,  there  mnst  be  a  fraudulent  removal, 
sale,  or  transfer  of  property,  or  of  some  interest 
therein,  intending  thereby  to  prevent  that  property 
from  being  taken  as  a  forfeiture  or  in  satisfaction 
of  a  fine,  /n  the  matter  of  the  petition  of  Balmo- 
KooxD  Brojobasi       .         .         18  W.  E.  Or.  65 

2. Fraudulent     re- 


PENAL  CODE    (ACT  XLV     OF   i860)— 

contd . 

s.  206— coTicW. 

mands  Recoverij  Act— Want  of  sanction  not  occasion- 
ing failure  of  justice— Code  of  Criminal  Procedure 
(Act  V  of  1898),  ss.  195,  438  and  537— Public  De- 
mands Recovery  Act  (Bengal  Act  1  of  1895),  ss.  7, 
8,  19  and  22.  The  cutting  and  carrying  off  crops 
which  the  accused  knew  to  be  under  attachment 
in  execution  of  a  certificate  under  the  Public  De- 
mands Recoverv  Act  of  1895,  is  an  offence  under 
the  latter  part  "of  s.  206  of  the  Penal  Code.  The 
amount  due  under  the  certificate  cannot  be 
regarded  as  a  forfeiture  or  fine,  but  is  money  due 
under  a  decree,  the  certificate  having  the  force 
and  effect  of  a  decree  of  a  Civil  Court.  Where 
such  an  offence  was  taken  cognizance  of  by  a 
Magistrate  ^nthout  sanction  for  the  prosecution 
being  given,  as  should  have  been  the  case,  but 
there  was  nothing  in  the  proceeding  to  show  that 
the  want  of  such  sanction  had  in  fact  occasioned  a 
failure  of  justice  -.-Held,  that  the  conviction  was 
not  bad  onlv  on  that  account.  Sunder  D-^sadh  r. 
Sitae  Mah^o  (1900)  .  L  L.  ».  28  Ca^.  217 
s.e.  5  C.  W.  N.  291 

s.  209— 

See  Cruviinal  Procedure  Code.  ?.  470 

13  C.  W.  N.  1038 

s.  210— 

See  Civil  Procedure  Code.  s.  258. 

I.  L.  B.  9  Mad.  101 

I.  L.  B.  10  Bom.  288 

See  Criminal    Procedure  Code.  s.  487^ 

L  L.  B.  16  Cale.  121 ;  766 

See   Sanction   for   Prosecution. 

I.  L.  B.  33  Calc.  193 

"  Satisfied  " — 


moval  of  property  to  prevent  seizure  in  execution — Act 
X  of  1859,  s.  145.  Certain  persons  were  conArict- 
ed  by  the  Deputy  Magistrate,  under  s.  206  of  the 
Penal  Code  of  having  fraudulently  removed  pro- 
perty to  prevent  its  being  taken  in  execution  of  a 
decree  under  Act  X  of  1859.  The  Judge  was  of 
opinion  that  the  offence  was  one  provided  for  by 
8.  145  of  Act  X  of  1S59,  and  was  not  therefore  tri- 
able by  the  Magistrate.  Held,  that  the  prisoner  was 
rightly  tried  and  convicted  under  s.    206.     Gaur- 

CHANDRA     fHUCKERBUnY      r.       KRISHNA      MoHUN 

Singh     .    2  B.  L.  E.  S.  N.  4  :  10  W.  B.  Cr.  46 

3. Attachment    of 

crops  in  execution  of  certificate  under  Public  De- 


Decree  not  certified  to  Court.  In  s.  210  of  the  Penal 
Code  the  word  "  satisfied  "  is  to  be  understood  in 
its  ordinary  meaning,  and  not  as  referring  to 
decrees  the  satisfaction  of  which  has  been  certi- 
fied to  the  Court.  Queen-Empress  r.  Bapujt 
Dayaram        .  .        I.  L.  B.  10  Bom.  288 

2.  and   s.   209— Fraudulently 

applying  for  execution  of  decree.  Where  a 
person  applies  for  the  execution  of  a  decree  which 
has  alreadv  been  executed,  his  offence  falls,  not 
under  s.  209,  but  s.  210  of  the  Penal  Code.  S.  209 
relates  to  false  and  fraudulent  claims  in  a  Court  of 
Justice,  and  is  confined  to  the  Ci\il  Court  in  which 
the  original  suit  was  brought.  Queen  v.  Beegun 
Mahtoon     .         .         .         .      12W.B.  Cr.37 

3. Civil    Procedure 

Code  (Act  XIV  of  1882),  s.  258— Satisfaction  of 
decree — Execution  of  decree — Fraudulently  exe- 
cuting decree  after  it  has  been  satisfied  tchen  satis- 
faction has  not  been  certified  to  Court.  A  decree- 
holder  having  proceeded  to  execute  his  decree, 
against  his  judgment-debtor,  the  latter  objected, 
stating  that  the  decree  had  been  already  satisfied 
although  the  adjustment  thereof  had  not  been 
certified  to  the  Court  as  required  by  s.  258  of  the 


i 
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PENAL    CODE    (4CT    XLV    OF  1860)— 

contd. 

s.  210 — conrM. 

Code  of  Civil  Procedure.  The  judgment-debtor, 
being  under  the  circumstances  compelled  to  deposit 
the  amount  of  the  decree  in  Court,  applied  for  and 
obtained  sanction  to  prosecute  the  decree-holder  for 
an  offence  under  s.  210  of  the  Penal  Code.  It  was 
contended  that  the  case  did  not  fall  within  that 
section,  as  the  satisfaction,  not  having  been  certi- 
fied to  the  Court,  could  not  be  recognized  by  the 
Court  executing  the  decree,  and  that  consequently 
no  offence  had  been  committed.  Held,  that  the 
words  "  after  it  has  been  satisfied,"  used  in  s.  210 
of  the  Penal  Code,  indicate  only  the  fact  of  the  satis- 
faction of  the  decree.  The  fact  that  the  satisfaction 
s  of  such  a  nature  that  the  Court  executing  the 
decree  could  not  recognize  it,  does  not  prevent 
the  de?ree-holder  from  being  properly  convicted  of 
an  offence  under  that  section.     Madhub  Chunder 

MOZUMDAR   V.    XOVODEEP  ChUNDER  PuXDIT 

I.  L.  R.  16  Calc;i26 

Overruled  bv  Queex-Empress  v.  Sarat  Chan- 
dra Rakhit     "  .         .  I.  L.  R.  lejCaie.  766 

See  Queex-Empress  v.  Bapu.ji  Dayaram. 
I.  li.  R.  10  Bom.  288 


4. 


Sanction  to  pro- 


secution— Code  of  Criminal  Procedure,  1882,  s.  195 
— Execution  of  decree  which  has  been  satisfied.  A 
decree-holder  applied  for  execution  of  his  decree 
against  the  judgment-debtor.  The  application 
was  dismissed  on  the  ground  that  the  decree  had 
been  satisfied  out  of  Court.  The  judgment-debtor 
then  applied  for  and  obtained  sanction  to  pro- 
secute the  decree-holder  under  s.  210  of  the  Penal 
Code.  Held,  that  such  sanction  must  be  revoked, 
because  the  decree  had  not  been  caused  to  be  exe- 
cuted and  therefore  no  offence  under  s.  210  of  the 
Penal  Code  had  been  committed.  Shama  Charan 
Das  v.  Kasi  Naik     .  I.  L.  R.  23  Gale.  971 


s.  211- 


See  COMPLATXT 

See  Fai.se  Charge. 

See  Malicious  Prosecution 


I.  L.  R.  33  Calc.  1 


See  ss.  182,  211 


I.  L.  R.  3  Mad.  6 
I.  Ii.  R.  19  Bom.  717 

.      13  C.  "W.  N.  398 

Preferring  a  false 


charge — "Charge"  made  to  Village  Magistrate- 
Sustainahility.  An  accusation  of  murder  made  to 
a  Village  Magistrate  who,  under  s.  13  of  Regula- 
tion XI  of  1816,  has  authority  to  arrest  any  per- 
son, whom  he  suspects  of  having  committed  the 
murder  of  a  person  whose  body  is  found  within  his 
jurisdiction,  is  a  "  charge  "  within  the  meaning  of 
s.  211  of  the  Penal  Code,  even  though  it  does  not 
amount  to  the  institution  of  criminal  proceedings 
and  even  though  no  criminal  proceedings  follow  it 
owing  to  the  jx)lice  referring  it  as  false  on  investi- 
gation. Cuexna  Mali  Gowda  v.  Emperor  (1904) 
I.  L.  R.  27  Mad.  129 


PEWAIi    CODE    (ACT    XLV    OF   1860)- 

contd. 

s.  211 — contd. 


2. Preferring  a  false 

charge — Statement  not  reduced  to  tvrifing  by  police 
officer.  A  person  was  convicted,  under  s.  211 
of  the  Penal  Code,  of  having  preferred  a  false  charge. 
It  appeared  that  the  accused  had  stated  to  a  police 
officer  that  certain  of  the  prosecution  witnesses  had 
stolen  his  goats,  and  that  he  had  made  this  state- 
ment intending  to  set  the  criminal  law  in  motion 
against  those  persons.  The  statement  had  not 
been  reduced  to  -nTiting  in  accordance  with  the  re- 
quirements of  s.  154  of  the  Code  of  Criminal  Pro- 
cedure. On  its  being  contended  that  there  was  no 
evidence  of  a  false  charge  within  the  meaning  of 
s.  211  : — Held,  (i)  that  the  test  is — did  the  person, 
who  makes  the  charge,  intend  to  set  the  criminal 
law  in  motion  against  the  person  against  whom 
the  charge  is  made ;  (i)  that  (it  being  clear  from 
the  evidence  that  the  accused  did  so  intend)  the 
fact  that  the  statement  made  by  the  accused  to  the 
po'ice  officer  had  not  been  reduced  to  writing 
in  accordance  with  s.  154  of  the  Code  of  Criminal- 
Procedure  did  not  prevent  the  statement  made 
from  being  a  false  charge  within  the  meaning  of 
that  section.  Mallappa  Reddi  v.  Emperor  (1904) 
1.  L.  R.  27  Mad.  127 


3. 


False  charge — 
Improper  order  for  prosecution.  It  is  not  in  every 
case,  which  a  Magistrate  considers  to  be  false,  that 
he  should  direct  under  s.  476  of  the  Criminal 
Procedure  Code  a  prosecution  under  s.  211,  Penal 
Code.  Each  case  must  be  judged  by  its  own  facts, 
^^'here,  therefore,  the  Magistrate  and  the  Judo-e 
came  to  different  conclusions  upon  the  evidence 
which  was  of  a  doubtful  character  and  the  com- 
plainant was  a  boy  of  12  years  of  age,  it  was  held 
that  the  Magistrate  should  not  have  directed  his 
prosecution,  and  his  order  was  accordinglv  set  aside. 
Emperor  iJ.  GoPAL  Barik  (1906) 

I.  L.  R.  34  Calc.  42 

4. _     False    charge — 

Practice — Opportunity  to  be  given  to  prove  charge 
before  prosecuting.  AVhere  it  is  intended  to  pro- 
secute any  person  under  s.  211  of  the  Indian  Penal 
Code  such  person  ought  to  be  given  an  opportunity 
of  substantiating,  if  he  can,  the  charge  which  he 
has  brought  before  he  is  prosecuted.  Queen- 
Empress  v.  Ganga  Ram,  1.  L.  R.  8  All.  38,  and 
Queen-Empress  v.  Raghu  Tiwari,  I.  L.  R.  15  All. 
336,  followed.     Emperor  v.  Tula  (1907) 

I.  L.  R.  29  AIL  587 


5. False        charge 

must  be  to  one  having  authority  to  set  criminal  law 
in  motion — Criminal  Procedure  Code  [Act  V  of 
1S9S),  s.  162 — Stutement  made  under,  cannot  be  the 
basis  of  prosecution  for  false  charge.  A  statement 
made  under  s.  162  of  the  Code  of  Criminal  Proce- 
dure in  answer  to  questions  put  by  a  police  officer 
making  an  investigation  under  s.  161  of  the  Code 
of  Criminal  Procedure  cannot  be  made  the  basis  of 
a  prosecution  under  s.  211  of  the  Penal  Code.  In- 
formation of  an  alleged  dacoity  was  given  to  a 
village  munsif ,  who  sent  a  report  to  the  police.     The 
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PENAL  CODE     (ACT     XLV  OP  1860)— 

conli. 
s.  211— con  td. 


PENAL    CODE    (ACT   XLV    OF   1860 1 
cofUd. 

s.  211 — concld. 


police  thereupon  investigated  the  case  and  rejected 
it  as  false.  The  informant  was  prosecuted  under 
8.  211  of  the  Penal  Code.  Held,  that  there  was 
no  institution  of  criminal  proceedings  by  the 
informant,  as  the  village  munsif  had  no  power  to 
investigate  in  cases  of  dacoity.  The  informant  had 
made  no  "  false  charge  "  within  the  meaning  of 
8.  211,  as  it  was  not  made  to  one  ha^-ing  power  to 
investigate  and  send  up  for  trial  l"he  subsequent 
investigation  was  not  the  result  of  the  information 
given,  but  of  the  report  sent  by  the  village  munsif. 
Karim  Bukih  v.  Queen-Empress,  I.  L.  B.  17  Calc. 
574,  followed.  (Tuessa  Rajia^j a  (Jowd  v.  Emperor 
(1908)    .  .  .      L  L.  B.  31  Mad.  506 

6.  Complaint  to  Vil- 
lage Magistrate  is  a  charge  and  an  institution  of 
criminal  proceedings  within  the  meaning  of  s.  211, 
Indian  Penal  Code,  if  it  is  his  duty  to  forward 
such  complaint  for  action  by  the  police — Criminal 
Procedure  Code,  ss.  45,  154,  161  and  162.  On  the 
question  raised  by  a  reference  from  the  Sessions 
Judge  whether  a  person  giving  false  information 
about  an  alleged  offence  to  a  Village  Magistrate 
can  be  prosecuted  for  an  offence  under  s.  211 
of  the  Indian  Penal  Code  : — Held,  per  Bexsox  and 
Mr>-Ro,  J  J.  (Saxkaran-Nair,  J.,  dissenting),  that 
a  false  complaint  to  a  Village  Magistrate  of  an 
offence,  when  the  information  is  one  which,  under 
s.  45  of  the  Code  of  Criminal  Procedure,  the 
Village  Magistrate  is  bound  to  pass  on  to  the 
higher  constituted  authorities,  wiU  amount  to  an 
offence  under  s.  211  of  the  Indian  Penal  Code. 
The  words  "  false  charge  "  in  s.  211  must  not 
be  understood  in  a  technical  or  restricted  sense,  but 
in  its  ordinary  meaning  of  a  false  accusation  made 
to  any  authority  boimd  by  law  to  investigate  it  or  to 
take  any  steps  in  regard  to  it,  such  as  giving  in- 
formation of  it  to  superior  authorities  ;  and  institu- 
tion of  criminal  proceedings  includes  the  setting 
of  the  criminal  law  in  motion.  The  complaint 
,  to  the  Village  Magistrate,  in  such  a  case,  amounts 
'  to  a  "  charge  "  and  is  also  an  institution  of  criminal 
proceedings  within  s.  211  of  the  Code  of  Cri- 
minal Procedure.  It  would  be  otherwise,  if  the 
offence  complained  of  is  one  in  regard  to  which 
the  information  need  not,  xmder  s.  45  of  the 
Code  of  Criminal  Procedure,  be  passed  to  the 
higher  authorities.  Chinna  Bamana  Gcncd  v.  Em- 
peror, I.  L.  B.  31  Mad.  50G,  dissented  from. 
Obiter  :  The  taking  of  a  complaint  to  any  of  the 
other  persons  who,  under  s.  45  of  the  Code  of  Cri- 
Bttinal  Procedure,  are  bound  to  pass  such  informa- 
tion to  higher  authorities,  may  also  fall  within 
8.  211,  Indian  Penal  Code.  Per'SAN-KARA^--NAiR, 
•'• — Where  information  of  an  offence,  "  given  to  a 
Village  Magistrate,"  is  forwarded  by  him  to  a  police 
oflScer  and  the  latter  takes  a  written  statement 
from  the  person  giving  such  information,  such 
statement  is  not  one  taken  under  s.  154  but 
i  tinder  ss.  161  and  162  of  the  Code  of  Criminal 
■  Procedure.  It  is  not  a  complaint  but  a  statement 
'    by  a  witness  in  an  investigation  under  s.   157, 


and  no  charge  under  s.  211,  Indian  Penal  Code, 
can  be  founded  on  such  statement.  To  constitute 
a  "  false  charge,"  it  must  be  marie  to  a  Court  or 
officer,  who  has  powers  to  investiaate  and  send 
up  for  trial.  S.  45  of  the  Code  of  CYiminal  Proce- 
dure imposes  the  duty  of  forwarding  information  to 
superior  authorities  on  a  number  of  persons  other 
than  Village  Magistrates  and  the  Legislature  could 
not  have  intended  to  constitute  all  such  persons 
authorities  before  whom  criminal  proceedings  may 
be  instituted.  S.  45  does  not  impose  the  duty  of 
reporting  in  the  case  of  bailable  offences,  and  if  the 
dut}'  to  report  is  taken  as  the  determining  test,  it 
will  follow  that  the  information  is  to  be  considered 
as  a  proceeding  in  some  cases  and  in  others  not. 
Sessioxs  Judge  of  Tixnevelly  Division  >•. 
SiVAX  Chetti  (1909)     .      I.  L.  R.  32  Mad,  258 

s.  212 — Harbouring    an   offender.     To 

justify  a  conviction  under  s.  212  of  the  Penal  Code, 
it  is  necessary  that  there  should  be  an  offence 
committed,  and  consequently  an  offender  who  has 
been  harboured  or  concealed.  Empress  v.  Abdul 
Kadir,  I.  L.  B.  3  All.  279.  referred  to.  Qceex- 
Empress  r.  Fateh  SrsGH  .  L  L.  R.  12  Aii,  432 


s.  213— 


See  CoiiPouxDCfG  Offenxe. 

6  C.  L.  R.  392 

See  ^Magistrate,    Jurisdiction  of — Spe- 
cial Acts — Pexal  Code. 

6  "W.  E.  Cr.  90 
—  s.  214— 
See  CoMPOUXDixG  Offence. 


Screening  an  offen- 
der.  S.  213  of  the  Penal  Code  is  applicable 
only  when  it  is  proved  that  the  person  screened 
or  attempted  to  be  screened  from  legal  punishment 
has  been  guilty  of  an  offence,  and  not  when  there 
is  merely  a  suspicion  of  his  having  committed  some 
offence.  Queen-Empress  v.  Saminath.a,  1.  L.  B. 
14  Mad.  400,  followed.  GmisH  Myte  v.  Queex- 
Empress    .         ,  .     L  L.  E.  23  Caic.  420 

L  S.  215 — Agreeing  or  consenting  to 

take  illegal  gratification — Mature  of  agreement  or  con- 
sent. In  order  to  constitute  the  offence  punishable 
under  s.  215  of  the  Indian  Penal  Code,  it  is  neces- 
sary that  the  person  who  is  willing  to  take  and  the 
person  who  is  willing  to  give  the  Uegal  gratification 
must  agree  not  only  as  to  the  object  for  which  the 
gratification  is  to  be  given,  but  also  as  to  the  shaiie 
or  form  the  gratification  is  to  take.  Qieen- 
Empress  v.  Chittas      .         1.  L.  E.  20  Ali.  389 

2-  — -_ Theft— Beceiving 

gratification  to  help  the  oicner  to  recover  stolen  property 
— S.  215  not  intended  to  apply  to  the  actual  thief. 
S.  215  of  the  Indian  Penal  Code  was  not  intended 
to  apply  to  the  actual  thief,  but  to  some  one  who 
being  in  league  with  the  thief,  receives  some  grati- 
fication on  account  of  helping  the  owner  to  recover 
the  stolen  property  without  at  the  same  time  using 
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all  the  means  in  his  power  to  cause  the  thief 
to  be  apprehended  and  convicted  of  the  offence, 
Queen-Empress  v.  Muhammad  Ali  (1900) 

I.  L.  R.  23  All,  81 

WQ'R —Definiiion — Meaning      of 


icrm  "  harbouring.'"  Held,  with  regard  to  the 
definition  contained  in  s.  216B  of  the  Indian 
Penal  Code,  that  the  words  "  assisting  a  person 
in  any  way  to  evade  apprehension  "  are  meant 
to  point  out  some  method  ejusdem  generis  with 
those  specified  in  the  earlier  portion  of  the  section. 
They  will  not  include  the  assisting  of  an  accused 
person  to  escape  by  merely  telling  lies  to  the  police 
as  to  his  whereabouts.  Empeeor  v.  Husain 
Bakhsh  (1903)  .  ,         I,  L,  R,  25  All.  261 


s,  217— 


See    Charge — Alteration     or    Amend- 
ment   OF  Charge 

I.  L.  E.  2  Bom.  142 

Direction     of   law 


— Disobedience  of  'public  servant — Omission  to  give 
information  of  offence.  The  direction  of  law  men- 
tioned in  s.  217,  Penal  Code,  means  a  positive  direc- 
tion of  law  such  as  those  contained  in  ss.  89  and  90 
of  the  Criminal  Procedure  Code,  1872,  and  cannot 
be  made  to  extend  to  the  more  general  obligation  on 
every  subject  not  to  stifle  a  criminal  charge.  In 
tJie  matter  of  Ramanihi  Nayar 

I,  li,  R.  1  Mad.  266 


2. 


Public      servant 


disobeying  direction  of  law  with  intent  to  save  person 
from  punishment — Evidence  of  such  person's  offence. 
It  is  sufficient  for  the  purpose  of  a  conviction 
under  s.  217  of  the  Penal  Code  that  the  accused  has 
knowingly  disobeyed  any  direction  of  the  law  as  to 
the  way  in  which  he  is  to  conduct  himself  as  a  public 
servant,  and  that  he  has  done  this  with  the  intention 
of  saving  a  person  from  legal  punishment ;  it  is  not 
necessary  to  show  that  in  point  of  fact  the  person  so 
intended  to  be  saved  had  committed  an  offence  or 
was  justly  liable  to  legal  punishment.  Empress  v. 
Amiruddin 

I.  L.  R.  3  Calc,  412  :  1  C,  L.  R.  483 


3. 

under. 


Proof    of    offence 


It  is  only  necessary  for  a  conviction  under 
s.  217  of  the  Penal  Code  to  show  that  the  prisoner 
knew  that  the  person  he  released  was  in  danger  of 
punishment,  and  that  the  prisoner  released  such 
person  with  the  intention  of  saving  him.  Queen 
V.  Abdool  Jaleel  ,         ,         "W,  R.  1864,  Cr,  5 

s,  218— 

See       False      Evidence — Fabricating 
False  Evidence. 

I,  Ii,  R,  5  AIL  553 
I.  L.  R,  8  All,  653 

See  Police  Officer  .     15  W.  R.  Cr.  17 


See  Forgery 


PENAL   CODE    (ACT    XLV   OF   1860)- 

contd. 

s,  220— 


See  Arrest — Criminal  Arrest. 

I,  L.  R,  10  Bom,  508 

See  WEONQFcrL  Confinement. 

9  Bom.  346 

s.  221 — Village  watchman — Chowkidar 

— Police  fficer — Criminal  Procedure  Code,  1872, 
s.  92—N.-W.  P.  Village  and  Road  Police  Act  {XVI 
of  1873),  s.  8.  A  chowkidar  or  village  watchman 
is  not  legally  bound  as  a  public  servant  to  appre- 
hend a  person  accused  of  committing  murder, 
outside  the  village  of  which  he  is  chowkidar,  such 
person  not  being  a  proclaimed  offender,  and  not  hav- 
ing been  found  by  him  in  the  act  of  committing  such 
murder  ;  and  conse([uently  such  chowkidar,  if  he 
refuses  to  apprehend  such  person  on  such  charge  at 
the  instance  of  a  private  person,  is  not  punishable 
under  s.  221  of  the  Penal  Code.  Empress  of  India 
V.  Kajllu  .         ,         .        I.  L.  R.  3  All.  60 

s.  223— 

See  Public  Servant  .     7  W.  R.  Cr.  99 

Criminal      Procedure 


Code,  s.  54 — Escape  from  lawful  custody — Chau- 
kidar.  The  police  of  an  adjoining  Native 
State  arrested  in  British  territory  one  Paran  Singh 
suspected  of  having  committed  an  offence  in  the 
the  Native  State,  and  made  him  over  to  one  Debi, 
a  chaukidar,  from  whose  custody  he  escaped. 
Held,  that  neither  the  original  arrest  nor  the  subse- 
quent custody  by  the  chaukidar  were  lawful,  and 
therefore  that  the  chaukidar  could  not  properly  be 
convicted  under  s.  223  of  the  Indian  Penal  Code. 
Empress  of  India  v.  Kallu,  1.  L.  R.  3  All.  60,  Kalai  v. 
Kalu  Chowkidar,  1.  L.  R.  27  Calc.  366,  and  King- 
Emperor  V.  Johri,  I.  L.  R.  23  All.  266,  referred  to. 
Emperor  v.  Debi  (1907)     .     1.  L,  R.  29  AIL  377 

s.  224— 

See  Escape  from  Custody, 

See  Sentence — General  Cases. 

8  "W.  R.  Cr.  85 

See    Warrant      of     Arrest — Criminal 
Cases  .         .         5  C.  W.  N".  447 

ss.  224,  225,  226  - 

See  Escape  from  Custody. 
See  Sentence — Cumulative  Sentences. 
3  B.  L,  R,  A.  Cr,  14, 15  note 

s.  225— 

See  Joinder  of  Charges. 

I.  L.  R.  29  Calc.  385 


— ^  Criminal  Pro- 
cedure Code,  ss.  59  and  60 — Rescue  from  lawful 
custody — Definition.  A  private  person  lawfully 
arrested  a  thief  in  the  act  of  committing  theft  and 
made  him  over  to  a  village  chaukidar  to  be  taken 
to  the  nearest  police  station.  On  the  way  to  the 
police  station  three  persons  seized  the  chaukidar, 
and   tie  thief  made  his  escape.     Held,   that  the 
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.___ s.  225 — condd. 

rescuers  were  rightly  convicted  under  s.  225  of  the 
Indian  Penal  C«ie.  The  arrest  of  the  chief  having 
been  in  the  first  instance  lawful,  the  requirements  of 
s.  39  of  the  Code  of  Criminal  Procedure  were  suffi- 
ciently complied  with  by  the  person  arresting  send- 
ing him  to  the  police  station  in  the  custody  of  the 
chaulddar.  Queen-Empress  v.  Patadu,  1.  L.  R. 
29  Calc.  33,  followed.  King-Emperor  v.  JoTiri, 
I.  L.  R.,  23  All.  366,  referred  to.  Emperor  v. 
Parsiddhax  Sesgh  (1907)  .  I.  L.  B.  29  AH  575 
. ss.  225,  353,  379— 


FROM     Lawfci.    Custody 
I.  L  E.  35  Calc.  361 


See    Rescue 

—  8.  225B— 

See  Wabraxt  of  Arrest — 

Civil  Cases         .  5  C.  "W.  N.  843 

6  C.  W.  N.  845 


Crdhxal  Cases. 


I.  L.  R.  28  Calc.  399 

Offence  under  section 


committed,  tchen  a  prisoner  escapes,  while  the  peon  hav- 
ing custody  of  him  is  asleep.  A  man  legally  arrested 
for  an  offence  must  submit  to  be  tried  and  dealt 
with  according  to  law.  A  prisoner  who  escapes 
after  he  is  arrested  and  before  he  is  delivered 
by  due  course  of  law,  owing  to  the  neglect  or  con- 
sent of  the  person  having  him  in  custody  is  guilty 
of  an  offence  under  s.  225-B  of  the  Penal  Code. 
Queen-Empress  v.  Aluppan,  I.  L.  B.  IS  Mad.  401, 
followed.  Public  Prosecutor  v.  Ramaswami 
KoN-AS  (1908)  .         I.  L.  B.  31  Mad.  271 

2 ss.  225B,  363— ^&sc«€  from  law- 
ful custody — Legality  of  warrant — Civil  Procedure 
Code,  ss.  82,  174.  An  Assistant  Collector  issued 
warrants  for  the  arrest  of  certain  witnesses,  for  whose 
atten:!ance  summonses  had  been  issued,  but  who  had 
not  appeared  in  obedience  thereto.  The  serving 
officer  had  not  been  able  to  effect  personal  service 
of  the  summonses,  but  had  affixed  copies  to  the 
houses  of  the  persons  to  be  served.  The  Court  pre- 
vious to  issuing  warrants  did  not  comply  with  the 
provisions  of  s.  82  of  the  Code  of  Civil  Procedure, 
though  it  was  apparently  of  opinion  that  there  had 
been  due  service  of  the  summonses.  The  officers 
charged  with  the  execution  of  the  warrants  arrested 
one  of  the  witnesses,  but  they  were  attacked  by  A" 
and  others,  and  the  man  they  had  arrested  was 
rescued.  JV  was  convicted  under  ss.  225B  and  353 
of  the  Penal  Code.  Held,  that,  even  if  s.  225B 
was  not  applicable,  the  con-sdction  under  s.  353  of 
the  Code  was  perfectly  justified.  Emperor  v. 
Narbadeshwar(1905)      ,      I.  L.  R.  27  AU.  491 

s.  227— 

See  Jurisdiction  of  .Criminal  Court — 
Offences  committed  only  partly  in 
ONE  District — Theft    .    9  Bom.  356 

8.  228— 

See  Appeal  in  Criminal  Cases — Cri- 
minal Procedure  Code     4  Mad.  146 


s.  228 — conc'd. 

See  Contempt  of  Odurt — Pen.al    Code, 

s.  223. 

See  CRFNfiN.AL  Procedure  Code,  ss.    480, 
481,  482  (1872,  ss.  4.35.  436). 

13  B.  L.  E.  Ap.  40 

See  Magistrate,       Jurisdiction      of — 
Powers  of  Maglstrates. 

I.  li.  E.  15  Mad.  131 

See  Sentence — Imprisonment — Imprison- 
?!ENT  generally    .    10  W.  E.  Cr.  47 

ss.  230,  231,  239,  241— 

See  Counterfeiting  Coin. 

1 ^ ss.  230.  236  and  ^4^2— Definition 

— Queen's  coin — Murshidahad  rupees — Practice — 
Duty  of  subordinate  Courts  to  follow  decisions  of 
superior  Courts — Maxim — Stare  decisis.  Murshida- 
had rupees  stand  on  the  same  footing  as  Farruk- 
habad  rupees  and  fall  within  illustration  (e)  to 
s.  230  of  the  Penal  Code,  these  rupees  having  been 
stamped  and  issued  by  the  authority  of  the  Govern- 
ment of  India  or  at  least  of  the  Government  of  the 
Presidency,  and  issued  as  money  under  the  author- 
ity of  the  Govemmentof  India  as  were  Farrukha- 
bad  rupees.  They  are  therefore  "  Queen's  coin  " 
within  the  meaning  of  the  section.  Emperor 
V.  Gopal,  AU.  Weekly  Sotes  (1903)  115,  followed. 
It  is  the  duty  of  every  subordinate  Court,  where  it 
finds  a  decision  of  the  High  Court,  to  which  it  is 
subordinate,  applicable  to  a  case  before  it,  to  follow 
such  decision  without  question.  Emperor  v.  Devi 
(1905)  .  .  .  .  I.  L.  E.  28  AIL  62 
2. ss.  230,  420—"  Coin  ''—Utter- 
ing false  coin — Cheating.  \\'here  the  offence 
charged  consisted  of  selhug  or  pawning  as  genuine 
gold  mohars  of  the  reign  of  Shahjahan,  silver  rupees 
of  that  reign  which  had  been  gilt  or  in  some  way 
covered  over  with  gold,  it  was  held  that  the  offence 
would  be  that  of  cheating  and  not  that  of  uttering 
false  coin.  A  gold  mohar  of  the  reign  of  Shah- 
jahan cannot  be  deemed  to  be  "  coin  ' '  within  the 
meaning  of  s.  230  of  the  Indian  Fenal  Code,  as  it  is 
not  used  for  the  time  being  as  money.  Regina  v. 
Bapu  Tadav,  11  Bom.  H.  C.  172,  followed.  Queen 
\.  Kunj  Beharee  5,  N.-W.  P.  1S7,  distinguished. 
Emperor  v.  Khushali  (1906). 

L  L  E.  29  All.  141 

s.  232— 

See  Counterfeiting  Coin. 

I.  li.  E.  23  AIL  420 


ss.  232  and  235 

of   suspected   coiners — Evidence 


Search  of  premises 

--  -Prosecution,    duty 

of,  to  examine  persons  present  at  search.     The  fact 


that  the  prosecution  believed  that  some  persons, 
who  were  present  at  a  search  had  formed  an  opinion 
unfavourable  to  the  prosecution  story  regarding  it, 
is  no  reason  why  those  persons  should  not  be  called 
by  the  prosecution,  inasmuch  as  what  those  persons 
would  be  required  to  state  in  their  depositions  was 
•what  they  observed  and  not  what  they  thought. 
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PENA-Ii  CODE   (ACT    XLV    OF    I860)— 

contd. 

s.  232— concZ(Z. 

The  prosecution  is  in  duty  bound  to  call  the  persons, 
who  were  present,  unless  they  were  of  opinion  that 
those  persons  would  misrepresent  facts  and  would 
misstate  what  happened.  MuNUi  Soxab  v.  Em- 
PEKOR(1905)       .         .         .         9C.  W.N".  438 

s.  24C— 


See  Joint  Trial.  I.  L.  R,  31  Calc.  1007 
ss.  240,  243 — Same  transaction — Pre- 


vious conviction-— Counterfeit  coin — Possession,  de- 
livery of — Criminal  Procedure  Code  (Act  V  of 
1S9S),  ss.  235,  239,  403.  C  gave  the  appellant  50 
counterfeit  rupees  to  pass  for  him.  These  rupees 
were  stolen  and  the  appellant  on  the  discovery  of 
the  theft  gave  certain  information  to  the  police, 
which  led  to  the  discovery  of  64  of  other  counter- 
feit coins  in  C's  house.  C  was  separately  tried  and 
convicted  under  s.  243  of  the  Penal  Code  of  being  in 
possession  of  the  latter  coins.  C  and  the  appellant 
were  also  tried  jointly  and  were  convicted  ;  C  under 
s.  240  of  the  Penal  Code  with  reference  to  the  50 
counterfeit  rupees  he  had  made  over  to  the  appel- 
lant and  the  appellant  under  s.  243  of  the  Code  of 
being  in  possession  of  the  said  rupees.  On  appeal 
it  was  contended  that  G  could  not  be  tried  for  an 
offence  under  s.  240  after  he  had  been  previously 
convicted  of  the  possession  of  base  coin  under 
s.  243  of  the  Penal  Code,  and  further  that  the  joint 
trial  was  bad  in  law.  Held,  that  the  joint  trial 
was  valid,  that  the  trial  of  C  under  s.  240  of  the 
Penal  Code  was  legal,  it  being  for  an  offence  dis- 
tinct to  that  for  which  he  had  been  previously  con- 
victed. Emperor  v.  Pr.asanna  Kumar  Das  (1904) 
I.  li.  R.  31  Calc.  1007 

s.      241 — Right    of  way,    interference 


y^ilJi — Order  to  remove  obstruction,  legality  of- 
Criminal  Procedure  Code  (Act  V  of  1898),  s.  522. 
Held  by  the  Full  Bench  (Ameer  Ali,  J.,  and  Brett, 
J,  dissenting),  that  a  Magistrate,  while  convicting  an 
accused  under  ss.  \\\  of  the  Penal  Code  for  wrong- 
fully restraining  a  person  by  the  erection  of  a  hut  or 
by  similar  act  of  obstruction,  has  no  jurisdiction  to 
order  that  the  hut  or  other  means  of  obstruction 
should  be  removed.  Debendra  Chandra  Chowdhury 
V.  Mohini  Mohan  Chowdhry,  5  C.  W.  N.  432,  over- 
ruled. Held,  further,  by  the  Full  Bench,  that 
whereas  in  this  case  criminal  force  has  been  used 
by  the  accused  to  the  complainant  when  the  latter 
objected  to  the  obstruction,  which  interfered  with 
his  right  of  way  over  a  path,  and  this  constituted 
the  offence  of  wrongful  restraint,  of  which  offence 
the  accused  had  been  convicted,  an  order  for  the 
removal  of  the  obstruction  could  be  passed  under 
s.  522  of  the  Criminal  Procedure  Code.  Mohini 
MoHON  Chowdhry  v.  Harendra  Chandra  Chow- 
dhry (1904)         .         .         I.  li.  R.  31  Calc.  691 

s.  260— 

*See  Counterfeiting  Government  Stamp. 
2  W.  R.  Cr.  65 


PENAL    CODE   (ACT  XLV   OE    1860)- 

contd. 
SS.  264,  266— 


See  Weights  and  Measures,    Fraudu' 

lent  use  of        .         .        1  Bom.  181 

18  "W.  R.  Cr.  T 

s.  288— 

See  Gambling 


.     7  Rom.  Cr.  74 
7  C.  W.  N".  710 

See  Nuisance — Public  Nuisance   under- 
Penal  Code. 


Public  nui- 
sance. In  order  to  constitute  an  offence  under 
s.  268  of  the  Penal  Code  it  is  not  necessary  that  the 
alleged  nuisance  should  produce  smells  injurious  to 
health,  it  is  sufficient  if  they  be  offensive  to  the , 
senses.  Rex  v.  Neil,  2  C.  <fc  P.  485,  approved  of. 
To  allow  a  large  stack  of  bones  to  remain  uncovered 
in  the  open  for  a  long  time  so  as  to  become  rotten 
and  to  emit  a  smell  noxious  to  people  living  in  or 
passing  by  the  vicinity  is  not  an  act  which  a  bone- 
mill  manager  is  entitled  to  do  in  carrying  on  his 
trade  in  a  reasonable  way,  and  by  allowing  such  act 
to  be  done  he  would  be  guilty  of  committing  a 
public  nuisance.  Berckefeld  v.  Emperor  (1906). 
I.  L.  R.  34  Calc.  73  • 

s.  269— 

See  Contract  Act,  s.  56. 

I.  L.  R.  14  Bom.  14T 

See  Public  Health,  Offence  affecting. 

I.  L.  R.  7  Mad.  276 

I.  L.  R.  11  Bom.  59 

I.  L.  R.  24  Calc.  494 

s.    273 — Sale  of    noxious    food. 


1. 


Before  a  person  can  be  convicted  under  s.  273  of  the 
Penal  Code,  it  must  be  shown  that  the  article 
which  he  has  sold  or  exposed  for  sale  was,  to  his 
knowledge  or  belief,  noxious  as  food  or  drink. 
Emperor  v.  Sheo  Lal  (1904). 

L  L.  R.  26  All.  387 


2. 


Sale  of  noxious  food 


— Definition — Sale  of  grain  in  hulk  in  a  closed  fit. 
Where,  as  a  matter  of  trade,  the  owner  of  a  grain  pit 
sold  the  contents  of  the  pit  before  it  was  opened  at 
a  certain  sum  per  maund  whether  the  grain  was 
good  or  bad,  and  on  the  pit  being  opened  it  was 
found  that  a  large  proportion  of  the  grain  was  unfit 
for  human  consumption,  it  was  held  that  the  vendor 
could  not  be  convicted  under  s.  273  of  the  Penal 
Code.     Emperor  v.  Salig  Ram  (1906) 

I.  L.  R.  28  All.  312 

1.   s.  277 — Public  spring — Reservoir 

— Strewing  branches  in  river  for  fishing  purposes^ 
The  words  ' '  public  spring  or  reservoir  ' '  used  in 
s.  277  of  the  Penal  Code  do  not  include  a  public 
river.  The  strewing  of  branches  in  a  river  for 
fishing  purpose  held,  therefore,  to  be  no  offence 
under  that  section.  Empress  v.  Halodhur  Poroe. 
I.  L.  R.  2  Calc.  383 


2. 


Continuous  stream 


in  river  bed.     The  term  '  *  public  spring  "  in  s.  27T 
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PENA.L    COD53    (ACT    XLV  OF    1880)-       PENAL    CODE    (ACT    XI.V   OP  I860)— 

contd.  contd. 


S.  2,11—concld. 


of  the  Penal  Code  doe^  not  inclade  a  continuous 
stream  of  water  running  along  the  bed  of  a  river. 
Queen  v.  Titti  Chokkvv  .   I.  L.  R.  4  Mai.  229 

1. 8.    279 — Rash   driving   or   riding 

on  public  way.  The  actual  driver,  and  not  the 
owner  of  a  carriage,  is  liable,  under  s.  279  of  the 
Penal  Code,  in  case  of  a  collision  and  injury  to 
another  arising  out  of  rash  driving.  Larrymore 
V.  Perxendoo'Deo  Rai  .         .    14  W.  R.  Cr.  32 


2. 


8.283— 


^€6  NnsAxcE — Public  Nuisaxce  under 

Pes.al  Code    .   I.  L.  R.  14  Cale.  656 

I.  L.  R.  20  Calc.  665 

I.  L.  R.  20  Mad.  433 

.  ^' Obstructing  pub- 
lic way — Failure  to  prove  injury.  The  accused  were 
charged  generally  with  obstruction  in  a  public  way, 
no  danger,  obstruction,  or  injury  being  alleged  to 
have  been  caused  to  any  person,  and' were  sum- 
marily convicted.  Held,  that  the  conviction  could 
not  be  sustained  under  s.  283  of  the  Penal  Code. 
In  the  matter  of  Esipress  v.  Raji  Singh. 

11  C.  L.  R.  642 

.    •    '~  Obstructing  pub- 

lic road — Spreading  fi^hing-nets  by  roadside.  To 
spread  fishing  nets  by  the  side  of  a  thoroughfare  in 
a  town  is  not,  without  proof  of  obstruction  caused 
to  any  particular  person  or  class  of  persons,  an 
offence  under  s.  283  of  the  Penal  Code.  Queen  v 
Khader  Moidls-  .     I,  L.  R.  4  Mad.  235 

3.  and  as.  268  and  290— 06.9/ri<c- 

tion  on  tidal  navigable  river.  Persons  placing  a 
bamboo  stockade  across  a  tidal  navigable  river 
for  the  purposes  of  fishing,  although ''leaving  in 
such  stockade  a  narrow  opening  for  the  pa^ge 
of  boats,  which  passage  was,  however,  kept  closSi 
except  on  the  actual  passage  of  a  boat,  were 
charged  at  the  instance  of  a  sub-divisional  officer 
with  causing  an    obstruction   under  s.  283  of   the 

VOL.  IV 


8.  283— concW. 


Rash  riding  on  a 


public  way.  The  accused  was  convicted  of  rash 
riding  on  a  public  wav  under  s.  279  of  the  Penal 
Code  (Act  XLV  of  1860).  He  contended  that  his 
conviction  was  bad,  on  the  ground  that  there  was 
no  proof  that  any  person  was  on  the  road  in  question 
at  the  time  when  he  was  alleged  to  have  ridden  in  a 
rash  or  negligent  manner.  Held,  that,  though  there 
was  no  such  proof,  it  was  competent  to  the  Court 
to  take  into  its  consideration  the  probability  of 
persons  using  the  public  way  being  placed  in  danger 
by  the  act  of  the  accused.  The  accused's  act  came 
within  the  mischief  struck  at  by  s.  279  of  the  Penal 
Code,  and  was  included  within  its  terms.  Queen- 
Empress  V.  HoRsrusji  NowROJi  Lord. 

I.  L.  R.  19  Bom.  715 
s.  282— 

See  Charge — Form  of  Charge — Special 
Cases — Public  Safety,  Offence  af- 
fecting     ...      1  Bom.  137 


Penal  Code.  Held,  that,  although  it  was  "doubtful 
whether  s.  283  applied  to  the  case,  they  had  com- 
mitted an  offence  under  s.  268  of  the  Penal  Code 
and  were  punishable  under  s.  290  of  that  Code,  ^n 
the  matter  of  the  mtition  of  Umesh  Chandra  Kar. 
I.  L.  R.  14  Calc.  656 

4- Obstruction   in    a 

public  way.  The  accused  was  charged  generally  with 
obstructing  a  public  way,  no  danger,  obstruction,  or 
injury  being  alleged  to  have  been  caused  to  any  per- 
son, nor  was  there  any  clear  evidence  that  the  way 
was  a  public  way.  Held,  that  the  conviction  under 
s.  283  of  the  Penal  Code  could  not  be  sustained. 
Queen  Empress  v.  Beni  Madhab  Chakravarti. 
I.  L.  R.  25  Cale.  275 

5.    Obstruction  causing 

in  a  public  way — Erection  of  hut  encroaching  upon 
pub'ic  thoroughfare — Exposing  goods  for  sale  by  lessee 
thereof — Lessee,  if  liable.  AMiere  obstruction  was 
caused  to  a  public  way  by  the  erection  of  a  hut  and 
not  by  the  exposing  of  goods  for  sale  in  the  said  hut 
by  the  accused,  who  had  rented  it  from  the  person, 
who  had  raised  the  hut : — Held,  that  the  accused 
could  not  be  convicted  of  an  offence  under  s.  283 
of  the  Penal  Code.  Narain  Adhikari  v.  Emperor 
(1904)  .  8  C.  W.  N.  369 
—  s.  285 — Injury — Injury  to  pro- 
perty. The  word  "  injury  "  (rashly  caused  by  fire, 
etc.)  in  s.  285  of  the  Penal  Code  includes  any 
harm  illegally  caused  to  the  property  of  any  person, 
and  is  not  confined  to  injury  to  the  person  onlv. 
Reg.  t'.   Natha  Lala        .         .  5  Bom,  Cr.  67 

88.  286,  289— 

See  Negligence        .      3  Mad.  A  p.  33 

19  W.  R.  Cr.  1 

I.  L  R.  8  Mad.  421 

ss.     286      and      337— Definition— 


Causijig  hurt  by  means  of  a  gun — Evidence  of 
negligence.  Held,  that  the  causing  of  hurt  by 
negligence  in  the  use  of  a  gun  would  fall  within  the 
purview  of  s.  337  rather  than  of  s.  286  of  the  Penal 
Code.  But  where  all  the  evidence  against  the 
accused  was  that  he  went  out  shooting  in  the  month 
of  July  when  people  were  likely  to  be  about  in  the 
fields  and  that  a  single  pellet  from  his  gun  struck 
a  man,  who  was  sitting  in  a  field,  it  was  held,  that 
this  was  not  sufficient  evidence  of  rashness  or 
negligence  to  support  a  conviction  under  s.  337  of 
the  Code.     Emperor  i'.  Abdus  S attar  (1906) 

I.  L.  R.  28  All.  464 

s.  289— 

See    Nuisance — Under     Criminal    Pro- 
cedure Codes     .     9  B.  L.  R.  Ap.  36 

ss.  290,  291— 

See  Nuisance — Public  Nuisance  under 

Penal  Code. 
See     Sentence — Imprisonment — Impri- 
sonment IN  default  of  fine. 

5  Bom.  Cr.  45 
L  Ii.  B.  6  Mad.  157 
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PENAIi  CODE    (ACT   XLV     OF   I860)— 

contd. 

s.  292 — Distributing  obscene   pamphlet 

— Definition — Intention.  The  test  of  obscenity, 
with  reference  to  a  charge  of  distributing  obscene 
1  iterature,  is  whether  the  tendency  of  the  matter  is 
to  deprave  and  corrupt  those  whose  minds  are  open 
to  such  immoral  influences  and  into  whose  hands  a 
publication  of  this  kind  may  fall.  If  a  publication 
ii  detrimental  to  public  morals  and  calculated  to 
produce  a  pernicious  effect  in  depraving  and 
debauching  the  minds  of  the  persons  into  whose 
hands  it  may  come,  it  will  be  an  obscene  publication, 
which  it  is  the  intention  of  the  law  to  suppress. 
Empress  v.  Indermnn,  I.  L.  R.  3  All.  S37,  Q'leen- 
Empress  v.  Pareshram  Yesvant,  I.  L.  R.  20  Bom. 
193,  and  The  Queen  v.  Hicklin,  L.  R.  3  Q.  B.  300, 
referred  to.  The  question  whether  a  publication 
is  or  is  not  obscene  is  a  question  of  fact.  If  a  publi- 
cation is  in  fact  obscene,  it  is  no  defence  to  a  charge 
of  selling  or  distributing  the  same  that  the  inten- 
tion of  the  person  so  charged  was  innocent.  Reg. 
V.  Gather  cole,  2  Lewin  C.  C.  237,  and  The  King  v. 
Di  on.  3  M.  d-  S.  11,  referred  to.  Emperor  v.  Habi 
Singh  (1905)  .         .     I.  L.  R.  28  AIL  100 

ss.  292,  293— 

See  Obscene  Publication. 

I.  L.  R.  3  All.  837 
I.  L.  R.  20  Bom.  193 


PENAL    CODE 

contd. 


(ACT    XLV   OF  I860)— 


s.  299 — concld. 


—  ss,  292,  294— 

See    Transfer      of    Criminal     Case — 
General  Cases     I.  L.  R.  1  Cale.  356 

8.  294  A— 

See    Contract — Wagering     Contracts. 
I.  L.  R.  22  Mad.  212 

See    Lottery     .      I.  L.  R.  10  Bom.  97 
s.  295— 


See    Mischief 

—  s.  299— 

See  Culpable  Homicide. 

11  W.  R.  Cr.  3 

I.  L.  R.  2  All.  522 

L  L.  R.  3  All.  776 

—  ss.  299,  300— 

See  Attempt  to  commit  Offence. 

4  Bom.  Or.  17 


See  Statutes,  Construction  of. 

I.  L.  R.  17  Calc.  852 

ss.  295,  296,  297— 

See  Religion,  Ofences  relating  to. 

s.  296— 

See  Religion,  Offences  relating  to. 

I.  L.  R.  26  Mad.  554 

s.  297— 

See  Trespass — General  Cases. 

I.  Tj.  R.  3  Mad.  178 

s.  298— 

I.  L.  R.  24  All.  155 


See  Culpable  Homicide. 

I.  L.  R.  1  Bdm.  342 
s.  300— 

See    Charge    to    Jury — Special    Cases. 
— Culpable  Homicide. 

9  W.  R.  Cr.  72 
See  Culpable  Homicide. 
See     Murder. 

—  ss.  300,  302,  304,  304A— 
See     Murder. 

—  s.  302— 


See  Attempt  to  Commit  Offence. 

I.  L.  R.  15  Bom.  194 

See  Insanity     .     I.  L.  R.  29  Calc.  493 

See  Murder. 

See  Jurisdiction  op  Criminal  Court — 
Offences  committed  only  partly  in 
ONE    District — Abetment. 

I.  L.  R.  19  Bom,  105 

1.  Murder — Poi- 
soning by  dhatura — Intention — Knowledge.  Dha- 
tura  was  administered  with  the  usual  object  of 
facilitating  robbery,  but  in  such  quantity  that 
the  person  to  whom  it  was  given  died  in  the  course 
of  a  few  hours.  Held,  that  the  person  so  adminis- 
tering dhatura  was  rightly  convicted  under  s.  302 
of  the  Indian  Penal  Code.  Emperor  v.  Gutali 
(1908)       .         .         .          .     I.  L.  R.  31  All.  148 

2. Murder — Punish- 
ment— Motive — Unfounded  suspicion  as  to  wife's 
chastity — Grounds  for  not  passing  death  sentence. 
When  an  accused  person  was  found  to  have 
murdered  his  wife,  under  a  mistaken  impression 
that  she  was  unchaste  to  him,  the  High  Court 
set  aside  the  sentence  of  death  passed  upon  him 
and  sentence'!  him  to  transportation  for  life. 
Emperor  v.  Dina  Bandhu  Moitra  (1904) 

8  C.  W.  N.  218 

3.    ss.  302,  411 — Murder — Receiving 

stolen  properly — Proof  of  murder — Evidence.  The 
accused  who  was  charged  with  the  murder  of  a 
boy  and  with  having  committed  an  offence  under 
s.  411  of  the  Penal  Code  in  respect  of  certain  orna- 
ments which  the  boy  had  been  wearing  at  the  time 
of  his  death,  admitted  that  the  boy  was  at  his  house 
immediately  before  his  death  and  declared  that  he 
had  fallen  from  the  roof  and  his  respiration  had 
stopped.  He  also  admitted  that  he  had  subse- 
quently thrown  the  body  in  a  tank  where  it  was 
afterwards  found.  It  was  further  proved  that  the 
accused  had  produced  the  ornaments  from  a  hole 
ne  ir  the  tank.  But  there  was  no  evidence  to  prove 
that  the  accused  had  anything  to  do  with  the  death 
of  the  boy  and  the  medical  evidence  was  to  the 
effect  that  the  boy  might  have  been  either  inten- 
tionally or  accidentally  strangled.  Held,  that  there 
was  not  sufficient  legal  evidence  that  the  accused 
had  killed  the  boy  and  the  accused  could  only  be 
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PENAL    CODE    (ACT    XVL  OF  I860)— 

contd. 
s.  302— coTKld. 

found  guilty  of  an  ofFence  under  s.  411  of  the  Penal 
Code.     Emperor  v.  Rajaxi  Kanto  Koer  (1904) 

8  C.  W.  N .  22 


PENAL    CODE    (ACT    XLV    OF  I860)— 
— contd. 

8.  304A— concW. 


4. 


ss.  302,  304,  325,  328,  and  329 


— Administration  of  dhatura  for  the  purpose  of  facili- 
tating robbery — Death  of  person  to  whom  dhatura  is 
so  administered — Offence  not  murder,  but  causing 
grievous  hurt.  Where,  for  the  purpose  of  facilitating 
robbery,  dhatura  was  administered  by  two  persons 
to  certain  travellers  in  consequence  of  which 
one  of  the  travellers  died  and  others  were  made 
seriously  ill,  it  was  held  that  in  respect  of  the 
traveller,  who  died,  the  offence  committed  was  that 
punishable  under  s.  325  of  the  Penal  Code,  viz., 
grievous  hurt ;  and  in  respect  of  the  traveUers,  who 
did  not  die,  the  offence  committed  was  that  defined 
by  s.  328  of  the  Code.  Queen-Empress  v.  Tulsha, 
L  L.  R.  20  All.  143,  not  followed.  E>iperor  v. 
Bhaowas   Dik   (1908)     .      L  L,  R.  30  All.  568 

8.  304— 

See  Chaege  to  Jury — Special    Cases — 
Ctlpable    Homicide. 

6  B.  L.  R.  Ap.  86,  87  note 

See  CtTLPABLE  Homicide. 

See  HiTRT — Grievous   Hukt. 

6  C.  W.  N.  98 

See  JonfDER   of  CJhabges. 

I.  L.  E.  2  All.  349 


See  Murder. 

See  ss.  96  to  100,  304. 


ss.  304,  304A. 


13  C.  W.  N.  U80 


See  Hurt — Grievous  Hurt. 

I.  L.  R.  18  Calc.  49 
SB.  304,  325 — Assault  by  three  persons 


armed  with  lathis — Intention — Culpable  homicide — 
Grievous  hurt.  Three  persons  attacked  a  fourth 
with  lathis,  and  one  of  the  assailants  struck  a 
blow  which  fractured  the  skull  of  the  person 
attacked  and  caused  his  death,  but  the  evidence  left 
it  in  doubt  as  to  which  of  the  three  assailants 
struck  that  blow.  Held,  that  the  offence  of  which 
the  three  assailants  were  guilty  was  grievous  hurt 
rather  than  culpable  homicide  not  amounting 
to  murder.  Queen-Empress  v.  Duma  Baidya,  I.  L. 
R.  19  Mad.  4S3,  followed.  Emperor  v.  Bhola 
Setgh  (1907)         .         .         I.  L.  R.  29  Aa  282 

304A.. 

See  Causing  Death  by  Negugexce. 
I.  L.R.  16  All.  472 

See    Culpable    Homicide. 

See  Railway  Collision  9  C.  W.  N.  73 

1. Rash  and  negligent 

act  causing  death — Railways  Act  (IX  of  1890),  s.  101 
— Breach  of  general  rules  endangering  safety  of 
travellers — Line  clear  and  caution  message  system — 


Conditional  line  clear  certificate — Collision — Remote 
cause — Contributory  negligence.  The  Bengal  Xag- 
pur  Railway  is  worked  on  the  line  clear  and  caution 
message  system  so  that  no  train  can  be  started 
from  any  station  without  a  line  clear  certificate, 
which  in  terms  is  a  copy  of  a  telegram  to  that 
effect  from  the  next  station.  B,  an  assistant  station 
master  at  a  station  G,  had  in  anticipation  of  receiv- 
ing such  a  telegram  and  against  rule  (and  in  order, 
as  he  explained,  to  save  time)  written  out  in  the 
prescribed  form  book  a  conditional  line  clear 
message  (which  further  did  not  contain  all  the 
necessci,ry  particulars)  to  the  effect  that  on  the 
arrival  at  G  of  a  down  train  then  due  from  a  station 
S,  the  line  would  be  clear  for  a  certain  up  train  at 
G  to  start  for  S.  The  guard  of  the  latter  train 
thereafter  without  the  knowledge  of  B  and  also 
against  rules,  entered  the  station  master's  room  in 
his  absence,  tore  this  imperfect  certificate  from  out 
of  the  book  and  without  reading  it  as  he  ought  to 
have  done,  signed  and  passed  it  on  to  the  driver 
and  gave  the  signal  for  the  train  to  start,  but  with- 
out taking  the  permission  of  the  station  master, 
as  the  rules  required.  The  driver  also  without  exa- 
mining the  certificate  started  the  train  and  a 
collision  took  place  in  which  several  persons, 
including  the  driver,  were  killed.  B  and  the 
guard  were  both  convicted  under  s.  304A  of  the 
Penal  Code  and  s.  101  of  the  Railways  Act.  Held, 
that  B  was  not  liable.  The  consequences  were  too 
remote  to  have  been  caused  by  B's  writing  out 
the  certificate  in  disobedience  of  the  rule.  Bal 
Krishna  v.  Empekor  (1904)     ,    8  C.  W.  N.  845 

2,  Administering 

poison  believing  it  to  be  a  charm — Rash  and  negligent 
act — Liability.  Where  the  accused  received  a 
powder  from  an  enemy  of  her  relative  ;  took  no 
precaution  to  ascertain  whether  it  was  noxious, 
and  mixed  it  with  his  food  believing  that  by  doing 
so  she  would  become  rich.  Held,  that  the  conduct 
was  wanting  in  that  prudence  and  circumspection 
which  every  human  being  is  supposed  to  exercise, 
and  as  by  her  rash  and  thoughtless  act  she  caused 
death  she  was  guilty  of  an  offence  under  s.  303A, 
Indian  Penal  Code.  Emperor  v.  Nagnica.  4  Bom. 
L.  R.  425,  distinguished.  Q.-E.  v.  Bhalchan.  P.  R. 
(1887)  Cr.  J.  60,  followed.  Empebor  v.  Jamna 
(1909)         .  .  I.  L.  R.  31  All.  290 

88.  304A,  336—338— 

See  DeathIbyTrash  oe  neci.tgent  act. 
^-  |LL,R.  36  Calc.  302 

- 8.306—-" 

See  Abetment         .  .     3  N.  W.  316 
1  Agra  Cr.  21 
s.  307— 

See  Attempt 


commit   Offence. 

4  Bom.  Cr.  17 

I.  L.  R.  15  Bom.  194 

I.  L.  R.  14  All.  38 

I.  L.  R.  20  All.  143 

13   T  2 
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PEIfAL    CODE    (ACT  |XLV     OF  1860)— 

contd. 

s.  307— concZrf. 

See.    Sextexce — Transport  atiox. 

7  W.  R.  Cr.  41 

s.  309— 

See    Sentence — Imprisonment — Impri- 
sonment   AND    Fine         .     1  Bom.  4 

See     Suicide         .      I.  L.  R.  8  Mad.  5 


s.  312— 


See  Miscarriage         .      15  W.  R.  Or.  4 

19  W.  R.  Cr.  32 

I.  L.  R.  9  Mad.  369 

—  ss.  314,  317— 

^ee  Murder      .     10  W.  R.  Cr.  52  ;  59 

s.  317— 

See  Abandonment  of  Children. 

16  W  R.  Cr.  12 

I.  L.  R.  18  All.  364 

I.  li.  R.  24  Mad.  662 

—  s.  318— 

Ste  CoNCE  \lment  op  Birth. 

4  Mad.  Ap.  63 
ss.  319,  338— 

See  Hurt  . 


s.  323— 

See  Compounding  Offence. 

10  Bom.  68 

See  Criminal  Procedure  Code,  s.  437. 

5  C.  W.  N.  72 

See  Culpable  Homicide. 

I.  li.  R.  2  All.  522,766 
I.  L.  R.  3  All.  597 

See  Rioting      .     I.  L.  R.  26  Calc.  974 

s.  324- 

See  Charge — Form  of  Charge — Special 

Cj^ses— Hurt      .         .  4  Mad.  Ap.  5 

See.  Sentence— Cumulative  Sentences. 

7  W.  R.  Cr.  60 

I.  L.  R.  6  Calc.  718 

I.  L.  R.  11  Calc.  349 

I.  L.  R.  12  Calc.  495 

I.  li.  R.  16  Calc.  442 

See  Unlawful  Assembly. 

7  C.  W.  N.  512 

s.  325— 

See  Jury,  Trial  by. 

I.  li.  R.  34  Calc.  698 

See  Warrant  op  Att.vchmevt. 

I.  L.  R.  29  Calc.  244 


—     ss.  325,  326— 
See  Revision — Criminal  Cares — Commit- 
ment .      I.  L.  R.  16  Bom.  580 
See  Rioting        .     I.  L.  R.  24  Calc.  686 


PENAL  CODE    (ACT    XLV    OF    1860)— 

contd. 


s.  325— cowcW.1 


See  Sentence — Cumulative  Sentences 

I.  li.  R.  6  All.  121 

I.!Ij.  R.  7  All.  29 ;  414  ;  757 

\1.  L.  R.  9  All.  645 

I.  L.  R.  16  Calc.  725 

I.IL.  R.  17  Bom.  260 

—  s.  326— 


See  Hurt- 


-Grievous  Hurt. 

6  C.  W.  N.  98 


See  ante,  s.  149 


13  C.  W.  K".  827 


s.  328  and  s.  81 — Causing  unwhole- 
some thing  to  he  taken  with  intent  to  injury.  Held, 
that  a  person  who  placed  in  his  toddy-pots  juice  of 
the  milk-bush,  knowing  that  if  taken  by  a  human 
being  it  would  cause  injury,  and  with  the  intention 
uf  thereby  detecting  an  unknown  thief  \vho  was  in 
the  habit  of  stealing  the  toddy  from  such  pots,  and 
which  toddy  was  drunk  by,  and  caused  injury  to, 
certain  soldiers  who  purchased  it  from  an  unknown 
vendor,  was  rightly  convicted  under  s.  328  of  the 
Penal  Code,  of  "  causing  to  be  taken  an  unwhole- 
some thing  with  intent  to  injure  ;*'  and  that  s.  81, 
which  says  that  "if  an  act  be  done  without  any 
criminal  intention  to  cause  harm,"  it  is  not  an 
offence,  did  not  apply  to  the  case.  Reg.  v.  Dhania 
Daji          .         .      "  .  5  Bom.  Cr.  59 

s.  330— 

See  Abetment  .    I.  L.  R.  20  Bom.  394 

s.   332  and  ss.  99, 147,  and  323— 

Criminal  Procedure  Code,  1882,  ss.  55,  56,  and 
114 — Public  servant  in  the  execution  of  his  duty  as 
such — Arrest  without  sufficient  authority,  hut  in 
good  faith — Assault  on  police  making  arrest — 
Right  of  private  defence.  A  warrant  was  issued  by 
a  Magistrate  for  the  arrest  of  one  D  under  s.  114  of 
the  Code  of  Criminal  Procedure.  The  warrant  was 
sent  to  a  certain  thana  to  be  executed.  It  was  there, 
after  being  copied  into  a  book  kept  for  that  purpose 
at  the  thana,  made  over  to  a  particular  constable  for 
execution.  When  the  constable  to  whom  the  war- 
rant had  been  made  over  had  left  the  thana,  it  was 
discovered  that  D  was  in  a  village  other  than  that  in 
which  he  had  been  supposed  to  be.  Thereupon 
the  officer  temporarily  in  charge  of  the  thana  made  a 
copy  from  the  book  at  the  thana,  endoreed  on  the 
back  the  names  of  one  N  and  some  other  constables 
and  having  signed  the  endorsement,  sent  N  and  the 
others  out  with  this  paper  to  arrest  D.  N  and  his 
companions  arrested  D  ;  but,  afi  they  were  returning 
with  him  in  custody,  some  of  D's  friends  aided  by  D 
himself  attacked  them,  rescued  D,  and  caused  hurt 
to  the  police.  Held,  that  the  police  officers  con- 
cerned in  arresting  D  under  the  circumstances  above 
described  were  not  acting  in  the  la-\\-ful  discharge  of 
their  duty  within  the  meaning  of  s.  332  of  the  Penal 
Code,  so  as  to  render  the  accused  liable  to  conviction 
under  that  section  ;  but,  inasmuch  as  they  were  act- 
ing in  good  faith  under  the  colour  of  their  office,  s.  90 
of  the  Penal  Code  applied,  and  D  and  his  associates 
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PEITAL    CODE    (ACT    XLV  OF  1860)— 

— contd. 


8.  332— condd. 


might  be  properly  convicted  under  ss.  147  and  323  of 
the  Code.  The  words  "  in  the  discharge  of  his  duty 
as  such  public  servant "  in  the  earlier  portion  of 
s.  332  of  the  Penal  Code  mean  in  the  discharge  of  a 
duty  imposed  by  law  on  such  public  servant  in  the 
particular  case,  and  do  not  cover  an  act  done  by  him 
in  good  faith  under  colour  of  hi.s  office.  Queen  v. 
Roxbunjh,  12  Cox.  C.  C.  8,  referred  to.  Queen- 
Empress  T .  Dalip  I.  L.  R.  18  All.  246 

88.  332,  333— 

•See  Sentence — CuMri.ATivE  Sextkxces. 
I.  L.  R.  19  Cale.  105 

8.  336— 

See  C'HARnE — Form  of  Charge — Special 
Cases — Public  Safety,  Offence  af- 
FECTixG  .  .1  Bom.  137 

See  Rash  axd  Negligent  .\ct. 

5  C.  W.  N.  376 
88.  336,  337,  338— 

See  Culpable  Homicide. 

L  K  E.  4  Calc.  764 

See  ante,  s.  304  A.      .     13  C.  W.  N.  362 
88.  339  to  342— 


See  Wrosgfttl  Restraint. 

10  W.  E.  Cr.  20  ;  35 

24  W.  R.  Cr.  51 

I.  L.  R.  12  Bom.  377 

I.  L.jR.  24  Calc.  885 

4  C.  W.  N.  49 

—  88.  339,  340,  342,  346— 

See  Wrongful  Confinemknt. 

I.  Ii.  R.  9  Calc.  221 

I.  L.  R.  13  Bom.  376 

I.  L.  R.  19  Bom.  72 

—  8.  342— 

Sue  Criminal  Pp.ockdure  Code.  s.  437. 

5  C.  W.  N.  72 
See  Wrongful  Confinement. 

I.  L.  R.  30  Calc.  95 
I.  L.  R.  30  Mad.  179 

—  8.344— 

Sec  Sentence — Fine  1  Bom.  39 

See  Unlawful  Compulsion. 

I.  L.  R.  19  Calc.  572 

—  8.  347— 

See  Extortion     .  I.  L.  R.  31  Calc.  710 
_  8.  350— 


See  Criminal  Procedure  Code.  s.  522. 

5  C.  W.  N.  250 

Sec  Possession,  Order  of  Criminal 
Court  as  to — Dispossession  by  Cri- 
minal Force      .  L  L.  R.  25  Aa  341 


PEN  All  CODE   rACT    XLV    OF    1860)— 

contd. 

8.351— 

See  Thumb  Impressions. 

I.  L.  R.  30  Calc.  97 
I,  Ii.  R.  32  Calc.  550 

8.  352— 

See  Assault  on  Public  Servant. 

I.  Ij.  R.  9  Bom.  558 
6  C.  W.  If .  202 

Se^  Complaint — Withdrawal  of  Com- 
plaint ANT)  Obligation  of  Magistrate 
TO  HEAR  IT  I.  Ii.  R.  5  Mad.  378 

See  Hurt — Causing  Hurt. 

7  B.  Ii.  R.  Ap.  25 

See  Sentence — Cumulattve  S^jntences. 
I.  L.  R.  12  Mad.  36 

See     Sentence — I>rpRisoNMEN*T — Impfj- 

SONTtfENT  IN  DEFAULT  OF  FiNE. 

16  W.  R.  Cr.  42 

See  Unxawful  Compui  sign. 

I.  L.  R.  19  Calc.  572 
8.  353— 


See  Assault  pn  Public  Servant. 

13  W.  R  Cr.  49 
I,  Ii.  R.  9  Bom.  568 

L  L.  R.  26  Calc.  630 
3  C.  W.  N.  627 
6  C.  W.  N.  202 

See  Bengal  Excies  Act.  1S7S.  s.  4. 

L  Ii.  R.  24  Calc.  324 

See  PoucE  Act  (V  of  1861),  ss.  17,  19. 

1. 1..  R.  28  Calc  411 

See  Sentence — Cumulatuve  Sentences. 
3  B.  L.  R.  A.  Cr.  14, 15  note 

14  W.  R.  Cr,  19 
I.  L.  R.  12  Calc.  495 

3  C.  W.  N.  174 

See  Summary  Tiual     .     23  W.  R  Cr.  3 
See  Thumb  Impressions. 

I.  Ii.  E.  30  Calc.  97 
See  United   Provinces  Land   Revenue 
Act  (III  OF  1901).  ss.  147.  227.  228. 

I.  L.  R.  29  ALL  272 
See  Unlawful  Assembly-  7  N.  W.  209 
See  Warrant  oe  Arrest — 

CrvTL  Cases         .     5  C.  W.  N.  843 

Criminal  Cases       5  C.  "W.  N.  447 
I.  Ii.  R.  28  Calc.  399 

8.  353 — Using       Criminal     force     to 

deter  a  'public  servant — Entry  by  police  on  pre- 
mises of  suspected  person  at  night — Asmult  on 
police.  A  police  constable,  at  milnight.  entered 
upon  the  premises  of  a  person,  who  was  regarded  by 
the  police  as  a  suspicious  character,  and  knocked  at 
his  door  to  ascertain  if  he  was  there,  whereupon  he 
came  out  and  abused  and  pushed  the  constable  and 
lifted  a  stick  as  if  he  were  about  to  hit  the  constable 
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PENAL     CODE    (ACT    XLV  OF  1860)— 

contd. 


8,  353 — condd. 


with  it.  On  a  complaint  being  preferred  under  s.  353 
of  using  criminal  force  to  deter  a  public  servant 
in  the  execution  of  his  duty  : — Held,  that  the  offence 
had  not  been  committed.  The  constable  was  not 
engaged  in  the  execution  of  his  duty  as  a  public 
servant  and  was  technically  guilty  of  house  trespass, 
and  his  action  was  calculated  to  cause  annoyance  to 
the  inmates  of  the  house,  and  Mas  insulting  to  the 
accused,  who  was  justified  in  causing  the  slight  harm 
which  he  had  inflicted  on  the  constable.  The  latter 
could  not  be  regarded,  under  s.  99,  as  acting  in  good 
faith  under  colour  of  his  ofifice,  as  his  action  was  not 
authorised  by  any  police  circular  or  order.     Dora- 

SAMY  PiLLAI  V.   EmPEEOR  (1904) 

I,  L.  R.  27  Mad.  52 


s.  354— 


See  Rape 


I  L.  R  5  Bom.  403 


^ ss.     361    and   S63— Kidnapping— 

Motive — Punishment.  For  a  conviction  under 
3.  363,  Indian  Penal  Code,  it  was  sufficient 
to  prove  that  the  minor  was  taken  away 
from  the  custody  of  a  lawful  guardian  without  his 
consent.  Motive  had  nothing  to  say  to  the  offence 
of  kidnapping  though  it  might  have  much  to  say  to 
the  punishment.  Consent  given  by  the  guardian 
after  the  commission  of  the  offence  would  not  cure 
it.     E.MPEROR  V.  Ganesh  (1909) 

I.  L.  R.  31  AIL  448 

ss.  361,  363,  366,  368— 

See  Kidnapping. 

See  Kidnapping  from  Lawfiti,  Guaedian- 
'"  ship        .         .         .    9C.  W.  M".  444 

ss.  363,  366,  ^QQ— Criminal  Proce- 
dure Code  {Act  V  of  1898),  ss.  227,  228, 199,  238,  537 
— Charge — Addition,  of  a  charge — Irregularity — 
—Penal  Code  {Act  XLV  of  1860),  ss.  363,  366,  498. 
The  accused  was  tried  on  charges  under  ss.  363 
(kidnapping  from  lawful  guardianship)  and  366 
(kidnapping  a  woman)  of  the  Indian  Penal  Code 
(Apt  XLV  of  1860).  At  the  conclusion  of  the 
evidence  to  establish  those  charges  and  after  the 
evidence  for  the  defence  had  been  recorded,  the 
Court  added  a  charge  under  s.  498  (enticing  a 
married  woman)  of  the  Code  notwithstanding  the 
objection  by  the  accused's  counsel.  Tiie  trial  ended 
in  conviction  of  the  accused  on  all  the  three  charges. 
The  accused  appealed  contending  that  the  procedure 
adopted  was  contrary  to  the  provisions  of  s.  199  of  the 
Criminal  Proredure  Code  and  to  the  spirit  of  s.  238 
of  the  Code.  Held,  (i)  that  the  procedure  adopted 
in  the  case  was  not  regular.  The  additional  charge 
framed  at  the  stage  it  was  framed,  notwithstanding 
the  objection  by  the  accused's  counsel,  was  pre- 
judicial to  the  accused ;  (ii)  that  the  conviction 
under  s.  498  of  the  Indian  Penal  Code  should  be 
set  aside  and  further  investigation  be  made  into 
the  remaining  charges.  Emperoe  r.  Isap  Maho- 
med (1906)  .  I.  L.  R.  31  Bom.  218 


PENAL    CODE    (ACT  XLV  OF  1860)— 

contd. 

ss.  365,  366— 

See  Chaege  to  Jury — Special  Cases — 
Kidnapping        .     I.  L.  R.  14  AIL  25 
^ee  Criminal  Procedure  Code,  s.  238. 

I.  L.  R.  20  Cale.  483 
I.  L.  R.  22  Calc.  1006 

ss.  366,  368— 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
ONE  DisTEicT — Kidnapping. 

I.  L.  R.  18  All.  350 

s.  369 

See  Sentence — Cumulative  Sentences. 
7  Mad.  375 

s.  370— 


See  Slavery — Criminal  Cases. 
s.  372— 

See  Joinder  of  Chaeges. 

I.  L.  R.  12  Mad.  273 

I. Selling  or  hiring  minor  for 

purpose  of  prostitution.  To  constitute  an 
offence  under  s.  372  of  the  Penal  Code,  it  is  not 
necessary  that  there  should  have  been  a  disposal 
tantamount  to  a  transfer  of  possession  or  control 
over  the  minor's  person.  Reg.  v.  Aeunachellam 
I.  L.  R.  1  Mad.  164 


2. 


Disposing  of  and 


receiving  girls  for  purpose  of  prostitution.  The  pri- 
soners were  convicted,  the  one  of  disposing  of,  and 
the  other  of  receiving,  two  children,  females  under 
the  age  of  sixteen  years,  with  intent  that  such 
females  should  be  used  for  the  purposes  of  prostitu- 
tion. The  evidence  showed  that  the  children  were 
disposed  of  and  registered  as  dancing  girls  of  a 
pagoda  for  the  purpose  of  being  brought  up  as 
dancing  girls.  Held,  that  offences  under  ss.  372  and 
373  of  the  Penal  Code  had  been  committed,  and  that 
the  prisoners  were  properly  convicted.  Ex  parte 
Padmavati  .         .         •         .      5  Mad.  415 

Dedication  of  minor  girl  to 


service  of  temple. — Disposal  for  purposes  of 
prostitution.  Held,  that  the  dedication  of  a  minor 
girl  under  the  age  of  sixteen  years  to  the  service 
of  a  Hindu  temple,  bj^  the  performance  of  a 
religious  ceremony,  where  it  was  shown  that  it  was 
almost  invariably  the  case  that  girls  so  dedicated 
led  a  life  of  prostitution,  was  a  disposing  of  such 
minor  knoAving  it  to  be  likely  that  she  would  be  used 
for  the  purpose  of  prostitution  within  the  meaning- 
of  R.  372  of  the  Penal  Code.     Reg.  v.  Jaili  Bhavin 

6  Bom.  Cr.  60 

4.  -   Illegal  disposal  of 

minor — Dedication  of  dancing-girl  to  temple.  A 
dancing- woman  of  a  temple  applied  to  the  manager 
of  the  temple  for  the  appointment  of  a  minor  girl, 
whom  she  falsely  described  as  her  daughter,  to  her 
kothu  miras  ;  the  manager  ordered  that  the  girl  be 
placed  on  the  pay  abstract  like  other  dancing-girls 
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and  she  was  employed  about  the  temple,  though  the 
ceremony  of  tying  the  bottu  (after  which  the  girl 
could  not  be  married)  did  not  take  place.  Held, 
that  the  above  facts  constituted  prima  facie  eridence 
that  an  offence  under  Penal  Code,  s.  372,  had  been 
committed  by  the  dancing-woman,  the  manager 
abovenamed,  and  the  parents  of  the  girl.  SRI^^- 
V.4SAV.  A>-N-ASA»n  .        L  Ij.  B.  15  Mad.  41 

-Disposal  of  a  minor 


6. 


Illegal  disposal  of 


a  minor — Dedication  of  girl  to  temple  as  dancing-girl 
— Revision.  A  dancing- woman  (fourth  accused)  of  a 
temple  applied  to  the  manager  (first  accused)  of  the 
temple  for  the  appointment  of  a  giri  under  the  age  of 
sixteen,  whom  she  had  adopted  as  her  daughter,  to 
her  kothu  mirasi  office,  to  w  hich  duties  more  or  less 
connected  with  the  preparation  of  provisions  of  the 
temple  were  attached.  The  manager,  before  whom 
the  girl  had  sung  and  danced,  ordered  that  she  be 
placed  on  the  pay  abstract  like  other  dancing-girls, 
and  she  was  employed  in  the  abovementioned  duties 
about  the  temple  for  about  five  month?.  It  appeared 
that  the  dancing- women  of  the  temple  lived  partly 
at  least  by  prostitution,  and  there  v.as  evidence  that 
the  girl  sang  and  danced  in  the  temple,  received 
wages  and  wore  a  bottu  (an  emblem  of  marriage). 
The  Magistrate  upon  these  facts  refused  to  frame  a 
charge  against  the  manager  of  the  temple  and  the 
adoptive  mother  of  the  minor  under  the  Penal  Code, 
s.  372.  Held  per  Collixs,  C.  J.  (Pakkar,  J.,  dissent- 
ing), that  the  Magistrate  should  have  framed  a 
charge.  On  a  petition  under  the  Criminal  Procedure 
Code,  ss.  435,  43<),  preferred  by  the  complainant,  who 
was  a  dismissed  servant  of'the  temple,  after  the 
prosecution  had  been  pending  for  two  years,  it 
appeared  that  the  girl  had  suffered  no  harm.  Held. 
that,  whether  or  not  the  Magistrate  should  have 
framed  a  charge,  the  High  Court  was  not  bound  to 
send  the  case  for  re-trial.  Srixivasa  r.  Avxas\mi 
I.  Ii.  R.  15  Mad.  323 

Minor,  illegal  dis- 


vasal  of — Dedication  of  a  minor  to  the  service  of  a 
temple  with  the  knowledge  that  she  was  lilcdy  to  he  used 
for  immoral  purposes — Dancing-girls.  The  accused 
dedicated  his  minor  daughter,  five  or  six  years  of  age, 
to  the  service  of  a  temple  as  a  dancing-girl.  The 
fvidence  showed  that  dancing-girls  attached  to  a 
temple,  as  a  nile,  led  immoral  lives.  Held,  that  these 
facts  were  sufficient  to  constitute  an  offence  under 
s.  372  of  the  Penal  Code.  QuEEy-E-MPKESS  r. 
TipPA         .         .         .        I.  Ii.  E.  16  Bom.  737 


—  Dedication  of  a  girl  in  a  tfmple.  The  accused 
dedicated  his  minor  daughter  as  a  Basivi  by  a  form  of 
marriage  with  an  idol.  It  appeared  that  a  Basivi  is 
incapable  of  contracting  a  lawful  marriage,  and  ordi- 
narily practises  promiscuous  intercourse  with  men, 
and  that  her  sons  succeed  to  her  father's  property. 
HeJd,  the  accused  had  committed  an  offence  under 
Penal  Tode,  s.  S72.  QrEEx-E>rPRESS  ;-.  Basava 
I.  Ii.  B.  15  Mad.  75 
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.8- and  s.  373 — Obtaining  posses- 
sion of  minor  for  purpose  of  prostitution. 
The  prisoner  was  tried  upon  a  charge  of  having 
obtained  possession  of  Dowlat  Bee,  a  minor  aged  ten 
years,  with  intent  that  she  should  be  used  for  an 
unlawful  and  immoral  purpose, — that  is  to  say,  for 
the  purpose  of  illicit  intercourse, — and  having  there- 
by committed  an  offence  under  s.  373  of  the  Penal 
Code.  The  evidence  showed  that  the  prisoner  met 
Dowlat  Bee,  a  girl,  eleven  years  old,  in  a  street  at 
Triplicane,  and  promised  to  give  her  a  pice  if  she 
would  accompany  him  into  an  uninhabited  house 
close  by  and  allow  him  to  have-  sexual  intercourse 
with  her.  The  girl  went  willingly  with  the  prisoner, 
and  both  were  detected  in  the  act  having  sexual 
intercourse.  The  girl  had  gone  out  without  permis- 
sion, had  not  attained  the  age  of  puberty,  and  the 
evidence  tended  to  show  that'the  girl  had  not  before 
had  sexual  connexion.  The  jury  convicted  the 
prisoner.  Held,  by  the  High  Court,  that  the  case 
proved  against  the  prisoner  did  not  make  out  the 
offence  charged.     Qceex  r.  Shaik  Alt  5  Mad.  473 


9. 


Obtaining  a 


minor  for  prostitution — Dancing-girl  caste — Adop- 
tion. A  woman,  being  a  member  of  the  dancing- 
girl  caste,  obtained  possession  of  a  minor  girl  and 
employed  her  for  the  purpose  of  prostitution  ;  she 
subsequently  obtained  in  adoption  another  minor 
girl  from  her  parents,  who  belonged  to  the  same 
caste.  She  and  the  parents  of  the  second  girl  were 
charged  together  under  ss.  372,  373  of  the  Penal 
Code.  The  charges  related  to  both  girls.  Held, 
that  ss.  372,  373  of  the  Penal  Code  may  be  applic- 
able in  a  case  where  the  minor  concerned  is  a  mem- 
ber of  the  dancing-girl  caste.  Per  MirxtsAMi 
Ayyar,  J. — It  would  be  no  offence  if  the  intention 
was  that  the  girl  should  be  brought  up  as  a  daughter, 
and  that,  when  she  attains  her  age,  she  should  be 
allowed  to  select  either  to  marry  or  follow  the 
profession  of  her  prostitute  mother.  Qtjeex- 
Empress  v.  Ramaxita     .    1.  L.  E.  12  Mad.  273 


10. 


Letting  to    hire 


a  girl  under  sixteen  for  immoral  purpose  for  one 
occasion — Prostitution  for  a  course  of  life — Criminal 
Procedure  Code  (Act  X  of  1882),  s.  273.  A  young 
prostitute  under  16  years  of  age  was  brought  to  a 
house  of  assignation  by  the  accused  at  the  request 
of  the  complainant  and  for  his  supposed  use  on  that 
one  occasion,  it  not  being  contemplated  that  the  girl 
should  be  sold  or  let  out  for  a  period  of  employment, 
or  for  the  purpose  of  being  employed  by  the  com- 
plainant-as  a  prostitute,  or  for  the  purpose  of  being 
disposed  of  by  him  for  that  course  of  life.  Held, 
that  such  a  letting  out  by  the  accused  was  not  within 
the  meaning  of  s.  372  of  the  Penal  Code,  which 
on  the  authorities  contemplates  a  case  of  letting  or 
hiring  or  other  similar  transaction  by  which  the  pos- 
session of  a  girl  is  obtained  with  the  intention  of 
employing  her  habitually  for  the  purpose  of  indis- 
criminate sexual  intercourse.  Dowlat  Bee  v.  Shaik 
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All,    5   Mad.    473,  followed.     Queek-Empress   v. 
SukeeRatjr      .         .         .  I.  L.  R.  21  Calc.  97 


11. 


Obtaining  fosses- 


fion  and  disposing  of  minor  for  purposes  of  prostitu- 
tion. S,  a  married  Mahomedan  girl  under  sixteen, 
■while  living  with  N,  her  grandmother,  and  in  the 
absence  of  her  husband,  formed  an  adulterous 
intrigue  with  two  Hindus  with  the  knowledge  of 
N.  S  and  N  were  then  induced  by  the  Hindus  to 
remove  to  another  village,  that  S  might  take 
up  the  trade  of  a  prostitute  ;  they  there  met  J,  a 
public  woman,  with  whom  they  went  to  reside, 
and  who  introduced  visitors  to  S,  and  received 
the  money  paid  by  them  in  exchange  for  the  board 
and  food  supplied  to  S  and  N.  N  was  convicted, 
under  s.  372,  Penal  Code,  of  disposing  of  a  minor 
for  the  purpose  of  prostitution,  and  J  was  con- 
victed under  s.  373,  Penal  Code,  of  obtaining  posses- 
sion of  a  minor  for  the  purpose  of  prostitution. 
Held  per  Jackson,  J.,  that  on  the  facts  proved  no 
offence  was  committed  under  the  Penal  Code.  Per 
Glover,  J. — N  and  J  were  both  guilty  under  ss. 
372  and  373,  respectively,  and  their  appeals  should 
be  dismissed.     Queen  v.  Nourjan 

6  B.  L.  K.  Ap.  34 :  14  W.  R.  Cr.  39 

11. Buying  or  selling 


minor  for  the  purpose  of  prostitution,  etc.  Certain 
persons,  falsely  representing  that  a  minor  girl  of  a 
low  caste  was  a  member  of  a  higher  caste,  induced  a 
member  of  such  higher  caste  to  take  her  in  marriage 
and  to  pay  money  for  her  in  the  full  belief  that  such 
representation  was  true.  Held  per  Stuart,  CJ., 
that  such  persons  could  not  be  convicted  on  these 
facts  of  offences  under  ss.  372  and  373  of  the  Penal 
Code.  Per  Old  field,  J.,  and  Straight,  J.,  that  if 
such  girl  was  disposed  of  for  the  purpose  of  marriage, 
it  could  not  be  said,  because  the  marriage  might  be 
invalid  under  Hindu  law,  that  such  persons  acted 
with  the  intention  that  she  should  be  employed  or 
used  for  the  purposes  of  prostitution  or  for  any  un- 
lawful and  immoral  purpose,  or  that  they  knew  it  to 
be  likely  that  she  would  be  employed  or  used  for 
such  purpose,  and  consequently  they  could  not  be 
convicted  of  an  offence  under  those  sections.  Per 
Parson,  J.,  and  Spankie,  t/.,that  such  girl  having 
been  disposed  of  for  the  purpose  of  marriage  al- 
though the  marriage  might  be  objectionable  under 
Hindu  law,  it  did  not  appear  that  it  was  wholly  in- 
valid, and  therefore  such  intent  or  knowledge  could 
not  certainly  be  presumed,  and  such  persons  could 
not  be  convicted  of  offences  under  those  sections. 
Empress  of  India  v.  Sri  Lal  I.  L.  K.  2  All.  694 

13. Abetment — Dispo/<ivg  of  a 


minor  for  immoral  purposes — Offence  commuted  out 
for  British  India.  A  minor  girl  undor  the  ago  of 
sixteen  years  was  taken  by  accused  No.  1,  under 
the  direction  of  accused  Xo.  2,  from  Sholapur 
to  Tuljapur  (in  the  Nizam's  territory),  and  there 
dedicated  to  the  goddess  Amba,  with  intent  or  know- 
ing it  to  be  likely  that  the  minor  would  be  used 
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8.  372  — condd. 

for  purposes  of  prostitution.  The  District  Magis- 
trate of  Sholapur  convicted  accused  No.  1  of  an 
offence  under  s.  372  and  accused  No.  2  of  abet- 
ment of  the  offence  under  ss.  372  and  108A  of 
the  Indian  Penal  Code,  and  sentenced  them  each 
to  six  months'  rigorous  imprisonment.  Held,  that 
there  was  no  offence  committed  in  British  India, 
and  therefore  the  accused  No.  2  was  not  guilty 
of  abetment,  g,nd  s.  108A  of  the  Penal  Code  had 
no  application  to  the  present  case.  Mere  intention 
not  followed  by  any  act  cannot  constitute  any 
offence,  and  an  indirect  preparation  which  does 
not  amount  to  an  act  which  amounts  to  a  com- 
mencement of  the  offence  does  not  constitute  either 
a  principgil  offence  or  an  attempt  or  abetment 
of  the  same.  The  intention  of  either  of  the  accused 
while  they  were  staying  at  Sholapur  did  not  consti- 
tute any  offence,  and  their  removal  with  the  girl  to 
Tuljapur  did  not  by  itself  constitute  an  abetment. 
Qxjeen-Empress  ^."Baku  .  I.  L.  R.  24  Bom.  287 

8.  87S— 

See  Cheating  by  Personation. 

7  W.  R.  Cr.  55 

See  Hindu  Law — Custom — Adoption. 

I.  L.  R.  19  Mad.  127 
I.  L.  R.  21  Mad.  229 

Obtaining  minor  for 


purpose  of  prostitution — Soliciting  a  girl  to  sexual 
intercourse.  S.  373  of  the  Penal  Code  is  not  appli- 
cable to  a  case  where  a  man  solicits  a  girl  to  have 
sexual  intercourse  with  him  and  having  no  other 
intention  or  purpose  in  view.     Queen  v.  Bhutia 

7K".  W.  295 

2.  Obtaining  possession 

of  minor  for  purposes  of  prostitution — Offence  defined 
by  above  section  explained.  To  constitute  the 
offence  provided  for  by  s.  373  of  the  Penal  Code,  it 
is  necessary,  first,  that  a  minor  under  sixteen  years 
of  age  shall  be  bought,  hired,  or  otherwise  obtained 
possession  of,  and,  secondly,  that  the  minor  shall  be 
bought,  hired,  or  otherwise  obtained  possession  of, 
with  the  intent  that  the  same  minor,  while  still  under 
the  age  of  sixteen  years,  will  be  employed  for  the 
purposes  of  prostitution,  or  with  the  knowledge 
that  it  is  likely  that  the  said  minor,  while  still  under 
the  age  of  sixteen  years  will  be  employed  or  used 
for  an  unlawful  and  immoral  purpose.  The 
offence  is  complete  so  soon  as  the  obtaining  posses- 
sion, with  the  requisite  intention  or  knowledge,  of 
the  minor  is  accomplished,  though  the  minor  may 
not  enter  upon  prostitution  until  years  after 
she  has  attained  maturity,  or  may  never  enter  \ipon 
such  a  profession  at  all.  Deputy  Legal  Femembrancer 
V.  Karuna  Baistobi,  I.  L.  R.  22  Calc.  J64,  approved. 
Queen-Empress  v.  CJhanda  .    I.  L.  R.  18  AH.  24 

3. and   s.   372 — Buying     minor  for 

purpose  of  prostitution — Intention,  proof  of — Onus 
of  proving  guilty  intention  in  case  of  sale  of  minor 
for  purpose  of  prostitution — Evidence  Act  (I  of 
1872),  s.  106.     In  order  to  constitute  an  offence 
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under  s.  373  of  the  Penal  Code,  it  is  not  necessary 
that  the  intention  or  knowledge  of  likelihood  as  to 
the  employment  of  the  minor  for  purposes  of 
prostitution  should  be  with  reference  to  employ- 
ment either  immediate  or  at  some  definite  and  not 
Terv  remote  future  period  ;  but  an  offence  under  the 
section  is  complete  as  soon  as  a  girl  is  purchased  with 
the  guilty  intention  or  knowledge  of  likelihood  that 
she  will,  while  still  a  minor  under  the  age  of  sixteen, 
years,  be  employed  for  that  purpose,  although  the 
point  of  time  for  such  employment  may  be  remote 
bv  reason  of  her  physical  incapacity  for  the  purpose. 
H.  the  father  of  two  girls,  twins  about  a  year  old, 
sold  one  of  them  to  K,  a  prostitute,  for  R9,  and 
within  ten  davs  of  such  sale  also  sold  her  the  other 
for  R14.  K  'was  shown  to  have  previously  pur- 
chased another  child  whom  she  had  brought  up  from 
her  infancy,  and  who  was  then  living  with  her  and 
leading  the  life  of  a  prostitute.  Both  H  and  K 
made  confessions  as  to  the  guilty  knowledge  and 
intention  with  which  the  sale  of  the  two  children  was 
made.  K''s  confession  was  made  within  two  hours 
after  her  arrest,  and  immediately  thereafter  she  was 
committed  to  hajat  for  seven  days-  On  the  seventh 
day,  on  being  brought  up  for  trial  before  the  Deputy 
3Iagi5trate,  she  retracted  her  confession  and  assigned 
an  innocent  reason  for  her  purchase  of  the  girl.  H 
and  K  were  tried  jointly,  H  being  charged  with  an 
offence  under  s.  372,  viz.,  selling  the  girls  for  the 
purpose  of  prostitution,  and  K  with  an  offence 
under  s.  373,  viz.,  buying  for  the  same  purpose, 
l^either  was  charged  with  abetting  the  other.  The 
two  confessions  were  used  as  evidence,  and  there  was 
other  evidence  tending  to  prove  the  intention  and 
guilty  knowledge.  The  Deputy  Magistrate  convicted 
each  of  the  offence  with  which  they  were  charged. 
On  appeal  the  Sessions  Judge  acquitted  K  on 
the  ground  that  the  offence  under  s.  373  could  not 
be  committed  unless  the  intention  was  that  the 
minor  was  to  be  used  for  the  purpose  of  prostitution 
at  some  definite  future  time,  and  that  it  would  be 
earning  the  law  too  far  to  held  that  the  intention 
had  reference  to  a  period  some  twelve  of  fourteen 
years  after  the  purchase  when  the  minor  became 
capable  of  being  used  for  that  purpose.  Held,  for  the 
reason  above  stated,  that  the  acquittal  on  that 
ground  was  erroneous.  Held,  further,  that  having 
regard  to  the  circumstances  under  which  the 
•confession  of  K  was  given  and  retracted,  it  was 
open  to  suspicion,  and  could  not  safely  be  acted 
upon,  and  that  the  confession  made  by  H  was  not 
legally  admissible  against  her,  as  they  were  not 
l)ping  tried  jointly  for  the  same  offence.  Held,  also, 
that,  having  regard  to  the  provisions  of  s.  106,  ill. 
(a)  of  the  Evidence  Act.  and  to  the  fact  that  there 
was  evidence  apart  from  the  confessions,  which 
tended  to  show  the  knowledge  and  intention  which 
the  character  and  circumstances  of  the  act  sug- 
■gested,  the  onus  lay  on  K  to  show  that  the  intention 
"vaa  other  than  that  which  the  act  suggested,  or 
l^at  the  employment  of  the  girls  as  prostitutes  was 
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not  intended  till  after  they  had  attained  the  age  of 
sixteen  years,  and  that  as  she  had  failed  to  show 
this,  and  the  evidence  all  tended  the  other  way, 
the  acquittal  was  erroneous,  and  must  be  reversed. 
Deputy  Legal  Remembkaxcer  i-.  Kabitsa 
Baistobi  I.  L.  E.  22  Cale.  164 

Obtaining  a    girl 


I  under  the  age  of  16  for  purposes  of  prostitution — Evi- 
[jjfence  of  intent.  In  a  charge  against  a  dancing-girl 
y  under  8.  373  of  the  Indian  Penal  Code  for  having 
i  purchased  a  young  girl  with  intent  that  .'he  would 
j  be  used  for  the  purpose  of  prostitution  or  knowing  it 
I  to  be  likely  thAt  she  would  be  so  used,  evidence  was 
I  given  of  the  fact  of  purchase  for  a  consideration, 
i  and  that  numerous  other  dancing-girls  residing  in 
i  the  neighbourhood  were  in  the  habit  of  obtaining 
;  girls  and  bringing  them  up  as  dancing-girls  or 
■  prostitutes,  and  that  there  were  no  instances  of 
!  girls  brought  up  by  dancing-girls  ever  having 
I  been  married.  On  its  being  contended  that  there 
was  no  evidence  of  intent  to  support  a  conviction 
j  under  s.  373  of  the  Indian  PenaJ  Code  : — Held,  that 
i  there  was  evidence  before  the  Court  to  support  the 
'    conviction.     QueexEmpbess  v.  Papa  Saxi 

I.  li.  R.  23  Mad.  159 

—    s.  374— 

Set  UXXAWFCL  COMPrLSION. 

L  li.  R.  19  Calc.  572 
_  8.  375— 

.     I.  L.  R.  5  Bom.  403 


See  Rape     . 

_  8.  376— 

See  Adclteby    .     L  L.  R.  29  Cale.  415 

See  Sextexce — lliAXSPOETATioy. 

1  B.  L.  R.  A.  Cr.  5 

—  s.  377- 

See  UyxATxrBAL  Offesce. 

I.  L.  R.  6  All.  204 

—  8.  378— 


See  Pabtsebship  Pboperty. 
13  B.  L.  R.  P.  B.  307,  308  note,  310  note 

Sie  Post  Ofhce  Act,  1866.  s.  4S. 

L  li.  R.  14  Mad.  229 

Theft — Charge  of  stealing 

chanks — Shell-fish  talceti  from  beds  in  sea — Ftra 
natur  I — ''  Posie^sion  "  of  complainanti — Subject  of 
theft.  "  Chanks  "  (popularly  included  among  shell- 
fish, but  really  large  molluscs)  are  found  buried  in 
beds  of  sand  or  in  the  sandy  crevices  of  coral  reefs 
in  Pdlk"s  Bay,  a  large  ba\-  landlocked  by  British 
dominions  for  eight-ninths  of  its  circumference  and 
containing  numerous  islands,  which  form  part  of  the 
districts,  to  which  they  are  adjacent  on  the  shores  of 
India  and  Ceylon.  It  was  shown  by  evidence  that 
this  bay  (as  w  ell  as  parts  of  the  adjacent  Gulf  of 
Mannar)  had  been  effectively  occupied  for  centuries 
by  the  inhabitants  of  India  and  Ceylon,  respectively  ; 
that  the  "  chanks  "  found  therein  had  for  centuries 
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been  the  monopoly  of  the  rulers  of  the  country,  both 
in  India  and  Ceylon,  and  that  licenses  to  gather 
them  had  been  granted  by  the  sovereign  ;  and  that 
"  chank  royalty"  was  one  of  the  heads  of  revenue 
on  which  permanent  assessment  of  an  adjacent 
zamindari  was  fixed  in  1802.  Petitioner,  who  had 
leased  from  the  Rajah  of  Ramnad  "  the  chank  beds" 
five  miles  off  the  coast  of  his  zamindari,  charged 
the  counter-petitioners  with  having  committed  the 
offence  of  theft  of  "  chanks "  from  these  beds. 
On  the  defence  being  raised  that  "  chanks  "  were 
fish,  and  were  ferce  naturw  and  that  those  in  question 
had  been  taken  from  beds  in  the  open  sea  and  had 
therefore  not  been  taken  fromi  the  possession  of  the 
complainant  and  could  not  be  the  subject  of 
theft  -.—Held,  that  the  "  chanks  "  in  question  were 
capable  of  being  the  subject  of  theft.    Annaktjmaru 

PiLLAl  V.  MUTHUPAYAL  (1904) 

I.  L.  B.  27  Mad.  551 

ss.  378  to  381— 

See  Theft. 

s.  379— 

See  Charge— Alteration  or  Amendment 
OF  Charge      .    I.  L.  R.  17  Bom.  369 
I.  L.  R.  27  Cale.  660,  990 
See  Theft. 

Thejt — Dishonestly 


quarrying  and  removing  stones  from  land  in  possession 
of  another.  Stones,  when  quarried  and  carried  away, 
are  "  things  severed  from  the  earth  "  (within  the 
meaning  of  s.  37S,  explanation  1,  of  the  Penal 
Code)  and  are  "  moveable  property  "  (within  the 
meaning  of  s.  22)  and  as  such  are  capable  of  being 
the  subject  of  theft.  A  person,  who  quarries  and 
carries  away  stones  from  land  in  the  possession 
of  another,"  commits  theft.  Queen-Empress  v. 
Kotiayija,  I.  L.  E.  10  Mad.  255,  dissented  from. 
Venk\t\ppayya  Sastri  v.  Madula  Venkanna 
(1904)  .         .         .       I.  Ii.  E.  27  Mad.  531 

2.  _— Theft— Claim     of 

llllf — Bond  fides — Jurisdiction  of  Criminal  Court — 
Servant,  act  committed  by,  at  master's  bidding — Guilty 
knouiedge,  proof  of — High  Court — Jurisdiction 
in  revision — Finding  of  fact  of  lower  Court,  inter- 
ference tvitk.  Although,  as  a  rule,  the  findings  of 
fact  of  the  lower  tribunal  are  accepted  by  the  High 
Court  in  revision  cases,  there  are  exceptions.  One 
must  be  careful  to  see  that  the  criminal  law  is  not 
put  in  motion  with  a  view  to  assistance  in  the  prose- 
cution of  a  civil  claim.  The  Criminal  Courts  should 
not  convict  of  theft  any  person,  who  asserts  a  claim 
of  right,  unless  it  is  in  a  position  to  say  that  that 
claim  is  a  mere  pretence.  A  servant  should  not  be 
held  guilty  of  the  offence  of  theft,  when  what  he  did 
was  at  his  master's  bidding,  unless  it  should  have 
been  sho\\-n  that  he  participated  in  his  master's 
knowledge  of  the  dishonest  nature  of  the  acts. 
There  must  be  some  evidence  before  the  Court  from 
which  such  knowledge  on  the  part  of  the  servant 
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can  be  inferred.  Hari  Bhthmali  v.  Emperor 
(1905)  .         ,  .      9  C.  "W.  M".  974 

3.  Theft — Dishonest 

taking — Bond  fide  claim  of  ownership  by  accused  over 
property  in  possession  of  third  party — Disputed 
ownership  of  land — Possession  summarily  taken 
by  Revenue  authorities — Province  of  Civil  Courts 
to  decide  question  of  ownership  between  Govern- 
mcnt  and  private  persons.  The  petitioner  waa 
convicted  of  theft  of  certain  bamboos,  which  he  said 
he  cut  on  his  own  patta  land,  but  which  the  prosecu- 
tion alleged  he  cut  on  Government  poramboke  land 
adjacent  to  his  o^\^l.  Prior  to  his  conviction,  dis- 
putes had  arisen  between  the  Revenue  authorities 
and  the  petitioner  regarding  the  owership  of  the 
land.  The  petitioner  contended  that  he  bond  fide 
believed  the  bamboos  to  be  his  property  at  the  time 
he  cut  and  removed  them.  The  Magistrate,  finding 
that  the  Revenue  authorities  had  taken  possessio)i 
of  the  land  at  the  time  the  bamboos  were  removed, 
convicted  the  petitioner.  Held,  that  the  conviction 
was  wrong.  The  questions  to  be  considered 
were,  (i)  whether  the  bamboos  did  in  fact  belong  to 
the  petitioner  or  to  Government ;  (ii)  whether,  if 
they  did  not  belong  to  the  petitioner,  he  bond  fide 
believed  they  did.  It  is  the  province  of  the  Civil 
Courts  to  decide  questions  of  ownership  of  land 
between  Government  and  private  parties,  and 
if  the  Revenue  authorities  take  summary  possession 
of  land  as  in  the  present  case,  they  become  mere 
trespassers  and  there  is  nothing  dishonest  in  the 
owner  taking  possession  of  his  own  property. 
Algarasawmi  Tevan  v.  Emperor  (190.'i) 

I.  L.  B.  28  Mad.  304 

ss.  379,  380— 

See  Sentence — Cumulative  Sentences. 

3  W.  B.  Cr.  19 

1  Bom.  87 

9  Bom.  172 

I.  L.  B.  1  Bom.  214 

I.  L.  E.  10  All.  146 

ss.  379,  405— 

See  Theft         .      I.  L.  B.  36  Calc.  758 

ss.  379,  430— 

See  Theft      .        I.  L.  B.  35  Calc.  437 

8.  380— 

See   Revision— Criminal      Cases— Sen- 
tences     .     B.  L.  B.  Sup.  Vol.  488 
See  Sentence— Fine  .   16  W.  B.  Cr.  17 

ss.  383  to  387— 

See  Extortion. 
s.  390— 


See  Robbery 
—  s.  391— 

See  Rioting 


.     5  C.  W.  N.  372 
I.  L.  B.  15  All.  2a 
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Code,     s. 


88.      392,    411 — Criminal    Procedure 
281 — Jurisdiction — Robbery     committed 


outride  British  India — Stolen  property  brought 
into  British  territory.  Two  persons,  Baldewa, 
who  was  not  a  British  subject,  and  Radhua,  who 
was,  were  committed  to  the  Court  of  Session  at 
Jhansi  it  being  alleged  against  them  that  they  had 
committed  a  robbery  in  an  adjoining  Native  State 
and  had  brought  the  stolen  property  into  British 
territory.  Held,  that  though  neither  could  be  tried 
bv  the  Sessions  Judge  of  Jhansi  for  the  robbery, 
Balclewa,  because  he  was  not  a  British  subject,  and 
Radhua,  because  the  certificate  required  by  s.  188  of 
the  Code  of  Criminal  Procedure  was  wanting,  yet 
both  might  be  tried  for  the  offence  of  retaining  stolen 
property  under  s.  411  of  the  Penal  Code.  King 
Emperor  v.  Johri,  I.  L.  R.  23  All.  266,  distinguished. 
Queen-Empress  v.  Abdul  Lniib,  I.  L.  R.  10  Bom. 
186.  f ollowe<l.     Empebob  v.  Baldewa  ( 1 006^ 

I.  li.  E.  28  AIL  372 

— s.  394— 

See  Sextexce — TEAXspoBTATioy. 

7  W.  R.  Cr.  41 

88.  395,  398— 

See  Chaege — Alteeatiox     oe    Amend- 
ment OF  Chaege. 

I.  Ii.  R.  17  Bom.  369 

See  Cbaege  to  JrEy — Special  Cases — 

Dacoity        .     I.  L.  E.  25  Calc.  711 

2  C.  W.  M".  369 

88.  395  to  397,  402— 

See  Dacoity. 

8.  397 — Dacoity  vith  use    of    deadly 


weapon^s — Applicability  of  section.  Held,  that 
«.  397  of  the  Penal  Cod;  applies  only  to  the 
actual  person  or  person."  who  at  the  time  of  com- 
mitting robbery  or  danoity  may  use  any  deadly 
weapon,  or  may  cause  grievous  hurt  to  any  person, 
or  may  attempt  to  rause  death  or  grievou.'  hurt  to 
any  person.  Queen-Empress  v.  Senta,  AU.  WeeMy 
Notes  (1S99)  186,  followed.  Queen- Empress  v. 
Mahabir  Tewari,  I.  L.  R.  21  All.  2€3,  referred  to. 
Empebob  v.  Nageshwae  (1906) 

I.  Ii.  K.  28  AU.  404 

s.   400 — Criminal    Procedure      Code 


{Ad  V  of  189S),  s.  423  (2)— When  verdict  of 
jury  can  be  interfered  icith — Evidence  necessary  to 
f.rove  offeree  under  s.  400,  Indian  Penal  Code — Evi- 
dence Act  (I  of  1S72),  8.  C4.  The  Court  will  not,  on 
appeal,  interfere  with  the  verdict  of  a  jury,  under 
s.  423  (2)  of  the  Criminal  Procedure  Code  unless 
it  is  satisfied  that  the  verdict  is  erroneous,  and 
that  such  error  \\  as  caused  by  a  misdirection  by  the 
Judge  or  misunderstanding  on  the  part  of  the  jury 
of  the  law  as  laid  down  by  him.  In  a  case 
under  s-  400,  Indian  Penal  Code,  the  prosecution  is 
bound  to  prove  that  the  accused  belonged  to  a  gang, 
which  was  consciously  associated  for  the  purpose  of 
habitually  committing  dacoity.  The  associating 
and  the  purpose  of  the  association  may  be  proved 
by  direct  evidence  or  by  proof  of  facts  from  which 


PENAL    CODE    (ACT    XIiV  OP  I860)— 

cordd. 

s.  400— concW. 


they  can  be  reasonably  inferred.  Evidence  of  the 
commission  of  other  offences  than  dacoity  is  only 
evidence  of  bad  character  and  is  inadmissible  under 
s.  54  of  the  Evidence  Act.  Evidence  that  the 
accused  or  groups  of  them  had  been  concerned  in  a 
large  number  of  dacoities  in  a  comparatively  short 
space  of  time  may  be  sufficient  evidence  of  such 
association.  Pfblic  PBOSEcrTOE  r.  Boxigibi 
PoTTiGADr  (1908)         .         L  Ii.  B.  32  Mad,  179 

8.401— 

See  Chaege  to  .Jttby — Special    Cases — 
Belonging  to  Gang  of  Thieves. 

6  Mad.  120 
L  L.  E.  27  Calc.  139 

See  Theft         .      I.  L.  E.  27  Calc.  139 
4  C.  W.  N.  97 

s.  403— 


See  Cbiminal  Misappbopbiation. 

6  C.  W.  N.  34 

See  Post  Office  Act,  s.  48. 

I.  L.  R.  14  Mad.  229 

See  Stolen  Peopeety — Offences  belat- 
iNG  TO  L  L.  E.  11  Mad.  145 

See  theft. 
I.  L.  E.  15  Calc.  388,  390  note,  392  note 
I.  L.  E.  22  Mad.  151 
I.  L.  E.  17  Calc.  852 


—  88.  403  to  409— 

-See  Cbiminal  Beeach  of  Tbust. 

See  Cbiminal  jNIisappbopeiation. 

iSee  Jueisdiction  of  Cediinal  Cottet — 
Offences  comjutted  only  partly  ln 
ONE  DiSTBiCT — Cediinal  Breach  of 
Tecst  .         .     I.  Ii.  E.  13  Bom.  147 

^>—  88.  404,  405  to  408— 

See  CoMPorNDiNG  Offence. 

7  Mad.  Ap.  34 
6  C.  L.  E.  392 
L  L.  E.  1  Mad.  191 
8.405— 

See  CorET  of  Waeds    .  5  C.  W.  N.  248 

See  Cbiminal  Beeach  of  Tbust. 

6  C.  W.  N.  203 

See  Pabtneeship  Peopeety. 
13  B.  L.  E.  307,  308  note,  310  note 


1.  Criminal  breach  of 

trust — Definition.  A  clerk  in  a  record-room  made 
over  a  document  forming  part  of  a  record  in  his 
custody  to  a  person,  who  was  entitled  to  the  docu- 
ment, but  who  would  otherwise  have  had  to 
present  an  application  on  stamped  paper  in  order 
to  secure  its  return  in  a  legal  manner.  Held,  that 
the  clerk  was  under  the  above  circumstances  rightly 
convicted  under  s.  409  of  the  offence   of  criminal 
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breach  of  trust  bv  a  public  servant.     Emperor  v. 
Oanga  Prasad  (1905)         ,     I.  L.  B.  27  All.  260 


2. 


Criminal  breach 


of  trust — "  Proper'}/  " — Cancelled  cheque-':.  A  can- 
celled cheque  falls  ^^•ithin  the  meaning  of  the 
term  "  property  "  as  used  in  s.  405  of  the  Penal 
Code,  even  if  it  is  worth  no  more  than  the  value 
of  the  paper  upon  which  it  is  written.  In  the 
matter  of  a  conviction  for  criminal  breach  of 
trust  the  question  of  the  value  of  the  property  in 
respect  of  which  the  breach  of  trust  is  committed  is, 
except  so  far  as  s.  95  of  the  Code  is  concerned, 
quite  immaterial.  Emperor  v.  Matjla  Bakhsh 
<1905)       ....     I.  li.  R.  27  AIL  28 

B.  406— 


See  Criminal  Breach  of  Trust. 

I,  L.  R.  28  Calc.  362 
I.  L.  B.  35  Calc.  U08 

-See  Joinder  of  Charges. 

I.  li.  R.  24  AIL  254 

B.  408— 

See  Charge — Form  of  Charge — Special 
C\ses — Criminal  Breach  of  Trust. 

I.  Ii.  R.  24  Calc.  193 

See  Criminal  Breach  of  Trust. 

6  C.  W.  N.  203 
I.  L.  R.  29  Calc.  489 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
ONE  District — Criminal  Breach  of 
Trust      .         .      I.  L.  R.  19  AIL  111 


s.  409— 

See  Bankers      .        I.  L.  R.  16  AIL  88 

See  Charge — Form  of  Charge — Special 
Cases — Criminal  Breach  of  Trust 
AND  Misappropriation. 

I.  L.  R.  17  AIL  153 

I.  L.  R.  18  AIL  116 

I.  L.  R.  24  Calc.  193 

2  C.  W.  W.  341 

See  Criminal  Procedure  Code. 

I.  L.  R.  27  AIL  69 

See  Verdict  of  Jury — Power  to  inter- 
fere with  Verdicts. 

I.  Ii.  R.  19  Bom.  749 

—  SB.  409  to  414— 


See  Stolen  Property — Offences  relat- 
ing TO. 

s.  411— 

See  Charge — Form  of  Charge — Special 
Cases — Stolen  Property  .  1  Som.  95 


PENAL    CODE    (ACT    XLV   OF  1860) 

contd, 
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See  Charge  to  Jury — Special   Cases — 
Stolen  Property. 

I.  L.  R.  15  Bom.  369 
I.  L.  R.  26  Mad.  467 

<S'ee  Criminal  Proceedings. 

I.  L.  R.  28  Calc.  104 
*See  Joinder  of  Charges. 

I.  Ii.  R.  29  Calc.  387 

See  Magistrate,  jurisdiction  of — Com- 
mitment to  Sessions  Court. 

I.  L.  R.  11  AIL  393 

See   Stolen  Property,  Offences  relat- 
ing to  .    .  I.  L.  R,  23  AIL  266 


Possession    of     stolen 

property — Joint  Hindu  family — Liability  of  head 
of  the  family  or  managing  mernber.  Stolen  property 
consisting  of  a  considerable  quantity  of  cloth, 
weighing  about  five  maunds,  was  discovered  on 
search  by  the  police  in  a  locked  room  in  a  house 
belonging  to,  and  inhabited  by,  a  joint  Hindu  family 
composed  of  a  father,  son  and  grandson.  The  son 
■\^as  found  to  be  the  managing  member  of  the 
family,  and  the  key  of  the  room  in  which  the  stolen 
property  was  found  was  produced  by  him.  The 
circumstances  were  such  that  it  was  very  improb- 
able that  the  cloth  could  possibly  have  been  placed 
where  it  was  found  without  the  connivance  of  some 
or  all  of  the  members  of  the  family.  Held,  that 
under  the  above  circumstances  the  conviction  of 
the  managing  member  of  the  family  under  s.  411  of 
the  Indian  Penal  Code  was  a  proper  conviction. 
Queen-Empress  v.  Sangam  Lai,  L  L.  R.  15  All.  129, 
referred  to.     Emperor  i;.  Budh  Lal  (1907) 

I.  L.  R.  29  All.  598 

s.  411,  414— 

*S'ee  Sentence — Cumulative  Sentences. 
4  Mad  Ap.  14 
I.  L.  R.  11  Mad.  393 
s.  414— 

See  Criminal  Proceedings. 

I.  Ii.  R.  28  Calc.  104 

s.  415— 

9  C.  W.  N.  941 
I.  L.  R.  33  Calc.  50 

1.   ' Deception — False 

representation — Conduct.  To  constitute  the  offence 
of  cheating  under  s.  415  of  the  Penal  Code,  it  is  not 
necessary  that  the  deception  should  be  by  express 
words,  but  it  may  be  by  conduct,  or  implied  in  the 
nature  of  the  transaction  itself.  Queen  v.  Sheodur- 
shun  Dass,  3  All.  H.  C.  17,  referred  to.  Khoda 
Bux  V.  Bakeya  Mundary  (1905) 

I.  L.  R.  32  Calc.  941 
S.C.  9  C.  W.  IS.  1006 

Cheating — Defini 


See  Cheating 


tion — Sale  of  immoveable  property  without  mentioning 
incumbrances.  The  vendor  of  immoveable  property 
cannot  be  convicted  of  cheating  because  he  omits  to 


(     9377     ) 


DIGEST  OF  CASES. 


(     9378     ) 


PENAIi    CODE    (ACT    XLV    OF  1860)— 

corntd. 
8.  415 — concld. 


mention  that  there  is  an  incumbrance  on  the  pro- 
perty, iinless  it  is  shown  either  that  he  was  asked 
by  the  vendee  whether  the  property  was  incumbered 
and  said  it  was  not,  or  that  he  sold  the  property  on 
the;  representation  that  it  was  unincumbered. 
Horsjall  v.  Thomas,  3  I.  L.  J.  Ex.  322,  referred  to. 
Empebor  r.  BisHAS  Dass  (1905) 

L  L.  K.  27  AIL  561 


ss.  415,  416, 417,  419— 


See  CHE-\TrxG  by  Pebsokatiox. 
_  88.  415,  417, 419,  420— 


See  Cheatixg  . 

88.  415,  417,  b\l—Attemj.t  to  cheat— 

Coolie  recruiting — Attempt  under  s-  511.  The 
accused,  a  coolie  recruiter,  induced  the  com- 
plainant to  come  to  a  coohe  depot  and  promising 
him  domestic  service  entered  his  name  in  the 
books  of  the  depot  and  wrote  a  letter  to  a  coolie 
contractor  in  Calcutta  ofiering  the  complainant 
as  a  coolie ;  on  the  same  day  the  accused 
persuaded  the  complainant  to  go  to  the  railway 
station  to  fetch  a  parcel  and  there  the  accused 
bought  a  railway  ticket  for  Calcutta  for  the  com- 
plainant and  tried  to  get  him  to  enter  the 
train,  but  the  complainant  refused  to  go.  The 
object  of  the  accused  was  to  get  the  complainant  to 
go  to  Calcutta  that  he  might  be  sent  from  there  to 
Assam  as  a  tea  garden  coolie.  Held,  that  the  acts  of 
the  accused  amounted  to  an  attempt  to  cheat  and 
therefore  the  conviction  under  ss.  417  and  51 1  of  the 
Penal  Code  was  right.  Kishobi  Lal  Chatteeji  r. 
Empebob  (1905)  .  9  C.  W.  N.  764 

ss.  415,  419 — Cheating  by  ■persona- 
tion— Personation — Minors.  On  an  application  by 
the  kurta  of  a  joint  Hindu  family,  in  his  represen- 
tative character,  to  withdraw  certain  surplus  sale- 
proceeds  standing  to  their  credit  in  the  Treasury, 
the  Collector  directed  him  either  to  file  a  power  of 
attorney  or  to  cause  all  the  other  members  to 
appear  and  admit  his  authority  to  sign  on  their 
behalf.  They  all  appeared  in  person  before  the 
sheristadar,  except  two  minors,  who  were  per- 
sonated by  other  persons,  and  signed  receipts  for  the 
money  and  causetl  the  personators  to  sign  in  the 
names  of  the  minor?.  Thereupon  the  Collector,  after 
inspecting  the  signatures,  issued  a  bill  in  their 
favour  for  the  amount  due,  which  they  x^-ithdrew. 
HeJd,  that,  upon  the  facts,  the  offence  of  cheating 
was  not  made  out.  Reg.  v.  Longhurst,  unreported. 
In  re  Loothy  Bexca,  11  W.  B.  Cr.  24,  referred  to. 
Babcba^i  Rai  f.  Empebor  (1905) 

L  L.  B.  32  Calc.  775 
8,c.  9  C.  W,  N.  807 


—  ss.  415,  419,  420— 

See  FoRGEBY      .     I.  L.  B,  19  Calc.  380 
L  li.  B.  13  Mad.  27 


PENAL    CODE    (ACT    XLV  OP  1860)- 

contd. 

88.  416,  419— 


See  False  E\tde>xe — Gexeral  Cases. 
1  Bom.  89 
s.  417— 

See  Bengal  Mt-xicipal  Act,  lSg4,  s.  LS.*?. 
I.  L.  E.  22  Calc  131 

See    Chabge — Form    of    Charge — Foe- 
geby  I.  L.  B.  30  Calc.  822 

See  CBiMiyAL  Bbeach  of  Trust. 

4  Bom.  Cr.  1& 

See  (?BIME»AL  MlSAPPBOPBLiTIOX. 

3  "W.  B.  Cr.  32 

See  Fobgeey      .  1.  L.  B.  25  Mad.  726 

88.  417,  420 — Cheatitig— Definition- 
Pre-emption — Failure  to  disclose  existence  of  mort- 
gage subsequent  to  purchase.  The  vendee  defend- 
ant in  a  suit  for  pre-emption  compromised  the 
suit,  the  plaintiff  agreeing  to  pay  a  certain  sum  in 
cash  and  to  discharge  certain  incumbrances  on  the 
property  in  suit.  It  was  subsequently  discovered 
that  the  vendee  had,  after  his  purchase  but  before 
suit,  mortgaged  the  property,  which  was  the  subject 
of  the  suit  for  pre-emption.  Held,  that  the  vendee 
could  not,  on  account  merely  of  his  omission  to 
disclose  the  existence  of  this  subsequent  mortgage , 
be  held  guilty  of  the  offence  of  cheating.  Gexdax 
Lal  v.  Abdcx  Aziz  Khas  ( 1905 1. 

I.  L.  B.  27  AIL  382 
S.419— 

See  False  Pebsoxatiox. 


a420— 


TO       OB     ALTEBA- 

9  C.  W.  N.  22 


See  C^habge,    additigx 

TIOX  OF 

See  Mischief  .      I.  L.  B.  24  AIL  155 

Addition  to  or 


alteration  of  subject-matter  of  indictment — Cheating 
— Property — Money — Criminal  Procedure  Code  (Act 
Vof  1898),  ss.  226,  227.  The  Sessions  Court  is  not 
a  Court  of  original  jurisdiction,  and  though  veste<l 
with  large  powers  for  amending  and  adding  to 
charges  can  only  do  so  with  reference  to  the  imme- 
diate subject  of  the  prosecution  and  committal,  and 
not  with  regard  to  matter  not  coveretl  by  the  indict- 
ment. The  accused  was  put  upon  his  trial  before  the 
Sessions  Court  on  charges  under  ss.  471  and  f^f 
of  the  Penal  Code.  Upon  motion  to  the  High  Court 
it  was  held  that  a  previous  acquittal  covered  the 
charge  imder  s.  471,  and  that  the  accused  could  be 
tried  only  under  s.  |4t-  ^Tien  the  case  came  to 
trial  the  Sessions  Judge  amended  the  charge  to 
one  under  s.  i^  : — Held,  that  the  Judge  had  full 
power  under  the  law  to  amend  the  charge,  and 
that  the  High  Court  did  not  "  intend  to  fetter  his 
discretion."  The  word  "property  'in  s.  420  of 
tTie  Penal  Code  includes  money.  Bieexdra  Lal 
Bhadubi  v.  Empebob  ( 1904) 

I.  L.  B.  32  Calc.  22 
S.C.8C.  W.  N.  784 


(     9379*  ) 


DIGEST  OF  CASES. 


(     9380     ) 


PENAL  CODE    (ACT    XLV    OF    I860)— 

contd. 

1_  s.  4Z2— Compromise     of     debt. 

Where  A  entered  into  an  agreement  -with  B  not  to 
compromise  a  case  with  C  because  he  had  assigned 
the  benefit  of  the  suit  to  B  as  a  security  for  the  due 
payment  of  some  monthly  instalment  of  money,  and 
A  notwithstanding  did  afterwards  compromise  the 
suit  with  C,  it  was  held  that  A  could  not  be  con- 
victed under  s.  422  of  the  Penal  Code,  unless  the 
compromise  with  C  was  made  dishonestly  or  fraudu- 
lently toATards  B.  In  the  matter  ol  Vie  petition 
of  NoBiN  Chunder  Mudduck  .  22  W.  B.  Cr.  46 

2_  , Mortgage — Dis- 
honestly or  fraudulently  preventing  debt  being  available 
for  creditors — Debt — Attempt — Application  to  with- 
draw money  paid  into  Court — Penal  Code,  ss.  422  and 
51].  The  petitioners  mortgaged  their  property,  and 
under  the  terms  of  the  agreement  certain  persons 
were  appointed  managers  of  the  estate  under  certain 
conditions  in  regard  to  payment  of  the  money 
realised  by  them.  In  execution  of  a  decree  obtained 
by  the  managers  in  a  suit  brought  in  the  names  of 
-thf'  petitioners,  a  certain  patni  talukh  was  sold  for 
R  3,000.  The  debtor  settled  with  the  petitioners 
that,  on  payment  of  R  1,000,  the  sale  was  to  be  set 
aside.  The  money  was  paid  into  Court,  and  an 
application  was  made  by  the  petitioners  for  the 
withdrawal  of  this  money.  The  Court,  however, 
made  no  order  on  this  application.  The  petitioners 
were  convicted  of  an  attempt  to  commit  an  offence 
under  s.  422  of  the  Penal  Code.  He^d,  that,  having 
regard  to  the  relation  between  the  petitioners  and 
their  managers,  at  whose  instance  the  proceedings 
were  taken,  it  could  not  properly  be  said  that  an 
attempt  to  commit  an  offence  under  s.  422  of  the 
Penal  Code  was  made.  Also,  that  the  interference 
of  the  petitioners  and  their  application  to  obtain  the 
money  paid  into  Court  might  have  been  breaches 
of  their  contract  with  the  mortgagees,  but  such  con- 
duct could  not  necessarily  be  regarded  as  dishoiiest 
or  fraudulent  so  as  to  render  them  liable  to  punish- 
ment. Their  attempt  to  get  this  money  was  more 
to  put  an  end  to  the  management  than  to  prevent 
the  money  from  being  available  for  payment  of  their 
debt  under  the  mortgage.  Nobin  Chunder  Mud- 
duck,  22  W.  R.  Cr.  -;i',  referred  to.     Hara  Ktjmari 

€howdhurani  v.  Savi  (1900)  

I.  L.  R.  28  Calc.  314  :  s.c.  5  C.  W.  N.  174 

s.  423— 

See  False  Statement. 

I.  L.  B.  25  All.  31 

s.  424— 

See  Criminal  Misappropriation. 

I.  L.  R.  22  Mad.  151 

See  Partnership  Property. 

13  B.  L.  R.  307,  308  note,  310  note 
See  Theft  .  I.  L.  B.  22  Mad.  151 
1_ Dishonest  remo- 
val of  property  to  avoid  distraint — Distraint  for 
arrears  of  rent  under  the  Rent  Recovery  Act — Absence 
of  presumption  in  favour  of  its  legality — Onus  of 
'proof  on  prosecution  to  prove  legality — Conviction  in 


PENAL  CODE  (ACT    XLV    OF    I860)— 

Contd- 

s.  4S.Ar—concld. 

absence  of  such  proof — Illegality.  Where  a  distraint 
is  made  under  the  Rent  Recovery  Act  for  arrears  of 
rent  there  is  no  presumption  that  it  is  legally  made  ; 
and,  if  persons  are  charged  with  having  dishonestly 
removed  property  to  avoid  it,  the  prosecution  must 
prove  that  it  was  a  legal  distraint.  In  the  absence 
of  such  proof,  persons  who  have  resisted  the  dis- 
traint or  have  removed  their  property  to  avoid 
it,  cannot  be  convicted  of  an  offence,  inasmuch  as 
they  had  a  right  of  private  defence  of  their  property 
unless  the  distraint  was  legal.  King-Empbror  v. 
Gopalasamy  (1902)      .       I.  L.  R.  25  Mad.  729 

2. Dishonest  removal 


by  tenants  of  crops — Raiyats  holding  on  varam  ten- 
ure— Crops  in  possession  of  raiyats — No  talcing  out 
of  possession — Offence.  If  raivatg  holding  land  on 
varam  tenure  remove  crops  for  the  purpose  of  pro- 
tecting them  from  injury  or  damage  owing  to 
delay  or  refusal  on  the  part  of  the  zamindar  to  per- 
form his  part  in  the  harvesting  or  division,  such  a 
removal  would  not  be  dishonest,  within  the  meaning 
of  s.  424  of  the  Indian  Penal  Code.  But,  where 
it  is  proved  that  the  crops  have  been  removed  dis- 
honestly, or  fraudulently,  an  offence  is  committed 
under  s.  424,  even  though  the  zamindar,  under  the 
terms  of  the  tenancy,  acquires  no  property  in  the 
share  due  to  him  until  the  raiyats  have  delivered 
it  to  him.  SuBTjDHi  Rantho  v.  Balarama  Pctdi 
(1902)  .  I.  L.  R.  26  Mad.  481 

3. Illegal  attach- 
ment— Fraudulent  concealment  of  property.  The 
legality  or  formality  of  the  mode  of  attachment 
allowed  by  a  Civil  Court  is  not  a  matter  for  a 
Deputy  Magistrate's  consideration.  ^Vhere  a 
Deputy  Magistrate,  considering  that  the  attach- 
ment of  a  carriage  in  execution  of  a  decree  of  a 
Civil  Court  was  illegal,  because  it  was  placed 
in  the  custody  of  the  judgment-debtor's  husband, 
and  that  the  husband  had  acted  fraudulently  in 
removing  and  concealing  the  wheels  and  axles  of 
the  carriage  on  its  subsequent  distraint  for  arrears 
of  municipal  tax,  convicted  him  of  an  offence  under 
s.  424  of  the  Penal  Code,  the  conviction  was  set 
aside.     Oueen  v.  Brojo  Kishore  Dxttt 

8  W.  R.  Cr.  17 


_  s.  425- 

See  Theft 


I.  L.  R.  17  Calc.  852 


SB,   425,  4:26— Mischief— (N.-W.  P. 

and  Oudh  Municipalities  Act  (I  of  1900),  s. 
167.  Certain  cattle  belonging  to  one  M  H  upon 
various  occasions  when  in  charge  of  a  servant  of 
M  H.  strayed,  or  were  driven,  into  the  Govern- 
ment gardens  at  Saharanpur  and  there  caused 
damage.  Held,  that  M  H  could  not  on  these 
facts  be  convicted  of  the  offence  of  mischief. 
Forbes  v.  Grish  Chunder  Bhattacherjee,  14  W.  R. 
31,  and  Empress  v.  Bai  Baya,  I.  L.  R.  7  Bom.  126, 
followed.  Held,  also,  that  s.  167  of  the  Municipali- 
ties Act,  1900,  did  not  apply,  that  section  being 
one  dealing  with  offences  against  the  person.     King 
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DIGEST  OF  CASES. 
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PENAL    CODE    (ACT    XLV   OF  I860)— 

contd. 

8.  425 — concM. 

Emperor  v.  Patan  Din,  All.   Weekly  Notes  {1995) 
19,  followed.     Empebok  v.  Mehdi  Hasan  (1907) 

I.  li.  R.  29  Ail.  565 

88.  425  to  430— 


See  Mischief. 


Mischief  by   injury  to 

works  of  irrigation — Cutting  up  a  darn  put  up  across  a 
ri^-cr — Diminution  of  supply  of  uxtter  for  agricultural 
purposes — Wrongful  loss  or  damage— Intention — 
Act  done  to  save  property,  if  an  offence.  Where  the 
accused  cut  a  dam  erected  by  the  complainant,  not 
to  take  a  supply  of  water  but  to  save  their  own  crops 
and  it  was  not  proved  that  the  act  of  the  accused 
caused  a  diminution  of  the  supply  of  water  for 
agricultural  purposes  or  that  the  accused  knew  that 
it  was  likely  to  cause  such  diminution  in  future  -. — 
Hdd,  that  the  accused  could  not  be  convicted  of  an 
offence  under  s.  430  of  the  Penal  Code.  Nafab 
Chaxdka  Bhattachakjee  v.  Helaluddes  Moxdol 
<1904)  .  .  8C.-W.  N.370 

s.  426- 

See  Mischief. 

See  Offencb  belating  to  Documexts. 

I.  L.  B.  12  Mad.  54 

See  Sentekce — CTJ>in.ATivE  SEsxEycES. 
I.  L.  B.  12  Mad.  36 

See  Theft. 

L  L.  E.  15  Cale.  388,  390  note, 
392  note,  402 


—  Mischief — Definition — 

water   from    river    to    the 

D,  as  lessee  of 


Fishery — Draining  off 
detriment  of  the  fishing  rights  therein. 
Government,  held  rights  of  fishery  in  a  particular 
stretch  of  river  C,  by  diverting  the  water  of  that 
tiver,  converted  the  bed  of  the  river  for  a  consi- 
derable distance  into  dry  land,  or  land  with  a 
very  shallow  covering  of  water  upon  it,  and  by  so 
doing  he  was  enabled  to  destroy,  and  did  destroy, 
very  large  quantities  of  fish  both  mature  and 
immature.  Held,  that  when  C  deliberately  changed 
the  course  and  condition  of  the  river  in  the  manner 
described  to  the  detriment  of  D,  he  was  guOty  of  the 
•offence  of  mischief  mentioned  in  s.  426  of  the  Pena  1 
Code.  Bhagiram  Dome  v.  Ahar  Dome,  1.  L.  B.  15 
Calc.  3S8,  distinguished.  Empeeor  v.  Chantja 
(1905)  .  I.  L.  E,  28  All.  204 
8.  ^29— "Bull"  and  "Cow,"  Defi- 
nitions of — "  Any  other  animal^''  meaning  of.  The 
^ords  "  bull "  and  "  cow  "  in  s.  429  of  the  Paial 
Code,  include  the  yoimg  of  those  animals.  The 
section  specifies  the  mora  valuable  of  the  domestic 
animals,  uithout  any  regard  to  age,  but  in  respect  of 
other  kinds  of  animals  not  so  specified,  the  section 
Tvould  not  apply  unless  the  particular  animal  in 
question  was  shown  to  be  of  the  value  of  fifty  rupees 
or  upwards.     Habi  Mandle  v.  Jafar 

I.  L.  E.  22  Cale.  457 


PENAIi    CODE    (ACT    XLV  OF  I860)— 

cofUd. 
8.434— 


See  Lan-dmabk  .  I.  L.  R.  30  Calc.  1084 

Boundary  marls   fixed 

by  authority  of  public  servant — Definition — Criminal 
Procedure  Code,  s.  145.  A  Magistrate  making  an 
order  iinder  s.  145  has  no  authority  to  cause  the  pro- 
perty, which  is  the  subject  of  a  dispute  likely  to 
occasion  a  breach  of  the  peace,  to  be  demarcated  by 
boundary  pillars,  and  consequently,  if  he  does  so, 
a  person  destroying  or  removing  such  boundary 
piUdrs  is  not  liable  to  conviction  under  s.  434  of 
the  Penal  Code.     Empebob  r.  Ra31ESHab  (1S05) 

L  L.  B.  27  AIL  300 

1.  s.  441 — Criminal  trespass — Intent 

— Dispossession  of  tenant  under  a  false  pretexts 
When  a  zamindar,  under  the  pretext  that  one  of  his 
tenants  had  left  the  village  and  abandoned  his 
holding  took  possession  of  the  tenant's  holding 
x^Tongfully,  it  was  held  that  in  the  absence  of  evi- 
dence of  one  of  the  objects  specified  in  s.  441  of  the 
Penal  Code,  the  zamindar  could  not  properly  be 
convicted  of  criminal  trespass,  his  intention  appar- 
ently being  merely  to  get  possession  of  the  land. 
King-Emperor  v.  Nandon,  All.  Weekly  Notes  {1902) 
42,  distinguished.  Empebob  r.  Jaxgi  Singh  (19-:»4) 
L  L.  E.  26  Aa  194 


2. 


—   Criminal  trespass 


— Definition — Occupation  by  zamindars  of  house  left 
by  deceased  tenant.  A  tenant  of  village  S,  who 
owned  a  house  there,  but  was  temporarily  residing 
in  a  neighbouring  village,  died  and  on  his  death  the 
zamindars  of  S  took  possession  of  the  house  in  S, 
adversely  to  the  tenant's  ^vidow,  alleging  that  they 
were  entitled  to  it.  Held,  that  the  action  of  the 
zamindars  could  not  be  taken  as  amounting  to  cri- 
minal trespass  within  the  meaning  of  s.  441  of  the 
Penal  Code.  Emperor  v.  Jangi  Singh,  I.  L.  B.  2'> 
AU.  i9^,  referred  to.     Empebob  v.  Bazid  (1905) 

I.  L.  E.  27  Aa  298 

88.  441,  448— 


See  Cbiminal  Teespass. 

I.  L.  E.  26  Bom.  558 

88.  441,  442,  443,  447,   448,   451, 

456,  457— 

See  C!;bimisal  Trespass. 

8.442— 

See  Pbisoxs  Act,  s.  45. 

I.  L.  E.  2  All.  301 


See  Theft 


16  W.  E.  Or.  63 


68.  442,  452,  456,  457— 


See  Trespass — House  Trespass. 

6  N.  W.  301  ;  307 

I.  L.  E.  2  All.  301 

12  W.  E.  Cr.  83 

I.  L.  E,  2  Mad.  30 
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PENAL  CODE  (ACT    XLV    OF    I860)— 

contd. 
s.  447— 

See  Criminal  Trespass. 

See  Theft. 

I.  L.  H.  15  Calc.  388,  390  note, 
392  note,  402 

s.  451— 


^ee  Charge — Form  of  Charge — Special 
Cases — House  Trespass. 

16  W.  R.  Cr.  63 
-    s.  454— 


See  Sentence — Cumulative  Sentences. 
3  W.  R.  Cr.  19 
I.  L.  R.  10  All.  146 

s.      456 — Lurking     house-trespass    by 


night — Intention — Burden  of  proof.  The  accused 
was  found  inside  the  house  of  the  complainant 
at  midnight,  and  his  presence  was  discovered 
by  the  wife  of  the  complainant  crying  out  that  a 
thief  was  taking  away  her  hansli.  The  evidence 
of  the  complainant  clearly  showed  that  the  accused 
was  not  there  with  the  consent,  or  at  the  invita- 
tion, or  for  the  pleasure,  of  the  complainant.  Held, 
that  the  accused  was  properly  convicted  under 
s.  456  of  the  Indian  Penal  Code,  it  being  for  him 
to  show  that  his  intention  was  under  the  circum- 
stances innocent.  Brij  Basi  v.  The  Queen-Emperor, 
I.  L.  R.  19  All.  74,  distinguished.  Balmakund  Ram 
V.  Glan<amra»),  I.  L.  R.  22  Calc.  391,  followed. 
Emperor  v.  Ishri  (1906)     .  I.  L.  R.  29  All.  46 

ss.  456,  457— 


See  Revision — Criminal       Cases — Sen- 
tences     .      B.  li.  R.  Sup.  Vol  488 

—  s.  457— 


See  Bench  of  Magistrates. 

23W.'E.  Cr.  6 

See    Criminal     Procedure   Codes,   ss. 
436,  438  (1872,  s.  296). 

I.  L.  R.  1  All.  413 
2  B.  Ij.  R.  S.  N.  2 

7  C.  Ii.  R.  168 

See  Criminal  Trespass. 

I.  Ii.  R.  23  All.  82 

See  Sentence — Cumulative  Sentences. 

1  Bom.  87 

5  W.  R.  Cr.  49 

6  "W.  R.  Cr.  49,  92 

8  W.  R.  Cr.  31 
I.  L.  R.  1  Bom.  214 

I.  L.  R.  10  Bom.  493 
I.  L.  R.  12  Mad.  36 

See  Sentence — Sentence     after    Pre" 
vu  us  Conviction. 

I.  Ii.  R.  3  All.  773 
I.  Ii.  R.  17  AH,  120 


PEH-AL    CODE    (ACT    XLV    OF  I860)— 

contd. 

ss.  458,  459— 

See       Magistrate,    Jurisdiction    of — 
Special  Acts — Penal  Code. 

1  W.  R.  Cr.  34 
9  W.  R.  Cr.  5 

ss.  459,  460  — 

See  Hurt — Grievous  Hurt. 

I.  L.  R.  8  All.  649 

ss.  463,  464,  471. 


See  Forgery. 


1. 


ss,  464,  465,  415,  417,   511- 


Forgery — Intention  to  cause  it  to  he  believed  that 
document  was  made  at  a  time  at  which  it  was  not 
made — Proof  of.  On  25th  of  Jaista  a  bill  was 
presented  to  the  accused  in  his  shop  by  B,  a 
servant  of  H,  for  payment  of  money  due  by 
the  accused  to  H.  On  the  bill  was  printed  a 
stipulation  that  any  payment  on  account  of  the 
bill,  unless  endorsed  on  its  back,  would  not  be 
admitted.  The  prosecution  alleged  that  the 
accused  took  the  bill  from  B  and  (in  the  presence  of 
B  and  several  other  persons)  wrote  on  its  back 
the  endorsement,  17th  Jaista  through  B,  R501, 
whereupon  B  snatched  the  bill  away  from  the 
accused  and  asked  for  payment  of  the  amount  thus 
entered  on  the  bill,  to  which  the  accused  answered 
"  go  away,  I  have  paid."  Upon  these  allegations 
the  accused  was  convicted  on  charges  of  forgery  and 
attempt  to  cheat.  The  defence  was  that  RoOl  had 
in  fact  been  paid  to  B  on  the  17th  Jaista  and  had 
accordingly  been  entered  in  the  books  of  the  accused 
(which  were  produced)  on  17th  Jaista,  but  that  the 
payment  had  not  been  endorsed  on  the  bill  on  17th 
Jaista  as  B  had  not  brought  the  bill  with  him  on 
that  date,  that  the  bill  was  endorsed  by  the  accused 
in  the  manner  mentioned  on  25th  Jaista  and  that 
B  took  it  a  way  without  protest  or  altercation  of  any 
kind.  Held,  on  thp  facts  generally  that  there  was  no 
evidence  to  go  to  the  jury  in  respect  of  either  of  the 
charges.  Held,  as  to  the  charge  of  forgery,  that  the 
circumstances  of  the  case  did  not  justify  an  infer- 
ence that  the  endorsement  was  made  by  the  accused 
with  the  intention  of  causing  it  to  be  believed  that  it 
was  made  on  the  17th  and  not  on  25th  of  Jaista 
when  in  fact,  it  was  made.  Held,  as  to  the  charge 
of  attempting  to  ch(>at,  that  the  bill  having  been 
snatched  away  from  the  accused  before  he  had 
given  any  indication  of  what  he  meant  to  do 
with  it,  the  acts  of  the  accused  did  not  constitute 
an  attempt  to  cheat,  supposing  that  it  was  cheating 
that  the  accused  intended  and  was  prepared  to  com- 
mit. Railway  v.  Cheeseman,  L.  tfc  C.  142,  145, 
referred  to.  Quaere :  Whether  the  case  was  one 
which  could  be  brought  within  the  definition  of 
cheating  in  s.  415,  Penal  Code.  An  attempt  to 
deceive  by  a  false  representation  of  fact  involves 
that  the  person  charged  should  have  taken  some 
steps  towards  the  communication  of  the  represen- 
tation to  the  person  whom  it  was  his  intention  to 
deceive.     Emperor  r.,  Imam  Ali  Sircar  (1904) 

8  C.  W.  N".  278 
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PENAL    CODE    (ACT    XLV   OF  1860)— 

contd. 

ss.  464  and  467 — No  false  docu- 


ment where  executant  simpl>/  sets  up  a  false  claim  but 
has  no  intention  of  causing  belief  that  document 
was  executed  by  another.  A,  who  was  not 
the  son,  natural  or  adopted,  of  the  deceased  B, 
executed  a  deed  of  mortgage  of  certain  proper- 
ties of  B  in  favour  of  C  In  the  body  of  the 
document  A  was  described  as  the  son  of  B,  though 
no  such  description  appeared  in  the  signature  A 
was  known  to  C  for  a  long  time  and  A  had  no 
intention  of  causing  it  to  be  believed  that  the 
document  was  executed  by  any  other  person  than 
himself.  Held,  per  Muneo  and  Abduk  Rahim,  J  J., 
that  A  wa ;  not  guilty  of  making  a  false  document 
within  the  meaning  of  s.  464,  Indian  Penal  Code. 
The  assertion  of  a  false  claim  in  a  document  will  not 
constitute  the  document  false,  when  it  is  execu- 
ted by  the  party  who  purjwrts  to  execute  it  and 
there  is  no  intention  of  causing  a  belief  that  it  was 
■executed  by  some  other  person,  real  or  fictitious. 
Per  PrsHEY,  J. — The  document  was  a  '  false  docu- 
ment '  as  it  contained  a  false  description.  A  wanted 
to  cause  it  to  be  believed  that  such  a  person  as  the 
son  of  B  existed  and  his  intention  was  to  defraud 
the  real  heir,  i.e.,  the  widow  of  B.  A  had  thus 
committed  the  offence  of  '  forgery  '  within  section 
467,  Indian  Penal  Code.  Adaikalammai  v.  Ramav 
(1908)         .         .  I.  li.  E.  32  Mad.  90 

S.   466 — Forgery — Definition — Fraud- 


ulently. One  Piari,  the  wife  of  Amir,  left  her 
husband's  house.  Amir  put  in  a  petition  at  the 
police  station  asking  that  a  search  might  be  made  for 
the  missing  woman,  and  he  also  employed  a  pleader, 
•One  Ali  Zohad,  to  assist  him  in  discovering  the 
whereabouts  of  Piari.  Ali  Hasan,  the  son  of  Ali 
Zohad,  and  a  clerk  employed  in  the  ofSce  of  the 
District  Superintendent  of  Police,  forged  two  orders 
purporting  to  be  orders  of  the  District  Superinten- 
dent of  Police,  the  first  intimating  that  the  woman 
Piari  was  vrith  one  Sibni,  the  wife  of  Ghisu  weaver, 
and  that  the  Sub-Inspector  should  be  directed  to 
hand  her  over  to  the  petitioner  (Amir),  and  the 
second  directing  the  Sub-Inspector  of  Kydganj  to 
hand  the  woman  over  to  the  petitioner.  Held, 
that  in  fabricatiag  these  two  documents,  Ali 
Hasan  had  acted  fraudulently  and  had  com- 
mitted the  offence  punishable  under  s.  465  of  the 
Penal  Code.  Queen-Empress  v.  Soshi  Bhushan, 
I.  L.  R.  15  All.  210.  Queen-Empress  v.  Abbas 
Ali,  I.  L.  R.  25  Calc.  512,  and  Kotamraju 
V enkatarayadu  v.  Emperor,  I.  L.  R.  28  Mad.  90, 
referred  to.     Emperok  v.  Ali  Hasha.v  (1906) 

I.  L.  R.  28  All.  358 

88.   465,   471~Forgery  and  using  as 

genuine  a  forged  document.  In  order  to  obtain 
admission  to  the  Marticulation  Examination  of  the 
Madras  University  as  a  private  candidate,  7  was 
required  to  produce  to  the  Registrar  a  certificate 
signed  by  the  headmaster  of  a  recognized  high  school 
that  he  was  of  good  character  and  had  attained  his 
twentieth  year.  F  fabricated  the  headmaster's 
signature  to  such  a  certificate  and  forwarded  it  to 

VOL.  IV. 


PENAL  CODE    (ACT    XLV    OF    1860)— 

contl. 

8.  465 — concli. 

the   Registrar.     Held    (Sttbeahmaitia  Ayyar  and 
Davies,  J  J.   dissenting),  that   V  was  guilty  of  for- 
gery.   Per  Sir  Arnold  White,  C.J. — The  offence 
of  forgery  is   complete  if  a  document,  false  in  fact, 
is  made  with  intent  to  commit  a  fraud,  although  it 
may  not  have  been  made  with  any  one  of  the  other 
intents  specified  in  s.  463.     It  was  not  necessary 
having  regard   to   the    wording  of  s.  24  that  the 
accused    should     have    intended    to    cause    both 
wrongful    gain   to  himself   and   wrongful   loss   to 
the   University.     Both   intentions,    however,  were 
present  in  this  case.    Moreover,  the  false  document 
had  been  made  with  intent  to  support  a  '•  claim  or 
title  "  ^vithin  the  meaning  of  those  words  as  used  in 
s.   463.     A  claim  to  be  admitted  to  a  University 
examination  is  a  claim  within  the  meaning  of  s.  463. 
It  was  more  clearly  so  in  the  present  case  as  the 
accused  had  a  "  claim  "  to  be  exempted  from  the 
production  of  an  attendance  certificate,  upon  satis- 
fying certain  coiditions  precedent.     An  intended 
deprivation  of  property  is  not  an  essential  element 
of  an  intention  to  defraud.     Per  Benson,  J.    Those 
decisions,   which  proceed  on    the  ground  that  an 
act  is  not  fraudulent,  unless  it  causes  or  is  intended 
to  cause  loss  or  injury  to  some  one,  would  seem  to 
take  too  narrow  a  view  of  the  meaning  of  the  word 
"  fraudulently  "  as  used  in  the  Code.   The  act  of  the 
accused  was    fraudulent  not   merely  by  reason  of 
the  advantage,  which  he  intended  to  secure  for 
himself  by  means  of  his  deceit,  but  also  by  reason 
of    the    injury,    which  must  necessarily  result  to 
the    University,    and   thiough  it    to   the   public, 
from  such  acts,  if  unrepressed.     Per  Subrahjiania 
Ayyar. — The    document    was  not   made   fraudu- 
lently within  the  meaning  of  ss.   464  and  463  of 
the  Code.     Deprivation  of  property,  actual  or  in- 
tended, does   not  constitute  an  essential  element 
in  regard  to  offences  falling  vmder  ss.  465  and  471 
of  the    Penal  Code  ;  but  the  deception   must   in- 
volve  some  loss  or  risk  of  loss  to  an  individual 
or  to  the  public.      It  is  not  enough  to  show  that 
the  deception  was  intended  to  secure  an  advantage 
to  the  deceiver.     Per  Davies,  J. — It  had  not  been 
shown  that  the  accused  in  making  the  document 
had  either  the  intention  necessary  to  constitute  it  a 
false  document  within  the  meaning  of  s.  464.    A 
mere    intention  to  deceive   does    not   necessarily 
imply  an  intention  to  defraud  or  to  cause  wrongfiil 
loss  to  one  person  or  wrongful  gain  to  another.     A 
person  to  be  defrauded  must  suffer  some  harm  or 
damage  or   injury  and  there  was  no  evidence  that 
the  Registrar,  as  representing  the  University,  had 
suffered  in  any  of  these  respects.     The  University 
had  been  deprived  of  nothing  and,   on  the  other 
hand,  had  profited  by  the  application  by  the  accused. 
Moreover,  the  intention  of  the  accused  was  to  subject 
himself  to  examination,  which  could  not  be  deemed  a 
thing  of  value.     If  he  failed,  it  ended  in  nothing. 
If  he  passed,  he  became  entitled  to  a  certificate  not 
in  consequence  of  the  false  writing,  but  on  his  own 
merits.     Kotamraju  Venkatray'adu  v.  Emperor 
(1905)        .         .         .         L  L.  R.  28  Mad.  90 
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PENAL    CODE    (ACT    XLV    OP  I860)— 

contd. 

— ss.  465,  471,  477 A — 

See  Forgery    .     I.  L.  E.  36  Calc.  955 

8.466— 


See  Charge — Form  of  Charge — False 
Evidence  and  Perjury. 

I.  L.  B.  28  Calc.  434 
See  Forgery      .         I.  L.  H.  23  All.  84    ' 

s.  466 — Registration — Divorce — Maho- 

medan     marriage — Evidence.      Where    one    X    by    ', 
personating  P  before  the  Mahomedan  Registrar  of 
Marriages,  obtained  the  registration  of  P's  divorce    j 
from  his  wife,  and  the  appellant   identified  X  as  P    | 
before  the  Registrar.     Held,  that  the  appellant  was    I 
not  guilty  of  an  offence  under  s.  199  of  the  Penal    I 
Code  inasmuch  as  the  Registrar  was  not  bound  or    | 
authorized  by   law    to    receive   his    statement   in    , 
evidence,  but  whether  he  was  guilty  of  an  offence 
under  s.  yf  of  the  Penal  Code  would  depend  chiefly    i 
on  whether  he  knew  that  X  m  as  not  P  or  had  no    ] 
knowledge  whether  he  was  P  or  not.     Held,  that    i 
the  Judge  had  fairly  put  the  evidence  on  this  point    i 
to  the  jury.     Yasin  Sheikh  (Akokda)  v.  Emperor 
(1905)      .         .         .         .         .      9  C.W.N.  69 

ss.  466   and  471 — Definition — Using 

as  genuine  a  forged  document — Copies  of  a  forged 
original.  Where  a  person,  knowing  or  having 
reason  to  believe  that  the  entries  in  certain  village 
khasras  were  forged,  took  copies  of  those  khasras 
and  used  them  as  evidence  in  his  favour  in  a  civil 
suit,  it  was  held  that  he  might  be  properly  convicted 
of  fraudulently  or  dishonestly  using  as  genuine  the 
khasras  which  he  knew  or  had  reason  to  be  forged, 
and  punished  under  s.  471  read  with  s.  466  of  the 
Penal  Code.     Emperor  v.  Mulai  Singh  (1906) 

I.  li.  B.  28  All.  402 
8.467— 

See  Attempt  to  commit  Offence. 

I.  L.  B.  16  All.  409 

See  Charge — Form     of    Charge — For- 
gery .         I.  L.  B.  30  Calc.  822 

See  Forgery  .  5  C.  W.  N.  897 

6  C.  W.  M".  382 

See  Letters  Patent,  High  Court,  cl.  26. 
3  Bom.  Cr.  20 

See  Sanction  for  Prosecution — Where 
sanction  is  necessary  or  otherwise. 
I.  L.  B.  12  Bom.  36 

s.  468— 

See  Forgery      .  I.  L.  B.  25  Mad.  726 


—  s.  471— 

See  Charge — Form    of   Charge — False 
Evidence  and  Perjury. 

I.  L.  B.  28  Calc.  434 

See  Forgery     .    I.  L.  B.  30  Calc.  822 

I.  L.  B.  35  Calc.  820 

11  C.  W.  N.  838 


PENAL  CODE    (ACT    XLV   OP    I860)— 

contd- 

s.  471 — concld. 

See  Forgery     .         .     5  C.  W.  N.  897 
L  L.  B.  23  All.  84 

Using   as    genuine   a 

forged  document.  The  offence  imputed  against  an 
accused,  who,  in  a  civil  suit,  is  alleged  to  have 
used  as  genuine  a  document  which  he  knew  to  be 
a  forged  document,  is  one  cognizable  under  s.  471 
of  thp  Penal  Code.  Such  accused  should  therefore 
be  charged  under  that  section,  and  not  under  s.  196 
of  the  Code.     Empress  v.    Kherode     Chundeb 

MOZOOMDAR 

I.  L.  B.  5  Calc.  717  :  6  C.  L.  E.  118 

s.  473— 


See  Forgery 


—  s.  474— 
See  Forgery 


.  2  W.  B.  Cr.  5 
13  W.  B.  Cr.  16 

.     6  C.  W.  N.  382 

Possession    of    forged 

document — Intention.  It  is  not  sufficient  for  a 
conviction  under  s.  474  of  the  Penal  Code  to  say 
that  the  prisoner  might  possibly  have  used  an 
altered  document.  The  guilty  intent  must  be 
proved,  not  inferred.  Queen  v.  Lokenath 
Shaha    .         .         .  .     W.  E.  1864,  Cr.  12 

ss.  474,  475 — 

See  Charge  to  Jury — Special  Cases — 
Possession  of  Forged  Document. 

I.  L,  E.  16  Bom.  165 

1.  s.    475 — Possession     of    papers 

bearing  counterfeit  marks   or   devises — Charge  under 
s.    475,    how     to     he    framed — Misdirection — Evi- 
dence.    During  the  course  of  a  police  investigation 
into  a  complaint  of  theft,  the  house  of  the  accused 
was  searched  and  a  bundle  of  papers,  about  58  in 
number,  were  found,  which  ^\'ere  alleged  to  be  for- 
geries or  preparations  for  forgeries.     The  accused 
was  thereupon  committed  to  the  Court  of  Session 
on  a  charge  under  s.  475  of  the  Penal  Code.     A  few 
days  before  the  trial  of  the  accused,  the  police 
searched  the  house  of  one  S,  who  was  a  witness  for 
the  defence,  and  there  discovered  a  batch  of  sus- 
picious papers  which  were  produced  at  the  trial, 
and     put    in    as    evidence    against   the    accused. 
The  accused  was  convicted  of  the  offence  under 
s.  475  of  the   Penal  Code  and  sentenced  to  trans- 
portation for  life.     Held,   reversing  the  conviction 
and  sentence,  that  the  suspicious  papers  found  in 
S^s  house  were  not  admissible  in  evidence  against 
the    accused.      Held,    further,    that  the    Judge's 
direction  to  the  jury  regarding  those  papers,  that 
they  established  a  connection  between  the  accused 
and  many  of  the  witnesses  belonging  to  the  same 
faction,  and  that  they  sho\\ed  the  extent  to  which 
the   practice   of   forgery  had   gone   in  the  village, 
and  that  in  this  way  they  were  relevant  to  the 
question  of    guilty    kno^^■ledge    and  intention,  was 
a  misdirection  which    prejudiced  the  accused.     In 
the  trial  of  an  accused  person  on  a  charge  under 
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PENAIi    CODE    (ACT    XLV  OF  1860)— 

corUd. 
— 8.  475 — condd. 


8.  475  of  the  Penal  Code,  the  charge  should  be  so 
framed  as  to  specify  distinctly  that  part  of  the 
section  which  is  applicable  to  the  case,  and  should 
distinctly  specify  the  particular  papers  bearing  a 
counterfeit  mark  or  device  which  the  accused  was 
alleged  to  have  bad  in  his  possession  with  the  intent 
mentioned  in  the  section.  QrEEX-EsiPKESS  v. 
Abaji  Ramchaxdra  .  I.  L.  B.  15  Bom.  189 
and  s.  467 — Counierfeiting  device 


or  marl:  In  order  to  a  conviction  under  s.  475  of 
the  Penal  Code,  the  document  which  the  accused 
has  in  his  possession  must  have  some  counterfeit 
device  or  mark  upon  it,  and  it  must  be  proved 
that  the  accused  has  the  document  in  his  posses- 
sion with  the  intent  of  using  such  device  or  mark 
for  the  purpose  of  giving  the  appearance  of  authen- 
ticity to  the  document.  The  document  must  be 
of  the  nature  mentioned  in  s.  467  of  the  Penal 
Code.     QuEEX  r.  RuGHOoyr>'DTrs  PrxTKOTrvEES 

15  W.  B.  Cr.  19 

88.  477,  477A— 

See  Offexce  Relattsg  to  DocxniEXTS. 

— s.  477A— 

See  Chabge — Form  of  Charge — Special 

Cases — Falsification  of  DocrjiEXTs. 

I.  L.  B.  26  Calc.  560 

See  Falsificatiox  of  Accorxrs. 

I.  li.  E.  35  Calc.  450 

88.  478,  480-  Offence  of  using  false 


trade  mark — No  acquisition  of  the  trade  mark  in  the 
sense  used  in  the  English  Act  necessary  under  s.  478 
of  the  Penal  Code — -Criminal  Procedure  Code  (Act 
V  of  18U8),  ss.  227,  233,  234— Joinder  of  more  than 
three  offences  in  one  trial  illegal — Trial  not  valida- 
ted by  striking  out  charge  to  cure  such  defect  after 
ease  closed,  though  before  judgment.  A  i)erson  selling 
soap  not  manufactured  by  P  in  a  box  which  bears 
the  name  of  P  as  a  soap  manufacturer,  uses  a  false 
trade  mark  and  is  guilty  of  an  offence  under  s.  480 
of  the  Penal  Code.  It  is  not  necessary  to  constitute 
an  offence  under  s.  478  that  a  trade  mark  in  the  sense 
in  which  the  word  is  used  in  the  English  Patents, 
Designs  and  Trade  Marks  Acts  should  have  been 
acquired  ;  and  a  mark  is  none  the  less  a  false  mark 
because  it  appeared  on  the  box  and  not  on  the  goods. 
Under  ss.  233,  234  of  the  Code  of  Criminal  Procedure 
a  person  cannot  be  charged  with  more  than  three 
offences  at  one  trial  and  the  defect  cannot  be  cured 
after  the  accused  had  pleaded  and  the  case  had 
closed,  by  amending  the  charges  so  as  to  reduce  it  to 
three  offences.  Although  the  words  in  s.  227  of 
the  Code  of  Criminal  Procedure  are  wide  enough  to 
warrant  a  Court  in  altering  a  charge  by  striking 
out  one  of  the  charges  at  any  time  before  judgment, 
the  section  does  not  warrant  the  striking  out  of  a 
charge  for  the  purpose  of  curing  an  illegality 
already  committed,  and  after  the  mischief, 
which  the  Legislature  intended  to  guard  against, 
had    been    done.     Sid>rahmania    Ayyar  v.    King- 


r   PENAL    CODE    (ACT    XLV  OF  I860)— 

conid. 

'    8.  478 — concld. 

Emperor,  I.  L.  R.  25   Mad.    61,     referred   to   and 
explained.  *  itiXAVALA  Chetty  v.  Emperor  (1906) 
I.  L.  B.  29  Mad.  569 

88.  478,  482— 

i  See  Trade  >Iark  .  I.  L.  B.  26  Bom.  289 


^      8.482— 

See    Merchandise  Marks  Act  (IV  of 

1889)     .         .     I.  li.  B.  31  Mad.  512 

See  Trade  Mark  I.  L.  B.  22  Mad.  488 


—  88,482,486— 

See  Trade  Mark  .  I.'L.  B.  31  Calc.  411 

9  C.  W.  N.  43  :  969 

11  C.  W.  N.  887 

False  trade  mark' 


using — Property  in  mark,  'proof  of — Bond  fides — 
Onus.  The  complainants,  the  Holland  Bombay 
Trading  Company,  used  for  years  past  to  import 
from  Holland  white  shirtings  bearing  the  mark  H. 

B.  T.  C.  4000,  a  label  with  the  design  of  one  lion  and 
a  snake  and  an  oval  stamp  containing  written  in  it 
the  words  :  Sole  Importers,  Holland  Bombay 
Trading  Company,  Limited,  and  a  buff  heading. 
The  accused  had  in  their  possession  for  piirposes 
of  sale  some  packages  of  white  shirtings  bearing 
the  mark  H.  P.  F.  C.  4000,  a  label  with  two  lions 
and  two  snakes  and  an  oval  stamp  containing 
written  on  it  :  Sole  Importers,  Holland  Export 
Company  and  a  buff  heading.     The  letters  H.  B.  T . 

C.  in  the  complainants'  and  H.  B.  F.  C.  in  the 
accused's  marks  were  printed  in  similar  types  and 
were  similar  in  size  and  colour.  The  colour  and  size 
of  the  labels,  as  also  the  colour,  size  and  type  of  the 
oval  stamps  in  both  were  similar.  Held  (where  it 
was  proved  that  complainants  had  a  property  in 
their  mark),  that  the  accused  had  used  a  false 
trade  mark  and  were  liable  to  conviction  under 
ss.  482,  486  of  the  Penal  Code.  Under  s.  486  of 
Penal  Code  the  onus  is  not  on  the  complainant  to 
show  that  the  accused  acted  dishonestly,  but  on 
the  accused  to  bring  himself  within  the  exception 
to  that  section.  Holland,  Bombay  Trading 
Company  v.  Bxtkteab  Mcll  (1904) 

8  C.  W.  N.  421 

Selling       goods 


marked  uHfh  a  counterfeit  trade  mark — Penal  Code, 
as  amended  by  the  Merchandise  Marks  Act  (Act  IV 
of  1889  as  amended  by  Act  IX  of  1891),  ss.  6 
and  7 — Applying  a  false  trade  description  to  goods. 
Held,  that  a  person  may  to  some  extent  appropriate 
to  his  own  use  a  name  suggested  by  his  trade,  with- 
out infringing  the  law  relating  to  trade  marks  ot 
trade  descriptions.  Held,  also,  that  the  appellants, 
who  sold  fish-hooks  in  boxes  similar  to  the  respond- 
ents with  a  design  of  one  fish  T\"ith  its  head  and  tail 
turned  up,  cannot  be  held  to  have  infringed  the 
trade  mark  of  the  respondents,  who  also  sold  fish- 
hooks with  the  design  of  two  fish  crossed,  with  their 
heads  and  tails  turned  up.     Held,  where  the  public 

13  u  2 


(     9391     » 


DIGEST  OF  CASES, 


(     9392    ) 


PENAL    CODE    (ACT    XLV  OF    1860)— 

contd- 

s.  482— conci;/. 

has  chosen^a  name  for  its  own  use  such  as  "  mach 
marka  "  (fish  mark),  that  fact  cannot  be  held  to  pre- 
vent other  persons  from  applying  a  mark  to  fish- 
hooks, -wliich  may  be  generally  known  by  the  same 
term.  ^,  Empeeor  v.  Bakaullah  Mallik  (1904) 

I.  L.  E.  31  Cale.  411 

s.  486— 

See  Magistrate,  Jurisdiction  of — Spe- 
cial Acts — Penal  Code,  s.  486. 

I.  L.  R.  25  Cale.  639 

See  Trade  Mark  . 


s.  489C— 


See  Joinder  of  Charges. 

I.  L.  R.  29  Cale.  387 

—   s.  490— 


See  Criminal  Breach  of  Contract, 

6  W.  R.  Cr.  80 
9  W.  R.  Cr.  12 

—  Ch.  XX  (ss.  493  to  498)— 

See  Adultery  .       7  C.  W.  M".  143 

—  s.  494— 

See  Abetment       .     I.  L.  R.  4  Cale.  10 
See  Bigamy. 

8S.  494,  495— 


See  Bigamy  . 

S.    496- — False    marriage.     Proof    of 


dishonest  or  fraudulent  intent  is  necessary  for  a  con- 
viction, under  s.  496  of  the  Penal  Code,  of  falsely 
going  through  the  ceremony  of  marriage.  Queen 
V.  KuDUM  .         .       W.  R.  1864,  Cr.  13 

_ s.  497— 

See  Adultery  . 

See  Maintenance,  Order  of  Criminal 
Court  as  to    .    I.  L.  R.  17  Mad.  260 

8.498— 

See  Adultery  .         .      7  C.  W.  N.  143 

See  Complaint — Institution      of  Com- 
plaint, AND  Necessary-  Preliminary. 
I.  L.  R.  25  All.  209 

See  Criminal  Procedure  Codes,  s.  238. 
I.  L.  R.  20  Caic.  483 

Entieing     away     married 


1. 


vvoman — Enticing  or  taking  away  wife  temporarily 
living  alone.  Enticing  or  taking  away,  with  a 
criminal  intent,  a  wife  living  in  her  husband's 
house,  or  in  a  house  hired  by  him  for  her  occupa- 
tion and  at  his  expense,  during  his  temporary 
absence,  is  punishable  under  s.  498  of  the  Penal 
•Code,  provided  the  seducer  knew,  or  had  reason 
to  know,  that  she  was  the  wife  of  the  man    from 


PENAL    CODE    (ACT    XLV    OF  I860). 

conld. 

s.  4:98— contd. 

whose     house     he     took     her. 


Mungloo 
2.  


Mutty  Khan  v. 
5  W.  R.  Cr.  50 

Enticing  away 
married  woman — Presumption  of  marriage — Onus 
prohandi.  In  a  charge  under  s.  498  of  the  Penal 
Code,  the  proof  that  the  woman  and  man  other 
than  the  accused  were  living  together  is  suflEicient 
to  throw  the  burthen  of  proof  on  the  accused  that 
they  were  not  man  and  wiie.  Queen  v.  Wazira 
8  B.  L.  R.  Ap.  63 :  17  "W.  R.  Cr.  5 

Enticing       away 


wife — Proof  of  marriage.  S  and  G  having  been 
convicted  of  enticing  away  the  wife  of  the  com- 
plainant, the  conviction  was  quashed  on  appeal,  on 
the  ground  that  strict  proof  of  marriage  being 
necessary  for  a  conviction  under  s.  498  of  the 
Penal  Code,  the  evidence  adduced  {viz.,  of  the 
complainant,  the  woman  and  her  mother, 
M^ho  swore  to  the  fact  of  the  marriage  )  was 
not  sufficient  to  enable  the  Court  to  form  an 
opinion  whether  the  marriage  took  place  as  a 
fact,  and  if  it  did  take  place,  whether  it  was 
according  to  law.  The  accused  did  not  cross- 
examine  the  witnesses  as  to  the  fact  or  validity  of 
the  marriage  or  otherwise  impugn  it.  Held,  that 
the  marriage  was  sufficiently  proved.  Empress  v. 
Pitambur  Singh,  I.  L.  R.  5  Cale.  566,  discussed. 
Queen-Empress  v.  Subbaray'an 

I.  L.  R.  9  Mad.  9 


4. 


Enticing    away 


a  married  woman — Evidence  of  marriage — Mere 
statement  of  the  complainant  and  the  woman. 
Where  a  charge  is  made  under  s.  498  of  the 
Penal  Code  of  enticing  away  a  married  woman, 
the  Court  should  require  some  better  evidence 
of  the  marriage  than  the  mere  statement  of  the 
complainant  and  the  woman.  Queen-Empress 
V.   Dal  Singh         .         .       I.  L.  R.  20  AIL  166 

5. ■ Enticing         and 


taking  away.  Upon  an  indictment  under  s.  498 
of  the  Penal  Code,  charging  that  the  prisoner  took 
away  one  A,  who  was  then,  and  whom  he  then 
knew  t  )  be,  the  wife  of  one  J\I,  with  the  intent 
that  he  might  have  illicit  intercourse  with  the  said 
A  : — Held,  that  there  was  a  taking  within  the 
meaning  of  the  section,  although  the  advances 
and  solicitation  had  proceeded  from  the  woman,  and 
the  prisoner  had  for  some  time  refused  to  yield  to 
her  request.   Queen  v.  Kumarasami     2  Mad.  331 

6. Enticing       away 

married  woman — Finding  in  words  of  section.  A 
finding  exactly  in  the  words  of  s.  498  of  the  Penal 
Code,  that  the  prisoner  took  or  enticed  away  a 
married  woman  from  her  husband,  or  some 
person  having  the  care  of  her  on  his  behalf,  with 
intent  that  she  should  have  illicit  intercourse  with 
some  person,  or  concealed  or  detained  such 
woman  with  a  like  intent,  though  not  actually 
illegal  when  it  is  doubtful  which  of  the  several 
offences  has  been  committed  is  a  finding  which 
ought  not  to  be  resorted  to  if  it  can   be  avoided, 
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PEKAL    CODE    (ACT    XLV  OF  I860)— 

contd. 

s.  498 — contd. 


and  it  can  b€  dertermined  under  which  part  of  the 
section  the  prisoner  is  guilty.  Qtteen  v.  Mothoora 
Nath  EoY  .         .         .      22W.E.  Cr.72 

Alyasantana   law — Marriage 


PENAL    CODE  (ACT    XLV     OF    1860)— 

cont'J. 
B.  499 — contd. 


— Custom.  In  the  absence  of  very  clear  evidence 
of  custom,  which,  if  well  founded,  must  be  a  matter 
of  general  notoriety,  the  cohabitation  of  a  man  and 
a  woman  under  the  Alyasantana  system  cannot  be 
considered  marriage  so  as  to  render  punishable, 
under  s.  498  of  the  Penal  Code,  a  person  who 
entices  away  the  woman  with  the  intents  speci- 
fied in  that  section.     Kokaoa  v.  QrEEX 

I.  L.  K.  6  Mad.  374 

8.  Detaining    enticed  "woman. 

A  conviction  cannot  be  had  under  the  latter 
part  of  s.  498  of  the  Penal  Code  for  detaining 
an  enticed  woman,  until  the  enticing  has  been 
proved.     Empress  v.  Tika  Sesgh 

I.  L  E.  3  All.  251 

Concealing        or 


9. 


detaining.  In  a  charge  under  s.  498  of  the  Penal 
Code,  the  words  of  the  section,  "  conceals  or 
detains,"  must  be  taken  to  extend  to  the  enticing  or 
inducing  a  wife  to  withhold  or  conceal  herself  from 
her  husband,  and  assisting  her  to  do  so,  as  well  as  to 
physical  restraint  or  prevention  of  her  will  or 
action.  Depriving  the  husband  of  proper  control 
over  his  wife  for  the  purpose  of  illicit  intercourse 
is  the  gist  of  the  offence,  and  a  detention 
occasioning  such  deprivation  may  be  brought 
about  simply  by  the  influence  of  allurements  and 
blandishments.     QTiEEif  v.  Sundaka  Dass  Tevax 

4  Mad.  20 

10.  Detaining     with 


criminal  intent  married  woman.  The  words  "  such 
woman  "  in  s.  498  of  the  Penal  Code  do  not 
mean  such  a  woman  as  has  been  so  enticed  as 
mentioned  in  that  section,  but  mean  such 
woman  whom  the  accused  knows  or  has  reason 
to  believe  to  be  the  wife  of  any  other  man  ; 
the  detention  of  such  a  woman  with  the  par- 
ticular intent  defined  in  the  section  is  one  of 
the  offences  made  punishable  under  that  section. 
Queex-Empress  v.  Niadab    I.  L.  R.  10  All.  580 

11. Charge  of  abetment  against 

the  "woman  enticed — "  Enticing  away "  a 
woman — Validity.  Where  a  man  has  been  convicted 
of  enticing  away  a  woman,  under  s.  498  of  the  Penal 
Code,  the  woman  who  was  enticed  away  by  him 
cannot  be  guilty  as  an  abettor.  Quaere  :  Whether 
a  woman  could  be  convicted  of  abetting  the  taking 
away  of  herself,  within  the  meanins  of  s.  488. 
In  re  Balambal  (1902)   .   I,  L.  E.  26  Mad.  463 

_    88.   499,   excep.   3,    6,  9 ;    500- 


Defamation — Comment — Right  of  fair  comment 
— Comment  should  be  suggested  hy  and  confined 
to  the  work  under  reiiew — Good  faith,  testi 
of — Malice,  interpretation  of  the  term.  The 
word  "  malice  "  in  the  legal  use  of  that  term 
is    not   limited   to    hostility   of    feeling,   but    by 


virtue  of  its  etymological  origin,  extends  to  any 
state  of  the  mind  which  is  wTong  or  faulty  (whether 
evidenced  in  action  by  excess  or  defect),  such  as 
would  be  unjustifiable  in  the  circumstances  and  in- 
compatible with  thoroughly  innocent  intentions. 
It  is  not  necessary  that  such  impropriety  of 
feeling  should  in  all  cases  be  established  by  evidence 
extrinsic  to  the  comment  which  is  the  subject  of 
the  complaint.  For,  whether  fair  comment 
is  to  be  regarded  as  falling  under  a  branch 
of  the  law  of  privilege  or  not,  it  cannot  excuse 
an  injury  arising  not  from  the  mere  act  of 
criticism,  but  from  a  state  of  mind  in  the  critic 
which  is  in  itself  unjustifiable  and  the  excuse  may 
be  so  forfeited  either  by  reason  of  an  evil  intent 
in  him,  or  by  reason  of  mere  recklessness  in  making 
an  unwarrantable  assertion.  For  then  the  comment 
would  not  be  fair  comment  at  all.  Apart  from 
extrinsic  evidence  of  malice,  protection  must  be 
withheld  even  from  what  purports  to  be  criticism, 
if  it  states  as  a  fact  to  be  inferred  from  the  book 
criticised,  an  imputation  for  which  the  book  itself 
contains  absolutely  no  foundation  whatever.  The 
right- of  fair  comment  involves  two  essentials,  first 
that  the  imputation  should  be  comment  on  the 
work  criticised,  and  second  that  it  should  be  "  fair'j" 
— that  is  to  say,  that  if  it  professes  to  be  an  inference 
dra\*-n  from  the  contents  of  that  work,  it  must  be  an 
inference  which  it  is  possible  to  draw  therefrom. 
"  Good  faith  "  requires  not,  indeed,  logical  infallibil- 
ity, but  due  care  and  attention.  But  how  far 
erroneous  actions  or  statements  are  to  be  imputed 
to  want  of  due  care  and  caution  must,  in  each  case, 
be  considered  with  reference  to  the  general  circum- 
stances and  the  capacity  and  intelligence  of  the 
person  whose  conduct  is  in  question.  It  is  only  to 
be  expected  that  the  honest  conclusions  of  a  calm 
and  philosophical  mind  may  differ  very  largely 
from  the  honest  conclusions  of  a  person  excited 
by  sectarian  zeal  and  untrained  to  habits  of  precise 
reasoning.  At  the  same  time  it  must  be  borne  in 
mind  that  good  faith  in  the  formation  or  expression 
of  an  opinion,  can  afford  no  protection  to  an  imputa- 
tion which  does  not  purport  to  be  based  on  that 
which  is  the  legitimate  subject  of  public  comment. 
The  object  of  exception  6  to  s.  499  of  the  Indian 
Penal  Code  (Act  XLV  of  1860)  is  that  the  public 
should  be  aided  by  comment  in  its  judgment  of  the 
public  performance  submitted  to  its  judgment. 
Comment  otherwise  defamatory  is  justified  on  this 
ground  alone.  The  comment  must,  therefore,  make 
it  clear  to  the  public  that  decision  is  invited  only 
on  such  evidence  as  is  supplied  by  the  public  per- 
formance. It  follows  that  an  imputation  on  an 
author  made  by  a  critic  without  reference,  express 
or  inplied,  to  the  work  under  criticism,  if  in 
terms  so  general  as  to  be  capable  of  conveying  an 
unfavourable  impression  of  him  apart  from  what 
appears  in  his  work,  cannot  be  justified  by  the  critic 
on  the  ground  that  his  intention  was  to  base  his 
imputation  solely  on  the  work  reviewed,  and  that 
he  had  in  his  mind  passages  therein  supporting  the 
imputation.     The  responsibility  of  the  critic  is  to 
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PENAL    CODE    (ACT    XLV  OE  1860)— 

contd. 

-  s.  499 — concld. 

be  gauged  by  the  effect  which  his  comment  is 
calculated  to  produce  and  not  by  what  he  says  was 
his  intention.  It  is  not  enough  that  he  should  in- 
tend to  form  his  opinion  on  the  work  before  him. 
He  is  also  bound  in  the  words  of  the  exceptions 
to  express  his  opinion  with  due  care  and  caution, 
and  to  give  the  public  no  ground  for  supposing 
that  he  is  speaking  of  anything  but  the  perfor- 
mance submitted  to  its  judgment.  Emperob  v. 
Abdool   Wadood    (1907) 

I.  L.  B.  31  Bom.  293 

s.  499,  exc.  9.  ill.  (a)— 

See  Defamation  .     9  C.  W.  N".  195 

-  8.  499,  expln.  I — 

See  Defamation — Imputation  on  a  Wife. 
I.  L.  B.  25  Bom.  151 

ss.  499,  500— 

See  Defamation. 

1. Defamation — 

Statements  made  in  an  affidavit,  if  privileged.  A 
person  would  be  rightly  convicted  under  s.  500  of 
the  Penal  Code  for  making  a  defamatory  state- 
ment in  an  affidavit,  if  the  statement  made 
was  wholly  irrelevant  to  the  enquiry  to  which  the 
affidavit  related.  Palu  Gunesh  Dutt  Singh  v. 
Mugneeram  Chowdhry,  11  B.  L.  R.  321,  referred 
to.     Giribala  Dasi  v.  Pran  Kristo  Ghose  (1904) 

8  C.  W.  3Sr.  292 

2. Statement     made 

by  a  person  in  answer  to  a  query  of  his  pleader  shortly 
after  the  disposal  of  the  case,  whether  amounts  to 
an  offence  under — Legal  adviser  and  client,  relation- 
ship of,  how  long  lasts.  Where  the  accused  shortly 
after  the  disposal  of  a  criminal  case  against  him, 
brought  by  one  B,  stated  openly  in  answer  to  a 
query  of  his  jjleader  in  that  case  that  the  origin  of 
the  criminal  case  was  due  to  the  fact  that  some  one 
of  the  accused's  party  had  said  at  a  social  gather- 
ing that  B's  daughter-in-law  ha<l  eloped,  and  he 
was  subsequently  prosecub'd  for  an  offence  under  s. 
500,  Indian  Penal  Code,  for  making  a  statement 
defamation  of  B  : — Held,  that  the  statement  of  the 
accused  did  not  constitute  an  offence  of  defamation 
under  s  500,  Indian  Penal  Code,  as  it  was  not  made 
with  the  intention  of  harming  the  reputation  of 
anybody.  That  the  statement  was  matle  in  answer 
to  a  natural  question,  put  to  him  by  his  legal  adviser 
at  a  time  when  the  relationship  of  legal  adviser  and 
client  cannot  be  said  to  have  ceased.  Debendra 
Nath  Saiia  ?;.   Bhagiratii  Shaha  (1909) 

13  C.  "W.  N.  1087 

s.  500— 


PENAL 

contd. 


CODE    (ACT    XLV   OF  1860)- 


s.  500 — concld. 


See  Defamation. 

I.  L.  B.  26  Mad.  43;  464 

I.  L.  B.  32  Calc.  756 

new.  N.  390 

See  Privileged  Communication. 

7  C.  W.  N.  246 


, Defamatory  statement  in 

the  cour^ie  of  a  deposition,  when  privileged — Evidence 
Act  (I  of  1872),  s.  132.  The  accused,  while  depos- 
ing before  a  Magistrate,  was  asked  by  the  cross- 
examining  pleader  "  whether  Kanu  had  asked 
pardon  of  Haidar  Ali  in  a  purkchayet  "  and  in  the 
course  of  his  answer  he  made  the  following  state- 
ment, which  was  false,  viz.,  "  Haidar  Ali  admitted 
in  the  punchayet  that  Kanu  beat  with  a  wooden 
shoe."  Held,  that  the  statement  of  the  accused  was 
defamatory  under  s.  500,  Penal  Code,  and  was  not 
privileged  under  s.  132,  Evidence  Act,  as  it  was  a 
voluntary  statement  not  relevant  to  the  issue  in  the 
case  in  which  he  deposed  and  was  not  elicited  by  the 
pleader  putting  questions,  and  further,  the  accused 
was  actuated  by  malicious  motives  against  Haidar 
Ali.     Haidar  Ali  v.  Abru  Mia  (1905). 

I.  L.  B.  32  Calc.  756 
B.C.  9  C.  W.  N.  971 

88.  503,  505  to  508— 

See  Criminal  Intimidation 

s.  504  — 

See  Insult         .     I.  L.  B.  10  Mad.  353 


See  Appeal    in     Criminal     Case — Crim 
nalProcedure  Code. 

I.  L.  B.  25  All.  534 


8.   505    (b) — Penal   Code   Amendment 

Act  {IV  of  189S),  s.  6 — Statements  conducing  to 
public  mischief — Report  alleging  impending  war 
and  massacre — Fear  or  alarm  inducing  commission 
of  ofjtnce  against  the  State  or  the  public  tranquillity 
—  Vague  ur  re^note  possibility.  The  mere  causing 
of  fear  or  alarm  to  the  public  or  to  a  section  of 
the  public  does  not  constitute  an  offence  under  s. 
505,  but  it  is  necessary  that  the  fear  or  alarm  should 
be  caused  in  such  circumstances  as  to  render  it  likely 
that  a  person  may  be  induced  to  commit  an  ofl'ence 
against  the  State  or  against  the  public  tranquillity. 
Account  cannot  be  taken  in  a  case  of  this  kind  of  a 
vague  possibility  that  the  state  of  mind  which  is 
caused  by  alarm  may  easily  induce  a  person  to 
commit  an  offence  against  the  public  tranquillity. 
This  would  depend  on  the  circumstances  of  a  parti- 
cular case.  The  accused,  a  daffadar  of  a  tea  estate 
in  Darjeeling,  who  had  recently  returned  from 
Nepal,  circulated  a  report  among  the  garden  coolies 
that  a  war  was  impending  between  the  British 
Government  and  Nepal,  that  Nepalese  soldiers 
were  stationed  on  the  frontier,  and  that  the  coolies 
would  be  killed  by  the  British.  The  effect  of  the 
report  was  that  about  150  coolies  immediately  ran 
away.  Held,  that  the  accused  could  not  be  taken 
to  have  intended  more  than  the  probable  result  of 
the  report  he  circulated,  the  result  which,  in  fact, 
did  take  place.  In  the  matter  of  the  petition 
of  Manbtr  .  .  .  .     3  C.  W.  N".  1 
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PENAIi   CODE     ACT  [XLV    OF    1860)— 

concld. 

8.  508— 

See  Defamation  .     I.  L.  E.  6  Mad.  381 

s.  509— 

See  Ceiminal  Trespass. 

I.  li.  K.  22  Calc.  391 ;  994 

See     Magistbate,     Jueisdiction     of — 
Special  Acts — Penal  Code,  s.  509. 

7  W.  E.  Cr.  52 
s.  511— 


See  Attempt  to  Commit  Offence. 
PENAL      CODE      AMENDMENT      ACT 

^VIII  OF  1882). 
8.4— 

See  Sentence — CrMVLATivE  Sentences. 

I.  L.  E.  11  Calc.  349 

I.  L.  E.  12  Caic.  495 

I.  L.  E.  e  All.  121 

I.  L.  E.  7  All.  29 

I.  L.  E.  9  All.  645 

I.  Ij.  E.  16  Calc.  442 

PENAIj      CODE      AMENDMENT     ACT 
IV  OF  1898). 

8.6— 

See  PEN.4X  Code,  s.  505  .     3  C.  W.  N.  1 

PENAIi  SEBVITUDE. 

See  Sentence — General  Cases. 

I.  L.  E.  19  Mad.  483 
PENALTY. 

See  Compound  Interest — Decree. 

I.  L.  E.  34  Calc    150 
L.  E.  34  L  A.  9 
See  Contract  Act. 

10  C.  W.  N.  640, 1010 

See  Damages — Meascee  and  Assess- 
ment of  Damages. 

iSee  Interest — Stipulations  amounting 
OR  NOT  TO  Penalties. 

See  Stamp  Act,  1869,  s.  34. 

See  Stamp  Act  (II  of  1899),  ss.  35  and 
42  .         .      I.  L.  E.  24  All  374 

payment  of — 

See  Stamp  Act,  s.  39. 

I.  L.  E.  17  Mad.  473 
relief  against,  in  execution  pro- 
ceedings— 

See  Execution  of  Decree — Execution 
or  Decree  on  or  after  Agreements 
or  Compromises. 

I.  L.  E.  24  Mad.  265 
tender  of —  . 

See  Appellate  Couet — Rejection  or 
Admission  of  Evidence  admitted  or 
rejected  by  Court  below. 

7  W.  E.  439 

I.  L.  E.  2  AU.  554 

I.  L.  E.  4  Calc.  213 

I.  L.  E.  13  Bom  449  ;  493 


PENALTY— conc/d. 

1. Interest,    rate     of 

— Exorbitant  rate — Mortgage — Compound  intere^ — 
Date  of  payment — Transfer  of  Property  Act  {IV  of 
1882),  s.  86— Contract  Act  {IX  of  1872),  s.  74— Act 
VI  of  1899.  Simple  or  compound  interest  at  a  high 
rate  is  not  in  itself  a  penalty  within  the  meaning  of 
s.  74  of  the  Contract  Act.  Pardhan  Bhukhan  Lai  v. 
Narking  Dyal,  1.  L.  R.  26  Calc.  300,  and  Satish 
Chunder  Giri  v.  Hem  Chunder  Mookhopadhya,  1. 
L.  B.  29  Calc.  823,  distinguished.  The  mortgagee  is 
ordinarily  entitled  to  interest  at  the  rate  stipulated 
in  the  bond,  until  the  date  fixed  in  the  mortgage 
decree  for  payment.  He  is  also  entitled  to  recover 
reasonable  interest  from  that  date,  until  the  date  of 
realisation.  Rameswar  Koer  v.  JIakomed  Mehdi 
H ossein  Khan,  I.  L.  R.  26  Calc.  39  :  L.  R.  25  I. 
A.  179,  and  Maharaja  of  Bharatpur  v.  Rani  Kanno 
Dei,  I.  L.  R.  23  All.  181  .  L.  R.  28 1.  A.  35,  followed. 
Prayag  Kapri  v.  Shyam  Lal  (1904) 

I.  L.  E.  31  Calc.  138 

Agreement  to  pay 


a  sum  certain,  breach  of — Deposit,  forfeiture  of — 
Forfeiture,  no  relief  against,  if  amount  reasonable — 
Contract  Act  (IX  of  1872),  s.  74.  Where  there  is 
a  stipulation  to  dejiosit  a  sum  specified  as  security 
for  performance  of  an  agreement,  the  forfeiture  of 
such  deposit,  on  breach  of  the  agreement,  is  not  in 
the  nature  of  a  penalty  if  the  sum  deposited  is 
reasonable  in  amount.  Manian  Patter  v.  The 
Madras  Railway  Co.,  I.  L.  R.  29  Mad.  118,  referred 
to.  Singer  Manufacturing  Company  v.  Raja 
Peosad(1909)        .         .     I.  L.  E.  36  Calc.  960 

PENDENTE  LITE. 

See  Administeatoe  Pendente  lite. 
PENSION. 

See  Act  XXI  of  1871,  s.  6. 

I.  L.  E.  28  Ail.  104 

See  Attachment — Subjects  of  Attach- 
ment— Annuity  or  Pension — Poli- 
tical Pensions. 

See  Insolvency — Property  acquired 
aftee  Vesting  Oedee. 

L  L.  E.  19  Bom.  232 

See  Pensions  Act. 

See  Teeaty,  Construction  of. 

L  L.  E.  17  Calc.  234 
L.  E.  16  I.  A.  175 

1. Pensions  Act 

(XXIII  of  1871),  ss.  3, 11, 12— S.  12  applies  only  to 
pension^?  as  stated  in  s.  11  and  does  not  extend  to  grant 
of  land  revenue  as  defined  in  s.  3.  S.  12  of  the  Pen- 
sions Act  prohibits  only  the  assignment  of  any 
money  payable  on  account  of  any  such  pension, 
pay  or  aUowance  as  is  mentioned  in  s.  11,  and  the 
pensions  referred  to  in  s.  11  are  periodical  allow- 
ances made  by  Government  on  political  considera- 
tions, or  an  account  of  past  services  or  present 
infirmities  or  as  a  compassionate  allowance. 
Payments  of  money  for  purposes  other  than  those 
stated  may  be  '  grants  of  money  or  land  revenue  ' 
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rENSION-^owcM. 

within  the  meaning  of  s.  3,  but  the  provisions  of 
s.  12  will  not  apply  to  them.  The  Secretary  of 
State  for  India  v.  Khemchand  Jeychand,  1.  L.  R. 
4  Bom.  432,  followed.  Subkaya  Mudali  v. 
Velayuda  Chetty  (1906)     I.  L.  R.  30  Mad.  153 

2.   Pensions         Act 

{XXIII  of  1871),  s.  4  — Suit  for  maintenance  under 
an  agreement  hy  which  claim  to  pension  and  other 
'properties:  is  relinquished  not  a  suit  relating  to  pension 
and  is  cognisable  hy  Civil  Courts.  AVhere  a  widow 
entitled  to  a  portion  of  a  pension  and  other  proper- 
ties, relinquished  such  right  in  consideration  of  a 
maintenance  allowance,  which  is  not  made  payable 
out  of  the  pension  and  is  not  dependent  on  it,  a 
suit  by  her  to  recover  such  allowance  is  not  a  suit 
relating  to  pension,  within  the  meaning  of  s.  4 
of  the  Pensions  Act  and  is  cognisable  by  Civil 
Courts.  There  is  nothing  in  the  Pensions  Act 
which  prohibits  such  relinquishment  by  the  widow 
or  the  agreement  to  pay  her  maintenance.  Raja 
Vekkatanaeasimha  Ramachandra  Row  v.  Raja 
Lakshminaeasamma  Row  (1906) 

I.  L.  R.  30  Mad.  266 

PEK-SIONS  ACT  (VI  OF  1849). 

1. Arrears  of  pension,  succes- 

sion to— Heirs — Succeedijig  grantee.  Arrears 
of  pension  due  to  the  deceased  at  the  time  of  her 
death  form  part  of  her  estate,  and  the  person 
who  is  legal  heir  to  the  deceased  is  entitled  to 
recover  them.  The  grantee  of  the  pension  for- 
merly enjoyed  by  the  deceased  has  no  right  to  such 
arrears  which  formed  part  of  the  deceased's  estate. 
Notishabah  Sooltan  Begum  v.  Nubeeeah 
Sooltan  Begum      ...         .3  Agra  44 


2. 


Agreement   to  pay  portion 


of  pension.  A  pension  having  been  granted  by 
Government  to  £  P  in  lieu  of  a  saranjam  held 
by  his  grandfather,  a  claim  to  share  the  same 
by  31  P  and  his  brothers  was  compromised  by 
B  P,  agreeing  to  pay  them  a  certain  proportion 
thereof  yearly.  The  Agent  for  Sardars,  affirming 
the  decree  of  the  Assistant  Agent,  found  the 
agreement  to  be  null  and  void  as  an  assignment 
of  a  future  interest  in  a  pension.  Held,  that, 
as  the  pension  was  not  granted  "  in  consideration 
of  past  service  and  present  infirmities  or  old  age," 
the  case  did  not  come  within  the  terms  of  Act 
VI  of  1849,  and  that  the  agreement  was  a  valid 
one.     Madhavrav  Panse  v.  Bapueav  Panse 

4  Bom.  A.  C.  62 

Liability    to    attachment — 


Deshmukh  allowance.  As  the  holder  for  the 
time  being  of  a  deshmukhi  watan  (an  hereditary 
office)  has  only  a  life  interest  in  the  allowances 
pertaining  to  that  watan,  such  allowances  accru- 
ing due  subsequently  to  his  death  cannot  be  attach- 
ed as  part  of  his  estate.  Hanmantrav  Khandeeav 
V.  Bhavaneav  Bajirav     .         .       10  Bom.  299 

4. —  Political        pen- 

sion. An  order  made  by  District  Judge,  rejecting 
an  application  to  attach  a  pension,  on  the  ground 
that   being   a   political   pension   it   could   not   be 


PENSIONS  ACT  (VI  OF  lQ^Q)—concU. 

attached  under  J"  Act  VI  of  1849,  was  reversed 
on  petition  by  the  High  Court,  which  directed 
the  pension  to  be  attached.  In  the  matter  of  the 
petition  of   Haebhat    bin   Ram   Chandeabhat 

4  Bom.  A.  C.  67 

Requisite     proof 


for  exemption  from  attachment.  On  a  petition 
praying  that  an  attachment  placed  on  a  pension  ,^ 
of  which  petitioner  was  the  recipient,  might 
be  removed  under  Act  VI  of  1849,  the  High  Court 
declined  to  interfere,  as  it  had  not  been  shown 
that  the  pension  was  one  enjoyed  in  consideration, 
of  past  services  and  present  infirmities  or  old  age. 
Ex  parte  Vithaleav  Eshwakteav 

4  Bom.  A.  C.  65 

PENSIONS  ACT  (XXIII  OP  1871). 

See    Dekkhan  Ageicultueists'    Relief 
Act  (XVII  of  1879),  s.  44. 

I.  Ij.  R.  30  Bom.  101 

See  Hindu    Law — Alienation — Aliena- 
tion BY    FaTHEE. 

I.  L.  R.  14  Bom.  320 

See  Pension. 

1.  Operation    of  Act — Retrospec- 
tive operation.     The  Pensions  Act  (XXIII  of    1871) 
is  not  retrospective.     Jamnadas  v.  Lalitaeaji 

I.  L.  R.  2  Bom.  294 

2.  Construction   of    Act — Grant 

hy  Government — Ownership  in  the  soil.  Though 
as  stated  in  Kishnarav  v.  Rangrav,  4  Bom.  A.  C. 
1,  "  sanadi  grants  in  inam,  saranjam,  etc.,  are, 
generally  speaking,  more  properly  described  as 
alienations  of  the  royal  share  in  the  produce  of 
the  land  {i.e.,  of  land  revenue)  than  grants  of  land, 
although  in  popular  parlance  occasionally  so 
called,"  yet  such  is  not  invariably  the  case.  If 
words  are  employed  in  a  grant  which,  expressly 
or  by  necessary  implication,  indicate  that  Govern- 
ment intends  that,  so  far  as  it  may  have  any 
ownership  in  the  soil,  that  ownership  shall  pass 
to  the  grantee,  neither  Government,  nor  any  person 
subsequently  to  the  date  of  the  grant  deriving 
under  Government,  can  be  permitted  to  say  that 
the  ownership  did  not  so  pass,  unless  there  are  in 
the  grant  such  detailed  provisions  as  show  that 
such  words  are  limited  in  their  operation.  An 
enactment  of  a  character  so  arbitrary  as  Act  XXIII 
of  1871  ought  to  be  construed  strictly,  and  the 
Courts  should  not  extend  its  operation  further  than 
the  language  of  the  legislature  requires.  Rajvi 
Naeayan   Mandlik  v.    Dadaji   Bapuji 

I.  Ii.  R.  1  Bom.  523 


3. 


Suit  for  declara- 


tion  of  right  to  officiate  as  patil  of  village — Jurisdic- 
tion of  Civil  Court.  A  suit  for  a  declaration  of 
the  plaintiff's  eligibility  to  officiate  as  patil  of  a 
village  is  not  prohibited  hy  Act  XXIII  of  1871. 
That  Act  should  receive  a  strict  construction, 
as  being  in  derogation  of  the  right  of  the  subject 
to  resort  to  the  ordinary  Civil  Courts.  Babaji 
V.     Rajaram,   I.    L.   R.  1  Bom.    75,   distinguished. 


(     9401     ) 


DIGEST  OF  CASES. 


{     9402     ) 


PENSIONS     ACT      (XXIII    OP    1871)— 

cotUd. 
Gttkttshidgavda    bin    Ettdragavda    v.    Rtjdba- 

OAVDATI  KOM  DYAMAKGAVDA 

I.  Ii.  B.  1  Bom.  531 

4.  — —  Political   pension 

in  lieu  of  grant  of  land  resumed — Impartible  pro- 
perty. A  saranjam  is  ordinarily  impartible,  and 
semhle  that  a  political  pension  granted  in  substitu- 
tion of  a  resumed  saranjam  is  so  likewise.  The 
Pensions  Act  (XXIII  of  1871)  prevents  a  Civil 
Court  from  declaring  such  a  pension  to  be  partible, 
unless  the  Collector  should  authorize  it  to  do  so  ; 
and  the  fact  that  the  Collector  authorizes  a  suit 
for  maintenance  out  of  such  a  pension  afEords 
no  ground  for  presuming  that  he  authorizes  a  suit 
for  the  partition  of  the  pension.  Ramchandra 
Sakharam  v.  Sakharam  Gopal 

I.  L.  B.  2  Bom.  346 

1.  s.   3 — "  Grant    of  money  or  land 

revenue  " — Grant  of  proprietorship  of  soil.  The 
meaning  of  the  expression  "  grant  of  money  or 
land  revenue,"  extended  by  s.  3  of  Act  XXIII  of 
1871  to  include  "  anything  payable  on  the  part 
of  Government  in  respect  of  any  right,  privilege, 
perquisite,  or  office,"  is  not  of  so  wide  a  range 
as  to  include  a  grant  of  the  proprietorship  of  the 
soil,  or  any  suit  involving  the  rights  of  a  pro- 
prietor of  the  soil.  Krishnarav  v.  Rangrav,  4 
Bom.  A.  C.  1 ;  Vaman  Janardkan  v.  Collector 
of  Thana,  6  Bom.  A.  C.  191  ;  and  Riittonji  Eduii  v. 
Collector  of  Thana,  11  Moo.  I.  A.  295,  distinguish- 
ed.   Rajvi  Narayas  Mandlik  v.  Dadaji  Bapttji 

I.  L.  E.  1  Bom.  523 

2.  and    S.     6 — "  Right,"     n.eaning 


of — Toda  garas  haks — Mortgage  of  hnlc.  Toda 
garas  haks  are  within  the  scope  of  the  Pensions 
Act  (XXIII  of  1871) ;  and  a  suit  in  respect  of 
them  cannot  be  instituted  without  the  certificate 
required  by  s.  6  of  the  Act.  Where  a  mortgagee 
of  such  haks  had,  before  the  date  on  which  the 
Act  came  into  operation,  obtained  a  decree  for  the 
recovery  of  his  mortgage-debt  from  the  mortgaged 
haks  and  from  the  mortgagor  personally,  and  a 
fresh  suit  was  necessary  to  enforce  execution  of 
that  decree  against  these  haks  : — Held,  that  the 
Act  did  not  ap^^y  to  such  fresh  suit.  Semble  :  That 
the  word  "  right  "  in  s.  3  of  Act  XXIII  of  1871 
is  equivalent  to  the  word  "  hak  "  in  its  restricted 
sense  of  "  allowance  "  or  "  fee."  Parbhudas 
Rayaji  v.  Motibaji  Kalyandas 

I.  L.  R.  1  Bom.  203 

3. -      ss.  3   and   11 — Civil    Procedure 

Code,  8.  266 — Pension — Zamindari  grarUed  as  a  re- 
ward for  services  rendered  to  Government.  Held,  that 
a  zamindari  granted — not  revenue  free — by  Govern- 
ment as  a  reward  for  services  rendered  is  not 
a  pension,  and  its  alienation  by  the  grantee  is  not 
prohibited  either  by  Act  XXIII  of  1871  or 
by  s.  266  of  the  Code  of  Civil  Procedure. 
Secretary  of  State  for  India  v.  Khemchand  Jeychand, 
I.  L.  R.  4  Bom.  432;  Bal  Krishna  Bhao  v. 
Govind  Rao.  All.  Weekly  Notes  (1902)  161,  and 
Bishavihhar    Nath    v.    Natvah    Imdad    Ali    Khan, 
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ACT      (XXIII     OF    1871)— 


s.  3 — concld. 


L.  R.  17  I.  A.  ISl,  referred  to.  Lachmi  Naraen'  v. 
Makuxd  Slvgh  (1904)      .       I.  L.  B.  26  All.  617 

S8.  3, 11, 12— 

See  Pension       .  I-  L-  B.  30  Mad.  153 

1.  s.  4 — Toda    garas    hak,    suit  for 

mofhey  in  lieu  of — Jurisdiction  of  Civil  Courts. 
Act  XXIII  of  1871,  s.  4,  prohibits  the  Civil  Courts 
from  entertaining  a  suit  against  Government 
upon  an  alleged  agreement  by  it  to  pay  moneys 
from  its  treasury  in  lieu  of  toda  garas  haks. 
Man-sang  v.  Government  of  Bombay 

I.  L.  B.  4  Bom.  443 

2.  — — Toda  garas  hak, 

suit  for  ri.oney  in  lieu  of.  In  part  of  Western  India 
annual  payments,  known  as  toda  garas  hak,  made 
by  village  communities  and  commuted  by  them 
into  liabilities  to  garasias,  have  been  recognized 
as  a  species  of  property,  however  unlawful  their 
origin.  In  1862  a  resolution  of  the  Government 
of  Bombay  described  the  position  of  the  garasias 
at  that  time,  and  gave  them  the  option  of  resum- 
ing the  collection  of  the  toda  garas  hak  formerly 
levied  resorting  only  to  legal  proceedings  to  enforce 
their  claims,  or  of  receiving  from  the  Government 
allowances  of  an  equivalent  amount,  the  collec- 
tions in  the  latter  case  being  discontinued  on  all 
hands.  The  ancestors  of  the  adoptive  father 
of  the  plaintiff  formerly  levied  toda  garas  hak ; 
and  after  1862  the  Government  in  respect  there- 
of made  payments,  under  the  resolution,  to  three 
brothers,  of  whom  one  was  the  plaintiff's  father  ; 
the  latter  receiving  a  one-third  share,  which  on 
his  death  in  1865  was  no  longer  paid.  Held,  that 
a  suit  against  the  Government  for  payment  of 
this  third  share  with  arrears  fell  under  the  Pen- 
sions Act  (XXIII  of  1871),  s.  4,  which  prohi- 
bits cognizance,  save  as  in  the  Act  provided  "  of 
any  suit  relating  to  any  pension  or  grant  of  money 
or  land  revenue  conferred  or  made  by  the  British 
or  any  former  Government,  whatever  may  have 
been  the  consideration  for  such  pension  or  grant, 
or  whatever  may  have  been  the  nature  of  the  pay- 
ment, claim,  or  right  for  which  .-uch  pension  or 
grant  may  have  been  substituted."  Held,  that 
there  was  no  reason,  either  in  the  language  of  the 
Act  itself  or  in  any  antecedent  legislation,  for 
construing  these  words  as  applicable  only  to  rights 
in  the   nature  of   pensions.    Maharaval    Mohax- 

StNOHJI  JeYSINGHJI  V.     GOVERNMENT  OF  BoMBAY 

I.  Ii.  R.  5  Bom.  408 
Ii.  B.  8  I.  A.  77 

Affirming  the  judgment  of  the  High  Court  in  the 
same  case         .  .  .      I,  L.  B.  4  Bom.  437 


3. Jurisdiction     of 

Civil  Court — Deshmukh.  A  suit  in  a  Civil  Covirt  by 
a  hereditary  deshmukh  relating  to  a  grant  of  land 
revenue  is  prohibited  by  the  Pensions  Act  (XXIII 
of  1871).  Naro  Damodar  Ghtjgri  v.  Collector 
OF  PooNA         .  I.  L.  B.  6  Bom.  209 


9403     ) 


DIGEST  OF  CASES. 


{     9404     ) 


.PENSIONS    ACT      (XXIII     OF    1871)— 

contd. 
s.  4 — contd. 

4.  . Jurisdiction      of 

€<vil  Court — Suit  relating  to  grant  of  money  or 
land  revenue.  A  plaintifE,  alleging  that,  as  the 
hereditary  deshmukh  of  certain  mehals,  he  was 
entitled  to  be  paid  directly  by  the  raiyats  of  these 
mehals  a  percentage  on  the  revenue  thereon 
assessed,  sued  to  recover  a  portion  of  such  percent- 
age which  had  been  collected  along  with  the 
revenue  and  retained  by  the  Government.  Held. 
that  the  claim  was  "  a  suit  relating  to  a  grant  of 
money  or  land  revenue,"  and  as  such  excluded 
irom  the  jurisdiction  of  the  Civil  Courts  by  s.  4 
of  the  Pensions  Act  (XXIIl  of  1871).  Vasudeb 
Sadashiv  Modak  v.  Collector  of  Ratnagiri 

I.  L.  R.  2  Bom.  99 
Ij.  R.  4  I.  A.  119 

5.  , Rent-free  grant    of 

land  from  Government.  S.  4  of  the  Pensions  Act 
<XXIII  of  1871)  debars  the  Civil  Court  from 
taking  cognizance  of  any  suit,  whether  the  Govern- 
ment is  a  party  to  it  or  not,  which  relates  to  any 
pension  or  grant  of  money  or  land  revenue  con- 
ferred or  made  by  the  British  or  any  former 
Government,  without  a  certificate  from  the  Collector 
or  other  authorized  officer.  S.  5  prescribes  a  remedy 
for  the  claimant  of  such  pension  or  grant,  and 
s.  r>  enables  the  P.evenue  officer  to  refer  the  parties 
to  the  Civil  Court  for  the  determination  of  their 
respective  interests  i  i  the  income  or  other  benefits, 
which  the  executive  will,  however,  still,  as  against 
either  or  both  of  the  litigants,  be  at  liberty  to  allow 
or  withhold.  Lands  held  free  of  assessment  under 
a  grant  from  Government  which  bestows  on  the 
grantee  the  lands  themselves,  and  not  merely  the 
Government  revenue  arising  from  them,  do  not  fall 
within  the  provision  of  the  Pensions  Act.  Babaji 
Haki  v.  Rajaram  Ballal       I.  L.  B.  1  Bom.  75 


PENSIONS      ACT     (XXIII     OF     1871)— 

contd. 
s.  4 — contd. 


6. 


Grant  of   land  reve- 


nue—Former suit  for  money.  The  plaintiffs  formerly 
sued  for  a  sum  of  money,  and,  obtaining  a  decree, 
attached  in  1861  two  village?  the  land  revenue  of 
which  had  been  granted  in  inam.  The  attach- 
ment continued  down  to  1875,  when  the  last 
holder  of  the  villages  died,  and  the  Government 
having  resumed  the  villages,  the  attachment 
was  raised.  The  plaintiffs  now  sued  to  have 
their  right  declared  to  satisfy  their  decree  from 
the  revenues  of  the  villages.  Held,  that  the 
former  suit  was  not  a  suit  in  respect  of  a  pension 
or  grant  of  money  of  land  revenue,  and  that 
an  attachment  placed  in  pursuance  of  an  ordinary 
money-decree  before  the  date  of  the  Pensions  Act 
(XXIII  of  1871)  could  not  be  treated  as  a  suit  in  re- 
spect of  a  pension,  grant  of  money,  or  land  revenue 
instituted  before  such  date,  so  as  to  exclude  the 
operation  of  the  Act  under  s.  1.  Secretary  of 
State  for  India    v.  Jamnadas 

I.  L.  R.  6  Bom.  737 

7. Inam — Grant    of 

land  free  of  revenue — Specific  Relief  Act,  s.  42.  A 
grant  of  lands  free  of  revenue  does  not  come  within 


the  purview  of  the  Pensions  Act,    1871.     Pancha- 

NADAYYAN    V.     NlLAKAND.iYYAN 

I.  L.  R.  7  Mad.  191 

8.  ■ Gratuitous  pension. 

— Suit  for  share  of  annual  grant  made  by  Government. 
One  S,  a  servant  of  the  Delhi  Emperor,  having 
been  killed  in  Burdwan  while  fighting  for  his 
master,  the  Emperor  built  a  tomb  over  his  remains, 
and  made  a  grant  of  land  (five  mouzahs)  to  his 
family  for  the  purpose  of  maintaining  it  in  the 
manner  usual  amongst  Mahomedans.  This  grant 
was  subsequently  confirmed  to  a  descendant  of  S 
and  his  heirs.  Some  years  later  the  land  came 
into  the  possession  of  the  Raja  of  Burdwan,  who 
paid  to  the  grantees  a  certain  sum  of  money 
annually.  When  the  perpetual  settlement  was 
made,  the  British  Government  continued  the  pay- 
ment on  account  of  the  Raja,  in  whose  zamindari 
four  of  the  five  mouzahs  were  incorporated. 
Owing  to  disputes  in  the  family,  a  reference 
was  made  to  Government,  who  reduced  the  money 
payment  and  appointed  a  mutwalli  for  the  tomb. 
One  of  the  descendants  of  S  then  sued  the  Govern- 
ment and  the  mutwalli  for  a  share  of  this  annual 
payment.  Held,  that  the  grant  to  S's  family 
was  not  a  gratuitous  pension  or  allowance,  and  that 
the  money  payment  by  the  zamindar  of  Burdwan 
was  rent  justly  due  to  them  for  the  use  and 
occupation  of  their  land,  and  that  the  fact  of  the 
payment  being  continued  by  Government  did  not 
alter  its  nature.  Accordingly  the  suit  was  not 
barred  bv  Regulation  XXIV  cf  1793  or  Act 
XXIII  of  1871.  Hazara  Begum  v.  Collector 
OF  Burdwan  ...         23  W.  R.  378 

9.  ,^ Grant  by  Nawab  of 

Carnatic,  resumption  of — Substitution  of  money 
payment — Suit  to  recover  share  of  money.  A  jaghir, 
having  been  granted  by  the  Nawab  of  the  Carnatic 
for  the  support  of  the  grantee  and  his  relatives, 
was  resumed  by  Government,  and  a  money  pay- 
ment, equivalent  to  the  rent,  substituted.  Held, 
that  a  suit  by  a  relative  of  the  original  grantee 
to  recover,  as  arrears  of  his  share,  money  received 
by  the  representative  of  the  grantee,  was  barred 
by   s.  4  of   the    Pensions  Act,    1871.     Mahommed 

ISAACK  MUSHYACK  V.  AZEEZOON  NiSSA  BeGUM 

I.  li.  R.  4  Mad.  341 


10. 


Suit  to  recover 


matam  service  inam  lamls  yranted  for  support  of  tem- 
ple. A  suit  by  a  lessee  of  the  holders  of  a  nmtam 
service  inam  (religious  endowment  for  the  support 
of  the  family  of  the  grantees  and  of  a  temple)  to 
recover  the  inam  lands  from  strangers  is  not 
barred    by   the   provisions   of   the   Pensions   Act, 

1871    KOLANDAI  MUDALI  V.   SaNKARA  BhARADHI 

I.  L.  R.  5  Mad.  302 
11,  Religious  endow- 
ment— Personal  grant.  When  the  object  of  the  en- 
dowment was  to  provide  for  certain  religious  and 
pious  purposes : — Held,  that  the  provisions  of  the 
Pensions  Act  were  not  applicable  to  it.  "  Pension 
and  grants  "  in  that  Act  meant  personal  grants. 
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DIGEST  OF  CASES. 


(     9406     ) 


PENSIONS    ACT      (XXIII    OF    1871)— 
contd. 

8.  4—  contd. 

md   not    grants  to    endowments.     Secketaby  of    ; 
State  for  India  v.  Abdul  Hakkim  Khan 

I.  li.  R.  2  Mad.  294 

12. Yaumia  granted  to 

mosque — Jurisdiction  of  Civil  Court.     S.  4  of  the 
Pensions  Act,  1871,  provides  that  no  Qvil  Court    ' 
shall  entertain  any  suit  relating  to  any  pension  or 
grant    of    money    or    land-revenue    conferred    or 
made  by  the  British  or  any  former  Government, 
whatever    may    have    been    the   consideration    for    \ 
any  such  pension  or  grant  and,  whatever  may  have    i 
been  the  nature  of  the  payment,  claim  or  right  for 
which  such  pension  or  grant  may  have  been  sub- 
stituted.    Held,  that  a  yaumia  allowance  granted 
to  a  religious  institution  did  not    fall   within   the 
purview    of    the    Pensions    Act.     AxHAvr.AiLA   v. 
GousE        .         .         .        I.  L.  E.  11  Mad.  283 


—  Grant  of  villages 


13.  

enabling  grantee  to  receive  the  land-revenue.  Suit 
to  recover  a  moiety  at  two  villages  granted  as  a 
jaghir.  Held,  that,  as  the  original  grant  was  rot 
of  the  free-hold  or  full  ownership  in  the  soil,  the 
suit  was  barred  by  s.  4  of  the  Pensions  Act,  1871. 
Rama  v.  Subba  .        .         .  I.  L.  R.  12  Mad.  98 

14.  —    Jurisdiction       of 

Ciiil  Court — Suit  against  Government  for  inam  lands 
and  mokasa  amah — Bom.  Reg.  XXIX  of  1827, 
8.  6 — Bombay  Revenue  Jurisdiction  Act  (X  of 
1876),  s.  4 — Mokasa  amals,  meaning  of.  In  1826 
A  obtained  a  decree  on  a  mortgage,  awarding 
him  possession  and  enjoyment  of  certain  inam 
property,  consisting  of  lands  and  of  cash  allowances 
annually  paid  from  the  Government  treasury, 
called  mokasa  amals.  A  and  his  successors 
continued  in  possession  down  to  1852,  when  the 
inam  was  attached  on  behalf  of  Government 
pending  an  inquiry,  under  Bombay  Act  XI  of 
1852,  into  the  title  of  the  holder  of  the  inam. 
The  attachment  remained  in  force  till  1865, 
when  Government  finally  decided  that  the  inam 
property,  with  the  exception  of  a  certain  portion, 
should  be  restored  to  those  from  whose  jwssession 
it  had  been  taken  in  1852.  Thereur)on  D,  the 
successor  in  interest  of  A,  applied  to  the  Collector 
to  be  restored  to  possessi(fn.  The  Collector  refused. 
D  therefore  sued  him  for  arrears  of  the  mokasa 
amah,  and  obtained  a  decree  in  1868.  Thereafter 
D  did  not  receive  any  payment  from  the  Govern- 
ment treasury.  In  1883  D  filed  the  present 
suit  against  Government  to  recover  possession  of 
the  inam  lands  together  with  arrears  of  the  amals. 
Held,  that  the  suit  against  Government  was  not 
cognizable  by  the  Civil  Courts  both  under  the 
Pensions  Act  (XXIII  of  1871),  s.  4,  and  under 
the  Bombay  Revenue  Jurisdiction  Act  (X  of  1876), 
8.  4.  Both  these  Acts,  though  not  retrospective 
in  their  operation,  still  do  not  create  rights  to  relief 
against  the  Government  where  none  subsisted 
before.  Accordingly,  the  suit,  being  barred  under 
[Bombay  Regulation  XXIX  of  1827,  was  equally 

barred  under  the  later  Acts  XXIII  of  1871  and  X 


PENSIONS      ACT     (XXIII     OF    1871) 
contd. 

■ s.  4 — contd. 


of  1876.  SrvBAM  Dixkab  Gharpuray  v.  Secre- 
tary OF  State  for  India  L  L.  R.  11  Bom.  222 

15.  Jurisdiction     of 

Civil  Court — Abkari  revenue — Inamdar,  right  of,  to 
abkari  revenue  under  grant  from  Peshwa.  The 
Peshwa's  Government  granted  in  inam  to  the 
plaintiff's  ancestor,  by  sanad,  the  villages  of  Golap 
and  Randpar.  The  sanad  granted  "  water,  trees, 
grass,  wood,  quarries,  mines,  buried  treasure,  pre- 
sent and  future  cesses  and  taxes  and  assessments." 
The  plaintiff  brought  the  present  suit  to  recover 
from  the  defendant  a  part  of  the  abkari  revenue 
for  1884-85  and  1885-86.  He  contended  that  the 
revenue  derived  by  the  Government  for  tapping 
trees  in  the  villages  aforesaid  was  a  tax  ^^ithin 
the  contemplation  of  the  grant.  Held,  that  the 
Court  had  no  jurisdiction  to  entertain  the  suit 
under  the  Pensions  Act  (XXIII  of  1871 ).  The  tax 
in  question  was  a  money  tax,  and  as  soon  as  it  was 
imposed,  the  grant,  if  it  entitled  the  inamdar  to  the 
tax,  operated  as  a  grant  of  the  money  to  be  derived 
from  the  tax,  and  was  therefore  within  the  spirit,  if 
not  the  letter,  of  the  Pensions  Act,  the  object  of 
which  was  to  reserve  to  the  Government  the  deter- 
mination of  all  questions  affecting  grants  of  money, 
the  bestowal  of  which  was  an  act  of  grace  or  State 
policy  on  the  part  of  the  ruling  power.  Janardhan 
Bhaskar  v.  Secretary  of  State  for  India 

I.  L  R.  14  Bom.  573 


16. 


"  Civil  Court  "- 


Claim  to  percentage  of  forest  income — Forest  Settle- 
ment officer.  A  Forest  Settlement  officer  has  no 
jurisdiction  to  entertain  a  suit  in  which  a  claim  to  a 
percentage  of  forest  income  is  made,  and  such 
a  suit  brought  by  discharged  forest  kamams  is 
barred  by  s.  4  of  the  Pensions  Act.  A  Forest 
Settlement  officer  is  a  Civil  Court  for  the  purposes 
of  the  Pensions  Act.  Secretary  of  State  for 
India  r.  Vydia  Pillai.        I.  L.  R.  17  Mad.  183 


17. 


.  Kulkarni  vatan- 


Suit  for  partition  and  declaration  of  right  to 
a  specific  share  in  the  vatan  and  to  officiate — Money 
grant — Vatan  consisting  exclusively  of  cash  allow- 
ance. A  suit  for  a  declaration  that  the  plaintiffs 
are  vatandars  of  a  share  of  a  moiety  of  a  kulkarni 
vatan  consisting  exclusively  of  a  cash  allowance 
from  Government  is  not  a  suit  relating  to  a 
"  money  grant  "  within  the  contemplation  of  s.  4 
of  the  Pensions  Act  (XXIII  of  1871).  Go^^ND  Sita- 
RAM  v.  Bapuji  Mahadeo      I.  Li.  R.  18  Bom.  516 


18. 


and      8.   6 — Suit 


for     mali' 
In    a  suit 


kana  tcithout  certificate  of  Collector 
against  the  Raja  of  Palghat  and  other  members  of 
his  family  for  a  declaration  of  the  plaintiffs  status 
as  the  third  Raja,  and  to  recover  a  sum  of  money 
payable  to  him  as  such  on  account  of  his  share  of 
malikana,  it  appeared  that  the  plaintiff  had  obtain- 
ed no  certificate  under  the  Pensions  Act.  1871,  s.  6. 
Held,  that  the  suit  was  not  maintainable.  Andi 
AcHEN  r.  KoMBi  Achen  .    I.  L.  R.  18  Mad.  187 
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PEWSIONS    ACT     (XXIII     OT    1871)— 

contd. 
s.  4 — contd. 


19. 


and  s.    3 — Jurisdiction  of  Civil 


Court — Certificate  of  Collector  to  precede  suit  for 
malikana  payable  by  Government.  A  village,  part 
of  an  estate,  had  been  made  over  to  the  Govern- 
ment by  parties,  who  in  consideration  received  a 
malikana  in  perpetuity,  or,  in  other  words,  a 
grant  of  a  portion  of  the  revenue  in  lieu  of  their 
proprietary  right.  Held,  that  the  right  to  the 
malikana  was  on  the  construction  of  ss.  3  and  4  of 
the  Pensions  Act  (XXIII  of  1871),  in  the  absence 
of  a  certificate  obtained  under  that  Act,  excluded 
from  judicial  cognizance  in  this  suit.  Vasudev 
Sada  Shiv  Nodak  v.  Collector  of  Batnagiri,  I.  L.  B. 
2  Bom.  99  :  L.  B.  -i  I.  A.  119,  and  Naharaval  Mohan 
Singji  Joysingji  v.  Government  of  Bombay,  I.  L.  B. 
5  Bom.  408  :  L.  B.  8  I.  A.  77,  referred  to  and  ap- 
proved.    Deo  Kuak  v.  Man  Ktjab 

I.  li.  B.  17  All.  1 
li.  R.  21 1.  A.  148 

20. Meaning    of     the 

word  "  pension  " — Suit  for  a  cash  allowance  payable 
by  an  inamdar — Necessity  of  Collector's  certificate. 
Plaintiff  sued,  as  the  trustee  of  a  devasthan,  to  re- 
cover the  amount  of  a  cash  allowance  attached  to 
the  worship  of  certain  idols  in  the  village  of  Ankli. 
The  plaintiff  alleged  that  the  defendant,  who  was 
the  inamdar  of  the  village,  received  its  revenues 
subject  to  the  payment  of  the  allowance  in  ques- 
tion, and  that  he  had  wrongfully  appropriated  the 
latter  for  the  three  years  preceding  suit.  Held, 
that  the  allowance  in  question  was  "  a  grant  of 
money  "  within  the  meaning  of  s.  4  of  the  Pen- 
sions Act  (XXIII  of  1871),  and  that  the  suit 
would  not  lie  in  the  absence  of  the  Collector's 
certificate,  though  Government  was  not  a  party  to 
the  suit.    Vyais'kaji  v.  Saejarao  Apajikao 

I.  li.  B.  16  Bom.  537 

21. Suit   relating  to 

right  of  management  of  saranjam  lands.  Where  a 
suit  was  brought  in  relation  to  the  management  of 
saranjam  lands  : — Held  that  the  suit  was  prima 
facie  one  not  included  in  the  Pensions  Act. 
Keshaveav  v.  Ganpatbao  Nilkanth  Nagabkar 
I,  L.  B.  16  Bom.  596 

22. Collector'' s  certifi- 
cate— Execution  of  decree — "  Suit  " — Desaigiri  hak, 
sale  of.  The  word  "  suit  "  in  s.  4  of  the  Pensions 
Act  (XXIII  of  1871)  does  not  include  execution 
proceedings.  The  Collector's  certificate  is  not 
necessary  to  validate  the  sale  of  a  desaigiri  hak  in 
execution  of  a  decree.  Vajiram  Bhagvan  v. 
Eanchoedji  Gopalji     .     I.  li.  B.  16  Bom.  731 


23. 


Cash  allowance 


alJoued  to  worship  of  idol — Personal  grant.  A  plaint- 
iff claimed  to  be  a  co-trustee  of  certain  dargas  and 
entitled  to  a  share  in  the  management  and  in  the 
profits  thereof,  which  consisted  of  a  certain  cash 
allowance  from  Government.  He  sued  the  defend- 
ants for  an  account  and  for  the  recovery  of  his  share. 
Held,  that  the  suit,  so  far  as  it  related  to  the  cash 
allowance  from  Government,  required  a  certificate 


PENSIONS     ACT      (XXIII    OF    1871)— 

contd. 

S-  4 — contd. 

under  s.  4  of  the  Pensions  Act  (XXIII  of  1871).  A 
cash  allowance  attached  to  the  worship  of  an  idol 
is  a  grant  of  money  within  the  meaning  of  s.  4  of 
the  Pensions  Act,  1871.  The  Pensions  Act  applies 
to  religious  endowments  as  well  as  to  persona] 
grants.  Vyankaji  v.  Sarjarao  Apajirao,  I.  L.  B. 
16  Bom.  537,  concurred  in.  Niya  Vali  Ulla  v. 
Bava  SahebSanti  Miya  .  I.  L.  R.  22  Bom.  496 


24. 


Suit    relating    tc 


inam  land  granted  before  the  time  of  the  British 
Government — Confirmation  of  inam.  Early  in  the 
eighteenth  centiiry  two  villages  were  granted  by  the 
zamindars  of  Sivaganga  and  Guntamanaikanur  tc 
the  last  of  the  Naik  rulers  of  Madura  for  the  main- 
tenance of  the  rank  and  dignity  of  his  family  whict 
was  now  represented  by  the  plaintiffs  and  defend- 
ants Nos.  1  to  23.  The  property  was  long  managed 
by  the  representative,  tor  the  time  being,  of  the 
senior  line.  In  1844  one  of  the  junior  members 
instituted  a  suit  for  partition,  which  terminated  in 
a  decree  declaring  the  corpus  of  the  property  to  be 
indivisible  and  the  annual  produce  to  be  divisible 
in  certain  shares.  Subsequently  in  1857  a  compro- 
mise was  entered  into,  by  which  the  parties  agreed 
to  vary  the  distribution  of  the  sharers,  but  they 
agreed  that  the  management  of  the  estate,  indivi- 
sible and  inalienable,  should  continue  to  be  vested 
in  tl.e  eldest  line  subject  to  certain  supervision  on 
the  part  of  the  other  members.  The  compron  ise 
was  long  acted  upon  by  the  family  ;  but  in  1892  the 
representative  of  the  senior  line  died,  leaving  only 
his  widow  and  infant  sons.  The  widow,  as  guardian 
of  the  elder  son,  then  entered  on  the  management, 
and  being  gosha,  delegated  it  to  a  stranger.  The 
plaintiffs,  representing  a  junior  line,  now  sued  foi 
the  removal  of  these  persons  from  management  and 
the  appointment  of  another  manager,  alleging  both 
that  they  had  no  right  to  the  managership  and  that 
they  had  been  guilty  of  mismanagement.  All  the 
members  of  the  family  were  made  parties  to  the  suit. 
It  appeared  that  the  plaintiffs  had  not  received  their 
proper  share  of  the  produce,  and  the  defendants  in 
management  denied  in  the  pleadings  their  right 
thereto.  The  plaintiffs  had  not  obtained  a  certifi- 
cate from  tl:e  Collector  under  the  Pensions  Act 
(XXIII  of  1871),  and  it  appeared  that  the  grant  ol 
the  villages  had  been  confirmed  as  an  inam  by  the 
British  Government.  Held,  that  the  suit  did  not 
fall  within  the  provisions  of  Pens^ions  Act,  s.  4,  and 
a  certificate  ot  the  Collector  was  accordingly  un- 
necessary. TiBTJMALAi  Naik  v.  Bangaru  Tibu- 
MALAi  Saubi  Naik  .     I.  L.  B.  21  Mad.  310 

25.  -   and  s.  6 — Jurisdiction  of  Civil 

Court — Omission  to  obtain,  previous  to  suit,  certifi- 
cate enabling  Court  to  entertain  suit — Effect  of 
certificate  granted  after  the  hearing.  Part  of  the 
property  in  suit  consisted  of  land  which  was 
assumed  in  the  Courts  below  to  be  held  on  terms 
bringing  it  within  the  Pensions  Act,  1871.  After 
the  judgment,  which  disposed  of  the  principal 
questions  in  the  case,  had  been  given,  final  judg- 


-l     9409     ) 


DIGEST  OF  CASES. 


(     9410     ) 


PENSIONS      ACT     (XXIII    OF    1871)— 

contd. 

s.  4 — contd. 

ment  was  suspended  upon  an  objection  that  no 
certificate  had  been  obtained  under  the  Act.  The 
certificate  having  been  then  obtained  and  delivered 
to  the  Court : — Held,  that  the  original  defect  did  not 
prevent  the  suit  proceeding.  Mahammad  Azmat 
Ali  Khan  v.  Lall.4  Begum  I.  Ij.  B.  8  Gale.  422 

li.  K.  9  I.  A.  8 


26. 


Collector's  certi- 


ficate— Certificate  not  obtained  when  suit  filed — Certi- 
ficate not  produced  at  hearing — Adjournment  asked 
for  and  refused — Certificate  accepted  in  appeal  and 
placed  on  record — Practice.  A  suit  under  the 
Pensions  Act  (XXIII  of  1871)  is  not  bad  aft  tm«to 
by  reason  of  its  being  filed  without  a  Collector's 
certificate.  Where  at  the  hearing  of  such  a  suit 
the  necessary  certificate  was  not  produced  : — Held, 
that  the  Judge  ought  to  have  granted  the  plaint- 
iffs' application  for  an  adjournment,  in  order  that 
the  certificate  might  be  obtained  and  produced. 
JuaJi  Peatapji  Raje  v.  Balkrishna  Mahadeo 

I.  li.  E.  17  Bom.  169 

27. and  s.  9 — Grant  of  land-revenue 

— Suit  hy  assignees,  zamindars,  for  arrears — 
Right  of  plaintiffs  admitted  by  Government — 
Want  of  Collector's  certificate,  effect  of.  The 
sections  of  the  Pensions  Act  (XXIII  of  1871) 
restricting  the  jurisdiction  of  the  CivU  Courts  to 
entertain  suits  relating  to  pensions  of  grants  of 
money'  or  land- revenue  must  be  construed  strictly. 
Held,  that  a  suit  by  the  assignees  from  Government 
of  land-revenue,  whose  rights  were  admitted  by 
Government,  to  recover  arrears  from  persons 
admittedly  liable  to  pay  revenue  to  somebody, 
but  who  disputed  plaintifi's  right  thereto,  came 
within  s.  9  of  the  Pensions  Act  (XXIII  of  1871)  and 
was  not  barred  by  ss.  4  and  6  by  reason  of  no  certi- 
ficate having  been  obtained  as  therein  provided. 
Nagar  JIal  v.  Ali  Ahmad  .  I.  L  R.  10  All.  396 

Suit  in  Court  of 


28. 

Agent  for  Sirdars  in  the  Deccan — Bom.  Reg.  XXIX 
of  1827,  ss.  4  and  P.— Bom.  Reg.  II  of  1S27— 
Certificate  of  Collector.  A  suit  brought  against  a 
sirdar  in  the  Court  of  the  Agent  for  Sirdars  in  the 
Deccan,  of  the  class  specified  in  s.  4  of  the 
Pensions  Act  (XXIII  of  1871),  requires  a  Collector's 
certificate  as  provided  by  s.  6  of  that  Act.     Daji 

NiLKANTH     NaGARKAR    V.     GaKPATRAO    NiLKANTH 

Nagarkar        .         .  I.  li.  B.  17  Bom.  224 


29. 


"  Relating    to," 


<ionstrtiction  of — Grant — Civil  Courts — Jurisdiction. 
S.  4  of  the  Pensions  Act  (XXIII  of  1871),  con- 
strued strictly  as  it  must  be,  is  entirely  silent  as  to 
suits  to  recover  possession  of  land,  the  revenue  of 
which  has  been  remitted.  The  words  "  no  Civil 
Court  shall  entertain  any  suit  relating  to  any  pen- 
sion or  grant  of  money  or  land  revenue,"  occurring 
in  the  section,  cannot,  without  a  manifest  strain 
of  words,  cover  a  suit  to  recover  the  possession  of 
land  or  to  obtain  a  declaration  of  a  right  to  hold 
land.     The  phrase  "  relating  to,"   as  occurring  in 


PENSIONS    ACT     (XXIII     OF     1871)— 
ccmtd. 

.  8.  ^— contd. 


an  enactment  restrictive  of  the  right  to  sue,  must 
be  construed  strictly,  i.e.,  in  favour  of  the  right 
to  proceed.  Balvant  Ramchandra  v.  Secretary 
OF  State  (1905)   .         .     I.  L.  K.  29  Bom.  480 


30. 


"  Suit  " — Exe- 


cution proceedings — Payment  of  annuity  charged  on 
Saranjam  lands — Liability  of  the  son  of  the  grantor 
to  make  the  payment — Partition  of  family  property 
— Income  of  a  Saranjam  village — Conciliation  agree- 
ment— Dekkhan  Agriculturists'  Relief  Act  (XVII  of 
1879),  s.  44 — Decree.  A  conciliation  agreement 
was  filed  in  Court  on  the  16th  June  1882,  under  s. 
44  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879).  It  effected  partition  of  family 
property  between  the  brothers  A  and  N.  Under 
the  agreement  A  undertook  to  pay  to  N  R456-0-6 
every  year,  and  for  the  convenience  of  the  parties 
this  was  to  come  out  of  the  Saranjam  lands,  which 
had  fallen  to  the  share  of  A.  The  payment  was 
regularly  made  during  thfe  lifetime  of  A,  and  after 
his  death  T,  the  son  of  A,  continued  to  make  the 
payment  till  1899,  when  he  stopped  making  any 
more  payments.  B,  the  son  of  N,  who  hdd  died, 
then  filed  a  darkhast  to  enforce  the  payment  of 
1889-1900.  T  objected  to  this  darkhast  on  two 
grounds  :  (i)  that  a  certificate  under  the  Pensions 
Act  (XXIII  of  1871)  was  necessary  ;  and  (ii)  that 
A's  interest  having  terminated  with  his  death, 
the  Saranjam  must  be  considered  as  a  fresh  grant 
to  the  son,  who  was  not  liable  to  continue  the 
payment.  Held,  (i)  that  a  certificate  under  the 
Pensions  Act  (XXIII  of  1871)  was  not  necessary, 
for  the  word  "  suit  "  in  s.  4  of  the  Act  does  not 
include  execution  preceedings.  Vajiram  v.  Ran- 
chordji,  I.  L.  R.  16  Bom.  731,  followed ;  (ii)  that  A 
was  a  trustee  in  respect  of  the  R456-0-6  for 
Narayan,  the  obligation  to  pay  which  would 
attach  to  the  succeeding  holders  of  the  Saranjam 
and  it  followed  that  N  and  his  descendants  would 
have  the  right  to  call  upon  A  and  his  descendants 
to  account  for  their  management  of  the  Saranjam 
and  pay  to  them  R456-0-6  per  annum.  A  consent 
decree  can  only  be  set  aside  upon  the  same  grounds 
as  an  agreement  can  be  set  aside,  e.g.,  fraud  or 
mistake  or  misrepresentation.  Per  Batty,  J. — "A 
Court  executing  a  decree  cannot  question  the  juris- 
diction of  the  Court,  which  passed  it."  "  The  pre- 
sent application  in  no  way  affects  property  falling 
within  the  purview  of  the  Pensions  Act,  but  seeks 
enforcement  against  the  general  assets  of  the 
judgment-debtor,  whose  liability  under  the  decree 
is  not  made  a  charge  on  the  Saranjam  or  cash 
allowance  at  all."  That  liability  appears  to  have 
been  imposed  and  accepted  not  as  effecting  any 
partition  of  the  Saranjam  property,  but  for  the 
purpose  of  effecting  equality  in  the  partition  of 
non--aranjam  property,  the  Saranjam  property 
being  merely  indicated  as  a  fund  available  to  the 
defendant  for  the  purpose  of  discharging  that 
liability.     Teimbakrao  v.  Balvantrao  (1905) 

I.  Ii.  R.  30  Bom.  101 
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PENSIONS     ACT     (XXIII     OF    1871)- 

contd. 


s.  4 — concld. 


31. 


Cash    allowance 


from  Government — Suit  to  recover  a  sum  of  money 
from  the  cash  allowance — Suit  based  upon  an  agree- 
ment. The  plaintiff  sued  to  recover  a  sum  of  money 
as  the  amount  of  her  maintenance.  She  claimed 
under  an  agreement  whereby  the  defendants  agreed 
to  pay  her  R52  every  year  for  her  maintenance  out 
of  a  cash  allowance  which  was  received  by  the 
latter  from  Government.  It  was  objected  to  the 
suit  that  it  was  bad  in  absence  of  a  certificate  from 
the  Collector  under  s.  4  of  the  Pensions  Act,  1871. 
Held,  that  the  suit  could  not  be  taken  cognizance 
of  without  a  certificate  under  s.  4  of  the  Pensions 
Act  (XXIII  of  1871).  The  words  of  the  section 
were  wide  enough  to  include  any  suit  to  enforce 
such  a  claim  provided  it  related  to  a  pension 
or  grant  of  money  or  of  land  revenue  ;  it 
was  "immaterial  whether  the  claim  was  based  on 
an  agreement  between  the  parties  or  arose  out  of 
any  other  legal  right  or  liability  and  whether  it 
was  a  claim  for  a  shai^by  way  of  partition  or 
maintenance  or  otherwise.  Damodar  v.  Satya- 
BHAMA  Bai  (1907)  .         .    I.  L.  R.  31  Bom.  512 

32. Act  does  not  apply 

to  endowment  for  pious  or  religious  purposes.  En- 
dowments for  religious  or  pious  purposes  do  not 
fall  within  the  purview  of  s.  4  of  the  Pensions  Act 
and  Civil  Courts  have  jurisdiction  to  entertain  suits 
in  respect  of  such  grants  made  by  Government. 
^ubrahmania  v.  Secretary  of  State  for  India,  I.  L.  R. 
6  Mad.  361,  referred  to.  Athavulla  v.  Gouse, 
I.  L.  R.  n  Mad.  283,  referred  to.  Miya  Vali  Vila 
V.  Sayad  Bava  Santi  Miya,  I.  L.  R.  22  Bom.  496, 
dissented  from.  Venkateswara  Aiyar  v.  Secre- 
tary OF  State  for  Ikdia  (1907) 

I.  li.  E.  31  Mad.  12 


33. 


—  ss.  4  and  6 — Pension — Right  to 


receive  land-revenue  granted  by  Government  as  a 
reward — Mortgage  of  right — Suit  for  foreclosure — 
Certificate  of  Collector  not  iorihcoming — Procedure. 
S.  4  of  the  Pensions  Act,  1871,  applies  to  a  herit- 
able right  to  receive  land-revenue  granted  by  the 
Government  as  a  reward  for  services  rendered. 
Where,  therefore,  such  a  right  to  receive  land- 
revenue  was  included  along  with  other  property 
in  a  mortgage  upon  which  a  suit  for  foreclosure 
was  brought,  it  was  held,  that,  as  regards  the  right 
to  receive  land-revenue  the  suit  would  not  lie  in 
the  absence  of  the  certificate  required  by  s.  6  of  the 
Pensions  Act ;  and,  time  having  been  granted  for 
the  production  of  the  necessary  certificate,  which 
was  not  produced,  the  dismissal  of  tlie  suit  quoad 
hoc  was  sustained^  Jijaji  Pratabji  Raje  v.  Balkrish- 
na  Mahadeo,  I.  L.  R.  17.  Bom.  169,  followed. 
Ihtisham  Ali  v.  Sham  Sundar  (1902) 

I.  L.  R.  25  All.  73 

—  ss.  4,  11— 

See  Attachment        .     8  C.  W.  N",  665 
8.  6 — Suit  for  a  declaration  of  title 


to  stanom  of  fifth  Raja  of  Palghat.     Suit  to  declare 
plaintiff's    title    to    the   stanom    of   fifth  Raja  of 


PENSIONS      ACT     (XXIII    OF    1871)- 

contd. 

s.  6 — concld. 


Palghat ;  the  first  Raja  (defendant  No.  1)  received 
a  malikhana  allowance  from  Government  payable 
to  the  various  stanomdars,  but  had  refused  to  pay 
to  plaintiff  the  fifth  Raja's  share.  Held,  that  the  suit 
was  not  one  relating  to  any  pension  or  grant  of 
money  or  land  revenue  conferred  by  Government, 
but  was  merely  a  suit  for  a  declaration  as  to  the 
plaintiff's  status  ;  and  the  Pensions  Act,  s.  6,  was 
therefore  not  applicable  to  the  case.  Kombi  v. 
Atjxdi  .         .         .        I.  L.  R.  13  Mad.  75 

Mortgage  of  desai- 


giri  hak — Suit  by  mortgagee  without  certificate  of 
Collector — Sale  in,  execution  of  dcree  parsed  in  sucfi 
suit — Title  of  pnchaser — Jurisdiction — Res  judicata 
—Estoppel.  Where  the  mortgagee  of  a  desaigiri, 
hak,  without  obtaining  the  Collector's  certificate 
under  s.  6  of  Act  XXIII  of  1871,  sued  the  represen- 
tative of  the  mortgagor  to  enforce  the  mortgage- 
debt  by  a  sale  of  the  hak,  and  obtained  a  decree- 
without  jurisdiction  : — Held,  that  the  proceedings  ia 
the  suit^  were  without  jurisdiction,  and  that  the- 
decree  could  not  constitute  the  basis  of  any  title, 
or  estop  the  representative  from  suing  for  a  declara- 
tion of  his  right  to  the  hak  as  a  life-holder  as  against 
the  purchaser  at  the  auction  sale  held  in  execution 
of  the  decree.  Radhabhai  v.  Anantram  Bhagvant, 
1.  L.  R.  9  Born.  198,  followed.  Vasanji  Haribhai 
V.  Lalltt  Akhu         .         ,     I.  li.  R.  9  Bom.  285- 


3. 


Collector — Certi- 


ficate— Civil  Court — Suit  to  recover  share  of  allowance 
for    particular    years — Certificate   referring    only    to 
some  years.     A  certificate  granted  by  the  Collector 
under  the  Pensions  Act  (XXIII  of  1871)  authorized 
the  plaintiff  to  recover  his  share  in  the  allowance 
for  the  years  1889-90  to  1896-97.     On  the  strength 
of  this  certificate,  the  plaintiff  brought  a  suit  to 
recover  his  share  of  the  allowance  for  the  years 
covered  by  the  certificate  and  also  for  the  year  1897- 
98.    The  lower  Appellate  Court  disallowed  plaintiff's 
claim  so  far  as  it  related  to  the  year  1897-98,  on  the 
ground  that  that  year  was  not  mentioned  in  the  i 
certificate.     Held,  that  the  certificate  given  by  the- 
Collector  might  refer  only  to  the  plaintiff's  share  in  i 
the  allowance  for  particular  years,  but  if  the  Col- 
lector permitted  the  plaintiff  to  establish  his  right  to-ii 
a  share  in  a  Civil  Court,  the  plaintiff  was  not  bound  i 
under  the  Pensions  Act  to  get  a  certificate  for  each. 
year's  allowance  before  suing  for  it.     The  general; 
right  being   allowed  and  established,   the  right  to 
each  year's  share  follows  as  consequent  upon   it. 
Krishnaji  Sakharam  v.  Anant  (1904) 

I.  L.  R.  28  Bom.  241.^ 

4. Pension — Defini- 
tion— Grard  of  village  tipon  payment  of  a 
quit  rent — Construction  of  document.  The  common 
ancestor  of  the  parties  to  a  suit  for  partition 
of  immoveable  property  had  obtained  one- 
of  the  villages,  which  were  the  subject  of 
the  suit  by  grant  from  the  Maharaja  Scindhia. 
in  1866.  In  1861  this  grant  had  been  confirmed  by 
the  British  Government  by  means  of  a  sanaa- 
which  contained  the  following  material  provision^ 
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PENSIONS    ACT      (XXIII     OF    1871)— 

contd. 
... 8.  6 — concld. 

There  was  a  declaration  that  the  village  in  question 
shall  be  continued  by  the  British  Government 
to  the  grantee  and  his  heirs  inclusive  of  all  lands, 
allowances  and  rights  belonging  to  others,  so  long  as 
he  and  his  heirs  shall  continue  loyal  to  the  British 
GJovernment  and  shall  pay  R800  to  Government  as 
quit  rent.  The  smiad  further  contained  a  guarantee 
against  any  further  payment  by  the  holder  on 
account  of  Imperial  Land  Revenue  beyond  the 
amount  specified,  and  a  declaration  that  the  village 
and  its  holder  shall  be  liable  for  any  local  taxation, 
which  may  be  imposed  in  the  district  generally. 
Held,  that  these  provisions  did  not  amount  to  a 
grant  of  land  revenue  and  the  grant  did  not  there- 
fore fall  within  the  purview  of  the  Pensions  Act, 
1871.  Ravji  Narayan  Mandlik  v.  Daduji  Bapitji 
Dtsai,  I.  L.  R.  1  Bom.  523,  referred  to.  Ga^'PAT 
Rao  v.  Axaxd  Rao  (1905)    I.  L.  R.  28  All.  104 

s.  7— 

See  Mahomeda:n-  Law — Gift — V.alidity. 
L  L.  R.  9  All.  213 

1-    ■  S.  ll-jToda  garas    hak — Liability 

to  attnchnent — Attachment.  A  toda  garas  hak  is 
not  exempted  from  attachment  under  a  decree  of  a 
avil  Court  by  s.  11  of  the  Pensions  Act  of  1871. 
The  word  "  pension  "  in  s.  11  of  the  Pensions  Act 
is  used  in  its  ordinary  and  well-known  sense, 
viz.,  that  of  a  periodical  allowance  or  stipend 
granted,  not  in  respect  of  any  right,  privilege, 
perquisite,  or  ofiSce,  but  on  account  of  past  service 
or  particular  merits,  or  as  compensation  to  dethron- 
ed princes,  their  families,  and  dependants.  A 
toda  garas  hak  does  not  come  within  the  meaning 
of  the  word  "  pension  "  which  denotes  something 
different  from  "  a  grant  of  money  or  revenue  "  as 
defined  in  s.  .3  of  the  Act.  Secretary  of  State 
FOR  India    v.  Khemchakd  Jeychaxd 

I.  Ij.  R.  4  Bom.  432 


2. 


Attachment  of  bonus 


— Liability  to  attachment.  A  bonus  granted  by 
Government  in  addition  to  a  pension  to  an  oflScer 
compulsorily  retired  on  account  of  reductions  in  the 
public  service  is  not  a  pension  within  the  meaning 
of  the  Pensions  Act,  1871,  s.  II,  and  was  liable  to 
attachment  in  execution  proceedings  begun  prior 
to  June  I,   1882.     Khasim  v.  Carlier 

I.  L.  R.  5  Mad.  272 

-,    ,• Civil     Procedure 

Code  {Act  XIV  of  1882),  s.  266  (g)~Attachment  of 
pensions  payable  to  descendants  of  reigning  family 

in    Ceylon — Pensions   payable    in    British   India 

Validity  of  attachment.  Certain  descendants  of 
the  family  which  formerly  reigned  in  Ceylon 
resided  in  British  India,  where  the  Collector  of 
the  district,  on  behalf  of  the  Government  of  India, 
paid  them  pensions.  Apparently,  though  this 
was  not  proved,  the  cost  of  these  pensions  was 
ultimately  defrayed  by  the  Government  of  Ceylon. 
These  pensions  were  attached  in  execution  of  certam 
decrees.  Upon  application  being  made  by  the  pen- 
sioners to  have  the  attachments  set  aside  -.—Held, 


PENSIONS      ACT     (XXIII     OF    1871)— 

contd. 

8.  11 — concld. 


that  the  pensions  were  exempt  from  attachment,  as 
being  "  political  pensions  "  within  the  meaning  of 
s.  266  (g).  Per  Sir  Arnold  White,  C.J.— If  the 
Government  of  India  were  to  be  regarded  as  merely 
the  agent  of  the  Cej'Ion  Government  for  the  purpose 
of  paying  the  pensions,  the  Courts  of  British  India 
would  have  no  jurisdiction  to  proceed  by  way  of 
attachment,  ^ince  the  rights  of  the  pensioners 
(assuming  them  to  be  enforceable  at  law)  would 
only  be  enforceable  in  Ceylon.  Ghansham  Lai  vt 
Bhansali,  I.  L.  R.  5  Bom.  249,  and  Bi-shambhar 
Nath  V.  hndud  Ali  Khan,  I.  L.  R.  18  Calc.  216, 
referred  to.  Mtjthtjsami  Naidt;  v.  Ai,agia 
Manavala  SniMALA  Raja  (1902) 

I.  li.  R.  26  Mad.  423 
4. Immovenhh  pro- 
perty granted  in  lieu  of  pension — Sot  a  pension — 
— Liable  to  attachment — Civil  Procedure  Code,  1SS2,. 
s.  266  ig).  Where  certain  immo%-eable  property 
was  granted  in  lieu  of  a  pension  and  the  sanad 
provided  that  upon  the  death  of  the  original  grantee 
the  estate  would  be  continued  in  perpetuity  in  the 
manner  of  an  hereditary  holding  (zamindari 
mauroosi)  and  at  the  desire  6f  the  grantee  revenue 
was  assessed  and  the  members  of  the  family  had 
treated  it  as  ordinary  zamindari  propertv,  subject 
simply  to  the  payment  of  Government*  revenue, 
held,  that  the  zamindari  so  granted  was  not  a  pen- 
sion within  the  meaning  of  s.  11  of  the  Pensions 
Act,  and  was  liable  to  attachment  and  sale  in 
execution.  Lachmi  Xarain  v.  Makund  Singh, 
I.  L.  R.  26  All.  617,  and  Secretary  of  State  far  India  v. 
Khemchand  Juychand,  I.  L.  R.  4  Bom.  432,  followed. 
Amna  Bibi  v.  NAjuiirxNissA  (1909) 

I.  L.  R.  31  All.  382 

!• s.    12 — Assignment      of     pension 

before  passing  of  Act.  On  the  12th  February  1865, 
A,  who  was  in  receipt  of  a  zihakhi  pension  from 
Government,  assigned  by  deed  a  portion  thereof  to 
his  wife  in  lieu  of  her  dower.  After  his  death, 
disputes  arose  between  the  wife  and  the  heirs  of  A 
in  regard  to  a  portion  of  the  amount  thus  settled  on 
her ;  and  she  instituted  a  suit,  on  a  certificate 
granted  by  the  Collector  under  s.  6  of  the  Pensions 
Act  (XXIII  of  1871),  in  which  she  prayed  for  a 
declaration  of  her  proprietary-  right  in  respect  of 
the  said  money,  and  of  her  power  to  transfer  the 
same.  Held,  that  the  assignment  of  the  12th  Febru- 
ary 1865,  having  been  made  before  the  passinaof 
the  Pensions  Act,  was  not  invalidated  by  s.  12  of 
that    Act,    which  had   no   retrospective  0]jeration. 

ImTIAZ  BeGAM  v.  LlAKAT-rX-XISSA  BeG-A3I 

I.  L.  R.  7  All.  886 

Reversing  on  a  re-hearing  of  the  case  (the  first 

hearing  having  been    c:  parte).     Imtiaz    Begam  r. 

LlAKAT-UN-NISSA  Begam        .      I.  Ij.  R.  6  All.  630 

2- Polit ical  pension  of 

Zamorin  of  Calicut — "  Payable  " — Power  of  dis-^ 
position  by  will.  The  Zamorin  of  Calicut,  whether 
he  be  or  not  a  member  of  a  kovilagom,  is  entitled 
to  dispose  of  the  separate  proijert}-  by  a  will.  The 
Zamorin,  by  his  will,  bequeathed  to  the  plaintiff 
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PENSIONS      ACT     (XXIII     OF     1871)— 

concld. 
s.  12 — concld. 

the  malikana  due  to  him  from  the  Government 
which  might  be  in  arrears  at  the  time  of  his  death. 
The  malikana  was  a  political  pension  of  R6,000  a 
month,  payable  quarterly.  The  Zamorin«died  on 
the  6th  of  August  1892.  The  plaintiff,  havmg 
obtained  a  certificate  under  Pensions  Act,  s.  6, 
now  sued  the  new  Zamorin  to  recover  the  pro- 
portionate amount  of  the  pension  for  the  current 
quarter  up  to  the  time  of  the  Zamorin's  death. 
Held,  that  the  plaintiff  was  not  entitled  to  recover 
the  amount  sued  for.     Sridevi  v.  Krishnan 

I.  L.  K.  21  Mad.  105 

_ — s.    14 — Rule     (6)     framed    under  the 

Act — Suit  for  recovery  of  varshasan  allowance — 
Collector's  certificate — Cancellation  of  certificate  by 
Revenue  Commissioner.  When  a  certificate  is 
granted  by  the  Collector  under  s.  6  of  the  Pensions 
Act  (XXill  of  1871),  the  presumption  is,  until 
the  contrary  is  shown,  that  the  order  for  granting 
the  certificate  was  made,  as  is  contemplated  by  the 
6th  rule  framed  under  the  Act,  with  the  previous 
sanction  of  the  Revenue  Commissioner  by  the 
Collector  himself,  i  ut  the  Revenue  Commissioner 
has  no  power  vested  in  him  to  cancel  a  certificate 
granted  by  the  Collector,  and  there  is  no  rule  which 
provides  for  the  revision  by  the  Revenue  Commis- 
sioner of  the  Collector's  action  in  granting  certificates 
or  for  the  cancellation  by  him  of  the  certificates 
granted  by  the  latter.  Bhimbhat  Gotkhandi  v. 
Bhikambhat  .         .     I.  L..  B.  23  Bom.  676 

PEON. 

See  Arrest — Criminal  Arrest. 

I.  L.  R.  27  Calc.  457 

See  Penal  Code,  s.  186. 

I.  L.  R.  22  Calc.  596  ;  759 

See  Public  Servants. 

I.  L.  R.  28  Calc.  344 

1. Appointment  of — Nazir,  power  of 

—Beng.  Act  V  of  1863,  ss.  3,  12.  By  Bengal  Act  V 
of  1863  the  appointment  of  peons  was  vested  in 
the  Nazir,  subject  to  the  approval  of  the  Judge,  by 
whatever  title  designated  (ss.  3  and  12),  and  no 
superior  authority  was  competent  to  control  such 
appointment  or  to  restrict  the  choice  of  the  Nazir. 
In  the  matter  of  the  jMition  of  Gooroo  Dyal 
Singh 9  W.  R.  333 

2. Officers  of  Munsifs 

Court— Power  of  Judge.  All  officers  of  a  Munsifs 
Court  are  appointed  by  him,  subject  to  the  approval 
of  the  Judge,  who  should  hear  what  any  person 
aggrieved  has  to  say,  and  determine  whether  the 
Munsif  has  rightly  exercised  his  authority.     In  the 

ma«er  o/ GooROODASS  Bhttttacharjee 

11  W.  R.  158 

3 . Appointment     of 

officers  in  Munsifs  Court — Power  of  Judge — Ben,g. 
Act  V  of  1863.  A  Judge  is  not  warranted  in  interfer- 
ing with  the  appointment  of  peons  made  in  a  Mun- 
sifs Court  under  Bengal  Act  V  of  1863  and  approved 
bv  the  Munsif.  In  the  matter  of  Somerooddeen 
•^  11  W.  R.  159 


PERIM,  ISLAND  OF. 

law  in  force  in — 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  party  in 
ONE  District — Murder. 

I.  L.  R.  10  Bom.  258  ;  263 
PERJURY. 

See  Appeal  in  Criminal    Cases — Proce- 
dure .     B.  L.  R.  Sup.  Vol.  426 

See  Criminal  Procedure  Code,  ss.    133, 
342,488  .         .     9  C.W.N.  983 

See  Criminal  Proceedings. 

I.  L.  R.  16  Bom.  729 
I.  L.  R.  18  Bom.  581 

See  False  Evidence. 

♦See  Sanction  foe  Prosecution — When 
Sanction  may  be  granted. 

3  B.  L.  R.  A.  Cr.  10 
13  C.  W.  N.  422 


—  assignment  of — 

See  Sanction  for  Prosecution. 

I.  L.  R.  36  Calc.  808 


Charges  relating  to 

several  false  statements  in  the  same  deposition — 
Misjoinder — Reading  deposition  to  witness  in  the 
presence  of  a  pleader  for  one  of  several  accused — Irder- 
preter,  omission  to  administer  oath  to — Admissibility 
of  deposition  and  proof  of  statement  of  the  ivitness 
on  a  subsequent  trial  for  perjury.  The  making  of 
any  number  of  false  statement  in  the  same  deposi- 
tion is  one  aggregate  case  of  giving  false  evidence, 
and  such  charges  cannot  be  multiplied  according 
to  the  number  of  false  statements  contained  in  a 
deposition.  Mad.  H.  C.  Pro.,  1st  May  1871,  6  Mad. 
H.  C.  XXVII,  followed.  S.  361  (1)  is  suffi- 
ciently complied  with  if  the  deposition  of  a  witness 
is  read  over  to  him  in  the  presence  of  a  pleader  for 
one  out  of  twenty-seven  accused.  A  deposition 
so  read  over  is  admissible  against  the  witness  on 
his  trial  subsequently  for  giving  false  evidence. 
KamatchinatJuin  Chetty  v.  Emperor,  I.  L.  R.  28  Mad. 
308,  and  Mohendra  Nath  Misser  v.  Emperor,  12 
C.  W.  N.  845,  distmguished.  The  omission  to 
administer  an  oath  to  an  interpreter  under  s.  5  (d) 
of  the  Oaths  Act  (X  of  1873),  does  not,  by  reason 
of  s.  13,  render  the  evidence  of  a  witness  whose 
evidence  was  interpreted  by  him  inadmissible 
against  the  latter  on  his  subsequent  trial  for  giving 
false  evidence.  The  only  effect  of  the  omission 
is  to  make  it  incumbent  on  the  prosecution  to  prove 
the  accuracy  of  the  translation.  Queen  v.  Ram- 
sodoy  ChuckerbuUy,  20  W.  R.  Cr.  19,  approved, 
Rakhal  Chunder  Lab  a  v.  Emperor  (1909) 

I.  L.  R.  36  Calc.  808 

PERMANENT  RESIDENCE, 

See  Divorce     .     I.  L.  R.  36  Calc.  964 
PERMANENT  SETTLEMENT. 

See  Enhancement  of  Rent — Exemption 
FROM  Enhancement  by  uniform  Pay- 
ment OF  Rent,  and  Presumption. 
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PERMANENT  SETTLEMENT— con^rf. 

See  Evidence — Civil  Cases — Maps. 

I.  L.  R.  30  Calc.  291 
7  C.  W.  N.  849 

See  Reventte  Sale  Law,  s.  37. 

10  C.  W.  N.  503 

districts    to    wliieh    it    has    not 

been  extended — 

See  Bengal  Rest  Act,  1869,  ss.  16  and 
17  .         .         .        8  B.  L.  R.  280 

grant  of  incorporeal  right  at  the 


time  of- 


See  Bettiah  Raj 


13  C.  W.  N.  454 


1. 


Date  of  settlement.     The  date 


of  the  permanent  settlement  was  March  22nd,  1793. 
Rajesstjbee  Debia  v.  Shibxath  Chatterjee 

4  "W.  R.,  Act  X,  42 

Dhxtstiit  ScfGH  V.  G00MA>.-  SrS'GH 

W.  R.  1864,  Act  X,  61 

PoRAjf  Bebee  V.  Ally  Khax 

W.  R.  1864,  Act  X,  61 


2. 


District    of    Jes- 


sore.  The  date  of  the  permanent  settlement  for 
the  district  of  Jessore  was  April  11th,  1790.  Hcko 
Nath  Roy  v.  Ameer  Biswas       .         1  W.  R.  231 

3.  ^ Permanent  settlement,  re- 
ference to,  in  Act  X  of  1859 — Subseque.J 
settlements.  The  words  "  Permanent  Settlement  " 
in  Act  X  of  1859  refer  to  the  permanent  settlement 
of  1793,  and  not  to  permanent  settlements  subse- 
quently made.  Sheobuen  Lall  v.  Ram  Pttrtap 
Srs-GH          .         .         .  3  W.  R.,  Act  X,  20 

4.  Adverse  possession  by- 
Government  of  perraanently-settled  estate 
— Limitation — Adverse  possession — Limitation  Act 
of  1859  {XIV  of  1859),  s.  1,  d.  6—AwardofEeve- 
mie  Courts — Judicial  award — Permamnt-settlement 
Regulations,  effect  of — Beg.  I  of  1793 — Thak  or 
survey,  binding  effect  of.  There  is  nothing  in  the 
Regulations  to  which  the  permanently-settled  es- 
tates of  Bengal  owe  their  origin  to  indicate  that 
the  Government  intended  to  guarantee  to  the 
proprietors  the  absolute  preservation  of  their  estates. 
By  the  Regulations  the  Government  declared  that, 
as  regards  the  estates  that  came  within  the  scope  of 
the  permanent  settlement,  it  withdrew  its  sovereign 
right  to  vary  the  assessments  ;  beyond  that,  they 
did  not  go  ;  they  do  not  constitute  a  contractual 
relationship  between  the  Government  and  the 
owners  of  permanently-settled  estates,  or  any 
such  relationship  as  would  debar  Government 
from  claiming  and  exercising  against  those  owners 
the  rights  of  an  ordinary  proprietor.  Although 
therefore  Government  continues  to  receive  the  fuU 
revenue  from  the  proprietor  of  a  permanently- 
Sittled  estate  for  the  entire  estate,  the  former  is  not 
precluded  from  claiming  title  by  adverse  possession 
in  respect  of  any  portion  thereof.  WTien  a  person  is 
let  into  possession  of  a  particular  property  by 
another  claiming  it  to  be  his  own,  the  former  can- 
not contend,  after  the  expiration  of  his  tenancy 

VOL.  IV 


PERMANENT  SETTLEMENT— con<;?d. 

that  the  latter  (i.e.,  the  person  alleging  himself  to 
be  the  owner)  cannot  acquire  an  adverse  title  against 
him  as  well  as  others  by  efflux  of  time.  Kally 
Churn  Sahoo  v.  Secretary  of  State,  I.  L.  R.  6  Calc. 
725,  referred  to.  Keisto  Moxi  Gupta  v.  Secre- 
tary OF  State  fob  Ixdia        .        3  C.  W.  N.  99 

PERMANENT  TENANCY. 

-Seie  Ben-gal  Tenancy  Act  (VIII  op  1885), 
ss.  50,  106     .     I.  L,  R.  36  Calc.  287 

See  Bhagdari  and  Narwadari  Act. 

I.  L.  R.  31  Bom,  183 

See  Landlord  and  Tenant — Natxtrb  of 
Tenancy — Per>ianent  Tenancy. 

presumption  as  to — 

See  Landlord  and  Tenant. 

L  L.  R.  34  Calc.  902 


— — Permanent  tenure,   proof 

of — Origin  of  grant  not  knotcn — Grant  for  residen- 
tial purposes — Substantial  structures.  Where  the  ori- 
ginal nature  of  the  grant  was  unknown  and  it  was 
found  that  the  predecessors  in  interest  of  the  defend- 
ants who  were  purchasers  in  execution  of  a  decree 
were  tenants  on  the  land  and  were  in  occupation  for 
nearly  sixty  years,  and  that  they  raised  substantial 
structures  on  the  land  and  the  grant  was  for  the 
purpose  of  residence  :  Held,  that  the  lower  Courts 
were  justified  in  drawing  the  inference  that  the 
holding  was  permanent.  Grant  v.  Robinson 
(1906)       .  .  .         11  C.  W.  N.  242 

PERMIT. 

-, failure  to  obtain — 

See  Calcittta  Municipal  Consolidatiov 
AcT,  188S,  s.  412. 

L  L,  R.  20  Calc.  605 

PERPETUAL  INJUNCTION. 

See  Civil  Procedure  Code.  s.  260. 

10  C.  W.  N.  297 
See  Injunction. 

I.  L.  R.  31  Calc.  944 
See  Specific  Reliep  Act,  s.  55. 

I.  L.  R.  31  Calc.  944 
PERPETUITIES. 

See  Hindu   Law — Will — Construction 
OF  Wills — Perpetuities,  Trusts,  etc. 
See  Jurisdiction. 

I.  L.  R,  33  Calc.  1065 
See  Life  Estate  .  5  C.  W.  N.  569 
See  Mahomed  AN  Law — Endowment. 

I.  L.  R.  30  Calc.  666 
See  Paesis      .  I.  L.  R.  6  Bom,  151 

I.  L.  R.  22  Bom.  365 
See  Will — Construction. 

I.  L,  R.  11  Bom.  441 

I.  L.  R.  15  Mad.  424  ;  448 

I.  L.  R.  25  Calc.  112 
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PEBPETUITIES— concW. 


—  rules  against — 
See  Lease       .       I.  L.  R.  36  Calc.  675 
Application      of    rule    against 


perpetuities — Succession  Act  {X  of  1865),  s.  101- 
Transfer  of  Property  Act  {IV  of  1882).  s.  14— 
Moveable  property.  The  rule  against  perpetuities 
[Indian  Succession  Act  (X  of  1865),  s.  101,  and 
Transfer  of  Property  Act  {IV  of  1882),  s.  14] 
applies  to  moveable  as  well  as  immoveable  property. 

COWASJI  NOWROJI  POCHKHANAWALLA    V.  RuSTOMJI 

DossABHOY  Setna         .      L  L.  R.  20  Bom.  511 

PERSONA  DESIGNATA. 

See  Hindu  Law — Will — Constrtjctiok 
OF  Wills — Adoption. 

See  Will — Constrtjction. 

I.  L.  R.  15  Mad.  448 

PERSONAL  COVENANT. 

See  Limitation  .  I.  L.  R.  34  Calc.  672 

PERSONAL  DECREE. 

I  See  Decree  ex  parte. 

I.  L.  R.  35  Calc.  767 

See  Hindu  Law — Widow — Decrees 
against  Widow  as  representing  the 
Estate  or  Personally. 

r  See  Husband  and  Wife. 

8  B.  L.  R.  372 
PERSONAL  SERVICE. 

See  Contract    .    I.  L.  R.  36  Calc.  354 

PERSONALTY,  LAW  RELATING  TO. 

See  English  Law  I.  L.  R,  24  Calc.  216 

PERSONS  NOT  PARTIES  TO  SUIT. 

See  Costs — Special  Cases — Third  Per- 
sons. 

right  of,    to  question  order  in 


execution 

See  Limitation  Act,  1877,  Art.  179 — 
Law  applicable  to  application  in 
execution  of  Decree. 

I.  L.  R.  17  Calc.  491 
PETITION. 

See  Complaint     .       I.  L.  R.  33  Calc.  1 

See  Compromise  .  I.  L.  R.  35  Calc.  837 

See  Evidence — Civil  Cases — Miscel- 
laneous Documents — Petitions. 

Marsh.  75 
I.  L.  R.  10  Mad.  334 
I.  L.  R.  35  Calc.  1010 

See  Evidence  Act,  s.  35. 

I.  L.  R.  15  Mad.  19 


—    admissibility  of,  as  evidence — 

<S'ee  Evidence — Civil    Cases — Miscella- 
neous Documents — Petitions. 


PETITION— <o«cR 

amendraent  of — 

See  Execution  of  Decree — Application 
FOR  Execution  and  Power  of  Court. 
I.  L.  R.  17  Mad.  67 
I.  L.  R.  17  Calc.  631 

application  by — 

See  Guardian — Appointment. 

I.  L.  R.  2  Calc.  357 


containing 

ments — 


defamatory    state - 


See  Practice — Criminal       Cases — Peti- 
tion for  Bail    I.  L.  R.  15  Bom.  488 

—  for  administrative  summons — 
See  Administration  .     33B.  L.  R.  Ap.  3 

form  of— 

See  Bengal  Tenancy  Act,  s.  158. 

I.  L.  R.  21  Calc.  602 
I.  L.  R.  24  Calc.  197 


Practice     of — 
14  B.  L.  R.  394 


mg— 


—  misstatement  in- 

See    Privy     Council, 
Costs 

—  omission  in — 

See  Estoppel — Estoppel  by  Deeds  and 
other  Documents. 

I.  L.  R.  17  Mad.  304 

—  power  to  allow  withdrawal  of — 

See  Insolvent  Act,  s.  7  .  6  B.  L.  R.  558 
I.  L.  R.  7  Bom.  411 

—  power  to  set  aside  order  dismiss- 


See  Insolvent  Act,  s.  7  .  6  B.  L.  R.  310 

registration  of— 

See  Civil  Procedure  Code,  1882,  s.  548 

(1859,  s.  341).         4  B.  L.  R.  Ap.  103 

8  W.  R.  141 

verification  of— 

See  Practice — Civil  Cases — Letters  of 
Administration. 

I.  L.  R.  20  Calc.  879 
I.  L.  R.  22  Calc.  491 
I.  L.  R.  26  Calc.  404 

PETROLEUM  ACT  (VIII  OP  1899). 

ss.  1  (3),  11  and  15 — Also  the  re- 
pealed Act  {XII  of  1886),  ss.  2  (2),  10, 15—Kerosine 
oil,  possession  of,  exceeding  statutory  quantity — Noti- 
fication in  Gazette  extending  repealed  Act  to  Cuttack — 
New  Act  not  expressly  preserving  same — General 
Clauses  Act  {X  of  1897),  ss.  8,  24,  notification  preserv- 
ed by — Fresh  notification,  if  necessary — Notification, 
if  ' 'order.'"  The  accused  had  been  convicted  under 
ss.  11  and  15  of  the  Indian  Petroleum  Act,  1899,  for 
being  in  possession  of  148  tins  of  kerosine  oil  at 
Cuttack,  a  place  to  which  similar  provisions  of  the 
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PETROLEUM     ACT    (VIII    OF    1899)— 

condd. 
Petroleum  Act  of  1886  had  been  extended  by  a 
notification  in  the  Calcutta  Gazette,  dated  7th  April 
1891.  Held,  that  the  notification  of  1891  made  the 
present  Act  applicable  to  Cuttack,  and  the  convic- 
tion was  right.  That  notification  has  been  pre- 
served by  the  operation  of  ss.  8  and  24  of  the  General 
Clauses  Act,  although  the  Act  of  1886  itself  was 
repealed  and  there  is  no  provision  in  the  present  Act 
expressly  preserving  the  notifications  issued  under 
the  provisions  of  the  repealed  Act.  The  notifica- 
tion was  an  "  order,"  within  the  meaning  of  s.  24 
of  the  General  Clauses  Act,  and  a  second  notifica- 
tion in  the  Gazette  under  the  new  Act,  on  the  repeal 
of  the  old  Act,  was  unnecessarv.  Padan  Saha  v. 
Empebob(1903)       .         .         ."    7C.  W.N.  658 

PHOTOGHAPHY. 

photographic    facsimile  of  will 

attached  to  probate — 

See     Probate — Of     what     DocrME^rrs 
GBA>-TED  .         .  I.  Ii.  E.  29  Calc.  311 

PHUIiKAE,  EIGHT  OF— 

Proprietorship  in  soil. 

Phulkar,  or  the  right  of  gathering  fruits,  is  a  right 
indicative  of   a   certain   dominion    over    the   soil. 

LeELAIJTJXD  SiKGH  f.    MOHESHTR  SeSGH 

3  W.  E.  P.  C.  19  :  10  Moo.  I.  A.  81 
PrLGEIMS. 


—  contract  to  carry — 

See  CoxTBACT  Act,  s.  56. 

L  Ii.  E.  14  Bom.  147 

—  place  of  worship — 


See  Right   of  Sot — Public  Wobship, 
Sms  begardixg  Right  of. 

PILOTS. 

See  Shippixg  Law — Collision. 

PIN"  MONEY. 

See  Mahomed  Ay  Law. 

13  C.  W.  N.  153 

PITEIDATTA        AYAUTUBIA        STEI- 
DHAN. 

See  HrsDU  Law — Stjccessiox. 

L  L.  E.  36  Gale.  86 
PLAINT. 

Col. 

1.  General    CoxsxBrcTiox    of    Plead - 

DfGS 9424 

2.  Admission  op  Plaixt      .         .         .     9425 

3.  fobm  asd  costexts  of  pladft — 

(a)  Cavse  of  Action  .         .  .     9425 

(6)  Frame  of  Suits  gexebally     .     9426 
(c)  Plactiffs     ....     9430 


PLAINT— con/J. 


CoL 


3.  Form  and  Coxtexts  of  Plaixt — concld. 


{d)  Defexdaxts  , 

.     9433 

(e)   BOUXDABLES    , 

.     9435 

(/)  Special  Cases 

.     9437 

4. 

Verlficatiox  axd  Sigxatu^be 

.     9438 

5. 

Amexdmext  of  Pt.atxt  . 

.     9446 

6. 

Returx  of  Plaixt 

.     9468 

7. 

Rejectiox  of  Pt.atxt     . 

.     9475 

8. 

Pbocedcbe  . 

.     9479 

See  Appellate  Court — Exebcise  of 
Powers  ix  various  Cases — Special 
Cases — Pt.atxt. 

See  CrviL  Pbocbdube  Code,  1882.  s.  53. 
I.  L.  E.  26  AIL  218 

See  CoxTBT  Fees  Act  (XXVI  of  1867). 
7  B.  L.  E.  663,  664  note 

See  Court  Fees  Act,  1870,  Sen.  I,  Art.  1. 
I.  L.  E,  7  Bom.  535 

See  Court-fees  Act,  1870,  s.  28. 

L  L.  E.  25  Mad.  380 

See  Etidexce  Act,  s.  35. 

I.  L.  E.  15  Mad.  19 

See  HiXDU  Law,  Coxtract,  Court- fee. 
8  C.  W.  N.  75  ;  408  ;  489 

See  Mttltifariousxess. 
See  Plead ixgs. 
See  Relief. 

See  Vabiaxce  betweex  Pleadixg    A2rD 

Pboof. 

amendment  of — 

See  Appellate  Court — Exercise  of 
Powers — Special  Cases — Plaixt, 
Amexdmext  of. 

See  Bexgal  Texaxcy  Act,  s.  188. 

6  C.  W.  N.  326 

See  CrvTL  Procedure  Code,  1882.  s.  52. 
10  C.  W.  N.  662  ;  841 

See  CmL  Pbocedxtre  Code,  1882.  s.  424. 
L  L.  E.  30  Calc.  36 

See  HiXDU  Law — lMPABTiBr.E  Raj. 

I.  L.  E.  36  Caic.  481 

See  MisjoiXDER  .  I.  L.  E.  33  Calc.  367 
I.  L.  E.  34  Calc.  662 

See  Partitiox     .  L  K  E,  86  Calc.  726 

See  Secbetaby  of  State,  Liability  op. 
I.  L.  E.  33  Calc.  669 


—  contents  of — 

See  Bexgal  Texaxcy  Act,  s.  148. 

7  C.  W.  N.  615 

13  X  2 
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PLAINT— conitZ. 


filing  of— 


aries — 


See  Limitation  Act,  1877,  Art.  178. 

I.  L.  R.  3  Calc.  312 

—  form  and    contents    of ;    bound- 


See  Bengal  Tenancy  Act,  s.   148,  cl.  (b). 
5  C.  W.  N".  121 

—  insufficiency  of— 

See  Administration     .  5  C.  "W.  M".  162 

—  in  suit  by  Corporation — 

See  Civil  Procedure  Code,  s.  435. 

9  C.  W.  K".  eo8 

prayer  for  "  such  other  relief  as 


the  Cotirt  might  think  lit  "- 

See  Injunction — Special  Cases —  Ob- 
struction OR  INJURY  to  Rights  of 
Property     .     I.  L.  R.  26  Bom.  136 


—  presentation  of — 

See  Limitation  Act,  1877, 


s.  4. 


See  Pauper  Suit — Suits. 

I.  L.  R.  1  All.  230 

Marsh.  174  :  W.  R.  F.  B.  53 

1  Ind.  Jur.  O.  S.  66 

6  W.  "W.  225 

I.  L.  R.  20  Bom.  508 

I.  li.  R.  17  AIL  526 

I.  L.  R.  18  All.  206 

I.  L.  R.  19  Mad.  197 


-Order    reject- 


—  rejection  of — 

See    Appeal — Orders- 
ING  A  Plaint. 

See  Civil  Procedure  Code,  1882,  s.  424 
I.  L.  R.  25  AU.  187 

See  Court-fee,   Insufficiency  of. 

I.  L.  R.  29  All.  749 

See  Mamlatdars'  Courts  Act  (Bom.  Act 
III  of  1876),  s.  13. 

I.  li.  R.  25  Bcm.  82 


—  rejection  of— Court -fee — 

^See  Civil  Procedure  Code,  1882  s   54 

9  C.  W.  N.  844 

—  return  of— 


T-LAlNT—contd. 


See  Appeal — Orders. 

I.  L.  R.  1  All.  620 

I.  L.  R.  2  All.  357 

I.  L.  R.  3  All.  456  ;  855 

I.  L.  R.  4  All.  478 

I.  L.  R.  21  Mad.  234 

I.  li.  R.  26  Calc  275 

I.  li.  R.  25  All.  174 

See    Appeallate    Court— Exercise    of 

Powers  in  various  Cases — Plaint 
I.  L.  R.  9  AIL  191 :  L.  R.  13  I.  A.  134 
I.  li.  R.  11  Mad.  482 


return  of — concld. 

See  Limitation  Act,  1877,  s.  4. 

See  PuTNi  Sale     .      11  C.  W.  N.  765 

See    Small    Cause    Coulit,    Mofussil — 
Jurisdiction — Title,  Question  of. 

6  C.  W.  N.  687 
13  C.  W.  N".  403 

signature  of— 

See  Civil  Procedure  Code,  1882,  s.  432. 
I.  L.  R.  25  An.  635 

verification  of — 

See  Civil  Procedure  Code,  1882,   s.  432. 

I.  li.  R.  10  Calc.  136 

I.  L.  R.  19  All.  510 

See  False   Evidence — General   Cases. 
2  B.  li.  R.  A.  Cr.  1 

See  Written  Statement. 

I.  L.  R.  22  Calc.  268 

1.    GENERAL    CONSTRUCTION    OF    PLEAD- 
INGS. 

Pleadings  in  Courts  in  India- 


Pleadings  in  Indian  Courts  should  not  be  construed 
.  with  the  same  strictness  as  they  are  in  the  English 
Courts.  Nawab  Nazim  of  Bengal  v.  Ambao 
Begum       .         .         .         .  21  "W.  R.  59 

See    GiRDHAREE    Singh    v.     Koolahu^' 
Singh. 

6  W.  R.  P.  C.  1  :  2  Moo.  I.  A.  344 

Mokuddims  of  Mouzah  Kunkunwady  v.  Enam- 
DAR  Brahmins  of  Mouzah  Sooepal. 

7  W.  R.  P.  C.  8 :  3  Moo.  I.  A.  383 

Mohesh  Chunder  Mookerjee  v.  Ramdhun  Pal. 

13  W.  R.  248 


2. 


Primary         and 


secondanj  relief.  Z  and  his  three  minor  sons  were 
joint  owners  of  a  village  which  Z  hypothecated  by 
deed  of  simple  mortgage  to  J.  Subsequently  Z  exe- 
cuted another  deed  of  mortgage  to  J,  part  of  the 
consideration  whereof  was  the  cancellation  of  the 
former  bond,  which  was  paid  o£E  and  extinguished 
accordingly.  J,  however,  fraudulently  caused  it  to 
appear  from  the  novating  document  that  the  former 
mortgage  was  still  alive,  and,  after  the  death  of  Z, 
put  the  bond  in  suit  against  Z's  widow,  who,  being 
ignorant  of  the  fraud,  confessed  judgment  as  guar- 
dian of  her  minor  sons  ;  and  the  entire  right  and 
interest  of  Z's  heirs  were  sold  in  execution  of  the 
decree  obtained  by  J.  Subsequently  the  fraud  was 
discovered  and  Z's  sons  brought  a  suit  to  set  aside 
the  execution  sale  and  to  recover  possession  of  the 
property  first  mortgaged.  In  regard  to  three- 
fourths  of  this  property,  they  prayed  that  "  pos- 
session might  be  awarded  to  them  by  establishment 
of  their  right  and  share  by  amendment  of  the  reve- 
nue papers."  In  regard  to  the  remaining  one-fourth, 
they  praj'ed  for  possession  ' '  by  right  of  inheritance 
to  Z  "  by  cancelment  of  the  execution  sale  and  of 
the  fraudulent  decree.     Edd,  that  pleadings  in  the 
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TJjAlNT—contd. 

1.  GENERAL  CONSTRUCTION  OF  PLEAD- 
INGS—cofic/rf. 
Indian  Courts  must  he  not  construed  with  the  same 
strictness  as  in  English  Courts  ;  that  although  in  an 
informal  and  loose  way,  what  the  plaint  substanti- 
aUy  set  out,  as  the  primary  relief  sought,  was  the 
entire  avoidance  of  the  decree  and  the  proceedings 
resulting  therefrom  as  vitiated  by  fraud,  and,  as 
secondary  relief,  to  be  granted,  if  the  Court  should 
not  see  its  way  to  setting  aside  those  proceedings,  a 
declaration  that  they  took  effect  only  as  regards 
one-fourth  of  the  property.  Nawab  Nazim  v. 
Ammo  Begum,  21  W.  -R.  59,  referred  to.  Nathtt 
Singh  v.  Jodha  Sixgh       .        L  L.  E.  6  All.  406 

Pleadings — Reliefs 


ception  of  a  plaint  for  arrears  of  rent  by  the  Col- 
lector on  Good  Friday,  although  by  the  Circular 
Order  of  the  Board  of  Revenue  such  day  is  an 
authorized  holiday,  is  not  illegal.  There  is  no  legal- 
ity in  the  reception  of  a  plaint  engrossed  on  insuffi- 
cient stamp  paper,  if  the  full  amount  of  the  stamp 
duty  has  been  paid  at  the  time.  Gobi:5?d  Kt-siab 
Chowbhry  v.  Hargopal  Nag 

3  B.  L.  R.  Ap.  72  :  11  W.  R.  537 

3.  FORM  AND  CONTENTS  OF  PLAINT. 

(a)  CArsE  OF  Action. 

1. Xjimitation — Cidl       Procedure 

Code,  IS'59,  s.  26.  In  a  suit  to  recover  possession 
plaintiff  is  bound,  under  s.  26,  Act  VIII  of  1859,  to 
give  the  date  on  which  he  was  dispossessed  as  accu- 
rately as  possible,  especially  where  one  of  the  issue 
is  whether  he  has  been  in  occupation  of  the  land 
within  twelve  years  of  suit.  Boydonath  Surma  v. 
Ojan  Bibee    " .         .         .  11 W.  R.  238 

2.    . Plaint  not   show- 


ing when  cause  of  action  arose.  A  plaintiff  is  bound 
by  the  Civil  Procedure  Code  to  show  on  the  face  of 
the  plaint  that  his  cause  of  action  accrued  within 
the  period  of  limitation.  Where  an  assignment  to 
himself  is  a  material  part  of  a  plaintiff's  cause  of 
action,  he  ought  to  allege  the  fact  in  his  plaint. 
Brooke  v.  Gibbon         .         .         .21  W.  R.  47 


3. 


Objection  to  cause 


of  a  nature  different  from  the  case  made  out  in 
the  plaint.  No  declaration  ought  to  be  granted 
where  the  case  upon  which  the  declaration  is  sought 
to  be  obtained  not  only  is  not  the  case  made  in  the 
plaint  but  is  one  that  is  wholly  inconsistent  with  it. 
Eshen  Chunder  Singh  v.  Shama  Churn  Bhutto.  11 
Moo.  I.  A.  7,  referred  to.  Rai  Jatindba  Nath 
Chaudhtjri  v.  Amrita  Lal  Bagchi  (1900) 

5  C.  W.  N.  20 

2.  ADMISSION  OF  PLAINT. 

Holiday— .S^amp    duty.      The    re- 


of  action  being  barred.  S.  32  of  Act  VIII  of  1859 
imposes  upon  the  Court  of  first  instance  the  duty 
of  taking  any  legal  objection  apparent  on  the 
face  of  the  plaint ;  see  Balava  kom  Basangouda  v. 
^higouda  valad    Kadapa,    7  Bom.  A.  C.  99,  and 


TJjAINT—contd. 

3.  FORM  AND  CONTTENTS  OF  VLAIST—contd , 

(a)  Cause  of  Action — concld. 
he  fact  that  a  portion  of  the  claim  is  evidently 
barred  by  the  law  of  limitation  from  which  no  ground 
of  exemption  is  stated,  is  an  objection  which  ought 
to  be  noticed  by  the  Court  when  receiving  the  plaint 
or  if  not  taken  notice  of,  then  it  may  be  at  any 
subsequent  stage  of  the  suit.  Salcji  Kesbaji  i*. 
Rajsangji  Jalmsangji 

2  Bom.  169  :  2nd  Ed.  162 

4. Taking    plaint  off 

the  file — Indefiniteness — Omission  to  show  suit  not 
barred.  A  plaint  which  merely  stated  that  the  cause 
of  action  arose  previous  to  21st  August  1869.  and 
which  did  not  show  that  the  suit  was  not  barred  by 
limitation,  was  ordered  to  be  taken  off  the  file. 
SoNAMULL  V.  Sunaram  Rotti  8  B.  L.  R.  Ap.  23 

5- Plaint  not  shoicing 

when  cause  of  action  arose.  The  fact  of  ^'s  plaint 
not  showing  when  the  cause  of  action  arose  is 
ground  for  rejecting  the  plaint,  but  no  ground  for 
finding  on  the  trial  that  the  suit  is  barred  upon  an 
issue  raised  as  to  limitation.  Kallynauth  Shaw 
V.  Rajeeblochun  Mozoomdar 

2  Ind.  Jut.  TT.  S.  343 


6. 


Omission  to   state 


when  cause  of  action  arose  in  plaint — Amend- 
ment  of  plaint.  A  suit  in  which  the  plaint  discloses  a 
cause  of  action  falling  within  the  period  of  limita- 
tion should  not  be  dismissed  after  the  framing  of 
issues  merely  because  the  Court  considers  that  an 
erroneous  date  has  been  assigned  in  the  plaint  as 
the  cause  of  action.  The  plaint  should  be  amended. 
Sheoraj  Singh  v.  Nur  Khan        .     7  N".  W.  354 

7.    Multifariousness.    A  plaintiff 's 

cause  of  action  is  every  fact  which  a  plaintiff  must 
prove  to  support  his  case.  A  cause  of  action  arises 
when  a  legal  right  is  infringed,  and  the  date  and 
place  of  its  accrual  must  be  inserted  in  the  plaint. 
Where  the  plaintiff  claimed  the  ownership  of  the 
properties  in  suit  through  her  late  husband,  and 
alleged  that  her  rights  had  been  infringed  at  differ- 
ent times  and  by  different  sets  of  defendants,  and 
it  was  found  that  the  latter  did  not  act  in  concert 
and  did  not  combine  together  to  dispossess  the 
plaintiff  :  Held,  that  there  were  separate  causes 
of  action  against  separate  sets  of  persons,  and  the 
trial  could  not  proceed  as  upon  a  single  cause  of 
action.     Ram  Prosad  l-.  Sachi  Dassi  (1902) 

6  C.  W.  N.  585 

(b)  Frame   of   Suits  generally. 

Paper  referred  to  in  plaint. 


8. 


A  paper  referred  to  in  a  plaint  is  not  a  part  of  the 
plaint.     Toulton  v.  Gwyther 

Bourke  O.  C.  273 

9.  Schedule  to  pl&iat— Statement 

of  cause  of  action.  The  schedule  appended  to  a 
plaint  cannot  disclose  a  cause  of  action  not  re- 
vealed in  the  plaint.  Muzhur  Hossain  v.  Dino- 
BUNDo  Sen    .     .     .    Bourke  O.  C.  8  :  Cor.  94 


(     9427     ) 


DIGEST  OF  CASES. 


(     9428     ) 


PliAINT— confd. 

3.  FORM  AND  CONTENTS  OF  PLAINT— contd. 

(6)  Frame    of    Suits    generally — contd. 

LtrcKEY  Money  Dossee  v.  Khetter  Coomary 
DossEB         .         .         .2  Ind.  Jur.  N".  S.  117 


10. 


Defects     in    plaint — Plaint 


sJiomng  good  cause  of  action — Ground  for  dismissal 
of  suit.  A  suit  should  not  be  dismissed  for  mere 
defects  in  the  plaint,  if  the  evidence  shows  there  is  a 
good  cause  of  action.  Golam  Ali  Chowdhry  v. 
FtjttickChunder      .         .         .    10  W.  B.  460 

11. Plaint       showing 

good  cause  of  action — Ground  for  dismissal  of  suit. 
If  a  plaint  discloses  a  cause  of  action,  a  Judge  on 
appeal  ought  not  to  dismiss  the  suit,  on  the  ground 
merely  of  defect  in  the  allega,tions  in  the  plaint. 
Kaseenatjth  Moor  v.  Reejoonissa 

Marsh.  198  :  1  Hay  467 


12. 


Inaccuracy       of 


language — Ground  for  dismissal  of  suit — Construc- 
tion of  plaint.  A  plaintiff's  suit  should  not  be 
dismissed  because,  in  describing  his  cause  of  action, 
strictly  accurate  language  has  not  been  used.  A 
plaint  should  not  be  construed  literally,  but  accord- 
ing to  the  plaintiff's  real  meaning,  unless  such 
meaning  is  inconsistent  with  the  \yords  used  in  the 
plaint,  so  as  to  deceive  the  defendant  and  prejudice 
his  defence.     Inglis  v.  Ram  Singh 

W.  B.  F.  B.  159 

Pitambtjr  Mookerjee  v.  Huree  Narain  Tha- 
KooB W.  B.  1864,  50 

13.  ■  Wa7it  of  distinct- 
ness in  plaint — Ground  for  dismissal  of  appeal. 
A  suit  should  not  be  dismissed  at  the  last  stage  of 
the  proceedings  in  regular  appeal  for  want  of  suffi- 
cient distinctness  in  the  plaint,  but  such  defect 
may  be  cured  by  examining  the  plaintiff  or  his 
pleader  on  that  point.  Jugmohun  Tewaree  v. 
BULDEo  Naik     ....         3  Agra  162 

AbDOOLLAH   v.    ShAHA   MtJJEESOODDEEN. 

15  W.  B.  286 


14. 


Indistinctness  and 


obscurity  of  plaint — Ground  for  refusal  to  give 
decree.  A  Court  is  justified  in  refusing  to  give  a 
decree  upon  a  plaint  which  it  deems  to  be  inten- 
tionally indistinct  and  obscure.  Mahomed  Hos- 
SEiN  V.  Kbishno  Churn  Misseb   .    20  W.  B.  147 


See  Ram  Dayal  Dtjtt 
Deb 


Ram  DoolaI' 
11  W.  B.  273 

15, ^ Charges  of  fraud 

— Pleading.  A  plaint  charging  fraud  must  set 
forth  particulars  ;  general  allegations,  however 
strong  the  words,  not  even  amounting  to  an  aver- 
ment of  fraud  of  which  a  Court  can  take  notice. 
Gtjnga  Narain  Gupta  v.  Tiluckram  Chowdry 

I.  L.  B.  15  Calc.  533 
li.  B.  15  I.  A.  119 

16. Mistake  in  plaint— Grown^  /o'" 


dismissal  of  suit.     A  suit  should  not  be  dismissed 
for  what  is  obviously  a  mere  mistake  in  the  plaint, 


Tla  AINT— contd. 

3.  JORM  AND  CONTENTS  OF  PLAINT— con<<f 

(b)  Frame    of    Suits    geneeally — contd. 

viz.,  the  erroneous  statement  of  the  date  of  a  mort- 
gage made  many  years  before  the  plaintiff  acquired 
an  interest  in  the  property,  where  all  the  parties  to 
it  were  dead,  and  the  deed  itself  lost.  Lalla 
Dabee  Pershad  v.  Beharee  Lall  .    3  Agra  33 

MoHUN  Lall  v.  Noor  Khan      .      3  Agra  218 

17.  Return  and  amend' 

ment  of  plaint — Ground  for  dismissal  of  suit.  A 
suit  cannot  be  dismissed  merely  on  the  ground 
that  the  plaint  did  not  contain  a  specification  of  the 
land  in  the  defendant's  possession,  and  that  there 
was  an  error  in  the  plaint  in  the  description  of  the 
defendant's  residence.  Reza  Alt  v.  Purnanani> 
Chuckerbutty 

6  B.  Ii.  B.  Ap.  84  :  14  "W.  B.  474 

18.        Suit  for    account — Principal 

and  agent.  Discussion  as  to  form  of  plaint  in  suits 
for  an  account.  Gobind  Mohun  Chuckerbutty 
V.  Sheriff  I  L,  B.  7  Calc.  169  :  8  C.  L.  E.  357 

Shooshi  Bhoosun  Pal  v.  Guru  Chueun  Moo- 
khopadhya 

I.  L.  B.  7  Calc.  89  :  8  C.  I*.  B.  285 


19. 


Money,  suits     for — Suit     for 


sums  due  on  taking  accounts — Civil  Procedure  Code, 
s.  50.  Under  s.  50  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882),  if  a  plaintiff  seeks  the  recovery 
of  money,  the  plaintiff  must  state  the  precise 
amount  so  far  as  the  case  admits  ;  while  in  a  suit  for 
the  amount  which  will  be  found  due  on  taking  un- 
settled accounts,  the  plaint  need  only  state  approxi- 
mately the  amount  sued  for.  As  in  the  former 
instance  the  precise  amount,  so  in  the  latter  the 
approximate  amount  stated  in  the  plaint,  must  be 
taken  to  be  the  amount  of  valae  of  the  subject 
matter  of  the  suit  for  purposes  of  jurisdiction. 
Khushalchand  Mulchand  v.  Nagindas  Moti- 
CHAND         .         .         .        I.  Ii.  B.  12  Bom.  675 

20.  Partnership  suit — Civil  Pro' 


cedure  Code,  1877,  Sch.  IV,  form  113.  The  plaint 
in  a  partnership  suit  ought  to  be  framed  on  the  lines 
of  form  113  in  Sch.  IV  of  the  Code,  and  the  accounts 
should  be  taken  as  prayed  in  that  form.  Ram 
Chunder  Shaha  v.  Manick  Chunder  Manikya 

I.  Ii.  E.  7  Calc.  428  :  9  C.  L.  E  157 

21.  Suit       by     sole 

surviving  partner  to  recover  partnership  debt.  In 
a  suit  brought  by  a  sole  surviving  partner  to  re- 
cover a  partnership  debt,  the  plaint,  if  properly 
framed,  ought  to  allege  that  the  debt  of  which  re- 
covery is  prayed  was  a  partnership  debt,  that  the 
deceased  partner  had  died  before  the  suit,  and  that 
the  suit  was  brought  by  the  plaintiff  as  surviving 
partner  for  his  own  benefit  and  that  of  the  estate, 
but  the  suit  should  not  be  dismissed  merely  be- 
cause the  plaint  did  not  contain  these  averments. 
Jell  V.  Douglas,  4  B.  &  Aid.  347.  Gobind  Prasad 
v.  Chandar  Sekhar  .         .     I.  L.  E.  9  All.  486 
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PLAINT— confrf. 

3.  FORM  AND  CONTENTS  OF  PLAPNT-confd- 
(6)  Frame  of  Suits  gesebally — contd. 

22.  Suit  to  remove  bunds  on 

river— Interruption  to  flow  of  water.  How  a 
plaint  should  be  framed  in  a  suit  for  removal  of  cer- 
tain bunds  which  interrupted  the  plaintiff's  right  to 
a  flow  of  water  from  a  river,  considered.     Cocbt  of 

Wards  v.  Lilascnd  Sixgh  ^   .„ 

4  B.  K  R  Ap.  30  :  13  W.  K.  48 

23. Suit    for    fishing    in  tank 

without  permission — Suit  for  damages  and  tres- 
pass. WTiere  the  owTier  of  a  tank  \rishe3  to  bring 
a  suit  against  a  person  for  fishing  in  the  tank  with- 
out his  permission,  the  plaint  should  be  framed  for 
the  recovery  of  damages  for  trespass,  and  should 
not  be  based  on  an  alleged  dispossession  by  reason 
of  the  defendants  fishing  in  the  tank.  LcKHiMoyi 
Dasi  v.  Kobuxa  Kaxt  Moiteo  .  3.  C.  L.  B.  509 

24.  Suit  to  set  aside  deed  of  sale 

— Civil  Procedure  Code,  s.  50 — Inconsistent  causes 
of  action — Inconsistency  in  pleading  the  suit.  In  a 
suit  for  cancellation  of  a  sale-deed  by  the  person 
whose  name  appeared  on  it  was  executant,  it  was 
alleged  in  the  plaint  that  it  was  a  forgery,  and  that 
if  it  was  not  a  forgery,  its  execution  had  been  ob- 
tained by  fraud,  and  that  it  was,  moreover,  void  for 
want  of  consideration.  Held,  that  the  gist  of  the 
plaintiff's  charge  against  the  defendant  being  that 
she  had  never  executed  a  sale-deed  in  his  favour, 
and  that  the  document  set  up  by  him  was  a  forgery. 
It  was  not  competent  to  the  plaintiff  to  combine 
with  this  charge  as  an  alternative  the  wholly  in- 
consistent charge  that,  if  she  did  execute  the  docu- 
ment, no  consideration  was  received  by  her  or  that 
fraud  had  been  practised  upon  her.  Mahomed 
Buksh  Khan  v.  Hosseini  Bibi,  I.  L.  B.  15  Calc. 
6S4  ;  L.  R.  15  I.  A.  SI,  followed.  Iyyappa  r. 
Ramalakshmamma       .         I.  Ij.  B.  13  Mad.  549 

25.  Suit  for  reliefs  inconsistent 

■with  each  other — Ground  for  dismissing  suit. 
Held,  that  the  fact  that  a  plaintiff  claims  in  his 
plaint  two  alternative  reliefs  which  are  inconsistent 
with  each  other  is  no  ground  in  itself  for  the  dismis- 
sal of  the  suit.  Iyyappa  v.  Ramalakshmamma,  I.  L. 
R.  13  Mad.  549,  dissented  from.  Mahomed  Buksh 
Khan  v.  HusseiniBibi,  I.  L.  R.  15  Calc.  684  :  L.  R. 
15  I.  A.  SI,  referred  to.     Jrso  v.  Maxox 

I.  li.  E.  18  AIL  125 


26,  Cause  of  action- 

Ad  (Xr  of  1S77),  Sch.   II,   Art.   116- 


-Limitation 
-"  Contract 


in  uniting,  registered,"  signed  by  one  party  thereto — 
Sufficient  disclosure  of  cause  of  action.  During  the 
course  of  certain  litigation  in  which  B  was  suing  .4 
on  a  promissory  note,  a  compromise  was  arrived  at 
under  which  A  undertook  to  execute  a  mortgage  in 
favour  of  B,  and,  in  consideration  thereof,  B  under- 
took to  withdraw  an  appeal  which  was  pending  at 
the  time.  The  mortgage  was  executed,  and  the 
undertaking  to  withdraw  the  appeal  was  embodied 
in  the  mortgage  deed,  which  was  registered,  but 
signed  only  by  .^.  B,m  breach  of  his  imdertaking, 
permitted  the  appeal  to  proceed  and  obtained  a 


PLAINT— con/<f. 

3.  FORM  ANT)  CONTENTS  OF  PLAINT— <onfaf. 

(6)  Fbajce   of   Srrrs   geserally — concJd. 
decree  on  20th  November,  189L  which  he  subse- 
quently executed  against  A,  recovering  the  value  of 
the  promissory  note   upon  which   he  had  originally 
sued.     He  also  retained  the  mortgage  which  had 
been  executed  in  the  compromise.     .4  now  sued  to 
recover  from  B  the  amount  which  B  had  collected 
under  the  decree,  stating  the  cause  of  action  as 
having  arisen  on  the  date  of  that  collection,  namely, 
29th  October,  1893,  when  it  was  contended  that  the 
suit  was  not  maintainable  inasmuch  as  the  decree 
had  not  been  set  aside,  and  that,  even  if  treated  as 
a  suit  for  damages  for  breach  of  the  undertaking  to 
withdraw  the  appeal,  it  was  barred  as  the  date  of 
the  breach  was  the  date  of  the  decree  (viz.,  20th 
November,  1891),  which  had  been  wrongly  obtained 
and  this  suit  had  not  been  brought  within  three 
years  from  that  date,  the  plaint  having  been   filed 
on  14th  September,  1896.     Held,  that,  inasmuch  as 
all  necessary  allegations  were  made  in  the  plaint, 
the  contract  and  its  breach  being  alleged,  and  as 
the  defendant  understood  what  the  claim  against 
him  was,  the  plaint  sufficiently  disclosed  a  cause  of 
action   for   damages   for   the   breach   of   contract. 
Held,  also,  that  the  undertaking  in  the  mortgage 
was  "  an  agreement  in  writing,    registered,"  with- 
in the  meaning  of  Art.  116  of  Sch.  11  to  the  Limita- 
tion    Act,  and  that  consequently  the   claim  was 
not  barred.     The  fact  that  the  instrument  was  not 
signed  by  B  did  not  take  the  case  out  of  the  opera- 
tion of  that  article.     Kotappa  r.  VALLrK  Zamcsdar 
(1901)         .         .         .     .     I.  L.  K.  25  Mad-  50 


27. 


(c)  Plaintiffs. 
—  Suit  by  a  firm.    Per  Peacock^ 


C.J. — A  suit  by  a  firm  should  not  be  brought  in  the 
name  of  the  firm,  but  in  the  names  of  the  members 
who  constitute  the  firm.  Pulix  Behari  Sex  r. 
Watsox    .         .         .      B.  L.  R.  Sup.  VoL  904 

B.C.  PooLrN"  Behabee  Sex  r.  Watsox 

9  W.  R.  190 

GossAix   GrxGA  Dctt     Bhabuiee   v.   Dabee 
Dass  Baboo       .         .         .         .     25  W.  R.  118 

28. Suit  by  Clnh— Goods  supplied 

to  a  member — Parties.  An  action  to  recover  the 
price  of  goods  supplied  to  a  member  of  a  non-pro- 
prietary club  or  on  his  responsibility  cannot  be 
brought  in  the  name  of  the  secretary  of  the  club. 
Michael  r.   Bbiggs     .        I.  L.  R.  l4  Mad.  362 


29. 


Suit  by  Company— Corpora- 


tion, Suit  by — Plaintiff,  Misdescription  of — Civil  Pro- 
cedure Code  {Ad  XIV  of  1SS2),  s.  435— Companies 
Ad  { VI  of  1882),  s.  41.  A  plaint  was  filed  in  which 
the  plaintiff  was  described  as  J,  manager  of  the  X 
Company,  Limited,  and  in  the  body  of  the  plaint 
several  allusions  were  made  to  the  ' '  plaintiff  com- 
pany," and  the  claim  made  in  the  plaint  was  a 
claim  made  on  behalf  of  the  company.  It  was  not 
suggested  that  the  X  Company  was  a  company 
authorized  to  sue  or  be  sued  in  the  name  of  an  offi- 
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VLATNT—contd. 

3.  FORM  AND  CONTENTS  OF  PLAINT— comfcZ. 

(c)  Plaintiffs — contd. 

cer  or  trustee  nor  was  it  shown  that  it  was  regis* 
tared  as  a  corporation  under  s.  41  of  the  Indian 
Companies  Act.  Held,  that  the  suit  was  badly 
framed,  and  that  it  should  be  dismissed.  Camp- 
bell V.  Jacksox     .         .      I.  li.  R-  12  Calc.  41 


30. 


Form    of  plaint 


in  sziit  by  companjj  in  liquidation — Companies  Act 
( VI  of  1882),  s.  144.  Held,  that  a  plaint  in  a  suit 
by  a  bank  in  liquidation  in  which  the  plaintiff  was 
described  as  ' '  The  Official  Liquidator.  Himalaya 
Bank,  Limited,  in  liquidation,"  and  which  was  also 
subscribed  and  verified  in  the  same  terms,  was  not  a 
valid  plaint,  having  regard  to  the  terms  of  s.  144  of 
the  Indian  Companies  Act,  1882,  and  that  the  de- 
fect could  not  be  cured  by  amendment.  In  re 
Winierbottom,  L.  R.  IS  Q.  B.  D.  446,  referred  to. 
Ghulam  Muhammad  v.  Himalaya  Bank 

I.L.  R.  17  All.  292 


31. 


Suit  by    Official 


Liquidator — Description  of  plaintiff — Companies 
Act  {VI  of  1882),  s.  144— Civil  Procedure  Code, 
s.  53 — Amendment  of  plaint — Linvihtion  Act 
{XV  of  1877),  s.  22.  In  a  suit  to  recover  a  debt  to 
a  company  which  had  gone  into  liquidation,  the 
plaintiff  was  described  in  the  plaint  as  ' '  The  Offi- 
cial Liquidator,  Himalaya  Bank,  Limited,  in  liqui- 
dation," and  the  plaint  as  signed  and  verified  in 
the  same  terms.  On  objeetioa  tak'^n  by  the  de- 
fendant the  plaint  was  allowed  to  be  amended,  but 
after  the  period  of  limitation  prescribed  for  the  suit 
had  expired,  so  as  to  read  ' '  The  Himalaya  Bank, 
Limited,  in  liquidation,  plaintiff."  Held  by  the 
Full  Bench,  that  the  plaint  as  originally  filed  was  in 
substantial  compliance  with  the  provisions  of  Act 
VI  of  1882  ;  and  that,  even  if  it  might  be  considered 
that  the  amendment  made  was  necessary,  such 
amendment  did  not  introduce  a  new  plaintiff  into 
the  suit  so  as  to  let  in  the  operation  of  s.  22  of  Act 
XV  of  1877.  Ghulam  Muhammad  v.  Himalaya 
Bank,  I.  L.  R.  17  All.  292,  overruled.  In  re  Winter- 
bottom,  L.  R.  18  Q.  B.  D.  464,  distinguished.  Muham- 
mad YusuF  V.  Himalaya  Bank 

I.  L.  R.  18  All.  198 


32. 


Civil   Procedure 


Code,  1882,  s.  435 — Company — Corporation — Un- 
incorporated society.  The  corporation  contempla- 
ted by  the  Code  of  Civil  Procedure  is  a  corpora- 
tion as  known  in  English  law,  that  is,  a  corporation 
created  with  the  express  consent  of  the  Sovereign,  or 
of  such  antiquity  that  the  consent  of  the  Sovereign 
may  be  presumed.  In  a  suit  by  an  unregistered  and 
unincorporated  society  the  names  of  the  members 
of  the  company  must  be  disclosed.  If  this  is  not 
done  and  if  the  society  is  neither  a  corporation  nor  a 
company  authorized  to  sue  or  be  sued  in  the  name 
of  an  officer  or  of  a  trustee,  so  as  to  make  the  provi- 
sions of  the  Code  of  Civil  Procedure,  s.  435,  appli- 
cable, the  plaint  is  a  bad  plaint.  Kylash  Chandra 
Roy  V.  Ellis,  8  W.  R.  45  ;  Muhammadan  Association 
of  Meerut  v.  Bukhshi  Ram,  I.  L.  R.  6  All.  284  :  and 


TIjAINT— contd. 

3.  FORM  AND  CONTENTS  OF  PLAINT— coM<<i. 

(c)  Plaintiffs — contd. 

Yusuf  Beg  v.  The  Board  of  Foreign  Missions  of  the 
Presbyterian  Church  of  New  York,  I.  L.  R.  16  All. 
420,  referred  to.  Panchaiti  Akhara  Kalan 
Udasi  v.  Gaubi  Kuak     .     I.  L.  R.  20  All.  167 

33. Suit  on  behalf  of  minor — 

Suit  by  mother  as  guardian — Description  of  plaintiff. 
It  is  not  absolutely  necessary  for  the  mother  to 
describe  herself  as  guardian  in  the  plaint,  when  the 
suit  is  evidently  brought  by  her  as  mother  of  her 
minor  son.  GooNO  M;onee  Debia  v.  Ram  Kumol 
Sandle 17  "W.  R.  144 

34. Description      of 

plaintiff — Objection  to  frame  of  suit.  In  a  suit 
brought  on  behalf  of  a  minor  by  his  next  friend  it  is 
not  necessary  for  the  next  friend  to  have  a  certificate 
under  Act  XL  of  1858,  provided  he  has,  in  fact, 
permission  of  the  Court  to  sue.  Where  a  suit  was 
brought  in  the  name  of  A  for  self  and  as  guardian 
of  her  daughter  B,  a  minor,  and  it  was  objected  that 
it  should  have  been  brought  in  the  names  of  A  and 
of  B,  a  minor,  by  her  next  friend  and  guardian. 
Held,  that,  as  no  one  was  misled  or  injured  by  the 
improper  form  of  the  plaint,  the  objection  ought  not 
to  be  held  fatal,  but  the  decree  must  be  taken  to  be 
in  favour  of  A  and  of  B  suing  by  A  as  if  the  suit  had 
been  properly  framed.  Alim  Buksh  Fakir  v. 
Jhalo  Bibi         .         .  .   I.  L.  R.  12  Calc.  48 

35. Suit  by  manager 

of  minor's  property — Beng.  Act  IV  of  1870.  A 
suit  brought  by  minors  through  the  manager  of 
their  property  as  next  friend  must  follow  the  form 
prescribed  by  Bengal  Act  IV  of  1870.  Joyram 
L.4.LL  Mahtoon  v.  Stewart      .       20  W.  R.  453 


36. 


Suit  against   administrator 


of  minor  for  an  account — Minors  Act  {Bom- 
bay) XX  of  1864 — Misconduct.  A  plaint  under 
Act  XX  of  1864  by  a  relative  of  a  minor  against  his 
administrator  must  specify  one  or  more  facts  of  mis- 
conduct, or  assign  some  satisfactory  reason  for 
apprehending  an  injury  to  the  estate  of  the  minor 
by  the  administrator  ;  otherwise  it  will  be  held  to 
contain  no  cause  of  action.  Damodardas  Manik- 
lal  v.  Utamaram  Maniklal      .      10  Bom.  414 


37. 


Suit  brought  in 


name  of  idol  of  temple.  A  suit  relating  to  property 
alleged  to  belong  to  a  temple  cannot  be  in  the  name 
of  the  idol  of  the  temple  ;  the  manager  is  the  proper 
person  to  be  plaintiff  in  the  suit.  Thakur  Raghu- 
nathji  Maharaj  v.  Shah  Lal  Chand 

I.  L.  R.  19  All.  330 


38. 


Misdescription  of  plaintiff 


— Suit  for  rent.  Plaintiff  sued  for  rent,  describing 
herself  as  holding  a  dar-mirasi  jote,  and  the  lower 
Appellate  Court  treated  that  description  of  her  jote 
as  misdescriptive,  becaus'^  the  jaaima-wasil-baki 
papers  called  her  a  mirasi  ijaradar,  and  other  papers 
showed  her  to  be  a  dar-mirasi  talukhdar.  Held,  on 
special  appeal,  that  the  misdescription,  if  there  were 
any,  was  an  utterly  insufficient  ground  for  throwing 
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Pli^INT— confd. 


PLAINT— <:o«ii. 


3.  FORM  AND  CONTEXTS  OF  PLAINT-confe?.       3.  FORM  AND  CONTENTS  OF  PLAINT— <;o«<d. 


(c)  Plaixthts— concZd. 
ont  plaintiff's  claim.     Bhoobtts  Motee  Dassee 


RUFFICK  MuifDLE 


39. 


17  W.  K.  17 

Residence — Civ  il 
50-52 — Description    of 


Procedure  Code,    1S77, 

defendant.  To  describe  the  plaintiff  as  residing  in 
Chitpore  Road  in  the  town  of  Calcutta  is  not  a  suffi- 
cient description,  under  s.  550  of  the  Civil  Procedure 
Code,  of  his  place  of  abode  ;  nor  is  it  sufficient  under 
that  section  to  describe  the  defendant  as  formerly  of 
Calcutta  without  alleging  that  the  plaintiff  has  been 
unable  to  ascertain  his  place  of  residence  more 
definitely.     Solomon  v.   Abdool  Aziz 

4.  C.  L.  E.  366 


40. 


(d)  DEFE;rDA>TS. 

Description  of  defendant — 


4L 


43. 


Suit  against  a  corporation 


or  company — Act  VIII  of  1S59,  s.  26.  A  plaint 
described  the  defendants  as  C  S,  Deputy  Agent  of 
the  East  Indian  Railway  Company,  and  IF  B  L, 
District  Engineer  of  Rajmehal  and  Beerbhoom,  who 
were  made  joint  defendants.  The  real  defendants 
were  the  East  Indian  Railway  Company.  Held,  that 
the  plaint  did  not  contain  the  description  of  the 
defendants  under  s.  26,  Act  VIII  of  1859.  The 
Company  should  be  sued  in  its  corporate  name. 
Ramdas  Sen  v.  Coixectob  of  Moorshedabad 

2  B.  L.  R.  8.  N.  6 


Act  VIII  of  1859,  8.  26~Tiiles  of  honour.  \^Tiere 
the  (Government  has  recognized  a  person  as  having 
right  to  bear  particular  titles,  a  plaint  in  a  suit 
against  such  person  does  not  contain  "  the  des- 
cription of  the  defendant"  in  accordance  with  s.  26 
of  Act  VIII  of  1859  if  such  titles  are  omitted.  In 
such  a  case  the  plaintiff  should,  on  the  objection 
being  taken  by  the  defendant,  be  ordered  to  amend 
the  plaint ;  and  it  such  order  is  not  complied  with, 
the  plaint  should  be  rejected.     Mahaeaja  of  Vizi- 

ANAGEAM   V.    LaKSH3II   ChAIXAYA 

12  B.  L.  E.  p.  C.  443  :  18  W.  E.  301 

Reversing  decision  of  High  Court  in  Seta  Rama 
Krishna  Raytdappa  Ranga  Rao  v.  Vijaya  Rama 
Gajapaty 3  Mad.  31 


Act      VIII     of 


1859,  8.  26— Title  of  honour.  The  object  of  s.  26, 
Act  VIII  of  1859,  is  to  identify  the  parties  to  the 
suit  ;  and  where  it  was  clear  on  the  defendant's 
own  admission  that  the  right  party  was  sued,  an  ob- 
jection by  the  defendant  that  the  plaint  was  bad,  as 
it  omitted  to  style  him  "Roy  Bahadoor,"  was 
overruled.  Kissen  Chand  Golacha  v.  Megraj 
XrTTEiA  Roy 

12  B.  L  E.  445  note  :  12  "W.  E.  450 

42.  Suit  against  firm — Partners. 

In  an  action  against  a  firm  the  names  of  the  part- 
ners should  be  specified  in  the  plaint,  and  a  sum- 
mons served  on  one  or  more  of  its  members  if  resi- 
dent within  the  jurisdiction.  Yeknath  Babaji  v. 
Chand  Kahanji         ...  1  Bom.  85 


{d)  Defendants — contd. 

B.C.  Ram  Doss  Sen  i-.  Stephenson 

10  W.  E.  366 

NuBEEN  CnrNDEB  Pacx  v.  Stephenson 

15  W.  E.  534 


44. 


Bo7n.    Ad    III 


of  1867,  8.  11 — Cantonment  Committee — Contracts 
entered  into  a  corporate  character — Liability  to  he 
s^ed  on  such  contracts  as  a  corporation.  The  plaint- 
iffs sued  the  Poona  Cantonment  Committee  to 
recover  damages  for  breach  of  a  conservancy  con- 
tract. The  Committee  was  created  by  rules  made 
by  the  Local  Government  under  s.  11  of  Bombay 
Act  III  of  1867.  The  Committee  ordinarily  consist- 
ed of  certain  officials  actins  ex-officio.  It  was  part 
of  their  duty  to  provide  for  the  management  and 
regulation  of  public  roads,  of  conservancy,  and 
drainage  within  the  cantonment.  They  defrayed 
the  expenses  of  such  management  out  of  the  canton- 
ment fund  placed  at  their  disposal.  The  defend- 
ants contended  that  the  suit  was  not  properly 
framed,  and  that  all  the  members  of  the  Committee 
should  be  made  parties.  Held,  that  the  suit  was 
properly  constituted.  The  rules  by  which  the  Com  - 
mittee  was  created  did,  by  implication,  though  not 
by  express  words,  create  the  committee  a  corpora- 
tion for  the  purposes  of  the  conservancy  of  the  can- 
tonment. It  could  therefore  sue  and  be  sued  in  its 
own  name  on  contracts  entered  into  in  its  cor[X)rate 
character.  Cantonment  Committee,  Poona,  v. 
Baejorji  Bamanji  .         .  I.  li.  E.  14  Bom.  286 


45. 


Suit    against    company- 


Ignorance  of  names  of  persons  forming  company. 
In  the  case  of  an  unincorporated  or  unregistered 
company,  the  plaintiff,  if  he  does  not  know  of  what 
persons  the  company  is  composed,  may  sue  the  com- 
pany by  the  name  under  which  they  are  canying  on 
business,  stating  in  his  plaint  his  inability  to  des- 
cribe them  better.  Koylash  Chunder  Roy  r. 
Ellis 8  W.  E.  45 

46.  Suit    by  Bank  for  money 

against  executrix — Description  of  parties — 
Order  returning  plaint  for  amendment.  A  suit  was 
brought  by  the  manager  of  M  Bank  against  the 
executrix  of  B  to  recover  a  sum  of  money  as  due 
upon  a  bond  executed  by  5  in  favour  of  the  Bank. 
The  plaint  described  the  defendant  as  ' '  Mrs.  Sarah 
G.  Barlow,  of  Mussoorie,"  and  stated  that  she  was 
executrix  of  the  deceased  B.  The  Court  of  first  in- 
stance returned  the  plaint  for  amendment  under  s. 
53  of  the  Civil  Procedure  Code,  because  the  defend- 
ant was  not  properly  described.  Held,  that  this 
ground  failed,  because  it  was  clear  that  the  defend- 
ant was  stated  to  be  the  executrix  of  the  deceased, 
and  the  suit  was  brought  against  her  in  that  capa- 
city.   MussooBiE  Bank  v.  Bablow 

L  L.  E.  9  Aa  188 


47. 


liability  of  the  Secretary 


of  a  club  in  resi)ect  of  a  contract  entered 
into  for  the  benefit  of  the  members  of  the 
club.   Held,  that  the  secretary  of  a  club  could  not. 


1 


(     9435     ) 


DIGEST  OF  CASES. 
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T'L&.INT—contd. 

3.  FORM  AND  CONTENTS  OF  PLAINT— confei. 

(d)  Defendants — concld. 

unless  he  specially  accepted  a  personal  liability, 
be  sued  personally,  on  a  contract  entered  into  on 
behalf  of  the  members  of  the  club  by  his  predeces- 
sor in  office  ;  nor  could  the  members  of  a  club  col- 
lectively be  sued  through  their  secretary  as  their 
representative.  North-Westerx  Provinces  Club 
V.  Sadullah  .         .         I.  L.  R  20  All.  497 

48.  — — Suit  against   unregistered 

company — Form  of  suit — Parties.  When  a  com- 
pany is  not  registered  under  Act  VI  of  1882,  a 
plaintiff  bringing  a  suit  against  such  company  must 
make  each  individual  member  of  the  company  a  de- 
fendant to  the  suit,  and  he  cannot  escape  from  this 
obligation  by  stating  in  his  plaint  that  he  has  been 
unable  to  discover  who  the  individual  members  of 
the  company  are.  Koijlash  Chunder  Roy  v.  Ellis,  8 
W.  B.  45,  considered.  North- Western  Provinces 
Club  V.  Sadullah,  I.  L.  R.  20  All.  497,  followed. 
Ganesha  Singh  v.  Mundi  Forest  Co. 

I.  li.  R.  21  All.  346 

(e)    BorNDARIES. 

49.  Omission  to  specify  bound- 
aries— Suit  for  land.  A  suit  to  recover  land  with- 
out defining  boundaries  cannot  be  maintained,  be- 
cause, if  decreed,  the  decree  could  not  be  executed. 
Mahomed  Ismail  v.  Lalla  Dhundur  Kishore 
Narain     .         .         .         .  25  W.  R.  39 


50. 


Effect   of    omis- 


sion on  execution  of  decree.  The  mere  omission 
from  the  schedule  annexed  to  a  plaint  of  the  bound- 
aries of  other  specifications  of  land  will  not  exclude 
from  the  operation  of  the  decree  matters  which  are 
by  name  strictly  claimed  in  the  plaint  and  referred 
to  as  such  in  the  decree,  and  which  do  not  need  any 
further  specification.  Shib  Narain  Banerjee  v. 
Ram  Narain  Lushkur     .         .       20  W.  B.  l42 

51 — 


Want  of  identi- 
fication of  the  land  in  dispute — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  53,  54,  and  566.  There  is 
no  provision  in  the  Civil  Procedure  Code  authoriz- 
ing the  dismissal  of  a  suit  on  the  ground  that  the 
land  in  dispute,  as  described  in  the  plaint,  cannot 
be  identified,  and  that  therefore  the  decree  will  be 
incapable  of  execution.  Kazem  Sheik  ik  Danesh 
Sheik        .         .         .         .  1  C.  W.  N.  574 

See  Rajnarain  Das  v.  Shama  Nando  Das 

Chowdhry  .      I.  L.  E.  26  Calc.  845 

52. Specification  of  boundaries 

— Suit  to  prevent  infringement  of  rights  over  land. 
Where  the  object  of  a  suit  is  to  prevent  the  plaint- 
iff's rights  over  certain  lands  from  being  infringed 
upon,  the  boundaries  of  the  lands  should  be  given 
in  the  plaint.     Ajoodhia  Lall  v.  Gumani  Lal 

2  C.  L.  B.  134 


53. 


Description  of  immoveable 


property — Civil  Procedure  Code,  1859,  s.  26, 
cl.  5— Suit  for  land.  Under  Act  VIII  of  1859,  s.  26, 
cl.  5,  all  that  it  is  necessary  for  plaintiff  to  do  is  to 


PliAINT— conR 

3.  FORM  AND  CONTENTS  OF  FLAmT—contd. 

(e)  Boundaries — contd. 

describe  the  property  in  such  a  manner  as  may 
suffice  for  identification  ;  it  is  not  absolutely  neces- 
sary to  set  forth  the  boundaries.  Aftabooddeen 
V.  Shumsooddeen  Mxjllick  .     18  W.  R.  461 

54.      -       Description  of  estate—  Civil 

Procedure  Code,  1859,  s.  26,  els.  (4)  and  (5) — Bound- 
aries, specification  of.  From  els.  (4)  and  (5)  of 
s.  26  of  Act  VIII  of  1859,  it  would  appear  that 
where  a  whole  estate  bearing  a  name  is  sued  for  the 
boundaries  need  not  be  given.  Ramdoyal  Khan 
V.  Ajoodhia  Ram  Khan 

I.  li.  R.  2  Calc.  1  :  25  W.  R.  425 


55.- 


Description    of   property — 

Indistinctness  of  ho2indaries — Civil  Procedure  Code, 
1859,  s.  26.  The  indistinctness  of  boundaries  is, 
under  Act  VIII  of  1859,  not  a  cause  of  non-suit. 
Janokee  Chowdhranee  v.  Dwarkanatjth  CH(  w- 
dhry  ....  .1  Hay  555 


56. 


Effect  of  misdescription — 


Misdescription  of  area  and  boundaries — Suit  for 
enhancement.  As  to  the  effect  of  misdescription  of 
area  and  boundaries  in  a  suit  for  enhancement  of 
rent.  Tarinee  Chtjen  Sannyal  v.  Mohima 
Chunder  Shaha         .         .  22  W.  R.  426 


57. 


Procedure  on  oniission  to 


specify  boundaries — Amendi-ng  plaint.  In  a 
suit  in  which  the  plaintiff  claimed  several  plots  of 
land,  but  did  not  specify  the  boundaries  in  respect 
of  one  of  them,  it  was  held  that  the  proper  course 
was  for  the  Court  to  call  upon  the  plaintiff  to  amend 
his  plaint.  Jonab  Alt  Mollah  v.  Golam  Assad 
Chowdhry  ....     21  W.  R.  187 


58. 


Procedure  in  case  of  irregu- 


larity in  form  of  plaint — Civil  Procedure  Code, 
185^\  s.  26,  cl.  5 — Amendment  of  plaint.  If  a  plaint 
be  drawn  not  in  accordance  with  the  provisions  of 
cl.  5,  s.  26,  Act  VIII  of  1859,  the  plaintiff  ought 
to  be  allowed  to  amend  the  plaint  without  the  suit 
being  at  once  dismissed.  Bissunden  Narain 
Shahee  v.  Gungeekissen  Shahee      2  Hay  351 

59. Contents    of    plaint — Civil 

Procedure  Code,  185!',  ss.  26,  27.  Under  s.  26,  Act 
VIII  of  1859,  the  plaint  is  intended  to  be  a  state- 
ment of  facts,  and  not  merely  a  prayer  for  relief. 
The  words  ' '  cause  of  action ' '  in  that  section,  as 
distinguished  from  the  ''  relief  sought  for"  and  the 
"  subject  of  the  claim,"  mean  the  grounds  ent  tling 
the  plaintiff  to  the  remedy  he  seeks.  Hurchurn 
Doss  V.   Hazareemull     .     1  Ind.  Jur.  O.  S.  12 


60. 


Suit  for  breach  of  contract — 


Sale  and  delivery  of  goods — Omission  to  allege  readi- 
ness and  willingness  to  pay  on  delivery.  In  a  suit  by 
the  plaintiffs  to  recover  damages  from  the  defend- 
ant, a  surety  upon  a  contract  to  deliver  coffee  to 
the  plaintiffs,  the  plaint  did  not  allege  the  willing- 
ness of  the  plaintiff  to  pay  on  delivery.  Held,  on 
special  appeal,  that  such  allegation  was  not  neces- 
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PLAINT— con<<i. 
3.  FORM  AXD  CONTENTS  OF  PLAINT— «m<d- 

(e)  BoiTXDAKiES — concld. 
sary,  its  absence  not  having  prejudiced  the  defend- 
ant.    PizKCE  V.  Opendba  Shetti  Ga>-apathy 

7  Mad.  364 

ex. Suit  for   contribution— i?e- 

quisites  of  claim.  A  claim  for  contribution  should 
distinctly  set  forth  the  amounts  due  by  each  party 
sued,  failing  which  the  plaint  should  be  rejected. 
Bholaxath  Chatterjee  v.  Indeb  Chand  Doogcr 

14  W.  R.  373 


62. 


(/)  Special  Cases. 
Suit  for  damages  for  tort — 


Rules  of  English  late.  Plaints  must  state  the  relief 
sought  for,  the  subject  of  the  claim,  the  cause  of  ac- 
tion, and  iR-hen  it  accrued  ;  and  in  suits  for  damages 
for  injury  done,  the  nature  of  the  injury  ought  to  be 
set  out.'  The  strict  rules  of  English  law  do  not 
necessarily  apply  to  plaints  in  this  country. 
MoHESH  Chuhdeb  Mookeejee  v.  Ramdhun  Pal 

13  W.  B.  248 

In  every  such  plaint,  plaintiff  should  name  th® 
amount  of  damages  which  he  seeks  to  recover  a^ 
compensation  for  the  injury  of  which  he  complains- 
Gebdhablal  Dayaldas  v.  Jagasxath  Gikdhab- 
BHAi  ....  10  Bom.  182 

63.  Suit  for  declaration    of  title 

and  to  have  sale  set  aside — Amevdment  of 
plaint.  WTiere  a  person,  by  right  of  inheritance, 
sued  for  a  declaration  of  his  title  to  a  share  in  a 
certain  sum  of  money  to  which  the  defendants  laid 
claim,  and  the  defendants  met  that  allegation  by 
setting  up  a  sale  which  the  plaintiff  admitted  : 
— Held,  that  the  plaintiff  was  bound  to  mention  in 
his  plaint  the  fact  that  he  had  parted  v.-iih  his  title, 
and  to  allege  the  particular  circumstances — misre- 
presentation, undervalue,  or  fraud — on  which  he 
relies  to  have  the  sale  set  aside  ;  also  that  the  cause 
of  action  arose  at  some  time  within  the  period  of 
limitation  applicable  to  the  case.  If  sufficient 
cause  exists,  the  Court  may  require  the  plaintiff  to 
amend  the  plaint.  Azimudis  Khan  v.  Zia-ul- 
JfissA  .         .         .         .        I.  li.  B.  6  Bom.  309 

64.  Suit     for     possession    and 

mesne  profits — Question  raised  in  plaint.  In  a 
salt  to  recover,  with  mesne  profits  and  other  inci- 
dents, a  jirayati  village  alleged  by  the  plaintiff  to 
form  part  of  his  zamindari  and  to  be  wrongfully  held 
by  defendant  by  virtue  of  the  execution  of  a  decree 
of  the  late  Commissioner  of  the  Northern  Circars 
passed  in  1854,  the  defendant  pleaded  that  he  held 
on  a  permanent  lease,  subject  to  a  fixed  quit  rent ; 
that  he  and  his  ancestors  had  held  on  that  tenure 
since  and  previously  to  the  permanent  settlement. 
Held,  that,  as  the  plaint  praying  for  the  recovery  of 

[possession  proceeded  on  the  ground,  amongst  others, 
I  of  the  validity  of  the  grant  relied  on  by  the  defend- 
lant,  the  question  as  to  the  validity  of  the  perma- 
jnent  kuttubandi  tenure  claimed  by  the  defendant 
Vw&a  properly  open  for  determination  in  the  present 


•pjjAIIfT—contd. 

3.  FORM  AND  CONTENTS  OF  PLAINT— concW, 

(/)  Special  Cases — concld. 

suit.     Vaieicharla    Subya   Nabayaxa   v.  Nadi- 
MixTi  Bhagavat  Pataxjali  Shastri 

3  Mad.  120 

65. Suit     for   redemption      of 

mortgage — Title,— Existence  and  proof  of — Limita- 
tion. In  a  suit  for  possession  of  land  by  redemp- 
tion of  a  mortgage,  the  very  nature  of  which  pre- 
supposes that  the  possession  of  the  defendant  or  his 
predecessor  was  lawful,  the  plaintiff  must  in  his 
plaint  show  the  title  upon  which  he  relies,  and  there- 
fore a  title  subsisting  at  the  date  of  suit.  Unless  he 
gives  prima  facie  evidence  to  show  that  his  suit  is 
within  time,  he  fails  to  prove  his  title  or  subsisting 
right  to  the  propertv.  Phillipps  v.  Phillipps,  L.  B. 
4  Q.  B.  D,  127  ;  DawUns  v.  Lord  Penrhyn,  L.  B.  4 
Ap.  Cas.  51  ;  Baiha  Gobind  Boy  Sahab  v.  Inglis,  7 
C.  L.  B.  364  ;Bao  Karan  Singh  v.  Bakar  Ali  Khan, 
L.  B.  9  I.  A.  99;  Baiah  KisJen  DuttPanday^. 
Narendar  Bahadur  Singh,  L.  B.  3  I.  A.  So;  Bam 
Chandra  Apajiv.  Balaji  Bhaurav,  I.  L.  B.  9  Bom. 
137.  and  (thcr  cases  referred  to.  Parmantnd  Misr 
V.  Sahib  Ali    .         .         .        I.  L.  R.  11  AIL  438 

4.  VERIFICATION  AND  SIGNATURE. 
1. Inability  to  verify — Civil  Proce- 


dure Code,  1859,  s.  2S.  Generally  plaints  should 
be  verified  by  the  plaintiff.  The  exception  under 
s.  28,  Act  VIII  of  1859,  in  favour  of  persons 
unable  to  verify,  should  be  separately  pleaded 
and  considered  in  each  case.  In  t\e  matter  of  the 
petition  of  Muhessur  Bckhsh  Sixgh 

5  W.  B.  Mis.  33 


2. 


Ground  for  not  verifying 


personally — Duty  of  Court  on  presentation  of 
plaint.  It  is  incumbent  on  all  Courts,  without  re- 
gard to  rank  or  station,  to  see  that  plaints  ai;d 
written  statements  are  subscribed  and  verified  by 
the  parties  in  person,  except  when  unable  to  do  so 
by  reason  of  absence  or  other  good  cause,  when 
they  may  be  allowed  to  be  subscribed  and  verified 
by  competent  persons  onlv.  Keexoo  Sixgh  Roy 
r.  EsHAX  Chuxder  Roy'    .     .      .     6  W.  B.  213 

Duty   of  Court  on 


presentation  of  plaint.  A  Court  ought  never  to 
allow  a  person  other  than  the  plaintiff  to  verify  the 
plaint,  save  strictly  under  the  exception  which  the 
law  permits,  namely,  where  the  plaintiff,  by  rea- 
son of  absence  or  other  good  cause,  is  unable  to 
subscribe  it  (see  Act  VIII  of  1859,  s.  28).  .  When- 
ever the  plaint  is  not  presented  by  the  plaintiff  in 
person,  the  Court  should  satisfy  itself  that  the  veri- 
fication is  actually  signed  by  the  plaintiff.  NrR- 
SLN'G  Deb  v.  Ram  "Mohitx  Mookerjee  Marsh.  176 
Ram  Mohux  Mookerjee  v.  NrRsixGH  Deb 

"W.  B.  F.  B,  54 :  1  Ind.  Jur.  O.  S.  63 
1  Hay  37a 

4. Discretion        of 

Court— Civil  Procedure     Code,  1859,  s.  28.     ^Tien. 
an  application  is  made  to  a  Court  to  permit  a  plaint 
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PLAINT— cowR 

4.    VERIFICATION     AND    SIGNATURE— cowfci 

to  be  subscribed  and  verified  on  behalf  of  the  plaint- 
iff, by  a  person  other  than  the  plaintiff,  the  Court 
must  exercise  the  power  vested  in  it  by  s.  28,  Act 
VIII  of  1859,  and  must  decide  whether  or  not  the 
plaintiff,  by  reason  of  absence  or  other  good  cause, 
is  unable  to  subscribe  and  verify  the   plaint  himself. 

MOHESSTJR  BUKSH  SiNGH  V.  ShEO  NaRAIN  SiNGH 

e  W.  R.  Mis.  59 


5. 


—  Absence    on     ofher 


good  ground.  Plaintiff  may  be  excused  from  veri- 
fying his  plaint,  not  only  by  reason  of  his  absence, 
biit  also  for  any  other  good  cause  to  the  satisfaction 
of  the  Court.  Jn  the  matter  of  the  petition  of  Leela 
NrxD  Srs-GH  .         .         .  7  W.  R.  168 

6. Verification  by  person  other 

than  plaintiff— iV^o^/ce.  Wlien  a  plaint  is  sub- 
scribed and  verified  by  a  person  other  than  the 
plaintiff,  notice  should  be  given  to  the  defendant ; 
nothing  more  formal  need  be  done  by  way  of  notice 
to  support  an  application  for  the  admission  of  the 
plaint,  if  the  person  verifying  is  qualified  in  other 
respects  according  to  the  provisions  of  the  Code  of 
Civil  Procedure.  ProDOMOKEY  Dossee  v.  Sham  a 
Churn  Chuckerbutty    ,     1  Ind.  Jur.  N".  S.  226 

7.  Improper  verification — Plaint 


alleging  matter  not  fersonally  known.  Where  the 
plaint  alleges  matter  which  cannot  be  personally 
known  to  the  person  making  the  verification, 
and  which  is  not  stated  to  be  on  information  and 
belief,  a  verification  which  does  not  distinguish  how 
m.i;ch  is  true  to  the  knowledge  of  the  person  making 
it,  and  what  is  alleged  to  be  true  on  information 
and  belief,  does  not  fulfil  the  requirements  of  s.  52, 
Act  X  of  1887.     SoLOMOJT  v.  Abdool  Aziz 

4.  C.  L.  E.  366 


8. 


Personal  knoAvledge  of  facts 


— Information  ami  belief — Personal  knowledge — Civil 
Procedure  Code  (Act  X  of  1877),  ss.  50,  51— Act  XII 
of  1879,  s.  11.  In  all  cases  whether  a  plaint  is 
verified  by  the  plaintiff  or  by  some  other  person, 
the  party  verifying  should  state  shortly  what  para- 
graphs he  verifies  of  his  own  knowledge,  and  what 
paragraphs  he  believes  to  be  true  from  the  infor- 
mation cf  others.  In  the  matter  of  Upendro  Lall 
BosE         .   I.  L.  R.  6  Calc.  675  :  7  C.  L.  R.  413 


9. 


Civil      Procedure 


Code,  s.  52 — Form  of  verification  of  plaint.  In 
order  to  constitute  a  proper  verification  of  a  plaint 
within  the  meaning  of  s.  52  of  the  Code  of  Civil  Pro- 
cedure, it  is  necessary  for  the  person  verifying,  if  all 
the  facts  are  within  his  knowledge,  to  state  distinct- 
ly that  they  are  to  his  knowledge  true  ;  and  if  he  has 
knowledge  as  to  some  and  only  information  and 
belief  as  to  others,  to  state  to  which  he  speaks  from 
his  knowledge  and  to  which  from  his  information 
and  belief.  A  verification  in  the  form — "To  the 
limit  (or  extent)  of  my  knowledge  the  purport  of 
this  is  true,"  is  not  such  a  verification  as  satisfies 
the   requirements  of  s.  52  of   the   Code.      In  the 


PLAINT— cowR 

4.  VERIFICATION    AND    SIGNATURE— conii. 

matter  of  Upendro  Lai  Bose,  I.  L.  R.   6  Calc.  675, 
referred  to.     Girdhari  v.  Kanhaiya  Lal 

I.  L.  R.  15  AIL  59 


10. 


Allegation       of 


fraud — Practice.  In  a  case  where  the  plaintiSs  set 
up  gross  fraud,  and  where  the  case  depends  mainly 
upon  the  personal  knowledge  of  the  plaintiffs,  it  is 
imperative  on  the  plaintiffs,  or  one  of  them,  to  veri- 
fy the  plaint.  Protap  Chtjnder  Banerjee  v. 
Krishto  Kishore  Shaha  I.  L.  R.  8  Calc.  885 
See  Jardixe,  Skinner  &  Co.  v.  Shxjrno- 
moyee.  .         .         .         .     24  W.  R.  215 


11. 


Allegation   of 


fraud.  Where  a  plaint  contained  numerous  alle- 
gations of  fraud,  some  of  which  must  have  been  true 
or  false  to  the  plaintiff's  own  knowledge,  and  was 
signed  and  verified  on  the  plaintiff's  behalf  by  his 
general  attorney  : — Held,  that  the  defendants  must 
reasonably  require  the  plaintiff  to  subscribe  and 
verify  the  plaint  himself,  and  that  he  should  so 
subscribe  and  verify.  Rajah  of  Tomkuhi  v.  Braid- 
wood  .         .         .         .    I.  L.  R.  9  All.  505 


12. 


Effect   of    non-verification 


by  real  plaintiff — Benami  mortgage.  In  a  suit 
for  possession  after  foreclosure,  defendants  urged 
that  C  (and  not  A  and  B,  the  plaintifl's)  was  the 
actual  mortgagee.  This  was  denied  by  A  and  B  who 
obtained  a  decree.  In  a  subsequent  suit  brought 
by  the  representatives  of  A  and  B  for  mesne 
profits,  they,  in  conjunction  with  C,  urged  that  G 
was  the  real  mortgagee,  and  C  was  made  a  co-plaint- 
tiff,  but  he  did  not  verify  the  plaint.  A  decree  was 
given  for  mesne  profits  in  favour  of  C,  the  plaint- 
iff. Held,  that  the  fact  that  C  had  not  verified  the 
plaint  was  no  sufficient  ground  for  dismissing  the 
suit.  Roy  Mohanlal  Mittra  v.  Bishnu  Chundra 
Chatterjee       .         .         .  1  B.  L.  R.  A.  C.  100 

s.  c.  Roy  Mohun  Lax,  Mitter  v.    Bijhoo  Soon- 
dttreeDebia     ....     low.  R.  145 


13. 


Partners — Suit      by      firm. 


Where  the  plaintiffs  described  themselves  as  lately 
carrying  on  business  under  the  name  of  C  <fc  Co.  : 
— Held,  that  there  was  no  irregularity  in  the  plaint 
being  signed  by  C  &  Co.  and  verified  only  by  A  B, 
one  of  the  partners.     Lachlan  v.  Abdfi,la 

5  B.  L.  R.  Ap.  89 


14. 


Signature  by  one 


partner  of  the  firm— Act  VIII  of  1859,  s.  27— Prac- 
tice, By  the  practice  of  the  Court,  in  a  suit  brought 
by  a  firm,  one  partner  can,  without  having  obtained 
special  leave,  verify  the  plaint  on  his  own  behalf 
and  also  on  behalf  of  his  co -partners.  Qucere  : 
Whether  such  a  practice  is  correct  or  ought  to  bo 
allowed  to  continue.  Rajichunder  v.  Chooneb 
Lall 12  B.  L.  R.  35 

15.  False  verification — Verifica- 
tion by  mooktear — Civil  Procedure  Code,  1859,  s.  24. 
The  verification  of  a  plaint  signed  with  the  name  of 
the  plaintiff  by  her  mooktear,  and  which  does  not 
aver  what  is  false,  but  attempts  to  do  what  the  law 
estops  her  from  doing,  is  not  a  false  verificatioa 
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within  the  meaning  of  s.  24,  Act  VIII  of  1859- 
RosHXJX  Jeha>'  v.  Exayet  Hosseix 

W.  R.  F  B.  41 :  Marsh.  127 
1  Ind.  Jut.  O.  S.  44 

16. Subscription  by  agent — 

Civil  Procedure  Code,  1877,  s.  51.  Under  s.  51  of 
the  Code  of  Civil  Procedure  (Act  X  of  1877),  the 
Court  may  in  its  discretion  admit  a  plaint  which  has 
been  subscribed  by  an  authorized  agent  of  the 
plaintiff.  Sur>»omoyze  v.  Poolin  Behaky  Mxtk- 
DCL 3  C.  L.  E.  15 


17. 


19. 


Plaint    signed 


and  verified  ly  the  pleader  of  the  guardian — Bight 
of  the  minor  to  irue  for  possession  in  Mamlatdar' s 
Court.  A  minor  may  sue  or  be  sued  in  a  ilamlat- 
dar's  Court,  he  being  represented  by  a  properly 
appointed  guardian.  A  guardian  mother  having 
on  behalf  of  her  minor  son  brought  a  possessory  suit 
in  a  Mamlatdar's  Court.  Hdd,  that  the  pleader 
appointed  by  her  could  sign  and  verify  the  plaint. 
Saittilla  v.  Haji  Miya       I.  L.  R.  24  Bona.  238 

20.  Verification  by  unauthor- 
ized person — Removal  from  file — Practice.  When 
a  plaint  has  been  verified  by  a  person  who  has 
not  shown  to  the  Court  that  he  is  a  person  compe- 
tent to  verify  it,  the  Court  will  order  the  plaint  to 
be  removed  from  the  file.  Oveeekd,  Grii>.-EY  & 
Co.  V.  Steele     .         .        1  Ind.  Jur.  TS.  S.  39 


Civil    Procedure 


Code,  1S77,  ss.  36,  51.  S.  36,  read  along  ^^-ith  s.  51 
of  the  Code  of  Civil  Procedxire  (Act  X  of  1877),  shows 
that  a  plaint  which  may  be  presented  by  an  author- 
ized agent  may  in  like  manner  be  subscribed  by  him, 
and  that  subscription  would  be  a  compliance  with 
s.  51.  DHUiifPUT  SrsGH,  Bahadoor  v.  Jhoomck 
Khawas         .         .         ,         .         3  C.  L.  R.  579 

18. Signature  and  verification 

by  agent — Civil  Procedure  Code  {X  of  1S77  as 
amended  by  Act  XII  of  1S79),  ss.  51  and  52.  A 
plaint,  signed  by  a  person  holding  a  general  power- 
of-attomey  to  sue  on  behalf  of  the  plaintiff,  is  pro- 
perly signed  within  the  meaning  of  the  proviso  in 
8.  51  of  the  amended  QvU  Procedure  Code. 
The  Court  must  be  satisfied,  under  s.  52,  that  a  per- 
son, other  than  the  plaintiff,  verifying  the  plaint,  is 
acquainted  with  the  facts  of  the  case  ;  but  in  the 
case  of  a  person  holding  a  general  power-of -attorney 
or  of  any  other  recognized  agent,  the  Court  will  not 
insist  on  any  extreme  stringency  of  proof.  S.  52 
does  not  require  the  verification  of  a  plaint  to  be 
made  in  the  presence  of  an  officer  of  the  Court, 
but,  having  regard  to  the  necessity  of  satisfying  the 
Court  that  the  person,  other  than  the  plaintiff, 
who  verifies  the  plaint,  is  acquainted  with  the 
facts  of  the  case,  it  is  desirable  that  a  verification  by 
such  a  person  should  be  made  in  the  presence  of  the 
Court  unless  the  Court  be  satisfied  that  there  is 
sufficient  ground  for  dispensing  with  his  attendance. 
KASTALrso  f.  RusTOMji  Dadabhoy 

I.  L.  R.  4  Bom.  468 
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21.  — Irregular  verification — 


Dismissal  on  ground  of  improper  verification  after 
admission  of  plaint.  The  Judge  on  appeal  dismiss- 
ed a  suit  on  the  ground  that  the  plainr  was  verified 
by  an  agent,  when  it  might  and  ought  to  have  been 
verified  by  the  plaintiff  himself.  Held,  that,  the 
plaint  having  been  admitted,  the  suit  ought  not  to 
be  dismissed  for  this  defect,  but  the  Judge  might 
properly  have  rec|uired  the  verification  of  the  plaint- 
iff to  be  supplied.  GoKrL  Chcxdek  v.  Bukeek 
Begum      .         .         .Marsh.  344  :  2  Hay  325 


22. 


False  verification — Waiver  of 


objection.  A  case  having  come  on  for  hearing,  the 
verification  of  the  plaint  was  found  to  be  false. 
Upon  this  plaintiff  applied  to  withdraw  the  suit  with 
permission  to  bring  a  fresh  suit.  The  Munsif  re- 
jected the  application  and  dismissed  the  suit  with 
costs.  Held,  that,  as  the  defendant  had  filed  a 
w#;ten  statement  and  had  not  objected  to  the 
verification,  it  was  the  duty  of  the  Munsif  to  dispose 
of  the  case  on  its  merits  dealing  afterwards  as  he 
thought  fit  with  the  l)arty  making  the  false  verifica- 
tion.    Shama  SooNDrKEE   Debia   r.    RoHrMooD- 

DEE>-  SlEDAE        .  .  .  .  24  W.  E.  71 

23.  Objection  to  verification — 

Verification  of  plaint  by  agent.  It  is  not  competent 
to  a  Judge  of  a  Small  Cause  Court  to  raise  any  ob- 
jection to  the  verification  of  a  plaint  by  an  agent, 
after  such  verification  has  been  expressly  sanctioned 
by  him  at  the  commencement  of  the  suit.  Suttg- 
CHTTRX  Ghossal  V.  SCBOOP  Cnr^NTJER  Doss 

12  W.  R.  465 

24. Signature  of  plaint  by  one 

of  several  co-plaintiffs — Parties  named  as  co- 
plainiiffs— Civil  Procedure  Code  (XIV  of  lSS-2),  *». 
30  and  34 — Limitation.  It  is  not  necessary  that 
all  the  persons  named  in  the  plaint  as  co-plaintiffs 
should  sign  and  verify  the  plaint,  there  being  no 
rule  that  a  person  named  as  a  co-plaintiff  is  not  to 
be  treated  as  a  plaintiff  imless  he  signs  and  verifies 
the  plaint.  Three  suits  for  money  were  filed  by 
one  of  three  joint  creditors,  the  others  being  named 
as  co-plaintiffs  with  him  in  the  plaints,  which  he 
alone  signed  and  verified.  An  order  was  made  by 
the  Court  after  the  filing  of  the  plaints  (and  at  a  time 
when  he  could  not  have  been  added  as  a  plaintiff, 
the  debt  being  barred  by  hmitation)  that  one  of  these 
joint-creditors  should  be  added  as  a  co-plaintiff, 
as  if  he  had  not  been  on  the  record  already.  Held, 
that  all  the  joint  creditors  became  plaintiffs  when 
the  plaints  were  filed,  the  order  adding  parties 
being  inoperative,  and  that  the  suits  when  instituted 
were  not  defective  for  want  of  parties.  Moheni 
MoHrsr  Das  r.  Bxtn'oshi  Btjdda^t  Saha  Das 

I.  Ii.  R.  17  Calc.  580 

25.   Sufllciency  of  verification 

— Civil  Procedure  Cede,  s.  53.  A  suit  was  brought 
by  the  manager  of  the  M  Bank  against  the  executrix 
of  B  to  recover  a  sum  of  money  as  due  upon  a  bond 
executed  by  B  in  favour  of  the  Bank.  The  plaint 
began  thus  :  ' '  George  Henry  Webb,  Manager  of 
the    abovenamed     plaintiff's    business,    states    as 
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follows,  ' '  and  proceeded  to  state  that  the  deceased 
Avas,  at  the  time  of  his  death,  "  indebted  to  the 
plaintiff,"  and  to  set  forth  the  cause  of  action  in 
detail.  It  was  signed  and  verified  thus  :  "  For  the 
M  Bank,  Limited,  G.  H.  Webb,  manager."  The 
Court  of  first  instance  returned  the  plaint  for  amend- 
ment under  s.  53  of  the  Civil  Procedure  Code, 
because  the  plaint  was  set  out  as  made  by  George 
Henry  Webb  as  manager,  and  not  as  on  the  part  of 
the  Bank.  Held,  that  this  ground  did  not  come 
■within  s.  53  of  the  Code,  as  it  was  clear  that  the 
circumstances  set  out  in  the  plaint  applied  to  the 
case  of  the  plaintiff  Bank,  and  the  plaint  sufficiently 
fulfilled  the  requirements  of  the  Code  that  the 
facts  which  the  plaintiff  considers  essential  should 
be  concisely  and  clearly  set  out,  and  that  the  veri- 
fication should  be  made  by  some  one  acquainted 
with  these  facts.     Mtjssoorie  Bank  v.   Baelow 

I.  Ii.  B.  9  All.  188 


26. 


Verification  of  plaint  by 


acting  manager — Civil  Procedure  Code,  1882,  ss. 
51  and  435 — Principal  officer  of  a  Corporation  or 
Company.  The  Manager  at  Lucknow  of  the  local 
branch  of  the  Delhi  and  London  Bank  was  author- 
ized by  a  power-of-attorney  under  seal  of  the  com- 
pany in  London,  to  sue  for  debts  due  to  the  Bank, 
and  to  substitute  any  person  for  himself,  besides 
doing  other  acts  of  management.  A  power-of- 
attorney,  executed  by  him  as  manager,  appointing 
the  accountant  of  the  Bank  to  be  its  attorney  in 
Lucknow,  did  not  contain  express  authority  to 
the  person  so  empowered  to  sue  for  debts  due  to 
the  Bank.  The  accountant  conducted,  under  this 
power,  the  chief  business  of  the  branch,  and,  while 
he  was  so  conducting  it,  this  suit  was  instituted 
against  defendants,  of  whom  some  objected  that 
he  was  not  authorized  to  sign  and  verify  the  plaint. 
Held,  that  s.  51,  Civil  Procedure  Code,  regulating 
proceedings  by  or  on  behalf  of  ordinary  plaintiffs, 
did  not  apply,  but  that  s.  435  was  applicable,  the 
acting  manaaer  appointed  as  abovementioned  being 
a  principal  officer  of  the  Bank  Corporation  within 
the  meaning  of  that  section.  Delhi  and  London 
Bank  v.   Oldham       .         .  I.  L.  R.  21  Calc.  60 

L.  R.  20  I.  A.  139 


27. 


-Suit  by  agent  of  an  unincor- 


porated society — Civil  Procedure  Code,  1882,  s. 
435 — Corporation.  A  suit  in  ejectment  as  against  a 
trespasser  was  brought  by  a  person  signing  the 
plaint  as  ' '  for  and  as  Superintendent  and  Principal 
Officer  of  the  Estate  of  the  Board  of  Foreign  Mis- 
sions of  the  Presbj'terian  Church  of  New  York.  " 
The  plaintiff  was  not  shown  to  be  a  member  of  the 
Board,  nor  did  he  set  up  any  possessory  title  of  his 
own.  Held,  that,  inasmuch  as  the  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  of  New  York 
was  not  a  corporation  or  company  authorized  to  sue 
and  be  sued  in  the  name  of  an  officer  or  trustee 
within  the  meaning  of  s.  435  of  the  Code  of  Civil 
procedure,  and  also  as  the  person  signing  the  plaint 
in  the  manner  above  described  did  not  profess  to  be 
suing  on  his  own  possessory  title  to  the    land    in 
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respect  of  which  ejectment  was  claimed,  the  suit 
must  be  dismissed.  Jaigopal  v.  Kauleshar  Roy,  All. 
Weekly  Notes  (1882)  132 ;  Muhammad  Yusuf  V 
Sukhriath,  All.  Weekly  Notes  (1887)  55  ;  and  Asher 
v.  Whitlock,  L.  R.  1  Q.  B.  1,  distinguished.  YusuF 
Beg  v.  Board  of  Foreign  Missions  of  the 
Peesbyteri  an  Church  of  New  Y''ork  in  America 
I.  L.  R.  16  All.  420 


28. 


Result  of  defective  verifi- 


cation — Amendment — Procedure — Civil  Procedure 
Code,  1882,  ss.  52,  53,  and.  578— Irregularity  not 
affecting  merits.  If  the  verification  of  a  plaint  is 
discovered  to  be  defective  at  any  time  whilst  the 
suit  is  before  the  Court  of  first  instance,  the  plaint 
may  be  amended  by  the  Court.  If  such  defect 
be  not  discovered  until  the  suit  comes  on  appeal 
before  an  Appellate  Court,  such  Court  may,  if  it 
thinks  fit,  return  the  plaint  to  the  Court  of  first 
instance  to  be  amended  by  it.  But  where  the  de- 
fect is  such  that  it  is  covered  by  the  provisions  of 
s.  578  of  the  Code  of  Civil  Procedure,  there  is  no 
necessity  for  the  Appellate  Court  to  take  any  steps 
to  procure  the  amendment  of  the  plaint.  In  any 
event,  a  defect  in  the  verification  of  a  plaint  will  not 
of  necessity  result  in  the  dismissal  of  the  suit. 
Balgobind  Das  v.  Ganno  Bibi,  All.  Weekly  Notes, 
(1896)  75,  referred  to.  A  plaint  filed  by  three  joint 
plaintiffs  was  verified  by  each  in  the  form  :  ' '  The 
contents  of  the  petition  of  plaint  are  true  to  the 
best  of  my  knowledge  and  belief. ' '  Held,  that  this 
form  of  verification,  though  not  free  from  ambig- 
uity, was  in  substantial  compliance  with  the  provi- 
sions of  s.  52  of  the  Code  of  Civil  Procedure. 
Rajit  Ram  v.  Katesar  Nath 

I.  Ii.  R.  18  All.  396 

29,  —  Plaint  verified  -when  in  an 

incomplete  state — Amendment  of  plaint  to  correct 
defective  verification.  The  substantial  portion  of  a 
plaint,  consisting  of  the  statement  of  the  claim  of 
the  plaintiffs  and  the  prayer,  was  written  upon 
two  sheets  of  plain  paper  and  verified  by  the 
plaintiffs.  Subsequently  to  the  affixing  of  the 
plaintiff's  signatures,  a  front  sheet,  consisting  of  a 
piece  of  stamped  paper  with  the  name  of  the  Court 
and  the  names  and  addresses  of  the  parties,  was 
added,  and  the  plaint  thus  composed  filed  in  Court. 
Held,  that  the  verification  was  defective,  but  that 
the  suit  ought  to  have  been  dismissed.  The  plaintiff 
ought  to  have  been  allowed  an  opportunity  of 
amending  the  plaint  by  making  a  proper  verifica- 
tion.    Fateh  Chand  v.  Mansab  Rai 

1.  L.  R.  20  AIL  442 

Ganga  Sahai  v.  Muhammad  Ali  Jan  Khan. 

L  L.  R.  20  AIL  444  note 

Fakir  Chand  v.  Muhesh  Das. 

I.  L.  R.  20  All.  445  not( 

30. Plaint  not  signed  by  plaint- 
iff or  his  authorized  agent — Effect  of  such 
want    of    signature — Civil    Procedure    Code,    1882^ 
ss.  51,  578.  The  mere  fact  that  the  plaint  in  a  suiW 
has  not  been  signed  by  the  plaintiff  named  therein  ! 
or  by  any  person  duly  authorized  by  him  in  that 
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behalf  as  required  by  s.  51  of  the  Code  of  CivU  Pro- 
cedure will  not  necessarily  make  the  plaint  abso- 
lutely void.  A  defect  in  the  signature  of  the  plaint, 
or  the  absence  of  signature,  where  it  appears  that  the 
suit  was  in  fact  filed  with  the  knowledge  and  by  the 
authority  of  the  plaintifE  named  therein,  may  be 
waived  by  the  defendant,  or,  if  necessary,  cured  by 
amendment  at  any  stage  of  the  suit,  and  having  re- 
gard to  s.  578  of  the  Code  of  Civil  Procedure,  is  not  a 
ground  for  interference  in  appeal.  Rajit  Ram  v. 
Katesar  Nath,  I.  L.  R-  18  All.  396,  and  Mohini 
Moh  un  Das  v.  Bangsi  Buddan  ShaJia  Das,  I-  L  R. 
17  Calc  580,  referred  to.  Marghub  Ahmad  v.  Nihal 
Ahmad,  All.  Weekly  Notes  (1899)  55,  overruled. 
Mahabir  Prashad  y.  Wahid  Alam,  All.  Weekly  Notes 
(1891)  152,  distinguished.  Katesar  Nath  v.  Aggyan, 
All.  Weekly  Notes  {1894)  95,  and  Badri  Prasad  v. 
Bhagwali  Dhar,  1.  L.  R.  16  All  240,  discussed. 
Basdeo  r.  SiuDT         .         .     I,  Ii.  E.  22  All.  55 


3L 


Verification — Civil  Procedure 


Code  {Act  XIV  of  1882),  s.  435--Veriiication  on 
behalf  of  Corporation — Defective  verification  of  plaint, 
effect  of,  on  appeal.  Where  a  petition  by  the  Bank 
of  Bengal  was  verified  by  a  person  described  as  the 
Officiating  Inspector  of  Branches,  Bank  of  Bengal, 
and  there  was  nothing  to  show  that  he  was  not 
the  officer  authorised  to  sue  or  verify  the  petition 
on  behalf  of  the  Bank  at  Chittagong,  or  that  he 
was  not  able  to  depose  to  the  facts  of  the  case  : — 
Held,  that  the  petition  was  properly  verified  under 
8.  435,  Civil  Procedure  Code.  Defective  verification, 
if  there  is  no  reason  to  suppose  that  anyone  Ls 
prejudiced  thereby,  is  no  ground,  at  an  appellate 
stage,  either  for  returning  the  plaint  for  amendment 
or  for  refusing  relief  on  the  basis  of  the  alleged 
defect  in  the  plaint.  Rajit  Ram  v.  Katesar  Nath, 
I.  L.  R.  IS  All.  396,  and  Basdeo  v.  John  Smidt, 
I.  L.  R.  22  All.  55,  followed.  Ram  Komal  Saha 
V.  Baxk  of  Bengal  of  Akyab  (1900) 

5  C.  W.  N.  91 


32. 


Foreign  Corpora- 


tion, suit  by — Foreign  Company  not  registered  under 
the  Indian  Companies  Act,  1882 — Plaint,  verifica- 
tion of,  by  the  Manager  of  an  unregistered  Company 
— Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  430, 
435 — Indian  Companies  Act  { VI  of  1882),  ss.  6,  41, 
224.  A  Foreign  Corporation  is  entitled  to  sue  in 
its  corporate  character  in  this  country,  without 
being  registered  under  the  Indian  Companies  Act, 
1882,  or  an  Act  of  Parliament ;  and  a  plaint  in 
such  a  suit  can  be  verified  on  behalf  of  the  Corpo- 
ration by  one  of  its  principal  officers,  under  s.  435 
of  the  Code  of  Civil  Procedure.  A  Corporation  duJy 
created  according  to  the  law  of  one  State  may  sue 
and  be  sued  in  its  corporate  name  in  the  Courts  of 
other  States.  Campbell  v.  Jackson,  I.  L.  R.  12 
Calc.  41,  and  Yusuf  Beg  v.  The  Board  of  Foreign 
Missions  of  the  Presbyterian  Church  of  New  York, 
I.  L.  R.  16  All.  420.  distinguished.  SrsGER  Mantj- 
FACTxnarsG  Co.  v.  Bau>-ath  (1902) 

L  L.  E.  30  Calc.  103 


TJjAlNT—conid. 

5.  AMENDMENT  OF  PLAINT. 

1. Po^wer  to    amend — Appellate 

Court.     A  plaint  cannot  be  amended  in  an  Appellate 
Court.     Abdul  GrFFOOB  v.  Ncb  Bast 

1  B.  Ii.  E.  A.  C.  78  :  10  W.  E.  Ill 


2.  ■ Appellate  Court 

— Objection  to  plaint.  An  Appellate  Court  is  com- 
petent at  any  stage  to  allow  objections  to  be  taken 
to  an  apparent  defect  in  the  plaint.  CoLvrs,  CowiE 
V.  EoAS     .     2  B.  Ii.  R.  A.  C.  212  :  U  W.  E.  40 

Act    VIII  of 


1859.  The  Court  has  power  to  amend  a  plaint 
after  it  has  been  filed,  although  no  express  power  to 
do  so  is  given  by  Act  VIII  of  1859.  Under  Act 
VIII  of  1859,  the  Court  has  power  to  make  all  such 
amendments,  first  in  the  plaint  and  afterwards  in 
the  issues,  as  may  be  necessarj-,  in  order  to  bring 
about  a  fair  and  proper  trial  of  the  matter  which  the 
plaintiff  comes  into  Court  to  have  tried.  Gabekd 
Cha>-dea  Dctt  t-.  Gakga  Dhte.  Nalit  Mohtn 
Das  v.  Gaxga  Dhye       .      .     .     7  B.  L.  K.  333 

Sahui  Kesbaji  v.  Rajsaxgji  Jalmsasgji. 

2  Bom.  169  :  2nd  Ed.  162 


4.  — ■ Ci'i  i7  Procedure 

Code  {Act  XIV  of  1882),  ss.  42,  45,  and  53.  On 
the  question  of  amending  a  plaint,  s.  53  of  the 
Civil  Procedure  Code  should  be  read  with  ss.  42  and 
45  ;  that  it  is  the  intention  of  the  Legislature  that 
all  matters  in  dispute  should  be  disposed  of  in  the 
same  suit.  The  proviso  to  s.  53  is  not  intended 
to  interfere  with  this.  Saral  Chaxd  Mitter  v. 
MohunBibi  .  .  .1.  Ii.  R.  25  Calc.  371 
2  C.  W.  N.  18  ;  201 


5. 


Discretion  of 


Judge — Code  of  Civil  Procedure,  1882,  s.  53.  The 
amendment  of  a  plaint  under  s.  53  of  the  Code  of 
Ci^nl  Procedure  (Act  XIV  of  1882)  is  in  the  discre- 
tion of  the  Judge,  and  is  not  the  right  of  the  suitor 
in  all  circumstances.  It  is  not  enough  for  a  plaint- 
iff to  show  that  the  amendment  does  not  alter  the 
character  of  the  suit.     Tapieam  r.  Sadu 

I.  Ii.  E,  21  Bom.  570 


6. 


Civil  Procedure 


Code,  s.  53 — Limitation — Area  of  property  claimed 
in  suit  for  pre-emption  described  as  less  than  the  true 
area.  A  Court  is  not  precluded  from  returning  a 
plaint  for  amendment  because  at  the  time  it  is  re- 
turned for  amendment  the  period  of  limitation  for 
the  stiit  may  have  expired.  The  plaintiff  in  a  suit 
for  pre-emption,  after  filing  his  plaint,  discovered 
that  the  property  in  suit  had  been  described  by 
mistake  as  being  of  a  slightly  less  area  than  it  was 
in  reality.  Held,  that  the  Court  had  power  and 
ought  to  have  allowed  the  plaint  to  be  amended, 
and  that  the  amendment  was  not  precluded  by  the 
fact  that,  at  the  time  when  the  application  for 
amendment  was  made,  the  limitation  for  the  suit 
had  expired.  Held,  also,  that  such  misdescription 
would  not  render  the  suit  liable  to  the  objection  that 
the  plaintiff  had  sought  to  pre-empt  only  a  part  of 
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the  property  sold.     Baekat-ttn-nissa  v.  Mctham- 
MAD  AsAD  Ali  .         .     I.  L.  R.  17  All.  288 

Eight     to      amend — Altering 


cane  in  appeal.  A  plaintiff  was  not  allowed  to  alter 
his  case  on  second  appeal.  Dassorathy  Htjri 
Chitxder  Mahapattra  v.  Ramkrishka  Ja>'a 

I.  L.  R.  9  Calc.  526 
13  C.  L.  R.  114 


8, 


Ground  for 

Semble  :     A  defect 


amPMdment  at  final  hearing. 
which  appears  on  the  face  of  the  plaint,  which 
would  have  rendered  it  inadmissible,  is  not  a  matter 
for  amendment  at  the  final  hearing  of  the  suit. 
Ramasami  Ayyan  v.  Ramtj  Mupan  ,  3  Mad.  372 

9,    — ^ Application  to 

amend  loith  reference  to  objection  taken  at  filing 
of  plaini.  A  plaint  may  be  amended  upon  subse- 
quent application,  with  reference  to  an  objection 
taken  when  it  was  filed.     Toulton  v.  Gwyther 

Bourke  O.  C.  273 

3^0. Time  for  araendment — 

Amendment  after  settlement  of  issues.  Amendment 
of  a  plaint  is  not  allowable  after  issues  are  fixed. 
Amur  Naraix  alias  Nerput  Suhaye  v.  Rtjghoo- 
BuxsEE  KooxwuR       .         .  5  "W.  R.  234 


11. 


Civil    Procedure 


Code,  1877,  s.  53 — Amendment  subsequently  to  first 
hearing.  The  words  in  paragraph  1  of  s.  53  of  the 
Code  of  Civil  Procedure  (Act  X  of  1877)  "at  or 
before  the  first  hearing  ' '  are  merely  directory  and 
not  mandatory,  and  therefore  a  plaintiff  may,  sub- 
sequently to  the  "  first  hearing,"  amend  his  plaint, 
provided  such  amendment  does  not  alter  the  ori- 
ginal character  of  his  suit.  The  plaintiffs  (mort- 
gagors in  a  suit  against  their  mortgagees)  sought 
only  for  production  of  the  mortgage-deed  or  for  an 
account,  although  the  averments  in  the  plaint  war- 
ranted a  prayer  for  redemption.  Subsequently  to 
the  first  hearing  of  the  suit,  they  applied  to  be  al- 
lowed to  amend  the  plaint  by  adding  a  prayer  for 
redemption.  Held,  that  the  provisions  of  s.  53  of 
the  Civil  Procedure  Code  (Act  X  of  1877)  did  not 
preclude  the  Court  from  permitting  the  amend- 
ment to  be  made.     Modhe  v.  Dongre 

I.  L.  R.  5  Bom.  609 

12. -  Amendment  after 


return  for  amendment  in  fixed  time — Civil  Pro- 
cedure Code,  1877,  s.  53.  Semble  :  That  where  at 
the  first  hearing  of  a  suit  the  plaint  is  returned  for 
amendment  within  a  fixed  time  under  the  provi- 
sions of  s.  53  of  Act  X  of  1877,  and  it  is  amended 
accordingly,  it  cannot  afterwards  be  again  returned 
for  amendment.  Badr-vn-nissa  v.  Muhammad 
Jan  ....      I.  L.  E.  2  All.  671 


13. 


Civil 


.  .  Procedure 

Code,  1882,  s.  53 — Practice- — Amendment  of  plaint 
at  a  date  subsequent  to  first  hearing.  Held  (Old- 
field,  J.,  dissenting),  that  under  s.  53  of  the  Civil 
Procedure  Code,  a  plaint  can  be  rejected,  returned 
for  amendment,  or  amended  by  the  Court  of  first  in- 


PLAINT— co7i<c?. 

5.  AMENDMENT  OF  PLAINT— con/ci. 
stance  only  at  or  before  the  first  hearing  of  the  suit, 
and  not  after  the  first  hearing  thereof.  Modhe  v. 
Dongre,  I.  L.  R.  5  Bom.  609,  dissented  from.  Soorj- 
mukhi  Koer's  Case,  I.  L.  R.  2  Calc.  272  ;  Burjore  v. 
Bhagana,  I.  L.  R.  10  Calc.  557.  L.  R  11 1.  A.  7  ;  and 
Fazul-un-nissa  Begam  v.  Mulo,  I.  L.  R.  6  All  250, 
distinguished  by  Mahmood,  J.  Per  MAmiooD,  J. — 
The  plaint  may,  for  causes  other  than  those  men- 
tioned in  s.  53,  be  amended  by  the  Court  after  the 
first  hearing.     Damodar  Das  v.  Gokal  Chand 

I.  L.  R.  7.  All.  79 


14. 


Civil  Proce- 


dure Code  {XIV  of  1882),  s.  54 — Leave  obtained  to 
amend  plaint  within  a  certain  time — Failure  to 
amend  within  time  allowed — Appli<Mtion  for  exten- 
sion of  time  originally  allowed.  On  the  6th  April 
1891  the  plaintiffs  obtained  an  order  giving  them 
leave  to  amend  the  plaint  and  proceedings  in  the 
suit.  By  the  order  this  amendment  was  to  be 
made  on  or  before  the  30th  April,  1891.  On  the 
18th  August,  1891,  the  plaintiffs  obtained  a  sum- 
mons calling  on  the  defendants  to  show  cause  why 
the  time  allowed  for  amendment  should  not  be  ex- 
tended for  a  month,  and  why  the  hearing  of  the  suit 
should  not  be  postponed.  Held,  making  the  sum- 
mons absolute,  that  although  the  time  originally 
fixed  for  amendment  had  expired,  the  Judge  had  a 
discretion  to  extend  the  time,  and  that  under  the 
circumstances  the  plaintiffs  were  entitled  to  the 
order  asked  for.  Bhagwandas  Bagla  v.  Aru 
Ahmed I.  L,  R.  16  Bom.  263 

15.  Mode  of  amendment — Altera- 
tion of  plaintiff'' s  case.  The  Court  is  not  to  make 
a  case  for  a  plaintiff  which  he  has  not  made  for 
himself  Prosunno  Chuxder  Bajsterjee  v.  Gou- 
REE  Dass  Bhattacharjee  .         .     7  "W.  R.  478 


16. 


Alteration    of 


plaintiff's  case — Variance  between  pleading  and 
proof.  Semble : — The  Court  will  not  add  an  issue  or 
amend  the  plaint  so  as  to  raise  a  wholly  different 
question  to  that  upon  which  the  parties  have  come 
into  Court.     Bizjie  Bibee  v.  Monohur  Doss 

2  Ind.  Jur.  N.  S.  118 

See   Nehora    Roy   v.    Radha   Pershad 
Singh. 
I.  L.  R.  5  Calc.  64  :  4  C.  L.  R.  353 


17. 


Allowing  new 


cause  of  action — Civil  Procedure  Code,  1859,  ss.  29 
and  31.  Ss.  29  and  31  of  the  Civil  Procedure  Code 
empower  the  Court  to  permit  such  amendment  in 
the  plaint  as  may  enable  the  Court  to  give  relief  in 
respect  of  the  wrong  originally  complained  of,  but 
not  to  allow  totally  new  causes  of  action  to  be 
added  by  a  supplemental  plaint.  Railoo  Mull  v. 
Nai.uk      .         .      1  N.  W.  171 :  Ed.  1873,  250 

18. Ground    for  amendment — 

Insufficient  disclosure  of  cause  of  action.  Where 
the  plaint  does  not  suflBciently  disclose  the  cause  of 
action,  and  a  cause  of  action  exists,  the  plaintiff 
should  have  been  allowed  to  amend  it  under  s.  32, 
Code  of  Civil  Procedure,  1859 ;  not  being  so  allowed, 
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PLAINT- 

5.  AMENDMENT  OF  PLAINT— co»ii. 
he  is  at  liberty  to  pro\  e  any  catise  of  action  which 
is  not  inconsistent  with  the  plaint.     Luckhee  Pkea 
Debia  r.  Brisdabux  Det     .  12  "W.  B.  313 

19, Misstatemeni 

of  cause  of  action.  The  plaintiff,  having  faUed  in  an 
application  under  s.  441  of  the  Penal  Code,  brought 
a  suit  in  a  Civil  Court  for  possession  and  for  the 
demolition  of  a  wall  or  fence  put  up  by  the  de- 
fendant, dating  bis  cause  of  action  from  his  failure 
in  the  Criminal  Court.  In  the  Court  of  first  in- 
stance, he  obtained  a  decree  for  possession.  The 
Judge  on  appeal  dismissed  the  plaintiff's  suit  on  the 
ground  that  he  had  no  power  to  set  aside  a  Magis- 
trate's  order  under  the  law  cited.  Held,  that,  if 
the  Judge  was  of  opinion  that  the  plaintiff  had 
misstated  his  cause  of  action,  he  ought  to  have 
directed  him  to  amend  his  plaint.  Daboo  Jha  v. 
LrwAjHA      .         .         .         .        UW.B.  223 

20. Bejedion  of 

plaint  for  prolixity — Ciml  Procedure  Code,  1839, 
s.  29.  If  a  plaint  not  only  asks  for  relief  which  a 
Court  can  afford,  but  seeks  to  open  up  matters 
already  adjudicated  upon  in  another  suit,  the  Judge 
<  instead  of  rejecting  the  plaint  for  prolixity  under 
s.  29,  should  entertain  the  suit  and  adjudicate  upon 
the  matters  not  adjudicated  upon  in  the  former  suit, 
amending  the  plaint  by  striking  out  the  issues 
relating  to  the  matters  adjudicated  upon.     RosuN 

JeHAX  f.  EXAYUT  HOSSETK 

W.  B.  F.  B.  41 :  Marsh.  127 
1  Ind.  Jur.  O.  S.  44  :  1  Hay  269 

21. — - —    Civil  Procedure 

Code,  s.  53 — Alteration  of  the  relief  prayed  for.  The 
restriction  as  to  amendment  of  a  plaint  is  only  as 
to  the  nature  of  the  suit :  the  law  prohibits 
any  such  amendment  as  would  change  the  funda- 
mental character  of  a  suit,  but  an  alteration  in  the 
reUef  does  not  change  the  character  of  a  suit. 
Where  a  purchaser  of  a  mortgage-bond  at  a  sale  in 
execution  of  decree  sued  to  enforce  the  bond,  but 
did  not  pray  for  sale  of  the  mortgaged  property. 
Held,  that  he  might  properly  have  been  allowed  to 
amend  his  plaint  and  add  a  prayer  for  that  relief. 
KAsrsATH  Das  v.  Sadasiv  Patsaik 

I,  L.  B.  20  Calc.  805 

22, Amendment 

transforming  claim — Suit  for  rent  converted  into 
suit  for  ejectment — Variance  between  pleading  and 
proof — Civil  Procedure  Code,  ss.  53  and  56j.  An 
amendment  of  a  plaint  which  materially  transforms 
the  nature  of  the  claim  cannot  be  made  under 
s.  53  of  the  Civil  Procedure  Code,  and  certainly  not 
in  appeal.  S.  53  i)emiits  amendment  of  the  plaint 
before  judgment,  and  not  after.  The  larger  powers 
conferred  on  Appellate  Courts  by  s.  562  do  not 
authorize  such  a  material  transformation  of  a  smt 
in  appeal.  Bai  Shei  Majikajba  v.  Magaxlal 
Bhaishaxkak     .         .         I.  L.  E.  19  Bom.  303 

23.  Altering  character  of  suit — 

Citi7  Procedure  Code,  1877,  s.  53 — Adding  prayer 
for  possession  to  suit  for  declaration  of  title.     S.  53 

VOL.   IV. 
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of  the  Civil  Procedure  Code,  which  provides  that 
a  plaint  cannot  be  amended  so  as  to  convert  a 
suit  of  one  character  into  a  suit  of  another  and 
inconsistent  character,  does  not  prevent  a  plaintiff 
who  has  been  ousted  after  suit  brought  for  declara- 
tion of  title,  from  amending  his  plaint  by  adding  a 
prayer  for  possession.  Meixcs  r.  Vicak  Apostolic 
OF  Malabar       .  I.  L.  B.  2  Mad,  295 

24.  —  Suit  for  posses- 
sion and  mesne  profits — Resumption.  Where  in  the 
plaint  the  relief  sought  for  was  possession  and 
mesne  profits,  and  the  plaint  was  in  the  course  of  the 
suit  amended,  and  an  additional  stamp  paid  so 
that  the  suit  became  one  for  resumption : — Held, 
that  the  amendment  was  improperly  made,  and 
the  suit  must  proceed  as  a  suit  for  possession  and 
mesne  profits.  GoBDrDO  Mahapatbo  f.  Gopee- 
Ihath  Pttsdit 

B.  L.  E.  Sup.  Vol.  581 :  6  W.  B.  2U 

25.  ^ Suit  by  mana- 
ger to  set  aside  deeds — Suit  for  redemption  by  minors. 
Where  the  plaint,  on  the  face  of  it,  is  one  in  which 
a  manager  s\jing  on  behalf  of  minors  is  himself 
plaintiff  and  which  seeks  to  set  aside  de^ds  constitu- 
ting a  mortgage  transaction,  the  Court  cannot,  by 
amending  the  plaint,  turn  the  suit  into  a  redemp- 
tion suit  on  the  part  of  the  minors.  .Joybam  Lall 
5IAHTOON  V.  Stewart     .         .  20  "W.  E.  453 

26. Suit  on  mort- 
gage payable  on  demand — Amendment  of  suit  for 
interest  by  making  it  one  for  account.  Where  a 
mortgage  debt  is  payable  on  demand,  the  suit 
ought  to  be  brought  not  for  interest  only,  but  for  an 
account  and  payment  of  what  remains  due  on  the 
mortgage  for  principal  and  interest  up  to  the  filing 
of  the  plaint.  This  amendment  was  allowed  in  this 
case.     AxxAPA  v.  Gaxpati    I.  L.  B,  5  Bom,  181 

27.  — Civil  Proct/- 

dure  Code,  1877,  *.  53 — Suit  for  restoration  of  land 
to  its  former  condition — Suit  for  declaration  of  right. 
Bv  the  amendment  of  the  plaint,  a  suit  for  the  res- 
toration of  a  bond,  which  it  was  alleged  the  defend- 
ants were  wrongfully  filling  up  to  its  original 
condition,  was  altered  into  one  for  the  protection  of 
the  plaintiffs  from  any  infringement  of,  or  for  a 
declaration  of.  their  right  to  a  share  in  the  produce, 
and  the  use  of  the  water,  by  way  of  easement. 
Held,  that  the  alteration  in  the  plaint  was  a  mate- 
rial one.     Farza>T)  Ali  v.  Yusuf  Ali 

I,  Ii.  B.  2  AIL  669 

28,  Plaintiff  asking  for  relief 

he  is  not  entitled  to — Suit  for  enhancement. 
Where  a  suit  for  a  kabuliat  at  an  enhanced  rate  of 
rent  was  dismissed  on  the  ground  that  it  \s  as  not  for 
enhancement  of  plaintiff's  share  of  the  rent,  but 
for  a  kabuliat  at  an  enhanced  rate  for  the  rent  of 
a  specific  portion  of  land,  although  plaintiff's  agent 
in  his  examination  deposed  that  the  suit  had  refer- 
ence not  to  a  specific  portion  of  land,  but  to  a 
certain  jumma  : — Held,  that  the  Court  below  might 
permit  plaintiff  to  amend  or  explain  his  plaint,  or 
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if  he  had  asked  too  much,  might  give  him  what  he 
•was  entitled  to  under  the  law.  Poorno  Chunder 
Roy  v.  Stalkartt     .         .         .     10  W.  R.  362 


29. 


Giving  plaintiff  more    re- 


lief than  he  prays  for — Suit  for  redemption. 
The  Court  should  not  give  the  plaintiff  more  than 
he  claims  in  his  plaint ;  therefore,  ^^'here  a  mortgagor 
brings  a  suit  to  redeem  mortgaged  land  on  payment 
of  such  sum  as  shall  be  found  due  to  the  mortgagee, 
the  Court  is  not  justified  in  decreeing  possession 
without  payment  in  favour  of  the  mortgagor,  merely 
because  the  mortgagee  denies  the  existenca  of  the 
mortgage.  Dada  valad  Valli  v.  Bavasha  valab 
Kasam         ....         6  Bom.  A.  C.  9 

30. Amendment  by  Appellate 

Court — Omission  of  lower  Court  to  return  plaint 
for  misjoinder.  When  a  plea  of  misjoinder  has 
been  allowed  and  the  suit  decided  and  an  appeal 
brought,  the  Court  of  Appeal  should  dispose  of  the 
suit  in  the  mode  in  which  the  lower  Court  ought  to 
have  disposed  of  it,  by  returning  the  plaint  for 
amendment.  Farzand  AM  v.  Yusuf  Ali,  I.  L.  R.  2 
All.  669,  dissented  from.  Lixgammal  v.  Chinna 
Vexkatammat,  .         .     I.  L.  E,.  6  Mad.  239 


31. 


Amendment    of    plaint- 


Multifarious  suit— Cm7  Procedure  Code,  188?, 
s.  5  ' — Malabar  lav: — Stanom.  A  suit  was  brought  by 
the  jui  ior  members  of  a  tarAvad,  whiih  corsisted  of 
three  stanoms  and  three  tavaries,  against  the  karna- 
van  and  others,  including  certain  persons  to  whom 
he  had  alienated  some  tarwad  property.  The  plaint, 
as  originally  framed,  prayed  (i)  for  the  removal  of 
the  karnavan  ;  (>  )  for  a  declaration  that  defendants 
Nos.  2  to  8,  the  senior  anandravans,  had  forfeited 
their  right  of  siiccession  to  him  ;  (iii)  for  the  ap- 
pointment of  the  plaintiff  in  his  place  ;  (iv)  for  a  de- 
claration that  these  alienations  were  invalid  as 
against  the  tarwad  ;  and  (v)  for  possession  of  the 
property  alienated.  Subsequently,  the  plaint  was 
amended  by  the  order  of  the  Court  by  striking  out 
items  ('  )  and  (v)  of  the  prayer,  and  finally  the 
plaintiffs  further  amended  the  plaint  and  sued  only 
for  a  declai'ation  that  tha  alienations  in  qu'jstion 
were  invalid.  The  lower  Court  passed  the  declara- 
tory decree  prayed  for.  Held,  that  the  lower  Court 
was  wrong  in  allowing  the  plaint  to  be  amended 
after  the  first  hearing,  because  the  case  on  Avhich 
the  decree  was  passed  was  essentially  different  from 
that  disclosed  in  the  plaint ;  and  that  the  appeal 
must  be  allo^ved  accordinelv.  Mahomed  v.  Kri- 
SHNAx       .         .         .       "^."l.  L.  R,  11  Mad.  106 

32. Suit  on  promissory  notes — 

Variance  between  pleading  and  proof — Addition  of 
issue  as  to  items  of  account.  Where  a  suit  was  in- 
stituted luider  Act  V  of  1866  for  the  sum  due  on 
t^AO  promissory  notes,  and  the  defendant  was  after- 
wards allowed  to  come  in  and  defend,  and  written 
statements  vcave  filed,  and  the  plaintiff's  A\ritten 
statement  set  out  all  the  facts  under  which  the  notes 
were  given,  it  was  found  that  the  items  of  the  ac- 
ocunt  were  not  properly  in  issue.     The  Court  al- 
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lowed  the  plaint  to  be  amended  and  an  issue  to  be 
framed  as  to  the  amount  due  in  respect  of  the  consi- 
deration for  the  note.     Joseph  v  Solano 

9  B.  L.  R.  441 :  18  W.  R.  424 


33. 


Suit  for  breach  of  contract 


Variance  betiveen  pleading  and  proof.  The  plaint — 
alleged  a  contract  to  deliver  on  the  2nd  March,  and 
the  evidence  showed  an  extension  of  time  to  the  31st 
March,  but  the  pleading  alleged  that  the  breach  was 
on  2nd  March.  Held,  that  an  amendment  might  be 
allowed,  as  the  defendant  would  not  be  prejudiced 
thereby,  he  having  been  perfectly  aware  of  the  case 
he  had  to  meet  on  this  point.  Pierce  v.  Opendra 
Shetti  Ganapathy     .         .         .      7  Mad.  364 


34. 


Relief  in  respect  of  tort — 


Variance  between  pleading  and  proof.  The  plaint- 
iff sued  the  defendant,  overseer  of  or  for  the 
municipal  office,  for  the  recovery  of  money  due 
on  a  contract  under  which  the  plaintiff  had  done 
certain  work,  the  defendant  contracting  for  the 
municipality,  and  for  the  performance  of  work 
known  by  the  plaintiff  to  be  municipal  work. 
The  municipality  ignored  the  contract,  and  the 
Court  held  the  defendant  could  not  be  made 
personally  liable.  Held,  that  the  plaintiff  could 
not  be  allowed  to  amend  his  plaint  so  as  to  make 
the  defendant  liable  in  tort  for  misrepresentation 
of  his  authority.  Modhoosoodun  Dey  v.  Moh- 
endronath  Mookerjee      .  .     9  "W.  R.  206 

35. Plaint  disclosing  no  cause  of 

action — Contract  Act,  s.  22— Wagering  contract — 
Suit  to  recover  deposit  paid  on  such  contract — Bom. 
Act  III  of  1865,  s.  1 — Deceit — Unilateral  mis- 
lake.  On  the  21st  of  January,  1883,  the  plaintiff 
contracted  to  purchase  from  the  defendant  the 
right  to  receive  dividend  on  50  shares  of  the  Empress 
Mill  at  Pi  37  per  share,  the  plaintiff  being  under  an 
impression  that  the  dividend  was  to  be  declared  on 
some  subsequent  day.  The  plaintiff  deposited 
RlOO  with  the  defendant  as  part  payment  of  the 
purchase  money.  Subsequently  it  was  ascertained 
that  the  dividend  had  been  already  declared  on  17th 
January,  1883  {i.e.,  four  days  before  the  contract) 
at  R25.  The  plaintiff  thereupon  sued  the  defend- 
ant to  have  the  contract  declared  cancelled,  and 
sought  to  recover  the  deposit  of  R 1 00,  with  interest. 
The  Judge  of  the  Court  of  Small  Causes  at  Broach, 
being  of  opinion  that  the  contract  was  in  its  nature 
a  sutta  or  wagering  contract,  rejected  the  plaintiff's 
claim.  The  plaintiff  applied  to  the  High  Court 
under  its  extraordinary. jurisdiction  to  set  aside 
the  lower  Court's  decision.  Held,  that,  in  the  first 
instance,  the  plaint,  as  framed,  not  disclosing  any 
cause  of  action,  ought  to  have  been  returned  for 
amendment.  It  should  either  have  alleged  a  mis- 
take common  to  both  parties  to  the  contract,  or 
should  have  contained  an  allegation  of  fraud,  on  the 
defendant's  part,  inducing  the  plaintiff  to  enter  into 
the  agreement.  The  mere  circumstance  that  the 
contract  was  ' '  caused  by  one  of  the  parties  to  it 
being  under  a  mistake  as  to  a  matter  of  fact"  would 
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not,  under  s.  22  of  the  Contract  Act  (IX  of  1872), 
have  made  the  contract  voidable.  The  High  Court 
reversed  the  lower  Court's  decision  in  order  that  the 
plaintiff  might  be  given  an  opportunity  to  amend 
his  plaint  so  as  to  show  that  his  action  was  one  for 
deceit  Dayabhai  Tribhota>«-das  v.  Lakhjiichaxd 
Pasachasd        .         .         .1.  li.  E.  9  Bom,  358 

36. Suit  for  pre-emption— iJigW 

to  relief  on  different  ground  from  that  relied  on — 
Raising  new  issue — Pre-emption.  Where  a  plaint- 
iff claimed  in  his  plaint  a  right  of  pre-emption  as 
co-partner  of  the  vendor  -.—Held,  that  he  could  not 
be  entitled  to  a  decree  on  the  ground  of  vicinage. 

KxrSJABEHAKI   LaL   V.    GiRIDHAEI   LaL 

1  B.  Ii.  E.  S.  N.  12 ;  10  W.  E.  189 

Shit;  Suhai  Moxick  v.  Lala  Hari  Suhai  SrsG 
3  B.  L.  E.  Ap.  142 


37. 


Conditional  de- 


cree.    ^Yhe^e  the  plaintiff  in  a  suit  to  enforce  the 

right  of  pre-emption  sued  alleging  that  the  actual 

price  of  the  property  was  not  the  price  entered  in 

the  sale-deed,  but  a  smaller  price,  and  claimed  the 

property  on  pajTnent  of  such  smaller  price,  and  did 

not  allege  in  his  plaint  that  he  was  ready  and  willing 

to  pay  any  price  which  the  Coturt  might  find  to  be 

•         the  actual  price,  and  on  the  day  that  his  suit  was 

I        finally  disposed  of  presented  an  application  to  the 

Court  stating  that  he  was  ready  and  willing  to  do 

so  : — Held,  that  the  Court  was  not  bound  to  allow 

I         him  to  amend  his  plaint  and  bring  into   Court   the 

i       larger  sum.     Dukga  Prasad  r.  Nawazish  Au 

F  I  L.  E.  1  AIL  591 

38.   Alteration       of 


cJaim  on  appeal — Special  agreement — Custom.  The 
plaintiff  in  a  suit  to  enforce  a  right  of  pre-emption 
in  respect  of  certain  shares  in  certain  villages 
founded  his  claim  on  a  special  agreement  contained 
in  the  village  administration  papers  and  such  claim 
was  tried  and  determined  in  the  lower  Court  as  so 
founded-  Held,  that  the  plaintiff  could  not  ou  ap- 
peal set  up  a  claim  to  enforce  such  right  foimded  on 
custom.     Chadami  Lal  v.  Muhajimad  Baksh 

I.  Ii.  E.  1  Ail.  563 


39. 


Alteration       of 


claim  on  appeal — Right  f minded  on  agreement — 
Custom.  Where  the  existence  in  a  certain  ^^llage  of 
the  right  of  pre-emption  was  recorded  in  the  village 
administration  jjaper  as  a  matter  of  agreement  and 
not  of  custom,  and  a  suit  was  brought  to  enforce 
such  right  founded  on  the  agreement,  and  was  tried 
and  determined  in  the  lower  Court  as  so  founded, 
the  plaintiff  could  not  on  special  appeal  claim  such 
right  as  a  matter  of  custom  in  virtue  of  the  entry.  A 
claim  to  the  right  of  pre-emption  founded  on  a 
special  agreement  does  not  exclude  a  claim  to  such 
riffht  founded  on  Mahomedan  law.  Maratib  Ali 
f.  Abdul  Hakim  .         .         .    I.  L.  E.  1  AIL  567 

40. Suit  for  property  mis- 
appropriated— Omission  of  allegation  of  demand 
and  refusal.  In  1S74  plaintiff  sued  to  recover  cer- 
tain property,  or  its  value,  ' '  dishonestly  misappro- 
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priated"  on  the  21st  January  1872  by  first  defend- 
ant, assisted  by  the  other  defendants.  The  lower 
Court  held  that"  the  right  to  sue  did  not  accrue  until 
the  property  had  been  demande<:l  and  refused  ;  that 
the  plaint  contained  no  allegation  of  such  demand 
and  refusal ;  that  the  plaint  could  not  be  amended 
by  the  insertion  of  such  an  allegation  after  answer 
filed  ;  and  that  therefore  the  suit  could  not  be  main- 
tained. Held,  reversing  the  decree,  that  even  if  the 
present  case  were  one  in  which  the  provision  as  to 
demand  could  have  any  application  at  all,  still  the 
suit  ought  not  to  have  been  dismissed  on  that  techni- 
cal ground,  when  the  defendant  by  his  answer 
traversed  the  whole  of  the  allegations  in  the  plaint 
and  pleaded  the  statute  of  limitation.  Manikya 
Row  Lakshmayyah  v.  Maxikya  Row  Gopal  Row 

7  Mad.  400 


41. 


Suit   to  set  aside  sale  for 


arrears  of  revenue  and  for  possession — Pur' 
chase  by  fraud — Forfeiture  of  t-nvincy — Trustee  of 
owner  in  equity.  The  plaintiff  sued  to  recover  pos- 
session of  certain  land,  a:.d  prayed  to  set  aside  the 
sale  of  it  by  the  revenue  authorities  for  arrears  of 
assessment  due  on  the  land.  He  alleged  that  he  had 
let  the  land  to  the  defendant,  on  condition  of  the 
latter  paWng  the  Government  assessment  and 
certain  rent  in  cash  and  kind  to  the  plaintiff  ;  that 
the  defendant,  having  intentionally  made  a  default 
in  payment  of  the  assessment,  fraudulently  caused 
the  land  to  be  sold  by  the  revenue  authorities  and 
piu-chased  it  himself.  The  defendant  traversed  the 
plaintiff's  allegations,  and  stated  that  he  was  in 
possession  of  the  land  as  purchaser  at  the  revenue 
sale.  The  Subordinate  Judge  rejected  the  plaintiff's 
claim,  holding  that  he  failed  to  prove  either  the 
defendant's  liability  to  pay  the  assessment,  or  any 
fraud  on  his  part  with  respect  to  the  sale  of  the  land, 
and  that  the  sale  could  not  be  set  aside.  His  decree 
was  afiBrmed  on  appeal  by  the  Assistant  Judge  on 
the  sole  ground  that  the  sale  could  not  be  set  aside. 
He  did  not  go  into  the  merits  of  the  case.  On  ap- 
peal to  the  High  Court  -.—Held,  that  the  plaint  ought 
not  to  have  contained  any  prayer  for  setting  aside 
the  sale,  but  that  as  it  contained  a  prayer  for  posses- 
sion, it  might  be  read  as  prajnng  (or  at  least  that 
the  plaintiff  might  have  been  permitted  to  amend  it 
so  that  it  might  simply  pray)  that  the  defendant 
should,  under  the  circumstances  alleged  by  the 
plaintiff,  be  declared  a  trustee  of  the  land  for  the 
plaintiff.  Held,  also,  that,  if  the  plaintiff's  allega- 
tions were  true,  the  plaintiff  would  be  entitled  to 
such  a  declaration,  and  the  defendant  would  be 
discharged  of  his  sub-tenancy  in  consequence  of 
his  conduct  which  worked  a  forfeiture  of  a.n\  right 
to  be  continued  as  tenant.  Balkbishxa  Vascdev 
17.  ilADHAVRAV  Xarayax    .     I.  L.  E.  5  Bom.  73 


42. 


Suit    for    possession      on 


ground  of  exclusive  right — Appellate  Court, 
Potcer  of — Variance  between  pleading  and  proof. 
^^^lena  plaintiff  sues  to  recover  possession  of  pro- 
perty on  the  allegation  that  he  had  purchased  it  with 
his  own  money,  and  the  suit  is  dismissed  in  the 
Court  of  first  instance,  the  Court  of  Appeal  is  not 

13  Y  2 
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justified  in  giving  the  plaintiff  a  decree  for  a  portion 
of  the  property,  on  the  ground  that  the  whole  was 
the  propertj'  of  a  joint  Hindu  family  in  which  the 
plaintiff  was  a  co-sharer.  Mukhod.a.  Soondury 
Dasi  v.  Ram  Churn  Karmokar 

I.  L.  R.  8  Cale.  871 :  11  C.  L.  R.  194 


43. 


Suit  for  possession  of  share 

of  joint  Hindu  family  before  partition — Suit 
for  partition.  A,  one  of  three  members  of  an  un- 
divided Hindu  family,  mortgaged  his  share  in  the 
immoveable  family  property  to  B.  The  mortgage 
recited  that  the  money  was  raised  in  order  to  en- 
able A  to  sue  his  co-parceners  for  partition  of  the 
family  property  and  possession  of  his  share  therein. 
A  subsequently  did  bring  a  suit  with  that  object 
against  his  co-parceners,  but  allowed  it  to  be  dis- 
missed against  him  for  default.  B  now  brought  a 
suit  against  A  and  his  co-parceners  for  possession  of 
.4's  share  in  such  family  property.  Held,  that  i5'« 
suit,  being  a  suit  for  possession,  was  wrongly  framed 
and  was  not  maintainable,  there  never  having  been 
any  partition  of  the  joint  family  property.  Leave, 
however,  was  given  to  B,  on  certain  terms,  to  amend 
his  plaint,  so  as  to  make  his  suit  a  suit  for  partition. 
Krisiinaji  Lakshman  Rajvade  v.  Sitaram  MTjR- 
arravJakhi       .         .         .1.  L.  R.  5  Bom,  496 


44. 


Suit  for  money  received  for 


plaintiff — Addition  of  prayer  for  account- 
Anieiuhnent  of  plaint  on  appeal — Civil  Procedure 
Code,  1SS2,  s.  54.  Plaint  allowed  by  the  High 
Court,  on  a  regular  appeal  to  be  amended  by  in- 
sertion of  a  prayer  for  an  account.  Bai  Axope  v. 
MuLCHAND  Girdhar  .     I.  L.  R.  9  Bom.  355 


45. 


Alternative    case  -Omission 


to  put  case  in  alternative.  Where  the  plamtifE  has 
not  put  forward  an  alternative  case  as  he  might 
have  done,  he  may  have  leave  to  amend  his  plaint 
and  to  state  his  case  correctly  therein  if  the  Court 
thinks  that  he  has  rested  his  claim  upon  wrong 
grounds  from  misinformation,  ignorance  of  law 
or  fact,  mistake  or  misconstruction  of  documents. 
Lakshmibai  v.  Hari  eix  Ravji  .       9  Bom.  1 


46. 


Omission  to  put 


47. 


case  in  alternative — Civil  Procedure  Code,  1882, 
s.  53.  Where  a  plaintiff's  claim  as  originally 
stated  in  his  plaint  ^\•as  based  on  the  allegation  of 
the  invalidity  of  a  will,  an  application  at  the  hear- 
ing of  the  case  to  amend  the  plaint  by  inserting 
a  clause  submiting  that,  even  if  the  will  ^.veie 
valid,  it  did  dispose  of  the  whole  of  the  testator's 
property,  was  refused, — the  Court  holding,  under 
s.  53  of  the  Civil  Procedure  Code  (XIV  of  1882), 
that  the  case  made  by  the  proposed  amendment 
would  be  inconsistent  with  the  case  made  in  the 
plaint  as  originally  framed.  Damodar  Madhowji 
V.  Ptjrmanandas  Jeewandas 

I.  L.  R.  7  Bom.  155 


Omission   to    ask 


jor  alternative  relief — Frame  of  suit — Accotmt 
and  discovery.  After  parties  have  come  to  trial  to 
determine  which  of  two  stories  is  true,  the  plaintiff 
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cannot  be  allowed  to  amend  his  plaint  by  aban- 
doning his  own  story  and  adopting  that  of  the 
defendant,  and  asking  relief  on  that  footing  :  for 
the  question,  whether  on  that  footing  the  plaintiff 
is  entitled  to  relief,  is  one  to  which  the  defendant's 
attention  has  not  been  called  and  which  he  has 
had  no  opportunity  of  answering.  In  a  suit  to 
recover  a  specified  sum  for  the  hire  of  cargo 
boats  and  not  asking  for  any  other  relief,  the 
defendant  alleged  and  proved  that  he  was  merely 
the  agent  of  the  plaintiff  to  find  hirers  for  the 
boats,  and  that  he  was  not  liable  for  the  hire  of 
the  boats.  Held,  that,  although  prima  facie  a 
principal  is  entitled  to  an  account  and  discovery 
from  his  agent,  the  plaintiff  C(3uld  not  obtain  such 
relief  in  the  suit  as  framed,  and  that  be  could  not, 
after  coming  to  a  hearing,  be  allowed  to  amend  his 
plaint  by  inserting  an  alternative  prayer  for  relief,  ^ 
upon  the  footing  of  the  case  set  up  by  the  defendant. 
Shibkristo  Sircar  v.  Abdool  Hakeem 

I.  L.  R.  5  Calc.  692  :  5  C.  L.  R.  455 

48.. "Withdrawal  of  part  of  claim 

— Suit  brought  for  amount  in  excess  of  jurisdiction 
of  Mutisif — Suit  to  declare  land  liable  to  be  sold  in 
execution  of  decree — Civil  Procedure  Code,  ss.  50 
and  373.  In  a  suit  brought  in  a  District  Munsif's 
Court  to  declare  certain  land  liable  to  be  sold  in 
execution  of  a  decree  for  more  than  R 2,500,  the 
defendants  pleaded  that  the  Court  had  no  juris- 
diction. The  Munsif  allowed  the  plaintiff  to  amend 
the  plaint  by  stating  that  he  abandoned  his  claim 
to  execute  the  decree  against  the  land  for  more 
than  R  2,500.  On  appeal,  the  District  Judge  held 
that  the  plaint  could  not  be  amended  after  the 
first  hearing.  Held,  on  appeal  to  the  High  Court, 
that  the  claim  was  not  one  which  could  be 
amended,  so  as  to  bring  the  suit  within  the 
pecuniary  jurisdiction  of  the  District  Munsif. 
i    A-sxAJi  V.  Rama  Kurup      I.  L.  R.  10  Mad.  152 

,        49.  Allegation  of  fraud — Altera- 

I  tion  of  nature  of  fraud  charged.  Where  in  a  suit 
for  repayment  of  a  certain  sum  which  had  after  a 
compromise  made  by  the  Official  Assignee  been 
paid  to  a  person  who  had  assisted  in  taking  the  ac- 
counts, such  payment  being  unauthorized  by  the 
Court,  the  plaint,  as  presented,  alleged  the  fraud- 
ulent concealment  of  the  payment  from  the 
assignee  and  afterwards,  when  all  the  evidence 
had  been  taken,  and  it  had  been  established  that 
the  assignee,  knew  of  the  payment,  this  was  amend- 
ed to  the  statement  that  if  he  did  know  of  it  he 
had  no  power  to  consent  to  it,  and  that  his  consent 
would  not  be  binding,  the  payment  being  a  fraud 
upon  the  Court  -.—Held,  that  the  amendment  at  the 
stage  when  it  was  made  was  not  permissible. 
Abdul  Hossein  Zenail  v.  Turner 

I.  L.  R.  11  Bom.  620 
L.  R.  14  I.  A.  Ill 

50.  Charges   of    txsMd— General 

allegations  of  fraud — Amendment  of  plaint  on 
appeal — Objection  taken  for  first  time  on  appeal. 
Where  a  plaintiff  seeks  relief  on  the  ground   of 
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fraud,  and  the  plaint  contains  general  allegations 
but  no  specific  instances  of  the  alleged  fraud,  it 
ought  to  be  immediately,  on  presentation,  rejected 
or  returned  for  amendment,  as  it  does  not  disclose 
a  cause  of  action.  The  plaintiff  sued  to  recover 
•  damages  caused  by  the  defendant's  fraud  during 
his  management  of  the  plaintiff's  estate  from  1870 
to  1884.  The  plaint  disclosed  no  specific  instances 
of  the  fraud  imputed  to  the  defendant.  The 
Court  of  first  instance,  without  going  into  evid- 
ence, rejected  the  plaintiff's  claim  on  the  preli- 
minarj-  ground  that  the  plaintiff  had  no  right  to 
sue  during  the  lifetime  of  his  adoptive  mother. 
In  second  appeal,  the  respondent  objected  that 
the  plaint  was  defective.  The  plaintiff's  pleader 
asked  for  leave  to  amend  it  by  specifying  certain 
instances  of  the  alleged  fraud.  Held,  that  the 
amendment  could  not  then  be  allowed  and  the 
suit  must  fail.     Kkishxaji  v.  Wamxaji 

I.  li.  R.  18  Bom.  144 


51. 


Suit  by    Bank    for    money 


against  executrix — Civil  Procedure  Code,  s.  53 
— Order  returning  plaint  for  amendment — Form  of 
suit.  A  suit  was  brought  by  the  manager  of  the 
M  Bank  against  the  executrix  of  B  to  recover  a 
sum  of  money  as  due  upon  a  bond  executed  by  B 
in  favour  of  the  Bank.  The  plaint  described  the 
defendant  as  "'  Mrs.  Sarah  G.  Barlow,  of  Mussoo- 
rie,"  and  stated  that  she  was  executrix  of  the 
deceased  B.  It  began  thus  :  '"  George  Henry 
Webb,  Manager  of  the  abovenamed  plaintiffs 
business,  states  as  follows,"  and  proceeded  to 
state  that  the  deceased  was,  at  the  time  of  his 
death,  "  indebted  to  the  plaintiff,"  and  to  set 
forth  the  cause  of  action  in  detail.  It  was 
signed  and  verified  thus :  "  For  the  B  Bank, 
Limited,  G.  H.  Webb,  Manager."'  The  Court 
of  first  instance  returned  the  plaint  for  amend- 
ment under  s.  53  of  the  Civil  Procedure  Code, 
because  the  suit  should  not  have  been  brought  in 
the  form  in  which  it  was  brought,  but  in  the  form 
referred  to  in  s.  213  and  No.  lUo  of  Sch.  IV  of  the 
Code.  Held,  with  reference  to  this  ground,  that  the 
plaintiff  was  at  liberty  to  bring  a  suit  for  money 
against  any  person  administering  to  or  representing 
the  estate  ;  and  if  such  suit  should  be  found  with 
reference  to  the  facts  in  evidence  not  maintainable, 
it  should  be  dismissed  ;  but  there  was  no  authority 
for  returning  a  plaint  for  amendment,  when  it 
was  found  tnat  the  suit  was  not  maintainable  in 
the  form  in  which  it  was  brought,  in  order  to  amend 
it  so  as  to  convert  the  suit  into  one  of  a  different 
character.     Mussoorie  Baxk  r.  Barlow 

L  li.  R.  9  AU.  188 


52. 


Suit  to  restrain  interfer- 


ence with  private  right— Civil  Procedure  Code, 
s-s.  31,  53.  A  sued  for  an  injunction  to  restrain  in- 
terference with  his  right  to  graze  catle  on  the  bed 
of  a  certain  tank.  The  other  raiyats  of  the  village 
in  whom  the  same  right  vested  were  originally 
joined  as  plaintiffs,  but  the  plaint  was  amended 


PIiAIin?-«>n/<f. 

5.  AMENDMENT  OF  VhkY^—conH. 

under  s.  53  of  the  Code  of  Civil  Procedure,  and 
their  names  struck  off  the  record.  A  proved  no 
special  damage.  Held,  (i)  that  the  fact  that  the 
other  raiyats  of  the  village  had  similar  rights  did 
not  make  .:1s  right  a  public  right  in  the  sense  that 
no  action  coukl  be  brought  upon  it  unless  special 
damage  was  proved ;  (ii)  that  the  right  claimed 
vested  in  A  severally  as  well  as  jointly  with  the 
other  raiyats  and  the  amendment  of  the  plaint  was 
not  contrary  to  the  provisions  of  s.  31  or  53  of 
the  Code  of  Civil  Procedure.  Venkatachala  v. 
KuppusAMi  .     I.  L.  R.  11  Mad.  42 

53.  — —  Change  in  form  of  suit,  the 

cause  of  action  being  unchanged— Cit//  Pro- 
cedure Code,  1S\2,  s.  o3.  The  plaintiffs  alleged 
that  the  defendants  had  encroached  on  the  bed 
of  a  tank,  raised  embankments,  and  cultivated 
crops  which  interfered  with  the  plaintiffs'  supply 
of  water  ;  and  they  prayed  for  a  decree  ejecting  the 
defendants  from  the  land  encroached  on  and 
restraining  them  from  interfering  with  it.  Held, 
that  the  Court  was  not  precluded  by  s.  53  of  the 
Code  of  Civil  Procedure  from  passing  a  decree  dec- 
laring the  plaintiffs"  right  to  the  water  of  the  tank, 
dii-ecting  the  defendants"  embankments,  etc..  to 
be  removed  and  regulating  the  cultivation  of  their 
lands  ;  but  that  the  defendant' <  liberty  of  culti- 
vation should  not  be  restricted  more  than  was 
necessarv  to  secure  the  plaintiffs"  supplv  of  water. 
PuLAMADA  V.  Ravuthc     .      I.  L.  R.  11  Mad.  94 


54. 


Joint  family — Mortgage  by   a 


father — Decree  against  father  on  mortgage  giving 
posse-ssio7i  icith  interest  and  costs — Son's  liability 
to  satisfy  the  decree  as  to  interest  and  costs.  The 
plaintiff's  father  mortgaged  certain  ancestral  pro- 
perty for  a  limited  term.  A  suit  was  brought  on 
the  mortgage  against  the  father,  and  a  decree  was 
passed,  directing  the  mortgaged  property  to  be 
handed  over  to  the  mortgagee  for  a  certain  time, 
and  awarding  payment  of  interest  and  costs  by  the 
father.  In  execution  of  this  decree,  the  mortgagee 
sought  to  recover  the  costs  by  sale  of  the  property 
in  question.  Thereupon  the  plaintiffs  sued  for  a 
declaration  that  the  property  was  not  liable  to  be 
sold  in  execution  of  the  decree  against  the  father 
on  the  ground  that  the  debts  contracted  by  the 
father  were  for  immoral  purposes,  and  that  there- 
fore the  estate  could  not  be  bound  by  the  decree 
at  all.  The  Court  of  first  instance  found  that  the 
debts  had  not  been  incurred  for  any  immoral  pur- 
pose, and  dismissed  the  suit.  At  the  hearing  of 
the  appeal  to  the  High  Court  it  was  alleged  that 
the  plaintiffs  had  separated  from  their  father 
before  the  mortgage  decree  was  passed  against 
him,  and  an  application  was  made  on  their 
behalf  that  the  plaint  in  this  case  should  be 
amended  by  inserting  an  allegation  to  that  effect. 
Held,  that  the  amendment  could  not  be  allowed. 
Such  an  amendment  would  entirely  alter  the  points 
of  contention  between  the  parties.  In  suing  in  the 
form  adopted  by  the  plaintiffs  they  doubtless 
intended  to  take  the  chance  of  getting  a  greater 
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advantage  than  they  would  have  obtained  if  they 
had  sued  merely  as  separated  sons.  They  sought 
to  liberate  the  property  altogether  from  liability 
on  the  ground  that  the  debt  Avas  immoral  and 
that  the  estate  could  not  therefore  be  bound  by 
the  decree  at  all.  That  being  so,  and  the  plaintiffs 
having  omitted  to  allege  partition,  they  could  not 
now  ask  the  Court  to  put  their  suit  on  a  new  footing. 
Naeayanrav  Damodar  v.  Javervahtj. 

I.  L.  E.  12  Bom.  431 


55. 


Suit  to    declare  alienation 


by  Hindu  widow  invalid — Specific  Relief 
Act,  s.  42 — Civil  Procedure  Code,  s.  53 — Amend- 
ment of  plaint — Death  of  widow  pending  appeal 
hy  plaintiff — Eight  of  appellayit  to  proceed  with 
appeal — Plaint  not  to  he  amended  hy  claim  for 
possesion.  The  proviso  to  s.  42  of  the  Specific 
Relief  Act,  that  "  no  Court  shall  pass  a  declaratory 
decree  where  the  plaintiff,  being  able  to  seek 
further  relief  than  a  mere  declaration  of  title, 
omits  to  do  so  "  refers  to  the  position  of  the  plaintiff 
at  the  date  of  suit :  where  a  sviit  was  brought  for  a 
declaration  that  certain  alienations  of  land  made 
by  a  Hindu  widow  to  the  defendants  were  not 
binding  on  the  plaintiff,  her  reversionary  heir, 
and  pending  appeal  by  the  plaintiff,  the  widow 
died: — Held,  (i)  that  the  plaintiff  was  entitled  to 
proceed  with  his  appeal ;  (ii)  that  the  plaintiff 
could  not  be  permitted  to  amend  his  plaint  and 
claim  possession.     Govinda  v.  Perumdevi. 

I.  L.  R.  12  Mad.  136 


56. 


Suit  in  Civil  Court  to  en- 


force exchange  of  pottah    and    muchalka — 

Civil  Procedure  Code,  s.  53 — Madras  Rent  Recovery 
Act  [Madras  Act  VIII  of  1865)— Declaratory 
decree.  A  suit  in  the  Court  of  a  District  Munsif  to 
enforce  acceptance  of  a  pottah  and  execution  of  a 
muchalka  by  defendant  in  respect  of  a  holding  in 
a  village  to  which  the  plaintiff  claimed  title,  was 
dismissed  as  not  being  maintainable.  Held,  that 
the  suit  should  not  have  been  dismissed,  but  the 
plaint  should  have  been  amended  by  the  addition 
of  a  prayer  for  declaration  of  the  plaintiff's  title, 
and  that  the  Court  then  would  have  had  jurisdic- 
tion to  grant  by  way  of  consequential  relief  the 
relief  originally  sought.  Narasimma  v.  Suryanar- 
AYANA        .         .         .  I.  L.  E.  12  Mad.  481 


57. 


Plaint       for      declaratory 


decree  without  consequential  relief —06jec- 
tion  to  plaint  not  taken — Groimd  for  dismissal  of 
suit.  A  suit  should  not  be  dismissed  by  an  Appel- 
late Court  on  the  ground  of  its  being  one  asking 
merely  for  a  declaratory  decree  and  no  conse- 
quential relief,  M'here  that  objection  has  never  been 
taken  by  the  defendants  to  the  suit.  The  plaintiffs 
should  in  such  a  case  be  allowed  an  opportunity  of 
amending  their  plaint.  Limba  bin  Krishna  v. 
Rama  bin  Pimpltj        .        I.  L.  E.  13  Mad.  548 


58. 


Suit  for  rent,    decree    for 


use  and  occupation  in— Civil  Procedure    <  ode, 
1882,  s.  53 — Variance  [hetween  pleading  and  proof. 


PLAINT— cow^d. 
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A  suit  was  brought  for  rent  of  a  hat  on  the  basis 
of  a  verbal  settlement  for  three  years  at  an  annual 
jama  of  R370.  The  defendants  denied  the  settle- 
ment. The  first  Court  found  for  the  plaintiff  ;  but 
on  appeal,  an  objection  having  been  raised  by  the 
defendants  that  the  verbal  lease  was  illegal  under 
the  Transfer  of  Property  Act,  the  suit  was  dis- 
missed. The  plaintiffs  contended  on  appeal  that  the 
suit  should  not  have  been  dismissed,  but  that  they 
were  entitled  to  a  decree  for  use  and  occupation. 
Held,  that  a  decree  for  use  and  occupation  of  the 
land  by  the  defendants  could  not  be  granted  in  this 
case,  as  that  would  amount  to  an  amendment 
raising  issues  of  an  entirely  different  character 
from  those  on  which  the  trial  was  held  in  the 
Courts  below  as  a  suit  for  rent,  and  necessitating  a 
trial  upon  fresh  evidence.  Such  amendment  could 
not  be  allowed  under  s.  53  of  the  Civil  Procedure 
Code.  Lukhee  Kanto  Dass  Choivdhury  v.  Sumeer- 
uddin  Lusker,  13  B.  L.  R.  243  ;  21  W.  R.  208  ; 
Eshan  Chunder  Singh  v.  Shama  Churn  Bhutto, 
11  Moo.  LA.  20  ;  Narainee  Dossee  v.  Nurrohurry 
Mohanto,  Marsh.  70,  referred  to.  Surendka 
Narain  Singh  v.  Bhai  Lal  Thakur 

I.  L.  E.  22  Calc.  752 


59. 


Amendment  in  respect    of 


parties — Striking  names  out  of  plaint — Amending 
issues.  Four  plaintiffs  sued  as  partners,  but  it  was 
found  during  the  trial  that  they  were  not  all  part- 
ners at  the  time  the  cause  of  action  accrued  ;  and 
the  Judge  thereupon  amended  the  issue  which  had 
been  raised  on  that  point,  and  raised  the  question 
whether  the  plaintiffs  were  or  were  not  partners  ; 
and  it  being  decided  in  the  negative,  the  Judge 
ordered  two  of  the  plaintiffs'  names  to  be  struck 
out  of  the  plaint,  and  gave  a  decree  in  favour  of  the 
other  plaintiffs.  Held,  that  the  Judge  acted  rightly 
in  amending  the  issue,  but  that  he  should  have  done 
so  without  striking  the  names  of  the  plaintiffs  out 
of  the  plaint.  East  Indian  Rau.way  Company 
V.   Jordan 

4  B.  L.  E.  O.  C.  97  :   14  W.  E.  O.  C.  11 


60. 


Hindu  widow — 


Joinder  of  plaintiffs,  one  of  whom  has  no  right  to  sue 
for  pre-emption.  The  plaintiffs  in  a  suit  to  enforce 
a  right  or  pre-emption  based  on  the  wajib-ulurz 
of  a  village,  which  gave  the  right  to  "  co-sharers," 
alleged  themselves  to  be  jointly  interested  in  the 
village,  and  in  their  plaint  claimed  relief  jointly. 
One  of  the  two  plaintiffs  was  the  widow  of  a  co- 
sharer  in  the  villlage,  who,  at  the  time  of  his  death, 
was  a  member  of  a  joint  Hindu  family,  and  it  was 
held  she  could  not  claim  pre-emption.  Held,  with 
reference  to  the  manner  in  which  the  plaint  was 
framed,  that  the  other  plaintiff  could  not  claim 
pre-emption  entirely  on  his  own  account  without 
amending  the  plaint,  but  that  it  was  too  late  for 
him  to  take  such  a  course.  Damodar  Das  v.  Gokal 
Chand,  I.  L.  R.  7  All.  79,  referred  to.  Kaban 
Singh  v.  Muhammed  Ismail  Khan 

I.  L.  E.  7  AIL  860 
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61. 


Joinder        of 


causes  of    action — Same  parties  suing    in    differ- 
ent capacities — Civil  Procedure  Code,  1877,  ss.  26 
and    31.     By    the    Memorandum    and    Articles  of 
Association  of  the    New    Dhurumsey  Poonjabhoy 
Spinning   and   Weaving  Company,    the   plaintiffs' 
firm  of  M  F  <i-  Co.    -n  ere  appointed   agents  of  the 
company  for   twenty-five  years,  and  it  was  pro- 
vided that  they  should  have  the  general   control 
and  management  of  the  company.     CI.  98    of    the 
articles     provided   that     the  said     firm,    as   such 
agents,  should  have  fiill  power  and  authority  {inter 
alia)  to  appoint  and  employ,  in    or    for    the    pur- 
poses of  the  transaction    and   management  of  the 
affairs  and   business    of   the   company    such  soli- 
citors as  they    should    think    proper.     An  agree- 
ment, dated  26th  August  1874,  was   also  entered 
into  between  the  company    and  the    partners  in 
the  firm  of  M  F  <k  Co.,  their  executors,  adminis- 
trators,  and    assigns,   for  the    time  being  consti- 
tuting the  partnership  firm  of  M  F  d-  Co.,  whereby 
it    was    agreed    that    the    said    firm    should   be 
agents  to  the    company  for    twenty-five  years  to 
buy  and  sell,    etc.,    and    particularly    to  exercise 
aU  the  powers  contained  in  cl.  98  of  the  Articles 
of  Association.  Messrs.  C  <t  B  were  duly  appointed 
solicitors  to  the   company,  and  acted  as  such  for 
a  considerable  time.  M,  one  of  the  members  of  the 
said  firm  of  M  F  d-  Co.,  died  in  the  middle  of  March 
1876.  The  plaintiffs  complained  that  G,  one  of  the 
shareholders  in  the   company,  became  desirous  of 
ousting  the   plaintiffs  from  the  position  of   agents 
of  the  company,  and  of  becoming  the    managing 
director  of   the  company  ;    that  in   July    1881     he 
procured  his   own   election   and   that   of     certain 
nominees  of  his  as  directors  of  the  company,  and 
on  the  8th  August  1881  procured  the  passing  of  a 
resolution  at  a  Board  meeting  to  the  effect  that 
as  Messrs.  C  <t  B,  the  company's  solicitors,  were 
also  the  solicitors  of  the  agents,  it  was  desirable  for 
the  interests  of  the  company,  that  a  change  should 
be  made  and  that  Messrs.  H  C  d:  L  he  appointed 
solicitors  of  the  company.     The  plaintiffs  alleged 
that  the  only  object  of  passing  the  said  resolution 
was  to  facilitate  the  design  of  G,  of  ousting  the 
plaintiffs  from  their  agency,  and  getting  the  man- 
agement of  the  company  for  himself  ;   that  Messrs. 
E  C  <L-  L  had  been  for  a  long  time   the  solicitors  of 
<?,  and  had  been  advising  him  in  his  designs  upon 
the  company  and  upon  the    plaintiffs,  and     they 
contended  that  the  resolution  was  a  breach  of  the 
contract  between  the  company   and   the  plaintiffs 
and  a  violation  of  the  Articles  of  Association  of  the 
company.     The   plaintiffs  sued   G  and  two   other 
<iirectors  of  the  company  and  the  company   itself, 
and  prayed  for  an  injunction   against  the    defend- 
ants to  restrain  them  from  committing  any  breach 
of  the  agreement  of  26th  August  1874  and  in  parti- 
cular    from    carrj-ing   into    effect    the    resolution 
appointing  Messrs.  H  C  db  L  sls  solicitors    for   the 
company,  and  to  restrain  them   from  doing   any- 
thing inconsistent    with  the   Memorandum     and 
Articles    of     Association.      The   defendants   con- 
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tended  that  the  contract  of  the  26th  August  1874 
had  been  determined  by  the  death  of  M,  and 
that  the  powers  conferred  on  the  agents  by  cl.  98 
of  the  Articles  were,  subject  to  the  general  powers 
of  management,  vested  in  the  directors  by  the 
Articles,  and  that  the  case  was  not  one  in  which  an 
injunction  could  be  granted.  Counsel  on  behalf  of 
the  plaintiffs  sought  to  obtain  the  injunction  on 
the  ground  that  the  resolution  of  the  8th  August 
1881  appointing  Messrs.  H  C  <L-  L  solicitors  of  the 
company  was  contrary  to  the  Memorandum  of 
Association,  and  therefore  ultra  vires  ;  and,  in  order 
that  this  point  might  be  pressed  against  the  de- 
fendants, it  was  proposed  that  the  plaint  should 
be  amended  by  alleging  a  cause  of  action  in  two  of 
the  plaintiffs  as  shareholders  as  well  as  a  cause 
of  action  in  all  the  plaintiffs  as  parties  contract, 
ing  with  the  company.  Held,  that  under  the  pro- 
visions of  ss.  26  and  31  of  the  Civil  Procedure  Code 
(Act  X  of  1877)  the  amendment  could  not  be 
allowed.  The  plaintiffs,  as  shareholders  and  con- 
tractors, had  not  the  same  cause  of  action,  by 
which  words  were  meant  not  only  the  act  com- 
plained of,  but  also  the  right  violated  by  that 
act.  The  rights  of  the  plaintiffs  as  contractors, 
alleged  to  be  violated  by  the  resolution,  were 
rights  given  to  them  by  their  agreement  but  the 
rights  of  the  plaintiffs  as  shareholders  were 
rights  secured  to  them  by  the  Articles  of  Asso- 
ciation.    NussERWAyji  V.  Gordon" 

L  L.  K.  8  Bom.  268 


62. 


Amimdmet^     oj 


plaint  on  appeal — Addirig  parties.  In  a  suit  for 
arrears  of  rent  of  the  plaintiff  "s  share  of  a  talukh  it 
appeared  that,  in  the  year  1279,  a  partition  was 
effected  of  the  zamindari  in  which  the  defendant's 
talukh  was  situated,  and  that  the  talukh  ceased  to 
be  held  exclusively  by  the  plaintiff,  but  was  divided 
between  him  and  certain  other  persons,  who  were 
not  made  parties  to  the  suit.  Held,  that  the  plaint 
could  not  be  amended  by  making  the  co-sharers 
parties  at  the  hearing  of  the  appeal.  Obhoy 
GoBiND  Chowdhry  r.  Hurychurx  Chowdhry 

L  L.  R.  8  Calc.  277 


83. 


Suit     by     one 


member  of  an  uwlivided  Hindu  iamily — Son- 
joinder  of  other  persons  interested  in  a  family  business. 
In  1887  the  plaintiff  appointed  the  defendants  to 
serve  for  three  years  as  manager  of  a  business  in 
Moulmein,  which  was  the  business  of  the  undi- 
vided Hindu  family  to  which  the  plaintiff  be- 
longed. In  1893  the  plaintiff,  without  joining 
the  other  members  of  his  family,  sued  the  defend- 
ant for  damages  for  breach  of  the  contract  of 
service  and  it  was  held  that  the  suit  was  not  main- 
tainable in  the  absence  from  the  record  of  the  other 
partners  in  the  business.  Held,  that  by  reason  of 
the  fact  that  an  amendment  of  the  plaint  might 
deprive  the  defendants  of  the  defence  of  limitation 
and  of  the  other  circumstances  in  the  case,  the 
plaintiff  should  not  be  allowed  on  appeal  to  amend 
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5.  AMENDMENT  OF  PLAINT— <-0TO<rf.T 

the  plaint    by    bringing    his    partners  on    to    the 
record.     Alagappa  Chetti  v.  Vellian  Chetti. 

I.  li.  E.  18  Mad.  33 


64. 


Civil  Procedure 


Code,  1882,  ss.  27  and  53 — Amendment  of  plaint  by 
bringing  on  a  new  plaintiff  on  second  appeal.  Plaint- 
iffs sued  in  1894  to  recover  property  belonging  to 
the  estate  of  a  testator,  claiming  to  be  his  execu- 
tors under  a  will.  The  property  was  alleged  to  have 
been  entrusted  by  the  testator  in  1893  to  the  defend- 
ant. The  will  contained  no  express  appointment 
of  executors,  but  it  provided  that  the  plaintiffs 
should  take  care  of  the  estate  during  the  minority 
of  a  son  who  was  to  be  adopted  by  the  testator,  and 
imposed  upon  them  the  duty  of  providing  for  the 
maintenance  of  persons  therein  named.  The 
adoption  hoving  taken  place  after  the  institution 
of  the  suit : — Held,  that,  under  the  circumstances 
of  the  case,  the  plaint  should  be  amended  on  second 
appeal  by  substituting  the  adopted  son  as  plaintiff 
with  one  of  the  present  plaintiffs  as  his  next  friend. 
Seshamma    v.  Chennappa    I.  L.  E.  20  Mad.  467 


65. 


Suit    brought    in 


the  name  of  the  idol  of  a  temple — Amendment  allowed 
to  name  of  manager  of  temple — Practice.  A  suit 
relating  to  property  alleged  to  belong  to  a  temple 
cannot  be  brought  in  the  name  of  the  idol  of  the 
temple.  Where  such  a  suit  was  so  brought,  the 
Court  in  second  appeal  allowed  the  plaint  to  be 
amended,  on  certain  conditions,  b}'  substituting  the 
name  of  the  person  alleged  to  be  the  manager  of  the 
temple,  but  without  prejudice  to  any  question 
which  might  subsequently  be  raised  as  to  such 
person's  locus  standi  in  the  suit.  Thakdr  Raghu- 
KATHJi  Maharaj  V.  Shah  Lal  Chand 

I.  L.  R.  19  All.  330 


66. 


Addition  of 


parties  on  seco7id  appeal.  In  a  suit  by  the  mana- 
ger of  a  Hindu  joint  family  to  recover  possession  of 
certain  lands  from  the  defendants,  the  plaintiff  was 
allowed  on  second  appeal  to  amend  his  plaint  by 
making  other  members  of  the  family  parties  to  the 
suit.     Haei  Gopal  v.  Gokaldas  Kushabashet 

I.  li.  R.  12  Bom.  158 


67. 


Addition 


of 


parties — Suit  originally  against  owner — Ship  added 
as  party  defenda^kt.  In  a  suit  for  collision  originally 
filed  against  the  owners  of  a  ship  : — Held,  that  the 
plaintiffs  might  amend  the  plaint  by  adding  the 
ship  as  a  party  defendant.  Bombay  and  Persia 
Steam  Navigation  Company  v.  Shepherd 

I.  L.  R.  12  Bom.  237 


68. 


Suit      by  parties 


for  title  to  partnership  property.  Where  a  partner 
sued  to  establsh  h's  exchisive  title  to  the  partner- 
ship property  attached  and  seized  in  execution  of 
a  decree  against  another  partner,  the  High  Court 
on  appeal  allowed  the  plaintiff  to  amend  his  plaint 
by  converting  that  suit  into  one  for  a  dissolution 
of  partnership  and  an  account,  and  remanded  the 
case,  with  a  direction  to  the  lower  Court  to  make 
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he  other  partners  parties  to  it  and  to  take'  an 

account.     Karimbhai  v.  Conservator  of  Forests 

I.  L.  R.  4  Bom.  222 


69. 


Amendment    on 


appeal.  Under  the  circumstances,  the  plaintiff  was 
allowed  to  amend  his  plaint  on  appeal,  so  as  to 
make  it  a  plaint  against  one  debtor  alone,  he  having 
sued  others  who  as  he  framed  his  cause  of  action 
were  not  liable,  while  he  would  be  prejudiced  by  the 
dismissal  of  the  suit  as  against  them.  Mahomed 
Zahoor  Ali  Khan  v.  Rutta  Koer. 

11  Moo.  I.  A.  468  :  9  W.  R.  P.  C  9 


See  Proby  v.  Bell 
70. 


20  W.  R.  6 

Civil     Procedure 

Code  (Act  X  of  1877),  s.  416 — Procedure — Sub- 
stitution of  parties — Criminal  Procedure  Code  [Ad 
X  of  1872),  s.  521 — Order  l^y  Magistrate  for  re- 
moval of  obstruction  from  a  public  thoroughfare. 
Suit  e gainst  Magistrate  to  establish  riglt.  Under 
s.  521  of  the  Criminal  Procedure  Code  (Act  X  of 
1872),  a  first  class  Magistrate  in  charge  of  a  talukh 
made  an  order  declaring  certain  land  to  be  part  of'a 
public  thoroughfare,  and  directing  the  plaintiff  to 
remove  the  obstruction  caused  by  him  to  it.  The 
plaintiff  sued  the  Magistrate  to  establish  his  right 
to  the  land,  alleging  that  it  was  his  private  property 
and  that  the  Magistrate's  order  was  wrong.  The 
Assistant  Judge  who  tried  the  suit  dismissed  it, 
holding  that  it  did  not  lie  against  the  Magistrate. 
On  appeal  to  the  High  Court : — Held,  that  the 
Assistant  Judge  might  have  properly  permitted  the 
plaintiff  to  amend  his  suit  by  striking  out  the  name 
of  the  first  class  Magistrate  as  defendant,  and  substi- 
tuting in  that  capacity  the  Secretary  of  State  for 
India  in  Council.  The  High  Court  accordingly 
reversed  the  decree  of  the  Assistant  Judge,  and 
remanded  the  suit  for  re-trial  on  the  merits,  after 
making  the  amendment  directed.  Nilkanthapa 
V.  Magistrate  of  Sholapur 

I.  L.  R.  6  Bom.  670 


71. 


On   the     11th 


August  1879  the  defendant,  as  a  Magistrate  in 
charge  of  a  talukh,  made  an  order  under  ss.  523  and 
526  of  the  Criminal  Procedure  Code  (Act  X  of  1872) 
directing  the  plaintiff  to  remove  a  certain  "  ota  "  on 
the  ground  that  it  had  been  built  upon  a  public 
thoroughfare.  The  plaintiff  thereupon  sued  the 
Magistrate  for  a  declaration  that  the  "  ota"  and  site 
belonged  to  him,  and  prayed  for  a  reversal  of  the 
Magistrate's  order.  The  Assistant  Judge  who  tried 
the  suit  dismissed  it,  holding  that  it  did  not  lie 
against  the  defendant.  On  appeal,  the  High  Court, 
following  the  decision  in  Nilkanthapa  Malkapa  v. 
Magistrate  of  Sholapur,  I.  L.  R.  6  Bom.  670,  re- 
versed the  decree  of  the  Assistant  Judge,  and  re- 
manded the  case,  in  order  that  the  plaintiff  might 
amend  his  suit  by  striking  out  the  name  of  the  first 
class  Magistrate  as  defendant,  and  substituting  in 
that  capacity  the  Secretary  of  State  for  India  in 
Council,  and  directing  the  lower  Court  to  determine 
the  suit  upon  its  merits  after  the  above  amendment 
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and  due  service  of  process.     Balaram  Chatruklal 
V.  iLvGiSTRATE  OF  loATPtTR    I.  L.  R.  6  Bom.  672 


72. 


AUotcing      sub- 


stitution of  parties  and  new  cause  of  action.  The 
plaintiff  brought  a  suit  against  the  Secretary  of 
State,  which  the  Judge  dismissed  ;  on  the  peti- 
tion of  the  plaintiff  he  allowed  the  plaint  in  the 
suit  so  disposed  of  to  be  amended,  and  the  nam.e 
of  a  new  defendant  to  be  substituted,  and  d  fferent 
cause  of  action  to  be  stated.  Held,  that  the  Judge 
acted  illegally,  and  that  the  plaintiff  should  have 
been  referred  to  a  new  suit.  Seth  Dhuxbaj  v. 
Sfckf.tary  of  State  for  I^tdia 

1  N.  W.  118  :  Ed.  1873, 204 

73.  Civil  Procedure 

Code  {Act  J^r  of  1882),  s.  33 — Amendment  of 
plaint  on  appeal — Substitution  of  legal  represen- 
tative for  deceased  defendant — Limitation  Act,  n.  22. 
A  suit  was  brought  to  recover  arrears  of  rent. 
The  persons  whose  names  were  entered  on  the  record 
as  defendants  were,  in  fact,  dead  when  the  suit  was 
instituted.  The  suit  was  dismissed.  The  plaintiffs 
appealed  and  sought  leave  to  amend  the  plaint  by 
substituting  for  the  names  of  the  dead  men  those  of 
their  legal  representatives,  as  against  whom  the  suit 
would  then  have  been  barred  by  !  mutation.  Held, 
that    the   amendment     should     not     be     allowed. 

MaLLIKARJUXA  v.  PrLLAYYA. 

I.  L.  B.  16  Mad.  319 


74. 


Substitution     of 


parties  as  defendants.  In  an  application  to  amend 
a  plaint  by  substitution  of  the  name  of  a  firm  for 
the  Official  Assignee  as  defendants,  it  was  shown 
that  the  firm  had  been  adjudicated  insolvents,  and 
one  of  them  had  obtained  his  permanent  discharge  ; 
that  the  cause  of  action  arose  prior  to  the  insolvency  ; 
and  that  no  WTitten  statements  had  been  filed.  TTie 
application  was  granted,  the  costs  to  be  paid  by  the 
plaintiff.     Delhi  axd  Loxdox  Bank  r.  ^Iiller. 

7  B.  L.  R.  Ap.  65 


75. 


Amendment     by 


striking  out  name  of  defendant — Suit  for  damages 
for  wrongful  acts  ■  of  Government  servant — Dis- 
tinct averments  against  each  party.  The  plaintiff 
had  purchased  at  a  Government  auction  a  license  to 
vend  spirituous  liquors,  paid  the  first  instalment  of 
the  purchase -money,  and  demanded  a  license,  but 
did  not  receive  it  until  six  days  later.  Meantime 
he  opened  a  shop  and  sold  "  tari  "  for  three  days, 
when  the  sale  was  stopped  by  the  Extra  Assistant 
CommLssiouer,  notwithstanding  the  plaintiff  repre- 
sented that  he  was  a  license-holder.  The  pre- 
sent suit  was  brought  against  the  Government 
represented  by  the  Deputy  Commissioner  for 
damages  on  account  of  wrongful  acts  of  the  Extra 
Assistant  Commissioner,  who  was  made  second 
defendant.  The  Judge,  holding  that  where  a 
servant  does  a  wrongful  act  maliciously  he  is 
personally  liable  and  the  master  is  free,  left  it  to 
the  plaintiff  to  say  against  whom  he  would  proceed. 
The  plaintiff  elected  to  proceed  against  Government 


T-LKTST—contd. 
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and  obtained  a  decree  for  a  part  of  his  claim.  In  the 
lower  Appellate  Court  the  Judges  were  divided  in 
opinion,  the  Recorder  holding  that  the  first  Coute 
was  justified  in  allowing  the  plaintiff  to  abandon 
his  suit  against  the  second  defendant,  to  whom 
malice  had  been  imputed,  and  that  the  suit  was  still 
maintainable  against  the  Government  ;  and  the 
Judicial  Commissioner,  considering  it  irregular  to 
allow  this  action,  inasmuch  as  the  claims  for 
damages  on  account  of  the  illegal  and  malicious  acts 
of  the  second  defendant  and  for  damages  for  non- 
issue  of  license  by  the  first  defendant  were  inconsis- 
tent with  each  other.  Held,  by  the  High  Court, 
that  the  \iew  of  the  Recorder  was  correct. 
Nevertheless,  the  plaintiff  ought  not  to  have  been 
put  to  the  option  of  abandoning  his  suit  against 
one  or  other  defendant,  but  the  suit  should  have 
been  tried  out.  Held,  also,  that  the  allegations 
against  the  two  defendants  were  distinct,  but  not 
inconsistent,  and  that  the  Judicial  Commissioner 
had    taken     too     strict    a     view     of    the    plaint. 

VYTHEELrN'GCM    V.  GoVEEXMEXT         21    W.  R.  199 


76. 


Suit  brought  under  wrong 


Act — Suit  erroneously  brought  under  Rent  Act. 
Where  a  suit  had  been  erroneouslv  brought  under 
Bengal  Act  ^^II  of  1859,  s.  30,  and  the  plaintiff 
applietl  to  have  it  amended  in  that  respect,  where- 
upon the  Munsif  dismissed  the  suit,  the  case  was  re- 
tumetl  by  the  High  Court  with  directions  to  allow 
the  plaintiff  to  amend  the  plaint  on  payment  of  the 
costs.  In  the  matter  of  the  petition  of  Gobhcd 
Chuxder  Ghose.  Gobixd  Chuxder  Ghose  v. 
Bykuxt  Nath  Ghose     .       .         .      19  W.  R.  61 


77. 


Relinquisment  of  claim  for 


sale — Cii*i7  Procedure  Code,  s.  53 — Suit  on  a 
mortgage  for  sale  or  "  any  other  relief  to  which 
the  plaintiff  might  be  entitled  " — Subsequent  prayer 
for  money  decree,  relinquishing  claim  for  sale. 
The  plaintiff,  a  mortgagee,  came  int  >  Gourt  ask- 
ing for  a  dtciee  f' r  a -ale  in  hs  nortgge, 
or  "  any  other  relief  to  which  the  plaintiff  might 
be  entitled."  The  mortgage  sued  upon  contained 
the  usual  covenant  for  payment,  in  addition  to  the 
further  covenant  that  in  default  of  payment  proceed- 
ings might  be  taken  against  the  mortgaged  property. 
Held,  that  there  was  nothing  to  prevent  such  plaint- 
iff in  the  course  of  the  suit  relinquishing  his  claim 
for  sale  of  the  mortgaged  property,  and  asking 
merely  for  a  simple  money  decree.  Such  an  amend- 
ment of  the  pleadings  did  not  amount  to  a  conversion 
of  the  suit  into  a  suit  of  another  and  inconsistent 
character.  Sukhdeo  Prasad  i-.  Lachmax  Sixgh 
(1902)  .         .         .  I.  L.  R.  24  AIL  456 


78. 


Mistake — Limitation — Power  of 


Receiver  to  sue — Limitation  Act  (XV  of  1877),  s.  19 
— Achnoicledgment  of  liability.  By  an  order  of  the 
Court,  the  plaintiff  was  appointed  Receiver  in  a 
certain  suit,  with  authority  to  sue  for  and  recover 
an  attached  debt.  Through  some  mistake  in  the 
office  of  the  attorneys  of  the  plaintiff  in  that  suit, 
the  money  sought  to  be  attached  was  wrongly 
described  in  the  Tabular  Statement  as  money  du& 
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under  the  agreement  of  the  25th  October,  1895, 
whereas  it  should  have  been  the  agreement  of  the 
26th  August  1895  ;  and  the  Court,  acting  on  this 
representation,  made  the  order,  which  applied  to 
the  alleged  agreement  of  the  26th  October,  1895. 
On  application  to  amend  the  order  and  the  plaint, 
or  in  the  alternative  to  read  the  existing  order  as  if 
it  were  in  reality  applicable  to  the  right  agree- 
ment : — Held,  that  no  order  for  amending  the 
plaint  or  the  order  could  be  made  ;  the  amendment 
of  the  order  would  operate  only  as  a  new  order, 
taking  effect  from  the  date  on  which  it  is  made, 
and  could  not  therefore  operate  as  the  basis  or 
authority  for  the  present  suit.  The  plaintiff's 
authority  to  maintain  this  suit  depends  solely 
upon  the  order  appointing  him  Receiver  :  if  it  has 
been  made  under  any  mistake,  it  cannot  by  any 
course  of  construction  be  regarded  as  applying  to 
any  thing  other  than  the  subject-matter  S2)ecified 
by  the  order  itself,  the  intention  of  the  parties 
being  immaterial.  Wai/  v.  Hearn,  13  C.  B. 
{N.  S.)  292,  304,  distinguished.  In  order  to  satisfy 
the  requirements  of  s.  19  of  the  Limitation  Act, 
though  a  promise  to  pay  need  not  be  made  out,  it  is 
necessary  when  the  right  claimed  is  a  debt  that  an 
unequivocal  and  unqualified  admission  of  the  debt 
or  a  part  of  it,  or  of  the  subsisting  relationship  of 
debtor  and  creditor,  should  be  established.  There 
is  a  distinction  in  this  respect  between  the  law  of 
limitation  applicable  in  England  and  that  in  force 
in  this  country.  Fink  v.  Buldeo  Dass,  I.  L. 
R.  26  Calc.  715,  distinguished.  Venkata  v.  Partha- 
saradhi,  I.  L.  R.  16  Mad.  220,  approved  of. 
Quaere  — Whether,  having  regard  to  the  terms 
of  s.  50  of  the  Code  of  Civil  Procedure,  a  plaintiff 
can  be  allowed  to  take  advantage  of  any  ground  of 
exemption  from  the  ordinary  law  of  limitation 
which  has  not  been  pleaded  in  the  plaint.  Bexode 
Behari  Mookerjee  v.  Raj  NARAI^i  Mitter  (1903). 
I.  L..  R.  30  Calc.  699  :  s  c.  7  C.  W.  K".  651 


79. 


Limitation — Civil  Procedure 


Code,  s.  51.  When  a  Court  fixes  a  time  under 
el.  (a)  or  (&)  of  s.  54  of  the  Code  of  Civil  Proce- 
dure, it  must  be  a  time  within  limitation,  and 
s.  54  does  not  give  a  Court  any  power  to  extend 
the  ordinaril}'  prescribed  period  of  limitation  for 
suits.  Jainti  Prasad  v.  Bachu  Singh,  I.  L.  R. 
15  All.  6'o,  followed.  Moti  Sahu  v.  Chhatri  Das, 
I.  L.  R.  19  Calc.  7S0,  referred  to.  Durga  Singh  v. 
BiSHESHAR  Dayal  (1898)         I.  li.  R.  24  All.  218 


80. 


Rejection    of   plaint — Civil 


Procedure  Code  (Act  XIV  of  1SS2),  s.  54,  cl.  (c)- 
Plaint,  when  may  be  rejected.  A^'here  the  plaint- 
iff sued  to  establish  a  mul-raiyati  right  which 
by  a  Government  order  was  not  granted,  and 
also  sought  for  the  position  of  a  musiagir  and 
to^set  aside  the  executive  orders  of  the  Com- 
missioner and  the  Deputy  Commissioner,  and 
the  lower  Courts  rejected  the  plaint  imder  s.  54 
of  the  Civil  Procedure  Code  : — Held,  that,  upon  the 
allegations  made  in  the  plaint,  the  suit  ought  to 
have  been  tried,  and  the  plaint  could  not  be  rejected 


PLAINT— conic?. 
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on  the  ground  of  the  suit  being  barred  by  any 
positive  rule  of  law.  Nawab  Singh  v.  Charan 
Rana(1901)  .         .         .       eC.  W.N".  411 

81.  Court  fee— (.4 c<  VII  of  1870) 

{Court-fees  Act),  ss.  7,  els.  5  and  6  (c),  28 — Suit 
binder  valued — Power  to  extend  time  for  payment  of 
deficiency  in  Court-fee — Civil  Procedure  Code,  s.  54 — 
Limitation.  A  suit  for  pre-emption  of  zamindari 
property  was  filed  one  day  before  the  expiry  of  the 
prescribed  period  of  limitation.  The  plaint  stated 
the  profits  of  the  property  to  be  R8-4-0,  and  should 
therefore  have  borne  Court-fee  stamps  to  the 
amount  of  the  proper  Court-fee  on  R123-12-0  ;  but 
the  valuation  given  in  the  plaint  was  only  R108-12-0 
and  the  plaint  was  stamped  accordingly.  The 
plaint  was  reported  by  the  officer  of  the  Court  to  be 
properly  stamped  on  the  valuation  ;»but,  when  the 
case  came  on  for  hearing,  the  defendant  objected 
that  the  relief  had  been  undervalued.  On  this 
objection  the  Court  found  that  R8-4-0  was  the 
correct  amount  of  profits,  disallowing  the  plaintiff's 
application  to  be  allowed  to  reduce  the  amount  of 
profits  stated  in  the  plaint  to  R6-14-10,  and 
rejected  the  plaint  under  s.  54  of  the  Code  of  Civil 
Procedure.  Held,  that  this  was  not  a  case  falling  , 
within  s.  28  of  the  Court-fees  Act,  1870  ;  but  one  to 
which  s.  54  of  the  Code  of  Civil  Procedure  applied. 
The  Court  had  no  power  to  extend  the  time  for 
making  up  the  deficiency  in  the  Court-fee  beyond 
the  expiry  of  the  prescribed  period  of  limitation, 
and  the  j^laint  was  rightly  rejected.  Muhajuiad 
Ahmad   o.  Muhammad  Sieajuddin  (1901) 

I.  L.  R.  23  All.  423 


82. 


Consequential    relief — Am- 


endment of  plaint — Specific  Relief  Act  [1  of  1877), 
s.  42 — Suit  for  declaration — Construction  of  docu- 
ments— Bombay  Revenue  Jurisdiction  Act  {X  of 
1876),  s.  4  .  The  plaintiffs  filed  a  suit  against  the 
Secretary  of  State  for  India  in  Council  for  a  declara- 
tion that  they  were  entitled  to  hold  certain  lands 
free  from  assessment.  The  defendant  objected 
that  the  suit  was  barred  under  s.  42  of  the  Specific 
Relief  Act  (I  of  1877).  After  the  settlement  of  the 
issues  in  the  case,  the  plaintiffs  applied  for  leave  to 
amend  the  plaint  by  adding  thereto  a  prayer  for 
injunction  by  way  of  consequential  relief.  The 
lower  Court  refused  to  grant  the  pra3er.  Held, 
that  the  lower  Court  should  have  exercised  its 
discretion  in  plaintiff's  favour,  although  the  prayer 
for  amendment  was  made  very  late,  as  it  was  a 
mere  matter  of  form  which  eould  not  affect  the 
merits  of  the  claim  or  transform  the  nature  of  the 
suit.  Kalabhai  v.  Secretary  op  State  for 
India  (1905)         .         .  I.  L.  R.  29  Bom.  19 

6.  RETURN  OF  PLAINT. 


1. —  Form  of  order    of  return — 

Civil  Procedure  Code,  1859,  s.  29.  Where  a  plaint 
is  returned  for  amendment  under  s.  29  of  the  Code 
of  Civil  Procedure,  the  order  of  return  should  specify 
a  time  for  such  amendment.  Ismail  Sahib  v. 
Aeumuga  Chetti  .         .  1  Mad.  427 
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DIGEST  OF  CASES. 
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PLAINT— cort<</. 

6.  RETURN  OF  PLAINT— confrf. 

2.  Time  for  return — Presenta- 
tion of  plaint— Civil  Procedure  Code,  1S77,  s.  .57. 
Although  s.  57  of  Act  X  of  1877  contemplates  the 
return  of  the  plaint,  should  error  be  patent  when 
it  is  first  presented,  yet  there  is  nothing  in  the  word- 
ing of  that  section  which  forbids  the  return  of  the 
plaint  at  a  later  stage  in  the  suit.  Abdul  Samad  v. 
Rajexdra  Kishore  Singh        I.  Ii.  R.  2  AIL  357 

3.  Grounds    for    return— /rre- 

gidar  jJaint — Plaint  in  Inr^uage  not  that  of  the 
Court.  A  plaint  drawn  up  in  what  is,  practically, 
Persian  ought  not  to  be  admitted  on  the  file,  but 
should  be  rejected  or  returned  for  amendment  and 
presentation  in  Urdu,  the  ordinary  language  of 
intercourse  and  business  in  use  in  the  district 
(Patna).  Ameer  Koolee  Kha>-  v  RrssiCK  Lvll 
Singh 8  W.  R.  495 

Schedule  to  plaint 


— Irregular  plaint — Filing  fresh  plaint — Cast-<i.  A 
plaint  which  in  the  first  count  did  not  sufficiently 
disclose  the  subject  of  claim,  without  reading  the 
schedule  annexed  as  part  of  the  plaint  or  when 
the  action  accrued,  and  in  the  second  count  did  not 
show  any  right  to  sue  in  the  plaintiff,  was  rejected 
by  the  Court  as  irregular,  but  with  liberty  to  the 
plaintiff  to  bring  a  fresh  suit.  Semble  :  The  Court 
will  not  make  the  payment  of  costs  in  respect  of  the 
former  plaint  a  condition  precedent  to  filing  a  fresh 
plaint,  where  there  is  no  suggestion  of  rnaln  fides. 
LrcKHEY  Mooxey  Dossee  iC  Khetter  Coomary 
Dossee        ...      2  Ind.  Jur.  N.  S.  117 

Prolixity — Argu- 


ment— Irrelevancy.  A  plaint  which  is  unneces- 
sarily prolix,  or  argumentative,  or  which  contains 
irrelevant  matter,  ought  to  be  rejected  by  the  Court 
to  which  it  is  presented,  or  ought  to  be  returned  to 
the  plaintiff  for  amendment.  A  plaint  which  con- 
tains a  prayer  that  the  defendant  may  be  criminally 
prosecuted  for  forgery  should  be  rejected.  Bishen 
SuHAYE  SixGH  r.  Beer  Kishore  Singh 

8  W.  R.  295 


e. 


Civil      Procedure 


Code.  s.  57 — Plaint  presented  in  a  urong  Court. 
In  all  cases  where  no  option  as  to  the  selection  of  the 
Court  is  allowed  by  law  to  the  plaintitf,  a  plaint 
presented  in  a  \sTong  Court  must  be  returned  for 
presentation  in  the  proper  Court.  MrxTiRrLAXDi 
V.  KoTTAYAX       .         .         I.  L.  R.  10  Mad.  211 

Want   of      juris- 


diction. Where  there  is  want  of  jurisdiction  in 
the  Court  in  which  a  plaint  is  presented  to  try  the 
cause  of  action  mentioned  in  it,  the  plaint  should  be 
returned  to  the  plaintiff.  KHAXDr  Moreshvar  v. 
Shivji  Brs-  GoRKOJi  .         5  Bom.  A.  C.  212 

Khooshal  Chuxd  v.  Palmer  1  Agra  280 

SURNOMOYEE  V.  DOORGA   MoXEE  DoSSEE 

10  W.  R.  335 


t.  Civil       Procedure 

Code,   s.   57 — Return  of  plaint  when  Court  has  no 
jurisdiction.     An  Appellate  Court  is  not  bound  to 


PLAINT— confJ. 

6.  RETURN  OF  FLU^T—contd. 
return  the   plaint  under  all   circumst-ances    where 
defect  of  jurisdiction  appears.     Yacoob  i-.  Mohax 
Singh  .         .         .        L  L.  R.  11  Mad.  482 


9. 


A  mendment       of 


plaint  hy  Suhordinate  Judge  and  return  for  presen- 
tition' in  Small  Cause  Court — Jurisdiction  of  S'/b- 
ordinate  Judge.  A  plaint  pra\-ing  for  a  declara- 
tion that  a  certain  tax  was  illegal  and  also  for 
damages  for  illegal  entry  into  the  plaintiff's  house 
was  presented  to  the  Court  of  the  first  class  Subor- 
dinate Judge  of  Surat.  The  Judge  amended  the 
plaint  bv  striking  out  the  portion  ''  regarding  the 
reliefs  other  than  the  relief  for  damages,"  and  then 
holding  that  the  claim  for  damages  would  lie  only 
in  the  Small  Cause  Court,  returned  the  plaint  for 
presentation  in  that  Court.  Held,  that  the  Subor- 
dinate .Judge  was  not  justified  in  returning  the 
plaint  at  that  stage  of  the  proceetlings.  The  shape 
in  which  the  suit  was  originally  instituted  is  the 
test  of  jurisdiction.  Motabhai  Motilal  v.  Surat 
City  Municipality        .     L  L.  R.  20  Bom.  675 


10. 


Want    of    juris- 


diction. If  a  party  bring  a  suit  in  a  Court  which 
on  his  own  showing  has  no  jurisdiction  to  try  it.  he 
cannot,  after  failing  in  that  Court,  have  the  plaint 
returned  to  him  in  order  that  he  may  file  it  in  pr  j- 
per  Court.     In  re  Tcfani   Singh 

6  B.  L.  R.  Ap.  141 

11,        Court  having  no 

jurisdiction — Procedure — Civil  Procedure  Code,  1S59, 
s.  30.  AVhere  the  Appellate  Court  decides  that  the 
lower  Court  had  no  jurisdiction  to  entertain  the  suit, 
it  should  return  the  plaint  to  the  plaintiff  in  o'-der 
that  it  may  be  presented  to  the  proper  Court. 
Bai  Makhor  v.  Bulakhi  Chaku 

I.  L.  R.  1  Bom.  538 

Dhera.i  Mahtab  Chund  v.  Damooder  Singh. 

W.  R.  1864,  65 

ShURUT    SoONDUREF      DeBIA    v.     KflEMUNKUREE 

Debia  .         .  5  W.  R.  Act  X,  87 

12. Case  found  to  he 

entertained  without  jurisdiction — Act  XXIII  of  1S61, 
s.  3.  Where  a  Subordinate  Judge,  after  regis- 
tering a  plaint  and  allowing  the  parties  to  go  to 
issue  on  the  question  of  jurisdiction,  found  that  he 
had  no  jurisdiction,  it  was  held  that  he  did  wrong, 
under  Act  XXIII  of  1861,  s.  .3.  in  dismissing  the 
suit.  He  ought  to  have  returned  the  plaint  to  the 
plaintiff.  Kartick  Nath  Panday  v.  Roy  Xun- 
DEPUT  Mahatab  .         .  23  W.  R.  263 


13. 


Return  for  amend- 


ment  and  presentation  to  the  proper  Court — Misjoin- 
der of  Government  officer  as  defendant.  Where  a 
plaint  is  presented  to  the  .Judge  of  a  district  in 
which  plaint  an  officer  of  Government  is  added 
as  a  nominal  defendant,  no  cause  of  action  being 
alleged  against  him,  the  proper  course  for  the 
District  Court  to  adopt  is  either  to  reject  the  plaint 
or  to  call  upon  the  plaintiff  to  amend  it  by  striking 
out  the  name  of  the  officer  improperly  added  as  a 
defendant,  and,  upon  the  plaintiff  consenting  to' do 
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■p-LAINT-^ontd. 

6.  RETURN  OF  PLAINT— coufrf. 

so,  to  return  the  plaint  to  the  plaintiff  for  presenta- 
tion to  the  Court  of  the  lowest  grade  competent 
to  try  it.  ^A'here  the  District  Judge  did  not  adopt 
this  course,  but  proceeded  to  try  the  cause,  the 
High  Court  annulled  his  decree  and  (the  plaintiff 
consenting  to  amend  his  plaint)  returned  it  to  him 
for  amendment  and  presentation  to  the  proper 
Court.     Shridhar  Hari  v.  Chima  valad  Ladtj 

10  Bom.  17 


14. 


Suit    or   appeal 


filed  in  a  wrong  Court — Return  of  j)laivt  or  memo- 
randum,  of  appeal  for  presentation  in  proper  Court 
— Practice  of  the  High  Court — Civil  Procedure 
Code  {Act  XIV  of  1882),  s.  373— Cancellation 
of  court-fee  stuinpt.  The  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  does  not  allow  of  a  plaint  or 
memorandum  of  appeal  being  returned  to  the  plaint- 
iff, or  appellant,  after  a  case  has  been  heard  on  its 
merits,  and  just  as  the  plaintiff  or  appellant  discover 
that  the  Court  is  about  to  pronounce  an  adverse 
decision.  There  is  no  provision  in  the  Court  for  the 
return  of  a  plaint  to  a  plaintiff  after  it  has  been  ad- 
mitted, and  the  court -fee  stamps  thereon  cancelled. 
Even  if  the  Code  allowed  the  High  Court  to  return 
a  plaint  after  the  court-fee  stamps  have  been 
cancelled,  the  plaint  could  not  be  again  legally  pre- 
sented in  any  Court  without  new  stamps  being 
affixed  to  it.  The  executive  Government  alone 
have  power  to  remit  court-fees,  and  no  Court  or 
Judge  has  legal  authority  to  admit  a  plaint  which 
bears  only  cancelled  stamps,  or  to  direct  a  subor- 
dinate Court  to  admit  such  a  document.  Jagjivan 
Ja\herdas  Setii  v.  Magdum  Ali 

I.  L.  R.  7  Bom.  487 


15. 


Return    of  plaint 


for  presentation  to  proper  Court — Jurisdiction — 
Construction — Civil  Procedure  Code  {Act  VIII  of 
1859),  ss.  30  and  32 — Civil  Procedure  Code  {Act 
XIV  of  1882),  ss.  53  and  57.  Where,  after  a  trial 
has  begun,  or  even  after  it  has  concluded,  it  appears 
that  the  Court  has  not  jurisdiction  to  hear  the  case, 
the  plaint  should  be  returned  in  order  that  it  may  be 
presented  to  the  proper  Court,  and  no  additional 
court-fees  are  payable.  Jagjivandas  Juverdas 
Seth  V.  Magdum  Ali,  I.  L.  R.  7  Bom.  487,  over- 
ruled.    Prabhakarbhat  v.   Vishwambhar. 

I.  L.  R.  8  Bom.  313 


TliAlNT—contd. 


16, 


Civil   Procedure 


Code,  s.  57 — Decree  passed  on  plaints.  The  ruling  in 
the  case  of  Pravakarbhat  v.  Vishambhar,  I.  L.  R.  8 
Bom.  313,  which  approves  of  the  practice  of  return- 
ing the  plaint  for  presentation  to  the  proper  Court 
when  the  trying  Court  has  no  jurisdiction  prevail- 
ing in  the  mofussil  Courts  and  on  the  Appellate 
Side  of  the  High  Court  of  Bombay,  does  not 
govern,  and  is  distinguishable  from  cases  in  which 
there  have  been  decrees  passed  on  the  plaint.  Per 
Bayley,  J. — The  practice  in  the  Original  Side  of 
the  High  Court  of  Bombay  has  always  been  to 
retain  a  plaint,  unless  it  has  been  returned  on  pre- 
sentation. In  tJ.e  viatttr  of  the  ap/l>cation  of  Bai 
Amrit        .         .         .  I.  L.  R.  8  Bom.  380 


6.   RETURN  OF  PLAmT—contd. 


17. 


Return  of  plaint  on 


second  appeal.  The  plaintiff  sued  three  defendants 
on  a  bond  alleged  to  have  been  executed  by  them  to 
the  plaintiff.  Two  of  the  defendants-did  not  appear 
or  make  any  defence  to  the  suit.  The  second 
defendant  only  appeared,  and  objected  to  the  juris- 
diction of  the  Court ;  but  his  objection  was  overruled, 
and  a  decree  was  made  against  all  three  defendants. 
On  appeal  the  lower  Appellate  Court  reversed  the 
decree,  holding  that  the  Court  of  first  instance  had 
no  jurisdiction.  Held,  that,  on  finding  that  the 
Court  of  first  instance  had  no  jurisdiction,  the  lower 
Appellate  Court  ought  to  have  ordered  the  plaint  to 
be  returned.  It  not  having  done  so,  the  High 
Court  on  second  appeal  ordered  the  plaint  to  be 
returned,  in  order  that  it  might  be  presented  to  the 
proper  Court.     Babaji   v.  Lakshmibai 

I.  L.  R.  9  Bom.  266 

18.    Return  on  second 

appeal — Suit  in  wrong  Court.  Where  a  suit  cog- 
nizable by  a  Small  Cause  Court  was  brought  in 
the  ordinary  Civil  Court  and  tried  there,  on  second 
appeal  the  High  Court  declared  the  proceedings  in 
the  lower  Courts  null  and  void,  and  directed  the 
plaint  to  be  returned  for  presentation  in  the  proper 
Court.     Kalian  Dayal  v.  Kalian  Narer 

I.  li.  R.'9  Bom.  259 


19. 


Civil    Procedure 


Code,  1882,  s.  57 — Want  of  jurisdiction.  The 
defendants,  who  resided  and  carried  on  business  at 
Bombay,  acted  as  the  agents  of  the  plaintiff  for  the 
sale,  purchase,  and  despatch  of  goods  to  Tellicherry, 
where  the  plaintiff  resided.  To  the  claim  arising 
out  of  the  agency  transactions  the  plaintiff  joined 
a  claim  on  account  of  a  partnership  transaction, 
which  claim  was  triable  by  the  Court  of  the  District 
Munsif  at  Tellicherry.  The  Subordinate  Judge  held 
that  he  had  no  jurisdiction  to  try  the  claim  arising 
out  of  the  agency  transaction,  found  that  nothing 
was  due  to  the  plaintiff  on  account  of  the  partner- 
ship transaction,  and  dismissed  the  suit.  Held,  that 
the  plaint  ought  to  have  been  returned  to  the 
plaintiff  with  the  proper  endorsement  as  required 
by  s.  57  of  the  Code  of  Civil  Procedure,  1882. 
Khimji  JivRAju  Shettu  v.  Purushotam  Jtjtani. 

I.  Ii.  R.  7  Mad.  171 


20. 


—  Civil      Procedure 


Code  {Act  XIV  of  1882),  s.  57— Court— Jurisdic- 
tion— Procedure  when  suit  filed  in  wrong  Court — Suit 
under  Dekkan  Agriculturists'  Relief  Act  (XVII  of 
1879) — Defendants  not  agriculturists  within  meanirtg 
of  s.  11.  Under  s.  11  of  the  Dekkan  Agriculturists' 
Relief  Act,  a  suit  in  which  there  are  several  defend- 
ants who  are  agriculturists  may  be  instituted  and 
tried  in  a  Court  within  the  local  limits  of  whose 
jurisdiction  any  one  of  such  defendants  resides, 
and  not  elsewhere.  Where  a  suit  was  brought  in 
the  Court  at  Haveli,  the  plaintiffs  alleging  that 
some  of  the  defendants  who  held  lands  within  the 
jurisdiction  of  that  Court  were  agriculturists,  and 
the  suit  was  dismissed  because  those  defendants 
were  found  not  to  be  agriculturists  : — Held,  that 
the   proper  procedure  to  be  adopted  in  such  a  case 
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PLAINT— ccTi^d. 

6.  RETURN  OF  PLAINT— con/rf. 

was  not  to  dismiss  the  suit,  but  to  return  the 
plaint  for  presentation  to  the  proper  Court.  Lad- 
HAJi  Nathaji  V.  H.uii.         I.  L.  R.  23  Bom.  679 


21. 


Civil    Procedure 


Code  (Act  XIV  of  1SS2),  s.  57— Suit  found  to 
have  been  brought  in  wrong  Court  situate  outside  the 
jurisdiction  of  the  Court  in  which  the  suit  is  fi'ed — 
Practice — Procedure.  The  proviso  to  s.  16  of  the 
Civil  Procedure  Code  requires  not  only  that  the  relief 
sought  should  be  entirely  obtainable  through  the 
personal  obedience  of  the  defendant,  but  also  that 
the  defendant  should  reside  within  the  jurisdiction 
of  the  Court  in  which  the  suit  is  filed.  Where  a  suit 
for  the  determination  of  an  interest  in  immoveable 
property  was  filed  in  a  Court  within  the  jurisdiction 
of  which  the  property  was  not  situate  and  was  held 
not  to  lie  n  that  (.'ourt  as  all  the  defendants  did 
not  reside  within  the  jur  sdiction  of  that  Coait 
even  though  the  relief  sought  could  have  been 
obtained  through  their  personal  obedience  : — Held, 
that  in  such  a  case  the  Judge  ought  not  to  dismiss 
the  suit,  but  return  the  plaint  to  be  presented  to 
the  proper  Court  under  s.  57  of  the  Civil  Procedure 
Code.     IsAK  V.  Khatija      I.  li.  K.  23  Bom.  756 

22. Return  of  plaint 


PLAI»T-<(m/d. 


to  be  presented  to  the  proper  Court — Civil  Proce- 
dure Code,  1877,  s.  37 — Rejection  of  plaint — Cause 
of  action— N.-W.  P.  Rent' Act-  {XVIII  of  1873), 
s.  29.  The  plaintiff  in  this  suit  claimed  in  a  Civil 
Court  (i)  a  declaration  of  his  right  to  certain  land  ; 
(ii)  that  certain  leases  of  such  land,  so  far  as  their 
terms  exceeded  the  term  of  settlement,  should  be 
cancelled  ;  and  (iii)  arrears  of  rent  for  such  land. 
The  Court  held  as  regards  claim  (i)  that  the  plaint 
did  not  disclose  a  cause  of  action,  as  it  was  not 
alleged  that  the  defendant  had  disputed  the  plaint- 
iff's right;  as  regards  claim  (ii)  that,  with  reference 
to  the  term  of  s.  29  of  Act  XVIII  of  1873,  the  plaint- 
iff's cause  of  action  had  not  yet  arisen  ;  and  as 
regards  claim  (iii)  that  it  was  cognizable  in  a  Court 
of  revenue  ; — and  it  directed  that  under  s.  57  of  Act 
X  of  1877  the  plaint  should  be  returned  to  the 
plaintiff  to  be  presented  to  the  Revenue  Court. 
Held,  that,  under  the  circumstances,  the  plaint 
should  have  been  ieje;ted  and  not  returned. 
Nagar  Mal  r.  .\!acphersox  .  I.  L.  R.  3  AIL  766 


23. 


Return  for  under- 


valuation. VTheve  it  appears  that  the  relief  sought 
in  a  suit  has  been  undervalued,  and  that  the 
Court  is  not  competent,  by  reason  of  the  real  value  of 
the  relief  sought,  to  try  the  suit,  the  plaint  must 
be  returned  to  the  plaintiff  under  s.  57  of  the 
CiAril  Procedure  Code,  although  the  defendant  may 
have  been  called  upon  to  enter  upon  his  defence  and 
has  filed  his  written  statement.  An  order  dismis- 
sing a  suit  on  the  ground  that,  by  reason  of  the  value 
of  the  relief  sought,  the  Court  has  no  jurisdiction,  is 
an  order  affecting  the  meirts,  and  an  appeal  lies  from 
such  order.  See  Muzhur  Ali  v.  Basoo,  8  W.  R.  47. 
Khogexdbo  Nakaxs  Chowdhaby  f.  GorBi  Kaxt 
Nath  .  .         U  C.  L.  B.  300 


6.  RETURN  OF  PLAINT— con^W. 


24. 


Civil  Procedure 


Code,  s.  57 — Suit  filoi  in  wrong  Court.  In  a  suit 
filed  in  a  District  Munsif's  Court  to  recover  certain 
land,  the  defendants  alleged  that  the  value  of  the 
land  was  understated  by  the  plaintiff  and  exceeded 
by  far  the  pecuniary  limit  of  the  Court's  jurisdic- 
tion- Upon  inquiry  the  Munsif  found  this  allegation 
to  be  true,  and  directed  the  plaint  to  be  returned 
to  the  plaintiff  for  presentation  in  a  superior  Court. 
The  plaint  having  been  presented  in  the  Subordi- 
nate Judge's  Court,  the  Subordinate  Judge,  on  the 
authority  of  Jagjivan  Javherdas  Seth  v.  Magdum 
Ali,  I.  L.  R.  7  Bom.  487,  dismissed  the  suit.  Hdd, 
that  the  procedure  adopted  by  the  Munsif  was  cor- 
rect.    Kaxdc  f.  KoxDA  I.  li.  R.  8  Mad.  62 


25. 


Suit  for     eject' 


ment — Mortgage  execceding  pecuniary  limit  of  juris- 
diction. If  in  a  suit  for  ejectment  in  which  the  de- 
fendant shows  he  is  a  mortgagee,  the  defendant  con- 
sents to  a  decree  for  redemption,  and  the  amount 
secured  by  the  mortgage  exceeds  the  limit  of  the 
pecuniary  jurisdiction  of  the  Court,  the  Court  should 
not  proceed  further,  but  return  the  plaint  to  be  pre- 
sented in  a  superior  Court.     Chaxdu  v.  Kombi 

I.  L.  R.  9  Mad.  208 

26. Undervaluation 

of  suit — Civil  Procedure  Code,  1877,  s.  57 — Dis- 
missal of  suit.  A  Munsif,  after  hearing  the  evidence 
on  both  sides,  found  that  the  suit  had  been  under- 
valued ;  but,  instead  of  returning  the  plaint  under 
s.  57  of  Act  X  of  1877,  he  dismissed  the  suit.  Held, 
that  the  provisions  of  s.  57  were  imperative,  and 
might  be  put  into  force  at  any  stage  of  the  hearing  ; 
and  that  such  dismissal  of  the  suit  was  a  matter 
which  affected  the  merits  of  the  case,  and  formed 
a    proper    subject    for    an    appeal.     Bhadeshwab 

ChOWDHRY  v.  GOUBIKAXT  NaTH 

I.  Ij.  R.  8  Calc.  834 


27. 


Undervaluation 


'<  of  suit — Civil  Procedure  Code,  1859,  ss.  30,   31,   32 — 

I  Dismissal   of   suit.     If   at   the    hearing   of   a    suit 

j  it  proves  to  be  undervalued,  and]if  the  Court  would 

I  not   have  jmrisdiction  to  entertain   it   if  properly 

I  valued,  the  suit  ought  to  be  dismissed.     Mczhlk 

j  Ali  r.  Basoo       .     "  .     -    .         .       8  W.  R.  47 

I        KoYLASH>"ArTH  RoY  V.  BoDuxjMoyEE  Dabea. 
;  2  Hay  386 

I        It  is  only  at  the  time  of  presentation  of  the  plaint 

{  that  the  plaint  in  a  suit  which  has  been  brought  in 

I  a  Court  in  which,  with  reference  to  its  proper  valua- 

,  tion,  it  should  not  have  been  brought,  can  claim  the 

I  benefit  of  ss.  30,  31,  and  32  of  theJCode  of  Civil 

I  Procedure,  1859.     McznrB  Ali  v.  Basoo 
j  8  W.  R.  47 

I       But  see  {contra)  Jadu  v.  Hifazat  HossEDf. 

5  B.  Ii.  R.  Ap.  15 


s.c.  Edoo  v.  Hefazct  Hosed*. 


13  W.  R.  358 
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7.  REJECTION  OF  PLAINT. 

1. Civil  Procedure 

Code,  s.  54.  S.  54  of  the  Civil  Procedure  Code  may 
be  applied  at  an}'  stage  of  a  suit.  Kishore  Singh 
V.  Sabdal  Sixgh        .         .     I.  L.  R.  12  Ail.  553 

Kaeajian  Sixgh  v.  Cockell        1  C.  W.  N.  670 

2. Duty  of  Court — Allowing  addi- 
tional stamp — Undervaluation  of  suit.  Where  the 
Court  is  of  opinion  that  the  suit  is  undervalued, 
it  is  the  duty  of  the  Court  in  which  such  suit  was 
preferred  to  give  the  suitor  the  option  of  supply- 
ing such  additional  stamp  as  is  thought  necessary 
before  rejecting  the  plaint.  Thakoor  Patuck  v. 
Ramsoojirln  Lall  .     1  ]Sr.  W.  17  :  Ed.  1873, 16 

3.  Ground  for  rejection — Under- 
valuation of  suif — Civil  Procedure  Code,  lS50,s.  31. 
In  a  suit  in  a  Munsif's  Court  it  was  found  after 
issues  had  been  fixed  and  some  evidence  recorded, 
that  the  claim  had  been  undervalued,  and  that  the 
proper  valuation  would  carry  it  beyond  the  juris- 
diction of  the  Munsif.  The  plaint  was  accordingly 
returned,  and  additional  stamps  having  been  filed, 
the  case  was  tried  by  the  Principal  Sadder  Ameen. 
The  Judge  on  appeal  held  that  the  plaint  had  been 
illegally  returned  by  the  Munsif,  and  that  the  act  of 
the  Principal  Sudder  Ameen  in  proceeding  to  try 
the  case  was  illegal.  He  accordingly  dismissed  the 
suit.  //eZr/,  that  the  Munsif  was  right  under  s.  31, 
Act  VIII  of  1859,  in  not  dismissing  the  suit,  but 
rejecting  the  plaint ;  and  that,  when  the  same 
plaint  was  filed  with  the  proper  amount  of  stamp 
duty  in  the  Court  of  the  Principal  Sudder  Ameen, 
that  Court  had  jurisdiction  to  try  the  case.  Ram 
Gutty  v.  Gooxomo>;ee  Dabee.  11  W.  R.  177 


4.  Undervaluation  of 

suit — Alloiving  additional  stamp — Civil  Procedure 
Code  [Act  XIV of  1882),  s.  54— Court-fees  Act  {VII 
of  1870),  s.  12.  The  decision  of  the  Court  of  first 
instance,  that  a  plaint  is  undervalued,  is  binding 
upon  the  Court  of  appeal,  reference,  or  revision ; 
but  the  Court  of  first  instance  is  not  justified  in 
rejecting  the  plaint  without  giving  to  the  plaintiff 
an  opportunity  of  aifixing  the  proper  stamp. 
Bai  Anope  v.  Mulchand  Girdhar 

I.  L.  R.  9  Bom.  355 


5.   Undervaluation 

of  suit — Civil  Procedure  Code,  1859,  s.  31.  Where 
the  lower  Court  rejected  a  plaint  on  the  ground  of  an 
improper  jo  nder  of  causes  of  action,  and  also  that 
the  suit  was  not  sufficiently  valued,  and  the  High 
Court  was  of  opinion  that  there  had  been  no  impro- 
per joinder  of  causes  of  action,  the  order  of  the  lower 
Court  was  reversed,  and  the  Civil  Judge  directed  to 
deal  with  the  case  in  accordance  with  s.  31,  Act 
VIII  of  1859.  Kristna  Aiyangar  v.  Peeumal 
Nadax  ....  2  Mad.  436 


6. 


Subordinate 


Judge's  power  to  -make  valuation — Court-fees  Act 
(VII  of  1870),  s.  7,  cl.  iv  [f)— Civil  Procedure  Code 
{Act  XIV  of  1SS2),  s.  54,  els.  (a)  and  (b).  The 
plaintiffs  brought  a  suit  for  an  account,  and  appro- 


PL  AI  N'T— confcf. 

7.  REJECTION  OF  FLAmT—contd. 

ximately  valued  their  claim  at  R16-15-0.  The 
Subordinate  Judge  was  of  opinion  that  the  claim 
was  for  recovery  of  money,  and  should  have  been 
valued  at  R  1,000.  He  therefore  called  on  the 
plaintiffs  to  make  up  the  stamp  to  that  required  on 
this  valuation  ;  and  the  plaintiffs  refusing,  he 
dismissed  their  suit  under  s.  54  (6)  of  the  Civil 
Procedure  Code  (Art  XIV  of  1882).  Held,  that  in 
any  case  the  Subordinate  Judge  was  -WTong.  If  the 
suit  was  really  one  for  an  account,  the  plaintiffs  were 
entitled  to  value  the  relief  they  sought  approximate- 
ly, as  they  had  done  ;  if  it  were  not  one  for  an 
account,  but  for  recovery  of  money,  still  the  Sub- 
ordinate Judge  ha.d  no  power  himself  to  value  the 
relief  sought,  but  should  have  called  on  the  defend- 
ant to  value  the  relief  he  sought,  and  then  if  he  had 
thought  such  relief  was  undervalued,  he  could  have 
applied  s.  54  (a)  of  the  Code  of  Civil  Procedure  (Act 
XIV  of  1882),  and  rejected  the  suit.  Balvantrao 
V.  Bhimashankar  .      I.  L.  R.  13  Bom.  517 

7. Civil    Procedure 

Code,  1859,  s.  32 — Ground  for  rejecting  plaint. 
A  plaint  will  not  be  rejected,  under  s.  32  of  Act 
VIII  of  1859,  if  the  subject-matter  alleged  raises  a 
fair  question  of  claim  or  right  for  trial  and  deter- 
mination between  the  parties.  The  mere  unlikeli- 
hood of  the  plaintiff's  success  is  not  enough  to 
justify  the  reject  on  of  his  plaint.  Lakshmi  Ammax 
V.  TiKARAM  TovAji  .  1  Mad.  240 


8. 


Civil      Procedure 


Code,  1859,  s.  39 — Document  sued  on  not  produced 
with  plaint.  Held,  that  the  Court  to  which  a  plaint 
is  presented  has  no  authority  to  reject  it,  merely 
because  the  document  upon  which  the  plaintiff  sues 
is  not  produced  with  the  plaint,  as  directed  s.  by  39 
of  Act  VIII  of  1859,  and  that  the  High  Com-t  has 
power  to  set  aside  an  order  of  rejection,  as  well 
as  the  decision  of  the  District  Court  confirming  it  on 
appeal,  and  to  direct  that  the  plaint  be  received. 
Ex  parte  Raychand  Amichand. 

2  Bom.  391  :  2nd  Ed.  369 

See  GoPAL  Guxdapa  Naik  v.    Vishnu  Krishna. 
Naik         .         .         .  I.  L.  R.  22  Bom.  971 


9. 


Reference         to 


documeiit  not  in  plaint — Claim  for  damages  for 
malicious  prosecution.  A  Judge,  in  considering 
under  s.  32  of  the  Civil  Procedure  Code,  whether 
he  should  admit  or  reject  a  plaint,  is  wrong  in  refer- 
ring to  documents  and  facts  not  stated  in,  or 
annexed  to,  the  plaint,  not'  ascertained  by  him  by 
interrogation  of  the  plaintiff,  although  such  docu- 
ments and  facts  may  have  been  on  record  in  other 
proceedings  in  the  Judge's  Court.  In  a  plaint 
claiming  damage  for  an  unsuccessful  criminal  prose- 
cution of  the  plaintiff  by  the  first  defendant,  and 
sanctioned  by  the  second  defendant  as  a  Subordinate 
Judge,  the  plaintiff  (though  stating  in  the  plaint 
that  the  second  defendant  "  maliciously  and  with- 
out authority  "  sanctioned  the  presecution,  and  that 
the  Magistrate  before  whom  it  was  brought  held 
that  there  was  no  cause  whatever  for  the  charge) 
did  not  allege  in  the  plaint  that  the  first  defendant 
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prosecuted  him  (plaintiff)  maliciously  and  without 
any  reasonable  or  probable  cause,  or  that  the  pro- 
secution was  sanctioned  by  the  second  defendant 
without  reasonable  or  probable  cause.  Held,  that 
the  plaint  was  properly  rejected,  and  that  there 
was  no  gooderound  for  allowing  the  plaint  to  be 
amended,  the  plaintiff  having  delayed  the  filing  of 
it  until  the  last  day  but  one  allowed  bj  the  law  of 
limitation.  GmDH.tRLAL  D-Waldas  v.  Jaga>-ath 
GiRDHARBHAi    ....      10  Boni.  182 

10. ■ Ciinl    Procedure 

Code,  1859,  s.  32 — Omission  of  specific  statement  of 
time  cause  of  action  arose.  Where  the  plaint,  in  a 
suit  to  establish  a  right  to  landed  property  and  to  re- 
cover arrears  of  rent,  alleged  no  specific  acts  of 
ownership  since  1845,  but  contained  a  statement 
general  enough  to  let  in  evidence  of  such  acts,  and 
it  did  not  appear  that  the  plaintiff  had  been  ques- 
tioned : — Held,  that  the  plaint  should  not  have  been 
rejected  imder  s.  32  of  Act  "^^II  of  1859,  on  the 
ground  that  it  appeared  to  the  Court  that  the  right 
of  action  was  barred  by  lapse  of  time.  Udava 
Vakma  v.  Nayab  Chambithtj       .       1  Mad.  322 


11. 


Plea     of       mis- 


joinder tchfn  snitnnnble — Suit  against  the  several 
persons  claiming  under  different  titles,  effect  of 
— Civil  Procedure  Code,  ss.  31  and  63.  A,  as  auc- 
tion purchaser  at  a  revenue-sale,  brought  a  suit 
against  a  number  of  persons  for  possession  of  some 
chur  land.  The  defendants  claimed  portions  of 
the  land  under  different  titles,  and  pleaded  misjoin- 
der. The  Courts  upon  the  Amin's  report  gave  A 
the  option  to  amend  the  plaint  by  withdrawing 
the  suit  against  any  particular  sets  of  defendants. 
A  elected  to  go  to  trial  on  the  suit  as  brought,  and 
it  was  dismissed.  Held,  that,  having  regard  to  the 
provision ^  of  >s.  31  and  53  of  the  Civil  Procedure 
Code,  the  proper  order  of  the  Court  should  have 
been  to  reject  the  plaint  and  not  dismiss  the  suit  on 
the  ground  of  misjoinder.  SuDHEXcr  MoHuy  Roy 
V.  DuHGA  Dasi  .      I,  L.  R.  14  Calc.  435 

12. Suit  brought 


different  from  suit  sanctioned — Religious  Endow- 
ments Act  (XX  of  W:-3),  s.  IS.  A  and  B,  being 
worshippers  at  a  Hindu  temple,  obtained  sanction 
under  s.  IS  of  the  Religious  Endowments  Act  to  sue 
for  the  removal  of  the  managers  of  the  temple  on  the 
ground  of  breach  of  trust  and  for  damages.  A  and 
B  sued  to  remove  the  managers,  but  claimed  no 
damages  in  their  plaint.  Held,  that,  as  the  suit 
instituted  differed  from  the  one  for  which  sanction 
was  given,  the  plaint  was  properly  rejected.  Srisi- 
VASA  r.  Venkata     .  .     I.  li.  R.  11  Mad.  148 


13. 


Civil      Procedure 


Code,  18S2,  ss.  50  and  53,  sub-s.  {d) — Amend- 
ment of  plaint — Rejection  of  plaint.  After  an 
examination  of  the  plaintiff's  pleader  by  the  Court 
to  discover  whether  there  were  grounds,  which  did 
not  appear,  for  an  amendment,  a  suit  was  dismissed 
on  the  defects  of  the  plaint,  which,  charging  fraud, 
did  not  set  forth  a  good  cause  of  action  in  regard  to 
the  above.     Held,  that  dismissal  was  not  the  proper 
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mode  of  disposal  of  the  s;iit  ;  but  the  plaint  should 
have  been  rejected,  a  course  which  would  have 
enabled  the  plaintiff,  if  he  found  himself  at  a  future 
time  in  a  position  to  make  averments  giving 
relevancv  to  an  action,  to  present  a  fresh  plaint. 
GusGA  Narais  Gupta  r.  Tiluckram  Chowdhry 
L  L.  R.  15  Calc.  533 
L.  R.  15  L  A.  119 


14. 


Time    for    rejection — Civil 


Procedure  Cole,  1ST 7,  s.  54.     A  plaint  can  only  be 

rejected  under  s.   54  of  Act  X  of   1877   before  it 

is  registered.    Hubibul  Hosseix  v.  Mahomed  Reza 

1. 1..  R.  8  Calc.  192  :  10  C.  L.  R.  385 


15. 


Rejection    of 


plaint  after  registration.  Though  a  plaint  has  been 
registered,  the  Court  may  reject  it  under  Act  VIII 
of  1859,  s.  32,  as  barred  by  the  Act  of  Limitation. 
Chetti  Gaundan  r.  Suvdakam  Pillai  2  Mad.  51 


16. 


—    Civil    Procedure 


Code  18S2,  s.  54 — Rejection  of  plaint  already 
registered.  Certain  traders,  ha\-ing  failed  in  busi- 
ness and  being  indebted  to  the  defendant  under  a 
decree  of  the  District  Court  of  Trichinopoly,  entered 
into  a  composition  with  their  creditors,  and  a 
deed  was  executed  to  which  the  defendant  became  a 
party  in  respect  of  his  judgment-debt.  The  defend- 
ant subsequently  applied  for  execution  of  this 
decree.  The  trustees,  to  whom  the  debtors  assets 
were  made  over  under  the  deed,  together  with 
the  debtors,  now  brought  a  suit  in  the  same  Court 
for  an  injunction  restraining  the  defendant  from 
executing  or  proceeding  to  execute  his  decree. 
The  plaint  was  rejected  by  the  District  Judge  after 
it  had  been  registered  and  numbered,  and  a  written 
statement  had  been  filed.  Held,  that  the  Court 
had  jurisdiction  to  reject  the  plaint  under  the 
Civil  Procedure  Code,  s.  54,  at  that  stage  of  the 
suit.  Vexkatesa  Tawkeb  v.  Ramasami  Chettiar 
I.  Ii.  R.  18  Mad.  338 

17.  Effect    of    rejection— i?i'^A< 

to  sue  on  same  cause  of  action — Limitation.  Where 
a  plaint  is  rejected  under  s.  32.  Act  ^TII  of 
1859,  the  plaintiff  can  bring  a  suit  on  the  same 
subject-matter,  provided  he  is  not  barred  by  lapse 
of  time.  Kadcmbekee  Dossia  v.  UyNoopoRXA 
Daye 14  "W.  R.  289 

18. Plaint  not  to  be  rejected  in 

part — Civil  Procedure  Code,  s.  54 — Procedure. 
Held,  that  under  s.  54  of  the  Code  of  CivU  Pro- 
cedure a  Court  cannot  reject  a  plaint  in  part. 
Raghubaxs  Pcri  v.  Jyotis  Swarupa  (1907) 

I.  L.  R.  29  All.  325 

19. Deficient  Court -fee — Civil  Pro- 
cedure Code  (Act  XIV  of  lSS-2),  s.  54,  cl.  (b) — Plaint 
filed  with  insufficient  Court-fee — Extet^sion  of  timeby 
Court — Payment  of  deficient  Court-fee  after  the  time 
allowed — Registration  of  plaint,  effect  of — Subse- 
quent rejection.  Held,  by  the  Full  Bench,  that  it  is 
competent  to  a  Court  to  reject  a  plaint  under  s.  54, 
cL  (6)  of  the  Ci^•il  Procedure  Code,  after  the  plaint 
has    been    admitted    and    duly     registered.      Per 
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Maclean,  C.J.,  as  a  general  rule,  when  once  the 
Court  has  admitted  and  registered  a  plaint,  it 
cannot  subsequently  reject  it.  A  plaint  was  filed 
with  insufficient  Court-fees.  The  Court  directed 
the  plaintiff  to  put  in  the  deficit  Court-fees  within 
a  time  fixed  by  it.  He  failed  to  do  so,  but  put  in 
the  Court-fee  on  a  subsequent  date,  and  the  plaint 
was  admitted  and  duh^  registered.  At  the  time 
■of  the  hearing  of  the  suit  on  the  objection  of  the 
defendant  the  plaint  was  rejected.  Held,  by  the 
Full  Bench  (Rampixi,  J.,  dissenting),  that  in  the 
circumstances  of  the  present  case,  the  plaint  might 
well  be  regarded  as  presented  and  filed  on  the  date 
it  was  registered,  with  all  the  consequences  that 
would  follow  in  regard  to  limitation  or  otherwise 
from  its  being  filed  on  that  date.  Padmanund 
Sing  v.  Anantlal  Mis.sek  (1906) 

I.  L.  R.  34  Gale.  20 


8.  PROCEDURE. 

1. Assumption  of  facts  as  stated 

in  plaint — Decision  on  issues  of  law.  Where 
a  plaintiff  on  certain  alleged  facts  seeks  relief 
and  is  unable  to  obtain  a  trial  of  the  facts  by  reason 
of  certain  conclusions  of  law  which  the  Judge  froms 
on  the  case  in  its  then  condition,  the  Courts  are 
bound  to  proceed  upon  the  facts  as  they  are  stated 
by  the  plaint,  and  xipon  the  assumption  of  the 
truth  of  those  facts.  The  assumption  of  the  truth 
of  the  facts  alleged  in  the  plaint  must,  however,  be 
limited  to  the  consideration  of  the  legal  efi'ect  of  the 
facts  alleged  on  the  bars  raised  against  the  trial  of 
those  facts.  Sidhee  Ali  Khan  v.  Ojoodhyaram 
Khan  .         .         .         .       5  W.  R.  P.  C.  83 

10  Moo.  I.  A.  540 

2. — — Jurisdiction — Al- 


legation in  plaint  believed  to  have  been  falsely  made 
in  order  to  avoid  jurisdiction  of  Small  Cause  Court — 
Procedure  by  Court.  Where  an  allegation  is  made 
in  a  plaint,  which  appears  to  a  Court  of  first  in- 
stance to  be  false  and  to  have  been  made  for  the 
purpose  of  avoiding  the  jurisdiction  of  the  Small 
Cause  Court,  the  plaintiff  may  be  required  to  satisfy 
the  Court  that  the  allegation  is  bond  fide  and  not 
merely  colourable  in  order  to  change  the  venue. 
Appa  Rao  v.  Sobhanadri  Rao  (1899) 

I.  Ii.  E.  24  Mad.  158 

PLAINTIFF. 

See  Costs  — Special  Cases — Plaintiffs. 

See  Misjoinder     I.  L.  R.  26  Mad.  647 
I.  L.  R.  34  Gale.  662 

See  Parties — 

Adding  Parties  to  Suits — Plaintiffs 

Substitution     of     Parties — Plaint- 
iffs. 
See    Plaint — Form  and     Contents     of 
Plaint — Plaintiffs. 


PLAINTIFF— coTicR 


appeal  between — 

See  Practice — Civil  Cases — Appeal. 

I.  L.  R.  5  Bom.  264 
I.  L.  R.  15  Bom.  145 

death  of — 

See  Abatement  of  Suit — Suits. 
See  Civil  Procedure  Code,  s.  424. 

I.  L.  R.  25  All.  187 

See  Parties — Substitution    of  Parties 

—Plaintiffs  .  I.  L,  R.  27  Bom.  162 

I.  L.  R.  26  Mad.  224 

See  Representative  of    deceased  Per- 
sons. 
A  declaration  affecting  the  plaintiff  in  a  suit  which 
is  dismissed  is  not  legal.     Chhotu     Mahton       v. 
Sheobarti  Koer  (1901)         .         5  C.  W.  N.  445 

PLAN. 


Se  Building 


I.  L.  R.  33  Gale.  287 


PLEA. 


(See  Evidence  Act,  s.  115. 

I.  L.  R.  28  Bom.  440 

—  estoppel — 

See  Benami       .         .     8  C.  W.  N.  620 

of  guilty  on  one   of  two    contra- 


dictory charges — 

See     False    Evidence — Contradictory 
Statements     .         8  B.  L.  R.  Ap.  25 


—  record  of — 

See    Practice — Criminal 
davit 


Cases — Affi- 
I.  L.  R.  19  Mad.  209 


Plea  of  not  guilty — Procedure 
— Plea  by  counsel.  An  accused  should  plead  by  his 
own  mouth  and  not  through  his  counsel  or  pleader 
though  his  counsel  or  pleader  may  at  the  proper 
time  address  the  Court  on  his  behalf.  Queen  v. 
Roopa  Gowalla  .         .        15  W.  R.  Cr.  42 

2. Nature   of  plea^ — Chctrge       of 

grievous  hurt — Illegal  conviction — Misconstruction 
of  statement  of  accused.  In  a  case  of  causing  grievous 
hurt  to  B,  the  prisoner,  on  having  the  charge  read 
to  him,  stated  that  he  had  had  a  quarrel  with  B,  and 
struck  him  twice  with  a  stick  in  anger.  Held,  that 
the  Sessions  Judge  was  wrong  in  treating  this  state- 
ment as  a  plea  of  guilty  and  in  convicting  thereon, 
and  the  conviction  was  quashed  and  the  case 
remanded  for  trial.     Queen  v.  Jaipal  Koikee 

11  W.  R.  Cr.  6 

3.  


Penal  Code,  s.  211 

— False  charge — Irregular  procedure.  A  prisoner, 
charged  under  s.  211  of  the  Penal  Code  with  having 
brought  a  false  charge  with  intent  to  injure,  by 
accusing  .4  of  having  caused  the  death  of  a  person 
by  doing  a  rash  or  negligent  act  not  amounting  to 
culpable  homicide  under  s.  304A,  stated  at  the 
trial  that  the  original  complaint  made  by  him  was 
false,   and    that   he    made   it   unthinkingly.     The 
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FI^EA—contd. 

Sessions  Judge  treated  this  statement  as  a  plea  of 
guilty,  and  sentenced  the  prisoner  to  rigorous  im- 
prisonment. Xo  record  of  the  prisoner's  plea,  as 
required  by  s.  237  of  the  Criminal  Procedure  Code, 
appeared  on  the  proceedings,  nor  did  it  appear 
that  the  charge  had  been  explained  as  well  as  read 
to  the  prisoner,  and  the  Judge  considered  that  the 
original  complaint  did  not  amount  to  a  false  charge 
of  an  offence  under  s.  304A.  Beld,  that  the  con- 
viction was  bad.     Empress  v.  Gopal  Dhaxuk 

I.  L,  R.  7  Calc.  80  :  8  C.  L.  R  471 

Qualified       plea — Denial    of 


PliEA- 
8.  — 


concld. 


commission  of  offence.  When  a  prisoner  pleads 
guilty,  but  goes  on  to  say  that  he  did  not  commit 
the  offence  with  which  he  is  charged,  the  plea  is 
really  one  of  not  guiltv.  Quees  v.  Hittxts  Chow- 
DHEY  .  .        *.  .         11  W.  R.  Cr.  53 

QuEEX  V.  SoxAOOLr^H        .     25  W.  R.  Cr.  23 

5. Charge  of  murder, 

Statement  by  the  accused  in  answer  to — Penal  Code, 
8s.  302,  300,  exc.  1,  and  exfl. — Criminal  Procedure 
Code  {Act  X  1882),  ss.  271,  299.  An  accused 
person,  in  answer  to  a  charge  of  murder,  stated  that 
he  had  killed  his  wife,  but  that  he  had  done  so  in 
consequence  of  his  having  discovered  her  in  an  act 
of  adiiltery  on  the  previous  day.  Held,  that  such  a 
statement  did  not  amount  to  a  plea  of  guilty  on 
the  charge,  and  that  it  was  the  duty  of  the.Court  to 
try  whether  the  provocation  therein  disclosed  was 
sufficiently  grave  and  sudden  to  reduce  the  offence. 
Xetai  Luskab  v.  Queex-Empress 

I.  li.  R.  U  Calc.  410 


6. 


Qualified  -plea  of 


guilty — Capital  charge — Procedure — Practice.  In 
capital  cases  where  there  is  any  doubt  as  to 
whether  an  accused  person  fully  tmderstands  the 
meaning  and  effect  of  a  plea  of  guilty,  it  is  advisable 
for  the  Court  to  take  evidence,  and  not  to  convict 
solely  on  the  plea  of  the  accused.  QuEEX-EirPEESS 
V.  Bhadu  .         .         .      L  Ii.  R.  19  AIL  119 


7. 


Plea  of    guilty — 


Murder — Penal    Code  {Act  XLV  of  1860),  s.  302 

Confession — Procedure.  The  accused,  who  was  a 
habitual  ganja-smoker,  was  charged  with  the  mur- 
der of  his  wife  and  infant  son.  In  his  confession  he 
stated  that  he  had  killed  his  wife,  because  she 
quarrelled  with  him  and  objected  to  go  to  another 
village  where  he  proposed  a  change  of  house  on 
account  of  their  poverty.  He  adhered  to  this  state- 
rnent  when  placed  for  trial  before  the  Court  of 
Session.  The  Sessions  Judge  treated  this  statement 
as  a  plea  of  guilty  on  the  charge  of  murder,  convicted 
the  accused,  and  sentenced  him  to  death,  subject 
to  confirmation  by  the  High  Court.  Held  {per 
jAKDiXEand  Caxdy,  J  J.),  that  the  accused's  state- 
ment did  not  amount  to  a  plea  of  guilty  on  the 
charge  of  murdering  his  wife.  He  alleged  a  sudden 
pxjvocation  :  he  ought  therefore  to  have  been  put 
on  his  trial,  in  order  that  the  Court  might  ascertain 
whether  the  provocation  was  grave  and  sudden 
enough  to  prevent  the  offence  from  amounting  to 
murder.     Qceex-Empbess  v.  Sakharam  ° 

I.  Ii.  R.  14  Bom.  564 
VOL.  IV 


Plea  of  lapse  of  time — De- 
fendant entitled  to  plead  fraud — Fraud — Voidable 
contract — Undue  influence — Contract  Act  {IX  of 
1872),  s.  16.  The  plaintiff  sued  in  1900  to  recover 
from  the  defendant  the  amount  due  for  interest  on  a 
mortgage-bond,  dated  the  loth  April  1893,  by  sale  of 
the  mortgaged  property.  The  defendant  contended 
that  he  did  not  execute  the  bond  with  free  con- 
sent and  that  it  was  obtained  from  him  under 
pressure  of  criminal  proceedings.  Held,  that,  under 
the  circumstances,  he  was  not  precluded  from 
urging  that  plea  by  lapse  of  time.  Jugaldas  v, 
Ambashankar,  I.  L.  R.  12  Bom.  501,  distinguished. 
Raxgxath  Sakharam  r.  Govixd  N-vrasixv  (1904) 
I.  Ii.  R.  28  Bom.  639 
PLEADER. 

Col. 

1.  Appoixtmex't  axt>  Appearaxce  .  9483 

2.  ArTHOEiTY  OF,  TO  BiXD  Cliext  .  9492 

3.  Remuxeratiox  ....  9496 

4.  Privileges  of  Pleaders  .         .  9502 

5.  Removal,  Suspexsiox,  axd   Dismissal  9503 

6.  Purchase  by   Pleader   at  Sale  ix 

ExxcuTiox  OF  Decree  .         .         •  9509 

7.  Professioxal  Coxduct       .         .         .  9510 

See  Attorxey  axd  Cliext   .     1  N.  "W.  1 

See  Barrister    .     I.  L.  R.  3  Mad.  138 
I.  Ii.  R.  9  AU.  180 

See  Civil  Procedure  Code,  s.  108. 

8  C.  W.  N.  621 
See  Coxsideratiox         .         3  N.  W.  25 

See  Costs — Special  Cases — Plactiffs. 
8  Bom.  A.  C.  241 

I.  Ii.  R.  18  Mad.  128 
See   Defamatiox. 

I.  L.  R.  36  Calc.  375 

See  Legal  Pbactitiox'er. 

^ee  Legal  Pkactitioxers'    Act    (X\'III 
of  1879),  ss.  13  axd  14. 

See  Legal  Practitioxers  Act,  s.  32. 

I.  Ii.  R  26  All.  380 

See  MixoR — Represextatiox  op  ilixoR 
IX  Suit  .         .         11  C.  L.  R.  15 

See  Pexal  Code,  ss.  499,  500. 

13  C.  W.  N.  1087 

See  Presidexcy  Magistrate. 

I.  L.  R.  23  Bom.  490 

See  UxpROFESSioxAL  Coxduct. 

I.  Ii.  R.  35  Calc.  317 

authority  of— 

See  Arbitratiox — Referexce    or    Sxtb- 
jossiox  TO  Arbitratiox. 

7  C.  W.  N.  343 

See    Llmitatiox    Act,    s.    19 — Ackxow- 

LEIKJMEXT  OF  DeBTS.  M< 

I.  L.  R.  8  Bom.  99 

I.  Ii.  R.  23  Calc.  374 

L  Ii.  R.  18  All.  384 

I.  Ii.  R.  22  Bom.  722 
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—  authority  of — condd. 

See  Lunatic       .    I.  L.  B.  19  Bom.  135 

See  Oaths  Act,  s.  9. 

I.  L.  B.  14  Bom.  455 

—  fees  payable  to — 

See  Land  Acquisition  Act  (I   of   1894), 

s.  27.  .      I.  L.  B.  31  Mad.  328 

See  Practice        I.  L.  B.  33  Bom.  256 

inquiry  into    professional    con- 


duct of- 

See  Reference  to  High  Court — Civil 
Cases  .  I.  L.  L.  12  Bom.  78 

liablity  of,  in  conduct  of  case — 

See  Forgery      .    I.  L.  B.  22  Bom.  317 

misconduct  of — 

See   Legal  Practitioners   Act    (XVIII 
OF  lS79),ss.  13  and  14. 

5  C.  W.  N.  45  ;  48 
I.  L.  B.  24  Mad.  17 

negligence  of — 

See  Costs — Special  Cases — Plaintiffs. 
I.  L.  B.  18  Mad.  128 

privilege  of — 

See  Defamation  .     2  N.  W.  473 

I.  L.  B.  19  Bom.  340 

renewal  of  certificate  of— 


See  Legal  Practitioners  Act,  s.  7. 

13  C.  W.  N.  415 

—  right  of,  to  be  heard — 

See  Appeal,  admission  of. 

I.  L.  B.  36  Calc.  385 

suit    against    representative   of 


deceased — 


See  Limitation  Act,  1877,  Sen.  II,  Art. 
120       .  .  I.  L.  B.  25  All.  55 

suspension  of— 

See  Privy  Council,  Practice  of — Spe- 
cial Leave  to  Appeal. 

I.  L.  B.  2  All.  511 

L.  B.  7  I.  A.  6 

—  withdrawal  of  license  to  practise 


See  Recorder's  Act     .     6  B.  L.  B.  180 

See  Superintendence  of  High  Court — 
Charter  Act,  s.  15 — Civil  Cases. 

6  B.  L.  R.  180 

1.  APPOINTMENT  AND  APPEARANCE. 


1. 


Appointment— Poti-er  of  others 


than  mukhtars  to  appoint.     Not  merely  authorized 
mukhtars,  but  other  persons  generally,  are  at  liberty 


PLEADEB— com^d. 

1.  APPOINTMENT  AND  APPEARANCE— ccw^d. 

to  appoint  pleaders  by  vakalatnamas.  In  the 
■matter  of  NubeeBuksh         .  .       7  W.  B.  481 

2. Vfikalatnnma, 

nature  of.  The  acceptance  of  a  vakalatnama  by  a 
pleader  of  the  High  Court  should  in  all  cases 
be  unconditional.  In  the  matter  of  Gopeenath 
Mudduck  .         .         .         .        14  W.  B.  7 


3. 


Civil     Procedure 


Code,  1882,  .s,s.  36  ami  37— Ben.  Reg.  XXVII  of 
1814,  ss.  1  and  321 — Civil  Procedure  Code  (Act 
VIII  of  1859),  .s«.  16,  17,  and  IS— Pleaders  and 
MooMears  Act  (XX  of  1865) — Civil  Procedure 
Code  (Act  X  of  1877),  s.  39— Vakalatnama — 
Vakalatnama  authorizing  pleader  to  present  an 
appeal  signed  by  person  having  onh/  a  verbal  authority 
from  the  appellant  to  do  so.  Under  the  provisions  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882),  the 
appointment  of  a  pleader  to  make  or  do  any 
appearance,  application  or  act  in  or  to  a  Civil  Court 
must  be  in  writing,  and  that  writing  must  be  execut- 
ed by  the  party  or  by  a  person  acting  on  his  behalf 
and  acting  under  the  authority  of  a  general  power 
of  attorney  or  mukhtarnarna,  unless  the  person 
making  the  appointment  is  the  "  recognized  agent  " 
of  the  party  within  the  definition  of  s.  37  of  the 
Code.     Badri  Prasad  v.  Bhagwati  Dhar 

I.  L.  B.  16  All.  240 


4. 


Civil    Procedure 


Code,  1882,  s.  39 — Civil  Procedure  Code  Amend- 
ment Act  (VI  of  1892),  s.  4 — Application  for  exe- 
cution of  decree — Proceedings  in  the  suit — Vakalat- 
nama. Applications  for  execution  of  the  decree  are 
proceedings  in  the  suit  within  the  meaning  of  s.  39 
of  the  Civil  Procedure  Code.  A  vakalatnama 
remains  in  force  until  all  proceedings  in  the  suit  are 
ended.  Sadashiv  Ganpatrao  v.  Vithaldas 
Nanchand  .     .  I.  L.  B.  20  Bom.  198 


5. 


Civil     Procedure 


Code,  1882,  s.  39 — Delegation  of  authority  by  duly 
appointed  pleader — Ex  parte  decree — Application 
fur  new  trial.  The  applicant  (defendant  No.  2)  was 
one  of  two  defendants  in  a  suit  in  the  Court  of 
Small  Causes  in  Bombay.  He  and  his  co-defendant 
(defendant  No.  1)  appointed  separate  pleaders  (K 
and  IF)  to  conduct  their  case.  On  the  day  of  hear- 
ing the  applicant  was  unavoidably  unable  to  be 
present,  and  his  pleader  (K),  being  also  engaged 
elsewhere,  requested  W,  the  pleader  of  the  other 
defendants  in  the  suit,  to  hold  his  brief  and  to  con- 
duct the  case  for  both  defendants.  W  did  so.  A 
decree  \vas  passed  against  both  the  defendants. 
The  applicant  subsequently  applied  to  the  Full 
Court  under  s.  37  of  the  Presidency  Small  Cause 
Courts  Act  (XV  of  1882)  for  a  new  trial  on  the 
ground  that  he  had  not  been  represented  at  the 
hearing,  and  that  the  decree  had  been  passed  against 
him  ex  parte.  The  Full  Court  refused  the  applica- 
tion, holding  that  the  applicant  had  been  represent- 
ed by  a  pleader,  and  that  the  decree  against  him 
was  not  ex  parte.  The  appellant  then  applied  to  the 
High  Court  in  its  extraordinary  jurisdiction.  Held, 
discharging  the  order  of  the  Full  Court,  that  the 
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1.  APPOINTMENT  AND  APPEARANCE— conirf. 

decree  against  the  applicant  was  an  ex  parte  decree. 
K,  who  was  the  applicant's  duly  appointed  pleader, 
could  not  delegate  his  authority  to  W,  and,  as  the 
applicant  was  not  himself  present,  the  decree  was 
€x  parte.  W  was  not  the  duly  appointed  pleader 
of  the  applicant,  and  could  not  therefore  represent 
him  at  the  hearing  :  see  s.  39  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882).  The  High  Court  sent  back 
the  case  to  the  Small  Causes  Court  to  deal  with  the 
application  for  a  new  trial  on  its  merits.  Shivdayal 
Ramchabax  v.  Khetit  Gangtj. 

I.  li.  R.  20  Bom.  293 

6. Appointment    by 

pleader  of  another  without  client's  authority — Bom. 
Beg.  II  of  1S27,  s.  54— Civil  Procedure  Code  (Act 
XIV  of  1SS2),  ss.  36,  39,  and  652— Charter  Ad  {24 
4-  25  Vict.,  c.  104),  8.  15— Bombay  High  Court's 
Civil  Circular  Orders,  d.  IS  (i) — Proviso  as  to  the 
appointment  of  another  pleader.  The  proviso  to 
sub-cl.  (0  of  cl.  18  of  the  Qvil  Circular  Orders 
of  the  High  Court,  namely,  that  a  pleader  may 
appoint  another  pleader  on  his  behalf,  and  that 
in  such  case  the  hearing  will  proceed,  unless  the 
Court  see  reason  to  the  contrary,  is  not  ultra  vires. 
In  re   Shidapa  .  I.  L,  R.  22  Bom.  654 


7. Rule  of  Court    of 

22nd  May  18S3— Practice— Vakalatnama— Pleader 
handing  over  his  brief  to  another — Citil  Procedure 
Code,  ss.  36,  37,  39,  635.  The  Rule  of  Court, 
dated  the  22nd  May  1883,  and  authorising  legal 
practitioners  in  certain  cases  to  appoint  other  legal 
practitioners  to  hold  their  briefs  and  appear  in  th'eir 
place,  was  passed  to  facilitate  the  work  of  the  Court 
and  for  the  convenience  of  the  pleaders  practising 
before  it,  and  was  fully  within  the  powers  con^ 
ferred  upon  the  High  Court  by  s.  635  of  the  Civil 
Procedure  Code..    Mataddt  r.  "Ganga  Bai 

I.  li.  E.  9  AIL  613 


8. 


Pleaders  and  their 


clients,  their  rights  arid  obligations  inter  se—Bom. 

Beg.  II  of  18S7— Confidential  communications  made 

in   the    course     of     professional    employment.     The 

rules  prevailing  in  England  with  regard  to  the  rights 

and  obligations  of  solicitors  in  relation   to  their 

clients   apply,   with  slight  difference,   to   pleaders 

practismg  m  India.    The  principles  deducible  from 

the  English  cases  are  as  follows  :   (i)    A   party  to  a 

judicial   proceeding   is  entitled  to  such  professional 

assistance  as  he  thmks  will  best  suit   him.     (ii)  A 

pleader  is  free  to  place  his  services  at  the  disposal  of 

any  such  party  upon  such  terms  as  he  may  think 

most   advantageous   to   himself  consistently   \dth 

I  the  honour  of  his   profession  and    the   due  admin- 

[ietration   of  justice,     (iii)   A   pleader  who  receives 

[any     confidential     information     from     his    client 

in    the    course  of    his    professional  employment 

18    not    at     liberty   to     carry     that     information 

Imto  the  service  of  his  antagonist,  or  any  one  who 

I™,   ^^.**   ^^'■y    litigation    or    in     any    subsequent 

IMigation  may  be  opposed    to  the   client  fumishin«r 

iL*  •  ^^^^  Under  Regulation  II   of  1827° 

iera  receive  certain  fees,  in  return  for  which 


PLEADER— con^rf. 
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they  are  not  at  liberty  to  act  against  those  retaining 
them,  whether  they  are  retained  by  one  client 
singly  or  by  two  or  more  clients  jointly.  A  pleader 
who  has  acted  for  several  persons  will  not  be  re- 
strained from  afterwards  acting  for  some  of  them 
only  as  against  the  others,  unless  it  be  shown  that 
he  is  possessed  of  knowledge  arising  from  his  previ- 
ous employment  which  might  be  prejudicial  to  his 
other  clients.  As  a  general  rule,  the  Court  will 
require  a  very  strong  case  to  be  made  out  befora  it 
will  interfere  by  way  of  injunction,  restraining  a 
pleader  from  appearing  for  a  client,  and  there  must 
be  clear  affidavits  made  to  show  that  special  know- 
ledge was  acquired  by  the  pleader  during  his 
employment  by  the  former  client.  In  case  of  his 
possessing  such  knowledge,  he  will  not  be  allowed 
to  throw  up  the  conduct  of  the  case  and  transfer  his 
services.  He  will  never  be  allowed  to  discharge 
himself  from  the  conduct  of  the  case  if  the  case 
raises  even  a  probability  of  prejudice  to  his  former 
employers.  K,  a  pleader,  was  at  first  retained 
by  P  and  N  jointly  to  defend  a  suit  on  their  behalf. 
At  a  later  sta^e  of  the  case,  P  and  A'  quarrellei. 
Thereupon  K  applied  to  the  Court  for  leave  to 
withdraw  from  the  conduct  of  the  case,  on  the 
ground  that  he  could  not  attend  to  the  interests  of 
both  P  and  N.  The  Court  allowed  him  to  with- 
draw. A  few  days  afterwards  K  appeared  in 
Court,  and  filed  a  vakalatnama,  or  warrant  of 
attorney,  signed  by  y,  and  claimed  to  conduct 
the  case  on  behalf  of  N  alone.  P  objected 
to  this,  but  the  Court  disallowed  this  objection. 
Thereupon  P  made  an  application  to  the 
High  Court  for  an  injunction  restraining  K 
from  acting  on  behalf  of  N  alone.  Hdd,  that, 
as  it  was  not  made  out  that  K  wa-;  in  possession 
of  any  confidential  information  either  from  P  or 
from  P  and  N  together,  such  a?  would  give  him  an 
unfair  advantage  when  acting  on  behalf  on  JV,  the 
Court  would  not  interfere  or  restrain  K  from  serv- 
ing iV  alone.  Held,  further,  that  a  pleader  in  such 
circumstances  should  take  the  direction  of  the 
Court  as  to  which  of  two  or  more  clients  he  is  to 
serve,  and  as  to  the  disposal  of  the  fees  he  has 
received  from  them  jointly.  Paixonji  Mebvtanji 
V.  K-4LLABHAI  Lallubhai  .  I.  L.  R.  12  Bom.  85 
Reg.  v.  Bezoxji  Nowroji. 

I.  L.  R.  12  Bom.  91  note 


9. 


Pleader  s  absence 


from  Court  owing  to  his  temporary  appointment  as  a 
Subordinate  Judge — "  Necessary  cause  " — Bom. 
Beg.  II  of  1S27,  s.  54.  On  the  day  fixed  for  the  hear- 
ing of  a  suit,  neither  the  plaintiff  nor  his  pleader  was 
present ;  the  defendant,  not  having  been  served, 
was  also  absent.  Plaintiff's  pleader,  however, 
sent  intimation  to  the  Court  in  writing  that  he 
had  been  appointed  to  act  as  a  Subordinate  Judge, 
and  as  he  was  going  that  day  to  join  his  appoint- 
ment, he  was  unable  to  attend  the  Court.  He 
therefore  requested  that  the  case  should  be  adjourn- 
ed till  his  return,  or  that  a  notice  be  issued  to  his 
client  to  enable  him  to  make  the  necessary  arrange- 
ments for  the  conduct  of  his  case.     Held,  that  the 
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PLEADER— cori/(?. 


PLEADER.— coTO<(?. 


1.  APPOINTMENT  AND    APPEARANCE— <;onW.    i    1.  APPOINTMENT  AND   APPEARANCE— coTi^d. 


pleader,  having  been  temporarily  appointed  to  act 
as  a  Subordinate  Judge,  was  unable  to  attend  the 
Court  in  consequence  of  a  "  necessary  cause  " 
within  the  meaning  of  s.  54  of  Regulation  II  of 
1827  ;  and  as  he  had  sent  the  necessary  notifica- 
tion in  writing  to  the  Court,  the  suit  should  not 
be  dismissed,  but  adjourned  for  a  reasonable  time. 
In  re  Naeayan  Sadashiv  Kale 

L  L.  R.  23  Bom.  657 


9A. 


Vakalatnama, 


acceptance  of,  in  writing,  hy  pleader  not  necessary. 
Per  Bakeejee,  J. — The  appointment  of  a  pleader 
must  be  in  MTiting  and  filed  in  Court,  but  his  accept- 
ance of  the  vakalatnama  need  not  be  in  writing. 
Shama  Prosad  Ghose  v.  Taki  Mullik  (IWl) 

5  C.  W.  N.  816 

10.  At^p ear a,nce— Filing  vakalat- 
nama— Criminal  Procedure  Code,  1872,  s.  186. 
An  authorized  pleader  appearing  in  defence  of  an 
accused  person  under  s.  186,  Criminal  Procedure 
Code,  should  not  be  required  to  file  a  vakalatnama. 
Anonymous  ...         7  Mad.  Ap.  41 


11. 


Civil     Procedure 


Code,  1859,  s.  18 — Right  of  pleader  to  appear  in  Ap- 
pellate Court  and  subsequent  stages  of  suit.  When 
a  pleader  appears  in  a  regular  appeal  before  the 
High  Court,  he  is  competent  under  that  vakalat- 
nama, unless  it  is  revoked,  to  appear  for  the  client 
in  the  subsequent  stages  of  that  case,  and  in  the 
appeal  if  preferred  to  the  Privy  Council,  s.  18  of  Act 
VIII  of  18.59  applying  to  Appellate  as  well  as 
Original  Courts.  MrKHUN  Lall  v.  Sreekishen 
Singh 8  W.  R.  92 


12. 


Vakil — Claim 


under  s.  246,  Ad  VIII  of  1859— Fresh  vakalat- 
nama. The  vakil  retained  by  the  plaintiff  in  a  suit 
in  which  a  decree  has  been  given  for  the  plaintiff  is 
competent  to  plead  for  his  client  in  answer  to  a 
claim  advanced  (under  the  first  portion  of  s.  246  of 
the  Civil  Procedure  Code)  to  property  attached  m 
execution  of  such  decree,  without  the  production  of 
a  fresh  vakalatnama.  Gopal  Jayachand  v. 
Haegovind  Khtjshal  .         5  Bom.  A.  C.  83 


13. 


Fresh      vakalat- 


nama— Application  for  netv  trial.  A  fresh  vaka- 
latnama is  not  necessary  to  enable  a  pleader  to 
appear  in  an  application  for  a  new  trial  before  a 
Small  Cause  Court,  when  the  pleader  presenting 
the  application  is  one  Avho  was  employed  in  the 
original  suit.  Stttto  Chuen  Ghossal  v.  Stjroop 
Chtxndee  Doss  ...       12  W.  R.  465 

14.  - — ■ ■ Civil      Procedtire 

Code,  s.  39 — Pleader  retained  hy  a  Collector  as 
agent  of  Court  of  Wards — Validity  of  vakalatnama 
after  the  Collector's  death.  The  Collector  of  a 
district,  who  was  agent  for  the  Court  of  Wards,  filed 
a  suit  on  behalf  of  a  ward  of  the  Court  of  Wards  and 
executed  a  vakalatnama  to  a  pleader  whom  he 
retained  to  conduct  it.  The  Collector  died  before 
the  suit  was  determined.  Held,  that  it  was  not 
necessary  for  a  new  vakalatnama  to  be  executed 


to  enable  the  pleader  to  proceed  with  the  conduct 
of  the  suit.  Keishna  Vijaya  Puchaya  Naicker 
V.  Marudanayagam  Pillai    I.  L.  R.  15  Mad.  135 


15. 


Application   for 


restoration  of  an  appeal  dismissed  for  default — 
Vakalatnama,  Where  a  vakil  had  been  duly  em- 
powered by  a  vakalatnama  drawn  in  the  customary 
form  to  file  and  conduct  an  appeal  in  the  High  Court 
and  that  appeal  had  been  dismissed  for  default : — 
Held,  that  such  vakil  was  competent,  without  filing 
a  fresh  vakalatnama,  to  present  an  application  for 
the  restoration  of  the  said  appeal  to  the  list  of 
pending  appeals.  Raghunath  Stngh  v.  Raghubib 
Sahai         .         .         .         .      I.  L.  R.  15  All.  55 


16. 


Vakalatnama  exe- 


cuted in  favour  of  two  vakils  accepted  hy  onlj 
one — Pre-ientation  of  appeal  under  such  vakalat- 
nama— Principal  and  agent — Civil  Procedure  Code, 
s.  541.  An  intending  appellant  executed  in  favour 
of  two  vakils  a  vakalatnama  ;  it  was  accepted  only 
by  one  of  the  vakils,  and  he  presented  the  appeal. 
The  appeal  was  placed  on  the  file  by  the  District 
Judge,  but  on  its  coming  on  for  disposal  before  the 
Subordinate  Judge,  he  held  that  it  had  not  been 
duly  presented  and  made  an  order  rejecting  it. 
Held,  that  the  appeal  had  been  duly  presented. 
Ayyanna  v.  Nagabhooshanam 

I.  L  R.  16  Mad.  285 


17. 


Legal    Practi- 


tioners' Act  {XV III  of  1879),  Sch.  II,  Pt.  I,  cl.  {d) 
— Pleader  holding  certificate  on  S  5  stamp — Right 
to  practise.  A  pleader  who  holds  a  certificate  on  a 
5-rupee  stamp  is  entitled  to  practice  before  a  Munsif 
when  exercising  Small  Cause  Court  powers.  In,  the 
matter  of   Rakai,  Chunder  Tewary 

1  C.  W.  N.  118 


18. 


Remand  of  case — 


Vakil  clianging  sides  on  remand — Mad.  Reg.  XIV 
of  1816,  s.  22.  When  a  suit  is  remitted  by  order  of 
an  Appellate  Court  for  re-hearing  or  finding  on  an 
issue,  the  proceedings  are  in  the  trial  of  the  suit,  and 
consequently,  under  s.  22  of  Regulation  XIV  of  1816 
a  vakil  cannot  change  sides  and  hold  a  vakalatnama 
for  the  party  opposed  to  the  one  for  whom  he  ap- 
peared at  the  first  hearing.     Anonymous 

4  Mad.  Ap.  43 

19. —  Act  XX  of  1865. 

There  is  nothing  in  the  provisions  of  Act  XX 
of  1865  which  restrains  any  person  from  coming  into 
the  presence  of  the  Judge  and  supplying  informa- 
tion to  the  vakils.  The  word  "  appearance  "  does 
not  mean  actual  presence  before  the  Judge  in  Court, 
e.g.,  of  a  mooktear  standing  behind  the  pleader.  In 
the  matter  of  Gugeaj  Singh         .    10  W.  R.  355 

20. Act  XX  of  1865,f^ 

s.  20 — Appearance  of  party  by  pleader.  Held,  in  » 
case  under  Act  X  of  1859,  in  which  the  plaintiff  had 
appeared  at  the  preliminary  hearing  when  the  issues 
were  framed,  and  where  he  was  not  required  to 
appear  in  person  on  the  day  of  the  trial,  that  th& 
presence  of  the  plaintiff's  pleader  and  revenue  agent- 
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■piiE  ADER— con<<? . 

1.  APPOINTMENT  AND  APPEARANCE— con/d- 

was  an  appearence  within  the  meaning  of  the  law 
having  reference  to  s.  20,  Act  XX  of  1865.  Sona- 
TTTS  Doss  V.  Kalee  Peeshad  Doss  .  13  W.  R.  146 

21. Vakil    of    High 

Court — Right  to  plead  in  Small  Cause  Court. 
A  vakil  of  the  High  Court  in  Calcutta  is  entitled  to 
practise  as  a  pleader  in  the  Calcutta  Court  of  Small 
■Causes.     In  re  Toolsee  Doss  Seal 

2  Ind.  Jur.  N.  S.  133  :  7  W.  R.  228 

22. Ad  XX  of  iser., 

s.  12 — Small  Cause  Corurt,  Calcutta.  A  pleader 
holding  a  certificate  under  s.  12  of  Act  XX  of  1865 
is  not  thereby  entitled  to  be  admitted  to  practise 
in  the  Court  of  Small  Couses  at    Calcutta.     In    re 

ShASHI  BhUSHAX  BHADURy. 

1  B.  L.  R.  A.  C.  45  :  10  W.  R.  82 


23. 


Barristers — A  t- 


24. 


iomeys—Ciinl  Procedure  Code  {Act  XIV  of  1882), 
8S.  2  arid  36 — Presidency  Small  Cause  Court  Act 
iXV  of  1SS2),  ss.  SSand  76— Right  to  practise— 
Rules — Power  to  make  rules.  Per  Bayley,  West, 
and  Latham,  JJ. — None  but  barristers  and  attor- 
neys have  a  legal  right  to  practise  in  the  Bombay 
Court  of  Small  Causes.  Neither  ss.  2  and  36  of  the 
€ode  of  Civil  Procedure  (Act  XIV  of  1882)  nor  ss.  38 
and  76  of  the  Presidency  Small  Cause  Court  Act 
(XV  of  1882)  give  the  pleaders  of  the  Bombay  High 
Court  that  right.  The  provisions  of  s.  47  of  Regula- 
tion II  of  1827,  authorizing  persons  holding  sanads 
from  the  High  Court  to  practise  in  the  mofussil 
Courts,  are  still  in  force.  Per  Bayi.ey,  West, 
PiXHEY,  and  Latham,  JJ. — S.  2  of  the  Code  of 
Civil  Procedure,  1882,  does  not  give  every  pleader  a 
title  to  appear  and  plead  ;  it  only  enacts  that 
"  pleader  "  means  every  person  entitled  to  appear 
and  plead  for  another  in  Court,  and  includes  an 
advocate,  a  vakil,  and  an  attorney  of  a  High  Court. 
Consequently,  if  pleaders  or  vakils,  who  are  the  same 
class  of  practitioners,  are  not  entitled  by  law  to 
appear  or  plead  for  another  in  Court,  the  definition 
of  '■  pleader  "  gives  them  no  new  right  or  status. 
The  words  in  s.  36  of  the  Code  of  CivU  Procedure 
(Act  XIV  of  1882)  "  by  a  pleader  duly  appointed  i 
to  act  on  his  behalf,"  do  not  simply  mean  a  person 
duly  appointed  by  the  party  in  the  suit,  but  a 
pleader  duly  appointed  according  to  the  law  regard- 
ing pleaders  in  force  in  particular  Court.  Per 
PixHEY,  Scott,  and  Lathaji,  JJ.  (West,  J., 
dissentiente). — The  High  Court  has  the  power  of 
•making  rules  for  the  admission  of  pleaders  to 
practise  in  the  Bombay  Court  of  Small  Causes  ; 
and  the  Bombay  Court  of  Small  Causes,  under  s.  9 
of  the  Presidency  Small  Cause  Court  Act  (XV  of 
1882)  also  has  power  of  making  similar  rules  with 
the  sanction  of  the  High  Court.  In  re  Pleaders 
OF  THE  High  Court,  Bombay 

I.  L.  R.  8  Bom.  105 


Practice  of  Privy 


\Cofuncil — Admission  to  practise  in  the  Privy  Coun- 
\Qr-Rules  of  31st  March  1871— Vakil  of  High 
Hourt.  The  words  of  ss.  2  and  3  of  the  Rules  of  3l3t 
irch  1871  are  such  that  classes  of  persons  to  be  ad- 


PLE  A  D  ER— co»(<?. 

1.  APPOINTMENT  AND  APPEARANCE— conid. 

mitted  to  practise  in  the  Privy  Council  must  be 
either  solicitors  or  others  practising  in  London,  or 
solicitors  admitted  by  the  High  Court  in  India  or  in 
the  Colonies,  respectively,  and  have  not  left  an 
undefined  class  admissible  at  the  discretion  of  the 
Judicial  Committee.  In  the  matter  of  the  petition  of 
TwiDALE  .         .  I.  L.  R.  16  Cale.  636 

Ii.  E.  16  I.  A.  163 

25. : —  Practice — Second 

Appeal — VakiL  right  of,  to  he  heard  without 
certified  grminds  of  appeal  or  without  any  order 
admitting  the  appeal — Rules  and  Orders  of  Court 
(Appellate  Side),  S6  and  162.  A  vakil  will'  not  be 
heard  on  behalf  of  an  appellant  on  second  appeal 
when  neither  duly  certified  ground  or  grounds  of 
appeal  have  been  filed,  nor  the  appeal  been  admitted 
by  order  of  Court  under  Rules  86  and  162  of  Court. 
Kishen  Chunder  Roy  v.  Hurrish  Chunder  Bose,  3  W. 
R.  216,  followed.  Olifll.ah  v.  Bachtj  Lal 
Khotta  .         .         .     I.  L.  R.  15  Calc.  706 

26. 


Prosecution — 

Right  to  appear  in  Criminal  Courts.  A  counsel  or 
pleader  is  entitled  to  appear  and  act  on  behalf  of 
the  prosecution  in  the  Criminal  Courts.  Chaxdi 
Chaea:n-  Chatterjee  v.  Chandra  Kumar  Ghose. 

5  B.  L  R.  Ap.  70  :  14  W.  R.    Cr.  23 

27.  Admitting  vakils 

to  defend  in  Criminal  Courts.  The  practice  of  ad- 
mitting private  vakils  to  defend  parties  in  Criminal 
Courts  is  not  illegal.  It  was  discretionary  with  the 
Magistrate  to  hear  such  agents  or  not  under  s.  186  of 
the  Criminal  Procedure  Code,  1872.     Ajngxymous. 

7  Mad.  Ap.  37 

28.  _ — . Right  of  pleader 

to  appear — Inquiry  under  Criminal  Procedure 
Code,  8.  180.  At  an  inquiry  held  by  a  Magistrate 
under  s.  180  of  the  Criminal  Procedure  Code,  1861, 
a  complainant  has  no  right  to  be  represented  bj-  a 
pleader.     Bi>-dachari  v.  Dracup 

8  Bom.  A.  C.  202 


29. 


Private  prosecu- 


tor— Criminal  reference  to  High  Court — Criminal 
Procedure  Code  {Act  XXV  of  1S61),  s.  434.  Pri- 
vate prosecutor  not  allowed  to  appear  by  pleader  on 
a  reference  to  the  High  Court  under  s.  434  of  the 
Criminal  Procedure  Code,  1861.  Queen  v.  Ramjai 
Mazumdar  .         .         .     6  B.  L.  R.  Ap.  46 

S.C.    SUDDURUDDEEN    SlRCAR     V.    RaM    JoY    Mo- 

zoomdar  ...  14  W.  R.  Cr.  51 

Quaere :  Whether  they  could  appear  at  all  in  such 
cases.  Laloo  v.  Adam  Sircar.  Go^"ER^'ME^"T  r. 
Surjakant  Acharjia         .  17  W.  R.  Cr.  37 

30. —  Criminal  Proce- 
dure Code,  1882,  a.  340 — "  Accused,"  meaning  of — 
Right  to  be  heard  by  pleader.  Under  the  provisions 
of  s.  340  of  the  Criminal  Procedure  Code,  a  Sessions 
Judge  is  bound  to  hear  the  pleader  appointed  by  a 
person  who  (though  not  accused  of  any  offence)  is 
ordered  to  give  security  for  good  behaviour  under 
8.  118  of  the  Criminal  Procedure  Code      The  word 
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PLEADER — contd. 

1.  APPOINTMENT  AND  APPEARANCE— con^rf. 
"  accused  "  means  a  person  over  whom  the  Magis- 
trate  or  other  Court  is  exercising  jurisdiction. 
Queen- Empress  v.  3Iona  Puna,  I.  L.  R.  16  Bom. 
661,  followed.  Jhoja  Sixgh  v.  Queen-Empeess. 
I.  li.  R.  23  Calc.  493 

Queen-Empress  v.  Mutasaddi  Lal. 

I.  li.  E.  21  AIL  109 

Queen-Empress  v.  Mona  Puna. 

I.  li.  R.  16  Bom.  661 


31. 


Criminal    Proce- 


dure Code,  1898,  s.  123,  Reference  to  Sessions  Judge 
under.  A  Sessions  Judge  is  bound  to  hear  pleader 
who  may  appear  on  behalf  of  a  person  in  a  case 
referred  to  him  under  s.  123,  cl.  2,  of  Civil  Procedure 
Code.  Jhoja  Singh  v.  Queen- Empress,  I.  L.  B.  23 
Calc.  493,  referred  to.  Abinash  Malakar  v. 
Empress         .         .         .         .     4  C.  W.  N.  797 

32. ■  Act  XX  of  1865, 

s.  5 — "  Act  " — Acting  as  private  agent.  The 
word  "  act  "  in  s.  5  of  the  Pleaders  and  Mooktears 
Act  (XX  of  1865),  means  the  doing  something  as 
the  agent  of  the  principal  party  which  shall  be  recog- 
nized or  taken  notice  of  by  the  Court  as  the  act 
of  that  principal.  There  is  nothing  in  the  words  of 
the  Act  or  in  its  spirit  to  prevent  a  person  as  private 
aofent  from  going  between  the  prisoner  and  the 
duly  authorized  vakil  upon  whom  the  real  responsi- 
bility of  the  defence  rests.  In  the  matter  of  the  j.eti- 
tion  of  FuzzLE  Ali  .         .         .      19  "W.  R.  Cr.  8 

33.  ^ Inability    to    go 

on  with  appeal — Duty  of  Judge.  When  one  of  the 
pleaders  for  an  appellant  states  his  inability  to  go 
on  with  an  appeal  the  Judge  is  not  bound  to  send 
for  any  other  pleader  for  the  appellant  and  ask  him 
if  he  is  ready  to  proceed  with  the  case,  but  may  at 
once  dismiss  the  appeal.  Brojo  Soonduree 
Dossia  v.  Gilmore       .         .         .     7  W.  R.  336 


34. 


Non-appearance— A'e^Zec^  of 


pleader — Absence  for  reasonable  cause — Discretion 
of  Court.  Neglect  on  the  part  of  a  pleader  should 
not  be  visited  on  an  innocent  client  Avhen  it  is  within 
the  power  of  the  Court  to  mitigate  the  result  by 
the  exercise  of  a  little  indulgence.  A  case 
having  been  fixed  for  hearing  at  a  particular  time, 
the  pleader  for  the  defendant  was  unable  to  attend, 
by  reason  of  the  sickness  of  a  friend.  The  plaintiff's 
pleader  was  willing  that  the  case  should  be  post- 
poned, but  the  Subordinate  Judge  insisted  upon  the 
case  being  proceeded  with  ex  parte.  Held,  that  there 
had  been  a  failure  on  the  part  of  the  Court  to  ex- 
ercise a  proper  judicial  discretion.  Achumbit 
Jha  v.  Jewun  .         .         .  .     11  C.  li.  R.  11 


35. 


Control      of      ease — Senior 


pleader — Arguments.  The  senior  pleader  who  is 
present  has  the  entire  control  of  a  case  in  the 
High  (.'ourt,  and  it  is  not  open  to  the  junior  pleader 
to  take  any  ground  of  appeal  which  his  senior 
has  not  thought  fit  to  argue,  except  only  when 
the  senior  has  obtained  the  permission  of  the 
Court  that  the  course  should  be  taken.  Sreenee- 
BASH  Roy  v.  Umbika  Chuen  Roy  12  W.  R.  375 


PLEADER— <:o^<rf. 

1.  APPOINTMENT  AND  APPEARANCE-<;oncW, 
36. Adjournment. — Senior  Pleader. 


Where,  of  two  pleaders  engaged  by  a  respon- 
dent, the  leader  fell  ill  and  transferred  his  brief  to 
a  senior  pleader,  but  the  Judge  refused  to  hear  the 
latter  on  the  ground  that  his  name  did  not  appear 
on  the  vakalatnama,  and  the  junior  asked  for  one 
day's  adjournment  to  prepare  himself  for  conduct- 
ing the  case  : — Held,  that  the  Judge  was  wrong  in 
refusing  an  adjournment.  He  should  either  have 
heard  the  pleader,  who  offered  to  argue  the  case, 
or  granted  the  adjournment  prayed  for.  Hark 
Krishna  Mahakti  v.  Bhusan  Chui^er  Ma- 
nANTi(1908)  .         .  12C.  W.  »■.  888 

2.  AUTHORITY  OF,  TO  BIND  CLIENT. 


1. 


Statement   by    pleader — Ad- 


missions made  in  conduct  of  suit.  When  a  pleader 
in  the  conduct  of  a  suit  makes  admissions  on  behalf 
of  a  client,  the  client  is  bound  by  such  admissions. 
Berkeley  v.  Chittur  Kooar         .         5  K".  W.  2 

Admission       btf 


pleader  in  conduct  of  case.  A  party  is  bound  by 
the  admission  of  his  duly  constituted  vakil,  when 
the  admission  is  one  of  a  fact  which,  but  for  such 
admission,  the  opposite  party  would  have  had  an 
opportunity  of  proving.  Narain  Roy  v.  Sreenath 
MiTTER  .         .         .         .  9  W.  R.  485 

3.  — Admission  of  vakil' 

in  criminal  case.  Admissions  of  a  vakil  can- 
not bind  his  client  in  a  criminal  case.  Queen  v. 
Kazim  Mundle     .         .         .      17  W.  R.  Cr.  49 

4. Moiussil     Courts 


— Questions  of  law  and  fact,  admissions  in  respect 
of.  Per  Jackson  J. — A  vakil  in  the  Courts  of  the 
mofussil  is  not  empowered  to  make  admissions  on 
points  of  law  on  behalf  of  his  client  although  he  may 
make  admissions  on  points  of  fact.     Jusoda  Koon- 

VTAR  V.  GOUREE  ByJNATH  PeRSHAD 

1  Ind.  Jur.  N.  S.  365 

Abdool  Gunnee  v.  Goue  Monee  Debia. 

9  W.  R.  375 

5. Opinion  ex- 
pressed by  vakil  in  argument.  The  opinion  expressed 
by  a  vakil  in  the  course  of  argument  adversely  to  a 
claim  which  he  undertook  to  advocate  is  not  binding 
on  his  client.  Keishnasami  Ayyangar  v.  Raja- 
GOPALA  Ayyangar  .         .      I.  L.  R.  18  Mad.  73 


6. 


Admission 


iy 


pleader  erroneous  in  law.  An  admission  by  a 
pleader,  if  it  is  erroneous  in  law,  is  not  binding  on  his 
chcnt.  Keishnaji  Naeayan  Parkhi  v.  Kajmal 
Manikchand  Mam.a.di    .       I.  L.  R.  24  Bom.  360 

Erroneous       con- 


sent  of  vakil.  Where  a  vakil  upon  a  mistaken  view 
of  the  law  goes  beyond  and  contravenes  his  instruc- 
tions, his  erroneous  consent  cannot  bind  his  client. 
Ram  Kant  Chowdhry  v.  Beindabun  Chunder 
Doss ieW.R.24ft 
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8. 


SUiiements      hy 


vakil  out  of  ordinari/  scope  of  his  authority. 
Greatest  caution  should  be  exercised  by  the  Courts 
before  acting  upon  statements  out  of  the  ordinary 
scope  of  the  vakil's  authority  in  the  particular 
matter  for  which  he  was  employed.  Vaxkata- 
KAMANXA  r.  Chavela  Atchiya3ima.     6  Mad.  127 


9. 


Verbal       admis- 


sion made  by  pleader.  In  a  suit  to  set  aside  a  sale 
in  execution  on  the  ground  of  fraud  : — Held,  in  refer- 
ence to  the  terms  of  certain  statements  made  by  the 
plaintiff's  pleader,  from  which  the  lower  Appellate 
Court  had  inferred  that  the  plaintiffs  must  have  be- 
come aware  of  the  fraud  at  a  date  earlier  than  that 
alleged  by  them,  that  verbal  admissions  made  by 
the  pleader  of  a  party  to  a  suit  must  be  received  with 
caution,  must  be  taken  as  a  whole,  and  must  not  be 
nnduly  pressed.     Natha  Sixgh  r.  Jodha  Sixgh 

I.  L.  E.   6  AU.  406 


10. 


Power   to  make 


admissions  or  statements  to  bind  client — Beh'nqiiish- 
ment  of  part  of  defence.  In  a  suit  to  recover  pos- 
session, where  defendants'  pleader  stated  before 
the  Munsif  that  if  the  thak  map  (which  was  not  at 
the  time  in  Court)  could  show  that  the  lands  in 
dispute  had  been  surveyed  as  part  and  parcel  of  the 
plaintiff's  talukh,  his  client  would  give  up  his  claim  : 
— Held,  that  the  statement  was  not  one  which  was 
within  the  scope  of  the  pleader's  authority  to  make 
and  was  not  binding  upon  the  client.  Chttnder 
CoosiEK  Deo  v.  Sudaktjt  Mahomed  Khax 

18  W.  R.  436 


11. 


Comeni  of  pleader 


— Effect  of  admission.  The  admission  of  a 
vakil  made  with  due  authority  will  bind  his  client, 
though  not  present  at  the  time  of  making  it.  Where, 
therefore,  an  order  was  made  for  the  payment  of  a 
certain  sum,  being  the  moiety  of  the  profits  of  an 
estate  founded  on  the  amount  for  which  security  had 
been  taken,  as  the  rental  of  a  zamindari  when  posses- 
sion was  given  up,  and  that  amount  was  admitted 
and  assented  to  by  the  vakil  in  Court,  and  the  order 
made  accordingly  : — Held,  by  the  Judif  ial  Com- 
mittee, affirming  the  judgment  of  the  Court  below, 
that  such  consent  was  binding  on  the  client,  and 
precluded  him  from  afterwards  opening  the  account. 
Rajtxdeb  Narai>"  Rao  v.  Buai  Govisd  Sixgh 

2  Moo.   I.  A.  253 

12.   Consent — Dekkan 

Agriculturists'  Relief  Act,  s.  3,  cl.  -3 — Consent 
to  proceeding  under  Act,  tcitltdraual  of.  If  a 
party  or  his  pleader  gives  consent  imder  cl.  3 
of  s.  3  of  the  Dekkan  Agriculturists'  Relief  Act 
(XVII  of  1879)  to  the  disposal  of  a  suit  according  to 
the  provisions  of  Ch.  II  of  the  Act,  the  consent  so 
given  cannot  be  withdrawn  after  the  hearing  has 
begun  and  the  suit  has  proceeded  on  the  footing  of 
such  consent.  RrpCHA>D  Khemcha>"d  v.  Baltaxt 
Kabayan      .         .         .       I.  L.  R.  11  Bom.  591 


13. 


Admission  of  lia- 


PLE  ADE  R— fon/rf . 

2.  AUTHORITY  OF,  TO  BIND  CLIENT:— con/rf. 

made  by  a  vakil,  who  represented  the  defendant  and 
whose  authority  was  not  questioned,  was  held  to  be 
sufficient  to  warrant  a  decree  in  favour  of  the 
plaintiff.     Dossee  r.  PrrAMBUB  PrxD.\H 

21  W.  E.  332 

14. Admission       by 


vakil — Evidence  of  receipt  of  money.  The  admis- 
sion of  a  defendant's  vakil  in  Court  was  held  to  be 
legal  evidence  of  the  receipt  of  money,  and  to  do 
away  with  the  necessity  for  other  proof.     Kaleeka- 

>T:nD  BHrTTACHAEJEE  V.  GtBEEBAL.i  DeBIA 

10  W.E.  322 


ri5. 


Po"wer  of  pleader — Power  to 


compromise  case.  Ordinarily  a  vakil  who  is  employ- 
ed to  conduct  the  case  on  behalf  of  his  client  has  no 
implied  authority  to  compromise  it.  In  the  absence 
of  any  express  provision  in  the  vakalatnama,  he  can 
make  no  compromise  which  will  be  binding  upon  his 
client,  except  with  his  consent.  Pbem  Sock  r.  Pir- 
theeRam         ....  2  Agra  222 

16.  Pouer  to  compro- 
mise suit.  Pleaders,  unless  specially  empowered  so 
to  do,  have  no  authority  to  compromise  cases  con- 
ducted bv  them.   Sirdar  Begum  v.  IzzrT-ooL-Ni;?SA 

2  N.  W.  149 

Jagapati  Mudaliar  1-.  Ekambara  Mttdaliar. 

I.  L.  E.  21  Mad,  374 

17.  Consent  to  matter 

beyond  scope  of  ittit.  A  consent  by  the  vakil  of  a 
party  to  a  decree  being  made  binding  on  property 
other  than  what  the  parties  to  the  suit  may  have  an 
interest  in,  is  a  consent  to  what  is  beyond  the  scope 
of  the  suit,  and  can  neither  be  binding  on  the  party 
noracttd  i,pon  bv  the  Court,  Avul  Khadar  r. 
AsDHU  Set       .    ■     .         .         .  2  Mad.  423 


18. 


Relinquishment  of 


defence.  Where  a  pleader  authorized  only  to  con- 
duct the  defence  in  the  usual  way  pledged  his  client 
to  relinquish  his  defence  if  the  plaintiff  would  assert 
on  oath  that  the  defendant  was  not  the  owner  of  the 
property  in  dispute,  it  was  held  that  he  had  exceeded 
his  power,  and  that  his  client  was  not  bound  by 
his  act.     Hakeemoonxissa  v.  Bcldeo 

3  Agra  309 


19. 


Unauthorized  re- 


linquishment by  pleader.  It  is  not  within  the  ordi- 
nary scope  of  a  pleader's  duties  to  relinquish  any 
portion  of  his  clients  case  without  express  authority 
from  the  client,  who  is  not  bound  by  such  relinquish- 
ment, unless  it  was  authorized  by  himself.     GoCB 

PEE5HAD  Doss  V.   SOOKDEB  RaM  DeB 

12  W.  E.  279 


20. 


Relinquishment 


bility   by  vakil.     A  distinct    admission  of   liability 


of  part  of  claitii.  A  vakil  has  no  authority  under 
an  ordinary  vakalatnama  to  give  up  a  portion  of  the 
claim  already  decreed,  and  any  such  abandonment 
will  not  be  binding  on  his  client.  When  a  case  is 
remanded  with  the  specific  declaration  that  the 
plaintiff  shall  obtain  "  possession  of  the  disputed  pro- 
perty,' the  lower  Court  has  no  jurisdiction  to  debar 
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the  plaintiff  from  any  portion  thereof  by  reason  of  a 
relinquishment  made  by  the  vakil.  Abdul  Sabhan 
Chowdhry  v.  Shibkisto  Daw    3  B.  L.  R.  Ap.  15 

21.    Authority    of 


counsel,  vakils,  or  other  agents — Abandonment  of 
issue — Scope  of  authority  in  conduct  of  litigation 
— Compromise — Civil  Procedure  Code,  1882,  s.  462. 
A  vakil  appointed  to  conduct  a  case  on  be- 
half of  a  client  has  power  to  ask  for  an  issue  to  be 
framed,  or  to  abandon  one  that  has  been  framed, 
and,  in  the  absence  of  fraud  or  misconduct  or  of  ex- 
press instructions  prohibiting  the  adoption  of  such  a 
course,  his  action  will  be  binding  on  his  client. 
There  is  no  distinction  in  this  respect  between  the 
acts  of  counsel,  vakils,  and  other  agents.  The 
abandonment  of  an  issue  does  not  amount  to  a  com- 
promise, and  if  the  suit  is  being  conducted  by  a 
guardian  on  behalf  of  the  minor,  leave  of  the  Court 
is  not  necessary  under  s.  462  of  the  Code  of  Civil 
Procedure  for  such  abandonment.  Venkata 
Narasimha  Naidu  v.  Bhashyakarltj  Naidu. 

I.  L.  E.  22  Mad.  538 

Withdrawal  from 


22. 

suit — VaJcalatnama.  A  vakalatnama  given  by  a 
plaintiff,  and  couched  in  general  terms  suffices 
prima  facie  to  authorize  the  vakil  to  apply  on 
behalf  of  the  plaintiff  for  leave  to  withdraw  from  the 
suit ;  and  in  the  absence  of  anything  to  show  that 
the  vakil  acted  contrary  to  his  instructions,  or  other- 
wise was  guilty  of  misconduct  in  making  the  appli- 
cation, the  client  is  bound  by  the  act  of  his  vakil. 
Eam  Coomar  Roy   v.  Collector  of  Beerbhoom 

5  W.  R.  80 


23. 


Poiver    of    vakil 


to  transfer  decree.  A  vakil  by  his  ordinary  employ- 
ment as  vakil  enjoys  no  authority  authorizing  him 
to  transfer  a  decree.     Nohvr  v.  Jaffer  Hossein 

2  N".  W.  195 


24. 


Powers  of    vakil 


— Abandojiment  of  issue  as  to  impartihility- 
Practice — Issue  as  to  limitation.  A  vakil's  general 
powers  in  the  conduct  of  a  suit  include  the  aban- 
donment of  an  issue  which,  in  his  discretion,  he 
thinks  it  inadvisable  to  press.  So  held,  Mhere  the 
issue  abandoned  was  as  to  the  impartibility  by  family 
custom  of  the  zamindari  in  suit.  Where  an  issue 
of  limitation  is  not  raised,  either  by  the  pleadings 
or  the  evidence,  it  is  not  obligatory  on  the  Judge  to 
direct  it,  though  he  may  have  a  discretion  so  to  do 
Bommadevera  Venkata  Narasimha  Naidtj  v. 
Bommadevera  Bhashyakarlit  Naidu  (1902) 

I.  L  R.  25  Mad.  367 

Ii.  R.  29  I.  A.  76 

s.c.  6  C.  W.  N".  641 


25. 


Oral  admis- 


sion.. Where  the  muhktear  of  one  of  the  parties  in 
a  proceeding  under  s.  145,  Code  of  Criminal  Proce- 
dure, orally  denied  their  claim  to  the  disputed  land 
though  no  such  denial  had  been  made  in  their  writ- 
ten statements : — Held,  that  admission  by  the 
legal  practitioner  conducting  the  case  was  sufficient 


PLE  ADER— cow/c?. 

2.  AUTHORITY  OF,  TO  BIND  CLIENT— concld. 
in  a  quasi-civil  proceeding  of  this  nature,  and  the 
Magistrate  was  justified  in  passing  an  order  in 
favour  of  the  other  party  ;  the  fact  that  such  ad- 
mission was  not  recorded  did  not  invalidate  the 
order.  Haro  Mohan  Sardar  v.  Gobind  Sahtj 
(1902)        .         .         .         .  7  C.  W.  N.  351 


3.  REMUNERATION. 

1. Amount   of  remuneration — 

Vakil.  Although  a  vakil  is  entitled  to  whatever 
charge  his  client  agrees  to,  yet  if  he  acts  under  an 
engagement  constituting  him  his  client's  mooktear 
and  legal  adviser,  he  is  bound  by  the  same  rules  as 
an  attorney,  and  is  therefore  entitled  only  to  such 
reasonable  remuneration  as  the  law  allows.  Usmxtt 
KoowAR  V.  Tayler     .         .  2  W.  R.  307 

Suit     for    fees — 


Costs  between  party  and  party.  In  a  suit  by  a  pleader 
for  the  balance  of  vakil's  fees  where  it  was 
found  that  there  was  no  contract : — Held,  that  in 
considering  the  proper  fee  to  b?  allowed,  the  lower 
Appellate  Court  had  nothing  else  to  guide  it  but 
what,  according  to  the  practice  of  the  Court,  was 
alloMed  as  costs  between  party  and  party.     Jddoo- 

NATH  DUTT  V.   RUSHAD  AlI  .         19  "W.  R.  105 

3. Suit     by     vakil 

for  fees— Ad  I  of  1846,  s.  l—Betig.  Reg.  XXV II  of 
1814,  s.  ■?5 — Costs.  In  a  suit  brought  by  a  vakil 
against  his  client  for  the  amount  of  his  fees,  and  in- 
stituted aft^r  the  passing  of  Act  I  of  1846,  but  be- 
fore the  Pleaders  and  Mooktears  Act  (XX  of  1865) 
came  into  operation  . — Held,  that,  where  the  services 
in  respect  of  which  the  fees  were  claimed  consisted 
of  the  conduct  of  a  suit  M'hich  was  dismissed  for  a 
deficient  plaint,  und  r  s.  29  of  Act  VIII  of  1859,  the 
vakil  is  not  entitled  to  the  full  amount  of  costs 
under  Act  I  of  1846,  s.  7,  or  the  scale  fixed  by  Regu- 
lation XXVII  of  1814,  s.  25  ;  but  in  the  absence  of 
an  express  agreement,  he  is  only  entitled  to  a  rea- 
sonable sum  as  remuneration  for  his  work  and 
labour  as  a  pleader.  So  much  of  Regulation  XXII 
of  1814  as  was  before  January  1866  unrepealed, 
and  the  whole  of  Act  I  of  1864,  are  repealed  by 
Act  XX  of  1865,  which  came  intp  operation  on 
January  1st,  1866.     Ameertjknissa  v.  Chapman 

1  Ind.  Jur.  N".  S.  334  :  6  W.  R.  108 

4.  Costs  as    between 


pleader  and  client — Bom.  Reg.  II  of  1827,  s.  52 — 
Act  I  of  1846,  ss.  6  and  7.  The  provisions  of  Regu- 
lation II  of  1827,  s.  52,  els.  1  and  2,  and  of  Act  I  of 
1846,  s.  7,  regarding  the  award  of  pleaders'  costs 
by  way  of  a  pei'centage,  relate  only  to  costs  as  be- 
tween party  and  party,  and  (inasmuch  as  s.  52  of 
Regulation  II  of  1827"  is,  by  s.  6  of  Act  I  of  1846, 
expressly  rendered  inoperative  for  any  purpose 
except  for  the  purposes  of  s.  7  of  the  latter  Act) 
there  is  not  any  statutable  provision  for  costs  as 
between  pleader  and  client,  so  that,  in  the  absence 
of  an  agreement  between  them,  the  pleader  is  left 
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to  his   remedy   on   a   quantum    meruit.       Gangji 
ViTHAL  V.  SiTAKAM  Shbidhab      .  9  Bom.  33 


5. Costs       between 

f leader  and  client — Act  I  of  1S46,  s.  t' — Quantum 
meruit.  In  a  suit  brought  by  E  in  forma  pauperis 
against  the  defendant,  he  had  engaged  the  services 
of  the  plaintiff  as  his  pleader,  but  no  express  agree- 
ment for  the  remuneration  of  the  plaintiff  was  made. 
The  suit  was  numbered,  and,  after  the  evidence  on 
either  side  had  been  gone  into,  the  trying  Court 
made  an  order  dispaupering  B.  On  an  application 
by  R,  who  offered  to  pay  the  Court-fees,  the  High 
Court  under  its  extraordinary'  jurisdiction  made  an 
order  directing  the  lower  Court  to  receive  the  fees 
and  to  proceed  with  the  suit.  R  paid  the  fees,  but 
the  suit  was  compromised.  The  piaintiff  did  not 
attend  to  the  suit  after  remand.  The  plaintiff 
having  sued  the  defendant  for  his  fees,  the  Subor- 
dinate Judge  was  of  opinion  that  one-fourth  fee 
under  s.  6  of  Act  I  of  1846  should  be  awarded  to  the 
plaintiff.  On  reference  to  the  High  Court: — Held, 
that  the  plaintiff  was  entitled  to  a  quantum  meruit, 
which  was  to  be  determined  ^"ith  reference  to  all 
the  circumstances  of  the  case,  there  being  no  ex- 
press   agreement   in   the   case.     Keshav   Govikd 

JOSHI  V.  JaMSETJI  CrBSETJI 

I.  L.  E.  12  Bom.  557 


6. 


—    Eight    of     suit    for    fees — 


Cause  of  action — Uncompleted  case.  Where  a  vakil 
has  undertaken  the  conduct  of  a  suit,  he  is  bound  to 
proceed  with  it,  and  cannot  sue  for  his  fee,  in  the 
absence  of  a  special  agreement,  until  the  suit  is  com- 
pleted, unless  where  the  client  has  dispensed  ^ith 
his  services.  Bcckapatsam  Thathacharlu  v. 
Kajajiiya  ...  6  Mad.  265 

7.  Right    to    additional    fee — 

Fees  of  valil  for  applications  i'n  suit  uhen  he  is  bound 
to  carry  suit  to  its  conclusion.  Where,  under  the 
practice  existing  in  the  Courts,  a  vakU  receiving 
a  fee  for  prosecuting  or  defending  a  suit  is  bound  to 
carry  the  suit  to  an  end,  and  to  make  all  necessary 
applications  in  the  execution  department  without 
further  fee,  no  second  fe^  is  allowable  to  a  vakil  for 
applications  presented  in  the  execution  department 
unless  it  can  be  shown  that  the  services  of  the  vakil 
originally  employed  were  not  available.  Takee 
An  Kha>-  v.  Gool  Mahamed  Khan 

1  N".  W.  69  :  Ed.  1873,  123 

■8.  — Agreement  for  further  re- 
muneration in  successful  case — Inam  patras 
— Art  I  of  ISl' ,  s.  7.  Inam  patras  or  agreements, 
oral  or  written,  mad?  contemporaneously  with  the 
vakalatnamas  by  clients  \nth  their  pleaders  for  the 
payment  of  rewards  in  addition  to  the  resxilation 
fees,  provided  their  cases  are  decided  in  their  favour 
are  not  nudum  pactum,  and,  having  regard  to  s.  7  of 
Act  I  of  1846.  cannot  be  considered  as  illegal, 
Paeasheam  f.  HiEAMAX    .    I.  L.  E.  8  Bom.  413 


9. 


Suit  by  pleader 


for  fees.     An  application  was  made  for  leave  to  sue 
defendant  in  fortnd  pauperis,  and  he  agreed  with 
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certain  vakils  to  give  them  full  fees,  according  to 
the  valuation  of  the  claim,  in  case  they  should  suc- 
ceed in  having  the  application  rejected.  Held,  that 
this  was  a  valid  agreement,  and  that  the  vakils, 
having  performed  their  part,  were  entitled  to  re- 
cover upon  it.  Ram  Kaxt  Naxdi  v.  Shib  Nanda 
Rai  .         .         .         .  2  C,  L.  E.  166 


10. 


Eight  to  recover  fee — Legal 


Practitioners'  Act,  ss.  27,  28,  30 — Suit  by  pleader  to 
recover  fee  from  client — Contract  Act,  s.  70 — Civil 
Procedure  Code,  s.  f)2?.  The  Legal  Practitioners' 
Act  does  not  debar  a  pleader  from  recovering  a  fee 
from  his  client  when  no  contract  in  writing  is  made. 
Rama  i-.  Krsji  .         .  L  L.  E.  9  Mad.  375 


11. 


Promissory    note   made  by 


a  party  in  favour  of  his  pleader  in  respect 
of  the  fee  agreed  upon—  Legal  Practitioners' 
Act  {Xrill  of  1S79),  ss.  2S,  29— Agreement  not  filed 
in  Court.  A  party  to  a  suit  made  and  delivered 
to  his  pleader  in  respect  of  the  fee  agreed  upon  a 
promissory  note  which  was  not  filed  in  Court  in  that 
suit.  In  a  suit  by  the  pleader  upon  his  promissory 
note  : — Held,  that  the  promissory  note  was  invalid, 
and  that  the  plaintiff  was  entitled  to  recover  only 
the  amount  to  which  he  was  found  to  be  entitled 
for  his  labour.     Keishxasami  v.  Kesava 

I.  L.  E.  14  Mad.  63 

12.  — Suit  by  pleader  to  recover 

fee  from  client— Legal  Practitioners'  Act 
{XVIII  of  1879),  ss.  -27,  28,  29,  30— Agreement 
for  fee — Agreement  not  in  tcriting  and  filed  in  Court, 
Ss.  27,  28,  and  29  of  the  Legal  Practitioners'  Act 
(X\TII  of  1879)  do  not  relate  to  any  arrangements 
or  agreement  made  between  a  litigant  and  his  own 
pleader  as  to  the  receipt  of  his  fees  which  are 
actually  allowed  upon  taxation.  They  do  not  pro- 
vide as  to  matters  which  relate  to  the  opposite 
party,  or  the  fees  that  he  has  to  pay  to  the  legal 
practitioner  of  the  opposite  party,  but  provide  what 
as  between  the  pleader  and  his  client,  shall  be  the 
method  in  which  certain  special  arrangements  are  to 
be  entered  into.  They  make  provision  for  arrange- 
ments between  pleaders  and  their  clients,  which 
relate  to  the  payment  of  remuneration  in  excess 
of  and  apart  from  the  amount  allowed  in  the  taxa- 
tion, and  were  framed  upon  the  principle  which 
regards  isith  jealous  scrutiny  contracts  brought 
about  by  persons  holding  positions  of  active  confi- 
dence towards  others,  such  as  a  pleader  necessarily 
occupies  in  reference  to  his  client.  They  were  in- 
tended to  protect  necessitous,  improvident,  or  care- 
less litigants  from  being  taken  advantage  of  by 
unscrupulous  legal  advisers.  Rama  v.  Kunji,  I.  L. 
R-  9  Mad.  375,  approved  and  followed.  RAZi-rc- 
Dix   V.    Kabim   Bakhsh    .     I.  Ii.  E.  12  AIL  169 


13. 


A  greement  between  pleader 


and  person  retaining  him.— Legal  Practi- 
tioners Act  (XVIII  of  1S79),  s.  2S— Promissory 
note,  suit  on — Quantum  meruit.  The  defendants' 
brother  engaged  a  vakil  (since  deceased)  to  defend 
certain  suits  on  their  behalf  and  made  and  delivercj 


(     933]     ) 


DIGEST  OF  CASES. 


(     9332     ) 


PENAL    CODE    (ACT    XLV    OF  1860)— 

confd. 

s.  188— contd. 


Criminal  Procedure  Code  was  in  fact  directed  to 
the  accused,  he  cannot  legally  be  convicted  under 
s.  188  of  the  Fenal  Court  for  di  obeying  such  (  rder. 
In  the  mc.tkr  of  Kobo  Kishoee  Chcckerbuity 

7  C.  L.  E.  291 


PENAL    CODE '(ACT     XLV   OF   I860)— 


16, 


Order  declarinq 


land  in  dispvie  not  to  he  fuhlic.  An  order  which 
declares  that  as  between  the  parties  to  a  contention 
certain  land  in  dispute  does  not  belong  to  the  public 
is  not  one  the  contravention  of  which  can  form 
the  subject  of  an  order  under  the  Penal  Code,  s.  188. 
Unxoda  Pkoshad  Dutt  v.  Shama  Sooxduree 

24  W.  E.  Cr,  20 


17. 


Order  on   report 


of  jury  under  Criminal  Procedure  Code,  1872, 
ss.  521,  526 — Disobedience  of  order.  A  jury  having 
been  applied  for  and  duly  appointed  under  s.  521 
of  Act  X  of  1872,  one  of  the  jurors  appointed  by  the 
Magistrate  fell  sick,  and  the  foreman  of  the  jury, 
unknown  to  the  Court,  substituted  another  man  in 
h.s  place.  Ihe  ]\'agistrate  accepted  the  report 
of  the  majority  of  the  jury  so  constituted  and  made 
an  order  under  s.  526.  The  order  having  been 
disobej-ed  proceedings  were  taken  under  s.  188 
of  the  Penal  Code  against  the  person  to  whom  it 
was  directed,  and  he  was  convicted  and  sentenced 
to  imprisonment.  Held,  that,  the  report  upon 
which  action  was  taken  not  being  the  report 
of  a  regularly  constituted  jury,  the  order  and 
the  conviction  and  sentence  passed  on  disobedi- 
ence thereto  were  illegal.  Eupress  v.  Bhoircb 
CimKDER  Dutt    .         .         .  10  C.  L.  E.  193 


18. 


Disobedience  to 


order  of  public  servant — Enquiry  as  to  possession 
^Parties  to  enquiry.  In  May  1883  the  District 
Magistrate  of  Tipperah  held  an  enquiry  as  to  the 
possession  of  certain  lands  claimed  by  A  and  B,  and 
having  found  on  the  evidence  taken  by  him  that 
A  was  in  possession,  he  passed  an  order  on  the  21st 
of  May  1883,  declaring  that  A  was  entitled  to  hold 
possession  of  the  disputed  land  until  evicted  in 
due  course  of  laAv,  and  forbidding  B  and  all  others 
to  disturb  ^'s  possession  until  such  disturbance 
should  be  effected  in  due  course  of  law.  Previously 
to  November  1885,  B  sold  an  8-anna  share  of  his  in- 
terest in  the  disputed  land  to  C,  who  at  the  time 
of  his  purchase  had  notice  of  the  order  of  the  21st 
of  May  1883.  In  November  1885  B  and  others 
went  to  the  disputed  lands,  and  attempted  to  turn 
A  out  of  possession  by  force,  and  to  compel  the 
tenants  of  the  lands  to  paj'  rent  and  give  kabuliats 
to  B  and  C.  At  the  time  that  B  and  his  com- 
panions went  to  the  disputed  land,  the  latter  were 
aware  of  the  order  of  the  21st  of  May  1883,  though 
none  of  them  was  a  party  to  the  enquiry  then  made 
by  the  District  Magistrate.  In  December  1885  they 
were  all  tried  and  found  guilty  of  disobedience  to 
an  order  duly  promulgated  by  a  public  servant. 
Held,  that  the  conviction  was  right.  GoLUCK 
Chandra  Pal  v.  Kali  Charan  De 

I.  L.  R.  13  Calc.  175 


-r.  188— contd. 


19. 


Disobedience  to- 


order  of  public  servant — Order  of  Magistrate  under 
Criminal^  Prccedttre  Cede,  1861,  s.  318.  Where  an 
order  was  made  under  s.  318  of  the  Criminal  Pro- 
cedure Code,  1861,  between  A  on  the  one  side  and 
B  and  the  three  tenants  of  B  on  the  other  : — Held,. 
that  the  order  was  only  binding  on  the  actual  parties 
to  the  case,  and  subsequent  tenants  of  B  could  not 
be  punished  for  disobeying  the  order.  In  the- 
matter  of  Gopal  Buenawar  3  B.  L.  E.  A.  Cr.  13 


20. 


Omission  or  neg- 


lect of  zamindar  to  obey  call  under  s.  21,  Beng.  Beg. 
XX  of  1817.  An  omission  or  neglect  by  a  zamindar 
when  called  upon  under  s.  21  of  Regulation  XX 
of  1817  to  nominate  some  one  to  fill  the  office  of 
village  watchman  which  had  become  vacant  is  not  an 
offence  under  either  s.  187  or  s.  188  of  the  Penal 
Code.     In  tuc  w  tier  of  Kali  Prosono  Ghose 

7  C.  L.  R  575 


21. 


Chairman     of' 


Municipal  Committee  under  Act  XXVI  of  1850 — 
Public  servant.  The  Chairman  of  the  Municipal 
Committee  appointed  under  Act  XXVI  of  1850,. 
though  a  public  servant,  has  no  power  to  make  an 
order  for  the  attendance  of  any  one  before  him,, 
and  therefore  there  can  be  no  conviction  for  dis- 
obedience of  it.     Reg.   v.   Purshotam  Valji 

5  Bom.  Cr.  33 


22., 


Conviction   for 


disobeying  order  made  without  jurisdiction.  Convic- 
titn.-^  and  sentences  for  disobeying  an  order  pro- 
mulgated by  a  public  servant  reversed,  as  the 
mamlatdar  who  stated  that  he  proceeded  under 
Bombay  Act  V  of  1864  was  not  thereby  empowered 
to  make    the  order.     Reg.  v.  Bhaij  bin  Vithu 

3  Bom.  Cr.  53 


Reg.  v.  Khakdoji  bin  Tanaji 


23. 


5  Bom.  Cr.  21 

Order    to  abate 


nuisance — Criminal  Procedure  Code,  ss.  133,  134 — 
Notice  of  order  and  subsequent  disobedience.  The 
terms  of  s.  134  of  the  Criminal  Procedure  Code,  and 
the  notification  made  by  Government  thereunder 
as  to  promulgation  and  issue  of  an  order,  are  direc  - 
tory,  but  an  omission  to  follow  strictly  such  direc  - 
tion,  though  it  is  an  irregularity,  does  not  invalidate 
the  order  :  where  therefore  it  is  shown  that  the  order 
has  been  brought  to  the  actual  knowledge  of  the 
person  sought  to  be  affected  by  it,  such  omission 
does  not  i^revent  the  case  coming  within  s.  188  of: 
the  Penal  Code.  In  tie  mrtPr  of  the  pet. tion  of 
Parbutty  Charan  Aich.  Paebutty  Charan  Aich 
V.    Queen-Empress  .     I.  L.  R,  16  Caic.  9 


24. 


Criminal  Proce- 


dure Code,  ss.  133,  134,  135,  136 — Service  of  notice 
of  order  under  s.  133 — Disobedience  of  order  where- 
notice  was  affixed  to  house  of  accused.  A  Magistrate- 
made  an  order  under  s.  133  of  the  Code  of  Civil 
Procedure  requiring  N  to  fence  a  certain  well  in  a 
public  street  or  to  appear  before  him  and  move  tO' 
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DIGEST  OF  CASES. 


{    9334    ). 


PENAL    CODE    (ACT    XLV  OP  1860)— 

contd. 
s.  188— contd. 


have  the  order  set  aside ;  a  copy  of  this  order  was 
affixed  to  the  house  of  X,  but  "he  did  not  appear. 
The  Magistrate  then  adopted  the  prLcedure  pre- 
scribed by  ss.  136,  140,  and  made  an  order  requiring 
N  to  fence  the  well  by  a  certain  date.  N,  who  was 
personally  served  with  notice  of  the  above  order, 
did  not  comply  with  it.  The  Magistrate  then  sanc- 
tioned the  prosecution  of  N  under  s.  188  of  the  Penal 
Code,  y  appeared  and  produced  evidence  to  prove 
that  he  was  not  Hable  to  fence  the  well.  Held,  that 
the  accused  was  guilty  of  the  offence  of  disobedience 
to  an  order  duly  promulgated  by  a  public  servant, 
and  was  not  entitled  to  go  behind  the  order  and 
show  that  it  was  one  which  ought  not  to  have  been 
made.     Queex-Empeess  v.  Xarayaxa 

I.  Ii  R.  12  Mad.  475 


25. 


Disobedience  to 


order  duly  promulgated  by  public  servant — Criminal 
Procedure  Code,  ss.  133,  140.  A  person  against 
whom  an  order  under  s.  133  of  the  Code  of  Criminal 
Procedure  is  passed  who  neglects  to  take  any  steps 
whatever  in  respect  of  such  order  within  the  time 
therein  specified  either  by  way  of  compliance  there- 
with or  by  way  of  objection  thereto  in  the  manner 
prescribed  by  law,  renders  himself  liable  to  be  pro- 
ceeded against  under  s.  188  of  the  Penal  Code 
without  its  being  necessary  to  wait  until  the  order 
has  been  made  absolute.  If  such  order  is  made 
absolute  under  s.  140  of  the  Code  of  Criminal  Proce- 
dure, further  proceedings  can  then  bo  had  under 
s.  188  of  the  Penal  Code  against  the  person  disobey- 
ing the  order  absolute.  ^Vhen  an  order  under  s.  133 
of  the  Code  of  Criminal  Procedure  has  been  made 
absolute  under  s.  140,  its  validity  cannot  subse- 
quently be  questioned.  Queen-Empress  v.  Naray- 
ana,  I.  L.  B.  12  Mad.  475,  approved.  Queex- 
Empeess   V.    BiSHASIBAR   LaLL 

I.  L.  B.  13  AIL  577 


26. 


Madras     Local 


Boards  Act  (Madras  Act  V  of  1884),  ss.  98  and  100— 
Disobedience  to  notice  given  by  President  of  Local 
Board.  The  President  of  a  Local  Board,  acting 
under  Madras  Act  V  of  1884,  issued  a  notice  calling 
upon  a  person  to  remove  certain  encroachments 
on  a  public  road  within  ten  daj's.  Held,  that  such 
a  notice  was  not  an  order  within  the  meaning  of 
8.  188,  Penal  Code,  and  a  person  neglecting  to  obey 
it   could    not    be    convicted   under   that   section. 

QuEEX-EmPRESS  v.  SrSRAMAXIAX 

I.  Ii.  E.  20  Mad.  1 


27. 


'riminal  Proce- 


dure Code  (Act  V  of  1898),  s.  144 — Disobedience  of 
an  order  lawfully  passed  and  promulgated  by  a  public 
servant — Elements  necessary  to  constitute  an  offence 
under  s.  188 — Evidence  as  to  the  likely  result  of  such 
disobedience.  To  constitute  an  offence  under  s.  188 
of  the  Penal  Code,  it  is  necessary  to  show,  first,  a 
lawful  order  promulgated  by  a  public  servant  • 
second,  a  knowledge  of  the  order  and  disobedience 
of  it ;  and  thirdly,  "the  result  that  is  likely  to  follow 
such   disobedience.     A   conviction   under   s.    188, 


PENAL    CODE    (ACT    XLV  OP  1860)- 
contd. 

s.  188— concld. 


Penal  Code,  for  the  disobedience  of  an  order  under 
s.  144,  Criminal  Procedure  Code,  in  the  absence  of 
evidence  as  to  the  likely  result  of  the  disobedience 
of  such  order  is  bad  in  law.  Although  the  estab- 
lishment of  a  rival  hat  at  a  place  near  to  an  old 
hat  and  held  on  the  same  day  may  lead  to  a  breach 
of  the  peace,  it  would  not  be  safe  or  proper  that 
that  should  alone  form  a  sufficient  ground  for 
a  conviction  under  s.  188  of  the  Penal  Code. 
Brojoxath  Ghose  r.  Empress  .  4  C.  W.  N.  226 

28.  — Breach   of   the 

peace,  likelihood  of,  necessary  to  support  conviction. 
Disobedience  to  a  Magistrate's  order  directing 
a  part  J-  to  holdjhis  hat  on  certain  spec.fied  days  of 
the  week  cnnnot  be  punished  under  s.  188  of  the 
Penal  Code.  To  support  a  conviction  under  s.  188 
of  the  Penal  Code  some  evidence  that  the  disobe- 
dience is  likely  to  cause  a  breach  of  the  peace  is 
necessary.  Brojo  Nath  Ghose  v.  Empress,  4  C.  W.  N. 
226,  followed.  Shamaxaxd  Das  Paharaj  r. 
Emperor  (1904)  .         .  8  C.  W.  N.  781 

•     29.    ■ ~ Disobedience    c/ 

order — Evidence — Criminal  Procedure  Code  (Act 
V  of  1898),  s.  144.  To  constitute  an  offence  under 
s.  188  of  the  Penal  Code  of  d  sobedience  to  an  order 
issued  under  s.  144  of  the  Criminal  Procedure 
Code,  there  must  be  defin  He  evidence  on  the  record 
to  show  that  such  disobedience  is  likely  to  lead  to  a 
breach  of  the  peace.  Brojo  yaik  Ghose  v.  Empress, 
4  C.  W.  N.  22S.  Ram  Gopal  Daw  r.  Emperor 
(1905)        .         .         .  L  L.  R.  32  Calc.  793 

. S.  189 — Threat     of    injury   to    public 

servant — Necessity  of  proving  actual  u:ords  used. 
In  a  prosecution  for  an  offence  under  s.  189  of  the 
Penal  Code,  the  witnesses  differed  as  to  the  exact 
words  used  by  the  prisoner  in  threatening  the  public 
servant,  though  they  agreed  as  to  the  general  effect 
of  those  words.  The  Magistrate,  however,  con- 
sidered that  the  offence  was  clearly  proved,  and 
convicted  the  prisoner.  The  Sessions  Judge  on 
appeal  affirmed  the  conviction,  observing  that  it  was 
immaterial  what  the  words  used  were,  and  that  the 
intention  and  effect  of  the  words  were  plain.  Held, 
that  the  Judge  was  mistaken  in  regarding  it  as 
immaterial  what  the  words  used  actually  were,  and 
that,  on  the  contrary,  it  was  most  material  that 
those  words  should  be  before  the  Court  to  enable 
it  to  ascertain  whether  in  fact  a  threat  of  injury  to 
the  public  servant  was  really  made  by  the  accused. 
Qceex-Empbess  v.  Maheshbi  Bakhsh  Sixgh 

1.  L.  R.  8  AIL  380 

s.  190— 

See  Ceimixal  IxTrMiDATiox. 

I.  L.  R.  8  Mad,  140 

8.191— 

See  Bankers  .         .    I.  L.  R.  16  AIL  88 

See  False  Evidexce. 
False     evidence — False 


evidence    not    necessary     on     a    point    material  to 
the  case.  Semble  :  That  to  constitute    the    offence 
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PLEADER— coJ!/<f. 

4.  PRIVILEGES  OF  PLEADERS— coJicZf?. 

in  this  second  and  ministerial  capacity  are,  on  their 
o^^■n  responsibility,  entitled  to  work  through  any 
number  of  clerks  or  faids  properly  selected  and  paid 
by  theto  ;  and  no  Court  other  than  a  High  Court  as 
established  by  Charter  has  the  right  to  make  rules 
defining  the  ministerial  duties  to  be  performed  by 
them  as  distinct  from  the  duties  of  their  bond  fide 
faids  or  clerks,  nor  does  the  Legal  Practitioners'  Act 
of  1879  control  in  any  way  the  privileges  which 
havs  always  existed  in  them  or  restrict  their  powers, 
the  Act  being  one  passed  to  bring  mooktears  under 
the  control  of  the  Court.  In  the  matter  of  the 
petition  of  Khoda  Bux  Khan  t^if'-'^ 

I.  L.  R.  15  Cale.  638 


5.  REMOVAL,  SUSPENSION,  AND  DISMISSAL. 

1.  " Removal — Poiver  to  remove  vahil 

— District  Judge.  A  District  Judge  has  no  power 
to  remove  a  vakil  against  his  will  from  a  Court  to 
which  he  has  once  been  allotted,  except  for  a  crimi- 
nal offence,  misbehaviour,  or  neglect  of  duty.  In 
t  'C  matter  of  Vamaxji  Koxera         .      1  Bom.  136 


2. 


Removal  of 


pleader  from  one  Court  to  another.  A  Zillah  Judge 
has  no  authority  to  oblige  a  pleader  to  leave  a  Court 
in  which  he  has  been  practising  and  to  proceed  to 
another.  In  the  matter  of  the  petition  of  Maho- 
med Maxaff      .         .         .         .     10  W.  R.  332 

3. Suspension— .4  f/  XX  of  1S65— 

Power  to  suspend  pleader.  A  Zillah  Judge  has  no 
power,  imder  Act  XX  of  1865,  to  suspend  a  pleader 
of  the  High  Court  from  practising  in  the  Courts  of 
his  district  on  the  ground  of  incompetency.  His 
proper  course  is  to  make  a  representation  to  the 
High  Court.  In  the  i.iatter  of  Kishoeee  Lall 
Sircar      ...  14  W.  R.  217 


4. 


Act    XX  of  1S6-J 


— Improper  conduct.  The  omission  of  a  pleader  to 
examine  the  record  of  the  case  before  making  an 
application  to  stay  execution  proceedings  upon  the 
ground  of  a  compromise  was  held  not  to  amount  to 
grossly  improper  conduct  :  and  his  not  verifying  the 
statement  of  the  parties  who  came  to  him  and  made 
their  statements  (one  of  them  being  a  mooktear) 
was  considered  at  the  most  to  amount  to  careless- 
ness, but  not  grossly  improper  conduct ;  whilst  his 
omission  to  obtain  the  authority  or  concurrence  of 
the  senior  pleader  in  the  case  could  not  be  said  to  be 
improper  conduct  within  the  meaning  of  Act  XX  of 
1805 — certainly  not  such  grossly  improper  conduct 
as  to  call  for  the  punishment  of  suspension  for 
six  months.  In  the  inattcr  of  the  mtition  of 
Sreexath  Roy  .  .         .         .     17  W.  R.  405 


5. Unprofessional 

conduct — Commission  to  mooktears — Act  XX  of 
1S65 — Criminal  offence.  A,  a  pleader,  was  engaged 
by  B,  who  was  acting  on  behalf  of  C,  to  defend  cer- 
tain persons  charged  with  the  offences  of  rioting  and 
of  having  caused  grievous  hurt.  Two  of  the  accused 
persons   were    relatives  of  C.     A   agreed  v/ith   B 


PLEADER— con<(?. 
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that,  if  all  the  accused  were  acquitted,  his  fee  was  to 
be  R500  ;  if  the  two  who  were  the  relatives  of  C 
were  acquitted,  then  he  was  to  receive  R250  ;  but 
in  the  event  of  none  of  the  accused  being  acquitted, 
he  was  to  receive  only  R40.  Before  the  trial  B  paid 
A  R475  ;  this  having  come  to  the  knowledge  of  C, 
he  telegraphed,  saying  that  the  fee  was  exorbitant, 
and  A,  upon  being  remonstrated  with,  handed  over 
R250  to  a  banker  to  be  placed  to  his  (J's)  credit. 
A  alleged  that,  out  of  R225  which  remained  with 
him,  he  paid  R140  to  B  as  commission,  and  that 
R25  were  paid  to  his  mohurir.  Held,  that  A  was 
guilty  of  fraudulent  and  grossly  improper  conduct. 
He  was  suspended  from  practising  for  the  period  of 
one  year.  Per  Poxtifex,  J. — If  a  mooktear,  paid 
for  his  services  by  his  employer,  were  to  receive  in 
addition,  without  the  knowledge  of  his  employer,  a 
percentage  or  commission  from  the  pleader,  he 
would  be  answerable,  not  only  in  the  Civil  Court, 
but  also  in  the  Criminal  Court,  to  a  charge  of  ob- 
taining money  improperly  from  his  employer. 
In  the  matter  of  Peary  Mohun  Gooho 

11  B.  L.  R.  312 


6. 


Power  of  in- 


terim suspension — Legal  Practitioners''  Act  (XVIII 
of  1S79),  s.  14,  cl.  5,  and  s.  40.  The  power  of  in- 
terim suspension  given  under  s.  14  (cl.  5)  of  Act 
XVIII  of  1879,  when  read  with  s.  40  of  the  .same  Act 
can  only  be  exercised  after  the  pleader  has  been 
heard  in  his  defence  and  pending  the  investigation 
and  ordei'S  of  the  High  Court.  In  the  matter  of 
the  petition  of  Kristo  Lall  Nag 

1.  L.  R.  10  Cale.  256 

Legal  Practi- 


tioners' Act  (XVIII  of  4879),  s.  13— Grounds  for 
suspension.  A  pleader's  professional  misconduct 
having  amounted  to  "  reasonable  cause,"  within 
the  meaning  of  s.  13  of  the  Legal  Practitioners'  Act 
(XVIII  of  1879),  for  suspending  him  from  practice, 
their  Lordships  declined  to  interfere  with  the  deci- 
sion of  the  High  Court  as  to  the  punishment,  it  not 
being  clearly  shown  that  the  quantum  awarded  was 
unreasonable  and  excessive.  In  the  matter  of 
Quarry     .  .  .  .      I.  L.  R.  13  All.  93 

L.  R.  17  1.  A.  199 


8. 


Letters  Patent 


High  Court,  N.-W.  P.,  cl.  8 — "Seasonable  cause  ^' 
— Offer  to  give  a  gratification,  contrary  to  s.  36  of  the 
Legal  Practitioners'  Act  (XVIII  of  1879)— Abet- 
ment— Penal  Code  (Act  XLV  of  1860),  ss.  41  and 
116.  A  vakil  of  the  High  Court  signed  and  sent  a 
letter  to  another  vakil  of  that  Court,  who  practised 
in  District  Courts  subordinate  thereto.  The  pur- 
port of  this,  which  was  one  of  several  printed  forms 
prepared  for  circulation  to  vakils  practising  in  dis- 
tricts was  to  the  effect  that  the  vakil,  to  whom  it 
was  addressed,  "  could  easily  send  his  clients  cases, 
both  civil  and  criminal,"  to  the  writer,  who  would 
conduct  them  in  that  Court.  And,  "  as  a  remunera- 
tion,' '  the  fees  paid  by  the  clients  would  be  shared 
between  the  writer  and  the  vakil  who  had  sent  the 
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cases.  The  Judicial  Committee  concurred  sub- 
stantially in  the  conclusions  of  the  High  Court  that 
this  was  an  incitement  within  s.  116  (abetment)  of 
the  Penal  Code  to  commit  an  offence  made  penal  by 
8.  36  (which  was  a  special  law  within  s.  41  of  that 
Code)  of  Act  XVIII  of  1879,  the  Legal  Practitioners' 
Act.  This  misconduct  had  been  aggravated  by  the 
appellant  having  denied  to  the  Vakils'  Association, 
North-Western  Provinces,  and  caused  evidence 
to  be  called  to  negative,  his  having  signed  the  print- 
ed letter,  which  he  had  signed.  Thus,  there  was 
' '  reasonable  cause  ' '  within  s.  8  of  the  Letters 
Patent  of  March  17th,  1866,  establishing  the  High 
Courts,  for  his  suspension,  to  which,  for  four  years 
from  the  date  of  that  Court's  order,  his  punishment 
was  reduced.  In  the  tuatttr  of  Parbati  Chaeax 
Chattebji         .         .         .     L  L.  R.  17  AIL  498 

L.  R.  22  L  A.  193 

9.  Misconduct    of    pleader — 

Legal  Practitioners'  Act  (XVIII  of  IS79),  s-s.  10, 
32 — Mooktear — Illegal  practising.  A  pleader  or 
mooktear  practising  in  contravention  of  the  pro- 
visions of  s.  10  of  Act  XVIII  of  1879  is  punishable 
under  s.  32  of  that  Act  only  by  the  Court  before 
which  he  has  so  practised.  In  the  matter  of  the 
'petition  of  Gasga  Dayal     .     I.  L.  R.  4  AIL  375 


10. 


Refusal  to  argue 


case  after  signing  meviorandum  of  appeal.  Semhle  : 
Where  a  pleader  who  has  signed  the  memorandum 
of  appeal  refuses  to  argue  the  case  on  the  ground  of 
being  unable  and  unprepared,  he  is  liable  to  be 
either  dealt  with  by  the  Court  for  neglect  of  duty,  or 
sued  by  the  client  for  neglect  of  his  interests.  BrL- 
DEO  illSSEB  V.  AasiED  HossEix   .      15  W.  R.  143 


IL 


Oni  ission   to 


examine  record  before  certififing  appeal.  A  pleader 
is  not  guilty  of  grossly  improper  conduct,  but  sub- 
stantially and  sufficiently  complies  with  the  2nd  of 
the  Rules  of  23rd  May  1871,  if  he  examines  copies 
of  the  record,  and  not  the  original  record,  before  Le 
draws  the  grounds  of  appeal  and  certifies  them. 
in  the  maUer  of  NooR  Ahmed      .     17  W.  R.  338 

12.  Legal  Practi- 
tioners" Act  {Xrill  of  1879),  ss.  15  and  40— In- 
terim suspension — Police  papers.  Depositions  of 
witnesses,  or  confessions  taken  at  a  police  investi- 
gaticn,  are  not,  as  far  as  their  subject-matter  is  con- 
cerned, any  more  the  property  of  the  police  than  the 
property  of  the  prisoners,  and  a  pleader  is  not 
guilty  of  misconduct  of  any  kind  in  making  xise  of 
such  documents  for  the  benefit  of  his  client,  when 
delivered  to  him  by  the  client  however  improperly 
the  client  may  have  become  possessed  of  such 
documents  provided  the  pleader  is  neither  party 
nor  pri\-y  to  obtaining  them.  In  the  matter 
of  the  petition  of  K_risto  I.at.t,  Nag 

I.  li.  R.  10  Calc.  256 

13. Legal  Practi- 
tioners' ActJXriII  of  1S79),  8.  14— Legal  Practi- 
tioners' Amendment  Act  (XI  of  1896),  s.  2,  d.  (5) 
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— ^'^  Grossly  improper  conduct''' — Filing  of  peti- 
tion coniaining  grounds  legally  untenable.  The  mere 
fact  that  a  legal  practitioner  has  filed  a  petition 
which  may  ultimately  turn  out  to  be  based  on 
grounds  which  are  untenable  in  point  of  law,  does 
not  constitute  on  his  part,  improjxr  conduct  within 
the  meaning  of  s.  14  of  Act  XVIII  of  1879  as 
amended  by  cl.  (6),  s.  2  of  Act  XI  of  1S96.  In  the 
mattir  of  Sakat  Chaxdra  Gvn^   4  C.  W.  N.  663 


14. 


Unauthorized 


stateme-nf.  It  ha\-ing  appeard  that,  without  any 
instructions  to  that  effect,  the  pleader  conducting  a 
suit  in  the  lower  Appellate  Court  had  suggested.^of 
his  own  motion,  that  the  mother  was  a  frail  woman 
and  being  in  improper  intimacy  with  the  defendant 
had  executed  the  kobalas  for  him  : — Held,  that 
the  pleader  had  acted  with  gross  improprietv,  and 
should  be  called  up  and  censured  by  the  District 
Judge.  GrxGA  Ram  Sadhookha>>-  f.  Paxch 
Coweee  Porama>-ick         .         .     25  W.  R.  366 


Striking  pleader 


15. 

off  the  rolls— Act  XX  of  1S65,  s.  16.  Case'in^which 
the  High  Court  declined  on  the  facts  to 
strike  a  pleader  off  the  rolls  for  using  improper  ex- 
pressions during  the  argument  of  a  case  before  a 
Zillah  Judge,  who  recommended,  after  observing  the 
requirements  of  s.  16,  Act  XX  of  1865,  that^uch 
punishment  should  be  awarded.  The  Zillah 
Judge  should  have  called  the  pleader  to  order,  and 
required  him  to  apologize.  In  t^e  matter  of 
Cecise       .         .         .         .         14  W.  R.  Cr.  53 

16.  Power  to  suspend  pleader 

— Act  XX  of  1S65.  A  Zillah  Judge  had  no  power 
after  the  1st  January  1866  to  make  an  order  under 
Act  XVIII  of  1852  dismissing  a  pleader.  He  should 
have  proceeded  under  s.  10,  Act  XX  of  1865,  and 
referred  the  matter,  \vith  his  report,  to  the  High 
Court.  Even  under  Act  XVIII  of  1852,  under 
which  the  Judge  erroneously  acted  in  this  case,  a 
pleader  was  liable  to  dismissal  only  on  proof  of  con- 
viction of  a  criminal  offence  by  a  competent  Court, 
or  on  proof  of  a  declaration  or  finding  by  a  compe- 
tent Court  (in  a  suit  or  proceeding  to  which  the 
pleader  was  a  party)  that  he  was  guilty  of  a  breach 
of  trust,  or  for  fraudulent  or  dishonest  conduct  in 
the  discharge  of  his  professional  duty,  and  this  aho 
after  notice  and  adjudication  as  prescribed  bv  s.  4. 
In  the  maittr  of  the  petition  of  Ahmeexooddeex 
Ahmed  .     6  W,  R.  Mis.  5 

17.  Procedure— P/earfer  or  mook- 
tear, charge  of  misconduct  against.  Any  charge 
of  misconduct  against  a  pleader  or  mooktear  hold- 
ing a  certificate  under  Act  XX  of  1S65,  other  than  a 
recorded  conviction  of  a  criminal  offence,  must  be 
made  and  substantiated,  and  a  report  submitted  to 
the  High  Court,  as  provided  by  s.  16.  In  the 
matter  of  Scderooddeex  Mahomed  7  W.  R.  316 

18. Act  XX  of  lS6o, 

8.    li — Misconduct  of    pleader.     When  conduct  ia 
charged   against    any    pleader    of   a    subordinate 
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Court,  which,  if  proved,  would  amount  to  an  offence, 
that  conduct  should  be  inquired  into  not  simply  as 
imiJroper  conduct,  but  as  an  offence  to  be  made  the 
ground,  if  established,  of  his  dismissal  under  s.  14, 
Act  XX  of  1865.  In  the  matter  of  Guxesh 
Chuxder  Gaxgooly  .         .       13  W.  R.  458 


19. 


Act  XX  of  1865, 


s.  16 — Power  of  ZillaJi  Judge.  A  Zillah  Judge 
has  no  authority  to  initiate  proceedings  against  a 
pleader  of  the  lower  grade  under  s.  16,  Act  XX  of 
1865,  which  requires  that  the  inquiry  should  be 
made  by  the  Court  in  which  the  pleader  committed 
the  act  of  misconduct.  In  the  matter  of  the 
petition  of  KoML-iKAXT  Deghal       11  "W.  R.  127 

20. Act  XX  of  1S65 

— Report  to  Judge  on  acquittal  of  pleader  by  subor- 
dinate Court.  In  a  ease  tried  under  the  provisions 
of  s.  16,  Act  XX  of  1865,  where  the  subordinate 
€ourt  is  of  opinion  that  the  pleader  should  be  ac- 
quitted, it  is  not  necessary  that  there  should  be 
any  rapoi-t  to  the  Judge.  In  the  matter  of  Ram 
KiNKUR  Sein  .         .         .  13  W.  R.  67 


21. 


Legal    Practi- 


tioners' Act  {XVIII  of  1S79),  s.  12— Conviction  of 
pleader  of  criminal  offence — Case  reported  to  the 
High  Court — Argum,ent  cdlowed  to  show  that  con- 
viction ica-'  illegal.  A  District  Judge  reported  to 
the  High  Court  for  orders  the  case  of  a  pleader  who 
had  been  convicted  of  cheating  imder  s.  417  of  the 
Penal  Code,  and  who,  in  the  opinion  of  the  District 
Judge,  was  unfit  to  be  allowed  to  practise.  Upon 
the  hearing  of  the  case,  counsel  was  permitted  to 
go  behind  the  conviction  in  order  to  show  that  the 
acts  of  the  pleader  did  not  amount  at  law  to  the 
offence  of  cheatins.  In  the  matter  of  Dxtrga 
Charan  .    "    .         .     I.  li.  R.  7  All.  290 


22. 


Letters    Patent, 


High  Court,  North-Western  Provinces,  cl.  8 — Con- 
viction of  vakil  for  crimined  offence — Vakil  called 
upon  to  show  cause  why  he  should  not  he  struck  off 
the  roll — Argument  not  allowed  to  shoiv  that  con- 
viction was  wrong.  A  vakil  practising  in  the  High 
Court  was  convicted  by  Court  of  Session  of  the 
offence  punishable  imder  s.  471  of  the  Penal  Code, 
and  the  conviction  was  affirmed  by  the  High  Court 
on  appeal.  The  vakil  was  subsequently  called 
upon  to  show  cause  why  he  should  not,  in  conse- 
quence of  such  conviction,  be  struck  off  the  roll  of 
vakils  of  the  Court.  On  appearance  in  answer  to 
this  rule,  it  was  held  that  the  vakil  was  not  entitled 
to  question  the  propriety  in  law  or  in  fact  of  the  con- 
viction, but  that  it  was  open  to  him  to  show,  if  he 
could,  that  his  conduct  in  the  matter  in  respect  of 
which  he  had  been  convicted  was  not  such  as  to 
render  him  an  unfit  person  to  be  retained  on  the  roll 
of  vakils  of  the  Court.  In  the  meitter  of  Rajexdra 
Nath  Mukerji      .         .         I.  L.  R.  18  All.  174 

Held  (on  appeal  to  the  Privy  Council),  that,  in  the 
present  case  the  conviction,  followed  by  the 
sentence,  was  sufficient,  without  further  inquiry,  to 
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justify  the  High  Court  in  making  that  order.  The 
appellant  could  not  be  allowed  to  have  an  indirect 
ap})eal  against  the  judgment  of  the  Sessions  Judge 
confirmed  by  the  High  Court.  The  judgment  of 
Lord  Mansfield  in  ex  parte  Brounsall,  2  Cowp.  Rep. 
S29,  referred  to  as  well  explaining  the  disqualifica- 
tion of  a  member  of  the  legal  profession  that  attends 
such  a  conviction  and  sentence,  hi  re  Weare,  [1S93] 
2  Q.  B.  -!39,  «  here  the  Court  of  Appeal  looked  to  see 
what  was  the  nature  of  the  offence,  and  would  not, 
as  a  matter  of  course,  strike  a  solicitor  off  the  roll 
because  he  had  been  convicted,  distinguished  from 
the  present  case.  In  re  Durga  Charan,  I.  L.  R.  7 
All.  290,  dealt  with  under  s.  12  of  Act  XVIII  of 
1870,  referred  to  as  a  case  where  the  nature  of  the 
offence  admitted  of  further  inquiry  and  also  distin- 
guished. In  regard  to  the  finality  of  the  judgment 
of  the  High  Court  in  deciding  the  appeal  from  the 
conviction  and  sentence,  In  re  the  petition  of  Macrea 
L.R.,20I.A.  90:  I.  L.  R.  13  All.  310,  referred 
to.  In  the  matter   of  Rajendro  Nath   Mukerji 

I.  L.  R.  22  All.  49 

L.  R.  26  I.  A.  242 

3  C.  W.  N".  736 


23. 


Legal  Practition 


ers'  Act  (XVIII  of  1S79),  ss.  13,  14,40— Suspension 
from  practice  without  opportunity  to  defend.  Two 
charges  were,  on  30th  December,  1899,  framed  by 
a  Distict  Judge  against  a  pleader,  under  s.  14  of  the 
Legal  Practitioners'  Act,  and  it  was  directed  that 
they  should  be  heard  on  24th  January,  1900.  On 
the  day  on  which  the  charges  were  framed,  namely 
30th  December,  1899,  the  District  Judge  passed  an 
order  suspending  the  pleader  from  practice  as  from 
1st  January,  1900,  pending  the  disposal  of  the 
chargas.  With  regard  to  one  of  the  charges,  no 
opportunity  was  given  to  the  pleader  to  defend 
himself  before  the  order  of  suspension  was  made. 
With  regard  to  the  second  charge,  the  Judge  had, 
prior  to  the  date  upon  which  the  charges  were 
framed,  made  an  observation,  in  the  course  of  a 
judgment,  reflecting  in  general  terms  upon  the  con- 
duct of  the  pleader,  in  consequence  of  which  the 
pleader  had  written  a  letter  and  filed  an  affidavit  by 
way  of  explanation.  Held,  that  the  order  suspend- 
ing the  pleader  was  irregular,  and  must  be  set 
aside.  In  the  matter  of  a  Second-grade  Pleader 
(1900)         .         .         .  L  L.  R.  24  Mad.  83 

"  Other  reasonable  cause  " — 


24 

Legal  Preictitioners'  Act  (XVIII  of  1S79),  s.  13— 
Other  reasonable  cause  "  for  stispending  a  pleader 
—  Writing  an  anonymowi  letter  to  influence.  A 
pleader  wrote  a  letter,  which  he  did  not  sign,  to  an 
officer  who  was  conducting  an  inquiry  into  a  charge 
of  bribery  against  a  Revenue  Inspector,  the  letter 
containing  allegations  which  were  intended  to 
prejudice  the  mind  of  the  officer  in  connection 
with  the  matter  which  he  was  investigating.  On 
a  charge  being  preferred  against  the  pleader  under 
the  Legal  Practitioners'  Act  : — Held,  that  these 
facts  showed   "  other  reasonable  cause  "    for  sus- 
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Pending  the  pleader,  within  the  meaning  of  a.  13 
cl.  (/),  ot  the  Act.  In  thematler  ot  Puma  Chundur 
Pal,  Mukhtar,  I.  L.  R.  27  Cale.  1023,  followed,  in 
Uie  matter  of  a  Pleader  (19<>2) 

I.  L.  E.  26  Mad.  448 

25. Bombay  Regulation  of  1827, 

8.  56 — Misbehaviour — Suspension  nf  Sanad — High 
Court's  disciplinary  jurisdiction.  Pleaders  are  a 
privUeged  class  enrolled  for  the  purpose  of  render- 
ing assistance  to  the  Courts  in  the  administration 
of  ju.=tiee.  Their  position,  training  and  i  ractice 
gives  them  influence  with  the  public  and  it  is  direct- 
ly contrary  to  their  duty  to  use  that  influence  for 
the  purpose  of  bringing  the  administration  of 
justice  into  comtempt.  A  pleader  who  presides  at 
a  public  meeting  and  therein  procures  the  passing 
of  a  resolution  contemptuously  denouncing  or 
protesting  against  the  conduct  of  a  High  Court 
Judge  in  passing  s  ,ntence  at  a  trial  at  the  Crimi- 
nal "^  Sessions,  is  guiltv  of  misbehaviour  (under 
56  of  Regulation  11  of  1827).  Goversmext 
Pleader  v.  Jagannath  (1908) 

I.  L.  R.  33  Bom.  252 

6.  PURCHASE   BY   PLEADER    AT   SALE    IN 
EXECUTION  OF  DECREE. 

L Purchase    by      pleader    of 

decree  in  suit  which  he  has  conducted — 
Right  to  execute  decree.  It  is  not  expedient  that 
pleaders  should  by  purchase  become  the  persons 
entitled  to  execute  decrees  in  suits  in  which  they 
have  been  engaged.  GosHArs'  Jug  Roop  Geer  v. 
ChixgunLall  .         .         2N.  W.  46 

2. ■ Sale     in   execu- 


tion of  decree — Collusion  of  vakil  of  judgment-debtor 
icith  decree-holder.  The  conduct  of  a  vakil  who, 
having  acted  in  that  capacity  on  behalf  of  a  judg- 
ment-debtor in  certain  proceedings  in  execution 
of  a  decree,  subsequently  became  partner  with  the 
decree-holder  in  the  purchcise  of  the  property,  re- 
marked upon.  Qucere  :  Whether,  under  such  cir- 
cumstances, the  purchase  by  the  vakil,  or  the  pur- 
chase by  the  decree-holder  in  conjunction  with  him, 
could  not  be  set  aside.  Roy  Naxdipat  Mahata 
V.  Uequhaet 

4  B.  L.  R.  A.  C.  181  :  13  W.  R.  209 


Wajed  Hosseix  1-. 


Ahmed  Reza 

17  W.  R. 


480 


3. 


Civil    Procedure 


Code,  1S$2,  s.  292 — Pleaders  not  officers  of  the  Court 
within  the  meaning  of  that  section.  Pleaders  of 
parties  to  a  suit  are  not  debarred  by  s.  292  of  the 
Code  of  avil  Procedure  from  purchasing  property 
sold  in  execution  of  the  decree.  Alagirisami  v. 
Ramaxathax  .      I.  li.  R.  10  Mad.  Ill 

4. Civil  Procedure 

Code,  8S.  292,  311 — Suit  to  set  aside  sale  in  execution 
•of  decree — Duty  of  vakil  pmchasing  at  Court-sale — 
Fraud.     A  mortgagee,  hafing   obtained  a  decree 


PLEADER—  cont'd. 

6.  PURCHASE    BY    PLEADER    AT   SALE    IN 
EXECUTION  OF  DECREE— coacW. 

on  her  mortgage,  brought  the  mortgage-property 
to  sale ;  and  her  vakil  bid  through  an  agent  at 
Court-sale  and  became  the  purchaser.  It  appeared 
that  the  vakil  had  not  informed  his  client  that  he 
intended  to  bid  nor  obtained  the  sanction  of  the 
Couit,  but  he  had  been  instructed  by  his  client 
and  had  obtained  the  permission  of  the  Court  to 
bid  on  her  account,  and  he  was  found  to  have 
acted  in  an  underhand  manner  towards  her.  In  a 
suit  to  set  aside  the  sale  brought  by  the  mortgagor, 
who  had  sought  unsuccessfully  to  obtain  the  same 
relief  by  means  of  a  petition  under  s.  311  in  which 
fraud  was  not  alleged  against  the  purchaser : — 
Held  (on  its  appearing  that  the  vakil  had  not 
discharged  the  burden  which  lay  on  him  of 
proving  that  the  transacti'^n  was  free  from 
suspiion).  that  the  s  le  should  be  set  asi.le.  SuB- 
BARAYUDU  V.  KoTAYYA  .    I.  L.  R  15  Mad.  389 

7.  PROFESSIONAL  CONDUCT. 

L Disciplinary 

judisdiction — Pleader  making  use  in  later  proceedings 
against  A  of  information  obtained  by  him  in  an  ear- 
lier case  in  which  A  u-as  his  client.  With  regard  to 
its  disciplinary-  jurisdiction  over  pleaders,  the  High 
Court  of  Bombay  will  follow  the  rale  laid  down  by 
Blackbttrs,  J.,  in  the  case  of  Re  Cutis,  16 
L.  T.  {y.  S.)  715,  which  was  as  follows  :  "  Those 
things  which  an  attorney  earns  from  his  client,  or  in 
consequence  of  his  employment  by  his  client,  he  is 
forbidden  to  disclose,  and  any  betrayal  of  his  con- 
fidence would  be  visited  by  the  Court  as  gross  mis- 
conduct. But  if  he  learns  matters  relating  to  his 
client  under  such  circumstances  that,  if  questioned 
about  them  in  a  Court  of  justice,  he  could  not  refuse 
to  answer  them,  he  is  not  within  our  jurisdiction. 
This  rule  should  not  be  taken  by  pleaders  as  the 
standard  by  which  to  regulate  their  professional 
behaviour.  It  serves  only  to  indicate  the  extreme 
low-water  mark  of  professional  conduct.     Damo- 

DAR    VeSKATESH     f.     BHAVAXISnANKAR     MaXGESH 

(1902)  .  .  I.  L.  R.  26  Bom.  423 
2, Legal  Practi- 
tioners' Act  {XVII I  of  1S79) — Pleader  appropriat- 
ing client's  money — Grossly  improper  conduct  in  tht 
discharge  of  professional  duties.  A  party  in  a  suit 
gave  his  pleader  a  power-of-attomey  to  draw  out  a 
sum  of  money  which  he  had  recovered  in  that  suit. 
The  pleader  drew  the  money  out  of  Court,  appro- 
priated it  to  his  own  purposes,  and,  when  asked, 
failed  to  hand  it  over  to  his  client.  Hdd,  that  the 
pleader  had  acted  in  a  grossly  improper  manner  in 
the  discharge  of  his  professiona.1  duties.  in  the 
matter  of  Pcrxa  Chaxdra  Dctt  (1903) 

7  C.  W.  N.  373 


PLEADERS     AND 
(XX  OF  1865). 

See  MooKTEAR. 

See  Pleader. 


MOOKTEARS  ACT 
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PLEADERSHIP  EXAMINATION. 

See  Appeal  to  Privy  Council — Cases  in 

WHICH    APPEAL    LIES    OR    NOT — APPEAL- 
ABLE Orders    .       I.  L.  B.  6  All.  163 

See  Board  of  Examiners. 

I.  L.  R.  28  Cale.  479 
I.  L.  E.  9  All.  611 
PLEADINGS. 

See   Admission — Admissions    in    State- 
ments AND  Pleadings. 

See  Bengal  Tenancy  Act,  s.  60. 

8  C.  W.  N.  695 


PLEADINGS— c(m<(7. 


13  C.  W.  N.  805 

-Statements  and  Plead - 


See  Debuttar 
See  EsTOPPEi^ 

INGS. 

See  Evidence — Civ'iL    Cases — Miscella- 
neous Documents — Pleadings. 
See  Fraud  .  13  C.  W.  N.  87 

See  Hindu  Law — Maintenance — Widow 
I.  L.  R.  27  Bom.  485 

See  Jurisdiction — Admiralty  and  Vice- 
Admiralty  Jurisdiction. 

I.  L.  E.  17  Cale.  337 

See  Landlord  and  Tenant. 

9  C.  W.  N.  460 

See  Lien       .  I.  L.  R.  4  Cale.  322 

See  Mahomedan  Law — Pre-emption. 

I.  L.  R.  35  Cale.  575 

See  Plaint. 

See  Pre-emption  .  I.  L.  R.  28  AH.  691 

See  Railways  Act.  1890,  s.  77. 

I.  L.  R.  24  Cale.  306 

See  Revenue  Sale  Law,  s.  3.3. 

13  C.  W.  N.  518 
See  Right  of  Suit     .    13  C.  W.  N.  509 

See  Special  or  Second  Appeal — Or- 
ders Subject  or  not  to  Appeal. 

5  C.  W.  N515 

See  Transfer  of  Property  Act,  1882, 
s.  95.     .  .       I.  L.  R.  28  All.  482 

See  Transfer  of  Property  Act,  1882, 
.s.   116        .         .        12  C.  W.  N.  587 

See  Variance  between  Pleading  and 
Proof. 

See  Vendor  and  Purchaser — Consider- 
ation        .         .  6  B.  li.  R.  530 
14  Moo.  I.  A.  1 

See  Written  Statement. 

—  admission  in — 

See  Limitation  Act,  s.  19 — Acknow- 
ledgment of  Debts. 

I.  li.  R.  18  All.  384 
L  L.  R.  23  Cale.  374 

—  defamatory  statement  in — 

See  Defamation    .         5  C,  W.  N.  293 

See  Libel     .         .  I.  L.  R.  14  Bom.  97 
I.  Ii.  R.  23  Cale.  867 


—   insanity — ^undue  influence — 
See   Benami  .         10  C.  W.  N.  570 


See  Bengal  Tenancy  Act,  s.  29. 

9  C.  W.  N.  265 

See  Contract  Act  (IX  of  1872),  s.  24. 

I.  L.  R.  27  All  :  37,  174,;  266 

See  Grant  .         .         9  C.  W.  N.  1009 
See  Practice      .  I.  L.  R.  32  Cale.  14& 

reference  to — 

See  Decree — Construction  of  Decree — 
General  Cases.  I.  L.  R.  18  All.  344 

1.  Rules  of  pleading   in  India — 

The  Courts  in  India  are  not  governed  by  the  tech- 
nical rules  of  pleading  which  obtain  in  Courts  ^admin» 
istering  English  law.  Pitumbur  Pyne  v.  Tool- 
see  Dossee 7  "W.  R.  39 


2. 


-Object  of  pleadings — Issue  not 


in  terms  fixed,  but  afterwards  raised — A]ppointment 
of  the  religious  superior  of  a  Mahomedan,  institution, 
— Custom  as  to  such  appointment.  The  object  of 
any  system  of  pleading  is  that  each  side  may  be 
made  fully  aware  of  the  questions  that  are  about 
to  be  argued,  in  order  that  each  may  bring  forward 
evidence  appropriate  to  the  issues.  The  claim  here 
made  was  that  the  last  preceding  sajjadanashin, 
acting  according  to  the  custom  of  the  institution  of 
which  he  was  the  religious  superior  and  manager,, 
had  appointed  the  plaintiff  to  succeed  him  on  his 
decease.  The  finding  of  the  first  Court  that  he  had 
this  power  by  the  custom  was  affirmed  on  this  ap- 
peal. As  to  the  fact  of  the  appointment,  it  was  not 
I  apparent  at  what  stage  of  the  suit  the  question  had 
first  been  raised,  whether  the  deceased  had  been  of 
sound  and  disposing  mind  at  the  time  of  making  it. 
The  first  Court  found  that  he  had  been  of  sound 
mind  at  the  time  ;  but  the  Chief  Court  on  appeal 
reversed  this  finding,  and  added  that  he  had  been 
in  their  opinion,  unduly  influenced.  As  these 
questions,  though  not  formally  stated  in  the  issues, 
had  been  sufficiently  open  upon  the  proceedings  to 
give  to  each  Court  a  right  to  form  a  judgment  upon 
them,  the  Judicial  Committee,  decided  which  was 
correct,  and  affirmed  the  finding  of  the  first  Court 
as  to  the  soundness  of  mind  of  the  deceased.  Sayad 

ilUHAMMAD   V.    FaTTEH  MuHAMMAD 

I.  L.  R.  22  Cale.  324 
L.  R.  22  I.  A.  4 

3.  Alternative  plea  of  limita- 
tion and  tenancy — Limitation.  It  is  open  to  a 
party  to  plead  tenancy  and  limitation  in  the  alter- 
native. Jonardon  Mundul  v.  Sambhu  Nath  Mun- 
dnl,  I.  L.  B.  16  Cale.  806,  explained.  Dinomonee 
Debia  v.  Doorga  Pershad  Mojoomdar,  21  W.  R.  70, 
relied  upon.  Keamuddi  v.  Hara  Mohan  Mondul 
(1903) 7  C.  W.  N.  294 

4. Plea  of  pre-emption — Usu- 
fructuary mortgage — Purchase  of  equity  of  redemption 
— Suit  by  purchaser  for  redemption — Plea  of  right 
to  pre-empt  sale  to  plaintiff.     The  plaintiffs  sued  as 
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PLEADINGS— «oncW. 

purchasers  of  part  of  the  equity  of  redemption  of  a 
usufructuary  mortgage  to  redeem  the  mortgage 
and  recover  possession  of  a  proportionate  part  of 
the  mortgaged  property.  One  of  the  mortgagees 
defendants  pleaded  that  he  had  a  right  of  pre- 
emption in  respect  of  the  sale,  which  formed  the 
basis  of  the  plaintiff's  title  and  was  ready  and 
willing  to  exercise  such  right.  Held,  that  this  plea 
could  not  be  admitted  as  an  answer  to  the  plaint- 
iffs' suit  for  redemption.  Ajudhia  Bakhsh  Singh  v. 
Arb  Alt  Khan  I.  L.  B.  7  AU.  892,  and  Ram  Chand  v. 
Durga  Prasad,  I.  L.  R.  26  AH.  61,  referred  to. 
Idarat  Kha2«  v.  Ilahi  Bakhsh  (1905) 

I.  L.  R.  27  AIL  78 


PLEDGE- foncW. 


6. 


Partial    decree — A    plaintiff 


ought  not,  by  reason  of  his  having  claimed  too 
much,  to  be  precluded  from  recovering  a  propor- 
tionate amount,  to  which  he  is  entitled,  2  the  plead- 
ings are  sufficient  to  cover  such  a  claim.  The 
question  as  to  whether  a  partial  decree  ought 
to  be  made  in  such  a  case,  is  not  one  of  indulgence 
to  be  granted  or  refused  at  the  Court's  discretion. 
Ahmad  Wali  Khan  v.  Shamsi  Jahan  BEGAii  (1906 
I.  L.  R.  28  Ail.  482 
B.C.  L.  R.  33  I.  A.  81 

6.  Pleading-;   and  proofs.    Al" 


though  the  rule  is  that  proofs  must  correspond  with 
the  allegations  in  the  pleadings  the  requirement  in 
that  behalf  is  fulfilled  if  the  substance  of  the  de- 
claration is  proved.  No  variation  ought  to  be 
regarded  as  material,  where  the  allegation  and 
proof  substantially  correspond.  Nash  v.  Tou-ne.  3 
Wallis  689  ;  6  Rose's  Notes  758,  followed.  Bel- 
bhadak  Pebshad  SrsGH  V.  Sheikh  Babkat  Ali 
(1906) 11  C.  W.  N.  85 

Sxiit  on  title — Declaratory  de- 


cree— No  relief  on  the  ground  of  adverse  possession. 
A  declaration  cannot  be  given  on  a  title  neither 
stated  in  the  plaint  nor  raised  on  the  issues.  A 
plaintiff,  who  comes  into  Court  alleging  title  with- 
out more,  cannot  be  allowed  to  succeed  on  the  basis 
of  title  by  adverse  jMjssession.  SoMAStnrDABrM 
Chetty  v.  Vadiveltt  Pillai  (1908) 

L  L.  R.  31  Mad.  531 

8.   Where   a   state- 


ment by  a  plaintiff  is  not  admitted  by  the  defend- 
ant, tha  plaintiff,  if  he  ignores  the  point,  does  so  at 
his  peril,  for  the  defence  puts  him  to  prove  his  title. 
UixMAN  &  Co.  t'.  Cesar  Leuba  (19i)S) 

13  C.  W.  N.  82 

PLEDGE. 

5ee  Limitation  .  L  L.  R.  30  Bom.  218 

See  Stamp  Act,  1879,  Sch.  I,  Art.  44. 

I.  L.  R.  21  Calc.  241 


of  goods — 

See  Bailmeot       .         5  B.  L.  R.  Ap.  31 
See  Contract  Act,  s.  178. 

I.  L.  R.  4  Calc.  497 
I.  L.  R.  24  Bom.  458 

VOL.  IV. 


of  moveable  propery,  suit  on— 

See  Limitatiok  Act,  Art.  .'57. 

L  L.  R.  22  Calc.  21 
I.  L.  R.  17  AIL  284 

suit  to  redeem — 

See  Dekkan    AoRicxTi-TrRisTS '    Relief 
Act,  s.  3        .      L  L.  R.  15  Bom.  30 

Suit    for  money  lent 

— Money  secured  by  a  pledge — Limitation — Three 
years  from  the  time  of  the  loan.  A  suit  for  thj  re- 
covery of  money  secured  by  a  pledge  is  a  suit  for 
money  lent.  The  jieriod  of  limitation  is  three 
years  from  tha  time  the  loan  is  made.  Yellappa 
V.  Desavappa  (1905)     .       I.  L.  R.  30  Bom.  218 

PLEDGOR  AND  PLEDGEE. 

Pledgee  taking  over  the  property 


pledged  crediting  the  value  as  if  it  had 
been  sold  to  him — Wrongful  conversion — Abs- 
ence of  proof  of  damages  to  pledgor — Account — 
Interest.  Where  a  pledgee,  having  power  to  sell  for 
default,  takes  over,  as  if  upon  a  sale  to  himself,  the 
property  pledged  without  the  authority  of  the 
pledgor,  but  crediting  its  value  in  account  with  him, 
this  act,  though  an  unauthorized  conversion,  does 
not  put  an  end  to  the  contract  of  pledge,  so  as  to 
entitle  the  pledgor  to  have  the  property  back  with- 
out payment.  Government  paper  having  been 
deposited  by  a  borrower  from  a  Bank  as  s*»cu- 
rity,  part  was  legally  sold  upon  his  failing  to  comply 
with  the  terms  between  them.  As  to  the  rest,  the 
borrower,  afterwards  on  redeeming  a  part,  was 
led  to  believe  that  the  paper  returned  was  the  whole 
of  that  which  remained  unsold  in  the  bank's  pos- 
session. The  bank,  however,  had  taken  over  part, 
as  if  sold  to  itself,  crediting  the  price.  Held,  that 
the  bank  could  not  after  this  treat  the  securities  as 
still  subject  to  the  pledge  ;  although  this  trans- 
action had  not  put  an  end  to  the  contract  of  pledge, 
so  as  to  entitle  the  pledgor  to  have  back  the  paper 
without  payment  of  the  loan  and  interest.  Th9 
bank  was  no  longer  a  pledgee  of  this  paper,  but, 
having  converted  it  to  the  bank's  own  use,  might 
have  been  liable  in  damages  for  the  value,  including 
the  interest  thereon.  However,  had  this  liability 
been  enforced,  the  pledgor  could  not  have  had  cre- 
dit in  the  loan  account  for  the  proceeds  of  the  paper. 
The  cessation  of  interest  on  the  loan  was  more  to 
his  advantage  than  to  receive  the  interest  on  the 
paper,  the  market  value  of  which  was  also  falling, 
so  that  the  longer  the  account  had  been  kept  open, 
the  greater  the  balance  would  have  been  against 
the  pledgor.  It  followed  that  there  was  no  evi- 
dence of  damage  to  him  resulting  from  the  conver- 
sion. The  first  Court  decreed  an  account,  wrongly 
deciding  that  interest  could  not  run  upon  the  loan, 
which  the  amount  of  the  paper  transferred  by  the 
bank  to  itself  purported  to  \\\pe  off,  from  the  date 
of  the  transfer.  On  this  point,  as  well  as  because 
there  was  no  pr^of  of  damage  to  the  pledgor,  the 
High  Court,  reversing  that  decree,  had  rightly  dis- 
missed the  pledgor's  suit.  Xeckram  Do  bay  v. 
Bank  op  Bengal  .        I.  L.  R.  19  Calc.  322 

L.  R.  19  I.  A.  60 

14  A 
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POISONOUS  DRUGS  ACT  (BOMBAY). 

See  Magistrate  Jttrisdictiok   of — Spe- 
cial Acts — Bombay  Act  VITI  op  1866. 
I.  L.  E.  4  Bom.  167 

POLICE. 

See  Bombay  City  Police  Act. 

I.  L.  R.  31  Bom.  480 

See   CmcuMSTANTiAL   Evidence. 

9  C.  W.  N".  402 


I.  li.  R.  33  Calc.  1 
13  C.  W.  N".  861 


See  Complaint 

See  Confession 

See  Criminal  Procedure  Code,  ss.  160, 

202,  203  .         .9  C.  W.  N.  199 

See  Criminal  Procedure  Code,  ss.  528 

537       .         .         I.  L.  R.  28  All.  421 

See  False  Charge   T.  L.  R.  33  Calc.  30 
See  Police  Acts. 

application  of  Criminal  Proce- 


dure Code  to  Police  in  Calcutta 

See  Criminal  Procedure  Code,  ss.  1  (2), 
4  ih),  (s),  55  [b),  109  (b). 

7  C.  W.  -N.  661 

custody — 

^ee  Criminal  Procedure  Code,  s.  164. 
13  C.  W.  N".  861 

evidence  given  before,  if  admis- 


sible— 


See  Evidence  Act,  s.  157. 

13  C.W.  N.  197 

papers,    value  of,    as  evidence 


against  accused- 
See  Explosive  Substances  Act,  ss.   4, 
4A  .         .     13  C.  W.  N.  861 

POLICE  ACT  (XIII  OF  1856). 

s.  27— 

~  See  Sentence — Whipping. 

Bourke  O.  C.  269 

s.  35— 

—  See    Stolen    Property,    Offences    re- 
lating to.        I.  L.  R.  20  Bom.  948 


—  s.  57— 
See  Gambling 

—7  88.  57  and  58 — 

See  Warrant  of  Arrest. 


8  Bom.  Cr.  1 


8  Bom.  Cr.  1 


s.  111- 


See  Certiorari,   Writ  of. 

10  Bom.  102  ;  109  note 

POLICE  ACT  (XXIV  OF-1859). 

See  Madras  Police  Act. 


POLICE  ACT  (XL VIII  OF  1860). 

8.2— 

See  Police  Magistrate. 

Bourke  O.  C.  186 

8.8— 

See  Escape  from  Custody. 

6  Bom.  Cr.  15 
s.  10— 

See  Mahomedan  Law — Divorce. 

8  Bom.  Cr.  95 

s.  11,  cL  (2) — License — Tea  and  Soda- 
water  shops.  The  words  ' '  hotel,  tavern,  shop,  or 
place  "  in  the  second  clause  of  s.  11  of  the  Police 
Act  (XLVIII  of  1860)  are  wide  enough  to  include 
every  place  mentioned  in  the  first  clause  of  that 
section.  Tea  and  sodawater  shops  are  required  to 
be  licensed  under  the  Act.  Queen-Empress  v. 
Sheriar    Ardeseer    Erain 

I.  L.  B.  15  Bom.  530 

ss.   11,  12 — License — Eating-house — 

Commissioner  of  Police — Discretion  to  refuse  license 
— Construction — Specific  Relief  Act   (/  of  1877),  s. 

}5.  The  petitioner  applied  to  the  Commissioner  of 
Police  of  Bombay,  under  ss.  11  and  12  of  Act  XLVIII 
of  1860,  for  a  license  for  an  eating-house  in  a  speci- 
fied locality  in  Bombay.  The  license  was  refused  on 
the  ground  that  no  more  shops  of  the  description 
were  required  in  that  locality.  On  petition  to  the 
High  Court  under  s.  45  of  the  Specific  Relief  Act  (I 
of  1877)  -.—Held,  that,  under  ss.  11  and  12  of  Act 
XLVIII  of  1860,  the  Commissioner  of  Police  had 
no  discretion  to  refuse  the  license.  Rustom  Jam- 
shed  Irani  v.  Hartley  Kennedy  (1901) 

I.  L.  R.  26  Bom.  396 

s.  21— 


See  Prevention  of  Cruelty  to  Animals 
Act  (XI  OF  1890),  s.  3. 

I.  L.  R.  26  Bom.  609 

POLICE  ACT  (V  or  1861). 

—  See  Civil  Procedure  Code,  s.  424. 

I.  L.  R.  26  All.  220 

— See  Magistrate,  Jurisdiction  of — Spe- 
cial Acts — Police  Act,  1861. 

14  W.  R.  Cr.  41 

"^  6'ee  Special  Constables. 

I.  L.  R.  35  Calc.  454 
s.  4— 


ASee  Trespass 


I.  L.  R.  36  Calc.  433 


8.   4   (2) — Criminal  Procedure   Code, 

s.  195 — Sanction  to  prosecute — Sanction  to  prosecute 
given  by  the  District  Magistrate  as  head  of  the  Police 
— Revision.  Held,  that  the  High  Court  has  no 
power  to  interfere  in  revision  where  a  District 
IMagistrate  has  granted  sanction  for  a  prosecution 
under  s.  195  of  the  Criminal  Procedure  Code  acting 
therein  as  head  of  the  police  of  the  district.  Rama- 
sory  Lall  v.  Queen-Empress,  1.  L.  R.  27  Calc.  452 
dissented  from.  Emperor  v.  Shib  Singh  / 1905). 
I,  L.  R.  27  AIL  292 


i 
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POIilCE  ACT  (V  OF  1861)— contd. 
8. 13— Cost  of  constable.     A  Magis- 


trate has  no  power,  under  the  Police  Act,  1861,  to 
realize  the  cost  of  a  {K)lice  constable  from  an  in- 
dividnal.     Queen  r.  Rohtmka>»t  GhoSE 

1  W.  R.  Cr.  15 

88.  17,  19— Special  constables — 


Refusal,  hy  'persons  appointed,  to  accompany  police- 
officer  to  obtain  authority  of  appointment  and  arms, 
whether  refusal  to  serve  as  such—Arre-ot — Arrest  on 
refusal,  legality  of — Public  servant — Obstructing  him 
from  discharge  of  his  duty — Riding — Penal  Code  {Act 
XLV  of  1860),  vo.  147,  149  and  353.  X,  S  and  G 
■were  appointed  special  constables  under  s.  17  of 
the  Police  Act.  A  Police  Inspector  accompanied 
by  some  police  went  to  their  village  and  informed 
them  that  they  had  been  so  appointed,  and  re- 
<iuested  them  to  accompany  him  to  the  police  station 
oi  B,  which  they  declined  to  do.  The  Inspector 
then  had  N  arrested,  whereupon  N  shook  hjmself 
free,  and  N,  S  and  G,  with  other  perons  who  had 
assembled,  abused  and  threatened  the  police  and 
compeUed  them  to  withdraw  from  the  village.  N, 
S  and  G  were  convicted  under  s.  17  of  the  Police 
Act,  and  they  were  also  convicted  with  other  per- 
sons under  s.  353,  read  with  s.  149  of  the  Penal 
Code.  Held,  that  the  refusal  of  N,  S  and  G  to  ac- 
company the  Inspector  constituted  no  offence  under 
s.  19  of  the  Police  Act,  as  the  order  was  intended, 
not  for  any  purpose  of  police  duty,  but  simply  that 
they  might  obtain  the  authority  of  their  appoint- 
ment and  the  necessary  arms.  Held,  further,  that 
the  refusal  of  N  to  accompany  the  Inspector  was 
not  an  offence  for  which  N  could  be  arrested,  and, 
as  the  police  when  obstructed  were  not  acting  in 
lawful  discharge  of  their  duty,  none  of  the  persons 
concerned  could  be  convicted  of  an  offence  under 
s.  353  of  the  Penal  Code,  but  that  they  were  guilty 
of  rioting  under  s.  147  of  that  Code.  Empress  v. 
Dalip,  1.  L.  R.  18  An.  246,  approved  of.  Chund^ 
Coomar  Sen  v.  Queen-Empress,  3  C.  W.  S.  60-5, 
distinguished.  Raman  Sdsgh  v.  Qtteex-Empress 
(1900) 

I.  L.  K.  28  Calc.  411 ;  s.c.  5  C.  W.  N.  134 

8.  23— Arrest — Duty  of  police  officer. 

Under  s.  23,  Act  V  of  1861,  a  police  officer  is  not 
bound  to  arrest  a  person  against  whom  no  proceed- 
ings have  been  directed  if  he  believes  that  he  has 
not  sufficient  ground  for  apprehending  him.  In 
the  matter  of  t/iC  petition  of  Gkish  Chtjxdeb  Nun- 
DBE 26  W.  E.  Cr.  8 

8.  25 — Unclaimed  property — Timber. 

Timber  claimed  by  a  landowner  as  having  been 
washed  on  his  estate  by  a  river  is  not  unclaimed 
property  within  the  meaning  of  s.  25  and  following 
'sections  of  Act  V  of  1861.  Chutter  Lau.  Sixgh  v. 
Government     ....         9  W.  R.  97 


8.29— 


See  Cantox^ient  Magistrate. 

1  Agra  Cr.  24 

See     Magistrate,     Jitrisdiction      of — 
General  Jurisdiction. 

I.  li.  R.  22  AU.  340 


POLICE  ACT  (V  OF  1861)— conid. 
8.  29— contd. 


See   Magistrate,  Jurisdiction  of — Spe- 
cial Acts — Police  Act.  1861. 

4W.  R.  Cr.  2 
1  W.  R.  Cr.  5 

European  British  subjects — 


Magistrate.  In  a  prosecution  under  the  Police 
Act,  V  of  1861,  the  Magistrate  is  bound  to  take 
into  consideration  and  determine  the  prisoner's  plea 
that  he  is  a  European  British  subject.  S.  29  of  Act 
V  of  1861  does  not  give  to  the  Magistrate  juris- 
diction over  European  British  subjects.  Queen  r. 
Hearn       .         .  .  3  N.  "W.  128 


2. 


Persons  not  police  officers. 


S.  29  of  Act  V  of  1S61  is  not  applicable  to  persons 
who  are  not  police  officers.  In  the  maitKr  of 
Ramkumab         .         .         .  10  C.  L.  R.  521 

3. Rashness  or   negligence  of 

police  officers — Search  for  stolen  propertt,:  Mere 
rashness  or  negligence  on  the  part  of  a  police  offi- 
cer before  ordering  the  search  of  a  man's  house  for 
stolen  proi)erty  does  not  constitute  an  offence 
amounting  to  a  violation  of  duty  under  s.  29.  Act 
V  of  1861.  The  violation  there  intended  must  be 
wilful,  intentional  violation  of  some  clear  dutv  or 
other.     Queen  v.  Bolaki  Lall.     19  W.  R  Cr.  7 

Police  officer — Overstaying  leave 


without  permission.  The  failure  of  a  police  con- 
stable to  resume  his  duty  on  the  expiration  of  his 
leave  does  not  constitute  an  offence  imder  s.  29,  Act 
V  of  1861.  In  the  matter  of  the  petition  of  .Janoki- 
NATH  Gupta.     Esipress  v.  .Janokinath  Gupta 

I.  I..  R.  6  Calc.  625  .  8  C.  li.  R.  56 

Police  officer  with- 


drawing from  the  duties  of  his  office  without  permis- 
sion— Police  officer  overstaying  leave.  A  police  officer 
obtained  leave  of  absence  for  one  month,  a  substitute 
being  appointed,  and  overstayed  his  leave  twenty- 
nine  days.  Held,  that  such  absence  without  leave 
did  not  amount  to  ' "  withdrawal  from  the  duties 
of  his  office  without  permission  "  within  the  mean- 
ing of  9.  29  of  Act-  V  of  1861.  Queen-Empress  v. 
Salio  Ram  .  I.  L.  R,  6  AU.  495 


6. 


Submitting  incorrect  report 


— Penal  Code,  s.  21S.  A  police  officer  negligently 
or  improperly  submitting  an  incorrect  report  of  a 
local  investigation  may  be  punished  tmder  s.  2/Q 
of  Act  V  of  1861,  in  cases  where  the  proof  is 
insufficient  to  bring  the  case  under  s.  218  of  the 
Penal  Code.  Queen  v.  Boroda  Kant  Mookho- 
PADHYA      .  .         .       15  W.  R.  Cr.  17 

Offence  committed  by  police 


officer  -while  under  suspension.  A  police 
officer  was  suspended  by  the  District  Superinten- 
dent and  ordered  to  remain  in  the  police  lines,  which 
he  did  not  do.  He  was  arrested  and  convicted 
under  s.  29,  Act  V  of  1861,  for  disobeying  the  orders 
of  his  superior  officer,  and  withdrawing  from  his 
duties  without  permission-  Held,  that  his  convic- 
tion was  illegal ;  after  suspension,  he  was  no  longer 
a  police  officer  under  s.  8  of  the  Act,  and  therefore 
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POLICE  ACT  (V  OF  1861)— contd. 

s.  29 — co7itd. 

could  not  be  legally  convicted  under  s.  29.     Queen 

V.  DiNANATH  GaNGOOLY 

8  B.  L.  R.  Ap.  58  :  17  W.  B.  Or.  12 

8. Neglect  to  act  on  informa- 
tion -while  on  other  duty.  A  police  oflBcer 
charged  under  s.  19,  Act  V  of  1861,  with  a  violation 
of  his  duties  in  not  acting  on  information  given  to 
him  of  the  likelihood  of  a  breach  of  the  peace,  which 
afterwards  actually  occurred  set  up  in  defence  that 
he  was,  when  he  received  the  information,  engaged 
bond  fide  in  duties  as  a  police  officer  in  regard  to 
another  offence.  He  was,  however,  found  guilty 
and  convicted.  Held,  the  conviction  was  illegal. 
For  a  conviction  under  s.  29,  more  than  mere  neg- 
lect of  duty  must  be  shown  ;  a  deliberate  and  in- 
tentional violation  of  his  duty  is  necessary.  Queen 
V.  Radhu  Singh 

8  B.  L.  R.  Ap.  60  :  17  W.  R.  Cr.  34 

9.  Po^wer  to  depute   subordi- 

nate— Police  officer — Neglect  of  duty.  Police  offi- 
cer, being  authorized  by  law  to  depute  his  subor- 
dinate to  proceed  to  a  place  where  a  crime  is  report- 
ed to  have  been  committed,  cannot  be  supjwsed  to 
have  contravened  the  law  by  not  proceeding  to  the 
spot  himself ;  and  therefore  the  conviction  of  the 
prisoner  on  the  charge  of  wilful  violation  of  duty 
was  illegal.     Government  v.  K-^ramut  Khan 

1  Agra  Cr.  1 

10. Extra  drill.     Police  constable 

— "Neglect  of  duty'" — "Lawftd  order.'^  A  Dis- 
trict Superintendent  of  Police  directed  his  con- 
stables to  cut  down  the  jungle  in  the  vicinity  of  their 
lines,  and  on  their  refusal  to  comply  ordered  them 
extra  drill  every  day.  One  of  such  constables  not 
turning  out  to  such  extra  drill  Mas  thereupon  prose- 
cuted and  convicted  of  neglect  of  duty  under  s.  29, 
Act  V  of  1861.  Held,  that  s.  29  provided  for  no 
such  offence,  and  that  any  neglect  of  duty  short  of  a 
violation  of  duty  does  not  amount  to  an  offence 
under  that  section.  Held,  further,  that  the  omission 
to  attend  such  extra  drill  did  not  amount  to  an 
offence  under  that  section,  as  the  words  ' '  lawful 
order  ' '  used  in  the  se;  tion  mean  an  order  which  the 
authority  mentioned  therein  is  competent  to  make, 
and  it  did  not  appear  that  a  District  Superinten- 
dent of  Police  was  competent  to  order  his  constables 
to  cut  down  the  jungle  in  tlie  vicinity  of  their  linis. 
and,  on  their  refusal  to  do  so,  to  order  them  extra 
drill.  In  the  ntattir  of  the  tk  tit  ion  of  Bhola 
Nath  Das  .         .  I.  L.  R.  12  Calc.  427 

11.  Acts    of  omission — Criminal 

Procedure  Code,  1872,  s.  14S — Summons  cases.  Acts 
or  omissions  punishable  under  Act  V  of  1861,  s.  29, 
come  within  the  category  of  ' '  offences  punishable 
under  any  law  other  than  the  Penal  Code  "  (Code 
of  Criminal  Procedure,  s.  8)  and  those  offences 
likewise  fall  within  the  terms  of  s.  148  of  the  same 
Code.     Queen  v.  Golam  Arabee 

25  W.  R.  Cr.  20 


12.    Rule  or    regulation,    and 

lavpful    order — Power   to  make  rides  under  Act 
y  of  1861 — District  Superintendent  of  Police,  vower 


POLICE  ACT  (V  OF  \QQ\)—c(mtd. 

s.  29 — concld. 

of — A  rule  or  regulation  and  a  lawful  order  distin- 
guished. There  is  no  express  power  given  by  Act 
V  of  1861  to  any  officer  save  the  Inspector-General 
of  Police  to  make  rules  ;  therefore  the  violation 
of  a  general  rule  alleged  to  have  been  made  by  a 
District  Superintendent  of  Police  to  the  effect 
that  constables  are  to  be  within  the  lines  at  a  parti- 
cular time  or  at  roll-call  is  not  punishable  un- 
der s.  29  of  the  Act.  Semble  :  The  violation  of  a 
special  order  made  by  a  District  Superintendent  of 
Police  requiring  the  presence  of  an  officer  or  of  cer- 
tain officers  within  the  police  lines  and  issued  ex- 
pressly to  him  or  each  of  them  would  come  within 
s.  29  of  the  Act  as  being  not  ' '  a  rule  or  regulation,"" 
but  a  ' '  lawful  order  ' '  made  by  a  competent  au- 
thority and  relating  to  the  duties  of  the  officer  or 
officers.  In  the  matter  of  the  petition  of 
Abdul  Hossein.  Queen-Eivipress  v.  Abdul 
HossEiN    .         .         .  I.  L.  R.  15  Cale.  194 


13. 


and  s.  8 — Suspension,  effect 


of — Police  officer — Breach  of  order.  A  police  con- 
stable was  suspended  and  ordered  to  remain  in  the 
lines  during  suspension.  Despite  the  order,  he 
absented  himself  therefrom  without  leave.  H& 
was  convicted  under  s.  29  of  Act  V  of  1861.  Held, 
s.  29  of  Act  V  of  1861  contemplates  that  the  person 
to  be  charged  with  an  offence  under  it  must  have 
been,  at  the  time  of  his  doing  the  act  in  respect  of 
which  the  charge  is  preferred,  a  police  constable 
within  the  meaning  of  that  Act.  When  a  police 
officer  is  suspended,  he  ceases  to  be  a  police 
officer ;  the  conviction  was  therefore  wrong. 
Queen  v.  Dinonath  Gangooly,  8  B.  L.  R.  Ap.  58,. 
followed.     Queen-Empress  v.  Durga 

I.  L.  R.  10  AIL  459 

s.  30— 


See  Penal  Code,  s.  153. 

I.  L.  R  29  All.  569 

s.    34 — Slaughter    of   cow — 


Police  Act  Amendment  Act  (VIII  of  1895),  s.  13— 
Slaughter  of  cow — Opn  verandah — Annoijance  to 
residents  of  local'ty—"  Open  place,'''  meaning 
of — General  police.  The  slaughtering  of  a  cow  in 
an  open  verandah,  so  as  to  cause  annoyance  to 
the  residents  of  the  locality,  and  in  spite  of  their 
remonstrances,  is  a  breach  of  the  law,  being 
an  act  in  an  "  open  place  "  within  the  terms  of 
s.  34  of  Act  V  of  1861  as  amended  by  Act  VIII  of 
1895.  The  words  "open  place,"  coupled  with 
"road,  street,  or  thoroughfare,"  should  not 
be  interpreted  ejusdem  generis.  It  seems  rather  that 
the  addition  of  these  words  was  intended  to  have 
a  wider  significance,  and  this  is  shown  by  another 
amendment  in  the  ^ame  section  made  at  the  same 
time  in  which  the  annoyance,  etc.,  caused  must 
be  not  to  the  residents  and  passengers,  but  to  the 
residents  or  passengers.  The  intention  of  the 
Legislature  was  to  extend  the  Act  not  only  to 
passengers  who  would  not  be  on  such  a  road,  street 
or  thoroughfare,  but  to  residents,  M'ho  are  not 
passengers.  Khan  Baputi  Dewan  v.  Bispati 
Pundit      .         .         .         I.  L.  R,  27  Calc.  655 
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POLICE  ACT  (V  OP  1861)— concW. 

s.  34 — concld. 

2.    Placing    ianbans 

'in  public  road.  Placing  taribans  in  a  public 
thoroughfare  is  an  offence  under  s.  34,  Act  V  of 
1861.     Queen  v.  Ameeb  2  K".  W.  5 

s.  42— 

See  Appellate  Court — Objectioks 
takeil  for  first  time  on  appeal — 
Special  Cases — Notice  of  Suit. 

2  W.  B.  425 

1. Objection    to  toant 

of  notice  of  action.  A  suit  against  a  police  officer 
under  Act  V  of  1861  should  not  be  dismissed  merely 
because  notice  under  s.  42  has  not  been  given, 
unless  the  objection  be  taken  in  the  first  Court. 
Narain  Deen  Tewaree  v.  Ram  Dass 

8W.  R.  426 


2. 


and  8.  29.    S.  42  of  Act  V  of  1861 


has  no  bearing  on,  or  connection  with,  s.   29  of 
the  Act.     Queen  v.  Hazar  Mm  Khan 

7  K".  W.  237 


3. 


Suit  against  Police 


officer  for  damages  for  wrongful  confinement — 
Notice— Action  of  Police  officer  malicious.  One 
Panna  Lai  brought  a  suit  against  a  Sub-Inspector 
of  Police  claiming  damages  for  wrongful  confine- 
ment and  other  matters.  It  was  found  that  the 
Sub-Inspector  did  not  purport  to  act  in  good  faith 
in  pursuance  of  the  law,  but  that  he  took  advantage 
of  his  position  as  a  Police  officer  to  commit  illegal 
and  tortious  acts,  maliciously  and  without  cause. 
Held,  that  under  these  circumstances  the  defendant 
was  not  entitled  to  receive  notice  of  suit  either 
under  s.  42  of  the  Police  Act,  1861,  or  under  s.  424 
of  the  Code  of  Qvil  Procedure,  and  the  plaintiff's 
suit  was  not  liable  to  dismissal  for  lack  of  such 
notice.  ShaJiebzadee  Shahunshah  Begum  v.  Fer- 
gusson,  I.  L.  B.  7  Cole.  499,  and  Jogendro  Nath 
Boy,  Bahadur  v.  Price,  I.  L.  B.  24  Calc.  584,  referred 
to.  Muhammad  Sadiq  Ahmad  v.  Panna  Lal 
(1904)  .         I.  li.  E.  2e   All.  220 

8.  44r- 


iSee  Penal  Code,  s.  177. 

21  W.  R.  Cr.  30 

POLICE       ACT      AMENDMENT      ACT 
(VIII  OF  1895). 

See  Police  Act  (V  of  1861),  s.  34. 

I.  L.  R.  27  Caic.  655 

JPOLICE  CONSTABLE. 

See  Malicious  Prosecution. 

I.  L.  R.  18  Mad.  136 


threat  to  obtain  dismissal  of 


See  Criminal  Intimidation. 

I.  L.  R.  20  Bom.  794 

JPOLICE  CUSTODY. 

-See  Detention  of  Accused  by  Police 

7  C.  W.  N.  457 


POLICE  CUSTODY— <on<rW. 

Detention  in  police  cus- 
tody— Duration  of  detention — Criminal  Procedure 
Code  (Act  V  of  1S9S),  s.  167  (3)— Order  for  such 
detention.  S.  167  (3)  of  the  Code  of  Criminal 
Procedure,  by  requiring  a  Magistrate  to  record  his 
reasons  for  authorising  detention  in  police  custody 
contemplates  that  the  Magistrate  shall  consider 
whether  on  the  facts  placed  before  him  there  are 
good  grounds  for  allowing  such  detention.  There 
should  at  least  be  something  to  satisfy  the  Magis- 
trate that  the  presence  of  the  person  arrested 
while  the  police  investigation  was  being  held  would 
assist  in  some  discovery  of  evidence  and  that  his 
presence  was  indispensable  for  this  purpose,  as,  for 
instance,  when  he  had  confessed  before  the  Magis- 
trate and  had  pointed  out  some  of  the  property 
stolen  in  the  offence  and  was  wanting  to  do  more 
but  was  unable  to  do  so  because  the  police  were  by 
law  unable  without  a  special  order  to  detain  him. 
In  ordering  further  detention  in  police  custody  when 
there  are  good  reasons  for  such  an  order  a  Magis- 
trate should  invariably  limit  the  term  as  much  as 
possible  to  what  may  be  necessary  for  the  object 
in  view.     Emperor  v-'Kampu  Kukt*(  1902) 

11  C.  W.  N.  554 
POLICE  DIARIES. 

^ee  Accused  Person,  Right  of. 

L  L.  E.  19  Mad.  14 

I.  L.  E.  19  AIL  390 

1.  L.  R.  20  Mad.  189 

<See  Criminal  Procedure  Code  (Act  V 
of  1898),  ss.  162,  172. 

I.  L.  E.  33  Calc.  1023 

See  Evidence — Criminal  Cases — 
Police  Evidence,  Diaries,  Papers 
AND  Reports. 

See  Evidence — Criminal  Cases — State. 
MENTS  TO  Police  Officers. 

POLICE   DUTIES. 

See  Service  Tenure      12  C.  W.  N.  193 
POLICE  INQUIRY. 

See  Complaint — Power  to  refer  to 
Subordinate  Officers. 

I.  L.  R.  9  Mad.  282 

I.  L.  R.  12  Bom.  161 

I.  L.  R.  20  Mad.  387 

See  Defasiation    I.  L  R.  28  Calc.  794 

See  Detention  of  Accused  by  Police. 

1.  L.  R.  11  Mad.  98 

See  Witness — Criminal  Cases — State- 
ments of  Witnesses. 

1.  L.  R.  29  Calc.  483 

magistrate  taking  part  during  — 

See  Transfer  of  Criminal  Case — 
Ground  for  Transfer. 

5  C.  W.  N.  864 

1» Power  of  Magistrate— Crimi- 

nal  Procedure  Code  (Act  XXV  of  1861),  ss.   133, 
180.     Held  per  Glover,  ./.—Under  s .  133,  Act  XXV 
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POLICE  INQVl'RY—contd. 

of  1861,  a  Magistrate  may  order  a  police  inquiry 
"  into  any  offence  punishable  under  the  Penal  Code." 
Held  per  Loch,  J. — The  Magistrate  had  no  authority 
to  order  a  police  inquiry  in  a  case  under  Ch.  XIV 
of  the  Criminal  Procedure  Code,  s.  180  not  having 
been  extended  to  cases  under  that  chapter.  Queen 
V.  FoKTu  Shah 

2  B.  L.  R.  S.  N,  6  :  10  W.  B.  Cr.  49 


2.  - 


Order  for  further  detention 

in  custody — Criminal  Procedure  Code,  1861,  ss. 
152,  146 — Offering  inducement  to  disclosures.  Cir- 
cumstances may  exist  in  which  a  special  order  of  the 
nature  contemplated  in  s.  152  of  the  Criminal  Proce- 
dure Code  may  properly  be  passed  :  for  instance  if  in 
the  case  into  which  the  police  are  inquiring,  the 
suspected  or  confessing  parties  have  voluntarily 
offered  to  conduct  the  police  to  a  place  where  the 
stolen  property  will  be  found,  and  such  offer 
cannot  be  carried  into  execiition  within  the  limited 
period  of  twenty-four  hours,  the  power  which  the 
above-mentioned  section  confers  on  a  Magistrate 
may  be  rightly  exercised.  But  to  return  accused 
persons  to  the  police  that  they  may  be  forced  to 
give  a  clue  to  the  stolen  property  is  to  abuse  the 
provisions  of  s.  152,  with  a  view  to  the  breach 
of  the  injunctions  of  s.  146  of  the  Criminal  Proce- 
dure Code.     Queen  v.  Rugonath  Pershad 

3  N".  W.  275 

3. Irregular  inquiry — Cases  under 

Ch.  XIV,  Criminal  Procedure  Code,  1861.  An 
inquiry  by  the  police  into  complaints  falling  under 
Ch.  XiV  of  the  Code  of  Criminal  Procedure  was  not 
warranted  by  law.  Queen  v.  Hareakchand  Now- 
LAKA  8  W.  R.  Or.  12 

S.  155  of  the  Criminal  Procedure  Code  (Act  V  of 
1898)  enacts  that,  when  a  police  officer  in  charge  of 
a  police  station  receives  information  of  the  com- 
mission of  a  non-cognizable  offence  within  the 
limits  of  his  station,  he  shall  enter  the  substance  of 
such  information  in  a  book  and  refer  the  informant 
to  the  Magistrate  ;  and  no  police  officer  shall  in- 
vestigate a  non-cognizablecase  without  the  order  of  a 
Magistrate  of  the  first  or  second  class  having  power 
to  try  such  case  and  commit  it  for  trial,  or  of  a 
presidency  Magistrate. 

4.   Investigation      by      police 

officer — Criminal  Procedure  Code,  1882,  s.  160 — 
Summons  to  answer  complaint.  S.  160  of  the  Code  of 
Criminal  Procedure,  which  authorizes  a  police 
officer  making  an  investigation  under  Ch.  V  of  the 
Code  to  require  the  attendance  before  himself  of 
any  person  (within  certain  limits)  who  appears  to  be 
acquainted  with  the  circumstances  of  the  case,  does 
not  empower  such  officer  to  require  the  attendance 
of  an  accused  person  to  answer  the  complaint  made 
against  him.     Queen-Empress  v.  Saminada 

I.  L.  R.  7  Mad.  274 


5. 


— Criminal     Proce' 


dure  Code,  1882,  ss.  155,  202  and  203— Magistrate' s 
power  to  direct  a  local  investigation  by  the  police- 
S.  155  of  the  Code  of  Criminal  Procedure  (Act  X 
of  1882)  deals  only  with  the  powers  of  police  officers. 
It  confers  no  power  or  authority  on  Magistrates 


POLICE  INQUIRY— concM. 
to  direct  a   local   investigation   by   the   police  or 
call  for  a  police  report.     In    re  Jankidas  Guru 
Sitaram  '^     .         .  I.  L.  R.  12  Bom.  161 


Basis  of   police  inquiry — 

Criminal  Procedure  Code  [1898),  ss.  157,  159— 
An  inquiry  can  be  made  under  s.  159,  Criminal 
f'rocedure  Code,  only  on  a  report  submitted 
within  the  terms  of  s.  157.  Mouli  Durzi  v. 
Naurangi  Lall       .         .         .4  0.  W.  N.  351 

POLICE  MAGISTRATE. 

See  Transfer  of  Criminal  Case— Gene- 
ral Cases        .      15  B.  L.  R.  Ap.   14 
12  Bom.  217 

1.  '- —  '•■  Police        office  "—Clerk     of 

Magistrate  of  Police— Ad  XLVIII  of  1860,  s.  2, 
A  clerk  in  the  police  Magistrate's  office  having 
been  convicted  under  s.  2  of  Act  XLVIII  of 
1860  as  a  person  employed  in  a  police  office,  a  rule 
for  quashing  the  conviction  was  made  absolute. 
Held,  that  the  words  "  Police  Office  "in  s.  2, 
Act  XLVIII  of  1860,  did  not  apply  to  a  Police 
Magistrate.     In  re  Judoo  Nath  Mookerjee 

Bourke  O.  C.  186 


2. 


Power  of  Magistrate — Beng. 


Act  IV  of  1866,  s.  26— Penal  Code  [Act  XLV  of 
1860),  s.  116.  A  police  Magistrate  had  power  to 
convict  summarily,  under  Bengal  Act  IV  of  1866, 
8.  26,  for  an  offence  punishable  under  s.  116  of 
the  Penal  Code.     Queen  v.  Mahbub  Kecan 

1  B.  L.  R.  O.  Cr.  39 

POLICE  OFFICER. 

See  Arrest — Criminal  Arrest. 

I.  L.  R.  27  Calc.  457 
See  Escape  from  Custody. 

6  C.  W.  N.  33T 

See  Gambling — Bom.  Act  IV  of  1887. 

I.  L.  R.  26  Bom.  533 

See  Madras  Abkari  Act,  s.  26. 

I.  L.  R.  9  Mad.  97 

See  Malicious  Search. 

I.  L.  R.  27  Bom.  590 

See  Penal  Code.  s.  221. 

I.  L.  R.  3  All.  60 

confessions  and  statements  to — 

See  Confession — Confessions  to  Police- 
officers. 
See  Defamation     I.  L.  B.  28  Cale.  794 

See  Evidence — Criminal  Cases — Police 
Evidence,  Diaries,  Papers  and  Re- 
ports I.  L.  R.  28  Calc.  34a 

See  Ev^iDENCE — Criminal  Cases — State- 
ments TO  Police  Officers. 

See  False  Evidence — Fabricating 
False  Evidence. 

I.  L.  R.  28  Calc.  34a 
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POLICE  OFFICER— con/rf. 


—  detention  by — 

See  CALcrTTA  Police  Act  (Bex.  Act  IV 
OF  1866),  s.  99  (i)  .      7  C.  W.  N.  883 

—  duty  of— 

See  Abetmest    .    L  L  E.  20  Bom.  394 

—  liability  of— 

See  CoMPEKSATiox — CRmrs-Aii  Cases — 
To  Accused,  ox  Dismissal  of  Com- 
PLAi>-T  L  li.  R.  26  Bom.  150 

iSee  CPiCM  Act,  s.  9. 

I.  li.  R.  24  Calc.  691 

See  Wkosgftl  CosrrKEiiEsr. 

L  L.  R.  19  Bom.  72 

—  resistance  and  obstruction  to — 

See  Bengal  Excise  Act,  1878,  s.  4. 

I.  li.  E,  24  Calc.  324 

See  Pesal  Code,  s.  186. 

L  L  R.  24  Calc.  320 

See  Pexal  Code,  s.  332. 

L  L.  R.  18  All.  246    j 

See  Sentexce — CuMULAm'E   Sestexces.    ! 
I.  li.  R.  19  Calc.  105    | 

See  Thttmb  Impbessioxs.  l 

I.  L.  E.  30  Calc.  97   | 
See  Wboxgftx  Restbaixt. 

I.  li.  R.  12  Bom,  377 


—  search  by — 

See  Tbespass     .    I.  L.  R.  36  Calc.  433 

—  special — 

See  Police  Act  {V  of  1861),  ss.  17.  19. 

I.  Ij.  B.  28  Calc.  411 


trespass  by — 

iSee  ToKT 


18  C.  W.  N.  485 


L  Powers  of  arrest — Torture — 

Detention  of  prisoners.  Erposition  of  a  police 
ofl&cer's  power  of  arrest  and  detention  of  accused 
persons  and  witnesses,  with  a  view  to  the  suppres- 
sion of  the  practice  of  torture.  Queen  v.  Behaby 
Sdsgh  .  .  7  W.  R.  Cr.  3 


2. 


Powers  in  discharge   of  his 


duties — Rioting.  Where  a  man  is  grievously 
wounded  in  a  riot,  the  police  are  bound  to  act  with- 
out taking  into  consideration  who  was  the  aggress- 
ing party.  In  the  discharge  of  their  duties  and  in 
the  absence  of  any  proof  that  they  exceeded  their 
duty,  the  police  were  held  entitled  to  the  protection 
of  the  Court.     Qxteen  v.  Damoo  Singh 

8W.R.Cr.  36 

3.  Liability  of  Police  officer — 

Penal  Code,  s.  79 — Criminal  Procedure  Code,  1S61, 
8.  100,  d.  5 — Illegal  arrest  by  police  officer.  The 
general  exception  provided  by  s.  79  of  the  Penal 
Code,  and  the  power  conferred  by  cl.  5,  s.  100  of  the 


POLICE  OFFICER— <on<:W. 

Code  of  Criminal  Procedure,  was  held  not  to  protect 
a  police  officer  who  did  not  act  in  good  faith,  that 
is,  with  due  care  and  intention.  O.  5,  s.  100,  Code 
of  Criminal  Procedure,  refers  to  property  which  is 
proved  to  have  been  stolen,  and  not  to  anything 
which  a  police  officer  may  choose  to  imagine  has 
been  stolen.  Sheo  Subxtk  Suhai  r.  Mahomed 
Fazil  Khak  .         .        10  W.  R.  Cr.  20 

POLICE  REPORT. 

See    Complaint — Institution    of    Com- 
plaint. AND  Xecessaby  Peelimtnabies. 
I.  L.  R.  14  Calc.  707 
I,  L.  R.  29  Calc.  410 
26  Bom.  150 
5  B.  L.  R.  274 
8  Bom,  Cr.  113 
4  C.  W.  N.  242 

See  Cbiminal  Peoceduee  Code,  s.  145. 

U  C.  W.  N".  835 

See  EvuiENCE^^EiMiNAL  Cases — 
Police  Evidence,  Diabies,  Papebs 
AND  Repobts. 

See  Evidence  Act.  s.  74. 

I.  L.  R.  20  Mad,  189 

See  Magistbate — Powees  of  Magis- 
tbate  L  L.  R.  29  Calc.  885 

See  Xuisance — Under  Criminal  Pro- 
cedure Code    .     3  B.  L.  R.  A.  Cr.  4 

See    Possession,    Order    of    Criminal 

CoxTRT  AS  to — Likelihood  of  Breach 

of  the  Peace  .     I.  L.  R  7  Calc.  46 

I.  L.  R.  13  Calc.  175 

L  L.  R.  20  Calc.  513 ;  520 

6  C.  W.  M".  340 

See  Kecognizance  to  keep  Peace — 
Credible  Information. 

10  W.  R  Cr.  41 

4  B.  L.  R.  F.  B.  46 

12  W.  R.  Cr.  60 

21W.  R.  Cr.  28 

POLICY  Oi!"  INSURANCE. 

See  Bill  of  Lading. 

I.  L.  R.  30  Calc.  583 

See  Insolvency — Property*  acquired 
AFTER  Vesting  Order. 

I.  L.  R.  18  Mad,  24 

See  Insurance. 

See  Marine  Insurance. 

L  L.  R.  36  Calc.  516 

See  Stastp  Act,  1869,  ss.  34.  41. 

L  L.  R.  3  Calc.  847 

See  Stamp  Act,  1879,  s.  3,  cl.  15. 

L  L.  R.  19  Calc.  499 
L  L.  R.  19  Bom,  130 
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POIilTICAIj  AGENT. 

certificate  of- 


See  Certificate  of  Administbatiobt — 
Effect  of  Certificate. 

I.  li.  R.  19  Bom.  145 

See  Certificate  of  Administration — 
Right  to  Sue  or  Execute  Decree 
without  Certificate. 

I,  L.  R.  17  Mad.  14 

See  Jurisdiction  of  Criminal  Court — 
General  Jurisdiction. 

I.  L.  R.  13  Mad.  423 
I.  L.  R.  24  AIL  256 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
ONE  District — Kidnapping. 

I.  L.  R.  19  All.  109 
Court  of— 

See  Execution  of  Decree — Application 

FOR  Execution  and  Power  of  Court. 

I.  li.  R.  17  Bom.  162 

order  made'by,  in  his    executive 


capacity — 

^ee  Judicial  Officers.  Liability  op. 

7  B.  L.  R.  452  note 

POIiITICAI,  JURISDICTION. 

See  Privy  Council. 

I.  L.  R.  33  Calc.'219 

POLITICAIi  PENSION. 

See  Pensions  Act,  1871.  s.  11. 

I.  li.  R.  31  All.   382 
POLITICAL    RESIDENT       AT       ADEN, 
COURT  OF. 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  only  partly  in 
one  District — Murder. 

I.  li.  R.  10  Bom.  258,  263 

1       See  Transfer  of  Criminal  Case — Gene  - 

RAL  Cases     .       I.  L.  R.  10  Bom.  274 

POLL. 

See  Company — Meetings  and  Voting. 

I.  L.  R.  15  Bom.  164 
POLYGAMY. 

See  Brahmo  Samaj. 

I.  L.  R.  28  Bom.  597 

PORAMBOKE    LANDS. 

— Water    in     poraniboke 

lands  not  Sircar  water.  Water  in  poramboke 
lands  belonging  to  mirasidars  cannot  be  said  to  be 
Sircar  water  and  taxed  as  such.  Natesa  Gramani 
V.  Venkatarama  Reddi  (1907) 

I.  L  R.  30  Mad.  510 


PORT  COMMISSIONERS  ACT  (BENG. 
V  OF  1870).— concW. 

explained — Highway — Statutory     Road — Dedication 
— Pvblic    user — Animus  dedicandi — Power  to  dedi- 
cate,   whether  the    Port    Commissioners    have   any. 
Certain     lands     acquired   in    1874  for   "  a   public 
purpose  "  under  the  Land  Acquisition  Act  of  1870  in 
conjunction  with  the  Port  Commissioners'  Act  of 
1870,  were  conveyed  to  the  Port  Commissioners 
for  value  in  1876.     A  road  constructed  on  a  portion 
of  these  lands  was  used  by  the  general  public  from 
the  date  of  its  completion  in  1875  till  1881.     On 
the  Port  Commissioners  erecting  a  fencing  in  1903, 
obstructing  access  from  adjoining  premises  to  the 
road,  a  suit  was  instituted  by  the  owners  of  the 
adjoining  premises  for  the  declaration  of  a  private 
right  of  access  to  the  road  as  a  public  highway  and 
for  incidental   relief.     Held,  that  a  public  right  of 
way  may  be  created  either  by  Act  of  the   Legisla- 
ture or  by  dedication,  express  or  presumed  by  the 
owner  of  the   land,  to    the   general   public.     The 
acquisition    in   suit  did   not    create    any  public 
statutory  road.     The   declaration    of    a    *'  public 
purpose  "  did  not  make   the  road  a  public  road. 
The  "  public  purpose  "    was  under  s.    38   of   the 
Port   Commissioners'    Act   of    1870,  for  the  pur- 
poses of  that  Act.     By  the  conveyance  the   land 
became    vested    in    the   Port   Commissioners.     In 
order  to    constitute    a  valid    dedication    to   the 
public  of  a  highway,    by  the    owner    of    the    soil, 
there  must  be  an  animus  dedicandi,  of  which  user 
by  the  public  is  evidence  and  no  more.     Poole  v. 
Huskinson,  11  M.  &   W.  827,    followed.     Quoere : 
Whether  the    Port    Commissioners    had,    having 
regard  to  the  terms  of  their  Act,  power  to  dedicate. 
The    Grand  Junction  Canal    Company    v.     Petty, 
21   Q.   B.  D.    273,    referred    to.     Akshoy  Kumar 
Ghose    v.    Commissioners    of    the     Port     of 
Calcutta  (1906)        .        I.  L.  R.  33  Cale.  1243 
PORT   OF   CALCUTTA. 

— ; Limits  of  port— ^d  XXII  of  1855— 

Suit  for  damages  for  breach  of  contract.  P.  &  Co., 
agents  for  the  ship  F  A,  contracted  by  a  shipping 
order  with  G  for  freight,  with  option  to  G  to  can- 
cel the  contract  if  the  F  A  should  not  arrive  at  the 
port  of  Calcutta  by  the  15th  of  January.  On  that 
day  she  anchored  at  Atcheepore,  and  remained  there 
till  the  morning  of  the  16th.  G  refused  to  fulfil  the 
contract,  and  P  <&  Co.  sued  him  thereupon.  Held, 
that  there  is  no  custom  governing  the  construction 
of  the  words  "  the  port  of  Calcutta  "  in  shipping 
orders  ;  and  that  an  arrival  at  Atcheepore  is  not  an 
arrival  at  the  port  of  Calcutta.     Potter  v.  Gentle 

Bourke  O.  C.  41 

PORT   RULES  (BOMBAY). 

See  Shipping  Law — Collision. 

6  Bom.  O.  C.  98 


PORT  COMMISSIONERS  ACT    (BENG.        poRT  RULES  (CALCUTTA),  1856. 
V   OF  1870).  " 

ss.  5,  6,    31,   38,  S9— Land  Acquisi- 


tion Act  (X  of  1870) — Phrase  "  pvblic  purpose  " 


See  Shipping  Law — Collision. 

Bourke  Ad,  1  •  15 
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POET   TRUSTEES,  BOMBAY. 

See  Sale  of  Goods. 

I.  L  B.  17  Bom.  62 

PORTS  ACT   (XII   OF  1875),  s  22, 

See  Masteb  and  Servast. 

I.  li.  R.  9  Calc.  849 

PORTS  ACT  (X  OF  1889). 

1.  s.  6,  cL  ('k)— Rules  made  hy  Local 

Government — Boats  flying  and  not  flying  for  hire 
— Ultra  vires.  It  is  only  with  regard  to  boats 
plying  for  hire  that  s.  6  of  Act  X  of  1889  gives  the 
Local  Government  authority  to  make  rules. 
Rules  purporting  to  make  it  obligatory  on  boat 
ow-ners  to  ply  for  hire  are  uUra  lires.  Qceen- 
Emfress  v.  Thommayya  Chetti 

I.  li.  R.  17  Mad.  397 


2. 


SB.  6,   8  -  Order  purporting  to  be 

Act    by     Conservator    of    Port — Public 


under    the 

body  authorized  by  Legislature  to  make  rules,  zowers 
of — Delegation  of  power — Rules  made  by  Local  Gov- 
ernment. The  Conservator  of  the  Port  of  Nega- 
patam,  purporting  to  act  under  the  Indian  Ports 
Act,  s.  8,  made  and  published  an  order  that  when  a 
certain  flag  was  flying  at  the  signal  station,  all  boats 
returning  from  the  sea  should  cast  anchor  and 
not  come  inside  the  river.  The  Local  Govern- 
ment had  made  a  rule  with  reference  to  s.  6  {k) 
of  the  above  Act  requiring  boat  owners  to  "  carry 
out  at  all  times  all  orders  issued  by  the  Conservator 
in  connection  with  the  plying  of  their  boats,  and 
which  are  not  inconsistent  with  the  regulation 
issued  by  Government."  A  charge  was  brought 
against  two  persons,  being  the  owner  and  tindals 
of  licensed  cargo  boats,  for  neglecting  to  obey  the 
aforesaid  order,  and  they  were  convicted,  under  the 
Indian  Ports  Act,  s.  8  (2),  by  the  Conservator 
in  his  capacity  as  special  first  class  Magistrate. 
Held,  that  the  order  was  ultra  vires,  and  the  convic- 
tion was  accordingly  illegal.  Per  Curiam : — A 
public  body,  whether  the  Executive  Government 
or  a  corporation,  being  entrusted  by  the  Legis- 
lature with  the  duty  of  making  rules,  cannot 
relieve  itself  of  the  responsibility  and  depute 
other  agencies  to  discharge  the  duty.  Queen- 
Empress  v.  Marian  Chetti  I.  L.  R.  17  Mad,  118 

PORTS,  AND  PORT  DUES. 

See     Magistrate,     Jurisdiction     of — 
Special  Acts — Act  XXII  of  1855. 

5  Bom,  Cr.  14 

PORTUGUESE    CONVENTION  ACT  (IV 
OF  1880). 

See  Offence  on  the  High  Seas. 

I.  L.  R.  14  Bom.  227 

PORTUGUESE  SUCCESSION. 

See  English  Law — Primogeniture. 

5  Bom.  O.  C.  172 


POSSESSION. 

1.  Evidence  of  Possession 

2.  Evidence  of  Title 

3.  Nature  of  Possession    . 

4.  Adverse  Possession 

5.  Suits    based    on    Allegation    of 

Possession  ..... 

6.  Suits  for  Possession — 

(a)  Proof  of  Particular  Title     . 
(6)  Other  Suits  fob  Possession    . 

7.  Effect  of  Possession    . 

See  Adverse  Possession. 

See  Ben  AMI  Transaction. 

9  C.  W.  N.  89 

See  Bengal  Survey  Act,  s.  62.- 

8  C.  W.  N.  876 

Act    (VIII    of 
12C.  W.N.  8 


CoL 
9635 

9538 

9546 

9552 

9567 

9568 
9573 
9578 


See    Bengal    Tenancy 
1885),  s.  106     . 

See  Bengal  Tenancy  Act,  s.  149. 

8  C.  W.  N.  248 


See  C^HAUKiDARi  Chakrax  L.\nds. 
L  li.  R.  35  Calc. 


346 


See  Civil  Procedure  Code,  1882,  ss.  13' 
43. 

See  Civil  Procedure  Code,     18S2,     s. 

335.         .         L  li.  R.  32  Bom.  404  : 

12  C.  W.  N.  U5 

See  Claims  to  Attached  Property. 

See  Court-fee  .     I.  L.  R.  31  Calc.  511 

See  Court-Fees  Act  (VII  of  1870),  s.  7. 
12  C.  W.  N.  990 

See  Criminal  Procedure  Code,  ss.  145, 
146. 

See  Decree — Construction  of  Decree 
— Possession. 

See  Decree — Form  of  Decree — Pos- 
session. 

See  Dispossession. 

See  Evidence — Civil  Cases — Miscel- 
laneous Documents — Possession, 
Fact  of        .  4j[B.  L.  R.  F.  B.  97 

9  W.  R.  79 

See  Execution  of  Decree — Mode  of 
Execution — Possession. 

See  Hindu  Law    .         .     10  C.  W.  N.  1 

See  Joint  Trial  I.  L.  R.  31  Calc.  1007 

See  Jurisdiction  I.  L.  R.  32  Calc.  602 

See  Jurisdiction  of  Magistrate. 

I.  L.  B.  32  Calc.  287 

See  Landlord  and  Tenant — Obliga- 
tion of  Landlord  to  give  and  main- 
tain Tenant  in  Possession. 
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POSSESSION— con<d. 

See  Landloed  and  Tenant. 

I.  L.  R.  32  Gale.  41 ;  51 ;  856 

See  Land  Reoistration  Act  (Bengal 
Act  VII  OF  1876). 

I.  L.  E.  35  Gale.  120 

See  Limitation  Act,  1877,  s.  2. 

10  G,  W.  IS.  1065 

See  Limitation  Act,  1877,  Sch.  IT, 
Art.  118       .       I.  L.  R.  25  Bom.  26 

See  Limitation  Act  (XV  of  1877),  Art. 
136,  Art.  138. 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
141. 

See  Limitation  Act,  Sch.  II,  Art.  142. 

10  G.  W.  IS.  630 

See  Limitation  Act,  1877,  Art.  144  (1859, 
s.  1,  CL.  12) — Adverse  Possession. 

I.  li.  R.  28  All.  439 

See  Mahomedan  Law — Gift. 

I.  L.  R.  31  Gale.  319 

See   Mahomedan   Law — Trust — Gift. 

I.  L.  R.  29  Bom.  267 ;  428 

See  Mesne  Profits — Assessment  in 
Execution,  and  Suits  for  Mesne 
Profits         .    I.  L.  R.  29  Gale.  622 

See  Mortgage    .         .    10  G.  W.  U".  77 

See  Mortgage — Possession  under  Mort- 
gage. 

See  Onus  of  Proof — Limitation  and 
Adverse  Possession. 

See  Onus  of  Proof — Possession  and 
Proof  of  Title. 

See  Opium  Act,    1878,  s.  9,  cl  (c). 

9  G.  W.  W".  719 

See  Ownership    I.  L.  R.  33  Bom.  712 

See  Partition  .   I.  L.  R.  35  Gale.  961 

See  Partnership  Property. 

I.  li.  R.  32  Gale.  249 

See  Registration. 

I.  L.  R.  29  Bom  42 

See  Resistance  or  Obstruction  to  Exe- 
cution OF  Decree. 

See  Right  of  Occupancy — Acquisition 
OF     Right — Mode     of     Acquisition. 

See  Specific  Relief  Act.  1877,  s.  9. 

13  G.  W.  N.  303,  305 

See  Suit    .   I.  L.  R.  31  Gale.  319  ;  511 ; 
647  ;  681 ;  1007 

See  Title — Evidence  and  Proof  of 
Title — Long  Possession. 

See  Transfer  of  Property-  while 
Transferer  is  out  of  Possession. 


See  Trespass 


I.  L.  B.  36  Gale.  28 


POSSESSIOIsT— cowfrf. 

See  Under-Raiy'at,  Heir  op. 

I.  li,  R.  31  Gale.  757 
See  Wrongful  Possession. 

I.  L.  R.  4  Gale.  566 

adverse  possession — 

See  Adverse  Possession. 
See  Benami  Transaction. 

I.  L.  R.  28  Gale.  370 
See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledgment 
OP  Tenancy-  by  payment  of  Rent. 

I.  L.  R.  26  Bom.  410 
See  Limitation  Act,  1877. 

I.  li.  R.  29  Gale.  518 
See  Limitation  Act,  1877,  Sch.  II,  Art. 
144 — Adverse  Possession. 

See  Mortgage — Redemption — Right  op 
Redemption       .         6  G.  W.  W.  601 

See  Onus  of  Proof — Limitation     and 
Adverse  Possession. 

as  evidence  of  notice  — 

See    Registration   Act    (III    of    1877),. 
ss.  50  AND  17   .  I.  Ii,  R.  27  Bom.  452 

by  parent,  continuance  of— 

<See  Kidnapping  .  I.  L.  R.  24  Mad.  284 

common  object    to   maintain,    if 


unlawful — 


See  Penal  Code,  s.  141  (4). 

13  G.  W.  N.  677  ;  801 

—  constructive  or  symbolical — 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
144 — Adverse  Possession. 

I.  Ii.  R.  18  Gale.  520 

1  G.  W.  N".  569 

I.  Ii.  R.  16  Bom.  722 

I.  Ii.  R.  18  Bom.  37 

I.  Ii.  R.  19  Bom.  620 

I.  Ii.  R.  25  Bom.  358 

I.  L.  R.  24  Caie.  715 

I.  L.  R.  19  All.  499 

I.  L.  R.  21  All.  269 

See    Resistance    or     Obstruction     to 
Execution  of  Decree. 

I.  L.  R.  25  Bom.  478 

See  Specific  ReLief  Act,  s.  9. 

I.  Ii.  R.  14  Gale.  649 

I.  Ii.  R.  18  Gaie.  80 

I.  L.  R.  19  Gaie.  544 

—  delivery  of— 

See  Hindu  Law — Gift — Requisites  foe 
Gift. 

See  Mahomedan   Law — Gift — Validity. 

See  Vendor  and  Purchasee — Comple- 
tion OF  Transfer. 
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FOSSIiSSlOlir—confd. 
-  discontiniiance  of — 

See  LnnTATioN  Act,    1877,  III,   Sch.  II, 

Art.  142. 
See  Vexdoe    aitd    Ptjbchaseb — Posses- 
sion. 

disturbance  of — 


See  Laxdloed  a>T)  Tenant — 

Obugation    op  Landlord     to    give 

and  maintain  Tenant  in  Possj:s- 

sioN      .       I.  li.  R.  28  Calc.  188 

Liability  fob  Rent  .  5  C.  W.  N.  353 

for     purposes    of   notice,    when 

equivalent  to  registration — 

See    Registeatiok   Act    (III    of    1877), 
ss.  49  AND  50  I.  li.  R.  27  Bom.  408 

long— 

See  Landlord  and  Tenant — Nature  of 

Tenancy   .  L  L.  R.  28  Calc.  738 

5  C.  W.  N.  846 


—  obstruction  of— 

See  Practice — Civil  Cases — Sale  by 
Receiver       .     L  L.  R.  21  Calc.  479 

See  Resistance  or  Obstruction  to 
Execution  of  Decree. 


—  of  explosive  substances — 

See  Explosive  Substances    Act,    1908, 
ss.  4,  5,  6  13  C.  W.  N.  861 

—  of  goods — 

See  Bailment         .      5  B.  L.  R.  Ap.  31 
See  Contract  Act,  s.  108. 

12  B.  L.  R.  42 
I,  L.  R.  11  Bom.  704 

See  CoNTBACT  Act,  s.  1.78. 

I.  L.  R.  4  Calc.  497 

I.  li.  R.  3  Calc.  264 

I,  L.  R.  24  Bom.  458 

See  Insolvehcy — Order    and    Disposi- 
tion. 

—  of  illicit  opium — 

See  Opium  Act  (I  of  1878),  s.  9. 

I.  li.  R.  25  AIL  262 


See  Opium 


L  li.  R.  36  Calc.  1016 


of  land,  onus  of  proof  of— 


POSSESSION— conf^f. 
suits  for- 


esee L'nt-awful  Assembly. 

5  C.  W.  N.  368 
_  _    of  Receiver— 
See  Receiver    .  I,  L.  R.  30  Calc.  593 

physical — 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
10        .  I.  li.  R.  24  AH.  17 


See  Bengal  Rent  Act,  1869,  s.  27. 

See  Bengal  Tenancy  Act — 

s.  50  7  C.  W.  N.  132 

ss.  101  TO  111  A  I.  li.  R.  28  Calc.  28 

s.  184  AND  Sch.  III. 

L  L.  R.  28  Calc.  86 

See   Co-SHARER — Suits    by    Co-sh.\eebs 

WITH  RESPECT  TO  THE  JoiNT  PROPERTY- 

See  Estoppel    .     I.  L.  R.  36  CaxC.  920 
See  HtNDU  Law — Joint  Family — Suits 

FOB    P'jSSESSION. 

See  Landlord  and  Tenant — Transfer 
BY  Tenan-t  .      6  C.  W.  N.  919 

See    LnriTATiON   Act,    1877,    Sen.    II — 
Art.  9     .         .         7  C.  W.  N.  218 

Art.  14  .         I.  li,  R.  29  Caic.  367 

Art.  47  .  I.  L.  R.  25  Bom.  82 
Art.  91  .  .  6  C.  W.  N.  863 
Arts.  120  and  144. 

I.  li.  R.  26  Mad.  113 

Arts.  136  to  13S  and  144. 

I.  li.  R.  25  Bom.  275 

Art.  139      .   I.  Ij.  R.  25  Mad.  452 

Art.  141    .       I.  L.  R.  25  AIL  435 

Art.  144 — Adverse  Possession. 

See    ilAMLATDAR,    JURISDICTION    OF. 

I.  li  R.  26  Bom.  353 

See  Mortgage — Construction. 

L.  R.  30  I   A.  54 

See  Parties — Parties  to  Suits — 

Mortgages.  Suns  concerning 

7  C.  W.  N.  11 

RECEn-EB  .       5  C.  W.  N.  27 

See  Remand    .      L  L.  R.  34  Caic.  996 
See    Resistance    ob    Obstruction    to 
Execution  of  Decree. 

I.  L.  R.  27  Bom  302 

See   Right    of   Suit — Possession,    Suit 

FOR. 

See  Sale  in  Execution  of  Decree — 

SETTING    aside   SaLE GENERAL  CaSES. 

L  li.  B.  29  Caic.  682 

See  Specific  Relief  Act,  1877,  s.  9. 

See  Title — Miscellaneous  Cases. 

I.  li.  R.  25  Mad.  448 

See  Variance  between  Pleading  and 
Proof — Special  Case — Possession, 
Suit  for. 

-without  lease — 


See  Landlord  and  Tenant. 

I.  li.  R.  31  AIL  276 
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POSSESSION— con^f/. 

1.  EVIDENCE  OF  POSSESSION. 

1.  Statement  as  to  fact  of  pos- 
session— Evidence.  A  statement  by  a  witness 
that  a  party  was  in  possession  is,  in  point  of  law, 
admissible  evidence  of  the  fact  that  such  party  was 
in  possession.     Maniram  Deb  v.  Debt  Charan  Deb 

4  B.  L.  E.  F.  B.  97  :  13  W.  K.  F.  B.  42 

2.  Ads    of     owner- 

vhip.  A  witness 's  statement  that  a  party  "  is  in 
possession  "  is  no  evidence  of  the  fact.  The  ques- 
tion of  possession  is  a  mixed  one  of  law  and  fact, 
and  the  evidence  produced  must  give  the  various 
acts  of  ownership  which  go  to  constitute  possession 
so  that  the  Court  may  arrive  at  its  own  conclusion. 
IsHAX  Chander  Behara  v.  Ram  Lochan  Behara 

9  W.  R.  79 

3.  Visiting  and  making  use  of 

house — Possessio7i  as  of  righf.  Occasionally  visit- 
ing and  making  use  of  a  house  is  ample  evidence  of 
possession,  vinless  shown  to  have  been  done  by  the 
claimant  in  the  capacity  of  a  visitor,  and  not  in  his 
own  right.  Unttnto  Ram  Seal  v.  Brojo  Bullub 
Seal 11 W.  R.  138 

4.  Acts  of  ownership— Ommion. 

1o  show  acts  of  ownersJii j-j.  In  special  appeal,  the 
High  Court,  held  that  evidence  which  did  not  allude 
to  any  specific  acts  of  owTiership  was  not  sufficient 
evidence  to  prove  possession.  The  finding  of  the 
-fact  of  possession  by  the  lower  Appellate  Court 
upon  such  evidence  reversed  on  special  appeal. 
Jagabandhu  Das  Gajendra  Mah apatra  v.  Dina- 
BANDHT}  Das  Gajendra  Mahapatra 

2  B.  L.  R.  Ap.  30 

5. S^iit   for   recovery 

■of  forest  land  from  Government.  Where  a  tract 
of  land  with  a  defined  boundary  has  been  through- 
out claimed  by  a  person  as  ow  ner,  and  acts  of  owner- 
ship have  been  done  on  various  portions  of  it,  such 
acts  may  be  accepted  as  evidence  of  the  possession 
of  the  whole  tract.  Bhaskarappa  v.  Collector  of 
North  Kanara,  I.  L.  R.  3  Bom.  452,  distinguished. 
Sivasubramanya  v.  Secretary  of  State  for 
India  .         .         .     I.  L.  R.  9  Mad.  285 

6.  Thakbust    a,^a.T A— Boundary, 

question  of.  A  thakbust  award  of  boundary  would 
in  any  case  be  material  evidence  of  possession. 
Prahlad  Sen  v.  Rajendra  Kishore  Stxgh 

2  B.  li.  R.  P.  C.  Ill,  137  :    12  W.  R.  P.  C.  6 
11  Moo.  I.  A.  293 

7.  Survey    proceedings— (Swroey 

hy  revenue  authorities — Records  in  Government  maps. 
Plaintiff  sued  in  1876  to  recover  certain  alluvial 
lands  which  had  been  in  existence  over  twelve 
years,  together  with  recent  accretions  thereto  which 
he  alleged,  appertained  to  his  talukh.  The  alluvial 
land  had  been  surveyed  by  the  revenue  authorities 
in  1863  as  appertaining  to  no  permanently-settled 
estate,  and  claimed  by  the  Government.  The 
plaintiff's  predecessor,  however,  subsequently  in 
1864  laid  claim  to  the  lands  ;  and  the  Collector, 
abandoning  the  claim  of  Government  recorded  him 
IB  the  Government  maps  and  papers  as  proprietor 


POSSESSION"- conirf. 

1.  EVIDENCE  OF  POSSESSION— con^c/. 
in  possession.  Held,  that,  although  the  fact  of  the 
land  having  been  measured  by  the  revenue  author- 
ities as  appurtenant  to  a  certain  talukh  is  primd 
facie  evidence  of  possession  of  that  land  at  the  time 
of  the  survey,  no  presumption  from  the  survey 
proceedings  could  arise  in  favour  of  the  plaintiff  in 
1863.     Kussessxjr  Roy  v.  JoGGODisHmiY 

7  C.  L.  R.  269 


8. 


Measurement     of 


lajrhd  hy  Government  officers.  The  evidence  of  Gov- 
ernment having  sent  its  officers  to  measure  the 
land  and  to  surround  it  with  pillars  is  the  very  best 
evidence  of  possession  of  a  lately-formed  chur. 
Collector  of  Furreedpore  v.  Kalee  Doss 
Hazrah  .         .         .         .     17  W.  R.  195 


Decree   for    rent— Subsequent 


9.  

suit  for  possession.  A  decree  against  the  registered 
tenant,  in  a  suit  for  rent  against  him  and  another, 
is  not  conclusive  evidence  of  the  possession  of  such 
tenant,  as  between  him  and  the  other,  in  a  subse- 
quent civil  action.  Htjrro  Nath  Bhuttach  arjee 
V.  Harvey  .         .         .  25  W.  R.  23 

10. Receipt  of  vent— Failure   to 

show  collection  of  rent  for  portion  of  property.  Re- 
ceipt of  rent  is  good  evidence  of  possession,  but  it 
does  not  necessarily  follow  that  a  party  in  posses- 
sion has  been  disturbed  because  he  cannot  prove 
that  he  has  collected  rent  of  a  particular  portion 
of  the  property.  Pudar  Bindoo  Mahanjee  v. 
Mohesh  Chunder  Sen  .     20  W.  R,  183 

Receipt  of  rent  is  only  evidence  of  possession. 
Abdool  Ali  v.  Abdoor  Rtjhman  .  21  W.  R.  429 


11-  - Receipt  for  revenue.  Pos- 
session of  receipts  for  Government  revenue,  though 
evidence  of  possession  does  not  prove  it.  Lallee 
Singh  v.  Amrit  Kooer      .         .     17  W.  R.  490 


12. 


Registration     of    tenure — 


Suit  for  possession — Registration  under  Beng.  Act 
VIII  of  1876.  Qucere  .  Whether,  in  a  suit  founded 
upon  possession  alone,  or  in  which  the  relief  sought 
depends  solely  upon  possession,  registration  under 
Bengal  Act  VII  of  1876  ought  not  to  be  treated  as 
prima  facie  evidence  of  actual  possession  at  the  date 
when  the  registration  was  effected.  Ram  Bttshan 
Mahto  v.  Jebli  Mahto     .  I.  L.  R.  8  Calc.  853 

13. Decision  of  Col- 
lector—Beng.  Act  VII  of  1876,  s.  55.  Per  Garth, 
C.J.—Semhle  :  That  s.  55  of  Bengal  Act  VII  of 
1876  constitutes  the  Collector  a  competent  Court 
under  particular  circumstances  for  determining  as 
between  two  disputants  the  question  of  possesaion, 
and  his  recorded  decision  upon  that  question  in  the 
register  might  be  evidence  of  the  fact  of  possession 
as  between  those  to  parties.  Ram  Bushan  Mahto 
v.  Jebli  Mahto,  I.  L.  R.  8  Calc.  853,  explained. 
Saraswati  Dasi  v.  Dhanpat  Singh 

I.  Ii.  R.  9  Calc.  431 :  12  C.  L.  R.  12 

14.  Finding  as  to   possession —       i' 

Mamlatdar — Magistrate — Criminal  Procedure  Code, 
1872,  s.  530 — Irregularity  in  taking  possession. 
A  Mamlatdar's   finding   as  to  the   point  of   actual 
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POSSESSION— confaf. 

1.  EVIDENCE  OF  POSSESSION— confa/. 

possession  s  not  conclusive.  A  Magistrate's  find- 
ing is  conclusive  under  s.  530  cf  Act  X  of  1872. 
Lnxu  V.  AxxAji  Parashram 

I.  li.  R.  5  Bom.  387 


15. 


Dispute     as     to 


possession  between  purchaser  from  heir  and  grantees 
from  widows — Efftct  of  decision  of  Magistrate 
as  to  possession.  In  a  former  suit  appellant  sought 
as  purchaser  from  the  heir  to  a  former  proprietor  to 
establish  her  mokurari  right  to  certain  lands  as 
against  the  grantees  from  the  widows  of  such  pro- 
prietor, upon  the  death  of  the  last  surviving  widow. 
She  obtained  a  decree  establishing  such  right, 
and,  on  proceeding  to  take  out  execution,  was  op- 
posed by  the  respondents,  who  claimed  the  lands  as 
being  a  patni  tenure  which  had  been  sold  by  auction 
for  arrears  of  rent  due  by  B  S,  the  former  patnidar, 
and  which  had  been  purchased  by  K  B  and  H  B, 
who  had  granted  a  dar-patni  of  the  same  to  the  re- 
spondents in  1849.  In  1841  there  was  a  proceeding 
before  the  Magistrate  as  between  the  grantees  of  the 
dar-mokurari  right  under  the  widows  and  B  S,  the 
patnidar,  the  result  of  which  investigation  was  that 
the  ^lagistrate  quittetl  the  former  in  possession  as 
dar-mokuraridars  under  the  widows,  and  ordered 
the  patnidar  to  institute  a  suit  in  the  Civil  Court  to 
enforce  his  claim,  which  suit  was  never  brought. 
The  claim  of  the  respondents  was  tried  as  a  regular 
suit  between  the  objectors  (respondents)  as  plaintiffs 
and  the  decree-holder  (appellant)  as  defendant,  and 
was  decided  in  favoxu-  of  the  respondents  in  the 
lower  Courts.  On  appeal  to  the  Privy  Council, 
their  Lordships  held  that  the  proceeding  in  1841 
v%as  conclusive  of  the  present  case,  as  showing  that 
the  actual  possession  then  was  in  the  grantees  of  the 
widows  ;  that  it  was  in  the  highest  degree  impro  - 
bable  that  they,  having  established  their  possessory 
right  against  B  S,  would,  without  a  struggle,  have 
allowed  themselves  to  be  tiimed  out  of  possession 
by  their  relatives  as  purchaser  of  the  same  B  S's 
right  ;  that  the  possession  of  the  grantee  was  ob- 
tained and  continued  under  the  widow's  title,  and 
was  referable  solely  to  the  title  which  was  now 
vested  in  the  appellant ;  and  that  the  right  of  the 
appellant  should  in  nowise  be  affected  by  the 
acquisition  of  the  patni  title  in  1849.  Sheroo 
CooMAREE  Debia  V.  Keshtjb  Chinder  Bosoo 

18  W.  E.  P.  C  1 

16. Presumption  of  possession 


— Evidence  of  possession  of  certain  specific  property 
treated  as  evidence  of  possession  as  regards  an  ap- 
pendage to  such  property,  though  no  definite  acts  of 
possession  were  proved  as  regards  the  appendage — 
LimHation.  Where,  on  the  right  to  the  produce  of 
certain  trees  being  called  in  question,  it  was  found 
that  the  plaintiffs  had  not,  for  twelve  years  previous 
to  the  filing  of  the  suit,  done  any  specific  acts  indi- 
cating directly  their  possession  of  the  trees,  but  that 
the  trees  nevertheless  grew  out  of  a  wall  which  sur- 
rounded a  garden  in  possession  of  the  plaintiffs,  it 
was  held  that  the  possession  of  the  garden  imported 
possession  of  the  garden  wall  and  of  the  trees  spring- 


POSSESSION— cofi^rf. 

1.  E\^DENCE  OF  POSSESSION— <onc/d. 

ing  out  of  the  wall,  and  that  the  suit  was  not  barred 
by  limitation.  Rajkumar  Boy  v.  Gobind  Chunder 
Roy,  I.  L.  R.  19  Calc.  660  ;  Asghar  Reza  v.  Mehdi 
H ossein,  I.  L.  R.  20  Calc.  560 ;  and  Mohima 
Chunder  Mozoorndar  v.  Mohesh  Chunder  Xeog'ti, 
I.  L.  R.  16  Calc.  473,  referred  to.  Iqbal  Husen 
f.  Na>*d  Kishore  (1902)  .     I.  L.  R.  24  AIL  294 

2.  EVIDENCE  OF  TITLE. 
1.  Evidence  of  possession  and 


enjoyment.  E\idence  of  possession  and  enjoy- 
ment for  a  series  of  years  is  of  itself,  if  unanswered, 
cogent  evidence  of  title.  Bageam  v.  Coixectok 
OF  BHrLLooA.  Collector  of  RryGPOEE  v.  Ram 
Jadub  Sein  .    W.  R.  1864,  243 

Collector  of  Baeeilly  v.  GnrsEE  Ram 

1  Agra  260 
KniPA  Shttnkue  v.  Pal  Paxdey 

1  Agra  Rev.  47 

RrxG  Lall  Misser  v.  Rugoobur  Singh 

9  W.  R.  16» 

DlXOBUXDHOO   SUHAYE    V.    CorRT   OF   WaEDS 

11  W.  R.  347 

Ramrudeegowda  v.  Dessai  Sahib 

17  W.  R.  P.  C.  8 

2.  Onus   of    proof — 

Person  out  of  possession.  Possession  is  evidence  of 
title,  and  is  primarily  exclusive.  It  is  for  him  who- 
impugns  this  exclusive  title  to  show  that  the  pos- 
session arose  in  some  way  which  has  preserved  his 
own  right.  In  every  case  the  person  who  has  been 
out  of  possession  for  more  than  twelve  years  must 
make  out  some  prima  facie  title,  and  some  agree- 
ment or  acknowledgment  of  that  title,  such  that 
possession  is  deprived  of  its  ordinary  effect  through 
being  held  on  a  joint  right  or  a  subordinate  light- 
Ramchaxdra  Naraya>-  v.  Narayax  Mahadev 

I.  li.  R.  11  Bom.  216 

See  Tatya  v.  Anaji 

I.  L.  R.  11  Bom.  220  note 

and  ViTHOBA  v.  Narayax 

I.  L.  R.  11  Bom.  221  note 

3.  Length  of  possession. 
Possession  need  not  be  long  in  order  to  be  some  evi- 
dence of  title.  Pttrax  CnrxDER  Mookerjee  v. 
Protap  Nabatn-  Paul       .         .         9  W.  R,  120 

Proof     of    possession     and 


forcible  dispossession— Onw-s  of  proof.  Pos- 
session is  evidence  ol  title,  and  if  a  plaintiff  proves 
that  he  had  possession  and  that  the  possession 
has  been  forcibly  disturbed  by  defendant,  he 
makes  out  a  prima  facie  title  which  it  is  for  defend- 
ant to  rebut.  Ayesha  Beebee  v.  Kanhye 
Moll  AH  .         .  .     12  W.  R.  146 

5.  Effect  of  possession  as  evi- 
dence of  title — On  us  of  proof.  Possession,  except 
where  it  is  of  such  a  length  and  character  as  of 
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itself  to  constitute  title,  is  merely  evidence  of  title 
and  is  so  only  because  undisturbed  possession  with- 
out anything  more  is  presumed  to  be  referable  to 
rightful  title  and  to  absolute  ownership  :  it  is  open 
to  £he  other  side  to  show  that  such  ■primd  facie 
presumption  is  ill-founded.  Kalee  Chundbr  Sein 
V.  Adoo  Shaikh        .         .         .         9  W.  R.  602 


6. 


Presumption.      A 


person  in  possession  of  property  ought  to  be  pre- 
sumed to  be  in  lawful  possession  until  the  contrary 
be  shown.  Beyond  this,  possession  is  only  evidence 
to  be  taken  conjointly  ^^•ith  other  evidence  to  estab- 
lish or  impugn  a  title.     Selam  Sheikh  v.  Baido- 

NATH  GHATAK 

3  B.  L.  R.  A.  C.  312  :  12  W.  R.  217 

Ejectment.      Pos- 


session is  evidence  of  title,  and  gives  a  good  title 
against  a  wrong-doer ;  but  a  person  who  has  not 
had  possession  cannot,  without  proof  of  title,  turn 
another  out  of  possession,  even  though  that  other 
may  have  no  title  ;  for  possession  is  a  good  title 
against  anj'^  one  who  cannot  prove  a  better.  Clarke 
V.  Bindabun  Chunder  Sircae 

Marsh.  75  :  VT.  R.  F.  B.  20 
1  Ind.  Jur.  O.  S.  97  :  1  Hay  137 

8.  Title  by  possession— J?jgrA<  to 

retain  possession.  In  India  the  title  of  possession 
must  prevail  until  a  good  title  is  sho^\■n  to  the  con- 
trary.    Pedda  Vekkatapa  Naidoo  r.  Aroovala 

ROODRAPA   NaIDOO 

6  W.  R.  P.  C,  13 :  2  Moo.  I.  A.  504 

Wise  v.  Brojendra  Coomar  Roy 

18  W.  R.  P.  C.  91 


9. 


Right    to     retain 


possession.  A  person  in  possession  with  a  bad  title 
is  entitled  to  remain  in  possession  imtil  another  per- 
son can  disclose  a  better  title.  Gopee  Nath  Doss 
(V.  Dyanidhee  Sundura  Mohapatttjr 

7  W.  R.  485 


Sooditkhixa  Chowdhrain  v. 


10. 


Raj  Mohun  Bose 
11  W.  R.  350 

Right  of  person  in 


possession  against  wrong-door.  When  a  plaintiff's 
evidence  fails  to  show  title  in  him,  but  does  not  show 
title  in  another,  the  plaintiff  may  recover  upon  his 
possession  against  a  defendant  wrong-doer.  Doe  t>. 
KuLAMMAL  V.  Kuppu  PiLLAi     .        .     1   Mad.  85 


11. 


Mere 


possession 


on  the  one  side  and  unjustifiable  dispossession  on 
the  other — Right  of  the  possessor  dispossessed  hy  a 
wrong-doer,  as  againd  the  latter.  Lawful  posses- 
sion of  land  is  sufficient  evidence  of  right  as  owner, 
as  against  a  person  who  has  no  title  whatever,  and 
who  is  a  mere  trespasser.  The  former  can  obtain  a 
declaratory  decree,  and  an  injunction  restraining 
the  wrong-doer.  Ismail  Ariff  v.  Mahomed 
Ghous  .         .         .       I.  li.  R.  20  Gale.  834 

L.  R.  20  I.  A.  99 


12. 


Suit  for  damages 


POSSESSION"— conid 

2.  EVIDENCE  OF  TITLE— contd. 

A  suit  for  damages  for  the  value  of  fruit  crops 
taken  away  by  the  defendant  from  a  garden  alleged 
to  be  in  the  plaintiff's  possession  can  be  sustained 
on  the  finding  that  the  plaintiff  was  in  possession 
up  to  the  date  of  the  institution  of  the  suit  :  it  is  not 
necessary  for  him  to  prove  his  title  to  the  land,  un- 
less the  defendant  shows  a  better  title.  In  this 
case,  there  being  no  sufficient  findings  of  the  plaint- 
iff's  possession  to  the  date  of  suit,  nor  that  the 
defendant  had  failed  to  show  the  better  title,  the 
suit  was  remanded  for  such  findings.  Lep  Singh 
Khasia  v.  Nimar  Khasia    I.  Ij.  R.  21  Calc.  244 


13. 


Suit  hy  person 


in  possession  for  declaration  of  title — Burden  of  proof 
— Failure  of  plaintiff  or  defendant  to  prove  title — 
Effect  of  plaintiff's  possession.  The  plaintiff,  who 
was  in  possession  of  certain  land,  sued  for  a  declara- 
tion that  the  defendant  had  no  title  to  it,  and  that 
it  belonged  to  him.  The  plaint  also  contained  a 
prayer  for  general  relief.  At  the  trial  both  plaintiff 
and  defendant  failed  to  prove  any  title  to  the  land, 
but  the  plaintiff  proved  that  he  had  been  for  ten 
years  in  possession  and  had  built  a  shed  on  it. 
Held,  that  no  declaration  of  the  plaintiff's  title 
could  be  made  ;  but  held,  on  the  authority  of  Ismail 
Ariff  V.  Mahomed  Ohous,  I.  L.  R.  20  Calc.  834  :  L.  R. 
201.  A.  99,  that  the  plaintiff  was  lawfully  enti- 
tied  to  the  land  and  to  the  shed  thereon.     Ganga- 

RAM  ChIMNA  PaTEL  V.    SECRETARY  OF  STATE  FOR 

India  ,         .         .     I.  L.  R.  20  Bom.  798 

14.  . Possession    com- 

mencing  in  wrong.  A  possession  on  the  part  of  one 
party,  which  is  not  shown  to  have  commenced  in 
wrong,  can  only  be  disturbed  by  distinct  proof  of  a 
superior  title  in  another  party.  ARtrMUGAM  Chetty 
V.  Peeriyannan  Servai      .     25  W.  R.  P.  C.  81 


15. 


Right  to  sue  for 
Possession  is   a 


ejectment — Failure  to  prove  title 
good  title  against  all  persons  except  the  rightful 
o^vner,  and  entitles  the  possessor  to  maintain  eject- 
ment against  any  other  person  than  such  owner  who 
dispossesses  him.  The  above  rule  held  to  be  appli- 
cable where  the  plaintiff  alleged  title  by  conveyance 
and  also  relied  upon  possession,  but  failed  to  prove 
his  title  whUe  his  possession  was  held  proved. 
Pemraj  Bhavaniram  v.  Narayan  Shivaram 
Khisti       .         .         ;         .  I.  L.  R.  6  Bom.  215 


Krishnarav  Yashvant 


16. 


V.  Vasudev  Apaji 
I.  L.  R.  8  Bom.  371 

Undisputed   and 


continuous  possession.  Evidence  of  possession  and 
enjoyment  is  good  evidence  of  title  as  against  the 
real  owner  only  where  it  has  been  undisputed  and 
continuous.  GooROo  Pershad  Roy  v.  Bykttxto 
Chunder  Roy  ...  6  W.  R.  82 

Ruttun  Bebeb  v.  Makarttm  Ali    2  Agra  309 


17. 

A  Ion 


Long  possession. 


for  value  of    fruit  taken  from  garden — Right  of  suit. 


possession   would   not  confer  any  title   on 
the  occupant  if  it  be  proved  that  the  possession  was 


(     9541     ) 


DIGEST  OF  CASES. 


(     9542     ; 
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a   permissive  one. 
Hub  Sahai  Sixgh 


GuNGA    Deex    Ckowdhey  r. 
3  Agra  261 

TooLSEERAM  V.  Nahxtb  Singh     .     3  Agra  271 

Au  BiTX  V.  Roop  KooEB        .       2  N.  W.  106 


18. 


Limitation — Un- 


occupied and  uncuUimted  land.  Where  land,  the 
right  to  which  is  disputed,  has  been  uninhabited 
and  uncultivated,  and  no  acts  of  ownership  by  any 
person  can  be  proved  to  have  been  exercised  over  it, 
it  is  often  necessary,  for  the  purpose  of  deciding  the 
question  of  limitation,  to  rely  upon»slight  evidence 
of  possession,  and  sometimes  possession  of  the 
adjoining  land,  coupled  with  evidence  of  title,  such 
as  grants  of  leases  ;  and  the  Courts  are  justified  in 
presuming,  under  such  circumstances,  that  the 
party  who  has  the  title  has  also  the  possession. 
But  where  the  land  has  been  occupied  it  is  generally 
proper,  for  purposes  of  limitation,  to  deal  with  the 
question  of  possession  as  distinct  from  the  question 
of  title  ;  for  while  the  title  may  be  in  one  person, 
a  twelve  jrears'  possession  may  have  barred  that 
title.  MoHDiA  CmrxDER  Dey  Siecae  v.  Hurro 
Laix  SmcAK 

L  L.  K.  3  Gale.  768  :  2  C.  L.  R.  364 


19. 


Limitation     Ad 


{XV  of  1877),  Arts.  143,  144— Conflicting  evidence 
of  possession — Presumption  of  title.  Where  two 
adverse  parties  are  each  trying  to  make  out  a  pos- 
session of  twelve  years,  and  the  evidence  is  conflict- 
ing and  not  conclusive  on  either  side  : — Held,  that 
the  presumption  that  possession  goes  with  the  title 
must  prevail  Dhabm  Singh  v.  HrR  Pebshad 
Singh  ,         .         .      L  L,  R.  12  Gale.  38 


20. 


Conflicting   evi- 


dence of  possession — Presumption  of  possession 
from  title — Title  and  possession — Onus  probandi. 
It  is  only  when  the  evidence  of  possession  is  strong 
on  both  sides  and  apparently  equally  balanced 
that  the  presumption  that  possession'  goes  with 
title  should  prevail.  The  principle  does  not  apply 
where  the  evidence  of  possession  is  equally  un- 
worthy of  reliance  on  both  sides.  Dharm  Singh  v. 
Eur  Pershad  Singh,  I.  L.  R.  12  Cole.  38,  explained! 
Thakijk  StSGH  r.  Bhogeraj  Sengh 

I.  L.  R.  27  Gale.  25 


2L 


Long  possession' 


Uninterrupted  possession  for  a  long  time  is  prima 
facie  sufficient  proof  of  title,  and  the  security  which 
being  in  possession  affords  should  not  be  weakened. 
Rughoo  Nath  Rai  v.  Chtxdoo  Lall 

2  Agra  Pt.  II,  195 

.     22.   _ Mokurari  title — 

Evidence.  Mere  proof  of  possession  for  more  than 
twelve  years  does  not  amount  to  proof  of  a  mokurari 
title.     Shtc  Dayal  PrEi  v.  MAHABni  Prasad 

2  B.  L.  R.  Ap.  8 

23.  — Long  possession 

— Omission  to  give  notice.  Long  possession  itself 
does  not  give  a  title  to  a  settlement  if  the  parties 
asking  for  the  settlement  have  not  complied  with 


POSSESSION— contrf. 

2.  EVIDENCE  OF  TITLE -confri. 

the  requirements  of  the  law.     Goluck  Chttcder 
Chowdhry  v.  Ali  Mollah       .        11  "W.  R.  378 


24. 


Onus  of    proof. 


In  a  suit  for  possession  of  property  the  plaintiff  re- 
lied on  his  previous  twelve  years'  possession,  and 
gave  no  further  evidence  of  his  title.  Held,  that  a 
previous  possession  for  twelve  years  of  the  property 
sought  to  be  recovered  did  not  dispense  with  the 
necessity  which  lay  on  the  plaintiff  to  prove  his 
title  to  that  property.  He  is  not  on  that  fact  alone 
entitled  to  be  replaced  in  possession  of  the  property 
without  regard  to  any  right  which  may  be  alleged 
by  the  defendant.  Lakhi  Kumar  r.  Ram  Dutt 
CiowDHEY  .   .3  B.  Ij.  R.  Ap.  44 :  11  W.  R.  447 


25. 


Long  possession. 


A  brought  a  suit  under  Act  X  of  1859  to  recover 
arrears  of  rent  in  respect  of  certain  lands.  B  was 
made  a  party  under  s.  77,  but  A  obtained  a  decree 
and  ousted  B.  B  therefore  sued  A  in  the  Civil 
Court  for  possession  and  declaration  of  his  right  to 
the  lands,  alleging  that  they  were  his  lakhiraj  and 
devatra  lands.  The  High  Court  held  that  proof  by 
B  of  possession  for  twelve  years  was  sufficient  and 
gave  him  a  decree.  Biswaxath  v.  Brajamohax 
Chuckebbutty 

1  B.  L.  R.  S,  N.  1 :  10  W.  R.  61 
28. Onus   of  proof — 


Suit  for  possession.  Where  a  plaintiff  seeks  to 
recover  possession  upon  a  title  recently  acquired,  he 
is  not  invariably  required  to  prove  the  origin  of  his 
vendor's  title.  Long  and  undisturbed  possession 
on  the  part  of  the  vendor,  when  positive  evidence  of 
title  cannot  be  had,  may  in  many  cases  constitute 
proof  of  title.  In  a  suit  to  recover  immoveable 
property  in  the  possession  of  the  defendant,  a  plaint- 
iff cannot  ordinarily  succeed  merely  by  showinc 
that   the   title   has   accrued   to   him.     Joykishex 

MOOKERJEE  V.  RaJKISHEN  MoOKERJEE 

12  W.  R  315 

27.  . Limitation   Act, 

1859,  s.  15 — Wrong-doer.  In  considering  the  sub- 
ject of  possession  as  creating  title,  irrespective  of 
s.  15  of  Act  XIV  of  1859  : — Held,  that  possession  for 
a  period  of  sixty  years  and  upwards  is  sufficient  to 
create  a  title  in  the  possessor  which  no  one  in  the 
world  can  question  or  repudiate  ;  that  adverse  pos- 
session for  any  period  sufficient  under  the  Limita- 
tion Act  is  itself  a  title,  even  against  the  rightful 
owner  himself  ;  that  prior  possession,  however  short, 
is  itself  a  title  against  a  mere  wrong-doer.  Exaet- 
ooixAH  Chowdhry  v.  Kishen   SooyDUR  Surma 

8  W.  R.  386 

28.  _— Previous  posses- 


sion, short  of  the  statutory  period  of  limitation — 
Dispossession — Suit  brought  more  than  six  months 
after  dispossession,  effect  of — Failure  to  prove  title. 
Mere  previous  possession  for  any  period  short  of 
the  statutory  period  of  twelve  years  will  not  entitle 
a  plaintiff  to  a  decree  for  recovery  of  possession  in  a 
suit  brought  more  than  six  months  after  disposses- 
sion, even  if  the  defendant  could  not  establish  any 
title  to  the  disputed  land.     Wise  v.  Ameerunnissa 
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Khatoon,  L.  R.  7  I.  A.  73,  referred  to.  Ismail  Ariff 
V.  Mahomed  Ghous,  I.  L.  B.  20  Calc.  834  :  L.  R.  20 
I.  A.  99,  distinguished.  Enaetoollah  Chowdhry  v. 
Kishen  Soondur  Surma,  8  W.  R.  386,  and  Mohaheer 
Pershad  Singh  v.  Mohaheer  Singh,  1.  L.  R.  7  Calc. 
591,  dissented  from.  Nisa  Chand  Gaita  v.  Kanchi- 
KAM  Bagani         .         .         I.  L.  R.  26  Calc.  579 

3  C.  W.  N.  579 

29.   When  a  person 

who  has  been  in  possession  is  dispossessed,  and 
brings  his  suit  beyond  six  months  from  the  date 
of  dispossession,  he  is  bound  to  prove  his  title,  and 
cannot  merely  rely  upon  his  previous  possession 
for  recovering  in  the  action,  although  defendant 
may  not  prove  his  title.  Purmeshur  Chowdhry  v. 
Brijo  Lull  Chowdhry,  I.  L.  R.  17  Calc.  256,  and 
Ertaza  Hossein  v.  Bany  Mistri,  I.  L.  R.  9  Calc. 
130,  referred  to.  Sham  a  Churn  Roy  v.  Abdul 
Jabeer  .  3  C.  W.  K".  158 


30. 


Lost     records — 
The  plaintiff  claimed  a 


Proof  of  long  possession. 
right  of  pre-emption  as  safee-sharikh,  or  partner  in 
the  thing  sold.  The  Court  of  first  instance  gave  him 
a  decree  on  the  ground  of  long  possession  as  pro- 
prietor. The  lower  Appellate  Court  reversed  the 
decision  on  the  ground  that  the  plaintiff's  title 
depended  on  a  deed  of  purchase,  which  it  was  ad- 
mitted had  been  set  aside  in  a  former  suit  in  1855, 
and  that  the  plaintiff  had  failed  to  show  that  the 
decision  in  that  suit  had  been  reversed.  The 
plaintiff  proved  that  he  had  preferred  an  appeal 
from  that  decision,  and  alleged  that  it  had  been 
overruled  ;  but  there  was  no  proof  of  the  result 
of  the  appeal,  as  the  records  of  that  suit  had 
been  burnt  in  the  Mutiny.  Held,  on  appeal  to 
the  High  Court,  that,  under  the  circumstances, 
proof  of  long  possession  as  pro]:rietor  was  sufficient. 

TUFANI  SiKGH  V.  DURGABAN     .   4   B.  L.   R.  Ap.  21 

31. Undisturbed  pos- 
session. Held,  on  the  evidence  in  the  case,  that 
defendants'  long  possession  was  confirmatory  of 
their  title  based  on  mortgage-bond  of  old  date,  and 
that  plaintiff's  suit  for  possession  was  rightly  dis- 
missed.    Devaji  Gayaji  (;.  Godabhai  Godbhai 

2  B.  li.  R.  P.  C.  85  :  11  W.  R.  P.  C.  35 


32. 


Limitation — Act 


XIV  of  1859,  s.  15 — Dispossession.  In  a  suit 
for  recovery  of  possession  of  certain  brahmatter 
land,  of  which  the  defendant  had  dispossessed  the 
plaintiffs  by  virtue  of  an  award  passed  under  s.  15, 
Act  XIV  of  1859,  declaring  his  right  by  purchase, 
the  defence  set  up  was  that  the  deed  of  purchase  was 
a  forgery,  and  that  the  suit  was  barred  by  lapse  of 
time.  Held,  that,  although  the  plaintiffs  failed  to 
prove  their  title-deeds,  yet  their  title  was  sufficiently 
established  by  oral  eviclence  of  long  possession  prior 
to  their  dispossession  two  or  three  years  previous  to 
suit.  Ram  Chandra  Chov^dhry  v.  Brajanath 
Saema        .  .  .  .     3  B.  L.  R,  Ap.  109 

33.  Long  possession 

— Limitation  Act  (IX  of  1871),  s.  29 — Limitation 


POSSESSION"— co««rf. 

2.  EVIDENCE  OF  TITLE— contrf. 
Act  (XIV  of  1859)— Bom.  Reg.  V  of  1827,  s.  1— 
Prescription — Adverse  possession.  Some  lands  in 
the  village  of  Shirasgam  in  the  Puna  Collectorate 
commonly  called  "  Kholhati  Bawas  Inam,"  origin- 
ally belonged  to  His  Highness  Scindia.  Plaintiff's 
family  were  proved  to  have  been  in  actual  posses- 
sion of  them  from  1841  to  1854,  and  in  constructive 
possession  during  their  attachment  by  the  Inam 
Commission  from  1854  to  1863,  when,  by  a  mistake 
in  carrying  out  the  orders  of  the  British  Govern- 
ment, the  lands  passed  into  the  possession  of  Scindia 
and  remained  with  His  Highness  till  1872,  in  which 
year  the  British  Government,  by  exchange  of  lands, 
came  into  possession.  In  a  suit  brought  on  29th 
July  1872  : — Held,  that  the  plaintiff's  possession, 
not  extending  over  thirty  years,  gave  him  no  pro- 
prietary title  under  s.  1  of  Regulation  V  of  1827, 
which,  as  a  law  of  positive  prescription,  was  not 
repealed  by  Act  XIV  of  1859.  Under  the  former 
Limitation  Act  twelve  years'  adverse  possession 
barred  the  suit  without  extinguishing  the  title  :  so 
that,  if  a  proprietor  who  had  been  out  of  possession 
for  more  than  twelve  years  happened  to  regain  it 
the  person  who  had  been  in  adverse  possession 
must  fail  in  any  suit  to  eject  the  proprietor,  unless 
ho  sued  within  six  months  under  s.  15  of  the  Act. 
The  effect  of  Act  IX  of  1871,  s.  29,  however,  is  not 
merely  to  bar  the  remedy,  but  to  extinguish  the 
title  of  the  original  proprietor  after  twelve  years  of  a 
possession  adverse  to  him.  Rambhat  Agnihotri 
V.  Collector  of  Puna      .      I.  L.  R.  1  Bom.  592 


34. 


Mirasidars — 


Long  possession — Local  inam  and  custom — Sanad. 
Where  a  plaintiff  claimed  to  hold  certain  lands  in 
miras  and  under  a  right  of  perpetual  cultivation  by 
the  custom  of  the  country,  and  sought  to  recover 
the  lands  from  the  defendant,  who  claimed  as  pur- 
chaser, at  a  Court  sale,  of  the  right,  title,  and  in- 
terest of  the  inamdar  of  the  said  lands,  and  the- 
lower  Court  dismissed  the  suit  on  the  ground  that 
the  plaintiff  had  failed  to  prove  any  right  of 
perpetual  cultivation,  the  District  Court,  on 
appeal,  observing  that  no  term  of  occupation  as 
a  tenant  of  inam  land  would  confer  a  right  of 
perpetual  cultivation,  and  that  nothing  short  of  a 
regular  sanad  would  confer  on  the  plaintiff  his 
alleged  right  in  the  lands,  the  High  Court  on 
special  appeal  reversed  the  decrees  of  the  Courts 
below,  and  remanded  the  case  for  a  new  trial  on  the 
point  whether  the  plaintiff  as  a  mirasidar  or  by 
local  usage  in  virtue  of  his  long  possession  and 
uniformity  of  payment  of  rent  or  assessment 
or  otherwise,  previously  to  the  Court  sale  to 
defendant,  had  acquired  the  right  to  hold  the 
lands  in  perpetuity  on  payment  of  a  fixed  or 
other  rent  ascertainable  by  local  usage.  Babaji  v. 
Narayan        .         .         .     I.  li.  R.  3  Bom.  340 


35. 


Long  possession 


as  evidence  of  title — Potiah  found  to  be  forged — Per- 
manent tenure — Service  tenure — Presumption  of 
title.  The  plaintiff  purchased  a  mirasi  talukh  at 
a  sale  in  execution  of  a  decree  obtained  against  the 
talukhdar  for  arrears  of  rent  of  the  talukh,  and  then 
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POSSESSION— con<d. 

2.  EVIDENCE  OF  TITLE— conW. 
sued  to  recover  possession  of  certain  lands  held  by 
the  defendants  within  the  talukh.  The  defence 
was  that  the  lands  in  question  were  held  by  the 
defendants  under  a  pottah  which  had  been  granted 
to  their  ancestor  in  1733  by  the  then  talukhdars  in 
respect  of  certain  services  to  be  performed  by  the 
grantees  and  their  descendants.  The  Court  of  first 
instance  found  that  the  pottah  was  genuine,  and 
dismissed  the  plaintiff's  suit.  On  appeal,  the  Sub- 
ordinate Judge  found  that  the  pottah  was  a  for- 
gery ;  and  that,  although  the  lands  had  been  grant- 
ed to  the  defendants'  ancestor  in  respect  of  services, 
yet  the  plaintiff  was  entitled  to  khas  possession, 
as  he  did  not  require  the  services  to  be  performed. 
He  therefore  decreed  the  plaintiff's  claim.  Hdd, 
that  the  decree  was  right,  for  having  found  that  the 
pottah  on  which  the  defendants  chiefly  relied  was  a 
forgerv,  the  Subordinate  Judge  was  not  bound,  as  a 
matter  of  law,  to  presume  that  the  tenure  was  a  per- 
manent one  merely  from  the  fact  of  long  possession 
of  the  lands.  Nobdt  Chtjnder  Dutt  v.  Modun 
MohuxPal  _ 

I.  li.  R.  7  Cale.  677  :  9  C.  L.  B.  233 


36. 


Mai  and  lakhi- 
In    mal   cases    of 


raj  cases — Suit  far  'possession 
title  the  question  of  possession  is  dependent  on  the 
question  of  title  ;  whereas  in  lakhiraj  cases  the  title 
may  fail,  and  yet  if  possession  as  lakhirajdars — 
that  is  to  say,  possession  without  paying  rent — is 
proved,  it  may  be  sufficient  to  give  a  lakhiraj  title. 
Radhagobind  Dass  v.  Pbokash  Chtnder  Dass 

14  W.  R.  108 


37. 


Finding  by  Mam- 


latdar  as  to  possession — Subsequent  contrary  finding 
by  Civil  Court — Onus  of  proof.  The  plaintiff 
brought  this  suit  to  recover  possession  of  certain 
land  which  had  belonged  to  her  nepl^fw,  and  of 
which,  after  his  death  in  1878,  she  had  assumed  the 
management.  In  1881  she  brought  a  possessory 
suit  against  the  first  defendant  in  the  Mamlatdar's 
Court,  which  suit  was  dismissed  in  January  1885, 
the  Mamlatdar  holding  that  she  had  not  been  in 
possession.  In  a  civil  suit,  however,  which  (pend- 
ing the  proceedings  in  the  Mamlatdar's  Court)  she 
had  filed  against  the  first  defendant  in  the  Court  of 
the  SuborcUnate  Judge  of  Haven,  the  Judge  found 
that  she  had  been  in  possession  since  1880,  and 
awarded  her  damages  against  the  first  defendant 
(who  was  held  to  be  her  farm  servant)  for  crops 
which  had  been  taken  away  by  him.  In  1887  the 
second  defendant  as  mortgagee  from  defendant 
No.  1  obtained  a  decree  against  plaintiff  in  the 
Mamlatdar's  Court  awarding  him  possession  of  the 
land,  and  in  execution  of  that  decree  the  plaintiff 
was  dispossessed  in  December  1887.  In  1890 
the  plaintiff  filed  this  suit  to  recover  possession 
and  for  mesne  profits  since  1887.  The  defendant 
pleaded  that  the  plaintiff  had  no  title  to  the  land, 
and  that  the  suit  was  barred  by  limitation,  inas- 
much as  the  plaintiff  had  not  brought  a  suit  to 
establish  her  right  within  three  years  after  the 
Mamlatdar's  order  in  1885  dismissing  her  posses- 

VOL.    IV 


POSSESSION— <on<'7. 

2.  EVIDENCE  OF  TITLE— <;<mcW. 

sory  suit.  Held,  that  the  plaintiff's  possession 
prior  to  1887,  confirmed  as  it  was  by  the  decree 
of  the  Civil  Court  in  1885  and  by  the  finding  of  the 
lower  Court  of  appeal  in  the  present  case,  must 
prevail  against  the  defendant,  who  claimed  through 
plaintiff's  farm  servant  only,  and  whose  possession 
commenced  with  the  disturbance  which  compelled 
the  plaintiff  to  bring  the  suit.  Possession  is  prima, 
facie  evidence  of  title,  and  is  primarily  exclusive, 
and  it  is  for  him  who  impugns  this  exclusive  title 
to  show  that  the  possession  originated  in  a  way 
not  to  affect  his  own  risht.  Krishxacharya 
V.  LiXGAWA  .         .      L  Ii.  E.  20  Bom.  270 


38. 


Buildings  on  land 


occiipied  under  zamindars  trithout  evidence  of  grant 
— Evidence  of  re.=-ervation  of  interest.  Where  there 
was  no  evidence  of  any  grant,  and  the  owner  of 
buildings  had  been  for  upwards  of  twelve  years  in 
possession  of  the  plots  of  land  on  which  the  build- 
ings were  sittiated  without  in  any  way  paying  rent 
to  or  acknowledging  the  title  of  th^  zamindars,  he 
was  prima  facie  entitle  to  the  sites,  and  the  mere 
fact  that  the  sites  were  situated  within  the  area  of 
a  permanently-settled  mehal  did  not  justify  the 
presumption  that  the  zamindars  reserved  to  them- 
selves reversionarv  rieht  in  the  sites.  Gm 
Parshad  v.  Umrao"Si>-gh  .  .  7  N.  W.  218 
39.    Possession,    suit 


for — Onus  of  proof — Nature  of  evidence  to  be  adduced 
by  either  party — Title,  proof  of,  effect  of — Presump- 
tion of  possession — Constructive  possession — Survey 
map,  vahie  of,  a-i  evidence.  In  rcgpect  of  jungle  and 
hilly  land  possession  must  be  presumed  to  be  with 
the  rightful  owner.  Plaintiff  in  an  action  for  eject- 
ment must  not  only  prove  his  title,  but  also  his 
possession,  actual  or  constructive,  within  12  years 
of  suit.  When  the  plaintiff  has  established  his  title 
it  is  not  necessary  for  the  defendant  to  prove  a 
better  title  or  establish  that  he  has  acquired  a  good 
title  by  adverse  possession,  wliich  has  extinguished 
the  title  of  the  plaintiff,  but  the  plaintiff  must  prov? 
his  possession  also  within  twelve  vears.  Nature  of 
evidence  required  in  such  cases  discussed.  Revenue 
Survey  Maps  are  evidence  of  title  and  possession. 
They  are  not  conclusive  and  may  be  shown  to  be 
wrong,  but  in  the  absence  of  evidence  to  the  con- 
trary^ they  may  be  properly  and  judicially  received 
in  evidence  as  correct  when  made.  The  doctrine 
of  constructive  possession  applies  only  in  favour  of 
the  rightful  owner,  and  must  not,  as  a  rule,  be  ex- 
tended to  the  wrong-doer,  whose  possession  must 
be  confined  to  land,  of  -nhich  he  is  actually  in  pos- 
session. MiRZA  Shamsher  Bahadur  r.  Kuxj 
Behari  Lal  (1907)       .         .      12  C.  W.  N.  273 

3.  NATLTIE  OF  POSSESSION. 

—    Possession  unde^ 


deed  afterwards  set  aside  as  fraudulent — Effect  of 
decree  setting  it  aside.  Where  a  petson  was  in 
actual  possession  of  property  from  the  time  when  a 
deed  conveyed  it  to  him,  a  decision  wliich  declared 

14    B 
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that  deed  to  be  fraudulent  did  not  have  the  effect  of 
putting  another  claimant  in  possession  :  nor  could 
possession  be  considered  as  having  ceased  in  conse- 
quence of  the  decree,  unless  the  holder  were  ac- 
tually dispossessed  under  it ;  for  the  fact  of  the 
decree  did  not  prevent  the  statute  of  limitation 
from  running,  and,  in  the  particular  case  under 
consideration,  the  decree  in  question  was  still  under 
appeal.     MrKsooL  Ali  v.  Wajed  Hosseix 

25  W.  R.  249 


?on  in  exe- 
cution of  decree — Possession  otherwise  than  by 
Co2irt— Civil  Procedure  Code,  1S59,  ss.  230,  264. 
Act  VIII  of  1859,  s.  230,  did  not  limit  the  applicant 
to  any  particular  manner  of  obtaining  possession  ; 
and  s.  264  contained  nothing  to  prevent  the  jrar- 
chaser  at  an  execution  sale  from  obtaining  possession 
if  he  could  \\ithout  the  assistance  of  the  Court. 
Obhoya  CurEX  Dey  v.  Raoexdro  Coomae  Ghose 

22  W.  B.  406 


—   Posses  si  071      tvith- 


onf  executing  decree  for  possession.  So  long  as  a 
plaintiff  obtains  possession  after  a  decree  establish- 
ing his  right  to  it,  it  is  immaterial  for  the  purpose  of 
limitation  whether  he  obtained  it  by  executing  his 
decree,  or  M'hether  possession  was  yielded  to  him. 
If  afterwards  dispossessed,  his  cause  of  action  does 
not  date  from  the  decree,  but  from  his  dispossession. 
Salig  Ram  v.  Meheex  Lall         .        2  Agra  235 

4.    Possess ioji      irre- 


gularly taJan.  Possession  actually  taken  by  a 
person  having  a  right  to  it  is  not  the  less  effective, 
as  perfecting  his  title,  by  reason  of  an  irregularity 
in  taking  it.  Subsequent  ouster  will  give  rise  to  a 
new  cause  of  action.  Lillc  v.  Anxaji  Paeasheam 
I.  L.  K.  5  Bom.  387 

Decree    for      pos- 


session, non-execution  of — Title — Possession  tafa 
by  rightftl  oicner  tcithout  Court's  intervention — Tres- 
pass—Sjieci  fie  Belief  Act  (I  of  1S77),  s.  9.  B  pur- 
chased land  from  M  and  subsequently  brought  a 
suit  against  M  to  obtain  possession.  He  got  a 
decree,  but  did  not  execute  it  withhi  three  years. 
31  died,  and  after  his  death  and  while  his  daughter 
(the  plaintiff)  ^vas  a  minor,  B  took  forcible  posses- 
sion of  the  land.  Eight  years  afterwards  the 
plaintiff  attained  her  majorin-,  and  she  then  filed 
this  suit  to  recover  the  land.  The  lower  Court 
held  that  B,  having  failed  to  execute  his  decree  for 
possession,  was  A\Tong  in  taking  possession  during 
the  minority  of  the  plaintiff,  without  the  interven- 
tion of  a  Court ;  that  in  so  doing  he  was  trespas- 
ser ;  and  that  the  plaintiff  as  J/'s  heir  was 
entitled  to  have  possession  given  to  her,  until 
ousted  in  due  course  of  law.  Held  (reversing 
the  decree),  that,  subject  to  the  provision  of  s.  9 
of  the  Specific  Relief  Act  (I  of  1877)  there  is  no 
reason  for  holding  that  in  India  the  rightful 
owner  dispossessing  another  is  a  trespasser,  and 
may    not   rely   for    the  support  of  his   possession 
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on  the  title  vested  in  him,  as  he  clearly  may  do  by 
English  law.     Baxdxj  i\  Nab  a 

I.  L.  B.  15  Bom.  238 

6. Possession   in  execution  of 

decree — Proclamation  of  sale — Suit  for  possession 
— Limitation.  In  a  suit  for  possession  of  certain 
lands  purchased  by  plaintiff  at  a  sale  in  execution 
of  a  decree  of  the  Sudder  Ameen's  Court,  the  lower 
Court  held  that  "  possession  by  proclamation  of 
sale,  through  the  Sudder  Ameen's  Court,  was  pos- 
session through  the  Court,"  and  that  the  suit, 
being  brought  within  twelve  years  of  that  procla- 
mation, was  in  time.  Held,  on  appeal,  that  such 
imaginary  possession  was  no  jx)ssession  at  all,  and 
that  the  suit  was  barred  by  limitation.  Jowher 
Aly  v.  Ram  Chakd 

2  B.  li.  B.  Ap.  29  :  24  W.  B.  419 

7. —  Proclamation      of 

sale — Possession  of  nncti on- purchaser.  The  posses- 
sion of  an  auction-purchaser  at  a  sale  in  execution 
of  a  decree  runs  from  the  date  of  delivery,  as  pro- 
vided by  s.  246,  Act  VIII  of  1859,— ?".V.,  bv  publica- 
tion of  sale  certificate  and  proclamation  by  beat  of 
drum, — and  not  from  the  date  of  his  possession. 
AsuDOOLAH  V.  Akbur  Ali       .  .     7  W.  B.  60 


8. 


Civil      Procedure 


Code,  1877,  s.  264 — Certificate  of  sale.  It  was  not 
incumbent  on  the  Court,  under  the  Civil  Procedure 
Code  (Act  X  of  1877),  s.  264,  to  put  a  purchaser  into 
possession  imtil  he  had  his  certificate  of  sale. 
Qurere  :  Whether  a  purchaser  who,  without  a  certi- 
ficate of  sale,  has  been  put  into  possession,  could  be 
lawfully  ejected  because  he  has  not  such  a  certifi- 
cate.      TUKARAM   V.    SaTVAJI     KhAXDUJI 

I.  L.  B.  5  Bom.  206 

See  also  Basappa  v.  Maeya 

I.  L.  B.  3  Bom.  433 


9. 


Civil      Procedure 


Code,  1S59,  s.  224.  In  order  to  a  legal  possession 
being  given  under  s.  224,  Act  VIII  of  1859,  it  was 
essential  that  all  the  requirements  of  that  section 
be  carried  out.  Court  of  Wards  v.  Burra  Lall 
Opexdeonath  Deo  .         .         .         15  W.  B.  99 


10. 


Civil    Procedure 


Code,  1S59,  s.  224.  Where  compliance  with  the 
formalities  prescribed  by  s.  224,  Act  VIII  of  1859, 
and  a  legal  receipt  for  possession  were  found  as 
facts,  they  were  held  to  give  such  a  right  under  a 
Civil  Court's  decree  as  would  prevail  over  one 
founded  on  mere  actual  receipt  of  rent.  Khettur- 
XATH  Roy  v.  Duebesh  Moonshee  .  9  W.  B.  358 

11. Possession,     suit 

for — Civil  Procedure  Code,  1859,  s.  224.  A  suit  for 
possession  of  immoveable  property  is  not  barred 
by  the  law  of  limitation  if  the  suit  be  brought  with- 
in twelve  vears  of  possession  having  been  delivered 
to  the  plaintiff  under  s.  224,  Act  VIII  of  1859,  or  if 
possession  by  the  plaintiff  has  been  admitted  with- 
in twelve  years  by  the  party  through  whom  the 
defendant  claims.  Bixdubashixi  Dasi  i'.  Rexxy 
(Rainey)    .     7  B.  L.  B.  Ap.  20  :  15  W.  B.  307 
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conid. 


12. 


Decree    for  pos- 


session, effect  of — Civil  Procedure  Code,  1859,  s.  223. 
Where  plaintiff  sued  defendant  as  a  trespasser,  the 
prayer  in  the  plaint  being  for  khas  possession,  and 
the  defendant  set  up  an  adverse  title,  the  decree 
given  against  the  latter  for  possession  was  held  to 
give  the  judgment-creditor  the  possession  sued 
for, — i.e.,  legal  possession  as  provided  by  s.  223,  Act 
Vin  of  1859.     Raj  Muxgttl  Roy  v.  A>rrNDMOYEE 

11  W.  R.  63 


13. 


Ameen,    posses- 


sion given  by — Partition  proc€edings--Cririiinal 
Procedure  Code,  1872,  s.  530.  The  possession  given 
by  an  Ameen  in  a  batwara  proceeding  is  simply  one 
of  ownership  and  not  of  occupancy.  Such  posses- 
sion cannot  therefore,  in  proceedings  under  s.  530 
of  the  Code  of  Criminal  Procedure,  be  held  to  oust 
tenants  occupying  lands  previous  to  such  delivery 
of  possession.  In  the  matter  of  the  petition  o' 
Mackekzie  v.  Shere  Bahadoor  Sahi 

I.  L.  R.  4  Calc.  378 


14. 


Civil    Procedure 


Code,  1859,  ss.  223,  224.  A  person  who  has  ob- 
tained symbolical  possession  under  s.  224  of  Act 
VIII  of  1859  may  subsequently  ask  for  actual  pos- 
session under  s.  223,  if  the  terms  of  his  decree  war- 
rant such  possession  being  given.  Robson  v 
Maseyk         .         .         .         .      3  "W.  R.  Mis.  2 


15. 


Formal    posses- 


sion — Fresh  period  of  limitation — Act  VIII  of  1S59, 
s.  224.  Dehvery  of  possession  bv  soing  through 
the  process  prescribed  by  s.  224  of  Acl:  VIII  of  1859 
is  the  only  way  in  which  the  decree  of  the  Court 
awarding  possession  to  the  plaintiff  can  be  enforced  ; 
and  as,  in  contemplation  of  law,  both  parties  must 
be  considered  as  being  present  at  the  time  when  the 
delivery  is  made,  such  delivery  must,  as  against  the 
defendant,  be  deemed  equivalent  to  actual  posses-  » 
sion.  As  against  third  prties,  such  symbolical 
possession  is  of  no  avail,  because  thev  are  not 
parties  to  the  proceedings.  But  if  the  defendant 
subsequently  dispossesses  the  plaintiff  by  receivin*:' 
the  rent  and  profits,  the  plaintiff  will  have  twelv? 
years  from  such  disjiossession  to  brins  another  suit 
JuGCtOBrxDHU  Mukeejee  v.  Ram  Chuxder 
Bysack  .  I.  Ij.  R.  5  Calc.  584  :  5  C.  L.  R.  548 

MozrFFER  Wahid  v.  Abdcs  Samad 

6  C.  L.  R.  539 

Dhapi  v.  Barhaji  Deo  Pershad 

4  C.  W.  N.  297 


16. 


Formal     po-sses- 


fon^Trofisfer  of  possessioyi— Civil  Procedure  Code 
iAct  YllloflSoO),  ss.  223,  224.  In  a  suit  for 
possession,  it  appeared  that  in  1863  the  plaintiff 
had  sued  some  of  the  present  defendants  for  khas 
possession  of  the  same  land.  In  that  suit  the 
■defendants  pleaded  that  thev  were  tenants  of  the 
plamtiff  and  entitled  to  hold  under  a  pottah,  which 
they  failed  to  prove,  and  the  plaintiff  obtained  a 
•decree.  Three  years  afterwards  the  plaintiff  was 
pot  mto  formal  possession  by  the  Court  under  s.  224 
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of  Act  VIII  of  1859,  instead  of  under  s.  223.  Held, 
that,  as  the  plaintiff  was  put  in  possession  under  his 
decree  by  the  officer  of  the  Court,  the  form  in  which 
execution  was  given  was  immaterial.  The  formal 
possession  given  by  a  Civil  Court  under  an  execu- 
tion operates,  in  point  of  law  and  fact,  as  between 
the  parties  as  a  complete  transfer  of  possession 
from  one  partv  to  the  other.  Lokessur  Koer  v. 
PrRGUx  Roy"  .         .     I.  L.  R.  7  Calc.  418 

See  Dhoxdiba  Krishxaji  Paxil  v.  Ramchaxdra 
Bhagat  .         .         .         .      I.  L.  R.  5  Bom.  554 


17. 


Symbolical    pos- 

resistance    to    possession. 


session — Obstruction 

Symbolical  possession,  such  as  ma\'  be  given  by  the 
Nazir  of  a  Court  by  sticking  a  bamboo  into  the 
ground,  or  the  like,  of  a  dwelling-house,  or  of  a  share 
in  a  dwelling-house,  of  which  actual  possession 
might  have  been  granted,  is  not  such  a  boryi  fide 
possession  as  will  save  limitation.  Shoteexath 
Mookerjee  v.  Obhoy  Nt'SD   Roy 

L  L.  R.  5  Calc.  331 

18.  Symbolical  pos- 
session— Limitation — Fresh  cause  of  action.  Sym- 
bolical possession  given  under  a  decree  does  not,  as 
against  third  parties,  entitled  the  person  to  whom 
such  possession  has  been  given  to  count  a  fresh 
period  of  limitation  from  the  date  of  the  possession. 
A  person  who  prefers  a  claim  to  property  attached 
under  a  decree,  but  whose  claim  is  disallowed,  is  not 
a  party  to  the  decree ;  and  the  deciee-holler,  on 
obtaining  symbolical  possession,  will  not  be  entitled 
to  count  a  fresh  period  of  limitation  as  against  him. 
DoYA>fDiHi  Paxba  v.  Kelai  Paxda 

11  C.  li.  R.  395 


19. 


Symbolical   pos- 


session, effect  of.  Where  in  execution  proceedings 
symbolical  possession  is  given  to  a  person,  such 
possession  amounts  to  an  actual  transfer  of  posses- 
sion as  between  the  parties  to  the  suit ;  but  such 
possession  has  no  such  operation  against  third 
persons  who  are  not  parties  to  the  suit.  Juggo- 
bundhu  Mukerjee  v.  Ram  Chunder  Bysack,  I.  L.  R.  5 
Calc.  584,  explained.  Ruxjit  Sixgh  v.  Buxwari 
Lall  Sahu  .         .      I.  L.  R.  10  Calc.  993 


20. 


Formal    posses- 


sion— Limitation.  Where  a  plaintiff,  who  has  ob- 
tained a  decree  for  possession  of  immoveable  pro- 
perty, undergoes  the  mere  ceremony  of  receiving 
formal  possession  on  the  spot  by  beat  of  drum  and 
posting  of  bamboos,  and  then  allows  twelve  years 
to  elapse  without  taking  any  steps  to  acquire  and 
assert  actual  possession,  he  loses  the  title  conferred 
by  the  decree.  Pearee  Mohcx"  Poddar  r.  .luGo- 
buxdhooSex  .         .         .         24  W.  R.  418 


21. 


Formal    posses- 


sion— Cause  of  action — Possession  under  decree 
barred  by  limitation.  Where  a  decree  declared  that 
plaintiff  was  to  get  possession  of  a  certain  quantity 
of  land  on  a  batwara  being  made,  and  the  decree- 
holder,  after  allowing  his  right  to  be  barred  by  lapse 
of  time,  applied  to  the  Collector,  had  a   batwara 
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effected,  and  obtained  merely  formal  possession  : — 
Held,  that  such  possession  gave  him  no  fresh  cause 
of  action.     Kishore  Singh  v.  Gobixd  Singh 

24  W.  R.  33 


22. 


Formal    posses- 
action — Actual     pos- 


s  ion — L  im  ita  tion — Cause     of 

session.  Formal  possession  given  to  a  decree-holder 
by  an  office!-  of  tlie  C'ouit  in  execution  of  liis  decree 
is  sufficient  to  give  him  a  fresh  cause  of  action,  and 
notwithstanding  that  he  may  never  have  obtained 
actual  possession,  he  or  his  assigns  may  sue  to  re- 
cover possession  at  any  time  within  twelve  years 
from  the  time  when  such  formal  possession  was 
given.  Umbicka  Churn  Goopta  v.  Madhub 
Ghosal  .     I.  L.  R.  4  Gale.  870  :  4  C.  L.  R.  55 


23. 


Suit  for  posses- 


sion after  delivery  of  formal  possession  to  defendant. 
Semhle  :  That  the  delivery  of  formal  possession  in 
execution  of  a  decree  for  possession  gives  a  cause  of 
action,  against  a  defendant  who  remains  in  occu- 
pation of  the  premises,  which  may  be  enforced  in  a 
regular  suit.  Sha:ma  Charan  Chatterji  v. 
MADHrB  Chundra  Mxjkebji  I.  L.  R.  11  Gale.  93 


24. 


Subsequent    con- 


tinuance in  possession  of  judgment-debtor — Right  to 
fresh  execution  of  decree.  When  a  formal  posses- 
sion of  immoveable  property  has  been  delivered  ac- 
cording to  law  to  a  person  holding  a  decree  for  the 
delivery  of  the  same,  the  subsequent  continuance  in 
actual  possession  of  the  judgment-debtor  dee-;  not 
give  the  decree-holder  a  right  to  a  fresh  order  for 
delivery  of  possession  in  execution  of  the  decree,  but 
gives  him  a  right  to  institute  a  fresh  suit  for  posses- 
sion of  such  propertv.     Gofal  Das  v.  Than  Singh 

I.  L.  R.  4  All.  184 

Ram  Newaz  Singh  v.  Kishun  Rai 

6  N.  W.  137 

25. Formal  and  ac- 
tual possession — Limitation — Sale  in  execution  of 
decree.  A  purchased  the  right,  title,  and  interest  of 
B,  a  judgment-debtor,  in  certain  lands,  at  an 
auction-sale  in  execution  of  a  decree  in  October 
1863,  was  put  in  formal  possession  in  January  1865, 
and  died  without  ever  having  obtained  actual  pos- 
session. After  his  decease,  a  suit  was  filed  in  Sep- 
tember 1875  on  behalf  of  his  minor  son  C  against 
the  defendants,  who  obstructed  his  taking  actual 
possession.  Held,  that,  if  B  was  in  possession  at 
the  time  of  the  sale — that  is  to  say,  within  twelve 
years  before  the  institution  of  the  suit — C  was  not 
barred  by  limitation.  Koonjo  ^Mohun  Dass  v. 
NoBO  CooMAR  SH.iHA        .     I.  L.  R.  4  Gale.  216 

26.  ■ Decree  of  Civil 

Court — Magistrate,  duly  of — Code  of  Criminal  Pro- 
cedure [Act  V  of  1S9S),  s.  145.  Where,  in  execution 
of  a  decree,  a  Civil  Court  had  given  symbolical 
possession  of  the  lands  in  dispute  to  the  first  party, 
on  the  9th  September  1900,  and  proceedings  under 
s.  145  of  the  Code  of  Criminal  Procedure  were  in- 
stituted between  the  parties  to  the  decree  in  the 
following  December,  and  the  Magistrate  found  and 
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maintained  the  possession  of  the  second  party  : — 
Held,  that  the  Magistrate  was  bound  to  give  effect 
to  the  decree  of  the  Civil  Court,  and  to  maintain  in 
possession  the  party  who  under  the  decree  had  al- 
ready been  put  in  possession  of  the  property  in 
dispute.  Doulat  Koer  v.  Rameswari  Koeri,  I.  L.  R. 
26  Calc.  625,  referred  to.  Kunja  Behari  Das  v. 
Khetra   Pal  Singh  (1901) 

I.  L.  R.  29  Gale.  208  :   s  c.  6  G.  W.  N.  38 


4.  ADVERSE  POSSESSION. 

Effect    of    adverse   posses- 


1.  

sion — Limitation — Title.  Adverse  possession  for 
more  than  twelve  years  not  only  bars  remedy,  but 
extinguishes  right,  and  confers  title  on  the  party 
holding  such  adverse  possession.  Barodakant 
Roy  v.  Prankrishna  Paroi 

3  E.  L.  R.  A.  G.  343  :  12  W.  R.  192 

Ram  Sahoy  Singh  v.  Kooldeep  Singh 

15  W.  R.  80 


2. 


Title      by    length 


of  possession — Limitation — Unexecuted  decree.  In 
1859  A  obtained  a  decree  for  possession  of  land 
against  B,  but  no  proceedings  in  execution  were 
taken,  and  B  continued  in  possession.  In  1869  C, 
having  purchased  the  right  and  interest  of  A  in  the 
decree,  forcibly  dispossessed  B,  who  had  been 
twelve  years  in  possession.  B  now  brought  this 
suit  against  C  to  recover  possession.  Held,  that,  the 
execution  of  the  decree  of  1859  being  barred,  and 
B  having  been  twelve  years  in  possession,  he  was 
entitled  to  recover.  Adverse  possession  which 
bars  the  remedy  also  transfers  the  right.  Amirun- 
NissA  Begum  v.  Umar  Khan     .     8  B.  L.  R.  540 

Amirunnissa  Begum  v.  Amir  Khan 
0  17  W.  R.  119 

3.  Presumption  as  to  posses- 
sion— Proof  as  to  natxire  of  possession.  Possession 
must  be  presumed  to  be  of  right  and  adverse  until 
that  presumption  is  rebutted  by  evidence.  BiRES- 
suR  Banerjee  v.  Onooda  Churn  Banerjee 

3  W.  R.  12 

Onus     of      proof. 


When  parties  are  in  possession  of  an  estate,  it  is 
generally  to  be  presumed  that  they  are  in  posses- 
sion as  o%^-ners  ;  and  it  lies  on  the  party  alleging 
that  possession  is  of  a  different  nature,  such  as  thab 
of  an  under-tenant,  to  prove  the  allegation.     Shaha- 

BOODEEN    ChOWDHRY    V.      RaM     GuTTY'     ChUCKER- 

BUTTY  .  .         .         .         .    9  W.  R.  556 

5. Possession  origin- 
ally permissive.  \ATiere  occupation  was  originally 
permissive,  its  conversion  into  an  occupation  of  a 
wholly  adverse  nature  is  not  to  be  presumed  in 
the  absence  of  evidence  to  establish  this  change. 
Wahee-ood-deen  v.  Jhungobee    .    2  N.  W.  16 


Ammur  Singh  v.  Murdun  Singh 


2  N.  W.  31 
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OoPEXDROXATH  RoY  V.  Kalee  CnrEX  Roy 

8  W.  E.  394 


6. 


liimitation — Suit    for    'posses- 


sion. To  make  out  a  complete  legal  bar,  the 
occupation  should  be  proved  to  be  adverse  during 
the  whole  of  the  twelve  yeare  before  suit,  and 
it  should  be  ascertained  with  what  persons  the 
actual    possession    has    been    during    that    time. 

WaHEE-OOD-DEES  v.  jHrXGOKEE        .     2  N.  W.  16 

7.  Possession  ob- 
tained by  fraud — Suit  for  ejectment.  The  defend- 
ant in  an  action  of  ejectment  cannot  claim  the 
benefit  of  the  statute  of  limitations  upon  a  posses- 
sion obtained  by  fraud,  actual  or  constructive,  un- 
less the  plaintiff  have  been  guilty  of  such  laches  as 
to  disentitle  him  to  the  interference  of  the  Court. 
Heeea  Loll  Shaha  v.  Jadub  CnrxDER  Chex- 
CHKEY Cor.  119 


8. 


Dishonesty  in  get- 


ting possession.  Dishonesty  in  obtaining  posses- 
sion will  not  prevent  the  possessor  from  availing 
himself  of  the  law  of  limitation,  which,  however, 
cannot  relieve  him  from  the  charge  of  dishonesty. 
PoEESH  Naeaix  Roy  v.  Watsox   .    5  "W.  H,  283 


9. 


Title  by  long  possession- 


Purchaser  under  fraudulent  sale.  Where  a  person 
bas  been  long  in  possession  under  a  deed  of  convey- 
ance which  was  subject  to  an  undertaking  to 
recovery  on  repayment  within  a  period  long  elapsed, 
he  is  entitled  to  establish  his  right  to  possession 
against  a  hostile  purchaser  whose  claims  are  based 
on  a  fraudulent  sale.  Tommixissa  v.  Xujeema 
Baxoo 8  W.  H.  340 

10.  Conversion    of  permissive 

into  adverse  possession — Cause  of  action. 
Where  a  party  in  permissive  possession  of  land  sets 
up  his  own  absolute  title  by  suing  the  tenant  for 
rent,  he  converts  his  peiinissive  possession  into  an 
adverse  one,  which,  as  wrongful  possession,  is  a 
cause  of  action.  Khxtrtjckdhaeee  Sixgh  v.  Re- 
WAT  Lall  Sixgh         .         .         .     12  W.  R.  167 


11. 


Temporary 


possession- 


Possession  under  decree  afterwards  set  aside — Limi- 
tation. A  brief  possession  for  a  few  weeks,  under  a 
decree  subsequently  set  aside  or  modified,  so  as 
not  to  have  effect  against  the  persons  who  were 
previously  in  possession,  and  to  whom  possession 
was  restored,  is  not  such  possession  as  entitles  the 
plaintiff  to   calculate   limitation   from   that   time. 

DEOrMBEEY  DoSSEE  V.  AXUXDXATH  RoY 

W.  R.  1864,  43 

12. Possession  under 

erroneous  order — Limitation.  Possession  under  an 
erroneous  order  of  a  Magistrate  does  not  constitute 
euch  bond  fide  possession  as  will  prevent  the  law 
of  limitation  from  running.  Mooktakashy  v. 
Xtjckee    ....      2  Ind,  Jur.  O.  S.  4 


13. 


Possession  under 


Magistrate's  order.     Possession  under  the  order  of  a 
Magistrate,  which  is  set  aside  by  a  decree  of  a  Civil 
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Court,  is  of  no  effect  against  a  plea  of  limitation. 
FiRixGEE  Sahoo  f.  Sham  Maxjhee    8  W.  R.  373 


14. 


Attachment  of  property- 


Limitation.  Tlie  attachment  of  a  property  is  ad- 
verse possession  causing  limitation  to  run  as  against 
the  party  in  possession  of  the  property.  Beojo 
Rajkishoree  v.  Bishoxauth  Dutt 

W.  R.  1864,  305 


15. 


Possession  of  purchaser — 


Mortgagor  and  mortgagee.  The  possession  of  a  pur- 
chaser at  a  sale  in  execution  of  a  decree  \vithout 
notice  of  a  mortgage  of  the  property  is  adverse  to 
the  mortgagee.  Axaxd  Mayi  Dasi  v.  Dharex-dra 
Chaxdea  Mookeejee 

8  B.  L.  R.  122  :  14  Moo.  I.  A.  101 
16  W.  R.  P.  C.  19 

Affirming  same  case  in  High  Court,  DHURrxDEo 
Chtjxdee  Mookeejee  v.  Axxttxd  Moyee  Dossee 

1  W.  R.  103 


16. 


Foreclosure — 


Purchaser  from  mortgagor — Adverse  possession. 
Where  a  party  bond  fide  purchased  from  another,  as 
his  own  property,  land  in  fact  mortgaged,  and  ob- 
tained possession  and  mutation  of  names,  his  title 
was  held  to  be  adverse  to  that  of  the  mortgagee. 
Beajaxath  KrxDC  Chowdhey  v.  Khilat  Chan- 
dra Ghose  8  B.  li.  R.  104  :  14  Moo.  I.  A.  144 

16  W.  R.  P.  C.  33 


17. 


Entry  of  names  in  Collec- 


tor's records — Absentee  holders.  Mere  conti- 
nued entry  in  the  Collector 's  records  of  the  names  of 
absentees  cannot  of  itself  avail  to  alter  the  character 
of  an  otherwise  adverse  holding  by  persons  really  in 
possession.  Doorjux  v.  Chaixa  .  2  N.  W.43 
18.  — Decree  afB.rming  proprie- 
tary title — Limitation — Declaration  of  title — 
'' Belief.' '  In  1868  B  made,  it  was  alleged,  a  gift 
of  a  zamindari  estate  to  K.  In  1869  B  died  and 
K's  name  was  recorded  in  the  revenue  registers  in 
the  place  of  B's  name  in  respect  of  the  estate.  In 
1870  K  died,  and  her  daughter  S  applied  to  have  her 
name  recorded  in  the  revenue  registers  in  respect  of 
the  estate.  M,  the  illegitimate  son  of  B,  objected, 
claiming  to  have  his  name  recorded.  Biis  objection 
having  been  disallowed  and  S's  name  having  been 
recorded,  M  in  1876  sued  S'  for  a  declaration  of  his 
proprietary  right  to  the  estate,  and  on  the  20th  July 
1878  obtained  such  declaration.  In  January  1880 
M  sold  a  moiety  of  the  estate,  and  in  December  1880 
S  sold  the  entire  estate.  In  February  1881  J/'« 
transferees  sued  S  and  her  transferee  for  possession 
of  the  moiety  of  the  estate  transferred  to  them  by  M. 
Held  (Sttjaet,  C.J.,  dissenting),  that  the  possession 
of  S  and  her  transferee  could  be  considered  adverse 
only  from  the  date  of  the  decree  of  the  29th  June 
1878,  declaring  M's  proprietary  title  to  the  estate. 
Radha  Gobind  Boy  v.  Inglis,  7  C.  L.  B.  364,  referred 
to.     Saesutti  v.  Krxj  Behaei  Lal 

I.  li.  B.  5  All.  345 
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Possession      of    beneficial 


ownev—Benami  pnTcTinse  at  sale  for  arrears  of 
revenue.  Where  property  purchased  benami  at  a 
sale  for  arrears  of  revenue  remains  for  more  than 
twelve  years  from  the  date  of  the  sale  in  the  adverse 
and  undisturbed  possession  of  the  beneficial  pur- 
chaser, such  possession  is  not  only  sufficient  to 
extinguish  the  title  of  the  nomiral  purchaser, 
but  it  creates  a  title  in  the  former  capable  of 
devolving  upon  his  legal  heirs  and  representatives. 
BooA  Rfssoolee  v.  Nawab  Nazim  of  Bexgal 

11  W.  R.  382 


20, 


Possession     settled     "with 


persons  paying  arrears  of  revenue— Lmtte- 

fion — Suit  for  possession.  Held,  that  the  mere 
fact  of  property  in  dispute  being  settled  with 
defendants,  by  reason  of  their  paying  up  the 
arrears  of  revenue,  does  not  constitute  adverse 
possession  from  which  limitation  can  be  reckoned. 
Bheema  v.  Pahlad       ...       2  Agra  38 

21. Settlement     of   land    with 

mortgagee — Mortgagor  and  mortgagee.  Held, 
that,  as  the  settlement  of  rent-free  land  belong- 
ing to  plaintiff's  ancestor  was  made  with  the 
defendant  in  the  character  of  mortgagee,  his 
(defendant's)  possession  of  the  land  was  not  adverse 
to  the  plaintiffs,  the  mortgagors.  Ram  Dial  v. 
Shah  Baz  Khan      .         .        ".         .1  Agra  15 

22.  Chur  land — Limitation.  Lim- 
itation or  adverse  possession  as  to  chur  land  may- 
commence  directly  the  land  is  in  existence,  and 
not  from  the  time  at  which  it  becomes  culturable. 
Any  proof  of  ownership  would  be  sufficient  to  show 
possession.  LtrcKHEE  Debia  Chowdhrain  v.  Col- 
lector OF  Mymensixg         .         .      7  W.  P.  231 


23. 


Encroachment — Bent-free  lan/l- 


Jiolder.  Where  a  rent-free  holder  has  encroached 
on  the  adjoining  land  and  has  enjoyed  it  rent- 
free  and  adversely  to  zamindari  right  for  more  than 
twelve  years  : — Held,  that  he  canno  the  dispossessed 
of  it,  nor  assessed  with  rent  in  respect  of  it.     Bha- 

GOTJTEE  ChARUN  V.  ShIVA  PeRSHAD 

1  Agra  Rev.  38 

24. Occupatioji    of 

vacant  land — Temporary  occupation — User.  A 
small  piece  of  land  being  of  no  present  use  to  its 
owner  and  being  convenient  in  many  ways  to  his 
neighbour,  the  latter  made  use  of  it,  in  various 
ways,  without  objection  for  more  than  twelve 
years.  A  privy  and  sheds  for  cows,  goats,  fowls, 
etc.,  and  a  hut  for  a  ghariwallah — all,  however, 
structures  of  a  flimsy  and  purely  temporary  charac- 
ter— were  said  to  have  been  constructed  and  main- 
tained for  many  years  on  the  said  piece  of  land. 
Such  user,  it  was  contended,  amounted  to  adverse 
possession.  Held,  that  such  user  as  this  was  in- 
sufficient to  give  a  title  to  the  land  by  adverse  pos- 
session. User  of  this  sort,  under  similar  circum- 
stances, is  common  in  this  country  and  excites  no 
particular  attention.  It  is  neither  intended  to 
denote,  or  understood  as    denoting — on  the    one 


POSSESSIOK-— <;ojif  7. 

4.  ADVERSE  POSSESSION— cow^cZ. 
side  or  the  other— a  claim  to  the  ownership  of  the 
land,  and  where  this,  and  no  more,  is  the  case,  it 
would  be  wrong  to  hold  that  a  claim  by  adverse 
possession  has  been  made  out.  Framji  Cttrsetji 
V.  GocTiLDAs  Madhowji  .  I.  Ij.  E,  16  Bom.  338 


25. 


Accreted     lands — Possession 


under  temporary  settlement  by  Collector.  "U^ere 
one  co-sharer  managed  the  property,  and,  in  the 
absence  or  during  the  minority  of  the  other 
co-sharer,  obtained  from  the  Collector  a  temporary 
settlement  in  his  own  name  of  chur  lands  accreting 
to  the  parent  estate  -.—Held,  that  the  latter  was 
entitled  to  participate  in  the  temporary  settle- 
ment, and  that  the  possession  of  the  former  under 
that  settlement  was  not  adverse  to  the  latter. 
BissESsrREE   DossEE    V.  Kalee  Coomar  Rov 

18  W.  P.  198 

CaLLY    ChUNDER    ChOWDHRY    v.     MojriKTTRMKA 

Chowdhraix         .         .         .     W.  p.  1864, 149 


26. 


Co-sharer— i^wWerece  of  title — 


Possession  by  one  co-sharer.  Possession  of  ances- 
tral  property  is  good  evidence  of  title  against  a  co- 
sharer  if  shown  to  be  exclusive,  and  to  be  inconsist- 
ent Mith  the  co-sharers  having  any  right  in  the 
portion  claimed.  Hurro^Narain  Singh  v.  By- 
KUNT  Narain  Singh  .  .  .  14  W.  P.  51 
27. Occupation     of. 


and  acts  of,  ownersJiip  on  vacant  land — Limiiaiion. 
The  defendant  had  used  as  a  backyard  a  small  piece 
of  land  situated  between  his  house  and  that  of  the 
plaintiff,  who  was  his  brother,  for  a  period  of  more 
than  twelve  j^ears.  In  1894  the  defendant  began  to 
build  on  it,  whereupon  the  plaintiff  protested  and 
now  sued  for  possession.  Held,  that  the  suit  Avas 
not  barr-^d  by  limitation.  Chokkalinga  Naickek 
V.  MuTHUSAMi  Naicken    .     I.  L.  p.  21  Mad.  53 

28, Possession      by 

one  co-sharer.  Possession  of  a  plot  of  land  does  not 
constitute  adverse  possession  in  relation  to  a  co- 
sharer  unless  the  latter  claims  or  asserts  some  right 
in  the  land  which  is  denied  by  the  sharer  in  pos- 
session. Shurufunnissa  Bibee  Chowdhrain  v. 
Kylash  Chtjnder  Gunggpadhya  .  25  W.  P.  53 


29. 


Co-sharer  obtain- 


ing by  arrangement  exclusive  possession  of  a  portion 
of  property  still  remaining  joint.  Where  two  par- 
ties have  from  time  to  time,  according  to  their  re- 
spective means,  broken  up  or  otherwise  obtained 
possession  of  lands  invariably  recorded  as  joint 
property,  and  have  exclusively  enjoyed  the  profits 
of  tlrem,  such  exclusive  possession  and  enjoyment 
on  either  side  cannot,  under  the  circumstances,  be 
deemed  to  be  of  an  adverse  nature,  and  destructive 
of  the  rights  of  the  other  party.  Yusaf  Ali  Khan 
v.  Chub  bee  Singh      .         .         .       5  N.  W.  122- 


30. 


Manager     of     a     Hindu 


temple — Skevaks  or  servants  of  an  idol — Eights 
of  manager  and  servants  inter  se.  The  plaint- 
iff was  the  hereditary  manager  of  the  temple  of 
Shri    Ranchord  Raiji  at  Dakor.     The  defendant*. 


{     9557     ) 


DIGEST  OF 


CA^ 


ES. 


{     9553     ) 


POSSESSION— <:onfd. 

4.  ADVERSE  POSSESSION- 


contd. 


were  the  shevaks  or  ministers  of  the  deity.  The 
plaintiff  sued  to  oust  the  defendants  from  a  certain 
piece  of  land  attached  to  the  temple,  alleging  that 
the  defendants  had  erected  shops  on  the  land,  and 
appropriated  the  rents  to  their  ovra  use,  although  it 
had  been  already  decided  in  a  suit  between  the 
parties  that  the  land  was  always  to  be  kept  open 
and  unoccupied  for  the  use  of  the  temple.  The 
shevaks  contended  that  they  had  been  in  exclusive 
and  uninterrupted  possession  of  the  land  in  dispute 
for  more  than  twelve  years,  and  that  by  reason  of 
such  user  they  had  acquired  a  quasi- proprietary' 
title  at  least  as  against  the  manager  of  the  temple. 
They  therefore  pleaded  that  the  suit  was  barred  by 
limitation.  Held,  that  the  defendants  had  not  by 
occupation  and  user  acquired  any  title  as  against 
the  plaintiff  who  was  the  manager  of  the  temple 
estate.  They  had  come  into  occupation  originally 
as  servants  and  representatives  of  the  deity,  and 
during  their  occupation  they  could  not  by  a  wish 
change  the  nature  of  their  possession.  Both  they 
and  the  plaintiff  held  the  l«nd  for  the  same  deity, 
and  their  rights  could  not  be  adverse  to  each  other 
so  as  to  srive  rise  to  a  title  by  prescription.  The 
only  question  then  was  as  to  ^  hich  of  them  was  the 
proper  representative  of  the  deity  for  the  particular 
purpose  of  this  suit,  and  that  qusstion  had  already 
been  decided  in  «  former  suit  in  favour  of  the  plaint- 
iff.    MxTLJi  Bhtxabhai  v.  Maxoh-\k  Gaxesh 

I.  Ij.  E.  12  Bom.  322 


31. 


Manager  of  joint  family- 


Pos-session  of  manager.  The  possession  of  the  man- 
aging member  of  a  joint  Hindu  family  is  not  adverse 
possession  against  the  other  members.  Chowdhby 
Ajrawal  Sen"gh  v.  Chowdhry  BHrowAX  Si:sgh 

2  Hay  311 

32.  Members  of  joint  family — 

Female  living  with  male  relatives — Presumption  as 
to  management  and  -possession.  WTiere  a  female 
lives  M  ith  her  male  relatives,  the  ordinary  presump- 
tion is  that  they  manage  her  property  for  her,  and 
do  not  hold  it  adverselv.  Asad  Ali  Mirdha  r. 
ToYFAxBiBi  .         .'        .        13C.  L.K.  328 


33. 


Excluded    mem- 


ber. The  general  rule  that  the  possession  of  one 
member  of  a  joint  Hindu  family  is  the  possession  of 
all  other  members,  does  not  apply  where  the  party 
claiming  has  been  clearly  excluded  from  the  family. 
In  such  a  case  the  possession  is  adverse,  and  under 
the  general  law  of  Limitation  time  will  run  from 
such  adverse  possession.  Jowala  Bcksh  v. 
Dharum  Sen'gh   .         .         .10  Moo.  I.  A.  511 


34. 


Absence  of    one 


member.  Where  two  brothers,  members  of  the  same 
family,  succeedetl  to  equal  shares  in  the  pater- 
nal estates,  the  mere  fact  of  one  brother  being  ab- 
sent, and  the  l;ome-staying  brother  being  in  posses- 
sion, does  not  deprive  the  former  of  his  rights  of  in- 
heritance, unless  it  is  clearly  shown  that  the  pos- 
session by  the  latter  was  adverse  to  the  absent 
brother.     Woozeebux  v.  Xoobcl  Jax 

9  W.  E.  98 


POSSESSION— confJ. 

4.  ADVERSE  POSSESSION— confef. 

36. Separation       in 

living  and  separation  by  partition.  In  a  suit  to 
recover  a  share  in  certain  land,  it  was  contended 
that  there  had  been  a  separation  between  the  plaint- 
iff and  the  defendant,  and  that  the  suit  was 
barred  by  limitation.  Held,  that  the  suit  was  not 
barred,  as  the  separation,  even  if  proved,  was 
only  a  separation  in  living  and  not  a  separation 
by  actual  partition,  and  therefore  the  defendant 's 
possession    was     not     adverse     to    the     plaintiff. 

NaRAYAX       BaBAJI      DaBHOLKAB     v.      PAXDrRAXG 

Ramchaxdra  Dabholkar  .         .     12  Bom.  148 

SooKH  Laix  Bhootwalla  r.   Goolzar  Bhooj- 
WALL.\ 14W.  E.  228 

See  Keistayya  r.  NabasimH-OI. 

I.  L,  E.  23  Mad.  608 

36. •   Title  set  up  by 

member  of  taru-ad.  \Mien  a  member  of  a  tarwad, 
in  possession  of  lands  acquired  by  former  members 
of  his  taverai  (branch),  openly  sets  up  an  indepen- 
dent title  to  those  lands,  his  possession  becomes 
hostile  to  the  tarwad,  and  limitation  begins  to 
run  against  the  tarwad  from  that  time.  Kaxara 
Paxiker  r.  Ryr.\ppa  Paxtker 

I.  Ii.  E.  3  Mad.  212 


37. 


Possession  by 


one  member  of  family — Xeglect  by  plaintiff  to  take 
possession  of  kis  share  rhot withstanding  request  that 
he  would  do  so — Limitation.  The  plaintiff  and  the 
defendant  were  brothers  and  members  of  an  un- 
divided family.  The  plaintiff  was  in  Government 
service,  and  had  been  for  a  long  time*  absent  from 
his  native  place  on  duty,  the  family  projDerty  re- 
maining under  the  management  of  the  defendant. 
In  1863  the  defendant  wrote  to  the  plaintiff,  request- 
ing him  to  return  and  manage  his  share  of  the  pro- 
perty, or  to  employ  some  one  to  manage  it  for  him. 
Nothing,  however,  was  done  by  the  plaintiff  in  the 
matter,  and  the  defendant  continued  in  possession. 
In  1882  the  plaintiff  sued  the  defendant  for  parti- 
tion. The  defendant  pleaded  that  the  suit  was 
barred,  contending  that  he  had  been  in  adverse 
possession  from  the  date  of  the  letter.  The  Court 
of  first  instance  awarded  the  plaintiff's  claim.  The 
defendant  appealed,  and  the  lower  Appellate  Court 
reversed  the  lower  Court's  decree,  holding  that 
the  suit  was  barred.  On  appeal  by  the  plaintiff  to 
the  High  Court  : — Held,  that  the  suit  was  not 
barred.  The  above-mentioned  letter  of  the  defend- 
ant showed  that,  up  to  the  date  at  which  it  was 
written,  the  defendant  had  not  been  in  possession  of 
the  property  as  his  own  property  to  the  exclusion  of 
the  plaintiff,  and  the  mere  circumstance  that  sub- 
sequently to  the  date  of  the  letter  the  plaintiff  had 
not  participated  in  the  profits  would  not,  in  the 
absence  of  other  evidence,  justify  the  inference  that 
the  plaintiff  was  then  excluded.  Dix'Kae  Saba- 
SHiv  V.  Bhikaji  Sadshiv  .  I.  Li.  E.  11  Bom.  365 


38. 


Decree  and  exe' 


cution     against    father — Subsequent     possession    by 
sotis — Civil  Procedure  Code,  1S77,  s.  263 — Limita- 


(     9559     ) 


DIGEST  OF  CASES. 


(    9560    ) 


POSSESSION— conR 

4.   ADVERSE  POSSESSION— ctmir?. 

Hon.  One  A  formerly  owned  the  house  and  land 
in  dispute.  He  sold  it  to  G,  who  sold  it  to  the  plaint- 
iff. A,  however,  continued  in  occupation  of  the 
property.  In  1879  the  plaintiff  sued  A  and  G  for 
possession  and  obtained  a  decree.  On  the  6th 
April  1880..  in  execution  of  the  decree,  he  was  put 
in  formal  possession  by  the  Court  under  s.  263  of  the 
Civil  Procedure  Code  (Act  X  of  1877)  in  the  presence 
of  A,  who  made  no  objection.  At  the  time  of  these 
proceedings  A's  sons  (the  present  defendants)  were 
living  with  him  in  the  house  and  they  continued  to 
do  so  subsequently.  A  died  in  1885,  and  his  sons 
continued  in  possession  of  the  property  and  culti- 
vated it.  On  the  4th  April  1892  the  plaintiff 
brought  this  suit  to  eject  them.  They  pleaded  that 
the  suit  was  barred  by  limitation,  contending  that 
the  execution-proceedings  in  1880  did  not  bind 
them,  as  they  were  not  parties  to  that  suit.  Held, 
that,  as  the  present  suit  would  not  have  been 
barred  against  A  had  he  survived,  it  was  not  barred 
against  the  defendants,  whose  rights  were  derived 
from  him.  The  defendants  living  with  their  father 
had  no  independent  juridical  possession  of  the 
premises.  The  father  A  was  the  only  person  in 
possession.  The  possession  which  the  plaintiff 
obtained  through  the  Court  from  A  in  1880  operated 
as  well  against  the  defendants  (,4's  sons)  as  against 
A   himself.     Paxdharinath   v.   Mahabubkan^ 

I.  L.  R.  21  Bom.  98 


39. 


Limitation — Pos- 


session under  gift  making  valid  title.  Of  two 
brothers  of  a  Mitakshara  family,  the  younger  who 
had  been  born  deaf  and  dumb  was  disqualified  from 
inheriting,  but  the  action  of  the  elder  to  the  younger 
was  such  as  to  recognise  for  some  years  that  the 
j'ounger  had  a  jo  nt  interest  in  the  family  property, 
although  it  was  found  that  there  was  no  intention 
shown  by  the  acts  of  the  elder  brother  to  waive  the 
rights  accruing  to  him  in  consequence  of  his  bro- 
ther's disqualification.  The  brothers  died  and  also 
a  daughter  of  the  elder  brother,  who  was  their  only 
descendant.  This  daughter  had  an  only  son,  who 
died  before  her,  after  taking,  however,  the  whole 
family  estate  under  a  gift  made  to  him  with  his 
mother's  assent  by  his  maternal  grandfather  in 
1867.  In  1882  the  plaintiff,  a  collateral  relation, 
sued  the  widow  of  the  donee  to  obtain  the  estate  of 
the  younger  of  the  brothers.  The  widow  made  title 
imder  the  gift  to  her  deceased  husband,  followed  by 
his  possession,  and  hers  afterwards,  since  the  dare 
of  the  gift.  Upon  the  facts  found,  the  suit  was  held 
to  be  barred  by  limitation.  Lala  ^Iuddux  Gopal 
Lal  v.  Khikhixda  Koer  .    I.  L.  R.  18  Calc.  341 

li.  R  18  I.  A.  9 


40. 


Transfer    of    interest    by 


"Widow — Life-tenancy — Reversioner.  A  widow  (a 
life-tenant  of  an  ancestral  estate),  having  executed 
an  ikrar  transferring  a  share  to  N,  her  grand- 
daughter, afterwards  sued  to  set  it  aside  on  the 
ground  that  N  had  not  conformed  to  its  terms. 
While  the  suit  was  in  the  appeal  stage,  the  widow 


POSSESSION- co/i(<?. 

4.  ADVERSE  POSSESSION— cowfti. 

died  and  her  reversioner  applied  to  be  made  and 
was  admitted  as  her  kaem  mukam  to  carry  on  the 
appeal  on  her  behalf.  He  afterwards  sued  to  re- 
cover possession  of  the  share  as  reversioner,  alleg- 
ing that  the  succession  opened  out  to  him  on  the 
death  of  the  widow.  Held,  that  the  life-tenancy 
having  been  made  over  to  N  with  the  widow's 
consent  to  enure  during  the  grantor's  lifetime,  N^s 
possession  was  not  adverse  to  the  reversioner. 
Deoraxel  Koowar  v.  Indurjeet  Koow.AJi 

12  W.  R.  234 


41. 


Landlord      and     tenant — 


Possession  of  tenant — Evidence  of  nature  of  holding. 
Possession  by  a  tenant  does  not  in  itself  lead  to 
any  inference  as  to  the  character  of  the  tenancy  : 
the  fact  of  his  having  occupied  the  land  and  paid 
rent  twelve  or  even  twenty  years  being  equally  con- 
sistent with  his  being  a  tenant-at-will,  a  farmer,  or  a 
mokuraridar.  Sheo  Dyal  Pooree  v.  Mohabeer 
Pershad        .         .         .         .         10  "W.  R.  477 


42. 


Possession       of 


tenant.  The  possession  of  a  tenant  is  in  the  eye  of 
the  law  the  possession  of  his  landlord.  Grish 
Chunder  Roy  v.  Bhugwan  Chuxder  Roy' 

18W.  R.  191 


43. 


Settlement.    The 


possession  of  a  sub-lessee  of  the  tenant  cannot  be 
adverse  to  the  superior  landlord.  Buxgsraj 
Bhookta  v.  JIegh  Lall  Pooree  Gossaix 

20  W.  R.  398 


44. 


Person     holding 


adversely  to  tenant.  Possession  adverse  to  a  lessee 
is  also  adverse  to  the  lessor.  Prosunomoyi  Dasi 
V.  Kali  Das  Roy        .         .  9  C.  L.  R.  347 

See  BRixDABrx  Chunder  Sircar  v.   Bhoopal 
CnrxDER  Biswas      .         .         .       17  W.  R.  377 

and  Lekraj  Roy  v.  Court  of  Wards 

14  W.  R.  395 


45. 


Adverse   posses- 


sion— Possession  of  tenant  paying  rent  to  stranger. 
In  December  1853  certain  lands  were  let  by  the 
jilaintiff  to  be  under  a  kabuliat  by  the  terms  of 
which  the  lease  expired  in  December  1863.  In 
^larch  1875,  less  than  twelve  years  from  the  expira- 
tion of  such  lease,  the  plaintiffs  brought  a  suit  for 
possession  against  B  and  the  talukhdars  of  the 
estate  of  which  the  lands  in  dispute  formed  part. 
The  latter  alleged  that  the  lakhiraj  title  of  the 
plaintiff  was  invalid  ;  that  although  no  proceedings, 
as  required  by  the  Rent  law,  had  been  taken  to  in- 
validate the  plaintiff's  title,  they,  the  talukhdars, 
had  resumed  possession  of  the  land  by  receiving  the 
rents  from  B  from  1859  ;  and  that  the  suit  was 
barred  by  reason  of  their  possession  since  that  date. 
Held,  that  the  suit  was  not  barred,  inasmuch  as 
nothing  had  occurred  to  determine  the  tenancy 
which  existed  between  the  plaintiff  and  B,  and  that 
the  possession  of  the  latter  was  in  law  the  plaintiff's 
possession.  Parbutti  Dassi  v.  Ram  Chajid 
Bhuttacuarjee  •         .     3  C.  L.  R.  576 


(     9561     ) 


DIGEST  OF  CASES. 


(     9562     ) 


POSSESSION— <ron<rf. 

4.  ADVERSE  POSSESSION— <wrfd. 
46.  Assertion         of 


adverse  title — Adverse  jMssession — Landlord  and 
tenant.  The  assertion  of  an  adverse  title  by  a  per- 
son claiming  to  be  an  owiier  under  a  permanent 
lease  does  not  make  his  possession  adverse  so  as  to 
save  limitation,  unless  made  to  the  knowledge  of 
the  landlord.  Ga>gabhai  r.  Kai_a.pa  Daei 
MvKBYA  .         .        .     I.  Ii.  E.  9  Bom.  419 


47. 


Possession       of 


lessee,  and  proprietor  under  rniras  leases.  In  a  suit 
for  possession  against  a  mirasdar,  who  pleaded 
limitation,  the  Judge  was  held  to  have  been  in  error 
in  adding  to  the  time  for  which  the  defendant  had 
been  holding  imder  the  miras  lease  the  period  of 
possession  by  the  lessor,  because  the  one  is  not  in 
continuation  of  the  other  ;  the  holding  of  the  pro- 
prietors being  quite  a  different  thing  from  the 
holding  of  the  lessee.  Dhtx  Moxee  Chowdhraix 
r.  Golam  Kasom      .         .         .      23  W.  E.  331 


48. 


Occupation      of 


house  by  heirs  of  tenant-ai-wiU — IrUenfion  of  par- 
ties. About  twenty-five  years  before  suit,  i?  being 
possessed  of  a  house  allowed  K  to  occupy  it  without 
paying  rent,  on  condition  that  K  would  keep  it  in 
repair  and  restore  it  to  B  on  demand.  Nine  years 
afterwards,  and  without  any  demand  naving  been 
made  by  R,  K  died,  and  his  heirs  continued  to 
occupy  the  house  apparently  on  the  same  terms  as 
K  had  done.  In  a  suit  brought  by  R  against  the 
heirs  of  K  to  recover  possession  of  the  house :  — 
Held,  that  K  occupied  the  house  as  tenant-at-will 
of  R  ;  that  such  tenancy  was,  on  the  death  of  K,  as 
of  course,  converted  into  an  adverse  occupation  by 
the  heirs  of  K,  in  the  absence  of  proof  of  the  inten- 
tion of  the  parties  to  that  effect,  and  in  the  absence 
of  anything  to  show  that  R  did  not  assent  to  the 
heirs  of  K  continuing  to  held  on  the  same  terms  as 
K  had  done.     Radhabhai  v.  Shama 

4  Bom.  A.  C.  155 

49.    Continued   pos- 


session hy  heirs  of  tenant — Non-payment  of  rent, 
effect  of,  after  expiration  of  lease — Permissive  pos- 
session— Limitation.  In  1840  the  land  in  dispute 
was  leased  to  R  for  life.  R  died  in  or  about  1871, 
and  after  R's  death  his  heirs  (the  defendants)  con- 
tinued in  possession  without  obtaining  a  fresh  lease 
or  paying  any  rent  to  the  landlord.  In  1888  the 
landlord  sued  to  eject  the  defendants.  The  de- 
fence was  that  the  suit  was  b .  rred  by  limitation. 
Held,  that  the  suit  was  not  barred.  After  R's 
death,  the  defendants,  though  not  in  possession  as 
tenants,  were  not  trespassers.  Their  possession 
was  permissive,  and  not  adverse  until  they  expressly 
set  up  a  title  of  ownership  in  the  property. 
Keishxaji  Ramcha>'dra  v.  Antaji  Paxduraxg 
I.  L.  R.  18  Bom  256 


50. 


Madras       Rent 


Recovery  Act  (Mad.  Act  VIII  of  1865),  effect  of 
— Omission  by  inamdar  to  obtain  registration  of 
title  under  Madras  Regulation  XXVI  of  1802.  An 
inamdar  had  not  obtained  registration  of  his  title 
nnder  the  registered  landlord,  and  could  not  there- 
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fore  sue  to  enforce  acceptance  of  pottahs,  and  had 
not  collected  rent  from  the  tenants  for  more  than 
twelve  years.  Held,  that  the  tenants  had  not  by 
reason  of  these  facts  acquired  rights  against  the 
inamdar  by  adverse  possession.  Srinivasaea- 
GAVA  Ayta>gar  v.  MrTTTSAjii  Padayachi 

I.  L.  R.  20  Mad.  6 


51. 


Adverse     posses- 


sion of  a  partial  interest  (e.g.,  a  ten^nfs)  in  land 
— Title  by  adverse  possession  asserted  by  a  plaint- 
iff against  the  true  oivner  as  tceU  as  alleged  as  a  de- 
fence— Limitation  Act  (XV  of  1877),  s.  28  and  Art. 
144.  Adverse  possession  for  more  than  twelve 
years  by  one  claiming  to  hold  land  as  its  full  owner 
not  only  extinguishes  the  title  of  the  true  owner 
to  the  land  so  held  and  debars  him  from  suing  for  its 
recoven,",  but  creates  a  title  by  negation  in  the  occu- 
pant which  he  can  actively  assert,  if  he  loses  pos- 
session, even  against  the  true  owner.  A  partial 
interest  in  land  may  be  lost  by  adverse  possession 
as  well  as  the  whole  interest,  and  the  right  to  such 
partial  interest  may  be  asserted  by  suit.  So, 
where  a  landlord  seeks  to  recover  from  his  tenant 
possession  of  land  in  his  tenant's  occupancy,  and 
the  latter  alleging  a  perpetual  tenancy  successfully 
resists  on  that  ground  the  landlord's  attempt  to 
dispossess  him,  the  tenant  may,  after  the  statutory 
period  has  expired,  plead  limitation  in  bar  of  a  sub- 
sequent suit  in  ejectment  by  the  landlord.  A  land- 
lord allowing  the  tenant  to  assert  the  validity  of  an 
invalid  lease  for  the  statutory  period  of  more  than 
twelve  years  may  be  debarred  from  subsequently 
questioning  the  right  of  the  tenant  to  hold  under 
its  terms.     Budesab  v.  Hajsmanta 

L  L.  K.  21  Bom.  509 


52. 


Bhagdari  estate 


— Alienation  by  a  bhagdar  of  his  share — Bom.  Act 
V  of  1862,  s.  3 — Collector  setting  aside  sale  of  share 
— Subsequent  suit  to  recover  share — Limitation. 
In  the  year  1871  the  plaintiff,  a  co-sharer  in  a  bhag, 
alienated  his  share  to  a  stranger.  In  the  year  1882 
the  Collector  declared  the  alienation  to  be  illegal, 
and  in  the  year  1883  ordered  that  the  plaintiff 
should  be  reinstated  in  the  possession  of  his  share. 
At  plaintiff's  request,  his  share  was  given  into  the 
possession  of  the  defendant,  who  was  the  plaintiff's 
brother  and  khatedar  of  the  entire  bhag.  In  the 
year  1892  the  plaintiff  brought  this  suit  against  the 
defendant  to  recover  possession  of  his  share.  The 
defendant  contended  that  the  suit  was  time-barred, 
the  plaintiff  not  having  been  in  possession  since  the 
year  1871.  Held,  that  the  suit  was  not  barred,  the 
possession  of  plaintiff's  alienee  being  the  possession 
of  the  plaintiff  himself,  and  the  defendant  not  being 
entitled  to  taok  to  the  period  of  his  own  possession 
that  of  the  plaintiff's  alienee.  Mahamad  Dasu  r. 
A.MAXJI  Dasu      .         .       L  L.  R.  23  Bom.  710 


53. 


Adverse  posses- 


sion by  Government  of  permanently -settled  estate — 
Limitation — Permanent-settlement  Regulations,  effect 
of — Betig.  Reg.  I  of  1793.  There  is  nothing  in  the 
regulations     to     which     the     permanently-settled 
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estates  of  Bengal  owe  their  origin  to  indicate  that 
the  Government  intended  to  guarantee  to  the 
proprietors  the  absolute  preservation  of  their 
estates.  By  the  regulations  the  Government  de- 
clared that,  as  regards  the  estates  that  came  within 
the  scope  of  the  permanent  settlement,  it  Mithdrew 
its  sovereign  right  to  vary  the  assessments  ;  beyond 
that  they  did  not  go  ;  they  do  not  constitute  a 
contractual  relationship  between  the  Government 
and  the  owners  of  permanently-settled  estates,  or 
any  relationship  as  would  debar  Government 
from  claiming  and  exercising  against  those  owners 
the  rights  of  an  ordinary  proprietor.  Although 
therefore  Government  continues  to  receive  the  full 
revenue  from  the  proprietor  of  a  permanently- 
settled  estate  for  the  entire  estate,  the  former  is  not 
precluded  from  claiming  title  by  adverse  possession 
in  respect  of  any  portion  thereof.  'When  a  person 
is  let  into  possession  of  a  particular  property  by 
another  claiming  it  to  be  his  own,  the  former  cannot 
contend,  after  the  expiration  of  his  tenancy,  that 
the  latter  {i.e.,  the  person  alleging  himself  to  be  the 
owner)  cannot  acquii'e  an  adverse  title  against  him 
as  well  as  others  by  eliflux  of  time.  Kally  Churn 
Sahoo  V.  The  Secretary  of  State,  1.  L.  li.  6  Cede.  725, 
refeired  to.  Keisto  Mohun  Gupto  v.  Secretary 
OF  State  for  India         .         .       3  C.  W.  N.  99 

54.  Abetndonmentby 

tenants.  A  landlord  having  obtained  a  decree 
declaring  that  certain  homestead  land  was  liable  to 
assessment,  the  occupants,  owing  to  certain  crimi- 
nal proceedings  against  them,  abandoned  the  land, 
and  the  landlord  leased  it  out  to  others  who  held 
possession  paying  rent  for  upwards  of  twelve  years, 
after  which  they  were  ousted  by  the  original  occu- 
pants who  claimed  the  land  rent-free.  Held,  in  a 
suit  by  the  lessees,  that  they  were  entitled  to 
recover  possession.  Mokeerooddeen  Mojoom- 
DAR  V.   Paebutty  Chtjrn  Ghose  .    15  W.  R.  121 


55. 


Possession  in  two  capaci- 


ties—  Possession  as  f'.rmer  and  purchaser — Decree 
declaring  sale  redid.  R  obtained,  on  7th  January 
1862,  a  decree  declaring  a  deed  of  sale  of  an  estate 
in  his  favour,  dated  7th  January  1854,  to  be  a  gen- 
uine, authentic,  and  valid  instrument.  In  the 
meantime  he  had  acquired  possession  of  the  estate 
under  a  farm  from  Government.  Held,  that  from 
the  date  of  the  decree  R's  possession  became 
adverse  possession  as  far  as  the  vendors  and  theu- 
representatives  were  concerned,  although  he  con- 
tinued to  hold  possession  of  the  estate  as  a  farmer. 
Dhu-\di  v.  PvAm  Lall  .         .  .    7  N.  W.  149 

56.  Possession     as    patil — Sep- 

arate branches  of  family — Acquiescence.  J  held 
the  office  of  patil  more  than  fifty  years  ago  as  re- 
presentative of  two  branches  descended  from  a 
common  ancestor  and  then  united  in  interest,  there 
being  two  other  branches  descended  from  the  same 
ancestor,  but  severed  in  interest  from  those  repre- 
sented by  J.  J,  having  died  in  1824,  was  succeeded 
by  his  son  T  without  any  opposition  from  the  two 
other    branches.     T    was    temporarily    displaced 
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from  the  office  by  G,  who  represented  the  two  other 
branches,  but  recovered  it  in  1850.  Held,  that  the 
presumption  arising  against  T  having  been  a  no- 
minee of  all  the  branches  of  the  family,  not  having 
been  rebutted  by  any  evidence  of  an  assertion  and 
admission  of  the  rights  of  the  other  branches,  T's 
occupation  of  the  patilship  was  adverse  to  the  plaint- 
iff's right,  and  being  adverse  at  its  beginning,  it  was 
equally  adverse  \\  hen,  after  a  temporary  displace- 
ment by  G  (whom  the  jjlaintiflE  now  represents),  T 
recovered  it  in  1850.  An  interval  of  more  than 
twelve  years  therefore  having  passed  between  1850 
and  the  institution  of  the  present  suit  in  1873,  the 
claim  was  barred,  and  the  possession  of  the  office 
obtained  by  T''s  representatives  could  not  be  dis- 
turbed.    GiEiAPA  V.  Jakaxa         .     12  Bom.  172 

57.  Effect  of  service  tenure — 

Kon-performance  of  service.  Where  lands  are  held 
as  remuneration  for  services,  the  fact  that  no 
services  have  been  performed  does  not  of  itself  make 
the  holding  adverse.  To  make  the  holding  adverse, 
there  must  be  a  refusal  to  perform  service  or  a  claim 
to  hold  the  lands  free  of  service.  Komargowda  v. 
Bhimaji  Keshav        .         I.  Ii.  R.  23  Bom.  602 

58. Possession  after  redemp- 
tion by  one  of  several  mortgagors — Mortgage 
— Suit  for  redemption  or  recovery  of  property  on  pay- 
ment of  a  charge — Limitation.  The  plaintiti  sought 
to  recover  his  father's  share  in  two  portions  of 
famih-  property,  one  of  which  had  been  mortgaged 
by  the  plaintiff's  father  and  the  father  of  the  defend- 
ant No.  1  jointly  ;  the  other  had  been  mortgaged 
by  the  plaintiff's  father  jointly  with  the  father  of 
defendant  No.  1  and  the  husband  of  defeiidant 
No.  2.  The  first  was  redeemed  by  the  father  of 
defendant  No.  1  alone  in  1868  ;  the  second  was  re- 
deemed by  the  defendant  No.  1  more  than  twelve 
years  before  the  suit.  The  parties  were  Maho- 
medans,  and  the  plaintiff  had  a  brother  and  three 
sisters  only,  one  of  whom  'defendant  No.  2)  was  a 
party  to  the  suit.  L  efendant  No.  1  contended  that 
the  suit  was  defective  for  want  of  parties,  and  that 
it  was  t:me-barred.  Held,  that  the  plaintiff's 
brothers  and  sisters  ought  to  have  been  joined 
as  co-plaintiffs,  the  defendant  No.  1  's  possession 
after  redemption  not  being  adverse  to  them.  If 
it  was  adverse  at  all,  it  was  adverse  to  the  whole 
of  the  plaintiff 's  branch  of  the  family,  so  as  to 
bar  the  right  of  the  group  altogether.  But  that 
was  no  reason  ^^hy  the  co-o\\ners  should  not  be 
admitted  as  co-plaintiffs,  and  the  suit  go  on  upon  its 
merits.     Bhaudin  v.  Ismail 

I.  L.  R.  11  Bom.  425 

59.  Purchase  by  mortgagee  of 

share  in  mortgaged  property — Limitation — 
Mortgagee.  A  mortgagee  of  an  entire  undivided 
estate  does  not,  by  a  subsequent  purchase  of  a 
certain  share  therein  from  one  not  in  actual  posses- 
sion at  the  time  of  conveyance,  thereby  change  his 
character  from  a  mortgagee  to  that  of  an  owner, 
but  his  possession  continues  as  a  mortgagee.  B 
held  an  entire  undivided  estate  under  a  mortgage 
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(asufructuary)  from  C  since  1273  (1866),  and  as 
such  mortgagee  in  1282  (1875)  B  purchased  a  share 
therein  from  D,  who  had  not  been  in  actual  possession 
since  the  date  of  the  mortgage.  On  the  20th  Janu- 
ary 1885  B  brought  a  sriit  to  recover  possession  of 
his  purchased  share.  Held,  that  the  subsequent 
purchase  did  not  change  the  character  of  B  from 
that  of  a  mortgagee  to  that  of  an  owner,  and  that 
his  suit  was  barred  by  twelve  years"  limitation. 
KiJXDO  Lal  Addy  r.  Jodt;  Nath  Haldae 

I.  L.  E.  14  Calc.  674 

60. Denial    by     mortgagee    in 

possession  of  mortgagor's  right  to  redeem. 
Denial  by  a  mortgagee  in  possession  of  the  mort- 
gagor's right  to  redeem  is  not  sufficient  to  convert 
such  possession  into  aHverse  possession.  ilrssAP  r. 
CoLLF.cTOK  OF  ilALABAE  .   I.  L  R.  10  Mad.  189 


6L 


Possession       of      one    co- 


sharer  when  adverse — Limitation — Co-sharer 
— Mortgage — Mortgage  by  three  co-sharers — Bedemp- 
Hon  by  one  of  several  mortgagors — Bight  of  the  other 
mortgagors  to  ft/c  for  redemption — Period  of  limita- 
tion lor  such  svil.  In  1847  the  property  in  dispute 
•was  mortgaged  by  three  co-shares,  D,  A ,  and  B.  In 
1859  B  alone  redeemed  the  projjerty,  and  mort- 
gaged it  again  to  a  third  pereon.  In  18S2  the  heirs  of 
D  and  A  brought  a  suit  to  redeem  the  whole  of  the 
property,  or  their  portions  of  it.  The  defence  to 
the  suit  was  that  it  was  barred  by  limitation,  being 
brought  more  than  twelve  years  after  B  had  re- 
deemed the  property,  and  Bs  possession  subse- 
quently to  such  redemption  having  been  adverse  to 
the  plaintiffs  and  their  predecessors  in  title : — Held, 
that  the  suit  was  not  barred  by  limitation.  When 
2?  redeemed  the  property,  he  held  it,  as  regards  his 
co-sharers'  interests  in  it,  as  a  lienor,  and  as  such 
his  possession  was  not  adverse  to  them.  It  did  not 
contradict,  but  rather  implied  and  preserved  their 
ultimate  proprietary  right.  In  the  case  of  a  co- 
sharer  holding  alter  redemption,  limitation  is  com- 
puted^only  from  the  date  when  the  possession  be- 
comes adverse  by  the  assertion  of  an  exclusive  title 
and  submission  to  the  right  thus  set  up,  in  analogy 
to^the  provision  which  bars  an  excluded  sharer 
generally  after  the  lapse  of  twelve  years  from  the 
time  when  he  becomes  aware  of  his  exclusion.  As 
long  as  possession  can  be  referred  to  a  right  con- 
sistent with  the  subsistence  of  an  ownership  in 
being  at  its  commencement,  so  long  must  the  pos- 
session be  referred  to  that  right,  rather  than  to  a 
light    which     contradicts     the   o\sTiership.     Ram- 

CHAKDRA  YASH^'AST   SlEPOTDAR  f.  SaDASHTV  AbaJI 

SiEPCTDAR   .         .         .       I.  L.  R.  11  Bom.  422 


62. 


Equity     of     redemption- 


Mortgage — Limitation.  In  1845  the  plaintifiF's 
grandfather  A  mortgaged  the  house  in  dispute  to 
D  with  jwssession.  A  died  in  1849,  leaving  him 
surviving  his  daughter  K  (the  plaintifi's  mother) 
and  a  daughter-in-law  N,  the  widow  of  his  pre- 
deceased adopted  son.     In  1856  the  mortgagee  D 
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brought  a  suit  on  his  mortgage  against  JN'  and  ob- 
tained a  decree. against  her,  directing  inter  alia,  a 
sale  of  the  house  in  the  event  of  the  non-payment 
of  the  mortgage-debt.  3'  in  consequence  sold  the 
house  in  the  same  year  (1856)  to  B.  and  paid  otf  the 
mortgagee,  who  thereupon  at  her  instance  gave  up 
the  house  to  B.  He  held  possession  from  1856  to 
1884.  In  1881  the  defendant  P  obtained  a  decree 
against  B  for  R  2,0CK.>.  In  execution  of  this  decree 
the  house  was  sold,  and  P  bought  it  himself  and  ob- 
tained possession  on  17th  .January,  1884.  While 
that  suit  was  pending,  the  plaintiff  T.  the  grandson 
of  A,  brought  a  s-jit"(No.  247  of  1881)  agair^t  the 
son  of  D  (the  original  mortgagee)  and  B  to  redeem 
the  mortgage  of  1845  and  recover  pos"e5sion.  The 
plaintiff  obtained  a  decree  against  D's  son  for  re- 
demption, and  proceede<l  to  execute  the  decree. 
He  was  obstructed  by  i?'?  son.  who,  however,  in  a 
suit  (No.  205  of  lS82i  \^as  found  to  have  no  right  to 
the  house.  The  present  suit  was  brought  in  1884 
by  the  plaintiff  to  recover  the  house  from  the 
defendant.  Held,  that  the  suit  was  barred.  The 
defendant  in  1884  purchased  the  house  from 
B,  who  had  bought  it  in  1856  from  ^'.  B's 
possession  since  that  time  had  been  adverse  to  the 
plamtiff.  There  can  be  adverse  possession  of 
the  equity  of  redemption,  and  3"'**  possession  had 
been  adverse  up  to  the  sale  in  1856.  PrTTAPPA  v. 
TniMAJi  .         .         .  .  I.  L.  E.  14  Eom.  176 


63. 


One    of   several     co-m^ort- 


gagees  obtaining  possession  of  the  whole 
property — Usufructuary  inortgage  satisfed  ov.t  of 
usufruct — Limitation.  In  the  case  of  a  iisufruc- 
tuary  mortgage  by  several  co-mortjragors  when  such 
mortgage  is  satisfied  out  of  the  usufruct,  each  co- 
mortgagor  is  not  entitled  to  recover  possession  of 
more  than  his  share  of  the  mortgaged  property- 
Consequently  where  in  such  a  case  one  of  several 
co-mortgagors  gets  possession  of  the  whole  of  the 
mortgaged  property,  he  does  not  occupy  the  posi- 
tion of  a  mortgagee  to  his  co-mortgagors,  but  his 
possession  is  adverse  to  them.  Fahir  Bulhsh  v. 
Sadat  Ali,  L  L.  B.  7  All.  376.  followed.  Goeak- 
DHAX  1-.  ScjAX         .  I.  li.  R.  16JA1L  254 


64. 


Possession  of  usufructuary 


mortgagees — Burden  of  proof.  The  possession  of 
a  usufructuary  mortgagee  being  the  possession  of 
all  the  persons  who  have  the  right  of  redemption, 
that  is,  of  all  the  persons  entitled  to  the  estate,  it 
is  only  when  after  redemption  possession  is  taken 
by  some  of  the  person-  so  entitled  that  their  pos- 
session can  become  adverse  as  against  the  others. 
In  a  suit  for  possession  of  immoveable  property  it  is 
for  the  plainti':  to  show  by  some  prirnd  facie  evi- 
dence that  he  has  a  subsisting  title  not  extinguished 
by  the  operation  of  limitation  before  the  defendant 
can  be  called  upon  to  substantiate  a  plea  of  adverse 
possession.  Parmanand  Misr  v.  Sahib  Ali,  1.  L.  B. 
11  All.  43S,  and  Jafar  Husain  v.  Mashuq  Alt^ 
I.  L.  B.  14  All.  193,  referred  to.  Ixayat  Husex 
I.  Ali  HrsE-v       .         .         I.  L.  R.  20  All.  182 
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5.  SUITS  BASED   ON  ALLEGATION   OF 

POSSESSION. 
1.  Suit  by  party  out  of  pos- 
session— Disitiissal  of  suit — Evidence.  A  suit 
based  upon  an  allegation  of  possession  must  be 
at  once  dismissed  if  the  plaintiff  be  shown  to  be 
out  of  possession.     Sukham  v.  Kala  Kahar 

3  B.  L..  R.  A.  C.  105 


2. 


Confirmation      of 


■possession — Possession  of  part  of  land  sved  for.  A 
suit  for  confirmation  of  possession  miist  be  dis- 
missed if  the  allecration  of  posseaiion  is  found  to  be 
Avholly  unfounded,  but  not  if  the  plaintiff  is  found  to 
be  in  possession  of  a  part  of  the  land  in  dispute. 

ROOPA    KOOXWAK    V.     JrGGOOLALL    OOPADHYA 

11  W.  R.  257 

BusHEEKUDDEEX  V.   Dal  Chund  .  3  Agra  236 
Ram  Churn  Pattuck  v.   Khoor  Paxdey 

10  W.  R.  176 


3. 


Suit    for     confirmation     of 


possession — Evidence.  A  plaintiff  suinii  for  con- 
firmation of  possession  must  prove  that  he  was  ac- 
tually in  possession.  LrTEEFOONissA  Bibee  v. 
Rajaoor  Ruhman       .         .         .         8  W.  R.  84 

GOBIXDNATH   SeIN    V.    GOBIXD    ChCXDER   SeIN 

10  W.  R.  393 

Rash  Beharee  Roy  r.  Ezud  Baksh 

11  W.  R.  276 

Sheo  SrRUN  Lall  v.  Chumux  Lall 

24  W.  R.  220 

Rash  Dharee  Sixgh  v.  Nuth  ionee  Singh 

24W.  R.  301 

Sansar  Roy  v.  Indrasun  Roy     .    25  W.  R.  6 

4.  Failure    to     prove 

possession.  Held  (Mookerjee,  /.,  dissentiente), 
that  the  rule  that  in  suits  for  confirmation  of  posses- 
sion by  adjudication  of  title  the  plaintiff  is  bound  to 
prove  that  he  was  in  possession  at  the  time  he  prefer- 
red the  suit,  is  not  so  inflexible  a  rule  that  it  cannot 
be  departed  from  ;  as,  for  example,  where  plaintiff 
sues  for  confirmation  of  possession  and  proves  that 
he  was  in  possession  for  many  years,  and  until  with- 
in a  few  months  of  the  institution  of  the  suit,  he 
should  not  be  required  to  brina  a  fresh  suit,  merely 
changing  the  prayer  for  confirmation  of  possession 
into  one  for  recovery  of  possession.  Abdooi.lah 
Shaha  Mujeesoodeen  .       15  "W.  R.  286 


On  this  point  confirmed  on   appeal 


5. Proof     of     legal 

possession  under  decree.  The  legal  principle  which 
holds  that  no  suit  for  confirmation  of  possession  will 
lie  if  pos  ession  at  the  time  of  the  institution  of  the 
suit  is  not  shown,  refers  to  cases  where  no  posses- 
sion of  any  land  is  shown  wuthin  a  reasonable  time 
before  suit,  and  not  (as  in  this    case)  where  legal 


16  W.  R.  27 

Kashee  Nath  Mookerjee  v.  Mohesh  Chunder    i 
GooPTO  .         .         .         .         25  W,  R.  168 


POSSESSION— cojj/i. 

5.  SUITS  BASED  ON  ALLEGATION  OF  POS- 
SESSION—^oncW. 

possession  under  a  decree  has  been  found.     Beegoo 
Roy  v.  Bal  Mokund'Misser     .      17  "W.  R.  421 


6. 


Failure    to    show 


possession.  In  a  suit  in  which  the  plaintiff  claimed 
confirmation  of  possession,  it  appeared  on  the  face 
of  the  plaint  that,  although  the  suit  was  in  form  a 
suit  for  confirmation  of  possession,  it  was  in  sub- 
stance a  suit  for  recovery  of  possession.  It  was 
found  that  the  plaintiff,  while  he  had  proved  his 
title,  was  not  in  possession.  Held,  that,  under  the 
circumstances,  the  suit  ought  not  to  have  been  dis- 
missed.    Amir  Hossein   v.   Imambandi  Begtjm 

11  C.  li.  S.  443 


7. Plaintiff  found  to 

be  out  of  possession.  In  a  suit,  in  form,  for  con- 
firmation of  possession,  it  was  alleged  that  the 
Collector  had  refused  to  register  the  plaintiff's  name 
in  respect  of  the  property  claimed,  but  had  regis- 
tered the  defendant's  name.  The  plaintiff  having 
been  found  to  be  out  of  possession,  the  lower  Court 
dismissed  the  suit.  The  plaint  bore  a  stamp  suffi- 
cient to  cover  a  suit  for  recovery  of  possession. 
Held,  that,  inasmuch  as  the  effect  of  the  refusal  of 
the  Collector  to  register  the  plaintiff's  name  under 
s.  78  of  the  Land  Registration  Act  (Bengal  Act 
VII  of  1876)  was  to  prevent  the  plaintiff  recovering 
the  rent  of  the  estate,  and  that  such  refusal  was 
alleged  in  the  plaint,  the  suit  might  be  taken  to  be 
in  substance  a  suit  for  recovery  of  possession,  and 
ought  not  to  have  been  dismissed.  Amir  Hossein 
V.  Imambandi  Begum,  11  C.  L.  R.  443,  followed. 
Champu  Dai  v.  Uma  Dai        .        11  C.  L.  R.  451 

8.  Suit  against  trespasser — Ap- 

poiniment  of  a  Committee  for  m/inagement  of  property 
— Appointment  acquiesced  in  by  owner — Committee  in 
manmjeraent  for  a  long  time — Suit  by  Committee 
against  a  trespasser  in  ejectment — Title.  The  Parsi 
Panchayat  at  Bombay  appointed  a  Committee  to 
manage  the  property  of  the  Parsi  Anjuman  at  Surat. 
The  Committee  managed  the  property  for  a  very 
long  time — sixty  years — with  the  authority  and 
acquiescence  of  the  Parsi  Anjuman.  Subsequently 
the  defendant  having  trespassed  on  the  property, 
the  Committee  sued  him  in  ejectment.  The  defend- 
ant contended  that  the  plaintiffs  had  no  right  to 
sue  for  the  recovery  of  the  property  as  they  were 
neither  the  owners  nor  the  nominees  of  the  Anju- 
man. Held,  that  the  plaintiffs  being  in  possession 
for  a  long  time  with  the  authority  and  acquiescence 
of  the  owners,  namely,  the  Parsi  Anjuman  at  Surat, 
were  entitle  to  recover  possession  from  a  trespas- 
ser. JivANji  Jamshedji  v.  Barjorji  Nasser- 
VANji  (1909;  .         .     I.  li.  R.  33  Bom.  499 

6.  SUITS  FOR  POSSESSION. 
(a)  Proof  of  ParticxHvAB  Title. 

Failure  to  prove  particular 


title — Evidence.     Unless  a  plaintiff  can  prove  the 
particular  title  set  up  by  him,  he  is  not  entitled  to  a 
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POSSESSION— ccmti. 

6.  SUITS  FOR  POSSESSION— co»U/f. 

(a)  Proof  of  Pabticclab  Title — contd. 

decree  for  possession.     Ramdhax  CHrcKERBrrrv 

V.  KOMALTABA  ^     „__ 

3  B.  L.  E.  A.  C.  99  note  :  11  W.  B.  301 

Abdooixah  i\  Shaha  Mujeesoodeen- 

16  W.  B.  27 

Jasoobee  Chowdhrats-  v.  Ge>-doo  TrRRrFDER 

12  W.  B.  203 

Rxrs-G  Lall  Misseb  r.  Roghoobub  Si>;gh 

9  W.  E.  169 

HuRO  SoojTDtJREE  Debia  V.  Un-sopobna  Debia 

11  W.  B.  550 


2. 


Plaintiffs 


brought  a  suit  for  recovery  of  possession  on  the 
allegation  that  they  had  a  mokurari  title,  but  no 
title  of  anv  kind  was  established.  Held,  that  the 
plaintiffs  were  not  entitled  to  a  decree  merely  on  the 
ground  that  the  defendants  were  trespassers  and 
the  plaintiff  had  long  prior  possession.  That  on  the 
failure  of  the  plaintiffs  to  prove  the  title  set  up, 
it  was  not  necessaiy  to  put  the  defendants  to  f  ny 
proof  of  the  title' which  they  set  up.  Kedar 
Nath  Saxtal  r.  Raj  Nath  Xeogi 

3  C.  W.  N.  497 


3. 


Suit      for   posses- 


sion under  mirasi  lease.  Where  a  plaintiff  sued  to 
recover  possession  of  certain  lands  under  a  mirasi 
pottah  which  had  been  lost,  and  proved  ten  years' 
possession  : — Held,  that  such  possession  alone  w  ould 
not  entitle  him  to  recover  possession  of  the  land, 
but  that  he  must  prove  the  specific  title  set  up  by 
him.     Bholai  Maxdal  v.  Jabif  Gazi 

3B.  li.  E.  Ap.  93 

Ram  Coomar  Shome  v.  Gttxga  Per5had  Seix 

14  "W.  R.  109  note 

4. Suit  for  decla- 
ration of  title — Adverse  possession.  Where  a  r»er- 
son  claims  possession  of  property  under  a  specific 
title,  coupled  ^\ith  an  allegation  that  he  has  been 
in  possession  of  that  property  for  more  than  twelve 
years  under  that  title,  he  is  entitled  to  a  decree  on 
the  strength  of  his  twelve  years'  possession,  even 
though  he  fail  to  make  out  his  specific  title.  Aliter  : 
— ^Where  a  declaratory  decree  by  virtue  of  some 
particular  title  is  sought   for.     Goluck   Chuxdee 

MaSASTTA  f.  XryDOOCOOMAB  ROY 

I.  L.  E.  4  Gale.  699  :  3  C.  L.  E.  450 


5. 


—      Claim  under 


deed  of  sale  in  lieu  of  dower.  The  plaintiff,  having 
alleged  a  distinct  title  under  a  deed  of  sale  in  lieu  of 
dower,  was  held,  in  a  suit  for  possession,  bound  to 
prove  her  title  and  not  entitled  to  claim  the  benefit 
of  a  decision  to  which  she  was  not  a  party,  nor  of 
an  admission  bv  her  husband  as  binding  on  the 
defendants.     So'bratcx  v.  Toova  .  7  W.'  E.  273 


6. 


Suit     on    sanad 


—Evidence.     In  a  smt  for  recovery  of  possession  of 
certain  land  which  the  plaintiff  clLimwi  under  and 


POSSES  aiON— contd. 

6.   SUITS   FOR  POSSESSION— co»/'i. 
(a)  Pboof  of  Particcxar  Title — contd. 

by  virtue  of  a  sanad  (grant)  from  the  zamindar.  and 
from  which  he  had  been  dispossessed  by  the  defend- 
ants, the  lower  Appellate  Court  held  that  the  exe- 
cution of  the  sanad  was  not  satisfactorily  proved, 
but  that  it  was  not  a  forgery,  and  that  there  was  the 
corroborative  evidence  (such  as  the  dakhilas  pro- 
duced before  it;  to  prove  the  case  of  the  plaintiff. 
Held,  that,  when  a  claim  is  based  upon  a  sanad, 
and  the  plaintiff  fails  to  prove  th.  execution  of 
the  sanad  itself,  he  may  prove  his  claim  by  other 
means.  In  a  suit  for  mere  possession,  it  is  un- 
necessary to  state  or  prove  a  particular  title.  Rash 
Behari  Lal  SrsGH  v.  Nabayi  Poddar 

3  B.  L.  E.  A.  C.  99  :  11  W.  E.  465 


7. 


Suit 


firrnai.ion  of  possession  and  to  recover  possession. 
When  a  suit  is  brought  for  confirmation  of  possession 
upon  a  certain  title,  the  plaintiff  is  bomid  by  the 
title  which  he  sets  up  in  his  plaint,  except  when  he 
sues  to  recover  immoveable  property  from  which 
he  has  been  oustetl.  Umbica  Chcrx  Baxerjee  v. 
Digumburee  Dabee  .         .      12  "W.  E.  429 

8.  ^ Alternative    claim 

— Adverse  possession.  Suits  for  possession  dis- 
tinsuished  from  suits  for  declaration  of  a  particular 
title.  Where  a  plaintiff  seeks  to  recover  possession 
of  property  of  which  he  has  been  dispossessed,  and 
bases  his  claim  on  the  ground  of  purchase,  and  also 
upon  the  groimd  of  a  twelve  years"  possessory  title, 
he  is  entitled  to  succeed  if  he  proves  his  possession, 
even  if  he  fails  to  prove  his  purchase.  Gossaix 
Dass  Chcxdeb  v.  Issur  Chtxder  Nath 

I.  li.  E.  3  Calc.  224 


9. 


LakJarai     title- 


Suit  for  possession  on  forcible  dispossession.  In 
a  suit  to  recover  possession  on  the  allegation  that 
the  plaintiff,  having  been  in  possession,  was  sudden- 
ly and  recently  ejected,  the  sole  question  for  deci- 
sion is  the  right  to  possession,  apart  from  any  ques- 
tion of  the  validity  or  otherwise  of  the  lakhiraj  title 
under  which  the  plaintiff  claims.  Boodha  Mirdha 
V.  Khyrut  Ali  Mtbdha      .         .      5  W.  E.  269 


10. 


Suit  for  declara- 


tion of  right — Right  to  passession — Right  of  per- 
son tcith  good  title  ousted  by  person  who  had  none. 
Plaintiff  sued  to  establish  his  right  to  a  dharma- 
kartaship  and  to  the  hereditary  office  of  pooja 
stanika  in  a  pagoda.  He  alleged  that  he  held  the 
office  of  pooja  stanika  hereditarily,  and  that  the 
dharmakartaship  was  assigned  to  him  by  the 
original  dharmakartas  by  deed  (No.  I),  but  that  he 
was  afterwards  forcibly  dispossessed  by  defendants. 
Defendants  denied  plaintiff's  hereditary  right  to  the 
office  of  pooja  stanika.  and  declared  that  he  was 
removed  from  the  dharmakartaship  for  neglecting 
his  duties,  and  that  they  were  appointed  instead  by 
document  "([No.  IV).  The  District  Judge  gave 
judgment  in  favour  of  plaintiff.  The  defendants 
appealed.     An  issue  was  sent  to  the  lower  Court 
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6.  SUITS  FOR  POSSESSION— <onW. 
(a)  Proof  of  Particular  Title — contd. 

whether,  assuming  exhibit  I  to  be  revocable,  did 
the  persons  who  executed  exhibit  IV  constitute 
the  collective  body  entitled  to  revoke  it.  The 
lower  Court  found  this  issue  in  the  negative. 
Held  (by  the  High  Court),  that  this  was  not 
properly  a  suit  for  a  declaration.  The  object  of 
the  suit  and  the  effect  of  the  declaration  would 
have  been  to  put  the  plaintiff  in  possession  of  that 
from  which  he  had  been  ousted  ;  that  as  to  the 
claim  to  the  dharmakartaship,  document  I  showed 
that  the  plaintiff  was  a  mere  appointee  as  agent, 
and  that,  as  the  authority  given  by  it  was  not 
revoked  by  IV,  the  case  was  that  of  one  ousted 
from  a  possession  which  he  held  upon  a  good  title 
by  those  who  had  shown  none  ;  that  on  the  principle 
of  such  cases  as  Asher  v.  Whiflock,  L.  R.  1  0.  B.  1, 
the  plaintiff  had  a  right  to  the  restoration  of  that 
poss?ssion.  Narayaxasami  Mudali  v.  Ktjmara- 
SAMi  Gtjrukkal  ....       7  Mad.  267 

11. Proof     of    joint 

possession.  In  a  suit  to  recover  possession  it  was 
proved  that  plaintiffs  had  purchased  shares  in  a 
joint  property  and  had  held  possession.  The 
lower  Appellate  Court,  thinking  they  had  done  so 
separately  without  being  at  the  time  aware  of  their 
ijmal  rights,  held  that  it  could  not  decree  to  them 
the  joint  possession  sought  for.  Held,  that  it 
matters  not  what  position  plaintiffs  considered 
themselves  to  have  occupied  originally  whilst  in 
possession.  If  they  can  establish  their  right,  they 
are  entitled  to  recover  possession,  whether  that 
possession  were  originally  joint  or  separate.  Raj- 
BrLi.uB  Shammee  v.  Waris  Mahomed 

8  W.  K.  450 

12. Possession  as  title— Specific 

Belief  Ad  (7  of  1S77)  Aynendmenf  Act  (XI }  of  1891), 
s.  9 — Possession  as  title  againM  all  hut  true  owner — 
Effect  of  Specific  Belief  Act  even  where  suit  is  brought 
more  than  six  months  after  dispossession.  Possession 
is,  under  the  Indian,  as  under  the  English,  law, 
good  title  against  all  but  the  true  owner.  S.  9  of 
the  Speciiic  Relief  Act  is  in  no  way  inconsistent 
with  the  position  that,  as  against  a  wrong-doer, 
prior  possession  of  the  plaintiff,  in  an  action  of 
ejectment,  is  sufficient  title,  even  if  the  suit  be 
brought  more  than  six  months  after  the  act  of 
dispossession  complained  of,  and  that  the  wrong- 
doer cannot  successfully  resist  the  suit  by  showing 
that  the  title  and  the  right  to  possession  are  in  a 
third  person.  The  only  effect  of  s.  9  of  the  Specific 
Relief  Act  is  that  a  person  who  has  been  dispossessed 
otherwise  than  in  due  course  of  law,  and  who  brings 
a  siimmary  suit  within  the  time  prescribed  by  that 
section,  is  entitled  to  be  reinstated,  even  if  the 
defendant  by  whom  he  was  dispossessed  be  the 
true  owner  or  a  person  authorized  by  or  claiming 
under  him.  But  a  decree  passed  in  such  a  suit  will 
not  have  the  foice  of  res  jiidicata  on  the  question 
of  title.  2^isa  Chayid  Gaita  v.  Kanchira'hi  Bagani, 
1.  L.  B.  2'i  Calc.  679,  dissented  from.  Xarayana 
Row  V.  Dharmachar  (1902)  I.  L.  R.  26  Mad.  514   . 


T0SS:ESS10N— contd. 

6.  SUITS  FOR  POSSESSION— cowW. 
(a)  Proof  op  Particular  Title — concld. 


13. 


Suit  for   posseS' 


sion  based  on  possessory  title  of  plaintiff's  predecessor 
— Plaintiffs  never  themselves  in  possession — Cause  of 
action.  Jlusammat  Wazir  Jan,  the  owner  of  certain 
zamindari  property,  died  on  the  18th  of  December 
1889,  leaving  no  direct  heirs.  After  her  death  the 
property  was  taken  possession  of  by  the  four 
nephews  of  Musammat  Wazir  .Tan's  deceased  hus- 
band. One  of  these  nephews,  Bisharat,  died  on  the 
7th  of  August  1890,  whereupon  the  share  of  which 
he  had  been  in  possession  was  appropriated  by 
his  son  Kasim  to  the  exclusion  of  Kasim's  twc 
sisters,  Ayesha  Begam  and  Kudrat  Begam.  While 
in  Kasim's  possession  the  property,  or  part  of  it, 
was  sold  in  execution  of  a  decree  against  Kasim 
and  purchased  by  Shi  Gopal  and  others.  On  the 
7th  of  August  1902,  Kasim's  sisters  sued  to  recover 
their  shares  of  the  property  as  heirs  of  Bisharat. 
Held,  by  Kx'ox  J.  (Airman,  /.  dissentiente),  that 
inasmuch  as  the  plaintiffs  had  never  at  any  time 
been  in  possession  of  the  property  claimed  by  them, 
their  suit  would  not  lie.  Asher  v.  Whitlock,  L.  R. 
]  Q.  B.  1  :  Govmd  Prasad  v.  Mohan  Lai,  I.  L.  R.  24 
All.  157  ;  Narayana  Row  v.  Dharmachar,  I.  L.  R.  26 
3Iad.  514  ;  Pahlwan  Singh  v.  Ram  Bharose,  I.  L.  R. 
27  All.  169  ;  Sunder  v.  Parbati,  I.  L.  R.  12  All.  51, 
and  Ismail  Ariff  v.  Mahomed  Ghous,  I.  L.  R.  20 
Calc.  834,  distinguished.  Hodson  v.  Walker,  L.  R. 
7  Exch.  55,  and  Butcher  v.  Butcher,  7  B.  ds  C.  399, 
referred  to.  Aikman,  J.  {Co7itra) : —The  plaintiff's 
father  Bisharat  having  held  a  possessory  title 
heritable  and  transferable  good  as  against  all  except 
the  true  owner,  there  was  nothing  to  prevent  his 
heirs  bringing  the  recent  suit.  Wali  Ahmad 
Khan  V,  Ajtidiiia  Knndu,  1.  L.  R.  13  All.  537  ; 
Govind  Prasad  v.  Molian  Lai,  I.  L.  R.  24  All. 
157;  Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1  Doe  d. 
Pritchard  v.  Jouncy,  8  C.  tfc  P.  99  ;  Pahlwan  Singh 
V.  Ram  Bharose,  I.  L.  R.  27  All.  169  ;  Babu  Ram 
V.  Banke  Bihari  Lai,  All.  Weekly  Notes  (1906)  1S4  ; 
Narayana  Row  v.  Dharmachar,  I.  L.  R.  26  Mad. 
514  ;  and  Sundar  v.  Parbati,  I.  L.  R.  12  All.  51, 
referred  to.     Shi  Gopal  v.  Ayesha  Begam  (1906) 

I.  L.  P.  29  All.  52 


14. 


Failure     of  cause    of    ac- 


tion— Practice — Possession,  suit  for — Proper  de- 
cree to  be  made — Collateral  issues — Courts  power 
to  decide  and  pass  declaratory  decree.  Where  the 
plaintiffs  asked  for  possession  of  their  mother's  pro- 
perty on  the  ground  that  she  was  dead  and  the 
Court  held  that  it  was  not  proved  that  the  lady 
was  dead,  the  only  decree  that  could  be  made  was 
that  the  suit  be  dismissed.  The  mere  circumstance 
that  some  of  the  media  concludcndi  might  be  the 
same  in  other  actions  did  not  vest  the  Court  with 
any  right  or  duty  to  pronounce  upon  them. 
Walihax  v.  Jogeshwar  Naray'an  (1907) 

I.  L.  P.  35  Calc.  189 

s.c.  12  C.  W.  N.  227 

L.  P.  35  I.  A.  38 
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6.  SUITS  FOR   POSSESSION- 


contd. 


15. 


(b)  Other  Suits  foe  Possession*. 

—  Onus  proband! — Necessity  to 


■prove  title  against  party  in  possession.  In  a  suit 
in  which  the  plaintiff  claimed  alluvial  land  in  the 
possession  of  the  Government  as  being  his  by  right 
of  accretion  to  his  own  estate,  though  the  churs  had 
re-formed  on  the  original  sites  of  lands  belonging  to 
other  persons  : — Held,  that  the  case  could  not  be 
decided  on  the  principle  that,  inasmuch  as  those 
other  parties  w  ere  not  before  the  Court,  the  plaintiff 
had  the  better  title  as  between  himself  and  Govern- 
ment. The  land  was  in  the  possession  of  Govern- 
ment, and  the  plaintiff  could  not  succeed  by  estab- 
lishing a  better  title.  Collector  of  Dacca  v. 
Kalee  Chtrn-  Poddar         .         .    21  W.  B.  446 


16. 


Necessity  to 


prote  title — Wife  suing  by  permission  of  husband. 
In  a  suit  to  recover  property  in  the  enjoyment  and 
possession  of  defendant,  a  female  plaintiff  can  only 
succeed  on  the  strength  of  her  own  right,  not  merely 
because  it  is  the  property  of  her  husband,  who  does 
not  object  to  her  recovering  it.  There  is  no  neces- 
sary presumption  that  property'  in  the  possession 
of  a  respectable  female's  husband,  brother  and  son, 
respectively,  is  possession  on  her  behalf,  and  not 
on  theirs.     Kafaetoollah  v.  Ariza  P>rBEE 

23  W.  K.  264 

17. Suit   under  Act 

X  of  1S.59 — Proof  of  title.  If  a  person  evicted 
without  legal  process  from  land  in  his  occupation 
sued  for  jxjssession  under  Act  X  of  1859,  he  was 
bound  to  prove  his  title.  Maduf.  Khax  v.  Wooma 
MoYEE  Dabee       .         Marsh.  389 :  2  Hay  434 

Shustee  Dhtr  Moztmdar  v.  Xu teeja  Bibi 

7  W.  R.  36 


18. 


Suit     wider  Act 


X  vf  1S59.  In  an  ordinary  civil  suit  not  brought 
luider  cl.  0.  >.  23,  Act  X  of  1859,  or  under  s.  15,  Act 
XIV  of  1859,  a  plaintiff  could  not  recover  posses- 
sion as  against  the  undisputed  owner  merely  by 
proving  his  previous  possession  and  dispossession. 
But  he  might  claim  damages  for  the  value  of  crops 
taken  away  which  had  been  raised  by  him  on 
the  land  whereof  he  was  at  the  time  in  lawful 
possession.     Ram  MoHrx  Doss  v.  jHrppEoo  Dass 

14  W.  R.  41 

19.    Presumption    of     title — 

Hi'jht  of  suit.  In  a  suit  for  possession  of  land 
claimed  as  part  of  a  mouzah  which  plaintiff  held 
under  a  mokurari  lease  and  a  bill  of  sale,  and  which 
he  alleged  had  been  taken  possession  of  by  defendant 
under  colour  of  an  order  of  the  Criminal  Court  under 
s.^  318,  Code  of  Criminal  Procedure,  relating  to 
a 'different  land,  defendant  objected  that  plamtiff 
was  not  the  real  owner  of  the  mouzah,  and  there- 
fore not  entitled  to  bring  the  suit.  Held,  that  the 
prima  facie  title  which  the  plaintiff  had  under  the 
lease  and  bill  of  sale  was  sufficient  to  enable  him 
to  bring  the  suit,  and  the  defendants  was  not  at 
liberty  in  a  suit  of  this  description  to  raise  the 


POSSESSION— conf<f. 

6.   SUITS  FOR  POSSESSION— coti/rf. 
(6)  Other  Scits  foe  Possession — contd. 

question  whether  plaintiff  was  only  the  nominal 
owner.  Ra3i  Bhureossee  Sixgh  v.  Bissesstte 
Xaraix  Mahata  .         .  18  W.  R,  454 

JOGMAYA  ChOWDHRALN*  V.  HuREE  MoHFN  RfiY 

24  W.  R.  99 

20.  Possession  after  resump- 
tion— Bight  of  zamiiular  to  sue  taluhhdar  for 
possession.  A  zamindar  cannot  sue  a  dependant 
talukhdar  (the  possessor  of  resumetl  lakhiraj  lands) 
for  confirmation  of  possession,  and  for  an  injimcrion 
to  prevent  him  from  committing  waste.  The  only 
possession  that  a  zamindar  can  obtain  after  a  decree 
for  resiimption  is  a  constructive  one  derived  from 
the  receipt  of  rent  from  the  tenant.  Mugxee  Raji 
Chowdhry  i:  Goxesh  Dm  Sixgh 

W.  R.  1864,  275 

21.    Suit    for    possession    by 

under-tenure-hoider  against  zamindar— 
Unregistered  tenant.  Xo  suit  for  possession  will  lie 
against  a  zamindar,  or  any  one  holding  a  title  imder 
the  zamindar,  until  the  plaintiff  has  been  recognized 
by  the  zamindar  as  tenant,  or  has  been  registered  as 
such  in  the  zamindar"s  serishta.  Mooktakeshee 
DossEE  t.  Pearee  Chowdhrafs-  .       7  W.  R.  158 

22. Suit    by  prior   mortgagee 

against  subsequent  mortgagee  in  posses- 
sion— Sale  in  execution  of  decree  under  second  of 
iuo  mortgage-bonds — Right  to  possession.  An  estate 
having  been  sold  by  auction  on  two  occasions  in 
satisfaction  of  two  distinct  bonds,  and  the  person 
who  had  proceeded  on  the  later-dated  of  the  two 
bonds,  but  who  represented  the  earlier  auction-pur- 
chaser, having  actually  taken  possession  of  the 
estate  : — Held,  that  though,  in  a  proj^erly  brought 
suit  between  the  two  parties  to  declare  the  property 
liable  for  the  amount  of  the  first  mortgage,  the 
party  in  possession  would  have  to  pay  to  secure  his 
possession,  yet  he  could  not  be  ousted  by  the 
opposite  party.  Ajoodhya  Pershad  v.  Moracha 
KooER  .         .         .         .         25  W.  R.  254 

23. Suit    by    mortgagee     for 

possession — Covenant  for  possession — Suit  for 
possession  after  expiration  of  term  of  mortgage. 
A  mortgagor  covenanted  to  give  the  mortgagee  pos- 
session of  the  mortgaged  property,  but  did  not  do 
so,  and  the  mortgagee  consequently  sued  him  for 
possession,  but  not  until  the  term  of  the  mortgage 
had  expired.  The  mortgagor  set  up  as  a  defence  to 
such  suit  that  it  was  not  maintainable  after  the 
expiration  of  the  mortgage  term.  This  defence  was 
rejected  on  the  groxmd  that  the  mortgagor  had,  by 
his  breach  of  the  mortgage  contract,  put  himself 
out  of  Court.     Har  Sahai'i-.  Chtni  Kuar 

I.  li.  R.  4  All.  14 

24. Dispossession  of 

second  mortgagee  by  prior  mortgagee  without 
right  of  passession  by  means  of  illegal  order  of 
Court  in  execution  of  a  money-decree  againt  mort- 
gagor. S  mortgaged  land  to  .R  in  1861.  B  pledged 
the  mortgage-deed  to  H  to  secure  repayment  of  a 
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loan  of  R500.  P,  being  entitled  on  partition  with 
H  to  half  of  the  debt  due  by  E,  got  a  decree  against 
E  in  the  Small  Cause  Court  for  his  moiety  in  1870. 
S  sued  S  on  the  mortgage-deed  (obtained  from  P 
and  H  for  that  purpose),  got  a  decree  to  enforce  the 
mortgage,  and  in  July  1872  bought  the  land  n 
execution  of  the  decree.  In  December  1872  R  mort- 
gaged the  land  to  F  and  put  him  into  possession.  V 
had  no  notice  of  the  prior  pledge  to  P.  In  1876  P, 
in  execution  of  his  Small  Cause  Court  decree, 
attached  and  sold  the  right,  title,  and  interest  of 
B  in  the  land,  became  the  purchaser  at  the  Court 
sale,  and  was  put  into  possession  by  an  order  of  the 
Court  executing  the  decree.  V's  claim  under  s.  269 
of  Act  VIII  of  18,59  was  rejected.  Held,  in  a  suit  by 
r  against  P,  that  V  was  entitled  to  recover  the  lands 
in  dispute.  Per  Turner,  C.J.—Qucere  :  Whether 
die  decision  n  Ramu  Naikan  v.  Svbharaya  Mudali, 
7  Mad.  229,  is  sound.  Vencatachella  Kandian 
V.  Panjanadien    .         .         I.  Ii.  K.  4  Mad.  213 

25.  —  Suit   between    purchasers 

under  mortgage-decrees-  Priority  of  mortgage 
— Rival  mortgage  decree-holders — Priority  of  -pos- 
session. In  a  suit  for  possession  between  two  pur- 
chasers, who  had  bought  the  same  property  at  two 
several  auction-sales  under  decrees  obtained  on  two 
several  mortgage-bonds  : — Held,  that  no  question 
could  arise  as  to  which  mortgage  was  prior  in  point 
of  time,  but  that  the  real  question  to  be  decided  was 
which  of  the  parties  could  prove  a  prior  title  to 
possession.  Nanack  Chand  v.  Teluckdye  Koer 
I.  L.  R.  5  Gale.  265  :  4  C.  L.  E.  358 

26. ■ Several  mort- 
gages of  the  same  property — Decrees  on  the  mort- 
gage-honds — Priority  of  purchase — Priority  of 
jMssession.  A,  on  the  11th  March  1868,  took  a 
mortgage-bond  of  certain  property,  and  obtained  a 
money-decree  on  the  bond  on  the  23rd  January 
1869.  Under  this  decree,  the  mortgagor's  interest 
was  put  up  for  sale  and  purchased  by  A  on  the  29th 
April  1870.  B,  on  the  3rd  November  1868,  took  a 
mortgage-bond  on  the  same  property,  and  obtained 
a  decree  thereon  on  the  31st  May  1869.  Under 
this  decree,  the  mortgagor's  interest  was  sold,  and 
purchased  by  B  on  the  22nd  April  1870.  B  took 
possession  of  the  property  on  the  18th  May  1872. 
In  a  suit  by  A  for  recovery  of  possession  : — Held, 
that  B  was  entitled  to  retain  possession  as  against 
A,  although  his  own  interest  might  be  merely  that  of 
a  trustee  for  the  mortgagor,  and  might  be  subject 
to  A's  mortgage-lien  if  he  took  proper  proceedings 
to  enforce  it.     Dirgopal  Lall  v.  Boi.akee 

I.  Ii.  E.  5  Calc.  269 


27. 


Title,   proof  of— Suit  to  set 


aside  order  of  Magistrate  under  Criminal  Procedure 
Code,  1861,  s.  318.  To  set  aside  the  effect  of  an 
order  made  by  a  Magistrate  under  s.  318  of  the 
Criminal  Procedure  Code,  1861.  the  plaintiff  cannot 
sue  for  restoration  of  possession  only  on  the  sole 
ground  of  previous  possession,  without  proof  of  title. 
Rajessuree  Debia  v.  Brindabuttv  Debia 

7  "W.  R.  212 
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Achu.mande  Agath  Kunhi  Pathumah  v.  Maka-^ 
CHiNDE  Agath  Mak;achi       .         .       4  Mad.  478 


28. 


-    Act  IV  of  1840 


— Julkiir.  A  originally  owned  two  zamindaris 
between  which  lay  a  bil,  or  marsh,  of  which  he  also 
owned  the  fisheries.  One  of  the  zamindaris  was  sold 
and  purchased  by  B,  but  the  bil  fisheries  still  conti- 
nued with  the  remaining  zamindari  held  by  A.  After 
the  sale  certain  lands  reclaimed  from  the  bil  were 
for  some  years  held  by  B  as  part  of  his  purchased 
zamindari.  A  instituted  a  summary  suit  under  Act 
IV  of  1840,  and  was  by  an  order  of  the  Magistrate 
put  in  possession  of  these  lands.  B  brought  a 
regular  suit  against  A  to  recover  the  lands  and  set 
aside  his  order.  Held  (reversing  the  decisions  of 
the  Courts  below),  that  it  was  necessary  for  B  to 
show  a  better  title  to  the  land  than  A  could  produce. 
It  was  not  enough  for  him  to  prove  possession 
anterior  to  the  Magistrate's  order  under  Act  IV  of 
1840.  The  presumption  was  that  the  land  of  the 
bil  belonged  to  A,  who  had  admittedly  owned  both 
estates  before,  and  had  retained  the  fisheries  of  the 
bil  after,  the  auction  sale.  B  ought  to  have  shown 
when  and  how,  if  at  all,  the  right  to  the  fisheries 
and  the  right  to  the  soil  were  severed.  Barada 
K.\NT  Roy  v.  Chundra  Kumar  Roy 

2  B.  L.  R.  P.  C.  I  :  11  W.  R.  P.  C.  1 
12  Moo.  I.  A.  145 

29.  Effect  of  previous  suit — 


Previous  suit  on  the  basis  of  possession  without  title, 
dismissal  of — Dispossession  by  plaintiff  in  the  previ- 
ous suit — Previous  decree,  effect  of — Title,  want  of,  of 
plaintiff  in  subsequent  suit.  Defendants  brought 
a  suit  in  1886  for  a  declaration  of  their  title  and 
to  recover  possession  of  the  lands  in  suit  against 
the  plaintiff.  The  suit  was  dismissed,  defendants 
having  failed  in  that  suit  to  prove  their  title. 
Defendants  subsequently  dispossessed  the  plaintiff 
in  1890  ;  and  plaintiff  instituted  the  present  suit 
in  1896  but  could  not  prove  his  title.  Held,  that 
the  effect  of  the  decree  in  the  previous  suit  was  to 
declare,  as  against  the  present  defendants,  that 
plaintiff's  possession  was  lawful ;  and,  such  being 
the  case,  and  the  defendants  being  wrong-doers  and 
having  no  title,  the  plaintiff  in  the  present  suit,  on 
the  basis  of  the  decree  in  the  previous  suit  and  his 
previous  lawful  possession,  is  entitled  to  recover 
possession  if  the  lands  are  the  same.  Nisu  Chand 
Gaifa  v.  Kanchiram  Bagani,  3  C.  W.  N.  568 ; 
Gobind  Chunder  Koondoo  v.  Taruk  Chunder  Bose, 
I.  L.  R.  3  Calc.  145 ;  Ismail  Ariff  v.  Mahomed 
Ghous,  I.  L.  R.  20  Calc.  834,  distinguished.  Fazlae 
Rahman  Chowdhry"  v.  Raj  Chunder  Sen  (1900) 

5  C.  W.  N.  234 


30. 


Limitation — Limitation    Act 


{XV  of  1877),  Sch.  II,  Art.  116— Breach  of  contract 
in  writing  registered — Lease  of  villages — Failure 
by  lessee  to  put  lessor  in  possession — Executory 
contract  to  deliver  such  possession  as  the  nature 
of  the  property  admits — 3Iere  execution  of  lease 
of   villages   not    a  delivery  of    possession.       By   a 
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{b)  Othkr  Suits  for  Possession — conid. 

registered  document,  dated  11th  November,  1893, 
defendant  leased  certain  villages  to  plaintiff  for  a 
term  of  seven  years  and  eight  months.  On  5th 
December,  1893,  plaintiff  applied  to  be  put  into  pos- 
session of  the  villages,  but  never  obtained  possession. 
On  11th  November,  1899,  plaintiff  brought  this  suit 
for  possession,  and  in  the  alternative  for  the 
damages  which  he  had  sustained  by  the  failure  on 
the  part  of  defendant  to  put  him  into  possession. 
On  the  plea  of  limitation  being  set  up  : — Held,  that 
the  claim  for  damages  was  not  barred,  it  being 
governed  by  Art.  116  of  Sch.  II  to  the  Limitation 
Act.     Both  in  the  case  of  a  sale  and  of  a  lease,  the 

,  registered  instrument  by  which  such  sale  or  lease  is 
effected  not  only  oxierates  as  a  grant,  but,  in  the 
absence  of  a  contract  to  the  contrary,  is  also  con- 
strued and  operates  as  an  executory  contract  to 
deliver  to  the  vendee  or  lessee  such  possession  of  the 
property  as  its  nature  permits ;  and  the  breach  of 
such  an  obligation  is  a  breach  of  a  contract  in 
writing  registered,  within  the  meaning  of  the  article 
referred  to.    It  was  also  contended  by  the  defendant 

*  that,  inasmuch  as  the  raiyats  were  in  actual 
occupation  of  the  villages  which  formed  the  subject 
matter  of  the  lease,  the  defendant  had,  in  fact, 
by  the  mere  execution  and  delivery  of  the  lease, 
given  plaintiff  such  possession  as  the  subject- 
matter  of  the  lease  permitted,  and  that  plaintiff 
could  have  collected  the  rents  without  any  further 
act  on  the  part  of  the  defendant.  Held,  that  posses- 
sion had  not  been  given.     Za^iindab  of  Viziaxa- 

GRAM  V.  BeHARA  SuRYAXARAyA^rA  PaTRULU  (1901) 

L  L.  E.  25  Mad.  587 


31. 


Mortgage — Mortgage  of   non- 


transferable occupancy  holding — Objection  of  land- 
lord that  holding  is  turn-transferable — Subsequent  suit 
for  ■possessiMv—CivU  Procedure  Code  (Act  XIV  of 
1SS2),  s.  244.  Plaintiff,  to  whom  a  non-transferable 
occupancy  holding  was  mortgaged,  brought  a  smt 
upon  the  mortgage  against  the  mortgagor,  the  occu- 
pancy raiyat ;  the  landlords,  who  objected  that  the 
holding  was  not  transferable,  were  made  parties  in 
the  mortgage  suit.  The  Court  declined  to  decide 
this  question,  and  passed  a  decree  for  the  sale  of  the 
property,  which,  being  sold,  was  purchased  by  the 
plaintiff,  who,  not  being  able  to  obtain  possession, 
brought  the  present  suit  for  recovery  of  possession. 
Held,  that  the  objection  of  the  landlord  defendants 
that  the  holding  was  not  transferable  could  be  gone 
into  in  the  present  suit,  and  that  s.  244,  Civil  Pro- 
cedure Code,  was  no  bar  to  the  determination  of  the 
question,  as  it  was  made  by  the  defendants  in  the 
suit.  Bhiram  Ali  Sheikh  v.  Gopi  Kant  Saha, 
I.  L.  B.  24  Calc.  355  ;  and  Nil  Kamal  Mukerje'e 
V.  Jahnhabi  Chou-dhurani,  I.  L.  B.  26  Calc.  946, 
relied  upon.  Durga  Charak  Agradani  v.  Kara- 
mat  Khan  (1903)     ,         .         .     7  C.  W.  N.  607 


32. 


Landlord's   suit.     A  suit  for 


recovery  of   possession    by  a    lessor  is    maintain- 
able, if  the  lessee  is  a  party  and  does  not  object. 

VOL.   IV. 


POSSESSION— concW. 

6.  SUITS  FOR  POSSESSION— <;<mcia. 

(6)  Other  Suits  fob  Possession- — concld. 

Raj  Kishore     Awasti  v.     Jadc     Nath    Basak 
(1905)         .         .         .         .         11  C.  W.  N.  828 

7.  EFFECT  OF  POSSESSION. 

L Nature  of  interest 

in  immoveable  property  acquired  by  virtue  of  mere 
possession.  A  person  in  possession  of  land  without 
title  has  an  interest  in  the  property  which  is  herit 
able  and  good  against  all  the  world  except  the  true 
owner  an  interest  which,  unless  and  until  the  true 
owner — interferes,  is  capable  of  being  disposed  of 
by  deed  or  will,  or  by  execution  sale,  just  in  the 
same  way  as  it  could  be  dealt  writh  if  the  title 
were  unimpeachable.  Asher  v.  Whitlocl:,  L.  B.  1  Q. 
B.  1  ;  Sunder  v.  Parbali,  I.  L.  B.  12  All.  51  ;  and 
Brindaban  Ch  under  Bao  v.  Tara  Chand  Banerjee, 
20  W.  B.  114,  referred  to.  Gobixd  Prasad  r. 
Mohan  Lal  (1901)     .         .    I.  L.  R.  24  All.  157 

Title — Nature    of 


merely  possessory  title.  A  perso  n  whose  title  to 
immoveable  property  rests  upon  mere  possession 
is  competent  to  deal  with  such  property  as  if  he 
were  the  owner,  and  his  acts  w  ill  be  good  as  against 
all  persons  other  than  the  true  owner.  If  such 
a  possessor  executes  a  registered  deed  of  gift 
of  the  property,  he  is  subject  to  the  rule  that  no 
one  can  derogate  from  his  own  grant.  Govind 
Prasad  v.  Mohan  Lal,  I.  L.  B.  24  All.  157,  followed. 
PhulChund  V.  Lakkhu,  I.  L.  B.  25  All.  35^,  referred 
to.     Pahlwan  Singh  v.  Raji  Bhaeose  (1905) 

I.  L.  B.  27  Ali.  ie» 

POSSESSION,  ORDER  OF  CRIMINAL 
COURT  AS  TO. 

Col. 

1.  Cases  which  ^Iagistrate  can  de- 
cide as  to  Possession  .         .         .  9579 

2.  Likelihood    of    Breach  of    the 

Peace 9588 

3.  P.ARTIES  TO  Proceedings         .         .  9600 

4.  Notice  to  Parties  .         .         .  9606 

5.  Evidence,  Mode  of  taking,  etc.     .  9607 

6.  Decision    of    ilAGiSTRAXE    as    to 
Possession  .         .         .         .         .9610 

7.  Nature  and  Effect  of  Decision    .  9621 

8.  attach3ient  of  property      .         .  9625 

9.  Transfer  or  Withdrawal  of  Pro- 

ceedings       9628. 

10.  Striking  off  Proceedings     .         .  9629 

11.  Disputes    as  to  Right    of    Way, 
Water,  etc.  ....  9630 

12.  Local  Inquiry      ....  9637 

13.  Dispossession  BY  Crdhnal  Force  .  9638 

14.  Costs 9641 
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(     9579     ) 


DIGEST  OF  ^CASESj 


(     9580    ) 


POSSESSION,    ORDER    OF  CRIMINAIi 
COURT  AS  TO— contd. 

See  Appeal  in  Criminal  Cases — 
Criminal  Procedure  Code,  ss.  423  ((7) 
522     .         .      I.  L.  R.  29  Gale.  724 

See  Criminal  Procedure  Code  (Act  V  of 
1898)    .  .  .  .    ss.  1*45,  146 

See  Damages — Remoteness  of  Damages. 
I.  L.  R.  6  Mad.  426 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
47(1871,  Art.  46). 

See  Limitation  Act,  1877.  Sen.  II, 
Art.  174       .       I.  L.  R.  28  Gale.  86 

See  Nuisance — Under  Criminal  Pro- 
cedure Code         .       7  G.  W .  IT.  142 

See  Revision — Criminal  Cases — Mis- 
cellaneous Cases. 

I.  li.  R.  25  All.  537 

See  Security  for  Good  Behaviour. 

I.  L.  R.  26  Mad.  471 

attachment  of  property — 

See  Possession,  Order  of  Criminal 
Court  as  to — Cases  in  which  Magis- 
trate can  decide  as  to  Possession. 

5  G.  W.  K".  105  ;  710 

jurisdiction  of  Givil     Gourt    to 

interfere  w^ith — 

See  Mamlatdar,  Jurisdiction  of. 

I.  li.  R.  26  Bom.  353 


—  local  inquiry — 

See  Possession,  Order  of  Criminal 
Court  as  to — Transfer  or  With- 
drawal OF  Proceedings. 

5  G.  W.  N.  686 

parties  to  proceedings — 

See  Possession,  Order  of  Criminal 
Court  as  to — Disputes  as  to  Right 
OF  Way,  Water,  etc.    5  G,  W.  N.  67 

See  Receiver  .     I.  L.  R.  30  Gale.  593 


1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION. 

1.  Dispute  as  to  possession — 

Criminal  Procedure  Code,  1S61,  s.  320.  A  Magis- 
trate has  no  ground  for  proceeding,  under  Ch.  XXII 
of  the  Criminal  Procedure  Code,  1861,  where  there 
is  no  dispute  as  to  the  fact  of  actual  possession 
of  either  the  land  or  crop.     Anonymous 

4  Mad.  Ap.  12 

2. -  Dispute  as  to  right  to  col- 
lect rents — Order  of  Criminal  Court  <is  to — Re- 
fori  of  police  officer.  Where  a  dispute  between  par- 
ties was  not  concerning  land  or  its  boundaries,  or 
concerning  houses,  water,  fisheries,  or  produce  of 
land,  but  simplj'  as  to  what  collections  one  of  the 
parties  had  made  and  what  rents  he  was  entitled  to 
collect  under  a  decree  of  Court,  the  case  was  held 


POSSESSION,  ORDER    OP    GRIMINAL 
GOURT  AS  TO— contd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— co»<d. 

not  to  come  under  the  provisions  of  Act  X  of  1872' 
s.  530,  but  under  the  ruling  in  Ramrunginee  Dos' 
see  V.  Gooroodass  Roi,,    IS  W.  R.   Cr.   36.     Puddo" 

MONEE  DaSSEE    V.  JUGGODUMBA    DaSSEE 

25  W.  R.  Gr.  2 

Per  Prinsep,  J. — 


That  constructive  possession  through  the  collection 
of  rents  is  the  actual  possession  which  may  be  deter- 
mined in  proceedings  under  s.  145  of  the  Criminal 
Procedure  Code,  under  sub-s.  (2)  of  that  section. 
Laldhari  Narain  Singh  v.  Sukdeo  Narain 
Singh         .         .         .         I.  L,  R.  27  Gale.  892 

4  G.  W.  N.  613 


4. 


Criminal  Proce- 


dure Code  {Act  X  of  1882),  s.  145— Tangible  im- 
moveable property.  Act  X  of  1872,  *■.  530.  A  dis- 
pute as  to  the  right  to  collect  rents  is  a  dispute  con- 
cerning tangible  immoveable  property  within  the 
meaning  of  s.  145  of  the  Code  of  Criminal  Pro- 
cedure, 18S2.  Pramatha  Bhusana  Deb  Roy  v. 
DooRGA   Churn   Bhattacharji 

I.  L.  R.  11  Gale.  413 

5. Criminal  Procedure 

Code  (Act  X  of  1SS2),  s.  145 — Tangible  immoveable 
property.  A  dispute  as  to  the  right  to  collect  rents 
is  a  dispute  concerning  tangible  immoveable  pro- 
perty within  the  meaning  of  s.  145  of  the  Criminal 
Procedure  Code.  Harak  Narain  Singh  v.  Luchmi 
Buz  Roy,  5  C.  L.  R.  287,  and  Sutherland  v. 
Crowdy,  IS  W.  R.  Cr.  11  •  9  B.  L.  R.  229,  referred 
to.  PramatJia  Bhusana  Deb  Roy  v.  Doorga  Churn 
Bhuttadiarji,  I.  L.  R.  11  Calc.  413,  followed. 
Where  a  dispute  arose  as  to  the  right  to  collect 
the  rents  of  certain  land,  the  ownership  of  which 
was  claimed  by  both  A  and  B,  and  the  tenants 
who  had  been  paying  rent  to  A  rsfused  to  pay 
rent  to  A  and  attorned  to  B : — Held,  that  the 
conduct  of  the  tenants  in  attorning  to  B  was  not 
an  assertion  of  possession  adverse  to  A  such  as  to 
put  an  end  to  the  relation  of  landlord  and  tenant 
between  them  and  A  and  to  A's  right  to  collect 
the  rents.  Such  attornment  therefore  did  not 
deprive  A  of  his  right  to  have  'recourse  to  s.  145 
in  case  of  a  likelihood  of  a  breach  of  the  peace,  so 
as  to  have  his  possession  of  the  right  to  collect  the 
rents  maintained  pending  proceedings  in  a  civil  suit. 
Sarbananda  Basu  Mozumdar  v.  Pean  Sankar 
Roy  Chowdhuri  .         I.  L.  R.  15  Gale.  527 


6. 


Criminal     Proce- 


dure Code,  s.  145.     A  dispute  between  two  persons 
as  to  the  right  to  collect  rent  from  the  tenants  of  an 
estate  is  cognizable  under  s.  145  of  the  Code  of  Cri- 
minal Procedure.     Ramasami  v.  Danakoti  Ammal 
I.  L.  R.  12  Mad.  88 


7. 


Criminal 


Proce- 
Magis- 


dure   Code,   1S9S,   n.     145 — Jurisdiction  of 
trate — Appointment  of  Receiver  of  a   joint    estate — 
Joint  owners  governed  by  Mitakshara  Law.     There 
is  no  want  of  jurisdiction  in  a  Magistrate  to  proceed 


{     9581     ) 


DIGEST  OF  CASES. 


(     9582    } 


POSSESSION,    ORDER  OP   CRIMINAIj 
COURT  AS  TO^contd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— core/rf. 

under  s.  145  of  the  Criminal  Procedure  Code,  because 
the  dispute  is  one  regarding  the  right  to  the  col- 
lection of  rents  between  joint  owners  governed  by 
the  Mitakshara  school  of  Hindu  law.  Nor  can  the 
appointment  of  a  Receiver  of  the  joint  estat«,  sub- 
sequent to  the  passing  of  the  order  by  the  Magis- 
trate, affect  the  question  of  the  jurisdiction  of  the 
Magistrate  at  the  time  when  he  passed  the  order. 
Sbi  Mohan  Thaktir  t'.  Narsing  Mohan  Thakxib 
I,  li.  R.  27  Calc.  259  ;  261  note 
4  O.  W.  N.  420,  421  note 


8. 


Criminal    Proce- 


dure Code,  1S82,  s.  145 — Tangible  immoveable  pro- 
perty.    A  dispute  as  to  the  right  to  collect  rents  is  a 
dispute  concerning  tangible  immoveable  property 
within   the   meaning  of    s.    145    of   the    Criminal 
Procedure  Code,  and  the  operation  of  that  section 
cannot  be  limited  by  any  rule  which  would  depend 
upon  the  area  of  the  property  in  dispute.     Where, 
in  such  a  dispute  which  related  to  two  pergunndhs 
comprising    more    than   three    hundred    distinct 
villages,  it  was  admitted  by  the  petitioner  that  tha 
opposite  party  had  been  in  possession  by  r:>ceipt  of 
rent  from  the  tenants  up  to  a  period  some  three 
months  anterior  to  the  institution  of  the  proceeding, 
but  she  alleged  that  she  had  succeeded  in  inducing 
the  tenants  to  attorn  to  her  by  payment  of  rent  to 
the   officers  appointed  by  her  since  such  period  ; 
and  where  the  Deputy  Commissioner,  after  record- 
ing a  certain  amount  of  evidence,  refused  to  exa- 
mine any  more  witnesses  on  the  ground  that  the 
enquiry  would  extend  to  an  inordinate  length  and 
be  extremely  expensive,  and  i)assed  an  order  under 
the  section  : — Hdd,  that,  even  though  it  might  be 
established  that  the  Deputy  Commissioner's  action 
in  excluding  evidence  was  illegal,  it  did  not  follow, 
having  regard  to  the  circumstances  of  the  case,  that 
the   Btigh   Court   would   be  justified  in  exercising 
its  revisional  powers.  Held,  further,  that  a  payment 
of  rent  for  a  short  time  to  the  petitioner,  even 
if  proved,  would  not  amount  to  dispossession  of 
the  opposite  party.     Sarbanando  Basu  Mozumdar 
V.  Pran  Sankar  Roy   Ghoxcdhuri,  I.  L.  R.  15   Calc. 
527,  followed.     Abhayessari  Debc  v.  Sh[dhessari 
I>EBi  .  I.  L  R.  16  Caie.  513 

®' Criminal    Proce- 
dure Code,  1882,  s.  145— Share    in  joint  undivided 
property — Tangible  immoveable  property.     A  dispute 
as  to  the   right  to  realize  rent  in  respect,  not  of 
the  whole  sixteen  annas,  but  only  of  an  undivided 
,  6hare  of  any  tract  of  land,  is  not  a  dispute  concem- 
I  ing  tangible  immoveable  property  within  the  mean- 
I  ing  of  s.    145  of  the    Criminal   Procedure  Code. 
I  Ramrunginee   Dossee  v.  Gooroodass  Roy,  18  W.  R. 
i  Cr.  36,  and  Beni  Narain  v.  Acharj  Nath,  I.  L.  R. 
6  All.  607,  approved   of.     Pramatha  Bhasana  Deb 
\Roy  V.    Doorga  Churn  Bhattacharji,  I.   L.   R.   11 
^Calc.  413  ;  Sarbananda  Basu  Mozumdar  v.    Pran    \ 
\8ankar  Roy  Chowdhuri,  I.  L.  R.  15  Calc.  527  ;  and    I 
'Abhayessuri  Debi  v.     Shidhessari  Debi,  1.   L.   R.    , 


POSSESSIOK",    ORDER   OP  CRIMINAL 
COURT  AS  TO—corUd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 

AS  TO  POSSESSION— ca7t/<i. 
16  Calc.  513,  distinguished.     Sorb  Narain   Singh 
V.  Bnu  MoHrN  Thakite     .    I.  li.  R.  23  Calc.  80 


10. 


Dispute  regarding  right  of 


fishery  —Criminal  Procedure  Code,  1882,  s.  145 — 
"  Tangible  immoveable  property."  A  dispute  con- 
cerning the  right  to  fish  in  a  julkur  is  not  a  dispute 
concerning  any  "  tangible  immoveable  property  " 
within  the  meaning  of  s.  145  of  the  Code  of  Criminal 
Procedure.  Inquiries  under  s.  145  should  be 
directed  to  the  question  as  to  which  party  is  in 
possession  of  the  subject  of  dispute  before  any 
proceedings  in  the  Court  have  been  taken  in  the 
matter.  Krishna  Dhone  Dm  v.  Troilokia  Nath 
Biswas     .         .         .  I.  L,  R.  12  Calc.  537 


IL 


Criminal  Proce- 


dicre  Code,  1882,  s.  145—Jvlhur  right — Tangible 
immoveable  property.  A  dispute  concerning  a 
julkur  right  is  not  a  dispute  concerning  "  tangible 
immoveable  property  "  within  the  meaning  of  s.  145 
of  the  Code  of  Criminal  Procedure,  and  cannot  be 
inquired  into  by  a  Magistrate  under  the  provisions  of 
that  section.  Anttni)  Men  Dabia  v.  Shitrnomoyi 
I.  Ii.  R.  13  Calc.  179 


12. 


Dispuce   concerning  ferry- 


including  land  and  water  over  which  it 
plies — Right  of  ferry — Criminal  Procedure  Code 
{Act  V  of  1S9S),  s.  145.  The  right  to  a  ferry,  i.e., 
the  right  to  carry  passengers  to  and  fro,  cannot  be 
treated  apart  from  the  possession  of  the  lands  used 
on  either  side  of  the  stream  for  the  purpose  of  land- 
ing them.  It  is  a  proper  case  to  be  dealt  with  under 
s.  145  of  the  Criminal  Procedure  Code  (Act  V  of 
1898)  where  the  subject-matter  of  dispute  is  a  ferry, 
including  the  land  and  water  upon  which  the  right 
of  feny  is  exercised.     HiTRBtrLLXTBH  Narain  Singh 

V.  LUCHMESWAR  PrOSAD  SiNGH 

I.  L.  R.  26  Calc.  188 

See   Laldhari       Singh    v.    Sckdeo      Naeain 

Singh 3  C.  W.  N.  49 

I.  Ii.  R.  27  Calc.  892 :  4  C.  W.  N.  613 


13. 


Ferry — Tangible . 


immoveable  property — Offence — Jurisdiction  of  Mag- 
istrate. A  forry  does  not  come  within  the  de- 
scription of  "  tangible  immoveable  property  "  as 
used  in  s.  145  of  the  Crminal  Procedure  Code  of 
1832.  Disputes  regarding  f  Brries  come  within  the 
scope  of  s.  147.  S.  182  relates  only  to  cases  of 
offences,  that  is  acts  which  are  punishable  by  law, 
and  a  case  under  s.  145  is  not  a  case  relating  to  an 
offence.     Harbullabh  Narain  Singh  v.  Bajrang 

Dass 3C.  W.N.  148 

14, .  Dispute  as  to  alluvial  land 

— Land  left  by  drying  up  of  river.  A  Magistrate 
had  jurisdiction,  under  s.  308,  Code  of  Criminal 
Procedure,  1861,  to  prevent  breaches  of  the  peace  in 
places  where  the  rivers  have  dried  up.  The  jurisdic- 
tion that  was  once  there,  under  s.  30,  was  not  taken 
away  by  reason  of  the  land  having  appeared,  and  the 

14  c  2 
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POSSESSION,  ORDER  OF    CRIMINAL 
COURT  AS  TO— conid. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— conid. 

water  disappeared.  Emambandee  Begum    v.   Tek 
Bahadoor         .         .         .         17  W.  R.  Or.  53 

15.    Standing    cropa— Criminal 

Procedure  Code,  s.  145 — "  Tangible  immoveable  pro- 
'perty."  Standing  crops  are  "  tangible  immoveable 
property  "  within  the  meaning  of  s.  145  of  the  Code 
of  Criminal  Procedure.  Cheda  Lai  v.  Mxd  Chand, 
I.  L.  E.  14  All.  3,  and  Madayija  v.  Yenkata,  I.  L.  R. 
11  Mad.  193,  followed.  Ganga  Pbasad  v.  Naraix 
I.  L.  R.  15  All.  394 


16. 


Dispute    about    right    to 


perform    service    in    a    public    temple — 

Criminal  Procedtcre  Code  (Ad  V  of  1S9S), 
ss.  144,  145.  A  dispute  relating  to  the  right  of 
performing  religious  service  in  a  public  temple 
when  it  is  likely  to  cause  a  breach  of  the  public  peace 
falls  under  s.  145  of  the  Criminal  Procedure  Code 
(Act  V  of  1898).  Muhammad  Musaliar  v.  Kunji 
Cheh  Musaliar,  I.  L.  R.  11  Mad.  323,  referred  to. 
A  dispute  arose  between  certain  classes  of  priests 
attached  to  a  Hindu  temple  about  the  right  of  per- 
forming a  certain  religious  service.  On  the  com- 
plaint of  one  of  the  parties,  the  Magistrate  of  the 
district  purporting  to  act  under  s.  145  of  the  Code  of 
Criminal  Procedure  (Act  V  of  1898),  passed  an  ex 
parte  order  prohibiting  the  other  party  from  taking 
any  part  in  the  said  servdce  although  both  parties 
had  been  previously  declared  by  the  Civil  Court  to 
be  entitled  to  officiate  at  the  service.  Held,  that  the 
order  was  illegal  and  opposed  to  the  provisions  of 
s.  145  of  the  Code.  The  High  Court  ordinarily 
has  no  jurisdiction  to  interfere  with  an  order  under 
Ch.  XII  of  the  Criminal  Procedure  Code  (Act  V  of 
1898),  which  is  not  a  proceeding  within  the  meaning 
of  s.  435  of  the  Code  ;  but  when  the  Magistrate 
exceeds  his  jurisdiction  under  s.  144  or  s.  145,  the 
High  Court  has  power  to  interfere  under  its  revi- 
sional  jurisdiction  (s.  439).  In  re  Pandtjeang 
GoviND       .         .         .         I.  L.  R.  24  Bom.  527 


17. 


Dispute     as    to    right    in 


burial  ground — Possession  of  manager — Criminal 
Procedure  Code,  1872,  s.  530.  A  case  in  which  several 
persons  dispute  about  the  proprietary  right  in  a 
burial  ground  should  be  tried  in  a  Civil  Court,  and 
does  not  properly  come  under  s.  530  or  s.  532  of  the 
Code  of  Criminal  Procedure  ;  and  an  order  of  the 
Magistrate  that  he  found  the  manager  in  possession 
on  behalf  of  one  of  the  proprietors  was  set  aside. 
Kassim    Hassim    Sookty    v.    Abrahim    Soi.emax 

25  W.  R,  Cr.  24 


18. 


plots  of  land  governed  by  same  circum- 
stances — Action  of  Magistrate  only  as  regards 
some  plots — Criminal  Procedure  Code,  1872,  s.  530. 
A  dispute  having  arisen  as  to  the  possession  of  109 
plots  of  land  to  which  a  claim  to  possession  was 
made  by  the  raiyats  of  village  A  on  the  one  hand 
and  by  the  raiyats  of  village  B  on  the  other,  the 
Magistrate  instituted  a  proceeding  under  s.  530  of 
the  Criminal  Procedure  Code  in  respect  of  all  the 


POSSESSION,    ORDER    OF  CRIMINAL 
COURT  AS  TO—contd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 

AS  TO  POSSESSION— cow<i. 
109  plots,  but  having  taken  evidence,  dealt  in  his- 
order  with  twelve  only,  directing  that  the  raiyats 
of  village  B  should  be  kept  in  possession.  Hdd, 
that,  it  appearing  that  all  the  109  plots  were  covered 
by  the  same  state  of  circumstances,  the  Magistrate 
had  exercised  a  sound  discretion  in  acting  as  ho  did. 
AziM  MoLLA  V.  Satoo  Poramanick 

10  C.  L.  R.  523 


Dispute  as  to  a  number  of 


19. 


Dispute  as  to  property  of 


"which  each  of  two  persons  claimed  the 
whole  without  allegation  of  joint  posses- 
sion—CnminaZ  Procedure  Code,  1872,  s.  530. 
Where  each  of  two  parties  claimed  the  same  share  of 
certain  property  as  a  whole  estate,  neither  alleging 
that  the  other  was  joint  ^\■ith  him  in  any  way,  and 
the  Magistrate,  without  reference  to  the  right  of 
possession,  w  ent  into  the  question  of  who  was  in 
possession  and  maintained  the  possession  of  the 
party  found  in  possession,  the  High  Court  htld  that 
the  case  fell  under  Act  X  of  1872,  s.  530,  and  saw  no 
necessity  to  interfere  with  the  decision.  Byjnath 
Sahoo   v.   Rtjghoonath  Pershad 

25  W.  R.  Cr.  16 


20. 


Dispute    regarding     joint 


property — Criminal  Procedure  Code,  1861,  s.  31S, 
The  decision  of  the  Deputy  Magistrate  was  quashed, 
because  the  property  in  dispute  being  ijmali  he 
had  no  jurisdiction  to  try  the  dispute  under  s.  318, 
Code  of  Criminal  Procedure,  but  ought  to  have 
proceeded  in  the  manner  laid  down  in  Circular 
Order  No.  10,  dated  16th  April  1863.  GoLtrcK 
Chunder  Roy  v.  Raj  Mohun  Bose 

17  W.  R.  Cr.  33 
See  Ramrukginee  Dossee  v.  Gooroo  Dass  Roy 

17  W.  R.  Cr.  9 


21. 


Criminal      Pro' 


cedure  Code  (Act  V  of  1898),  s.  145 — Joint  posses- 
sion— Jurisdiction  of  Magistrate.  S.  145  of  the 
Criminal  Procedure  Code  does  not  apply  where  two 
parties  are  in  joint  possession  of  the  property  in 
dispute  and  one  of  them  tries  to  evict  the  other  so  as 
to  endanger  the  public  peace.  S.  145  of  the  Code 
contemplates  a  dispute  between  two  parties  each 
of  ^\hich  asserts  the  riglit  to  hold  actual  possession 
of  property  as  against  the  other  and  not  a  dispute 
between  a  party  claiming  to  hold  joint  possession 
and  another  contesting  such  right.  Tariyan 
BiBEE  V.  AsAMUDDi  Bepabi      .     4  C.  W.  N.  426 


22. 


Criminal     Pro- 


cedure Code,  1882,  ss.  145,  147 — Dispute  as  ta 
immoveable  property — Collection  of  rent.  A  dispute 
existing  between  one  of  the  co-sharers  of  an  un- 
divided estate  and  the  lessee  of  another  co-sharer 
as  to  the  right  of  the  latter  to  collect  rent,  such 
right  being  denied  on  the  ground  that  the  lessor 
was  not  in  possession  of  her  share,  an  inquiry 
was  made  under  Ch.  XII  of  the  Criminal  Procedure 
Code,  and  the  lessor  was  declared  to  be  in  posses- 
sion of  her  share.     Held,  that  the  provisions  of  that 
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POSSEgSION",  OUDEB    OF    CRIMIN"A.-L 
COURT  AS  TO^mid. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— con/d. 

■chapter  were  not  applicable  to  the  dispute  in  ques- 
tion.     BZNI  NaRAIX  f.  ACHKAJ  Nath 

L  L.  R/5  All.  607 


28. 


Land  hdd  by  co- 


tharers — Dispute  on  erection  of  edifice  by  one  icithout 
consent  of  other — Criminal  Procedure  Code  (Act  X  of 
1872),  f.  -530.  A,  a  joint  owner  of  a  parcel  of 
land,  erected  on  it  an  edifice  without  the  consent 
and  against  the  will  of  B,  another  joint  owner. 
A  dispute  having  arisen  in  consequence,  the  Magis- 
trate held  an  inquiry,  and  made  an  order  under 
s.  530  of  the  Criminal  Procedure  Code,  awarding 
to  A  exclusive  possession  of  the  part  of  the  land 
on  which  the  edifice  had  been  erected.  Held,  per 
Jacksox,  J.,  that  such  order  was  erroneous,  as  the 
matter  was  not  one  to  which  s.  530  could  apply. 
Empbess  r.  Rajcoomak  Sixgh 

I.  L.  B.  3  Calc.  573":  1  C.  L.  R.  352 
2  C.  L.  R.  62 


24. 


Dispute  as  to  bTiilding  site 


— -Persons  not  parties  to  proceedings — Criminal 
Procedure  Code,  1882,  ss.  145,  147.  In  a  suit  to 
recover  a  building  site,  an  injunction  was  issued  by 
the  Court  restraining  the  defendants  from  building 
on  the  land  pending  the  decision  of  the  suit.  On 
appeal,  the  injunction  was  dissolved  on  the  ground 
that  the  defendant  was  in  possession.  Subsequent 
to  this  order,  the  District  Magistrate,  on  the 
complaint  of  the  plaintifE  against  the  defendant, 
passed  an  order  under  s.  145  of  the  Code  of  Criminal 
Procedure,  declaring  that  K  and  V  were  in  posses- 
sion, and  forbidding  all  disturbance  of  their  posses- 
sion until  the  decision  of  a  Civil  Court.  Held,  that, 
K  and  V  not  being  parties  to  the  proceedings,  the 
order  was  illegal.  Held,  also,  that,  if  a  breach  of 
the  i)eace  appeared  likely  to  occur,  the  proper  course 
was  for  the  Magistrate  to  take  security  from  the 
"party  from  whom  a  breach  of  the  peace  was 
apprehended,  but  that  it  was  not  illegal  for  the 
Magistrate  to  proceed  under  s.  145  or  s.  147  of  the 
Code  of  Criminal  Procedure.  Scbba  v.  Tbfkcal 
I.  li.  B.  7  Mad.  460 


25. 


Complaint  as  to  disposses- 


sion of  land  not  involving  likelihood  of 
breach  of  jpe&ce— Criminal  Procedure  Code,  1S98, 
s.  145.  ^Miere  a  proceeding  under  s.  145  of  the 
•Code  of  Criminal  Procedure  (Act  V  of  1898)  was 
instituted  upon  a  complaint  of  the  commission  of 
various  offences,  none  of  which  necessarily  involved 
a  breach  of  the  peace,  but  included  dispossession  of 
land : — Held,  that  the  Magistrate  was  not  justified  in 
"taking  proceedings,  iinder  s.  165,  Criminal  Procedure 
•Code,  but  the  proper  course  for  him  was  to  try  the 
complaint  of  the  offences  charged,  and  in  the  event 
-of  the  complainant  establishing  his  case,  suflBcient 
to  secure  the  conviction  of  the  accused  of  an  offence 
Attended  by  criminal  force,  the  Magistrate  could, 
under  s.  522  of  the  Code,  order  the  restoration  of  the 
land  to  the  complainant.  Kesu  alias  Keshwar 
aSCfGH  W.  MOTI  MOLLAH       .  .       4  C.  W.  M".  57 


POSSESSION,    ORDEB   OF  CRIMINAIj 
COUBT  AS  TiO—conid. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— e<m«. 


26. 


Dispute    as  to  possession 


of  land — Code  of  Criminal  Procedure  {Act  V  of 
1898),  ss.  145,  14& — Joint  possession — Attachment 
of  land  and  crop? — Jurisdiction.  Where  two  rival 
zamindars  claimed  to  hold  certain  alluvial  lands, 
and  where  it  was  admitted  that  they  were  joint- 
proprietors  of  mauza  G,  but  the  question  also  in 
dispute  was  whether  those  lands  belonged  to  mauza 
G  or  to  mauza  S,  one  of  the  parties  claimins  that 
if  they  belonged  to  JV  he  had  absolute  right  in  it, 
and  the  Magistrate,  in  a  proceeding  under  s.  145, 
Criminal  Procedure  Code,  passed  an  order  under  s. 
146,  Criminal  Procedure  Code,  attaching  the  lands 
and  also  the  crops  grown  upon  the  lands  by  the 
tenants  of  one  of  the  contending  parties  :  — Held, 
that,  the  lands  not  being  in  the  joint  possession  of 
the  contending  partie-s,  the  ^Magistrate  had  juris- 
diction in  taking  action  under  s.  145,  Criminal 
Procedure  Code  : — Held,  also,  that  there  being  no 
dispute  between  the  tenants  inter  se.  the  order  of 
the  Magistrate  as  to  the  attachment  of  the  crops  on 
the  land,  which  belonged  to  the  tenant  who  grew 
them,  was  a  bad  order  for  want  of  jurisdiction,  and 
must  be  set  aside.  Dexomoxi  Chowdhb.vsi  v. 
Mozapar  Ali  Khax  (1900)      .       5  C,  "W.  N.  105 

27. Criminal  Proce- 


dure Code  (Ad  F  of  1898),  s.  145 — Joint  property — 
Definite  piece  of  land  in  dispute — Jurisdiction. 
\^Tiere  a  dispute  related  to  a  definite  plot  of  land, 
but  the  question  was  whether  this  plot  was  included 
in  a  piece  of  land  which  was  in  the  exclusive  posses- 
sion of  one  of  the  parties,  or  in  another  which  was 
the  joint  property  of  both  the  parties  in  dispute  : — 
Held,  that  the  Magistrate  had  jurisdiction  to  proceed 
under  s.  145,  Code  of  Criminal  Procedure.  A  ilagis- 
trate  cannot  proceed  under  s.  145,  Code  of  Criminal 
Procedure,  where  the  disputed  property  is  itself  an 
undivided  share  in  land,  or  rent  or  profit  issuing 
from  an  undivided  share,  because  in  such  a  case  the 
subject-matter  of  the  dispute  is  uncertain  and 
its  boundaries  undefined,  and  s.  145,  Code  of 
Criminal  Procedure,  only  contemplates  disputes  as 
to  the  possession  of  definite  pieces  of  land  or  the 
rents  and  profits  issuing  from  definite  piece  of  land. 
Tarujan  Bibee  v.  Ammuddi  Bepari,  4  C.  W.  X.  426  ; 
Krisia  Alhadini  Dasi  v.  Radha  Syam  Panday, 
7  C.  W.  X.  118;  Surb  Xarain  Singh  v.  Birj 
Mohan  Thakur,  I.  L.  R.  23  Calc.  80,  explained. 
Quaere  :  Whether  an  order  by  a  Magistrate  giNing 
a  party  to  a  proceeding  under  s.  145,  Code  of 
Criminal  Procedure,  possession  of  a  greater  extent 
of  land  than  is  claimed  by  him,  can  be  questioned 
as  made  \vithout  jurisdiction.  Mox  Mohax  Ghose 
r.  Rajexdra  Coomar  Ghose  (1903) 

7  C.  W.  N.  462 


28. 


—  Criminal  Proct' 
145 — Dispute  as  to 


dure  Code  {Ad   V  of  1898), 

possession  of  land — Cii-i7  suit  brought  by  one  party 
to  recover  possession  from  the  other,  Tiow  it  effects 
Magistrate's  jurisdiction — Duty  of     Magistrate     to 
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POSSESSION,    ORDER    OF  CRIMINAIi 
COURT  AS  TO— contd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE 
AS  TO  POSSESSION— co7i<rf. 

ascertain  land  in  dispute — Order  passed  in  respect  of 
lands  in  excess  of  those  referred  to  in  the  proceedings, 
if  proper.  Under  s.  145,  Code  of  Criminal  Procedure, 
a  Magistrate  has  power  to  intervene  and  pass  a 
temporary  order  in  regard  to  the  possession  of  the 
land  in  dispute,  only  until  one  or  other  of  the  parties 
applies  for  or  obtains  a  determination  of  his  rights 
in  a  Civil  Court.  Where  one  of  the  parties,  by 
bringing  a  civil  suit  for  recovery  of  possession,  has 
admitted  that  the  other  party  are  in  possession, 
there  is  no  question  as  to  possession  for  the  Magis- 
trate to  decide  in  a  proceeding  under  s.  145,  Code 
of  Criminal  Procedure.  If  he  still  considers  neces- 
sary that  steps  should  be  taken  to  preserve  the 
peace,  it  is  open  to  him  to  take  proceedings  under 
provisions  of  law  other  than  s.  145,  Code  of  Criminal 
Procedure.  He  has  no  jurisdiction  to  proceed  under 
s.  145,  Code  of  Criminal  Procedure.  When  in  a 
proceeding  under  s.  145,  Code  of  Criminal  Procedure, 
a  question  is  raised  as  to  the  identity  of  the  land 
in  dispute,  the  Magistrate  is  bound,  before  going 
further,  to  ascertain  and  identifj'  the  lands,  so  that 
neither  party  may  be  in  doubt  as  to  the  specific 
land  in  respect  of  which  proceedings  are  taken.  A 
Magistrate  has  no  jurisdiction  to  decide  a  dispute 
as  to  the  lands  in  excess  of  those  referred  to  in  his 
proceedings.  Amkiteshwari  Debi  v.  Darpa  Na- 
KAiN  Das  (1903)     .         .         .       7  C.  W.  W.  558 

29. Evidence   of   possession — 

Criminal  Procedure  Code  {Act  V  of  1S9S),  s.  145 — 
Order  passed  ex  parte — Evidence,  necessity  of  taking. 
A  Magistrate  can  proceed  ex  parte  in  a  proceeding 
under  s.  145,  Code,  of  Criminal  Procedure.  But  it  is 
not  competent  for  him  to  pass  an  order  in  favour  of 
the  party  present,  without  some  evidence  that  such 
partA-  is  in  possession.  Ram  Keista  Patba  v. 
AghoreNaskae(1902)    .         .     6  C.  W.  N.  925 

30.  "  Subject-matter  of  dis- 
pute"— Criminal  Procedure  Code  (Act  V  of  1898), 
es.  145,  146 — "  Subject-matter  of  dispute,"  meaning 
of  ;  whether  it  refers  to  whole  subject -matter  or  to  com- 
ponent parts — Magistrate,  jurisdiction  of,  to  make  an 
order  iinder  s.  145  in  regard  to  some,  and  an  order 
under  s.  146  in  regard  to  the  remaining,  plots — 
Separate  and  distinct  subject-matter — Divisibility  of 
subject-matter — One  proceeding  in  regard  to  several 
plots — Irregularity — Prejudice.  The  expression 
"  subject-matter  of  dispute,"  used  in  ss.  145  and 
146  of  the  Code  of  Criminal  Procedure,  refers  to  the 
whole  or  to  any  component  part  or  parts  thereof. 
If  that  component  part  is  distinct  and  separable 
from  the  rest,  it  cannot  rightly  be  held  that,  because 
a  magistrate  cannot  find  possession  of  one  of  the 
component  parts  of  the  subject-matter  in  dispute 
with  either  party,  he  is  bound  to  attach  the  whole, 
although  that  component  part  is  distinct  and  separ- 
able from  the  rest.  If  the  subject-matter  in  dispute 
is  indivisible  and  must  be  dealt  with  as  a  whole, 
it  must  be  dealt  with  in  such  a  way  as  to  make, 
in  regard  to  it,  one  order  under  either  s.  145  or  s. 
146  of  the  Code,  as  the  circumstances  may  require. 


POSSESSIOK",    ORDER'  OF  CRIMINAL. 
COURT  AS  TO— contd. 

1.  CASES  WHICH  MAGISTRATE  CAN  DECIDE. 

AS  TO  PCSSESSICN— concZrf. 

Katras  Jherriah  Coal  Company  v.  Sib  Krishta  Date 
&  Co.,  I.  L.  R.  22  Calc.  297,  explained  and 
distinguished.  Rakhal  Dass  Singh  v.  Sheo  Pershad 
Singh,  24  W.  B.  Cr.  73,  referred  to.  Per  Taylor, 
J. — In  this  case  each  separate  plot  may  be 
regarded  as  a  separate  subject-matter  of  dispute, 
and,  in  that  case,  each  separate  plot  might  form 
a  separate,  independent  proceeding ;  and  the  joint 
trial  in  one  proceeding  of  several  such  matters  of 
dispute  would  at  most  amount  to  an  irregularity,, 
which,  in  the  absence  of  prejudice  shown,  would. 
not  vitiate  the  inquiry.  Iswar  Chunder  Clmwdhry  v. 
Ambica  Churn  Majumdar,  5  C.  W  N.  544,  relied 
upon.     Sadar  Ali  1^.   Abdul  Karim  (1901) 

5  C.  W.  N.  710 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE. 

1.  Disputes   concerning  land — 

Criminal  Procedure  Code  [Act  X  of  1882),  s.  145, 
and  s.  107 — Procedure.  Where  a  dispute  likely  to 
cause  a  breach  of  the  peace  exists  concerning  posses- 
sion of  land,  proceedings  under  s.  145,  and  not  under 
s.  107,  of  the  Criminal  Procedure  Code,  should  be 
instituted.  Dolegobisd  Chowdhry  v.  Dhanxt 
Kha>  .  .  .  I.  li.  R.  25  Calc.  559 
In  the  n.atter  of  t\e  petition  of  Ekram  Sikgh 

3  C.  W.  N.  296 

Bejoy  Sixgha  Neogii'.  Empress 

3  C.  W.  N.  463 

2. Inquiry — Criminal     Procedure 

Code,  1861,  s.  318.  No  inquiry  should  be  made 
nor  order  passed  giving  possession  to  one  side  or 
the  other,  under  s.  318  of  the  Code  of  Criminal 
Procedure,  save  on  the  supposition  that  the  dispute- 
is  likely  to  cause  a  breach  of  the  peace.  Quee:n' 
V.  SoNAcoLAH  .         .         .         .   2  W.  R.  Cr.  44 

3.  -     —  Order    not    made 

after  jiidicial  inquiry — Criminal  Procedure  Code, 
1872,  s.  530.  An  order  of  a  Magistrate  retaining 
parties  in  possession  of  land  can  only  be  passed 
after  due  judicial  inquiry,  as  required  by  the  Code 
of  Criminal  Procedure,  s.  530.  Shoindoo  Noshyo 
V.  Rung  Lall  Jhah  .         .       .    25  W.  R.  Cr.  21 


4. 


Criminal       Pro- 


cedure Code,  1861,  Ch.  XXII.  The  inquiry  con- 
templated by  Ch.  XXII  of  the  Code  of  CriminaF 
Procedure  was  a  personal  inquiry  by  the  Magistrate 
who  makes  th^  order.     Anonymous 

4  Mad.  Ap.  20^ 

Anundee  Kooer  v.  Soonaet  Kooer 

9  W .  R.  Cr.  64 

5. Po"wer  of  Magistrate— Cnmj- 

nal  Procedure  Code,  1872,  s.  530.  The  power  given 
to  a  Magistrate  to  make  a  binding  declaration  as 
to  the  possession  of  any  property  is  an  exceptional 
one,  and  s.  530  of  the  Criminal  Procedure  Code 
limits  the  exercise  of  that  power  to  cases  in  which, 
the  Magistrate  is  satisfied   that  a  dispute,   likely 
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POSSESSION,  OBDER    OF    CBIMINAL 
COURT  AS  TO—contn. 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 

— contd. 
to  induce  a  breach  of  the  peace,  exists  ;  it  is  this 
likelihood,  with  the  consequent  necessity  for  imme- 
diate action,  which  alone  warrants  action  by  the 
Magistrate.  In  the  matter  of  the  petition  of  Kv- 
ircKD  Nakain  Bhoop 

I.  li.  B.  4  Calc.  650  :  3  C.  L.  B.  551 


POSSESSION,    OBDEB 
COUBT  AS  TO— contd. 


OP  CBIMINAL 


Akoxymous  Case 


4  Mad.  Ap.  49 


e. Ground  for  action  of  Magis- 
trate— Criminal  Procedure  Code  {Act  X  of  1S72), 
s.  531.  In  order  to  justify  a  magistrate  in  interfer- 
ing under  s.  530  of  the  Criminal  Procedure  Code, 
it  is  necessary  that  he  should  be  satisfied  that  there 
exists  a  dispute  concerning  land  which  is  likely  to 
induce  a  breach  of  the  peace,  i.e.,  there  must  be 
a  reasonable  apprehension  that  a  disturbance  of  the 
peace  is  likely  to  occur,  rendering  it  necessarj-  for 
him  to  take  immediate  steps  to  prevent  it,  and  not 
merely  that  it  is  probable  a  breach  of  the  peace  may 
occur  if  ])roceediugs  under  s.  530  be  not  taken. 
Damoduk  Biddyadhtr  Mohapateo  v.  Syamaxuxd 
Dey     .      I,  Ij  E.  7  Ciiic.  385  :  8  C.  L.  E.  514 

Dispute  likely   to 


cause  breach  of  the  -peace — Duty  of  Magistrate — 
Criminal  Procedure  Code  {Ad  X  of  1882),  s.  145. 
It  is  the  duty  of  a  Magistrate,  before  taking  pro- 
ceedings under  8.  145  of  the  Criminal  Procedure 
Code,  to  satisfy  himself  whether  there  is  any  dispute 
likely  to  cause  a  breach  of  the  peace,  and  that  the 
suggested  apprehension  of  a  breach  of  the  peace  is 
not  merely  colourable,  and  made  to  induce  him  to 
deal  with  matters  properly  cognizable  by  the  Civil 
CV)urt.  In  the  matter  of  Obhoy  Cha>-dra  ilooKEK- 
JEE.  Obhoy  Chaxdba  Mookerjee  v.  Mohamed 
Sabir   .   I.  li.  E.  10  Calc.  78  :  13  C.  L.  E.  410 


8. 


Future  breach  of 


•peace.  There  being  no  present  danger  of  a  breach  of 
the  peace,  the  fact  that  such  a  breach  is  likely  to 
take  place  at  a  future  time  will  not  justify  a  Magis- 
trate in  making  an  order  under  s.  530  of  the  Criminal 
Procedure  Code,  1872.  Uma  CnrRN  Saxtra  v. 
Beni  Madhub  Roy         .         .         7  C.  L,  B.  352 

(Contra)  Queen  v.  Mohesh  CnrxDER  Roy 

24  W.  E.  Cr.  67 


9. 


Criminal     Pro- 


cedure Code,  1872,  s.  530 — Order  made  on  insuffi- 
cient material — Order  without  jurisdiction.  Where 
the  proceeding  recorded  by  a  Magistrate,  under 
8.  530  of  the  Criminal  Procedure  Code,  is  based  on 
materials  which  do  not  disclose  sufl&cient  ground  for 
considering  that  a  breach  of  the  peace  is  imminent, 
an  order  calling  upon  the  parties  concerned  in  the 
dispute  to  attend  in  Court,  and  give  in  a  written 
statement  of  their  respective  claims,  in  respect  of  the 
fact  of  actual  possession  of  the  subject  of  dispute, 
may  be   set   saide  as   made  without   jurisdiction, 

,  CHTTIfDEB  MaDHXTB  GhOSE  V.  JCGGITT  CmrSDER  SeN 

4  C,  1^.  E.  483 


2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 

— contd. 


10. 


Criminal     Pro- 


cedure Code,  1861,  s.  318 — Grounds  for  belief  in 
likelihood  of  breach  of  peace.  Under  the  provisions 
of  s.  318  of  the  Code  of  Criminal  Procedure,  the 
Magistrate  should  specify  the  nature  of  the  informa- 
tion received  by  him,  and  state  the  principal  facts 
which  by  the  exercise  of  a  judicial  discretion  he 
derives  therefrom  and  which  in  his  judgment  consti- 
tute grounds  for  believing  that  a  dispute  concerning 
certain  land  exists  which  is  likely  to  induce  a  breach 
of  the  peace  :  and  the  roobokari  which  s.  318  pre- 
scribes should  plainly  set  out,  without  reference  to 
any  other  documents  at  all,  the  actual  facts  which 
constituted  the  ground  for  such  belief  on  the  part 
of  the  Magistrate.  In  the  matter  of  the  petition  of 
Sutherland,  9  B.  L.  B.  229  :  18  W.'  B.  Cr.  11,  ex- 
plained. In  the  matter  of  the  petition  of  Kishoree 
MoHus  Roy  .         .         ,     19  W.  E.  Cr.  10 


IL 

dence. 


Bequisite        evi- 


There  is  nothing  which  defines  on  what 
grounds  the  Magistrate  shall  be  satisfied,  or  limits 
him  to  being  satisfied  by  evidence  given  before  him. 
In  the  matter  of  the  petition  of  Sutherland 

9  B.  L.  B.  229 

s.c.  ScTHERLASD  r.  Crowdy  '.  18  W.  E.  Cr.  11 

Under  the  Code  of  1861,  the  Magistrate  had  "  to 
be  satisfied  that  a  breach  of  the  peace  was  likely," 
and  it  was  formerly  held  he  must  be  satisfied  by 
evidence.     AxoxY^ious  Case       .  4  Mad.  Ap.  49 

Tabafdi  Mundul  r.  Chuxder  Bhoosux  Baxer- 
JEE     ,         .         .         .         .16  "W.  E.  Cr.  74 

A  police  report  was  held,  both  under  that  Code 
and  under  the  Code  of  1872,  not  to  be  sufficient  evi- 
dence. In  the  matter  of  the  petition  of  Bhadreswari 
Chowdhraix    .         .         .         .     7  B.  L.  B.  329 

s.c.  Bhudbessory  Chowdhbaix'  r.  Goberdhux 
ilAjHEE  .         .         .         .     16  W.  B.  Cr.  17 

Elahee  Newoz  Khax  v.  Subueuxxissa 

5  W.  B.  Cr.  14 

In  the  matter  of  the  petition  of  Shama- 
saxkar  Mazumdar  .  9  B.  L.  B.  A  p.  45 

s.c.  Shamasuxkxtr  Mozoomdar  v.  Axuxdo- 
MOYEE  DossEE  .         .  18  W.  E.  Cr.  64 

Abhay'a  Chowdhry-  v.  Bbae 

6  B.  L.  B.  Ap.  148 
15  W.  B.  Cr.  42 

QuEEX  r.  Bhyro  Day.\l  Sixg 

3  B.  L.  B.  A.  Cr.  4 
11  W.  B.  Cr.  46 

See  also  Puddomoxee  Dassee  v.  Juggodumba 
Dassee  .         .         .         .     25  W.  E.  Cr.  2 

And  under  the  Code  of  1872,  the  report  of  an 
Ameen  was  held  not  to  be  sufficient  to  base  an  order 
upon.     QuEEX  V.  Soumber  Ahir 
■       .  20^.  B.Cr.  67 
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POSSESSION,    ORDER  OP  CRIMlNAIi 
COURT  AS  TO— contd. 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 
— contd. 

Under  the  Code  of  1872,  an  explanation  was  added 
that  the  Magistrate  might  be  satisfied  as  to  the  likeli- 
hood of  a  breach  of  the  peace  on  a  report  or  other  in- 
formation, but  as  to  the  fact  of  possession  on 
evidence.  The  following,  however,  was  a  later  hold- 
ing under  the  Code  of  1872  with  regard  to  a  police 
report. 


12. 


Criminal  Proce- 


dure Code,  1872,  s.  530 — Record  of  grounds — Police 
report,  incorporation  of — Evidence  of  possession — 
Evidence  of  title.  In  proceedings  under  s.  530  of  the 
Criminal  Procedure  Code,  the  Magistrate  recorded 
the  following  words  :  "  Whereas  from  the  police 
report  a  breach  of  the  peace  is  probable  "  and  found 
that  certain  persons  were  in  possession  : — Held, 
that,  although  the  record  of  grounds  was  unsatis- 
factory, as  the  initial  proceeding  did  not  contain 
within  itself  all  which  the  law  requires  to  be  recorded, 
viz.,  in  the  first  place,  that  the  Magistrate  is  satis- 
fied that  a  dispute  likely  to  induce  a  breach  of  the 
peace  exists,  and  in  the  second  place,  the  ground 
upon  which  he  is  so  satisfied,  yet  that,  as  the  police 
report  from  which  the  grounds  for  apprehending  a 
breach  of  the  peace  appeared  was  incorporated  by 
reference,  the  final  order  was  not  defective.  In  the 
nuitter  of  the  petition  of  Kali  Kristo  Thakur  v. 
GoLAM  Ali  Chowdhry 

I.  L.  R.  7  Gale.  46  :   8  C.  L.  R.  245 

And  under  the  Code  of  1882,  the  Magistrate  is  now 
to  be  "  satisfied  on  a  police  report  or  other  informa- 
tion." 

13.  . Police  report  set- 
ting out  probability  of  breach  of  peace.  Semble  : 
That  a  reference  by  a  Magistrate  to  a  police  report 
which  clearly  sets  out  the  probability  of  a  breach  of 
the  peace  is  a  sufficient  statement  of  the  reasons  for 
the  Magistrate's  being  satisfied  of  the  existence  of 
a  dispute  likely  to  cause  a  breach  of  the  peace,  with- 
in the  meaning  of  s.  145  of  the  Code  of  Criminal  Pro- 
cedure, 1882.  GoLTJCK  Chunder  Pal  v.  Kali  Cha- 
RAN  De   .         .         .         .  I.  L.  R.  13  Gale.  175 


14. 


Examination    of 


parties — Criminal  Procedure  Code,  1861,  s.  318- 
Land  dispute.  When  both  the  disputing  parties  are 
examined  and  state  that  men  were  collected  by 
their  opponents  for  the  purposes  of  committing  a 
breach  of  the  peace,  a  Magistrate  is  justified,  with- 
out inquiring  who  was  the  aggressor  or  the  aggrieved 
party,  to  proceed  under  s.  318  of  the  Code  of  Crimi- 
nal Procedure,  and  to  take  whatever  steps  are  in  his 
opinion  necessary  to  prevent  a  breach  of  the  peace. 
GuNGA  Narain  Mitter  v.  Gour  Soonder  Chow- 
dhry .         .         .         .       15  "W.  R.  Gr.  85 

In  cases  under  the  Codes  of  1861  and  1872  it  was 
generally  ruled  that  a  proceeding  stating  the  grounds 
for  his  belief  in  the  likelihood  of  a  breach  of  the 
peace  must  be  recorded  by  the  ^Magistrate.  Anony- 
mous Case       ....     4  Mad.  Ap.  49 


POSSESSION,  ORDER    OF    CRIMINAL 
COURT  AS  TO—contd. 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 
— contd. 

Tarafdi  Mundul  v.  Chunder  Bhttsttn  Baner- 
JEE 16  W.  R.  Cr.  74 

In  the  matter  of  the  petition  of  Ktjntjnd  Narain 
Bhoop  .         .         .        I.  L.  R.  4  Calc.  650 

3  C.  li.  R.  551 

Grijamonee  v.  Ishur  Chunder 

W.  R.  1864,  Gr.  2 

In  re  Sabhee  Singh      .         .      6  W.  R.  Cr.  50 

Government  v.  Gholam  Mahomed 

1  Agra  Cr.  33 

In   the   matter    of  Kashee    Kishore    Roy    v. 

Tarini  Kant  Lahori       .      3  B.  L.  R.  A.  Cr.  76 

15  W.  R.  Gr.  42  note 

Queen  v.  Runjeet  Molla     .      2  W.  R.  Cr.  31 

Mukhoda  Dossee  v.  Queen  .     18  W.  R.  Cr.  4 

In  the  mitter  of  Okhil  Chunder  Biswas 

1  C.  L.  R.  48 
Reg.  v.  Omirto  Nauth  Jha 

1  Ind.  Jur.  N.  S.  399 
6  W.  R.  Cr.  61 

and  that  the  omission  to  do  so  was  fatal    to  the 

Magistrate's  proceedings.     Emambandbe  Begum  v. 

Tek  Bahadoor    .         .         .       17  W.  R.  Cr.  53 

Harvey  v.  Brice       .         .         4  W.  R.  Gr.  26 

Munglo  v.  Durga  Narain  Nag 

25  W.  R.  Cr.  74 

In  certain  cases  it  was  ruled  that  the  recording  of 
a  proceeding  was  unnecessary.  Duriao  Singh  v. 
Uma  Proshad  .         .  24  W.  R.  Cr.  16 

Gour  Mohun  Majee  v.  Doollubh  Majee 

22  W.  R.  Cr.  81 

and  in  one  it  was  doubted  whether  it  was  necessary 
or  not.  Damodur  Biddyadhur  Mohapatro  v. 
Syamanund  Dey  .         .         I.  L.  R,  7  Calc.  385 

8  C.  L.  R.  514 

No  form  of  proceeding  was  necessary.  Joyram 
Singh  v.  Jugnarain  Doobey    .    10  W.  R.  Gr.  16 

15. The  provisions  of 

s.  318  of  the  Code  of  Criminal  Procedure  were 
held  to  be  substantially  complied  with  when  the 
Magistrate  stated  that  he  was  satisfied  that  the  dis- 
putes between  the  parties  were  likely  to  induce  a 
breach  of  the  peace,  and  recorded  his  opinion  that 
the  only  way  of  bringing  those  disputesto  a  satis- 
factory settlement  was  by  proceeding  under  the 
section  quoted.  In  the  matter  of  the  petition  of 
Bisseshur  Narain  Mahtah     .      8  W.  R.  Gr.  83 

Under  the  present  Code,  it  is  not  necessary  to 
record  any  proceeding,  but  the  order  for  the  attend- 
ance of  the  parties  must  show  the  grounds  which 
satisfied  the  Magistrate. 


16. 


Criminal  Proce- 


dure Code  (Act  V  of  1898),  s.  145— Procedure- 
Dispute  about  right  to  perform  service  in  a  public 
temple.     A  Magistrate  professing  to  act  under  s.  145 
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POSSESSION,   ORDER  OF  CRIMINAIi 
COURT  AS  TO—conid. 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 
— contd. 

of  the  Criminal  Procedure  Code  (Act  V  of  1898)  is 
Iwimd  to  follow  the  proper  procedure.  He  must  set 
forth  the  grounds  on  which  he  is  satisfied  that  there 
is  a  dispute  likelv  to  cause  a  breach  of  the  peace. 
In  re  Paxdubaxg  Govisd  L  L.  B.  24  Bom.  527 

17. Criminal  Proce- 
dure Code  {Act  X  of  1882),  #.  14o— Breach  of 
the  peace — Police  report — Duties  of  Magistrate 
acting  under  s.  145 — Becord  of  grounds.  Before 
instituting  proceeding  under  s.  145  of  the  Code  of 
Criminal  Procedure,  a  ilagistrate  is  bound  to  satisfy 
himself,  on  grounds  which  are  reasonable,  that  a 
breach  of  the  peace  is  imminent  in  regard  to  pro- 
perties of  the  description  specified  in  that  section, 
and  that  a  dispute  likely  to  cause  a  breach  of  the 
peace  exists  concerning  them ;  and  the  grounds 
stated  by  him  must  be  such  as  to  satisfy  a  Court  of 
revision  before  which  such  case  may  be  brought  by 
any  of  the  parties  concerned.  \Miere  a  Magistrate, 
in  consequence  of  the  institution  of  various  cases 
relating  to  breaches  of  the  peace  between  the  parti- 
zans  of  two  rival  zamindars,  had  directed  the  ix)lice 
to  enquire  and  report  whether  there  were  sufficient 
grounds  for  proceeding  under  s.  145,  Criminal 
Proceedure  Code,  and  having  received  a  report  which 
both  suggested  the  necessity  for  such  proceedings 
and  set  forth  substantial  reasons  in  support  of  the 
suggestion,  made  such  report  the  foundation  for  the 
proceedings  which  he  instituted,  it  was  contended 
among  other  things,  that  the  Magistrate  had  not 
•complied  with  the  provisions  of  the  Code  in  omitting 
to  state  the  grouinds  of  his  being  so  satisfied  of  the 
imminence  of  a  breach  of  the  peace.  Held,  that,  in- 
-asmuch  as  the  police  report  contained  abundant 
evidence  of  the  likelihood  of  a  breach  of  the  peace,  it 
was  sufficient,  for  the  purpose  of  notice  to  the  par- 
ties, for  the  Magistrate  to  cite  it  as  the  ground  of  his 
proceeding  on  which  he  was  satisfied  that  a  dispute 
"within  the  terms  of  s.  145  existed,  and  that  it  would 
be  open  to  the  parties  during  the  proceedings,  if 
they  disputed  the  necessity  for  them,  to  show  before 
the  ilagistrate  that  no  such  dispute  existed,  or,  if 
so  advised,  to  move  the  Court  of  revision  to  set 
aside  the  proceedings,  on  the  grouind  that  the  Magis- 
trate had  proceeded  on  grounds  which  were  not 
reasonable  or  which  could  not  be  held  to  be  sufficient 
to  satisfj'  him  that  such  a  dispute  existed.  Dhax- 
PUT  SrxGH  f.  Chattebpct  Singh 

L  L.  R.  20  Gale.  513 

18. Criminal  Proce- 
dure Code  {Ad  X  of  1SS2),  ss.  145,  537— Breach 
of  the  peace — Becord  of  grounds  for  Magistrate 
taking  proceedings  under  s.  145 — Police  report — 
Sessions  Judge  not  empowered  to  order  proceedings 
under  s.  145 — Invilidity  of  proceedings  so  instituted. 
To  justify  the  initiation  of  proceedings  under  s.  145, 
Criminal  Procedure  Code,  it  is  not  sufficient  that  in 
course  of  a  trial,  it  should  appear  from  the  statement 
of  a  witness  examined  that  a  breach  of  the  peace  is 
likely  to  ensue  in  consequence  of  a  dispute  regard- 


POSSESSION,  ORDER   Or    CRIMINAIj 
COURT  AS  TO— contd. 

2.  LIKELIHOOD  OF  BREACH  OF  THE  PEACE 
— contd. 

ing  land.  Before  taking  action,  the  Magistrate  is 
bound  to  be  satisfied  from  a  police  report  or  other 
information  on  this  point,  and  he  is  also  bound  to 
make  an  order  in  writing  stating  the  grounds  of  his 
being  so  satisfied,  and  this  must  be  served  on  the 
parties  to  the  dispute  ;  for  it  is  the  intention  of  the 
law,  not  only  that  Magistrate  should  have  sufficient 
grounds  for  prorefding  under  s.  14-5,  but  that  they 
shoiJd  inform  the  parties  concerned  of  the  grounds 
on  which  they  are  proceeding.  A  Sessions  Judge 
is  not  competent  to  order  a  Magistrate  to  take  action 
under  s.  145.  He  should  rather  draw  his  attention 
to  the  nature  of  the  dispute  in  the  trial  before  him, 
so  that  the  Magistrate  may  exercise  his  own  discre- 
tion as  to  the  necessity  of  proceedings.  Proceedings 
so  initiated,  when  there  is  nothing  in  the  police 
report  or  elsewhere  to  justify-  them,  would  be  void, 
and  s.  537  of  the  Criminal  Procedure  Code  would 
have  no  application.  Gour  Mohan  Majee  v.  Doolluhh 
Make,  22  W.  B.  Cr.  SI,  dissented  from.  Dhanpui 
Singh  v.  Chatter  put  Singh,  I.  L.  B.  20  Calc.  513, 
followed.  Quezx-Empkess  v.  Gobixd  Chaxdra 
Das  ...  I.  L.  R.  20  Cale.  520 

19.  —  Criminal   Proce- 

dure Code,  1882,  s.  145— Authority  of  District 
Magistrate — Sub-Divisional  Magistrate.  In  a  case 
where  a  District  Magistrate  made  an  order  stating 
that  in  his  opinion  it  was  the  dutj-  of  the  Sub-Divi- 
sional Magistrate  to  institute  proceedinsrs  under  s. 
145  of  Criminal  Procedure  Code  : — Held,  that  the 
District  Magistrate  had  no  authority  in  law  to  direct 
the  Sub-Divisional  Magistrate  to  institute  such  pro- 
ceedings. A  Magistrate  proceeding  under  this 
section  must  himself  be  satisfied  b\-  a  police  report 
or  other  information  that  there  is  a  likelihood  of 
a  breach  of  the  peace,  and  he  has  a  discretion  as  to 
whether  to  institute  proceedings  or  not.  Queen- 
Empress  V.  Govind  Chandra  Das,  I.  L.  B.  20  Calc. 
520,  followed.  Kailash  Chaxdra  P.al  r.  KrxjA 
Behabi  Poddar    .  I.  L..  R.  24  Calc.  391 

1  C.  W.  N.  393 


20. 


Criminal  Proce- 


dure Code  {Ad  V  of  1898),  s.  145— Likelihood 
of  breach  of  the  peace  arising  from  act  of  aggres- 
sive party.  \Yhere  the  Magistrate  found  that  the 
persons  who  attempted  to  do  bastu  puja,  which  is 
said  to  have  provoked  the  petitioners,  were  not 
entitled  to  perform  this  puja  : — Held,  that,  if  the 
petitioners  acted  properly  and  within  their  rights, 
there  was  no  reason  to  suppose  that  any  breach  of 
the  peace  was  likely  to  be  committed  by  them. 
Held,  also,  that,  if  the  Magistrate  were  to  find  that 
there  was  likely  to  be  some  dispute  regarding  the 
possession  of  the  waste  land  on  which  the  puja  was 
attempted  to  be  performed,  the  proper  course  for 
him  to  take  would  be  to  institute  proceedings  under 
s.  145.     Bejoy  SrsGHA  Neogi  r.  Empress 

3  C.  W.  N.  463 


2L 


Order  not  stating 


that  Magistrate  vxu  satisfied  that  there  teas  likeli- 
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hood  of  breach  of  the  peace — Criminal  Procedure 
Code,  ISO'S,  s.  Id").  Where  the  order  instituting 
proceedings  under  s.  145,  (  riminal  Procedure  Code, 
did  not  state  that  the  Magistrate  had  satisfied 
himself  that  a  dispute  likely  to  cause  a  breach  of 
the  peace  existed  concerning  any  land,  and  there 
was  nothing  to  indicate  a  Ukelihood  of  a  breach  of 
the  peace  in  the  petition  of  complaint  on  which  the 
proceedings  were  based  : — Held,  that  the  proceedings 
were  without  jurisdiction,  and  as  such  must  be 
set  aside.  Kesu  alias  Keshw^vr  Singh  v.  Moti 
MoLLAH 4  C.  W.  N.  57 


22. 


Order  instituting 


proceedings  under  s.  145  of  the  Code  of  Crimirml 
Procedure  (Act  V  of  1898) — Contents  of  such 
order — Irregularity  in  order,  making  proceedings 
without  jurisdiction.  Unless  a  Jlagistrate  complies 
strictly  with  the  terms  of  s.  145  of  the  Code  of 
Criminal  Procedure  by  stating  in  his  written  order 
all  the  particulars  necessary  to  enable  him  to  act 
under  that  section,  his  proceedings  are  without  juris- 
diction. It  is  not  suiScient  that  the  Magistrate 
should  have  before  him  a  police  report,  and  that  he 
should  have  given  orders  thereon  that  a  written 
order  be  drawn  up  within  the  terms  of  s.  145.  It 
is  his  {duty  to  draw  up  or  have  drawn  up,  an 
order  which  in  all  respects  satisfies  the  require- 
ments of  the  law.  It  is  absolutely  necessary  that 
the  written  order  should  be  correct  and  complete 
its  terms.  Mohesh  Sowae  v.  Narain  Bag 

I.  li.  R.  27  Calc.  981 

23.  Dispute  as  to  possession— 

Criminal  Procedure  Code  [Act  V  of  1S9S)),  ss.  107, 
145 — Dispute  as  to  land — Security  to  keep  the  peace, 
order  for — Procedure.  Where  a  dispute,  ^\■hich  is 
likely  to  cause  a  breach  of  the  peace,  relates  to  the 
possession  of  land,  the  Magistrate  should  proceed 
under  s.  145,  Code  of  Criminal  Procedure,  and  not 
under  s.  107.  Where,  in  such  a  case,  proceedings 
were  drawn  up  under  s.  107,  Code  of  Criminal 
Procedure,  and  only  one  of  the  parties  v  as  bound 
down  to  keep  the  peace,  the  order  was  set  aside 
as  bad.  Dole  Gobind  Chowdry  v.  Dhann  Khan, 
I.  L.  R.  25  Calc.  6-  9,  foIlo\\  ed.  Bidhu  Bhtjsax 
Chatterji  v.  Anxoda  Churx  Kanaxgui  (1902) 

6  C.  W.  N.  883 


24. 


Criminal  Proce- 


dure Code  {Act  V  of  1S9S),  ss.  107, 145, 146— Posses- 
sion of  immoveable  property,  dispute  as  to — Order 
requiring  security  for  keeping  the  peace,  if  proper- 
Procedure.  When  the  apprehension  of  a  breach 
of  the  peace  is  found  to  be  contingent  upon  an 
attempt  by  either  of  the  parties  in  dispute  to  exercise 
acts  of  possession  upon  a  disputed  piece  of  land,  the 
Magistrate  should  proceed  under  ss.  145,  146,  Code 
of  Criminal  Procedure,  and  not  under  s.  107. 
Balai  Mahto  v.  Nobin  Manjhi  (1902) 

7  C.  W.  N.  29 

25. Grounds     for     action      of 

Magistrate — Immoveable  property,  dispute  as  to — 
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— contd. 
Order  of  Magistrate,  contents  of — Breach  of  the  peace 
— Opportunity  to  produce  evidence — Sessions  Judge, 
power  of  revision  or  reference — High  Court,  -powers 
of — Code  of  Criminal  Procedure  (Act  V  of  1898)^ 
ss.  145  and  435— Charter  Act  (24  &  25  Vict.,  c.  104), 
s.  15.  Proceedings  under  Chapter  XII  of  the  Code 
of  Criminal  Procedure  are  not  proceedings  with 
regard  to  which  a  Sessions  Judge  has  any  power  of 
revision  or  reference,  nor  has  he  the  power  to  call 
for  the  records  in  such  proceedings.  The  High 
Court  only  can  interfere,  under  the  power  of 
superintendence  conferred  upon  it  by  the  Charter 
Act.  The  order  of  a  Magistrate  instituting  proceed- 
ings under  s.  145  of  the  Code  of  Criminal  Procedure 
should  set  out  the  grounds  on  which  he  is  satisfied 
that  a  dispute  likely  to  cause  a  breach  of  the  peace 
existed,  and  the  parties  to  the  proceedings  should 
bo  given  an  opportunity  of  adducing  their  evidence. 
Jagomohan  Pal  v.  Ram  Kumar  Gope  (1901) 

I.  L.  R.  28  Calc.  416 

26.  Non-joinder    of   necessary 

parties — Jurisdiction — Code  of  Criminal  Proce- 
dure (Act  V  of  lS98),s.  i; 5— High  Court— Subordi- 
nate Criminal  Courts — Circumstances  under  ivhich 
they  have  jurisdiction.  The  High  Court  has  power 
to  setj  aside  a  proceeding  under  s.  145  of  the 
Code  of  Criminal  Procedure  on  the  non-joinder 
of  parties,  whoso  presence  is  essentially  necessary 
for  the  proper  and  effectual  decision  of  the  case- 
Laldhari  Singh  v.  Sukdeo  Narain  Singh,  I.  L.  R. 
27  Calc.  892,  followed.  Under  s.  145  of  the  Code 
of  Criminal  Procedure,  a  special  jurisdiction  is 
vested  in  the  subordinate  Criminal  Courts  under 
special  circumstances  and  for  a  special  purpose. 
When  the  s-pecial  circumstances  do  not  exist  or 
when  the  order  made  under  s.  145  does  not  attain 
the  purpose  for  which  the  jurisdiction  is  created, 
then  the  special  jurisdiction  vested  under  that  sec- 
tion falls  to  the  ground.  The  circumstances  under 
which  the  jurisdiction  springs  up  are  circumstances 
which  give  rise  to  an  apprehension  of  a  breach  of 
the  peace,  and,  if  there  is  no  apprehension  of  a 
broach  of  the  peace,  there  is  no  jurisdiction  to  make  jl 
the  order.  The  purpose  the  Legislature  had  in  view  ^ 
I  was  the  prevention  of  a  breach  of  the  peace.  If 
!  that  object  is  not  attained  by  an  order  purporting 
j  to  be  made  under  s.  145,  it  must  be  taken  to  have 
!  been  without  jurisdiction.  Anesh  Mollah  v. 
i    Ejaharuddi  Mollah  (1901) 

1  I.  L.  R.  28  Calc.  446 

I  s.e.  5  C.  W.  N.  428 


27. 


Initiation  of  proceedings — 


Recording  of  order  under  s.  145  (1),  Criminal  Proce- 
dure Code.  The  recording  of  a  proper  order  under 
sub-s.  (1)  of  s.  145,  Code  of  Criminal  Procedure,  is 
necessary,  to  give  a  Magistrate  jurisdiction  to  take 
proceedings  under  that  section.  Such  order  should 
state  the  information  upon  which  the  Magistrate 
has  reason  to  suppose  that  a  breach  of  the  peac^ 
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13    probable    or    imminent.     Maxik  r.  Azimttddi 
(1902) 6  C.  W.  N.  923 


28. 


Criminal  Proce- 


dure Code  {Ad  V  of  1S9S),  s.  145— Dispute  ns  to 
possession  of  land — Inquiry  by  Magistrate  before 
institution  of  proceedings — Source  of  information,  if 
to  be  stated  in  order  starting  proceedings — Reason  for 
making  such  statement.  The  object  of  drawing  up 
a  proceeding  prior  to  the  issne  of  notice  under 
s.  145,  Code  of  Criminal  Procedure,  can  only  be  to 
inform  the  parties  of  the  grounds  or  the  information 
which  satisfied  the  Magistrate  that  a  dispute  existed. 
Where,  before  instituting  proceedings  under  s.  14^5, 
Code  of  Criminal  Procedure,  the  Magistrate  himself 
held  an  inquiry  in  the  presence  of  the  i^arties,  and 
satisfied  himself  by  that  inquiry  that  there  was  a 
likelihood  of  a  breach  of  the  peace,  and  thereupon 
made  an  order  directing  the  institution  of  the 
proceedings  : — Held,  that  the  proceedings  were  not 
invalid  merely  because  the  Magistrate  in  his  order 
did  not  state  the  source  of  his  information,  the 
parties  having  already  become  aware  of  that  in 
the  course  of  the  inquiry.  Manik  v.  Azimuddi, 
6  C.  W.  N.  923 ;  Jlohesh  Sowar  v.  Narain  Bag, 
L  L.  R.  27  Calc.  981,  referred  to  and  distinguish- 
ed.     SaBID  MoSDALf.  LAKSHMlMONDrL  (1902) 

7  C.  W.  N.  599 


29. 


Jurisdiction — 


Criminal  Procedure  Code  (Ad  V  of  1S9S),  ss.  107, 145 
— Proceedings  under  s.  145  of  the  Code,  initiation  of 
— Security  for  keeping  the  peace.  ITie  making 
of  a  formal  order  under  sub-s.  (1)  of  s.  145  of  the 
Criminal  Procedure  Code  is  absolutely  necessary, 
to  give  the  Magistrate  jurisdiction  to  initiate  pro- 
ceedings under  that  section.  Where  a  notice  \s  as 
issued  on  the  parties,  under  s.  107  of  the  Criminal 
Procedure  Code,  to  shov»-  cause  why  they  should  not 
execute  a  bond  to  keep  the  peace  ;  and  the  Magis- 
trate at  the  hearing  recorded  an  order  wherein 
he  stated  that  it  appeared  to  him  that,  on  the 
facts,  the  case  was  one  for  the  application  of  s.  145 
of  the  Code,  and  not  of  s.  107,  and  he  then  pro- 
ceeded to  "  bind  down  "  the  first  party  under 
sub-s.  (6)  of  s.  145  : — Held,  that  the  expression 
"  bind  down "  was  not  correct,  and  that  the 
order  was  entirelv  bad.  Sukbtj  Dosadh  v.  Ram 
Pebgash  Sixgh  {i902)  .  I.  L.  R.  30  Calc.  443 
B.C.  7  C.  W.  N.  174 

30.  Stay  of  proceedings— Jwm- 

didion — Criminal  Procedure  Code  (Act  V  of  1S9S), 
8. 145 — Magistrate,  foucer  of,  to  stay  proceedings  and 
caned  order  passed  by  him  under  sub-s.  (1) — Revi- 
sion— High  Court,  interference  by.  A  Magistrate 
has  jurisdiction  to  cancel  an  order  passed  under 
8ub-s.  (1)  of  3.  145  of  the  Criminal  Procedure  Code 
and  to  stay  proceedings  if  he  becomes  satisfied, 
whatever  the  source  of  information  may  be,  that 
the  state  of  things  does  not  exist,  which  alone  would 
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give  jurisdiction  to  proceed  with  the  inquiry- 
Where,  therefore,  a  Magistrate  having  instituted 
proceedings  and  passed  an  order  under  sub-s.  (1) 
of  s.  145,  received  information,  which  he  believed, 
that  there  no  longer  existed  a  dispute  likely  to  cause 
a  breach  of  the  peace,  and,  before  any  written 
statement  had  been  filed  by  either  side,  cancelled 
his  order  and  stayed  the  proceedings  : — Htld,  that 
the  High  Court  could  not  interfere,  as  the  Magis- 
trate had  not  acted  \*ithout  jurisdiction.  Tarini 
Charan  Choicdhry  v.  Amulya  Ratan  Roy,  I.  L.  R. 
20  Calc.  S67,  referred  to.  Hurbullubh  Narain  Singh 
V.  Luchmeswar  Prosad  Singh,  I.  L.  R.  26  Calc.  ISS, 
distinguished.  iL\yiXDRA  CHAynRA  Xaxdi  t: 
Baeada  Ka>-ta  Chowdhrv  (1902^ 

I.  L.  R.  30  Calc.  112 
s.c.  6  C.  W.  N.  41T 

3L  - Successive  police  reports — 

Procedure — Criminal  Procedure  Code  [Act  V of  li9S), 
8.  145 — Possession  of  *mmoreable  property,  dispute 
as  to — Irregularity  of  proceedings.  When  proceed- 
ings taken  under  s.  145  on  a  police  report,  which 
was  defective  in  not  showing  the  boundaries  of  the 
lands  in  dispute,  were  di-opped,  and  fresh  proceed- 
ings were  instituted  on  a  later  rejwrt  which  did 
not  state  that  there  was  any  apprehension  of  a 
breach  of  the  peace,  and  the  Magistrate  in  his 
judgment  referr^  to  both  reports  •. — Hdd,  that  only 
the  latter  report,  on  which  he  purported  to  act, 
was  to  be  considered,  and  that  report  was  not 
suflBcient  to  give  jurisdiction  under  the  section. 
Radha  Gobixd  I'.  GossATS  Mohexdra  Gir  (1901) 

6  C.  W.  N.  340 

32.  Police  report,  contents  of — 

Breach  of  the  peace — Chur — Extraordinary  juris- 
diction of  the  High  Court — Criminal  Procedure 
Code  (Ad  F  of  1S9S),  s.  145— Charter  Act  (24 
<fc  25  rid.,  c.  104],  8.  15.  A  reference  by  the 
Magistrate  in  the  initiatory  order  to  a  polico 
report,  which  clearly  sets  out  the  likelihood  of  a 
breach  of  the  peace,  is  a  sufficient  statement  of 
his  reasons  for  being  satisfied  of  the  existence 
of  A  dispute  likely  to  cause  such  breach  of  the 
peace.  Khosh  Mahomed  Sircar  v.  Sazir  Maho- 
med, 9  C.  W.  X.  1065,  followed.  The  police  report 
on  which  the  Magistrate  founds  the  initiatorr 
order  should  contain  a  statement  of  facts  from 
which  he  may  be  satisfied  of  the  existence  of  a 
likelihood  of  a  breach  of  the  peace.  It  is  essential 
for  the  assumption  of  jurisdiction  by  a  Magistrate 
that  he  should  be  satisfied,  from  a  police  report  or 
other  information  that  there  is  a  likelihood  of  a 
breach  of  the  peace  :  the  mere  fact  that  there  is  a 
dispute  concerning  land  is  not  sufficient  by  itself  to 
give  him  jurisdiction.  Gobind  Chunder  Moitra  v. 
Abdool  Sayad,  I.  L.  R.  6  Calc.  835,  and  Anesh 
MoUa  V.  Ejaharuddi,  I.  L.  R.  2S  Calc.  446, 
referred  to.  The  Magistrate  should  exercise  his 
own  judgment  in  arriving  at  a  conclusion  as  to  the 
likelihood  of  a  breach  of  the  peace  from  the  mate- 
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rials  before  him  or  the  circumstances  within  his 
knowledge,  and  he  ought  not  to  act  upon  a  mere 
expression  of  opinion  by  the  police  not  accom- 
panied by  a  statement  of  facts  sufficient  to  satisfy 
him  and  to  enable  him  to  form  his  own  opinion. 
But  it  is  not  necessary  that  the  police  report 
should  show  an  actual  assembly  of  men  or  other 
specific  overt  acts.  Puddomonee  Dassee  v.  J^lg- 
godumbi  Dassee,  25  W.  R.  Cr.  2,  and  Rajah  Run 
Bahadur  v.  Ranee  Tiles&nree  Koer,  22  W.  R.  Cr. 
79,  dissented  from.  The  High  Court  should  not 
ordinarily  examine  whether  the  grounds  on  which 
the  Magistrate  was  satisfied  as  to  the  likelihood 
of  a  breach  of  the  peace  afford  a  reasonable 
foundation  for  his  conclusions.  Dhunput  Singh 
V.  Chatter  put  Singh,  I.  L.  R.  20  Calc.  513,  dis- 
sented from.  The  "  imminence  "  of  a  breach  of  the 
peace,  as  indicating  a  higher  degree  of  the  chance 
of  the  event  happening  than  is  denoted  by  the 
"  likelihood  "  of  it  is  not  essential  for  the  exercise 
of  jurisdiction  by  the  Magistrate.  Gobind  Chunder 
Moitra  v.  Abdool  Sayad,  I.  L.  R.  6  Calc.  835  ;  Kali 
Kishen  Tagore  v.  Anund  Chunder  Roy  ;  I.  L.  R 
23  Calc.  557,  and  Janu  Manjhi  v.  Maniruddin,  8 
C.  W.  N.  590,  dissented  from.  Uma  Churn  Santra 
V.  Beni  Madhub  Roy,  7  C.  L.  R.  352,  and  Damodur 
Bidyadhur  MoJmpatro  v.  Syamanund  Dey,  I.  L. 
R.  7  Calc.  385,  approved  of.  Under  s.  15  of  the 
Charter  Act  the  Court  will  not  interiere,  unless  it 
is  satisfied  that  the  party  seeking  the  interference 
has  been  prejudiced  by  the  proceedings  in  the  Court 
below.  Sukh  Lai  Sheikh  v.  Tara  Chand  Ta,  9  C. 
W.  N.  1046,  followed.  Sheikh  Munglo  v.  Durga 
Narain  Nag,  25  W.  R.  Cr.  74,  Chunder  Madhub 
Ghose  V.  Juggat  Chunder  Sen,  4  C.  L.  R.  483, 
Queen-Empress  v.  Gobinda  Chundra  Das,  I.  L.  R. 
20  Calc.  520,  and  Kali  Kissen  Tagore  v.  Anund 
Chunder  Roy,  1.  L.  R.  23  Calc.  557,  explained. 
Gour  Mohan  Majee  v.  Doollubh  Majee,  22  W.  R. 
Cr.  81,  referred  to.  Where  a  party  chooses  to  wait 
and  take  the  chance  of  a  judgment  in  his  favour 
he  cannot  be  heard  to  complain  of  an  excess  of 
jurisdiction  and  to  claim,  as  a  matter  of  right,  that 
the  proceedings  should  be  set  aside.  Marsden  v. 
Wardle,  3  E.  <b  B.  695,  followed.  Farquharson 
V.  Morgan,  [1894]  1  Q.  B.  552,  not  followed.  There 
is  no  inflexible  rule  of  law  that  a  Magistrate,  in 
deciding  the  question  of  possession  under  s.  145  of 
the  Code,  is  concluded  by  every  previous  order  of 
a  Civil  or  Criminal  Courtr  elating  to  the  subject 
of  dispute,  and  the  weight  to  be  attached  to  any 
such  previous  order  depends  on  the  facts  and 
circumstances  of  the  particular  case.  Gobind 
Chunder  Moitra  v.  Abdool  Sayad,  I.  L.  R.  6 
Calc.  835,  Sims  v.  Johurry  Lai,  5  C.  W.  N.  563, 
and  Doulat  Koeri  v.  Rameswari  Koeri,  I.  L.  R. 
26  Calc.  652,  distinguished.  Lowsen  Santal  v.  Kali 
Chxirn  Santal,  8  C.  W.  N.  719,  and  Gulraj 
Marw'iri  v.  Sheikh  Bhatoo,  I.  L.  R.  32  Calc.  796, 
approved  of.  Kulada  Kinkar  Roy  v.  Danesh 
Mir  (1905)  .         .        I.  L.  R.  33  Calc.  33 
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possession  of  land,  the  subject  of  dispute, 
right  of,  to  appear  in  proceedings — Criminal 
Procedure  Code,  s.  145.  Before  taking  action  under 
s.  145  of  the  Code  of  Criminal  Procedure,  the  Magis- 
trate is  bound  to  be  satisfied  from  a  police  report  or 
other  information  as  to  the  likelihood  of  a  breach  of 
the  peace,  and  he  is  also  bound  to  make  an  order  in 
^\•riting,  stating  the  grounds  of  his  being  so  satisfied, 
and  this  must  be  served  on  the  parties  to  the 
dispute  ;  fo  rit  is  the  intention  of  the  law,  not  only 
that  Magistrates  should  have  sufficient  grounds 
for  proceeding  under  s.  145,  but  that  they  should 
inform  the  parties  concerned  of  the  grounds  on 
which  they  are  proceeding.  Parties  who,  though 
not  actually  involved  in  the  dispute,  claim  to 
be  in  possession  of  lands  which  are  the  subject  of 
proceedings  under  s.  145,  should  not  be  shut  out 
from  giving  evidence  in  support  of  their  claims. 
To  do  so  would  undoubtedly  occasion  very  serious 
prejudice  and  interference  with  any  possession 
which  they  might  be  able  to  establish.  Queen- 
Empress  V.  Gobind  Chundra  Das 

I.  L.  R.  20  Calc.  520 

Parties    concerned  in  pro- 


ceedings—CrmmoZ  Procedure  Code,  s.  145.  The 
words  "  parties  concerned  "  in  s.  145  of  the  Criminal 
Procedure  Code  do  not  necessarily  mean  only  the 
persons  who  are  disputing,  but  include  also  persons 
who  are  interested  in,  or  claiming  a  right  to,  the  pro- 
perty in  dispute.  Ram  Chandra  Das  v.  Monohur 
Roy         ....    I.  L.  R.  21  Calc.  29 

3.  — Criminal    Proce- 


dure Code  {Act  V  of  1898),  s.  145—"  Parties  con- 
cerned,^' meaning  of.  The  words  "  concerned  in  the 
dispute,"  as  used  in  s.  145,  Criminal  Procedure  Code 
(Act  V  of  1898),  are  not  limited  to  the  parties 
actually  concerned  in  the  dispute,  but  include 
parties  concerned  in  the  subject-matter  of  the  dis- 
pute, who  would  be  affected  by  the  Magistrate's 
order  maintaining  the  possession  of  any  third  party 
in  their  absence.  Ganesh  Jalia  v.  Ayabali  Chau- 
DHURi  .         .         .         ,         4  C.  W.  N.  753 


4. 


Criminal    Proce- 


dure Code  {Act  X  of  1882),  s.  145 — "  Parties  con- 
cerned in  dispute  " — Death  of  one  of  original  parties 
— Substitution  of  party  without  fresh  proceeding 
under  s.  145 — Possession  at  time  of  institution  of 
proceeding  or  at  time  of  final  order — Criminal  Pro- 
cedure Code,  s.  537.  In  a  proceeding  under  s.  145 
of  the  Code  of  Criminal  Procedure  recorded  on  the 
27th  April  1893,  A  and  B  were  respectively  made 
first  and  second  parties,  and  were  ordered  to  put 
in  statements  of  their  claims  to  the  land  in  dis- 
pute, which  they  accordinglj'  did.  B  died  on  24th 
May  1893.  In  his  statement  filed  on  the  31st  May, 
A  disclaimed  anj'  interest  in  the  land,  but  stated 
that  his  mother,  D  K  (who  had  been  a  party  con- 
cerned in  the  dispute  which  led  to  the  original 
proceeding),  was  the  owner  and  in  possession  of 
it.     On  1st  June  B  8  applied  to  be  substituted  as 
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a  party  in  place  of  his  father  B.  D  K  and  B  S 
were  made  parties  without  any  fresh  proceeding 
under  s.  145  of  the  Code.  The  case  was  heard 
on  27th  June  and  7th  .July,  and  on  17tb  July  the 
Magistrate  found  as  regards  the  possession  in  favour 
of  D  K.  Held,  by  Petheram,  C.J.,  and  Tre- 
VELYAX,  J.  (Rampin'I,  J.,  dissenting),  that  since 
the  possession  to  be  enquired  into  was  the  possession 
at  the  time  of  the  initiation  of  the  proceedings, 
the  words  "  parties  concerned  in  the  dispute  " 
meant  parties  concerned  at  that  time  :  there  was  no 
power  in  such  a  proceeding  to  introduce  parties 
who  were  not  concerned  in  the  original  dispute. 
No  order  could  therefore  be  made  against  B  S, 
and  the  proceedings  were  bad  as  against  him. 
Per  Rampixi,  ./. — The  preliminary  proceeding 
under  s.  145  of  the  Code  may,  and  in  many  cases 
must,  partake  of  the  character  of  a  general  cita- 
tion to  all  the  parties  concerned  in  the  dispute 
to  appear,  and  it  is  not  necessary  for  the  Magis- 
trate to  confine  his  final  order  as  X-o  possession 
to  the  parties  whom  he  may  have  named  in 
the  preliminary  proceeding.  The  Magistrate  had 
power  to  substitute  the  name  oi  B  S  for  that  of  his 
father  without  commencing  the  proceedings  de 
novo.  The  alteration  in  s.  145  of  Act  X  of  1882, 
the  present  Criminal  Procedure  Code,  of  the 
language  of  s.  530  of  the  old  Code,  Act  X  of  1872, 
implies,  that  the  Magistrate  is  to  decide  on  the 
possession  not  at  the  time  of  the  initiation  of  the 
proceedings,  but  at  the  time  of  recording  the  evi- 
dence. If  there  was  any  error  in  the  proceedings, 
it  was  one  cui-ed  by  s.  537  of  the  Code.  Bechxt 
Sheikh  v.  Deb  Kumaki  Dasi 

I.  li.  R.  21  Gale.  404 
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CRIMINAL 


5. 


Adding  parties — Criminal  Pro- 


cedure Code  (Act  V  of  1S9S),  s.  145 — Jurisdiction — 
Breach  of  the  peace — Joint  trial  of  several  cas&s, 
whether  legal.  A  Magistrate  must  deal  \vith  a 
case  under  s.  145,  Criminal  Procedure  Code,  as  it  is 
originally  instituted.  If  he  finds  that  he  cannot  do 
so  in  respect  to  one  side  because  they  are  not  parties 
to  the  dispute  or  because  it  has  been  shown  that  no 
breach  of  the  peace  is  likely  to  occur  from  any 
action  of  theirs,  he  should  put  an  end  to  the  case. 
A  Magistrate  is  not  competent  to  add  parties  after 
the  institution  of  proceedings.  Whei-e  a  Magistrate 
tried  together  three  cases  under  s.  145,  Criminal 
Procedure  Code,  by  consent  of  parties  : — Held,  that 
the  parties  in  all  the  cases  not  being  the  same,  the 
procedure  adopted  by  the  Magistrate  was  bad  in 
law.  That  the  evidence  already  taken  might  be 
accepted  in  one  of  the  cases,  but  the  other  cases 
must  be  separately  tried.  Raj  Kl'mar  Singh  v. 
Mahadeo  SrsGH        .         .  4  C.  W.  N.  748 


6. 


Manager     of     company — 


Criminal  Procedure  Code,  1882,  s.  145 — Right  to 
notice.  Where  proceedings  under  s.  145  of  the  Code 
of  Criminal  Procedure  were  instituted  by  a  Magis- 
trate regarding  a  dispute  as  to  the  right  to  dig  for 
cOal  in  a  certain  mouzah  which  was  claimed  by  a 


3.  PARTIES  TO  PROCEEDINGS— con<<i. 

company  to  the  exclusion  of  those  in  possession  of 
the  surface  rights  of  a  portion  of  the  mouzah,  and 
the  Magistrate  made  the  manager  of  the  company 
only  a  party  to  the  proceedings,  and  not  the  com- 
pany itself,  and  an  order  was  made  under  the  section 
in  favour  of  the  manager : — Held,  that  the  order 
was  bad  and  must  be  set  aside,  as  the  parties  in- 
terested were  not  properly  before  the  Court.  The 
manager  had  no  interest,  except  as  such,  or  posses- 
sion except  as  representing  the  company,  and  such 
possession  is  not  the  kind  of  possession  contemplat- 
ed bv  the  section.  Behary  Lall  Triguxait  v. 
Darby  .         .  I.  L.  R.  21  Caic,  915 

Newaz  Ali  v.  Ram  Ballabh  Chakravarti 

I.  L.  R.  21  Caic.  916  note 

See  Bathoo  Laix  i-.  Domi  Lall 

I.  L.  R.  21  Caic.  727 

DcKHi  Mttllah  v.  Halway 

I.  -L.  R.  23  Caic.  55 

7.  Manager    in     possession — 

Criminal  Procedure  Code  (Act  X  of  18S2),  s.  145 — ■ 
Possession,  order  of  criminal  Court  as  to.  A  per- 
son who  is  in  possession  of  land  merely  as  manager 
for  the  actual  proprietor  should  not  be  made  a  pai-ty 
to  proceedings  under  s.  145  of  the  Criminal  Proce- 
dure Code.  Beharif  Lall  Trigunait  v.  Darby,  I.  L. 
E.  21  Caic.  915,  followed.  Browx  v.  Prithiraj 
Maxdal  .         .         I.  L.  R.  25  Cale.  423 

8.  Parties    bound  by   order — 

Criminal  Procedure  Code,  1SS2,  s.  145.  Orders 
passed  under  the  Criminal  Procedure  Code,  s.  145, 
are  binding  only  on  the  actual  parties  to  the  cases  in 
which  they  are  made.  QrEEy-EsiPRESS  r.  Kuppay- 
YAB  .         .         .         .  I.  li.  R.  18  Mad.  51 

9.  Parties  concerned — Criminal 

Procedure  Code,  1SS2,  s.  145 — Initial  proceedings 
— Adding  parties  during  the  course  of  the  proceed- 
ing. Before  initiating  proceedings  under  s.  145  of 
the  Criminal  Procedure  Code,  it  is  the  duty  of  the 
Magistrate  not  only  to  be  satisfied  that  a  dispute 
likely  to  cause  a  breach  of  the  peace  exists,  but  also 
to  ascertain,  as  far  as  possible,  who  are  concerned 
in  the  dispute.  The  Magistrate  has  no  power  to 
add  parties  during  the  coui^se  of  the  proceeding  un- 
less in  the  initial  proceeding  he  is  satisfied  that  they 
are  concerned  in  the  dispute.  If  in  the  course  of 
the  proceedings  it  appears  to  the  ilagistrato  that 
it  is  absolutely  necessary  that  other  parties  should 
be  required  to  attend,  the  only  course  open  to  him 
is  to  initiate  a  new  proceeding.  Ram  Chandra  Das 
V.  Monohur  Roy,  I.  L.  R.  21  Caic.  29,  discussed. 
Protap  Nabain  Sisgh  v.  Rajexdra  Xaraix 
SiNGH        .         .         .  I.  Ij.  R.  24  Caic.  55 

1  C.  W.  N.  3 

10.  —  Parties  concerned,  mean* 

ing  of — Collection  of  rents — Zamindars  and  tenants 
versus  rival  zamindars  and  tenants — Necessary  par- 
ties to  proceedings  under  s.  145  of  the  Code  of  Crimi- 
nal Procedure — Omissior^  to  add  necessary  parties — 
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POSSESSION",  ORDER    OF    CRIMrNAL 
COURT  AS  TO— contd. 

3.  PARTIES  TO  PROCEEDINGS— con/(i. 

Addition  of  parties  during  proceedings.     The  words 
in  s.  145  of  the  Code  of  Criminal  Procedure  "  par- 
ties concerned  "  in  a  dispute  do  not  necessarily 
mean  only  the  parties  who  are  disputing,  but  in- 
clude also  persons  who  are  interested  in  or  claiming 
a  right  to  the  property  in  dispute.     It  is  the  duty  of  ' 
the  Magistrate  on  the  materials  before  him  to  ascer- 
tain, so  far  as  he  can,  who  are  the  persons  interested 
in  or  claiming  a  right  to  the  property  in  dispute  and 
to  give  notice  to  them  all,  so  that  the  whole  matter,    j 
so  far  as  his  Court  is  concerned,  may  be  disposed  of    j 
in  one  proceeding.     Ram  Chandra  Das  v.  Monohur 
Roy,  I.   L.   R.   21  Calc.   29,    and    Protap    Narain    I 
Singh  v.  Rajendra  Narain  Singh,  I.  L.  R.  24  Calc.  55, 
followed.     Whore  there   was  a   dispute  as  to  the 
ownership  of  lands  between  certain  zamindars  and 
their  tenants  on  the  one  side  and  other  zamindars 
and  their  tenants  on  the  other,  and  the  real  matter    '. 
for  determination  was  not  merely  which  of  the  two 
parties  of  zamindars  were  entitled  to  collect  the    , 
rents  of  the  lands,  but  also  which  set  of  rival  tenants 
was  entitled  to  hold  actual  possession  of  the  lands,    ' 
and  in  a  proceeding  under  s.  145  of  the  Code  of  Cri- 
minal Procedure  the  zamindars  only  were   made 
parties  and  not  the  tenants      Held  per  (Ameer  Ali   ; 
and  Stanley,  J  J.),  that  the  tenants  v.ere  necessary 
parties  to  the  proceeding,  and  the  omission  to  make    ; 
them  parties  went  to  the  root  of  the  case  and  was 
an    illegality   ai5ecting    jurisdiction    which    would 
justify  the  High  Court  in  setting  aside  the  order. 
Pkinsep,  j. — The  omission  to  join  the  tenants  could 
not  vitiate   an    order   as   between  tha   zamindars 
on   an  objection  that  it  was  without  jurisdiction, 
and  that  no  question   of  judisdiction  arose  in  the 
matter.     The  High  Court's  powers  are  under  the 
Charter  Act,  and  these  could  be  exercised  only  in 
respect  of  jurisdiction.     Laldhari  Sixgh  v.  Suk- 
DEO  Narain  Singh    .         I.  L.  R.  27  Gale,  892 

4  C.  W.  N.  613 


11. 


Party  coining  in  and  show- 


ing that  there  is  no  iikeiihood  of  breach  of 
peace — Criminal  Procedure  Code,  1S9S,  s.  145,  cl. 
(5) — Necessary  parties.     S.   145,  cl.  5,  of  Act  V  of 
1898  does  not  enable  a  Magistrate  to  add  parties  to 
the  proceedings,  but  permits  a  stranger  to  come  in 
and  show  that  no  such  dispute  likely  to  cause  a 
breach  of  the  peace  concerning  any  land  or  water 
exists    or    has    existed,    and    the   latter    does    not 
become,    nor    can    he    be    made,    a    party    to    the 
dispute  which  he  seeks  to  show  has  never  existed. 
Semble  :  ^Vhere  it  appeared  from  the  police  report 
that    the  petitioners    were    also    concerned   in  the 
dispute,  and  the  Magistrate  found  that  they  were 
brothers  of  the  first  party  living  in  joint  mess  and    j 
belonging  to  a  joint  undivided  family,  such  persons    I 
ought  to  have  been  made  parties  to  the  proceed-    | 
ings  under  s.  145.     Janoki  Natu  Roy  v.  Queen-    j 
Empress         .         .         .         .     3  C.  W.  N.  329    , 


POSSESSION,   ORDER  OF    CRIMINAL 
COURT  AS  TO— contd. 

I         3.  PARTIES  TO  PROCEEDINGS— cow<rf. 
j    proceeding — New  proceeding  with  new  parties  added, 
j    whether  it  can  he  treated  as  continuation  of  previous 
i    proceeding — Jurisdiction — Procedure.     In  a  proceed- 
!    ing  under  s.  145  of  the  Criminal  Procedure  Code, 
!    it  is  the  duty  of  the  Magistrate  to  find  out  in  the' 
first  instance  which  parties  are  concerned  in  the 
dispute  that  has  arisen,  and  to  serve  his  order  upon 
such  parties  ;  and,  when  the  matter  comes    before 
him  for  trial,  he  should  determine  which  of  such 
parties,  namely,  the  parties  mentioned  in  the  first 
paragraph  of  s.  145  of  the  Code,  is  in  actual  posses- 
sion.    A  Magistrate   is  entitled  to  allow  a  third 
party  to  come  in  in  the  course  of  the  proceeding 
only  for  the  purpose  of  showing  that  no  dispute 
likely  to  cause  a  breach  of  the  peace  really  existed 
or    exists.     Qucere :     Whether    such    third    party 
should   be   made  a   party   to   the  proceeding.     A 
Magistrate  has  not  the  power,  after  recording  the 
proceeding  as  he  is  required  to  do  under  the  first 
paragraph  of  the  section,  to  add,  in  the  course  of  the 
investigation,  any  new  party  as  concerned  in   the 
dispute.     Prot'jb  Narayan  Singh  v.  Rajendro  Nara- 
yan  Sing,  1   C.    W.   N.  3 ;    Janoki  Nath   Roy  v. 
The    Queen-Em'press,    3    C.  W.    N.  329;  Laldhari 
Singh  V.    Suhhdeo  Narain  Singh,  4  C.  W.  N.  613, 
followed.     A  Magistrate  cannot  treat  a  subsequent 
proceeding  as  a  continuation  of  an  earlier  one,  and 
he  cannot  refer    back   to  the  possession    held  by 
one  or  other  of  the  parties  upon  the  date   of  the 
earlier  proceeding  in   determining  which  of  them 
should  be  declared  to  be  in  possession  on  the  date  of 
the  subsequent  proceeding.     Bent  Singh  v.  Umrao 
Mahto  (1900)         .         .         .      5  C.  W.  N".  900 


13. 


Jurisdiction — 
meaning  of — 


12. 


Addition  of  parties— Crwni- 


nal  Procedure  Code  {Act  V  of  1898),  s.  145 — Dispute 
as  to  possession  of  land — Parties,  adding  of — Previous 


"  Parties  concerned  in  such  dispute,      

Addition  of  parties  during  proceedings,   effect  of 
Fresh  Proceedings,   if  necessary — Omission  to   add 
necessary  parties — Dispute  as   to  separate   plots  of 
land — Separate  proceedings,  if  necessary — Criminal 
Procedure  Code  (Act  V  of  1898),  s.  145.     Proceedings 
under  s.   145  of  the  Criminal  Procedure  Code  are 
not  without  jurisdiction  because  the  Magistrate  on 
information  before  him  has  made  parties  thereto 
only  those  actually  in  dispute  and  likely  to  cause  a 
breach  of  the  peace,  although  it  is  brought  to  his 
notice  that  another  party  is  interested  in  the  sub- 
ject-matter of  the  dispute  ;  nor  is  the  Magistrate 
bound    to     stay    such     proceedings.     The    words 
parties  concerned  in  such  dispute  ' '  are  intended 
to  indicate  all  persons  claiming  to  be  in  possession 
at  the  time  of  the  initial  orders  under  sub-s.  (7),  s. 
145,  of  the  Code.     A  claim  merely  to  a  right  to  pos- 
session, as  distinguished  from  a  claim  to  be  in  pos- 
session, would  be  outside  the  scope  of  the  inquiry. 
Where  there  has  been  an  addition  of  a  party  after 
the  initiation  of  the  proceedings,  there  is  no  neces- 
sity for  fresh  proceedings,  if  the  party  added  was 
concerned   originally  in  the  dispute  which  is  the 
foundation  of  the  proceedings.     Up  to  the  time  the 
enquiry  begins,  parties  may  be  added.     If  they  are 
added  after,  it  is  an  irregularity,  but  it  is  not  neces- 
sary to  initiate  fresh  proceedings,  although  evi- 


1 


(     9605     ) 


DIGEST  OF  CASEa 


(    9606    } 


POSSESSION,  ORDER 
COURT  AS  TO— <ontd. 


OP    CRIMINAL 


3.  PARTIES  TO  PROCEEDINGS— con/<f. 

deuce  previously  taken  ought,  if  the  parties  added 
require  it,  to  be  again  taken  in  their  presence. 
Proceedings  under  s.  145  are  not  without  jurisdic- 
tion because  some  person  claiming  possession  in 
eome  way  of  the  lands  or  a  portion  of  the  lands  in 
dispute  has  not  been  made  a  party,  he  not  being 
one  of  the  parties  in  the  dispute  likely  to  cause  a 
breach  of  the  peace,  so  far  as  appeared  to  the  Magis- 
trate ;  such  person  not  having  appeared  and  raised 
any  objection.  Proceedings  tmder  s.  145  are  not 
without  jurisdiction  because  some  of  the  parties  are 
concerned  only  with  possession  of  a  portion  of  the 
lands  in  dispute.  Protap  Narain  Singh  v.  Rajendra 
yarain  Singh,  I.  L.  R.  24  CaJc.  oo,  declared 
obsolete.  Krishna  Kamisi  v.  Abdcl  Jcbb.ak 
(F.B.  1902)        .         .  L  li.  R.  30  Gale.  155 

s.c.  6  C.  W.  N".  737 

14.  Manager — Criminal  Procedure 

Code  (Ad  V  of  1S9S),  s.  14-y — Order  in  favour  of  the 
manager  of  the  proprietors  of  an  indigo  concern — 
Jurisdiction.  An  order  under  s.  145  of  the  Criminal 
Procedure  Code  was  passed  in  favour  of  the  manager 
who  was  an  employee  of  the  proprietors  of  an  indigo 
concern.  Held,  that  the  order  was  without  juris- 
diction.     JhaBC  SrSGH  f.  RlTTHERFORD  (1902) 

7  C   W.  N".  208 

15.  Manager  or  agent— Criminal 

Procedure  Code  {Act  V  of  1898),  s.  145 — Dispute  as  to 
possession  of  land — Manager  or  agent,  if  order  can 
he  made  in  favour  of — Possession — Actual  posses- 
sion— Possession  as  proprietor.  There  is  jurisdic- 
tion in  the  Court  under  s  145,  Code  of  Criminal  Pro- 
cedure, to  make  an  order  in  favour  of  a  person  who 
claims  to  be  in  possession  of  the  disputed  land  as 
agent  to,  or  manager  for,  the  proprietors,  when  the 
actual  proprietors  are  not  residents  within  the  ap- 
pellate jurisdiction  of  the  High  Court.  Jh^bu 
Singh  v.  Rutherford,  7  C.  W.  X.  20S,  overruled. 
Dhoxdhai  SnfGH  i-.  Follet  (1903) 

I.  L.  R.  31  Calc.  48 
7  C.  W.  If .  825 


16. 


Necessary  parties— CnminaZ 


Procedure  Code  (Act  V  of  1898),  s.  145 — Object  of  the 
section — Magistrate,  duty  of,  to  ascertain  necessary 
parties — Necessary  parties,  omission  of,  to  bring  in, 
uihether  vitiates  proceeding— J urisdiclion  of  Magis- 
trate— Names  of  parties  disclosed  in  written  state- 
ments and  police-report — Persons  interested  in,  or 
interested  in  claiming,  possession  of  land,  and  person 
alleged  to  he  in  de  facto  possession  of  portion  of  land, 
tehaher  necessary  parties.  The  principal  object 
which  a  proceeding  under  s.  145,  Criminal  Pro- 
cedure Code,  aims  at  is  the  prevention  of  a  breach 
of  the  peace,  and  such  object  cannot  be  achieved  if 
persons  who  are  interested  in,  or  at  anv  rate  inter- 
ested in  claiming,  possession  of  the  land  in  dispute, 
and  persons  who  are  alleged  to  be  in  d€  facto  posses- 
sion of  a  portion  of  such  land,  are  not  made  parties 
to  it ;  and  an  order  made  imder  the  section  in  the 
absence  of  such  parties  is  made  without  jurisdic- 
tion.    Laldhari    Singh    v.    Sukdeo    Narain    Singh, 


POSSESSION,  ORDER  OP    CRIMINAL 
COURT  AS  TO— contd. 

3.  PARTIES  TO  PROCEEDIXGS-<onc7<f. 
4  C.  W.  y.  613,  and  Anesh  MoUah  v.  Ejahar  Uddi 
Mollah,  5  C.  W.  S.  428,  referred  to.  It  is  the 
duty  of  a  Magistrate,  before  he  institutes  proceed- 
ings under  s.  145,  Criminal  Procedure  Code,  not 
only  to  be  satisfied  that  a  dispute  exists,  but 
also  to  ascertain,  so  far  as  is  possible,  who  are  the 
parties  concerned  in  the  dispute.  Protap  Xarain 
Singh  v.  Rajendra  Xarain  Sirigh,  1  C.  TT.  A'.  .?,  fol- 
lowed. Maxgal  Haldak  v.  Xalmlddi  Fakir 
(1901)        ....  6C.  W.N.  101 


17. 


Criminal  Proce- 


dure Code  (Act  V  of  1S98),  s.  145 — Claims  made  by 
two  sets  of  tenants — Parties,  necessary — Landlords, 
if  necessary  parties — Omission  to  make  thetn  parties, 

if  it  vitiate  -proceedings — Separate  plots  of  lands 

Separate  proceedings  if  absolutely  necessary — Juris- 
diction. \Miere,  in  a  proceeding  under  s.  145, 
Criminal  Procedure  Code,  two  sets  of  tenants  who 
claimed  possession  of  the  disputed  lands  were  made 
parties  and  their  landlords  were  not,  thoucrh  the 
latter  were  persons  interested  in  the  dispute,  still 
when  they  had  never  moved  in  the  matter  them- 
selves, an  objection  as  to  want  of  necessary  parties 
made  by  the  tenants,  was  considered  not  bond  fide, 
and  was  not  entertained.  Although  it  may  be  desir- 
able, in  proceedings  under  s.  145,  Criminal  Proce- 
diu-e  Code,  to  deal  with  each  separate  dispute  sepa- 
rately it  is  impossible  to  apply  to  such  proceedings 
the  strict  rule  of  procedure  which  has  to  be  observSi 
in  civil  actions.  Kutuhul  Singh  v.  Uma  Singh, 
I.  L.  R.  15  Calc.  31  ;  Abhuyessari  Debt  v! 
Shidhessari  Debi,  I.  L.  R.  16  Calc.  513,  and  Azini 
Mollah  V.  Satoo  Paramanick,  10  C.  L.  R.  523,  refer- 
red to.  In  the  matter  of  Maxik  Maxdal  v. 
GovTN-D  Masdal  (1901)  .  6  C.  W.  N.  206 
18.  Persons  disclaiming  inter- 
est— Criminal  Procedure  Code  (Act  V  of  1898),  s. 
145 — Order  in  favour  of  persons,  some  of  whom  dis. 
claim  all  interest  in  subject-matter  of  dispute,  if  legal 
— Jurisdiction.  An  order  under  s.  145  of  the  Crimi- 
nal Procedure  Code,  made  in  favour  of  four  persons, 
two  of  whom  claim  no  interest  in  the  property  in 
dispute,  is  not  warranted  by  law,  and  is  bad  for 
want  of  jurisdiction.  Rameswae  Pebsad  Xarain 
StsGH  f.  Harbaxs  SrsGH  (1901)    6  C.  W.  N.  104 

4.  NOTICE  TO  PARTIES. 

I ^ Obligation  of  Magistrate  to 

give  notice.  A  Magistrate  professing  to  act  under 
s.  145  of  the  Criminal  Proc^ure  Code  (.Act  V  of 
1898)  is  bound  to  issue  notices  to  all  the  parties 
concerned,  so  as  to  give  them  an  opportunity  to  put 
in  their  respective  claims.  In  re  Paxburaxg 
GovEND      .         .         .         I.  L.  R.  24  Bom.  527 

2.  _ Right    to     notice — Parties   to 

proceedings — Service  of  notice — Co-sharers.  In  a 
proceeding  under  s.  318,  Act  XXV  of  1861,  there  is 
nothing  in  the  law  which  makes  it  necessary  for  the 
Magistrate  to  serve  notice  on  all  the  co-sharers  in 
an  estate  which  may  form  the  subject  of  the  dis- 
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4.   NOTICE  TO   PARTIES— concW. 

pute.     In    the    matter   of   the    petition  of     Gabin- 
DA  Chandra  Ghosh  .         .       9  B.  L.  R.  Ap.  39 

s.c.  GoBiND  Chuxder  Ghose  v.  Anundo  Chtjn- 
DER  Sircar        .         .         .        18  W.  R.  Cr.  54 

3.    Service     of  notice — Criminal 


Procedure  Code,  1S61,  s.  318 — Service  of  notice  to 
attend.  The  mere  service  of  a  notice  upon  a  mofus- 
sil  naib  who  takes  no  steps  whatever  to  consult  his 
employer  or  act  under  his  directions  is  not  such  a 
notice  as  is  contemplated  by  s.  318,  Code  of  Crimi- 
nal Procedure,  in  a  case  of  dispute  regarding  pos- 
session of  land.  Ramrungixee  Dossee  v.  Gooroo 
Doss  Roy        .         .         .         .     17  "W.  R.  Cr.  9 


4. 


Order  under  s.  530, 


Criminal  Procedure  Cede,  1872,  to  whom  addressed. 
Qucere  :  Whether  an  order  under  s.  530,  Criminal 
Procedure  Code,  1872,  can  be  directed  to  others 
than  the  unsuccessful  party  to  the  proceedings 
under  the  section  ;  or  whether  such  an  order  could 
properly  be  directed  to  the  public  at  large.  In  the 
matter  of  NoBo  Kishore  Chuckerbutty 

7  C.  Ij.  R.  291 


5. 


Nature  and  form 


of  notice — Intervener.  Although  no  particular 
mode  of  giving  notice,  calling  upon  parties  to  attend 
under  this  section  before  the  Magistrate,  has  been 
provided,  yet  the  language  of  the  section  indicates 
that  the  notice  shall  be  addressed  to  known  indi- 
viduals, and  not  be  in  the  form  of  a  public  procla- 
mation or  citation.  There  is  no  provision  in  the  Cri- 
minal Procedure  Code  for  allowing  an  intervenor  to 
come  in  in  the  middle  of  proceedings  held  by  a 
Magistrate  under  s.  530  of  the  Criminal  Proceclure 
Code,  1872.  In  the  matter  of  the  petition  of 
Kuxund^^Nabain   Bhoop 

I.  L.  R.  4  Calc.  650  :  3  C.  L.  R.  551 
6. Criminal    Proce- 


dure Code  {Act  V  of  1898),  s.  145 — Possession,  dis- 
pute relating  to — Notice  to  party  of  place  of  trial  to  he 
given  iii  sufficient  time  to  enable  him  to  produce  evi- 
dence— Magistrate  moving  about  from  place  to  place. 
In  a  proceeding  under  s.  145,  Code  of  Criminal  Pro- 
cedure, the  second  party  failed  to  ascertain  where 
the  Magistrate,  who  had  been  moving  about  from 
place  to  place,  was  holding  his  camp,  and  so  failed 
to  procure  the  attendance  of  his  witnesses  at  the 
trial : — Held,  that  an  order  passed  by  the  Magis- 
trate, directing  the  first  party  to  continue  in  pos- 
session, was  bad,  inasmuch  as  the  second  party  had 
no  notice  of  the  place  of  trial  in  sufficient  time  to 
procure  the  attendance  of  his  witnesses.  Kali 
Nath  Mistri  v.  Abhoy  Bepari  (1903) 

7  C.  W.  N.  705 

5.  EVIDENCE,  MODE  OF  TAKING,  ETC. 

Oral   evidence — Determination 


of  question  of  possession.  Oral  evidence  is  the  prin- 
cipal matter  upon  which  Magistrates  can  proceed 
in  determining  a  question  of  possession  under  the 


POSSESSION-,  ORDER   OP    CRIMINAL 

COURT  AS  TO -contd. 

5.  EVIDENCE,    MODE    OF    TAKING,    ETC.— 
contd. 

Code  of  Criminal  Procedure.  Gobind  Natjth  Rai 
V.  Anund  Nauth  Rai       .         .  5  W.  R.  Cr.  79 

2. 'Witnesses— Criminal  Procedure 

Code,  1861,  s.  318 — Examination  of  witnesses.  A 
Magistrate,  proceeding  under  s.  318  of  the  Code 
of  Criminal  Procedure,  is  bound  to  examine  any 
witnesses  tendered  in  support  of  the  respective 
claims  to  actual  possession  of  the  land  in  dispute 
before  passing  an  order.     Anonymous 

6  Mad.  Ap.  4 
Anunder  Kooer  v.  Sonaet  Kooer 

9  W.  R.  Cr.  64 
-  Criminal    Proce- 


dure Code,  1882,  s.  145 — Procedure  under  that  sec- 
tion— Attendance  of  witnesses — Process  to  enforce 
attendance.  Proceedings  under  s.  145  of  the  Crimi- 
nal Procedure  Code  should  on  all  points  of  pro- 
cedure be  regarded  as  summons  cases ;  and  al- 
though it  is  discretionary  with  a  Magistrate  to  issue 
a  summons  on  a  witness  in  such  a  case,  yet,  when 
any  one  of  the  parties  applies  at  a  proper  time 
for  process  to  secure  the  attendance  of  his  witness- 
es, the  Jlagistrate  should  not  arbitrarily  refuse  his 
assistance  ;  and  where  such  refusal  is  made,  it  is 
incumbent  on  the  Magistrate  to  record  his  reasons 
for  such  refusal.     In  the   matter  of    the  petition  of 

HURENDRO    NaRAIN    MNGH    ChOWDHRY 

I.  L.  R.  11  Calc.  762 


4.  — Crimiruil  Proce- 
dure Code,  s.  145 — Issue  of  summons  to  witnesses — 
Magistrate,  duty  of — Process  to  enforce  attendance 
of  witnesses.  Though  in  a  proceeding  under  s.  145^ 
the  evidence  is  to  be  recorded  as  in  a  summons  case^ 
it  is  the  duty  of  the  Magistrate  to  issue  processes  for 
the  attendance  of  such  witnesses  as  the  parties  may 
desire  to  call,  unless  he  can  show  good  reasons  for 
not  doing  so.  Hurendro  Narain  Singh  Chowdhry 
V.  Bhobani  Prea  Baruani,  I.  L.  R.  11  Calc.  762y. 
followed.     Ram  Chandra  Das  v.   Monohur  Roy 

I.  li.  R.  21  Calc.  29 

5. — — Evidence  on 

oath — Actual  possession.  In  a  proceeding  under 
s.  318  of  the  Criminal  Procedure  Code,  1861,  to- 
determine  the  right  of  actual  possession,  it  is  neces- 
sary that  the  evidence  should  be  taken  upon  oath. 
Queen  v.  Kali  Chandra  Shah 

7  B.  L.  R.  322  :  16  "W.  R.  Cr.  13 
But  it  appears  not  to  be  absolutely  necessary  to- , 
examine   witnesses  at  all.     Semble  :  If  examined,. 
the    evidence  should  be  on  oath.     Queen  v.  Bal- 
LABH  Kant  Bhattacharjee 

7  B.  L.  R.  324  note  :  11  W.  R.  Cr.  36 

6.  Recording  evidence — Omis- 
sion to  record  evidence — Inquiry.  Taking  the 
statements  of  both  parties  without  recording  evi* 
dence  in  proof  of  either  is  not  an  ' '  inquiry.  ' ' 
Queen  v.  Sonaoollah     .         .     2  W.  R.  Cr.  44 

7.  ^ — — Mode  of  record- 
ing evidence — Dispute  likely  to  cause  breach  of  tht 
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DIGEST  OF  CASES. 
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POSSESSION,  OBDER    OF   CRIMlNAIi 
COURT  AS  TO— contd. 

5.  EVIDENCE,  MODE  OF  TAKING,  ETC.— contd. 

peace.  In  an  inquirj*  under  s.  530,  Act  X  of  1872» 
as  a  preliminary  to  an  order  relative  to  land  about 
which  there  is  a  dispute  likely  to  cause  a  breach  of 
the  peace,  the  evidence  should  be  recorded  by  the 
Magistrate  in  the  manner  provided  by  s.  334. 
Khettermoxee  Dossee  f.  Sbeesath  SmcAS 

11  B.  li.  R.  Ap.  5 

Wegiect  to   obey  order  to 


8. 


put  in  statements — Criminal  Procedure  Code, 
1861,  a.  318.  When,  in  a  case  under  s.  318,  Code 
of  Criminal  Procedure,  a  ilagistrate  had  taken 
any  evidence,  he  was  held  to  be  not  justified  in  re- 
fusing to  proceed  with  the  case  because  the  parties 
neglected  to  file  written  statements  on  the  day 
fixed  for  filing  the  statements.  In  the  natter  of 
GuLCCK  Chtjxdeb  Mytee       .       11  "W.  R.  Or.  9 


9. 


Irregularity  in  taking  evi' 


dance — Taking  evidence  in  two  cases  together- 
Right  to  separate  inquiry.  Two  investigations  under 
s.  318,  Code  of  Criminal  Procedure,  1861,  were  be- 
fore a  Magistrate,  who,  after  deciding  one  of  the 
cases  remarked  on  the  other  that,  because  the  lands 
adjoined,  he  had  taken  the  evidence  in  the  two 
cases  together,  and  fomid  it  unnecessary  to  con- 
tinue the  inquiry  further.  Held,  under  s.  404,  that 
the  parties  kept  out  of  possession  were  entitled  to  a 
full  inquiry.     Watsox  &  Co.  r.  Sttrxomoyee 

8  W.  R.  Or.  63 


10, 


Criminal  Proce- 


dure Code  {Act  V  of  1898),  «•?.  Ho,  637— Proceeding 
in  respect  of  several  plots  of  lands — Separate  pro- 
ceedings, if  necessary — Prejudice.  Where  a  Magis- 
trate drew  up  one  proceeding  in  respect  of  several 
plots  of  land  claimed  to  be  in  the  possession  of 
different  persons,  and  the  parties  were  not  pre- 
judiced by  the  Magistrate  not  taking  separate  pro- 
ceedings but  dealing  with  the  matter  in  one  and 
the  same  proceeding  ;  and  where  the  course  taken 
by  the  Magistrate  did  not  preclude  any  of  the 
parties  from  adducing  evidence  in  the  case  con- 
cerning the  different  plots  of  land  : — Held,  that  the 
IH-ocedure  taken  by  the  Magistrate  did  not  vitiate 
the  inquiry-  or  the  order  made  therein.  Iswar 
CHTrsTDEE  C'howdhry  V.  AsrBiCA  Chttrx  Maju^to  \p. 

(1901) 5  C.  W.  N.  544 

IL  Oral  admission  by    mook- 

tear — Criminal     Procedure   Code   {Act  V  of  1898), 


a.  145 — Case  given  up  by  one  side — Recording  of  the 
admission  if  indispensable.  Although  it  is  ordiuarily 
necessary  to  record  evidence  in  a  case  under  «.  145. 
Code  of  Criminal  Procedure,  before  passing  final 
orders,  it  is  not  indispensable  to  do  so  when  the 
is  completely  given  up  b\-  one  side.  \Miere 
mooktear  of  one  of  the  jjarties  in  a  proceeding 
ider  s.  145,  Code  of  Criminal  Procedure,  orally 
itniied  their  claim  to  the  disputed  land,  though 
BO  such  denial  had  been  made  in  their  written 
statements  : — Held,  that  admission  by  the  legal 
oractitioner  conducting  the  case  was  sufficient  in 
I  quasi-civil  proceeding  of  this  nature,  and  the 
J^agistrate    was    justified   in   passing   an  order  in 

VOL.    IV. 


POSSESSION,  ORDER    OP   CRIMINAL 
COURT  AS  TO— corJd. 

5.  EVIDENCE,  MODE  OF  TAKING,  ETC.— concld. 

favour  of  the  other  party  :  the  fact  that  such 
admission  was  not  recorded  did  not  invalidate 
the  order.  Habo  Mohax  Saedar  v.  Gobixd  Sahtt 
(1902) 7  C.  W.  N.  351 

6.  DECISION  OF  MAGISTRATE  AS  TO   POS- 
SE-^SION. 

1,  Objection  to  decide  question 

of  possession — Procedure  by  Jlagi-ttrate.  In  a 
case  of  disputed  possession  likely  to  lead  to  a  breach 
of  the  peace,  the  Magistrate,  instead  of  merely  bind- 
ing down  the  |)arties  to  keep  the  peace,  and  declin- 
ing to  interfere  further,  is  bound  to  dispose  of  the 
question  of  possession  under  s.  318,  Criminal  Pro- 
cedure Code,  1861.  In  the  matter  of  t^'e  r^tition  of 
AsxrsDyATH  Roy     .         .         .     4  W.  R.  Cr.  12 


2. 


Power  to  decide  question  of 


possession — Recognizance  to  keep  peace.  If  a 
Magistrate  is  satisfied  that  the  circumstances  re- 
quire it,  he  may  make  an  order  under  s.  318  of  the 
Code  of  1861,  notwithstanding  that  he  has  taken  re- 
cognizances under  s.  282.  In  the  matter  of  the 
petition  of  Sutheblaxd 

9  B.  L.  R.  229 :  18  "W.  R.  Cr.  11 

3. Question  for  decision — Pos- 
session— Title.  In  a  case  of  disputed  possession  of 
land,  the  Magistrate  should  look  to  possession,  not 
to  right,  i.e.,  maintaining  in  possession  the  party  in 
possession,  and  forbidding  disturbance  of  posses- 
sion.     GkIJAMOXEE   1-.    ISHTK   ChI'XDER 

W.  R.  1864  Cr.  2 
In  re  Sabhee  SrsGH     .         .     6  W.  R.  Cr.  50 

GOVEBSMEXT  f.  GhOLAM  MaHOMED 

1  Agra  Cr.  33 

Reg.  r.  OMrBTOXACXH  Jha 

1  Ind.  Jur.  N.  S.  399 
6  W.  R.  Cr.  61 

4. Criminal  Proce- 
dure Code,  1861,  s.  318— Duty  of  Magistrate.  A 
Magistrate,  under  s.  318  of  the  Criminal  Proce- 
dure Code,  is  to  inquire  into  the  question  who  is  in 
actual  jKissession  of  the  property  in  dispute,  with- 
out considering  how  that  possession  had  been  ob- 
tained.     DCSTCK  HrSANG  JA3IASJI  V.  FeLL 

6  Bom.  Cr.  30 

Bapcji  Jagjivay  r.  Magistrate  of  Kheda 

4  Bom.  A.  C.  153 

5. Duty  of  Magistrate  to  main. 

tain  possession  even  when  contrary  to  for- 
mer order  of  another  Magistrate.  \Miere  a 
Magistrate  foimd  that  an  order  of  his  predecessor 
made  two  years  previously  with  regard  to  possession 
of  certain  land  had  not  been  complied  •nith,  he  en- 
forced the  order  and  changed  the  possession  in  ac- 
cordance with  that  order : — Held  ,that  the  Magis- 
trate ought  to  have  maintained  the  possession  which 
he  found,  even  if  it  was  inconsistent  with  his  prede- 
cessor's order,  and  that  he  ought  not  to  have  taken 

U   D 
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POSSESSION,  ORDER    OP    CRIMINAL 
COURT  AS  TO— cowW. 

6.  DECL^ION  OF  MAGISTRATE  AS  TO  POS- 
SESSION—<;oM<d. 
any  steps  in  the  matter,  unless  some  one  actually 
in  possession,  and  guaranteed  possession  by  that 
order,  came  to  complain  to  him  that  his  possession 
was  threatened  or  that  he  had  just  been  forcibly 
turned  out,  and  asked  in  pursuance  of  that  order  to 
be  maintained  in  possession.  Queen  v.  Peotab 
Chandha  Barooah      .         .  21  W.  R.  Cr.  2 


6. 


—  Nature  of  order — Illegal  dis- 


posses-sioji.  A  Magistrate  has  no  authority  to  re- 
store to  possession  a  person  who  has  been  illegally 
dispossessed.  He  must  declare  the  party  in  actual 
possession  entitled  to  retain  possession  until  ousted 
by  due  course  of  law  and  forbid  all  disturbance  of 
such    possession    in    the    meantime.     Ramjeebux 

DOOBEY   V.    LrCHMAXEE   DaBEA 

W.  R.  1864,  Cr.  5 
DooRJUN  SiXGH  V.  Shibba       .       3  N.  "W.  171 


Queen  v.  Imambandee 
7. 


POSSESSION,  ORDER    OF 
COURT  AS  TO— contd. 


CRIMINAL 


.  7  "W.  R.  Cr.  26 

—  Jurisdiction  of 
Magistrate — Order  made  by  a  Civil  Court — Power 
of  revision  by  the  High  Court.  It  is  the  duty  of 
the  Magistrate  when  the  right  to  possession  has  tjeen 
declared  within  a  time  no^  remote  from  his  taking 
proceedings  under  s.  145  of  the  Criminal  Procedure 
Code  to  maintain  any  order  which  has  been  passed 
by  any  competent  Court ;  and  therefore  to  take 
proceedings  which  necessarily  must  have  the  effect 
of  modifying  or  even  cancelling  such  orders  is  to 
assume  a  jurisdiction  which  the  law  does  not  con- 
template. The  power  of  revision  to  be  exercised 
by  the  High  Court  is  limited  to  matters  of  juris- 
diction, that  is  to  say,  to  cases  in  which  it  is  found 
that  the  Magistrate  bj'  taking  proceedings  under 
s.  145  has  acted  without  jurisdiction.  Doulat 
KoER  V.  Rameswari  Koeri  alias  Dulin  Saheba 
I.  L.  R.  26  Calc.  625 
3  C.  W.  N.  461 

8.  Procedure— CrmmaZ  Proce- 
dure Code,  1872,  s.  530 — Death  of  one  of  the  -parties 
before  termination  of  j}roceedi>igs.  On  the  death  of 
one  of  the  persons  concerned  in  a  matter  under 
s.  530,  Code  of  Criminal  Procedure,  just  before 
those  proceedings  terminated  in  favour  of  that  per- 
son and  another,  though  it  would  be  more  regular 
for  the  Magistrate  to  postpone  the  proceedings  and 
make  his  representative  a  party  in  his  plac'e,  the 
proceedings  are  not  necessarily  bad,  since  the  death 
has  prejudiced  no  one.  In  the  matter  of  Annon- 
domoyee  Debee  v.  Luchman  Pershad  Gogo 

2  C.  L.  R.  264 

9.  Dispossession— CrjmmaZ  Pro- 
cedure Code,  1872,  s.  530 — Illegal  dispossession — 
Ouster  without  authority  of  Civil  Court.  Ouster  by 
one  person  of  another  lawfully  in  possession  of  pro- 
perty confers  no  rights  on  the  former  which  can  be 
recognized  in  proceedings  taken  under  s.  530  of  the 
Code  of  Criminal  Procedure.  The  Court  should 
refer  back  to  a  time  previous  to  the  (|uarrel  when 
such  possession  was  peacefully  enjoyed  by  one  or 


6.  DECISION   OF  MAGISTRATE   AS  TO  POS- 
SESSION—con<(/. 

other    of    the    disputants.     In  the   mutter  of    the 
petition  of  Mohesh  Chunder  Khan 

I.  L.  R.  4  Calc.  417 


10. 


Onus     Probandi — Criminal 


Procedure  Code,  1872,  s.  530,  effect  of  order  under. 
The  effect  of  an  order  under  s.  530  of  the  Criminal 
Procedure  Code  (Act  X  of  1872)  is  to  declare  the 
person  in  whose  favour  it  is  made  to  be  in  posses- 
sion at  the  time  of  the  proceedings  had  under  the 
section,  and  to  cast  the  burden  of  proof  upon  his 
adversaiy  in  an  ejectment  suit ;  but  such  an  order 
can  decide  nothing  as  to  how  that  possession  was  ob- 
tained or  as  to  antecedent  possession.  Boolee  Singh 
V.  Hurobuns  Narain  Singh,  7  W.  R.  212,  com- 
mented upon.  Nobo  Coomar  Dass  v.  Gobind 
Chunder  Roy    .         .         .  9  C.  L.  R.  305 


11. 


Keeping  person  in  posses- 


sion to  reap  crop — Criminal  Procedure  Code, 
1872,  s.  530.  A  Magistrate  cannot,  under  s.  530, 
Code  of  Criminal  Procedure,  order  that  a  person 
be  kept  in  possession  until  he  has  reaped  the  crop 
standing  on  the  ground,  and  then  that  he  shall 
give  way  to  another.  When  there  have  been 
long-pending  disputes  in  the  Courts,  he  should  de- 
termine who  was  in  peaceable  possession  when  they 
commenced.  In  the  matter  of  Bunwari  Lal  Mis- 
SER  V.  Radha  Pershad  Singh    .     1  C  L.  R.  136 

12.  Nature  of  required  posses- 
sion—Cr?miwaZ  Procedure  Code,  1872,  s.  530— 
Possession  at  time  of  dispute.  The  possession  re- 
garding which  parties  are  required  to  give  proof  in 
a  case  under  s.  530,  Act  X  of  1872,  relating  to  a 
dispute  for  land  in  respect  of  which  a  breach  of 
the  peace  is  apprehended,  is  possession  at  the  time 
the  proceedings  are  instituted  by  the  Magistrate, 
and  not  possession  at  the  time  the  Magistrate 
comes  to  his  decision.  In  the  matter  of  the  peti- 
tion of  Pirthiram  Chowdhry  .  20  W.  R.  Cr.  51 

13. Actual  posses- 
sion— Criminal  Procedure  Code  {Act  X  of  1882), 
3.  145.  Under  s.  145  of  the  Criminal  Procedure 
Code,  the  Magistrate  has  to  find  which  of  the  par- 
ties is  in  possession  of  the  subject-matter  of  the, 
dispute  at  the  time  Avhen  he  is  inquiring  into  the 
matter,  which  in  the  contemplation  of  the  law  is 
identical  with  the  time  of  the  institution  of  the 
proceedings,  and  not  at  any  time  previous  thereto  ; 
and  he  has  no  concern  as  to  how  the  party  then  in' 
actual  possession  obtained  possession,  but  has  only 
to  pass  an  order  retaining  him  in  his  possession. 
Ambler  v.  Pushong      .       I.  L.  R.  11  Calc.  365 

Chunder  Coomar  Poddar  v.  Chunder  Kanta 
Ghose       .         .  .  I.  L.  R.  12  Calc.  521 


14. 


Criminal  Proce- 


dure Code  (Act  X  of  1882),  s.  145 — Possession, 
inquiry  into — Tiyne  at  which  Magistrate  has  to  deter- 
mine who  was  in  possession — Undisturbed  posses- 
sion immediately  before  dispute.  In  an  enquiry 
under  s.  145  of  the  Criminal  Procedure  Code  where 
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COURT  AS  TO— con?//. 

^.    DECISION  OF  MAGISTRATE  AS  TO   POS- 
SESSION—con/<f. 

the  property  in  dispute  \ras  forest  land,  the  right 
-to  possession  of  which   was   exercised   by   cutting    : 
and    removing    timber    from     time    to  time,  the    ! 
JMagistrate  found  that  the   men  of   the   first  party 
had  been  driven  aw  ay  by  those  of  the  second,  and 
had  been  unable  to  enter  the  forest    and    remove 
the  timber  alleged   to  have    been   cut    by    them  ; 
that  this  happened  before  the  time  of  the  initial 
proceedings,  and  continued   to    the   date  of    the 
hearing  ;  and  that  the  men  of  the  second  party  had 
been  able  to  bring  out  of  the  forest  the  timber 
which  had  been  cut.     Upon  these  findings  he  came 
to  the  conclusion  that  the  possession  of  the  second 
party  had  been  established,   and  made  an  order 
under  the   section   in  their  favour.     Held,    that, 
ha\ing  regard  to  the  nature  of  the  property  in  dis- 
pute, these  facts  could  not  constitute  leg^  posses- 
sion of  the  second  party  at  the  time  the  proceedings    i 
were  instituted.     Held,  further,  that  in  like  cases, 
having  regard  to  the  nature   of    the  property   in 
dispute,  and  the  mode  in  which  possession  mav  be 
exercised  over  it,  in  order  to  find  which  party  was  in 
.  possession  when  the  proceedings  were  instituted,  it 
is  necessary  to  inquire  which  party  was  in  undis- 
turbed possession  of  the  land  in  dispute  by  felling 
timber  and  removing  the  same  \*ithout   objection    ! 
on  the  occasion  immediately  preceding  the  one  on 
which  the  dispute  arose  ;    and  whichever  party  be    ' 
found  to  have  been  in  possession  on  that   occasion    '< 
should  be  presumed  to  have  possession  at  the  time    j 
when  the   proceedings  were    commenced.     Jagat    ' 

KiSHOEE       ACHABJYA       ChOWDHTEI        f.      KhAJAH 

AsHAxrxLAH  Khan  Bahadur 

L  L.  R.  16  Gale.  281 


15. 


Criminal  Proce- 


dure Code,  1882,  s.  14-5— Magistrate  to  determine 
4cho  was  in  possession  at  tchat  time.  Under  s.  145 
of  the  Code  of  Criminal  Procedure  (Act  X  of  1882), 
a  Magistrate  is  required  to  decide  which  of  the  par- 
ties between  whom  a  dispute  exists  is  in  possession 
•of  the  subject  of  the  dispute  at  the  time  when  the 
Magistrate  decides  the  question  of  possession,  and 
not  at  any  time  previous  thereto.  In  the  matter  of 
HucaaAPA  .         .  I.  L,  R.  15  Bom.  152 


16. 


Criminal  Proce- 


dure Code,  8.  145 — Order  for  interim  possession — 
Point  of  time  at  which  possession  is  to  be  looked  at 
in  determining  uhich  party  is  entitled  to  an  order 
under  s.  145.  The  jxjssession  which  a  Magistrate 
acting  under  s.  145  of  the  Code  of  Criminaf  Proce- 
dure has  to  find  and  support  is  possession  at  the  time 
-of  the  Magistrate's  proceedings.  Hence  where  a 
Magistrate  decided  a  question  of  possession  under 
a.  145  upon  evidence  taken  six  montlis  prevously  : 
— -fleH,  that  such  order  was  irregular  and  unsustain- 
able.   In  the  matter  of  the  petition  of  Jai  Lal 

I.  li.  R.  13  ALL  362 
See  BECHr  Sheikh  v.  Deb  Koiari  Dasi 
Per  Petheram,  C.J.,  and  Tbevelyax,  J.    (Ram- 
WOn,  ./..dissenting)      .         I.  L.  R.  21  Calc.  404 


POSSESSION,  ORDER    OF    CRIMINAI* 
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6.  DECISION  OF  iL\GISTRATE  AS  TO    POS- 
SESSION—conf^f. 
17, Criminal  Proce- 


dure Code,  1882,  as.  146  and  146 — Possessiion 
inquiry  as  to — Time  at  which  Magistrate  is  to  deter- 
mine  who  was  in  possession — Order  passed  under 
s.  146  on  proceedings  taken  under  s.  145,  Criminal 
Procedure  Code — Attachment  of  property.  In  set- 
ting aside  an  order  passed  by  a  ilagistrate  under 
s.  145  of  the  Code  of  Criminal  Procedure,  the  High 
Court  has  power  itself  to  pass  such  order  as  should 
have  been  made  by  the  ilagistrate  in  the  case.  It 
is  impossible  to  lay  down  anv  hard-and-first  rule 
which  may  be  applicable  to  all  cases  as  to  the  exact 
point  of  time  to  which  an  inquiry  under  s.  145 
must  be  directed,  and  the  time  at  which  possession 
must  be  found  in  one  party  or  the  other  must  be 
governed  by  the  facts  of  each  particular  case.  To 
hold  that  the  Magistrate  is  precluded  from  iaquir- 
ing  into  anything  before  the  date  when  he  actually 
commenced  his  own  proceedings  might  in  some 
cases  lead  to  a  person  who  has  been  acting  in  an  un- 
warrantable manner  misusing  the  process  of  the  law 
to  enable  him  to  carry  out  a  high-handed  and  im- 
proper scheme,  which  could  never  have  been  the 
intention  of  the  Legislature.  In  a  proceeding 
under  s.  145  regarding  a  dispute  between  two  parties 
concerning  certain  collieries,  it  appeared  that  the 
first  party  were  certainly  in  possession  of  the  build- 
ings which  contained  the  office  where  the  business 
of  the  collieries  was  transacted,  and  where  all  the 
cash  books  and  papers  of  the  business  were  kept, 
and  that  the  second  partj-  had  during  a  period  of 
about  fourteen  days  prior  to  the  commencement 
of  the  proceedings  succeeded  in  obtaining  posses- 
sion of  the  pits,  whar\-es,  tramways,  etc.,  of  the  col- 
liery by  what  the  Court  considered  to  be  a  high- 
handed and  improper  scheme,  and  acting  in  an  un- 
warrantable manner.  ITie  Magistrate,  considering 
himself  bound  to  find  who  was  in  actual  possession 
at  the  date  of  the  commencement  of  the  proceedings 
by  himself,  passed  an  order  in  favour  of  the  second 
party.  Held,  that  such  order  was  bad,  and  that, 
as  the  second  party  was  undoubtedly  not  in  posses- 
sion of  the  whole  of  the  property  in  dispute,  and  the 
effect  of  it  was  to  place  them  in  possession  of  the 
portion  that  was  in  the  possession  of  the  first  party, 
the  proper  order  to  make  under  such  circumstances 
was  one  under  s.  146,  attaching  the  property. 
Katras  Jherria  Coal  Co.  v.  Sibkrishta  Daw  & 

Co L  li.  R.  22  Calc.  297 

18. Criminal  Proce- 
dure Code,  1882,  ss.  145  ami  146 — Possession,  in- 
quiry as  to — Time  at  which  Magistrate  is  to  deter- 
mine who  is  in  possession — Presumption.  A  ilagis- 
trate,  in  making  an  order  under  the  Criminal  Proce- 
dure Code,  ss.  145  and  146,  must  inquire  into  the 
question  which  party  was  in  actual  possession  at 
the  time  of  the  institution  of  the  proceedings,  and 
not  at  the  time  when  the  order  is  made.  In  making' 
this  inquiry,  the  Magistrate  may  presume  that, 
when  a  vendor  sells  part  of  a  property,  he  retains  all 
that  he  does  not  sell.     Agra  Baxkf*  Leishman 

I.  li.  R.  18  Mad.  41 

U  D  2 
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19. 


Finul  order 


against  persons  not  7nade  parlies — Criiniiud  Proce- 
dure Code,  189S,  ss.  145,  146.  A  final  order 
under  s.  146,  Criminal  Procedure  Code,  cannot  be 
made  against  persons  who  were  not  made  parties  to 
the  proceedings,  under  s.  145,  Criminal  Procedure 
Code,  or  who  were  in  the  case  regarded  by  the 
Magistrate  as  such,  though  notices  had  been  issued 
upon  them  to  file  written  statements  and  they  had 
only  entered  appearance,  but  had  done  nothing  else. 
jAifOKi  Nath  Roy  v.  QuEEX-E-vrKESs 

3  C.  W.  N".  329 


20. 


Criminal  Proce- 


dure Code,  1S72,  s.  530 — Parties  in  possession 
through  raiyats.  The  Criminal  Court  has  jurisdic- 
tion, under  Act  X  of  1872,  s.  530,  to  determine  ques- 
tions of  contested  possession  between  parties  who 
are  not  in  immediate  possession  of  the  subject- 
matter  of  dispute,  but  claim  rent  from  tenants  who 
actually  occupj'  it.     Nobin  CnrxDER  Koondoo  v. 

JOGEXDEOXATH    BHriTACHAKJEE 

25  W.  R.  Cr.  18 


21, 


Criminal  Proce- 
530 — Intermediate 
In  a  case  of  dis- 


dure  Code  (Act  X  of  1872),  s 
holders — Constructive  possession. 
puted  possession  between  two  rival  zamindars,  con- 
structive possession  through  intermediate  holders 
(ticcadars),  to  whom  the  raiyats  pay  rents,  is  not 
such  jjossession  as  is  contemplated  by  s.  530  of  the 
Code  of  Criminal  Procedure.  Empress  v.  Tha- 
KooK  Dyal  Singh       .         .  I.  L.  R.  3  Calc,  320 

22. — 


Criminal  Proce- 
dure Code,  1S72,  s.  530 — Possession  hy  raiyats.  In 
a  case  of  dispute  regarding  land  of  a  considerable 
area  in  which  both  parties  contended  that  they  held 
possession  of  the  area  through  tlie  means  of  raiyats, 
it  was  held  that  the  Magistrate,  instead  of  making 
an  order  under  s.  530  of  the  Criminal  Procedure 
Code  that  the  land  should  remain  in  the  possession 
of  one  of  the  parties  until  the  decision  of  a  compe- 
tent Civil  Court,  should  have  proceeded  to  consider 
the  question  Avhich  party  was  in  possession  of  the 
constituent  portions  of  the  land,  jiiece  by  piece,  in 
the  hands  of  his  raiyats.  MronoosuDUN  Shaha 
V.  Bejoy  Gobind  Chowdiiry  .  21  "W.  R.  Cr,  55 


23. 


Criminal  Proce- 


dure Code,  1872,  s.  530 — Dispute  hetweeyi  oivners  of 
land — Constructive  possession.  8.  530  of  the  Code  of 
Criminal  Procedure  contemplates  disputes  between 
owners  as  well  as  occupiers.  Per  Jackson,  J. — 
Where  a  zamindar  has  let  his  lands  in  farm,  he, 
his  farmers,  and  the  occupying  raiyats,  are  all  in 
their  degree  concerned  in  any  dispute  as  to  posses- 
sion which  may  arise,  and  they  ought  to  be  main- 
tained in  possession  of  the  interests  which  they 
severally  enjoy.  Sutherland  v.  Crowdy,  18  W.  P. 
11,  c.ted.  Empress  v.  Thulcoor  Dyal  Sing,  I.  L.  E. 
3  Calc.  320,  commented  upon  as  having  gone  too 
far.     Harak  Naraix  Singh  v.  Luchmi  Bux  Roy 

5  C.  L.  R.  287 
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24. 


Occupation     of 


j    trespasser — Possession.     The   actual   possession   in- 
I    tended  by  Ch.  XXII  of  the  Code  of  Criminal  Pro- 
cedure, 1861,  does  not  include  the  occupancy  of  a 
mere  trespasser.     Anonymous   .     6  Maid.  Ap.  13 


25.  

peace — Actual 

peace.     The  possession  of  a  master  by  his  servant. 


Breach     of    the 

possession — Becognizance     to     keep- 


-of  a  landlord  by  his  immediate  tenant,  the  person 
who  pays  rent  to  him, — of  the  person  who  has  the- 
property  in  the  land  by  the  usufructuary, — come 
within  the  meaning  of  the  words  "  actual  posses- 
sion "  in  s.  318  of  the  Code  of  Criminal  Procedure,. 
1861.  Their  meaning  is  not  limited  to  bodily  pos- 
session. But  a  person  is  not  in  ' '  actual  posses- 
sion "  where  the  rents  are  paid  by  the  actual 
occupier,  not  to  him,  but  to  an  intermediate  holder. 
In  the  matter  of  the  petition  of  Sutherland 

9  B.  L.  R.  229 

s.c.  Sutherland  v.  Crowdy  .  18  W.  R.  Cr.  11 

26. Claim  to  posses- 
sion hy  one  acting  as  servant  of  owners — Parties. 
Where  there  is  a  dispute  likely  to  lead  to  a  breach  of 
the  peace  concerning  lands  and  proceedings  are  re- 
corded and  had  under  s.  350  of  the  Criminal 
Procedure  Code,  1872,  no  order  should  be  made 
against  one  who  is  acting  as  the  servant  of  another 
person  who  claims  to  have  possession  of  the  land,, 
unless  that  other  person  is  made  a  party  to  the 
proceedings.  In  the  matter  of  Jitbahan  v.  Bans- 
Rup  Dhobi           .         .         .  6  C.  L.  R.  193 


27. 


Symbolical  pos- 


session. Held  (Kejip,  ,/.,  dissenting),  that,  although 
symbolical  possession  is  not  entitled  to  weight  as 
against  a  part}'  proved  to  be  in  possession,  yet,  in 
the  absence  of  evidence,  it  is  in  itself  deserving  to 
be  taken  into  consideration.  Muxglo  v.  Dubga 
Narain  Nag       .         .         .         25  W.  R.  Cr.  74 


28. 


-  Criminal  Proce- 
145 — Possession — 


dure  Code  (Act  X  of  1882), 
Title — Symbolical  possession.  A  Magistrate  trying 
a  case  under  s.  145  of  the  Criminal  Procedure  Code, 
in  determining  the  question  of  possession,  took  into- 
consideration  the  question  of  title.  Held,  that  he- 
had  a  right  to  discuss  the  question  of  title,  if  in 
opinion  it  was  material  upon  the  question  of  posses 
sion,  and  that  the  mere  fact  that  he  had  considered, 
and  discussed  the  question  of  title  would  not  in' 
validate  his  decision  on  the  point  of  possession, 
provided  that  there  was  evidence  before  him  as 
who  A\as  in  possession.  Semble  :  In  the  absence 
of  any  other  evidence  of  possession,  a  Magistrate- 
would  be  justified  in  finding  possession  to  be  with, 
a  person  to  whom  symbolical  possession  has  been 
sliown  to  have  been  given  in  execution  of  a  decree,, 
although  possibly  slight  evidence  would  be  suffi- 
cient to  rebut  such  evidence  of  possession.  Raja. 
Babu  v.  Muddun  Mohun  Laix 

I.  L.  R.  14  Calc.  ie» 
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POSSESSION,  ORDEE    OP    CRIMINAIj 
COURT  AS  TO— <:ontd. 

6.  DECISION  OF  MAGISTRATE  AS  TO  POS- 
SESSION—<;onfef. 
29.  ■ Criminal  Proce- 
dure Code,  1S72,  </.  530 — Symbolical  possession 
under  decree  of  Court.  A  certain  mouzah  having 
been  sold  in  execution  of  a  decree  obtained  upon  a 
mortgage,  the  purchaser  claimed  a  right  imder  the 
sale  to  a  hat  appurtenant  to  the  mouzah,  and  was 
put  by  the  Nazir  of  the  Ci\-iJ  Court  into  symbolical 
possession  of  the  hat  as  well  as  of  the  mouzah., 
The  judgment-debtor  refused  to  give  up  actual 
possession  of  the  hat,  maintaining  that  it  was  debut - 
ter  property  of  which  he  was  the  shebait.  A  breach 
of  the  peace  being  imminent  in  consequence  of  the 
rival  claims,  proceedings  were  taken  under  s.  530  of 
the  Crimmal  Procedure  Code  ;  and  the  Magistrate, 
finding  that  the  judgment-debtor  was  in  actual  pos- 
session of  the  hat,  made  an  order  maintaininii  him 
in  such  possession  until  ousted  b}'  a  Civil  Court. 
Held  (setting  aside  that  order),  that  the  Magistrate 
had  no  power,  under  s.  530  of  the  Criminal  Proce- 
dure Code,  to  direct  the  judgment-debtor  to  be 
retained  in  possession  until  ousted  by  a  Civil  Court, 
but  was  bound  to  see  that  the  possession  as  gi\en  by 
the  Nazir,  was  maintained,  leaving  it  to  the  debtor 
to  substantiate  his  claim  as  shebait  in  a  Civil  Court. 
The  Coiu-t  accordingly  directed  that  the  purchaser 
be  restored  to  possession,  and  that  the  Magistrate  do 
see  that  he  is  kept  in  possession  imtil  ousted  by  due 
course  of  law.     In  the  matter  of  Chutp.apct  SrsGH 

5  C.  L.  R.  200 


30. 


Criminal  Proce- 


■dure  Code,  1872,  s.  530 — Actual  possession — Pos- 
session of  wife  or  agent.  In  an  inquiry  under  s.  530 
of  the  Code  of  Criminal  Procedure,  the  only  thing  to 
be  determined  is  the  fact  of  actual  possession.  In 
a  dispute  between  the  \vife  of  a  lunatic  and  the 
manager  of  his  estate  with  regard  to  the  possession 
•of  certain  property,  the  Magistrate  attached  the 
property,  under  s.  531  of  the  Code  of  Criminal  Pro- 
cedure, on  the  ground  that  he  was  unable  to  satisfy 
himself  as  to  who  was  in  possession.  It  had  been 
proved  before  him  that  the  wife  was  in  actual  pos- 
session, but  there  was  a  doubt  as  to  whether  she  was 
not  in  possession  merely  as  the  agent  of  her 
husband.  Held,  that  s.  530  has  only  to  do  with 
actual  possession,  and  that  the  Magistrate  should 
-have  decided  that  the  wife  was  in  possession.  In 
the  matter  of  Jcggodeshaby  Chotvdhraes 

3  C.  L.  R.  94 


3L 


Criminal  Proce- 


■dwe  Code,  IS  72,  s.  530 — Real  right  to  possession. 
The  possession  in  regard  to  which  the  Magistrate's 
jurisdiction  under  s.  530  of  the  Code  of  Criminal 
Procedure  should  be  exercised,  must  be  of  a  real  and 
tangible  character.  \Mien  a  party  claims  under  a 
-document  or  agreement  the  right  of  doing  certain 
tilings  over  a  large  extent  of  territory,  the  perform- 
ance of  acts  under  such  alleged  right  in  one  portion 
•of  the  ground  over  which  the  right  extends,  although 
Jt  may  be  good  and  sufficient  for  the  purpose  of 
.keeping  alive  that  right  so  as  to  be  an  answer  to  the 
jlea  of  limitation  raised  in  a  civil  suit,  is  not  of  itself 
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a  sufficient  possession  on  which  the  Magistrate's 
order  under  s.  530  may  be  based  for  the  purpose  of 
forbidding  in  a  distant  locality  acts  not  necessarily 
in  conflict  with  such  possession,  though  at  variance 
with  the  riiiht.  Bejoy  Nath  Chatterjee  r. 
Bengal  Coa£  Comfaxy        .        23  W.  R.  Cr.  45 


32. 


Criminal  Proce- 


dure Code,  1S72,  s:  530 — Manager  in  joint  pos- 
session— Question  for  Civil  Court.  A  mooktear 
holding  and  managing  a  burial 'ground  for  several 
joint  proprietors  cannot  make  himself  out  to  be  in 
possession  for  one  more  than  for  another.  Ivassdi 
Hassdi  Sookty  v.  Abeahim  Solemax 

25  W.  R.  Cr.  24 

33.  —  Criminal  Proce- 
dure Code  (Act  XXr  of  1S61),  s.  3IS—Act  X  of 
1872,  s.  530 — Certificate  of  administration — Act 
XX  VII  of  1860.  A  and  B  had  a  dispute  about  pos- 
session of  a  certain  muth.  .4  was  declared  by  the 
Magistrate,  under  s.  313  of  the  Criminal  Procedrure 
Cod^e,  to  be  in  possession.  Subsequently,  B  got  a 
certificate  under  Act  XX^^I  of  1860,  and  applied 
to  the  Magistrate  for  possession,  which  was  given  to 
him.  Held,  that  the  Magistrate's  order  giving  pos- 
session to  B  was  irregular,  and  must  be  set  aside. 
DnrxRAJ  Gmi  Goswami  r.  Skipati  Gmi  Gosava^ii 

2  B.  L.  R.  A.  Cr.  27 

s.c.  QuEEX  f.  Sbiputt  Gmi  Goss-ux 

11  W.  R.  Cr.  24 

See  A>rcEAGEE  Koowar  i-.  Rampxchya  Dass 

25  W.  R.  Cr.  16 

34.  Decision  based  on  evi- 
dence of  title — Bight  to  paisession.  No  sufficient 
evidence  of  possession  was  produced  before  the 
Magistrate,  but  evidence  as  to  the  title  of  the  person 
in  whose  favour  the  Magistrate  found  was  given, 
and  the  Magistrate  based  his  decision  upon  the 
latter  evidence,  and  determined  the  case  with  re- 
ference to  the  merits  of  the  claims  of  the  parties  to 
the  right  of  possession.  Held,  that,  although  the 
Magistrate  would  have    been   justified   in   looking 

.  to  the  evidence  of  title  in  corroboration  of  the  evi- 
dence of  possession,  he  was  wrong  in  basing  his 
decision  on  the  evidence  of  title,  and  his  order  was 
set  aside.  In  the  matter  of  the  petition  of  Kali 
Kristo  Thakttr  v.  Gola^i  Ali  Chowdhry 

L  li.  R.  7  Calc.  46  :  8  C.  L.  R.  245 


35. 


Criminal  Proce- 


dure Code  (Act  X  of  1SS2),  s.  145 — Joint  hearing 
of  the  case  of  several  claimants — X umber  of  plots, 
dispute  as  to^Practice.  A  Magistrate,  proceeding 
under  s.  1-45  of  the  Criminal  Procedure  Cotle,  in  a 
case  in  which  one  party  (thirty-nine  in  number) 
claimed  to  be  the  tenants  of  70S  bighas  of  land 
belonging  to  one  T  H,  and  the  members  of  the 
other  party  (seventeen  in  number)  claimed  to  hold 
the  same  land  in  separate  parcels  as  their  maiu-asi 
jote,  tried  the  question  of  possession  as  between 
the  two  parties  in  one  case  notwithstanding  the  pro- 
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POSSESSIOK",    ORDER 
COURT  AS  TO— contd. 
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POSSESSION,  ORDER   OE 
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CRIMINAIr 
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test  of  the  maurasi  claimants  to'this  mode  of  proce- 
dure, and  decided  that  possession  was  with  the 
party  of  thirty-nine,  directing  that  they  as  a  body 
should  remain  in  possession  until  ousted  by  the  order 
of  a  Civil  Court.  Held,  that  the  course  pursued 
by  the  Magistrate  at  the  hearing  was  prejudicial  to 
the  case  of  the  maurasi  claimants  ;  and  that  the 
form  of  his  order  was  open  to  the  objection  that  it 
would  render  it  necessary  for  the  party  out  of  posses- 
sion to  make  all  the  persons  declared  to  be  in 
possession  defendants  in  any  civil  suits  brought  to 
recover  possession  of  the  land.  Azim  Mollah  v. 
Satoo  Poramanic,  10  C.  L.  E.  523,    distinguished. 

KtTTUHrL  SiXGH  V.   U"MA  SlXGH 

I.  L.  R.  15  Calc.  31 


36. 


Criminal  Proce- 


dure Code  {Act  X  of  1882),  s.  145 — Order  passed 
under  s.  146  on  proceedings  taken  under  s.  145,  Cri- 
minal Procedure  Code — Power  of  Court  on  revision. 
Vrhere  a  Magistrate  has  passed  an  order  under  s.  145 
of  the  Criminal  Procedure  Code,  whereas  the  proper 
order  in  the  case  shovild  have  been  one  under  s.  146, 
the  High  Court  on  revision  will  make  the  order 
which  the  lower  Court  ought  to  have  made.  Baja 
Bahu  V.  Muddun  Mohun  Lall,  I.  L.  E.  14  Calc. 
169,  explained.     Reid  v.   Richaedsox 

I.  L.  R.  14  Calc.  361 


37. 


Arbitration — Criminal  Proce- 


dure Code  {Act  V  of  1898),  s.  145 — Possession,  dis- 
pute as  to — Arbitration,  reference  to — Magistrate' s 
jurisdiction.  The  parties  to  a  proceeding  under 
s.  145,  Code  of  Criminal  Procedure,  asked  to  refer 
their  dispute  to  an  arbitrator,  who  was  to  decide 
which  of  them  was  in  possession.  The  Magistrate 
consented,  and,  pending  the  decision  of  the  arbitra- 
tor, attached  the  properties  in  dispute,  under  s.  146, 
Code  of  Criminal  Procedure.  On  an  award  being 
made  by  the  arbitrator,  deciding  the  question 
of  actual  possession  : — Held,  that  the  Magistrate 
ought  to  take  the  finding  of  the  arbitrator  as  to 
the  fact  of  possession  into  consideration  in  bringing 
the  proceedings  to  a  legal  termination.  Taeamoni 
Chatjdhurani  v.  Gyanendra  Mohan  Chattdhxjki 
(1902)        .         .         .         .  7  C.  W.  M".  461 

38.  Attendance    of    parties — 

Code  of  Criminal  Procedure  {Act  V  of  1898),  ss.  145, 
438 — Summary  finding  of  possession  by  Magistrate  in 
proceeding  under  s.  145 — Written  statement  in  such 
proceeding,  proof  of — Warrant,  issue  of,  for  attend- 
ance of  parties,  legality  of — Sessions  Judge,  power  of, 
on  application  for  redress  of  irregularity  under  s.  145, 
to  report  to  High  Court  under  s.  438,  Code  of  Criminal 
Procedure,  for  orders.  In  a  case  under  s.  145  of  the 
Code  of  Criminal  Procedure  a  Magistrate  cannot,  on 
the  failure  of  one  party  to  file  a  written  statement, 
summarily  pass  an  order  declaring  possession  with 
the  party  who  has  filed  a  written  statement,  -with- 
out taking  evidence  in  proof  of  such  statement.  He 
has  no  jurisdiction  to  issue  a  warrant  to  compel  the 
attendance  of  a  party  in  such  proceeding.     On 


6.  DECISION  OF  MAGISTRATE  AS    TO   POS- 
SESSION—contd.  . 

application  to  the  Sessions  Judge  for  redress  against 
such  illegality,  he  should  report  the  matter,  under 
s.  438  of  the  Code,  for  orders  of  the  High  Court, 
if  he  is  of  opinion  that  the  order  is  illegal  and  with- 
out jurisdiction.  Kefatuxlah  v.  Feruzttddiit 
MiAH  (1900)        .         .         .  5  C.  W.  K".  71. 


39. 


Claim  of  undivided  share 


—Criminal  Procedure  Code  {Act  V  of  1898),  s.  146 — 
Decree  of  Civil  Court — Jurisdiction.  The  1st  party 
obtained  a  decree  against  the  mother  of  the  2nd 
party,  in  a  suit  in  which  the  2nd  party  were  also 
defendants  :  the  1st  party  purchased  the  property 
at  the  sale  held  in  execution  of  the  decree,  and  ob- 
tained possession  thereof  through  the  Civil  Court. 
The  2nd  party  not  being  the  debtors,  the  sale  certi- 
ficate, which  originally  contained  their  names,  was 
subsequently  amended  by  those  names  being  struck 
off.  The  Magistrate  found  that  the  2nd  party  now 
claimed  an  undfvided  share,  and  passed  an  order 
under  s.  146,  Code  of  Criminal  Procedure.  Held, 
that,  if  the  claim  of  the  2nd  party  was  to  an  undivid- 
ed share,  the  order  of  the  I\Iagistrate  was  wrong 
inasmuch  as  s.  145  contemplates  a  dispute  between 
two  parties,  each  of  whom  asserts  the  right  to 
hold  actual  possession  of  the  propertj''  as  against 
the  other,  and  not  a  dispute  between  parties  claim- 
ing to  hold  joint  possession  and  neither  contesting 
such  right.  Tarujan  Bibee  v.  Asamuddi  Bepari, 
4  C.  W.  N.  426,  followed.  Held,  also,  that,  taking 
it  that  there  was  a  claim  on  each  side  to  exclusive 
possession,  the  1st  party  being  actually  put  in 
possession  of  the  property  by  the  Court  as  the 
result  of  the  sale,  it  was  the  duty  of  the  Criminal 
Court  to  uphold  the  status  of  the  1st  party  as  estab- 
lished by  the  Civil  Court.  S.  Gordon  Sims  v. 
Johurry  Lai,  5  C.  W.  N.  563,  followed.  Krista 
Alhadini  Dasi  v.  Radha  Svam  Panday  (1902) 

7  C.  W.  N".  118 


40. 


—  Joint  family — Criminal   Pro- 


cedure Code  {Act  V  of  1898),  ss.  145,  146— Decree 
against  member  of  joint  family — Possession  granted  of 
whole  property  to  auction-purchaser — Dispute  as  to 
possession  betiveen  other  members  of  the  joint  family 
and  the  acution-purchaser — Jurisdiction  of  Magistrate 
to  adjudicate  upon  rights  of  parties — Possession  by 
Civil  Court,  effect  of.  Where,  in  execution  of  a  decree 
against  a  member  of  a  joint  Mitakshara  family,, 
possession  of  the  whole  property,  was  given  to  an 
auction-purchaser  thereof  : — Held,  that,  in  a  pro 
ceeding  under  s.  145,  Criminal  Procedure  Code,. 
between  the  other  members  of  the  joint  family  and 
the  auction-purchaser,  it  is  not  open  to  the  Court  to- 
adjudicate  upon  the  rights  of  the  parties  and  to 
decide  that  the  auction -purchaser  was  entitled  to- 
possession  of  only  the  share  of  the  judgment-debtor. 
For  the  purposes  of  that  section,  it  is  sufficient 
that  jwssession  of  the  whole  property  was  made  over- 
by  the  Civil  Court  to  the  auction-purchaser,  and 
the  latter  should  continue  in  possession  thereof 
until  evicted  by  due  course  of  law.     Madhoi-al. 
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POSSESSION,    ORDER 
COURT  AS  TO—contd. 


OF  CRIMINAI. 


POSSESSIOK",  ORDER 
COURT  AS  TO— conid. 


OP  CRIMINAL. 


6.  DECISION  OF  MAGISTRATE  AS  TO    POS- 
SESSION—concW. 

BiTHn.  Gayawal  v.  Jug  Lai.  SrscH  (1902) 

6  C.  W.  N.  841 

4L  Specification  of  land — Cri- 
minal Procedure  Code  (Act  V  of  1S9S),  s.  14-5— Dis- 
pute as  to  land — Specification  of  land,  if  and  when 
necessary — Civil  Court  decree  for  possession — Decree, 
effect  of — Magistrate,  duty  of — Procedure.  Although, 
in  a  proceeding  under  s.  145,  Criminal  Pro- 
cedure Code,  the  disputed  land  should  be  thorough- 
ly ascertained  by  both  parties,  yet,  where  the  parties 
were  not  at  issue  upon  the  question  as  to  what  the 
disputed  lands  were,  and  neither  the  Court  nor  any- 
body concerned  in  the  dispute  was  under  any  mis- 
apprehension as  to  that  point,  there  is  no  groimd 
for  holding  that  the  Magistrate  who  tried  the  case 
had  no  jurisdiction  to  make  an  order  under  the 
section  for  want  of  proper  specification  of  the  lands 
in  dispute.  The  duty  of  a  Criminal  Court,  in  a  case 
under  s.  145,  Criminal  Procedure  Code,  where  there 
is  a  decree  of  a  Civil  Court  for  possession  in  respect 
of  the  disputed  land,  is  to  find  which  party  held 
such  Civil  Court  decree,  and  then  to  maintain  that 
party  in  possession  ;  it  is  not  necessary  that  such 
decree  shoiJd  be  a  decree  for  possession  as  between 
the  parties  to  the  proceeding  under  s.  145,  Criminal 
Procedure  Code.  Daulat  Koer  v.  Ramessuri  Koeri, 
I.  L.  R.  26  Calc.  625,  followed.  GoKDoy  Snis  r. 
JoHtRRi-  Lal  (1901)      .         .      5  C.  W.  N,  563 


42. 


Transfer  of  case— Criminal 


Procedure  Code  (Act  y  of  1S9S),  ■?».  145  and  52^'— 
Criminal  case — Bias  of  Judge — Magistrate's  powers 
under  «.  145 — Breach  of  peace — Right  of  the  parties. 
The  provisions  of  s.  526  of  the  Criminal  Procedure 
Code  (Act  V  of  1898)  do  not  give  any  power  to 
direct  the  transfer  of  any  proceedings  initiated  under 
s.  145  of  the  Code.  Such  proceedings  do  not  con- 
stitute a  '■  criminal  case,"  within  the  meaning  of  s. 
526  of  the  Code.  A  criminal  case  means  a  case  aris- 
ing out  of,  and  dealing  with,  some  crime  already  com- 
mitted. It  does  not  include  proceedings  taken  for 
the  prevention  of  crime.  Under  s.  145  of  the  Code, 
a  Magistrate  is  not  at  liberty  to  go  into  the  merits 
of  the  claims,  of  any  of  the  parties  to  the  dispute, 
to  a  right  to  possess  the  subject  thereof.  He  can 
decide  only  the  fact  of  possession  at  the  date  of  the 
order  requiring  the  parties  to  put  in  their  state- 
ments. The  parties  cannot  be  called  upon  to  fur- 
nish a  statement  of  their  rights,  nor  can  the  Masis- 
trate  take,  as  the  basis  of  any  action  he  mav  finally 
decide  upon,  any  conclusion  at  which  he  may  ar- 
rive, or  at  which  he  may  have  arrived,  as  to  the  re- 
spective titles  of  the  parties.  In  re  PAXDrKAXG 
Govikd  Pujabi  (1900)     .  I.  L.  R.  25  Bom.  179 

7.  NATURE  AND  EFFECT  OF  DECISION. 
1.  Effect  of  order  as  regards 


rights  of  parties  as  determined  by  a  Civil 
Coxut— Criminal  Procedure  Code  (Act  V  of  1898), 
8.  145.     The  order  of  a  Magistrate  dealing  with  a 


7.  NATURE  ANT)  EFFECT  OF  DECISION— 
contd. 

case  under  s.  145  of  the  Criminal  Procedure  Code 
(Act  V  of  1898)  should  not  interfere  with  the  rights 
of  the  parties  as  determined  by  previous  decisions 
of  the  Civil  Court.     In  re  PAXDrRAXG  Govixn 

I.  li.  R.  24  Bom.  527 

2.  Finding  as   to  possession — 

Criminal  Procedure  Code,  1872,  s.  5-3''.  A  Magis- 
trate's finding  under  s.  530  of  the  Criminal  Proce- 
dure Code,  1872,  is  conclusive  as  to  the  question  of 
actual  possession.  A  Mamlatdar's  finding  on  such 
a  point  is  not  conclusive.  Lillu  v.  Ayy.ui 
PARASHRA3I       .  .  I.  Ij.  R.  5  Bom.  387 

3.  Fotizdari    Court,    jurisdie' 

tion  of— Pofsessionr— Question  of  title.  The  juris" 
diction  of  the  Fouzdari  Court  was  confined  to  cases 
of  possession,  and  it  was  beyond  its  province  to  in- 
quiry into,  and  ascertain  titles  to,  landed  property. 

MOHESHUR  SrXGH  r.   GoVERXilEXT  OF  IXDIA 

3  W.  R.  p.  C.  45  :  7  Moo.  I.  A.  283 

4.  Effect  of  oi*der  as  to  posses- 
sion— Right  and  title  of  party  under  order.  The 
effect  of  the  order  of  the  Criminal  Court  giving  pos- 
session of  real  estate  is  merely  to  prevent  the  occu- 
pation being  disturbed  by  violence,  and  confers  no 
right  or  title  on  the  party  put  in  possession.     Kadir 

BUKSH   KHA>f   V.    FrSSEEK-OOX-yiSSA 

5  Moo.  I.  A.  413 

5. — ^ —  Prevention    of 

breach  of  peace — Adjudication  of  title — Criminal 
Procedure  Code,  1861,  Ch.  XXII,  ss.  318-321.  The 
object  of  Ch.  XXII  of  the  Criminal  Procedure 
Code,  1861  (ss.  318-321),  is  to  prevent  breaches  of 
the  peace  likely  to  be  occasioned,  and  not  the  ad- 
judication of  title.  In  the  matter  of  t':e  leiition  of 
Ram  Drrr  Misr      ...      1  Agra  Cr.  29 

GovERyMEXT  r.   Gholam  Mahomed 

1  Agra  Cr.  33 

6. _    Question  of  title. 

In  a  simple  question  of  possession,  all  that  a  Cri- 
minal Court  can  dispose  of  is  the  necessary  right 
not  the  proprietary  title.  Kashee  Nath  "Kooer 
V.  Der  Kristo  Ramaxooj  Doss  .   16  W.  R.  240 

Grijajiosee  v.  Ishtr  Chtxder 

W.  R  1864,  Cr.  2 

In  re  Sabhee  Srs'GH     .         .    6  W.  R.  Cr.  50 

GoVERXMEJfT  V.   GOLASI  MaHOMED 

1  Agra  Cr.  33 
PoRESH  Naraes  Roy  v.  Watsox 

17  W.  R.  Cr.  3 

GOVERKMEXT    V.    SREEPUTTEE    RoY 

17  W.  R.  Cr.  59 

Reg  r.  Oscrito  NArxH  Jha 

1  Ind.  Jut.  N.  S.  399  :  6  W.  R.  Cr.  61 

BaPUJI   JaGJIVAY   v.    ilAGISTRATE   OF   KhEDA 

4  Bom.  A.  C,  158 
DooRJcx  SrxGH  V.  Shibba  .  3  N.  W.  171 
QiTEEX  V.  Imam  Bajtdee    .       7  W.  R.  Cr.  29 
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POSSESSION,   ORDER  OF    CRIMINAL 
COURT  AS  TO— contd. 

7.  NAPURE  AND    EFFECT    OF    DECISION— 
contd. 


7. 


Third     parties — 


Disobedience  of  order.  Where  an  order  under  s.  318 
of  the  Criminal  Procedure  Code,  1861,  was  made 
between  A  on  the  one  side  and  B  and  the  three 
tenants  of  B  on  the  other,  declaring  that  A  was  in 
possession  of  the  property  in  dispute  : — Held,  that 
this  order  was  only  binding  on  the  actual  parties 
to  the  case  before  the  Magistrate,  and  that  subse- 
quent tenants  of  B  could  not  be  criminally  punished 
for  disobeying  the  order  in  question.  In  the 
emitter  of  Gopal  BrRNAWAR  3  B.  L.  R.  A.  Cr.  13 


8, 


Nature      of     Magistrate's 


order— Criminal  Procedure  Code,  1861,  s.  318 — 
Execution  of  decree  by  Civil  Court.  A  Magistrate 
is  not  competent  to  interfere,  under  s.  318  of  the 
Code  of  Criminal  Procedure,  with  the  execution  of  a 
decree  of  the  Ci\Tl  Court.  ^Yhen  a  Civil  Court 
decree  has  been  passed  regarding  the  whole  or  any 
portion  of  disputed  land,  it  is  the  Magistrate's  duty 
to  maintain  that  decree,  and  he  cannot  again  insti- 
tute, under  s.  318,  proceedings  regarding  the  land 
covered  by  it.     Rai  Mohun  Roy  v.  Wise 

16  W.  R.  Cr.  24 


9. 


Decree     of    Civil 


Court  for  possession.  A  Magistrate  ought  not  to 
interfere,  under  s.  318,  Code  of  Criminal  Procedure, 
1861,  with  the  execution  of  a  decree  of  the  Civil 
Court.  If  called  on  to  interfere  at  all,  because  he  is 
apprehensive  of  a  breach  of  the  peace,  he  should, 
under  s.  319,  maintain  in  possession  the  person  who 
has  been  actually  put  in  possession  by  a  decree  of 
the  Civil  Court.  Shama  Soondery  Debia  v. 
Jardine,  Skinner  &  Co.      .         6  W.  R.  Cr.  10 


10. 


Resistance    to 


execution  of  decree.  A  Criminal  Court  ought  not  to 
interfere  in  cases  where  a  purchaser  under  a  decree 
is  resisted  in  getting  actual  possession  of  the  pro- 
perty which  he  has  bought,  the  procedure  to  be 
adopted  in  such  cases  being  that  provided  in  Ch. 
XIX  of  the  Civil  Procedure  Code,  1861.  Prayag 
Singh  v.  FuzoolHossein  .         .    6  C.  L.  R.  206 


11. 


Crim  intd   Proce- 


dure Code,  1872,  s.  530.  The  object  of  Act  X  of 
1872,  s.  530,  is  to  prevent  a  breach  of  the  peace 
by  retaining  in  possession  the  party  already  there 
imtil  such  time  as  the  Civil  Court  can  pronounce  on 
the  two  conflicting  claims.  When  a  Civil  Court 
decree  is  once  passed,  the  right  as  between  the  liti- 
gants is  decided,  and  there  is  no  more  place  for  a 
summary  order  which  proceeds,  not  upon  title,  but 
on  mere  possession.  Raneegunge  Coal  Asso- 
ciation v.  Hem  Lall         .         24  W.  R.  Cr.  17 


12. 


Criminal   Proce- 


dure Code,  1872,  s.  530 — Duty  of  Magistrate  as 
to  enforcing  decree  of  Civil  Court.  Where  a  decree 
has  been  passed  by  a  Civil  Court  determining  the 
rights  of  the  parties  to  a  suit  to  disputed  land, 
it  is  a  Magistrate's  duty  to  uphold  that  decree, 
and  he  cannot,  as  between  such    parties,  proceed 


POSSESSION,  ORDER    OP    CRIMINAL 
COURT  AS  TO— contd. 

7.  NATURE  AND  EFFECT  OF  DECISION— 

contd. 

under  s.  530  of  the  Code  of  Criminal  Procedure  to 
decide  afresh  upon  the  question  of  possession. 
Pai  Mohun  Poy  v.  Wise,  16  W.  R.  Cr.  24,  and 
Raneegunge  Coal  Association  v.  Hem  Lall,  24  W. 
R.  Cr.  17,  followed.  In  the  matter  of  Bhola  Nath 
Ghose  v.  Mothoor  Mundle       .     7  C.  L.  R.  516 


13. 


Power    of     Magistrate— 


Delivery  of  possession  in  execution  of  decree  of  Civil 
Court.  The  act  of  a  process  peon,  delivering  over 
possession  of  the  disputed  land  to  the  purchaser  as 
part  of  a  tenure  sold  in  execution,  does  not  take 
away  the  power  of  a  Magistrate  to  inquire  into  the 
question  of  possession  between  the  parties  under 
s.  530,  Criminal  Procedure  Code,  1872.  Nobin 
Chunder  Kooxdoo  v.  Jogexdronath  Bhtjtta- 
CHARjEE  ...        25  "W.  R.  Cr.  18 

14.  _   Civil  Court, 


decree  of — Criminal  Procedure  Code,  1872,  s.  530. 
A  Magistrate  acting  under  s.  530  cannot  inter- 
pret the  meaning  of  a  decree  of  a  Civil  Court.  He 
can  determine  only  the  fact  of  actual  possession. 
In  the  matter  of  Leela  Nuxd  Sixgh 

1  C.  L.  R.  273 


15. 


Suit  in  Civil  Court  for  pos- 


session— Proof  of  title — Criminal  Procedure  Code, 
1861,  s.  318.  S.  318  of  the  Code  of  Criminal  Pro- 
cedure does  not  mean  that  any  party  who  can 
show  in  the  Civil  Court  a  possession  prior  to  the 
Magistrate's  award  shall  be  entitled  to  have  the 
award  set  aside  and  to  be  put  in  possession,  but  only 
that  the  party  out  of  possession  must  prove  title. 
Shib  Persad  Roy  v.  Rughooxath  Sixgh 

W.  R.  1864,  295 


16. 


Tenant    dispos- 


sessed by  order  of  Magistrate  under  s.  318,  Criminal 
Procedure  Code,  1861 — Obligation  to  sue  for  reversal 
of  order.  A  tenant  dispossessed  by  order  of  a  Magis- 
trate under  s.  318  of  the  Code  of  Criminal  Proce- 
dure is  not  bound  to  sue  for  the  reversal  of  that 
order  in  order  to  recover  possession.  Luckhee 
Debea  Chowdhraix  v.  Gooboo  Doss  Seix 

W.  R.  1864,  Act  X,  54 

17. Award  of  pos- 
session under  s.  318,  Criminal  Procedure  Code,  1861 
— Effect  of,  on  subsequent  suit  for  possession.  An 
award  under  s.  318  of  the  Criminal  Procedure  Code, 
1861,  is  no  bar  to  a  possessory  action  under  Act 
XIV  of  1859,  s.  15.  In  the  matter  of  Chytun 
Chunder  Roy.  Chytun  Chunder  Roy  v.  Brojo 
Kaxt  Roy          .         .         .         .       20  W.  R.  12 


18. 


Order  under  Act 


IV  of  1840  as  to  possession,  omission  to  set  aside. 
Held,  that,  the  plaintiff  having  failed  to  set  aside 
an  award  as  to  possession  made  by  the  Criminal 
Court  under  Act  IV  of  1840  within  the  limitation 
period,  his  claim  in  opposition  to  that  award  was 
not  maintainable.    Gopal  Nath  v.  Abdool  Ghaxee 

1  Agra  120 
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POSSESSION,   ORDER   OF   CRIMINAIi 
COURT    AS   TO— contd. 

1.  NATURE  AND  EFFECT     OF     DECISION— 
condd. 


19. 


Suit    for  decla- 


ration of  title.  A  plaintiff  in  a  civil  suit  brought 
for  confirmation  of  his  possession  by  a  declaration  of 
his  title  to  certain  land  obtained,  pending  his  suit, 
an  order  from  Magistrate  under  s.  318  of  the 
Criminal  Procedure  Code,  1861,  that  he  should  be 
maintained  in  possession  until  ousted  by  due  course 
of  law.  The  suit  was  dismissed,  the  plaintiff  failing 
to  prove  his  title  ;  and  the  defendants  then  applied 
to  the  High  Court  under  s.  404  of  the  Criminal 
Procedure  Code  to  set  aside  the  Magistrate's  order 
and  put  them  in  possession.  Held,  that  their 
proper  course  was  by  a  suit  in  the  Gvil  Court  for 
possession  and  the  application  under  the  Criminal 
Procedure  Code  was  rejected.     Juggesh  Prakash 

GAXGtXI  r.  NlLKAilAL  MoOKERJEE 

3  B.  li.  R.  A.  C.  57 

s.c.  In  re  Jogesh  Pbokash  Gaxgolee 

11  W.  R.  Or.  43 


20. 


Obstructing  road 


■attachment — Criminal  Procedure  Code,  1ST2, 
■s.  531.  It  is  only  when,  after  recording  a  proceeding 
made  under  s.  530,  Code  of  Criminal  Procedure,  and 
taking  evidence,  a  Magistrate  decides  that  neither 
party  is  in  possession,  or  is  unable  to  satisfy  himself 
48  to  which  part}-  is  in  possession,  that  he  can, 
imder  s.  531,  attach  land  in  dispute.  He  is  not 
■competent  summaril\-  to  order  attachment  without 
-sach  preliminary  proceedings.  In  the  matter  of 
Ram  Sooxdakee  Dabee  .         .         1  C.  L.  R.  86 


2. 


Criminal     Proce- 


POSSESSION,  ORDER    OF    CRIMINAL 
COURT  AS  TO— contd. 

8.  ATTACHMENT  OF  PROPERTY— con/rf. 
by  the  contending  parties  as  to  their  possession,  and 
not  on  a  doubt  entertained  without  such  inquiry. 
In  the  matter  of  Leelaxcxd  ScsGH 

1  C.  L.  R.  273 

3. —  Power     to    attach    land — 


— Suit  for  exclusive  possession.  The  Magistrate 
had,  on  the  complaint  of  the  defendant,  passed  an 
order  under  s.  320  of  the  Criminal  Procedure  Code, 
1861,  forbidding  the  plaintiff  to  retain  possession  of 
a  piece  of  land  to  the  exclusion  of  the  public  until 
he  had  obtained  the  decision  of  a  competent  Court 
adjudging  him  to  be  entitled  to  such  exclusive  pos- 
session. The  plaintiff  accordingly  brought  his  suit 
in  the  ilunsif's  Court  to  recover  possession  of  the 
land.  The  Munsif  gave  him  a  decree  for  exclusive 
possession  of  the  land.  On  appeal,  the  Judge  held 
that  the  Munsif  had  no  jurisdiction  to  try  the  ques- 
tion whether  the  public  had  a  right  of  way  over  the 
land.  The  Judge's  decision  was  reversed  on  special 
appeal,  and  the  case  remanded  to  the  Judge  to  try 
the  issue  whether  the  plaintiff  was  entitled  to  the 
exclusive  use  of  the  land.  JIahes  Chaxdra  Moo- 
KERJEE  V.  RAMrxAii  Palit  .     5  B.  L.  R,  Ap.  68 

s.c.  MoHESH  CnrxDER  Mookerjee  r.  Ramoot- 
TUM  Palit        .    -     .         .         .       14  W.  R.  163 

8.  attachment:  of  property. 

L  Preliminaries    to  order  for 


•rfure    Code,    1872,    s.    53 — Proceedings    before    at- 
lachment.     The  doubt  upon  which  a  Magistrate  can 
-•ct  under  s.  531,  Code  of  Criminal  Procedure,  must    ; 
wise  from  his  inability  to  decide  on  evidence  offered    i 


Criminal  Procedure  Code,lS61,  s.  31S — Zamindari 
in  possession  by  raiyats.  The  power  of  'attaching 
land  regarding  which  there  is  a  dispute,  conferred 
on  a  Magistrate  by  s.  318  of  the  Code  of  Criminal 
Procedure  extends  to  disputes  as  to  possession  of 
land  of  which  rival  zamindars  are  in  possession  by 
their  raivats.     In  the  matter  of  Masseyk 

15  W.  R.  Cr.  1 

4.  Ground  for  order  of  attach- 


ment— Criminal  Procedure  Code,  1872,  s.  531. 
Sufficiency  of  evidence  to  justify  proceedings  under 
s.  531  of  the  Criminal  Procedure  Code  (Act  X  of 
1872)  considered.  Deo  Sarcx  SrsGH  r.  TrLSi 
Kaxt  .         .         .         .         12  C.  L.  R.  221 

5. Criminal     Proce- 


dure Code,  1872,  s.  531 — Ijmali  property,  ^^^le^e 
an  Assistant  Magistrate,  acting  under  Act  X  of  1872, 
s,  531,  found  one  of  the  proprietors  of  an  ijmali 
talukh  in  actual  possession  of  a  12-anna  share  which 
was  all  that  he  claimed,  and  it  was  in  evidence  that 
the  rents  had  till  the  commencement  of  the  dispute 
been  collected  in  distinct  and  separate  shares,  he  was 
held  to  have  committed  an  error  in  law  in  attaching 
the  whole  estate  as  involved  in  the  dispute.  The 
words  "  institution  of  proceedings  "  in  s.  531  mean 
the  commencement  of  the  action  which  results  in 
the  application  to  the  Magistrate's  Court  ;  and 
the  possession  to  be  determined  is  possession  at  the 
time  the  dispute  arose,  i.e.,  at  the  time  the  police 
reported  that  a  breach  of  the  ])eace  was  likely 
to  take  place.  Rakhal  Dass  Sixgh  r.  Shed  Per- 
SHAD  Srs-GH        .         .         .         24  W.  R.  Cr.  73 

6. Second  attachment,  power 

to  issue — Criminal  Procedure  Code,  1872,  s.  531 — 
Attachment  of  land  in  dispute  and  release — Re- 
attachmeni.  Where  a  Magistrate,  being  in  doubt  as 
to  which  of  two  persons  was  rightful  owner  of  some 
disputed  property,  attached  it  in  order  to  prevent  a 
breach  of  the  peace,  and  released  it  on  their  coming 
to  an  agreement,  but  subsequently  re-attached  it  on 
the  appearance  of  a  third  claimant,  from  whose 
attempt  to  obtain  possession  a  breach  of  the  peace 
was  apprehended  : — Held,  that  the  ilagistrate  was 
only  competent  to  order  a  fresh  attachment  after 
taking  the  preliminary-  steps  under  s.  530,  if,  on 
completion  of  the  inquiry,  he  found  himself  in  the 
position  described  in  s.  531  ;  and  that,  if  there 
was  any  new  dispute,  he  ought  to  have  proceeded  de 
novo  ;  but  that  the  best  course  to  pursue  would  be  to 
exert  his  powers  under  Ch.  XXXVII.  Queex  r. 
K.\LY  KiSHORE  Roy  .         .         25  W.  R.  Cr.  68 

7.  Dispute       between       rival 

raiyats — Attachment  of  estate — Criminal  Proce- 
dure Code,  1871,  8.  319.  V\Tiere  there  was  a  dispute 
as  to  the  actual  possession  of  land,  not  between  two 
co-proprietors,    but  between   rival  raiyats  : — Held, 


I 
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POSSESSION,  ORDER    OP 
COURT  AS  TO^:ontd. 


CRIMINAL 


8.  ATTACHMENT  OF  PROPERTY— con<(Z. 

that,  instead  of  attaching  the  whole  estate  under 
s.  319  of  the  Code  of  Criminal  Procedure,  1861, 
the  Magistrate  ought  to  have  settled  the  dispute 
as  between  the  raiyats.  Ramdyal  v.  Chinta 
MooNEE  .         .         .         W.  R.  1864  Cr.  28 


8. 


Dispute  as  to  boundaries — 


Contiguous  estates.  When  the  dispute  is  as  to  a  com- 
mon boundary  between  two  contiguous  estates,  the 
Magistrate,  instead  of  attaching  the  boundary  land, 
should  find  for  one  party  or  the  other,  with  reference 
to  the  point  of  possession.     Harvey  v.  Brice 

4  W.  R.  Cr.  28 

Amrithnath  Jha  v.  Ahmed  Reza 

6  W.  R.  Cr.  61 


9. 


Dispute  in  respect  of  colli- 


ery— Order  under  s.  144— Prohibition  to  both  parties 
from  exercising  right  of  possession — Proceedings 
under  s.  145  of  the  Code  of  Criminal  Procedure — 
Date  of  possession — Code  of  Criminal  Procedure  {Act 
V  of  1898),  ss.  144,  146,  146.  On  the  10th  of  Nov- 
ember 1899,  the  Magistrate  passed  an  ex  parte  order 
under  s.  144  of  the  Code  of  Criminal  Procedure  by 
which  both  parties  to  a  dispute  were  prohibited 
from  exercising  any  right  of  possession  in  respect  of 
a  collierj'.  Subsequently  proceedings  under  s.  145 
of  the  Code  were  instituted  in  respect  of  the  same 
colliery  and  between  the  same  parties.  On  the 
29th  of  January  1900,  the  Magistrate,  having 
found  that  the  second  party  had  been  in  posses- 
sion on  the  10th  of  November  1899,  passed  an 
order  declaring  them  to  be  in  possession.  Held, 
that  the  proper  way  of  dealing  with  this  case  in  in- 
terpreting the  Magistrate's  order  was  to  hold  that, 
whereas  bv  reason  of  the  operation  of  his  order  under 
s.  144  of  the  Code  of  the  10th  of  November  1899  no 
evidence  could  be  offered  to  show  the  possession  of 
either  party  from  that  date  up  to  the  29th  of 
December,  he  was  consequently  obliged  to  ascertain 
the  possession  immediately  before  this  order  and  to 
regard  his  intervention  as  an  attachment  suspending 
the  previous  possession,  whatever  it  might  be  ;  but 
that,  at  the  same  time,  the  former  possession  conti- 
nued, and  although  the  lawful  exercise  ot  its  rights 
had  been  forbidden  for  a  time,  the  possession  had 
never  ceased  to  exist.  That  the  order  of  the  Magis- 
trate was  correct.  Joyanti  Kumar  Mookerjee  v. 
MiDDLETOx         .         .         I.  Ii.  R.  27  Calc.  785 

4  C.  W.  N.  562 


10. 


Po"wer  to  deal  ■with    land 


under  attachment — Power  to  lease — Criminal 
Procedure  Code,  1861,  s.  319.  A  Magistrate  may 
lease  land  attached  under  s.  319  of  the  Criminal 
Procedure  Code,  1861.  In  the  mutter  of  Greesh 
Chttnder  Doss     .         .         .      17  W.  R.  Cr.  38 


11. 


Withdrawal    of  order   for 


attachment — Criminal  Procedure  Code,  1872, 
s.  531.  A  Deputy  Magistrate,  after  notice  issued 
under  the  Code  of  Criminal  Procedure,  s.  530,  to 
two  parties,  finding  himself  unable  to  determine  who 
was  in  possession,  attached  the  property  in  dispute. 


POSSESSION,  ORDER  OF  CRIMINAL 
COURT  AS  TO-contd. 

8.  ATTACHMENT  OF  PROPERTY— concW. 
Upon  this,  a  third  party  represented  that  he,  as  land- 
lord, had  taken  possession  of  the  land  on  the  death  of 
the  person  to  whom  it  had  been  leased.  But  the 
Deputy  Magistrate  refused  to  remove  the  attach- 
ment, holding  that  the  landlord's  possession  was 
without  colour  of  law.  Held,  that  the  duty  of  the 
Deputy  Magistrate,  under  the  circumstances,  was  to 
withdraw  his  order.  In  the  matter  of  the  petition  of 
Joy  Kissen  Mookerjee.  In  the  matter  of  the 
petition  of  Peary  Mohun  Mookerjee 

24  W.  R.  Cr.  40 

12. Rights  determinable  by- 
Revenue  Court — Criminal  Procedure  Code,  s.  146. 
S.  146  of  the  Code  of  Criminal  Procedure  does 
not  give  jurisdiction  to  pass  an  order  of  attachment 
in  a  dispute  between  parties  whose  rights  regarding, 
such  dispute  would  have  to  be  determined  by  a 
Revenue   Court.     Ganga  Prasad  v.   Narain 

I.  L.  R.  15  AIL  394 

13. Crops — Jurisdiction — Attach- 

ment  of  "  crops  "  cut  and  stared — "  Crops  or  other 
produce  of  land,''  meaning  of — Criminal  Procedure 
Code  {Act  V  of  1898),  ss.  145  and  146.  The  words 
"  crops  or  other  produce  of  land  "  in  sub-s.  (2)  of 
s.  145  of  the  Criminal  Procedure  Code,  mean  crops 
or  other  produce  of  land  attached  to  the  land.  A 
Magistrate  therefore  has  no  jurisdiction,  under  s.  146- 
of  the  Code,  to  attach  crops  which  have  been  severed 
from  the  land  and  stored.  Ramzan  Ali  v.  Janar- 
DHAN  Singh  (1902)  .  I.  L.  R.  30  Calc.  110  ; 
s.e.  6  C.  W.  N.  881 


14. 


Criminal  Proce- 


dure Code  (Ad  V  of  1898),  s.  145— Suit  in  Civil 
Court,  dismissal  of — Finding  as  to  title — Order  of 
Magistrate  giving  possession — Jurisdiction — Juris- 
diction of  High  Court.  In  a  proceeding  under  s.  145, 
Code  of  Criminal  Procedure,  crops  growing  on  the 
land  in  dispute  were  cut  by  the  Magistrate's  order,, 
sold,  and  the  money  deposited  in  Court.  One  of 
the  parties  then  sued  the  other  for  damages.  The 
Civil  Court  found  that  the  crops  belonged  to  the 
plaintiff,  but  dismissed  the  suit  on  the  ground  that 
the  cutting  was  by  the  Magistrate 's  order  and  there 
was  no  cause  of  action  against  the  defendant. 
Upon  this  finding,  the  Magistrate  ordered  the  deposit 
to  be  made  over  to  the  plaintiff.  Held,  that,  as 
in  passing  this  order  the  Magistrate  was  not  exer- 
cising any  judicial  power,  no  question  of  his  juris- 
diction arose,  and  the  High  Court  could  not  inter- 
fere. Ansada  Persad  Pal  v.  Khoda  Box  Mallik: 

(1902) 6  c.  w.  N.  sea. 

9.  TRANSFER  OR  WITHDRAWAL  OF  PRO- 
CEEDINGS. 
1. Power  of  a  District  or  Sub- 
divisional  Magistrate  to  transfer  or  with- 
draw cases — Criminal  Procedure  Code,  1882, 
s.  145,  and  ss.  192  and  528.  A  proceeding  under 
Ch.  XII  of  the  Criminal  Procedure  Code  is  an 
"  inquiry  "  A\ithin  the  meaning  of  s.  4  of  the  Code. 
The  general  power  conferred  by  sa.  192  and  528  ofe 
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POSSESSION,  ORDER   OF    CRIMINAIj 
COURT  AS  TO— contd. 

9.  TRANSFER  OR  WITHDRAWAL  OF  PRO- 
CEEDINGS—co7ic7<i. 

the  Code  upon  a  District  or  Snb-divisional  Magis* 
trate  to  transfer  or  withdraw  anj'  case  for  inqiiiry 
or  trial  by  any  Magistrate  subordinate  to  him  is  not 
taken  away  or  cut  down  by  anything  in  s.  145. 
The  words  of  s.  192  are  wide  enough  to  includs  cases 
under  Ch.  XII.  Satish  Cha^-t)Ra  Paxday  v. 
Rajexdba  Nabaix  Bag  CHI  I.  L.  R.  22  Gale.  898 


2. 


Transfer — Criminal    Procedure 


Code  {Act  V  of  189S),  ss.  145, 14S,  192,  mh-s.  (2), 
528, 529  (/),  530  (j)— Transfer  of  case  under  s.  155  by 
District  Magistrate  to  another  Magistrate,  to  try 
it  himself  or  make  it  over  to  another — Valid  or 
invalid  transfer — Jurisdiction,  local — Prejudice — 
Local  inquiry  by  trying  Magistrate.  In  a  proceed- 
ing under  s.  145,  Criminal  Procedure  Code,  the 
second  party  moved  the  District  Magistrate  for  the 
transfer  of  the  case  to  his  own  file,  and  the  Magis- 
trate transferred  it  accordingly  to  the  file  of  the 
senior  Deputy  Magistrate  at  the  Sudder,  with 
instructions  to  "  try  it  himself  or  make  it  over  to 
another  Magistrate  at  Sudder ; ' '  and  the  senior 
Deputy  Magistrate  made  over  the  case  to  a  sub- 
ordinate Magistrate,  who  tried  the  case  and  made 
an  order  after  holding  a  local  inquiry  himself  : 
Hdd,  that  the  fact  that  the  subject-matter  of  the 
dispute  was  not  within  the  local  jurisdiction  of 
the  subordinate  Magistrate  who  tried  the  case 
would  not  oust  his  jurisdiction  or  render  him  incom- 
petent to  try  the  case,  provided  that  he  was  vested 
with  the  powers  of  a  proper  class  ;  and  that  the 
order  made  by  him  would  not,  on  that  account,  be 
bad.  S.  530  (/)  refers  to  a  case  where  a  Magis- 
trate is  not  competent,  by  virtue  of  the  position  he 
holds  or  powers  vested  in  him,  to  try  a  case  of  the 
character  referred  to  in  s.  145,  Criminal  Procedure 
Code.  S.  148,  Criminal  Procedure  Code,  does  not 
necessarilj-  imply  that  the  Magistrate,  before  whom 
the  case  is,  may  not  himself  hold  the  local  inquiry 
provided  for  in  the  section.  Any  mistake  made 
erroneously  and  in  good  faith  by  one  Magistrate  in 
transferring  a  case  under  s.  145,  Criminal  Procedure 
Code,  to  another,  under  s.  192,  is  cured  by  the  provi- 
sions of  s.  529  {/).  Raj  Mohax  Roy  ciowDHCRY 
V.  PROSTTN'yo  Chaxdka  Chattebji  (1901) 

5  C.  W.  N.  686 

10.  STRIKING  OFF  PROCEEDINGS. 

Striking     off     proceedings 


under  s.  145,  Code  of  Criminal  Procedure, 
effect  of — yew  proceeding.  Proceedings  under 
8.  145  of  the  Code  of  Criminal  Procedure  cannot  be 
renewed  after  the  dispute  has  been  settled  and  an 
order  has  been  made  that  the  case  be  struck  off. 
Under  such  circumstances,  a  new  proceeding  would 
not  be  justified  only  on  the  materials  upon  which  the 
proceeding,  which  was  struck  off,  was  based. 
TAKHfi  Charax  Chowdhry  v.  AsirLYA  Ratak 
Roy     .         .         .         .     I.  li.  R.  20  Calc.  867 


POSSESSION",  ORDER    OF   CRIMINAI, 
COURT   AS   TO— contd. 

10.  STRIKING  OFF  PROCEEDINGS— concW. 
proceedings — Fresh  material",  if  to  be  recorded. 
Where  proceedings  taken  under  s.  145,  Code  of 
Criminal  Procedure,  have  been  struck  off,  and  it 
is  intended  to  take  fresh  proceedings  upon  new 
materials,  it  is  necessary  for  the  Magistrate  to  record 
such  new  materials  in  his  order  renewing  the  pro- 
ceedings. Tarini  Chum  Chowdhry  v.  Amulya 
Ratan  Roy,  1.  L.  R.  20  Calc.  8^-7,  followed. 
Where  proceedings  under  s.  145,  Code  of  Criminal 
Procedure,  have  once  been  started,  such  proceedings 
should  be  brought  to  a  termination  in  one  or  other 
of  the  ways  contemplated  by  law.  It  is  improper 
for  a  Magistrate,  after  starting  proceedings  under 
s.  145,  Code  of  Criminal  Procedure,  to  record  an 
order  "  Parties  absent,  case  filed."  Ma>tk  f. 
AzTMUDDi  (1902)    .         .         .      6  C.  W.  N.  92a 

11.  DISPUTES     AS     TO     RIGHT     OF    WAY,. 
WATER,  ETC. 

1.  Jurisdiction    of  Magistrate 

— Criminal  Procedure  Code,  1S61,  ■?.  320  and  s. 
62.  S.  320  of  the  Criminal  Procedure  Code  gives 
special  jurisdiction  to  Magistrates  with  full  powers 
and  in  the  cases  provide<l  for  by  it,  the  general 
power  given  to  anv  Magistrate  by  s.  62  is  barred. 
AxoxYMors     .       " .         .         .3  Mad.  Ap.  23 

Criminal      Pro- 


cedure Code,  1S72,  s.  532.  In  order  to  found  the  ju- 
risdiction of  a  Magistrate  to  take  action  under  s.  352. 
of  the  Criminal  Procedure  Code,  it  is  necessary  that 
a  dispute  exists  between  two  persons  concerning  the 
right  to  the  use  of  any  land  or  water,  or  any  right  of 
way  ;  the  jurisdiction  is  intended  for  the  purpose  of 
preserving  the  public  peace.  RosiK  Lal  NrxDi  tv 
Kablik  Shaut     .         .         .      22  "W.  R.  Cr.  48 


3. 


Procedure — Dispute  as  to  right 


of  water.  In  deciding  a  dispute  as  to  a  right 
of  water,  the  Magistrate  must  follow  .strictly  the 
course  pointed  out  by  Ch.  XXII  of  the  Code 
of  Criminal  Procedure,  1861.     Queex  r.  Ramxath. 

7  "W.  R.  Cr.  45 

QcEEX  V.  Madhoo  Chukx  .  13  W.  R.  Cr.  51 

4, Criminal      Pro- 


2. 


Recording  of  order 


under  s.  145,  Criminal  Procedure  Code — Revival  of 


cedure  Code,  18S2,  s.  147 — Easement — Procedure 
to  be  observed  by  Magistrate  when  dispute  exists  re- 
garding an  easement — Parties  entitled  to  notice.  The 
inquiry  contemplated  under  s.  147  of  the  Code  of 
Criminal  Procedure  is  a  judicial  inquiry,  and  the 
opinion  formed  by  a  Magistrate  must  be  a  judicial 
one  based  on  evidence  legally  recorded  by  him  in  the 
manner  provided  bys.  356,  and  en  due  notice  to  the 
persons  who  respectively  claim  or  deny  the  right,  the 
subject  of  the  dispute.  Notice  to  servants  of  such 
persons  is  not  equivalent  to  notice  to  them,  and  in 
such  cases  actual  notice  should  be  given  to  all  the- 
persons  claiming  or  denying  the  right  and  interested 
in  the  subject-matter  of  the  inquiry.  Magistrates 
should  not  institute  proceedings  under  s.  147  unless 
they  are  satisfied  that  a  real  danger  of  the  evil,  for 
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the  prevention  of  which  the  procedure  was  devised, 
does  in  fact  exist.  Such  inquiries  may  lead  to 
injustice  being  done  from  defective  procedure,  and 
a  Magistrate  would  be  wise  not  to  use  the  section 
in  cases  where  it  must  involve  a  long  and  compli- 
cated inquiry  and  the  presence  of  a  large  number 
of  people,  when  the  remedy  of  binding  do\^Ti  a  few 
persons  to  keep  the  peace  is  ready  to  his  hand. 
Bathoo  Lal  v.  Domi  Lal  I.  L.  R.  21  Calc.  727 
5. Criniinul  Pro- 
cedure Code  {Act  X  of  1882),  s.  147 — Necessity  of 
recording  order  before  process — Proper  parties  to 
the  proceedings  under  the  section — Manager.  S.  147 
does  not  require  the  Magistrate,  as  s.  145  does,  to 
formally  record  a  proceeding  stating  the  grounds  of 
his  being  satisfied  that  a  dispute  likely  to  cause  a 
breach  of  the  peace  exists,  before  he  can  institute 
proceedings  under  that  section,  though  it  requires 
the  Magistrate  to  be  satisfied  upon  proper  materials 
before  him  that  such  dispute  exists.  The  proper 
parties  to  a  proceeding  under  s.  147  are  the  persons 
claiming  a  proprietary  right  in  the  tangible  immove- 
able property  in  question.  Where,  therefore,  an 
order  under  the  section  was  made  against  a  manager 
of  a  Coal  Syndicate,  and  it  was  not  shown  or  alleged 
that  he  had  any  interest  in  the  land  upon 
which  the  disputed  right  of  way  was  claimed  : — 
Held,  that  such  manager  was  not  a  proper  party, 
and  that  the  order  was  bad.  Bathoo  Lal  v.  Domi 
Lal  I.  L.  R.  20  Calc.  727,  followed.  Dukhi  Mullah 
V.  Halioay,  1.  L.  R.  23  Calc.  5-5,  referred  to.  Millar 
V.  Rajexdra  Nath  Chowdhry  .  2  C.  "W.  N".  670 


6. 


Right   of  "way,  dispute    as 


to — Criminal  Procedure  Code,  1861,  s.  320 — Ohli- 
gation  of  Magistrate  in  case  of  right  of  way.  A 
Magistrate  is  bound,  under  s.  320  of  the  Code  of 
Criminal  Procedure,  to  investigate  a  case  in  which 
the  complainant  alleged  that  his  right  of  way  had 
been  interfered  with,  and  ought  not  to  refer  the 
complainant  to  the  Civil  Court.  In  the  matter  of 
ike  petition  of  Bhoiro  Mttndul  .  14  "W.  R.  Cr.  28 

7. Obstructing     a 

road.  Where  A  complained  merely  to  the  Magis- 
trate that  ' '  d  certain  road  had  been  obstructed  by 
B  and  others  :" — Held,  that  the  Magistrate  was  not 
bound  to  inquire  into  the  matter  under  s.  320  of 
Act  XXV  of  1861.     QuEEX  v.  Rassul  Xushy 

2  B.  Ii.  R.  Ap.  9 

s.c.  In  re  RussooL  Nushyo  .     II  W.  R.  Cr.  3 


8. 


Criminal        Pro- 


cedure Code,  1861,  s.  320.  In  a  case  of  dispute  con- 
cerning a  right  of  way,  the  Magistrate,  instead  of 
deciding  against  the  complainant,  on  the  ground 
that  he  has  another  way  of  approach  to  his  house 
ought  to  inquire  whether  or  not  the  disputed  road 
has  been  in  the  use  and  occupation  of  the  complain- 
ant, and  for  how  long  ;  and  if  he  holds  him  to  be 
in  possession,  to  retain  him  in  it,  leaving  the  owner 
•■of  the  land  to  determine  the  question  of  right  to 
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the  easement  in  the  Civil  Court.  S.  320  of  the  Code 
of  Criminal  Procedure  does  not  require  that  there 
should  be  an  apprehended  breach  of  the  peace 
before  the  authorities  can  interfere  to  decide  a 
right  of  way.     Queen  v.  Toyltjckonath  Sircar 

2  W.  R.  Cr.  64 

9.  Questions  of  right  of  user— 

Criminal  Procedure  Code,  1861,  s.  320.  The  juris- 
diction given  by  s.  320  of  the  Code  of  Criminal  Pro- 
cedure to  decide  for  a  time  the  right  to  enjoyment  of 
property  should  not  be  exercised  except  on  clear 
and  satisfactory  proof.  Where  the  only  evidence  is 
that  of  user,  it  should  be  such  as  to  show  satis- 
factorily acts  of  enjoyment  exercised  as  a  matter 
of  right  and  i)ermitted  uninterruptedly  for  some 
considerable  length  of  time.     Anoxymous 

4  Mad.  Ap.  24 

10. Dispute  as  to  use  of  land — 

Order  to  fdl  up  ditch — Criminal  Procedure  Code, 
1861,  s.  320.  A  Deputy  Magistrate  has  no  jurisdic- 
tion under  s.  320  of  the  Code  of  Criminal  Procedure 
to  order  a  ditch  which  was  once  a  pathway,  but  after- 
words filled  up,  to  be  opened  out,  and  a  wall  to  be 
pulled  down  which  had  been  built  upon  it  before 
any  complaint  was  made  about  filling  up  the  ditch. 
Even  if  he  had  jurisdiction,  no  such  order  should  be 
passed  without  legal  proof  that  the  ditch  and  path- 
way had  been  opened  to  the  use  of  the  public  and 
of  the  prosecutor.  Sreemunto  Dulotji  v.  Ram- 
chaxdAducs        .         .         .       5W.R.Cr.57 

11, Dispute  as  to  use  of  road 

—Criminal  Procedure  Code,  1872,  s.  532— Declara- 
tory order.  Gates  having  been  placed  at  one  end  of 
a  private  road  by  a  person  claiming  to  be  its  sole 
proprietor,  with  the  intention  of  preventing  the  use 
of  such  private  road  by  the  public  between  the  hours 
of  sunset  and  sunrise,  and  the  Deputy  Commissioner 
of  Darjeeling,  acting  for  the  public,  having  obtained 
from  the  Magistrate  an  order  under  s.  532  of  the 
Criminal  Procedure  Code  "  that  possession  of  the 
private  road  be  not  taken  by  the  person  claiming 
to  be  proprietor  to  the  exclusion  of  the  public 
....  until  he  shall  have  obtained  the  decision 
of  a  competent  Civil  Court  adjudging  him  to  be 
entitled  to  exclusive  possession  :" — Held,  that,  there 
being  no  evidence  of  any  one  having  exercised  or 
claimed  to  exercise  the  right  of  passing  over  the 
road  between  sunset  and  sunrise,  there  was  no  dis- 
pute under  s.  532  of  the  Criminal  Procedure  Code  ; 
and  that  the  order  of  the  Magistrate  was  made 
without  authority,  and  must  be  set  aside.  S.  532 
does  not  enable  a  Magistrate  to  make  a  purely 
declaratory  order.  It  only  enables  him  to  prevent  _ 
arbitrary  interruptions  by  any  person  of  rights  ac-  S 
tually  enjoyed,  which  have  been  exercised  by  the  ¥ 
public  or  a  person  or  class  of  persons.  In  the 
matter  of  the  Maharaja  of  Burdwan  v.  Chair- 
man OP  THE  Darjeeling  Municipality 

I.  L.  R.  5  Calc.  194  :  4  C.  L.  R.  324 
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12. 


Sight     of    way. 


Obstruction  to — Criminal  Procedure  Code,  1ST 2, 
s.  532.  Where  a  complaint  was  made  to  a  Magis- 
trate that  an  obstruction  had  been  raised  and  existed 
on  land  reserved  by  Government  and  dedicated  as 
a  public  road  : — Held,  that  an  ear  parte  order,  pur- 
porting to  be  made  under  s.  532  of  the  Code  of 
Criminal  Procedure,  directing  the  party  in  possession 
not  to  retain  possession  of  the  land  until  he  should 
obtain  the  decision  of  a  competent  Civil  Court 
adjudging  him  to  be  entitled  to  exclusive  possession, 
with  a  further  direction  to  remove  the  obstruction, 
was  bad  in  law.     In  re  Lindsay 

I.  L.  B.  4  Mad.  121 


13. 


Crimiyial  Proce- 


dure Code,  1872,  s.  5-32 — Public  street — Funerals. 
A  dispute  having  arisen  between  the  Mahomedan 
and  Hindu  inhabitants  of  a  town  as  to  the  right  of 
the  latter  to  carry  corpses  along  a  certain  public 
street  to  the  burning-ground,  the  ilagistrate  passed 
an  order,  purporting  to  be  under  s.  532  of  the  Code  of 
Criminal  Procedure,  1872,  directing  that  the  Hindus 
should  carry  corpses  by  the  nearest  route  to  the 
burning  ground,  and  not  by  the  street,  to  the  use  of 
which  for  such  purposes  the  Jlahomedans  objected. 
Held,  that  the  order  of  the  Magistrate  was  illegal. 
in  re  Xaratana      .         .        I.  L.  R.  7  Mad.  49 


14. 


Reasonable    likelih.ood    of 


a  breach  of  the  peace — Criminal  Procedure 
Code,  1SS2,  s.  147— Police  report.  The  lessee  of 
certain  grass  land  in  a  village  disputed  the  right  of 
the  villagers  to  graze  their  cattle  on  his  land  during 
the  rainy  season.  On  26th  Aiigust  1886  he  pro- 
secuted twenty-one  villagers  before  the  second  class 
Magistrate  for  having  unlawfully  brought  their 
cattle  on  his  land,  and  committed  mischief  on  the 
5th  September  1886,  and  pending  this  prosecution, 
the  villagers  assembled  on  the  land  in  question  and 
there  was  a  riot.  The  offenders  were  convicted 
and  punished.  On  appeal,  the  Sub-divisional 
Magistrate,  on  the  11th  October  1886,  upheld  the 
conviction.  On  the  same  day,  finding  from  the 
police  report  that  there  existed  a  dispute  between 
the  lessee  and  the  villagers  as  to  the  right  of  the 
latter  to  graze  cattle  on  the  grass  land,  and  that  the 
dispute  was  likely  to  lead  to  a  breach  of  the  peace, 
the  Sub-divisional  Magistrate  thought  it  necessary 
to  hold  an  inquiry  into  the  matter,  under  s.  147 
of  the  Criminal  Procedure  Code  (Act  X  of  1882). 
He,  however,  postponed  the  inquiry  until  the 
decision  of  the  second  class  Magistrate  in  the 
mischief  case.  In  that  case  the  Magistrate  found 
that  the  villagers  had  no  right  to  graze  cattle  on  the 
land  in  question,  and  that  the  lessee  was  in  exclusive 
possession  of  it.  He  therefore  held  that  the  villa- 
gers had  unlawfully  enteretl  upon  the  land  ;  but 
as  the  damage  done  was  inappreciable,  he  acquitted 
the  accused  on  the  19th  October  1886.^  The  Sub- 
divisional  Magistrate,  being  of  opinion  that  after  this 
decision  a  breach  of  the  peace  was  probable,  held  the 
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enquiry  under  s.  147  of  the  Criminal  Procedure  Code. 
He  found  that  the  villagers  had  the  right  of  grazing 
cattle  on  the  land  in  question  during  the  autumn, 
and  that  they  had  exercised  this  right  in  the  last 
preceding  season.  He  therefore  made  an  order 
allowing  the  right  of  grazing  to  the  villagers.  On 
application  by  the  lessee  to  the  High  Court  under 
s.  435  of  the  Criminal  Procedure  Code  : — Held,  that 
the  orrler  was  illegal.  Though  the  police  report 
afforded  some  justification  for  entering  upon  an 
inquiry  under  s.  147,  still  after  the  rights  of  the 
parties  had  been  judicially  pronounced  upon  by 
the  second  class  Magistrate  in  the  sense  that  the 
villagers  had  no  right  of  grazing  cattle  on  the  land 
in  question,  there  was  no  reasonable  ground  for 
apprehending  any  furth>>r  violence,  and  therefore 
no  necessity  for  holding  the  inquiry  under  s.  147. 
In  re  Balkrishna  Ameit  Pradhax 

I.  L.  R.  11  Bom.  584 


15. 


Dispute   concerning  right 


to  officiate  in  a  mosque — Criminal  Procedure 
Code,  s.  147.  Where  a  dispute  likely  to  cause  a 
breach  of  the  peace  is  shown  to  exist  concerning 
the  right  to  perform  a  religious  ceremony  in  a 
mosque,  the  Magistrate  may  exercise  the  powers 
conferred  by  s.  147  of  the  Code  of  Criminal  Proce- 
dure.     MuH-UiIMAD      MUSALIAR      V.      KUXJI      ChEK 

MrsALiAE      .         .         .     I.  Lu  R.  11  Mad.  323 
See  In  re  Pant)uraxg  Go^^^■T) 

I.  L.  R.  24  Bom.  527 


16. 


Dispute  about  the  right  of 


performing  worship  and  other  religious 
rites  in  temples — .lurisdiction  of  Magistrates  to 
interfere  in  cases  where  Civil  Courts  cannot  grant 
relief — Procedure  to  he  adopted  where  breach  of 
the  peace  is  apprehended — Bight  of  suit.  A  Magis- 
trate, first  class,  made  an  order  under  s.  147  of 
the  Criminal  Procedure  Code  (Act  X  of  1882), 
forbidding  certain  persons  from  taking  part  in  the 
worship  and  other  religious  ceremonies  connected 
with  certain  temples.  As  to  the  right  to  perform 
these  ceremonies,  the  High  Court  had  previously 
held  that  Civil  Courts  couJd  not  determine  trivial 
questions  of  mere  dignity  or  privilege.  Held,  that, 
the  matters  in  dispute  not  being  ad  judicable  by  a 
Civil  Court,  s.  147  did  not  give  the  Magistrate  juris- 
diction to  forbid  the  persons  named  in  the  order  from 
taking  part  in  the  ceremoni3S  in  question.  Held,  also, 
that  the  order  was  bad  in  form,  as  it  contained  no 
restriction  of  the  time  during  which  it  was  to 
operate.  Held,  further,  that,  in  cases  where  a 
Magistrate  apprehends  a  breach  of  the  peace, 
his  proper  course  is  to  act  under  the  provisions 
of  Ch.  ^TII  of  the  Criminal  Procedure  Code  (Act 
X  of  1882).     In  rt  Atmaram  Xaravax  Parab 

I.  L.  R.  14  Bom,  25 

17.  Dispute      concerning     the 

use  of  land  or  water — Code  of  Criminal  Pro- 
cedure [Act  r  of  1S9S),  ss.  14-5,  147— Right  io 
huHd  upon  land,  whether  a  use  of  land — Proceeding 
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under  s.  147,  whether  legal— Summary  disposal  of 
case  upon  written  statements,  without  taking  any 
evidence,  whether  proper.  In  a  matter  under  s.  147 
as  under  s.  145  of  the  Code  of  Criminal  Procedure, 
a  Magistrate  is  bound  to  hear  the  evidence  tendered 
by  the  parties,  and  he  cannot  summarily  deal  -with  it 
after  inspection  of  the  locality.  The  right  of  use  of 
land  contemplated  by  s.  147  is  one  of  an  entirely 
different  description  resembling  a  right  of  easement, 
not  one  arising  from  the  terms  of  a  contract  between 
landlord  and  tenant.  A  dispute  between  the  land- 
lord and  tenant  regarding  the  right  of  the  latter  to 
erect  or  re-erect  a  gola  which  has  fallen  down  is  not 
a  matter  properly  coming  within  s.  147  of  the  Code. 
The  settlement  of  such  a  dispute,  involving  issues  of 
right,  can  be  properly  determined  by  a  Civil  Court. 
Empress  v.  Ga>-pat  Kalwar     .  4  'C.  W.  N.  779 


18. 


Right    of   fishing — Criminal 


Procedure'Code,  18S2,  s.  147 — Easements — Profits 
a  prendre — Parties  to  the  inquiry.  The  words 
' '  right  to  do  anything  in  or  upon  tangible  immove- 
able property  "  in  s.  147  of  the  Crimmal  Procedure 
Code  include  the  right  of  fishing.  The  term 
"easements"  includes  profits  a  prendre  ;  it 
has  not  been  used  by  the  Legislature  of  this  country 
in  the  restricted  sense  in  which  it  is  used  in  English 
law  so  as  to  exclude  profits  d  prendre.  For  the 
purposes  of  an  inquiry  contemplated  under  s.  147 
of  the  Criminal  Procedure  Code,  it  is  sufficient 
if  the  persons  who  claim  for  themselves  the  right, 
though  that  right  is  derived  from  others,  are  made 
parties.  The  proprietors  are  not  necessary  parties. 
Bam  Chandra  Das  v.  Monohur  Roy,  I.  L.  R.  21 
Calc.  29,  and  Bafhoo  Lai  v.  Domi  Lai,  L  L.  B.  21 
Calc.  727,  distinguished.  Dttkhi  Mullah  v. 
Halway       .         .         .       I.  L.  R.  23  Calc.  55 


19. 


Criminal    Pro- 


cedure Code,  18S2,  s.  147 — Dispute  concerning 
right  of  fishery — Grounds  for  Magistrate  taking 
proceedings  under  s.  147 — Procedure.  The  words 
"  right  to  do  anything  in  or  upon  tangible  immove- 
able property  "  in  s.  147  of  the  Criminal  Procedure 
Code  include  julkur  right.  A  Magistrate  is  com- 
petent to  take  action  under  that  section  in  the  case 
of  a  dispute  c  mcerning  the  exercise  of  a  julkur  right. 
Dukhi  Midluh  v.  Halway,  I.  L.  B.  23  Calc.  55, 
followed.  If  the  materials  upon  which  the  proceed- 
ings are  based  do  not  disclose  the  fact  that  there  is 
an  imminent  danger  of  a  breach  of  the  peace,  then 
the  Magistrate  has  no  jurisdiction  to  take  action 
under  s.  147  of  the  Criminal  Procedure  Code.  Any 
evidence  that  he  may  take  in  the  course  of  the  trial 
cannot  give  him  a  jurisdiction  which  he  does  not 
otherwise  possess.  Queen-Empress  v.  Govind 
CTuindra  Das,  I.  L.  B.  20  Calc.  520.  The  proper 
course  to  be  adopted  by  the  Magistrate,  when  a 
dispute  concerning  easements,  etc.,  arises,  is  to  bind 
down,  under  s.  107  of  the  Code,  such  of  the  persons 
as  arc  likely  to  disturb  the  peace.     Bathoo  Lai  v. 


POSSESSION,  ORDER  OF    CRIMINAL 
COURT  AS  TO— contd. 

11.  DISPUTES  AS  TO  RIGHT  OF  WAY, WATER, 

~E:TC.— contd. 

Domi  Lai,  I.  L.  B.  21  Calc.  727,   followed.     Kali 
KissEN  Tagore  v.  Antjxd  Chunder  Roy 

I.  L.  R.  23  Calc.  557 


20. 


Jalkar — Criminal      Procedure 


Code  [Act  V  of  1898),  s.  145 — Jalkar,  dispute  as  to 
possession  of  — Boundary  dispute — Decree  of  Civil 
Court,  defining  such  boundary — Magistrate,  duty  of — 
Interpretation  of  decree  of  Civil  Court,  effect  of 
— Interpretation  by  trying  Magistrate,  if  proper. 
When  a  dispute  as  to  the  boundaries  of  a  jalkar 
gives  rise  to  a  likelihood  of  a  breach  of  the  peace,  and 
a  proceeding  under  s.  145,  Criminal  Procedure  Code, 
is  drawn  up  by  a  Magistrate  to  settle  the  dispute, 
subsequent  to  civil  litigation  in  which  such  bound- 
aries were  defined  and  laid  down,  the  duty  of  the 
trying  Magistrate  is  to  follow  the  Civil  Court's 
decree  and  to  give  effect  to  the  same,  and  not  to 
attempt  an  explanation  of  such  a  decree.  Fani 
Bhusan  Sikgh  v.  Jamiruddin  Mundul  (1901) 

6  C.  W,  N.  161 

21.  Dispute  as  to  right  to  use 

water — Criminal  Procedure  Code,  1872,  s.  532 — 
Bight  to  use  of  water.  A  Deputy  Magistrate  was 
held  to  have  been  authorized  by  Act  X  of  1872,  s. 
532,  in  inquiring  into  the  matter  of  a  dispute  be- 
tween two  parties  concerning  the  use  of  the  water 
of  a  certain  pyne,  and,  when  he  found  that  the  water 
was  open  under  certain  restrictions  to  the  use  of  one 
of  the  parties,  he  was  justified  in  restraining  the 
other  from  a  course  of  action  which  had  the  effect 
of  keeping  that  water  exclusively  in  his  own 
possession,  provided  the  right  of  use  had  been  ex- 
ercised within  three  months  if  capable  of  being 
exercised  throughout  the  year  ;  or  during  the  last 
season,  if  it  existed  at  particular   seasons.     Chow- 

DHREE  ZUHOORUL  HuQ  V.   KURTJM  ChAND  SiNGH 

24  W.  R.  Cr.  15 


22. 


"Water — Code  of  Criminal  Pro- 


cedure {Act  V  of..  1898),  s.  147 — Construction  and 
meaning  of  the  section — Comparison  of  the  language 
u^ed  in  s.  147  of  Act  V  of  1898,  s.  147  of  Act  X^of  1882 
and  s.  532  of  Act  X  of  1872 — Previous  law^bearing 
on  the  subject — Meaning  of  the  term  "  such  thing 
shall  be  done,"  etc. — Form  of  the  order — Whether 
order  affects  persons  not  parties  to  the  proceedings 
— Magistrate,  poiver  of,  to  order  removal  of  obstruction 
to  the  enjoyment  of  right  of  easement — Parties, 
adding  of,  in  proceeding  under  s.  147,  Criminal 
Procedure  Code,  legality  of.  AVhere  it  was  found 
that  the  first  party  had  a  right  to  the  flow  of  water 
for  purposes  of  irrigation  from  a  certain  channel 
passing  through  the  village  of  the  second  party, 
who  obstructed  such  flow  by  erecting  certain 
builds: — Held,  that,  under  s.  147  of  the  Criminal  Pro- 
cedure Code,  the  Magistrate  is  competent  to  direct 
that  the  obstruction  be  removed.  A  Magistrate  is 
not  competent  to  add  parties  to  a  proceeding  under 
s.  147,  Criminal  Procedure  Code,  any  more  than 
he  is  in  proceedings  under  s.  145  of  the  Code.  The 
order  of  the  Deputy  Magistrate,  so  far  as  it  purports 
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to  affect  the  persons  not  parties  to  the  proceedings 
under  s.  147,  is  null  and  void,  but  that  does  not 
render  the  whole  order  bad,  and,  so  far  as  persons  j 
who  are  parties  to  the  proceedings  are  concerned, 
it  is  binding  on  them.  The  finding  of  the  Deputy  , 
Magistrate  ' '  that  the  first  party  have  proved 
an  uninterrupted  user  of  water  of  the  channel  for 
twenty  years,  which  they  have  enjoyed  as  an 
easement  and  as  of  right,  and  that  the  erection  of 
the  6  «n<f^  led  to  the  dispute  "  is  a  sufficient  find- 
ing that  the  right  in  dispute  had  been  exercised 
within  either  of  the  periods  mentioned  in  the 
proviso  to  8.  147,  Criminal  Procedure  Code.  Fasv- 
PATi  Nath  Rose  r.  Naxdo  Lal  Bose  (1900) 

5  C.  W.  N.  67 

23,  Right  of  way— Corfe  of  Crimi- 
nal Procedure  (Act  V  of  1898),  s.  147 — Easement, 
right  of,  obstruction  to — Right  of  way,  likelihood  of 
breach  of  the  peace  concerning — Exercise  of  right 
tvithin  statutory  period — "  Such  thing  shall  be  done," 
etc.,  meaning  of — Order,  form  of.  ^Miere  one  party 
has  a  right  of  way  over  the  land  of  another,  who 
obstructs  such  right  by  erecting  certain  huts, 
and  there  is  a  likelihood  of  a  breach  of  the  peace  in  , 
consequence  of  such  obstruction  : — Held,  that  a 
Magistrate    is    competent,  under  the  proA-isions  of 

s.  147,  Criminal  Procedure  Code,  to  direct  that  the 
obstruction  be  removed.  Pasupati  Xath  Bose  v. 
Nando  Lal  Bose,  5  C.  W.  y.  67,  followed.  Lalit 
Chaxdea  Neoqi  v.  Take«i  Persad  Gupta  (1901) 

5  C.  W.  N.  335 

24.  Right  to  restrain  exercise 

of  easement — Burden  of  proof — Crimiiu.il  Pro- 
cedure Code,  1882,  s.  147.  The  right  to  restrain 
another  from  exercising  ordinarj-  proprietary  rights 
over  his  own  land  is  of  the  nature  of  an  easement 
different  from  the  ordinary  rights  of  owners  of  land  ; 
the  burden  of  proof  woiUd  therefore  lie  upon  the 
party  alleging  such  rights.  H.4RI  MoHxrs*  Thakxtr 
V.  KissEX  SuxDAKi     .         .  I.  li.  R.  11  Calc.  52 
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CRIMINAL. 


12.  LOCAL  INQL^RY. 

Nature    and    object    of   in- 


quiry— Criminal  Procedure  Code,  1872,  ss.  530, 
533.  In  a  proceeding  under  s.  530  of  the  Code 
of  Criminal  Procedure,  the  Magistrate  must  de- 
cide the  fact  of  possession  on  evidence  taken  by 
himself,  and  not  according  to  the  result  of  a  local 
inquiry  made  under  s.  533,  unless  the  parties  have 
consented  to  be  bound  thereby.  Per  Prixsep,  J. — 
The  local  inquiry  referred  to  in  s.  533  should  be 
restricted  solely  to  some  question  relating  to  the 
features  of  the  property  about  which  the  dispute 
has  arisen,  and  should  not  be  directed  to  any 
matter  which  can  be  proved  before  the  Magistrate 
by  oral  evidence.  In  the  matter  of  Baikuxt 
KraAE  .  .  3  C.  L.  R.  134 

2.  Person    to  make   local  in- 
quiry— Crimiiuil    Procedure   Code,   1872,   s.  533. 


12.  LOCAL  INQUIRY— coTjcW. 

The  duty  of  making  an  inquiry  under  s.  533  of  the 
Criminal  Procedure  Code  should  be  deputed  to  a 
Magistrate,  not  a  Canungoe.  In  the  matter  of 
Uma  Chitbn  Sastba  r.  Bexi  Madhtjb  Roy 

7  C.  L.  R.  352 

-EflFect    of    inquiry    as    evi- 


dence— Riciht  to  rebut  evidence — Criminal  Proce- 
dure Code,  1872,  s.  533.  When  a  local  inquiry  under 
s.  533  of  the  Criminal  Procedure  Code  is  instituted , 
it  becomes  part  of  the  proceedings  in  the  case,  and 
the  party  affected  by  it  is  entitled  to  be  acquainted 
with  the  results  of  it,  and  to  have  an  opportunity  of 
rebutting  the  deputed  Magistrate's  report  if  he 
thinks  necessary  so  to  do.     DHrxoo  v.  Brow^ 

21  W.  R.  Cr.  25 


4. —  Discretion    of    Magistrate 

as  to  loc&linciViixy —Criminal  Procedure  Code, 
1872,  s.  533 — Security  to  keep  peace.  The  holding 
of  an  inquiry  under  Ch.  XL  of  the  Code  of  Cri- 
minal Procedure  is  a  matter  entirely  within  the 
discretion  of  the  Magistrate  of  the  district  or  of  a 
division  of  a  district,  and  the  High  Court  has  no 
authority  to  require  him  to  proceed  under  that  chap- 
ter. The  taking  of  security  for  keeping  the  peace 
is  also  a  matter  within  the  discretion  of  the  Magis- 
trate, provided  that  he  has  materials  upon  which 
to  proceed.  In  the  matter  of  the  m  titio/t  of  Kali 
Prosunno  Roy     .         .         .     23  W.  R.  Cr,  58 


13.  DISPOSSESSION  BY  CRIMINAL  FORCE. 
Order    as    to    person    dis- 


possessed from  immoveable  property  by 
criminal  force — Criminal  Procedure  Code,  1872, 
■s.  534.  An  order  under  s.  534,  Criminal  Procedure 
Code,  must  be  founded  on  a  finding  that  the  person 
in  whose  favour  it  was  made  was  dispossessed  of 
specific  immoveable  property  by  the  use  of  criminal 
force,  which  formed  a  material  ingredient  in  the 
matter  of  a  criminal  conviction,  and  it  must  in  terms 
restore  such  person  to  the  property  from  which  he 
had  been  dispossessed.     Lccttmt  Dass  v.  Pallat 

Lall 23  W.  R.  Cr.  54 

2.        Restoration    of   possession 

of  immoveable  property — Criminal  Procedure 
Code  [Act  X  of  1SS2),  s.  522.  The  words  ''  an 
offence  attended  by  criminal  force  "  in  s.  522  of 
the  Criminal  Procedure  Code  (Act  X  of  1882)  mean 
an  offence  of  which  criminal  force  forms  an  ingre- 
dient. S.  522  is  not  applicable  to  cases  where  there 
has  been  no  conviction  for  criminal  force,  either 
separately  or  as  an  ingredient  of  the  offence,  of 
which  there  is  a  conviction,  and  where  there  is 
no  finding  that  any  person  has  been  dispossessed 
of  anv  immoveable  property  bv  criminal  force. 
Luchmi  Da-ss  v.  Pallat  Lall,  23  W.  R.  Cr.  54,  and 
Soshi  Bhusan  Dutt  v.  Pyari  Ki shore  Bisivas,  1 
C.  W.  N.  256,  followed.  Ram  Chandra  Boeal 
t'.  JiTYAXDRiA        .         .     I.  li.  R.  25  Calc.  434 

2  C.  W.  N.  305 
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3. Criminal    Proce- 


dure Code  (Act  X  of  IS 82),  ss.  522,  523,   524— 
Order  to  restore  'possession  of  immoveable  ^property. 
An    order      made    under    s.  522  of   the   Crim  nal 
Procedure  Code  (Act  X  of  1882),  restoring  possession 
of  immoveable  property  to  a.  person  who  has  been 
dispossessed  of  it  by  criminal  force,  is  an  independ- 
ent order  and  may  be  made  subsequently  to  the 
date  of  the  conviction  of  the  offender.     It  need  not 
be  made  at  the  same  time  as  the  conviction.     The 
case  contemplated  by  s.  .522  is  that  of  a  person  in 
possession    (the    complainant)    being    dispossessed 
by  force  by  another  person  (the  accused),  and  the 
latter  being  in  possession  at  the  date  of  conviction. 
In  such  a  case  the  section  gives  the  Magistrate 
power   to  order  possession  to  be    restored  to  the 
complainant.     In    the    case    of    a    proper    order, 
third  persons  could  not  be  affected  ;    if  they  are, 
the  order  is  not  thereby   necessarily  invalid.     CI.  2 
of    the    section  gives  them  a  remedy  by  civil  suit. 
On    27th     September    1897   complainant   charged 
one   R  with     criminal   trespass   under   s.    447   of 
the  Penal  Code  (Act  XLV  of    1860).     He    alleged 
that  in    the    previous    July    R   had   entered  into 
possession  of   the  land   and   sowed   rice   upon    it, 
and    that,   when  in   the  month  of  September  1897 
he  (the  comphvinant)    went    to    the    field,   R  had 
turned  him  out  by  force  and  refused  to  vacate  the 
land.     On    the    17th    November    1897    the    case 
was   heard   by  the   Third   Class   Magistrate,    who 
convicted    R    of    the    offence    charged.     On    the 
following  day  (18th  November  1897)  the  complain- 
ant applied  to  the  Magistrate  under  s.    522   of   the 
Code    of   Criminal  Procedure  (Act  X  of  1882)  to 
be  restored  to  possession  of  the  land  and  of  the 
standing  crops.     The  Magistrate  ordered  possession 
of  the  land  to  be  restored  to  the  complainant,  but 
attached  the  crops  under  Ch.  XLIII  of  the    Cri- 
minal Procedure  Code.     Thereupon  one    V  inter- 
vened, and  claimed  the  crops  as  having  been  sown 
by  himself.    His  claim  was  disallowed,  and  the  crops 
were  ordered  to  be  sold  and  the  proceeds  credited 
to  Government  under  ss.  523  and  524  of  the  Code. 
Held,  that  the  order  made  by  the  Magistrate  under 
s.  522  restoring  possession  of  the  land  to  the  com- 
plainant was  bad,  because  it  did  not  appear  that 
the  offence  of  which  the  accused  was  convicted  was 
attended  with  criminal  force,  and  that  the  disposses- 
sion was  due  to  the  use  of  such  force.     The  illegal 
entry  complained  of  had  taken  place  in  July  1897. 
The  accused  then  took  possession,  and  in  Septem- 
ber, being  then  still  in  possession,  forcibly  resisted 
the  complainant  when  he  attempted  to  enter  upon 
the   land.     The    complainant,    however,  did     not 
charge  the  accused  with  this  assault,  but  with  the 
trespass  which  had  taken  place  in  July.     It  is  only 
when  the  actual  use  of  criminal  force  leads  to  dispos- 
session that  an  order  under  s.  522  can  be  made. 
Held,  also,  that  the  order  passed  under  ss.  523  and 
524  -v^ith  reference  to  the  crops  were   illegal.     The 
crops  were   not^  property  in  respect  of  which  the 
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offence  was  committed,  nor  were  they  used  in  the 
commission  of  the  offence.  They  were  net  such 
property  as  is  referred  to  in  s.  517,  523,  or  524  of  the 
Criminal  Procedure  Code.  Held,  further,  that  the 
Third  Class  Magistrate  as  such  had  no  authority  to 
make  an  order  under  s.  524.  Naeayan  Govind  v. 
VisAJi       .         .         .         I.  li.  R.  23  Bom.  494 

4,   Crim,inal     Proce- 


dure Code  [Act  V  of  IS 98),  s.  522 — Restoration  of 
possession  of  property — Use  of  criminal  force — 
Penal  Code  [Act  XLV  of  1860),  s.  350.  In  order 
to  support  an  order  uncler  s.  522  of  the  Criminal 
Procedure  Code  (Act  V  of  1898),  there  must  be  a 
finding  that  the  dispossession  Avas  by  the  use  of 
criminal  force  as  defined  in  s.  350  of  the  Penal 
Code.  Ram  Chandra  Boral  v.  Jityandria,  I.  L.  R^ 
25  Calc.  434,  approved  of.  Ishan  Chandra 
Kalla  v.  Dina  Nath  Badhak 

I.  L.  R.  27  Calc.  174 
4  C.  W.  N.  307 
Code  of  Criminal 


Procedure  (Act  V  of  1898),  s.  522 — Order  for  res- 
toration of  possession  of  immoveable  property  ta 
complainant — Order  passed  not  simultaneously 
with  the  order  of  conviction  but  subsequent  thereto. 
An  order  under  s.  522  of  the  Cede  of  Criminal  Pro- 
cedure, restoring  possession  of  immoveable  pro- 
perty to  a  complainant,  can  only  be  made  simul- 
taneously with  the  order  of  conviction,  and  not 
j  subsequent  thereto.  Ram  Chandra  Boral  v. 
Jityandria,  I.  L.  R.  25  Calc.  434  :  2  C.  W.  N.  305, 
referred  to.     Mohan  Theta  v.  Raichand  Basni 

4  C.  W.  N.  308 

6.  Restoration — Criminal  Proce- 
dure Code  (Act  V  of  1898),  s.  522 — Possession  of 
immoveable  property,  restoration  of — Object  and 
scope  of  the  law — Jurisdiction  of  Criminal  Court. 
The  object  of  the  provisions  of  s.  522  of  the  Code  of 
Criminal  Procedure  is  to  enable  the  Criminal  Court, 
by  a  summary  order,  to  restore  the  state  of  things 
which  existed  at  the  time  of  the  dispossession  by  the 
convicted  person  or  persons,  and  the  Criminal  Court 
cannot  go  behind  the  state  of  affairs  at  the  time  of 
the  forcible  ejectment  which  led  to  the  criminal  pro- 
secution. Sub-s.  (2)  of  s.  522  provides  that  any 
right  or  interest  which  a  third  party  may  have  in  the 
I^roperty  cannot  be  affected  ;  and  such  third  party, 
in  case  of  eviction  under  an  order  under  s.  522,  must 
seek  his  remedy  in  the  Civil  Court.  Narayan 
Govind  v.  Visaji,  I.  L.  R.  23  Bom.  494,  referred 
to  and  explained.  Rameswar  Marwaei  v.  Biswa 
Nath  Banerjee  (1900)     .         ,  5  C.  W.  N.  374 

7. Code  of  Criminal 

Procedure  (Act  V  of  189S),  s.  522— Order  for  re- 
storation of  possession  of  immoveable  property — . 
Conviction  of  accused  on  cJiarge  of  criminal  treS' 
pass — No  finding  of  use  of  criminal  force — Legality 
of  order  for  restoration.  Certain  persons  were 
convicted  of  having  committed  criminal  trespass 
on  a  piece  of  land,  under  s.  447  of  the  Indian 
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Penal  Code.  There  was  no  finding  that  they  had 
used  criminal  force,  or  that  the  complainant  had 
been  dispossessed  of  the  land  by  such  force.  An 
order  was  subsequently  made,  which  purported  to  be 
under  s.  522  of  the  Code  of  Criminal  Procedure, 
directing  the  accused  to  restore  possession  of  the 
land.  On  a  revision  petition  being  preferred  against 
this  order  : — Held,  that,  as  there  was  no  finding 
that  criminal  force  had  in  fact  been  used,  or  that 
complainant  had  been  dispossessed  of  the  land  by 
it,  and  as  criminal  force  was  not  an  ingredient 
of  the  offence  for  which  the  accused  had  been  con- 
victed, the  order  was  made  without  jurisdiction. 
Bat AK  AT. A   POTTIATADr  (1902) 

I.  li.  R.  26  Mad.  49 


8. 


Criminal     Proce- 


dure Coie,  s.  522— Penal  Code  {Ad  XLV  of  1860), 
5.  3q0 — RestoratioTh  of  possession  of  immovable  pro- 
perty— Use  of  criminal  force.  To  support  an  order 
under  s.  522  of  the  Code  of  Criminal  Procedure, 
restoring  posses,sion  of  immovable  property,  it  is 
necessary  for  the  Court  to  find  as  a  fact  not  only 
that  the'person  in  whose  favour  such  order  is  made 
was  deprived  of  possession  by  an  offence,  but  that 
such  offence  was  attended  by  the  use  of  criminal 
force.  Ram  Chandra  Boral  v.  Jityandria,  1.  L.  R. 
25  Calc.  434,  and  Ishan  Chandra  Kalla  v.  Diwi  Xath 
BadkaJ:,  I.  L.  R.  27  Calc.  174,  followed.  Chtoa- 
MA>-  V.  Ra>i  Lal  (1903)     .     I.  li.  R.  25  All.  341 

14  COSTS. 
1.  Order      for      costs — Criminal 


Procedure  Code,  s.  148 — Assessment  of  such  costs 
by  successor  in  office — Magistrate,  power  of.  When 
a  Magistrate  passed  an  order  for  cost^  under  s.  148, 
Criminal  Procedure  Code,  but  did  not  state  what 
the  amount  was  to  be  : — Held,  that  his  successor  in 
ofiBce  had  no  jurisdiction  to  pass  an  order  assessing 
such  costs.     Bhojal  Soxab  v.  Nirbax  Sixgh 

L  L.  R.  21  Calc.  609 

2. Criminal    Proce- 


dure Code,  1882,  s.  148 — Assessmeni  of  costs  by 
Magistrate  other  than  the  Magistrate  passing  the 
decision  and  making  the  order  for  costs — Applica- 
tion within  reasonable  time.  Where  a  decision  has 
been  given  in  a  case  under  s.  145  of  the  Criminal 
Procedure  Code,  and  an  order  for  costs  has  been 
made  at  the  same  time  and  by  the  same  Magistrate, 
;there  is  no  objection  to  the  amount  of  such  costs 
being  afterwards  assessed  by  a  different  Magistrate 
if  an  application  for  that  purpose  is  made  to  him 
^thin  a  reasonable  time.  Bhojal  Sonar  v.  Nirban 
^ingh,  I.  L.  R.  21  Calc.  609,  distinguished.     Gmi- 

OHAB  ChATTERJEE  I'.  EBADrXL.AH  NaSKAR 

'  I.  li.  R.  22  Calc.  384 

Criminal     Proce- 


Code,  1882,  s.  148 — "  Magistrate  passing 
cision,^'  Meaning  of — Magistrate,  power  of — 
'     Procedure    Code,    1882,    s.    21S— Criminal 

VOL.  IV. 
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14.  COSTS— concW. 

Procedure  Code,  1882,  s.  439— Revision.  The 
award  of  costs  under  s.  148  of  the  Code  of  Criminal 
Procedure  is  a  quasi-civil  proceeding,  and  should  be 
made  by  the  Magistrate  at  the  time  of  passing  his 
decision  under  s.  145,  in  the  same  manner  as  under 
s.  218  of  the  Code  of  Ci\-il  Procedure  the  order 
for  costs  of  any  application  should  be  made  when 
the  application  is  disposed  of.  Where,  however,  the 
decision  under  s.l45  was  passed  on  the  19th  Decem- 
ber 1893,  and  the  application  for  costs  was  made  on 
the  21st  December,  but  owing  to  delay  arising  from 
the  action  of  the  objectors  the  order  for  costs 
was  not  made  until  the  16th  June  1894,  but  then 
by  the  same  ilagistrate  who  passetl  the  order  under 
s.  145  : — Held,  that  the  order  was  not  void  for  want 
of  jurisdiction,  and  there  being  no  suggestion  that 
it  was  unjust  or  improper  on  the  merits,  the  Court 
declined  to  interfere  with  it  in  the  exercise  of  their 
discretionary  power  of  re\Tsion  under  s.  439. 
Bds'oda  SrxDARi  Chowdhtbaxi  v.  Kali  Kristo 
Pal  Chowdhxtey     .         .  I.  L.  R.  22  Gale.  387 

4.   Criminal      Pro- 

cedure  Code,  1882,  s.  14S — Assessment  of  costs 
by  Magistrate  other  than  the  Magistrate  passing 
the  decision  and  making  the  order  for  costs.  When 
an  order  to  pay  costs  under  s.  148  of  the  Criminal 
Procedure  Code  (Act  X  of  1882)  has  been  made 
by  the  Magistrate  who  decided  the  case,  another 
Magistrate  has  jurisdiction  to  assess  the  amotmt  of 
costs.  Giridhar  Chatterjee  v.  Ebadulhih  Xaskar, 
I.  L.  R.  22  Calc.  384,  followed.  Bhojal  Sonar 
v.  Xirban  Singh,  I.  L.  R.  21  Calc.  609,  referred  to. 
Mahomed  Ekshad  Ali  Khax  CHorDHRY  v.  .Saroda 
Prosad  Shaha      .         .        I.  L.  R.  23  Calc.  37 

5.  Crimirud  Proce- 
dure Code,  1882,  s.  148 — Order  for,  and  assess- 
ment of,  costs — Power  of  Magistrate — Delay — 
Xotice  to  parties.  An  order  for,  and  the  assessment 
of,  costs  under  s.  148  of  the  Criminal  Procedure 
Code  should  be  made  at  the  time  of  passing  the 
decision  under  s.  145  of  the  Code  in  the  presence  of 
the  parties.  Such  costs  should  not  be  ordered 
and  assessed  by  the  Magistrate  after  a  long  interval, 
and  without  alIo\ving  all  the  parties  affected  an 
opportunity  to  appear  and  show  cause.  Queex- 
EjrpREss  V.  ToMijuDDi  .     I.  L.  R.  24  Calc.  757 


6. 


Jurisdiction' 


Costs — Order  for  assessment  of,  without  notice  to 
party  affected  thereby — Revision  by  High  Court — 
Code  of  Criminal  Procedure  [Act  V  of  1898),  s.  148. 
A  Magistrate  has  no  jurisdiction  to  pass  an  order, 
under  s.  148  of  the  Code  of  Criminal  Procedure, 
making  a  party  liable  for  a  certain  sum  as  costs, 
without  notice  to  him  so  that  he  may  have  an 
opportunity  of  contesring  the  same.  Prokash 
CHtrsDEE  Sakkab  v.  Ram  Prasad  Pattak  (1900) 
I.  L.  R.  28  Calc.  302 
s.c,  5  C.  W.  N.  291 

POSSESSORY  LIEN. 

See  RECEn-EB  .     I.L.  R.  36  Calc.  713 
14  E 
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POSSESSORY  SUIT. 

See  Mamlatdar  I.  L.  R.  28  Bom.  215 

See  Mamlatdars'  Courts  Act. 

I.  li.  R.  31  Bom.  86 

POST  CARDS. 

See  Obscene  Post  Cards. 

I.  L.  R.  32  Calc.  247 

POST  MORTEM  REPORT. 

See  Evidence — Criminal  Cases — Medi- 


cal Evidence 


6  C.  W.  N.  98 


POST  OFFICE  ACT  (XVII  OF  1854). 

8.  49 — Liability  of  Government  for  loss 

in  conveyance.  Under  s.  49  of  the  Post  Office  Act, 
1854,  the  Indian  Government,  like  Post  Master 
General,  is  not  responsible  for  loss  or  damage 
occurring  to  anything  entrusted  to  the  Post  Office 
for  conveyance.     Winter  v  Way  .  1  Mad.  200 

S.  50— 

See    Magistrate,     Jurisdiction     of — 
Special  Acts — Post  Office  Act. 

3  Bom.  Cr.  8 

. — Conviction  for  fraudu- 
lently secreting  letter — Subsequent  charge  of  fraudu- 
lently making  away  u-'ih  letter.  Where  a  prisoner  was 
convicted  and  sentenced,  under  s.  50  of  Act  XVII  of 
1854,  upon  the  charge  of  fraudulently  secreting  a 
post  letter  and  on  appeal  such  conviction  and 
sentence  were  confirmed  : — Held,  that  he  could 
not  subsequently  be  convicted  under  the  same 
section  of  having  fraudulently  made  away  with 
the  same  letter  upon  the  same  occasion,  both  acts 
being  connected  and  substantially  a  part  of  one 
criminal  transaction.     Queen  v.  Dalapati  Rau 

1  Mad.  83 

POST  OFFICE  ACT  (XIV  OF  1866). 

See  Abetment     .         .    7  W.  R.  Cr.  54 

See  Carriers 


3  M".  W.  195 


s.  5- 


See  Attachment — Subjects  of  Attach- 
ment— Letters  in  Post  Office. 

I.  L.  R.  13  Mad.  242 

—  ss.  47,  48— 

See     Magistrate,     Jurisdiction     of — 
Special  Acts — Post  Office  Act. 

3  Bom,  Cr.  8 
5  Bom.  Cr.  36 


Opening  newspaper  and 

replacing  it  in  envelope — Offence.  Per  Kemp,  J. 
(Glover,  J.,  doubting),  that  the  opening  of  a  news- 
paper by  a  person  employed  in  the  Post  Office  and 
replacing  it  in  its  envelope  does  not  constitute  an 
offence  under  s.  48,  Act  XIV  of  1866,  as  it  could  not 
be  said  that  the  accused  stole,  fraudulently  appro- 
priated, wilfully  secreted,  destroyed,  or  threw 
away  any  letter  or  other  ai-ticle  sent  by  post.    Per 


POST    OFFICE    ACT    (XIV   OP  1866)— 

concld. 

; SS.  47,  AS— concld . 

Kemp  and  Glover,  J  J. — There  must  be  a  fraudu- 
lent  intention  in  the  act  of  the  accused  before  he  can 
be  convicted  under  s.  48.  Queen  v.  Panna  Lall 
Mookeejee  .  .  .  .19  W.  R.  Cr.  4 
s.  48 — Secreting  and  fraudulently  ap- 
propriating letters — Theft — Dishonest  misappro- 
priation—Penal Code  (Act  XLV  of  1860),  ss.  378, 
403.  The  accused,  being  in  the  employ  of  Govern- 
ment in  the  Post  Office  Department,  while  assist- 
ing in  the  sorting  of  letters,  secreted  two  letters  with 
the  intention  of  handing  them  to  the  delivery  peon, 
and  sharing  with  him  certain  moneys  payable  upon 
them.  He  was  charged  under  the  Indian  Post 
Office  Act,  s.  48.  Held,  (i)  that  since  the  intention 
of  the  accused  was  not  to  prevent  the  delivery  of  the 
leters  to  the  addressees,  he  was  not  guilty  of  the 
offence  of  secreting  them  within  the  meaning  of  that 
section  ;  (ii)  that  he  was  guilty  of  the  offence  of 
stealing  and  of  fraudulently  misappropriating  the 
letters  within  the  meaning  of  that  section,  and  of 
the  offence  of  theft  and  of  attempt  to  commit 
dishonest  misappropriation  of  property  within  the 
meaning  of  the  Penal  Code.  Queen-Empress  v. 
Vencatasami  .         .         .  I.  Ii.  R.  14  Mad.  229 

POST  OFFICE  ACT  (VI  OF  1898). 

s.  13— 

See  Small  Cause  Court,  Mofussil. 

I.  L.  R.  28  Mad.  213 
ss.  20,  61— 

See  Obscene  Post  Cards. 

I.  Ii.  R.  32  Gale.  247 

POSTAL  MONEY  ORDER. 

payment  by — 

See  Execution   of  Decree — Mode   of 
Execution  — Instalments. 

I.  Ii.  R.  24  All.  85 

POSTHUMOUS  SON. 

See  Benami       .         .       9  C.  "W.  N.  89 

See  Hindu  Law  .    I.  L.  R.  29  Bom.  51 

See  Hindu  Law — Will. 

I;  Ii.  R.  30  Mad.  369 

See  Limitation  .       9  C.  W.  N.  Ill 

See  Right  of  Suit     .     9  C.  "W.  N.  477 


POSTPONEMENT. 


sine  (lief  if  legal- 


ill 


See  Criminal  Procedure  Code,  s.  1 

13  C.  W.  N.  104 ;   601 

-      petition  for — 

See  Civil  Procedure  Code,    1882, 
257,  258  (1859,  s.  206). 

I.  L.  R.  1  Mad. 
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OTTAH. 

See    JuKisDicnoN    op    Civil    Coubt — 

POTTAS. 

See  Kabitliat. 

See  Landlord  and  Tenant. 

8  C.  W.  N.  155 
I.  li.  E.  28  Mad.  553 

See  Lease — Constkuction. 

I.  L.  E.  28  Calc.  720 

See  Pattah. 

See  Te>T)EB. 

construction  of — 

See  Enhancement  of  Rent — Liability 
TO   Enchancement — Construction   of 

DOCTMENTS    AS    TO    LIABILITY    TO    EN- 
HANCEMENT. 

See  Lease — Cojtstruction. 

grant  of— 

See  Laitdlord  and  Tenant. 

I.  L  E.  31  Mad.  64 

objection  to — 

See  Landlord  and  Tenant. 

L  li.  E.  30  Mad.  498 


tender  and  acceptance  of — 


See    Jurisdiction    of    CrvTL    Court — 

Pottahs        .         I.  L  E.  17  Mad.  1 

L  li.  E.  18  Mad,  434 

See      Kabuliat — Requisite      Prelimi- 
naries TO  Suit. 

See  Madras  Rent  Recovery  Act,  VIII 
OF  1865. 

— Grant     of     pottah     by 

dUector — Conditional  grant — Effed  of  reversal  of 
•ant — Appeal  to  Board  of  Revenue.  The  grant  of  a 
attah  by  a  Collector  is  conditional  on  the  result 
■  an  appeal  against  such  grant  to  the  Board  of 
evenue.  Terumalaswami  Ayyangar  v.  Tiru- 
ALAi  GouNDAN     .         .     I.  L.  E.  19  Mad.  324 

OUNDAGE.' 

See  Sale  in  Execution  op  Decree — 

Setting  aside  Sale — General  Cases. 

I.  li,  E.  20  Mad.  158 

right  to — 

See  Sheriff         .         4  Bom.  O.  C.  139 

6  Bom.  O.  C.  22 

I.  L.  E.  2  Gale.  385,  387  note 

L  L.  E.  37  Calc.  649 

>UNDAGE.FEE. 

application  to  receive — 


See  Limitation    Act,  1877,  Sch.  II,  Art. 
179— Step  in  aid  of  Execution.  ' 

I.  li.  E.  22  Calc.  827 
I.  li.  E.  23  Calc.  196   1 


POVEETY. 

.  of  appellant — 

See  Security  for  Costs — Appeals. 

18  W.  E.  102 

I.  L.  E.  7  All.  542 

I.  li.  E.  8  Calc.  203 

L  li.  E.  13Bom.  458 

L  I..  E.  21  Calc.  526 

POWEE  OF  APPOINTMENT. 

See  Court-fees  Act,  Sch.  I,  Art.  11. 

1.  L.  E.  25  Mad.  515 

See  Will — Construction. 

I.  li.  E.  4  Calc.  514 
I.  li.  E.  18  Bom,  1 

Will — Appointment  by 

general  bequest — Pouer  created  subsequently  to  the 
teill — Indian  Succession  Act  (X  of  186-5),  s.  78 — 
Civil  Procedure  Code  (Act  XIV  of  1SS2),  s.  527, 
case  stated  under.  A  general  power  of  appointment 
may  be  weU  exercised  by  a  will  executed  previously 
to  the  creation  of  the  power  and  that  too  by  a 
mere  residuary  gift.  Dinshaw  Soeabji  v.  Din- 
SHAW  SoRABji  (1907)       .     I.  L.  E.  31  Bom.  472 

POWEE-OF-ATTOENEY. 

See  Charge     .      I.  L.  E.  35  Calc.  854 

See  Evidence  Act,  ss.  85,  114. 

9  C.  "W.  N.  986 

See   Pardanashin    Woman — Execution 
of  Docxtment  by. 

I.  L.  E.  29  Calc.  744 

See    Practice — CniL    Cases — Probate 
AND  Letters  op  Administr.\tion. 

I,  L.  E.  16  Calc.  776 
I.  L.  E.  22  Calc.  491 
I.  li.  E.  21  Mad,  492 

See  Stamp  Act,  1879,  Sch.  I,  Art.  50. 
L  li.  E.  9  Mad.  146  ;  358 
L  li.  E.  15  Mad.  386 

Construction     of     power — 


Poicer  to  sell  or  mortgage  ship.  In  construing 
power-of-attorney,  the  special  purpose  for  which  the 
power  is  given  is  first  to  be  regarded,  and  the  mo-t 
general  words  following  the  declaration  of  that  spe- 
cial purpose  will  be  construed  to  be  merely  all  such 
powers  as  are  needed  for  its  effectuation.  Where 
the  owner  of  a  ship  by  power-of-attorney  constituted 
the  master  his  agent,  and  authorized  him  to  raise  or 
borrow  upon  the  ship's  papers  such  sums  of  money 
as  he  should  deem  necessary  for  the  repair  of  the 
ship,  "  and  to  act  in  the  premises  as  fully  and  effec- 
tually to  all  intents  and  purposes  as  I  might  or  could 
do  if  personally  present."  In  a  suit  for  the  amount 
of  a  mortgage-bond  upon  the  ship  executed  by  the 
master  : — Held,  that  the  master  had  no  authority  to 
sell  or  mortgage  the  ship.  Judah  v.  Addi  Raja 
Queen  Bibi         ....      2  Mad.  177 

2.  Power   to  refer  to 

arbitration.  T,  having  frequent  occasion  to  prose- 
cute and  defend  suits  in  different  Courts  and  being 

14  E  2 
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unable'to  give  his  personal  attention  to  them,  exe- 
cuted a  power-of-attornej^  in  S's  favour,  whereby  he 
authorized  S  to  watch  the  cases  on  his  behalf,  to 
appoint  any  pleader  or  mooktear,  to  receive,  after 
giving  a  receipt  for  the  same,  any  money  deposited 
for,  and  due  to,  him  from  the  Courts,  to  act  on  his 
behalf  in  cases  of  dakhil-kharij,  and  obtain  the  entry 
of  his  name  after  getting  the  names  of  other  per- 
sons expunged,  to  purchase  villages  with  the  money 
due  under  decrees,  to  file  on  his  behalf  receipts, 
acquittances,  raji-namahs,  and  other  documents, 
and  to  get  back  deeds  and  decrees  and  give  receipts 
and  acquittances.  Held,  that  the  terms  of  the 
power-of-attorijey  did  not  authorize  S  to  refer 
questions  to  arlaitration.  Thakoor  Pershad  v. 
Kalka  Pershad        ,         .         .         6  N.  W.  210 

3. Power  to  sue  given 

to  an  agent,  extent  of — Vakil,  Reasonable  remu- 
neration to,  nnder  such  poicer.  A  mere  power  to  sue 
does  not  authorize  an  agent  to  do  more  than  employ 
a  vakU  on  the  terms  of  paj-ing  him  a  reasonable 
remuneration.  Keshay  Bapuji  v.  Narayax  Sham- 
RAV  .  .  .  ,  I.  L.  R.  10  Bom.  18 
Authority  to  enter 


into  special  agreement  ivith  vakil — Agreemcivl  to 
remunerate  according  to  proportion  recovered.  The 
defendant,  on  behalf  of  her  minor  son,  gave  to  S  M 
a  power-of-attorney  by  which  she  authorized  S  31, 
' '  for  her  and  in  her  name  and  on  her  behalf  to 
appear  in  or  sue  or  defend  ....  any  suit, 
appeal,  or  special  appeal,  .  .  .  and  to  act  in  all 
such  proceedings  in  any  way  in  which  she  might,  if 
present,  be  permitted  or  called  on  to  act."  Held, 
that  the  above  power  did  not  authorize  *S  J/  to  enter 
into  a  special  agreement  with  a  vakil,  under  which 
the  vakil  (in  an  appeal  which  he  was  employed  to 
conduct  for  the  defendant  on  behalf  of  her  minor 
son)  was  to  receive  for  his  services  a  minimum 
reward  of  K4,CUt!,  and,  in  cases  of  success,  a 
reward  proportional  to  the  amount  awarded  by  the 
Appellate  Court.  Rav  Saheb  V.  N.  Mandlik  v. 
Kamaljabai  Saheb  Nimbalkar       .   10  Bom.  26 

5.  Power   to    execute 


bond.  Under  a  power-of-attorney  executed  b}^ 
twenty  proprietors  of  a  joint  estate,  empowering 
their  general  manager  to  raise  loans  for  tlie  ])urposes 
of  the  estate  ujxjn  bonds,  and  to  sign  their  names  or 
his  name  in  their  behalf,  and  to  pledge  the  whole  or 
any  jjart  of  the  estate  by  such  bonds,  the  attorney 
executed  a  bond  on  behalf  of  three  of  the  pro- 
prietors. Held,  that  under  the  power-of-attorney 
the  manager  was  not  authorized  to  execute  a  bond 
on  behalf  of  any  one  or  more  of  the  proprietors 
making  him  or  them  responsible  for  the  whole 
money  borrowed  to  the  exclusion  of  the  rest. 
Held,  further,  that  in  a  suit  upon  a  bond  so  executed, 
the  plaintiffs  were  not  entitled  to  rely  upon  the 
general  power  which  the  manager  might  have, 
as  the  manager's  authority  must  be  considered 
as  strictly  confined  to  the  terms  of  the  power- 
of-attorney.  BuDH  Singh  DcDHrEiA  i'.  Dexexdra 
Nath  Saxcul  .         .         .     11  C.  L.  R.  323 


POWER-OF-ATTORNEY— cojj^rf. 

Act,  s.  25.  A  mooktearnama  empowering  the  mooi 
tear  to  execute  bonds  in  lieu  of  former  debts  does  no 
authorize  the  mooktear  to  execute  a  bond  to  secure . 
debt  already  barred  by  limitation.  Where,  however 
a  suit  is  brought  upon  a  bond  executed  to  secure  i 
former  debt,  it  must  be  shown  by  the  person  alleg 
ing  it  that  such  debt  was  barred.  Hublal  Sukui 
V.  PvAM  GoTi  Dey  Roy    .         .      11  C.  L.  R.  58! 

Mooktearnama- 


Authority  of  agent — Power  to  make  gift.  A  mook 
tearnama  merely  gave  the  mooktear  power  to  gran 
ticca  ijara  leases  and,  when  advisable,  to  sell,  mort 
gage,  and  make  gift  of  the  whole  or  portion  of  thi 
property  of  the  principal.  Held,  that  the  mooktea: 
had  no  po\ver  to  create  a  permanent  tenure.  Th( 
power  of  making  a  gift  given  by  the  mooktearnam; 
authorized  the  mooktear  formally  to  execute  a  deec 
of  gift  only  when  the  disposing  power  had  beei 
exercised  by  the  principal.  Tyebunxessa  v 
Kaxiz  Fatima         .         .         .     13  C.  L.  R.  24'i 

8. Poiver   to  dispos< 

of  property — Authority  to  pledge.  A  power-of 
attorney  authorized  the  holder  "  to  dispose  "  o: 
certain  property  in  any  way  he  thought  fit.  Held, 
that  the  holder  of  such  power  had  no  authority  tc 
mortgage  the  property.  A  power-of-attorney  musl 
be  construed  strictly.  Malukchaxd  bix  Gyaxmai 
V.  Shax  Moghax  Vardraj  I.  L,  R.  14  Bom.  590 


9. 


Power  to 

negotiable    securities. 


sell 
The 


endorse,    and    assign 

payee  of  promissory  notes  of  the  East  India  Com 
pany,  by  a  power-of-attorney,  authorized  his  agents 
at  Calcutta  to  "  sell,  endorse,  and  assign  "  the  notes. 
These  notes  were  transferable  by  endorsement  pay- 
able to  bearer.  The  agents,  in  their  character  of 
private  bankers,  borrowed  money  of  the  bank  of 
Bengal,  offering,  as  security,  these  promissory  notes. 
The  Bank  made  the  advance,  and  the  agents  en- 
dorsed the  notes,  such  endorsement  purporting  to  be 
as  attorney  for  their  principal,  and  deposited  them 
witli  tlie  Bank,  by  way  of  collateral  security  for  their 
personal  liability,  at  the  same  time  authorising  the 
Bank,  in  default  of  payment,  to  sell  the  notes  in 
reimbursement  of  the  advances.  The  agents  after- 
wards became  insolvent,  and  default  having  been 
made  in  payment,  the  Bank  sold  the  note.■^  atid 
realized  the  amount  of  their  loan.  Held,  that  the 
endorsement  of  the  notes  by  the  agents  of  the  payee 
to  the  Bank  was  within  the  scope  of  the  authority 
given  to  them  by  the  power-of-attorney,  and  that 
the  payee  could  not  recover  in  detenue  against  the 
Bank.  The  rule  laid  do\^n  in  the  case  of  G'/Wjfc, 
Cubit t,  3  B.  <fc  C.  466,  and  Doivn  v.  Hailing^  4  M 
ct-  C.  330,  that  the  negligence  of  a  party  taking*' 
negotiable  instrument  fixes  him  with  the  defectivi 
title  of  the  party  passing  it,  observed  upon,  and 
those  cases  declared  to  be  no  longer  law.  Baxk 
Bexgal  v.  Macleod         .         .        5  Moo.  I.  A, 

Bank  of  Bexgat.  v.  Fagax    .    5  Moo.  I.  A. 


10. 


Power  to  sell  tfi 


6. 


J\Iooki  ear  7ia  ma- 


Execution  of  bond  to  secure  barred  debt — Contract 


mortgage.  Under  a  power-of-attorney  containingf 
clause  emi^owering  ^4  to  sell  or  mortgage  the  donOTl 
property  for  the  payment  of  his  debts,  ..4  executeda 
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simple  money-bond  to  one  of  the  donor's  creditors 
for  payment  of  the  sum  due  and  interest.  Held 
that  the  act  was  extra  vires,  and  did  not  bind  the 
donor.     PooRKA     Chuxder    Sex    v.     PsosrrxNo 

COOMAK  DaSS 

I.  L  E.  7  Calc.  253 :  8  C.  L.  R.  433 
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11. 


Principal  and 
and  transfer  " — 
<fr  Co.  having 


ageni—'^  Purchase,  sell,  endorse. 
Meaning  of  "  Potver  to  selV  N  <v  uo.  navmcr  £ 
jcmt  and  several  power-of-attomey  from  the  plaSit- 
iff.  authorismg  them  "to  purchase,  sell,  endorse, 
incl  transfer  for  the  plaintiff,  and  in  the  plaintiff's 
larue  and  on  the  plaintiff's  behalf,"  all  shares  stand- 
n-  m  his  name  in  the  books  of  any  public  company 
'  lety  entered  into  a  contract  embodied  in 
at  and  sold  notes,  agreeing  to  sell  bv  order  and 

An?V         *  ^''-  *°  *^^  defendant,  twenty-five 

>UJ1  Cotton  shares,  and  agreeing  to  buy,    by 

mer  and  for  account  of  N  <b  Co.,  from  the  defend- 

^ll.l'^-T^'^^^  -^'"^'  ^^"U  C<^tton  shares  in  three 
onths^  time  at  an  advanced  rate;  the  bought  and 
^d  notes  bearing  the  same  date  and  beTn-  one 
^nsaction      The  transfer  deeds  were  signed  bv  a 

lamtiff  and  A  ^  Co.  received  the  purcha^-money 
the  shares.  Previous  to  the  time  fixed  for  the 
Je  of  twenty-five  Muir  Mill  Cotton  shares  hi  the 
^fendant  to  Ad-  Co.,  the  latter  became  insolvent 
he  plamtiff  then  brought  a  suit  to  recover  the 
^res  from  the  defendant.  Held,  by  G.^rM,  C.J 
At  the  transaction  between  .V.  I-  Co.  and  the 
Jndantwasnot  justified  by  the  power-of-attor- 
y,  the  contract  not  having  been  entered  into  "  for 

?),i?  .t     "  ^°'^  ^  *^^  °^°^«  of  the  plaintiff  " 
thm    the  meaning  of  the  power  ;  and  that  the 

tnsaction  was  either  an  actu^  loan  or  a  trfn^ic- 
'D    m    the   nature   of  a  loan  for  the  purpose  of 

>k  no  titie  to  the  shares  for  two  reasons,  viz     (i) 
tanj   a    power  to  seU  is  only  a  power  to  sell  in 
ordinary  course  of  business,   i.e.^for  a   money    [ 

Er'  SL  fK''"'t'*''^''^^^"*>'«ftl^^defendani 
mg   that  the  shares    were  sold  to  him  under  a    ' 

IT'  f/^^  '^^*  ^  P^^^  ^^^  P"^«  to  the  plaintiff    * 
his  attorney.     Jumxa  Doss  r.  Eckford  ! 

I.  L.  R.  9  Calc.  1 


—   Meaning  of  the 


a. 

^if,e.^.     Tf^ gave  to  ^  and  5  a  power-of-attomey 
^onzmg  them  jointly  and  severally  to    '17,1 

« Jnth     .t-  ''''P°'"  ^^'  ^^*^^'  ^«^J  transfef,^' 
.ngst  other  things,  certain  Government  securiti;s 

fcS  o^mo^OOO  ^  P^'f  ^i  ^^^  securitSl^' 
wvance  of  H19,000,  and  at  the  same  time  exe- 
da promisson-  note  for  the  amount  of  the  loan 
^missory  note  being  signed  S^  as  atto^ey 

L  h^A  ^'lu^n^  *°  T""''^'  the  Government 
nty  held,  in  the  Court  below,  that  the  power- 
m  S.T  f  ^^'«°t'y  .ride  to  cover  the  trans- 
bnt  tL/?K  *f  °^^^tion  was  a  fraud  on  the  part 
but  that  the  transferree  (the  defendant)  had  no 
faiStlS"  t'^''^'  ^°d  therefore  the  plaintiff  was 
MOtitled  to  succeed.  Held,  on  appeal  ner 
«.  ^.-(i)  That  the  words  of  the  poweTw;re^o 
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^J^^  f -'^'junctively,  and  the  powers  conveyed  by 
mZf'  ""''"  "^  ^  *^^*^^  ^^  io»"t  and  severah 
t  t^v^?:  supposmg  the  word  "  negotiable  "  to 
be   applicable   to    transactions    ^ith    Government 
securities  (which  was  doubtful),  and  thaSSoy- 
emment  secunties  stood  in  the  same  position  Is 
ordmaiy  commercial  notes,  the  word  "  Se^o  Se  '' 
did  not  authorize  5  to  do  more  than  put  the=Govem. 
ment   secunties  in  the  market,  or  to  put  theml^ 
circulation  in  the  ordinary  way  in  which  such  a 
tmn.action    takes    place    in    the    market,    and    if 
necessary-  to  endorse  them  in  the  name  of  W;   ii 
that  the  loan,  which  was  the  principal  transact  on 
th^fleW  n"°'',?'"  "''  »— ^e  unauthorizS: 
ecuritr  « V  r"'"^  r*  '''"™  *^«  Government 

^    loan  he  n;.A         ""?  ^^^'Po^'ted  as  security  for  the 
whet'hr^  >>  7'"fJ^'^'°  ^^'  precaution  to  Ascertain 

I    tTon       P       n^  authority  to  enter  into  that  transac- 
tion     Per  Garth,   C.J.— That   although,   on   the 

^loo.  J.  A.  -J,     a  power  to  negotiate  Government 
_    secunties  would  authorize  the  negotiation  of  Gov- 

tSeTtn'T"'''''^'''u'^-''°^P'«^'?«'  y^^  "'^as  en- 
titled to  a  decree  on  the  ground  that  A  and  B  had 

no  power,  under  the  power-of-attomev.  to  borrow 

Tfen^l'  '".  *^'  °'°^'  °^  "''^"^l  that  therefore  thi 
i    defendant  was  not  entitled  to  retain  the  security 

'    promVo''    '^^'w'°'^    '"-•'    *^«    Government 
,    promi..ory  note).  W  atsox  v.  Joxmexjoy  Coovdoo 

I.  L.  R.  8  Calc.  934 

re<?ard'?rtl*''  '^'  Pfyy  Council  -.-Held,  that,  with 
,    regard  to  the  general  objects  of  the  power,  B  had 
!    under ,,  no  authority  to  pledge,  and  that  the  lender 
,    of  the  money  acquired  no  title  to  the  note  as  asainst 
'    as  Vw  ^  Po^ver^of-attoi-ney  was  not  in  the  same'  form 
[    a.  that  n  the  Bank  of  Bengal  v.   Macleo<l.  5  Moo. 
I     ,    /•  /'  ^nd    BanJ:   of    Bengal   v.  Pagan.  5  Moo. 
1.  A.  ,/,  not  containing,  in  express  words,  power  to 
j    mdorse     Had  it  done  so,  the  question  would  have 
.     been  whether  there  was  anything  to  prevent  it  from 
,     being  a  power,  in  the  discretion  of  the  donee  of  it,  to 
,    mdorse  the  note,  and  convert  it  into  one  payable  to 
,     bearer,  whenever  he  thought  fit  to  do  so,  "for  any 
purpose.     It  was  not  laid  down  in  the  judgment  ii 
those    cases    that  the  words    used  in  a    power-of- 
attornev.  to  express  its  objects,  are  always  to  be  con 
strued  disjunctively,  though  they  may'  be  so  con- 
stnied  ;  and  there  is  no  reason  why  a  rule  of  con- 
strue ion,  mtended  to  aid  in  arriving  at  the  menn- 
ng  of  the  parties,  should  not  be  applied  in  constru- 
ing   a    power-of-attomev  as  much   as    any   other 
document.     Joxmexjoy  Cooxdoo  r.  Watsox 

I.  Ii.  R.  10  Calc.  901 
13. ^ 

attorney  contained,  amongst  others,  th^e^'^^^wer 
to  sell  and  convert  into  money  ^-  the  goods  electa 
and  things  belonging  to  "  the  principal  ^.-Held.  that 
the  word  things  '  in  the  power  included  mortaaaj 
as  being /7u«^^  m  action,  there  bein^  nothincr  in  the 
deed  which  suggested  that  the  things  were  to  b^ 
limited  tochoses  in  possession  and  nSt  to  chases  in 
action^  Held  {urther,  that  the  mortgages  wer^ 
capable  of  bemg  transferred  by  the  attorney  Ir, 
re  Dawson  db  Jenkin's  Contract,  11904],  2  Ch.  219 
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referred  to.  An  executrix  is  not  competent  to 
exercise  the  power  of  sale  given  by  statute  or  will 
by  an  attorney  :  there  is  no  distinction  between  a 
power  given  by  statute  and  a  power  given  by  a 
will.  A  power-of -attorney,  in  so  far  as  it  delegates 
to  an  attorney  poM-er  to  exercise  the  discretion 
vested  in  an  executrix,  is  void.  But  where  the 
executrix  granting  the  power  was  actually  present 
when  certain  deeds  of  transfer  were  executed  and 
her  attorney  had  consulted  her  in  all  the  dealings 
and  she  approved  of  the  same,  and  thereafter,  the 
attorney  executed  the  documents  under  her  appro- 
val and  where  the  documents  executed  did  not 
express  whether  they  were  executed  under  a  power 
given  in  -nTiting  or  under  verbal  instructions  : — 
Held,  that  the  case  fell  within  the  legal  maxim  of 
ut  res  magis  valeai  quam  jjereuf  and  that  it  must  be 
taken  that  the  attorney  executed  the  document 
under  the  express  verbal  authority  given  to  hun 
by  the  executrix  principal.  Jogendba  Thunder 
DuTT  V.  Apurna  Dassi  (1908)  .  13  C.  W.  N.  1191 

X4. Principal  and  agent — Bank 

manager  acting  as  private  agent— Transaction  for 
benefit  of  Bank.  A,  being  in  uncontrolled  manage- 
ment of  the  National  Bank  in  Calcutta  and  pur- 
porting to  act  under  a  power-of -attorney  intended 
to  be  "given  to  him  in  his  private  capacity,  but 
addressed  to  him  as  "  acting  manager  of  the 
National  Bank  "  by  B,  a  constituent  of  the  Bank, 
without  drawing  any  cheque  on  B's  account,  and 
simply  by  means  of  transferring  in  the  books  of  the 
Bank  R15,000  from  B"s  deposit  account  A^ith  the 
Bank  to  the  account  of  one  C  who  was  indebted  to 
the  National  Bank,  purported  to  make  an  advance 
of  B15,0('0  from  B  to  C,  whereas,  in  fact,  the  real 
transaction  amounted  only  to  transferring  the  lia- 
bility of  C  to  that  extent  from  the  Bank  to  B. 
Held,  that,  so  far  as  this  transaction  was  concerned, 
A  could  not  divest  himself  of  his  character  of  Bank 
manager,  and  that,  acting  as  the  agent  of  both 
parties,  he  acted  to  the  prejudice  of  B  and  to  the 
advantage  of  the  Bank,  and  that  there  was,  in  fact, 
a  breach  of  his  dutv  to  B  to  \^•hich  the  Bank  was  a 
party.  Held,  also,  that  A  was  not  able  under  the 
power-of-attomey  to  bind  B  by  consenting  to  any 
dealings  by  the  Bank  or  C  Mith  goods  in  the  Bank  s 
godowns  which  would  prejudice  B.  Beer  v. 
National  Bank  of  India     .         .     19  W .  R.  67 

15.  . Stamp  law — Operation  of  power 

confined  to  British  India— Stamp  Act  (I  of  1S79), 
s.  5.  It  is  not  necessary  for  the  Courts  in  India 
to  consider  whether  a  power-of-attomey  issued  in 
England,  but  which  is  intended  to  operate  in 
British-  India,  complies  with  the  fiscal  require- 
ments of  the  stamp  laws  in  England.  It  is  suffi- 
cient if  such  power-of-attomey  is  stamped  acoordmg 
to  the  stamp  laws  of  British  India.  Bristotv  v. 
Sequeville,  5  Ex.  275,  and  James  v.  Catherwood, 
3  D.  <L-  B.  190,  followed.  Clegg  v.  Lemj,  3  Camp. 
166,  not  followed.  Semble :  If  such  a  power-of- 
attomey  was  intended  to  operate  in  England,  as 
well  as  in  British  India,  it  would  not  be  invalid, 
so  far  as  it  was  intended  to  operate  in  British  India, 
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because  the  requirements  of  the  stamp  laws  in 
England  had  not  been  fulfilled.  It  would  be 
sufficient  if  it  complied  with  the  requirements  of  the 
Indian  law.     In  the  goods  of  McAdam 

I.  L.  R.  23  Cale.  187 

16.    —    Identity,    affidavit     of— 

Notary  Public — Adm  inistration — Affidavit — Evi- 
dence Act  {I  of  1S72),  ss.  85  and  114— Presumption 
of  regularity — Rules  and  Orders  of  the  High  Court  of 
Calcutta — Rule  74S — Direction  of  Court  in  particular 
case  to  reqiiire  further  eviderice  of  identity.  On  an 
application  for  grant  of  letters  of  administration 
-nith  copy  of  the  will  annexed  to  the  constituted 
attorney  of  the  sole  executor  of  deceased  : — Held, 
that  s.  85  of  the  Evidence  Act  is  mandatory.  In 
the  case  of  a  document  purporting  to  be  a  power-of- 
attomey  and  to  have  been  executed  before  and 
authenticated  by  a  Notary  Public,  the  authentica- 
tion of  the  Notary  is  to  be  treated  as  the  equivalent 
of  an  affidavit  of  identity  of  the  executant,  and  no 
affidavit  of  identity  is  necessary.  In  any  particular 
case,  if  the  Court  is  not  satisfied,  it  may,  under 
Rule  748  of  the  Rules  and  Orders  of  the  High  Court 
of  Calcutta,  require  further  evidence  of  the  verifica- 
tion of  the  power-of-attomey.  In  the  Goods  of 
Mylne  (1905)  .         .     I.  li.  R.  33  Calc.  625 

17. Registration — Charge  on  im- 
moveable property — Registration  Act  (III  of  1877),  ss. 
17,  21,  49,  80— -Non-compliance  with  provisions  of 
Registration  Act.  Where  a  power-of-attomey  pur- 
porting to  create  a  charge  on  immoveable  property 
did  not  sufficiently  describe  the  property,  and  was 
stamped  and  registered  as  a  power-of-attomey,  and 
entered  in  Book  IV  (the  Miscellaneous  Register)  :— 
Held,  that  the  document  was  not  registered  in  ac- 
cordance with  the  provisions  of  the  Registration 
Act,  and,  therefore  could  not,  under  s.  49  of  the- 
Act,  affect  any  immoveable  property  comprised 
therein.  Najibulla  Mulla  v.  Nasir  Mistri,  I.  L.  R. 
7  Calc.  196,  referred  to.  Indra  Bibi  v.  Jaijj 
Sirdar  Ahiri  (1907)  .  I.  L.  R.  35  Calc  854 
s.c.  12  C.  W.  N.  316 


POWER     OF 
MISTAKE. 


COURT     TO    RECTIFY 

Power     of     Court     to 


correct  its  own  mistake — Inherent  power — Amend- 
ment of  sale  certificate-^Sale  certificate  including  » 
property  not  sold — Civil  Procedure  Code  [Ad  XIV 
of  1882),  s.  244.  A  Court  committing  a  blunder  has 
power  to  rectify  it  of  its  omti  motion.  Wherft 
two  properties  were  advertised  for  sale  and  one  pro- 
pei-tywas  sold,  but  the  sale  ceriificate  included 
both  the  properties  and  the  purchaser  got  posses- 
sion of  both  -.—Held,  that  the  Court  had  inherent- 
po-i\er  to  rectify  the  mistake  by  amendmg  the^ 
sale  certificate  and  to  direct  that  the  delivery  of 
possession  of  the  second  property  be  cancelled. 
That  the  matter  would  also  come  under  s.  24  of 
the  Civil  Procedure  Code,  the  question  being  one- 
between  the  decree-holder  and  the  judgment-debtor, 
and  relating  to  the  satisfaction  or  discharge  of  tha^ 
decree.  Gobinda  Chandra  Chanda  t'-  Abhoy 
Charan  Bacchi  (1908)        .      12  C  W.  N.  1027 
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POWER  OF  DISPOSAIi. 

See  Stbidhan     .  I.  L.  B.  30  Bom.  229 
POWER  OF  SAIiE. 

5ee  Mortgage — Coxstkuction-  of  Mort- 
gages   .         .    I.  L.  R.  16  Bom.  303 
I.  li.  R.  13  AIL  28 
I.  li.  R.  17  Bom.  425 
I.  li.  R.  20  Bom,  296 
I.  L.  R.  21  All.  4 

See  Mortgage — Power  op  Sale. 

See  STAiip  Act,  1879,  Sch.  I,  Art.  44. 

L  li.  R.  21  Calc.  241 

PRACTICE. 

Col. 

1.  Civil  Cases — 

AccocrxT       .....  9658 


Adjournment 

Admtsistration  Sutt 

Admibalty  Court 

Afftdavits  . 

Appeal 

Applicatiox  After  Refusal 


9659 
9659 
9660 
9660 
9663 
9668 


Applicatiox  by  Pep.sox  not  Party 

TO  Suit  .....  9668 
Arbitration  ....  9668 
Attachment,  ExiaiPTioN  from     .  9669 

Causelist 9669 

Certificate  of  Sale      .         .         .  9669 
Commission  .....  9670 

Commissioner     for     taking    Ac- 
counts     .....  9670 

Consent  Decree  ....  9672 

Costs 9672 

Counsel       .....  9672 

Counsel's  Fees    ....  9673 

Court  Fees  ....  9673 

Courts  op  Justice         .         .         .  9673 

Damages,  Assessment  of       .         .  9674 

Decision  op  Single  Judge     .         .  9674 

Erroneous  Judgment  .         .         .  9674 

Evidence     .....  9675 

execltion  of   decree,  applica- 
TION for    .  .  .  .  .   9675 
Execution  op  Deed       .         .         .  9676 
Execution  Proceedings        .         .  9676 
Ex  parte  Decree  or  Oedrr        .  9677 

extr.iordinarv  jurisdiction     of 
High  Court,  Application  in       .  9677 

Fbaud 9677 

Fund  in  Coubt     ....  9678 
High  Court  Jurisdiction    .         .  9678 


PRACTICE— con/i. 

Col. 
1.  Civil  Cases — contd. 

Inspection    and    Production    of 
Documents        ....  9678 

Interrogatories  .         .         .   9681 

Issues 9682 

Leave  to  sue  or  defend        .         .  9682 

Lunatic 9683 

iliNOR  Co-parceners  .  .  .  9684 
Motions  .  .  .  .  .  9684 
Next  Friend  ....  9685 
non-.appearance  of  plaintiff  .  9685 
Notice,  Re-issue  of  .  .  .  9686 
Objections  .....  9686 

Omission  to    Argue  Question  of 
Law 96S6 

OPExaNo  Case  for  Defendant        .  9687 

Orders 9687 

Paper-books         ....  9687 

Parties 9689 

Payment  out  of  Money  deposited 
IN  Court 9691 

Plaintiff     .....  9691 

Pleader,  Appearance  OF       .         .  9691 

Pleader's  Fees    ....  9692 

Possession  of  Land       .         .         .  9692 

Probate  and  Lettepjs  of  Adminis- 

TEATION     .....    9692 

Record,  Documents  forming         .  9695 

Redemption  ....  9695 

Reference  to  High  Court    .         .  9696 

Reference  to  Registrar      .         .  9696 

Remand 9696 

Report  of  Registrar    .         .         .  9697 

Review 9697 

Revision 9698 

Revival  of  Suit  ....  9698 

Rule  to  Show  Cause    .         .         .  9699 

Rulings  of  High  Court         .         .  9699 

Sale  by  Receiver  .         .         .  9699 

Sale  by  Registrar        .         .         .  9699 

Security  for  Costs       .         .         .  970(^ 

Settino  down  Case  for  Hearing  .  9701 

Small  Cause  Court  Cases      .         .  9701 

Stay  of  Proceedings    .         .         .  9702 

Summons  for  Directions       .         .  9703 

Test  Case 9703 

Testamentary  Matters         .         .  9704 

Translation  of  Papers  .         .  9704 
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PR  A-CTlCE—contd. 

Col. 

1.  Civil  Cases — condd. 

Transfer  of  Case  .         .         .  9704 

Transmission  of  Documents  .  9704 

Vakil  and  Counsel       .         .         .  9704 

Withdrawal  of  Suits  or  Appeals  9705 

Witness,  Expenses  of  .         .  9705 

2.  Criminal  Cases — 

Adjournment  ....  9705 
Affidavits  .....  9706 

^  Appeal 9706 

Approvers  .....  9706 
Caution  to  Accused  .  .  .  9706 
Evidence,  Mode  of  Recording  .  9707 
Judgments,  Copies  of  .  .  ,  9707 
Petition  for  Bail  .  .  .  9707 
Record  in  Sessions  Cases  .  .  9707 
Reference  to  High  Court    .         .  9707 

Revision 9708 

Rule  to  show  Cause  .  .  .  9708 
Sentence  .....  9709 
Sessions  Trials  ....  9709 
Signature  OF  Magistrate  .  .'9710 
Stay  of  Proceedings    .         .         .9710 

Transmission  op  Record  to  High 
Court 9711 

Undefended  Accused  .         .         .9711 

See  Abatement  of  Appeal. 

I.  li.  K.  27  Mad.  588 

See  Administration  Bond. 

10  C.  W.  N.  673 

See  Admissibility  of  Evidence. 

9  C.  W.  K".  Ill 
See  Appeal,  Admission  of. 

I.  L.  R.  36  Calc.  385 

See  Appeal— Notice  .  13  C.  W.  N.  142 

See  Appeal  to   Privy  Council — Prac- 
tice AND  Procedure. 

See  Appellate  Court  .  11  C.  W.  N".  732 
I.  L.  R.  35  Calc.  538 

See  Arbitration  .  I.  L.  R.  33  Calc.  498 

See  Bombay  Civil  Courts  Act,  s.  16. 

I.  L.  R.  33  Bom.  371 

See  Burden  of  Proof. 

10  C.  W.  N.  985 

See   Civil    Procedure    Code,  1882,  ss. 
26,  179,  180     .  I.  L.  R.  32  Bom.  599 

See  Civil  Procedure  Code.  1882,  s.  28. 
I.  L.  R.  31  Bom.  516 
I.  li.  R.  33  Bom.  293 
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See  Civil  Procedure  Code,  1882,  s.  198. 
I.  L.  R.  30  Bom.  455 

See  Civil  Procedure  Cede,  1882,  s.  204. 
I.  L.  R.  26  All.  234 

See  Civil  Procedure   Code,     1882,    ss. 
371,  596     .         9  C.  W.  N.  369 ;  370 
See  Civil  Procedure  Code,  1882,  s.  526. 

I.  L.  R.  33  Calc.  757 
See  Civil  Procedure  Code,  1882,  s.  539. 
I.  li.  R.  30  Bom.  603 

See  Civil  Procedure  Code  (Act    V    of 
1908),  0.  VI,  R.  17. 

I.  li.  R.  33  Bom.  644 

See  Civil  Procedure  Code,  1908,  s.  2. 

I.  li.  R.  31  All.  545 

See  Commission   .  I,  L.  R.  35  Calc.  28 

I.  li.  R.  36  Calc.  566 

See   Criminal   Procedure   Code,    1898, 

ss.  206  et  seqq.  .   I.  L.  R.  26  All.  564 

See  Criminal    Procedure    Code,  1898, 

s.  439  .  .  I.  li.  R.  30  All.  116 

I.  li.  R.  32  Bom.  162 

See  Custom         .      I.  L.  R.  30  All.  311 

See  Deposition  of  Witnesses. 

I.  li.  R.  36  Calc.  955 

See  Evidence  .     I.  L.  R.  33  Calc.  1345 

See  Evidence  Act  (I  of    1872),  ss.  4,  32, 
90     .  .  .  I.  L.  R.  26  All.  581 

.See  Execution     I.  L.    R.  29  Bom.  79 

-See  False  Charge. 

I.  L.  R.  29  All.  587 

See  Ground    op    appeal. 

9  C.  W.  N.  636 

See  Guardians  and  Wards  Act,  ss.  47, 

48         .         .1.  li.  R.  31  Bom.  590 

See  High  Court  Rules. 

I.  li.  R.  32  Bom.  262  ;  428 
See  Hindu  Law      .         10  C.  W.  W.  95 

See    Hindu    Law — Rever-sioners — Ad- 
ministration Suit  by. 

I.  li.  R.  29  Calc.  260 

See  Insolvency  .  I.  L  R.  36  Calc.  512 

9  C.  W.  N".  221 

Sec    Insolvency    Act    (11    &    12  Vict., 
c.  21). 

See  Interest  .         .     10  C.  W.  N".  884 

See  Jurisdiction. 

I.  L.  R.  32  Calc.  796 

See  Legal  Practitioners'  Act,  s.  36. 
I.  L.  R.  31  All.  59 

See  Letters  of  Administration. 

I.  L.  R.  34  Calc.  706 

See  Letters  Patent,  cl.  12. 

I.  Ii.  R.  30  Bom.  384 
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See  LnciTATiox,  Plea  of. 

L  L.  B.  34  Cale.  941 

See  LiMiTATio:s  Act.  1877,  s.  5. 

L  li.  R.  30  Bom.  329 

See  MzsxE  Pboftts — Assessment  ix 
ExEcmoK,  AXB  Sots  for  Mesne 
Pboftts    .        I.  L  B.  28  Calc.  242 

See  Minors        .     I.  L.  B.  34  Calc.  83 

See  Official  Assignee. 

I,  li.  B.  36  Calc.  990 

See  Partition    .  I.  Ij.  B.  36  Calc.  762 

See  Partition  Act  (IV  of  1893).  s.  2. 

I.  Ij.  B.  32  Bom.  103 

See  Partition  Act  (V  of  1897;  IV  of 
1893). 

See  Partnership. 


See  Pleadings 


I.  L.  B.  28  Bom  176 
I.  L.  B.  26  All.  331 


See  Privt  Coxtncil  Appeal. 

L  L  B.  36  Calc.  653 

See  Privy  Cottncil,  Practice  of. 

See     Probate — Of     wh-\t     Docttments 
GRAN-TED   .         I,  Ij.  B.  29  Calc.  311 

See  Procedltie. 

See  Prosecution  I.  L.  B.  35  Calc.  114 

See  Receiver  .    L  L.  B.  34  Cale.  336 
I.  li.  B.  36  Calc.  52 

See  Receiver.  New  Trial.  Remand. 

I.  L.  B.  32  Cale.  276  ;   339 ;  1069 
I.  Ij,  B.  30  Bom.  250 

See  RESTrrmoN  of  Conjugal    Rights. 
I.  L.  B.  34  Calc.  352 

S^e  Sanction  fob  PROSEcmoN. 

I.  L.  B.  34  Cale.  848 

See  Small  Cause  Coxtrt — 

MoFussiL — Practice  and  Procedure. 

Presidency  Towns — Practice      and 
Procedure. 

See  Small  Cause  Court,  Mofussil. 

I,  Ii.  B.  30  Bom.  147 
See  Specific  Perfokmance. 

11 C.  W.  N".  946 

S-^e  Suit,  Restoration  of. 

I.  L.  B.  31  Calc.  150 
See  Tax-ation  .  I.  L.  B.  33  Calc.  827 
See  Transfer  .   I.  L..  B.  35  Cale.  457 

See  Trial  by  Jury. 

I.  L.  B.  31  Cale.  142 

See  Trust     .  I.  Ij,  B.  32  Calc.  143 

See  Will,  genuineness  of. 

13  C.  W.  K".  782 

See  Witness    .      I.  L  B.  36  Calc.  560 


TTLACTl(JE—<cn(d. 
api>eal — 


See    Trial — Alleging      or      Pleading 
Fraud  .  6  C.  W.  W.  787 

—  articled  clerk  to  attorney — 

See  Attorney        .         13  C.  W.  N.  402 

—  civil  cases — 

See   Administration — Contested      Le- 
gacies      .         .  6  C.  W.  H-.  321 
See  Costs — Special  Cases — Dn'OKCE. 

X  L  E.  28  Calc.  84 

consideration    of  question   out- 


side rule— 


See  Secxtrity  for  Good  Behaviour. 

6  C.  W.  H".  593 

—  criminal  cases — 

See  Appeal    in  Criminal  Cases — Prac- 
tice AND  Procedure. 

See  Joinder  of  Charges. 

I.  L  B.  25  Bom.  90 

probate  and  letters   of  adminis- 


tration— 

See  Probate — Opposition  to.  and  Re- 
vocation OF,  Gran-t    5  C.  W.  N.  377 

. receiver,  appointment  of — 

See  Receiver  .     I.  L.  R  28  Cale.  250 

rule  to  show  cause — 

See  Probate — Opposition  to,  and  R  e- 
vocATiON  OF,  Grant. 

5  C.  W.  N.  377  ;  383 


substitution   of    representative 

of  defendant— 

See  Mortgage  .         .  13  C.  W.  N.  787 


1.  CI\1L  CASES. 


1. 


Account — Xo  specific  direction  as 

to  accounts  in  the  decree — Court  cantwt  direc  t  accounts 
tobe  taken  before  the  Commissioner  when  parties  have 
arrived  at  an  agreement  after  the  decree — Appeal 
against  luch  an  order.  A  decree  of  the  High  Court 
on  the  Original  Side  contemplated  an  account  being 
taken  between  the  parties,  but  it  was  silent  on  the 
question  as  to  how  that  account  was  to  be  taken, 
whether  by  the  Commissioner  or  by  some  person 
selected  by  both  the  parties.  The  Court  of  fib-st  in- 
stance decided  that  where  a  direction  as  to  account 
oucht  to  have  been  incorporated  in  a  decree  when 
passed  it  was  competent  to  the  Court  at  any 
stage  of  proceedings  to  direct  necessary  inquiries  or 
accounts  to  be  made  or  taken.  Held,  on  appeal, 
that  as  some  account  was  taken  under  the  decree 
by  a  person  appointed  jointly  by  the  parties,  a 
new  agreement  had  come  into  existence  superseding 
the  decree,  and  the  Court  was  not  competent  to 
make  the  order  appealed  against.      An  appeal  lies 
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against  an  order  of  a  Judge  sitting  on  the  Original 
Side  if  that  order  decidefs  a  question  of  some  right 
between  the  parties.  Jehaxgir  Cowasji  v.  The 
Hope  Mills,  Limited  (1908) 

I.  L.  R.  33  Bom.  216 

2.  Adjournment — Failure  to  pro- 
cure sufficient  evidence — Costs.  A  plaintifE  failed  in 
an  ex  jxirte  suit  to  bring  forward  suflficient  evidence 
to  entitle  him  to  a  decree,  and  asked  for  an  adjourn- 
ment; in  order  to  obtain  further  evidence ;  the 
Court  granted  an  adjournment  on  the  terms  that  the 
plaintiff  should  bear  the  whole  costs  of  the 
hearing.     SHArKs  v.  Savage  I.  L,  R.  7  Calc.  177 

3.  -  Administration  smU— Further 

directions — Advocate-General — Bi/  co'nsent,  added  as 
party — Right  to  question  validity  of  legacies — Estop- 
pel— Laches — Stale  demand — Will — Khoja  Maho- 
medan  tvill — Gift  to  a  clasS' — Construction.  M,  a 
Khoja  Mahomedan,  died  in  1864.  By  his  will  and 
codicil  he  left  his  property  to  trustees  upon  trust, 
inter  alia,  to  pay  his  daughter,  L,  a  monthly  sum 
during  her  life,  and,  after  her  death,  to  x^ay  it  to  her 
children.  M's  residuary  estate  was  charged  in 
favour  of  certain  charitable  objects.  In  1868  the 
Advocate -General  commenced  a  suit  (962  of  1868) 
for  the  administration  of  M's  estate.  In  1869  L 
died,  leaving  four  children  svirviving  her.  In  1871 
a  decree  for  the  administration  of  i/'s  estate  was 
granted  to  R,  the  husband  of  L,  in  another  suit 
(370  of  1870).  In  1873  a  decree  for  administration 
was  passed  in  the  Advocate-General's  suit  (962  of 
1868).  By  the  decree  the  Advocate-General  was 
given  liberty  to  join  in  taking  the  accounts  and 
making  the  enquiries  directed  in  suit  370  of  1870. 
In  1899  the  Commissioner  made  his  final  report  in 
suit  370  of  1870,  to  which,  however,  exceptions 
were  filed.  In  1902  the  case  came  before  Tyabji, 
J.,  for  further  directions.  Up  to  this  date  the 
validity  of  the  gift  to  L's  children  had  not  been 
questioned  by  the  parties  and  the  Commissioner's 
report  was  based  on  the  assumption  that  it  was 
valid.  The  Advocate-General  was  now  by  consent 
of  the  parties  joined  as  a  co-defendant,  to  simplify 
and  regulaiize  the  suit.  He  thereupon  contended 
that  the  gift  to  L's  children  was  bad  as  transgress- 
ing the  rule  laid  down  in  the  Tagore  case  and 
claimed  that  the  fund  was  applicable  to  the  char- 
itable purposes  indicated  in  the  residuary  gift. 
The  Division  Court  ruled  that  the  Advocate-General 
was  not  entitled  at  this  stage  to  raise  the  point. 
Held  (reversing  Tyabji,  J.),  that  the  Advocate- 
General  was  not  precluded,  even  at  this  stage,  from 
questioning  the  validity  of  the  gift  to  L's  children. 
Where  the  accounts  actually  taken  and  completed 
in  one  suit  are  adopted  in  another,  the  ordinary 
practice  is  to  allow  the  result  of  those  accounts  and 
enquiries  to  be  questioned  in  the  suit  wherein  they 
are  adopted.  A  beneficiary  is  generally  taken  as 
sufficiently  represented  by  his  trustees  ;  but  this 
does  not  hold  good  where  the  contest  lies  between 
the  beneficiaries  themselves.  Held,  on  further 
hearing,  on  the  construction  of  the  Avill,  that  such 
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of  L's  children  as  were  in  existence  at  the  death  of 
the  testator  were  entitled  to  an  annuity  at  L's 
death.     Advocate-Genekal  v.  Karmali  (190.5) 
I.  L.  R.  29  Bom.  133 

4. Admiralty  Court — Consolida- 
tion of  salvage  claims — Civil  Procedure  Code,  1882 
— Rules  and  Regulations  under[Stat.  2  &  3  Will.  I V, 
c.  51 — Procedure.  On  an  application  by  the  im- 
pugnant  for  the  consolidation  of  three  separate 
salvage  claims  made  by  three  different  promovents 
for  salvage  services  rendered  by  them  : — Held 
(following  the  more  recent  English  practice),  that 
the  claims  should  not  be  consolidated  against  the 
will  of  the  promovents,  but  should  be  heard  one 
after  the  other  successively,  subject,  however,  to 
one  set  only  of  costs  being  allowed  to  them  in  the 
event  of  the  Court  finding  at  the  hearing  that  the 
application  for  consolidation  was  resisted  without 
suifieient  grounds.  In  such  a  case  (as  there  is  no 
procedure  for  such  an  application  prescribed  by  the 
Rules  and  Regulations  made  in  pursuance  of  2  and 
3  Will.  IV,  c.  51,  nor  any  procedure  for  consolida- 
tion in  the  Civil  Procedure  Code),  the  practice  of 
the  Court  of  Admiralty  in  England  ought  to  be 
followed  so  far  as  such  practice  can  be  applied  to 
this  country  by  analogy.  In  the  matter  of  the 
British  Sailing  Ship  ' '  Falls  of  Ettrick.  '  * 
The  ' '  Chusan  ' '  v.  Falls  of  Ettrick  ' ' 

I.  L.  R.  22  Calc.  511 

5.   Application      for 

consolidation  of  salvage  claims — Application  for 
commission  to  take  evidence  before  written  state- 
ments are  filed.  On  an  application  by  the  impugn - 
ant  for  the  consolidation  of  two  separate  salvage 
claims  made  by  two  different  promovents  for  sal- 
vage services  rendered  by  them  and  for  the  issue  of 
a  commission  to  examine  the  witness  of  the  impugn- 
ment de  bene  esse  • — Held,  that  it  is  within  the  dis- 
cretion of  the  High  Court  to  consolidate  the 
actions  without  regard  to  the  consent  of  the 
parties,  each  of  the  promovents  being  allowed  to 
appear  separately  through  their  own  attorney  and 
counsel.  Held,  further,  that,  though  no  written 
statements  had  yet  been  filed,  the  application  for 
consolidation  and  for  a  commission  to  examine  de 
bene  esse  was  not  premature.  In  re  the  "  Falls  of 
Ettrick,''  I.  L.  R.  22.  Calc.  511,  referred  to.  The 
''  Strathgarry,"  [1895'],  P.  D.  264,  followed.  In 
the  jnatter  of  the  "  Drachenfels."  "Retrie- 
ver "  v.  "  Drachenfels  "  .         .   3  C.  W.  N".  67 


6. 


Afl&davits — Entitling  affidavits. 


In  showing  cause  against  a  rule  nisi  for  a  manda- 
mus in  proceedings  under  the  Calcutta  Municipal 
Act  to  obtain  compensation  from  the  Justices,  the 
affidavits  should  be  simply  entitled  ' '  In  the  High 
Court."  The  affidavits,  though  wrongly  entitled, 
were  admitted.  Justices  of  the  Peace  for  Cal- 
cutta v.  Oriextal  Gas  Company 

8  B.  L.  R.  438  :  17  W.  R.  364 

7.  ■ Affidavit  on  ap- 
plication to  take  documents  out  of  Court.  An  affi- 
davit in  support  of  an  application  for  taking  docu- 
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ments  out  of  the  custody  of  the  Court  for  the 
purposes  of  another  suit  should  state  in  what  way 
they  are  material  to  that  suit.     Mollow,  Mabch  & 

Co.    V.    PeBBAT    CHtrSfDEB   SlXGH 

1  Ind.  Jiir.  N.  S.  283 


8. 


—   Affidavit  on  show- 


ing cause  against  motion  or  petition.  An  affidavit 
intended  to  be  used  to  oppose  or  show  cause  against 
a  motion  or  petition  is  filed  in  time,  if  filed,  on  or 
before  the  sitting  of  the  Court,  on  the  day  that 
cause  is  in  fact  shown,  although  not  filed  before  the 
sitting  of  the  Court  on  the  day  for  which  notice  was 
given.     In  re  HtrEEUCK  Chtxd  Golicha 

I.  Ii.  E.  5  Calc.  605  :  6  C.  L,  R.  382 


9. 


Affidavits        on    i    asji 


motion — Affidavits  filed  after  adjournment  for  con- 
venience of  counsel.  The  Court  refused,  without  the 
consent  of  the  other  side,  to  allow  an  affidavit  in 
support  of  a  motion  to  be  read,  which  had  been  filed 
after  an  adjournment  granted  for  convenience  of 
counsel     CorBJON  v.  CorEJOs  9  B.  L.  R.  Ap.  10 

Neebunjxjn  Mooeebjee  v.  Oopexdro    Xaraix 
Deb  .         .         .         .  10  B.  L.  E.  57 


10. 


Act  xriii  of 


1863 — Verification  of  affidavit.  ^Yhen  an  indivi- 
dual,  who  is  unable  to  read  and  write,  presents  him- 
self to  affirm  solemnly  or  make  oath  to  the  truth  of 
an  affidavit,  it  will  be  sufficient,  in  order  to  meet 
the  requirements  of  s.  9,  Act  XVIII  of  1863,  in  ob- 
taining his  verification,  to  allow  him  to  affix  his 
' '  mark  "  in  lieu  of  his  "  signature,"  and,  in  affirm- 
ing or  swearing  him,  to  vary  the  usual  words  by 
saying  "  mark  instead  of  signatvire,"  in  lieu  of 
"signature."     AsoxYMors         .       9^7.^.357 

11. ■  Use  of  affidavits 

in  motions — Rule  to  show  cause.  The  practice  is  in 
motion  to  stay  execution,  and  others,  to  put  in  a 
verified  petition,  or  affidavit,  the  costs  of  which  is 
allowed  in  taxation  ;  but  where  a  rule  to  show  cause 
had  been  obtained  on  the  facts  set  out  in  the  plaint. 
White,  J.,  declined  to  refuse  the  hearing  of  the  rule 
simply  because  no  verified  petition  or  affidavit  had 
been  filed.  Kjiisto  Mohtxey  Dossee  f.  Kally 
PROso>rN'o  Ghose 

I.  Ii.  R.  6  Calc.  485  ;  8  C.  L.  R.  43 


12. 


Non-production 


of  affidavit — Withdrawal  of  suit.  The  plaintiff's 
attorney  being  under  the  misapprehension  that  one 
Oi  the  plaintiffs,  who  was  a  material  witness,  was  in 
Bombay,  when  in  fact  he  was  in  England,  and  an 
application  to  consent  to  a  commission  had  been 
made  to  the  defendant's  attorney,  and  refused  on 
the  eve  of  the  hearing,  an  application  was  made  to 
the  Judge  in  Chambers  on  the  morning  of  the  dav 
fixed  for  the  hearing,  and  supported  by  an  affidavit 
for  the  issuing  of  a  commission  and  for  an  adjourn- 
ment of  the  suit ;  and  the  Judge  declining  to  make 
an  order  in  Chambers,  the  application  was  renewed 
in  Court,  when  the  Judge  refused  to  take  notice  of 
what  occurred  before  himself  in  Chambers,  and 
made  note  that  the  application  for  a  commission 
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was  made  upon  no  affidavit ;  and  as  the  affidavit 
(presented  in  Chambers),  having  been  sent  to  the 
office  of  the  plaintiff's  attorneys  for  a  copy  to  be 
made  and  served  upon  the  defendant,  was  not  then 
in  Court,  the  application  for  a  commission  and  to  ad- 
journ the  hearing  was  refused,  and  plaintiff's  coun- 
sel not  being  instructed  to  proceed  with  the  hearing 
and  leave  to  withdraw  the  suit  having  been  also  re- 
fused, the  suit  was  dismissed.  Held,  that  the  Judge 
was  wrong  in  refusing  to  postpone  the  case  for  the 
production  of  the  affidavit  in  Court,  and  that  there 
wasino  legal  ground  whatever  for  the  refusal  to 
withdraw  the  suit,  which  was  accordingly  restored 
to  its  place  in  the  list  and  remanded  in  order  to  be 
tried.     Dadabhai  Xaoboji  &  Co.  v.  Sobabji  Cow- 

3  Bom.  O.  C.  55 


13. 


Application     for 


decree  on  terms  of  agreement  to  compromise  suit — 
Cii-i7  Procedure  Code,  1SS2,  s.  375.  After  the  hear- 
ing of  the  suit  had  begun,  the  plaintiffs  and  defend- 
ants came  to  an  agreement  by  which  they  settled 
all  the  matters  in  dispute  between  them  in  the  suit. 
The  agreement  was  in  writing,  and  dealt  in  one 
clause  with  the  dispute,  the  subject-matter  of  the 
suit,  and  in  a  second  clause,  with  another  dispute 
of  long  standing  between  the  parties,  with  which 
the  suit  had  nothing  to  do.  The  plaintiff  subse- 
quently objecting  to  consent  to  a  decree  being 
taken  in  terms  of  the  first  clause  of  the  agreement, 
the  defendants  took  out  a  rwZe  nisi,  calling  on  the 
plaintiffs  to  show  cause  why  the  agreement  should 
not  be  recorded  in  Court  and  why  the  Court  should 
not  pass  a  decree  in  accordance  there\^"ith,  under 
the  provisions  of  s.  375  of  the  Civil  Procedure 
Code.  The  rule  was  argued  on  affidavits  on  either 
side,  the  plaintiffs  objecting  that  in  any  case  the 
matter  could  not  be  decided  on  affidavits,  but 
evidence  must  be  gone  into.  Held,  that,  in  the 
circumstances  of  the  case,  no  definite  procedure 
having  been  enjo.ied  by  the  Code,  the  matter 
might  properly  be  decided  on  affidavits.  RrrTox- 
SEY  Lalji  v.  Poobibai     .      I.  Ii.  R.  7  Bom.  304 


14. 


Petition — AffiAa- 


vit,  necessity  of — High  Court  Rules  1,  3  and 
Ch.  XII— Civil  Procedure  Code  {Act  XIV  of  1SS2), 
S-.  17.  20,  57,  and  522 — Cause  of  action — Plaint^ 
return  of — Jurisdiction,  illegal  exercise  oj.  When  a 
petition  to  the  High  Court  states  fdcts,  which  are 
matters  of  record  and  which  are  supported  by 
copies  of  the  order  passed  by  the  Court  below,  such 
a  petition  need  not  be  supported  by  an  affidavit. 
^4  brought  a  suit  for  dpwer  in  the  Court  of  the 
Subordinate  Judge  of  Saran  alleging  that  the 
marriage  as  well  as  the  divorce  took  place  in  that 
district.  The  defendant  objecting  to  the  suit 
on  the  ground  that  he  worked  and  resided  at 
Calcutta,  the  Subordinate  Judge  returned  the 
plaint  to  be  presented  in  the  Presidency  Small 
Cause  Court.  The  District  Judge,  on  appeal, 
declined  to  interfere  with  the  order  of  the  first 
Court.  Heli,  that  s.  17,  cl.  (a),  of  the  Civil  Pro- 
cedure Code,  applied  to  the  case  ;  and  the  order 
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returning  the  plaint  was  bad  in  law,  the  cause 
of  action  having  arisen  in  the  district  of  Saran. 
Held,  fui-ther,  that,  inasmuch  as  the  Subordinate 
Judge  had  failed  to  exercise  a  jurisdiction  vested 
in  him  by  law  by  refusing  to  accept  the  plaint,  and 
that  the" District  Judge  erred  in  law  in  confirming 
the  decision  of  the  first  Court,  the  High  Court  had 
authority  to  interfere,  under  s.  622  of  the  Civil  Pro- 
cedure Code.     Zamirax  v.  Fateh  Ali  (1905) 

I.  L.  R.  32  Calc.  146 

15^ Affidavit  of  docu- 
ments hy  order  of  the  Prothonofary  againftt  Advocafe- 
Oeneral — Po\ver  of  the  Court — Prerogative  of  the 
Crojvn—High  Court  Rule  SOa— Civil  Procedure  Code, 
s.  129.  The  position  of  the  Advocate-General  in 
India  corresponds  by  st^atutory  enactments  to  the 
position  held  by  the  Attorney-General  in  England 
and  there  is  ample  authority  for  the  viev/  that, 
generally  speaking,  the  Attorney-General  is  not 
called  upon  to  make  discovery  on  oath.  An  order 
by  the  Prothonotary  calling  upon  the  Advocate- 
General  to  show  cause  why  a  suit  instituted  by 
him  should  not  be  dismissed  for  want  of  prosecution 
is  not  one  which  is  within  the  jurisdiction  of  the 
Prothonotary  to  make.  Advocate-General  of 
Bombay  v.  Adamji  (1905) 

I.  L.  R.  30  Bom,  474 

16.  , Appeal — Appeal  against  a  co- 
plaintiff — Consent  of  parties.  By  consent  of  parties 
the  High  Court  allowed  an  appeal  by  one  plaintiff 
against  another  plaintiff,  and  adjudicated  upon 
their  rights.     Bhagirthibai  v.  Baya 

I.  L.  R.  5  Bom.  264 


17. 


Appeal  by    one 


plaintiff  against  another — Rival  claimants  put  on 
the  record  as  representatives  of  deceased  plaintiff.  In 
a  suit  for  redemption  one  of  the  plaintiffs  died.  A, 
the  adopted  son,  and  B,  the  daughter,  made  sepa- 
rate applications  under  s.  365  of  the  Civil  Proce- 
dure Code  to  be  placed  on  the  record.  The  Judge 
ordered  them  both  to  bo  put  on  the  record  and  pro- 
ceeded with  the  suit,  and  finding  that  A  '.s  adoption 
-was  proved,  axl  that  B  was  not  the  legal  heir  of  the 
deceased,  he  gave  a  decree  for  redemption  in  favour 
of  .4.  B  appealed  making  A  alone  respondent. 
The  Appellate  Court  held  that  B,  and  not  A,  was 
heir  of  deceased,  and  passoil  a  decree  in  B's  favour 
against  A.  On  second  appeal  to  the  High  Court : 
— Held,  that  the  Judge  had  no  power  under  s.  367 
of  the  Code  to  admit  on  the  record  both  rival  claini- 
ants  as  legal  representatives  or  adjudicate  by  his 
decree  between  their  rival  claims  ;  and  that  the 
Appellate  Court  ought  not  to  have  allowed  one 
plaintiff  to  appeal  against  another  or  to  have  deci- 
ded the  rights  of  different  plaintiffs  inter  se.  Vithu 
V.  Bhiiu  .         .  I.  L.  R.  15  Bom.  145 


18. 


Append   between 


co-defendants — Right  of  appeal.  Where  a  Subordi- 
nate Judge  dealt  with  a  case  at  the  hearing  as 
raising  not  only  a  question  between  the  pla'nriff  and 
defendants,  but  also  as  between  the  defendants  : — 
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Held,  that  one  of  the  defendants  could  appeal 
against  the  decree  as  between  himself  and  the  other 
defendants.  Gudadhar  Banerjee  v.  Mun  Mohinee 
Dossea,  7  W.  R.  366,  and  Atma  Ram  v.  Balkishen, 
I.  L.  R.  5  All.  266,  distinguished.     SoiRU  Padma- 

NABH    RaNGAPPA  V.    NaRAYANRAO   BIN  VlTHAL   RAO 

I.  li.  R.  18  Bom.  520 


19. 


Respondent  not 


appearing  in  lower  Court — Right  of  appeal.  An 
appellant  who  was  respondent  in  a  lower  Court  of 
Appeal  is  not  precluded  by  reason  of  his  non-appear- 
ance in  such  Court,  from  preferring  an  appeal  to  the 
High  Court.  Kalikishore  Roy  v.  Dhtjnunjoy 
Roy  .  .  .  I.  li.  R.  3  Caie.  228 
20.  Right  of  respond- 
ent, who  has  filed  cross-objections  to  appeal,  where 
appellant  withdraws  his  appeal.  No  leave  to  appeal 
should  be  granted  to  a  respondent  who  has  filed 
cross-objections,  unless  the  Court  is  thoroughly 
satisfied  upon  affidavit  that  he  was  ready  to  appeal, 
and  would  have  appealed  within  the  proper  time  if 
the  other  side  had  not  done  so.  GoUR  Hari 
Sanyal  17.  PREJt  Nath  Saxyal 

I.  li.  R,  9  Calc.  738  :  12  C.  L.  R.  395 


21. 


Decision  showing 


grounds  of  judgment  appealed  from.  The  copy  of 
a  decision  to  which  reference  is  made  by  the  lower 
Appellate  Court  for  the  grounds  on  which  an  appeal 
is  disposed  of  is  not  necessary  at  the  time  of  filing  a 
special  appeal.     Axonymous 

1  Ind.  Jur.  O.  S.  50 


22. 


Pleaders  certi- 


fying grounds  of  appeal.  Pleaders  should  see  that 
the  grounds  of  appeal  they  certify  to  are  full  and 
need  no  addition.  Ram  Kristo  Deb  v.  Raj  Chun- 
DER   Surmah     .         .         .         .     11 W.  R.  246 

23.  — — Certificate  of 

grounds  of  appeal — Vakil  a  party  to  suit.  Where 
a  party  appealing  to  the  High  Court  is  himself  a 
vakil  of  the  Court,  he  is  not  at  liberty  to  certify  his 
own  grounds  of  appeal.  Thakoor  Doss  Mooker- 
JEE  V.  Amber  Mundul       .         .     14  W.  R.  168 

24. Certifying  that 

ground  of  appeal  taken  ivas  omitted  from  his  notice 
by  Judge — Affidavit.  In  order  to  satisfy  the  High 
Court  that  a  point  which  the  Judge  omitted  to 
notice  was  actually  taken  in  the  oral  pleadings,  a 
party  may  put  in  either  an  affidavit  of  some  person 
who  heard  the  point  raised,  or  a  copy  of  the  petition 
to  the  Judge  drawing  attention  to  the  omission 
with  his  orders  thereon.  YusooF  Ali  Chowdry  -v. 
Fyzoonissa  Khatoon  Chowdry  .  15  W.  R.  296 

25. Grounds  of  ap- 
peal argued  not  in  memorandum  of  appeal.  Al- 
though, as  a  rule,  the  Court  will  not  permit  grounds 
of  appeal  to  be  taken  in  argument  which  have  not 
been  taken  in  the  memorandum  of  appeal,  yet  where 
a  decree  comes  before  it,  which  is  upon  its  very  face 
illegal,  the  Court  is  bound  to  take  up  the  point  itself 
and  rectify  the  mistake.  Poran  Sookh  Chundeb 
V.  Parbutty  Dossee 

I.  L.  R.  3  Calc.  612  : 1  C.  L.  R.  404 
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26. 


Cii-il   Procedure 


Code,  1S82,  s.  558 — Application  to  restore  an  ap- 
peal disniisded  ex  parte — Evidence — Practice.  When 
an  application  is  made  to  restore  an  appeal  ^rhich 
has  been  dismissed  ex  parte  for  default  of  appear- 
ance, the  applicant  must  produce  all  his  evidence 
in  support  of  the  application  before  the  Court  to 
which  it  is  made.  If  he  does  not  do  so  and  the  ap- 
plication is  dismissed,  he  cannot  be  allowed  to  sup- 
plement such  evidence  in  a  Court  of  Appeal  on 
appeal  from  the  order  dismissing  his  application. 
Hari  Das  Mukerji  v.  Badha  Kishen  Das,  All.  ^yee^:ly 
Notes  (1890)  196,  followed.  Muzaffer  Ali  Khax 
V.  Kedae  Nath        .         .     I.  L.  E.  20  All.  266 


27. 


-  Arguynents  on  ap- 


peal under  Letters  Patetti,  High  Court,  Sortlt-W ext- 
ern Provinces,  cl.lO — Points  on  which  appellant 
may  be  heard.  In  appeals  under  the  Letters  Patent, 
s.  10,  an  appellant  is  not  entitled  to  be  heard  on 
points  which  he  has  not  raised  before  the  Judge 
against  whose  decree  he  is  appealing-  Beij  BHr- 
KHAN  V.  DuBGA  Das     .         I.  L.  E.  20  AH  258 


28. 


Rules  of  Court, 


30th  Xovemier  1889 — Memorandum  of  appeal — 
Misdescription  in — Appeal  described  as  ' '  first  ap- 
peal from  order"  instead  of  "first  appeal  from 
decree."  It  is  not  a  fatal  objection  to  an  appeal 
that  the  same  is  described  in  the  memorandum  as 
"  First  appeal  from  Order,"  being  in  reality  a  first 
appeal  from  a  decree,  it  not  being  shown  that  the 
respondent  was  in  any  way  prejudiced  by  such  mis- 
description or  that  by  reason  thereof  an  insufficient 
stamp  was  placed  on  the  memorandum.  Kedur 
Nath  V.  Lalji  Sahai,  I.  L.  R.  12  All.  61,  quoad  this 
point,  distinguished.     SA^■T  Lal  v.  Ski  Kishex 

L  li.  E.  14  AIL  221 


29. 


Necessity      for 


copy  of  decree  appealed  against  accompanying  a 
memorandum  of  appeal — Civil  Procedure  Code. 
18S2,  s.  541.  A  memorandum  of  api)eal  is  not  a 
good  memorandum  of  appeal  in  law  unless  it  is  ac- 
companied by  a  copy  of  the  decree  appealed  against. 
Gulab  Debi  v.  Sanknr  Lal,  All.  Weekly  Notes  {1892} 
47,  followed.     Cha3iela  Kcau  r.  A^im  Khax 

I.  li.  E.  16  AIL  77 


30. 


Appeal,  hearing 


of,  when  records  have  been  accidentally  desiroyed- 
Neu-  trial,  right  of.  Where,  in  the  interval  between 
the  original  hearmg  of  a  case  and  the  appeal,  the 
record  or  the  greater  part  of  it  was  destrojed  in  an 
earthquake,  and  the  Appellate  Court  set  aside  the 
judgment  of  the  first  Court  and  directed  the  suit  to 
be  tried  de  novo  : — Held,  that  the  mere  fact  that 
the  record  ^^as  accideutally  destroyed  cannot  t^ive 
the  appellant  a  right  of  re-trial  of  the  original  suit, 
and  that  it  is  open  to  the  Court  of  AppeaHo  try  the 
case  upon  any  materials  proved  to  have  been  used 
at  the  hearing  of  the  first  Court,  and  it  is  for  the  ap- 
pellant to  put  those  materials  before  the  Court. 
Har  KuiiAB  Pal  Chowt)ey  v.  Asiatcllah 

3  C.  W.  N.  150 
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3L 


Decree   awarding 


costs  OS  against  two  defendants — Payment  by  one 
defendant — Appeal  by  both  defendants  jointly  to  High 
Court  against  decree — Decease  of  defendant  who  paid 
during  pendency  of  appeal — Prosecution  of  appeal 
on  behalf  of  survivor  alone — Reversal  of  decree  by 
High  Court — Claim  by  legal  representative  of  deceased 
defendant  for  restitution  of  amount  paid  as  costs.  A 
decree  vvas  obtained  in  a  District  Court  against  two 
defendants,  by  which  they  were  ordered  to  deliver 
up  certain  property  and  to  pay  the  costs  of  the  suit. 
These  costs  were  in  fact  paid  by  the  first  defendait. 
An  appeal  was  preferred  by  both  defendants  jointly 
to  the  High  Court,  but  the  first  defendant  died  while 
it  was  pending.  The  legal  representative  of  the 
deceased  defendant  was  not  brought  on  the  record, 
and  when  the  appeal  came  on  for  hearing  it  was 
proceeded  Avith  by  the  second  defendant  on  his  own 
behalf.  The  result  was  that  the  High  Court  re- 
versed the  decree  of  the  District  Court,  but  the 
High  Court  decree  recited  that  the  appeal  had  been 
prosecuted  on  behalf  of  the  surviving  defendant 
alone.  The  son  and  legal  representative  of  the 
first  defendant  now  prevented  a  petition  in  execu- 
tion, and  claimed  that  the  whole  decree  of  the  Dis- 
trict Court  had  been  reversed  and  that  in  conse- 
quence he  was  entitled  to  restitution  of  the  costs 
which  had  been  realised  by  the  plaintiffs  (counter- 
petitioners)  from  the  deceased  first  defendant. 
Held,  that,  as  it  was  expressly  recitetl  in  the  High 
Court  decree  that  the  appeal  had  been  prosecuted 
on  behalf  of  the  sm^viving  defendant  alone,  the 
decree  must  be  construed  as  limited  to  his  interests. 
Held,  also,  that  the  decree  of  the  original  Court  must 
be  regarded  as  still  in  force  against  the  first  defend- 
ant ;  and  his  heir,  the  jietitioner,  was  therefore  not 
entitled  to  restitution  of  the  costs"  levied  from  his 
father  under  that  decree  until  he  had  successfully 
prosecuted  the  api)eal  of  his  father  which  was  still 
pending.  Xatesa  Ayyae  v.  Axxasami  Atyar 
(1901)        .         .         .         L  L.  E.  25  Mad.  426 

32. Appeal— Privy 

Council — Practice — Concurrent  judgments  on  facts 
— Disafjreement  on  subordinate  points.  The  Judi- 
cial Committee  does  not  ordinarily  entertain  an 
appeal  from  concurrent  judgments  on  a  mere  ques- 
tion of  fact.  The  meie  fact  that  the  two  Courts  do ' 
not  agree  on  all  the  steps  which  lead^o  one  and  the 
same  conclusion,  is  no  reason  for  disregarding  the 
above  well-;-;nown  rule.  ITiat  rule,  however,  is  not 
an  absolute  rule,  it  presses  uixm  the  appellant 
with  more  or  less  weight  according  to  the  circum- 
stances of  the  case,  and  the  fact  that  the  Courts  have 
differed  on  some  important,  but  subordinate  ques- 
tions is  a  matter  to  be  taken  into  consideration  in 
determining  ^ hether  the  evidence  before  the  lower 
Courts  should  be  reviewed  in  detail.  Chitpal 
Singh  r.  Bhairox  Baksh  Sixgh  'Kkj.t) 

I.  L.  E.  28  AIL  219 
.e.  10  C.  W.  K",  225 

33.    


Appeal — Privy 

Comicil — Pactice — Concurrent    findings  of  fad  on 
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questions  relating  to  Indian  manners  and  customs — 
Succession — Family  custom.  When  the  question 
■upon  which  there  are  concurrent  findings  of  the 
Lower  Courts  is  not  only  a  question  of  fact,  but  is 
one  which  embraces  a  great  number  of  facts,  whose 
significance  is  best  appreciated  by  those  who  are 
familar  with  Indian  manners  and  customs,  the 
Judicial  Committee  is  specially  unwilling  to  depart 
from  the  general  rule,  which  forbids  a  fresh  examin- 
ation of  facts  for  the  purpose  of  disturbing  such 
concurrent  findings.  Umrao  Begum  v.  Irshad 
Husain,  L.  R.  21  I.  A.  163,  referred  to.  Kux- 
WAR  Sanwal  Singh  v.  Satrtjpa  Kunwar  (1905) 
I.  Ii.  R.  28  All.  215 
s.c.  10  C.  W.  H".  230 
L.  R.  33 1.  A.  53 


34. 


Suit  for  damages 


for  injuries  on  railway — Appeal  decided  not  on  evi- 
dence at  trial  hut  on  observations  of  Judges  at  pre- 
sentation of  scene  and  events  of  accident  on  another 
night  than  that  on  which  accident  occzirred.  The 
plaintiff  sued  the  defendants,  a  Railway  Company, 
for  damages  for  injuries  sustained  by  him  when 
alighting  from  a  carriage  which  overshot  the  plat- 
form of  a  station  at  night,  and  the  evidence  on  the 
question  of  what  light  there  was  either  natural  or 
artificial-  on  the  night  in  question  being  conflicting, 
it  was  suggested  during  the  hearing  of  the  case  on 
appeal  and  agreed  to  by  the  counsel  for  the  parties 
-that  the  Judges  should  visit  the  scene  of  the  acci- 
dent under  conditions  approximating  as  nearly  as 
possible  to  those  which  prevailed  when  the  plaintiff 
met  with  his  injuries.  This  was  done,  the  Judges 
and  the  legal  advisers  of  the  parties  went  to  the 
station  where  a  presentation  of  the  scene  and  events 
of  the  accident  was  gone  through  by  which  the 
Judges  were  enabled  to  make  a  thorough  investi- 
gation of  the  material  conditions  accompanying  the 
accident.  They  formed  their  own  opinion  on  the 
question  of  the  sufficiency  or  otherwise  of  the  light 
and  gave  judgment  in  accordance  with  them,  re- 
versing the  decision  of  the  Court  which  tried  the 
case.  Held,  that  such  procedure  was  illegal.  The 
result  of  it  was  that  the  appeal  was  decided  not  on 
the  testimony  given  at  the  trial  as  to  what  took 
place  on  the  night  of  the  accident,  but  by  the  Judges' 
-observation  of  what  they  saw  on  another  night  alto- 
gether ;  and  tl^^  decision  based  on  it  was  set  aside, 
the  judgment  of  the  first  Court  being  restored. 
Kessowji  Issue  v.  Great  Indiax  Peninsula 
Railway  Company  (1907) 

I.  L.  R.  31  Bom.  381  ;  L.  R.  34  I.  A.  115 


35. 


'A  ppeal — -Point — 


Court.  A  point  not  taken  by  a  party  before  either 
of  the  lower  Courts  was  not  open  to  it  at  the  time  of 
the  hearing  of  the  appeal  before  their  Lordships. 
Mahomed  Naseem  v.  Mieza  Muhammad  Abbas 
Ali  Khan  (1907)       .         .         12  C.  W.'N".  345 

36. Allegations    by 

parties  at  trials-Case  determined  on  those  allegations 
— Making  a  new  case  in  appeal.  A  litigating  party 
•can  only  succeed  secundum  allegata  et  probata,  and 


PRACTICE— con  fd. 

1.  CIVIL  CASES— cori«d. 

the  Courts  should  check  the  tendency  of  defeated 
litigants  to  evade  their  defeat  by  devising  a  new 
case  which  was  never  set  up  when  it  should  have 
been  set  up.  A  Court  of  appeal  is  not  justified  in 
exposing  a  party  after  he  has  obtained  his  decree  to 
the  brunt  of  a  new  attack  of  which  he  had  naver  had 
notice  during  the  hearing  of  the  suit.  Nathu 
PiRAJi  V.  Umedmal  Gadumal  (1908) 

I.  Ii.  R.  33  Bom.  35 

37.  -  --  Application  after  refusal — 

Making  application  to  another  Judge,  after  refusal 
by  one  Judge  to  make  it.  It  is  irregular,  when  an 
application  has  been  made  to  one  Judge  of  the  High 
Court  and  refused,  that  the  same  application  should 
be  made  to  another  Judge  without  stating  the  facts 
of  the  former  refusal.     Vythelinga  Mudelly  v. 

CUNDASAWMY  MUDELLY  .  8  Mad.  21 


38. 


Application     to 


another  Judge  after  refusal  of  application  by  one 
Judge  of  High  Court — Review — Appeal.  If  an  in- 
terlocutory order  is  wrongly  refused  by  one  Judge 
the  proper  course  is  to  apply  for  a  review  or  to  appeal 
from  it,  not  to  seek  to  obtain  the  order  by  resorting 
to  another  Judge,  even  though  arguments  should 
then  be  forthcoming  which  were  not  put  before  the 
first  Judge.     Motivahu  v.  Premvahu 

I.  L.  R.  16  Bom.  511 


39. 


Application     by      person 


not  party  to  suit — Lessors — Receiver.  Case 
in  which  persons  not  parties  to  a  suit  in  which  a 
receiver  had  been  appointed  were  permitted  to  ap- 
ply, by  motion  or  notice  in  the  suit  for  the  purpose 
of  establishing  their  rights  to  obtain  an  order  direct- 
ing the  receiver  to  make  over  to  them  'certain  pro- 
perties of  which  he  was  holding  possession  after 
expiry  of  the  lease  under  which  those  properties 
had  been  held  by  him,  and  which  had  been  granted 
to  his  predecessor  in  title  by  certain  persons 
through  whom  the  applicants  claimed  as  represen- 
tatives. Neate  v.  Pink,  15  Sim.  450,  as  explained 
by  Fry,  J.  in  Brochlebanh  v.  East  London  Railway 
Company,  L.  R.  12  Ch.  D.  S39,  referred  to.  Maho- 
med Medui  Galistana  v.  Zoharra  Begum 

I.  L.  R.  17  Calc.  285 


40. 


Arbitration — Written    state- 


ment— Application  for  extension  of  time — Stay  of 
proceedings — Step  in  proceedings — Arbitration  Act 
{IX  of  1899),  ss,  4,  19.  The  Calcutta  Corpora- 
tion applied  for  further  time  to  file  their  written 
statement  and  obtained  a  fortnight's  time. 
Subsequently  they  applied  to  the  Court  for  a  re- 
ference to  arbitration  and  stay  of  proceedings.  The 
plaintiffs  objected  on  the  ground  that  an  application 
for  further  time  amounted  to  a  step  in  the  action 
within  s.  19  of  the  Indian  Arbitration  Act  : — Held 
that  such  an  application  was  a  stop  in  the  proceed- 
ings Mithin  s.  19  of  the  Arbitration  Act  and  that  the 
application  for  reference  to  arbitration  could  not  be 
maintained.  Ford's  Hold  Company,  Limited  v. 
Barthtt,  [1S96]  A.  C.  1,  followed.  Sarat  Kumar 
Roy  v.  Corporation  op  Calcutta  (1907) 

I.  L.  R.  34  Calc.  443 
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41.    . Attachment — Civil  Procedure 

Code  (Act  XIV  of  1SS2),  s.  266  (c)— House— Sale  in 
execution — Exemption  from  liability  to  attachment  or 
sale — Facts  to  be  taken  to  exist,  which  are  proved. 
Only  those  facts  can  be  taken  to  exist,  which  are 
proved.  In  the  absence  of  proof  the  exemption 
from  liability  to  attachment  for  sale  does  not 
exist  for  the  purposes  of  execution  proceedings. 
' '  Strangers  to  a  suit  are  justified  in  believing  that 
the  Court  has  done  that  which  by  the  direction  of 
the  Code  it  ought  to  do. ' '  Paxdttkaxg  Bala ji  v. 
Kkishnaji  Govind  (1904)  I.  Ii.  K.  28  Bom.  125 


42. 


Cause  list — Transfer    of  case 


from  undefended  to  defended  board — Costs.  A  case 
entered  on  the  imdefended  board  can  only  be  trans- 
ferred to  the  defended  board  on  payment  of  the 
costs  of  the  adjournment,  if  any,  thereby  occasioned. 

BrNDOOMADHTJB    MiTTER    V.     WOOMESH    ChUNDEB 

Paul     .  ....         2  Hyde  86 

Bhoybub   Chijnder  Doss   v.   Chtjndi   Chtirx 
MiTTER    ....      Bourke  O.  C.  238 


43. 


Setting  doum  case 


in  general  cause  list — Entering  appearance.  The 
Court  has  power  to  brder  a  case  to  be  set  down 
at  once  in  the  general  cause  list,  if  the  defendant 
enters  appearance  by  his  attorney  before  the  time 
for  appearance  fixed  in  the  summons  has  expired. 
"When  a  defendant  so  appears,  the  Registrar  ought 
so  to  set  dowTi  the  case  as  a  matter  of  course,  or  at 
least  ask  the  Judge  in  Chambers  whether  he  should 
do  so  or  not.     Cummtko  v.  Green 

4  B.  L.  R.  Ap.  75 

44.  Cases  to  be  en- 
tered in  the  list  of  suits  for  liquidated  claims — Rules 
281  and  2S4  of  the  Calcutta  High  Court,  Original 
Jurisdiction — Removal  of  cases  improperly  entered 
in  that  list — Ordinary  mortgage  suit — Notice  of 
transfer  of  case.  Held,  that  the  practice  of  the 
Court  having  been  for  many  years  to  place  ordinary 
mortgage  suits  on  the  list  of  suits  for  liquidated 
claims  in  the  view  that  the  incidental  relief  sought 
in  such  suits  did  not  prevent  them  from  being  re- 
garded as  suits  in  which  the  claim  was  in  substance 
a  claim  only  for  a  liquidated  demand  in  money,  the 
practice  should  be  adhered  to.  Hdd,  also,  that 
when  a  suit  is  transferred  from  the  general  list  of 
causes  (at  the  instance  of  the  plaintiif),  it  is  desir- 
able that  this  should  be  done  on  notice  to  the  defend- 
ant, so  that  he  may  not  be  taken  by  surprise. 
Bexode  Lall  Roy  v.  BrssuxTo  Kumari  Debi 

I.  L.  E.  27  Calc.  355 


45. 


Certificate  of  sale — Ui 


nregis- 


tered  certificate  of  sale — Fresh  certificate  of  sale. 
On  10th  July  1883  the  applicant  bought  at  a  Court- 
sale  a  portion  of  a  house  for  R385,  and  on  confirma- 
tion of  the  sale  on  the  10th  October  1883  obtained 
the  sale  certificate,  which,  however,  he  did  not 
register.  On  attemping  to  obtain  possession,  the 
applicant  was  obstructed.  He  applied  for  removal 
of  the  obstruction  to  the  Subordinate  Judge,  and 
submitted  with  his   application   the  unregistered 


PRACTICE— con<d. 

1.  CIVIL  CASES— conid. 

certificate.  The  Subordinate  Judge  rejected  the 
application,  on  the  ground  that  the  certificate  was 
not  registered.  The  applicant  then  applied  for  a 
fresh  certificate,  which  was  refused.  On  applica- 
tion to  the  High  Court : — Held,  that  a  fresh  certifi- 
cate dated  the  day  on  which  it  might  be  granted, 
reciting  the  fact  of  the  sale  and  the  date  thereof, 
should  be  given  to  the  applicant,  the  original  certi- 
ficate being  returned.  In  the  matter  of  the  applica- 
tion of  Lakshmax  .         I.  Ii.  E.  9  Bom..  472 

46.  Grant    of  fresh 

certificate  of  sale  to  auction-purchaser  while  one  al- 
ready granted  is  in  existence — Irisufjicienl  stamp. 
A  Court  having  once  granted  a  certificate  of  sale 
to  an  auction-purchaser  is  under  no  obligation  to 
give  him  another,  in  order  that  he  may  escape  the 
penalty  which  he  has  incxu-red  by  reason  of  the  cer- 
tificate being  insufficiently  stamped.  Nandkaji 
MoTiEAM  V.  Kacha  Bhau    I.  Ii.  R.  9  Bom.  526 


47. 


Commission — Commission  to 


examine  witthesses — Non-attendance  of  witnesses — 
Mode  of  enforcing  attendance — Code  of  Civil  Pro- 
cedure, 1882,  ss.  399  and  400,  and  Sch.  IV,  No.  156. 
On  an  application  to  the  High  Court  to  authorize 
a  commissioner  to  issue  process  for  the  purpose  of 
compelling  the  attendance  of  witnesses  before  him  : 
— Held,  that  the  commissioner  should  return  the 
commission  to  the  High  Court.  The  High  Court 
may  then  send  the  commission  to  a  Civil  Court, 
within  the  local  limits  of  whose  jurisdiction  the 
witnesses  to  be  examined  reside.  JIahomed  Ali 
V.    Wazid   Ali  .         .         I.  L.  E.  23  Calc.  404 


48. 


Examination   of 


witness  on  commission — Prolonged  and  unnecessary 
cross-examination.  Where  the  Court  is  satisfied 
that  the  cross-examination  of  any  witness  on  com- 
mission is  being  unnecessarily  prolonged,  it  wiU 
order  such  cross-examination  to  be  concluded  with- 
in a  certain  time.  Suraj  Prosad  v.  Standard 
Life  Insurance  Company  (  1903) 

I.  L.  E.  30  Calc.  625 


49. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  387,  399— Oaths  Act  (X 
of  1873),  8.  13 — Evidence,  taken  by  commission,  of 
foreign  subject  in  foreign  terriiory — Admissibility. 
Evidence  of  a  foreign  witness  taken  in  foreign  ter- 
ritory outside  the  jurisdiction  of  this  Court,  under  a 
commission  righth-  issued  under  s.  387  of  the  Civil 
Procedure  Code,  and  executed  in  accordance  with 
the  provisions  of  s.  399  of  the  same,  is  admissible, 
and  s.  13  of  the  Oaths  Act  has  no  application. 
Kadambini  Dassi  v.  Kumudini  Dassi  (1903^ 

I.  Ii.  E.  30  Caic'.  934 
S.C.  7  C.  W.  ]>f .  806 

50. Commissioner  for  taking 

accounts — Certificate  of,  power  to  grant — Mode  of 
taking  accounts.  The  general  nature  of  a  certificate 
or  report — whether  general  or  separate — by  the 
commissioner  for  taking  accounts  is  that  it  should 
in  the  case  of  a  general  certificate,  comprise  the  re- 
sult of  all  the  proceedings  under  the  decree  or  order 
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of  reference,  or,  in  the  case  of  a  separate  certificate 
or  report,  that  it  should  comprise  the  result  of  some 
or  one  of  such  proceedings,  and  the  Court  is  not 
bound  to  consider  a  certificate  granted  by  the  com- 
missioner unless  he  has  certified  what  may  be  re- 
garded as  the  result  either  of  the  whole  enquiry 
referred  to  him  or  of  some  branch  or  part  of  it.  The 
power  of  the  commissioner  to  grant  certificates,  and 
of  the  Court  to  deal  with  motion  made  with  refer- 
ence thereto,  considered.  Quart :  Whether,  where 
a  suit  has  been  referred  to  the  commissioner  for  the 
purpose  of  having  account  taken,  such  accounts, 
in  the  absence  of  any  direction  in  the  decree  or  order 
of  reference  that  stated  or  settled  accounts  are  not 
to  be  disturbed,  should  not  be  taken  without  regard 
to  any  previous  accounts  stated  or  settled  between 
the  jjarties.  Rtjstomji  Buejorji  v.  Kessowji 
Naik         .         .         .  I.  L.  K.  3  Bom.  161 

51.  Report  of  Com- 
missioner— Motion  to  discharge  or  vary — Affida- 
vits, filing  of — Memorandum  of  objections.  In 
moving  to  discharge  or  vary  the  report  of  the  com- 
missioner for  taking  accounts,  the  right  practice  is 
to  move  on  a  memorandum  of  objections  filed  on 
the  Prothonotary's  office,  and  upon  the  evidence 
taken  by,  and  the  proceedings  before,  the  commis- 
sioner, and  not  on  affidavits  made  for  the  purpose  of 
the  motion.  In  such  a  motion  affidavits  should 
only  be  filed  (a)  when  ordered  by  the  Court,  if  it 
desire  fresh  evidence  ;  or  {h)  by  special  leave  of  the 
Court  for  the  pvirpose  of  advancing  a  fact  which 
does  not  appear  on  the  face  of  the  proceedings 
before  the  commissioner.  Sumar  Ah^ied  v.  Ismail 
Haji  Habib        .         .           I,  L.  R.  1  Bom.  158 

52.  - Notice  to   vary 

final  report — Limitation — Rule  of  Court,  Ch.  6, 
cl.  6  (ed.  1867).  Held,  that  under  the  rule,  which 
requires  that  a  notice  to  vary  the  report  of  the  com- 
missioner for  taking  accomits  (Rule  of  Court,  Ch.  6, 
rule  6,  ed.  1867)  is  to  be  made  within  twenty  days 
after  the  filing  of  the  report,  the  Court  has  discretion 
to  extend  the  time  for  making  such  motion.     HoR- 

MASJI  CUESETJI  ASHBURXER  V.    BoMAXJl   CtJRSETJI 

AsHBUENEB        .         .  I.  L.  B.  9  Bom,  250 

53. Commissioner'' s 

report.  Application  to  vary  time  for — Extension  of 
time — High  Court  Rules,  Ch.  VI,  Rule  6.  A  party 
desiring  to  move  to  vary  a  report  made  by  the  com- 
missioner must  not  only  file  his  exceptions  to  such 
report,  but  must  also  make  his  motion  to  vary  it 
within  twenty  days  after  the  filing  of  the  report ;  or 
if  the  Judge  or  the  Court  have  allowed  him  further 
time  for  such  application,  then  within  the  further 
time  so  allowed.  Naerottam  Vizbhookakdas  v. 
Harichand  Ramchaxd    .    I.  li.  R.  13  Bom.  368 


54. 


Disobedience    of 


order  made  by  commissioner  for  taking  accounts — 
Attachment,  issue  of.  An  attachment  will  issue  to 
compel  a  party  to  a  suit  to  obey  an  order  made 
by  the  commissioner  for  taking  accounts  upon  the 
certificate  of  the  commissioner  that  such  order 
has   been   made   and   disobeyed,    without,    iu  the 
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first  instance,  making  such  order  a  rule  of   Court. 
Dhuraxdhardas  Sakharam  v.  Bhau  Govind 

10  Bom.  4 


55. 


Consent    decree — Civil  Pro- 


cedure Code,  1877,  s.  375.  According  to  the  practice 
of  the  High  Court,  a  consent  decree  upon  a  compro- 
mise will  not  be  granted,  unless  the  suit  be  entered 
in  the  cause  list  of  the  Court.     Pell  v.  Valetta 

5  C.  L.  E.  464 


56. 


Mode  of  consent. 


The  practice  of  the  High  Court  at  Calcutta  on  its 
original  side  in  the  case  of  decrees  by  consent  is  to 
require  the  defendant  in  person,  or  some  one  in- 
structed by  him,  to  appear  in  Court  to  consent. 
Satjxders  v.  Romaxath  Paul 

1  Ind.  Jur.  N.  S.  395 


57. 


Setting  aside  con- 


sent decree — Motion — Separate  suit — Allega-tion  of 
fraud — Affidavits.  A  consent  decree  cannot  be  set 
aside  on  motion  on  the  ground  that  it  was  obtained 
by  fraud  and  misrepresentation.  A  separate  suit 
must  be  brought  for  that  purpose.  Charges  of  fraud 
cannot  properly  be  tried  upon  affidavits.  Gilbert 
V.  Endean,  L.  R.  9  Ch.  D.  259 ;  Hudders field 
Banking  Company  v.  Lister  <£•  Son,    11    Ch.  273 ; 

{    and  Ainsworth  v.  Wilding,  [1S96]  1  Ch.  673,  applied. 

I  Foolcoomary  Dasi  v.  Woodoy  Chunder  BiSW4S 
I  L.  R.  25  Cale.  649 


58. 


Costs — Partition  proceedings- 


Form  of  order  for  costs — Order  for  execution  on 
non-payinent.  Where  one  of  the  parties  to  a  parti- 
tion-suit bears  all  the  costs  of  the  proceedings  sub- 
sequent to  decree,  and  the  other  parties  make  de- 
fault in  payment  to  him  of  their  respective  shares 
of  the  costs,  he  is  not  entitled  to  embody  in  his 
order  against  them  for  payment  an  order  for  exe- 
cution. He  must  first  obtain  an  order  for  payment, 
and,  if  payment  be  not  obtained,  application  for 
execution  may  be  made.  Brojolall  Sex  v. 
Mohexdro   Nath   Sen  .     I.  L,  R.  18  Calc.  199 


59. 


Counsel — Hearing      counsel- 


Hearing  of  preliminary  issue.  Two  counsels  for  the 
same  party  may  be  heard  in  argument  of  a  preli- 
minary issue.     Fatmabai  v.  Alshabai 

I.  L.  R.  12  Bom.  454 


60. 


Insolvent  Debtors 


Act  {11  ct- 12  Vic,  c.  21),  s.  36 — Right  of  ivitness  to  be 
represented  by  Counsel.  Where  witnesses  have  been 
ordered  to  attend  Court  for  the  purpose  of  examin- 
ation under  s.  36  of  the  Insolvency  Act : — Held, 
that,  on  special  circumstances  being  shown.  Counsel 
may  properly  be  allowed  to  attend  on  behalf  of  such 
witnesses.  In  re  Nursey  Kessowji,  I.  L.  R.  3  Bom. 
270,  followed.  Held,  further,  that  the  attending 
of  Counsel  includes  acting  as  Counsel  in  the  ordi- 
nary waj-.  In  the  matter  of  Chuni  Lal  Oswal 
(1902)    .         .         .         .     I.  L.  R.  29  Calc.  507 

61. Certifying  Coun- 
sel— Chamber  proceedings.  In  certifying  for  Counsel 
in  chamber  matters  the  Court  ought  to  have  regard 
to    the    following    circumstances :     (i)     Whether 
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notice  has  been  given  by  either  side  of  the  intention 
to  employ  Counsel,  (ii)  Whether  the  matter  to  be 
dealt  with  involves  the  consideration  of  complica- 
ted facts  or  merely  of  simple  facts,  (ii  )  Whether 
there  arises  any  substantial  question  of  law,  which 
has  to  be  argued  and  discussed.  Per  Ctkiam  : — 
The  rule  as  to  certifying  for  Counsel  has  been  in- 
terpreted as  meaning'  that  Counsel  should  be  certi- 
fied, unless  it  is  not  a  fit  case  for  Counsel.  Zttleka- 
BAi  V.  Ayeshabai  (1905)  .  I.  Ii.  E.  30  Bom.  196 

62.  ■ —    Rule      allotcing 

costs  of  ttco  Counsel — Junior  Counsel  should  return 
brief  if  neither  Counsel  able  to  be  present.  The  rule 
of  allowing  the  costs  of  two  Counsel  on  each  side  in 
taxation  was  introduced  by  the  Judges  in  order  to 
obviate  the  dislocation  of  the  business  which  might 
result  from  cases  being  called  on  at  the  same  time 
in  two  or  more  Courts  in  which  the  same  Counsel 
was  engaged.  This  rule  has  always  been  supple- 
mented by  the  unwritten  rule  of  the  Bar  that  one 
or  other  Counsel  must  return  his  brief  in  good  time, 
if  there  is  a  chance  of  neither  being  able  to  attend 
when  the  case  is  called  on,  and  that  in  case  of  dis- 
pute it  is  the  dutj'  of  the  junior  to  return  the  brief 
or  to  make  arrangements  for  some  other  Cotmsel 
to  attend  until  he  can  come  in,  Esmail  Ebbahim 
r.  Haji  Jan-  Mahomed  (1908) 

I.  Ii.  E.  33  Bom.  475 


63. 


Counsel's  fees — Costs — Attor- 


ney and  client — Taxation — Refreshers  to  counsel — 
Rules  of  Court,  707,  708.  Refreshers  are  not,  as  a 
general  rule,  to  be  allowed  on  motion  heard  by 
affidavit ;  but  the  Court  hearing  the  motion  can,  in 
its  discretion,  and  if  applied  to  for  the  purpose,  give 
special  directions  allowing  costs  as  on  the  hearing  of 
a  case.  In  the  absence  of  such  special  directions, 
refreshers  should  not  be  allowed.     Gabdex  Reach 

SPEr>-C»G  ASD  MASUFACTTBrSG  COMPAXY  V.  EM- 
PRESS OF  India  Cottos  Muxs  Company 

I.  L  E.  12  Calc.  551 


64.^ Court-fees — Remission  of  pro- 
cess fees— Rules  of  High  Court,  Calcutta,  Ch.  XIV 
— Process  fees — Remission  of  fees  in  analogous  ap- 
peals by  the  same  appellants.  Where  twenty-nine 
appeals  were  presented  by  certain  appeUants,  and 
an  application  was  made  for  remission  of  process 
fees,  and  that  only  5  sets  of  process  fees  instead  of 
twenty-nine  should  be  charged  umder  Ch.  XIV  of 
the  Rules  of  High  Court,  on  the  ground  that  the 
appeals  were  analogous  and  on  behalf  of  the  same 
appellants,  the  Court  (Ghose  and  Rampini,  J  J.) 
refused  the  application.  Held,  by  Rampini,  J., 
that  the  High  Court  has  no  power  to  grant  the  remis- 
8  ion,  and  that  the  fees  prescribed  by  the  rules 
must  be  levied.  In  tie  matter  of  the  apflication  of 
Studd        .  I.  Ii.  E,  26  Cale.  124 

3  C.  W.  N.  82 


65. 


Courts  of  Justice — Object  of 


Courts  of '^  Justice — Shortening  litigation.  The  ob- 
ject of  Courts  of  Justice,  tmder  the  Code  of  Civil 
Procedure,  is,  if  possible,  to  decide  at  one  and  the 
same  time  all  questions  which  can  jxistly  be  so  de- 

VOL.  IV. 
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cided,  and  not  to  assist  in  unnecessarily  prolonginS 
litigation.     Fidaye  Shikdeb  v.  Ozeeooddeek 

7  W.  B,  87 


66. 


Damages,  assessment  of- 


High  Court,  Original  Side.  Practice  of  Origina[ 
Side  as  to  assessing  the  amount  of  damages  discus- 
sed.    Makieam  f.  BiBi  Mashihan 

4  B.  Ii.  E.  Ap.  66 

67.  — Decision  by  single  Judge — 

HoK  far  binding  on  his  successors.  A  Judge  sitting  on 
the  original  side  is  bound  ordinarily  to  follow  the 
judgment  of  another  Judge  when  he  has  decided 
a  point  of  law,  or  laid  down  certain  principles  of 
practice  or  procedure  or  judicially  construed  any 
provision  of  the  law  prevailing  in  the  country. 
But  a  single  Judge  is  not  bound  to  follow  another 
Judge's  findings  of  fact  bis^.d  on  the  evidence  recorded 
by  him,  when  the  evidence  that  may  be  available 
before  a  Judge  in  a  later  case  may  be  fuller  or  more 
reliable  and  may  tend  to  lead  him  to  a  different 
conclusion.  Jamshedji  C.  Tarachast)  r.  SooyABAi 
(1907)  .         .         I.  Ii.  E.  33  Bom.  122 

68.  Default — Suit      for      account 

against  executor — Account  on  footing  of  wilful 
default — Lamitation.  Modem  practice  allows  of 
an  order  charging  wilful  default  being  made  at 
any  time  during  the  action  on  a  proper  cause 
being  shown.     Ayeshabai  v.  Ebrahim  (1908) 

I.  L.;E.32Bom.  364 

F.  69.'— Erroneous        Judgment — 

Judgment  based  upon  an  assumption  or  hypothesis 
subsequently  ascertained  to  be  erroneous — Re-opening 
the  portion  of  the  case  affected  by  the  error— Grant 
by  Government  of  the  revenue  of  a  village  as  a  unit 
assessment — Cultivation  by  grantee  of  uncultivated  or 
unassessed  land — Grantee  can  do  so  and  profit  thereby. 
The  High  Court  on  appeal  delivered  an  interlocutory 
judgment  remanding  the  case  for  a  finding  on  a 
certain  issue.  On  the  case  coming  again  before  a 
differently  constituted  Bench  of  the  High  Court  for 
final  disposal : — Held,  that  the  remanding  judgment 
was  conclusive  on  all  points  therein  specifically 
decided  beyond  possibility  of  revision,  but  that  it 
was  otherwise' with  regard  to  any  part  of  the  judg- 
ment, which  could  be  shown  to  be  based  on  such 
mistake  or  error  as  it  would  have  been  the  duty  of 
that  Bench  to  correct,  if  it  had  been  brought  to  its 
notice,  when  the  judgment  was  delivered.  Per 
Batchelob,  J. — In  so  far  as  any  part  of  the  re- 
mand judgment  is  based  on  an  assumption  or  h\-po- 
thesis,  which  is  now  ascertained  to  be  erroneous,  it 
is,  we  think,  competent  to  us — or  rather  it  is  in- 
cumbent on  us — to  disregard  it,  and  to  re-open 
that  part  of  the  case  affected  by  the  error.  When 
Government  grants  the  revenue  of  a  village  con- 
sidered as  a  unit  of  assessment,  and  in  course  of 
time  the  grantee  is  able  to  bring  under  cultivation 
land  which  had  previously  been  uncultivated  or 
even  unassessed,  it  is  open  to  him  under  the  grant 
to  do  so  and  to  profit  by  the  new  cultivation.  Bal- 
VA5T  Ramchan-dba  f.  Secbetaby  of  State  (1908) 
L  Ii.  E.  32  Bom.  43^ 
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1.  CIVIL  CASES— contd. 

Evidence  taken  in  parti- 


cular way — Consent  of  -parties — Jurisdiction    of 
the    Court.      In   a   suit   to    recover    damages    for 
wrongful    diversion    by    the    defendants    of    the 
course    of    a    brook,   the   Subordinate  Judge,   at 
the  desire  of  both  the  parties,   proceeded   to   the 
spot  of   the   diversion,    made    inspection  and  ex- 
amined witnesses   on  the  spot.      The  position  of 
the  witnesses  were  taken  down  in  vernacular    by 
a    clerk    of    the    Court.     On    going    through    the 
evidence    the    Subordinate    Judge    dismissed    the 
suit  holding  that  the  defendants  had  not  diverted 
the  course  of  the  brook  and  the  plaintiff  had  not 
suffered  any  damage.     The  plaintiff  appealed  and 
raised  a  preliminary  objection  to  the  procedure  of 
the  Subordinate  Judge.     The  Judge  in  appeal  held 
that  the  Subordinate  Judge's  procedure  vitiated 
the  decision  and  reversed  the  decree  and  remanded 
the  suit  for  trial  on  the  merits.     On  second  appeal 
by  the  defendants  against  the  order  of  remand  : — 
Held,  reversing  the  decree  of  the  Judge  and  restor- 
ing   the    appeal    to    the    file,    that    the    parties    if 
so  minded,  may  ordinarily  agree  that  evidence  shall 
be  taken  in  a  particular  way  and  it  is  a  common 
experience  that  parties  do  agree  that  evidence  in 
one  suit  shall  be  treated  as  evidence  in  another. 
That  is  not  a  matter  which  can  be  said  to  affect  the 
jurisdiction  of  the  Court.     It  is  merely  that  parties 
allow   certain   materials   to   be  used  as  evidence, 
Avhich  apart  from  their  consent  cannot  be  so  used. 
Ramaya  v.  Devappa   (1905) 

I.  li.  R.  30  Bom.  109 


71. 


Recording  evi- 


dence in  English — Suit  for  ejectment — Irregularity 
—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  578. 
In  a  suit  for  ejectment,  the  recording  of  evidence 
in  English — which  not  being  the  language  of  the 
Court — is  merely  an  irregularity,  which  may  be 
cured  by  the  application  of  s.  578  of  the  Code  of 
Civil  Procedure.  Ratan  Lal  Gm  v.  Faeshi  Bibi 
(1907)  .  .  .  I.  li.  B.  34  Calc.  396 
72. Execution  of  decree,  appli- 
cation for — Civil  Procedure  Code,  1859,  s.  212.  An 
application  for  execution  of  a  decree  need  not  be  ac- 
companied with  either  the  original  decree  or  a  copy. 
GuNGA  GoBiND  GooPTOo  V.  IIakhun  Lall  Hattee 

9  W.  B.  362 

Khettuk    Mohun    Chuttopadhya    v.    Ishur 
Chu>'der  Sttkma  .         .  11  W.  B.  271 

MoDHOO  DossiA  V.  NoBiN  Chundeb  Roy 

16  W.  E.  25 


73. 


—  Copy  of  judgment . 
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execution — Orders  in  execution  after  notice  to  judg- 
ment-debtor and  without  contest  by  him —  Subsequent 
objection  that  the  decree  was  not  capable  of  execution 
— Judgment-debtor  bound  by  previous  orders.  A 
decree,  which  was  in  form  declaratory,  was  con- 
strued as  being  capable  of  execution,  and  on  several 
occasions  execution  of  it  was  ordered  (after  notice 
to  the  judgment-debtor,  and  without  contest  by 
him),  attachments  of  the  judgment-debtor's  pro- 
perty were  made,  and  amounts  alleged  to  be  diie 
were  paid.  Upon  a,  subsequent  application  for 
execution  being  made,  it  was  objected  that  the 
previous  orders  had  been  erroneously  passed  under 
the  decree  and  that  no  further  order  could  be  made. 
Held,  that  the  judgment-debtor  was  bound  by  the 
previous  orders,  as  the  Court  which  had  passed 
them  must  be  held,  rightly  or  wrongly,  to  have 
determined  that  the  decree  was  capable  of  execu- 
tion. Venkatanarasimha  Naidu  v.  Papammah,  I. 
L.  R.  19  Mad.  54,  and  Mungid  Pershad  Dichit  v. 
Grija  Kant  Lahiri  Chowdhry,  L.  R.  8  I.  A.  123, 
followed.  SuBBARAMA  Ayyap.  V.  Nagammal  (1901) 
I.  li.  R.  24  Mad.  683 


A  Court  in  executing  a  decree  in  a  case  which  has 
been  appealed  to  the  Privy  Council  should  not 
receive  a  mere  copy  of  the  printed  judgment  of 
the  Privy  Council  as  if  it  were  a  decree.  Joy 
Narain  Giree  v.  Goltjck  Chunder  Mytee 

20  W.  R.  444 


74. 


Execution  of  decree,  appli- 


cation    for — Execution     of     decree — Declaratory 
decree  erroneously  construed  as  a  decree  capable  of 


75. 


Execution  of    deed — Motion 


to  compel  execution  by  infant  of  conveyance  of  land. 
Motion  to  compel  the  execution,  by  an  infant,  of  a 
conveyance  of  land,  refused  on  the  ground  that  such 
an  order  on  such  motion  was  virtually  a  decree 
for  specific  performance.  Monomathonatjth  Day 
v.  AusHOOTosH  Day         .         .         .        Cor.  8 


76. 


Execution    proceedings — 


Jurisdiction — Decree  cannot  be  varied  in  the  execution 
department.  A  decree  of  the  High  Court  declared 
the  title  of  the  plaintiffs  to  share  in  all  the  properties 
described  in  the  schedules  thereto,  excepting  in  two 
mauzas,  which  were  declared  to  belong  to  the  de- 
fendants. In  execution,  the  objection  was  taken 
that  certain  parcels  sued  for  and  decreed  as  hasht,  or 
jote,  lands  were  in  reality  kamat  lands,  which  neces- 
sarily, from  the  character  of  that  holding,  must 
have  belonged  to  the  proprietors  of  the  mauzas 
within  the  limits  whereof  those  parcels  were  situated, 
the  proprietors  of  the  mauzas  being  declared  in  the 
decree  to  be  the  defendants.  The  executing  Court 
disallowed  this  objection,  as  distinctly  involving  a 
variation  of  the  decree.  But  the  objection  was 
allowed  by  the  High  Court's  decree  now  appealed 
from.  Held,  reversing  the  order  of  the  High  Court, 
that  it  was  beyond  the  jurisdiction  of  the  executing 
Court  to  vary  the  decree,  which  plainly  awarded  the 
parcel  as  jote  or  kasht  lands  lying  within  the  villages 
and  defined  by  measurements,  so  that  there  was 
no  doubt  as  to  their  identity.  To  re-open  the 
decree  because  the  defendants  raised  a  new  question 
regarding  the  nature  of  the  relation  of  these  parcels 
to  the  mauzas,  would  be  to  re-hear  the  suit  on  that 
matter.  That  would  be  an  error  of  procedure  of  a 
substantial  kind,  calculated  to  cause  great  irregular- 
itv  in  the  conduct  of  suits  Udwant  Singh  v. 
ToKHAN  Singh  (1901)  .  I.  L.  R.  28  Calc.  353 
B.C.  L.  R.  281.  A.  57 


(     9677     ) 


DIGEST  OF  CASES. 


(    9678 


PEACTICE— contd. 


1.  CIVIL  CASES— confi. 


77. 


Execution    of 


decree — Transfer  of  decree  from  one  district  to  ano- 
ther— Bides  of  execution  different  in  the  two  districts 
— Procedure.  WTiere  in  different  districts  differ- 
ent modes  of  execution  are  prescribed,  and  where 
the  question  is  how  a  decree  passed  in  one,  but  of 
which  the  execution  is  sought  in  another  of  such 
districts,  is  to  be  executed,  the  executing  Court 
must  be  guided  by  the  rules  in  force  in  its  own  dis- 
trict.    Maktand  v.  VrsAYAK  (1906) 

I.  L.  B.  31  Bom.  5 


78. 


Decision    on    a 


point  not  raised  by  the  defendant — Execution  of  decree 
— Agreement — Khata.  It  is  not  open  to  a  Judge 
to  decide  a  case  in  defendant's  favour  on  a  point 
not  raised  by  him  with  the  result  that,  if  the  deci- 
sion be  upheld,  it  will  cast  upon  the  defendant  a 
far  higher  liability  than  if  he  had  made  the  order 
which  the  plaintiff  had  asked  for.  Raichakd  v. 
Naran  (1904)        ,         .     I.  L.  B.  28  Bom.  310 


79. 


Ex  parte  decree  or  order 


Suit  set  down  for  hearing  before  the  date  fixed  in  the 
summons — Civil  Procedure  Code  (Act  XIV  of  1882), 
ss.  68,  69,  96,  100,  101,  112  and  113— High  Court 
Rules,  Nos.  Ill  and  112.  It  is  not  open  to  a  plaint- 
iff to  obtain  an  ex  parte  decree  before  the  returnable 
date  mentioned  in  the  summons.  Dhtrajlal  v. 
HoBMusJi  (1908)        .        I.  L.  E.  32  Bom.  534 

80. Ex  parte  order — 

Defence.  No  order  can  be  passed  against  a  person 
without  allowing  him  to  be  heard  and  to  adduce 
evidence  in  his  defence.  Sato  Koer  v.  Gop\l 
Sahx:  (1907)  .         .         .     12  C.  W.  IS.  65 

81. Ex  parte  order 

— False  representation — Suit  for  relief  inconsistent 
with  order — Set-off  claimed  in  written  statement — 
Omission  to  frame  issiie — Civil  Procedure  Code  (Act 
XI  r  of  1882),  ss.  Ill,  146,  561,  566— Company- 
Liquidation — Companies  Act  (VI  of  1882),  ss.  149, 
214.  Per  Jessies,  C.  J.  .—In  the  conditions  which 
prevail  here,  the  practice  of  passing  ex  parte  orders, 
involving  the  person  affected  in  serious  liability, 
is  much  to  be  deprecated.  Ahmedabad  Advance 
SPI^-^^^-G  axd  Weaving  Co.  v.  Lakshmishankek 
(1904)        .         .  .      I.  L.  E.  Bom,  173 

82. Extraordinary  jurisdiction 

of  High  Court,  application  in — Copies  of 
orders  of  lower  Courts.  All  applications  to  the 
High  Court,  in  the  exercise  of  its  extraordinary  civil 
jurisdiction,  should  be  accompanied  by  a  copy  of  the 
orders  of  the  lower  Courts  made  in  respect  of  the 
matter  of  such  application,  and  should  be  presented 
within  the  time  allowed  for  the  presentation  of 
special  appeals.  In  the  matter  of  the  petition  of 
Nagappa  bis  Hulgappa      .      5  Bom.  A.  C.  215 

83.  Fraud,  allegation  of— Particu- 
lars constituting  fraud  should  be  given — Issue  in  cases 
of  fraud.  It  is  an  elementary  nile  of  law  that  where 
fraud  is  set  up,  particulars  of  it  must  be  given  and 
it  must  be  based  upon  a  specification  of  the  acts 
reUed  upon  as  constituting  fraud.     Per  Chanda- 


PEACTICE— coBfei. 

I.  CIVIL  CASES— coutd. 
VARKAB,  J. — It  is  a  matter  of  supreme  importance 
and  necessity  that  a  case  of  fraud  should  not  be  the 
subject  of  a  mere  vague  allegation  in  the  plaint  or 
written  statement ;  but  that  it  shall  be  supported 
by  particulars  ;  and  that,  if  that  condition  is  not 
complied  with,  the  party  relying  on  a  case  of  fraud 
shall  not  be  allowed  to  raise  that  case  in  the  form 
of  an  issue.  It  is  generally  advisable,  indeed,  when 
framing  an  issue  on  the  point  of  fraud,  to  set  forth 
in  the  issue  itself  a  brief  statement  of  the  fraud 
alleged,  or  at  least  to  refer  to  the  passage  in  the 
pleadings,  where  it  is  specified.  If  this  be  made 
an  invariable  practice,  the  door  will  be  closed  to 
vague  and  indiscriminate  allegations.  Balaji  v. 
Gangadhar  (1908)     .         I.  Ij.  E.  32  Bom.  255 

84.  Fund  in  Court — Costs — Attor- 
ney's lien — Lien — Attaching  creditor — Fund  in  Court 
attached.  A  sum  of  money  had  been  paid  into 
Court  as  admittedly  due  to  the  plaintiff  in  a  certain 
suit ;  the  plaintiff  not  having  satisfied  in  full  his 
attorney's  taxed  bill  of  costs,  the  attorney  applied 
for  payment  out  of  the  fund  in  Court  ;  previously 
to  this  application,  the  fund  had  been  attached  by  a 
third  party.  Held,  that  the  attorney  was  entitled 
to  enforce  his  lien  as  against  the  attaching  creditor 
for  all  costs  incurred  up  to  the  date  of  attachment ; 
that  the  attaching  creditor  was  then  entitled  to  be 
satisfied  before  the  attorney  could  claim  payment 
out  of  the  balance  in  Court  of  any  sum  remaining 
due  to  him  on  account  of  his  costs.  Scpramanyan 
Setty  v.  Hurey  rRoo  Mug 

I.  li.  E,  14  Calc.  374 


85. 


High  Court  Jurisdiction — 


Civil  Procedure  Code  [Ad  XIV  of  1882),  ss.  20,  24— 
Two  suits  in  two  Courts  under  different  High  Courts 
— Stay  of  proceedings.  Where  two  suits  between 
the  same  parties  are  pending  in  two  Courts  umder 
two  different  High  Courts  : — Held,  that  the  High 
Court  under  the  conjoint  operation  of  ss.  20  and  24 
of  the  Code  of  Civil  Procedure  can  direct  prcceed- 
ings  to  be  stayed  in  one  Court  p)ending  trial  in  the 
other  Courts.  Veskata  Sa  Barod  v.  Maksudax 
Das  (1908)     .  .         ,     I.  Ij.  E.  35  Calc.  541 

86.  Inspection  and  produc- 
tion of  documents — Civil  Procedure  Code  (Act 
XIV  of  1882),  s.  136 — Non-compliance  with  order  for 
production  of  documents — Defence  struck  out.  Where 
a  defendant  neglects  to  comply  with  an  order  for 
production  and  inspection,  the  Court  will,  although 
in  the  last  resort,  order  his  defence  to  be  struck  out. 

ASSBNOOLLA  JoO  V.  AbDOOL  AzIZ 

I.  L.  E.  9  Calc.  923 


87. 


Filing    list    of 


documents — Suit  for  land — Title-deeds — Affidavit. 
In  a  s\iit  for  possession  of  land,  the  order  that  the 
party  in  possession  do  set  forth  a  list  of  documents, 
is  to  be  confined  to  documents  other  than  title- 
deeds.  Where  the  title-deeds  are  required  by  the 
plaintiff  on  special  grounds,  as,  or  instance,  where  it 
is  alleged  that  the  defendant  is  a  trustee  for  the 
plaintS,  those  special  grounds  on  which  they  are 

14  F  2 
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required  should  be  set  forth  by  affidavit.  Heera- 
LOLL  Saha  v.  Jadhtjb  Chukder  Chenchkey 

Cor.  66 

88.  — _ Discovery — Civil 

Procedure  Code,  1SS2,  ss.  131,  134,  and  136.  If  a 
notice  under  s.  131  of  the  Civil  Procedure  Code  be 
not  answered  as  provided  by  s.  132,  the  party 
seeking  the  inspecton  of  documents  may  apply  for 
an  order  under  s.  133,  and  his  application  must  be 
supyjorted  by  an  affidavit.  The  Court  has  no  juris- 
diction to  pass  an  order  under  s.  136,  unless  the  pro- 
visions of  s.  134  are  strictly  complied  with.  Dhapi 
V.  Ram  Pershad  .         .      I.  L.  E.  14  Cale.  768 
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89. 


Affidavit  of  docu- 


ments— Sealing  up  immaterial  parts — Sufficiency 
of  affida'^'^f-  A  defendant  in  his  affidavit  of  docu- 
ments objected  to  allowing  inspection  of  such  por- 
tions of  certain  account  books  as  did  not  contain 
entries  relating  to  the  matters  in  question  in  the 
suit,  and  claimed  the  right  to  seal  up  such  portions 
but  did  not  state  what  portions  of  the  books  or 
\\hich  jjarticular  entries  did  not  relate  to  the  mat- 
ters in  dispute.  Upon  the  plaintiff  asking  for  in- 
spection, only  certain  entries  were  disclosed,  but  in- 
spection of  the  rest  was  refused.  Thereupon  the 
defendant  took  out  a  summons  to  consider  the  suffi- 
ciency of  the  affidavit.  It  was  objected  that  this 
was  not  the  proper  mode  of  procedure,  and  that  the 
plaintiff  should  have,  under  s.  269,  Belchambers' 
Rules  and  Orders,  applied  for  production  and  in- 
spection. Held,  that  in  matters  of  this  kind  the 
application  should  be  made  in  proper  form  by  ap- 
plying for  production  and  inspection.  Ordered 
that  the  defendant  do  give  inspection  of  his  books 
of  account  to  the  plaintiff  with  liberty  to  the  de- 
fendant to  seal  up  such  parts,  as,  by  an  affidavit  to 
be  made  by  him,  do  not  relate  to  the  matters  in 
question  in  this  suit.  Horendro  Nath  Muker- 
.lEE  V.  GiRIXDRA  KniAR  DuTT     3  C.  W.  N.  495 

90. Affidavit  of  docu- 

77ients — Sealing  up  immaterial  parts — Sufficienci/  of 
affidavit.  A  plaintiff  in  his  affidavit  of  documents 
objected  to  allowing  inspection  of  such  portions  of 
certain  account  books  as  he  stated  did  not  contain 
entries  relating  to  the  matters  in  question  in  the 
suit,  and  claimed  the  right  to  seal  up  such  portions. 
Upon  that  affidavit  being  filed,  the  defendant  took 
out  a  summons  to  consider  the  sufficiency  thereof. 
It  was  objected  that  this  was  not  the  pi'oper  mode 
of  procedure,  and  that  the  defendant  should  take 
steps  when  inspection  was  refused.  Held,  that, 
though  technically  the  better  way  of  raising  the 
fjuestion  would  have  been  to  take  out  a  summons 
for  production,  the  course  taken  by  the  defendant 
might,  if  preferred,  be  adopted,  and  that  ho  was 
entitled  to  an  order  that  the  plaintiff  should  make 
a  better  and  further  affidavit  sho\\ing  what  parts 
of  the  documents  he  claimed  to  seal  up,  and  the 
grounds  upon  which  the  claim  w^s  based.  Jaditb 
Loll  Shaw  v.  Ka>'ai  Loll  Shaw 

I.  li.  R,  20  Calc.  587 


91 

davit 


Insufficient    affi- 
-  Application    for 


of  documents,  meaning  of- 
further  affidavit  of  documents — Civil  Procediire  Code, 
18S2,  ss.  129,  130,  134,  135.  When  the  affidavit 
of  documents  is  not  insufficient  in  its  terms  and 
does  not  fail  to  complj'  with  the  requirements  of 
the  (  ode  and  a  further  affidavit  of  documents  is  de- 
manded by  a  party  alleging  that  his  opponent  has 
documents  in  his  possession  which  he  has  failed  to 
disclose  in  his  affidavit  of  documents,  the  proper 
course  for  him  is  to  apply  on  affidavit  stating  what 
documents  ought  to  have  been  disclosed  and  that 
such  documents  are  relevant  to  the  issues.  The 
projwr  time  for  making  such  application  is  at  the 
hearing  of  the  suit,  and  not  before.  Amabendra 
Nath  Chatterjee  v.  Kally  KrssEX  Tagore 

2  C.  W.  N.  17 

92.    — Inspection     by 

agent  of  a  party.  When  under  an  order  giving 
liberty  to  a  party  to  a  suit,  his  attorneys  and  agents,- 
to  inspect  and  peruse  the  documents  produced  by 
the  opposite  party,  inspection  by  an  agent  is  con- 
templated, the  order  should  be  read  in  such  a  way 
as  would  give  the  Courts  some  control  over  the  per- 
sons to  be  appointed  to  inspect  the  documents. 
Such  an  order  contemplates  that  the  agent  will  be 
a  person  standing  in  the  position  of  the  party  for  the 
purposes  of  the  suit.  Held,  therefore,  that  the 
Court  ought  not  to  permit  a  person  formerly  in  the 
service  of  the  defendant  to  inspect  as  the  plaintiff's 
agent  the  defendant's  books  which  had  been  in  hi» 
charge.     Enamul  Huq  v.  Ekramttl  Hxtq 

I.  L.  R.  25  Calc.  294 


93, 


--  Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  59,  140— Madras  High 
Court  Rules,  Nos.  39,  43,  44,  and  47.  A  defendant 
is  entitled  under  the  High  Court  Rules,  to  be  fur- 
nished ^vith  a  copy  of  documents  sued  on,  which 
are  deposited  with  the  plaint.  Mahomed  Abdul 
Aziz  v.  Subba  Naidtj   .    I.  L.  R.  21  Mad.  490 

94. Inspection    and 


producti.on  of  documents — Civil  Procedure  Code 
(Act  XIV  ol  1SS2),  s.  130.  Where  inspection  of 
documents  is  objected  to  on  the  ground  of  im- 
materiality, the  Court  will,  if  necessary,  order  them 
to  be  produced  for  its  own  inspection,  in  order  to 
judge  of  their  materiality.  Gurmtjk  Roy  v. 
TuLARAM  (1901)     .         . .  I.  li.  R.  28  Calc.  424 

95. Civil  Procedure 

Code  {Act  XIV of  1SS2).  s.  59— High  Court  Rule  162 
— Ins  flection  of  document  not  referred  to  in  the  plaint 
— Right  of  defendant  to  inspect  last  documents  before 
filing  his  written  statement.  S.  59  of  the  Civil  Pro- 
cedure Code  requires  a  plaintiff  to  annex  to  his 
plaint  a  list  of  documents  on  which  he  intends  to 
rely  at  the  hearing.  It  has  heretofore  been  the 
practice  not  to  order  inspection  of  documents  other 
than  those  referred  to  in  the  plaint  or  relied  on  in 
the  list  annexed  to  the  plaint  till  after  the  written 
statement  is  filed.  This  is  not  an  inflexible  rule 
in  all  cases,  for  there  maj'  be  many  cases  where  it 
would  be  imperative  to  order  the  plaintiffs  to  pro- 
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<luce  and  give  inspection  to  the  defendant  before 
he  has  filed  his  written  statement  a  document  or 
documents,  which  they  may  not  have  mentioned 
in  their  plaint  or  enumerated  in  the  list  of  docu- 
ments jinnexed  thereto.  Khetsidas  v.  Naro- 
TUMDAS  (1907)  .     I.  li.  R.  32  Bom.  152 


96. 


Interrogatories — Civil  Proce- 


dure Code,  1S77,  s.  121 — Ex  -parte  order  for  interro- 
gatories. S.  121  of  the  Code  of  Civil  Procedure 
contemplates  (1)  leave  to  interrogate,  and  (2)  the 
service  of  the  interrogatories  through  the  Court.  It 
is  the  duty  of  the  Court  tmder  that  section  to  deter- 
mine whether  the  applicant  shoiild  be  allowed  to 
interrogate  the  other  side,  but  not  to  determine  at 
that  stage  what  questions  the  party  interrogated 
should  be  compelled  to  answer.  Where  an  ex  parte 
order  is  made  in  chambers  giving  leave  to  inteiTo- 
gate,  the  party  ordered  to  answer  has  a  right  to 
come  into  Court  to  have  the  order  set  aside  if  the 
case  is  one  in  which  interrogatories  should  not  have 
been  allowed.  When  an  order  for  the  administra- 
tion of  interrogatories  is  properly  made,  a  party 
objecting  to  the  interrogatories  administered 
may,  at  his  peril,  omit  to  answer  the  interroga- 
tories to  which  he  objects  ;  but  the  more  prudent 
course  is  to  file  bis  affidavit  in  answer,  stating  in 
it  his  objection  to  answer  such  questions  as  he 
objects  to.  TNTiere  interrogatories  are  scandalous, 
or  in  any  way  an  abuse  of  the  process  of  the  Court, 
the  Court  may  interfere  at  any  stage.  The  powers 
given  to  the  Court  by  s.  136  should  not  be  exercised 
except  in  extreme  cases.  Sham  Kishobe  Mxxndle 
V.   Shoshibhoosun   Biswas 

L  L.  R.  5  Gale.  707  :  5  C.  L.  R.  509 


97. 


Failure  to  an- 


swer within  the  time  limited — Dismissal  of  suit — 
Civil  Procedure  Code  {Act  XIV  of  1SS2),  Ch.  X, 
ss.  121,  126,  and  136.  The  question  as  to  whether 
the  Courts  below  have  exercised  a  proper  discretion 
in  dismissing  a  suit  under  s.  136  of  the  Civil  Proce- 
dure Code  is  one  into  which  the  High  Court  will  not 
enter  on  special  appeal.  When  interrogatories  are 
delivered  with  the  leave  of  the  Court  under  s.  121  of 
the  Civil  Procedure  Code,  and  the  Court  orders  such 
interrogatories  to  be  answered  within  ten  days 
imder  s.  126,  there  is  viitually  an  order  passed 
under  the  provision  of  Ch.  X  of  the  Code  ;  and  con- 
sequently upon  the  party  interrogated  failing  to 
comply  with  such  order,  the  Court  has  the  power  to 
pass  an  order  under  s.  136.  Lalla  Dabee  Per- 
SHAD  V.  Santo  Pershad      I.  L.  R.  10  Calc.  505 


98. 


Discovery — 


Guardian  ad  litem — Party  for  purposes  of  discovery. 
Where  a  guardian  ad  litem  of  a  lunatic  defendant 
was  made  a  party  defendant  for  purposes  of  dis- 
covery : — Held,  that  the  discovery  was  not  intended 
to  include  the  right  to  administer  interrogatories  to 
liim.     Waghji  Thackersey  v.  Khatao  Rowji 

I.  li.  R  10  Bom.  167 


99. 


Cross-interroga- 


PRACTICE— c^W. 

1.  CIVIL  CASES— con.'i^. 

tered  for  the  examination  of  a  witness  by  one  party, 
and  the  other  party  delivers  cross-interrogatories, 
the  latter  must,  if  he  objects  to  any  of  the  other 
party 's  questions,  make  his  objections  on  the  face 
of  his  cross-interrogatories,  and  such  objections 
shall  be  argued  at  the  hearing.  Gobixd  Chuxder 
Roy  v.  Sib  Nath  Shaw      .  5  C.  L.  R.  171 


100. 


Evidence. 


party  at  whose  instance  interrogatories  have  been 
administered  must  put  in  the  answers  as  part  of  his 
evidence  if  he  wishes  to  use  them  at  the  hearing. 
GosTO  Behari  Pal  v.  •Johur  Lal  Pal 

I.  L.  R.  4  Calc.  836  :  4  C.  L.  R.  164 


101. 


Refusal  to  anstcer 


lories.     Where  interrogatories  have  been  adminis- 


— Particulars  of  damage — Civil  Procedure  Code 
(Act  XIV  of  1882),  ss.  125,  127.  The  plaintiff 
alleged  that  the  defendant  bank  improperly  and 
without  notice,  and  in  violation  of  an  agreement, 
sold  some  Government  promissory  notes,  which  hcid 
been  deposited  as  security  for  certain  loans,  and 
claimed  a  specified  sum  as  damages  or  in  the  alter- 
native a  decree  for  an  account.  The  defendant 
bank  denied  the  alleged  agreement,  and  asserted 
that  the  notes  had  been  sold  after  due  notice  and  on 
failure  of  the  plaintiff  to  comply  with  the  terms  on 
which  the  loans  were  made.  Interrogatories  were 
administered  for  the  examination  of  the  plaintiff, 
and  amongst  them  one  in  the  following  terms  : 
"  State  how  your  estimate  of  damages  to  the 
amount  of  R1,;{0,000  mentioned  in  the  eighth 
paragraph  of  the  plaint  is  arrived  at  ?"  Upon 
the  plaintiff  declining  to  answer  that  inteiTOgatory, 
the  defendant  bank  applied  on  notice  for  an  order 
under  s.  127  of  the  Code  of  Civil  Procedure  requir- 
ing him  to  answer  it  fully.  Held,  that  the  plaintiff 
was  not  bound  to  answer  it.  If,  on  the  one  hand, 
it  was  intended  to  elicit  the  principle  on  which 
the  damages  were  estimated  by  the  plaintiff,  the 
defendant  was  not  entitled  to  discovery  on  that 
point.  If,  on  the  other  hand,  it  was  sought  to  elicit 
an  account  of  the  ti-ansactions  between  the  parties, 
it  was  unnecessary,  as  the  transactions  were  ^\ithin 
the  knowledge  of  the  defendant  bank ;  and  if  it 
were  not,  then  the  enquiry  was  premature,  as  the 
question  whether  there  had  been  any  wTongful  act 
committed  and  whether  the  plaintiff  was  entitled  to 
any  damages  should  be  first  determined.  Xeckram 
DoBAY  v.  Bakk  of  Bengal  I.  L,  R.  14  Calc.  703 


102. 


Issues.    The  fact  that  no  issue 


raised  as  to  matters  which  the  plaintiff  is  bound  to 
prove  does  not  justify  the  inference  that  the  defend- 
ant intends  to  admit  them.  The  duty  of  raising 
issues  rests,  under  the  Qvil  Procedure  Code,  with 
the  Court.  Gaxoo  t'.  Shri  Dev  Sidheshwab  (1901) 
I.  li.  R.  26  Bom.  360 


103. 


Leave   to  sue  or  defend — 


Leave  to  sue — Civil  Procedure  Code,  1877,  s.  19 — 
Immoveable  property  situate  in  different  districts — 
Letters  Patent,  d.  12 — Plaint,  admission  of.  Under 
s.  19  of  the  Civil  Procedure  Code,  it  is  not  necessary 
to  obtain  the  leave  of  the  Court  to  sue  in  respect 


(     9683     ) 


DIGEST  OF  CASES. 


(     9684 


PRACTICE— coTiR 

1.  CIVIL  CASES— conic?. 
of  immoveable  property  situate  partly  within  and 
partly  -without  the  ordinary  original  civil  jurisdic- 
tion of  the  High  Court.  Narain  Singh  v.  Ram  Laix 
MooKEEJEE      .         .         .    I.  Ij.  E.  3  Calc.  370 


104. 


Leave  to  sue — 


Civil  Procedure  Code,  1877,  s.  30 — Suit  by  one  credi- 
tor on  behalf  of  others.  A  suit  by  one  or  more  cre- 
ditors on  behalf  of  other  creditors  cannot  be  enter- 
tained without  the  leave  of  the  Court  being  obtained 
for  its  institution.  Such  leave  cannot  be  granted 
at  the  hearing.  Oeiextal  Bake  Corporation  v. 
GoBiND  Lall  Seal 

I.  L.  R.  9  Calc.  604  :  13  C.  L.  R.  142 

105.   — -   S^iit     brought 

without  leave— Costs.  Where  a  suit  was  brought  by 
one  legatee  on  behalf  of  himself  and  others  without 
leave  of  the  Court,  and  the  plaintiff  was  a  minor 
suing  by  his  next  friend,  the  next  friend  was  made 
to  pay  the  costs  of  the  suit.  Geereeballa  Dabee 
I'.  Chunder  Kant  Mookerjee 

I.  li.  R.  11  Calc.  213 


106. 


Leave  to  defend 


-Promissory  note,  suinmary  procedure  on — Civil 
Procedure  Code,  1877,  s.  SSS — Power  to  extend  time 
to  defendant  to  come  in  and  defend.  The  High  Court 
has  power  to  extend  the  time  within  which  a  defend- 
dant,  in  a  suit  brought  under  Ch.  XXXIX  (sum- 
mary procedure  on  negotiable  instruments)  of  the 
Civil  Procedure  Code,  can  come  in  and  obtain  leave 
to  defend  :  therefore,  in  a  suit  in  which  it  appeared 
that  the  defendant  resided  at  Pesha\\ar,  the  time 
for  the  defendant  to  obtain  leave  from  the  Court 
to  appear  and  defend  was  extended  to  twenty-eight 
days.     Groom  v.  Wilson    .  I.  L.  R.  3  Calc.  539 


107. 


Application    to 


take  plaint  off  the  file  after  leave  given — Summons  to 
rescind  leave  given.  ^\liere  leave  to  bring  a  suit 
has  been  given  to  a  plaintiff  under  s.  12  of  the  Let- 
ters Patent,  and  a  defendant  objects  and  asserts 
that  the  Court  has  no  jurisdiction,  he  is  not  bound 
to  wait  until  the  case  comes  on  for  hearing,  but  may 
take  out  a  Judge's  summons  calling  on  the  plaintiif 
to  show  cause  why  the  leave  given  should  not  be 
rescinded  and  the  plaint  taken  off  the  file.  Lsmail 
Hadjee  Habbeeb  v.  Mahomed  Hadjee  Joosub,  13  B. 
L.  R.  91,  referred  to.     Kessowji  Damodar   Jai- 

RAM   v.    Ll^CKMIDAS   LaDHA 

I.  li.  R.  13  Bom.  404 


108. 


Lunatic — Suit  by  next  friend 


— Plaintiff  a  person  of  unsound  mind  not  so  found 
—Civil  Procedure  Code  {Act  XI V  of  1882),  s.  463— 
Not  exhaustive — Landlord  and  tenant — Abandon- 
ment— Transfer  by  tenant  of  non -transferable  hold- 
ing—  Usufructuary  mortgage.  The  provisions  of 
s.  463  of  the  Civil  Procedure  Code  are  not  exhaus- 
tive, and  a  lunatic  may  sue  through  a  next 
friend,  even  though  not  adjudged  a  lunatic  iinder 
any  law.  When  a  tenant  of  a  non-transferable 
holding  executes  a  usufructuary  mortgage  of  it, 
places  the  mortgagee  in  possession,  abandons  the 
holding  and  leaves  the  village,  the  landlord  is  en- 
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titled  to  treat  the  mortgagee  as  a  trespasser  and  to 
ask  for  his  ejectment.  Per  Mookerjee,  J. — The 
Code  of  Civil  Procedure  is  not  exhaustive.  A  Court 
in  which  a  suit  has  been  instituted  by  or  against  a 
lunatic  not  so  found  has  an  inherent  power  to  deter- 
mine whether  he  is  a  lunatic  and,  if  he  is  found  to 
be  so  to  make  an  order  for  the  appointment  of  a 
next  friend  or  guardian  ad  litem.  Rasik  Lal 
Datta  v.  BiDHtTMUKi  Dasi  (1906) 

I.  L.  R.  33  Calc.  1094 

109. Minor  Co-parcener — High 


Court — Original  Side — Suits  by  manager  of  joint 
Hindu  family  having  minor  co-parceners — Minors'' 
names  should  be  added  as  parties — Will — Con- 
utruction — Ride  against  perpetuity — Succession  Act 
{X  cf  1865),  6.  101.  As  a  matter  of  practice  suits 
are  not  file  on  the  Original  Side  of  the  Bombay 
High  Court  by  managers  representing  their  minor 
co-parceners,  the  practice  is  to  join  all  persons 
interested,  but  it  would  seem  that  even  if  on  the 
face  of  the  plaint  there  were  an  allegation  of  a 
sole  plaintiff,  that  he  sued  as  manager  on  behalf 
of  a  co-parcenary,  the  minor  co-parcener  would 
not  be  bound  bj'  the  proceedings  unless  by  judi- 
cial pale  under  the  decree  rights  had  been  created 
in  innocent  third  parties  and  no  prejudice  were 
shown  to  the  absent  minor.  CI.  13  of  the  will 
produced  in  this  case  was  as  follows: — "  As  to 
my  other  property  which  there  is,  that  is  the  pro- 
perty situated  on  the  east  side  of  the  house  of  my 
step- brother,  I  give  the  same  to  n\y  younger  son 
Chiranjiv  Mahadev  for  his  life.  He  shall  have  no 
authority  either  to  mortgage  or  to  sell  the  said  pro- 
perty. He  shall  only  receive  the  income  of  the  said 
property  and  I  give  the  property  after  his  death  to 
his  son  or  to  his  sons  in  equal  shares  should  there 
be  any  such  son  or  sons.  In  case  he  leaves  no 
sons  behind  him  my  Mukhtyars  shall  get  a  son 
adopted  by  his  w  ife  and  thus  perpetuate  his  name. 
And  they  shall  give  the  said  property  to  him  on  his 
attaining  the  age  of  21  yeai-s. "  Held,  on  a  con- 
struction of  the  above  clause,  that  the  bequest  in 
favour  of  a  son  of  Madhadev,  who  might  be  adopted 
at  any  time  after  Mahadev 's  death  by  a  ^\idow,  who 
might  not  have  been  living  at  the  testator's  de- 
cease, was  void  under  s.  101  of  the  Indian  Succes- 
sion Act  (X  of  1805).  Kashinath  Chimnaji  t'. 
Chimnaji  Sadashiv  (1906) 

I.  li.  R.  30  Bom.  47T 

110. Motions — Hearing  two  counsel. 


It  is  not  the  practice  to  hear  more  than  one  counsel 
or  vakil  in  sui)port  of  original  motions  or  applica- 
tions against  which  no  cause  is  shown  in  the  first 
instance.     In  the  matter  of  the  petition  of  Baroda 

SOONDREE  DaSSEE 

B.  L,  R.  Sup.  Vol.  609  :  6  W.  R.  Mis.  114 

111.  Tahing  further 

evidence  on  hearing  of  motions — Oral  evidence — 
Adjournment.  There  is  nothing  in  the  practice  of 
the  Court  on  the  Original  Side  to  prevent  a  Judge 
taking  further  evidence  on  the  hearing  of  a  motioa 
cither  by  affidavit,  or  tnvd  voce,  and  the  Court  may 
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adjourn  the  hearing  for  that  purpose.     Bamastt!?- 
DABi  Dasi  r.  Ramkaeayait  Mitter 

8  B.  Ii.  B.  Ap.  65 


112. 


Motions — De- 


cree 'passed  icithout  the  suit  appearing  on  the  list  for 
hearing,  lliere  is  a  fixed  practice  in  Bombay  which 
prevents  a  decree  being  obtained  on  motion  with- 
out the  suits  appearing  on  the  list  for  hearing. 
Peaodas  SAorRsrAix  v.  Gibdhabdas  Mathura- 
DAS(1901)        .         .         .   I.  Ii.  R.  26  Bom.  76 


U3. 


Next   friend — Mijior  defend- 


114. 


115. 


ant,  application  by  next  friend  of,  for  transfer  of 
case  when  no  g^iurdian  ad  litem  has  been  appointed 
—Civil  Procedure  Code  (Act  XIV  of  1SS2),  si. 
410,  441,  443,  449.  A  suit  was  instituted  in  a 
Mofussil  Court  against  two  defendants,  one  of 
them  being  a  minor.  Before  a  guardian  ad  litem 
had  been  appointed  for  the  minor  defendant,  an 
application  was  made  to  the  High  Court  to  transfer 
the  case  from  the  Mofussil  Court  to  the  High  Court 
in  its  ordinary  original  civil  jurisdiction  by  the  minor 
defendant  through  the  next  friend.  It  was  contend- 
ed that  the  application  was  informal,  and  could 
not  be  granted,  and  that  no  such  application  could 
be  made  on  behalf  of  the  infant  defendant  until  a 
guardian  ad  litem  had  been  appointed,  and  then  it 
should  he  made  by  him.  Held,  that  the  objection 
should  not  prevail,  and  that  this  application  could 
be    made   through   the   next   friend.     JoxEXDro- 

KAUTH  MiTTEK  V.  RaJ  KrISTO  MlTTER 

I.  Ii.  E.  16  Calc.  771 


Attorney      arid 


client — Change  of  attorneys  on  record — Application 
for  change  of  attorney  by  next  friend — Eight  of  next 
friend  of  minor  plaintiff  to  change  attorney — Ground- 
less charges  against  solicitors — Costs.  The  next 
friend  of  an  infant  plaintiff  is  just  as  much  entitled 
to  change  bis  attorney  as  any  other  plaintiff  who  is 
sui  juris,  as  long  as  he  continues  to  act  in  that  capa- 
city. Manich  Lai  Seal  v.  Sarat  Kumar i  Dassee, 
{1883)  unrcjxyrted ;  Bam  Chander  Roy  v.  Poorno 
Chunder  Roy,  4  C.  W.  N.  175  {notes)  ;  and  Sarat 
Chunder  Dawn  v.  Kristo  Dhone  Dawn,  5  C.  W. 
N.  S3  {notes),  dissented  from.  Broicn  v.  Brown, 
11  Beav.  562,  refeixed  to.  The  rights  and  obli- 
gations of  next  friend  discussed.  Semble  :  If  the 
next  friend  of  an  infant  plaintiff  is  not  doing  his 
duty,  and  is  acting  in  a  manner  detrimental  to  the 
interests  of  the  infant,  the  proper  course  under 
such  circumstances  would  be  to  apply  for  his  re- 
moval and  for  the  substitution  of  a  new  next 
friend.  Peyton  v.  Bond,  1  Sim.  390,  approved. 
Semble :  An  appeal  lies  from  an  order  refusing 
change  of  attomev.  Dixexdra  Xath  Dm  v. 
Wniox  (1901)  ."  .  I.  L.  R.  28  Calc.  264 
s.c.  5  C.  W.  N".  434 


Non-appearance  of  plaint- 


iff— Suit  by  mortgagee  on  mortgage — Plea  by  defend- 
ant of  absence  of  consideration — Plaintiff  summoned 
as  witness  by  defendant  to  prove  non-paymerU  of  con- 
sideration— Non-appearance  of  plaintiff  at  hearing 


PRACTICE^:on/cf. 

1.  CIVIL  CASES— <»nf<f. 

— Presumption  arising  from  such  non-appearance — 
Duty  of  parties  to  suit  to  come  forward  as  witnesses 
in  their  own  case — Circular  No.  1750 — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  s.  120.  A  mortgagee 
sued  his  mortgagor  for  possession  to  which  he  was 
entitled  under  the  provisions  of  the  mortgage. 
The  defendant  (mortgagor)  admitted  execution  of 
the  mortgage,  and  pleaded  that  he  had  received  no 
consideration  for  the  mortgage.  The  defendant 
summoned  the  plaintiff  as  a  witness,  intending 
apparently  to  support  his  case  by  cross-examining 
him  as  to  the  alleged  consideration.  The  plaintiff, 
however,  did  not  appear,  and  the  defendant  himself 
did  not  go  into  the  witness-box  at  the  hearing. 
Under  these  circumstances  the  Court  of  first  in- 
stance passed  a  decree  for  the  plauitiff,  holding  that 
the  inference  which  might  be  made  against  the 
plaintiff  by  reason  of  his  non-appearance  would 
not  supply  the  want  of  positive  proof  which  the 
defendant  was  bound  to  give  of  his  allegation  that 
he  had  received  no  consideration  for  the  mortgage. 
The  lower  Appellate  Court  presumed  from  the  ab- 
sence of  the  plaintiff  that  his  accounts  did  not  con- 
tain entries  showing  the  payment  of  consideration 
to  the  defendant,  but  held  that  such  presumption 
did  not  relieve  the  defendant  from  the  obligation 
of  proving  that  no  such  consideration  had  been  paid. 
It  therefore  confirmed  the  decree.  On  second  ap- 
peal :  Held,  that  the  decree  should  be  reversed  and 
the  case  re-tried.  The  plaintiff  should  have  been 
compelled,  if  possible,  to  attend  and  give  evidence 
and  produce  the  mortgage-deed  and  accounts,  and 
the  defendant  also  should  have  given  evidence  on 
his  own  behalf  and  have  submitted  to  cross-exa- 
mination. SCBBAJI  Xaksin'gh  Kclkara>'i  v. 
Shiddapa  BIX  Kallyaxapa  HrsBi    (1901) 

I.  Ii.  Ii.  26  Bom.  392 


116. 


Notice,  re  issue  of —Notice 


on  responderUs.  Before  a  notice  on  a  respondent  can 
be  re-issued,  and  application  must  be  made  to  the 
Court  detailing  the  grounds  on  which  it  is  preferred. 
Ram  Lochcx  Sircar  r.  Prithee  R.vm  Chowdhry 

2  W.  R.  Mis.  37 


117. 


Objections — Objection  taken  at 


hearing  that  application  made  to  Court  was  not  the 
application  of  which  notice  had  been  given  to  oppo- 
site party — Prelimithary  point.  In  a  motion  made 
by  the  defendants  for  rectification  of  a  decree  for 
specific  performance,  counsel  for  the  plaintiffs 
contended  that  the  defendants  were  not  entitled  to 
ask  for  a  rectification  of  the  decree,  inasmuch  as 
their  notice  of  motion  did  not  intimate  that  the 
point  would  be  raised.  Held,  that  such  an  objec- 
tion ought  to  be  taken  at  once  as  a  preliminary 
point.  As  it  was  not  made  until  the  argument  of 
counsel  for  the  defendants  was  concluded,  it  should 
be  taken  that  the  form  of  the  motion  as  made  to  the 
Court  was  acquiesced  in.  The  objection  was  then 
too  late.     Kabim  Mahomed  v.  Rajooma 

I.  L.  R.  12  Bom.  174 
118.  Omission    to  argue  ques- 
tion of  law  or  abandoning  a  point — Courisei — 
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Power  of  Court  to  go  into  question.  Omission  by  a 
counsel  either  to  argue  a  question  of  law,  or  his 
abandoning  a  question  of  law  is  not  sufficient  to 
disentitle  Court  to  go  into  the  question.  Beni 
Pershad  Koeri  v.  Dudh  Nath  Roy,  I.  L.  R.  27  Calc. 
151,  followed.  Ramsaran  Singh  v.  Khakhan  Sing 
(1906)         .         .         .         .        11  C.  W.  N.  340 


119. 


Opening  ease  for  defend- 


ant— Suit — Plaintiff'' s  case  closed — Both  defendants 
with  same  interest — Right  of  second  defendant  to  open 
case  before  or  after  evidev-ce  has  been  gone  into  on  behalf 
of  first  defendant.  Held,  that,  when  there  are  two 
sets  of  defendants  and  their  interests  are  the 
same,  both  should  address  the  Court  before  any 
evidence  is  taken.  In  re  Dukshina  Mohun  Roy 
(1902)  .         .         .  I.  L.  R.  29  Calc.  32 

120.    -         Orders— Orcier   "to  file  with 

the  record. ' '  The  practice  of  making  the  order  that 
an  application  "be  filed  with  the  record  "  con- 
demned as  meaningless.  Nilmonee  Banerjee  v. 
Shurbo  Mungala  Debee         .         7  W.  R.  193 

LtICHMEE    NaRAIN    SaHEE     v.     KoSHrKEE    DUTT 

Jha  ....  8  W.  R.  107 


121. 


Practice  of  Courts 


of  co-ordinate  jurisdiction  as  to  considering  orders 
binding.  A  District  Judge  has  no  authority,  when 
hearing  an  appeal  from  a  Munsif's  decision  to  vary 
or  ignore  the  directions  made  by  an  Appellate 
Court  of  co-ordinate  jurisdiction,  such  as  that  of  the 
Subordinate  Judge.  In  such  cases  he  should  be 
guided  by  the  practice  in  the  High  Court,  where, 
when  one  Division  Bench  sees  fit  to  give  certain 
directions,  any  other  Bench  before  which  the  case 
may  afterwards  come  on  has  to  keep  itself  within 
those  directions.  Brojo  Sookdur  Gossamee  v. 
JuGGUT   Chitnder    Dey     .         .     21  W.  R.  199 

See  Vythelinga  Mudelly  v.  Cundasaw"mi 
MuDELLY        .         .         .8  Mad.  21 


122. 


Paper-books — Preparation 


of  paper-books — Appeals  to  High  Court.  In  appeals 
to  the  High  Court,  where  the  subject-matter  is 
more  than  R  10,000,  the  appellant  is  bound  to  put 
the  whole  case  (and  not  merely  his  own  particular 
case)  fully  before  the  Court  in  his  paper-book  so  far 
as  the  documents  and  depositions  are  concerned. 
And  if  he  fails  to  do  so  without  very  good  reason,  he 
ought  not  to  be  allowed  to  read  at  the  hearing  any- 
thing which  is  not  in  the  paper-book.  Kulian 
Doss  V.  GoBiND  KooER     .         .     24  W.  R.  343 


123. 


Untranslcded  ac- 


124. 


lation  of  papers  not  included  in  list  for  paper-book. 
The  petitioner  in  a  regular  appeal  to  the  High  Court 
should  not  be  called  upon  to  deposit  the  costs  of 


counts  not  in  paper-books — Special  leave.  Under 
the  rules  of  the  High  Court,  account  books  which 
are  not  translated  and  are  not  therefore  a  part  of 
the  paper-book  cannot  be  referred  to  in  a  trial  with- 
out special  leave.  Madhub  Pershad  v.  Fool 
CooMAREE  Bibee         .         .         .19  W.  R.  121 


Costs  of  trans- 


PRACTICE— cowfrf. 
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translating,  etc.,  any  papers  of  which  he  has  not 
furnished  a  list  with  a  view  to  their  inclusion  in  the 
paper-book.  What  papers  a  party  requires  or 
ought  to  print  is  a  matter  which  he  or  his  vakil 
must,  in  the  first  instance,  determine,  the  Deputy 
Registrar  preparing  his  estimate  and  demanding 
payment  according  to  the  requirements  made  on 
him.     Lat.la  Bhoop  Narain  v.  Abasbe  Begxtm 

23  W.  R.  458 


125. 


Omission  to  fur- 


nish list  of  papers — Notice  of  estimate  of  cost  of  print- 
ing. If  the  petitioner  in  a  regular  appeal  to  the 
High  Court  does  not  furnish  the  Deputy  Regis- 
trar with  a  list  of  papers  which  he  desires  to  have 
prepared  and  placed  in  the  paper-book,  that  officer 
ought  not  to  serve  him  with  an  estimate  of  the  cost 
of  printing.  Bhogobutty  Koonwar  v.  Anuragee 
KooxwAR  .         .         .  23  W.  R.  459 


126. 


Appeal — Deli- 


very of  paper-book — Costs — Rule  49  of  Original 
Side.  Where  the  respondent  has  not  delivered 
paper-books,  as  he  is  allowed  to  do  by  rule  49  of  the 
Rules  of  the  High  Court,  Original  Jurisdiction,  on 
default  of  the  appellant  to  deliver  them,  and  the 
appellant  does  not  appear  at  the  hearing,  the  appeal 
will  be  dismissed  without  costs.  Hurrosoondery 
Dossee  v.  Callypudo  Dutt 

14  B.  L.  R.  Ap.  11 :  23  W.  R.  136 

127.  — Rides  of  Origi' 


nal  Side,  High  Court — Appeal — Paper-book,  Deli- 
very of — Costs.  AVhen  an  appeal  is  filed,  but  no 
paper-books  are  delivered  by  the  appellant,  the 
respondent  is  entitled,  without  taking  upon  himself 
to  deliver  paper-books,  to  have  the  appeal  dismissed 
with  costs.  Hurroosoondery  Dossee  v.  Callypoddo 
Duff,  14  B.  L.  R.  A  pp.  11,  not  followed.  Kabuli 
V.  Bhuli    .         .         .  I.  L.  R.  17  Calc.  289 


128. 


Filing    paper- 


books  for  appeal — Application  for  enlargement  of 
time  to  file  paper-books — Subsequent  application  at 
the  hearing  of  the  appeal  to  file  paper-book  then  ready 
— Discretion  of  Court — Stifficient  cause — High  Court 
Rule^,  Appellate  Side,  Ch.  7,  Ride  11.  An  extension 
of  time  for  filing  paper-books  in  an  appeal  will  not 
be  granted  unless  "  sufficient  grounds  "  be  shown 
for  granting  the  application.  Where  the  appel- 
lants waited  from  the  13th  August  1898,  the  date 
of  filing  their  memorandum  of  appeal,  till  the  2nd 
September  1898,  before  applying  for  office  copies 
of  the  necessary  papers  to  enable  them  to  prepare 
their  paper-books,  and  an  application  was  made 
by  the  appellants  on  the  12th  December  1898  for 
two  months'  further  time  to  file  their  paper-books, 
the  delay  between  the  13th  August  and  the  22nd 
September  189S  being  unexplained  : — Held,  that  no 
sufficient  cause  had  been  shown  for  extension  of 
time,  nor  was  the  case  altered  by  the  fact  that  the 
paper-books  were  ready  when  a  subsequent  applica- 
tion was  made  on  the  appeal  being  called  on  for 
hearing,  and  an  application  for  leave  to  file  them 
consequently  dismissed.  Moti  Chand  v.  Fool 
Chand    .         .         .         .    I.  li.  R.  27  Calc.  57 
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GoPAL  CHr^DEB  Das  r.  RADHABnxrB  Das 

I.  L  B.  27  Calc.  60  note 


129. 


Parties — Error    in     title    of 


appeal — Party  on  record  by  mistake — Objection  to 
Ms  appearance  by  party  urho  caused  error.  A  suit 
was  brought  by  -j.  minor,  who  appeared  by  her  next 
iriend,  and  a  decree  was  given  in  her  favour.  The 
defendant  appealed,  making  the  next  friend  alone 
respondent,  and  had  the  decree  of  the  Court  of  first 
instance  modified  in  his  favour.  The  next  fnend 
appealed  to  the  High  Court,  where  the  respondent 
objected  to  the  next  friend  being  heard,  on  the 
ground  that  she  was  no  party  to  the  suit.  Held, 
-that  the  Court  would  not  entertain  the  objection  at 
the  instance  of  the  party  through  whose  fault  the 
error  occurred,  but  that  "the  judgment  of  the  Court 
below  should  be  set  aside.  And  that  of  the  Court  of 
first  instance  restored.  Bhobotariki  Debi  r.  Sbee 
RamPatx  .         .     L  li.  B.  9  Calc  629 


130. 


—  Adding    party 


ns  co-appellant — yotice.  A  party  should  not  be 
added  as  co-appellant  without  notice  to  the  appel- 
lant.   Jakkibai  r.  Atmabam  Babakav 

8  Bom.  A.  C.  241 


13L 


Suit    in-'tituted 


TRACTIC  E—contd. 

1.  aVIL  CASES— con/<f. 

applies  to  a  pending  suit,  and  not  to  a  suit  after  final 
decree  in  which  it  only  remains  to  proceed  in  execu- 
tion. Doorga  Mohxts  Das3  r.  Tahib  Ally. 
Tabzb  Ally  v.  Koobsomboo 

I.  Ix  B.  22  Caic.  270 


■on  behalf  of  minor  by  next  fn'end — Application 
for  erecutioH  of  decree  by  flainiiff  on  attaining 
majority  and  after  death  of  next  friend  without 
romplying  tcHh  rejuirements  of  s.  451,  Civil  Pro- 
redure  Code — Title  of  suit.  Unless  there  is  an 
absolute  bar  created  by  positive  enactment,  a 
person  who  has  attained  his  full  age  is  prima  facie 
entitled  to  proceed  with  a  suit  instituted  on  his 
behalf  during  his  minority,  or  to  make  any  applica- 
tion therein,  and,  if  necestarj-,  the  Court  will,  as  a 
matter  of  course,  give  him  leave  to  proceed  or  act 
in  his  own  name.  When  a  person,  on  wha^e  behalf 
a  suit  had  been  revived  and  carried  on  by  his  next 
friend,  made,  after  attaining  his  majority,  and  long 
after  the  death  of  the  next  friend,  an  application 
n  his  o\*Ti  name  for  execution  of  the  decree  in  the 
suit  without  having  complied  with  the  requirements 
of  s.  451  of  the  Civil  Procedure  Code,  a.s  to  electing 
to  proceed  with  the  suit  and  obtaining  leave  of 
the  Court  to  do  so,  and  the  application  was  ad- 
mitted and  notice  of  execution  given  to  the  defend- 
ant : — Held,  under  the  circumstances,  that  such 
omission  to  comply  ^^ith  the  requirements  of  s.  451, 
though  an  irregularity,  was  not  a  bar  to  the  apph- 
cation  being  allowed  to  proceed.  An  applic-ation 
under  s.  451  for  leave  to  proc-eed  \vith  a  suit,  does 
not  require  any  notice,  but  may  be  made  ex  parte 
at  any  time.  Even  if  the  application  in  this  case 
therefore  were  not  itself  a  sufficient  indication 
that  the  applicant  elected  to  proceed  with  the 
suit,  and  that  the  Court  in  allowing  him  to  proceed 
in  his  own  name  gave  him  the  required  leave  (and 
<emble  that  would  be  the  case),  the  Court  cotild  give 
such  leave  at  the  hearing  of  the  application  nunc 
pro  tunc.  The  provision  of  s.  451,  which  requires 
the  title  of  a  suit  to  be  corrected  in  such  a  case. 


132. 


Appearance    of 


parties — Appearance  where  party  is  represented 
by  attorney  on  the  record—Consent  decree.  A 
defendant  who  has  an  attorney  on  the  record  can- 
not appear  to  consent  to  a  decree  even  if  the  plaint- 
iff makes  no  objection  to  his  doing  so.  Paxcha- 
sos  Srs'G  t.  .Jeebcx  Kisto  Bose 

1  C.  W.  K".  303 

133. Application  for 

payment  of  money  by  receiver — Consent  order.  A 
plaintiff  who  has  an  attorney  on  the  record  cannot 
appear  in  person  to  consent  to  an  application  for 
payment  of  money  by  the  Receiver.  Chaitax 
Chabax  Mcllick  v.  Gocool  Chaxdba  Mulxjck 

1  C.  W.  K".  303 


134. 


—  Deposit  by  de- 


fendant of  money  in  Court  in  satisfaction  of  claim 
—  Right  of  fJainiiff  to  draw  out  such  money  and 
prosecute  suit  for  balance  claimed — Discretion  of 
Court— Code  of  Civil  Procedure  {Ad  XIV  of  iS>2), 
ss.  377,  375.  Suit  for  recovery  of  R5.500  on  three 
promissory  notes.  Defendant  pleaded  minority 
at  the  date  of  the  transactions,  denied  all  liability, 
also  denied  receiving  R5,500,  but  admitted  receipt 
of  R  1,500,  which  sum  together  ^vith  the  interest 
he  tendered  to  the  plaintiff  in  full  satisfaction  of  his 
claim.  On  refusal  by  the  plaintiff  to  accept  that 
sum.  it  was  paid  into  Court.  The  plaintiff  then 
applied  to  the  Court  for  payment  to  him  of  the 
said  amount.  The  defendant  contended  that  the 
amount  should  be  kept  in  Court  pending  the  hearing 
as  all  liability  was  denied,  and  offered  to  pay 
interest  if  plaintiff  succeeded  in  his  suit.  Held, 
that  the  plaintiff  was  entitled  to  take  the  money 

out     of     Court.       DWARKA     DaSS     AcrRWALLAH      V. 

GiRiSH  Chtxdeb  Rot     .  L  Ii.  E,  26  Calc.  766 


135. 


-Bevivil  of  suit 


Substituiion  of  parties — Code  of  Civil  Procedure 
(Ad  XI r  of  1SS2),  ss.  368,  372—''  Pending  suit  " 
— Right  to  apply,  accrual  of — Limitation  Act  (X  V  of 
1S77),  Sch.  II,  Art.  17$.  On  directions  to  take  an 
account  in  a  suit,  the  suit  is  still  "'  pending," 
within  the  meaning  of  s.  372  of  the  Code  of  Civil 
Procedure,  until  the  final  order  on  the  taking  of  the 
account  is  made  ;  and  the  right  to  apply  in  such  a 
suit  to  have  the  death  of  a  certain  defendant  re- 
corded, and  the  names  of  his  heirs  substituted  on 
the  record,  accrues  from  day  to  daj-,  and  is  not 
barred  under  Art.  178,  Sch.  II,  of  the  Limitation 
Act.  The  provisions  of  s.  368  of  the  Co-de  have  no 
application  to  a  case  like  this.  Gocool  Chunder  Gos- 
samee  v.  The  Administrator-General  of  Bengal,  I.  L. 
R.  5  Cidc.  72'i  :  Kedamath  Dutt  v.  Harra  Chand 
Dutt,  I.  L.  R.  S  Calc.  420,  and  Ram  Sath  Bhatta- 
char  fee  v.   Uma  Charan    Sircar,   3   C.  W.  X.  756, 
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relied  upon.    Surendka  Keshxjb  Roy  v.  Khetter 
Kristo  Mitter  (1903)    .     I.  L.  E  30  Cale.  609 
s.e.  7  C.  W.  N.  517 


136. 


Parties — Issues 


— Case.  Their  Lordships  of  the  Judicial  Committee 
declined  to  entertain  a  point  urged  by  the  appellants 
as  being  covered  by  the  language  of  one  of  the  issues 
raised  in  the  case,  when  it  appeared  that  the  parties 
by  their  conduct  of  the  case  had  construed  it 
in  a  narrower  sense.  Ma  Wtjn  Di  v.  Ma  Kin 
(1907)  .  .  .  I.  li.  R.  35  Cale.  232 
s.c.  Ii.  R.  35  I.  A.  41 
12  C.  "W.  K".  220 


137. 


Payment  out  of  money  de- 


posited in  Court — Petition  tcithoid  suit — Pay- 
ment out  of  Court  of  moneys  on  petition  without 
suit.  Case  in  which  an  order  was  made  on  a  peti- 
tion without  suit  directing  the  payment  out  of 
certain  moneys  paid  into  Court  under  an  order 
entitled,  ' '  In  the  matter  of  Florence  Emily  Brown- 
low,  and  Lilian  Kate  Brownlow,  infants."  In  the 
matter  of  the  petition  of  Browni.ow 

I.  L.  R.  11  Cale.  219 
138.  Execution  of  de- 

cree— Beceipt  and  paying  over  of  money  in  satis- 
faction of  decree.  If  money  is  brought  into  Court 
under  process  of  execution,  and  the  party  entitled  to 
it  or  his  vakil  is  present  to  receive  it,  the  Court  shall 
cause  it  to  be  paid  over  immediately.  Mutttjvelu 
PiLLAY  V.  Samu  Pillay  .  5  Mad.  Ap.  2 


139. 


Payment   into 


Court  of  money  due  under  a  bond  hearing  interest — 
Appropriation  of  such  payments  first  to  satisfaction 
of  interest.  It  appears  to  be  a  well-settled  practice 
of  the  Courts  to  appropriate  payments  made  upon 
a  bond  first  to  the  interest  due  thereon,  and  there- 
after, if  any  balance  remain,  to  the  principal. 
Luchmeswar  Singh  Bahadur  v.  Syed  Lutf  Ali  Khan, 
8  B.  L.  R.  110,  and  Gooroo  Das  Dutt  v.  Ooma  Churn 
Roy,  22  W.  R.  525,  referred  to.  Maharaja  of 
Benares  v.  Har  Nar-aik  Singh  (1905) 

I.  L.  R.  28  All.  25 


140. 


Plaintiff,   meaning    of— 


PRACTICE— confrf. 

1.  CIVIL  CASES— conW. 

admitting  the  appeal — Rules  and  Orders  of  Court 
{Appellate  Side),  86  and  162.  A  vakil  will  not 
be  heard  on  behalf  of  an  appellant  on  second  ap- 
peal, when  neither  duly  certified  ground  or  grounds 
of  appeal  have  been  filed,  nor  the  appeal  been 
admitted  by  order  of  Court  under  Rules  86  and  162 
of  Court.  Kishen  Chunder  Roy  v.  Hurish  Chunder 
Rose,  3  W.  R.  216,  followed.  Olittllah  v.  Bachu 
Lal  Khotta  .         .         .     I  L.  R.  15  Cale.  706 


Judicature  Acts  36  and  37  Vict.,  ch.  66,  s.  100— Civil 
Procedure  Code  (Ad  XIV  of  1882),  ss.  26,  179, 
280 — Right  to  begin — Some  of  defendants  support- 
ing plaintiff'' s  case — Order  in  which  to  address  the 
Court.  The  word  "  plaintiff  "  means  "  every  person 
asking  relief  against  another  person."  The  plaintiff 
and  such  of  the  defendants  as  support  the  plaintiff's 
case,  wholly  or  in  part  must  address  the  Court  and 
call  their  evidence  in  the  first  place,  and  then,  follow- 
ing the  words  of  s.  180  of  the  Civil  Procedure  Code, 
the  other  party,  namely,  the  persons  opposed  to  the 
plaintiff's  case  and  that  of  the  other  defendants  sup- 
porting the  plaintiff,  must  address  the  Court  and 
call  their  evidence.  Haji  Bibi  v.  Sultax  Maho- 
med Khan  ( 1 908)        .         I.  L.  R.  32  Bom.  599 

141. Pleader,    appearance  of— 

Second  appeal— Vakil,     right  of,  to   be  heard  without 
certified   grounds    of   appeal   or   without  any   order 


142. 


Pleader's  Pees — Taxation — 


Pleader''s  fees — Appeals  in  Probate  Proceedings — 
Scale  of  costs — Act  I  of  1846,  s.  7.  The  taxation 
of  pleader's  fees  in  appeals  from  probate  proceedings 
should,  according  to  a  long  standing  practice  of  the 
High  Court  of  Bombay,  be  valued  at  R30.  Sun- 
DRAEAi  V.  The  Collector  of  Belgaum  (1908) 

I.  L.  R.  33  Bom.  256 

143. Possession  of  land — Suit  to 

ascertain  area  of  land  to  which  plaintiff  is  entitled — 
Confusion  of  boundaries — Court  no  power  to  fix 
boundaries — No  equity  shown  by  plaintiff.  Where 
the  plaintiff  sued  for  recovery  from  the  defendants 
of  possession  by  severance  and  demarcation  of  a  cer- 
tain area  of  land  out  of  the  area  described  in  the 
plaint,  allowing  the  defendants  to  retain  possession 
of  as  much  laud  thereout  as  they  could  possibly 
retain  consistently  with  it,  the  Judge  in  appeal 
dismissed  the  suit  on  the  ground  that  the  plaintiff 
had  no  cause  of  action  against  the  defendants. 
The  plaintiff  preferred  a  second  appeal.  When 
the  assistance  of  the  Court  is  sought  for  the  pur- 
pose of  ascertaining  the  boundaries,  which  the 
plaintiff  himself  is  unable  to  point  out  by  reason  of 
some  confusion  in  them,  and  to  recover  possession, 
when  those  boundaries  have  been  ascertained  by  the 
Court :  Held,  following  Wahe  v.  Conyers  (1759), 
1  W.  <k  T.  L.  C.  170  at  p.  172,  that  "  the  Court  has 
no  power  to  fix  the  boundaries  of  legal  estates, 
unless  some  equity  is  superinduced  by  the  act  of  the 
parties  as  some  particular  circumstance  of  fraud 
or  confusion."     Kavasji  v.  Hormasji  (1905) 

I.  L.  R.  29  Bom.  73 


144. 


Probate  and  letters  of  ad- 


ministration— Withdrawal  of  letters  of  adminis- 
tration— False  representation.  When  letters^  of 
administration  have  been  granted  to  the  Adminis- 
trator-General, and  subsequently  withdrawn  on  a 
false  representation,  the  Court  will  grant  a  rule 
calling  on  the  executors  to  show  cause  why  the  rule 
should  not  be  extended  to  the  Registry  of  the  Court. 
In  the  goods  of  Sreemunto  Benaich  Rao  Imrit 

Jl  Ind.  Jur.  N".  S.  10 

145_ ^ Contentious 

matter — Duty  of  Registrar— When  a  petition  for 
probate  or  letters  of  administration  becomes  con- 
tentious— Non-appearance  of  caveator — Form  of 
order.  So  long  as  a  petition  for  probate  or  letters  of 
administration  is  "non-contentious,"  it  is  to  be 
dealt  with  by  the  Registrar.  As  soon  as  it  becomes 
"  contentious,"  it  is  to  be  treated  as  a  plaint  in  a 
suit,  and  the  suit  is  governed,  as  far  as  practicable, 
by  the  procedure  prescribed  by  the  Civil  Procedure 


(    9693    ) 


DIGEST  OF  CASES. 


(     9694    ) 


PRACTICE— conW. 

1.   CIVIL  CASES— confJ. 

Code.  The  petition  becomes  contentious  not  upon 
the  entry  of  a  caveat,  but  upon  the  filing  of  the 
afiBdavit  in  support  of  the  caveat.  Where,  in  conse- 
quence of  the  filing  of  the  affidavit,  the  matter 
becomes  a  suit,  the  -whole  suit  must  be  disposed  of  by 
the  decree  of  the  Court.  Where  therefore,  at  the 
hearing  of  the  suit,  the  defendant  does  not  appear  in 
support  of  the  caveat,  it  is  not  a  correct  procedure 
for  the  Court  merely  to  dismiss  the  caveat,  leaving 
it  to  the  Registrar  to  dispose  of  the  petition  as  a 
non-contentious  matter.  The  proper  form  of  order 
is  that  the  caveat  be  dismissed  and  that  probate  or 
letters  of  administration  issue,  provided  that  the 
Court  is  satisfied  that  the  papers  are  in  order. 
Chhotalal  CnrxiLAL  v.  Bai  KABrsAi 

I,  L.  B.  22  Bom.  261 


146. 


Potcer-of-atfor- 


ney — Evidence  Ad  {I  of  1872),  s.  S5 — Letters  of 
administration,  application  for.  On  an  applica- 
tion for  letters  of  administration  to  the  estate  of  a 
deceased,  who  was  domiciled  in  Scotland,  and  to 
whose  estate  one  P  had  been  appointed  executor 
dative  qua  father,  the  application  being  made  by 
one  K  under  a  power-of-attorney  granted  by  P,  such 
power  not  having  been  executed  and  authenticated 
in  the  manner  provided  by  s.  85  of  the  Evidence 
Act : — Held,  that  the  application  must  be  refused. 
In  the  goods  of  Peimeose  .    I.  L.  E.  16  Calc.  776 


147. 


Petition  by  Ad- 


ministrator-General for  letters  of  administration — 
Prayer  for  remission  of  Conrt-fees  where  estate 
is  of  small  valve — Rule  of  High  Court,  697 — Veri- 
fication of  petition — Administrator-GeneraV  s  Act 
{II  of  1874),  ss.  12,  16,  17.  A  petition  by  the  Ad- 
ministrator-General for  letters  of  administration 
containing  a  statement  as  to  the  value  of  the  estate, 
followed  by  a  prayer  for  the  remission  of  Court-fees 
under  rule  697  of  the  Rules  of  the  High  Court 
(Belchambers'  Rule  and  Orders,  p.  278),  is  suffi- 
ciently verified  by  the  signature  of  the  Administra- 
tor-General in  accordance  with  s.  12  of  Act  II  of 
1874.  The  effect  of  that  Act  is  to  do  away  with 
the  requirements  of  the  rule  in  such  a  case,  so  far 
as  it  makes  verification  by  affidavit  necessary  as  to 
the  value  of  the  assets.  In  the  goods  of  5Ic- 
C  OMiSKEY     .         .         .     I.  Ij.  E.  20  Calc.  879 


148. 


Administrator - 


General's  Act  (II  of  1874),  s.  12— Verification  of 
petition — Court-fees  Amerhdment  Act  {XI  of  1899). 
The  Administrator-General  as  a  public  officer  is 
exempted  from  verifying  otherwise  than  by  his  sic- 
nature  any  petition  presented  by  him  under  the 
provisions  of  Act  II  of  1874.  In  the  goods  of 
McComiskey,  I.  L.  R.  20  Calc.  879,  followed. 
The  form  of  affidavit  prescribed  by  Act  XI  of 
1899  indicates  that  it  does  not  apply  to  an  appli- 
cation bv  the  Administrator-General.  In  the 
goods  of  A"vdall     .         .     L  L.  E.  26  Calc.  404 

3  C.  W.  M".  298 


149. 


Application  for 


letters  of  administration  by   constituted   attorney — 
Power-of-attomey    executed    in    Glasgow — Verifico' 


PEACTICE— co»/rf. 

1.  CIVIL  CASES— contd. 

tion — Declaration  as  to  execution  of  power.  The 
Chief  Magistrate  of  the  city  of  Glasgow  being  a 
person  lawfully  authorized  to  administer  oaths,  a 
declaration  as  to  the  execution  of  a  power-of-attor- 
ney taken  before  him  and  authenticated  by  his 
certificate  and  the  common  seal  of  the  city  of  Glas- 
gow, and  by  a  notarial  certificate,  is  sufficient  proof 
of  the  execution  of  the  power.  In  the  qoods  of 
Hen-dersox         .         .        I.  li.  E.  22  Calc.  491 


150. 


-Evidence       Ad 


{I  of  1872),  s.  85 — Power-of-attomey — Declaration 
before  notary  public  in  proof  of  power-of-attorney. 
On  an  application  for  letters  of  administration 
with  the  will  annexed,  made  by  the  attorney  of  the 
executors  therein  named,  it  appeared  that  the  appli- 
cant's power-of-attorney  was  not  executed  in  the 
presence  of  a  notary  public  ;  but  with  regard  to  the 
execution  by  each  of  the  executors,  one  of  the 
attesting  witnesses  had  made  a  declaration  before 
a  notary  public  to  the  effect  that  he  w-itnessed  the 
execution  of  the  power-of-attorney  by  one  of  the 
executors,  and  that  the  signature  of  the  other 
attesting  witness  was  the  proper  signature  of  the 
person  bearing  that  name,  and  each  declaration 
was  signed,  sealed,  and  certifie^l  by  a  notary  public. 
Held,  that  the  power -of-attornev  was  sufficiently 
proved.     In  re  Sladex   .  I.  Ii."B.  21  Mad.  492 


151. 


Court-fees     Act 


{VII  of  1870),  s.  3,  Sch.  I,  Art.  II,  s.  19H—Caurt 
Fees  Amendment  Act  {XI  of  1899) — Payment 
of  ad  valorem  fee  on  probate  or  letters  of  adminis- 
tration. In  an  application  for  probate  or  letters 
of  administration  the  ad  valorem  fee  prescribed 
by  statute  should  be  prepaid  to  the  satisfaction 
of  the  Court.  Such  payment  must  be  made  to 
the  Registrar  and  certified  by  him  or  by  the  Taxing 
Officer  where  au  exemption  is  claimed  and  allowed. 
This  certificate  should  be  produced  to  the  Court 
with  the  application  and  affidavit  of  valuation.  In 
the  goods  of  Ojida  Bibee  .  I.  L.  B.  26  Calc.  407 

3  C.  W.  N.  392 


152. 


Bond,    form  of 


—Succession  Ad  {X  of  1865),  s.  256.  The  Indian 
Succession  Act,  s.  256,  requires  that  an  administra- 
tion bond  should  be  taken  in  every  case.  It  may, 
however,  be  varied  by  special  order  of  the  Court, 
in  the  case  of  a  limited  or  special  administration, 
and  follow  the  Enslish  form,  xn  the  goods  of 
GuBBOY       .         .      "  .       I.  Ii.  B.  26  Calc,  408 

3  C.  ■W.  N.  364 


153. 


Probate,  appli- 


cation to  recall — Citation — Proof  of  wiU — Genuineness 
of  will.  On  an  application  by  a  Hindu  widow  for 
an  order  that  the  probate  obtained  by  her  hus- 
band's brother  of  a  will  alleged  to  have  been  made 
by  her  husband  be  recalled,  she  not  receiving  any 
intimation  of  the  application  for  probate,  and  that 
the  will  be  proved  in  her  presence  :  Held,  that 
such  an  application  ought  to  be  granted,  and  that 
the  probate  of  the  will  must  be  recalled  and  kept 
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DIGEST  OF  CASES. 
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PRACTICE— co7iW. 

1.  CIVIL  CASES— confA 
in  the  record  until  the  case  is  decided.     Elokeshi 
Dassi  v.  Hari  Pkosad  Soor  (1903) 

I.  L.  B.  30  Calc.  528  ; 
s.c.  7  C.  W.  K".  450 


154. 


—   Grant  of  letters 


cf  adminidration — Scope  of  enquiry  prior  to  gram. 
On  the  hearing  of  a  petition  for  issue  of  letters  of 
administration  to  the  estate  of  a  deceased  person, 
it  is  not  the  province  of  the  Court  to  go  into  ques- 
tions of  title  to  the  property,  to  which  the  letters 
of  administration  refer.  Ochavaram  Nanabhai 
v.  Dolatram  Jamietkam  (1004) 

I.  li.  R.  28  Bom.  644 

155. Record,  documents  form- 
ing— Documents  not  proved.  Documents  which 
have  not  been  jjroved,  but  simply  filed  in  accordance 
■with  a  usage  in  the  mofussil,  should  not  be  put  up 
■with  the  record.  It  is  the  duty  of  a  Judge  to  pass 
over  such  documents  as  unproved,  but  it  is  also  the 
duty  of  the  pleader  of  the  party  against  whom  they 
are  intended  to  be  used  to  insist  that  they  should 
not  remain  on  the  record  at  all.  Kallida  Pershad 
DrTT  V.  Ram  Hart  Chuckerbutty 

I.  L.  R.  5  Calc.  317 

156. _   Bemission  of 

•case  hy  Privy  Council  for  enquiries — Record  to  be 
forwarded  with  decree.  When  the  Privy  Council 
remits  a  case  with  directions  that  the  Zillah  Court 
may  arrive  at  certain  results  by  certain  inquiries,  the 
objects  and  reasons  of  those  inquiries,  as  set  forth 
in  the  judgment  of  the  Privy  Council,  are  part  of 
the  judicial  record,  and  should  be  forwarded  to  the 
Zillah  Court  with  the  decree  of  the  Privy  Council. 
G CLOCK  Chunder  Ddtt  v.  Mohun  Loll  Sookul 

5  W.  R.  271 


157. 


Redemption — Interpleader  suit 


■ — Suit  to  redeem  mortgage  against  two  parties  claim- 
ing mortgage  money — Appropriate  relief.  When  a 
mortgagor  was  about  to  pay  off  the  mortgage 
amount  to  an  assignee  of  the  mortgage,  the  mort- 
gagee disputed  the  assignment  and  also  claimed 
to  be  paid  the  mortgage  amount.  The  mortgagor 
thereupon  filed  a  suit  impleading  both  the  mort- 
gagee and  assignee  as  defendants.  The  plaint 
contained,  in  substance,  a  claim  for  redemption, 
but  it  also  prayed  that  the  defendants  should  be 
required  to  interplead  concerning  their  claims 
to  the  mortgage  amount  and  that  t'le  mortgagor 
should  be  indemnified  in  consequence  of  the  loss 
of  the  original  mortgage-deed.  Prior  to  the 
hearing  the  defendants  agreed  that  the  assignee  was 
entitled  to  receive  the  mortgage  amount.  The  suit 
was  dismissed  on  the  grounds  that  no  interpleader 
suit  could  lie,  as  the  plaintiff  sought  an  indemnity 
from  one  of  the  defendants,  which  gave  him  a  per- 
sonal interest  in  the  suit.  Held,  on  appeal,  that 
it  was  erroneous  to  treat  the  suit  as  only  one  of  inter- 
pleader. Inasmuch  as  the  plaint  also  contained  in 
substance  a  claim  for  redemption,  that  was  the 
appropriate  relief  under  the  circumstances.    Vyvyan 


PRACTICE— conW. 

1.  CIVIL  CASES— cow^i. 
V.  Vyvyan,  4   DeG.  F.  ds  J.  183,  followed.     Jagga- 

NATH  HiRALAL  V.  TULKA  KeRA  (1908) 

I.  L.  R.  32  Bom.  592 


158. 


Reference  to  High  Court 


— Reference  by  Collector  of  decision  tinder  Mam- 
latdar's  Courts  Act — Civil  Procedure  Code,  1882, 
s,  622 — Practice.  The  High  Court  will  not  int€r- 
fere  on  a  reference  by  the  Collector  with  a  Mam- 
latdar's  Courts  decision  in  a  possessory  suit.  The 
aggrieved  party  can  himself  apply  to  the  Court. 
Satu  V.  Shitrambhat,  P.  J.  1894,  p.  52,  followed. 
Paxdu  v.  Bkavdu       .         I.  L.  R.  21  Bom.  806 

See  VoRA  Isaballi  v.  Daudbhai  Masabhai 

I.  li.  R.  14  Bom.  371 

159.  Reference    to  Registrar— 

Statement  of  facts,  filing  of,  after  appointed  time 
— Right  of  party  failing  to  appear  and  support 
such  statement — Rules  of  High  Court,  Calcutta, 
Nos.  522,  537.  On  the  4th  February  1899  one  G 
was  granted  a  month's  time  to  file  his  statement  of 
facts  in  a  reference  which  was  pending  before  the 
Registrar,  and  in  default  thereof  it  was  ordered  that 
the  reference  should  be  heard  ex  parte  against  him. 
The  statement  of  facts  was  filed  before  the  Registrar 
seven  days  after  the  proper  time.  The  Registrar 
refused  to  deal  with  the  statement  of  facts  without 
an  order  of  Court.  G  then  applied  to  the  Court  for 
an  order  that  the  Registrar  might  be  at  liberty  to 
refer  to  the  statement  of  facts,  and  that  G  might  be 
permitted  to  appear  and  support  them.  The  party 
opposing  contended  that  G  ought  not  to  be  allowed 
to  file  his  statement  of  facts,  that  he  might  appear  m 
person,  but  had  no  right  to  employ  counsel  or 
attorney.  Held,  that  G  was  entitled  to  file  his 
statement  of  facts,  and  that  the  reference  should  be 
proceeded  with  in  the  usual  course.  Tarak 
MoHiNEY  Dassee  v.  Grees  Chunder  Dass 

I.  li.  R.  26  Caic.  585 


160. 


Remand — Remand  on    point 


raised  as  issue  in  lower  Court.  A  case  ought  not, 
as  a  rule,  to  be  remanded  upon  a  point  which  has 
beon  framed  as  a'l  issue  by  the  ourt  bejow  and 
brouL'ht  to  the  attention  of  the  parties,  and  where 
they  ha-N-e  failed  at  the  trial  to  give  any  evidence 
upon  it.     Ram  Prasad  v.  Abdul  Karim 

I.  L.  R.  9  All.  513 


161. 


Remand.     Case 


where,  on  objection  being  taken  at  a  late  stage  that 
a  mortgage-bond  was  not  attested,  as  the  law  re- 
quired, by  two  witnesses,  the  suit,  instead  of  being 
dismissed,  was  sent  back  to  enable  plaintiff  to 
adduce  further  evidence  to  prove  that  at  least  two 
of  the  persons  whose  names  appeared  on  the  face  of 
the  document  were  attesting  witnesses.  DiNA- 
jiOYEE  Debiv.  Bon  Behari  Kapur  (1902) 

7  C.  W.  N.  160 


162. 


^^__ . ^ .  Remand — Exam- 
ination of  witness  on  commis6ion.  On  remand  by 
the  High  Court  for  the  determination  of  certam 
issues  the  District  Court  sent  down  the  case  to  the 
first  Court  in   order   that  the  evidence   might   be 
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DIGEST  OF  CASES. 
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PBACTICE^:onfei. 

1.  CrVTL  CASES— contd. 

taken  there.  The  evidence  of  the  plaintiff  was 
taken  on  commission.  Held,  that  the  defendant 
was  in  nowise  aggrieved  by  the  procedure  followed. 
Khashaba  v.  Chaxdrabhaoabai  (1908) 

I.  li.  R.  32  Bom.  441 


163. 


Heport    of  Registrar — Ex- 


ceptions to  report — Notice — Rule  565  of  Belcham- 
hers'  Rules  and  Orders  of  the  High  Court,  Origi- 
nal Side.  In  making  an  application  to  discharge  or 
vary  a  report,  it  is  necessary  that  notice  .should  be 
given  within  the  time  required  by  rule  565  of  the 
Rules  and  Orders  of  the  High  Court,  Original  Side, 
and  that  such  notice  should  be  accompanied  with  the 
grounds  of  exceptions  relied  on  by  the  party  object- 
ing to  the  report.  Lutchmee  Naeacs  v.  Byjaxauth 
Lahia  .  .         .     L  li.  B.  24  Cale.  437 

LucHMEE  Nakaik  t'.  Rtjugo  Lal  Lohea 

2  C.  W.  N.  57 


164. 


Report       of 


Registrar — Application  to  discharge  or  vary  report — 
Exceptions  to  report — Notice  of  motion — Time  for 
such  notice — Belckambers^  Rules  and  Orders  of  High 
Court,  Original  Side  (1900),  Rules  615,  617— Soli- 
citor's mistake  as  to  course  of  procedure — '^  Fraud, 
surprise  or  mistake,  or  such  other  special  ground '' 
under  rule  617.  If  a  party  to  a  suit  desires  to 
discharge  or  vary  a  report,  he  must  adopt  the 
procedure  laid  down  by  Rule  615  (Belchambers' 
Rules  and  Orders  of  the  HJgh  Court,  Original  Side, 
1900),  and  must  applj-  by  motion  upon  notice  to  be 
given  within  the  time  prescribed  therein.  Mere  fil- 
ing of  exceptions  to  the  report  cannot  be  deemed  to 
be  notice  under  Rule  615.  ITie  words  "  fraud, 
surprise  or  mistake,  or  such  other  special  ground  " 
in  Rule' 617  refer  to  fraud,  surprise,  or  mistake  or 
some  other  special  ground  incident  to,  connected 
with,  or  which  resulted  in  the  making  of,  the 
certificate  or  report  itself ;  and  not  to  something 
which  has  occurred  quite  outside  and  independent 
of  the  certificate  or  report.  A  mistake  in  not 
complying  with  the  procedure  laid  down  in  Rule 
615  is  not  a  "  special  ground,"  within  the  meaning 
of  Rule  617,  or  re-opening  the  report.  Royai. 
Insueance  Co.  v.  Aukhoy  Coomar  Dutt  (1901) 
I.  li.  R.  28  Cale.  272 
s.e.  5  C.  W.  N.  337 

165.  . Bevie"W — Certifying      review 

u-ithout  good  grounds.  Junior  pleaders  of  the 
High  Court  should  be  cautious  how  they  certify  for 
a  review  when  the\'  find  that  the  case  has  been  in 
the  hands  of  members  of  the  bar,  and  of  pleaders 
more  experienced  than  they,  who,  they  ought  to 
consider,  have  declined  to  certify  to  the  review. 
RoussEAr  V.  PrsTo      .         .         .10  W.  E.  54 

TooG  OrKG  V.  British  India  Steam  Navigatiox 
CoMPA>-Y 24  W.  R.  430 


166. 


-Second  appeal — 


Discovery  of  fresh  evidence — Withdrawal  of  second 
appeal — Review  petition — Practice.  When  on  com- 
ing to  the  High  Court  under  second  appeal  it  is 
d^overed  that  there  is  evidence  which  ought  to 
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have  been  placed  before  the  lower  Courts,  the  proper 
practice  to  pursue  is  to  allow  the  second  appeal 
to  be  withdrawn  in  order  that  a  review  petition 
may  be  presented  to  the  lower  Appellate  Court. 
But  this  course  cannot  be  pursued  when  the  review- 
petition  has  been  already  presented  to  and  rejected 
by  the  lower  Court.  Ramchaxdra  v.  Krishxaji 
(1904)      .  .      I.  L.  R.  24  Bom.  4 

167. Revision — Recovery  of  Rent  Act 

(X  of  1S59),  s.  153— Final  order  of  Collector— Appel- 
late  order — High  Court's  power  to  interfere  in  revision 
—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  622— 
Charter  Act,  s.  15 — AvMlogous  appeals  in  superior 
and  inferior  Courts — Duty  of  inferior  Court  to 
await  decision  of  superior  Court.  S.  153  of  Act 
X  of  1859  does  not  preclude  revision  by  the  Higb 
Court  of  an  order  of  a  Collector  which  is  final  within 
the  meaning  of  that  section.  The  High  Court  has 
power  either  under  s.  622,  Civil  Procedure  Code,  or 
if  not,  under  s.  15  of  the  Charter  Act,  to  interfere  in 
cases  where  the  lower  Courts  have  not  acted  correctly 
in  accordance  with  law.  \Yhere  a  plaintiff  failed  to- 
secure  the  production  of  an  important  document 
from  the  records  of  another  Court  though  he  took  all 
reasonable  steps  for  that  purpose  and^he  suit  was 
disposed  of  by  both  the  Courts  of  first  instance 
and  the  Appellate  Court  without  reference  to  that 
document,  the  High  Court  in  revision  set  aside  the 
judgments  of  "both  the  Courts.  When  appeal* 
preferred  in  analogous  cases  are  pending,  some  in  an 
inferior  and  others  in  a  superior  Appellate  Court, 
the  inferior  Court  of  Appeal  would  exercise  a  wise- 
discretion  to  await  the  decision  of  the  superior 
Appellate  Court.  Goben'd  Ramaxuja  Das  v. 
Lakhux  Parida  (1906)  .  .     11  C.  "W.  N".  112 

168.  .  Revival  of  suit — Civil  Pro- 
cedure Code  (Act  X  of  1877),  s.  372 — Plaint  taken 
as  petition  to  revive.  A  suit  was  instituted  by  the 
trustee  appointed  under  a  will,  against  the  executrix, 
for  the  purpose  of  having  the  trusts  of  the  will' 
carried  into  execution.  A  decree  was  made,  and 
certain  directions  were  given  for  the  purpose  of 
having  a  scheme  settled,  by  which  the  trusts  were  to 
be  carried  out ;  but  before  the  scheme  was  finally 
settled  and  approved,  and  while  the  proceedings 
were  pending,  the  case  was  struck  out  of  the  board  for 
want  of  prosecution.  Subsequently,  both  the  plaint- 
iff and  defendant  died.  The  heirs  of  the  plaintiff 
then  instituted  a  suit  against  the  Administrator- 
General  as  representing  the  estate  of  the  defendant 
for  carrying  the  trusts  into  execution,  and  prayed 
that  their  suit  might  be  considered  as  supplemental 
to  the  original  one.  Held,  that  the  original  suit, 
though  no  longer  upon  the  board,  was  capable  of 
revival,  and  that,  if  no  person  were  living  whose  con- 
sent might  be  obtained  or  to  whom  notice  might  be 
given,  the  Court  might  give  leave  without  any  such 
consent  or  notice,  and  that  the  proper  coiirse  to- 
pursue  was  to  allow  the  plaintiffs  to  amend  their 
plaint  by  putting  it  in  the  form  of  a  petition  under 
s.  372  of  the  Civil  Procedure  Code,  the  defendant 
being  at  liberty  to  put  in  any  answer  which  he  migl  t 
have  done  if  the  proceeding  had  been  by  petition  in^ 
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the  first  instance.  Per  Pontifex,  J. — The  words 
' '  pending  the  suit  "  in  s.  372  relate  to  a  suit  in 
which  no  final  order  has  been  made.  Gocool 
Chundee  Gossamee  v.  Admiisistkator-Generai, 
OF  Bengal 

I.  li.  R.  5  Calc.  726  :  5  C.  L.  R.  569 

169. — Rule  to  show  cause — Rule 


nisi  to  show  cause  why  a  person  should  not  be  made 
a  party  defendant — No  grounds  stated  in  or  served 
with  the  rule — Eule  granted  during  hearing  of  suit — 
Civil  Procedure  Code  {Ad  XIV  of  1882),  s.  32. 
During  the  hearing  of  a  suit  for  recovery  of  im- 
moveable property  it  appeared  from  the  evidence 
and  certain  documents  put  in  that  the  plaintifE 
had  mortgaged  his  right,  title,  and  interest  to 
a  third  person,  by  whom  the  suit  was  practically 
being  carried  on.  On  an  application  by  the  defend- 
ant for  the  mortgagee  to  be  added  as  a  party  defend- 
ant, under  the  provisions  of  s.  32  of  the  Civil  Pro- 
cedure Code,  the  Court  directed  a  rule  to  issue  calling 
on  him  to  show  cause  why  he  should  not  be  added  as 
a  party  defendant  or  give  security  for  costs.  The 
rule  was  not  applied  for  on  petition  or  affidavit,  and 
set  out  no  grounds  for  the  application  at  all.  On  an 
objection  taken  by  the  mortgagee  at  the  hearing  of 
the  rule  : — Hdd,  that  the  grounds  should  have  been 
stated  on  affidavit  or  have  appeared  on  the  face  of 
the  rule,  and  that  the  mortgagee  was  entitled  to 
know  what  he  had  to  answer,  and  consequently, 
the  rule  being  informal,  it  was  discharged  with  costs. 
Ramnaeain  Kallia  v.  Moneb  Bibeb.  Ram- 
^tarain  Kallia  v.  Gopal  Doss  Sing 

I.  li.  R.  9  Calc.  735 


170. 


Rulings  of  High  Court - 


Liferent  rulings  of  different  High  Courts — Judge, 
what  rulings  to  be  followed  by.  Where  there 
are  different  rulings  of  the  different  High  Courts 
on  a  particular  point,  a  Judge  should  follow  the 
rulings  of  the  High  Court  to  which  he  is  subor- 
dinate. Swamikao  Narayan  Deshpandb  v. 
Kashinath  Krishna  Mutaltk  Desai 

I.  L.  R.  15  Bom.  419 

Balaji  Ganesh  v.  Sakharam  Parashram 
Angal        .         .         .        I.  Ii.  R.  17  Bom.  555 

171. Sale  by  Receiver — Obstruc- 
tion of  possession — Purchaser,  rights  of — Code  of 
Civil  'Procedure  (Act  XIV  of  1882),  Ch.  XIX, 
and  s.  647 — Costs.  Practice  of  the  Original  Side 
of  the  Court  followed  in  recognizing  the  right  of  a 
purchaser  at  a  Receiver's  sale  to  obtain  the  assist- 
ance of  the  Court  in  obtaining  possession  under  the 
provisions  of  the  Court  relating  to  sales  in  a  suit. 

MiNATOONNESSA    BiBEE    V.    KhATOONNESSA    BiBEB 

I.  Ii.  R.  21  Calc.  479 

172. Sale  by  Registrar — Pur- 
chase money,  payment  of,  into  Court — Conditions 
of  sale — Interest — Costs.  Where  the  purchaser  of 
a  property  at  a  Registrar's  sale  is  out  of  time  in 
paying  into  Court  the  balance  of  his  purchase- 
money,  the  practice  of  the  Original  Side  of  the  High 
Court  is  that  payment  of  interest  shall  follow  as  a 
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matter  of  course.  But  if  there  has  been  delay  on  the 
part  of  the  party  having  the  carriage  of  the  pro- 
ceedings, and  if  that  party  appears  on  the  summons 
taken  out  by  the  purchaser  for  the  purpose  of  pay- 
ing into  Court  the  balance  of  such  purchase-money, 
he  shall  not  be  allowed  his  costs  against  the  pur- 
chaser. Kanye  Lall  Dass  v.  Shama  Chtjrn 
Dawn        .         .         .         I.  L.  R.  21  Calc.  566 

Conditions    of 


173. 

sale — Deficiency  in  area — Compensation — Annul- 
ment of  sale— Costs.  Where  there  is  a  substan* 
tial  deficiency  in  the  area  of  property  sold  at  a 
Registrar's  sale,  so  that  the  purchaser  would  not 
have  offered  the  price  that  he  did  if  he  had  been 
aware  of  such  deficiency,  the  Court  will  not  compel 
the  purchaser  to  take  the  property  with  compen- 
sation, but  will  discharge  him  from  the  sale. 
Kissory  Mohan  Roy  v.  Kali  Charan  Ghosh,  1 
C.  W.  N.  106,  distinguished.  Jacobs  v.  Revell 
[1900],  2  Ch.  858,  referred  to.  The  purchaser  so 
discharged  from  his  sale  is  entitled  to  repayment 
of  the  purchase-money,  with  interest  from  the 
date  of  payment  into  Court,  and  the  costs,  charges 
and  expenses,  incurred  by  reason  of  his  bidding 
for  and  being  declared  the  purchaser  of  the  pro- 
perty, and  of  and  incidental  to  the  application  to  be 
discharged  from  his  purchase.  Quaere :  Whether 
he  is  entitled  to  the  costs  of  a  survey  made  by  him  to 
ascertain  the  area  of  the  property.  Bank  of 
Bengal  v.  Akhoy  Kumar  Mtjkerjeb  (1901) 

6  C.  W.  N.  365 

174. —  Sale      notifica- 


tion— Misdescription  of  property — Remedy  of  pur- 
chaser— Compensation — Annulment  of  sale.  Where 
the  misdescription  of  property  in  the  sale  notifica- 
tion does  not  go  to  the  essence  of  the  contract,  the 
remedy  which  the  purchaser  can  claim  is  compensa. 
tion,  and  not  annulment  of  the  sale.  Administra. 
tor-General  of  Bengal  v.  Aghore  Nath  Moo- 
KERJEE  (1902)  .  .  I.  Ii.  R.  29  Calc.  420 
S.C.  6  C.  W.  N.  873 


175. 


Security  for  costs — Bo7id  to 


secure  costs  of  appeal — Rule  nisi  against  obligor — 
Sureties.  The  proper  mode  of  proceeding  to  put  a 
bond  to  secure  the  costs  of  an  appeal  in  suit  is 
to  move  upon  affidavits,  showing  a  breach  of  the 
condition  of  the  bond,  for  a  rule  nisi,  calling  upon 
the  obligor  and  sureties  to  show  cause  why  the  Court 
should  not  order  that  the  bond  be  assigned  to  some 
person  named  in  the  rule.  Poynor  Bibeb  v. 
Nujjoo  Khan 

I.  L.  R.  5  Calc.  437  :  5  C.  L.  R.  524 


176. 


Appeal — Pover- 


ty. Mere  poverty  is  no  ground  for  requiring  an 
appellant  to  give  security  for  the  costs  of  the 
appeal.     Maneckji  v.  Goolbai 

I.  Ii.  R.  3  Bom.  241 

See  Seshayyangab  v.  Jainflavadin 

I.  Ii.  R.  3  Mad.  66 


177. 


Filing    copy- 


of  Judge's  notes — Certificate  of  payment   of   security 
for  costs.     A  certified  copy  of  the  Judge's  notes  not 


(    9701    ) 


DIGEST  OF  CASES. 


(    9702    ) 


PRACTICE— confcZ. 

1.  CIVIL  CASES— «on<d. 

having  been  filed,  and  there  being  no  certificate 
from  the  Prothonotary  that  security  had  been 
given  for  costs,  the  appeal  was  dismissed  for  non- 
compliance with  the  rules  of  the  Court  Bhimji 
Gbidhak  v.  Moegax      .         .     3  Bom.  O.  C.  63 


178. 


-Time  for  object- 


ing to  appeal  for  non-compliance  with  rules  of  Court. 
Appeal  dismissed,  as  the  appellants  had  not  given 
security  for  costs,  and  as  the  appeal  had  not  been 
filed  within  the  time  required  by  the  rules  of  the 
Court.  It  is  sufficient  for  the  respondent  to  object 
at  the  hearing  of  the  appeal  in  the  case  of  non- 
compliance with  the  rules  of  Court,  and  he  need  not 
apply  specially  to  have  the  appeal  rejected,  when 
the  memorandum  of  appeal  is  preferred.     MrsAM- 

3IADBHAI  DHARAMSI  V.  BhAS JI  TOPAN 

3  Bom.  O.  C.  64 

179.  Civil  Procedure 

Code,  8.  549 — Dismissal  of  appeal — Practice.  The 
last  paragraph  of  s.  549  of  the  Civil  Procedure  Code 
seems  to  contemplate  that,  on  failure  to  furnish  se- 
curity within  the  time  fixed,  an  order  for  rejecting 
the  appeal  should  be  obtained  from  the  Court  that 
gave  the  order  to  furnish  security.  Upon  the 
application  of  the  respondent  in  a  second  appeal 
pending  before  the  High  Court,  an  order  was  passed 
requiring  the  appellant  to  furnish  security  for  the 
costs  of  the  appeal,  and  to  lodge  such  security  at 
any  time  before  the  hearing.  This  order  purported 
to  be  made  under  s.  549  of  the  Civil  Procedure  Code, 
but  neither  the  application  nor  the  order  stated  the 
amount  of  the  security  required.  At  the  hearing  of 
the  appeal,  no  security  having  been  lodged,  the  re- 
spondent objected  that,  with  reference  to  the  terms 
of  s.  649,  the  Court  had  no  option  but  to  dismiss  the 
appeal.  Held,  that  the  proper  course  was  to  have 
applied  to  the  Judge  who  passed  the  order  for 
security,  at  any  time  before  the  case  came  on  for 
hearing,  for  the  rejection  of  the  appeal,  and  that 
it  was  too  late  at  the  hearing  to  ask  the  Court  to 
reject  the  appeal.     Thakue  Das  r.  Kishoki  Lal 

I.  li.  R.  9  AIL  164 


180. 


Delay  in  apply- 


ing for  security.  An  application  for  security  for 
costs  already  incurred,  and  estimated  costs  of 
appeal,  should  be  made  promptly.  Podey^s 
Trustee  v.  Whetham,  L.  B.  33  Ck.  D.  76,  referred 
to.     Bhobosath   Lahiri  v.  Radhaprosad  Lahiri 

1900) 5  C.  W.  N.  U9 

181.  Setting    down    case    for 

hearing — Civil  Procedure  Code,  1877,  a.  135 — 
Trial  of  particular  issue.  It  should  be  a  rule  of 
practice  that  when  an  order  is  made  under  s.  135 
of  the  Civil  Procedure  Code  (Act  X  of  1877)  by 
the  Judge  in  chambers,  the  suit  should  be  set  down 
for-  the  trial  of  the  particular  issue  as  well  as  of  the 
cause  itself  when  it  comes  to  a  hearing  before  the 
same  Judge.  Ahmedbhoy  HcBiBHoy  v.  Yvl- 
LEEBHOY  Cassumbhoy      .     I.  Lu  R.  6  Bom.  572 
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doned  in  Small  Cause  Court — Amendment  of  plaint. 
Where  the  plaintiff  having  a  claim  against  the 
defendant  for  R2,500  brought  his  suit  in  the  Small 
Cause  Court  for  R2,000,  abandoning  R500,  and  on 
the  application  of  the  defendant  the  case  was 
transferred  to  the  High  Court,  the  plaintiff,  on 
application  by  summons  in  chambers,  was  allowed 
to  amend  his  plaint,  so  as  to  include  the  R500 
abandoned  in  the  Small  Cause  Court.  Ram  Lall 
V.  Beajahari  Pattl        .         .         1  C.  W.  N.  32 


182. 


Small  Cause  Cotirt  cases 


183. 


Court  invested 


xciih  small  Cause  Court  powers — Decision — Reasons 
— Provincial  SvuiU  Cause  Courts  Act  {IX  of  1S87), 
ss.  17  and  32.  The  judgment  of  a  Court  invested 
with  Small  Cause  Court  powers  need  not  contain 
more  than  the  points  for  determination  and  the 
decision  thereupon ;  the  practice  and  procedure 
of  such  Courts  being  determined  in  the  matter  of 
judgments  by  paragraph  (1)  of  s.  203  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  Ramchandra 
V  Ganesh,  I.  L.  R.  23  Bom.  382,  dissented  from. 
Nabayas  f.  Bhagtj  (1907)  I.  Ij.  R.  31  Bom.  314 

184.  Stay  of   proceedings — Suit 

between  same  parties  and  for  same  property  before 
Privy  Council— Stay  of  suit.  A  suit  should  not  be 
allowed  to  go  on  while  an  appeal  relating  to  the 
same  property  and  between  the  same  parties  is 
pending  before  the  Privy  Council.  SHEOPROSirsr 
MissEB  V.  Rajendebkishobe  Singh 

W.  R.  1864, 100 


185. 


Procedure — 


mm~Transfer  io  High  Court — Revival  of  claim  aban- 


Staying  suit  until  costs  of  a  previous  suit  tn  a 
foreign  Court  have  been  paid.  The  Courts  in  India 
have  no  power  to  stay  proceedings  in  a  suit  insti- 
tuted therein  because  the  costs  of  a  previous  suit 
between  the  same  parties  brought  in  the  High  Court 
of  Justice  in  England  have  not  been  paid.  Bowles 
V.  Bowles       .         .         .     I.  L.  R.  8  Bom.  571 

186.  - Dismissal     of 

suit,  effect  of — Application  to  restrain  receiver  parting 
with  funds,  pending  appeal — Power  of  Court. 
Under  the  Code  of  Civil  Procedure,  once  a  suit  has 
been  dismissed,  the  Court  dismissing  it  is  functus 
officio,  save  that  it  may  stay  execution  of  its  own 
decree  or  order  for  costs.  An  application  therefore 
made  to  a  Court  of  first  instance  after  dismissal  of 
the  suit,  but  before  appeal  filed,  asking  that  the 
receiver  may  be  restrained  from  parting  with  funds 
in  his  hands  pending  an  appeal,  cannot  be  granted. 
Yamtn-ud-dowlah  v.  Ahmed  Ali  Ivhax 

I.  li.  R.  21  Calc.  561 

187.    —    Companies   Act 

(VI  of  1882),  8.  134 — Winding  up  company — Stay 
of  proceedings  when  petition  to  wind  up  is  pending 
—High  Court  Rule  Xo.  10,  cl  (r).  The  plaintiff 
sued  the  defendant  company  to  recover  R  10,000 
The  claim  was  not  disputed,  but  shortly  after  the 
suit  was  filed  another  creditor  filled  a  petition  to  wind 
np  the  company.  This  i)etition  was  pending  when 
the  suit  came  on  for  hearing,  but  no  order  to  stay 
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proceedings  had  been  obtained  by  the  defendants, 
and  the  plaintiff  contended  that  under  the  circum- 
stances he  was  entitled  to  obtain  a  decree,  having 
regard  to  the  fact  that  no  such  order  had  been  made, 
and  that  by  the  rules  of  the  Court  [Rule  No.  10, 
cl.  (r)l  such  order  could  only  be  made  in  chambers. 
Held,  on  application  by  the  defendants  at  the  hear- 
ing, that  the  proceedings  must  be  staved.  Virbaiji 
V.  Wadia  Mills  Co.        .        I.  L.  R.  18  Bom.  65 


188. 


Application    for 


stay  of  execution — Costs.  Where  the  defendants 
in  an  original  suit  applied  to  the  Appellate  Court 
for  stay  of  execution  of  the  decree  pending  the 
appeal  ^ — Held  (Banerjee,  ./.,  dissenting),  that  the 
applicant  who  asked  for  the  indulgence  must  pay 
the  costs  of  the  application.  Chuni  Lal  v. 
AxANTRAM         .         .  I.  li.  B.  25  Calc.  893 


189. 


Stay    of    pro- 


ceedings in  Small  Cause  Court — Transfer  of  suit  on  a 
promissory  note — Suit  for  an  account  in  the  High 
Court — Procedure — Matter  of  convenience  rather 
than  of  right — Costs.  As  a  general  rule,  it  would 
be  no  answer,  as  regards  a  suit  in  the  Small  Cause 
Court  upon  a  promissory  note,  for  the  defendant  in 
that  suit  to  say  that  the  claim  is  a  matter  of  account. 
But  if,  subsequently,  a  suit  is  instituted  in  the  High 
Court  by  the  defendant  in  the  Small  Cause  Court 
suit,  in  which  all  transactions  between  the  parties 
can  be  dealt  w  ith,  and  if  he  gives  security  for  the 
total  amount  of  his  indebtedness,  then  it  is  desirable 
that  there  should  not  be  a  separate  proceeding  in 
respect  of  the  promissory  note,  though  prima  facie 
it  does  not  constitute  an  item  in  a  running  account 
between  the  parties.  The  question  of  procedure 
becomes  a  matter  of  convenience  rather  than  of 
right,  and  justice  can  be  done  between  the  parties 
by  apportionment  of  costs  after  the  account  has 
been  taken  in  the  High  Court  suit.  Issfr  Sln'GH  v. 
Bergmann  (1903)  .      I.  li.  B.  30  Gale.  627 

190.  — Summons  for  directions — 

High  Court  Rules,  Chapter  VIII — Claim  of  indemnity 
Embarrassing  pleading — Befusal  to  give  directions, 
effect  of.  In  deciding  A\hether  the  Court  should  give 
directions  on  a  summons  for  directions,  the  Court 
has  to  see  that  nothing  is  done  w  hich  would  put  the 
plaintiffs  to  additional  expense  or  difficulty,  and  also 
to  see  that  they  are  not  embarrassed  by  the  mtro- 
duction  of  third  parties  in  their  suit.  In  giving  leave 
to  serve  notice  of  claim  for  contribution  or  indem- 
nity on  a  third  party  the  Court  will  not  consider 
whether  the  claim  is  a  valid  one,  but  only  whether 
the  claim  is  bond  fide  and  whether,  if  established,  it 
■nill  result  in  contribution  or  indemnity.  Carshore 
V.  North-Eastern  Railway  Company,  29  Ch.  D.  344, 
followed.  The  effect  of  a  refusal  by  the  Judge  to 
give  directions  is  to  dismiss  the  third  party  from 
the  action.  Baxter  v.  France,  [1895]  1  Q.  B.  591, 
referred  to.  Shivlal  v.  Shrikissondas  and  Mit- 
chell (1907)        .         .        I.  li.  R.  31  Bom.  465 

191. Test   ease — Stay  of  proceed- 


I    PRACTICE— cowW. 

I 

I  1.  CIVIL  CASES— conirf. 

Act  (VII  of  1S70),  s.  17,  Sch.  I,  Art.  1—Consolid-^ 
ation  of  appeals.  The  petitioners,  who  were  the 
appellants  in  44  references  under  the  Land  Acqui- 
sition Act,  obtained  an  order  directing  the  trial  of 
one  of  them  as  a  test  case,  with  a  stay  of  proceedings 
in  the  remaining  appeals  until  the  decision  of  the 
test  case.  The  test  appeals  having  been  decided 
adversely  to  the  appellants,  they  next  applied 
to  have  the  decision  of  the  Court  on  the  remaining 
appeals,  offering  to  pay  the  proper  court-fees 
leviable  thereon.  Held,  that,  having  regard  to  the 
terms  of  the  order,  the  appellants  were  not  preclu- 
ded from  requiring  the  consideration  of  the  Court 
with  regard  to  the  other  appeals.  Held,  further, 
that,  having  regard  to  the  fact  that  the  parties 
were  the  same  in  all  the  cases,  and  the  plots  of  land 
were  contiguous  to  one  another  and  formed  part 
of  one  estate,  although  in  the  occupation  of  different 
tenants,  who  were  however  not  parties  to  the 
appeals,  the  appeals  should  be  consolidated,  and 
the  court-fee  paid  upon  the  value  of  the  consoli- 
dated appeals  under  s.  17  of  the  Court-fees  Act 
(VII  of  1870),  subject  to  the  limitation  prescribed  in 
the  proviso  to  Art.  1,  Sch.  I,  of  that  Act.  Kashi 
Prosad  Singh  v.  Secretary  op  State  for  India 
(1901)  .         .         .        I.  L.  R.  29  Calc.  140 

192. Testamentary    matters — 

Testamentary  and  probate  matters — Probate  Act 
( V  of  ISSl).  The  practice  in  India  in  testamentary 
matters  previously  to  Act  V  of  1881  was  the  same 
as  that  of  the  Ecclesiastical  Court  in  England,  ex- 
cept so  far  as  that  practice  might  be  inconsistent 
with  the  Civil  Procedure  Code.  In  the  matter  of 
Pitamber  Girdhar  .  I.  li.  R.  5  Bom.  638 
See  In  the  Goods  of  BHtrGGOBFTTY  Dassee. 
Prosttnnomoyee  Dossee  v.  Aghore  Chandra 
DuTT        .         .         .         .  4  C.  W.  N".  757 


193. 


Translation    of   papers — 


Application  for  translations.  Translations  of  paper.-;, 
if  required,  should  be  applied  for  before  the  case 
is  posted.  Kondayya  Gatjndan  v.  Ramasvami 
Gaundan         ....  1  Mad.  130 

194.  ^. Transfer  of  case — Appli- 
cations under  s.  4,  Act  XXIII  of  1861 — Suits  on 
bonds,  etc.  In  all  applications  under  s.  4,  Act 
XXIII  of  1861,  in  suits  brought  on  a  bond  or  other 
document,  the  place  at  which  the  document  was 
executed  must  be  definitely  stated.     Anonymous 

7  Mad.  Ap.  34 

195. Transmission  of  docu- 
ments— Documents  relating  to  security  for  costs 
of  appeal.  Judges  should  not  transmit  to  the  High 
Court  documents  used  before  them  to  make  out  the 
title  of  parties  offering  immoveable  property  as 
security  in  Privy  Council  cases,  but  should,  in  re- 
porting upon  the  securities,  state  particulars  of  the 
documents  upon  which  the  title  of  the  surety 
appears  to  be  made  out.  In  the  matter  of 
Ajmeeroonissa  Khatoon  .        14  W.  R.  94 


196. 


Vakil      and     Counsel — 


ings  until  trial  of  test    case — Court-fees — -Court-fees    \    Vakils''  right  to  audience  on  the  Original  Side  of  the- 
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PRACTICE— con/J. 

1.  CIVIL  CASES— condd. 
High  Court — Revisional  jurisdiction  of  the  High 
Court  over  the  Presidency  Small  Cause  Court — 
Civil  Procedure  Code  {Ad  XIV  of  1SS2),  s.  622.  A 
tyii-i7  is  not  entitled  to  audience  on  the  Original 
Side  of  the  High  Court.  Applications  for  the 
exercise  of  the  Court's  revisional  powers  over 
the  Presidency  Small  Cause  Court  are  properiy 
dealt  -with  in  the  exercise  of  the  Ordinary  Original 
Civil  Jurisdiction  of  the  Court,  and  should  be  made 
in  the  usual  way  by  an  advocate  of  the  Court, 
instructed  by  an  *  attorney.  Sarat  Chaxdra 
SiXGH  V.  Brojo  Lal  Mukerji  (1903) 

I.  li.  B.  30  Cale.  986 


PRACTICE— <:on«. 


197. 


"Witlidrawal  of   suits  or 


appeals — Withdraural  of  suit — Landlord  and 
tenant — Forfeiture  for  non-payment  of  rent — Right 
to  relief  from  apjUication  in  nujtion.  A  motion  was 
made  on  summons  that  a  suit,  seeking  a  declaration 
that  defendants  had  forfeited  their  right  to  a  lease 
by  reason  of  non-payment  of  rent,  be  discontinued 
or  dismissed.  Held,  that  such  an  application  should 
not  be  made  by  motion,  but  the  defendant  was  enti- 
tled to  be  relieved  from  the  forfeiture  on  payment 
of  what  was  due.  Gholam  Mohamed  v.  Calcutta 
Cltjb Cor.  67 


198. 


Withdrawal    of 


second  appeal — Discovery  of  new  evidence — Review 
by  lower  Court — Civil  Procedure,  Code  (Act  X  of 
1877),  s.  623.  Having  regard  to  the  decisions  in 
Xanabhai  v.  Xathabhai,  9  Bom.  89,  and  Narayan 
V.  Darudbhai,  9  Bom.  238,  and  the  uniform  practice 
in  accordance  with  them  w  hich  had  since  obtained, 
and  the  practical  similaritv  on  this  point  of  Act  X  of 
1877,  s.  623,  and  Act  VIII  of  1859,  s.  376  (on 
which  the  cases  abovementioned  were  decided),  the 
High  Court  allowed  the  appellant  to  withdraw  his 
second  appeal,  after  it  had  been  argued  though  not 
decided,  in  order  that  he  might  apply  to  the  lower 
Court  for  a  re%iew  of  its  judgment  on  the  ground  of 
the  discovery  of  new  evidence  :  the  appellant  to  pay 
the  respondent's  costs  of  appeal.  Paxdc  v.  Devji 
I.  Ii.  R.  7  Bom.  287 


199. 


Witness,  expenses    of — 


Application  in  Chambers — Expense  for  attendance 
in  Court — High  Court  Ride  195.  A  witness,  who 
attends  the  Court  on  a  subpoena,  is  entitled  to  de- 
mand at  any  time  his  reasonable  expenses  of  such 
attendance  from  the  party  issuing  the  subpoena, 
even  though  he  only  gives  evidence  as  a  witness  for 
a  party  to  the  suit  other  than  the  party  summonin'^ 
him.     In  re  Bullock  (1904) 

I.  Ii.  R,  28  Bom.  647 

2.  CRDIINAL  CASES. 

^ee  Appeal  in  CRnirxAL  Cases — Prac- 
tice AST)  Procedure. 

Adj  ournment — Adjournment 


of  trial  by  proclamation.  The  adjournment  of  a 
trial  by  public  proclamation  is  irregular  and  objec- 
tionable.    AXOSYMOU3     •  .     e  Mad.  Ap.  30 

VOL.  IV. 


2.  CRIMINAL  CASES— con/<f. 

Afladavits — Contradicting  alle- 


gation in  verified  petition.  Important  statements 
made  in  a  verified  petition  to  the  High  Court,  if  un- 
true, should  be  contradicted  on  affidavit.  Reg.  v. 
Kashes-ath  Den-kar       .         .      8  Bom.  Cr.  126 

3. Showing  vcant    of 

jurisdiction  and  error  in  law  on  merits.  Though 
affidavits  may  be  used  to  show  a  want  of  jurisdic- 
tion in  a  Magistrate,  even  though  the  affidavits 
contradict  for  this  purpose  the  finding  of  the  ilagis- 
trate,  they  cannot  be  used  as  affording  materials 
for  reviewing  the  ifagistrate's  decision  on  the 
merits.     Reg.  v.  Xathalal  Pitambar 

10  Bom.  102 

4.  Inadmissibility 

of  affidavit  of  accused  when  Magistrate  has  record^ 
flea  of  guilt  Ii.  Where  a  Magistrate  has  recorded 
that  an  accused  person  has  pleaded  guilty,  an  affida- 
vit to  the  contrary  sworn  to  by  the  accused  is  not 
admissible  in  evidence  on  revision  by  the  High 
Court.     Queex-Empress  v.  BHASHYAii  Chetti 

I.  L.  R.  19  Mad.  209 


5. 


Hearing   of    rule 


to  show  cause — Supplementary  affidavit  of  facts  sub- 
sequent to  isiue  of  rule.  Semble :  A  supplementary 
affidavit  stating  facts  which  have  transpired  subse- 
quent to  the  issue  of  the  rule  may  be  filed.  Rat>*es- 
SARi  Pershad  Narayan  Sixgh  v.  Ejlpress 

2  C.  W.  M".  498 

6.  Appeal — Criminal       Procedure 

Code  {Ad  V  of  1898),  a.  421— Judgment  of  Appellate 
Court,  contents  of.  It  is  very  de.-irab'e  that  an 
Appellate  (.ourt,  without  going  to  the  length  of 
writing  an  elaborate  judgment,  should,  in  decid- 
ing a  criminal  appeal,  notice  briefly,  but  clearly, 
the  objections  urged  on  appeal  and  how  they  were 
disposed  of.  Ekcowri  Mukerjee  r.  Emperor 
(1905)     .         .         .         .  I.  Ii.  R.  32  Calc.  178 

7.   ; Privy       Council 

leave  to  appeal  to,  in  criminal  case.  Before  grautinor 
a  certificate  for  leave  to  appeal  to  the  Privy  Council, 
the  Court  must  be  satisfied  that  there  is  rea-sonable 
ground  for  thinking  that  grave  and  substantial 
injustice  may  have  been  done  by  reason  of  some 
departure  from  the  principles  of  natural  justice. 
Ex  parte  Carew,  [1897]  A.  C.  719  and  Dinizulu  v. 
Attorney-General  of  Zululand,  61  L.  T.  740,  follow- 
ed.     In  re  Bax  Gangadhar  Tilak  (1908) 

I.  Ii.  R.  33  Bom.  221 

8.  Approvers — Application      for 

sanction  to  prosecute  an  approver.  An  application  to 
the  High  Court  for  sanction  to  prosecute  an  appro- 
ver for  giving  false  evidence  shotJd  be  by  motion 
on  behalf  of  the  Crown  in  open  Court.  Queen- 
Empress  v.  Manik  Chandra  Saekar 

L  Ii.  R.  24  Cale.  492 

9.  Caution  to  accused — Warn- 
ing accused  before  hearing  his  statement.  In  an 
allegation  of  having  warned  an  accused  person  be- 
fore taking  down  his  statements,  a  Magistrate 
should  state  how  the  accused  was  warned.  Queen 
f.  Dedar  Nushyo  .         .         .  14  W.  B.  Cr.  81 

14  G 
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PRACTICE— co7!<rf. 


2.   CRIMINAL  CASES— co/z^fZ. 

Evidence,  mode  of  reeord- 


10.  — 

ing — Applications  under  Criminal  Procedure  Code, 
1861,  s.  196.  All  applications  from  Judges  and 
Magistrates  for  bringing  into  operation  the  provi- 
sions of  s.  196  of  the  Code  of  Criminal  Procedure 
should  he  made  through  the  High  Court.  Anony- 
mous        .         .         .         .         .     5  Mad,  Ap.  9 


PRACTICE— co««(?. 

2.  CRIMINAL  CASES— contd. 

I.   L.   E.   9  All.   362,  referred  to  with  approval. 
HiRAMAN  De  v.  Ram  Kumar  Ain 

I.  L.  R.  18  Gale.  186 


11. 


Judgments,     copies    of— 


Copies  of  judgments  for  prisoners.  Copies  of  judg- 
ments should  be  made  out  at  once  without  waiting 
for  written  applications  from  prisoners  under  sen- 
tence.    In  the    matter  of   Ram   Chuxder   Mundle 

9  W.  R.  Cr.  19 


12. 


Petition  for  bail — Petition  for 


prisoner's  adwission  to  hail — Form  of  petition — 
Petition  containing  defamatory  allegations  against 
trying  Magistrate  and  other  public  officers.  ^Vhen 
a  prisoner  applied  to  the  High  Court  to  be  admitted 
to  bail  pending  the  disposal  of  his  appeal,  and  the 
petition  contained  defamatory  allegations,  con- 
sisting (inter  alia)  of  irrelevant  attacks  on  the  trying 
Magistrate  and  other  officers  in  the  service  of  the 
Government  of  India,  the  Court  refused  to  allow 
the  petition  to  be  filed,  and  ordered  it  to  be  re- 
turned.    .In  re  Duraxt   .   I.  L.  R.  15  Bom.  488 

13.  Record  in  Sessions  cases — 

Proper  contents  of  record.  There  ought  to  be  only 
one  Sessions  record,  which  should  be  continuous, 
and  should  contain  accurately  and  consecutively 
the  whole  of  the  proceedings  in  the  trial,  including 
the  examination  of  the  accused.  Queen  v.  Bilash 
MosuLMANY    .         .         .         .  14  W.  R.  Cr.  46 


14. 


Criminal     Pro- 


cedure Code,  1861,  ss.  372-374.  A  Sessions  nuthee 
should  contain  the  record  of  the  defence  set  up 
by  the  prisoners  in  the  Sessions  Court.  Points  out 
how  such  record  is  to  be  made  up  with  reference  to 
ss.  372,  373,  and  374  of  the  Code  of  Criminal  Pro- 
cedure.    Queen  v.  Gopal  Hajjam 

15  W.  R.  Cr.  16 


15. 


Principal  docu- 


ments on  record  in  Sessions  cases.  The  principal 
documents  in  a  case  should  be  put  in  a  prominent 
place  on  the  record,  not  buried  among  a  mass  of  less 
important  papers  in  the  nuthee.  Queen  v.  Bhee- 
KUN  .         .         .         .     8  W.  R.  Cr.  30 


Queen  v.  Rutton  Meah 


8  W.  R.  Cr.  57 


17. 


Revision — Criminal      Proce- 


dure Code,  1882,  s.  439 — Rule  to  shoiv  cause  why 
conviction  should  not  be  quashed.  A  rule  to  show 
cause  why  a  conviction  should  not  be  quashed  under 
the  provisions  of  s.  439  of  the  Code  of  Criminal  Pro- 
cedure ought  not  to  be  granted  unless,  on  the  materi- 
als which  are  before  the  Court  when  the  rule  is 
granted,  it  would  be  prepared  to  make  the  rule 
absolute  if  no  cause  be  shown  against  it.  Basir- 
ADDi  i:  Queen-Empress  .   I.  L.  R.  21  Cale.  827 


See  Queen  v.  Broond  Shahoo  alias  Chundra 
Chatterjee        ...         7  "W.  R.  Cr.  112 

16.  y     Reference  to  High   Court 

— District  Magistrate,  competency  of,  to  refer — 
Criminal  Procedure  Code  (Ad  X  of  1882),  s.  438. 
When  a  case  has  been  decided  by  the  Sessions 
.Judge  on  appeal  from  a  Sub-divisional  Magistrate, 
the  District  Magistrate  should  not  refer  the  case 
to  the  High  Court  on  the  ground  that  the  Sub-divi- 
sional Magistrate  acted  without  jurisdiction.  If 
he  desires  to  move  in  the  matter,  he  should  proceed 
through  the  Legal  Remembrancer.  Observations 
of  Straight,  J.,  in  Queen-Empress  v.  Shere  Singh, 


18. 


Form  of    appli- 


cation for  revision — Motion.  Application  for  revi- 
sion by  the  High  Court  of  an  order  passed  in  appeal 
by  a  Sessions  Judge  must  be  by  motion.  Hazari 
V.  Chundi  Churn  Chuckerbutty 

16  W.  R.  Cr.  72 


19. 


Criminal    motion 


to  High  Court  without  previous  application  to  lovjer 
Court  trith  concurrent  jurisdiction — Criminal  Pro- 
cedure Code  (Act  V  of  1898),  ss.  435  to  439.  The 
High  Court  will  not  entertain  an  application  for 
revision  in  cases  where  the  Sessions  Judge  or 
Magistrate  has  concurrent  jurisdiction,  whether 
final  or  not,  save  on  some  special  ground,  unless  a 
previous  application  has  been  made  to  the  lower 
Courts  :  but  where  concurrent  jurisdiction  is  not 
possessed  by  the  lower  Courts,  no  such  general  rule 
exists.  Queen-Empress  v.  Reolah,  I.  L.  R.  14  Cole. 
6\S7,  followed.  Emperor  r.  Abdus  Sobhan  (1909) 
I.  L.  R.  36  Caic.  643 

20. Rule  to  show   cause — Mode 

in  which  Magistrate  should  appear  to  show  cause — 
Appearance  through  Legal  Remembrancer.  Wlaen 
a  Magistrate  wishes  to  show  cause  against  a  rule 
issued  by  the  High  Court,  the  proper  course  for  him 
to  adopt  is  to  apply  to  the  Legal  Remembrancer  to 
cause  an  appearance  to  be  made  for  him  in  Court, 
and  not  to  address  the  Registrar  by  letter.  In  the 
\    matter  of  Hurro  Soondery  Chowdhrain 

I.  L.  R.  4  Calc.  20  :  3  C.  L.  R.  93 


21. 


Criminal  Pro- 


cedure Code  (Act  X  of  1882),  ss.  107-118— Rules 
issued  upon  the  Magistrate — Right  to  appear  of  a 
party  interested  in  the  residt.  AVhen  a  rule  is 
issued  upon  the  Magistrate  to  show  cause  and  the 
order  sought  to  be  set  aside  is  one  that  is  only  in- 
tended to  secure  the  peace  of  the  district  by  binding 
down  the  petitioner,  the  Magistrate  is  the  only  party 
entitled  to  be  heard.  Any  other  party  interested  in 
the  result  of  the  order  cannot  appear.  Driver  v. 
Queen-Empress     .         .     I.  L.  R.  25  Calc.  798 

22.  Explanation     of 

Magistrate  to  supplement  judgment,  if  proper.  la 
the  absence  of  any  finding  in  the  judgment  of  a 
Magistrate,  a  finding  in  the  explanation  submitted 
by  the  Magistrate  in  showing  cause  against  a 
rale   nisi    should    not    be   considered    and   given 
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2.  CRIMINAL  CASES— contd. 

effect  to  at  the  hearing  of  the  rule.     In  fie  rnaiUr 
of  Nazir  Malita  v.  Hari  Charax  Parci  (1901) 

e  C.  W.  N.  118 


23. 


Discharge  of  ride 


on  the  ground  of  error  of  parties — Liberty  to  apply 
for  fresh  rule  upon  the  same  facts.  Where  a  rule 
was  discharged  on  the  ground  of  some  error  as  to  the 
parties,  and  the  petitioner,  being  allowed  liberty  to 
apply  for  another  rule,  obtained  a  fresh  rule  on 
similar  terms,  and  it  was  objected  that  the  same 
could  not  be  heard  :  Held,  that  the  rule  could  be 
heard,  and  the  Court  could  not  go  behind^the  deci- 
sion of  the  Bench  which  gave  liberty  to  the  petition- 
er for  another  rule.  E.U)Ha  Gobixd  v.  GossArs 
MoHENDEA  GiR  (1901)     .  .     6  C.  W.  N.  340 

24.  ■ Rules  issued  by 


the  High  Court — Right  of  Se.ssion-s  Judge  to  show 
cause.  Rules  issued  by  the  High  Court  are  address- 
ed to  District  Magistrates  as  a  matter  of  conve- 
nience and  in  accordance  with  the  practice  for 
appeals  followed  under  s.  422,  Code  of  Criminal 
Procedure,  the  Local  Government  having  under  that 
section  appointed  the  District  Magistrate  as  the 
oflScer  to  receive  notices  of  appeals.  If  a  rule  is 
granted  against  the  order  of  a  Sessions  Judge, 
he  is  the  proper  person  to  show  cause.  Bepix 
Behari  De  v.  Nesdi  Hariaxi  (1902) 

7  C.  W.  N.  80 

25.         —  Magistrate,      if 

can  add  to  or  suppitement  his  judgments  in  showing 

\      cause.     In  showing  cause,  it  is  not  open  to  the  trying 

J      Magistrate  to  submit  observations  with  a  view  to 

supplement    or    add    to    his    judgment.     Madhc 

SuDAX  D.iS  Gupta  v  Sasti  Peosad  Xaxdy  (1903) 

7  C.  W.  N.  859 

26.  Sentence — Criminal  Procedure 
Code  [Act  V  of  1898),  s.  439— Reference  to  High 
Court— Enhancement  of  sentence — Practice  of  the 
High  Court  to  accept  the  conviction  as  conclusive.  It 
has  been  the  invariable  practice  of  the  Bombay 
High  Court,  in  cases  that  come  before  it  for  enhance- 
ment of  sentence,  to  accept  the  conviction  as 
conclusive  and  to  consider  the  question  of  enhance- 

i        ment  of  sentence  on  that  basis.  Emperor  v.  Chinto 
(1908)    .         .         .         .  I.  li  R.  32  Bom,  162 

27.  Sessions      Trisds—Crimin-hl 

Procedure-  Code  (Ad  V  of  1S9S),  s.  269— Trial  by 
Jury — Trial  with  the  aid  of  assessors — Difference 
in  the  modes  of  trial — Accused  if  prejudiced  can 
complain — Procedure.  The  accused  were  tried 
with  a  jury  on  charges  of  murder  (ss.  302,  109, 
Indian  Penal  Code),  and  with  the  aid  of  jvirors  as 
assessors  on  charges  of  rioting,  grievous  hurt  and 
hurt  (ss.  147,  148,  323  and  326  of  the  Code)  res- 
pectively. The  Judge  charged  the  juiy  and  asked 
for  their  verdict  on  both  the  charges  in  the  manner 
prescribed  for  jury  trials.  He  agreed  with  the 
verdict  and  sentenced  the  accused  to  various  terms 
of  imprisonment.  The  accused  appealed  on  the 
grounds  that  the  learned  Judge  erred  in  omitting 
"to  take  the  opinion  of  the  jurors  as  assessors  in  the 
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second  charge  and  to  write  a  judgment.  Held, 
that  the  law  makes  no  distinction  as  to  the  procedure 
at  the  trial  between  a  trial  by  a  jury  and  one  with 
the  aid  of  assessors  except  as  to  the  summing  up 
in  the  case  of  the  former  and  the  manner  in  which 
the  verdict  in  the  former  and  the  opinions  of  the 
assessors  in  the  latter  are  respectively  taken.  It 
is  at  this  latter  point  that  there  is  a  departure  of 
ways,  and  if  the  accused  who  is  tried  does  not 
intervene  at  that  crucial  point,  and  get  the  proce- 
dure applicable  to  trials  with  the  aid  of  assessors 
enforced,  he  cannot  be  heard  to  complain.  Em- 
peror V.  Mavsing  (1909)  .  I.  L.  R.  33  Bom.  423 


28. 


Signature  of  Magistrate — 


Warrant  of  commitment — Summary  trials.  The 
signature  of  a  Magistrat"  to  a  warrant  of  commit- 
ment under  s.  303  of  the  Code  of  Criminal  Procedure, 
1872,  should  not  be  affixed  by  a  stamp.  In  sum 
mary  trials  under  the  provisions  of  Ch.  XVIII  of  the 
Code  of  Criminal  Procedure,  1872,  the  record  in 
non-appealable  cases  and  the  judgment  in  appeal- 
able cases  must  be  written  by  the  Magistrate.  A 
Magistrate  in  such  cases  is  not  authorized  to  depute 
that  duty  to  a  clerk,  nor  to  affix  his  signature  to 
the  record  or  judgment  by  a  stamp.  Subrama:sya 
V.  Queen        .   "     .         .     I.  L.  R.  6  Mad.  398 


29. 


Stay  of  proceedings — Duty 


of  Magistrate  an  obtaining  reliable,  though  not  offi- 
cial, information  of  stay  of  procexdin/js  by  High 
Court.  ^Vhen  a  rule  is  issued  by  the  High  Court 
and  proceedings  stayed.  Magistrates,  on  receiving 
reliable  information  thereof,  should  stay  their  hands 
then  and  there.  So  where  it  was  brought  to  the 
notice  of  the  Magistrate  by  the  mooktear  for  the 
accused  who  had  received  telegrams  from  counsel 
and  vakil,  informing  him  of  the  issue  of  the  rule 
directing  stay  of  proceedings  by  the  High  Court, 
and  the  Magistrate  refused  to  look  at  the  telegrams 
and  to  stay  proceedings,  but,  on  the  other  hand, 
proceeded  with  the  enquiry,  it  was  held  that  the 
Magistrate  had  acted  improperly,  that  he  should 
not  have  proceeded  with  the  enquiry,  and  in  case 
he  entertained  any  doubt  as  to  authenticity  of  the 
telegrams,  the  proper  course  for  him  was  to  send 
a  telegram  to  the  Registrar  of  the  High  Court  to 
ascertain  the  truth.  Sctnble :  A  .supplementary 
affidavit  stating  facts  which  have  transpired 
subsequent  to  the  issue  of  the  rule  may  be  filed. 
Ratxessari  Pershad  Narayax  Sixgh  '-.  Empress 

.  2  C.  W.  2Sr.  498 


30. 


Procedure — 


Sanction  to  prosecJie — Stay  of  criminal  proceed- 
ings peniinj  disposal  of  civil  suit — High  Court 
— Revision — Criminal  Procedure  Code  (Act  V  of 
ISP*?),  ss.  195,  438,  476.  The  High  Court  is  com- 
petent, in  the  exercise  of  its  revisional  power  under 
s.  439  of  the  Criminal  Procedure  Code  (Act  V  of 
1893),  to  interfere  with  an  order  made  by  a  subor- 
dinate Court,  under  s.  476  of  the  Criminal  Procedure 
Code  (Act  V  of  1898),  directing  the  prosecution 
of  any  person  for  the  offences  referred  to  in  that 
section.     The  High  Court  in  this]case  refused  to  stay 
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criminal  proceedings  directed  by  a  subordinate  Court 
under  s.  476  of  the  Criminal  Procedure  Code  (Act  V 
of  1898).  until  an  appeal  in  the  civil  suit  in  connec- 
tion with  which  the  criminal  charges  were  made 
had  been  decided.  In  re  Bal  Gangadhar  Tilak 
(1902)    .         .         .         .    I.  L.  R.  26  Bom.  785 


31. 


Transmission  of  record  to 


High  Court — Becord  of  proceedings  prior  to  com- 
mitment. The  Magistrate's  record  of  the  proceed- 
ings prior  to  commitment  should  always  be  forward- 
ed to  the  High  Court.     Queex  v.  Kasim  Ali 

15  W.  R.  Cr.  67 


32. 


-Undefended   accused — Court 


to  test  statements  of  witnesses  for  prosecidion.  Per 
Petheram,  C.J. — Where  an  accused  person  is  not 
defended,  the  Court  should,  in  the  interests  of  jus- 
tice, test  the  statements  of  the  witnesses  for  the 
prosecution,  by  questions  in  the  nature  of  cross- 
examination.     Qtjeen-Empress  v.  Kallu 

I.  L.  R.  7  All.  160 

PRECATORY  TRUST. 


See  Debtjtter 
PRE-EMPTION. 


I.  li.  R.  33  Calc.  511 


Col. 


1.  Subjects  of,  and  Transfers  giving 


Rise  to.  Pre-emption   . 

.   9712 

2. 

Right  of  Pre-emption     . 

.  9716 

3. 

Construction  of  Wajib-ul-arz        .  9738 

4. 

Purchase-money     . 

.   9755 

5. 

Profits  of  Land     . 

.   9761 

6. 

Loss  or  Waiver  op  Right 

.   9761 

7. 

Custom 

.   9764 

8. 

Miscellaneous  Cases 

.   9766 

See  Civil  Procedure  Code,  1882,    s.  13, 
ExpL.  II    .         .1.  L.  R.  26  Ail.  61 

See  Court-fees  Act,  ss.  7,  12. 

I,  li.  R.  28  All.  411 

See  Court-fees  Act,  s.  17. 

I.  L.  R.  27  Ali.  186 

See  Custom         .         I.  L.  R.  9  All.  513 

I.  L.  R.  13  All.  373 

I.  li.  R.  16  All.  40 

I.  L.  R.  17  All.  226 

9  C.  W.  N.  874 

See    Custom — Pre-emption  ;    \A'ajib-ul- 

ARZ. 

See  Decree — Construction  of  Decree 
— Pre-emption. 

See   Decree — Form    of    Decree — Pre- 
emption. 

See  False  Stateme>*t. 

I.  li.  R.  25  All.  31 


PRE  -EMPTION— conf(^. 

See  Guardian — Duties  and  Powers  of 
Guardians       .     I.  L.  R.  23  All.  129 

See  Landlord  and  Tenant. 

9  C.  W.  N.  871 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
10. 

See     Limitation   Act,    1877,     Sch.   II, 
Arts.  10  and  120. 

I.  L.  R.  28  All.  424 

See  Mahomedan  Law — Pre-emption. 

See  Mahomedan  Law. 

I.  L.  R.  32  Calc.  982  ;  988 

9  C.  W.  N.  826 

I.  li.  R.  28  All.  24 

See  Mortgage — Redemption — Right  to 

REDEEM         .     I.  li.  R.  24  Mad.  449 

I.  li.  R.  29  All.  163 

See  Onus  of  Proof — Pre-emption. 

See  OuDH  Laws  Act  .     9  C  W.  N.  129 

See  Oudh  Laws  Act.  s.  9,  cl.  (2). 

i.  li.  R.  26  Ail.  574 

See  Pre-emption — Custom. 

See  Punjab  Laws  Act. 

I.  li.  R.  30  Calc.  635 

See  Right  of  Suit — Accrual  of  Right. 

W.  R.  1864,  285 

I.  L.  R.  2  All.  884 

I.  L.  R.  3  All.  610;  770 

I.  L.  R.  5  All.  187 

See  Right  of  Suit — Pre-emption. 

See  Valuation  of  Suit — Suits. 

3  B.  li.  R.  Ap.  143 

I.  L.  R.  13  Calc.  255 

14  W.  R.  228 

I.  L.  R.  16  All.  493 

I.  li.  R.  24  All.  218 

See  AA'ajib-ul-arz. 

execution  of  decree  for — 

See  Limitation  Act,  1877,  Sch.  II,  Arts. 
178  AND  179  .     I.  L.  R.  24  All.  300 

right  of — 

See  Malabar  Law. 

I.  li.  R.  30  Mad.  388 

1.  SUBJECTS  OF,  AND  TRANSFERS  GIVING 
RISE  TO,  PRE-EMPTION. 

1.   Permanently  settled  estates 

in  Syihet — Act  XXIII  of  1S61,  s.  14 — Extension 
of  Act.  S.  14  of  Act  XXIII  of  1861  was  not  appli- 
cable to  permanently-settled  estates  in  Syihet,  nor 
to  estates  in  any  district  of  Bengal,  unless  extended 
thereto.  Abdul  Jabel  v.  Khelat  Chunder 
Ghose    .      1  B.  li.  R.  A.  C.  105  :  10  W.  R.  165 

2.  Right  and  interest  of  co- 
sharer  in  estate  in  Syihet — Substitution  of 
claimant  for  actual  purchaser — Act  XXIII  of 
IS'U,  s.  14.     The  right  and  interest  of  a  co-sharer 
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PRE-EMPTION-^on/rf. 

1.  SURJECTS  OF,  AND  TRANSFERS  GIVING 
RISE  TO,  PRE-EMPTION— con?d. 

in  an  estate  in  Sylhet  being  put  up  for  sale  in 
execution  of  a  decree,  the  petitioner  claimed 
the  right  of  pre-emption  under  s.  14,  Act  XXIII 
of  1861,  and  he  was  thereupon  substituted  for 
the  actual  purchaser.  HM,  that  in  such  circum- 
stances the  Court  executing  a  decree  had  no  autho- 
rity to  substitute  the  claimant  for  the  actual  pur- 
chaser without  the  consent  of  the  latter,  and  that 
a  party  claiming  a  share  under  the  section  cited  was 
simply  in  the  position  of  a  party  who,  having  a 
right  of  pre-emption,  has  observed  the  requisite  for- 
malities to  enable  him  to  assert  the  right,  and  must 
resort  to  a  civil  suit  to  obtain  the  benefit  thereof. 
The  orders  of  the  lower  Courts  were  set  aside  accord- 
ingly.    Abdool  Jaleel  v.  Kalee  Coomar  Dutt 

6  W.  E.  Mis.  3 


3. 


Puttadari    estate — Act  I  of 


1S41.  s.  2.  A  claim  for  pre-emption  under  s.  2  of 
Act  I  of  1841  was  sustainable  in  respect  of  an  in- 
nerfect  puttadari  tenure.  Kadib  Brx  r.  Ram 
Tahul  Bhagut  .         .         .     3  N.  W.  125 

4. Confiscated  property — Con- 
fiscation of  property  in  suit  for  pre-emption.  A 
pre-emption  suit  is  not  barred  by  the  fact  that  the 
property  in  suit  had  been  the  subject  of  confiscation. 
Sheodut  Ram  Tewary  v.  Ramadhbee 

1  N.  W.  Ft.  II,  p.  35  :  Ed.  1873,  93 

5.  Purchaser  of  con- 

fiscaied  property.  Held,  that  a  claim  for  pre- 
emption would  not  lie  against  the  purchaser  of  a 
Confiscated  property  sold  by  the  revenue  autho- 
rities. MoHAMED  Vn.L \ yet-oll-lah  Khan  v. 
Ahmed  Hrssux  Khan      .         .  3  Agra  70 


6. 


—  Confiscation  and 


sale  of  reheVs  property — Right  of  co-sharert.  Where 
Government  confiscates  the  share  of  a  convict,  and 
sells  it  for  valuable  consideration,  the  co-sharers 
have  a  right  to  claim  such  share  by  right  of  pre- 
emption on  such  sale,  and  the  condition  in  the  wajib- 
ul-urz  is  binding  on  Government  as  much  as  it  was 
on  the  original  owner.  Government  acquiring  the 
share  subject  to  the  same  condition  a.%  the  former 
lield  it.     Collector  of  Futtehpore  v.  Yad  Ali 

1  Agra  88 


7. 


Buildings — C  ustom—Exercis 


of  pre-emption  in  kotee  and  golah.  Exercise  of 
right  of  pre-emption  allowed  in  respect  of  a  kotee 
and  golah,  as  it  was  proved  that,  according  to  local 
Bsage  and  custom,  such  properties  were  subject  to 
pre-emption.  Kesho  Rai  v.  Bixayak  Rai.  Bixa- 
TAK  Rai  v.  LrcHMEE  Bai      .         .      3  Agra  179 

8.    Separate     estates — Co-par. 

eenary,  pre-emption  on  ground  of.  Properties 
bearing  separate  numbers  in  the  Collector's  rent-roll 
we  separate  estates  in  the  legal  sense  of  the  word 
*  estate,"  implying  such  a  separation  as  bars  a 
&im  to  pre-emption  on  the  ground  of  co-parcenary. 
OOBBAJ  SrS'GH  V.  TOOKO-  SiXGH  .   14  "W".  R.  476 


PRE-EMPTION— con  Ji. 

I.  SUBJECTS  OF,  AND  TRANSFEP^  GHaNG 
RISE  TO,  PRE-EMPTION— confer. 

9- Claim     to    mesne     profits. 

A  claim  to  mesne  profits  due  before  the  date  on 
which  a  right  to  pre-emption  arose  cannot  form  the 
subject  of  pre-emption.  Emamooddeen*  Sowda- 
GUR  V.  Abdool  Soobhan  .         .  7  W.  R.  117 


10. 


Lease       in     perpetuity — 


Transfer  other  than  sale.  Pre-emption  applies  only 
to  sales.  A  lease  in  perpetuity,  with  a  rent  (however 
small)  reserved,  is  not  a  sale,  and  cannot  therefore 
be  the  subject  of  pre-emption.  Moorooly  Ram  v. 
HuREE  Ram         ....     8  "W.  R.  106 


11. 


Transfer    by    lease — Aliena- 


tion of  transfer  of  proprietary  right.  Held,  that  a 
provision  in  the  wajib-ul-urz  securing  a  right  of  pre- 
emption to  the  sharers  in  cases  of  sale  or  mortgage 
was  not  applicable  to  transfer  by  lease,  whichwas 
not  such  an  alienation  as  was  contemplated  by  the 
terms  of  the  wajib-ul-urz,  viz.,  alienation  or  transfer 
of  proprietary  right-.  Manick  Chaxd  '■.  Bishai- 
SHUR  BuKHSH  SixGH         .         .  2  Agra  99 


12. 


Transfer    to    manager   on 


trust — Alienation  giving  right  to  pre-emption. 
Where  shares  in  a  mouzah  were  by  arrangement 
between  the  parties  made  over  to  a  manager  upon 
trust  to  pay  part  of  the  profits  to  the  debtors  of  the 
transferors,  and  the  residue  of  the  profits  to  the 
transferors,  who  bound  themselves  not  to  alienate 
until  the  debts  were  paid  : — Held,  that  it  was  not 
such  alienation  as  would  confer  on  the  plaintiff  a 
right    of    pre-emption    under     the     wajib-ul-urz. 

OUTAR   SiXGH    V.    AbLAKHEE    KoOXWER 

2  Agra  328 

13. Alienation      of     "  chuck " 

tenure — Right  of  sharer  in  zamindari.  Where  a 
resumed  maafee  "  chuck  "  was  aliened  by  the 
holder  thereof,  and  a  preferential  right  to  take  it 
was  claimed  by  a  sharer  in  t-he  zamindari  under  the 
terms  of  the  wajib-ul-urz  agreed  to  by  the  co-sharers 
at  the  time  of  settlement,  and  to  which  the  holder 
of  the  ' '  chuck  ' '  was  no  party  : — Held,  that  such 
alienation  was  not  an  alienation  of  a  share  within 
the  meaning  of  the  wajib-ul-urz  ;  that  the  holder  of 
the"  chuck  "  could  neither  confer  oi^its  possessor 
a  right  of  pre-emption,  nor  subject  nis  estate  to 
such  right  in  the  event  of  alienation.  Sheo  T.at.t. 
Sahoo  v.  Rumzasee  .         .     .     2  Agra  35 

14.  Exchange     of    property — 

Transfer  giving  right  of  pre-emption — Considera- 
tion. A  share  in  a  mouzah,  together  with  the  dwell- 
ing-house of  the  proprietor,  was  exchanged  for  a 
share  and  dwelling-house  in  another  mouzah.  Held, 
that  the  transaction,  being  an  exchange  of  property, 
was  a  sale,  and  that  the  right  to  purchase  the  land, 
but  not  the  house,  was  claimable  by  a  co-sharer 
by  right  of  pre-emption.  The  consideration  payable 
by  the  pre-emptor  is  the  estimated  value  of  the 
property  given  in  exchange,  and  not  that  of  the 
property  claimed.  Sewa  Ram  v.  Risal  Chow- 
DHBY         .....        1  Agra  144 
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I.  SUBJECTS  OF,  AND  TRANSFERS  GIVING 
RISE  TO,  PRE-EMPTION— cowir^. 


15. 


Sale  and  re-sale  before  con- 


firmation— Transfer  raising  right  of  pre-emption. 
Where  the  decree-holder  purchased  the  rights 
of  his  judgment-debtors  sold  at  auction  in  satisfac- 
tion of  his  own  decreej  but  having  received  the 
amount  of  the  decree  re-sold  the  property  to  the 
judgment-debtors  before  the  confirmation  of  the 
sale  : — Held,  that  the  transaction  did  not  amount  to 
an  alienation  such  as  would  give  a  right  to  the 
co-sharers  of  the  debtors  to  exercise  the  right  of  pre- 
emption under  the  terms  of  the  wajib-ul-rz.  Maho- 
med Raza  Khax  v.  Jawahir  Singh     .    2  Agra  1 


16. 


Transfer  under  compromise 


and  decree  thereon  to  person  claiming  pre- 
emption—  Wajib-ul-urz,  An  appeal  having  been 
preferred  from  a  decree  in  a  suit  for  pre-emption 
based  on  the  wajib-ul-urz  of  a  village,  the  parties  to 
the  suit  entered  into  a  compromise  whereby  the 
plaintiff-pre-emptor  relinquished  his  claim  to  a  part 
of  the  property  in  dispute  in  favour  of  the  defend- 
ants-vendees, and  the  latter  admitted  his  claim 
with  respect  of  the  remainder  of  the  property. 
Upon  this  compromise  a  decree  was  passed.  Subse- 
quently a  co-sharer  in  the  village  where  the 
property  was  situate  brought  a  suit  for  pre-emption 
upon  the  contention  that  the  compromise  and  the 
decree  passed  thereon  amounted  to  a  transfer  to 
the  plaintiff  in  the  former  suit  within  the  meaning  of 
the  wajib-ul-urz.  Held,  that  the  suit  was  not 
maintainable.    Hanuman  Rai  v.  Udit  Narain  Rai 

I.  li.  R.  7  All.  917 

17. Transfer  by  compromise — 

Wajih-ul-urz — ■''"Transfer" — "  Sale."  On  the  1st 
September  1881  L  and  R  entered  into  an  agree- 
ment (which  was  duly  registered)  with  B  that  in 
consideration  of  their  bringing  a  suit  for  recovery  of 
a  12-anna  share  in  a  village  which  B  claimed  by- 
right  of  inheritance  against  G,  they  should  receive  a 
moiety  of  the  share.  L  and  R  found  funds  for  the 
prosecution  of  two  suits  in  respect  of  the  share, 
which  on  the  .5th  April  1882  were  compromised,  B 
getting  1  anna  and  3  pies  out  of  the  12  annas  ori- 
ginally claimed  b}^  her.  In  that  compromise  B 
stated  as  follows :  "I  make  over  1  anna  to  L 
and  R,  my  partners,  in  lieu  of  the  prosecution  of  the 
two  cases.  I,  the  plaintiff,  shall  remain  in  possession 
of  the  remaining  3  pies."  Meanwhile,  on  the  3rd 
September  1881,  O  had  .sold  3  annas  out  of  the 
12  annas  share  to  M.  On  the  3rd  April  1883  M 
brought  a  suit  against  L  and  R,  claiming  the 
right  of  pre-emption  in  respect  of  the  1  anna  which 
they  had  acquired  from  Bon  the  allegation  that  the 
transfer  of  the  share  had  taken  place  on  the  5th 
April  1882.  This  claim  was  based  on  the  wajib-ul- 
urz  of  the  village  which  gave  a  right  of  pre-emption 
to  the  co-sharer.s  of  any  sharer  wishing  to  "  transfer" 
his  share.  Held,  that  the  compromise  of  the  5th 
Apri  1882  was  only  a  re-adjustment  of  the  amount 
of  the  interest  in  the  share  between  J5and  L  and  R  : 
that  the  real  transfer  to  L  and  R  was  given  effect  to 
on  the  1st  September  1881,  and  that,  this  having 
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been  prior  to  the  acquisition  by  M  of  any  right  in  the 
village,  he  was  not  a  co-sharer  at  the  time  of  the 
transfer  ;  and  that  he  had  consequently  no  right  as 
against  L  and  R  by  way  of  claim  for  pre-emption. 
Lachmi  Narain  v.  Makog  Dat 

I.  L.  R.  7  All.  291 


18. Sale    of     property    to     a 

stranger — Resale  to  a  co-sharer  before  a  suit  for 
pre-emption  is  brought.  Where  property  in  respect 
of  which  a  right  of  pre-emption  exists  in  favour  of  a 
co-sharer  is  sold  to  a  stranger,  but  before  a  si  it  fou 
pre-emption  is  brought  passes  back  into  the  hands 
of  co-sharer,  a  suit  for  pre-emption  cannot  be 
maintained,  and  this  rule  is  not  affected  by  the 
fact  that  the  co-sharer  in  whom  the  property  sold 
to  a  stranger  revests  was  a  party  to  its  sale  to  a 
stranger.  Bhagwan  Das  v.  Mahan  Lai,  I.  L.  R. 
25  All.  421,  referred  to.  Liakat  Htjsain-  v. 
Rashid-ud-dix  (1906)        .     I.  L.  R.  29  All.  125 


2.  RIGHT  OF  PRE-EMPTION. 


1. 


Sale  in  execution  of  decree 

— Act  XXIII  of  1S61,  s.  14 — Share  sold  in  execu- 
tion of  decree.  A  suit  by  a  person  claiming  posses- 
sion bv  right  of  pre-emption,  under  the  provis  ons  of 
s.  14  "of  Act  XXIII  of  1861,  of  a  share  sold  in 
the  execution  of  a  decree  was  held  to  be  premature 
and  unmaintainable.  The  claimant  should  have 
sued  to  set  aside  the  order  of  the  Court  confirming 
the  sale  in  favour  of  the  auction-purchaser  and  to 
have  himself  declared  entitled  to  the  pre-emption 
of  the  property  and  to  be  substituted  for  the  auction- 
purchaser  as  its  purchaser.  Shib  Sahai  r.  Thika 
Ram 7  N.  W.  97 

2.  Property  subject  to  condi- 
tional sale — Time  for  making  claim.  A  party 
alleging  a  right  of  pre-emption  in  respect  of  property 
which  is  the  subject  of  a  conditional  sale  is  bound  to 
make  his  claim  immediately  on  the  expiry  of  the 
year  of  grace  mentioned  in  the  notice  of  foreclosure. 
Ameer  Ali  v.  Bhabo  Soonduree  Debia 

6  W.  R.  116 

3. Rights  and  interests  of  mort- 
gagee— Share  of  undivided  immoveable  property — 
Civil  Procedure  Code,  1877,  s.  310.  The  provisions 
of  s.  310  of  Act  X  of  1877  are  not  applicable  in 
a  case  where  the  property  sold  is  not  a  share  of  un- 
divided immoveable  property,  but  the  rights  and' 
interests  of  a  mortgagee  in  such  a  share.  Jairam 
Das  v.  Beni  Pras.ad      .         .     I.  L.  R.  3  Ali.  15 

4.    Co-sharer — Sale  in  execution  of 

share  in  immoveable  property — Strav.ger — Highest 
bidder— Civil  Procedure  Code,  1S77,  s.  310.  A  co- 
sharer  in  undivided  immoveable  property  of  which  a 
share  is  sold  in  the  execution  of  a  decree  does  not^ 
under  s.  310  of  Act  X  of  1877,  acquire  the  right  of 
pre-emption  as  against  a  stranger  to  whom  such 
share  has  been  knocked  down  by  merely  asserting 
such  right  at  the  time  of  sale  and  fulfilling  the 
conditions  of  sale  required  by  ss.  306  and  307  of  that  ' 
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Act.  He  must  bid  at  the  sale  and  as  high  as  the 
stranger  before  he  can  acquire  a  right  of  pre-emp- 
tion under  that  section.  Tej  Sixgh  v.  Gobixd 
Srs-GH        .  .         .     I.  Ij.  E.  2  All.  850 

5.  Sale  in  execu- 
tion of  share  in  immoveable  property — Manner  of 
claiming  pre-emption — Highest  bidder — Civil  Pro- 
cedure Code,  1S77,  a.  310.  The  requirements  of 
8.  310  of  Act  X  of  1877  are  not  satisfied  by  the 
CO -sharer  preferring  his  claim  to  the  right  of  pre- 
emption before  the  property  is  knocked  down,  and 
offering  to  j)ay  a  sum  equal  to  that  bid  by  the  high- 
est bidder.  That  section  contemplates  a  distinct 
bid  by  the  co -sharer  in  the  ordinary  manner  of 
offering  bids.  Tej  Singh  v.  Gobind  Singh,  I.  L.  R. 
2  All.  850,  followed.     Hiea  v.  Uxas  Ali  Khax 

I  L.  R.  3  All,  827 


6. 


Holder  of  pniti- 


dari  estate— Act  XXIII  of  1S61,  -s.  14.  A  person 
holding  a  share  in  a  pattidari  estate  as  mortgagee 
was  not  in  a  position  which  gave  him  a  right  of  pre- 
emption, under  the  provisions  of  s.  14  of  Act  XXIII 
of  1861,  in  respect  of  a  share  in  the  estate  sold  ip  exe- 
cution of  a  decree  ;  nor  does  he  obtain  such  a  posi- 
tion because  a  share  in  the  estate  has  been  put  up 
for  sale  and  knocked  down  to  him.  Dwapxa  Par- 
shad  SrKCL  r.  Raji  Aut.\b  Sukul  .  7  K".  W.  281 


7. 


Right       again-st 


stranger — Act  XXIII  of  1S61,  s.  14.  A  share  in 
the  mouzah  having  been  put  up  for  sale  in  the  execu- 
tion of  a  decree  and  knocked  down  to  the  defendant, 
a  stranger,  the  plaintiff,  a  co-sharer  of  the  share,  was 
held  to  be  entitled  under  the  provisions  of  s.  14  of 
Act  XXIII  of  1861,  to  take  the  share.  Ram  Autar 
V.  Sheo  Dctt      .         .         .         .     6  N.  W.  243 

8.  Pattidari  estate— .4  c<  XXIII 

of  1S61.  *.  14 — Sale  of  land  for  arrears  of  revenue 
—Act  XVIII  of  1S73,  s.  177— Act  XIX' of  1873, 
s.  18S.  The  provisions  of  s.  14  of  Act  XXIII  of 
1861  were  not  applicable,  where  the  land  was  sold 
in  execution  of  a  decree  of  a  Revenue  Court.  Held, 
on  the  assumption  that,  where  land  is  sold  in  exe- 
cution of  such  a  decree,  a  claim  to  the  right  of  pre- 
emption can  be  preferred  under  the  provisions  of 
8.  177  of  Act  XVIII  of  1873  and  s.  188  of  Act  XIX 
of  1873,  that  such  claim  can  only  be  preferred  where 
the  land  is  a  patti  of  a  mehal,  not  where  it  is  part 
only  of  a  patti  of  a  mehal.  Senthle  :  That,  where 
land  which  is  a  patti  of  mehal  is  sold  in  execution  of 
such  a  re;iee,  a  claim  to  the  right  of  pre-emption 
can  be  preferred  under  the  provisions  of  s.  177  of 
Act  XVIII  of  1873  and  s.  188  of  Act  XIX  of 
1873.  Xaraix  Singh  r.  Muhammad  Faruk 

I.  L.  R.  1  All.  277 


9. 


PRE-EMPTION"— :o7i/-/. 

2.  RIGHT  OF  PRE-EMPTIOX— <ron<rf. 

whose  bid  the  property  was  knocked  down  also  to 
complete  the  deposit.  All  that  the  claimant  was 
bound  to  do  was  to  establish  that  he  was  a  pattidar 
within  the  meaning  of  the  section  in  the  estate  of 
which  the  property  sold  formed  part,  and  that  he 
had  fulfilled  the  conditions  of  sale.  IE  he  estab- 
lished this,  the  sale  should  be  confirmed  in  his 
favour,  unless  some  irregularity  in  publi-hing  or 
conducting  the  sale  was  shown  which  would  justify 
the  setting  aside  of  the  sale.  The  conditions 
of  pre-emption  under  the  Mahomedan  Law  did  ni)t 
apply  to  a  claim  brou<iht  under  the  section.  Dabee 
Pershad  i:  BisHESHCR  Pershad  Singh 

6  N.  W.  289 

10.    — Waiib-ul-urz, 


Requisites  of  valid  claim — 


Act  XXIII  of  1S61,  s.  14 — Coivlitions  required  by 
Mahomedan  laic.  If  a  person  claiming  pre-emp- 
tion under  the  provisions  of  s.  14  of  Act  XXIII  of 
1861  fulfilled  the  conditions  of  sale  respecting  the 
deposit  of  the  purchase-money,  the  sale  could  not  be 
held  void  merely  by  the  failure  of  the  person  to 


claim  under — Conditions  required  by  Mahomedan 
late.  Held,  that  the  person  in  whose  favour  a  pre- 
ferential right  of  purchase  is  stipulated  for,  by  the 
terms  of  the  wajib-ul-urz,  is  entitled  to  a  decree  if  he 
comes  forward  and  claims  his  right,  without  unrea- 
sonable delay,  after  he  hears  that  a  sale  has  been 
made  without  any  tender  to  him,  although  he  may 
not  have  proved  specially  that  he  has  fulfilled  all  the 
conditions  required  in  the  case  of  a  claim  of  pre-emp- 
tion under  the  Mahomedan  law  of  Shuffa.  Kofla 
Put  I'.  Maharaj  Doobey       .         .      1  Agra  278 


IL 


Act     XXIIl    of 


1861,  s.  14 — Sale  of  pattidari  estate  in  execution  of 
decree — Act  1  of  1841,  s.  2 — Right  of  co-sharer. 
It  was  incumbent  on  an  officer  conducting  a  sale 
in  execution  of  decree  of  land  which  was  a  share  of  a 
pattidari  estate  paying  revenue  to  Government,  as 
defined  in  s.  2  of  Act  I  of  1841,  to  take  notice  of  a 
claim  made  by  a  person  under  the  provisions  of  s.  14 
of  Act  XXIII  of  1861,  and  to  receive  the  purchase- 
money  as  a  fulfilment  of  the  conditions  of  the  sale, 
subject  to  any  question  which  might  be  raised  by 
any  party  interested  in  the  sale  as  to  the  claimant's 
title  to  advance  the  claim.  When  the  whole  of  the 
purchase-money  has  been  paid  by  the  claimant 
within  due  time,  the  Court  executing  the  decree, 
unless  it  is  satisfied  that  he  has  no  right  to  advance 
the  claim,  cannot  treat  the  payment  by  him  as  a 
nullity,  but  must  accept  it  as  a  fulfilment  of  the  con- 
ditions of  the  sale  respecting  the  purchase-money, 
and  the  sale  is  not  defeasible  by  the  failure  of  the 
bidder  to  complete  the  deposit  of  the  purchase- 
money.  The  sale  to  the  claimant  cannot  become 
absolute  until  it  has  been  confirmed,  and  until  it  has 
become  absolute,  he  cannot  maintain  a  suit  for 
possession.  If  the  claimant  has  fulfilled  the  condi- 
tions of  sale,  and  his  right  is  clear,  the  Court  exe- 
cuting the  decree  is  bound  to  give  effect  to  the 
right."  Tasuduk  Ali  v.  Muksud  Alt  6  N.  W.  272 


12. 


Sale  in  execution  of  decree. 


During  the  minority  of  two  out  of  four  brothers  an 
ikramama  was  entered  into  between  them  to  the 
effect  that  no  separation  was  to  take  place  without 
the  consent  of  all,  and  that,  if  one  of  them  separated 
without  such  consent,  he  was  to  forfeit  his  share  of 
the  family  property,  and  that, if  anyone  wished  to 
dispose  of  his  share,  he  was  to  give  his  brothers  the 
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preference.  One  F  purchased  at  a  private  sale  the 
share  of  M,  one  of  the  brothers.  On  this  two  of  the 
brothers,  A  and  /,  brought  a  suit  against  F  to  set 
aside  the  sale  as  contrary  to  the  terms  of  the  ikrar- 
nama,  and  urged  their  claim  to  pre-emption.  The 
suit  was  decreed  with  a  stipulation  that  the  pur- 
chase-money should  be  paid  back.  This  not  having 
been  done,  F  sued  M,  got  a  decree,  and  in  execution 
put  up  for  sale  iVf's  rights  and  interests  in  the 
family  estate,  bought  them  himself,  and  took 
possession.  The  present  suit  is  by  A  and  /  to 
recover  possession  on  the  ground  that  M  had  no 
rights  and  interests  left  which  could  be  sold  in 
execution.  Held,  that,  as  31  had  never  separated, 
his  share  had  not  been  forfeited,  and  the.t  the  only 
other  privilege  left  to  the  plaintifEs  under  the  ikrar- 
nama,  viz.,  pre-emption,  could  not  be  exercised,  in- 
asmuch as  M  had  not  sold  his  share,  the  sale 
having  been  the  act  of  the  Court.  Ferasut  Ali  v. 
AsHooTosH  Roy  Singh       .         .     15  W.  R.  455 


13. 


Right  of     auc- 


tion-ptirchaser  as  against  party  whose  claim  to  pre- 
emption f«  allowed.  The  auction-purchaser  at  a  sale 
in  execution  of  a  decree  of  a  share  in  a  pattidari 
estate  seeking  to  establish  his  right  as  against  a 
person  whose  claim  to  the  right  of  pre-emption 
under  the  provisions  of  s.  14,  Act  XXIII  of  18G1, 
has  been  allowed,  and  in  whose  favour  the  sale 
has  been  confirmed,  cannot  maintain  a  suit  for 
possession  of  the  share,  but  should  sue  for  a  decla- 
ration that  the  person  claiming  the  right  of  pre- 
emption has  no  such  right  and  to  set  aside  the 
sale.     Farzakd  Ali  v.  Alimullah 

I.  L.  R.  1  Ail.  272 

Sangam  Ram  v.  Sheoeart  Bhagat 

I.  li.  R.  3  All.  112 


14. 


Condition  for  assertion  of 


right — Wajib-ul-vrz — Offer  of  property — Notifica- 
tion that  property  is  for  sale  and  offers  will  he 
received — Acquiescence.  In  order  to  entitle  a  co- 
sharer  to  assert  a  right  of  pre-emption  based  on  the 
wajib-ul-urz,  there  must,  as  a  condition  precedent 
to  such  assertion,  be  a  sale  of  a  share  ah'eady  nego- 
tiated with  a  stranger,  and  a  price  fixed  with  the 
stranger  by  the  co-sharer  desiring  to  sell.  The  oul}'^ 
mode  in  which  a  pre-emptive  claim  can  then  be 
defeated  is  by  proof  of  a  distinct  intimation  to  the 
co-sharer  seeking  to  maintain  such  claim,  of  the 
contemplated  sale,  and  of  the  price  agreed  to  be 
paid  by  the  stranger,  of  an  offer  to  him  (the  co- 
sharer)  at  such  price,  and  of  his  refusal  to 
purchase.  Where  the  sale  in  respect  of  which 
the  pre-emptive  claim  was  raised  was  one  made 
by  the  Collector  as  Manager  of  the  Court  of 
Wards,  and  the  Collector,  before  selling  the  pro- 
perty, issued  a  proclamation  through  the  tehsil- 
dar  notifying  to  all  the  shareholders  that  the 
property  was  for  sale,  and  that  sharers  intending  to 
purchase  should  make  offers  : — Held,  that  such  a 
notification  was  not  a  sufficiently  distinct  and 
definite  notice  of  a  negotiated  and  intended  sale  to  a 
stranger,  so  as  to  estop  co-sharers  failing  to  make 
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an  offer  to  purchase  from  subsequently  asserting 
their  pre-emptive  rights.  Subhagi  v.  Muhammad 
Ishak        .         .         .         .     I.  L.  R.  6  All.  463 

15, Association  of  strangers  in 


purchase — Specification  of  interest  purchased  hy 
each  person.  Where  two  co-sharers  entitled  to  pre- 
emption in  certain  villages  associated  strangers  with 
them  in  the  purchase  of  such  villages  and  other 
landed  yjroperty  : — Held,  that  they  must  be  regard- 
ed in  the  light  of  total  strangers  in  respect  of  the 
whole  of  the  property  included  in  the  sale-deed,  and 
that  a  note  at  the  foot  of  the  sale-deed  mentioning 
the  interest  severally  purchased  by  each  of  the 
vendees  would  not  entitle  them  to  retain  the 
shares  respectively  purchased  by  them.  GtrxESHEE 
Lal  v.  Zaraut  Ali      .         .         .     2  N.  W.  343 


16. 


Joint  purchase  hy 


co-sharer  and  strangers — Specification  of  interests 
taken  by  purchasers.  A  co-sharer  of  an  estate  sold 
his  share  to  R,  who  was  also  a  co-sharer  in  such 
estate,  and  to  two  other  persons,  who  were  not 
co-sharers,  but '"  strangers,"  selling  it  to  all  of  them 
jointly  and  collectively  for  one  integral  sum  as  the 
consideration  for  the  whole.  The  deed  of  sale  speci- 
fied that  each  of  the  purchasers  took  a  one-third 
share  of  the  property  sold.  The  co-sharers  of  the 
estate  were  entitled,  on  the  sale  by  a  co-sharer  of  his 
share,  to  the  right  of  pre-emption.  Held,  that  such 
specification  could  not  alter  the  joint  nature  of  the 
sale  transaction  or  permit  of  its  being  broken  up  and 
treated  as  involving  three  sepai'ate  contracts,  so  as 
to  entitle  R,  as  a  co-sharer  having  an  equal  right  of 
pre-emption,  to  resist,  so  far  as  one-third  of  the 
property  was  concerned,  a  claim  by  another  co- 
sharer  to  enforce  a  right  of  pi-e-emption  in  respect 
of  such  sale,  but  R  must  be  regarded  as  a  "  stranger  " 
in  respect  of  the  whole  of  the  property  sold  by 
reason  of  having  associated  himself  with  "  stran- 
gers." Guneshee  Lal  v.  Zaraut  AH,  2  N.  W.  343, 
observed  on.     Manna  Singh  v.  Ramadhin  Singh 

I.  L.  R.  4  All.  252 


17. 


Wajih-nl-urz — 


Co-sharers — "  Ekjaddi.^^  The  wajib-ul-urz  of  a 
village  gave  a  right  of  pre-emption,  in  cases  of  sale, 
to  ' '  brothers, ' '  and  provided  that,  on  refusal  by  a 
' '  brother, ' '  there  should  be  a  right  of  pre-emption 
in  favour  of  co-sharers  in  the  thoke  who  were  re- 
lated to  the  vendor  by  descent  from  a  common 
ancestor  ("  hissadaran  ekjaddi  thoke  ").  It  was 
also  provided  that,  in  the  event  of  any  dispute 
arising  as  to  price,  it  should  be  settled  by  arbitra- 
tion, and  that, ' '  if  the  co-sharers  do  not  take  at  the 
amount  fixed  by  the  arbitrators,"  the  co-sharer 
desiring  to  sell  might  make  the  transfer  to  a  stran- 
ge:-. Held,  that  co-sharers  who  were  not  of  common" 
descent  from  the  vendor  were  entitled  to  pre-emp- 
tion after  own  brothers  and  co-sharers  ekjaddi  and 
to  have  preference  over  strangers.  Guneshee  Lal 
V.  Zaraut  Ali,  2.  N.  W.  343.  followed.  Sabir 
Ali  v.  Yad  Ram  .  .  I.  L.  R.  9  All.  660 
18.  Benami  purchaser — Pur- 
chaser not  a  co-parcener — Act  XXIII  ot  1S61,  s.  14, 
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Where  the  rights  of  a  judgment-debtor  in  a  patti- 
dari  estate  were  sold  at  auction  in  execution  of 
decree,  and  bid  for  by  the  son  ot  the  judgment- 
debtor  who  gave  the  name  of  his  father-in-law  to 
whom  the  property  was  knocked  down  (and  who 
was  not  a  co-parcener  in  the  estate)  as  the  actual 
purchaser,  such  father-in-law  subsequently  waiving 
his  claim  as  auction-purchaser  in  favour  of  the 
judgment-debtor.  Held,  under  s.  14  of  Act  XXIII 
of  1861,  that  the  property  had  been  knocked  down 
to  a  stranger,  and  that  the  right  of  pre-emption 
attached  in  favour  of  the  person  entitled  thereto 
on  such  sale,  he  having  done  all  that  was  necessary 
to  assert  his  claim.     GrsGA  Ram  v.  Mooi.a 

2  N".  W.  200 


19. 


Co-sharers — Re- 


carded  co-sharers — Benami  'purchase  of  shares — 
Sale  hy  co-sharer — Claim  for  pre-emption  resided 
by  person  claiming  to  he  co-sharer  hy  virtue  of  be- 
nami transaction — Equitable  estoppel.  A  secret  pur- 
chase of  benami  shares  in  a  village  does  not  consti- 
tute the  purchaser  a  co-sharer  for  the  purposes  of 
pre-emption  either  under  the  Mahomedan  law  or 
under  the  provisions  of  a  wajib-ul-nrz,  so  as  to  enable 
him  upon  the  strength  of  the  interest  so  acquired  to 
defeat  an  otherwise  unquestionable  pre-emptive 
right  preferred  by  a  duly  recorded  shareholder  who 
had  no  notice  direct  or  constructive  of  his  title,  and 
asserted  immediately  upon  his  purchase  of  a  share, 
for  the  first  time,  in  his  true  character.  Ram- 
coomar  Koondoo  v.  Macqueen,  L.  R.  I.  A.  Sup. 
Vol.  49,  referred  to.  Be>t  ShanTvAR  Shelhat  v. 
Mahpal  Bahaduk  Srs-GH    .     I.  L.  R.  9  AIL  480 


20. 


Co-sharer — "  Proprietor  " — 


Transferee  of  lands  in  a  village  who  has  not  ob- 
tained mutation  of  names  in  his  favour — Wajib-ul- 
urz.  In  a  suit  for  pre-emption  under  a  wajib-ul-urz 
which  gave  a  right  of  pre-emption  to  "  co-sharers  " 
in  a  village: — Held,  that  the  word  "co-sharer" 
included  a  person  who  had  acquired  lands  in  the 
village,  which  were  not  merely  sir  of  a  co-sharer, 
and  were  not  grove-lands  held  by  a  licensee  from  a 
zamindar,  but  lands  belonging  to  a  zamindar  and 
in  his  occupation,  notwithstanding  the  fact  that 
he  had  not  yet  obtained  mutation  of  names  in 
respect  thereof.  DAKH>ri  Dys  v.  RAHr^irxxissA 
I.  L.  R.  16  Ail.  412 

21. Mortgagee  of  co- 
sharer.     A  mortgagee  of  a  co-sharer  is  not  a  ' '  co- 


sharer.  ' '     Xaxd  Lal  v.  Baxsi 


22. 


I.  li.  R.  20  All.  19 
Wajih-ul-urz, 


comtruction  of — Purchaser  of  isolated  plot  of  land 
in  mehal — Purchaser  of  si,-  land.  The  wajib-ul-urz 
of  a  village  gave  a  right  of  pre-emption  to  "  co- 
sharers  in  the  mehal."  One  of  the  co-sharers 
brought  a  suit  for  pre-emption  which  the  vendee 
defendant  resisted  on  ground  that  he  also  was  a  co- 
sharer  in  the  mehal,  and  the  plaintiff  had  therefore 
BO  preferential  right.  This  contention  was  based 
on  a  former  purchase  by  the  defendant  under  a  deed 


PRE-EMPTION— con/rf. 

2.  RIGHT  OF  PRE-EMPTION— con/df. 

of  sale  executed  by  a  co-sharer  :  and  comprising  (i) 
an  isolated  plot  of  land  in  the  mehal ;  (ii)  sir  lands 
in  the  mehal.  Held  by  the  Full  Bench,  that,  it  being 
found  that  the  vendee-defendant  had  already 
become  a  co-sharer  in  the  mehal  prior  to  the  date  of 
the  purchase  which  was  in  question  in  the  suit,  the 
plaintiff  had  no  preferential  right  of  pre-emption. 
Per  Mahmood,  J. — The  decisions  of  the  Full  Bench 
in  Naimat  Ali  v.  Asmat  Bibi,  I.  L.  R.  7  All.  626, 
have  overruled  Hazari  Lal  v.  Ugrah  Rai,  All. 
Weeily  Xotes  {1SS4)  103,  and  Rup  Ram  v. 
Mungni,  All.  Weekly  Notes  (ISSS)  136.  Safdal 
Ali  v.  Dost  Muhammad  .     I.  L.  R.  12  All.  426 


23. 


Pre-emvfion 


among  co-sharers  under  the  Oiidh  Laics  Act  {XVIII 
of  1S76),  ss.  9  to  13 — Pre-emptor's  right,  as  such, 
dependent  on  the  intending  vendors  right  to  sell — 
Accounts  between  co-sharers — Contribution,  right 
to,  for  expenses  of  suit.  Pre-emption,  as  declared 
in  the  Oudh  Laws  Act,  1876,  is  not  applicable  where 
the  co-sharer  claiming  it  denies  the  title  of  the  co- 
sharer  proposing  to  sell,  alleges  that  the  latter  is  not 
a  sharer,  and  says  that  he  himself  w  entitled  to  the 
property.  One  of  two  co-sharers,  entitled  to  equal 
shares  in  an  inheritance,  having  tdken  possession  of 
the  whole,  was  used  by  the  other  for  her  share,  with 
mesne  profits  from  the  date  of  the  suit.  To  provide 
costs,  the  latter  had  sold  to  her  co-plaintiffs  the  right 
to  claim  half  of  her  share.  The  defences  were — (i) 
relinquishment  of  her  claim  in  favour  of  the  defend- 
ant ;  (ii)  that  the  defendant  had  a  right  of  pre- 
emption as  to  part,  in  consequence  of  the  above 
transaction  ;  (iii)  that  the  share  in  dispute  was 
subject  to  a  proportion  of  the  debts  due  from  the 
estate  of  the  deceased,  chargeable  on  the  whole 
inheritance  ;  and  that,  if  the  plaintiffs  should  be 
held  to  be  entitled  to  a  decree,  they  should  also  be 
declared  liable  to  pay,  according  to  shares,  their 
part  of  all  the  debts  of  the  deceased  liquidated  by 
the  defendant,  as  well  as  a  proportion  of  money 
which  he  had  expended,  in  good  faith,  in  litigation 
for  the  protection  of  the  inheritance.  As  to  (i), 
the  two  Courts  below  concurred  in  the  finding  that 
no  relinquishment  had  taken  place.  As  to  (ii), 
it  was  pointed  out  that  there  had  been  no  attempt 
to  sell  a  share  of  the  inheritance,  but  only  to  sell 
a  share  in  a  suit ;  and  it  was  held  that  the  position 
taken  up  by  the  defendant  was  inconsistent  with  his 
claiming  to  pre-empt,  so  that  pre-emption  was  in- 
applicable. As  to  (  i' ),  it  was  held  that,  although  the 
plaintiffs  could  not  have  a  decree  for  mesne  profits 
during  the  whole  period  of  the  defendant's  posses- 
sion, yet,  if  any  account  was  to  be  taken  of  the  de- 
fendant's payments,  it  must  also  be  taken  of  his 
receipts  :  and'  it  was  held  that  the  incidental  benefit 
to  the  plaintiffs,  who  had  not  authorized  the  liti- 
gation, in  which  expense  had  been  incurred,  did 
not  give  rise  to  any  implied  contract  on  their  part, 
or  render  them  liable  in  equity  for  any  portion  of 
that  expense.  Abdul  Wahid  Khan  v.  Shaluka 
Bibi  .  L  L.  R.  21  Gale.  496 

L  R.  21 1.  A.  26 
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PRE-EMPTION"— coft^fi. 

2.  RIGHT  OF  PRE-EMPTION— confer. 

24. Co-sharers     in     pattidari 

village — Preferential  claim.  In  a  pattidari  village 
the  sharers  in  each  patti  have  a  preferential  claim 
to  the  right  of  ,pre-emption  in  that  patti. 
Maharaj  Singh  v.  Beechook  Lall  .  1  W.  R.  233 


2.5. 


Co- sharers    in     pattidari 


estate— ^c<  XXIII  of  1S61,  s.  l.'— Stranger- 
Purchaser  at  sale  in  execution  of  decree.  A  share- 
holder in  one  patti  of  a  pattidari  estate  was  not  a 
"  stranger "  with  reference  to  a  shareholder  in 
another  patti  of  the  estate  within  the  meaning  of 
that  term  in  s.  14,  Act  XXIII  of  1861.  Farzaxd 
Ali  v.  Alimullah    .         .         I.  L.  K.  1  Ail.  272 

Saxgam  Ram  v.  Sheobart  Bhagat 

I.  L.  R.  3  All.  112 


26. 


Strangers.  Where 


a  share  in  a  certain  patti  was  sold  by  the  holder 
of  the  share  to  a  stranger,  and  three  persons, 
holding  equal  shares  in  the  patti,  were  equally  enti- 
tled under  the  village  administration  paper  to  the 
right  of  pre-emption  of  the  share  : — Held,  that  such 
persons  were  each  entitled  to  have  the  sale  made  to 
him  to  the  extent  of  one-third  of  the  share.  Maha- 
BiR  Parshad  V.  Debi  Dial  .    I.  L.  R.  1  Ail.  291 


27. 

1861, 


Act 


XXIII  of 

zamindari. 


s.  14 — Land  held  rent-free 
Where  a  plot  of  land  formerly  held  rent-free  situate 
in  a  pure  zamindari  estate  is  sold  at  auction — Held, 
that  the  claim  of  preferential  purchase  under  s.  14, 
Act  XXIII  of  1861,  would  not  lie,  as  the  estate  was 
not  a  pattidari  estate  within  the  meaning  of  s.  2,  Act 
I  of  1841.     Ghooroo  Singh  v.  Dabee  Dyal 

2  Agra  280 

28.  Act  I  of    1S41, 

s.  2 — Preferential  right.  Where  a  resumed  maafee 
estate  comprising  three  pattis  in  an  adaee-mehal  was 
assessed  with  a  lump  sum  of  Government  revenue 
payable  through  the  lambardars  of  the  adaee-mehal, 
who  wore  empowered  to  proceed  summarily  against 
the  sharers  of  the  pattis  in  case  of  default,  and  to 
bring  the  share  of  the  defaulter  to  public  sale,  and 
were  held  liable  to  Government  for  payment  of  the 
revenue  assessed  on  the  three  pattis,  and  in  case  of 
default  their  rights  in  the  mehal,  not  of  the  sharers 
of  the  defaulting  putties,  were  liable  to  sale  for 
satisfaction  of  Government  demand  on  those  pattis. 
— Held,  that  the  estate  was  not  a  pattidari  estate  as 
contemplated  by  s.  2,  Act  I  of  1841,  and  the  right 
of  pre-emption  given  to  co-sharers  of  the  patti  by 
that  enactment  could  not  attach  to  it.  To  consti- 
tute a  pattidari  estate  as  contemplated  by  the  2nd 
section  of  the  Act,  it  was  necessary  not  only  that 
it  should  come  within  the  express  terms  of  that  sec- 
tion, but  also  that  it  should  be  liable  to  the  same 
incidents  which  attached  to  the  estates  described 
in  the  section  by  the  other  provisions  of  the  same 
Act.     Salig  Ram  v.  Pursidh  Ram     .  1  Agra  186 

29.   Act  I  of    1S41, 

ss.  2  and  4— Act  XXIII  of  1S61,  s.  14— Imperfect 
pattidari  estate — Right  of  co-sharer  to  pre-emption 


PRE  -EMPTION— cow/(7. 

2.  RIGHT  OF  PRE-EMPTION— con^rf. 
against  stranger.  It  appeared  from  the  settlement 
wajib-ul-urz  that  the  lands  in  a  certain  mouzah  were 
held  in  the  following  manner, — that  is  to  say,  the 
co-sharers  had  divided  them  into  pattis,  and  each 
pattidar  realized  the  rents  or  proceeds  of  his  own 
separate  holding  and  his  share  of  the  rent  of  the 
common  lands,  and  paid  his  own  quota  of  revenue 
separately.  Held,  that  the  tenure  came  within  the 
definition  of  a  pattidari  estate  contained  in  s.  2  of 
Act  I  of  1841.     Ram  Autar  v.  Sheo  Dutt 

6  N.  W.  24 


30.  - 


Wajib-ul-i'rz — 


Partition  of  mehal — Mode  of  division  of  property 
where  there  are  several  pre-emptors  equally  entitled. 
The  wajib-ul-urz,  framed  in  1856,  of  a  village  con- 
sisting of  several  pattis  or  thokes,  gave  a  right  of  pre- 
emption to  the  owners  of  each  thoke  in  respect  of 
property  situate  in  every  other  thoke,  when  such 
property  was  sold  to  anyone  having  no  share  in  the 
village  co-parcenary.  The  mehal  subsequently  be- 
came the  subject  of  perfect  partition  under  the  N.- 
W.  P.  Land  Revenue  Act  (XIX  of  1873),  and  one 
of  the  pattis  was  constituted  a  separate  mehal  and  a 
new  wajib-ul-urz  was  framed  for  it.  Prior  to  the 
partition,  a  proprietor  of  land  both  in  the  pattis 
which  remained  in  the  original  mehal  and  in  the 
patti  which  formed  the  new  mehal  sold  property  io 
both  to  a  stranger.  Thereupon  a  co-sharer  in 
the  original  mehal  brought  a  suit  for  pre-emption 
in  respect  of  the  property  situate  therein  which  had 
been  sold,  excluding  the  property  situate  in  the  new 
mehal.  Held,  that  the  effect  of  the  partition  was 
to  exclude  property  situate  in  the  new  mehal  from 
the  operation  of  the  wajib-ul-urz  framed  in  1856, 
and  to  place  it  under  new  conditions  as  to  the  right 
of  pre-emption  ;  that  the  plaintiif  could,  after  the 
separation,  exercise  no  such  right  against  and  in 
respect  of  shareholders  and  property  so  separated, 
nor  could  the  separate  share-holders  exercise  any 
right  of  pre-emption  against  the  plaintiff  and  his 
property  remaining  in  the  mehal  from  which 
they  had  separated  ;  and  that  the  suit  to  pre-empt 
that  portion  only  of  the  property  sold  which  was 
situate  in  the  original  mehal  was  maintainable. 
Durgha  Prasad  v.  Munsi,  I.  L.  R.  6  All.  42P ; 
Huiasi  V.  Sheo  Prasad,  I.  L.  R.  6  All.  455  ;  Kashi 
Nath  V.  Mulchta  Prasad.  I.  L.  R.  6  All.  370;  Motee 
Shah  V.  Gokli,  N.-W.  P.  S.  D.  A.  {1861)  p.  506  ; 
Rain  Prasad  v.  Bidjeel  Singh,  2  Agra  252  ;  Oomar 
Khan  V.  3Iurad  Khan,  N.-W.  P.  S.  D.  A.  (1865), 
p.  173  ;  and  Salig  Ram  v.  Dabi  Prasad,  7  N.-  W. 
38,  referred  to.  Per  Mahmood,  J. — The  rule  of  the 
Mahomedan  law  that  where  more  persons  than  one 
owning  the  property  in  virtue  of  which  the  pre- 
emptive right  exists  appear  for  the  purpose  of 
suing,  their  rights  are  to  be  taken  as  equal  per 
capita,  with  reference  to  the  number  of  pre-emptors 
and  not  with  reference  to  the  number  of  the  shares 
of  each  pre-emptor  in  such  property,  is  so  consistent 
with  justice,  equity,  and  good  conscience,  that  it 
must  be  followed  in  cases  of  rival  suits  for  pre- 
emption under  the  wajib-ul-urz  where  there 
is  nothing  to  show   that  the   rival  pre-emptors  are 
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PRE-EMPTION"— con<(/. 

2.  RIGHT  OF  PRE-EMPTION— cokW. 
not  equally  entitled.    Jai   Ram   v.  Mahabir  Rai. 
Mahabir  Rai  v.   Raghuxaxdan     Rai.     Raghu- 
NAKDAX  Rai  v.  Mahabir  Rai 

I.  li.  E.  7  All.  720 

31.  — , Partition  of  village,  origi- 
nally one,  into  three  separate  mehals — 
New  record  of  village  customs  framed  on  partition — 
Wajih-id-urz — Co-sharers — Rides  of  the  Board  of 
Revenue  of  the  13th  November  1875 —N.-W.  P. 
Land  Revenue  Act  (XIX  of  1873),  s.  257.  Where 
at  the  settlement  of  a  village  constituting  a  single 
mehal  a  record-of -rights  was  framed  giving  certain 
pre-emptive  rights  to  the  co-sharers  in  the  village, 
but  subsequently  the  village  was  divided  by  perfect 
partition  into  three  separate  mehals  and  in  accord- 
ance with  the  rules  of  the  Board  of  Revenue  of  the 
13th  November  1875,  issued  under  s.  257  of  Act 
XIX  of  1873,  a  new  record  of  village  customs  was 
framed  which  did  not  give  to  the  sharers  in  any  one 
of  the  new  mehals  any  right  of  pre-emption  in  res- 
pect of  land  situated  in  another  mehal,  it  was  held 
that  the  latter  record  of  village  customs  was  a  valid 
and  binding  document,  and  no  right  of  pre-emption 
existed  in  favour  of  the  co-sharers  in  any  one  mehal 
in  respect  cf  land  situated  in  another  mehal.  Per 
Airman,  J.-Where  a  village,  originally  one,  is  divi- 
ded by  perfect  partition  into  two  or  more  mehals 
unless  at  the  time  of  partition  a  right  of  pre-emption 
is  specifically  reserved  by  the  co-sharers  in  respect  of 
lands  lying  outside  any  given  mehal.  such  right  of 
pre-emption  is  not  to  be  presumed  from  the  mere 
fact  that  when  the  village  formed  but  one  mehal,  the 
co-sharers  had  pre-emptive  rights  against  such  other. 
Mote  Sah  v.  Guklee,  S.  D.  A.  N.-W.  P.  (1861), 
Vol.  2,  p.  506,  and  Jai  Ram  v.  Mahahir  Rai,  I. 
L.  R.  7  All.  720,  referred  to.  Under  the  above  cir- 
cumstances, the  mere  retention  of  a  community  of 
interest  in  certain  property,  such,  e.g.,  as  roads,  etc., 
will  not  give  the  sharers  in  one  mehal  any  right  of 
pre-emption  over  land  situated  in  another.  Nnzir- 
ud-din  V.  Kadir  Bahsh.  All.  Weekly  Notes  (U94) 
193,  referred  to.  Gokal  Singh  v.  Manu  Lnl,  I.  L.  R. 
7  All.  772,  dissented  from.  Ghfree  v.  Man- 
Singh  .         .         .         .        I.  L,  R.  17  All.  226 

32.    Effect  on  pre-emptive  rights 

of  partition  without  new  wajib-ul-urses 
being  framed— A'.- ir.  P.  Land  Revenue  Act 
(XIX  of  IS  73),  s.  107.  When  a  mehal  is  divided  by 
perfect  partition  into  two  or  more  separate  mehals,  a 
separate  record-of-rights  should  be  framed  for  each 
of  the  new  mehals.  Where  under  such  circum- 
stances no  fresh  records-of-rights  are  framed  for  the 
new  mehals,  the  co-sharers  in  any  one  of  the  new 
mehals  cannot,  unless  under  very  exceptional 
circumstances,  claim,  under  the  terms  of  the  old 
records-of-rights  applicable  to  the  original  undivid- 
ed mehal,  pre-emption  in  respect  of  land  situated 
in  any  of  the  other  new  mehals.  Ghuree  v.  Man 
Singh,  I.  L.  R.  17  All.  422,  referred  to.  Abdul 
Hai  v.  Nain  Singh  .         .        I.  L.  R.  20  All,  92 

33. Effect  of  partition  on  pre- 
emptive rights,  no  new  wazib-ul-ur«  being 


PRE-EMPTION— conf<7. 

2.  RIGHT  OF  PRE-EMPTION— fo?!/^/. 

framed — Wajib-ul-urz — Partition — Cause  of  ac- 
tion— Extinction  of  cause  of  action  before  suit 
brought.  In  order  that  a  suit  for  pre-emption  may 
be  successfully  maintained,  it  is  necessary  not  only 
that  a  cause  of  action  should  arise  in  favour  of  the 
pre-emptor  at  the  time  of  the  sale  on  which  the  suit 
is  based,  but  that  such  cause  of  action  should  sub- 
sist at  the  time  when  the  suit  is  brought.  Dal- 
ganjam  Singh  v.  Kalka  Singh,  All.  Weekly  Notes 
(1899)  111.   Janki  Prasad  v.  Ishar  Das 

I.  L.  R.  21  All.  374 


34. 


and 


Meaning     of     the     terms 
patti  of  mehal  " — Co-sharers 


"  patti 

—N.-W.  P.  Land  Revenue  Act  (XIX  of  187 3), 
ss.  166,  168,  188— N.-W.  P.  Rent  Act  (XII  of  IsSl), 
s.  177 — Interpretation  of  statutes.  The  expression 
"  pati  of  a  mehal "  as  used  in  9.  188  of  the 
N.-W.  P.  Land  Revenue  Act  (XIX  of  1S73) 
means  a  division  of  a  mehal  distinct  from  the  share 
of  an  individual  co-sharer.  The  right  of  pre- 
emption, therefore,  which  is  given  by  the  above- 
named  section  is  not  exerciseable  on  the  sale  merely 
of  the  share  of  an  individual  co-sharer  not  amount- 
ing to  such  a  division  of  a  mehal.  Moreover,  the 
provisions  of  s.  188  of  Act  XIX  of  1873  do  not  apply 
to  a  sale  under  s.  168  of  the  same  Act  of  land  other 
than  that  in  respect  of  which  the  arreai-s  which  it 
is  sold  to  satisfy  accrued.  Hence,  where  the  share 
of  a  co-sharer  in  an  imperfect  pattidari  village, 
not  being  the  land  in  respect  of  which  the  arrears  of 
rent,  forthe  satisfaction  of  which  the  said  share  is 
sold,  are  due,  is  sold  under  the  provisions  of  s.  177 
of  the  N.-W.  P.  Rent  Act  (XII  of  1881),  no  right 
of  pre-emption  can  be  claimed  in  respect  of  such  sale. 
So  held  by  Edge,  CI.  and  Young,  J.,  Mahmood 
J.  (contra).  There  being  no  statutory  definition  of 
the  word  patti.  that  word  must  be  taken  in  its 
ordinary  acceptation,  and  in  that  acceptation  it 
means  the  share  of  a  pattidar,  whether  such  share 
amounts  to  a  definite  division  of  a  mehal  or  not. 
The  exiaencies  of  the  law  of  pre-emption  require 
that  in  s.  188  of  Act  XIX  of  1873,  the  word  patti 
should  be  constraed  in  its  broader  signification  as 
equivalent  to  any  share  of  a  pattidar.  The  words 
of  s.  168,  which  provide  that  land  sold  under  that 
section  is  to  be  proceeded  against  "'  as  if  it  were  the 
land  on  account  of  which  the  revenue  is  due  under 
the  provisions  of  this  Act,"'  render  the  incidents 
of  sales  under  s.  166,  including  pre-emption  applic- 
able to  sales  under  s.  168,  widi  the  exception  that 
in  such  case  only  the  defaulter's  interest  in  the  land 
sold  passes  by  the  sale.  Hence  a  right  of  pre- 
emption would  accrue  under  s.  188  in  respect  of  the 
compulsory  sale  of  any  share  of  a  co-sharer,  though 
such  share'did  not  amount  to  a  patti  in  the  sense  of 
a  definite  division  of  a  mehal.  Baij  Nath  r.  Sital 
Singh  .         .         .  I.  L.  R.  13  Ail.  224 

35.  ■  Partition   of    village  into 

separate  mehals.  Cases  where,  after  the  division 
of  a  village  area  into  separate  mehals  for  which  no 
new  wajib-ul-urz  is  drawii  up,  the  old  wajib-ul-urz 
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•for  the  whole  area  has  been  held  to  apply  generally 
to  the  new  mehals,  and  such  division  has  been  held 
not  to  affect  covenants  existing  between  the  co- 
sharers  under  such  wajib-ul-urz,  distinguished  from 
cases  where  a,  new  wajib-ul-urz  has  after  the  division 
been  drawn  up  for  each  mehal.  Gohil  Singh  v. 
Mannu  Lai,  I.  L.  R.  7  All.  772,  and  Jai  Ram  v . 
Mahabir  Rai,  1.  L.  R.  7  All.  720,  referred  to. 
KuAR  Dat  Paksad  Sikgh  t>.  Nahab  Singh 

I.  L.  R.  11  All.  257 

36. Eflfeat  of  perfect  partition 

—  Wajih-ul-urz — Co-sharers — Purchase    of       equity 
of  redemption  iy  mortgagee  in  possession — Acquies- 
cence— Equilahle     estoppel.     The     wajib-ul-urz     of 
three  villages  which  originally  formed  a  single  mehal 
gave  a  right  of  pre-emption  to  co-sharers  in  case  of 
transfers  of  shares  to  strangers.     Afterwards  the 
shares  in  these  villages  were  made  the  subject  of  a 
perfect  partition  and  divided  into  separate  mehals. 
Subsequently,  by  two  deeds  of  sale  executed  on  the 
13th   January   1884,  and  registered    on  the   17th 
January  1884,  some  of  the  original  co-sharers  sold  to 
strangers  their  share <  in  all  three  villages.   At   the 
time  cif  the  sale,  the  shares  in  two  of  the  villages  were 
in  possession  of  the  vendees  under  a  possessory  mort- 
gage, the  amount  due  iipon  which  was  set  off  against 
the  purchase  money.     The  share  in  the  third  village 
was.  at  the  time  of  the  sale,  in  possession  of  another 
of  the  original  co-sharers  under  a  possessory  mort- 
gage.    On  the   17th  January  188.5  this  last-men- 
tioned co-sharers  brought  a  siiit  against  the  vendors 
and  the  vendees  to  enforce  his  right  of  pre-emption 
under  the  wajib-ul-urz  in  respect  of  the  shares  sold 
in  the  three  villages.    Held,  that,  notwithstanding 
the  partition  of  the  village  into  separate  mehals, 
the  existing  Avajib-ul-urz  at  the  time  of  partition 
must  be  presumed  to  subsist  and  govern    the    se- 
parate mehals  until  it  was  shown   that  a  new    one 
had  been  made.  Gokal  Singh  v.  Mannu  Lai,  I.  L.  B. 
7  All.  772,  Teievred   to.      ^cM,  also,  that  the  Court 
below  was  Avrong  in  holding  that  the  plaintiff,    by 
reason  of  his  having  omitted  in  a  suit  previously 
brought  against  him  for  redemption  of  his  mort- 
gage, and  dismissed  for  want  of  jurisdiction,  to  set 
up  in  defence  any  right  of  pre-emption  or  to  express 
any  desire  to  purchase,  was  equitably  estopped  by 
acquiescence   in   the    sale   from   asserting   his  pre- 
emptive right.     Shiam  Sunder  v.  Amanat  Begam 

I.  L.  R.  9  All.  234 


37. 


Hindu  widow  in  possession 


of  property  of  her  deceased  husband,  but 
not  as  his  heir — Stranger — Effect  of  joining  a 
stranger  as  plaintiff  in  a  suit  for  pre-emption. 
A  Hindu  widow  in  possession  of  the  immoveable  pro- 
perty of  her  deceased  husband,  but  not  as  his  heir, 
there  being  a  son  living,  has  no  right  of  pre-emption 
as  a  co-sharer  by  virtue  of  such  possession,  even 
though  she  may  be  recorded  as  a  co-sharer  in  the 
village  papers.  Phopi  Ram  v.  Rukmin  Kuar, 
All.  Weekly  Notes  {LS9-5)  S4,  and  Imam-iid-din 
V.  Surjaiti,  All.  Weekly  Notes  (1S95)  S5,  followed. 
Bhupal  Singh  v.  Mohan  Singh 

I.  L.  R.  19  All.  324 
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Phopi  Ram    v.  Rttkmin  Kuar 

I.  L.  E,  19  All.  327  note 

Imam-ud-din  v.  Surjaiti 

I.  L.  R.  19  All.  329  note 

38.  Hindu  widow  with  estate 

of  inheritance — Shareholder  in  village.  A  Hindu 
widow  holding  by  inheritance  her  deceased  hus- 
band's share  in  a  village  fully  represents  his  estate 
as  regards  such  share,  and  is  entitled  to  prefer  a 
claim  to  pre-emption  as  a  shareholder  in  such  village. 
Phulman  Rai  v  Dani  Kuari  I.  L.  R.  1  All.  452 


39. 


Joinder  of  plaint- 


iffs one  of  whom  has  no  right  to  sue  for  pre-emp- 
tion— Ame7id7nent  of  plaint.  The  plaintiffs  in  a 
suit  to  enforce  a  right  of  pre-emption  based  on  the 
wajib-ul-urz  of  a  village,  which  gave  the  right  to 
"  co-sharers,"  alleged  themselves  to  be  jointly  in- 
terested in  the  village,  and  in  their  plaint  claimed 
relief  jointly.  One  of  the  two  plaintiffs  was  the 
widow  of  a  co-sharer  in  the  village,  who,  at  the  time 
of  his  death,  was  a  member  of  a  joint  Hindu  family. 
Held,  that,  inasmuch  as  the  widow  had  only  a  right 
of  maintenance  out  of  the  estate  of  her  husband,  she 
was  not  a  co-sharer  in  the  village,  and  therefore  had 
no  right  to  claim  pre-emption.  Karan  Singh  v. 
Muhammad  Ismail  Khan    .     I.  L  R.  7  All.  860 


40. 


Possession     of 


share  of  village  in  lieu  of  maintenance — Right  of 
pre-emption.  Possession  for  life  by  a  Hindu  widow 
of  a  share  of  a  village  in  lieu  of  maintenance  under 
a  decree  of  Court  does  not  give  her  such  an  interest 
in  the  share  as  to  entitle  her  to  enforce  the  right  of 
pre-emption  on  the  sale  of  another  share  of  the 
village.     DiLA  Kuari  v.  Jagar  Nath  Kuari 

I.  li.  R.  6  All.  17 


41. 


Purchaser  of  share  subse- 


quent  to  sale — Wajib-ul-urz — Purchaser's  right 
of  pre-emption.  Where  there  is  a  right  of  pre- 
emption under  the  wajib-ul-urz,  which  a  shareholder 
could  claim  and  enforce  in  respect  of  a  sale  of  pro- 
perty, a  person  purchasing  the  said  shareholder's  in- 
terest in  the  village  subsequently  to  the  sale  cannot 
claim  and  enforce  pre-empt  on  as  his  vendor  might 
have  done.     Shed  Narain  v.  Hira 

I.  li.  R.  7  All.  535 

42.         Reservation  of  interest  by 

father  on  partition — Right  of  son  to  pre-emp- 
tion. Where  a  Hindu  father  made  a  partition  of  his 
property  among  his  sons,  reserving  to  himself  an  in- 
terest  in  one  village,  which  upon  his  death  was  to  be 
divided  among  his  sons  : — Held,  that  during  the 
father's  lifetime  no  son  could  claim  a  right  of 
pre-emption  in  respect  of  the  village  so  reserved  by 
the  father.  Ram  Adheen  Pandey  v.  Goordial 
Pandey    .         .         .         .  2  N.  W.  434 


43. 


Right  of    pre-emption  re- 


served in  family  partition  deed — Covenanthy 
guardian  of  infant  co-parcener — Notice  of  covenant 
— Construct  ire  notice — Transfer  of  Property  Act, 
s.  3 — Tender  of  purchase-money.     The  plaintiff  and 
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his  step-mother,  as  guardian  of  her  son,  defendant 
No.  1,  then  an  infant,  made  a  division  of  the  family 
property  under  a  deed  of  partition  by  which  (infer 
alia)  a  house  was  divided  :  the  deed  contained  a 
covenant  that  if  either  co-parcencr  should  desire  to 
sell  his  share  of  the  house,  the  other  should  have  the 
right  of  pre-emption.  Defendant  No.  1,  ^dthout  the 
knowledge  of  the  plaintiS,  sold  his  share  of  the  house 
to  defendant  Xo.  3  for  R130  under  a  sale-deed 
which  referred  to  the  deed  of  partition.  The  plaint- 
iff now  sued  to  enforce  his  right  of  pre-emption, 
and  in  the  course  of  the  suit  ordered  to  pay  R130. 
Held,  (i)  that  the  purchaser  had  constructive  notice 
of  the  covenant  in  the  deed  of  partition ;  (i  )  that 
the  covenant  was  not  invalid,  and  that  it  was  un- 
necessary for  the  plaintiff  to  prove  tender  by  him 
of  the  purchase-monev  before  suit.  Rajakam  v. 
Keishxasami   .         .  '         I.  L.  R.  16  Mad.  301 


44. 


Transfer  to  plaintifl:  pre- 


46. 


Sale    to    a  co-sharer    and 


stranger — Specification  of  interest  sold  to  stran- 
ger and  price — Bight  of  pre-emption  of  vendee 
co-sharer.  The  principle  of  denying  the  right  of 
pre-emption,  except  as  to  the  whole  of  the  property 
sold,  is  that  by  breaking  up  the  bargain  the  pre- 
emptor  would  be  at  liberty  to  take  the  best  portion  of 
the  property  and  leave  the  worst  part  of  it  with  the 
rendee.  The  rule  applies  only  to  those  transac- 
tions which,  while  contained  in  one  deed,  cannot  be 
broken  up  or  separated.  It  should  be  limited  to 
such  transactions,  and  the  reason  of  it  does  not 
exist  where  the  shares  sold  are  separately  specified, 
and  the  sale  to  the  stranger  is  distinct  and  divisible, 
though  contained  in  the  same  deed  as  the  sale  to  the 
co-sharers.  The  ratio  decidendi  of  Bhagwani  Prasad 
V.  Damru.  I.  L.  B.  o  All.  197,  explained.  Sheodyal 
Bam  V.  Bhyro  Bam,  N.-W.  P.  S.  D.  A.  ilS60\ 
p.  53,  distinguished.  Guneshee  Lai  v.  Ziaraut  Ali, 
2  N.  W.  -343,  and  Manna  Singh  v.  Bamadhin 
Singh,  I.  L.  B.  4  All.  2-52,  dissented  from.  A  co- 
sharer  in  a  village  conveyed  by  deed  of  sale  certain 
land  to  four  persons,  three  of  whom  were  co-sharers 
in  the  same  patni  as  the  vendor.  The  deed  contain- 
ed a  specification  of  the  interests  purchased  and  the 


emptor  after  sale — Hindu  tcidow  in  pas-session 
for  icidou's  e't-ite.  Held,  that  the  daughter  of  a 
Hindu  widow  to  whom  the  widow  had  relinquished 
a  share  in  a  village,  of  which  share  she  was  in  pos- 
session for  a  widow's  life  estate,  was  entitled  to  pre- 
emption in  respect  of  a  sale  which  had  taken  place  in 
the  village  prior  to  the  relinquishment  made  to  her 
by  her  mother.  Sheo  Xarain  v.  Hira,  I.  L.  B.  7  All. 
■:3o,  distinguished.  Muhammad  Yrsrr  Ali  Khax 
V.  Dal  Kuak  .         .  .    I.  L.  R.  20  All.  148 

45.  Mortgage — Covfnant    to    give 

mortgagee  preferential  right  to  pre-emption.  An 
agreement  by  the  mortgagor  to  give  the  mortgagee  a 
preference  of  pre-emption  in  CAse  of  sale  is  not  con- 
trary to  public  policy,  and  may  be  enforced  against 
a  purchaser  \^ith  notice  of  the  covenant.  Haris 
Paik  r.  .Jahuruddi  Gazi       .        2  C.  "W.  N.  575 
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considerations  paid  by  the  co-sharers  and  the 
stranger  vendees  respectively.  In  a  suit  for  pre- 
emption by  certain  co-sharers  of  the  same  patti  as 
the  vendor,  the  lower  Appellate  Court  held  that, 
although  the  co-sharers-vendees  had  a  pre-emptive 
right  of  the  same  degree  as  the  plaintiffs,  neverthe- 
le^  they,  having  joined  a  stranger  with  them  in 
purchasing  the  property,  had  forfeited  their  right, 
and  could  not  resist  the  claim  even  in  respect  cf 
such  p  .rtion-.  as  they  had  purcbaaed  under  the  sale- 
deed.  Held,  that  this  view  was  erroneous,  and  that, 
inasmuch  as  the  deed  of  sale  contained  an  exact 
specification  of  the  shares  purchased  by  the  co- 
sharers-vendee^,  who  had  an  equal  right  of  purchase 
to  that  of  the  plaintiffs  in  respect  of  such  shares, 
and  as  the  shares  purchased  and  the  consideration 
paid  by  the  stranger  vendee  were  also  exactly  speci- 
fied, the  lower  Court  should  not  have  decreed  the 
claim  for  pre-emption  as  to  that  portion  of  the 
property  which  had  been  purchased  by  the  co- 
sharers.     Sheobhaeos  Rai  r.  .JL\rH  Rai 

I.  L.  R.  8  All.  462 


47. 


Effect 


of  co- 
sharer  vendee  joining  icith  hirn-seJf  in  his  purchase 
a  stranger.  When,  in  the  purchase  of  immoveable 
property  in  respect  of  which  a  right  of  pre-emption 
exists,  a  vendee,  being  a  person  entitled  to  purchase, 
joins  with  himself  in  the  purchase  a  stranger,  then, 
in  the  event  of  a  suit  for  pre-emption  being  brought, 
if  the  interest  of  the  co-sharer  vendee  can  be  separa- 
ted from  the  interest  of  the  stranger  vendee,  the 
plaintiff  pre-emptor  can  succeed  or  ly  as  again- 1  the 
stranger,  the  rights  of  the  co-sharer  vendee  being 
equal  or  preferential  to  those  of  the  pre-emptor.  If, 
however,  the  interest  <'f  the  co-srarer  vei  dee. cannot 
be  separated  from  the  interest  of  the  stranger  vend- 
ee, the  plaintiff  pre-emptor  can  succeed  as  against 
both.  Sheobharaos  Bat  v.  .Jiach  Bai,  I.  L.  B.^S  All. 
462,  approved.  Sheo  Dyal  Bam  v.  Bhyroo  Bam,  S.D. 
A.  X.-W.  (1^60),  .53  ;  Guneshee  Lai  v.  Zaraut  Ali,  2 
X.  W.  ■?43  ;  and  Manna  Singh  v.  Bamadhin  Singh, 
I.  L.  B.  4  All.  252,  referred  to.  Ram  Xath"^  v. 
Badei  Xabaix   .         .         .   I.  L.  R.  19  AIL  148 

See  MrsHTAQ  Akmad  r.  Amjad  Ali 

I.  li.  R.  19  Ail.  311 

Bhupal  Sixgh  r.  Mohax  Srs'GH 

I.  L.  R.  19  All.  324 


48. 


Time    from  which    right 


takes  eflect — Profi.ts  of  property  accruing  betiveen 
purchase  and  transfer  to  fre-emptor.  B  purchased 
a  share  in  a  mehal  on  the  3rd  .January  18S0  fPous 
1287  Fasli).  A  sued  B  and  the  vendor  to  enforce  his 
right  of  pre-emption,  and  on  the  24th  March  1882 
(Chait  12S9  Fasli)  obtainetl  a  final  decree  enforcing 
the  right.  Subsequently  B,  as  a  co-sharer  in  the 
mehal  during  128S  Fasli,  claimed  from  A,  as  lambar- 
dar  of  the  mehal,  the  profits  of  the  share  for  1288 
Fa-li.  Held,  that  the  pre-emptive  right  which  was 
declared  in  the  suit  instituted  by  A,  when  it  was 
c  nee  established,  existed,  and  must  be  presumed  to 
have  taken  effect  on  the  date  when  the  subsequently^ 
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awarded  sale  to  B  took  place,  and  therefore  ther 
was  no  period  of  time  during  which  B  was  properly 
in  possession  of  the  share  and  entitled  to  profits  from 
A  in  his  character  of  lambardar,  but  A  must  be  pre- 
sumed to  have  been  in  possession  and  entitled  to  the 
profits  from  the  date  of  the  sale  to  B.  Ajudhia  v. 
Baldeo  Singh   .         .         .     I.  L.  P.  7  All.  674 


49. 


Rights  as  to  period  before 


transfer — Interest.  Although  a  successful  pre- 
emptor  becomes  substituted  for  the  original  trans- 
feree, and  thus  becomes  entitled  to  the  benefits  of  the 
transfer,  those  benefits  cannot  be  claimed  by  him  for 
any  period  antecedent  to  such  substitution  itself, 
and  a  pre-emptor,  before  his  pre-emption  is  actually 
enforced,  possesses  no  such  right  in  the  subject  of 
pre-emption  as  would  entitle  him  to  any  benefits 
arising  out  of  the  property  which  he  is  entitled  to 
take,  but  has  not  yet  taken.  The  original  vendee 
cannot,  whilst  he  is  in  possessi  on,  be  regarded  as  a 
trespasser,  who  would  na^e  no  right  to  enjoy  the 
usufruct  of  the  property  which  he  has  purchased. 
Uodan  Singh  v.  Munert  Khan,  2  Sel.  Rep.  85,  dis- 
sented from.  Manik  Chanel  v.  Rameshur  Rae,  N.- 
W.  P.  S.  D.  A.  (1S66)  Vol.  II,  p.  171 ;  Buldeo  Persad 
V.  Mohun,  Agra  Rev.  30  ;  and  Ajudhia  v.  Baldeo 
Singh,  I.  L.  R.  7  All.  674.  followed.  Deo  Dat  v. 
Ram  Autab  .      .         .         .  I.  L.  R.  8  All.  502 


50. 


-Claim  based  upon  custom — 


Evidence  afforded  hy  obsolete  wajih-ul-arz — Rules 
of  the  Board  of  Revenue  for  the  settlement  of  the 
Gorakhpur  and  Basti  districts  {B.  E.  C.  S — 1,  s.  3S). 
The  plaintiffs  brought  their  suit  in  1890  to  pre- 
empt certain  property  situated  in  the  Gorakh- 
pur district.  Their  claim  was  based  upon  two 
grounds  :  one,  an  alleged  contract  said  to  be  recorded 
in  and  proved  by  a  wajib-ul-arz  of  1860  relating  to 
the  village  in  questi  n  ;  and  the  other,  a  custom  of 
pre-emption  alleged  to  be  existing  in  the  village. 
The  period  during  which  the  wajib-ul-arz  of  1860 
was  in  force  expired  prior  to  the  sale  which  gave  rise 
to  the  right  of  pre-emption  sought  to  be  enforced. 
Subsequently  to  the  expiration  of  that  wajib-ul-arz 
certain  rules  had  been  framed,  with  reference  to  the 
settlement  of  the  Gorakhpur  and  Basti  districts,  the 
material  portions  of  which,  for  the  purposes  of  the 
present  case,  were  as  follows  :  "  A  memorandum  of 
the  village  customs  will  be  appended  to  each  khewat 
by  the  Assistant  Settlement  Officer,  when  he  veri- 
fies the  jamabandi,  and  it  \\ill  take  the  place  of  the 
document  hitherto  known  as  the  wajib-ul-arz " 
.  .  "  In  regard  to  any  custom  or  constitution 
peculiar  to  the  mehal,  the  following  matters  should 
be  noticed  [class  {d),  s.  25]  :  (a)  Pre-emption  (as 
regards  mehals  which  belong  to  other  than  Mahome- 
dan  proprietors)  when  the  proprietors  expressly 
demand  that  it  may  be  noted  and  proved  conclu- 
sively that  the  custom  exists."  At  the  new  settle- 
ment made  in  accordance  with  these  rules,  no  men- 
tion of  the  right  of  pre-emption,  as  obtaining  in  the 
raehal  in  q\iestion,  was  recorded.  Upon  these  facts 
it  was  held  by  Edge,  C.J.,  and  Burkitt,  J.,  that 
having  regard  to  the  rules  above-mentioned  framed 
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by  the  Board  of  Revenue  for  the  settlement  of  the 
Gorakhpur  and  Basti  districts,  the  mere  absence 
of  any  mention  of  the  right  of  pre-emption  in  the 
new  memorandum  of  village  customs  was  in  itself 
no  evidence  that  the  custom  of  pre-emption  had 
ceased  to  exist,  and  that  the  wajib-ul-arz  of  1860 
might  be  used  as  evidence  of  the  existence  of  such  a 
custom.  Per  Airman,  J. — The  absence  from  the 
new  memorandum  of  village  customs  of  any  mention 
of  the  existence  of  a  right  of  pre-emption  was  a  cir- 
cumstance which  the  Court  would  be  entitled  to 
take  into  consideration  in  any  conflict  of  evidence 
as  to  whether  or  not  the  custom  of  pre-emption 
did  exist.       Sadhu  Sahu  v.  Raja  Ram 

I.  L.  R.  16  All.  40 


51. 


Wajib-ul-arz — Custom — 


Mahomedan  Law — Immediate  and  confirmatory 
demands.  The  wajib-ul-arz  of  a  village  gave  a  right 
of  pre-emption  "  according  to  the  usage  of  the 
country."  In  a  suit  for  pre-emption,  there  was  no 
evidence  to  show  what  in  fact  was  the  usage  prevail- 
ing in  the  districts  in  regard  to  pre-emption.  There 
was  no  evidence  that  the  plaintiff  had  satisfied  the 
requirenents  of  the  Mahomedan  law  as  to  immediate 
and  confirmatory  demands,  or  that  there  was  any 
custom  which  absolved  him  from  compliance  with 
those  requirements,  or  that  he  was  at  anv  time 
willing  to  pay  the  actual  contract  price.  Held,  that, 
in  the  absence  of  evidence  of  any  special  custom 
different  from  or  not  co-extensive  with  the  Maho- 
medan law  of  pre-emption,  that  law  must  be  applied 
to  the  case,  and  that,  under  the  circumstances  above 
stated,  the  suit  failed,  and  must  be  dismissed. 
Fakir  Rawot  v.  Imambakhsh,  B.  L.  R.  Sup.  Vol.  35  ; 
Choudhry  Brij  Lull  v.  Goor  Sahai,  Agra  F.  B. 
12S  ;  RndJui  Kuarv.  Ilira  Lai,  7  N.-W.  i,  referred 
to.     Ram  Prasad  r.  Abdul  Karim 

I.  L.  R.  9  All.  513 

52. Pre-emptor      out 

of  possession  of  his  share — His  own  share  lost  by 
him  pending  appeal.  The  plaintiff  instituted  this 
suit  to  enforce  her  right  of  pre-emption  in  respect  of 
a  share  in  a  village  of  which  she  alleged  she  was  a  co- 
sharer  with  the  vendors.  The  defendants  to  the  suit 
were  the  vendors,  the  vendees,  and  others  who  were 
rival  claimants  for  pre-emption  in  the  share  sold. 
The  rival  pre-emptors  alone  defended  the  action  on 
the  ground  among  others  that  plaintiff  was  not  in 
possession  of  her  own  share  in  the  village  out  of 
which  she  alleged  that  her  right  to  claim  pre-emp- 
tion arose.  The  Court  of  first  instance  dismissed 
her  suit.  On  appeal,  the  District  Judge  in  effect  dis- 
missed her  clai  m  as  against  the  defendants  who  were 
tlie  rival  pre-emptors,  but  gave  the  plaintiff  a  right 
to  obtain  the  share  if  the  other  pre-emptors  did  not 
avail  themselves  of  the  decree  which  they  had 
obtained  in  their  action.  On  the  12th  of  January 
1887  plaintiff's  second  appeal  was  admitted,  and 
on  the  20th  January  plaintiff's  share  in  the  village 
out  of  which  her  claim  to  pre-emption  in  respect 
of  the  share  sold  arose  was  sold  in  execution  of  a 
decree  in  another  suit.  Respondent  contended  that. 


t 
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as  since  the  appeal  the  share  out  of  which  plaintifiE 
alleged  that  her  right  arose  was  sold,  she  could  not 
get  any  decree  now  in  her  favour.  Held,  that  this 
Court  as  a  Court  of  appeal  has  only  got  to  see  what 
was  the  decree  which  the  Court  of  first  instance 
should  have  passed. and  if  the  Court  of  first  instante 
had  wrongly  dismissed  the  claim,  the  plaintiff 
cannot  be  prejudiced  by  her  share  having  been 
subsequently  sold  in  execution  in  another  suit ; 
such  a  sale  could  not  have  affected  her  right  to 
maintain  the  decree,  if  he  had  obtained  a  decree  in 
her  favour  in  the  Court  of  first  instance,  either  on 
review  or  on  appeal,  nor  could  it  have  been  made  the 
ground  of  appeal.  Further,  plaintiff  being  out  of 
possession  of  her  share  at  the  time  she  instituted  the 
suit  for  pre-emption  was  immaterial,  the  Court 
should  have  ascertained  whether  the  plaintiff  was 
at  the  date  of  suit  entitled  in  law  to  the  share  out  of 
which  her  right  of  pre-emption  Mas  alleged  to  have 
arisen.  Held  by  Mahmood,  J.,  that  the  passage 
from  Hamilton's  Hedaya  by  Grady,  p.  562,  means 
that  in  the  pre-emptive  tenement  the  pre-emptor 
should  have  a  vested  owTiership  and  not  a  mere 
expectancy  of  inheritance  or  a  reversionary  or  any 
kind  of  contingent  right,  or  any  interest  falling  short 
of  full  ownership.     Sakixa  Bibi  f.  A>nR.\x 

L  L.  R.  10  AIL  472 


53. 


Plaintiff's  title  to 


sue  for  pre-emption  lost  after  suit,  but  before  decree 
— Dismissal  of  suit.  Where  a  plaintiff  who  had 
filed  a  suit  for  pre-emption,  based  on  the  provisions 
of  a  wajib-ul-arz  lost  during  the  pendency  of  the 
suit  the  right  to  pre-empt  by  reason  of  the  mehaJ  in 
which  both  projjerties  were  originally  comprised 
having  become  the  subject  of  a  perfect  partition,  it 
wa^  held  that  the  suit  for  pre-emption  should 
be  dismissed.  Sakina  Bibi  v.  Atniran,  I.  L.  R.  10 
All.  472,  distinguished.  Ram  Gopal  v.  Piari  L\l 
I.  L.  R.  21  All.  441 

54.  Mortgagee  by  conditional 

sale —Foreclosure— Reg.  XVII  of  ISOeSuit 
by  mortgagee  for  possession — Cotnpromise  and 
decree  thereon — Mortgagee  accepting  part  of  the 
property  in  suit — Suit  for  pre-emption — Pre-emptor 
not  asserting  or  proving  mlidity  of  foreclosure  proceed- 
ings— Pre-emptor's  title  referred  to  date  of  compro- 
mise and  decree — Purcha-sc-mone>/.  The  mortgacree 
under  a  deed  of  conditional  sale  executed  in  1878 
took  foreclosure  proceedings  under  Regulation 
XVII  of  1806,  and  the  year  of  grace  having  expired , 
a  foreclosure-proceeding  was  recorded  on  the  18th 
September  1882,  declaring  the  mortgage  to  have  been 
foreclosed.  In  August  1885  the  mortgagee  insti- 
tuted a  suit  for  possession  of  the  mortgaged  pro- 
perty. On  the  19th  September  1885,  the  suit  was 
compromised,  the  mortgagee  accepting  a  part  of  the 
mortgaged  property,  and  relinquishing  the  remain- 
der. A  decree  was  passed  in  the  terms^of  the  com- 
promise. Subsequently  a  suit  for  pre-emption  was 
brought  against  the  mortgagor  and  mortgagee  to 
enforce  pre-emption  in  respect  of  the  alienation. 
The  plaintiff  claimed  to  pre-empt  the  whole  of  the 
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property  to  which  the  deed  of  1878  related,  including 
the  porti'n  relinquished  by  the  car.ditional  vendee 
under  the  compromise  and  de  ree  nf  the  19th 
September  1885.  Held  that,  although  upon  the 
expiration  of  the  year  of  grace,  the  ownership  of 
mortgaged  property  vested  in  a  conditional  vendee, 
even  though  he  might  not  have  obtained  a  decree 
establishing  or  declaring  his  right,  and  the  r  c:ht  of 
pre-emption  accrued  on  the  date  when  the  condi- 
tional sale  thus  became  absolute,  yet  foreclosure 
proceedings  under  the  Regulation,  being  of  a  purely 
ministerial  character,  were  not  conclusive  or  even 
prima  facie  evidence  in  a  subsequent  litigation 
against  the  conditional  vendor  that  a  valid  fore- 
closure had  been  duly  effected  ;  that  strict  obsei-v- 
ance  of  the  requirements  of  the  Regulation  were 
conditions  precedent  to  the  right  of  foreclosure  ; 
and  that,  in  the  present  case,  as  the  plaintiff  had  not 
asserted  or  attempted  to  prove  that  all  those  require- 
ments had  been  fulfilled  so  as  to  result  in  an  actual 
foreclosure  and  consequent  accrual  of  pre-emption  at 
the  end  of  the  year  of  grace,  no  foreclosure  was  shown 
to  have  taken  place  prior  to  the  compromise  of  the 
19th  September  1885,  and  the  plaintiff's  right  of 
pre-emption  accrued  on  and  must  be  referred  to  that 
date,  and  consequently  extended  only  to  the  pro- 
perty to  which  the  compromise  related,  and  the 
price  payable  by  the  plaintiff  was  the  amount 
specified  in  the  compromise.  Bhadu  Mahomed  v. 
Radha  Churn  Bolia,  4  B.  L.  R.  A.  C.  219  ;  Sheodeen 
\.SooI:it,S.D.A.  N.  W.  (1S64)  624;  and  Taurak- 
kul  Rai  V.  Larhman  Rai,  I.  L.  R.  6  All.  344,  distin- 
guished. Xorender  Narain  Singh  v.  Dwarka  Lai 
Mundur,  L.  R.  3  I.  A.  IS  ;  Madho  Prashad  v. 
Gajadhar,  L.  R.  11  I.  A.  1S6  ;  Sitla  Bakhsh  v. 
Lalta  Prasad,  I.  L.  R.  8  All.  3SS  :  and  Jagnt  Singh 
V.  Ram  Bakhsh.  All.  Weekly  Sates  (1SS7)  233,  refer- 
red to.     Ajaib  Nath  v.  Matht-ba  Prasad 

I.  L.  R.  11  All.  164 


55. 


Right  among  co-sharers  of 


thoks — Village  divided  into  several  mahals — 
Rights  of  pre-emption  given  to  co-sharers  in  the 
village — The  uajib-ul-arz  of  a  village  gave  a  right  of 
pre-emption  to  share-holders  in  a  palti,  then  to  those 
in  a  mahal  and  lastly  to  those  in  a  village.  The 
village  was  divided  into  several  thok".  One  of  the 
thoks.  viz..  .laraoli.  was  subsequently  sub-divided 
into  several  mahals  and  under  the  rew  arrangement 
the  thnks  were  done  away  with.  A  share  was  sold  in 
the  thok  so  sub-divided  and  was  purchased  by  a  co- 
sharer  in  one  of  the  old  thoks.  A  co-sharer  in  one 
of  the  mahals  of  thok  Jaraoli  sued  for  pre-emption. 
Held,  that  the  vendee  being  a  co-sharer  in  the 
village,  the  plaintiff  had  no  preferential  right  of  pre- 
emption inasmuch  as  the  old  pattis  and  thoks  had 
l)een  done  away  with.  Dalganjam  Singh  v.  Kalka 
Singh,  I.  L.  R' 22  All.  1,  distinguished.  Daria  v. 
Harkhial  (1909)  .         .        I.  L.  R.  31  Ail,  274 

56.  Grove    land — Wajib-ul-arz — 

Cosharer — Owner  of  plot  of  grove  land.  Held,  that 
a  person  who  buys  a  plot  of  grove  land  in  a  villat^e 
does  not  thereby  become  a  co-sharer  in  the  village 
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so  as  to  entitle  him  to  enforce  a  right  of  pre-emption 
under  a  wajib-ul-arz,  which  confers  such  right  upon 
co-sharers.  Dakhni  Din  v.  Eahimun-nissa,  1.  L.  B. 
i')  All.  412,  and  Ali  Husain  Khaii  v.  Tasaddiiq 
Husain  Khan,  1.  L.  B.  2S  All.  124,  referred  to. 
Muhammad  Ali  v.   Hukam  Kuiswar  (1905) 

I.  L.  R.  28  All.  246 


57. 


Assignment  of  mortgagee's 


rights — Wajib-ul-arz — Assignment  of  mortgagee's 
rights  by  mortgagee  in  possession — Sale  to  stranger 
who  before  suit  brought,  becomes  a  co-sharer.  Held, 
that  the  assignment  of  mortgagee  rights  in  a  share  in 
a  village,  by  a  co-sharer  mortgagee  in  possession  to  a 
stranger,  is  not  a  transfer  of  any  part  of  the  mortga- 
gee's "  huqqiyat  "  in  the  village,  and  will  not  give 
rise  to  any  right  of  the  nature  of  pre-emption  in  the 
absence  of  express  provisions  relative  to  mortgagees 
in  the  village  wajib-td-arz.  Nand  Lai  v.  Bansi, 
I.  L.  B.  20  All.  19,  referred  to.  Held,  also,  that, 
if  a  stranger  purchases  a  share  in  a  village  in 
respect  of  which  a  right  of  pre-emption  subsists  in 
favour  of  co-sharers,  but,  subsequently  to  such  pur- 
chase, and  before  any  suit  for  pre-emption  is  brought 
in  respect  of  such  share,  becomes  himself,  apart 
altogether  from  the  purchase  in  dispute,  a  co-sharer 
in  the  village,  he  cannot  be  ousted  by  any  co-sharer, 
not  having  superior  pre-emptive  riahts  to  himself. 
Serh  Mai  v.  HuJcam  Singh,  I.  L.  ^B.  20  All.  100, 
followed.  Bam  Gopal  v.  Piari  Lai,  I.  L.  B.  21 
All.  441,  referred  to.  Bhagwan  Das  v.  Mohan 
Lal  (1903)     .         .         .         I.  li.  B.  25  All.  421 

58. Customary  law  of  Hindus 

in  Behar — Pre-emption — Claim  by  a  non-resident 
— Validily — Sham  sale — Bight  of  suit.  Although 
there  may  be  a  custom  of  pre-emption  amongst 
the  Hindus  of  Behar,  it  cannot  be  availed  of  by 
persons,  who  are  neither  natives  of,  nor  domi- 
ciled in.  the  district,  in  which  the  property  is  situate. 
A  native  of  Balia  in  the  North-Western  Provinces 
cannot  claim  the  right  of  pre-emption  in  respect  of 
properties  situate  in  the  district  of  Chapra.  Where 
the  sale  is  not  a  bon^l  fide  one,  but  a  sham  transac- 
tion, no  right  of  pre-emption  arises.  Paesasth 
Nath  Tewari  v.  Dhanai  Ojha  axd  Dewaki- 
KUXDAN  MissER  (1905)  .  .  9  C.  W.  N.  874 
59. Concurrent  suits  for  pre- 
emption brought  by  co-sharers  having 
equal  rights — Form  of  decree.  Where,  pending 
a  suit  brought  by  one  co-sharer  for  pre-emption, 
another  co-sharer,  having  equal  rights  with  the 
first,  filed  a  similar  suit  for  pre-emption  of  the  same 
sale,  it  was  held,  that  the  second  plaintiff  was 
entitled  to  a  decree  for  pre-emption  in  respect 
of  one-half  of  the  property  sold.  Jai  Bam  v. 
Mahahir  Bai,  I.  L.  B.  7  All.  720,  followed.  Man 
Khan  v.  21amur  Khan,  All.  Weekly  Notes  {1SS6) 
56,  distinguished.  Salig  Ram  v.  Kali  Shaxkar 
(1905)       ^         .         .         .     I.  li.  R.  27  All.  465 

60.  Ceremonies — Mahomedun  law 

— Talabi-ishtishhad — Beference  to  the  previous 
talab-i-mawasihat  necessary.  When  in  asserting  a 
claim  for  pre-emption  under  the  Mahomedan    law    | 
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the  making  of  the  talab-i-ishtishhad  is  required,  it  is 
absolutely  necessary  that  at  the  time  of  making  this 
demand  reference  should  be  made  to  the  fact  of  the 
talab-i-maivasihat  having  been  previously  made 
and  this  necessity  is  not  removed  by  the  fact  that 
the  witnesses  to  both  demands  are  the  same. 
Abid  Husain  v.  Bashir  Ahmad,  I.  L.  B.  20  All.  499, 
and  Bujjiib  Ali  Chopedar  v.  Chundi  Churn  Bh^dra, 
I.  L.  B.  17  Calc.  543,  followed.  Chotu  v.  Husain 
Bakhsh,  All.  Weekly  Notes  (75.9-3)  2 W,  referred  to. 
Sahibzadi  v.  Alahidiya,  All.  Weekly  Notes  [1902)  147, 
and  Nundo  Persad  Thakur  v.  Gopal  Thakur,  I.  L.  B. 
10  Calc.  1008,  dissented  from.  Mubarak  Husaix 
V.  Kaxiz  Baxoo  (1905)      .      I.  L.  R.  27  All.  160 


61. 


Insolvency — Befusal    to    pur- 


chase— Civil  Procedure  Code,  ss.  351  and  352 — 
Private  sale  by  Collector  in  pursuance  of  orders  of 
Civil  Court  exercising  jurisdiction  in  insolvency. 
In  order  to  debar  a  party  entitled  to  pre-empt  a  sale 
from  exercising  his  right  an  opportunity  to  purchase 
must  be  given  when  a  definite  agreement  to  purchase 
at  a  fixed  price  has  been  entered  into  with  a  stranger. 
It  is  not  enough  to  offer  property  to  a  person 
entitled  to  pre-empt  before  an  agreement  to  purchase 
has  been  entered  into.  Where  in  pursuance  of  orders 
passed  by  the  Civil  Court  in  the  exercise  of  insolvency 
jurisdiction  certain  revenue-paying  property  of  the 
insolvent  was  sold  by  the  Collector,  but  by  private 
contract  and  not  at  public  auction,  it  was  held,  that 
such  a  sale  did  not  oust  the  pre-emptive  rights  of 
such  persons  as  were  otherwise  entitled  to  claim  pre- 
emption. Baij  Nath  v.  Sital  Singh,  I.  L.  B.  13  All. 
224.  referred  to.  Kanhai  Lal  v.  Kalka  Prasad 
(1905).         .  .         .     I.  L.  R.  27  All.  670 


62. 


Mahomedan    law — Shafi-i- 


khalit — Easement — Owner  of  dominant  tenement. 
Under  the  Mahomedan  law  of  pre-emption  the 
owner  of  the  dominant  tenement  has  in  respect 
of  a  sale  of  the  servient  tenement  a  right  of  pre- 
emption as  a  shafi-i-khalit,  which  is  preferable  to 
the  right  of  one,  who  is  merely  a  neighbour  as  re- 
gards the  property  sold.  Shaikh  Karim  Buksh  v. 
Kamr-ud-din,  All.  H.  C.  {1874)  377,  and  Chand 
Khan  v.  Niamat  Khan,  3  B.  L.  B.  A.  C.  296,  referred 
to.     Karim  v.  Priyo  Lal  Bose  (1905) 

I.  L.  R.  28  AIL  127 


63. 


Two  successive  purchases 


by  same  vendee — Claim  to  be  a  co-sharer  at  date 
of  suit  on  first  purchase  in  virtue  of  the  second 
purchase.  Where  in  a  suit  for  pre-emption,  it 
appeared  that  the  vendee  had,  prior  to  the  date  of 
the  suit,  made  a  second  purchase  in  regard  to 
which  no  suit  had  been  filed  prior  to  the  date  of  the 
institution  of  the  suit  in  regard  to  the  first  pur- 
chase, but  limitation  had  not  expired  in  regard  to 
the  second  purchase  : — Held,  that  the  vendee  could 
not  be  considered  by  virtue  of  his  second  purchase 
to  have  been  a  co-sharer  at  the  date,  of  the  institu- 
tion of  the  suit  on  the  first  purchase.  BJmgwan 
Das  V.  Mohan  Lal,  I.  L.  B.  25  All.  421,  distinguished. 
Kaleshar  Rax  v.  Nabiban  Bibi  (1906) 

I.  L.  R.  28  All.  642 
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64. 


Under-proprietor — Act  X  Till 

of  1876  {Oudh  Laws  Ad),  Part  III,  Chapter 
II — "  Member  of  the  village  community  " — Right  of 
under-proprietor  to  pre-empt  a  mahal  sold  by  a  pro- 
prietor. Held,  that,  under  cl.  3  of  s.  9  of  the  Oudh 
Laws  Act,  1876,  a  person  holding  an  under-proprie- 
tary interest  in  a  mahal  sold  by  the  Court  of  Wards, 
on  behalf  of  the  proprietor  of  the  mahal,  was  entitled 
to  pre-emption  in  respect  of  such  mahal  as  against 
the  vendor.     Dhig  Bijai  Sckgh  v.  Deputy  Commis- 

SIOXEE   OF  GOXDA   (F.B.    1902) 

I.  L.  E.  24  AIL  420 


65. 


Cause    of  action — Wajib-vl- 


arz — Acquisition  by  defendants  to  a  pre-emption  suit 
of  a  title  as  co-sharers — Suit  dismissed.  After  an 
alleged  cause  of  action  for  pre-emption  had  arisen, 
but  before  suit  brought,  the  defendants  vendees 
acquired  by  the  dismissal  of  another  suit  for  pre- 
emption brought  against  them  by  two  of  the 
plaintifEs  on  a  different  cause  of  action,  a  title  as  co- 
sharers  in  the  village,  in  which  the  property  sought 
to  be  pre-empted  lay.  Held,  that  the  title  so 
acquired  was  a  good  answer  to  the  subsequent  suit 
for  pre-emption.  The  principle  laid  down  in  Janki 
Prasad  v.  Ishar  Das,  I.  L.  R.  21  AU.  374,  and 
Ram  Gopal  v.  Piari  Lai,  I.  L.  R.  21  All.  441, 
applied.     Ram  Hit  Sixgh  v.  Sarais  Rai  (1904) 

I.  li.  E.  26  AIL  389 


66. 


Pre-emptive       rights      of 


manager  of  Hindu  temple— Wajib-ul-arz. 
Held,  that  the  manager  of  a  Hindu  temple,  who  as 
such  manager  holds  zamindari  property  on  behalf  of 
the  temple,  has  the  same  rights  of  pre-emption  (or 
pre-mortgage)  under  the  village  wajib-ul-arz  as 
any  other  zamindar  in  the  village  may  possess. 
Lekheaj  r.  GuEDAT  (1904)    L  L.  E.  26  All,  212 

67.  Taiab-i-mawasibat — Maho- 

rnedan  Law — Power  of  general  attorney  to  make  the 
talab-i-mawasibat — Pleadings — Practice.  Where  the 
plaintiff  in  a  pre-emption  suit  alleged  that  the  first 
demand  or  taluh-i-jnawasibat  was  made  for  him  by 
his  general  attorney  and  the  defendant  did  not  denv 
that  the  person  in  question  was  the  general  attomev 
of  the  plaintiff,  but  in  fact  no  nmkJUamama  or 
copy  of  it  was  filed,  the  original  being  filed  in 
another  appeal  then  pending  before  the  lower 
Appellate  Court.  Held,  that,  looking  to  the  plead- 
ings, the  lower  Appellate  Court,  if  it'had  any  doubt 
on  the  point,  should  either  have  examined  the  other 
record  or  at  least  have  given  the  plaintiff  an  oppor- 
tunity of  filing  the  ?« M/.^/arrKi«ia  or  a  copy.  Held, 
further,  that  the  first  demand  or  talab-i-mawasibat 
can  be  made  by  a  general  attorney.  Abadi  Begam 
V.  Inam  Begam',  I.  1.  R.  1  All.  521,  and  Hari  Har 
Dot  y.  Sheo  Prasad,  I.  L.  R.  7  All.  41,  followed. 
Ojheeoonissa  Begam  v.  Sheikh  Rustam  AU,  W.  R. 
1S64,  219,  referred  to.  Mr:s->-A  Keas"  r.  Chheda 
Singh  (1906)         .         .         I.  L.  E.  28  AU.  691 

68.  Owner    of    isolated    plots 

in  a  YiHsige— Wajib-ul-arz.  Held,  that  the  owner 
of  isolated  plots  of  land  in  a  village  is  a  co-sharer 

VOL.  IV. 


PEE-EMPTION— c<mf<f. 

2.  RIGHT  OF  PRE-EMPTION— concZ<f. 

in  the  village  and  may  as  such  possess  rights  of  pre- 
emption,  although  he  does  not  own  a  share  in 
the  zamindari  of  the  village  and  his  name  is  not 
recorded  in  the  khewat.  Safdat  AU  v.  Dast  Muham- 
mad, I.  L.  R.  12  All.  426,  and  Dakhni  Din  v.  Rahim- 
un-nissa,  I.  L.  R.  16  AU.  412,  followed.  Ali 
HcsAix  Khas  r.  Tasadduq  HrsArs-  Khax  (1905) 
I.  L.  E.  28  All.  124 


69. 


Contract      for    period    of 


settlement — Wajib-ul-arz — Efect  of  expiry  of 
period  of  settlement  pending  suit  for  pre-emption. 
Held,  that  in  the  case  of  a  suit  for  pre-emption  based 
upon  a  contract  embodied  in  the  wajib-ul-arz  the 
rights  of  the  plaintiff  remained  unaffected  by  the 
fact  that  the  period  of  the  current  settlement 
expired  during  the  pendencv  of  the  suit.  Janki 
Prosad  v.  Ishar  Das,  I.  L.  R' 21  All.  374,  and  Ram 
Gopal  V.  Piare  Lai,  I.  L.  R.  21  All.  441,  distinguished. 
Gopal  Prasad  v.  Bad al  Sixgh  ( 1908) 

I.  L.  R  31  All.  Ill 


70. 


Vendee  stranger  at  date  of 


sale — Subsequent  acquisition  of  share  by  vendee — 
Cause  of  action — Lis  pendens.  Where  a  suit  for 
pre-emption  was  dismissed  for  deficiency  of  court- 
fees  in  both  the  Courts  below,  which  decree  was 
subsequently  reversed  by  the  High  Court-  and  the 
case  remanded,  and  the  vendee  in  the  meantime 
acquired  the  status  of  a  co-sharer  : — Held,  that  the 
suit  could  not  be  dismissed,  the  pre-emptor  having 
been  entitled  to  a  decree  at  the  date  of  the  institu- 
tion of  the  suit.  Held,  further,  that  even  if  the 
date  of  decree  can  be  looked  to,  that  date  must  be 
the  date  on  which  the  decree  ought  to  have  been 
made  in  the  plaintiff's  favour  and  not  a  later  date. 
Rohan  Singh  v.  Bhan  Lal  (1909) 

I.  L.  E,  31  AU.  530 

3.  CONSTRUCTION  OF  WA-HB-UL-ARZ. 

1. Presumption  of  compliance 

•with  conditions  of  law — Intention    of  parties. 

Held,  that,  where  a  pre-emptive  claim  is  based  on 

the  wajib-ul-arz,  it  is  not  to  be  assumed  that  the 

claimant  of  pre-emption  complied  with  the  peculiar 

conditions  which,  under  the  Mahomedanlaw,  are 

essential  to  give  validity  to  such  a  claim,  unless 

!    expressly    provided    by  the  wajib-ul-arz,  and  the 

'    Court'  construing  such  contracts  ought  to  consider 

I    the    intention  of   the  parties  as  expressed  in  those 

I    contracts,    and    to    give    effect    to  them  without 

alteration  or  addition.     Chowdhry  Brij  Lall  v. 

I    Goob  Suhai     .   Agra.  F.  B.  128  :  Ed.  1874,  95 

I        2.  Custom — Mahomedan    law.     In 

I  a  suit  for  pre-emption  based  on  a  wajib-ul-arz  the 
i  material  words  of  the  wajib-ul-arz  under  the  head- 
incr  of  "  Custom  for  pre-emption  "  were  as  foUows  : 
"  At  the  time  a  proprietary  share  is  transferred  a 
right  of  purchase  will  vest,  first,  in  a  co-sharer  of 
the  same  family,  and  then  in  the  other  co-sharers 
of  the  village  in  preference  to  a  stranger,  provided 
that  the  same  price  is  paid  by  the  co-sharer  as  is 
offered  by  the  stranger.     Held,  that  these  words 

14  H 


(     9739     ) 


DIGEST  OF  CASES. 


(     9740     ) 


PRE-EMPTION— cowii. 

3.  CONSTRUCTION     OF       WAJIB-UL-ARZ— 

contd. 

■were  intended  to  define  a  special  custom  of  pre- 
emption, and  did  not  merely  mean  that  the  custom 
of  pre-emption  according  to  the  Mahomedan  law  was 
to  be  followed.  Bam  Prasad  v.  Abdul  Karim,  I.  L. 
R.  9  All.  513,  distinguished.  Jasoda  Nand  v. 
Kandhaiya  Lall    .  .     I.  Ii.  R.  13  All.  373 


3. 


"Wajib-ul-arz  not  signed  by 


lambardar  or  co-sharers.  Where  a  wajib-ul-arz 
was  not  signed  by  the  lambardar  or  by  any  of  the 
co-sharers  of  the  village  for  which  it  was  framed, 
but  was  found  to  have  been  in  existence  without 
having  been  questioned  by  any  of  the  parties  who 
might  have  been  affected  thereby  for  a  period  of 
some  thirteen  years  : — Held,  that  the  wajib-ul-arz 
might  be  taken  as  prima  facie  evidence  of  the 
custom  of  the  village  for  which  it  was  framed. 
The  said  wajib-ul-arz  contained  a  clause  relative  to 
pre-emptive  rights  to  the  following  effect  :  "  When 
any  muafidar  in  the  patti  desires  to  transfer  his 
share,  then  first  a  shareholder  in  the  patti  takes  it, 
and  if  he  does  not  take  it,  then  another  man  who 
desires  to  take  it  takes  it."  Held,  that  this  clause 
was  declaratory  of  the  village  custom,  and  that  it 
was  not  intended  thereby  to  adopt  the  Mahomedan 
law  of  pre-emption.  Rustom  Ali  Khan  v.  Abbasi 
Bbgam  .         .         .  I.  Ii.R.  13  Ali.407 

4. 


"  Brethren  " — Sharers  in  patti — 

Preferential  right.  Where  the  wajib-ul-arz  provided 
that  alienation  should  be  first  made  to  brethren 
of  common  ancestor,  and  then  to  the  other  sharers 
of  the  patti  : — Held,  that  the  brethren  in  whose 
favour  the  first  right  of  pre-emption  was  seured 
must  be  construed  to  be  brethren  who  were  sharers 
in  the  patti.     HuR  Sahai  v.  Jawala  .  2  Agra  31 


5. 


Bhai-band — Suit     to     enforce 


the  right  of  pre-emption — Non-joinder  of  vendor- 
Mortgage.  In  a  suit  for  pre-emption  it  was  ob- 
jected by  the  vendee  in  second  appeal  that  the  vend- 
or had  not  been  made  a  party.  Held,  that,  whether 
the  omission  to  make  the  vendor  a  party  in  a  suit  to 
enforce  the  right  of  pre-emption  renders  the  suit 
unmaintainable  or  not,  as  the  vendee  had  not  been 
prejudiced  by  such  omission  in  this  case,  the 
objection  taken  at  such  a  late  stage  of  the  case  could 
not  be  allowed.  Held,  also,  that  the  word  "  bhai- 
band  "  in  the  wajib-ul-arz  in  this  case  meant  the 
brotherhood  of  the  village,  and  not  merely  those 
persons  who  were  related  by  blood.  S.  A.  No.  1054 
of  1881  decided  the  1st  April  1882  referred  to.  Hira 
Lal  v.  Ramjas  .         .         .        I.  Ij.  R.  6  All.  57 

6. 


Shikmi  showkayan — Preference 

to  sharers  in  thoke — Sharers  in  village.  Held  by  a 
Full  Bench,  in  concurrence  with  the  lower  Court, 
that  the  proper  construction  of  the  words  "  shikmi 
showkayan  "  used  in  a  clause  of  the  administration 
paper  was  that  they  gave  a  preference  to  sharers  in 
the  thoke  over  those  who  were  merely  sharers  in 
the  village.     Jey  Mull  v.  Kesree 

Agra  F.  B.  171 :  Ed.  1874, 128 
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7.    ^ *•  InticiVLal"— Absolute  transfer — 

Conditional  sales  and  usufructuary  mortgagen — 
Alienation.  Held,  on  the  construction  of  a  wajib-ul- 
arz  that  the  word  "  intiqual  "  not  only  signifies  an 
absolute  transfer,  but  also  applies  to  conditional 
sales  and  usufructuary  mortgages.  Chuttur 
Mull  v.  Chuttur  Kishore  Lall    .     3  Agra  396 

8. Co-sharers — Members    of  joint 

Hindu  family.  The  members  of  a  joint  and  undi- 
vided Hindu  family,  other  than  that  member  who  is 
recorded  in  the  Collector's  book  as  a  sharer  in  the 
mehal,  are  "  co-sharers,"  for  the  purposes  of  pre- 
emption, in  the  sense  of  the  wajib-ul-arz.  Gan- 
DHARP  Singh  v.  Sahib  Singh  .  I.  Ij.  R.  7  All.  184 


9. 


"  Ek  jaddi."  The 


wajib-ul-arz  of  a  village  gave  a  right  of  pre- 
emption in  cases  of  sale  to  "  brothers,"  and  provided 
that,  on  refusal  by  a  "  brother  "  there  shouldfbe  a 
right  of  pre-emption  in  favour  of  co-sharers  in  the 
thoke  who  were  related  to  the  vendor  by  descent 
from  a  common  ancestor  (  "  hissadaran  ek  jaddi 
thoke  ").  It  was  also  provide  that,  in  the  event  of 
any  dispute  arising  as  to  price,  it  should  be  settled 
by  arbitration,  and  that,  "  if  the  co-sharers  do  not 
take  at  the  amount  fixed  by  the  arbitrators,  the  co- 
sharers  desiring  to  sell  might  make  the  transfer  to  a 
stranger.  Held,  that  co-sharers  who  were  not  of  com- 
mon descent  from  the  vendor  were  entitled  to  pre- 
emption after  own  brothers  and  co-sharers  ek  jaddi 
and  to  have  preference  over  strangers.  Guneshee 
Lal  V.  Zaraiit  Ali,  2  N.  W.  343,  followed.  Sabib 
Ali  v.  Yad  Ram    .         .  I.  L.  R.  9  All.  660 


10. 


Pattidars  " — "   Chakdars.'* 


Held,  that  the  t«rms  of  a  wajib-ul-arz  conferring  a 
right  of  pre-emption  upon  "  pattidars  "  did  not 
apply  to  a  chakdar  holding  a  share  in  the  same  chak 
as  the  vendor.     Balwant  Singh  v.  Subhan  Ali 

I.  Ii.  R.  10  All.  107 

11. "Karibi,"  meaning  of.    The 

word  "karibi"  used  by  itself  in  the  pre-emptive 
clause  of  a  wajib-ul-arz  to  indicate  shareholders 
"  near  "  to  the  vendor,  is  ambiguous  and  inadequate 
to  express  the  intentions  of  the  shareholders.  The 
pre-emptive  clause  in  the  wajib-ul-arz  of  a  village 
gave  a  right  of  pre-emption,  in  cases  of  sale  by 
shareholders,  first  to  "  bhai  hakiki  "  (own'brothers), 
next  to  "  karibi  "  (near),  and  next  to  co-sharers  in 
the  same  thoke  as  the  vendor.  Held,  that,  although 
the  word  "  karibi  "  must  be  read  in  connection  with 
the  preceding  word  "  bhai,"  the  words  "  bhai  kari- 
bi "  could  not  reasonably  be  confined  to  cousins, 
but  must  be  construed  as  meaning  "  bhai  buand  '* 
or  "  bhai  log,"  so  as  to  include  all  near  relatives, 
both  male  ajid  female.  Held,  also,  that  a  vendor's 
father's  brother's  widow,  holding  a  shai-e  in  the 
village  absolutely  and  as  heir  of  her  deceased  hus- 
band, was  entitled  to  pre-emption  in  preference  to 
the  vendees,  who  were  only  sharers  in  the  same  thoke 
as  the  vendor.     Khuman  Singh  v.  Hardai 

I.  Ii.  R.  11  AIL  41 
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12. Express  limitation  of  oper- 
ation of  wajib-ul-urz — Time  limited  by  agree- 
ment for  pre-emption.  When  by  the  express  terms 
•of  a  wdjib-ul-arz  its  operation  is  limited  to  the 
period  of  the  settlement,  a  right  of  pre-emption 
created  by  it  cannot  be  enforced  after  the  expiry  of 
that  period,  unless  a  provision  has  been  made  for 
that  purpose,  or  the  operation  of  the  wajib-ul-arz 
has  been  extended  by  the  agreement  of  the  parties. 

RUTTTTN  SlXGH  V.  OOMRAO  SlNGH       .       4  N.  W.  13 


13. 


Right   of      alienation — Ex' 
Held,  that  the  conditions  of  the 


press  conditions. 
■najib-ul-arz  do  in  no  way  confer  on  any  person 
xmder  disability  a  right  of  alienation  which  he  dees 
not  otherwise  enjoy.  Radhey  Paxdey  v.  Mrx- 
SABAM    .....  2  Agra  85 

14.  Condition      that 

sTiarer^s  consent  shall  he  obtained.  Held,  on  the 
construction  of  the  wajib-ul-arz,  that  the  condition 
stipulating  that  alienations  should  be  made  with  the 
consent  of  all  the  sharers,  did  not  stipulate  for  the 
existence  of  pre-emption,  and  that  the  claim  based 
on  that  was  untenable.  Ram  Pekshad  Sahoo  f. 
RuMZAKEE    ....  2  Agra  37 

Gayadees  v.  Ramsahai  .  2  Agra,  Pt.  II,  181 

BuBBoo  DooBEY  V.  IsHBEE   .         .    3  Agra  74 

15.  Eight    of    pre-emption  of 

co-sharer — Holder  of  resumed  muafi — N.-W.  P. 
Land  Revenue  Act  (XIX  of  1873),  s.  62— Rules  of 
the  Board  of  Revenue,  1878,  Department  I,  Rules 
30  and  51.  The  plaintiff,  a  co -sharer  in  the  village 
of  Deobarampur,  sued  for  pre-emption  of  certain 
land,  being  "  resumed  revenue-free  land  "  in  the 
village,  which  had  been  sold  to  a  stranger.  The 
clause  of  the  wajib-ul-arz  under  which  pre-emption 
was  claimed  was  as  follows  :  "  When  any  co-sharer 
(hissadar)  is  bent  upon  selling  or  mortgaging  his 
right  (haqqiyat),  then  first  that  co-sharer  who  is 
nearest  to  the  sharer  bent  on  transfer  can  take  it ; 
after  that  any  other  person  who  is  interested  (sharik) 
in  the  village  rank  by  rank  can  take  it.  If  no  person 
interested  in  the  village  takes  it,  then  a  stranger 
may  take  it.  Held,  that,  under  the  circumstances 
of  the  case,  the  plaintiff  had  no  right  of  pre-emption 
in  respect  of  the  land  claimed  by  him,  the  vendor 
not  being,  within  the  meaning  of  the  wajib-ul-arz,  a 
co-sharer  in  the  village  by  virtue  of  his  possession'of 
a  portion  of  the  resumed  muafi.  Kalliax  Mal  v. 
Madax  Mohax  .         .         .  L  Ij.  R.  17  AIL  447 

16. Procedure  of  co-sharer  who 

wishes  to  sell  share.  By  the  clause  in  a  wajib- 
ul-arz  which  related  to  pre-emption  it  was  provided 
as  follows  :  When  any  co-sharer  wishes  to  make  a 
sale  or  mortgage  of  his  share,  it  is  incumbent  on 
him  to  do  so,  first,  in  favour  of  a  near  co-sharer  • 
next,  in  favour  of  a  co-sharer  of  his  thoke  ;  and  last- 
ly, in  favour  of  a  co-sharer  of  another  thoke,  at  the 
rate  of  R  20  per  bigha  of  cultivated  land  and  Ro  per 
bigha  of  waste  land     If  none  of  these  take  it,  then 
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he  may  transfer  it  to  an  outsider.  If  any  co-sharer 
(i.e.,  any  co-sharer  who  wishes  to  sell  or  mortgage) 
fail  to  act  as  above  directed,  another  co-sharer  has 
the  right  of  enforcing  pre-emption  in  respect  of  the 
property.  If  the  term  of  the  mortgaged  share  of  any 
co-sharer  is  about  to  expire  and  notice  of  foreclosure 
has  been  issued,  and  the  co-sharer  mortgagor  has  not 
the  means  to  redeem,  then  another  co-sharer,  after 
paying  up  the  money,  may  take  back  the  share,  and 
when  the  original  mortgagor  has  the  means,  he 
after  pajnng  the  money,  may  take  possession  of  the 
share.  Held,  that,  in  the  case  of  a  conditional  sale  of 
property  to  which  this  wajib-ul-arz  applied,  there 
were  only  two  stages  contemplated  by  the  wajib-ul 
arz  and  not  three.  The  first  stage  was  at  or  about 
the  time  of  the  execution  of  the  deed  of  conditional 
sale,  and  at  that  time  pre-emption  might  be  had  by 
a  co-sharer  at  the  rate  indicated  in  the  wajib-ul-arz. 
The  second  stage  was  when  the  conditional  vendee 
had  brought  his  suit  for  foreclosure,  and  at  that 
time  the  pre-emptor  would  have  to  pay  the  amount 
found  to  be  due  imder  the  deed  of  conditional  sale. 
When  once,  however,  the  order  for  foreclosure  had 
been  made  absolute,  the  co-sharer's  right  of  pre- 
emption was  gone  and  extinguished.  Gy'a  Bhar- 
THi  I.  Lakhxath  Rai     .      I.  L.  B^  20  AIL  103 

17. Co-sharers — Co-sharers  in  the 

Khalisa  mahal  distinguished  from  owners  of  separate 
plots  of  muafi,  lands  in  the  mahal.  The  co-sharers 
in  a  mahal  and  the  owners  of  a  separate  plot  of 
muafi  land  included  in  the  area  of  the  mahal  have, 
as  a  rule,  no  connnection  with  one  another,  and  it  by 
no  means  follows  that  the  custom  adopted  by  or 
existing  among  the  members  of  the  khalisa  co-par- 
cenary bcxly  would  be  applicable  to  the  owners  of  the 
muafi  plots.  Strict  evidence  is  always  necessary  to 
prove  that  the  same  custom  is  applicable  to  each. 
Kalyan  Mal  v.  Madan  Mohan,  I.  L.  R.  17  All.  4i7, 
referred  to.     Nabaix  Das  v.  Ram  S.\K.ix  Das 

I.  Ii.  R.  20  ALL  419 

18. Agreement  to  offer  property 

to  co-sharers — Mode  of  offer.  Where  the  terms 
of  a  wajib-ul-arz  are  that  the  property  before  sale  to 
a  stranger  must  be  offered  to  the  co-sharers,  such 
offer  must  be  made  to  each  and  every  one  of  such 
co-sharers.     Dowlttt  r.  Netkam     ,      3  N".  "W.  42 

19. Preferential  right  of  co- 
sharers — Right  of  refusal.  Where  the  terms  ot 
wajib-ul-arz  recognize  the  right  of  each  sharer  to  sell 
without  the  consent  of  the  others,  but  limit  that 
right  so  far  as  to  give  preference  or  right  of  refusal 
to  the  CO  sharers,  the  sale  to  a  stranger  can  only 
be  good  and  valid  on  proof  of  offer  being  made 
and  refused  by  the  co-sharers.  Permeshree  Doss 
V.  Raikooxdux  SrxGH    ...        3  Agra  3 

20.  -  —         Usufructuary 

lease,  confirvxiion  of.  Where  the  wajib-uj-arz 
provided  that,  in  cases  of  transfer  by  "  sale  etc  " 
the  co-sharers  would  have  a  preferential  right  to 
the  same  : — Held,  that  the  co-sharers  were  entitled 
to  claim  by  right  of  pre-emption  to  take  over  an 
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usufructuary  lease  which  was  made  for  the  term  of 
eight  years.     Ahmed  Ali  Khan  v.  Ahmed 

1  Agra  101 


—         Shareholders' 


21. 

right  of — Relatives,  right  of — Strangers.  One  of 
the  provisions  in  the  wajib-ul-arz  of  a  village  was 
that,  when  a  shareholder  was  desirous  of  selling  his 
share,  the  right  of  purchase  should  lie  first,  with 
the  real  brother  of  the  shareholder ;  secondly,  with 
the  nearest  relatives  ;  thirdly,  with  the  shareholders 
in  the  thoke  ;  and,  lastly,  with  the  shareholders  iu 
other  thokes.  Held,  that,  if  a  person  was  a  near 
relative,  he  fulfilled  all  the  conditions  reqviired,  and 
there  was  no  necessity  that  he  should  belong  to  the 
same  thoke  as  the  vendor.  Held,  also,  where  the 
parties  were  Mahomedans,  that  the  wife  of  the 
vendor  must  be  regarded  as  a  near  relative  within 
the  meaning  of  the  wajib-ul-arz,  and  that,  though 
she  ^vas  not  a  shareholder,  she  could  not  be 
considered  a  stranger,  that  is,  a  person  who  had 
no  interest  whatever  in  the  family.  Mahomed 
TuKEE  V.  HujJEE  alias  Khujjai    .     5  W.  "W.  142 


22. 


Partition,      effect     of— Co- 


sharers — '"  Village  " — Effect  of  perfect  partition  on 
covenants  contained  in  the,  wajib-ul-arz.  The  wa- 
jib-ul-arz of  a  village  contained  a  covenant  among 
the  co-sharers  that,  in  the  event  of  any  one  of 
them  selling  his  share,  a  right  of  pre-emption  should 
be  enforceable,  first,  by  a  "  near  shareholder  "';  next 
by  a  partner  in  the  thoke  ;  and  thirdly,  by  a  partner 
in  the  \allage.  The  village  was  subsequently  divided 
into  three  separate  mehals  by  means  of  a  perfect 
partition  under  the  N.-W.  P.  Land  Revenue  Act 
(XIX  of  1873).  Held,  that  the  agreement  regarding 
pre-emption  remained  in  force  after  the  partition. 
The  term  "  village,"  as  used  in  the  wajib-ul-arz, 
means  a  definite  area  of  land  with  houses  upon  it, 
and  does  not  necessarily  imply  a  joint  ownership  of 
such  land,  inasmuch  as  after  partition  there  may 
lemain  some  community  of  interest,  and  things  held 
and  used  in  common  by  all  the  inhabitants.  Every 
one  who  lives  in  that  area  has  a  share  in  it,  and  may 
therefore  be  regarded  as  a  '"  shareholder  "  within 
the  meaning  of  the  wajib-ul-arz.  Gokal  Singh  v. 
Ma>-nuLal.         .         .  T.L.P.  7A11.  772 

23.  Perfect  partiton  of  mehal 

—N.-W.  P.  Land  Revenue  Act  (XIX  of  1S73), 
s.  191 — Xo  new  wajib-td-arz  framed  on  jxirtition — 
Pre-emption  claimed,  under  imjih-ul-arz  of  tindivi- 
ded  mehal — Custom — Co-sharers — Hissadar  deh. 
Where,  on  the  perfect  partition  of  a  mehal  under 
the  K-^V.  P.  Land  Revenue  Act,  1873,  no  new 
wajib-ul-arz  has  been  framed  for  any  of  the  new 
mehals,  the  question  whether  or  how  far  a  contract 
or  a  custom  of  pre-emption  recorded  in  the  wajib- 
ul-arz  of  the  undivided  mehal  is  still  in  force, 
or  who  is  entitled  to  claim  the  benefit  of  it,  is  not 
capable  of  any  absolute  or  invariable  answer. 
It  depends  in  each  case  upon  the  proper  construc- 
tion of  the  terms  of  the  particular  contract  or  the 
proper    interpretation    of    the    particular    custom 
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recorded,  assuming  that  there  is  no  evidence  of  any 
intention  on  the  part  of  the  co-sharers  at  the  tinie 
of  partition  to  put  an  end  to  the  contract  or  the 
custom.  But  there  is  a  strong  presumption  against 
such  claims  for  pre-emption  when  made  after  perfect 
partition  by  persons  who  are  no  longer  co-sharers 
of  the  vendor  ;  and  where  the  language  of  the  wajib- 
ul-arz  is  ambiguous,  this  presumption  may  be  deci- 
sive. The  wajib-ul-arz  of  a  village  forming  one  un- 
divided mehal  recorded  a  right  of  pre-emption  by 
custom  as  existing  in  favour  of  "  hissadaran  deh  " 
in  cases  of  transfer  by  a  "  hissadar  "  of  his  share  or 
"  hissa  "  to  a  stranger.  After  a  perfect  partition, 
on  which  no  new  wajib-ul-arz  was  framed,  and 
after  a  subsequent  sale  to  a  stranger  of  land  in  one 
of  the  new  mehals,  a  person  who,  prior  to  the  parti- 
tion, was  a  co-sharer  of  the  vendor  in  the  undivided 
mehal,  but  who,  since  the  partition,  owned  a  share 
only  in  another  of  the  new  mehals,  claimed  pre- 
emption under  the  old  wajib-ul-arz  as  a  "  hissadar 
deh."  Held,  by  the  Full  Bench,  upon  the  construc- 
tion of  the  wajib-ul-arz,  that  he  was  not  entitled  ta 
pre-emption.     Dalganjak  Sixgh  v.  Kalka  Sikgh 

I.  L.  R.  22  All.  I 


—  Division  of  lands  in  village 


24. 

. — Right  of  sharer  in  one  division  to  right  of  pre- 
eynption  of  share  in  another  division.  The  greater 
portion  of  the  lands  of  a  certain  village  were 
divided  into  thokes,  each  thoke  comprising  a  certain 
amount  of  land,  and  the  rest  of  the  lands  were 
held  in  common  according  to  the  interest  of  the  co- 
sharers  in  the  village.  The  wajib-ul-arz  contained 
the  following  provision  regarding  the  right  of  pre- 
emption :  "  Each  sharer  is  by  all  means  at  liberty 
to  transfer  his  right  and  share,  but  first  of  all  the 
transfer  should  be  effected  by  him  in  favour  of  his 
own  brothers  and  nephews  who  may  be  sharers, 
and,  in  case  of  their  refusal,  in  favour  of  the  other 
owners  of  the  thoke.''''  Held,  in  a  suit  by  a  sharer 
in  one  thoke  to  enforce  a  right  of  pre-emption, 
under  the  wajib-ul-arz,  in  respect  of  a  share  in 
another  thoke,  that  the  fact  that  the  plaintiff  in 
common  with  all  the  sharers  of  the  different  thokes 
was  a  sharer  in  the  common  lands  did  not  make 
her  a  sharer  in  the  vendor's  thoke,  and  she  had 
therefore  no  right  of  pre-emption  under  the  wajib- 
ul-arz.     Maya  Ram  v.  Lachho 

I.  L.  K.  2  All.  631 

Affirmed  on  appeal  to  the  Privv  Council.     Lach- 
cho  v.  Maya  Ram         .        .       I.L.  R.  5  All.  158 

L.  R.  10  I.  A.  1 

Nearer  co-sharer — Mortgage 

sale — Limitation — Acquiescence — • 

The  two  joint  owners  of  a   2 


25.  

by      conditioiud 
Equitable  estoppel. 

annas  8  pies  share  in  a  village  jointly  executed  two 
deeds  of  mortgage  by  conditional  sale,  each  for  a 
share  of  1  anna  4  pies,  in  favour,  respectively,  of 
R  and  A,  co-sharers  in  the  village,  and  related  to 
the  vendors.  In  1875  the  conditional  sale  in  favour 
of  R  became  absolute,  and  he  was  recorded  as  pro- 
prietor of  half  the  share  of  the  vendors,  and  obtained 
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possession  thereof.  In  1882  A  foreclosed  his  mort- 
gage and  obtained  possession  of  the  other  half  share. 
R  thereupon  claimed  the  right  to  purchase  the  half 
share  so  acquired  by  A  on  the  allegation  that  he  had 
a  right  of  pre-emption  in  respect  thereof,  having  be- 
come the  vendee  in  1875  of  the  other  half  share,  and 
therefore  being  the  "'  nearer  co-sharer  "  of  the  ven- 
dors within  the  meaning  of  the  wajib-ul-arz,  and  also 
being  nearer  in  relationship  to  the  vendors  than  A. 
The  wajib-ul-arz  proAided  that  each  co-sharer  was 
competent  to  transfer  his  own  share,  but  that,  when 
ma^ng  a  transfer,  it  was  incumbent  on  him  to  notify 
the  same  to  his  near  co-sharer,  and,  on  his  refusal , 
to  other  sharers  in  the  village.  The  lower  Appellate 
Court  held  that  the  plaintiff  was  estopped  from  pre- 
ferring a  claim  to  pre-emption  on  the  groujid  that 
he  had  acquiesced  in  the  conditional  sale  in  favour  of 
the  defendant,  and  also  that  he  had  no  right  to  pre- 
empriou  under  the  wajib-ul-arz.  Held,  that,  inas- 
much as  from  1875  to  1882  the  only  owners  of  the 
2  annas  8  pies  share  were  the  plaintiff  and  the  mort- 
gagors, they  were  the  only  co-sharers  in  respect  of 
this  particular  share,  although  there  were  other  co- 
sharers  in  the  village  ;  that  the  plaintiff  must  there- 
fore be  regarded  as  a  "  nearer  co-sharer  "  of  the 
vendors  than  the  defendant  within  the  meaning  of 
the  wajib-ul-arz,  and  that  as  such  he  was  entitled  to 
claim  pre-emption.  Held,  also,  that  the  right  of 
pre-emption  which  arose  upon  the  sale  was  a  new 
right,  and  not  the  same  as  that  which  arose  at  the 
time  of  the  mortgage,  inasmuch  as  the  wajib-  ul-arz 
distinctly  contemplated  the  right  of  pre-emption  as 
arising  upon  the  two  different  events  of  mortgage 
and  sale  ;  that  the  alleged  acquiescence  of  the  plaint- 
iff pre-emptor  therefore  occurred  at  a  time  when 
the  right  claimed  by  him  was  not  yet  in  existence  ; 
and  that  consequently  the   claim  was  not  barred. 

KUP  NARAre  V.  AWADH  PRASAD 

I.  K  B.  7  AIL  478 


26. 


Stranger  " — Effect  of  joining 


efranger  as  cc-vendee.  Under  the  terms  of  a  wajib- 
ul-arz,  successive  pre-emptive  rights  were  given, 
first,  to  "  own  brothers ";  secondly,  to  "  near 
cousins " ;  thirdly,  to  "  shareholders."  Held 
(BuRKm,  J.),  the  parties  being  Mahomedans,  that 
in  regard  to  a  sale  of  land  to  which  this  wajib-ul-arz 
applied,  a  nephew  (brother's  son)  of  the  vendee  was 
a  "  stranger,"  and  his  joinder  as  co-vendee  would 
vitiate  the  sale  and  let  it  in  other  persons  having  a 
right  of  pre-emption.  Bhtirey  M(U  v.  Xaical 
Singh,  I.  L.  R.  4  All.  259,  distinguished.  Amjad 
Ali  r.  MrsHTAQ  Ahmad      .     1. 1*  B,  17  AIL  454 

In  the  same  case,  on  appeal  under  the  Letters 
Patent,  this  decision  was  upheld  by  Edge,  C.J., 
and  Ksox,  J.     Mushtaq  AH>rED  r.  Amzad  Ali 

I.  L.  R.  19  AIL  311 

27.  Stipulated    price — "  Rights 

and  interest  " — "  Qimai  " — '  Sale  " — Exchange.  The 
wajib-ul-arz  of  a  village  gave  a  right  of  pre-emp- 
tion by  a  clause  providing  that  in  case  of  trans- 
iec  by  any    co-sharer  of  his  rights  and  interests 
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(haqiyat),  his  partners  should  have  a  right  to  pur- 
chase at  the  same  price  (qimat)  as  the  vendee  had 
given.  One  of  the  co-sharers  transferred  to  a 
stranger  1  biswa  and  6  dhurs  of  a  grove  or  garden  in 
exchange  for  another  piece  of  land.  Held,  by  the 
Full  Bench,  that  this  transaction  was  a  transfer  of 
haqiyat  within  the  terms  of  the  wajib-iJ-arz.  Held, 
also,  that  the  plot  of  land  which  was  given  in  ex- 
change for  the  1  biswa  and  6  dhurs  must  be  consi- 
dered as  a  price  (qimat)  within  the  terms  of  the 
wajib-ul-arz.  Ptr  Maitmood,  J.,  that  the  word 
■■  <|imat  "  must  be  interpreted  in  the  sense  given  to 
it  by  the  Mahometlan  law,  including  not  only  money, 
but  other  kinds  of  property  capable  of  being  valued 
at  a  definite  sum  of  money,  and  covering  the  con- 
sideration of  "  sale  ""  as  well  of  exchange  as  defined 
in  ss.  54  and  IIS  of  the  Transfer  of  Property  Act 
(IV  of  1882),  respectively.  Niamat  Ali  r.  .\smat 
BiBi I.  L.  R.  7  AIL  626 


28. 


Simple    mortgage — ••  Trans- 


fer " — Mortgage — Charge — Trnn-ifer  of  Property  Act 
{ir  of  ISS'2),  s.  .5S.  The  wajib-ul-arz  of  a  village 
gave  a  right  of  pre-emption  to  co-sharers  on  a 
transfer  (intikal)  by  sale  or  mortgage  (rahn)  by  a 
co-sharer  of  "  rights  aad  interests "  (hakkiyat). 
Per  Petuekam,  C.J. — That  as  a  simple  mortgage,  as 
definetl  in  s.  58  of  the  Transfer  of  Property  Act, 
1882,  by  giving  a  right  to  sell,  transfers  an  interest 
in  the  property  mortgaged,  a  simple  mortgage  of  his 
share  by  a  co-sharer  created  a  right  of  pre-emption 
under  the  terais  of  the  wajib-ul-arz.  Per  Mah- 
MOOD,  J. — The  circumstance  that  possession  had  not 
been  transferred  to  the  mortgagee  was  one  which 
had  no  bearing  on  the  question  whether  a  right  of 
pre-emption  arose  under  the  terms  of  the  wajib-ul- 
arz  in  the  case  of  a  simple  mortgage.  The  word 
"  intikal'  as  used  in  Hindustani,  has  the  broadest 
meaning  in  connecrion  with  "  alienation,"  "  con- 
veyance," "  assignment  "  or  "  transfer  "  of  rights 
in  immoveable  property.  The  word  "  hakkiyat  " 
means  rights  and  interests  in  the  legal  sense  of  the 
phrase.  The  word  "  rahn  "  is  a  generic  word  indicat- 
ing all  that  is  included  in  the  English  word 
"  mortgage"  and  is  not  limited  to  usufructuary 
mortgages,  but  includes  simple  mortgages  also. 
When  general  words  are  used  in  a  document,  they 
must  be  understood  in  a  general  sense,  unless  they 
are  accompanied  by  any  expression  limiting  or 
restricting  their  ordinary  meaning,  or  imless  such 
limitation  or  restriction  arises  from  necessary 
implication.  The  words  "  intikal,"  "  hakkiyat  " 
and  "  rahn  "  in  the  wajib-ul-arz  could  be  under- 
stood only  in  the  most  general  sense.  "  Mortgage" 
as  understood  in  Indian  law,  includes  simple  mort- 
gage as  well  as  usufructuary,  and  one  is  as  much  a 
"  transfer  of  an  interest  in  specific  immoveable 
property  "  as  the  other.  A  simple  mortgage  is  a 
"  transfer,"  being  the  transfer  of  the  right  of  sale. 
Held,  therefore,  by  M.vhmood,  J.,  that  a  right  of  pre- 
emption accrued  under  the  terms  of  the  wajib-ul 
arz  in  the  case  of  a  simple  mortgage  by  a  co-sharer 
of  his  share  to  a  "  stranger."     Per  Bbodhttest,  J., 
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that  one  of  the  entries  in  a  statement  showing  the 
transfers  which  had  taken  place  in  the  village  at  or 
about  the  time  the  wajib-ul-arz  was  framed,  which 
statement  was  connected  with  the  wajib-ul-arz, 
related  to  a  simple  mortgage,  from  which  it  appear- 
ed that  it  was  the  intention  that  the  co-sharers 
should  have  the  right  of  pre-emption  in  all  cases  of 
mortgage,  whether  usufructuary  or  otherwise,  and 
therefore  a  right  of  pre-emption  accrued  under  the 
terms  of  the  wajib-ul-arz  in  the  case  of  a  simple 
mortgage.  Per  Duthoit,  J.,  that  a  pre-emptive 
right  was  raised  by  the  terms  of  the  wajib-ul-arz 
only  upon  the  occurrence  of  a  transfer  of  a  share  in 
the  property  of  the  mehal,  and  a  simple  mortgage 
was  not  a  transfer  of  property.  Oldfield,  /. — 
The  word  "  transfer "  used  in  the  wajib-ul-arz 
was  not  intended  to  refer  to  a  simple  mortgage,  but 
to  mortgages  where  possession  of  the  property 
passes  to  the  mortgagee.  Sheoratak  Kuar  v. 
Mahipal  Kttar  .         .         .     I.  L.  R.  7  AIL  258 


29. 


Mortgage    by  conditional 


sale — "  Transfer  " — Transfer  of  Property  Act  (IV 
of  1882),  s.  58.  A  clause  in  the  wajib-ul-arz  of  a 
village  gave  a  right  of  pre-emption  in  respect  of 
"  transfer  "  by  the  sharers  of  their  rights  and 
interests  by  sale  and  mortgage.  Held,  that  a  deed 
of  conditional  sale  of  a  share  in  the  village,  which 
did  not  transfer  possession,  was  a  transfer  of  an 
interest  in  the  village,  and  was  sufficient  to  let  in 
the  right  of  pre-emption.  Sheoratan  Kuar  v.  Mahi- 
pal Kuar,  I.  L.  R.  7  All.  258,  followed.  Azijian 
BiM  V.  Amir  Ali  .         .         .  I.  L.  R.  7  All.  343 


30. 


Conditional  sale.     The  pre- 


emptional  rights  of  the  parties  to  a  deed  of  condi- 
tional sale  cannot  be  affected  by  a  wajib-ul-arz 
prepared  subsequently  to  the  execution  of  the  deed 
of  conditional  sale,  but  prior  to  the  sale  becoming 
absolute,  they  not  being  parties  to  the  wajib-ul-arz 
and  the  wajib-ul-arz  not  apparently  indicating  any 
pre-existing  custom  of  pre-emption  in  the  village. 
Raghubir  Singh  v.  Narulu  Singh,  All.  WeeJdy  Notes 
(1891)  134,  distinguished.  Bechan  Rai  v.  Nand 
KiSHORE  Rai         .         .  I.  L.  R.  14  All.  341 


31. 


Sale    -without  registration 


of  transfer — Transfer  of  Property  Act  (IV  of 
1882),  s.  54 — Fraudulent  omission  to  transfer  by 
registered  instrument.  The  wajib-ul-arz  of  a  village 
gave  the  co-sharers  a  right  of  pre-emption  in  cases 
where  any  one  of  them  should  wish  to  "  transfer  his 
share  wholly  or  partly  by  sale  or  mortgage."  One 
of  the  co-sharers  entered  into  a  transaction  by  which 
he  transferred  the  possession  of  his  share  to  a 
stranger  for  R300  and  had  mutation  of  names 
effected  in  the  Revenue  Department,  but,  in  order 
to  avoid  the  right  of  pre-emption,  the  parties  omit- 
ted to  execute  or  register  a  deed  of  sale  in  respect 
of  the  transfer.  Held,  by  the  Full  Bench  (Mah- 
MOOD,  J.  dissenting),  that  the  transaction  gave 
rise  to  the  right  of  pre-emption  within  the  meaning 
of  the  wajib-ul-arz.  Per  Petheram,  C.J.,  that  the 
terms  of  the  wajib-ul-arz  meant  that,  if  any  co- 
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sharer  transferred  his  right  wholly  or  partly,  the 
right  of  pre-emption  should  arise  ;  that  although 
the  legal  interest  in  the  share  was  never  transferred, 
the  effect  of  the  transaction  in  question  was  to 
transfer  absolutely  the  whole  right  of  possession 
from  the  vendor  to  the  vendee,  and  that  it  was 
therefore  such  a  transfer  as  let  in  the  right  of  pre- 
emption. Per  Straight,  J.,  that,  inasmuch  as  the 
defendants  deliberately  omitted  to  observe  the 
necessary  legal  formality  of  a  registered  instru- 
ment with  the  object  of  defeating  the  pre-emptive 
right,  it  was  very  doubtful  whether  a  Court  of 
equity  would  be  justified  in  allowing  them  to  set  up, 
and  in  giving  effect  to  a  defence  based  upon  their 
own  intentional  evasion  of  the  law.  Per  Oldfield 
and  Brodhurst,  JJ.,  that  the  failure  of  the  parties 
to  the  transfer  to  comply  with  the  requirements  of 
s.  54  of  the  Transfer  of  Property  Act  (IV  of  1882) 
as  to  the  manner  in  which  the  transfer  should  be 
made  did  not  alter  the  nature  of  the  transaction  or 
affect  the  fact  that  a  sale  had  been  made  and  could 
not  affect  a  pre-emptor's  right  in  respect  of  it. 
Per  Mahmood,  J.,  that  a  valid  and  perfected  sale 
was  a  condition  precedent  to  the  exercise  ot  the 
pre-emptive  right ;  that  in  the  present  case  nothing 
had  happened  which  could  properly  be  termed  a 
"  sale  "  within  the  meaning  of  the  wajib-ul-arz  ; 
that  the  application  for  mutation  of  names  not 
having  been  registered,  the  provisions  of  s.  54  of  the 
Transfer  of  Property  Act  prevented  it  from  taking 
effect  as  a  sale,  or  passing  the  ownership  from  the 
vendor  to  the  vendee  ;  and  that  therefore,  under  the 
wajib-ul-arz,  the  right  of  pre-emption  could  not 
arise.     Janki  v.  Girjadat  .     I.  L.  R.  7  All.  482 


32. 


Calculation  of  price,  mode 


of — Proportionate  share  of  purchase-money.  The 
wajib-ul-arz  of  a  village  contained  this  clause  regard- 
ing the  transfer  of  shares  by  sale  or  mortgage,  viz., 
"  Whenever  a  shareholder  intends  to  transfer  his 
rights,  his  nearest  co-sharer  shall  be  first  entitled  to 
purchase  the  same,  and  on  his  refusal  the  other 
sharers  in  the  thoke,  and  on  their  refusal  sharers  in 
other  thokes  will  be  entitled."  S,  the  proprietor 
of  a  4  pies  share  in  one  thoke  and  of  a  9  pies  share 
in  another  thoke,  sold  both  shares,  together  with  a 
bungalow,  garden,  and  factory  situated  on  the  land 
comprised  in  the  4  pies  share,  for  E.10,000  to  T  and 
others,  shareholders  in  the  thoke  containing  the  9 
pies  share.  D  and  others,  shareholders  in  the  thoke 
containing  the  4  pies  share,  sued  to  obtain  posses- 
sion of  that  share  and  the  bungalow,  garden,  and 
factory,  claiming  the  right  of  pre-emption  under  the 
wajib-ul-arz,  on  payment  of  a  proportionate  part 
of  the  purchase-money,  which  they  estimated  at 
four-thirteenths  of  that  sum,  calculating  the  num- 
bers of  pies  sold.  It  was  held  (in  accordance  with' 
the  opinion  of  the  Full  Bench),  that  the  plaintiffs 
were  entitled  to  claim  the  right  of  pre-emption  in 
respect  of  the  4  pies  share  to  the  exclusion  of  the  &• 
pies.  It  was  also  held  that  the  right  of  pre-emption 
did  not  extend  to  the  bungalow,  garden,  and  fac- 
tory.    Instead  of  adopting  the  plaintiffs'  mode   of 


9749    ) 


DIGEST  OF  CASES 


(     9750     ) 


PRE-EMPTION-conid.       • 

3.  COXSTRUCTIOX      OF      WAJIB-UL-ARZ— 

conid. 

calculating  the  price  payable  for  the  property  claim- 
ed, the  lower  Courts  should  have  ascertained 
separately  the  value  of  the  several  properties  sold. 
Salio  Ram  r.  Debi  Paeshad  ,         .     7  H".  W.  38 

83. Co-sharer — Wajtb-ul-arz — Sale 

to  a  Granger — Re-sale  to  a  co-sharer  having  a  right  of 
pre-emption,  but  subseqwsnAy  to  a  suit  brought  by 
another  such  co-sharer.  Where  property,  which  is 
subject  to  a  right  of  pre-emption  declared  by  the 
wa  jib-ul-arz,  is  sold  to  a  stranger,  such  stranger  may 
defeat  the  claim  of  a  co-sharer  having  a  right  of  pre- 
emption by  sale  to  a  co-sharer  having  a  similar 
right ;  but,  in  order  that  the  re-sale  may  have  such 
effect,  it  must  be  completed  before  any  suit  for  pre- 
emption is  brought  by  a  co-sharer  entitled  to  pre- 
empt. Serhmal  v.  Hulxtm  Singh,  1.  L.  R.  20  AU.  100, 
distinguished.  Janki  Prasad  v.  Ishar  Das,  AU. 
Weekly  Xotes  (1899)  12%  referred  to.  Nakain 
SiSGH  r.  Pabbat  ScfuH  (1901) 

L  li.  R.  23  AU.  247 

34.  -_ "Ekjaddi"— TTa/.-S-Mi-r/rs— 

Interpretation  of  document — Meaning  of  the  term 
"  ehjaddi."  Held,  that  the  term  "  ekjaddi,^^  used  in 
the  pre-emption  clause  of  a  wajib-ul-arz  signifies 
persons  descended  from  a  common  ancestor  through 
the  male  line.  Guneshee  Lalx.Zaraut  AU,  X-TF. 
P.  H.  C.  (1S70)  343,  referred  to.  Chatar  Sesgh 
r.  KalyasSisgh(1900)      .      I.  L.  E,  23  All.  32 

35.  -_ "Hissadar"— TTa/il-uZ-arz— 

Interpre  tation  of  document.  The  clause  in  the  wajib- 
til-arz  of  a  village  relating  to  pre-emption  gave  a 
right  of  pre-emption  against  a  stranger  and  at  the 
price  paid  by  the  stranger,  firstly,  to  a  "  hissadar 
ek  jaddi,'^  secondly,  to  a  "  hissadar  patti,'^  and, 
thirdly,  to  a  "  hissadar  deh."  Held,  that,  in  the 
absence  of  specific  words  to  that  effect,  the  clause 
above  referred  to  could  not  be  construed  fo  as  to 
give  a  right  of  pre-emption  to  a  hissadar  of  a  superior 
class  upon  a  sale  to  a  hissadar  of  an  inferior  class. 
Ilahi  Jan  v.  Pheku,  All.  Weekly  Xotes  ^1895)  9,  and 
Ilahi  Bakhsh  v.  Ghulam  Abbas,  AU.  Weekly  Xotes 
{1898)  15,  referred  to.  Sheobalak  Sixgh  v.  Lach- 
MiDHAB  (1901)       .  .     I.  Ii.  H.  23  Aa  427 

36.     "Hissadaran   shikmi"— 

Wajib-ul-arz — Construction  of  document — Meaning 
of  the  term  "  hissadaran  shikmi."  Held,  that  the  ex- 
pression "  hissadaran  shikmi,"  as  used  in  the  clauses 
of  a  wajib-ul-arz  dealing  with  various  classes  of  per- 
sons who  were  entitled  to  pre-emption  in  preference 
to  strangers,  did  not  necessarily  imply  any  idea  of 
subordination,  but  was  rightly  considered  applicable 
to  persons  who  were  co-sharers  in  the  particular 
khattu  of  the  patti  in  which  the  land  sold  was  situ- 
ated.    Abdttl  SHAxrB  I'.  Mekdai  (1901) 

I.  Ii,  R.  23  AIL  260 

37.  Mortgage — Mortgage  by  condi- 
tional sale — Accrual  of  right  of  pre-emption  when  sale 
becomes  absolute — Wajib-ul-arz — Partition  of  mahal. 
The  wajib-ul-arz,  framed  in  1883,  of  an  undivided 
mahal  consisting  of  several  villages  contained  the 
following  provision  as  to  pre-emption  : — "  Should 
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B  sharer  of  any  patti  sell  his  share,  he  will  sell  it, 
first,  to  subordinate  sharers ;  if  they  refuse  to  take 
it,  then  to  sharers  in  the  patti ;  and,  if  they  also 
do  not  take  it,  then  to  proprietors  of  the  mahal ; 
and,  in  case  of  refusal  by  all  the  sharers  before 
mentioned,  he  shall  have  power  to  transfer  it  to  a 
stranger."  While  this  wajib-ul-arz  was  in  force, 
namely,  in  1890,  certain  property,  to  which  its  provi- 
sions applied,  was  mortgaged  by  a  deed  of  condition- 
al sale.  In  1894,  after  partition  of  the  mahal.  a  new 
wajib-ul-arz  was  framed  for  the  mahal  in  which  the 
mortgaged  property  was  situated,  which  also  con- 
tained a  similar  record  of  the  custom  of  pre-emption, 
in  the  following  terms  : — "  Should  a  sharer  sell  his 
share,  he  will  sell  it,  first,  to  his  subordinate  sharers, 
afterwards  to  a  sharer  in  the  mahal,  and,  in  case  of 
refusal  by  the  sharer  in  the  mahal,  to  a  sharer  in  the 
old  mahal."  Held,  that,  the  record  as  to  the  right  of 
pre-emption  being  in  both  cases  the  record  of  a  cus- 
tom, and  the  provisions  of  the  latter  wajib-ul-arz 
being  capable  of  application  to  the  circumstances  of 
the  case,  a  right  of  pre-emption  accrued  to  the  share- 
holders in  one  of  the  other  mahals  into  which  the 
original  mahal  had  been  divided,  upon  the  mortgage 
by  conditional  sale  becoming  an  absolute  sale  in 
favour  of  a  stranger.  Alu  Prasad  v.  Suhhan, 
I.  L.  R.  3  All.  610,  followed.  Bechan  Rai  v.  Xand 
Kishore  Rai,  I.  L.  R.  14  AU.  341,  and  Gaya  Bharthi 
V.  Lakhnath  Rai,  I.  L.  R.  20  AU.  103,  distinguished. 
Rax  BAHAorE  Rai  i-.  Parmeshar  BHARTnf  .(1902) 
I.  L.  R.  24  All.  493 


38. 


Construction  of  document 


—  Wajib-ul-arz — Letters  Patent,  ss.  10  and  27 — 
Difference  of  opinion  between  members  of  Bench 
hearing  an  appeal  from  a  single  Judge  of  the  Court — 
Ci't'iZ  Procedure  Code,  s.  576.  Where  the  words  of  the 
pre-emptive  clause  of  a  wajib-ul-arz  ran  in  the  form  : 
"  If  any  co-sharer  desires  to  sell  or  mortgage,  etc, 
let  him  sell  first  to  so-and-so,  and  then  to  so-and-so." 
It  was  held  by  Stanxey,  C.J.,  that  the  use  of  the 
imperative  mood  did  not  indicate  a  fresh  contract 
between  the  co-sharers,  but  was  consistent  with  the 
clause  being  a  record  of  pre-existing  custom. 
Where  there  is  nothing  to  show  clearly  that  such 
a  clause  embodies  a  new  contract  as  to  pre-emption, 
the  rule  of  construction  is  that  it  is  a  record  of  a 
custom.  Majidan  Bibi  v.  Hayatan,  AU.  Weekly 
Xotes  {1897)  3,  and  AU  Xasir  Khan  v.  Manik 
Chand,  I.  L.  R.  25  AU.  90,  followed.  Per  Burkitt, 
J.  (contra). — ^The  language  of  the  wajib-ul-arz  in- 
dicates that  what  is  recorded  is  a  new  contract 
between  the  co-sharers.  Held,  also,  where  an  appeal 
under  s.  10  of  the  Letters  Patent  is  heard  by  a 
Bench  consisting  of  two  Judges,  and  such  Judges 
are  divided  in  opinion  as  to  the  decision  to  be  given 
on  such  appeal,  that  the  appeal  will  be  decided 
according  to  the  opinion  of  the  senior  Judge,  that 
is,  s.  575  of  the  Code  of  Civil  Procedure  does  not, 
in  respect  of  appeals  under  s.  10  of  the  Letters 
Patent,  override  s.  27  of  the  Lettere  Patent-. 
Lachmax  Singh  v.  Ram  Lagax  Sesgh  (1904) 

I.  L.  R.  26  AIL  10 
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39. 


WAJIB-UL-ARZ— 


Wajih-id-arz — 


Interpretation  of  document — N.-W.  P.  Land  Revenue 
Act  (XIX  of  1S73),  s.  91— Regulation  VII  of  1822, 
s.  9 — Evidence  Act  (I  of  1872),  s.  35 — Parlies  to  suit. 
Held,  that,  if  the  pre-emptive  clause  of  a  wajib-ul- 
arz  does  not  show,  and  it  is  not  otherwise  proved, 
that  such  clause  is  merely  the  embodiment  of  a 
new  contract  as  to  pre-emption,  the  proper  con- 
struction to  be  placed  on  such  clause  is  that  it  is 
the  recital  of  a  pre-existing  ciistom.  Ali  Nasir 
Khan  v.  Manik  Cknnd,  I.  L.  R.  25  All.  90,  referred 
to.  Held,  also,  that  the  entries  in  a  wajib-ul-arz 
made  prior  to  the  coming  into  force  of  Act  XIX 
of  1873  as  to  local  usages  connected  with  landed 
tenures  are  relevant  evidence  under  s.  35  of  the 
Evidence  Act.  Kamta  Prasad  v.  Chaturbhuj  Sahai, 
All.  Weel-l'j  Notes  {1904)  117,  overruled.  Muham- 
mad Hasan  v.  Mvnna  Lai,  I.  L.  R.  8  All.  434, 
followed.  In  a  suit  for  pre-emption  the  vendor 
is  not  a  necessary  party.  Hira  Lai  v.  Ramjas, 
I.  L.  R.  6  All.  57,  and  Loh  Singh  v.  Balvant 
Singh,  All.  WeeJdy  Notes  (1903)  239,  followed. 
Ram  Sarttp  v.  Sital  Prasad  (1904) 

I.  li.  R.  26  AIL  549 


40. 


Wajib-ul-arz- 


Interpretation  of  document.  The  pre-emptive  clause 
of  a  wdjib-ul-arz  described  the  right  of  pre-emption 
as  existing  in  (i)  a  near  co-sharer  in  the  same  patti, 
(ii)  any  other  co-sharer  in  the  patti,  (iii)  a  near  co- 
sharer  in  another  patti,  and  (iv)  co-sharers  in  the 
mahal,  the  price  being  "  whatever  price  is  obtained 
from  another."  Held,  that  this  did  not  mean 
that  the  right  of  pre-emption  arose  only  in  the  case 
of  a  sale  to  a  stranger,  but  that  each  class  of  pre- 
emptors  was  to  have  a  preferential  right  oi  pre- 
emption as  against  persons  belonging  to  the  next 
following  class,  if  the  latter  happen  to  be  the 
puchasers.  Sfkhdeo  Singh  v.  Bahadur  Singh 
(1904)  .         .         .  I.  I..  R.  26  All.  544 

4L  Wajib-ul-arz — 

Interpretation  of  document — Owner  of  an  isolated  plot 
of  sir  land.  Lai  Singh  and  Thakur  Das,  joint  owners 
oiE  zamindari  and  sir  land,  made  a  grant  of  the  sir 
land  to  their  step-mother  for  maintenance  during  her 
life,  with  a  reversion  to  themselves  after  her  death. 
Subsequently  the  rights  of  Lai  Singh  in  the  zamin- 
dari, "  except  the  rights  in  the  sir  "  were  sold 
by  auction.  After  the  death  of  the  grantee  the  sir 
land  came  into  the  possession  of  the  son  of  Lai  Singh, 
who  sold  a  portion  of  it.  Held,  that  such  a  sale 
could  not  give  rise  to  a  right  of  pre-emption,  not 
being  within  the  terms  of  the  wajib-ul-arz  a  transfer 
by  a  shareholder  in  the  vilage.  Husain  Bakhsh  v. 
Damar  Singh  (1904)  .         .  I.  L.  R.  26  All.  547 

42.  . Wajib-ul-arz — 

Construction  of  document.  Where  a  wajib-ul-arz  gave 
a  right  of  pre-emption  on  transfer  of  a  share,  first, 
to  a  co-sharer,  who  was  a  collateral  relative,  then 
to  a  co-sharer  in  the  patti,  and  then  to  a  co-sharer 
in  the  mahal,  "  for  the  price  offered  by  a  stranger," 
it  was  held,  that  no  right  of  pre-emption  accrued 
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to  a  co-sharer  of  a  superior  class,  when  the  sale  was 
to  a  co-sharer  of  an  inferior  class  ;  but  the  right  only 
came  into  existence  when  the  sale  was  to  a  stranger. 
Sheo  Balak  Singh  v.  Lachmidhar,  I.  L.  R.  23  All.  427, 
referred  to.  Sukhdeo  Singh  v.  Bahadur  Singh,  All. 
Weekly  Notes  (1904)  104,  distinguished.  Khattjn 
BiBi  V.  Savida  Bibi  (1905)  .  I.  L.  R.  27  AU.  457 


43. 


Wajib-vl-arz — 


Construction  of  document—Evidence — Evidence  Act 
(I  of  1872),  s.  35 — E^ect,  if  any,  of  omission  of 
an  entry  from  a  public  document — Rules  of  the 
Board  of  Revenue  for  the  settlement  of  Gorakhpur 
and  Basti  districts  (Board'' s  Circulars,  1890,  8 — 1,  s. 
38) — Meaning  of  the  word  "  nadarad."  The  plaintiff 
claimed  a  right  of  pre-emption  in  respect  of  a  share 
in  a  certain  mauza  situated  in  the  district  of  Gorakh- 
pur. He  relied  principally  on  a  wajib-ul-arz  of  the 
year  1866,  as  affording  evidence  of  a  custom  of  pre- 
emption prevailing  in  the  village.  The  defendants 
contended  that  the  wajib-ul-arz  of  1866  was  evidence 
only  of  a  contract,  and  not  of  a  custom,  and  further 
put  forward  the  "  memorandum  of  village  customs  " 
prepared  at  the  Settlement  of  1886-87,  as  showing 
that  the  right  of  pre-emption,  whether  by  custom  or 
contract,  no  longer  existed.  The  wajib-ul-arz  of 
1866  contained  the  following  provision  as  to  the 
right  of  pre-emption  :  "  Every  co-sharer  is  entitled 
to  transfer  by  sale  or  mortgage,  but  the  condition  of 
his  doing  so  is,  that  he  who  wants  to  transfer  do  so, 
firstly,  in  favour  of  near  co-sharers  ;  secondly,  in 
favour  of  other  co-sharers  of  the  thok  ;  and,  thirdly, 
in  favour  of  strangers."  The  memorandum  of  village 
customs  prepared  at  the  Settlement  of  1886-87  was 
prepared  under  rules  framed  by  the  Board  of  Rev- 
enue for  the  Settlement  of  the  districts  of  Gorakhpur 
and  Basti.  The  portion  of  those  rules  material  to 
the  present  case  is  as  follows  : — "  A  memorandum 
of  the  village  customs  will  be  appended  to  each 
khewat  by  the  Assistant  Settlement  Officer  when  he 
verifies  tlie  jamahandi,  and  it  will  take  the  place  of 
the  document  hitherto  known  as  the  wajib-ul-arz." 
.  .  .  "  In  regard  to  any  custom  or  constitu- 
tion peculiar  to  the  mahal,  the  following  matters 
should^be  noted  [class  (d),  n.  25] ;  (a)  pre-emption 
(as  regards  mnhnls  which  belong  to  other  than  Maho- 
medan  proprietors),  when  the  proprietors  expressly 
demand  that  it  may  be  noted,  and  prove  conclusive- 
ly that  the  custom  exists."  In  the  memorandum 
of  the  village  customs  prepared  at  the  Settlement 
of  1886-87  the  only  entry  as  to  pre-emption  was  the 
word  "  nadarad."  Held,  that,  as  regards  the  wajib- 
ul-arz  of  1866,  in  the  absence  of  any  evidence  show- 
ing that  the  right  of  pre-emption  arose  by  agree- 
ment or  contract,  it  must  be  taken  that  the  right 
recorded  was  customarv  right.  Majidan  Bibi  v. 
Sheik Hayatan,  All.  Weekly  Notes  (1897)  3;  Isri 
Singhv.Ganga,  I.L.R.  2  All.  876,  and  Muham- 
mad Hasan  v.  Munna  Lai,  I.  L.  R.  8  All.  434, 
referred  to.  As  to  the  effect  which  the  entry  in 
the  later  memorandum  of  village  customs  of  the 
word  "  nadarad  "  was  alleged  to  have,  as  evidence 
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of  the  disuse  or  abrogation  of  the  custom  or 
contract  of  pre-emption,  it  was  held  that  the  word 
"  nadarad  "  itself  did  not,  in  the  absence  of  any 
evidence  showing  that,  as  a  matter  of  fact,  the 
custom  has  ceased  to  exist,  mean  that  the  cus- 
tom of  pre-emption  no  longer  subsis-ted,  but  was  of 
no  more  value  than  if  the  memorandum  of  village 
customs  had  been  completely  silent  on  the  subject ; 
and  it  could  not  be  inferred  from  such  an  entry 
alone  that  the  custom  had  fallen  into  disuse  or  ceased 
to  exist.  Sadhu  Sahu  v.  Raja  Bam,  I.  L.  E.  16  AU. 
40,  referred  to.  Ram  Lagan  v.  Ram  Ugrah,  AU. 
WeeJdy  Notes  {1901)  29  ;  Gajadhar  Pande  v.  Hulas, 
8.  A.  No.  19S  of  1900,  decided  14th  Dec.  1900  ;  and 
Kodai  Sahu  v.  Mahabir,  S.  A.  No.  342  of  1900, 
decided  7th  Jan.  1901,  overruled.  Even  if  the 
word  "  nadarad  "  had  the  meaning  contended  for, 
and  signified  that  the  right  of  pre-emption  no  longer 
existed,  it  was  an  entry  which  it  was  in  excess  of 
the  duties  prescribed  for  Settlement  Officers  in  the 
district  in  question  to  make,  and  therefore  no  eviden- 
tial value  whatever  could  be  attached  to  it.  In  the 
matter  of  Juggun  L-dl,  7  C.  L.  R.  356,  and  Queen- 
Empress  v.  Grees  Chunder  Banerjee,  I.  L.  B.  10 
Calc.  1024,  referred  to.  The  cases  of  Umxin  Parshad 
v.  Gandharp  Singh,  I.  L.  B.  15  Calc  20,  and  Bani 
Lehhraj  Kuar  v.  Baboo  Mahpal  Singh,  L.  B.  71.  A. 
63,  were  referred  to  in  the  judgment  o!  Kxox,  J. 
AiA  Nasib  Khan  v.  Maxik  Chand  (f.b.  1902) 

I.  Ii.  R.  25  All.  90 
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44. 


Wa}ib-ul-arz — 


Construction  of  document — Mahomedan  law — 
"  Intiqal.''  Where  in  a  wajib-ul-arz  it  was  recorded 
merely  that  "  the  custom  of  pre-emption  prevails," 
it  was  held  that  in  the  absence  of  any  special  custom 
different  from  or  not  co-extensive  with  the  Maho- 
medan law  of  pre-emption,  the  Mahomedan  law 
must  be  applied.  Bam  Prasad  v.  Abdul  Karim, 
I.*L.  B.  9  All.  513,  followed.  The  term  "  intiqal  " 
occurring  ia  the  pre-emptive  clause  of  a  wajib-ul-arz 
covers  all  kinds  of  transfers,  mortgages  as  well  as 
sales.  Jagdam  Sahai  v.  Mahabir  Prasad  (1905) 
L  li.  B.  28  All.  60 


45. 


Wajib-ul-arz — 


Construction  of  document — Partition  of  village  into 
separate  mahals.  In  a  village  which  consisted  of  two 
pattis  or  mahals  the  wajib-ul-arz  recorded  a  custom 
of  pre-emption  to  the  effect  that  in  the  case  of  a  sale 
or  mortgage  by  a  shareholder  a  claim  for  pre-emption 
might  be  brought  by  (i)  own  brothers  and  nephews, 
(ii)  cousins  who  are  co-sharers,  (iii)  co-sharers  in  the 
patti,  and  (iv)  share-holders  in  the  village  (hissadaran 
deh).  The  village  was  subsequently  divided  into 
more  mahals :  but  no  new  wajib-ul-arz  was  framed  : 
— Held,  that  a  co-sharer  in  the  village  had  a  right 
of  pre-emption  as  against  a  stranger,  even  though 
he  did  not  own  a  share  in  the  mahal,  in  which  the 
property  sold  was  situate.  Dalganjan  Singh  v. 
Kalka  Singh,  I.  L.  B.  22  All.  1,  referred  to.  Jaitki 
*.  Ram  Partab  Sixgh  (1905) 

I.  Ii.  E.  28  Aa  286 


46.  

Construction  of  document — "  Qimat.'''  Held,  that 
the  word  "  qimat '  as  used  in  the  pre-emptive 
clause  of  a  wajib-ul-arz  is  wide  enough  to  include 
the  corsideration  given  for  a  usufructuary  mort- 
gage with  possession  as  well  as  for  a  sale.  Hclas 
Rat  v.  Ram  Prasad  (1906)  .  L  L,  R.  28  All.  454 

47. Wajib-ul-arz — 

Construction  of  document — Beientionof  same  wajib- 
ul-arz  after  division  of  village  into  mohals — Hissa- 
daran deh  and  hissadaran  patti  on  the  same  foe-ting. 
Where  a  village  was  divided  into  three  mahals  and 
the  new  wajib-ul-arz,  which  was  prepared  for  one  of 
them  A  M  was  copied  verbatim  from  the  wajib- 
xil-arz  of  the  village  before  division  and  clearly  put 
hissadaran  deh  and  hissadaran  patti  on  the  same 
footing : — Held,  that  a  co-sharer  in  the  mahal  A  M 
had  no  right  of  pre-emption  in  regard  to  property 
sold  in  A  If  as  against  a  co-sharer  who,  though  he 
had  no  share  in  the  mahal  A  il,  was  a  co-sharer  in 
one  of  the  other  mahals.  Dalganjan  Singh  v.  Kalka 
Singh,  I.  L.  B.  22  AU.  1,  distinguished.  Sardab 
Sdtgh  r.  Ijaz  HrsAi>-  Khax  (1906) 

I.  Ii.  R.  28  All.  614 


48. 


Wajib-ul-arz- 


Construction  of  document.  The  pre-emptive  clause  of 
a  wajib-ul-arz  was  drawn  up  in  the  following  terms  : 
— "  In  case  of  great  necessity  each  co-sharer  is 
entitled  to  transfer  his  property  as  recorded  ia  the 
Ichewat,  and  the  near  co-sharers  and  the  pattidars 
can  claim  a  pre-emptive  right  ;  but  out  of  them  the 
one,  who  is  nearer,  will  have  a  prior  right  to  do  so." 
Held,  that  the  right  of  pre-emption  only  arose  on  a 
sale  to  a  stranger.  If  the  sale  was  to  a  co-sharer 
no  right  of  suit  accrued  to  a  nearer  co-sharer.  -Jai 
Datt.  Ram  Bad AL(  1905)   .  I.  L.  R.  28  All.  168 

49.  Custom — Wajib-ul-arz — Con- 
struction of  document — Custom  or  contract.  In  a 
suit  for  pre-emption  two  wajib-ul-arz  were  relied 
upon.  The  earlier  wajib-ul-arz  of  the  year  1864 
provided  that  "  if  a  sharer  desires  to  transfer  his 
share,  the  first  right  of  pre-emption  is  possessed 
by  his  near  brother,  next  by  the  sharers  in  the  patti 
and  next  by  sharers  in  other  pattis,  and  when 
all  these  have  declined  to  take  a  transfer  the  sharer 
may  sell  to  any  one  he  likes."  The  later  wajib- 
ul-arz  of  the  year  1884  under  the  head,  "  custom  as 
to  pre-emption  "  provided  that  "  no  such  case  has 
as  yet  occurred  :  but  we  acknowledge  the  right  of 
pre-emption."  Held,  that  the  wajib-ul-arz  of  1864 
was  evidence  of  the  existence  of  a  right  existing  by 
custom  and  the  provision  in  the  latter  was  a  recog- 
nition by  the  parties  of  the  custom  prevailing  under 
the  earlier  wajib-ul-arz.  Bam  Din  v.  Pokhar  Singh, 
I.  L.  B.  27  AU.  ■'.53,  followed.  Daulat  v.  Mathfra 
(1906)           .         .         .         I.  Ii.  R.  28  All.  456 

50. Wajib-ul-arz — 

Construction — Custom  or  contract — Silence  as  to 
right  of  pre-emption  in  wajib-ul-arz  of  last  settlement — 
Duties  of  Settlement  Officer  when  preparing  record-of- 
rights.     Where  in  a  suit  for  pre-emption,  the  wajib- 
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ul-arz  of  1833  made  no  mention  of  the  right  and  sub- 
sequent wajib-ul-arz  of  1863  referred  to  the  right  of 
pre-emption  in  the  following  terms  : — "  In  future 
every  one  would  be  entitled  to  transfer,etc.,"  but  the 
wajib-ul-arz  prepared  at  the  settlement  of  1890  was 
silent  as  to  any  right  of  pre-empt'on  existing  in  the 
village  :  Held,  that  the  record  of  1863  was  one  of 
custom  and  that  the  silence  of  the  record-of-rights 
of  the  latest  settlement  in  respect  to  pre-emption 
was  not  a  silence  from  which  any  inference  opposed 
to  the  existence  of  the  right  of  pre-emption  could  be 
drawn,  inasmuch  as  the  rules  framed  for  the  settle- 
ment of  the  district  under  s.  257  of  Act  No. 
XIX  of  1873  did  not  require  the  Settlement  Officer 
to  put  on  record  any  custom  of  pre-emption.  Tota 
V.  Sheo  Narain,  F.  A.  F.  0.  No.  135  of  186S,  decided 
on  June  15,  1S99,  dissented  for.  Harnand  v. 
Kallu  (1909)  .         .         .     I.  L.  K.  31  All.  533 

4.  PURCHASE-MONEY. 

1.  Apportionment  of  purchase- 
money,  illegality  of.  A  person  claiming  to  exer- 
cise his  right  of  pre-emption  must  take  the  bargain  as 
it  was  made.  Any  apportionment  of  the  purchase- 
money  is  altogether  illegal.  Madhub  Chuxdbr 
Nath  Biswas  v.  Tomee  Bewah    .       7  W.  R.  210 

2.  Dispute  as  to  price — Arrange- 
ment between  vendor  and  vendee.  In  a  suit  to 
establish  a  right  of  pre-emption  to  property  which 
had  been  sold,  in  which  the  plaintiff  alleged  that  the 
actual  value  was  different  from  that  which  was  recit- 
ed in  the  deed  of  sale  between  the  defendants,  the 
vendor  and  vendee: — Held,  that  plaintiff  was  enti- 
tled to  have  the  property  at  the  price  agreed  upon 
between  the  vendor  and  the  vendee,  but  not  to  the 
benefit  of  an  arrangement  by  which  a  portion  of  the 
price  had  been  allowed  to  remain  in  the  hands  of 
the  vendee  that  he  might  pay  off  a  mortgage -debt. 
GoLAM  Ayhya  v.  Joy  Mtjngtjl  Singh 

13  W.  R.  435 

3. Rights  of   pre-emptor — Sale 

contract — Deduction  of  amount  recovered  by  vendee. 
A  pre-emptor  is  entitled  to  all  the  benefit  which 
the  vendee  takes  under  the  contract  of  sale.  Held, 
therefore,  where  a  certain  sum  was  fixed  as  the  price 
of  the  property,  and  such  sum  was  paid  by  the  ven- 
dee,but  it  was  subsequently  agreed  between  him  and 
the  vendor,  as  part  of  the  sale-contract,  that  the 
vendee  should  recover  for  his  own  benefit  certain 
moneys  due  to  the  vendor  at  the  time  of  the  sale, 
and  the  vendee  recovered  such  moneys,  that  the 
pre-emptor  was  entitled  to  a  deduction  of  the 
amount  of  such  moneys  from  the  sum  originally 
fixed  as  the  price  of  the  property.  Tajammfl 
Husain  v.  Uda         .         .        I.  Ij.  R.  3  All.  668 


4. 


Bad   title  of  vendor  as  to 


part  of  property — Pre-emptor  and  preferential 
pre-emptor.  Certain  persons  sold  an  8-anna  share  of 
a  village.  G  sued  the  vendors  and  purchasers  of  the 
share  to  enforce  his  right  of  pre-emption  in  respect 
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of  the  sale,  and  obtained  a  decree.  M,  claiming 
1  anna  4  pies  of  the  share  as  his  property,  sued  the 
vendors  and  purchasers  of  the  share  and  G'  for  such 
1  anna  4  pies,  and  obtained  a  decree.  He  then  sued 
the  same  parties  to  enforce  his  right  of  pre-emption 
in  respect  of  the  remainder  of  the  share,  that  is,  6 
annas  8  pies,  claiming  to  pay  only  a  proportionate 
amount  of  the  price  paid  for  the  whole  share.  HM, 
that  M  was  not  bound  to  pay  the  price  paid  for  the 
whole  share  but  only  the  proportionate  amount  of 
such  pr'ce.     Muhammad  Latip  v.  Gobind  Singh 

I.  Ij.  R.  5  AIL  382 

5.  Amount  of  purchase-money 


— Mortgage  by  conditional  sale — Reg.  XVII  of 
1806,  s.  8 — Foreclosure.  Held,  that  a  proceeding 
under  Regulation  XVII  of  1806  foreclosing  a  mort- 
gage by  conditional  sale  was  not  conclusive  as  to  the 
amount  of  the  mortgage-money  against  persona 
subsequently  claiming  to  enforce  a  right  of  pre- 
emption and  raising  the  question  as  to  the  amount 
of  the  purchase-money.  Forbes  v.  Ameeroonnissa 
Begum,  10  Moo.  7.  J.  54^,  referred  to.  Also  that 
on  general  principles,  a  decree  in  a  suit  to  foreclose 
a  mortgage  by  conditional  sale  cannot  bind  a  person 
not  a  party  to  the  suit  claiming  to  enforce  a  right 
of  pre-emption  and  raising  a  similar  question. 
Held,  also,  that  a  person  claiming  a  right  of  pre-emp- 
tion in  respect  of  a  mortgage  by  conditional  sale  was 
bound  to  pay  as  the  price  of  the  property  the  entire 
amount  due  on  such  mortgage  at  the  time  it  became 
absolute.  Ashik  AU  v.  Mathura  Kandu,  I.  L.  R.  5 
All.  187,  followed.  Tawakhul  Rai  v.  Lachman 
Rai.     Tawakhtjl  Rai  v.  Shed  Ghtjlam 

I.  L.  R.  e  All.  341 


6. 


Arrangement  between  ven- 


dor and  vendee  as  to  payment  of  purchase 
money — Right  of  pre-emptor  to  stand  in  the  posi- 
tion of  the  purchaser.  A  co-sharer  of  a  village  sold 
part  of  his  share  to  a  stranger.  This  sale  was  subject 
to  a  right  of  pre-emption  created  by  the  wajib-ul-arz 
in  favour  of  the  partners  of  the  vendor.  Only  a  part 
of  the  purchase-money  was  paid  in  cash,  it  being 
agreed  that  the  balance  should  remain  on  credit 
and  be  secured  by  two  deeds  in  which  the  property 
was  hypothecated  by  the  purchaser  to  the  vendor. 
Held,  that  it  could  not  be  said  that  the  partners  of 
the  vendor  had  not  only  the  right  of  pre-emption, 
but  also  the  right  to  be  put  in  the  same  position 
with  reference  to  all  the  peculiar  incidents  of  the 
payment  of  the  purchase-money  as  that  arranged 
between  the  vendor  and  purchaser.  Nihal  Singh 
V.  KoKALE  Singh  .  .  .  I.  L.  R.  8  All.  29 
Concealment  by  vendor  and 


vendee  of  actual  price — Evidence — Market 
value.  In  suits  for  pre-emption,  whore  the  Court  has 
come  to  the  conclusion  that  the  price  alleged  in  the 
deed  of  sale  is  not  the  true  contract  price,  and  where 
it  cannot  ascertain  the  true  price  by  reason  either 
that  the  vendor  and  vendee  refuse  to  disclose  the 
same  by  their  own  evidence  or  their  evidence  cannot 
be  believed,  the  Court  should  ascertain,  if  possible, 
what  was  the  market  price  of  the  property  in  dispute 
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at  the  time  of  the  sale,  and  accept  that  market  price 
as  the  probable  price  agreed  upon  between  the  part- 
ies. It  is  for  the  plaintiff  either  to  show  what  was 
the  actual  contract  price  or  to  give  substantial  evi- 
dence on  which  the  Court  can  act,  showing  what  was 
the  market  value  at  the  time  of  the  sale.  Agar 
SUTGH  r.  RAGHrEAJ  SlXGH      .  L  Ij.  H.  9  AIL  471 


8. 


Clause  in  -wajib-ul-arz  fixing 


price  in  case  of  sale  to  a  co-sharer — Vendor 
and  purchaser — Sale  to  a  stranger  for  higher  price — 
Agreement  running  with  land — Pre-emptor  entitled 
to  take  property  on  payment  of  price  fixed  in  vcajih- 
vl-arz — Purchaser  entitled  to  recover  purchase- 
money.  The  wajib-ul-arz  of  a  village  contained  a 
provision  that  any  co-sharer  desiring  to  sell  his  share 
should  offer  it  to  the  other  co-sharers  before  selling 
it  to  a  stranger,  and  further  that,  in  ease  of  sale  to 
co-sharer,  the  price  to  be  paid  should  be  calculated 
in  proportion  to  the  price  for  which  a  particular  share 
had  been  sold  in  1860.  One  of  the  co-sharers  with- 
out first  offering  his  share  to  the  other  co-sharers, 
sold  it  to  a  stranger,  for  a  price  higher  than  that 
which  would  be  payable  according  to  the  above- 
mentioned  provision.  A  suit  for  pre-emption  was 
brought  by  a  co-sharer  against  the  vendor  and  the 
purchaser,  and  the  plaintiff  claimed  the  benefit  of 
the  sale  upon  payment  of  a  sum  calculated  according 
to  the  condition  of  the  wajib-ul-arz  relating  to  sales 
between  co-sharers.  Held,  by  the  Full  Bench,  that 
t  he  condition  of  the  wajib-ul-arz  regarding  the  price 
to  be  paid  for  the  share  was  still  binding  on  the  land, 
notwithstanding  the  sale  ;  that  a  co-sharer  was  en- 
titled to  purchase  the  share  at  the  price  agreed 
before  it  could  be  fold  to  anyone  else,  and  in  case  of 
sale  to  a  stranger  could  call  on  the  vendor  and  the 
purchaser  to  hand  it  over  on  payment  of  such  price  ; 
and  that,  if  the  stranger  vendee  had  paid  more  than 
was  payable  according  to  the  wajib-ul-arz,  he  was 
entitled  to  recover  it  from  the  vendor.  Akbar 
Singh  v.  Juala  Singh,  All.  Weekly  Notes  {ISSo) 
216,  distineuised  bv  Tyrrell,  J.  Karim  Bttkhsh 
Khan  v.  PnrLA  Bibi  .     I.  L.  E.  8  All,  102 


9. 


Agreement     run- 


ning with  the  land — Pre-emptor  entitled  to  take 
property  on  payment  of  price  fixed  in  wajib-ul-arz. 
The  pre-emptive  clause  in  the  wajib-ul-arz  of  a  vil- 
lage contained  a  provision  that  the  right  of  pre- 
emption could  be  enforced  on  payment  of  such  sum 
as  would  represent  the  "  kimat-i-murav  vajah," 
that  is  according  to  current  rates.  A  suit  for  pre- 
emption was  brought  against  the  vendor  and  vendee 
of  a  certain  fractional  share  in  the  village,  and  the 
plaintiff  claiming  the  benefit  of  the  above  provision 
disputed  the  price  entered  in  the  sale-deed  as  the 
proper  price  for  the  share  according  to  current  rates. 
Held,  following  Karim  Baksh  Khan  v.  Phula  Bibi, 
I.  L.  R.  S  All.  102,  that  a  co-sharer  was  entitled  to 
purchase  the  share  sold  at  a  price  to  be  ascertained 
according  to  the  rule  in  that  behalf  contained  in  the 
wajib-ul-arz,  and  the  condition  in  the  wajib-ul-arz 
legarding  the  price  to  be  paid  for  the  share  sold  was 
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binding  on  the  land  and  therefore  binding  on  the 
stranger  vendee.     Upmaxi  Kr ar  i;.  Ram  Din* 

I.  L.  E.  10  AIL  621 


10. 


Application  for  refund  of 


money  paid  into  Court  by  a  successful 
plaintiff  in  a  suit  for  pre-emption,  the 
decree  having  been  set  aside  on  appeal — 
Civil  Procedure  Code,  1SS2,  s.  68.3— Interest. 
A  plaintiff  in  a  pre-emption  suit  obtained  a  decree 
and  paid  into  Court  the  pre-emptive  price  as  stated 
in  that  decree,  and  the  money  was  drawn  out  of 
Court  by  the  vendor.  Subsequently  the  decree  was 
reversed  on  appeal,  and  the  plaintiff  then  applied 
under  s.  583  of  the  Code  of  Civil  Procedure,  for  a 
refund  of  the  money  paid  into  Court  as  above  de- 
scribed with  interest.  Held,  that  the  pre-emptor 
was  entitled  to  a  refund  of  the  money  together  with 
interest  up  to  dato  of  repaj-ment.  Rogers  v. 
Comptoir  D^ Escompte  de  Paris,  L.  R.  3  P.  C.  473, 
followed.  Jaswant  Singh  v.  Dip  Singh,  I.  L.  R.  7 
All.  432,  referred  to.  Hatti  Prasad  v.  Chattarpal 
Dubey,  All.  Weekly  Notes  (IS^S)  2S7,  dissented 
from.  Bhagwax  Sixgh  v.  UiMAX-rL-HASXAix 
1.  li,  E.  18  AIL  262 


IL 


Decreed  pre-emiptive  price 


paid  into  Court  by  pre-emptor — Subsequent 
partial  withdrawal  by  a  creditor  of  the  decree- 
holder  of  the  money  so  paid  in.  The  holder  of  a 
decree  for  pre-emption  paid  the  decreed  pre-emptive 
price  into  Court.  A  creditor  of  the  decree-holder 
applied  for  attachment  of  the  money  so  paid  in,  and 
ultimately  was  allowed  by  the  Court  to  withdraw  a 
portion  of  it.  After  the  decree  for  pre-emption  had 
been  confirmed  in  appeal,  the  pre-emptor  applied  for 
possession  of  the  pre-empted  property.  Held,  that 
the  decree-holder  was  entitled  to  obtain  possession, 
and  that  it  was  not  competent  to  the  Court  to  pay 
out  to  any  one  but  the  person  entitled  to  it  under  the 
decree  for  pre-emption  any  portion  of  the  pre-empt- 
ive price,  so  long  as  the  decree  for  pre-emption  was 
not  modified  or  reversed  in  appeal.  Abdus  Salam 
V.  Wilayat  Ali  Khan-        .     I.  L.  E.  19  All.  258 


12. 


Calculation  of  price — Cove- 


nant for  pre-emption.  Breach  of — Suit  to  enforce 
covenant.  Four  brothers,  on  making  a  partition  of 
their  joint  property,  covenanted  with  each  other  that 
if  any  one  of  them,  or  their  heirs,  had  to  sell  his 
share,  he  should  offer  to  sell  the  same  to  one  of  the 
co-sharers.  One  of  the  brothers  having  died,  his 
widow  sold  his  share  which  she  had  inherited  with- 
out such  an  offer  to  the  surviving  brothers,  who 
thereupon  sued  her  and  her  vendee  for  possession 
upon  payment  of  what  they  alleged  to  be  the  value 
of  the  property  {viz.,  R27)".  The  Munsif  found  the 
value  to  be  greater  {viz.,  R95),  and  set  aside  the  sale 
without  giving  posses?  on.  The  lower  Appellate 
Court  made  an  order  that,  if  plaintiffs  deposited 
R95  in  Court,  their  appeal  would  be  decreed. 
The  plaintiffs  deposited  the  amotmt,  and  a  decree  for 
possession  was  given  them.  Held,  that  neither  of  the 
Courts  had  the  power  to  make  the  decrees  which 
they  did  ;  and  the  order  of  the  lower  Appellate 
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PEB-EMPTION— ^cmi. 

4.  PURCHASE-MONEY— cojifci. 
Court  to  deposit  the  money  was  not  binding  on  the 
plaintiffs,  who  had  no  right  under  their  contract  to 
an  election,  after  the  value  had  been  ascertained 
whether  they  would  purchase  at  that  price  or  not. 
Qucere  :  Can  a  perpetual  covenant  as  to  the  disposi- 
tion of  land  be  enforced  ?  Tripooka  Sooxdtjeee  v. 
JrOGEBXATH  DUTT    .  .  •        24  W.  B.  321 

13_  Conditional  decree — Appeal 

^Co'sfs— Civil  Procedure  Code,  18S2,  ss.  214, 
583.  A  Court  of  first  instance  decreed  a  claim  for 
pre-emption  conditionally,  on  the  pre-emptor  pay- 
ing into  Court  R125  within  a  specified  period,  and 
also  awarded  the  pre-emptor  R 39-9-0  as  his  costs  in 
the  suit.  Within  the  specified  period  the  pre-emptor 
paid  into  Court  the  R12o,  and  subsequently  execut- 
ed his  decree  for  costs,  by  drawing  out  therefrom 
the  R  39-9-0.  After  this,  the  decree  was  modified  on 
appeal,  the  Appellate  Court  raising  the  R125  pay- 
able as  the  condition  of  pre-emption  to  R200,  and 
reversing  the  first  Court's  order  as  to  costs.  Within 
the  period  specified  in  the  Appellate  Court's  decree, 
the  pre-emptor  paid  into  Court  the  further  sum  of 
R  75.  Subsequentlv  the  vendee,  defendant,  applied 
to  the  Court  under  s.  583  of  the  Code  of  Civil 
Procedure  to  have  the  property  in  suit  restored  to 
him,  contending  that  the  pre-emptor  had  failed  to 
pay  the  full  R200  within  the  prescribed  period. 
Held  by  Steaight,  J.,  affirming  the  judgment  of 
Mahmood,  J.,  that  this  contention  must  fail  ;  that 
the  payment  of  R125  due  under  the  first  Court's 
decree  could  not  be  said  to  have  been  reduced  by  the 
pre-emptor  subsequently  executing  against  the 
amount  so  paid  the  order  of  that  Court  in  his 
favour  for  costs,  and  that  the  subsequent  payment 
of  R75  within  the  period  prescribed  by  the  Appellate 
Court  satisfied  the  requirements  of  that  Court's 
decree,  subject  to  the  judgment-debtor's  right  to 
recover  the  costs  realized  in  execution  of  the  first 
Court's  decree.  Held,  by  Tykrell,  J.  {contra), 
that,  although  the  pre-emptor  had  once  made  a 
payment,  which  for  a  few  days  was  a  compliance 
with  the  first  Court's  decree,  such  compliance  be- 
came immaterial  when  that  decree  was  modified 
on  appeal,  and  as  he  had  never  had  in  any  Court  a 
credit  for  R200  as  required  by  the  Appellate  Court's 
decree  which  alone  was  the  decree  in  the  cause,  he 
had  failed  to  fulfil  the  condition  essential  to  pre- 
emption, and  therefore  the  defendant's  application 
should  be  allowed.     Balmckaxd  v.  Pancham 

I.  Ii.  E.  10  All.  400 

14^  Mortgage— J/or/gragre-money 

frmidulenfly  over-stated — Claim  of  pre-emptor  decreed 
at  a  lower  figure — Suit  ly  mortgagees  aguimt  mort- 
gagor, to  recover  the  difference.  Din  Bandhu  mort- 
gaged to  Sheodihal  and  others  certain  property,  and 
the  mortgagor  and  the  mortgagees,  for  purposes  of 
their  own,  fraudulently  agreed  to  overstate  the  con- 
sideration for  the  mortgage.  One  Shuhrat  Singh 
then  brought  a  pre-emption  suit  against  the 
parties  to  the  mortgage,  and  obtained  a  decree, 
which  allowed  him  to  take  over  the  rights  of  the 
mortgagees  upon  payment  of  a  sum  much  less  than 


PRE-EMPTIOK"— cow /d. 

4.  PURCHASE  MONEY— concM. 

the  consideration  stated  in  the  bond,  which  was 
found  by  the  Court  to  have  been  largely  fictitious. 
The  mortgagees,  after  the  success  of  Shuhrat  Singh 's 
suit,  sued  the  representatives  of  the  moi-tgagor  to 
recover  from  them  the  difference  between  the  price 
paid  by  Shiihrat  Singh  and  the  consideration  raem- 
tioned  in  the  deed  of  mortgage.  They  based  their 
suit  mainly  upon  a  stipulation  in  the  deed,  to  the 
effect  that,  if  the  mortgage  money  due  to  the  mort- 
gagees was  in  any  way  jeopardized,  the  mortgagees 
would  be  entitled  to  realize  it  with  interest  at  9  per 
cent  per  (tnnum,  and  partly  upon  general  grounds 
of  equitj'.  Held,  that  from  no  point  of  view  were  the 
plaintiffs  entitled  to  succeed.  The  stipulations  in 
the  bond  above  referred  to  enured  to  the  benefit  of 
the  pre-emptor,  and,  since  the  plaintiffs  had  joined 
with  the  defendants  in  misrepresenting  the  amount 
of  the  consideration  for  the  mortgage,  they  could 
not  be  allowed  to  take  advantage  of  their  own  wrong. 
Balbhaddar  Nath  v.  Sheodihal  (1902^ 

I.  L.  R.  24  All.  514 


15. 


Set-ofif- 


■Decrez  in    pre-emption 
Costs.     A     judgment. 


suit — Payment    into   Court 

dated  the  24th  September  1904,  in  favour  of  the 
pre -emptors  under  a  foreclosure  decree  directed 
payment  within  two  months  of  R2,100,  together 
with  the  costs,  if  any,  incurred  by  the  purchaser  in 
obtaining  the  order  absolute.  The  corresponding 
decree  contained  the  words,  "  together  with 
the  costs  of  the  purchaser  in  the  foreclosure 
case,  if  any."  The  decree  also  awarded  the  plaint- 
iffs a  sum  of  R117-4-0  as  costs.  The  R2,100 
■was  paid  within  the  time  fixed.  On  the 
24th  February,  1905,  the  judgment-debtors  claimed 
that  they  were  entitled  to  be  restored  to  possession 
and  that  the  suit  must  be  deemed  to  have  been 
dismissed,  inasmuch  as  the  costs,  amounting  to 
R25-12-0,  of  the  proceedings  relative  to  the  order 
absolute  had  not  been  deposited.  He'd,  following 
Ishri  V.  Gopal  Saran,  I.  L.  R.  6  All.  351,  that  the 
R117-4-0  could  be  set  off  against  the  R25-12-0; 
that  the  R2.100  deposited  was  therefore  in  excess 
of  the  actual  sum  payable  under  the  decree  :  and 
that  the  judgment-debtors'  claim  failed.  Jaggar 
Nath  Pande  v.  JoJcu  Tewari,  I.  L.  R.  18  All.  223,  re- 
ferred to.  Parmanand  Raot  v.  Gobardhan 
Sahai  (1906)  .         .         .    I.  L.  R.  28  All.  676 

16. Fictitious         price — Price 

stated  in  sale-deed  alleged  to  be  fictitious — Burden 
of  proof.  When  a  plaintiff  pre-emptor  comes  into 
Court  alleging  that  the  price  entered  in  the  sale- 
deed  is  fictitious,  it  rests  on  him  to  give  some 
prima  facie  evidence  that  this  is  the  case.  But 
comparatively  slight  evidence  is  sufficient  for  such 
purpose,  and  it  will  then  be  for  the  parties  to  the 
sale  to  show  that  the  price  alleged  to  have  been  paid 
was  actually  paid.  Bhagtvan  Singh  v.  Mahahir 
Singh,  I.  L.  R.  5  All.  184,  Sheo  Pargash  Dube  v. 
Dhanraj  Dube,  I.  L.  R.  9  All.  22\  and  Agar 
^ingh  v.  Raghuraj  Singh,  I.  L.  R.  29  All.  471, 
referred  to.  0' Conor  v.  Ghulam  Haidar,  I.  L.  R. 
8  All.  217,  not  followed.  Abdtjl  Majid  v.  Amolak 
(1907)         .  .  I.  Ii.  R.  29  All.  618 
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PRE  -  EMPTION— corU/f . 

5.  PROFITS  OF  LAXD. 

Ijambardar  collecting  rents 


for  co-sharer — Right  of  suit  by  pre-emptor  to 
recover  profits  accruing  between  the  date  of  his 
decree  and  the  time  when  he  obtained  mutation 
of  names — Principal  and  agent.  Held,  that  a  pre- 
emptor  who  had  obtained  a  decree  for  pre-emption  in 
respect  of  a  share  in  a  pure  zemindari  village  could 
not  successfully  maintain  a  suit  against  the  judg- 
ment-debtor co-sharer  for  the  profits  of  the  pre- 
empted share  accruing  between  the  date  of  the 
original  decree  and  the  date  of  his  obtaining  muta- 
tion of  names,  such  profits  having  been  collected  by 
the  lambardar,  but  not  paid  over  to  the  judgment- 
debtor  ;  inasmuch  as  neither  could  the  lambardar  be 
considered  as  an  agent  of  the  co-sharer,  whose  pos- 
session of  the  profits  was  the  possession  of  his  prin- 
cipal, nor  was  there  any  obligation  on  the  co-sharer 
to  collect  the  profits  and  hold  them  to  the  use  of  the 
plaintiff.     Sri  Kishes  Lal  v.  Atma  Ram 

I.  L,  R.  19  AU.  261 

2.  Annual      profits — One      total 


price  for  ten  villages — Ten  separate  conveyances 
having  a  separate  price  for  each  village — Govern- 
ment revenue — Amount  to  be  paid  on  pre-emption. 
Where  A  agreed  to  buy  from  B  ten  villages 
for  one  total  price,  but  by  subsequent  agree- 
ment between  A  and  B  ten  separate  conveyances 
were  executed  showing  ten  separate  prices  : — Held, 
in  a  suit  for  pre-emption  that  if  it  was  proved  that 
the  consideration  mentioned  in  the  sale-deeds  had 
been  paid  and  received,  the  Court  should  not  look 
further  and  ascertain  the  value  of  the  property  in 
suit  by  a  consideration  of  the  annual  profits  or  of 
the  amount  of  Government  revenue.  O'CoyoK  v. 
GHn.AMHAiDAE(1906)      .     I.  L.  R.  28  AIL  617 


6.  LOSS  OR  WARMER  OF  RIGHT. 


1. 


Refusal 


3. 


PRE-EMPTION— <:o»/<f. 

6.  LOSS  OR  WAIVER  OF  RIGHT— cok/i. 

4.  Pre-emptor  opposing  muta- 
tion of  names — Effect  of  such  opposition  on 
right  of  pre-emption.  Held,  that  a  pre-emptor  is 
not  precluded  from  claiming  the  property  by  right 
of  pre-emption  because  he  opposed  the  mutation  of 
names  only  on  the  ground  that  the  vendor  was  not 
in  possession.     Peera  r.  Shimbhoo  .  2  Agra  348 

5. Insertion  of  names  of  pur- 
chaser's sons  in  deed  of  sale,  effect  of — 
Absence  of  intention  to  defraud.  Held,  that  a  pre- 
ferential right  to  purchase  is  not  lost  merely  by  the 
inclusion  of  the  names  of  the  sons  of  the  purchaser 
in  the  sale-deed,  if  it  be  proved  that  the  actual 
purchaser  was  the  father,  and  the  names  of  the 
sons  were  included  in  accordance  with  the  prevail- 
ing usage,  without  any  intention  to  defraud  the 
other  co-sharers.     Dowlut  Si>'gh  v.  Kedar  Sixgh 

3  Agra  25 

6.  Re-sale— f^ed      of    re-sale    on 

right  of  pre-emption.  A  re-sale  cannot  destroy  the 
right  of  pre-emption  in  a  property,  the  sale  of  which 
is  admitted  bv  the  vendor.  Putooaram  »•.  Sham 
Laix  Sahoo    !         .         .  .       7  W.  R.  206 

Acquiescence  in    mortgage 


to      purchase — 


Conditional  decree.  Held,  that  the  plaintiff,  having 
refused  to  purchase  at  the  sum  actually  given,  could 
not  come  into  Court  and  ask  for  a  conditional  decree, 
which  is  given  in  cases  where  a  higher  price  than 
was  actually  paid  has  been  alleged  to  have  been  paid 
to  the  prejudice  of  the  pre-emptor.  Kxtdhara  t;. 
Khttmax  Sixgh  ....         1  Agra  265 

2. Bond    fide    belief 

that  price  stated  is  in  excess  of  real  price.  A  per- 
son having  a  right  of  pre-emption  does  not  lose  it 
by  refusing  to  purchase  the  property  at  the  price  at 
which  it  is  offered  to  him,  because  he  believes  that 
such  price  is  in  excess  of  the  real  price,  where  such 
belief  is  entertained  and  expressed  in  good  faith. 
Lajja  Prasad  v.  Debi  Prasad 

I.  li.  R.  3  All.  236 


Effect  of   imperfect    parti- 


tion on  right  of  pre-emption.  Where  there  is 
imx)erfect  partition, — viz.,  where  the  land  is  divided, 
but  the  joint  liability  to  the  Government  remains. 
and  the  property  is  not  made  into  separate  mehals, — 
the  right  of  pre-emption  is  not  lost.  Ram  Pershad 
V.  BruEET  SiSGH    ...  2  Agra  252 


by  conditional  sale — Rdinquishment.  Acquies- 
cence in  a  mortgage  by  conditional  sale  does  not  in- 
volve relinquishment  of  the  right  of  pre-emption 
upon  the  conditional  sale  eventually  becoming 
absolute.     Ajaib  Xath  v.  Mathura  Prasad 

I.  L.  R.  11  All.  164 


8. 


Relinquishment    of  right- 


Partition  of  property  sold  on  application  of  vendee — 
Silence  of  pre-emptor — Waiver — Estoppel.  Subse- 
quently to  the  sale  of  a  one-third  share  in  a 
village,  the  vendee  applied  for  partition  of  the 
share.  A  co-sharer,  who  had  a  right  of  pre-emp- 
tion in  respect  of  the  sale,  made  no  objection  to  this 
application,  and  the  partition  was  effected.  The  co- 
sharer  afterwards  set  up  a  claim  to  pre-emption. 
Held,  that  there  was  nothing  in  the  conduct  of  the 
pre-emptor  which  could  amount  to  estoppel,  or  to  a 
waiver  of  his  right  of  pre-emption.  Motee  Sah  v. 
Goklee,  S.-W.  P.  S.  D.  A.  (i^'>i)  -506,  distin- 
guished and  dissented  from  ;  and  Bhairon  Singh  v. 
Lahnun,  All.  Weehly  Xotes  (iS^^f)  216,  referred 
to  bv  Mahmood,  J.  Thammax  Singh  r.  Jamal- 
UD-Dnv  .         .         .         .        I.  li.  R.  7  AIL  442 


9. 


Transfer  of  pro- 


perty to  "  stranger  '" — Right  of  decree-holder  to  pos- 
session. The  holder  of  a  decree  enforcing  a  right 
of  pre-emption,  who  subsequently  to  the  date  of  the 
decree  sells  the  property  to  a  "  stranger,"'  and  per- 
mits the  latter  to  pay  the  purchase -money  decreed 
into  Court,  does  not  by  such  conduct  debar  himself 
from  obtaining  possession  of  the  property  in  execu- 
tion of  the  decree.  Rajjo  v.  Lalmar.,  I.  L.  R.  o  AU. 
ISO,  and  Sarju  Prasad  v.  Jnmm  Prasad,  unreport- 
ed, distinsmshed.     Ram  Saeai  v.  Gaya 

L  L.  R.  7  All.  lOT 


10. 


Co-sharer     join- 


ing relatives  with  him  in  claiming  right — Effect  on 
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PEE-EMPTION— conid. 

6.  LOSS  OR  WAIVER  OF  RIGHT— contd. 

co-sharer'' s  right — Stranger.  A  co-sharer  of  an 
■estate,  who  has  a  right  of  pre-emption,  does  not 
merely  by  joining  with  himself  members  of  his 
family  who  are  not  co-sharers  in  such  state  in  a  suit 
to  enforce  such  right,  defeat  such  right.  Manna 
Singh  V.  Ramadhin  Singh,  I.  L.  R.  4  All.  252, 
distinguished.     Bhtjrey  Mal  v.  Nawal  Singh 

I.  L.  R.  4  All.  259 


11. 


Forfeiture  of  right — Suit   by 


prc-emptor  and  "  fstranger "  to  enforce  right — 
Effects  on  pre-emptor's  right — "  Justice,  equity,  and 
■(jood  conscience  " — Mahomedan  law.  Held,  apply- 
ing the  doctrine  of  the  Mahomedan  law  of  pre- 
emption, such  doctrine  being  in  accordance  with 
justice,  equity,  and  good  conscience,  that  a  co-sharer 
in  a  village,  who  had  under  the  wajib-ul-arz  a  right 
of  pre-emption  in  respect  of  the  sale  of  a  share  who 
joined  a  "  stranger  "  (that  is,  a  person  who  has  not 
such  right)  with  himself  in  suing  to  enforce  such 
right,  thereby  forfeited  such  right.  Sheodyal  Ram 
V.  Bhyro  Ram,  N.-W.  P.  S.  D.  A.  (1S60)  o3  ; 
Guneshee  Lai  v.  Zaraut  AH,  2  N.  W  343 ;  and 
Fakir  Rawot  v.  Emamhaksh,  B.  L.  R.  Sup.  Vol. 
3',  referred  to.     Bhawaxi  Prasad  v.  Damku 

I.  li.  R.  5  All.  197 
Rajjo  v.  Lalman  .  .  I.  Ij.  R.  5  All.  180 
12.  Effect  on  right  of  pre-emp- 
tion of  breach  on  a  former  occasion  of  the 
provisions  of  the  wajib-ul-urz  relating 
to  pre-emption.  Semble :  That  a  claimant 
for  pre-emption  under  a  wajib-ul-arz  would  not 
forfeit  his  right  to  pre-emption  if  upon  a  former 
occasion  he  had  violated  the  provisions  of  the 
wajib-ul-arz  by  mortgaging  his  share  to  a  stranger. 
<i!okul  Chand  v.  Rarn  Prasad,  All.  Weekly  Notes 
(1S91)  127,  followed.  Rajjo  v.  Lalman,  I.  L.  R. 
5  All.  ISO,    referred  to.     Ujagar  Lal  v.  Jia  Lal 

I.  Ii.  R.  18  All.  382 


13. 


Effect    on    right     of   pre- 


emption of  joining  a  stranger  in  suit  for 
pre-emption — Amendment  of  plaint — Striking 
out  name  of  party.  Where  a  plaintiff  having  a 
right  to  pre-empt  joins  with  himself  in  a  suit  for  pre- 
emption a  stranger,  i.e.,  a  person  who  has  no  such 
right,  he  thereby  forfeits  his  right  to  pre-empt,  and 
this  disability  cannot  be  overcome  by  amending  the 
plaint  by  striking  out  the  name  of  the  stranger. 
Bhawani  Prasad  v.  Damru,  I.  L.  R.  -5  All.  147;  Ram 
Nath  V.  Badri  Narain,  I.  L.  R.  19  All.  14S  ;  and 
Fida  All  v.  Muzaffar  AH,  I.  L.  R.  5  All.  65,  referred 
to.     Bhupal  Singh  v.  Mohan  Singh    ■  ' "'      * 

I.  Ii.iR.:i9JAll.f324 

14. Sale  to   a  stranger — Wajih- 

ul-urz — Re-sale  before  suit  to  a  co-sharer — Effect 
■of  such  re-sale.  In  cases  of  pre-emption  based  upon 
a  wajib-ul-arz  the  right  of  pre-emption  does  not 
survive,  if  the  land  which  is  subject  to  pre-emption 
having  been  sold  to  a  stranger,  is  subsequently  re- 
sold by  the  stranger  vendee  before  suit  to  a  co-sharer 
having  equal  rights  with  those  seeking  pre-emp- 
tion.   Serh  Mal  v.  Hueam  Singh 

I.  L.  R.  20  All.  100 
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15. Non-payment       of      price 

fixed  by  decree  within  the  time  limited 
by  decree — Effect  of  an  appeal  from  a  decree  for 
pre-emption  on  the  time  limited  for  paying  in  the 
pre-emptive  price — Limitation — Civil  Procedure 
Code,  18S2,  s.  214.  A  decree  was  given  in  favour 
of  the  plaintiff  in  a  suit  for  pre-emption,  The 
plaintiff  paid  in  a  portion  only  of  the  pre-emptive 
price  within  the  time  limited  by  the  decree.  The 
defendant  appealed.  Long  after  the  time  pre- 
scribed for  payment  by  the  original  decree  had 
expired,  the  defendant's  appeal  was  dismissed,  but 
the  time  for  payment  was  not  extended  by  the  Appel- 
late Court's  decree.  The  plaintiff  then,  after  the 
lapse  of  a  period  from  the  date  of  the  appellate 
decree  in  excess  of  that  which  had  been  given  him 
for  payment  by  the  decree  of  the  first  Court,  paid 
in  the  balance  of  the  pre-emptive  price,  which  was 
accepted  by  the  Court.  On  appeal  by  the  defend- 
ant from  the  Court's  order  directing  the  balance 
of  the  pre-emptive  price  to  be  received,  it  was  held 
that  the  order  of  the  Court  allowing  the  payment 
was  without  jurisdiction,  the  decree  having,  on  the 
expiration  of  the  time  limited  without  payment  by 
the  plaintiff,  become  a  decree  in  favour  of  the 
defendant,  and  the  plaintiff  having  therefore  lost 
his  right  of  pre-emption  under  it.  Jaggab  Nath 
Pande  v.  Jokhu  Tewari    .    I.  L.  R.  18  All.  223 


16. 


Contract  running  with  the 


land — Sale — Right  of  re-purchase,  provided  in  a 
conveyance.  In  a  conveyance  executed  by  plaint- 
iffs in  favour  of  defendant  No.  1  's  father,  it  was 
provided  that,  in  case  he  sold  the  property  subse- 
quently, he  would  be  bound  to  give  preference  to 
the  plaintiffs,  i.e.,  his  vendors,  to  purchase  the 
same  for  a  certain  sum,  and  on  their  refusal  to 
accept  the  offer  he  would  be  at  liberty  to  sell  the 
same  to  others.  After  his  father's  death,  defend- 
ant No.  1,  without  offering  to  sell  the  land  to 
the  plaintiffs,  though  they  were  willing  to  purchase 
it,  sold  the  same  to  defendants  Nos.  2,  3  and  4,  who 
had  notice  of  the  contract.  Held,  that  the  contract 
was  not  binding  on  defendant  No.  1,  and  therefore 
the  sale  to  defendants  Nos.  2,  3  and  4  was  not 
liable  to  be  set  aside.  Nobin  Chandra  Soot  v. 
Nabab  Ali  Sarkar  (1900)  .•-*-  .  5  C.  W.  N.  343 

17.  Acquiescence — Wajib-vl-arz — 

Pre-emptor  accepting  a  lease  of  property  in  suit  from 
the  vendee.  Where  in  a  suit  for  pre-emption  based 
upon  a  custom  declared  in  the  wajib-ul-arz  it  was 
found  that  the  pre-emptor  had,  with  knowledge  of 
his  right  as  pre-emptor,  accepted  a  lease  of  the  land 
claimed  from  the  vendee,  it  was  held  that  this 
amounted  to  such  an  acquiescence  in  the  sale  as 
would  barthe  plaintiff's  right  of  suit.  KishanLal 
V.  Ishri  (1905)        .         .        I.  Ii.  R.  28  All.  237 

7.  CUSTOM. 

1.  Evidence  of  custom — Custom 

need  not  be  immemorial.  In  order  that  a  custom  of 
pre-emption  may  be-  held  to  be  established  it  is  not 
necessary  to  show  that  the  custom  is  immemorial, 
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in  the  sense  of  the  English  common  law.  Hence, 
where  in  a  village,  which  came  into  existence  after 
1846  there  was  found  in  1869  evidence  of  a  custom 
of  pre-emption  amongst  the  co-sharers,  and  further 
evidence  of  such  a  custom  in  1885,  it  was  ^€/d,  that 
the  custom  was  sufficiently  established  for  the  Courts 
to  give  effect  to  it.  Kuar  Sen  v.  Manxman,  I.  L. 
Jt.  17  All.  S7,  Gokul  Dichhit  v.  JJaheshri  DicJihit, 
All.  Weekly  Sotes  (1905)  266,  and  Mohidin  v. 
Shivlingappa,  I.  L.  R  23  Bom.  666,  followed. 
T.T;TrTn}*.T  BhaKTHI  V.  AXBUDH  TlWABI  (1906) 

I.  Ii.  R.  28  All.  434 
liOcal    custom — Finding      by 


loic€r  Court  regarding  existence  of  alleged  custom — 
Second  appeal.  Where  on  a  question  as  to  the 
existence  or  non-existence  of  a  particular  custom 
the  lower  Appellate  Court  has  acted  upon  illegal 
evidence  or  on  evidence,  which  is  legally  insuffi- 
cient to  establish  an  alleged  custom,  the  ques- 
tion is  one  of  law ;  or  if  it  appears  that  the 
lower  Appellate  Court  has  clearly  from  its  judgment 
disregarded  legal  evidence,  the  Court  can  interfere  ; 
but  the  High  Court  in  second  appeal  is  not  bound 
notwithstanding  that  the  lower  Appellate  Court 
has  heard  and  weighed  the  legal  evidence  offered  on 
both  sides,  to  examine  and  consider  the  evidence  in 
all  cases  when  the  existence  or  non-existence  of  an 
alleged  custom  is  the  sole  question  at  issue.  Kakarla 
Ahhaya  v.  Raja  Yenkata  Papayya  Rao,  1.  L.  R. 
29  Mad.  24,  Chakauri  Devi  v.  Sundari  Devi,  AU. 
Weekly  Notes  (1906)  144,  referred  to.  Hashtm  Ali 
V.  Abvxtl  Rahman  (1906)    .  I.  L.  R.  28  All.  698 

3. Wajib-ul-arz— 7n/ere«c€  of  cus- 
tom from  entry  in  previous  tcajib-ul-arz — Mahomedan 
law.  A  viUage  wajib-ul-arz,  prepared  in  the  year 
1883,  contained  only  the  following  entry  with 
reference  to  pre-emption  : — "  Custom  of  pre-emp- 
tion : — Xo  pre-emption  suit  has  been  instituted, 
but  the  custom  of  pre-emption  is  accepted."  But 
the  wajib-ul-arz  of  the  same  village  prepared  in 
1864,  was  more  explicit.  It  ran  as  follows  : — 
'■  Mention  of  the  right  of  pre-emption  : — When  it 
is  desired  to  transfer  a  share,  the  heirs  and  near 
brethren  have  the  right  first.  On  their  refusal  to 
take,  the  transferor  is  competent  to  sell,  mortgage 
or  assign  to  anyone  he  likes."  Held,  that  in  the 
wajib-ul-arz  of  1883  the  villagers  intended  to 
reproduce — and  understood  they  were  in  fact  re- 
producing— the  custom  of  pre-emption  that  pre- 
vailed in  1864  :  that  therefore  the  provisions  of  the 
Mahomedan  law  were  not  applicable.  Pokhae 
SiSGH  V.  Husais  KHA^-  (1906) 

I,  Ii.  R.  28  AU.  679 

4.  Wajib-ul-arz — 

Custom — E§ect  of  perfect  partition,  no  new  wajib-ul- 
arzes  for  the  new  makals  being  framed.  Where  a  vil- 
lage, in  which,  according  to  the  wajib-ul-arz,  a 
custom  of  pre-emption  existed  amongst  the  eo- 
sharers,  was  divided  by  perfect  partition  into  three 
mahals,  but  no  fresh  wajib-ul-arzes  were  framed, 
for  the  new  mahals  it  was  held  that  the  custom  was 
either  abrogated  in  its  entirety,  or  remained  applic- 
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able  in  its  entirety  to  the  co-sharers  in  the  various 
new  mahals  inter  se.  Badri  Prasad  v.  Hashmai  Ali, 
I.  L.  R.  29  All.  299,  discussed.  Dalganjan  Singh  v. 
Kalka  Singh,  1.  L.  R.  22  AU.  1,  referred  to.  GoBETD 
Ram  f.  Masihcllah  Khax  (1907) 

I,  Ii.  R.  29  ALL  295 

5. Wajib-ul-arz — 

Custom  of  contract — Interpretation  of  document — 
Exchange — Variation  in  terms  of  wajib-ul-arz. 
An  exchange  gives  rise  to  a  right  of  pre-emption 
when  such  right  arises  on  a  sale.  \Miere  there  has 
been  a  variation  in  the  terms  of  the  wajib-ul-arzes 
prepared  respectively  at  two  settlements,  and  the 
previous  wajib-ul-arz  recorded  a  custom  :  Held,  that 
the  variation  in  the  terms  of  the  later  wajib-ul-arz 
did  not  necessarily  affect  the  custom.  Gulah  Singh 
V.  Jag  Ram,  3  AU.  L.  J.  R.  646,  distinguished. 
Dakyao  Sixgh  v.  Jahax  Sesgh  (1909) 

L  Ii.  R.  31  All.  539 

8.  MISCELLANEOUS  CASES. 

Siiit    for  pre-emption— Cm«- 


tom  and  contract — Practice.  It  is  the  practice  of  the 
Courts  to  allow  claims  for  pre-emption  to  be  as.«ert- 
ed  on  the  grounds  both  of  contract  and  custom  in 
one  and  the  same  plaint.     Xehchttl  r.  Than  Sixgh 

2  N.  W.  222 


2. 

tion- 


-RigU 


-    Pleading  right  of  pre-emp- 
pleaded      in     defence     to   suit   for 


possession  by  purchaser  of  co-sharer's  rights  and 
interests.  A  co-sharer  of  a  village,  who  is  in  pos- 
session, cannot  plead  the  existence  of  a  right  of  pre- 
emption in  defence  to  a  suit  for  possession  by  the 
purchaser  of  the  rights  and  interests  of  another  co- 
sharer.  Ajudhia  Bakttsh  SixGH  f.  Arab  Ali 
Khax      .         .         .         .       I.  L.  R.  7  AH  892 

"Want     of    opportunity    to 


exercise  right — Conditions  es-ierdial  before  alien- 
ation. Held,  that  the  plaintiff,  who  had  a  pre- 
ferential right  to  purchase,  and  had  no  opporttinity 
offered  him,  had  a  right  to  enforce  those  conditions, 
a  compliance  with  which  was  essential  before  alien- 
ation to  others,     Abdooixah  Khax  t-.  AjiEEEr:^ 

1  Agra  274 

TTinduB — How    far  Mahomedan 


law  of  pre-emption  applicable  amongst  Hindus — 
Statement  of  claim — Meaning  and  not  form  of 
statement  to  be  corhsidered.  Held,  that  '"  in  the 
absence  of  allegation  or  proof  as  to  any  custom 
different  from,  or  not  co-extensive  with  the  Maho- 
medan law  of  pre-emption  that  law  must  be  appli- 
ed"' between  Hindus.  Jagdam  Sahai  v.  Mahabir 
Prasad,  1.  L.  R.  28  All.  60,  Chowdhree  Birj  Lai  v. 
Raja  Goor  Sahai,  .V.-TT.  P.  H.  C.  Rep.  F.  B.  1866- 
67,  Vol  I,  p.  128,  and  Jai  Kuar  v.  Heera  Lai, 
All  H.  C.  (187-5)  1,  referred  to.  Further,  where 
the  words  used  were  "  I  have  a  claim  for  pre-emption 
on  this  house.  If  any  one  else  purchases  it,  I  shall 
be  put  to  inconvenience.  Go  at  this  very  moment 
and  take  the  money  from  Shoshi  Bhusan  Sircar  and 
tell  Ram  Chfiran  and  Chakauri  Devi  to   return  the 
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house  by  taking  the  money."  Held,  that  this  was 
sufficient  claim  ;  the  concluding  portion  evincing  a 
desire  on  the  part  of  the  plaintiff  to  avail  herself 
of  her  right.  If  she  had  merely  stated  that  she  had 
a  claim  that  would  not  have  been  sufficient. 
Chakauri  Devi  v.  Sundari  Devi  (1905) 

I.  Ij.  R.  28  AIL  590 

5. Sale  of  land  by  Govern- 
ment—TT''o7i'6-«Z-Mr2.  When  Government  has  ac- 
quired land  permanently  it  does  not  become  a  co- 
sharer  in  the  village,  to  which  the  land  originally 
appertained,  and  on  a  sale  thereof  the  provisions 
contained  in  the  village  wajib-ul-urz,  which  deal 
with  sales  by  co-sharers  in  the  village,  are  not 
applicable.     Gaya  Singh  v.  Ram  Singh  (1905) 

I.  L.  R.  28  AIL  235 

6.  Attachment    of   price — Civil 

Procedure  Code,  18S2,  s.  266  (J:) — Execution  of  decree 
— Athchment — Contingent  right — Right  of  pre-emp- 
tion under  a  conditional  decree  for  pre-emption. 
Held,  that  the  interest  in  the  pre-empted  property 
of  a  successful  pre-emptor,  who  has  not  yet  paid  the 
pre-emptive  price  fixed  by  his  decree  is  an  interest 
the  attachment  of  which  is  proliibited  by  s.  266  {h) 
of  the  Code  of  Civil  Procedure.  Gorakh  Singh  v. 
SiDH  GoPAL  (1906)    .         .     I.  L.  R.  28  AIL  383 

7. Right    of  heir  to  maintain 

suit — Wajih-nl-arz — Devolution      of      pre-emptor^  s 
interest   before     suit    brought — Plainti§     pre-emptor 
joining  as  co-plaintiff  the  heir  of  a  deceased  co-sharer. 
Where  a  right  of  pre-emption  exists  by  custom  as 
recorded  in  the  village  ivajib-ul-arz,  the  right  having 
once  accrued  does  not  of  necessity  lapse  by  the  death 
of  the  pre-emptor  before  making  a  claim,  but  des- 
cends along  with  the  property  in  virtue  of  which  it 
subsists  to  the  heir  of  the  pre-emptor.     Secus  if  the 
pre-emptor  sells  such  property  to  a  stranger.     The 
heir  of  a  pre-emptor  cannot  be  considered  to  be  a 
'■  stranger  "  as  that  term  is  generally  understood  in 
connection  with  a  customary  right  of  pre-  emption  ; 
nor  will  his  joinder  with  a  co-sharer  in  a  suit  for 
pre-emption  have  the  effect  of  defeating  the  right 
of  his  co-plaintiff.     So  held  by  Richards  and  Tud- 
BALT,,   J  J.    (dissentiente   Banerji,   J.)-  Muhammad 
Yusuf  Ali  Kfutn  v.  Dal  Knar,  I.  L.  R.  20  All.  148, 
and  Kaunsilla  Kunwar  v.  Gopal  Prasad,  I.  L.  R,  28 
All.  424,  followed.     Sheo  Narain  v.  Hira,  I.  L.  R.    i 
7  All.  535,  distinguished.     Kednr  Xath  v.  Chunni 
Lai,  S.  A.  Xo.  1123  of  1904,  decided  lOth  January    ! 
1907,  unrepoi-ted,  Fida  Ali  v.  Muzaffar  AH,  I.  L.  R. 
5  All.  65,  Bhawarii  Prasad  v.  Damru,  I.  L.  R.  5  All.    1 
197,  Bhupcd  Singh  v.  Mohan  Sinjh,  I.  L.  R.  19  All.    \ 
324,  and  Chotu  v.    Husain    Balchsh,    All.   Weekly    i 
Notes  {1893)  25,  referred  to.     Per  Banerji,   J.  :—    ' 
The  right  of  pre-emption  being  a  right  of  substi-    j 
tution,  the  heir  of  pre-emptor  not  having  himself  a 
right  of  pre-emption  at  the  date  of  tno  sale,  cannot 
maintain  a  suit  :  but  he  is  not  a  "  stranger,"  whose    ' 
joinder  in  a  suit  for  pre  emption  would  defeat   the 
right  of  .a  co-plaintiff  himself  entitled  to  pre-empt. 
Sheo  Narain  v.  Hira,  I.  L.  R.  7  All.  535,  followed,    j 
MuJiammad  Yusuf  Ali  Khan  v.  Dal  Kuar,  I.  L.  B. 
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20  All.  148,  Kedar  Nath  v.  Chunni  Lai,  decided 
lOth  January  1907,  unreported,  Bhawani  Prasad  v. 
Damru,  I.  L.  R.  5  All.  65,  Bhupal  Singh  v.  Mohan 
Singh,  I.  L.  R.  19  All.  324,  and  Chotu  v.  Husain 
Bakhsh,  All.  Weekly  Notes  {1893)  25,  referred  to. 
Wajid  Ali  v.  Shaban  (1909)  I.  L.  R.  31  AIL  623 

PREFERENTIAL  HEIR. 

Se  Hindu  L.a.w    .   I.  L.  R.  36  Gale.   86 

PREJUDICE. 

See  Conviction    .         .    5  C.  W.  N.  567 

See  Possession,  Order  of  Criminal 
Court  as  to — Evidence,  Mode  of 
TAKING,  etc.     .         .  5  C.  "W.  N.  544 

See  Rioting    .       I.  L.  R.  33  Calc.  295 

PRELIMINARY  DECREE. 

See  Appeal      .         .      13  C.  W.  N.  142 
/See  Partition     .    I.  L.  R.  36  Calc.  762 

for  partition — 

See  Partition.  .         .  13  C,  W.  N.  690 

PRELIMINARY  INQUIRY. 

See  Complaint — Dismissal  of  Com- 
plaint— Power  of,  and  Prelijunaries 
to.  Dismissal  .         .  6  C.  W.  N.  295 

See  Criminal  Procedure  Code,  s.  351 
(1872,  s.  104  ;  1861-69,  s.  206). 

14  W.  R.  Cr.  20 

See  Criminal  Proceedings. 

9  W.  R.  Cr.  54 

See  Evidence    .    I.  L.  R,  35  Calc.  751 

See  Magistrate,  Jurisdiction  of — Com- 
mitment to  Sessions  Court. 

8  W.  R.  Cr.  61 
3  B.  L.  R.  A.  Cr.  47 

See  Presidency  Magistrate. 

I.  L.  R.  16  Bom.  159 

See  Revision — Criminal  Cases — Miscel- 
laneous Cases. 

I.  L.  R.  20  Calc.  349 

See  Sanction  for  Prosecution — Nature, 
Form,    and    Sufficiency     of.    Sanc- 
tion.        .     I.  L.  R.  6  All.  98  ;  101 
I.  L.  R.  20  Calc.  474 
I.  L.  R.  15  All.  392 

See  Sanction  for  Prosecution — Power 
to  grant  Sanction. 

I.  L.  R.  19  Calc.  345 
I.  L.  R.  23  Calc.  582 

PRELIMINARY  ORDER  OR  DECREE. 

See  Appeal — Omission  for  appeal  in 
time  against  Preliminary  Order  oe 
Decree. 
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See  Advocate-Gexeral. 

I.  L.  R.  30  Bom.  474 

See  Civil  Peocedvre  Code.  1882,  s.  411. 
I.  L  R.  33  Calc.  1040 

power  of  Indian  Legislature   to 


affect- 


Sec  Madras  Cixr  Muxicipal  Act,  s.  341 . 
I.  L.  R.  25  Mad,  457 

—  statute  limiting — 

See  Supreme  Coitrt.  Bombay. 

3  Moo  I.  A.  463  ;  488 

—  to  discontinue  prosecution — 
See  RioTiXG      .         .        7  C.  W.  W.  301 


Crown — Express 

words.  The  prerogative  of  the  Cro^-n  cannot  be 
taken  away  except  by  express  words.  In  the 
matter  of   the   will  of   Wi  Matta    (1908) 

12  C.  W.  N.  1081 

:prescription. 


Col. 

1.  Claim  to  Pbescbiptios    . 

.   9770 

2.  Easements — 

(a)  Generally     . 

.  9770 

(&)    HotrSES  ASD  OTHEB  BuiLDINGS 

.  9771 

(c)  Lasj>      .... 

.  9773 

(d)  Light  axt)  Aib 

.  9775 

(e)  Money  Allowance'. 

.  9785 

(/)  Office    .... 

.  9786 

{g)  Collection  OP  Revenue  . 

.  9786 

(h)  Privacy 

.  9786 

(i)  Right  of  Way 

.[9787 

(/)  Right  concerning  Water 

.  9791 

{Jc)  Trees     .... 

.  9800 

See  Adverse  Possession. 

I.  L.  R.  30  Mad,il45 

See  Easement. 

See  Landlord  and  Tenant. 

9  C.  W.  N".  858 

See  Limitation  Act,  1877,  s.  26  (1871,  s 

27). 

See  Riparian  Owner. 

I.  li,  R.  35  Calc.  851 

See  Specific  Relief  Act,  s.  55. 

8  C.  W.  N.  710 
easements — 

5€€  Easement    .  I.  L,  R.  29  Calc.  363 
8  C.  W.  N.  244 

See  Right  of  Way      .     6  C.  W.  K".  197 

See  Right  to"  Use  of  Water. 

I.  L.  R.  29  Calc.  100 
I.  L.  R.  30  Calc.  281 

VOL.   IV. 


PRESCRIPTION— <;on?<?. 

1.  CLADI  TO  PRESCRIPTION.    ' 

1. Assertion  of  right,  form  of— 

Election  in  alternative  case.  The  right  asserted  in 
a  claim  founded  on  prescription  should  be  strictly 
and  clearly  defined,  and  cannot  be  based  on  rightfl 
which  are  inconsistent.  When  a  party  is  called 
upon  by  the  Court  to  elect  which  branch  of  a  double 
case  he  will  proceed  with,  the  election  must  be  dis- 
tinct and  clear,  and  such  as  will  bind  him  and  will 
show  accurately  on  the  face  of  the  record  the  claim 
(if  any)  which  is  abandoned.  Buoy  Keshub  Roy 
V.  Obhoy  Churn  Ghose         .        16  "W,  R.  198 

See  Dhunput  Singh  Bahadoor  r.  Xarain  Per- 
SHAD  Singh  .  .  20  W.  R.  94 

2.  EASEMENTS. 

(a)  Generally. 

2.  Prescription    Act — Law     of 

mofussil  of  India.  The  English  Prescription  Act 
does  not  apply  to  the  mofussil  of  India.  Buoy 
Prokash  Singh  r.  Ameer  Ally    .     9  W.  R.  91 

Easements,  law   of,    appli- 


cability of,  to  British  subjects  in  India — 
Civil  law.  The  law  of  easements  in  England,  be- 
ing derived  from  the  civil  law,  has  no  peculiarities 
to  debar  its  being  applied  to  British  subjects  in 
India.     Culliandoss  Kirparam  i-.  Cleveland 

2  Ind.  Jur.  O.  S.  15 

4.   Foundation  of  prescriptive 

rights — Presumption  of  grant.  Prescriptive  rights 
are  founded  on  the  presumption  of  a  grant  from 
long-continued  uninterrupted  user  and  enjoj'ment 
as  of  right.  Chunder  Jaleah  v.  Rajichuk;? 
MOOKERJEE  .  .  .  15  "W.  R.  212 

5.  Easements  how    created — 

User — Easement  creating  damage  to  servient  tene- 
ment. A  grant,  either  express  or  implied,  in  pre 
scription,  is  necessary  to  establish  an  easement. 
Conclusive  evidence  is  required  to  prove  an  ease- 
ment, the  result  of  which  is  great  damage  to  the 
servient  tenement.  Without  an  uninterrupted 
user,  there  can  be  no  claim  to  an  easement.     Zu- 

MEER    ALI    V.    DOORGABUN  .  1  W.'R.  230 

6.  Iiong  possession — XJier — Pre- 
sumption of  title.  Long  and  imdisturbed  itser:or 
possession  confers  title  by  prescription,  because  it 
is  presumed  to  be  founded  on  title.  GooROO  Per- 
SHAD  Roy  r.  Bykunto  Chunder  Roy 

6  W.  R.  82 

7. Permissive    possession.     To 

constitute  a  right  by  prescription,  the  possession 
must  have  been  as  of  right.  Mere  permissive  pos- 
session cannot  be  the  basis  of  right  by  prescription. 
AsKAR  r.  Ram  Manick  Roy 

5  B.  li.  R.  Ap.  12  :  13  W.  R.  344 

8.  Right    of    user — Ancient    and 

uninterrupted  right.  A  party  claiming  the  right  of 
user  by  prescription  over  the  property  of  another 
must  show  not  only  that  the  right  has  existed  from 
ancient  days,  but  also  that  it  has  been  exercised  as 
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PRESCRIPTION— cori<<i. 

2.  EASEMENTS— cow<(/. 

(a)  Generally — concld. 

of  right,  and  has  not  been  interrupted.  Mallik 
Jawad-ul-huq  v.  Ram  Prasad  Das 

3  B.  L.  R.  A.  C.  281 

9.  Period  creating  right— t^.ser 

as  creating  prescriptive  title.  It  was  formerly  held 
that  no  fixed  period  had  been  laid  down  to  create  a 
right  by  prescription.  Krishna  Mohan  Mooker- 
JEE  V.  Jagannath  Roy  Jugi 

2  B.  li.  R.  A.  C.  323 

RUPCHANDRA  GhOSE  V.   RuP.MANJARI  DaSI 

3  B.  L.  R.  A.  C,  325  :  12  W.  R.  274 

DooRGA  Churn  Paul  v.  Pearee  Mohun 

9  W.  R.  283 
Buoy  Keshub  Roy  v.  Obhoy  Churn  Ghose 

18  W.  K.  168 

10.  — Uninterrupted 

enjoyment — Bom.  Reg.  V  of  1S27,  s.  1,  cl.  1.  Held, 
that  unuiterrupted  enjoyment  for  a  period  of  more 
than  thirty  years  was  necessary  in  order  to  acquire 
a  title  by  jirescription  to  an  easement  in  the  mofus- 
sil  of  the  Bombay  Presidency  ;  the  law  applicable 
to  such  cases  being  Regulatioir  V  of  1827,  s.  1,  cl.  1, 
and  that  Act  XIV  of  1859  had  made  no  alteration 
in  this  respect.  Anaji  Dattushet  v.  Morushet 
Bapushet         .         2  Bom.  354= :  2nd  Ed.  334 

Rambhau  Bapushet  v.  Bhai  Bapushet 

2  Bom.  352  :  2nd  Ed.  333 

11. User  —  Cases 

prior  to  Limitation  Act,  1871.  Prior  to  the  jiassing 
of  the  Limitation  Act,  1871,  in  order  to  give  rise  to 
an  easement  by  prescription  over  immoveable  pro- 
perty in  the  island  of  Bombay,  it  was  necessary  for 
a  jjlaintiti  claiming  such  an  easement  to  prove 
twenty  years'  uninterrupted  u.ser  of  it.  Narotam 
Bapu  v.  Ganpatrav  Pandurang 

8  Bom.  O.  C.  69 
The  period  was  fixed  by  the  Limitatiom  Act,  1871, 
s.  27,  at  twenty  years,  and  that  provision  has  been 
continued  in  the  present  Limitation  Act,  s.  26. 

12. Alterations  in   property — 

Severance  of  tenements — Continuance  of  easement 
u-itlwut  grant.  If  the  alterations  which  a  man 
makes  in  his  property  before  alienation  of  any  part 
of  it  are  i^alpable  and  manifest,  and  in  their  nature 
permanent  changes  in  the  disposition  of  the  pro- 
perty, so  that  one  part  thereof  becomes  dependent 
on  another,  the  purchaser  of  either  part  must  take 
the  land  either  burdened  or  benefited,  as  the  case 
may  be.  by  the  qualities  thus  attached  thereto. 
On  a  severance  of  tenements,  an  easement  in  its 
nature  continuous  would  pass  by  implication  of  law 
without  any  words  of  grant.  Amutool  Russool 
V.  Jhoomuck  Singh        .         .         24  W.  R.  345 

(6)  Houses  and  other  Buildings. 

13. Loss  of  easements— Z)(*cori,- 

tinuance  of  user — Pulling  doivn  house.  Where  the 
house,  the  right  of  easement  to  which  was  claimed. 


PRESCRIPTION--^ow<(?. 

2.  EASEMENTS— cow/rf. 

{b)  Houses  and  other  Buildings — contd. 
was  not  and  had  not  been  in  existence  for  several 
years,  nor  was  the  intention  shown  of  rebuilding  it 
within  a  reasonable  time  : — Held,  that  the  right  of 
easement  which  is  acquired  by  prescription  and  en- 
joyment, and  continues  so  long  as  the  person  enjoj-- 
ing  it  continues  the  enjoyment  and  shows  an  inten- 
tion to  continue  it,  had  thus  been  lost  by  disconti- 
nuance ;  and  that  by  the  destruction  of  the  tene- 
ment the  servitude  had  been  extinguished,  and  the 
plaintilf  had  no  right  to  maintain  the  suit  for  the 
right  of  easement.  Teeka  Ram  v.  Doorga  Per- 
shad 1  Agra  196 

Kalee   Dass   Banerjee    v.    Bhoobun   Mohun 
Doss  .         .         .         .  20  W.  R.  185 

14. Long-continued     user     of 

house  as  house  of  pr&jer-  Public  right.  A 
thatched  house,  which  has  been  used  by  the  pro- 
prietor of  the  land  whereon  it  stood  as  a  house  of 
prayer  for  himself,  family,  neighbours,  and  the 
public,  ha^■ing  been  blown  down,  a  brick-built  one 
was  erected  in  its  stead  by  public  subscription  and 
maintained  for  the  same  purpose.  After  the  pro- 
prietor's demise,  his  heirs  claimed  the  right  and 
title  to  the  house.  Held,  that  the  consent  of  the 
proprietor,  added  to  the  long  use  of  the  house  by 
the  public,  entitled  the  public  by  way  of  implied 
grant  to  the  occui)ation  of  the  same  as  a  house  for 
prajer,  and  the  plaintiffs  could  not  succeed. 
SuiRoo  Shaikh  Durjee  v.  Futteh  Shaikh 
Durjee         .         .         .         .  15  W.  R  505 

15.  Wall — Adjoining       building — 

Side  tcall.  A  built  a  house  in  the  rear  of  B's  house. 
There  was  a  passage  between  the  houses.  Over 
the  passage  A  built  a  room  connecting  the  two 
houses.  This  room  corresponded  with  B's  first 
floor,  and  had  an  open  terrace  on  the  toj)  of  it. 
The  structure  by  which  ..4  connected  the  two  houses 
was  quite  independent  of  B's  house.  It  was  sup- 
ported throughout  by  wooden  pillars  adjoining  B's 
wall,  which  the  cross  beams  did  not  penetrate  or 
touch.  But  the  structure  was  built  so  close  to 
B'a  wall  that  the  latter  served  as  a  side  wall  to  the 
room.  This  state  of  things  had  existed  for  upwards 
of  twenty  years.  Held,  that  A  did  not  acquire  auj' 
easement  over  B's  wall  by  merely  building  on  his 
own  ground  close  to  B's  house,  even  though  A  had 
built  no  side  wall  to  his  own  house,  but  trusted  to 
-B's  keejjing  up  his  wall  to  shelter  his  (A's)  house  on 
that  side.  Gordhan  Dalpatram  v.  Chotalal 
H  ARC  cyan  .         .  I.  L.  R.  13  Bom.  79 

16.  Projection — Beneficial    enjoy- 

onent  of  the  dominant  owner — Cornice  projected  over 
another's  land,  as  ornamentation — Indian  Easements 
Act  (V  of  1SS2).'  There  can  be  no  prescriptive 
right  to  a  projection  which  has  been  erected  merely 
for  the  purpose  of  ornamentation.  John  George 
Bagram  v.  Khettranath  Karformah,  3  B.  L.  B. 
(O.  C.)  IS,  47,  referred  to.  Nritta  Kumari  Dassi 
V.  PuDDOMONi  Bewah  (1903) 

I.  L.  R.  30  Cale.  503 
^  B.C.  7  C.  "W.  N.  649 
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PBESCRIPTION— confef. 

2.  EASEMENTS— confcZ. 

(6)  Houses  and  other  Bxtildings— concW. 

Yj^ Right  to  cornice 

acquired  bij,aper  twelve  years' enjoyment.  Where  a 
man  erects  a  building  overhanging  the  land  of  an- 
other, he  commits  a  trespass  for  which  an  action 
will  lie  asainst  him  and  he  wiU  by  prescription  ac- 
quire a  right  to  the  space  occupied  by  such  projec- 
tion and  the  right  to  maintain  it  in  its  position.  A 
cornice  overhanging  a  neighbour's  land  cannot  be 
removed  by  such  neighbour,  if  it  has  been  in  exist- 
ence for  more  than  twelve  years.  Mohonlal  Jechand 
v.  Amrahlal  Bechardas,  I.  L.  R.  3  Bom.  174,  re- 
ferred to  and  followed.  RATHiNAVELr  Mudaliab 
f.  KOLAyDAVELU  Pn.T.AT  (1906) 

I.  Ij.  R.  29  Mad.  511 


18. 


(c)  Land. 

Title  by    prescription — Ad- 
Qumre  :    Whether  a  title  to  land 


verse  possession. 

can  be  gained  by  prescription  without  adverse  pos- 
session.    Raj  Nakain  Dutt  v.  GontMONEE  Dossee 

6  W.  R.  215 


19. 


Immemorial  use    of  land 


for  burial  ground — Right  of  zamindar.  Where  a 
piece  of  land  has  been  used  from  time  immemorial 
by  the  inhabitants  of  a  mohalla  for  the  purpose  of 
burving  their  dead,  such  use  excludes  any  claim  to 
exclusive  possession  by  the  zamindar  which  inter- 
feres with  that  use.  Mohun  Lall  v.  Noor  Aff>rrD 
1  N.  W.  Ed.  1873,  202 

20.  Right  to  land  for  stall  in 


market.  In  a  suit  to  recover  possession  of  a  piece 
of  land  on  which  defendant  had  erected  a  stall  for 
the  sale  of  commodities  on  market  days,  it  was  held 
that  defendant's  right  of  resort  to  the  market  as  a 
member  of  the  public  did  not  warrant  his  having  a 
stall  located  in  a  particular  spot,  and  that  the 
latter  right  could  only  be  acquired  either  by  grant 
or  bv  prescription.     Ram  Manick  Roy  f.  Asgcr 

11  W.  R.  112 

21,  Intervention  of  owner  after 

title  lost  by  lapse  of  time.  Where  a  proprietor 
of  certain  land  lost  all  title  to  it  through  the  opera- 
tion of  the  statute  of  limitations,  but  subsequently 
intervened  and  held  it  for  a  year  or  two  twenty- 
eight  years  before  action  brought,  while  Regulation 
V  of  1827  was  in  force,  it  was  held  that  he  could 
not  rely  on  this  possession  to  defeat  the  statute, 
but  must  show  affirmatively  that  this  intervention 
was  rightful  and  in  virtue  of  proprietorship,  and 
such  as  to  supersede  the  previous  prescriptive  right 
acquired  against  him.  Ram  Chandka  bin  Ma- 
dhaveav  v.  Abaji  .        .         .         .1  Bom.  64 

22.  Right  to  watan — Bom.  Reg. 

F  of  1827,  s.  1,  cl.  1 — Uninterrupted  possession. 
The  plaintiff  in  1861  sued  to  recover  his  share  in  a 
watan.  The  defendants  had  been  in  actual  posses- 
sion of  it  from  1811  to  1830,  when  the  Government 
attached  the  watan  and  enjoyed  its  revenues  till 
1845,     In  1846  it  was  restored  to  the  defendants. 


PRESCRIPTION— con/<f. 

2.  EASEMENTS— conirf. 

(c)  Land — contd. 
Held,  that  the  defendants  had  uninterrupted  posses- 
sion for  more  than  thirty  years,  under  cl.  1  of  s.  1 
of  Regulation   V  of   1827".     Lado  LAKsirrMAN  v. 
Keishnaji  Sadashiv     .         .     6  Bom.  A.  C.  41 


23. 


Right   to  place  tazias  on 


certain  plot  of  land  during  Moharram — 

Easements  Act  {V  of  1SS2),  ss.  4  and  IS — Customary 
right — Facts  necessary  to  establish  the  existence  of  a 
customary  right.  The  plaintiff  sued  for  possession 
of  a  piece  of  land  which,  he  alleged,  formed  part 
of  the  court-yard  of  his  kothi,  and  for  demolition 
of  a  chabutra  thereon.  The  defendants  denied 
the  plaintiS's  title,  and  alleged  that  they  always 
used  the  chabutra  as  a  sitting  place,  and  that 
during  the  Moharram  the  tazias  and  alums  were 
exhibited  upon  the  chabutra  and  a  takht  was  placed 
upon  it.  The  Court  of  first  instance  found  that  the 
defendants  had  a  right  to  use  the  land  in  the  manner 
claimed  during  the  Moharram.  The  lower  Appel- 
late Court,  on  the  question  of  the  defendants'  right 
to  use  the  said  land  in  the  manner  claimed  by  them, 
found  as  follows  :  "  That  various  mirasis  whose 
connexion  with  each  other  is  not  established  have 
within  a  period  of  twenty  years  or  so  placed  tazias 
upon  the  land  and  sung  there."  Held,  per  Aikman, 
J. — A  right  to  place  tazias  on  a  certain  plot  of  land 
during  the  Moharram  is  a  right  of  the  nature  of  the 
customary  easements  referred  to  in  s.  18  of  Act  V 
of  1882,  and  may  be  acquired  as  such  by  prescrip- 
tion. Ashraf  Ali  v.  Jagan  Nath,  I.  L.  R.  6  All. 
497,  referred  to.  Held,  on  appeal,  by  Edge,  C.J., 
and  B.4NERJI,  J.,  that  this  finding  of  fact  did  not 
necessarily  in  law  lead  to  the  conclusion  that  there 
was  a  local  custom  by  virtue  of  which  the  easement 
now  claimed  by  the  defendants  was  acquired. 
Where  a  local  custom  excluding  or  limiting  the 
general  rules  of  law  is  set  up,  a  Court  should  not 
decide  that  it  exists  unless  such  Court  is  satisfied 
of  its  reasonableness  and  its  certainty  as  to  extent 
and  application,  and  is  further  satisfied  by  the 
evidence  that  the  enjoyment  of  the  right  was  not 
by  leave  granted,  or  by  stealth,  or  by  force,  and 
that  it  had  been  openly  enjoyed  for  such  a  length 
of  time  as  suggests  that  originally  by  agreement  oir 
otherwise  the  usage  had  become  a  customary  law 
of  the  place  in  respect  of  the  persons  and  things 
which  it  concerned.     Kcae  Sen  v.  Mamjian 

L  L.  R.  17  All.  87 

reversing  on  appeal  under  the  Letters  Patent  MA>r- 
MAN  V.  KcAK  Sen    .         .     I.  L.  R.  16  All.  178 


24. 


Permanent    tenancy,     ac- 


quisition of,  by  farmer — Prescription — Land- 
lord and  tenant — Decree  for  khas  possession 
against  tenant,  who  set  up  permanent  title — Continu- 
ance of  tenant  in  possession — Presumption  that 
tenant  continued  to  hold  as  permanent  tenant — Limit- 
ation— Commencement — Sub-soil,  landlord's  right  to. 
In  a  suit  for  khas  possession  against  B,  who  set  up  a 
permanent  tenancy,  it  was  decided  that  B  held 
some  of  the  lands  as  jotdar  and  the  rest  as  ijaradar 
under  the  plaintiS  and  a  decree  was  made  in  plaint- 
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PRESCRIPTION"— conirf. 

2.  EASEMENTS— cott^cZ. 

(c)  Lakd — concld. 

iff's  favour  for  khas  possession  of  such  lands  only 
as  B  held  as  ijaradar.  But  although  symbolical 
possession  of  the  lands  decreed  was  delivered  to 
the  plaintiff,  B  continued  to  hold  possession  of  all 
the  lands  in  suit  for  more  than  twelve  years.  On 
several  occasions  during  this  period  B  made  asser- 
tions of  title  as  permanent  t«nant  to  the  knowledge 
of  the  plaintiff's  agents.  Held,  that  B  acquired  by 
prescription  a  right  to  hold  the  lands  as  a  perma- 
nent tenant,  but  that  the  sub-soil,  in  respect  of 
which  no  prescriptive  right  had  been  made  out  by 
B,  remained  with  the  landlord.  It  was  to  be  pre- 
sumed that  after  symbolical  possession  was  de- 
livered to  the  plaintiff,  B  continued  to  hold  the 
lands  as  on  the  title  which  he  had  already  asserted 
in  the  suit,  and  limitation  ran  from  that  date  and 
not  from  the  date  or  dates  on  which  B  subsequently 
made  assertions  of  permanent  title  to  the  know- 
ledge of  plaintiff's  agents.  A  farmer  may  acquire 
by  prescription  the  right  of  a  permanent  tenant  by 
setting  up  such  higher  right  adversely  to  the  zamin- 
dar.  Jnggobundhu  v.  Bam  Chunder,  I.  L.  R.  5  Calc. 
584  ;  Gopal  v.  Krishna  Rao,  I.  L.  R.  25  Bom.  275  ; 
Seshamma  Shettati  v.  Chickaya  Hegade,  I.  L.  R.  25 
Mad.  507 ;  and  Rajundar  Kishwar  Singh  v.  Sheo 
Pursun  Misser,  10  Moo.  I.  A.  438,  referred  to. 
Bagdtt  Majhi  v.  Dukga  Peosad  Singh  (1905) 

9  C.  W.  N.  292 


{d)  Light  and  Air. 

Ne'w  "windo'ws — Injunction — 


25.  

Alteration  of  easement — New  windows  higher  than  the 
old  ones — New  easement — Indian  Easements  Act  (V 
of  1882),  s.  23.  Plaintiff  had  two  windows  in  the 
rear  wall  of  his  house.  In  1886  he  rebuilt  his 
house,  and  opened  new  windows,  which  were  of 
nearly  the  same  size,  but  were  a  little  higher  than 
the  old  ones.  In  1899  defendant  built  his  house 
and  blocked  up  these  two  new  windows.  The 
plaintiff  sued  for  an  injunction.  The  first  Court 
dismissed  the  suit.  The  lower  Appellate  Court  re- 
versed the  decree  and  granted  an  injunction,  hold- 
ing that  the  plaintiff  did  not  lose  his  easement  by 
changing  the  position  of  the  windows,  because  the 
new  ones  were  nearly  of  the  same  dimension,  and, 
as  their  position  was  higher  than  that  of  the  old 
windows,  the  burden  on  the  servient  tenement 
was  rather  less  than  before.  On  second  appeal  :— 
Held,  reversing  the  decree  and  dismissing  the  suit, 
that  the  easement  claimed  in  respect  of  the  new 
windows,  which  did  not  receive  the  same  cones  of 
light  as  were  enjoyed  through  the  old  ones,  was 
quite  distinct  from  the  easement  in  respect  of  the 
old  windows  ;  and  that,  therefore,  the  easement 
respecting  them  could  be  acquired  only  by  enjoy- 
ing it  for  the  required  length  of  time.  Bai  Haei- 
ganga  v.  Teicamlal  Kedaeeshwae  (1902) 

I.  L.  R.  26  Bom.  374 
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{d)  Light  and  Am — contd. 
hotise.  To  acquire  by  prescription  a  right  to  the 
uninterrupted  access  of  light  and  air  through  the 
windows  of  a  dwelling-house,  it  is  sufficient  that  the 
building  in  respect  of  which  the  right  is  claimed  has 
assumed  the  appearance  and  outward  aspect  of  a 
dwelling-house  for  more  than  twenty  years  before 
the  time  of  the  commencement  of  the  suit,  though 
not  completed  or  used  as  a  dwelling-house  for  the 
full  period  of  twenty  years  before  that  time.  When 
a  building  is  so  far  completed  as  to  show  an  inten- 
tion to  use  it  as  a  dwelling-house,  with  certain 
windows  or  openings  for  light  and  air,  from  that 
time  it  becomes  the  duty  of  those  who  are  concerned 
in  preventing  a  prescriptive  right  to  the  access 
of  light  and  air  from  arising  in  respect  of  such 
windows,  to  take  steps  to  challenge  and  hinder  the 
acquisition  of  such  right.  Pranjivan  Das 
Haejivan  Das  v.  Mayaram  Samal  Das 

1  Bom.  148 

Ancient    lights. 


27. 


Ancient  lights  cannot  be  obstructed  by  the  owner  of 
the  adjacent  land  building  on  it,  so  as  to  obscure 
the  light  and  air  always  enjoyed.  Whether  the 
party  has  or  has  not  other  windows  on  another  side 
of  his  premises  is  Timmaterial.  Purun  Mttddtjck 
V.  OoDAY  Chand  Mallick       .         .    3  "W.  R.  29 

Mahomed  Hossein  v.  Jafur  Alt    4  W.  R.  23 

28. Right  to      have 

building  removed — Sufficient  light,  right  to  access 
of.  An  easement  of  light  to  a  window  only  gives  a 
right  to  have  buildings  that  obstruct  it  removed  so 
as  to  allow  the  access  of  sufficient  light  to  the 
window.     Bala  v.  Maharu 

I.  L.  R.  20  Bom.  788 


29. 


Right  to     have 


26. 


Light  and    air,  right  to — 


I^asements  to  dwelling-house — Use    as    a  dwelling- 


windows  closed — Invasion  of  privacy,  comfort,  and 
ventilation.  If  the  plaintiff's  privacy  was  invaded, 
and  the  defendant  could  not  establish  his  right  by 
long  usage,  the  former  was  entitled  to  have  the  win- 
dows closed,  and  the  latter  could  not  be  allowed  to 
open  new  windows,  merely  because  the  comfort  and 
ventilation  of  his  own  building  would  be  increased. 
GooE  Dass  v.  Manohur  Dass     .      2  Agra  269 

30. Presumption     of 

lost  grant — Positive  and  negative  servitudes — Ob- 
structions— 2  cL-  3  Will.  IV,  c.  71.  In  a  suit  to 
remove  an  obstruction  to  the  enjoyment  of  light 
and  air  and  for  damages  : — Held,  by  Marks y,  J., 
that  in  cases  where  English  law  is  applicable,  the 
law  of  prescription  is  that  existing  in  England  prior 
to  the  passing  of  the  Prescription  'Act.  Although 
the  enjoyment  of  light  and  air  as  of  right  for  up- 
wards of  thirty-  years  is  evidence  from  which  an 
enjoyment  from  time  immemorial  may  be  presumed, 
yet,  inasmuch  as  the  period  of  legal  memory 
is  about  700  years,  the  claim  by  prescription  in  this 
country  is  defeated  by  the  fact  that  English  law 
has  only  been  introduced  here  for  about  200  years. 
Where  an  easement  has  been  enjoyed  for  upwards 
of  twenty  years,  the  presumption  of  a  grant  is  a 
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{d)  Light  axd  Aik — contd. 
question  of  fact  and  not  of  law.  Distinction 
drawn  between  positive  and  negative  servitudes. 
Edd,  by  Peacock,  C.J. — A  right  to  air  may  be 
acquired  by  express  grant,  but  it  cannot  be  acquired 
merely  by  presumption  arising  from  user,  whether 
the  presumption  is  a  presumption  of  prescription 
or  not.  The  only  amount  of  light  which  can  be 
claimed  by  prescription  or  by  length  of  enjoyment, 
without  an  actual  grant,  is  such  an  amount  as  is 
reasonably  necessary  for  the  convenient  and  com- 
fortable habitation  of  the  house.  The  uninter- 
I  rupted  enjoyment  of  light  for  twenty  years  acqui- 
f  esced  in  by  the  owner  of  the  servient  tenement 
raises  a  presumption  of  right  which,  in  the  absence 
of  any  evidence  to  rebut  it,  ought  to  be  acted  upon 
^  by  those  who  have  to  determine  the  facts.  Such 
t  presumption  is  one  of  law,  and  not  of  fact.  Held, 
by  XoEMA>",  J. — Servitudes  are  known  and  recog- 
nized both  in  Hindu  and  Mahomedan  law.  A  right 
to  the  unobstructed  access  of  light  is  not  a  property 
or  interest  in  the  light  itself,  nor  a  right  to  be  en- 
joyed in  or  over  the  soil  of  the  adjacent  owner. 
By  analogy  to  the  law  of  limitation,  an  adverse  and 
uninterrupted  use  of  an  easement  for  twenty  years 
confers  a  right  to  it ;  therefore,  where  the  access  of 
light  and  air  through  the  windows  of  a  house  has 
been  enjoyed  for  twenty  years,  and  there  is  nothing 
to  rebut  the  presumption  of  title,  the  law  implies 
an  obligation  on  the  part  of  an  adjoining  owner  not 
to  interrupt  the  free  access  of  necessary  light  and 
air  through  such  windows.  Bagbam  t.  Khettra- 
KATH  Kakformah      .         .    3  B.  Ii.  E.  O.  C.  18 


3L 


Knowledge    and 
U.     In  a  suit  for 


acqxiiescence — 2  ct-  3  Will.  IV, 
enforcing  the  removal  of  an  obstruction  to  the 
alleged  right  of  the  plaintiffs  to  the  light  and  air 
through  certain  windows  in  a  room  of  a  house  con- 
tiguous to  the  house  of  the  defendants,  it  was  proved 
that  the  plaintiffs  had  purchased  the  premises  in 
1847,  and  that  the  building  of  the  room  in  which 
the  windows  in  question  were  had  been  subse- 
quently commenced  in  1849  ;  and  the  Judge  of  the 
Court  below  found  on  the  evidence  that  the  room 
and  windows  had  been  completed  and  in  use  for  a 
period  of  twenty  years  prior  to  the  date  of  suit. 
May  18th,  1870;  that  the  plaintiffs  had  enjoyed 
the  light  and  air  through  the  windows  for  a  period 
of  twenty  years  without  any  interruption  by  the 
defendants ;  and  it  being  proved  that  the  de- 
fendants had  by  buildings  obstructed  the  light  and 
air  coming  to  the  plaintiff's  windows,  he  granted 
an  injunction  commanding  the  defendants  to  take 
down  so  much  of  the  waU  as  rose  to  the  height  of 
more  than  five  feet  above  the  level  of  the  plaintiff's 
floor,  and  restraining  them,  the  defendants,  from 
continuing  their  building  above  the  height  of  five 
feet.  Held,  on  appeal,  per  Couch,  C.J. — By  the 
English  law  before  the  Prescription  Act  (which  is 
the  law  governing  the  case),  the  presumption  of  a 
grant,  in  the  case  of  a  claim  to  the  access  and  use 
of  light  for  a  building,    was  a  presumption  of  fact. 


PRESCEIPTION^;oK/rf. 

2.  EASEMENTS— con/</. 

{d)  Light  axd  Aie — contd. 

the  presumption  being  founded  on  the  consent  or 
acquiescence  of  the  owTier  of  the  servient  tenement. 
Acquiescence  implies  knowledge,  and  knowledge 
may  be  presumed  where  the  owner  is  in  possession. 
There  must  be  knowledge  for  twenty  years,  at  any 
rate  ;  if  the  knowledge  were  for  a  lesser  period, 
,  whether  there  was  a  grant  would  be  a  question  of 
I  fact,  and  no  presumption  could  arise.  The  ques- 
i  tion  of  whether  or  not  there  was  knowledge  is  one 
preliminary  to  the  consideration  whether  or  not 
a  grant  is  to  be  presumed.  Htld,  on  the  evidence, 
that  there  had  been  no  knowledge  on  the  part  of 
the  defendants  during  the  whole  time,  and  there- 
fore there  had  not  been  a  twenty  years'  enjoyment 
of  the  light  and  air  with  their  acquiescence.  Held, 
•per  ilABKBY,  J. — The  presumption  of  a  lost  grant 
is  one  of  fact.  An  uninterrupted  user  for  twenty 
years  would  be  evidence  from  which,  taken  with 
other  circum.stances,  it  might  be  inferred  that  a 
grant  had  existed.  No  "  patientia  "  or  "  submis- 
sion "  on  the  part  of  the  defendants  being  shown 
so  as  to  constitute  an  acknowledgment  of  the  exist- 
ence of  the  right  of  the  plaintiffs  to  the  light  and 
I  air,  the  defendants  were  entitled  to  succeed. 
BHrBA>-  Mohan  Banerjee  v.  Elli' .tt 

6  B.  L.  E.  85 

Held,  on  appeal  to  the  Pri\-y  Council,  that  the  law 
of  prescription  applicable  to  India  was  the  English 
law  previous  to  the  passing  of  the  Prescription  Act, 
2  &  3  \YU1.  r\',  c.  71.  In  order  to  establish  a  right 
to  light  and  air,  an  tminterrupted  user  of  at  least 
twenty  years,  with  the  acquiescence  of  the  owner 
of  the  servient  tenement,  must  be  shown.  In  a 
suit  to  restrain  the  defendants  from  obstructing  the 
light  and  air  through  certain  windows  of  a  house 
belonging  to  the  plaintiffs,  it  was  shown  that  the 
enjoyment  <  f  the  alleged  r  ght  began  on  14th  April 
1850,  the  windows  then  being  in  a  sufficiently  fin- 
ished state  to  create  the  right.  In  March  1870  the 
plaintiffs  received  notice  from  the  defendants  of 
their  intention  to  erect  a  building  which  would  have 
the  effect  of  obstructing  the  passage  of  light  and 
air  through  the  plaintiffs'  -windows.  The  building 
was  actually  commenced  on  23rd  March  1870,  but 
it  was  not  actually  raised  to  such  a  height  as  to 
amotmt  to  an  obstruction  until  some  days  after  the 
twenty  years  had  elapsed.  Held,  that  there  was 
not  an  enjoyment  for  twenty  years  with  the  ac- 
.  quiescence  of  the  defendants  such  as  entitled  the 
!  plaintiffs  to  maintain  the  suit.  Qucrre  .  Whether 
i  proof  of  constructive  knowledge  on  the  part  of  the 
defendants  would  not  be  sufficient  to  show  their 
acquiescence.  Elliott  v.  BHOOBrx  Mohttx 
BosERJEE  .  12  B.  L.  E.  406  :  19  W.  E.  194 
L.  E.  I.  A.  Sup.  Vol.  175 

32.  Act  IX  of  1871, 

8.  27 — Enjoyment  "  as  of  right  " — Unity  of  passession 
i  —The  English  Prescription  Act  [2  d:  3  Will.  IV, 
c.  71),  s.  3 — Grant  independent  of  -user.  In  a  suit 
to  restrain  the  defendant  from  obstructing  the 
access  of  liaht  and  air  through  certain  windows  of 
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the  plaintiff's  house,  it  appeared  that  both  the  tene- 
ments had  formerly  constituted  the  joint  property 
of  a  Hindu  family,  and  that  in  1835  a  partition  took 
place  among  the  various  members  composing  it,  by 
which  the  tenement  in  the  occupation  of  the  plaint- 
iff became  separated  from  that  occupied  by  the 
defendant  ;  and  that  the  latter  property  was,  in 
1860,  purchased  by  the  plaintiff  jointly  with  one  G, 
but  under  the  purchase  the  plaintiff  took  sole  pos- 
session thereof ;  that  in  1867,  however,  he  relin- 
quished it  in  favour  of  G  in  pursuance  of  an  award, 
wherein  it  was  found  the  plaintiff  had  no  right  or 
title  thereto  ;  and  that  in  1870  it  was  purchased  by 
the  defendant,  who,  in  1871  and  1872,  erected  the 
obstructions  complained  of  by  the  plaintiff.  Held, 
that  though,  in  the  interval  between  1860  and  1867, 
the  plaintiff  had  not  such  an  estate  in  the  servient 
tenement  as  to  constitute  unity  of  title  in  him  to  the 
two  tenements,  and  thereby  extinguish  all  ease- 
ments between  them,  yet  the  unity  of  possession  in 
the  plaintiff  during  that  period  excluded  the  oper- 
ation of  s.  27  of  Act  IX  of  1871,  as  the  enjoyment 
during  that  time  was  not  "  of  right."  Semble  :  In 
order  that  the  enjoyment  should  be  "  of  right," 
there  must  be  an  adverse  exercise  of  it  as  against 
the  servient  holder.  Act  IX  of  1871  does  not 
exclude  other  modes  than  therein  provided  of  ac- 
quiring an  easement  by  enjoyment.  In  this  case, 
applying  the  law  of  prescription  in  force  in  Calcutta 
prior  to  1871,  which  was  the  English  law  previous 
to  the  passing  of  2  &  3  Will.  IV,  c.  71,  a  grant  might 
be  implied  independently  of  user  ;  and,  under  the 
circumstances  of  the  case,  the  jjlaintiff  was  entitled 
to  such  right  to  easements  of  light  and  air  as  can 
be  inferred  from  enjoyment,  i.e.,  a  right  to  restrain 
the  defendant  from  committing  any  act  whereby 
the  access  of  light  or  air  should  be  so  diminished  as 
with  respect  to  air  to  prove  a  nuisance  or  injurious 
to  health,  and  with  respect  to  light  to  render  the 
house  unfit  for  comfortable  habitation.  Modhoo- 
sooDUN  Dey  v.  BissoN'ATn  Dey 

15  B.  L.  R.  361 
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Ancient  lights 


Enlargement  of  windotv — Ob-^truction — Notice — De- 
lay— Mandatory  injunction.  ^A^here  a  person,  who 
has  a  right  to  light  from  a  certain  window,  opens  a 
new  window,  or  enlarges  the  old  one,  the  owner  of 
an  adjoining  house  has  a  right  to  obstruct  the  new 
or  enlarged  opening,  if  he  can  do  so  without  ob- 
structing the  old  ;  but  if  he  cannot  obstruct  the 
new  without  obstructing  the  old,  he  must  submit 
to  the  burden.  A  plaintiff  entitled  as  of  right  to 
light  and  air  through  a  certain  window,  subse- 
quently enlarged  it,  and  on  the  light  thereto  being 
interfered  with  by  the  defendant,  gave  him  notice 
to  remove  the  obstruction  two  days  after  it  had 
been  completed.  Held,  that  he  had  been  guilty  of 
no  delay  in  taking  steps  to  prevent  the  obstruction, 
and  that  he  was  entitled  to  a  mandatory  injunction 
requiring  the  defendant  to  remove  it.  Prova- 
BTJTTY   DaBEE   V.    MOHENDRO   LaLL   BoSE 

I,  li.  R.  7  Calc.  453 
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34. 


Obstruction 


— Substantial  injury — Injunction — Damages — Acqui- 
escence. Any  act  by  which  the  control  of  light 
and  air  are  taken  off  the  hands  of  the  person  en- 
titled to  them,  or  by  which  the  access  of  light  and 
air  to  the  window  of  a  dwelling-house  is  interfered 
with,  is  prima  facie  an  injury  of  a  serious  character. 
Where  the  defendant,  without  leave  or  license,  took 
possession  of  the  plaintiff's  ^vindow  as  completely 
as  if  he  had  blocked  it  up  altogether  : — Held,  that  no 
precedent  warranted  the  substitution  of  damages 
for  an  injunction  in  such  a  case  against  the  plaint- 
iff's will.  The  defendant's  building,  which  ob- 
structed the  access  of  light  and  air  to  the  plaintiff's 
window,  began  in  May,  and  the  plaintiff  instituted 
his  suit  in  July.  Held,  that,  prima  facie,  the  plaint- 
iff was  entitled  to  the  removal  of  the  obstruction, 
and  that  it  was  for  the  defendant  to  show  that  the 
right  had  been  lost  by  acquiescence.  Nand- 
KisHOR  Balgovan  V.  Bhagubhai  Pranvalfbhdas 
I.  L.  R.  8  Bom.  95 


35. 


— -  User — Adjoining 


houses  with  party  wall.  The  plaintiff  and  defend- 
ant being  owners  of  two  adjoining  houses,  with  a 
common  party  wall  between  them,  the  former 
placed  a  window  frame  in  an  aperture  in  an  upward 
extension  of  his  part  of  the  wall  which  he  had 
erected  eight  years  before  suit,  and  the  latter 
thereupon  raised  the  wall  on  her  side  so  as  to  cut 
off  the  supply  of  light  and  air  which  the  plaintiff 
used  to  receive  before,  and  after  the  placing  of  the 
window-frame.  Held,  that  there  had  been  no  ap- 
propriation of  the  light  and  air  by  the  plaintiff  for 
the  statutory  period  (twenty  years)  creating  in  him 
a  right  of  easement,  and  entitling  him  to  relief 
against  the  inconvenience  sustained  by  him. 
Sarubai  v.  Bapu  Narhar  I.  L.  R.  2  Bom.  660 


36. 


Injunction — 


Damages — Specific  Relief  Act  (I  of  1877),  s.  54, 
cl.  {c)— Limitation  Act  (XV  of  1877),  s.  26— Manda- 
tory injunction.  The  plaintiff  complained  that  the 
defendants  intended  to  build  so  as  to  obstruct  the 
passage  of  light  and  air  through  an  ancient  window 
in  his  house,  and  render  a  room  therein  unfit  for 
use,  and  prayed  for  a  perpetual  injunction  restrain- 
ing the  defendants  from  so  building.  It  was  proved 
that  the  wall  intended  to  be  built  would  so  shut  out 
the  light  and  air  as  to  render  the  room  completely 
dark  and  unfit  for  use.  The  Subordinate  Judge 
granted  the  injunction  as  prayed.  The  defendants 
appealed  to  the  Joint  Judge,  who  amended  the 
lower  Court'-s  decree  by  ordering  the  removal  of 
the  injunction  and  directing,  in  its  stead,  a  new 
window  to  be  opened  in  the  plaintiff's  house  to  the 
east  of  the  window  in  question.  On  appeal  by  the 
plaintiff  to  the  High  Court : — Held,  reversing  the 
decree  of  the  lower  Appellate  Court,  that  the  plaint- 
iff had  an  absolute  and  indefeasible  right  to  the 
easement  he  had  acquired  ;  and  the  only  possible 
question  was  whether  injunction  or  damage  was 
the  appropriate  remedy  under  the  circumstances  of 
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the  particular  case.  Held,  also,  that,  as  the  evidence 
established  that,  after  defendants'  wall  was  built, 
plaintiff's  room  would  not  remain  substantially  as 
useful  to  him  as  before,  the  plaintiff  was  entitled  to 
an  injunction.  Holland  v.  Worky,  L.  B.  26  Ch.  D. 
578,  distinguished.  The  High  Court  also  directed 
a  mandatory  injunction  to  issue  to  the  defendants 
to  remove  the  wall  they  had  raised  after  the  lower 
Appellate  Court  had  passed  the  decree  in  their 
favour  and  pending  the  plaintiff's  apjjeal  to  the 
High  Court.     Kadarbhai  r.  R.AHrMBHAi 

I.  li.  K.  13  Bom.  674 

37.   ■ Xew    house 

erected  on  the  site  of  old  home.  The  mere  fact  of 
a  house  having  been  taken  down,  or  having  fallen 
down,  and  a  new  house  being  erected  on  its  site 
would  not  by  itself  be  sufficient  to  extinguish  any 
right  to  light  and  air  which  the  owner  of  the  house 
may  possess.  The  question  whether  the  right  is  or 
is  not  extinguished  would  depend  on  whether  the 
new  doors  and  windows  are  in  the  same  position 
and  are  of  the  .same  dimensions  as  the  old  doors 
and  windows  ;  in  other  words,  the  question  for  con- 
sideration would  be  whether  the  easement  claimed 
as  appertaining  to  the  newly  constructed  house 
imposes  a  different  and  a  greater  burden  on  the 
servient  tenement.  Fotvlers  v.  Walker,  L.  J.  49 
Ch.  598 :  L.  J.  51  Ch.  443,  and  Pendarves  v. 
Monro,  L.  R.  1  Ch.  61,  followed.  A.  Caspersz  v. 
Raj  KrMAR  Sarkar         .         .     3  C,  W.  H".  28 


PRESCRIPTION— con///. 
2.  EASEMEXTS- 


contd. 


38. 


Obstruction      of 


right  to  Ugh*  and  air — Suit  for  injunction  or  damaga 
—Specific  Belief  Act  (I  of  1877),  s.  54.     The  plaint- 
iff was  the  owner  of  a  house  in  Jambulwadi  Street 
in  Bombay.     The  defendant  owned  a   house  to  the 
east  of  it,  and  between  the  two  houses  was  a  gully 
three  feet  seven  inches  wide,  the  part  of  which  next 
the    defendant's    house    was    a    gutter.      On    the 
ground   floor   of   the   plaintiff's    house    were    four 
windows,  and  on  the  first  floor  two  windows,  all 
looking  out  into  the  gully,  and  all  of  them    ancient 
windows.     The  defendant's  hotise  originally  was  a 
little  higher  than  the  plaintiff's  house,  and  con- 
sisted of  a  ground  floor,  a  first  floor,  and  a  loft. 
Shortly  before  suit,  the  defendant  pulled  down  this 
house,  and  on  the  same  site  began  to  build  a  new 
four-storied  house  vrith  a  loft.     The  plaintiff  sued 
for  an  injunction,   alleging  that   this   new  house, 
•which  wou'd  be  of  much  greater  height  than  the 
old  one,  would  completely  V.ock  up  his   ancient 
■windows   and   cause   him   material   damage,   there 
being  no  other  window  in  his  house  on  the  side  next 
the  defendant.     The  defendant  in  his  \*Titten  state- 
ment   denied    that    his    new    house    would    cause 
material  damage  to  the  plaintiff.     He  alleged  that 
his  old  house,  which  was  higher  than  the  plaintiff's, 
had  a  projecting  cornice,  so  that  hardly  any  direct 
light  came  to  the  plaintiff's  ^\indows,    which  were 
almost,  if  not  entirely,  lighted    by  the  light  that 
came  from  each  end  of  the  gully.    He  further  stated 
that  his  new  house  would  have  no  cornice,  and  that 


(d)  Light  and  Air — contd. 

he  had  widened  the   gully,  so    that   light    to   the 
plaintiff's  windows  would  not  be  appreciably  dimin- 
ished, but   that,   even  if  the  passage  had  not  been 
widened,  there  would  have  been  little  diminution 
of  light.     He  also    alleged  that   the   plaintiff  had 
other  windows  and  sources  of  light  than  the  said 
six  windows.     While  denying  all  damage,  the  de- 
fendant, however,  to  avoid  litigation  and  without 
prejudice,   paid  into  Court   R200,  which,  he  said, 
was  more  than  sufficient  to  compensate  the  plaint- 
iff.    .After  filing  the  suit,  the    plaintiff  obtained  a 
rule  for  an  injunction  at  the  date  of  which  the  walls 
of  the  defendant's  house  had  been  built  up  as  far  as 
the  second  floor.     The  rule  was  subsequently  dis- 
charged, the  defendant  consenting  that  the  cause 
should  be  argued  at  the  hearing  as  if  the  new  house 
was  then  in  the  same  condition.     The  defendant, 
however,  subsequently    continued  to  build,  and  at 
the  date  of  hearing  it  was  practically  complete. 
The  lower  Court  (Starling,  J.)  found  that  prior  to 
the  building  of  the  new  house  direct  light  came  to 
the  plaintiff's  windows  to  the  extent  at  all  events 
of  5  inches,  and  in  addition  to  this  a  considerable 
amount  of  lateral  light  came  to  the  windows  over 
the  defendant's  roof.     The  Court  held  that,  as  the 
plaintiff  had  a  right  to  this  light  by  prescription, 
he  was  absolutely  entitled  to  the  whole  of  it  ;  that 
the  defendant  had  by  his  new  building  cut  off  all 
the  direct  light,  and  that  practically  all  the  light 
left  to  the  plaintiff  was  reflected  light,  the  amount 
of  which  dejjended  on  the  condition  in  which  the 
defendant  might  choose  to  keep  the  walls  of  his 
house.     L'nder    these     circumstances,    the    lower 
Court,  looking  at  the  house  as  if  it  was  still  in  the 
condition  in  which  it  was  at  the  time  the  injunc- 
tion was  discharged,  held  that  the  plaintiff  was  en- 
titled to  a  mandatory  injunction,  and  directed  the 
defendant  to    remove    the    upper  portion  of    the 
house,  which  had  been  built  since  that  time.     On 
appeal : — Held,  that,  although  the  plaintiff's  light 
had  been  sensiblv  diminished  by  the  defendant's 
new   building,    there  had  not   been  such  a  large, 
material,  and  substantial  damage  as  to  require  in- 
terference   by    injunction,    or    that    the    plaintiff's 
room  had  been  rendered  unfit  for  the  purpose  for 
which  it  might  reasonably  be  expected  to  be  used. 
The  Appeal  Court  therefore  varied  the  decree  of 
Starling,    J.,    and    refused   an    injunction,    but 
ordered  the  defendant  to  pay  the  plaintiff  RoOO  as 
damages.     Ghanasham     Xilkant     Nadkarni     v. 
MoROBA  Ramchandra  Pai 

I.  L.  R.  18  Bom.  474 


39. 


Access   of     ligM 


and  air  to  windows — Agreement  preferring  the  ac- 
quirement of  an  easement — Easements  Act  (F  of 
1882),  s.  15,  ex  pi. —Specific  Belief  Act  (I  of  1877), 
s.  54.  A  promise  was  made  regarding  the  access  of 
light  and  air,  by  the  plaintiff's  predecessor  in  title, 
to  windows  placed  by  him  in  the  upper  part  of  his 
house  which  was  separated  by  a  narrow  space  from 
a  building  opposite  belonging  then  to  the  defend- 
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(d)  Light  and  Air — contd. 

ant's  predecessor.  This  promise  was  that  the 
owner  of  the  house  would  make  no  objection  to  the 
blocking  up  of  the  windows  in  question  when  the 
owner  of  the  building  opposite  should  rebuild  it  and 
raise  it  to  a  higher  elevation.  The  owner  of  the 
windows  accepted  this  promise.  After  the  lapse  of 
twentj'  years,  the  defendant,  having  given  notice 
that  he  would  act  on  the  agreement,  proceeded  to 
rebuild  ;  and  he  raised  his  building  higher  than 
the  old  one,  causing  the  obstruction  of  which  the 
plaintiff  now  complained.  The  High  Court 
(Faeean,  J.)  in  its  Original  Jurisdiction  decided 
that  the  case  was  not  one  for  an  injunction,  but  for 
damages,  and  gave  the  plaintiff  a  decree  for  a  sum 
as  compensation.  On  appeal,  the  Appellate  Bench 
of  the  High  Court  (Paesons  and  Strachey,  J  J.) 
held,  that  the  plaintiff  had  made  out  no  prescriptive 
right  to  light  and  air,  and  the  cases  of  Dhanjibhoy 
V.  Lishoa,  I.  L.  R.  13  Bom.  252,  and  Ghanasham 
Nillcant  Nadkarni  v.  Mordba  Ramchandra  Pal, 
I.  L.  R.  IS  Bom.  474,  followed  and  approved  as  to 
the  circumstances  in  which  the  Court  will  grant  an 
injunction  where  a  right  to  light  and  air  is  infringed. 
Sultan  Nawaz  Jung  v.  Rustomji  Nanabiioy 

I.  li.  R.  20  Bom.  704 

Held,  on  appeal  to  the  Privy  Council,  that  there 
having  been  a  continuing  agreement  between  the 
parties  within  the  meaning  of  expl.  1  of  the  Ease- 
ments Act,  1882,  the  acquirement  by  the  plaintiff 
of  an  easement  by  prescription  had  been  prevented. 
From  the  agreement  it  was  apparent  that  the  en- 
joyment of  light  and  air  had  not  been  granted  as  an 
easement.  Sultan  Nawaz  Juno  v.  Rustomji 
Nanabhoy  Byeamji  Jijibhoy 

I.  L,  R.  24  Bom.  156 
L.  R.  26  I.  A.  184 


40. 


Air,  right  to — Right   to  un- 


irderrwpted  passaije  of  air.  The  owner  of  a  house 
cannot  by  prescription  claim  to  be  entitled  to  the 
free  and  uninterrupted  passage  of  a  current  of 
wind.  He  can  claim  no  more  air  than  what  is 
sufficient  for  sanitary  purposes.  Baebow  v. 
Archer  ....  2  Hyde   125 

41.' South      breeze — 

Limitation  Acts  {IX  of  1871),  s.  27  ;  {XV  oi  1S77), 
s,  26— English  Prescription  Act  {2  di  3  Will.  IV), 
c.  71 — Limitation  Act,  effect  of,  on  the  pre-existing 
law  as  to  nature  and  extent  of  the  right  to  light  or  air. 
The  Indian  Limitation  Act,  unlike  the  English  Pre- 
scrijition  Act,  places  light  and  air  on  the  same  foot- 
ing ;  and  the  object  of  the  Prescription  Act  and  of 
the  provisions  of  the  Indian  Limitation  Act  is  not 
to  enlarge  the  extent  and  operation  of  the  ease- 
ment, biit  to  provide  another  and  more  convenient 
way  of  acquiring  such  easements — a  mode  inde- 
pendent of  legal  fiction  and  capable  of  easy  proof 
in  a  Court  of  law  ;  these  Acts  do  not  therefore  alter 
in  any  way  the  pre-existing  law  as  to  the  nature 
and  extent  of  the  right.  The  only  amount  of  light 
for  a  dwelling-house  which  can  be  claimed  by  pre- 
scription or  by  length  of  time  (whether  prior  or 
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{d)  Light  and  Air — contd. 

subsequently  to  the  Limitation  Act  of  1871)  with- 
out an  actual  grant  is  such  an  amount  as  is  reason- 
ably necessary  for  the  convenient  and  comfortable 
habitation  of  the  house.  Rule  laid  down  in  Bagram 
V.  Khettranath  Karformah,  3  B.  L.  R.  0.  C.  41, 
followed.  The  right  of  air  is  co-extensive  with  th& 
right  to  light.  To  give  a  right  of  action,  either . 
prior  or  subsequently  to  the  Limitation  Act  of  1871, 
in  a  case  (where  there  is  no  express  contract  on  the 
subject)  for  an  interference  with  the  access  of  air 
to  dwelling-houses  by  building  on  adjoining  land, 
the  obstruction  must  be  such  as  to  cause  what  la 
technically  called  a  nuisance  to  the  house  ;  in  other 
words,  to  render  the  house  unfit  for  the  ordinary 
purposes  of  habitation  or  business.  There  is  no 
such  right  as  a  right  to  the  uninterrupted  flow  of 
south  breeze  as  such.  The  "  45  degree  rule  "  is 
not  a  positive  rule  of  law,  but  is  a  circumstance 
which  the  Court  may  take  into  consideration,  and 
is  especially  valuable  when  the  proof  of  the  obscur- 
ation is  not  definite  or  satisfactory.  Delhi  and 
London  Bank  v.  Heji  Lal  Dutt 

I.  li.  R.  14  Calc.  83& 


42. 


Partition  of     a 


joint  family  house — Effect  of  partition  by  a  consent 
decree  where  the  decree  does  not  reserve  any  right  to 
the  nse  of  light  and  air — Implied  grant  of  easement 
upon  severance  of  tenement.  On  partition  of  a 
family  dwelling-house  by  a  consent  decree  the 
plaintiff  claimed  a  right  to  the  passage  of  light  and 
air  necessary  for  the  enjoyment  of  his  share  of  the 
building  in  the  way  in  which  it  was  enjoyed  at  the 
time  of  the  partition,  though  no  such  right  was 
expressly  reserved  in  the  decree.  The  defence  was 
that  the  principle  of  an  implied  grant  of  easement 
upon  severance  of  the  tenement  should  not  be 
applied  to  the  case,  but  that  the  rights  of  the 
parties  should  be  determined  solely  with  reference 
to  the  decree  made  in  the  partition  suit.  Held, 
that  the  principles  of  justice,  ecfuity,  and  good 
conscience  should  be  applied  to  the  case,  and  that 
the  plaintiff  was  entitled  to  the  right  claimed,  even 
in  the  absence  of  any  express  provision  in  the 
decree  reserving  such  right.  Qucere :  Whether 
the  principle  of  an  implied  grant  of  easement  in 
severance  of  tenements  would  apply  in  a  case 
where  the  partition  was  effected  by  a  decree  of  the 
Court  in  a  contested  suit,  and  not  by  a  consent  of 
parties.  Kadambini  Debi  v.  Kali  Kumar  Haldab 
I.  L.  R.  26  Cale,  516 
3  C.  W.  N".  409 


43. 


Partition,    decree    for,    of 


family  dwelling-house — Implied  grant  of  ease- 
ment— Easements  Act  { V  of  1882).  In  a  partition 
suit  between  brothers  with  respect  to  a  family 
dwelling-house  the  plaintiff  was  given  certain 
rooms  with  windows.  No  easements  were  claimed 
in  respect  of  the  windows  in  that  suit  and  the 
decree  made  no  mention  of  it.  The  windows  being 
ancient  lights,  it  was  held  that  the  partition  decree 
must  be  taken  to  have  made  an  implied  grant  ot 
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such  easements.     Dwaek.\  Nath  Paul  v.  Si:xdek 
Lall  Seal         .         .  3  C.  W.  N.  407 


44. 


(e)  Money  Allowance. 
Allo"wanee      attached     to 


hereditary  office — Bom.  Reg.  V  of  1827 — hnmove- 
able  properti/.  An  annual  allowance  for  p„lkihaq 
to  the  holder  of  the  hereditary  office  of  desai  paid 
by  Government  out  of  the  land  revenue  of  a  parti- 
cular pergunnah  to  successive  desais  for  upwards  of 
thirty  years  was  held  not  to  create  a  prescriptive 
title,  as  such  money  payment  was  not  "  immove- 
able property "  within  the  meaning  of  Bombay 
Regulation  V  of  1827,  s.  1,  cl.  1.  Government  of 
Bombay  v.  Desai  Kui.t.tanrai  HAkoomutrai 

14  Moo.  I.  A.  551 

45. 


Annual  allowance — Pre- 
sumed grant.  For  upwards  of  a  century  the  holders 
of  an  inara  had  paid  an  annual  allowance  to  the 
parties  represented  by  the  appellants,  plaintilis 
below.  Held  (Tttckeb,  J.,  dissent iente),  that  the 
recipients  had  acquired  a  good  title  to  allowance 
by  prescription,  and  that  an  original  grant  for  a 
sufficient  consideration  must  be  presumed. 
Bhavani  v.  Hasan  Miya        .         .     1  Bom.  45 

46.  Continued  voluntary  pay- 
ment—Bom.  Reg.  V  of  1827,  s.  1 — Chirda  haqs — 
Acquisitive  prefcripfion.  A  prescriptive  right  to 
have  a  yearly  payment  made  by  Government  to  a 
private  individual  cannot  be  acquired  by  reason  of 
a  continued  series  of  voluntary  payments  made  to 
him  by  Government  extending  over  a  period  of  more 
than  thirty  j-ears.  Thus  where  Government  paid  a 
yearly  sum  of  R32-4-6  to  a  chirda  haqdar,  by  whom 
no  services  in  return  were  rendered,  from  the  year 
1818  to  1S60,  and  then  discontinued  such  i)ayment 
to  the  heir  of  the  last  holder,  it  was  held  that  such 
yearly  payments  gave  the  haqdar  no  prescriptive 
rights  against  Government.  Collector  of  Surat 
f.  Daji  Jogi       .         .         .8  Bom.  A.  C.  166 

47.  Allowance  not  incidental 

•  to  hereditary  office— Bowi.  Reg.  V  of  1827,  >.  1, 

d.  1.  In  considering,  with  reference  to  prescrip- 
tion, whether  an  allowance  (not  being  incidental  to 
an  hereditary  office)  is  or  Ls  not  immoveable  pro- 
perty the  High  Court  has  generally  followed  the 
test — "  Is  or  is  not  the  allowance  a  charge  upon 
land  or  other  immoveable  property  ?"  Where  an 
allowance  by  Government  was  neither  incidental  to 
an  hereditary  office  nor  a  charge  upon  immoveable 
property,  and  was  not  supported  by  a  grant  from 
Government,  the  enjoyment  of  it  for  thirty  years 
did  not  create  a  prescriptive  title  to  its  continuance 
under  Regulation  V  of  1S27,  s.  1,  cl.  1.  Govern- 
MENT  OF  Bombay  v.  Gasvami  Shri  Girdharlalji 

9  Bom.  222 

48.  Fixed  permanent  allow- 
ance— Grant — Immoveable  property — Nibandha — 
Hindu  law.     The  right  to  receive  annually  a  fixed 
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permanent  allowance  payable  out  of  the  revenues 
of  a  temple  is  "  nibandha,"  and  must  be  regarded 
as  immoveable  property  under  the  Hindu  law ; 
but  this  rule  could  not  enable  the  right  to  be  ac- 
quired by  prescription.  Lakshmandas  Bhagat- 
samji  v.  ilANOHAR  Ganesh  Tambekar 

I.  L.  R.  10  Bom,  149 


(/)  Office. 

49.  Religious    office    held  by 

successive  appointees— 5ow.  Reg.  V  of  1827, 
s.  1,  cl.  1.  'When  a  religious  office  with  lands  at- 
tached thereto  was  held  by  several  guras  in  succes- 
sion, each  holding  such  office  by  virtue  of  an  ap- 
pointment made  on  his  succession,  it  was  held  that 
no  proprietary  right  could  be  acquired  by  such 
gurus  in  the  office  or  lands  against  the  patron  or 
owner  by  pi"escription,  as  such  a  case  did  not  come 
within  the  meaning  of  cl.  1  of  s.  1  of  Regulation  V 
of  1827.  \Tvatat  Svami  i-.  Andanya  Charanti 

6  Bom.  A.  C.  132 


50. 


(^)' Collection  of  Revenue. 
Joint  kabuliatdars— r.r<-?r<- 


sive  collection  by  one  habuliatdar  for  more  than  thirty 
years.  Where  a  kabuliatdar  collected  Government 
revenue  for  more  than  thirty  years,  the  kabuliat 
being  signed  each  year  by  his  co-kabuliatdar  as  well 
as  by  himself,  it  was  held  that  by  so  doing  he  had 
not,  under  the  circumstances,  acquired  a  prescrip- 
tive right  to  collect  the  revenue  to  the  exclusion  of 
his  co-kabuliatdar.  Bafv  Ram  PAREHr  v.  ViSA.rr 
Chando  Saktanekar        .       8  Bom.  A.  C.  182 


[h)  Privacy. 

51.  Customary  easement— i?igrAf 

to  have  tcindoics  closed — Custom.  Case  in  ^^'hich  it 
was  found  that  the  plaintiff  was  by  local  custom 
entitled  to  an  easement  of  privacy  and  in  which  the 
Court  granted  a  mandatory  order  compelling  the 
defendant  to  permanently  close  the  door  or  window 
complained  of.  Lackman  Prasad  v.  .Jamna 
Prasad    .         .         .         .    I.  L.  R.  10  All.  162 


52. 


Custom — Right 


of  auit.  A  customary  right  of  privacy  under  certain 
conditions  exists  in  India  and  in  the  North -WesteriL 
Provinces,  and  is  not  unreasonable,  but  merely  an 
application  of  the  maxims  '>ic  ntere  tun  ut  olienum 
non  laeda.i  and  aedificare  in  tuo  proprio  solo  non  licet 
quod  alteri  noceut.  A  substantial  interference  with 
such  a  right,  where  it  exists,  if  without  the  con- 
sent or  acquiescence  of  t\\e  owner  of  the  dominant 
tenement,  affords  such  owner  a  good  cause  of  action. 
Each  case  in  which  such  a  right  is  in  dispute  must 
be  decided  upon  its  o\sti  facts,  the  primary  question 
in  all  cases  being  whether  the  privacy  in  fact  and 
substantiallv  exists,  and  has  been  and  in  fact  en- 
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joyed.  If  this  is  answered  in  the  negative,  no 
further  question  arises.  If  in  the  affirmative,  the 
next  question  is  -whether  the  privacy  has  been  sub- 
stantially interfered  with  by  acts  done  by  the  de- 
fendant, without  the  consent  or  acquiescence  of  the 
person  seeking  relief  against  such  acts.  The  Indian 
law  relating  to  the  right  of  privacy  reviewed. 
<5oKAL  Prasad  v.  Radho   .  I.  L.  R.  10  AIL  353 


53. 


Cutlom — Right 


of  privacy.  The  customary  right  of  privacy  which 
prevails  in  various  parts  of  the  North-Western  Pro- 
vinces is  a  right  which  attaches  to  property,  and  is 
not  dependent  on  the  religion  of  the  owner  of  such 
property.  Abdul  Rahman  v.  Emile.  Emtle  v. 
Abdul  Rahman        .         .       I.  L.  R.  16  All.  69 


54. 


Usage,    proof    of — Bight    of 


privacy — Suit  to  prevent  opening  of  windowii.  In  a 
suit  for  closing  the  window  on  the  wall  of  the 
defendant,  and  for  the  issue  of  a  permanent  in- 
junction restraining  the  defendant  from  opening 
any  windows  in  future  in  that  wall,  on  the  ground 
that  the  privacy  of  the  plaintiff  had  been  interfered 
with,  it  was  proved  that  it  had  not  been  usual  for 
Avindows  to  be  opened  out  in  any  one  house  in  the 
village  so  as  to  overlook  the  female  apartments  of 
another,  but  not  that  the  villagers  had  been 
in  the  habit  of  preventing  their  co-villagers 
irom  opening  windows  in  such  a  manner.  Held, 
that  the  usage  as  to  the  right  of  privacy  A\as  not 
proved.  Held,  also,  that  the  fact  that  the  defend- 
ant's wall  had  been  standing  there  over  fifty  years, 
and  during  this  period  no  window  had  been  opened, 
was  not  sufficient  to  give  the  plaintiff  a  prescriptive 
right  to  prevent  the  defendant  opening  a  ^^indow 
in  that  wall.  Sri  Naraix  Chowdhry  v.  Jodoo 
Nath  Chowdhry  (1900)         .      5  C.  W.  K".  147 


55. 


(«■)  Right  of  Way. 

Path  across  land — Implied 


-grant — Modes  of  acquiring  easements — Limitation 
Act  (XV  of  1877),  s.  2fi.  In  a  suit  for  an  injunction 
to  restrain  the  defendant  from  using  a  path  on  the 
plaintiff's  land,  it  appeared  that  the  land  held  by 
the  plaintiff  and  defendant  had  originally  belonged 
to  one  owner,  and  that  the  plaintiff  and  the  defend- 
ant had  obtained  their  respective  tenements  more 
than  twenty  years  previously.  The  path  had  been 
admittedly  made  by  the  original  owner,  but  the 
plaintitf  contended  that,  when  he  purchased  the 
land,  he  had  closed  the  path.  This  the  Mimsif  dis- 
believed, and  refused  the  injunction.  The  District 
Judge,  treating  the  case  as  if  it  fell  under  s.  26  of 
the  Limitation  Act,  and  being  of  opinion  that  the 
defendant  had  not  proved  twenty  years'  peaceable, 
open,  and  iminterrupted  exercise  of  the  right  of 
way,  gave  the  plaintiff  a  decree.  Held,  that  the 
mode  of  acquiring  an  easement  provided  by  s.  26 
of  the  Limitation  Act  is  not  the  only  way  in  which 
an  easement  may  be  acquired,  but  an  easement 
may  also  be  acquired   by  imj)lied   grant.     In  the 


PRESCRIPTIOH"— co»W. 

2.  EASEMENTS— con<rf. 
(?)  Right  of  Way — contd. 
present  case  the  use  of  the  path  might  be  absolutely 
necessary  to  the  enjoyment  of  the  defendant's  tene- 
ment, in  which  case  there  would  be  an  easement  of 
necessity  ;  or  the  use  of  the  path,  though  not  ab- 
solutely necessary  to  the  enjoyment  of  the  defend- 
ant's tenement,  might  be  necessary  for  its  enjoy- 
ment in  the  state  in  which  it  was  at  the  time  of 
severance  ;  and  in  this  case,  if  the  easement  were 
apparent  and  continuous,  there  would  be  a  pre- 
sumption that  it  pa.ssed  with  the  defendant's  tene- 
ment.     ChARTJ    StTRNOKAR    V.     DOKOURI    ChUNDER 

Thakoor 

I.  L.  R.  8  Cale.  956 :  10  C.  L.  R.  577 

56.  Right  of  way— Implied  grant 

— Easement  upon  the  severance  of  a  heritage  by  its 
owner  into  two  or  more  parts — Continuous  and  ap- 
parent easement — Limitation  Act  {XV  of  1877),  s.  26. 
Implication  of  a  grant  of  easement  upon  the  sever- 
ance of  a  tenement  may  extend  to  a  "  waj',"  but 
that  is  so  only  where  there  has  been  some  perma- 
nence in  the  adaptation  of  the  tenement  from 
which  continuity  could  be  inferred.  Charu  Sor- 
nol-ar  v.  Dokouri  Chvnder  Thakoor,  I.  L.  B.  8  Calc. 
.9.5(5,  distinguished.  Ram  Naratn  Shaha  v. 
K  AM  ALA  Kanta  Shaha  .     I.  L.  R.  26  Calc.  311 

Lane  from  public  road  to 


57. 


honae  — User— Limitation  Act  {XV  of  1871),  s.  27. 
In  a  suit  for  declaration  of  the  plaintiff's  right  of 
way  over  a  lane  leading  from  a  public  road  to  a 
door  in  the  plaintiff's  house,  which  lane  the  defend- 
ant, who  resided  at  the  end  of  the  lane,  had  ob- 
structed so  as  to  prevent  access  to  the  plaintiff's 
house,  it  appeared  that  the  house  in  respect  of 
which  the  easement  was  claimed  belonged  in  1855 
to  one  H  C,  during  the  time  of  whose  occupation 
there  was  user  of  the  right  of  way  over  the  lane  to 
the  door,  until  he  had  the  door  bricked  up.  In 
April  1865  the  house  was  sold  by  H  C,  and  in  June 
1867  was  conveyed  by  the  purchaser  to  the  plaint- 
iff. From  the  blocking  up  of  the  door  until  the 
plaintiff's  purchase  no  user  was  proved.  The  suit 
was  brought  in  June  1875,  about  a  month  after  the 
erection  by  the  defendant  of  the  obstruction  com-* 
plained  of.  Held,  both  in  the  Court  below  and  on 
appeal,  that  the  owner  of  the  dominant  tenement 
having,  with  the  intention  of  preventing  the  use  of 
the  way,  created  an  obstruction  of  a  permanent 
nature  which  rendered  such  use  impossible,  the 
way  coiild  not  be  said,  during  the  continuance  of 
such  obstruction,  to  have  "  been  openly  enjoyed  " 
within  the  meaning  of  s.  27  of  Act  IX  of  1871  ;  and 
that  accordingly,  though  there  had  been  no  inter- 
rujjtion  within  the  meaning  of  that  section,  a  right 
to  the  way  had  not  been  established  under  the  Act. 
Sham  Churn  Auddy  v.  Tariney  Churn  Banerjee 
I.  L.  R.  1  Cale.  422  :  25  W.  R.  228 


58. 


Right  of  passage — Unity  of 


■possession — Severance — Nuisance  arising  from  acts 
of  several  persons.  The  words  "  ap{iurtenant  "  or 
"  belonging"    will    ordinarily    carry    only    actual 
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PRESCKIPTION— <raw/<f. 

2.  EASEMENTS— con<<;. 

(»■)  Right  of  Wat — contd. 

existing  easement,  and  therefore  will  carry  no  right 
of  way  over  the  land  of  the  grantor,  thouch,  under 
certain  circumstances,  even  these  words  will  have  a 
wider  construction,  ^^^lere  further  words  are  used, 
such  as  "  therewith  held  or  used,"  such  words  will 
carry  a  way  formerly  enjoyed  as  an  easement,  but 
as  to  which  the  right  has  been  suspended  by  unity 
of  possession.  But  such  words  will  not  carry  a 
way  made  by  the  owner  of  both  properties  during 
the  unity  of  possession  for  his  own  greater  conveni- 
ence in  the  use  of  the  two  properties  jointly.  But 
where,  during  the  unity  of  possession,  a  way,  which 
has  never  existed  as  an  easement,  is  in  fact  used  for 
the  convenience  of  one  of  the  tenements  afterwards 
se\ered,  the  authorities  show  that  the  words  in 
question  are  large  enough  to  carry  it.  One  who 
has  a  right  of  passage  over  any  place  must  not,  any 
more  than  the  owner  of  the  soil  might,  use  it  in  an 
excessive  or  improper  manner  so  as  to  obstruct  the 
exercise  by  others  of  their  rights.  The  acts  of 
several  persons  may  together  constitute  a  nuisance 
though  the  damage  occasioned  by  the  acts  of  any 
one,  if  taken  alone,  would  not  be  appreciable. 
CnrxDER  KooMAE  Mookebji  r.  Kovlash  CnrxDER 
Sett  .  I.  li.  R.  7  Calc.  665 

Substantially  confirmed  on  appeal  :  fee  Shama 
CnrRX  Dey  r.  Cnr^cDEB  Coomab  Mookerjee. 
Choder  Coomab  Mookebjee  v.  Kcylash  Carx- 
DER  Sett     .  .        L  L.  E.  8  Cale.  677 


59. 


Change  of   me — 


Easements  Act  (V  of  1882),  a.  23— Increase  of 
servitude.  Under  s.  23  of  the  Indian  Easements 
Act  (V  of  18S2),  a  right  of  way  enjoyed  for  agricul- 
tural purposes  may  be  use<l  for  the  purposes  of  a 
iactory.  provided  no  additional  burden  is  thereby 
imposed  on  the  servient  heritage.  Jesaxg  r. 
AVhittle  .         .  L  L.  E,  23  Bom.  595 


60. 


Right  of  passage  for  boats 


in  the  rainy  season— TFa/er.  A  right  of  pass- 
age for  boats  in  the  rainy  season  over  a  channel 
wholly  in  another  mau"s  land  is,  in  respect  of  ex- 
tent, analogous  to  an  ordinary  right  of  way  ;  and 
the  dominant  owner  cannot  complain  of  the  ser- 
vient owner's  narrowing  the  channel,  so  long  as  the 
latter,  by  so  doing,  does  not  prevent  the  former 
irom  passing  and  re-passing  as  conveniently  as  he 
has  always  been  accustomed  to  do.  A  right  of 
passage  for  boats  in  the  rainy  season  over  another 
person's  tank  must  be  claimed  in  a  particular 
direction  in  order  to  be  valid.  Doorga  Chcrs 
Dhub  v.  K.\i.ly  Coomab  Sex 

I,  t.  R.  7  Cale.  145 :  8  C.  L.  R  375 

6L  Right    of   private    ferry— 

User  for  twenty  years.  Per  Garth,  C.J.,  and 
White,  J. — Twenty  years  is  the  shortest  period 
within  which  such  a  right  of  ferry  can  be  estab- 
lished by  user.  Per  Mitteb,  J. — Where  the  exist- 
ence of  a  private  right  of  ferry  plying  between  the 
lands  of  A  and  B  is  admitted  by  B,  no  question  of 
Bser  arises ;  the  issue  that  is  raised  between    the 


PRESCRIPTION— con//f. 

2.  EASEMENTS— con/J. 

(t)   Eight  of  Way — condd. 

parties  is  not  whether  a  private  ferry  exists,  but 
whether  the  recognized  private  ferrj*  which  is  in 
existence  is  the  property  of  ^  or  B  ;  but  semhle : 
Supposing  such  question  of  user  to  arise,  a  right 
of  private  ferry  cannot  be  established  as  an  inde- 
feasible right  by  long  user.  Pabmesuari  Pbosad 
Naraik  Sixgh  r.  Mahomed  Syi^d 

L  L.  R.  6  Calc.  608 :  7  C.  li.  R.  504 


62. 


Landlord  and  tenant — Ease- 


ments Ad  (V  of  lSs2)—Act  VIII  of  1891— Applica- 
tion of  Act — Suit  before  Ad  VIII  of  1801  came 
into  force.  There  is  nothing  in  Act  \TII  of  1891, 
which  extended  the  Easements  Act  to  the  North- 
western Provinces,  to  compel  the  Court  to  apply 
the  Easements  Act  (V  of  1882)  to  a  suit  commenced 
before  Act  VIII  of  1891  came  into  force.  A  tenant 
cannot  as  against  his  landlord  acquire  by  prescrip- 
tion an  easement  of  way  in  favour  of  the  land 
occupied  by  him  as  tenant  over  other  land  belong- 
ing to  his  landlord.  So  held  bv  the  Full  Bench, 
Gayford  v.  MoffM,  L.  B.  4  Ch.' App.  133,  referred 
to.     Udit  Srs'on  v.  Kashi  Ram 

I.  L.  R.  14  All.  185 


63. 


Easement    of    necessity — 


Landlord  and  tenant.  A  tenant  cannot,  as  against 
his  landlord,  acquire  by  prescription  an  easement 
of  way,  in  favour  of  the  land  occupied  by  him 
as  tenant  over  other  land  belonging  to  his  landlord. 
But  a  tenant  is  entitled  to  a  way  of  necessity  over 
the  adjoining  land  of  his  landlord.  Udit  Singh  v. 
Kashi  Bam,  I.  L.  B.  li  All.  185,  approved. 
Gayford  v.  Moffat,  31  L.  J.  Ch.  610,  followed. 
Qucerc  :  Whether  one  tenant  can  acquire  a  prescrip- 
tive right  of  easement  against  other  tenant  under 
the  same  landlord.     Jeexab  Ali  v.  Allabcddix 

1  C.  W.  N.  151 


64. 


—  Prescriptive   right  of  the 


defendant  to  have  branches  of  his  trees 
overhanging  the  plaintiffs  land — Bight  of  the 
defendarU  to  go  on  to  the  plaintiff's  land  to  collect 
the  fruit  of  the  trees  distinct  from,  and  not  accessory 
to,  the  right  to  have  the  brawhes  overhanging.  The 
defendant  having  acquireil  a  prescriptive  right 
to  have  the  branches  of  his  trees  overhanging  the 
plaintiffs  land,  the  lower  Courts  held  that  he  had  a 
right  to  go  on  to  the  plaintiti's  land  for  the  purpose 
of  gathering  the  fruit  of  trees,  on  the  ground  that 
the  prescriptive  right  to  have  the  branches  of  his 
trees  overhanging  the  plaintifi's  land  carried  with 
it  an  "  accessory  "  right  to  enjoy  the  profits  of  the 
branches  in  the  best  way  possible.  Held  (reversing 
the  lower  Court's  decree),  that  the  right  to  go  on 
the  plaintiff's  land  to  pick  the  fruit  off  the  branches 
was  perfectly  distinct  from  the  prescriptive  right  to 
have  the  branches  overhanging  the  land,  and  could 
not  be  said  to  be  accessory  to  the  latter  right  in  the 
sense  of  beine  within  the  limits  of  that  right,     Pab- 

S0TA5I  GflEI.!  f.   GaXDBAP  FaTELAL  GoKLXDA9 

I.  Ij.  R.  17  Bom.  745 
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PRESCmPTION— conW. 

2.  EASEMENTS— conirf. 

(j)    PaGHT    CONCERNING  WaTEE. 

65. Eight  to  flow  of  water— 

Obstrvdion  to    flow  of  water — Continual  user.     The 
plaintiff  brought  a  suit  to  establish  his  right  to  an 
unintenupted   flow  of   water  through   a   channel 
which  ran  into  a  tank  in  a  village  which  was  the 
plaintiff's  property,  and  to  compel  the  removal  of 
sluices  erected  across  the  said  channel  by  the  first 
defendant's  predecessor  in  office,  and  used  for  the 
purpose  of  diverting  the  flow  of  the  water.     Held, 
that  acquiescence  in  the  sense  of  mere  submission 
to  the  intemiption  of  the  enjoyment  does  not  de- 
stroy or  impair  an  easement.     To  be  effectual  for 
that  purpose,  it  must  be  attributable  to  an  inten- 
tion on  the  part  of  the  owner  to  abandon  the  bene- 
fit before  enjoyed.     Held,  also,  that  the  diversion  of 
the  water  was  a  continuing  injury  doA\-n  to  the  time 
of  the  institution  of  the  suit,  and  that  the  plaintiff's 
suit  was  not  barred.    Held,  also,  that  it  must  appear 
from   the   circumstances  in  evidence  in  such  case 
that  the  interference  or  obstnaction  complained  of 
is  not  a  trivial   but  a  substantial  injun,-  in  order  to 
warrant  relief  by  way  of  injunction.     Held,  also, 
that  the  right  to'^an  easement  in  the  flow  of  water 
through  an  artificial  water-course  is  as  valid  against 
the  Government  as  it  is  asainst  a  private  owner  of 
land.    Fe?rf,  7)er  Scotland,  C.J. ,  that  the  grant  of 
an  easement  may  be  presumed  from  mere  contmued 
user  of  the  privilege  openly  enjoyed  by  the  occu- 
piers of  the  dominant  tenement  as  of  right  through- 
out any  long  period  of  time  without  interruption 
on  the 'part  of  the  proprietor  of  the  servient  tene- 
ment, but  with  this  qualification,  that  the  user 
should  be  for  at  least  the  period  of  adverse  posses- 
sion which  is  prescribed  by  s.  1,  cl.  12,  of  the  Act 
of  Limitations,  as  a  bar  to   the  enforcing  of  title 
to  corporeal  property.     Per  Innes,  J.— That  no 
precise  period  of  uninternipted  enjoyment  can  be 
fixed  as  sufficient  of  itself  to  establish  a  right  to  an 
easement.     Ponnusawmi  Tevar  v.  Collector  of 
Mabtjra 5  Mad.  6 


ee. 


Presumption 


from  long  user — Limitation  Act,  1S77,  s.  27.  A 
right  to  the  uninternipted  flow  of  water  along  a 
defined  channel  over  the  lands  of  others  may  exist 
independentlv  of  the  provisions  of  s.  27  of  the 
Limitation  Act,  1871.  When  such  a  right  is  claim- 
ed as  a  hereditary  and  customary  right  and  evi- 
dence is  given  'n  support  of  long  user,  such 
ev-dence  may  be  sufficient  to  justify  the  Court 
in  presuming  a  grant  of  the  easement,  and  a  Court 
is  not  justified  in  dismissing  the  suit  on  the 
ground  that  there  had  been  no  user  by  the  plaintiff 
within  two  years  prior  to  suit.  Srinivasa  Rau 
Saheb  (Jagirdar  of  Arni)  v.  Secretary  of 
State  for  India      .      .      1. 1..  B.  5  Mad.  226 


67. 


Permission      to 


erect  dam — Grant — BeJkj  against  injury  done  hi 
permissive  act.  WTien  a  tenant  by  his  lessor's  per- 
mission erected  a  dam  upon  his  holding,  and  there- 
by obstructed  the  natural  flow  of  the  water  to  other 


PRESCRIPTIOK"— conirf. 

2.  EASEMENTS— confd. 

(j)  Right  concerning  Water — contd. 

lands  of  the  lessor  : — Held,  that  the  mere  permission 
did  not  amount  to  a  grant.  Held,  also,  that  there- 
was  no  implied  grant  of  the  right  to  use  water  so  as 
to  derogate  from  the  rights  of  those  through  whose 
lands  the  stream  would  otherwise  flow.  Held,  also^ 
that  the  right  under  the  permission  might  be  ter- 
minated by  revocation  of  the  latter,  but  that  such 
revocation  would  only  be  permitted  on  the  terms- 
of  the  landlord  paying  to  the  tenant  the  expenses 
which  that  permission  had  led  him  to  incur.  Even 
when  the  dominant  and  servient  tenements  are  the- 
property  of  different  persons,  a  man  may  license  an 
act  in  its  inception,  and  yet  be  entitled  to  relief 
when  the  act  is  found  to  have  injurious  conse- 
quences which  he  could  not  have  contemplated  at 
the  time  of  the  license.  Kesava  Pillai  v.  Peddit 
Reddi 1  Mad.  258- 


68. 


Exclusive    right 


to  use  of  water.  The  plaintiffs,  as  shareholders  in,, 
and  heads  of,  the  villages  of  Ariyur  and  Kurviri- 
kudi,  sued  for  an  injunction  directing  the  defend- 
ants to  close  an  irrigation  channel  which  was 
opened  in  1869  and  to  remove  the  sluice.  It  ap- 
peared that  a  channel  called  Kaduvai  had,  by 
means  of  a  branch,  for  very  many  years,  supplied 
the  plaintiff's  village  -with  water.  The  village  >of 
Partical,  of  which  the  first  defendant  was  mirasidar,. 
up  to  the  date  of  the  opening  of  the  new  channel, 
had  received  its  supply  from  the  Mallattar  channel. 
The  supply  from  this  was  insufficient,  and  then  the 
second  defendant,  the  Superintending  Engineer 
(representing  Government),  designed  a  new  channel 
from  the  Kaduvai  to  supplement  the  deficiency  of 
the  Mallattar.  The  water  of  the  Kaduvai  was 
diverted  into  the  new  channel  at  a  point  above  the 
point  of  divergence  of  the  branch  channel  from  the 
Kaduvai  to  the  plaintiff's  village.  The  relief  was 
prayed  for  in  the  Court  of  first  instance,  on  the 
ground  that  the  supply  by  the  Kaduvai  had  never 
been  sufficient  for  the  wants  of  the  village,  and  that 
the  new  channel  must  necessarily  cause  a  still  fur- 
ther deficiency.  The  Civil  Judge  found  that  the- 
plaintiffa  had  sustained  no  loss  by  the  opening  of 
the  new  channel,  and  dismissed  the  suit.  On  ap- 
peal it  was  contended,  first,  that  plaintiffs  had  an 
absolute  right  to  the  uninternipted  flow  of  all  the 
water  in  the  Kaduvai  channel  without  subtraction 
or  diminution  by  the  defendants  or  by  the  Govern- 
ment, represented  by  the  second  defendant,  and  that 
any  diminution,  though  not  causing  loss,  was  an  in- 
vasion of  their  rights  ;  second,  that  if  they  had  not 
such  absolute  right,  they  had  a  right  to  a  supply  of 
water  for  the  necessary  purposes  of  irrigation  and 
otherwise  for  their  village,  and  that  possibility  of 
loss  at  some  future  time,  arising  from  a  possible 
wrongful  diminution  of  the  water  to  their  detriment 
through  the  new  sluice  and  channel,  entitled  them 
to  the  relief  claimed.  Upon  the  first  point : — Held, 
that  the  plaintiffs  had  not  the  extensive  and  ex- 
clusive right  to  the  water  contended  for  by  them, 
but  that  their  right  was  limited  to  the  beneficial 
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•enjoyment  of  the  water  for  the  irrigation  and  other 
necessary  purpose  of  their  tenancies  as  heretofore 
enjoved.  Also  that  the  Government,  as  proprietor 
of  the  Kaduvai  channel  and  \rater  in  it,  had,  sub- 
ject to  the  above  limited  use  by  the  plaintiffs  and 
other  villages  in  the  same  position  as  the  plaintiffs, 
a  right  to  distribute  the  water  of  the  Kaduvai 
channel  for  the  benefit  of  the  public.  Ponnumvmi 
Tevar  v.  Cdledor  of  Madura,  5  Mad.  6,  distin- 
guished. Kkistoa  Ayyan  v.  Veskatacheixa 
MuDAU 7  Mad.  60 


69. 


—  Suit  to    restrain 


interference  toith  water  rights — Damage.-'— Right  of 
Government  to  difiribuie  wafer.  The  plaintiffs,  who 
were  raiyats  under  the  Government,  brought  a  suit 
to  restrain  the  defendants,  the  agents  of  the  Gov- 
ernment, and  others,  from  so  altering  a  calingula 
as  to  diminish  the  quantity  of  water  which  the 
plaintiffs  were  entitled  to  receive  for  the  irrigation 
of  their  lands,  and  the  plaintiffs  alleged  that  the 
supply  of  water  had  been  materially  diminished  by 
reason  of  the  acts  of  the  defendants.  The  only 
ground  upon  which  the  plaintiff's  claim  was  put 
was  that  thev  had  received  the  water  for  a  long 
time.  The  District  Court  held  that  the  Govern- 
ment were  authorized  to  regulate  the  distribution 
of  water  in  such  cases.  Held,  on  regular  appeal, 
per  Hollo  WAY,  J.,  that  no  legal  right  was  shown 
"by  the  plaintiffs  which  could  have  been  violated 
by  the  defendants,  and  that,  if  such  right  were 
•established,  there  was  nothing  to  show  that  a 
decree  for  damages  would  not  have  been  the  proper 
remedy.  Per  Ijtjtes,  J. — That  the  evidence  did 
not  show  any  diminution  of  the  supply  of  water 
below  the  quantity  to  which  the  plaintiffs  were 
■entitled.     Ven^kata  Reddy  v.  Lister 

7  Mad.  342 


70. 


JnteTTUjytion — 


Abandonment.  The  plaintiff  claimed  a  prescrip- 
tive right  to  the  flow  of  the  surface  drainage 
water  from  the  land  of  the  defendant  on  to  his  land. 
Held,  that  such  an  easement  can  be  acquired  only 
■where  the  water  flows  in  a  definite  channel.  In  a 
suit  for  interrupting  the  flow  of  water  from  the  land 
•of  the  defendant  to  the  land  of  the  plaintiff  it  ap- 
peared that  eight  years  before  suit,  the  defendant 
had  diverted  the  water,  and  that  it  htid  been 
diverted  ever  since.  Held,  that  the  right,  if  ac- 
•quired,  would  not  necessarily  be  lost  by  the  inter- 
ruption, but  that,  if  the  plaintiff  acquiesced  during 
that  time  in  the  interruption,  it  might  be  some 
•evidence  of  an  abandonment  of  the  right.  Kena 
Mahomed  t-.  Bohatoo  Sibcab      .     Marsh.  506 

LrCHMEE   PeRSHAD   f.    FrZEELUTOOXISSA  BlBEE 

7  W.  R.  367 

7L    Bight  to  passage  of  water 

— Limitation  Act  (XV  of  1877),  ss.  23  and  26— Con- 
tinuing nuisance — Easement.  From  time  immemo- 
rial and  certainly  for  more  than  twenty  years  prior 
•to  the  date  of  the  obstruction  by  the  defendants. 


PBESCEIPTIOH"— conirf. 

2.  EASEMENTS— <»n/(i. 

(;■)  Right  coxcernixg  Water — contd. 

the  plaintiff  enjoyed  the  right  of  having  an  egress 
for  his  rain-water  through  a  drain  iu  the  defendants' 
land.  The  plaintiff,  more  than  two  years  after  the 
date  of  the  obstruction,  sued  the  defendants  for 
the  removal  of  the  obstruction.  Held,  that  though, 
under  the  circumstances,  the  plaintiff  had  faOed  to 
prove  a  title  acquired  under  s.  2fi  of  Act  XV  of 
1877,  yet  the  plaintiff,  having  a  title  evidenced  by 
immemorial  user,  did  not  require  the  aid  of  that 
Act ;  and  inasmuch  as  the  obstruction  complained 
of  constituted  a  continuing  nuisance,  as  to  which 
the  cause  of  action  was  renewed  de  die  in  diem,  the 
plaintiff's  claim  was  not  barred  by  any  provision  of 
the  Act,  but,  on  the  contrary,  was  saved  by  the 
express  provision  of  s.  23.  Fotja  KrvARn  r. 
Bai  KrvAR      .         .         .     I.  L.  R.  6  Bom.  20 

SooJAX  BiBi  V.  Shamed  Ali     .  1  C,  W.  K".  96 


72. 


Easement  appa- 


rent and  continuous — Easements  of  necessity — /w- 
plied  grant.  A  and  B  were  originally  in  joint  pos- 
session of  certain  land.  They  divided  this  land  in 
1865,  and,  ten  years  later,  built  at  their  joint  ex- 
pense a  partition  wall  between  their  respective  por- 
tions, leading  a  drain  in  the  wall  for  the  passage  of 
water  from  A's  to  jB's  land.  In  1885  B  stopped 
the  flow  of  water  by  this  drain.  A  thereupon  sued 
for  an  injuncton  to  restrain  B  from  causing  the 
obstruction.  The  Court  'of  first  instance  decreed 
the  claim.  The  Appellate  Court  rejected  the  claim, 
on  the  ground  that  there  was  no  express  agreement 
between  the  parties  that  the  water  should  be 
carried  off  by  the  drain  in  the  wall.  Held,  on  second 
appeal  to  the  High  Court,  that  A  would  be  entitled 
to  the  easement  claimed  by  him  if  he  could  show 
either  that  it  was  necessary  for  the  enjoyment  of  his 
share  of  the  property  or  that  it  was  apparent  and 
continuous  and  necessary  for  enjoying  the  share  as 
it  was  enjoyed  when  the  partition  took  effect. 
Ptjbshotam  Sakharam  r.  Durgoji  Tckaram 

I.  L.  B.  14  Bom.  452 


73. 


Water  in  defined 


channel.  From  time  immemorial  a  certain  "  al  " 
formed  the  boundary  of  two  pieces  of  land  belong- 
ing to  the  plaintiffs  and  the  defendants  respectively. 
The  plaintiffs'  land  was  in  a  higher  level  than  that 
of  the  defendants,  and  from  time  immemorial  the 
surplus  water  used  to  flow  from  the  plaintiffs'  land 
through  certain  passages  in  the  "  al  "  and  acro^ 
the  defendants'  land.  The  defendants  closed  up 
the  passages  and  increased  the  height  of  the  "  al." 
Held,  that,  it  having  been  established  that  for  a  long 
series  of  years  the  waters  from  the  plaintiffs'  lands 
had  been  accustomed  to  escape  in  a  particular 
direction  and  by  certain  separate  passages  across 
the  defendants'  land,  the  defendants  could  not  do 
anything  which  would  interfere  with  the  plaintiffs' 
rights  in  this  respect.  Isiam  Ali  v.  Poresh  Mrs- 
DrL     .    I.  li.  B,  8  Calc.  468  :  10  C.  L.  B.  396 

74.   — -^ Bight  to  use  of  water— /rr»- 

gation — License  creating  right  of  easement — Bevoca^ 
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PRESCRIPTION— confci. 

2.  EASEMENTS— con<rf. 

(/)  Right  concerning  Water — contd. 

Hon  of  agreement  to  use  water.  In  a  suit  to  estab- 
lish a  right  of  water  and  for  damages  for  interrup- 
tion of  the  same,  the  facts  were  as  follows  :  Plaintiff 
and  defendant  bj'  agreement  between  them  con- 
structed a  dam  across  a  main  channel  and  from 
thence  a  smaller  channel  was  made  through  the 
land  of  the  defendant  to  the  plaintiff's  land,  by 
means  of  which  it  was  agreed  that  the  plaintiff 
should  be  at  liberty  to  irrigate  the  fields.  The 
agreement  was  acted  upon  for  a  long  course  of 
vears.  Held,  that  the  agreement  was  not  a  mere 
parol  license  revocable  at  the  pleasure  of  the 
defendant,  but  an  agreement  which  created  a  right 
of  easement,  imlimited  in  point  of  time  to  the  use 
of  the  water  by  the  plaintiff,  and  imposed  upon 
the  defendant  the  corresponding  duty  of  allov/ing 
the  accustomed  supply  to  flow.  A  mere  license 
differs  in  its  effects  from  a  license  coupled  with  the 
creation  of  an  interest.  The  former  is  revocable, 
but  the  latter  is  subject  to  the  same  incidents,  and 
is  as  binding  and  irrevocable  as  any  other  contract, 
ui'^t,  or  grant.     Krishna  v.   RAYArpA  Shan  brag  a 

4  Mad.  98 


75. 


Artificial      water-course. 


The  right  to  water  flowing  to  a  man's  land  through 
an  artificial  water-course,  constructed  on  a  neigh- 
bour's land,  must  rest  on  some  grant  or  arrange- 
ment ])roved  or  presumed,  from  or  with  the  owner 
of  the  land  from  which  the  water  is  artificially 
brought,  or  on  some  other  legal  origin.  Such  a 
right  may  be  presumed  from  the  time,  manner, 
and  circumstances  under  which  the  easement  has 
been  enjoyed.  Ramesstjr  Persad  Narain  Sing 
V.  KooNJ  Behari  Pattuk 

I.  L.  R.  4  Calc.  633  :  L.  R.  6  I.  A.  33 


76. 


User — Artificial 


water -course.  In  1860  B,  whom  the  plaintiff  in  this 
suit  represented,  agreed  with  Government  for  the 
lease  of  a  plot  of  ground  called  the  D  estate  and  got 
possession.  In  1865  B  took  a  lease  of  the  estate 
from  Government  for  999  years,  to  enure  as  a  lease 
from  1860,  the  time  at  which  he  entered  upon  pos- 
session. The  defendant's  estate  adjoined  plaint- 
iff's. Defendant's  title,  also  derived  from  Govern- 
ment, dated  from  1869.  A  formal  lease  was  granted 
to  his  predecessor  in  1874  in  similar  terms  to 
that  to  plaintiff.  In  1864  B  opened  an  artificial 
channel  for  the  conveyance  of  water  for  the  use  of 
his  estate.  This  channel  was  taken  off  from  a 
ravine  in  Government  waste  land,  and  before 
reaching  the  plaintiff's  estate  passed  through  land 
which  in  1864  belonged  to  Government,  but  which 
subsequently  formed  portion  of  the  defendant's 
estate.  When  the  lease,  under  which  the  defend- 
ant claimed,  was  made  in  1874,  the  flow  of  water 
through  the  channel  was  enjoyed  by  the  plaintiff. 
The  plaintiff  sued  to  restrain  the  defendant  from 
interfering  with  and  diverting  the  flow  of  water  in 
this  channel  and' for  damages.  Held,  that  the  flow 
of  water  in  the  channel  having  existed  as  an  appa- 
rent and  continuous  easement  in  fact  at  the  time 


PRESCRIPTION— conid. 

2.  EASEMENTS— conid. 

(j)  Right  concerning  Water — contd. 

of  the  execution  of  the  lease  in  1865,  a  right  to  it 
passed  by  implication  under  that  lease,  and  that 
the  plaintiff  was  accordingly  entitled  to  it ;  that 
the  defendant,  whose  lease  Wias  subject  to  that 
right,  was  not  entitled  to  interrupt  the  flow;  but- 
that  he  might  use  the  water  in  a  reasonable  manner, 
as  it  flowed  through  his  laud.     Morgan  v.  Kirbey 

I.  Ii.  R.  2  Mad.  46 

77.    Obstructing    water-course 

— Presumption  of  title  founded  on  user — Limitation 
Act,  1871,  s.  27,  and  Art.  31 — Continuing  act  of 
wrong.  More  than  twenty  years,  and  possibly  fifty 
or  sixty,  before  suit,  the  plaintiff's  ancestors  and 
predecessors  in  estate  had  constructed  and  used  a 
pain,  or  artificial  water-course,  on  the  defendants' 
land,  making  compensation  to  them.  The  pain, 
by  a  channel  at  one  part  of  its  course,  contributed 
to  the  water  in  a  tal,  or  reservoir,  belonging  to 
the  defendants ;  and  by  a  channel  at  another 
part  took  the  water  which  overflowed  from  the 
tal,  after  the  defendants  had  used  as  much  o£ 
the  water  therein  as  they  required.  Less  than 
twenty  years  before  the  suit,  the  defendants, 
without  authority,  obstructed  the  flow  of  water 
along  the  pain  in  several  places.  The  Courts 
below  differed  as  to  whether  some  of  these  obstruc- 
tions had  not  been  made  more  than  two  years  be- 
fore the  suit,  the  rest  having  been  made  within 
that  period.  Held,  that  the  provisions  of  Act  IX 
of  1871 — a  remedial  Act,  and  neither  prohibitory 
nor  exhaustive — did  not  exclude,  or  interfere  with, 
the  acquirement  of  rights  otherwise  than  under 
them.  A  title  might  be  acquired  under  that  Act 
by  a  person  having  no  other  right  at  al)  ;  but  it 
did  not  exclude,  or  interfere  with,  other  titles  and 
modes  of  acquiring  easements.  And  s.  27,  by  allow- 
ing a  user  of  twenty  years,  if  exercised  until 
within  two  years  of  suit,  under  the  conditions  pre- 
scribed, to  give,  without  more,  a  title,  did  not 
prevent  proof  of  an  easement  founded  on  another 
title,  independently  of  the  Act.  Such  a  long  enjoy- 
ment as  the  plaintiff  had  proved  should  be 
referred  to  a  legal  origin,  and  the  long  user  of 
the  pain  and  of  the  superfluous  water  of  the  tal 
afforded  evidence  giving  rise  to  a  presumption  that 
a  grant,  or  an  agreement,  had  been  made  creating 
an  easement.  Although,  on  the  assumption  that 
some  of  the  obstructions  in  question  had  existed 
for  more  than  two  j-ears  before  the  suit,  the  plaint- 
iff might  not  have  sliown  a  right  under  Act  IX  of 
1871,  s.- 27,  yet  he  did  not  require  its  aid.  Held, 
also,  that  such  obstructions  being  continuous  acts, 
as  to  which  the  cause  of  action  accrued  de  die  in 
diem.  Act  IX  of  1871,  Sch.  II,  Part  V,  cl.  31,  fixing 
two  years  from  the  date  of  the  obstruction  as  the 
period  of  limitation  "  for  obstructing  a  water- 
cour.-e,"  did  not  preclude  a  suit  complaining  of 
obstructions,  though  made  more  than  two  years 
preceding  the  date  of  the  commencement  of  the 
suit.     Rajrup  Koer  v.  Abul  Hossein 

I.  L.  R.  6  Calc.  394  :  L.  R.  7  I.  A.  240 
7  C.  Ii.  R.  529 
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2.  EASEMENTS— con^rf. 

{;■)  Right  coxcERxrs'G  Water — contd. 

78. Eight  to  discharge  surpltis 

•water  on  another's  l&nd—  Servitudes — Servient 
and  dominant  owners.  \^'here  A  has  a  right  to  dis- 
charge the  surplus  rainfall  from  his  land  on  to  the 
land  of  B,  no  length  of  time  will  give  B  a  right  to 
compel  A  to  send  the  water  on  ;  provided  that  A 
does  not  interfere  with  any  portion  of  the  water 
which  ilows  from  his  land  to  that  of  £  in  a  natural 
and  defined  channel.  The  servient  owner  cannot 
prevent  the  dominant  owner  from  putting  an  end  to 
the  servitude  at  any  time  he  may  think  proper. 
Khookshed  Hossei>"  v.  Tekxaeaix  Sixg 

2  C.  li.  E.  141 

79.  — Eight  to  have  water  carried 

oflf  over  neighbour's  land — How  far  it  inter- 
feres with  right  of  erecting  buildings.  A  right  to 
have  water  carried  away  over  the  adjoining  land 
does  not  give  its  owner  anj'  power  to  prevent  the 
erection  of  buildings  on  the  adjoining  ground  so 
long  as  the  arrangements  necessary  to  the  preser- 
vation of  his  right  are  made.     Bala  r.  Maharu 

I.  L.  E.  20  Bom.  788 


80. 


Eight  to  use  of  water  drain 


— Proof  of  enjoyment  of  easement  for  term  sufficient 
to  give  rigid  to  it.  In  a  suit  for  the  recovery  of  a 
right  of  easement  in  a  drain  that  had  been  closed 
up,  in  which  suit  the  Munsif  found  that  a  drain  had 
existed  which  had  recently  been  closed,  and  that 
there  was  no  other  way  whereby  water  could 
escape  from  plaintiff's  land,  and  accordingly  gave 
the  plaintiff  a  decree  which  was  upheld  by  the 
Judge  : — Held,  that  the  real  issue  to  be  tried  was 
whether  the  plaintiff  had  enjoyed  the  easement  for 
the  time  (twenty  years)  and  in  the  manner  laid 
down  in  the  law.  Ramessxtr  Misser  v.  Brojo 
BHOOKUif  MissER       .         .         .     25  W.  E.  271 

81.  Eight  to    divert    flow    of 

water — Presumption  of  gratU, — User.  A  right  to 
divert  the  flow  of  water  into  a  particular  channel  by 
erecting  a  dam  across  a  stream  was  held  to  be 
established  in  a  suit  brought  in  1878  by  proof  of 
exercise  of  the  right  for  eighteen  years  prior  to 
1871.  Zamixdar  of  Kurupam  v.  Zamixdab  of 
Merangi.  Vericherla  Scrya  Xaeayaxa  Raju 
V,  Satkacherla  Jagaxada  Raju 

I.  li.  E.  5  Mad.  253 

82.  - Eight  to  water  of  river — 

Relative  rights  of  riparian  pro-prietors  and  occupiers 
to  the  water  of  river — Diversion — User — Rights  of  the 
Government — KhaUa  cr  raiyatvadi  land.  A  dam 
had  been  in  existence  across  a  river  for  upwards 
of  280  years,  and  during  all  that  time  the  villages 
of  D  and  P  had  received  an  equal  supply  of  water 
from  separate  sluices  in  the  dam.  The  Govern- 
ment authorities,  being  of  opinion  that  D  required 

,  less  water  than  P,  reduced  the  size  of  the  D  sluice, 
and  consequently  the  amount  of  water  flowing  to 
the  D  village.  The  village  of  D  was  khalsa  or  raiyat- 
vadi, i.e.,  was  held  immediately  of  Government. 

'  The  inhabitants  of  D  appealed  against  the  action 


PEE  SCEI PTI O  N— con/d. 

2.  EASEMENTS— confef. 

{/)  Right  concebxixg  Water — contd. 

of  Government.  Held,  that  the  Government  had 
no  such  right  of  interference,  neither  (i)  as  riparian 
proprietors  (supposing  them  to  be  such),  since  the 
right  to  the  enjoyment  of  the  water  of  a  river  be- 
longs to  the  occupant  of  the  river-bank,  whatever 
the  nature  of  his  tenancy  :  nor  (ii)  by  any  other 
imaginable  rights  existing  in  the  Government  as 
such,  since,  if  any  such  rights  ever  existed,  the  long 
user  for  upwards  of  280  years  of  the  water  from  the 
dam  by  the  village  of  D  would  be  amply  sufficient 
to  justify  a  presumption  of  an  original  animus 
dedicandi  in  the  Government.  Collector  of 
Nasik  v.  Shamji  Dasrath  Patil 

I.  Ii.  E.  7  Bom.  209^ 


83. 


Natural  streams — Easements 


Act  (  V  of  1882),  8.S.  6,  7,  11— Surface  water— Rightt 
of  riparian  owners.  The  owners  of  a  tank  fed  by 
natural  streams  which  depended  for  their  supply 
on  natural  rainfall  and  surface  water  sued  for  an 
injunction  to  restrain  superior  riparian  owners 
from  damming  the  streams  or  interfering  with  the 
supply  of  water,  over  which  the  plaintiffs  claimed 
a  right  of  easement.  The  issue  as  to  the  owner- 
ship of  the  land  on  which  the  streams  rose  was 
undecided.  Held,  (i)  The  Easement  Act  only  de- 
clared the  existing  law  as  to  easements  over  water  ; 
(ii)  An  easement  can  therefore  be  acquired  in 
regard  to  the  water  of  the  rainfall  But  surface 
water  not  flowing  in  a  stream,  and  not  permanently- 
collected  in  a  pool,  tank,  or  otherwise,  is  not  a 
subject  of  easement  by  prescription,  though  it  may 
be  the  subject  of  an  express  grant  or  contract ;  (iii) 
It  is  the  natural  right  of  every  owner  of  land  to 
collect  or  dispose  of  all  water  on  the  surface  which 
does  not  passjin  a  defined  channel ;  (iv)  Riparian 
owners  are  entitled  to  use  and  consume  the  water 
of  the  stream  for  drinking  and  household  purposes, 
for  watering  their  cattle,  for  irrigating  their  land,, 
and  for  purposes  of  manufacture,  subject  to  the 
conditions  {i)  that  the  use  is  reasonable,  (ii)  that  it 
is  required  for  their  purposes  &s  owners  of  the  land, 
and(i'ii)  that  it  does  not  destroy  or  render  useless 
or  materially  diminish  or  affect  the  application  of 
the  water  by  inferior  riparian  owners  in  the  exer- 
cise either  of  their  natural  right  or  their  right  of 
easement,  if  any  ;  (v)  It  was  therefore  necessary  to 
ascertain  where  the  streams  rose,  and  the  course, 
source,  and  length  of  their  tributaries.  Perumal 
V.  Ramasami      .  .    I.  Ii.  E.  11  Mad.  18 


84. 


Easement    over    a    well- 


Easements  Act  (F  of  18S2),  s.  2  (b) — Customary  right 
to  use  the  well.  Xo  fixed  j>eriod  of  enjoyment  is 
laid  down  by  law  as  necessary  to  establish  a  custom- 
ary right,  and  a  customary  right  to  use  a  well  may- 
exist  apart  from  a  dominant  heritage.  Pala- 
xiAXDi  Tevax  v.  Pcthiraxgonda  Xadan 

I.  Ii.  E.  20  Mad.  389 

85.  ^  Water-course — Riparian 

owners,  right  of — Mamlatdar,  jurisdiction  of — 
Easements  Act  (F  of  1882),  s.  7.     The  law  as  to 
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riparian  owners  is  the  same  in  India  as  in  England, 
and  is  stated  in  illustration  (h)  of  s.  7  of  the  Ease- 
ments Act  (V  of  1882).  Each  proprietor  has  a 
right  to  a  reasonable  use  of  the  water  as  it  passes 
his  land,  but,  in  the  absence  of  some  special  custom, 
he  has  no  right  to  dam  it  back,  or  exhaust  it,  so  as 
to  deprive  other  riparian  owners  of  like  use.  What 
would  constitute  an  unreasonable  diversion  of  water 
such  as  to  disturb  the  use  of  the  lower  riparian 
owners,  is  a  question  of  fact  which  the  Legislature 
has  given  a  Mamlatdar  jurisdiction  to  decide. 
Narayan  Hari  Deval  v.  Keshav  Shivram  Deval 
I.  L.  R.  23  Bom.  506 


86. 


Right  to  throw  back  water 


on  another's  land — Right  of  other  person  to  re- 
lieve himself  from  inconvenience.  The  tank  used  for 
the  irrigation  of  the  plaintiff's  village  was  supplied 
in  part  by  rain-water  falling  on  the  lands  of  the 
village  occupied  by  defendants  9  to  17,  and  the 
bund  of  the  tank  used  formerly  to  throw  back  the 
waters  so  flowing  into  the  tank  on  to  the  lands  of 
defendants,  where  it  remained  till  gradually  drawn 
off  into  the  area  of  the  tank.  Defendants  9  to  17, 
through  the  agency  of  the  Government,  relieved 
themselves  of  this  inconvenience  by  making  a  work 
for  draining  off  the  water  so  periodically  thrown 
back  their  land.  A  channel  was  also  constructed 
for  conducting  a  supply  of  water  to  the  plaintiff's 
tank.  Plaintiffs,  however,  claimed  to  have  the 
former  state  of  things  restored,  on  the  ground  that 
they  had  a  prescriptive  right  to  throw  back  the 
water  on  the  defendant's  lands  and  to  keep  it  there 
till  required  for  use.  Held,  that  there  was  here  no 
object  over  which  a  right  could  be  acquired. 
Robinson  (Collector  of  North  Arcot)  v.  Ayya 
Krishnama  Chariyar.  Maniyam  Narasimjia 
Gatjndan  v.  Ayya  Krishnama  Chariyar 

7  Mad.  37 


87. 


Right  to    discharge  water 


from  roof  on  another's  land — Purchaser,  right 
of.  If  a  party  has  ancient  right  to  the  discharge  of 
water  from  his  roof  on  a  certain  piece  of  land,  it  is 
not  competent  for  a  purchaser  of  the  land  to  exer- 
cise his  right  thereto  in  such  a  manner  as  to  inter- 
fere with  the  easement,  and  impose  the  trouble 
and  expense  on  the  owner  of  the  easement  of  pro- 
curing some  new  mode  of  discharge.  Sheo  Nauth 
Singh  v.  Bishonath  Singh  2  Agra,  Ft.  II,  191 


88. 


Suit  for  removal 


of  wall.  In  a  suit  for  the  removal  of  a  wall  on  which 
plaintiff  had  been  allowed  by  defendants  for  a 
number  of  years  to  rest  the  thatch  of  a  hut,  and 
which  wall  and  thatch,  after  having  been  thrown 
down  by  a  cyclone,  had  been  rebuilt  by  plaintiff 
though  the  thatched  roof  had  been  again  blown 
down,  and  there  was  no  thatch  at  the  time  of  the 
suit : — Held,  that,  under  these  circumstances,  the 
plaintiff  could  not  have  acquired  a  prescriptive 
right  that  the  water  from  the  thatch  should  pass 
over  defendant's   lands,   and   was   not  entitled  to 
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{])  Right  concerning  Water — concld. 
restrain  him  building  up  the  wall.     Lall   Mokee 


DossEE  V.  Joynarain  Shaha 


11  W.  R.  508 


89. 


Right  to  discharge  water 


from  roof  on  house  of  another — Limitation 
—  User.  The  plaintiff  and  the  defendant  were 
owners,  respectively,  of  two  adjoining  houses,  hav 
ing  a  space  between  them  belonging  to  the  plaintiff. 
The  roof  of  the  defendant's  house,  built  more  than 
thirty  years  previously,  projected  over  a  part  of 
this  space.  The  plaintiff  built  a  new  storey  to  his 
house,  with  a  roof  overhanging  the  roof  of  the  de- 
fendant's house,  and  under  an  alleged  custom  of 
the  country  (Ahmedabad)  claimed  a  right  to  re- 
move the  part  of  the  defendant's  roof  which  pro- 
jected over  his  (plaintiff's)  land.  He  also  sued 
to  establish  his  right  to  an  easement  as  against  the 
defendant  of  compelling  the  defendant  to  receive 
upon  the  roof  of  his  house  the  rain-water  which 
flowed  from  the  newly  erected  roof  of  the  plaint- 
iff. Held,  with  regard  to  the  former  claim,  that 
if  the  enjoyment  by  the  defendant  were  considered 
as  possession,  by  him,  of  the  space  occupied  by  his 
projecting  roof,  the  Limitation  Act  extinguished 
the  plaintiff's  right  to  sue  ;  and  if  such  enjoyment 
were  to  be  regarded  as  a  mere  easement,  then  to  the 
uninterrupted  user  of  more  than  thirty  years  vested 
in  the  defendant  a  proprietary  right  to  the  same. 
Held,  further,  with  regard  to  the  plaintiff's  claim  to 
an  easement,  that  the  plaintiff  could  only  have 
acquired  such  easement  either  by  contract  or  pre- 
scription, on  neither  of  which  did  he  rely.  No 
custom  can  be  admitted  to  override  the  provisions 
of  the  Limitation  Act.  Mohanlal  Jechand  v. 
Amratlal  Becherdas     .     I.  L.  R.  3  Bom.  174 


90. 


Rights  accessory  to  an  egLse- 


laient— Easements  Act(V  of  1S82),  a.  24.  The  plaint- 
iff, having  in  a  previous  suit  obtained  a  decree 
declaring  his  right  of  having  the  roof  of  his  house 
projecting  over  the  defendant's  land  and  discharg- 
ing water  thereon,  now  sued  for  a  declaration  of  his 
right  to  go  upon  the  defendants'  land  for  the  pur- 
pose of  repairing  the  roof.  Held,  that  the  plaintiff 
was  entitled  to  the  right  claimed  as  being  accessory 
to  the  easement  already  established,  but  that  it 
should  be  exercised  only  once  a  year,  and  after 
notice  to  the  defendants.  Hayagreeva  v.  Sami 
I.  li.  R.  15  Mad.  286 

ik)  Trees. 

91.  Trees  overhanging  neigh- 
bour's land — Right  to  have  branches  of  trees  cvi 
— Nuisance — Easements  Act  (V  of  1SS2).  Plaintiff 
sued  for  an  injunction  resti-aining  the  defendant 
allowing  the  branches  of  a  tree  belonging  to  him  to 
overhang  plaintiff's  land,  and  for  an  order  directing 
him  to  cut  off  the  branches.  Defendant  pleaded 
that  the  branches  of  his  tree  had  projected  over 
plaintiff's  land  for  forty  years,  and  contended  he 
had  therefore  acquired  a  prescriptive  right  of  the 
nature  of  an  easement  over  plaintiff's  land.      Held 
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that  the  plaintiff  was  entitled  to  cnt  away  the 
branches  which  overhang  his  land,  thongh  they 
had   done   so   for  more  than  forty  years.     Habi 
Kkishxa  Joshi  v.  Shaxkar  Vithal 

I.  li.  B.  19  Bom.  420 

PRESIDENCY    BANKS    ACT     (XI    OP 
1876). 

8.  ^—Certificate  of  administration — Act 

XXVII  of  ISW — Begistration  of  guardian  as  pro- 
prietor of  share^i — Potcer  to  negotiate.  A,  the 
mother  and  guardian  of  a  minor,  obtained  a  certi- 
ficate under  Act  XXVII  of  1860.  Part  of  the  pro- 
perty of  the  minor  consisted  of  shares  in  the  Bank 
of  Bengal.  A  obtained  power  under  her  certificate 
to  draw  the  dividends  due  upon  the  shares.  After 
the  passing  of  the  Presidency  Banks  Act,  1876,  A 
applied  under  s.  4  of  that  Act  to  be  registered  as 
proprietor  of  the  shares.  The  Bank  refused  to 
register  her  name  as  proprietor,  and  A  then  applied 
to  have  her  certificate  amended  by  empowering 
her  to  negotiate  the  shares.  Helf^,  that  she  was 
not  entitled' to  have  such  a  power  inserted  in 
the  certificate.  In  Uhe  matter  of  the  petition  of 
Radhabtjixtjbh  Sil^ 

I.  Ij.  R.  8  Calc.  300  :  11  C.  L  R.  274 


_  88.  20,  22,  23— Bank    of    Bombay- 


Begistration  and  transfer  of  shares — Bights  of  surviv- 
ing  co-parceners — Necessity  of  probate  or  letters 
of  administration.  Thirteen  shares  of  the  Bank  of 
Bombay  stood  in  the  name  of  one  Sarabhai,  who 
died  in  March  1895.  The  plaintifF,  who  was  the 
minor  son  of  Sarabhai  and  joint  and  undivided 
with  him,  applied  to  the  Bank  to  have  the  shares 
transferred  to  his  name  as  the  sole  surviving  co- 
parcener of  Sarabhai.  The  Bank  contended  they 
were  not  bound  to  do  so  without  production  of  the 
probate  of  the  will  of  Sarabhai  or  letters  of  admi- 
nistration to  his  estate.  Held  (reversing  Russixii, 
J.),  that,  having  regard  to  the  terms  of  the  Presi- 
dency Banks  Act  (XI  of  1876),  the  Bank  were  right 
in  their  contention.  For  a  share  in  the  Bank,  for 
the  purposes  of  devolution  or  survivorship,  must 
deemed,  as  far  as  the  Bank  was  concerned,  the  ex- 
clusive property  of  its  registered  holder,  and  that 
therefore  the  sole  surviving  co-parcener  of  a  de- 
ceased Hindu  cannot  demand  that  the  Bank  of 
Bombay  should,  by  reason  of  his  survivorship, 
register  him  as  a  shareholder  in  respect  of  shares  in 
the  Bank  which  stand  in  the  name  of  his  deceased 
co-parcener.  Ba>-k  op  Bombay  v.  Ambalal  Sara- 
bhai .  .  .  I.  Ij.  R.  24  Bom.  350 
as.   36,  37— Bank  of  Bombay— Pover 


PRESIDENCY    BANKS    ACT     (XI    OP 
1876)— conid. 

ss.  36,  37— concld. 

known  to  be  so  at  the  time  of  the  said  transactions. 
Before  discounting  the  later  notes,  the  Directors  of 
the  Bank  obtained  from  Meheralli  an  equitable 
mortgage,  by  deposit  of  title-deeds  on  certain 
immoveable  properties  situate  in  Bombay  and 
Mahabaleshvar,  as  security  for  the  then  existing 
and  future  indebtedness  of  the  said  firm  or  Meheralli 
to  the  Bank.  The  notes  became  due,  and  were 
dishonoured,  the  firm  having  in  the  meanwhile  be- 
come insolvent.  The  Bank  thereupon  sued  the 
Official  Assignee,  as  assignee  of  the  firm's  estate, 
to  recover  the  sums  due  on  the  notes,  and  for  a 
declaration  that  it  was  entitled  to  a  charge  on  the 
immoveable  properties  held  by  it  as  security.  The 
Official  Assignee  contended  that,  under  s.  37  of  the 
Presidency  Banks  Act  (XI  of  1876),  it  was  illegal 
for  the  Bank  to  lend  money  on  equitable  mortgage 
and  that  no  valid  charge  had  been  created.  Held, 
that,  notwithstanding  the  provisions  of  the  said 
Act,  the  Bank  was  entitled  to  realize  the  securities. 
Held,  also,  that  the  provisions  of  s.  37  of  the  Act 
did  not  invalidate  a  charge  on  immoveable  pro- 
perty created  as  a  security  for  a  bond  fide  liability 
already  in  existence.  The  words  of  s.  37  impose  a 
restriction  on  making  a  loan  on  mortgage  of  im- 
moveable property,  not  upon  the  Bank  but  upon 
the  Directors.  As  between  the  Directors  and  the 
Bank,  the  Directors  would  be  liable  for  any  loss 
resulting  from  the  breach  of  the  provisions  of  the 
sections,  but  the  mortgagors  could  not  repudiate 
the  obligation  into  which  they  purported  to  enter, 
and  the  Official  Assignee  was  not  in  a  more  favour- 
able position.  Tttrxer  v.  Ba>-k  of  Bombay  (1900) 
I.  Ij.  R.  25  Bomu  52 

8.    50 — Bank      of      Bombay — 


of  Directors  to  lend  money  on  equitable  mortgage. 
The  Directors  of  the  Bank  of  Bombay  discounted  at 
different  times  promissory  notes  for  sums  amounting 
in  all  to  about  R  60,000,  drawn  by  the  firm  of 
Feralbhoy  Meheralli  C^hinoy  in  favour  of  one 
Meheralli  Mahomed  Chinoy,  who,  it  subsequently 
appeared,  was  a  partner  in  the  firm,  but  was  not 

VOL. 


Bight  of  a  shareholder  to  inspect  the  register  of  share- 
hMers  of  the  Bank — Object  of  such  inspection — 
Common  law  right  of  a  member  of  a  corporation  to 
inspect  books  of  the  corporation.  Every  member  of 
a  corporation  has  a  right  under  common  law  to 
inspect  its  books  and  records  and  such  right  does 
not  cease  merely  because  a  corporation  is  created  by 
a  statute  which  does  not  confer  the  right,  unless  the 
statute  expressly  excludes  it.  The  member  of  a 
corporation  as  such  is  entitled  to  the  inspection  of 
any  of  its  documents  if  he  satisfies  the  Court  that 
he  is  seeking  inspection  not  from  mere  idle  curiosity 
or  for  some  speculative  purpose,  but  that  he  had 
some  reasonable  and  definite  object,  in  which  he 
is  interested,  and  for  which  the  inspection  is  re- 
quired, whether  that  definite  object  concerns  or 
not  anv  subject  then  in  controversy  or  discussion. 
Bex  \.'  The  Fraternity  of  Hostmen,  2  Stra.  1221, 
and  Bex  v.  The  Merchant  Tailors'  Company,  2  B.  db 
Ad.  115,  followed.  It  is  but  reasonable  that  a 
shareholder  of  a  Bank  should  desire  from  time  to 
time  to  consult  other  shareholders  and  discuss  with 
them  the  affairs  of  the  Bank  for  the  purpose  of 
taking  concerted  acrion,  where  and  when  necessary, 
apart  from  any  question  of  any  irregularity  exist- 
ing in  the  management  of  the  Bank.  And  for  that 
purpose  inspection  of  the  register  of  shareholders 

14  k 
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is  necessary,  to  enable  hira  to  find  out  •oho  the 
shareholders  are  whom  it  would  be  worth  his  while 
to  consult  and  whose  co-operation  he  should  seek. 
Other  books  and  records  of  the  Bank  may  stand  on 
a  different  footing  :  when  inspection  of  any  of  them 
is  claimed  other  and  stricter  consideration  might 
apply.  Held,  further,  that  the  plaintiff's  proper 
remedy  was  V)y  way  of  suit  and  not  mandamuf 
under  the  Specific  Relief  Act.  Stjlleman  Somji  v. 
The  Bank  of  Bombay  (1907) 

I.  li.  B.  31  Bom.  319 


2.  — Bank  of  Bombay 

— Right  of  a  shareholder  to  inspect  register  of  share- 
holders of  the  Bank — Object  of  such  inspection — 
Common  laic  right  of  member  of  corporation  to  inspect 
books  of  the  corporation — Companies  Acts  (X  of 
1866),  s.  2S1 ;  ( VI  of  1SS2),  s.  256.  The  respondent 
as  a  shareholder  in  the  appellant  Bank  claimed  a 
right  to  inspect,  copy  and  make  extracts  from  the 
register  of  shareholders  which  the  Bank  refused  to 
allow,  but  offered  to  furnish  him  with  the  list  he 
asked  for,  if  he  could  satisfy  them  that  he  required 
it  for  use  in  his  own  interests  as  a  shareholder. 
Without  accepting  this  offer  the  respondent  brought 
a  suit  against  the  Bank  in  which  he  based  his  claim 
on  irregularities  which  he  alleged  existed  in  the 
management  of  the  Bank,  in  the  election  of  Direc- 
tors and  in  other  matters,  and  stated  that  he 
claimed  inspection  of  the  register  to  enable  him  to 
communicate  with  the  other  shareholders  and  ob- 
tain their  assent  to  resolutions  for  improvement  in 
the  Bank's  management  to  be  proposed  at  a  future 
meeting.  The  first  Court  dismissed  the  suit,  but 
the  High  Court  on  its  Appellate  Side  reversed  the 
decision  and  passed  a  decree  giving  the  respondent 
without  any  restriction  the  right  to  inspect  a  copy 
extract  from  the  register,  which  he  had  originally 
demanded  from  the  Bank.  Held,  by  the  Judicial 
Committee,  that  the  suit  should  be  treated  accord- 
ing to  the  principles  regulating  an  application  for  a 
writ  of  mandamus,  and  in  that  view  the  respond- 
ent was  not  entitled  to  succeed,  unless  he  showed 
clearly  that  he  had  the  specific  right  to  enforce  for 
which  he  asked  for  the  inteiierence  of  the  Court, 
that  he  had  claimed  the  exercise  of  that  right  and 
none  other,  and  that  his  claim  had  been  refused. 
In  this  case  there  was  no  statute  giving  him  an  un- 
restricted right,  the  appellant  Bank  (which  was 
incorporated  under  Act  XI  of  1876)  being  by  s.  231 
of  the  Companies  Act,  1866,  and  s.  256  of  the  Com- 
panies Act,  1882,  expressly  exempted  from  the 
operation  of  those  statutes.  The  I'esult  of  the 
authorities  as  to  the  nature  and  extent  of  the 
common  law  right,  which  every  member  of  a  cor- 
poration has,  to  inspect  the  documents  of  the  cor- 
poration was  that  "  the  privilege  of  inspection  was 
confined  to  cases  where  the  member  of  the  corpor- 
ation has  in  view  some  definite  right  or  object  of 
his  o^Tn,  and  to  those  documents  which  would  tend 
to  Illustrate  such  right  or  object."  Taylor  on 
Evidence,  10th  Edition  (1906),  Volume  II,  para- 
graph 1495,  referred  to.     On  the  evidence  the  res- 
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pondent  had  not  brought  himself  ■ndthin  the  prin- 
ciples BO  laid  do%vn  and  his  claim  should  therefore 
not  be  allowed.  Rex  v.  Merchant  Tailor  Company, 
2  B.  &  Ad.  115,  followed.  He  was  entitled  to  the 
extended  right  given  him  by  the  decree  of  the 
Appellate  Court,  and  the  limited  and  qualified 
right  contended  for  in  the  suit  was  never  put  for- 
ward or  insisted  on  before  action  brought  nor  was 
any  claim  based  on  it  ever  refused.  Bank  op 
Bombay  v.  Suleman  Somji  (1908) 

I.  L.  R.  32  Bom.  466 
S.C.  I..  R.  35  I.  A.  139 

PRESIDENCY  MAGISTRATE. 

See  Crimestal  Procedure  Code  (Act  V 
OF  1898),  ss.  203,  437,  439. 

I.  L.  R.  33  Calc.  1282 

See  High  Court,  Jurisdiction  op — Cal- 
cutta— Criminal. 

I.  Ii.  R.  26  Calc.  746 

See  Sanction  for  Prosecution. 

I.  L.  R.  32  Calc.  469 

concurrent  jurisdiction  of— 

-See  Coroner     .         .     7  C.  W.  N.  889 

—   duty  of— 

*5ee  Commission — Criminal  Cases. 

I.  Ii.  R.  24  Calc.  551 

See  Discharge  of  Accused. 

I.  R.  Ii.  27  Bom.  84 
See   Revision — Criminal    Cases — Com- 
mitments     .     I,  L.  R.  16  Bom.  580 

jurisdiction  of— 

See  Discharge  of  Accused. 

I.  Ii.  R.  28  Calc.  652 

See  Jurisdiction  of  Criminal  Court — 
General  Jurisdiction — Offence  com- 
mitted ON  the  High  Seas. 

I.  Ii.  R.  25  Bom.;;636 

.  order  of  discharge  by — 

See  High  Court,  Jurisdiction  of. 

I.  Ii.  R.  36  Calc.  994 

proceedings  of— 

See  Complaint — Revival  of  Complaint. 

I.  L.  R.  24  Calc.  528 

1  C.  W.  N.  49 

4  C.  W.  N.  26  ;  46 

See  Revision — Criminal  Cases — Miscel- 
laneous Cases. 

I.  Ii.  R.  26  Calc.  6  ;  746 

record  of  evidence — 

See  Criminal  Procedure  Code,  ss.  110, 
123       .        .         .     13C.  W.  N.  318 
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PEESrOENCY  MAGISTRATE— amid. 
reference  to  High  Court  by- 
See  Right  to  BEonf. 

I.  L.  R.  19  Calc.  380 

rules  framed  by — 

See  Cbimtsal  Pbocedttke  Code,  s.  21. 

8  C.  W.  N.  862 

statement  made  to — 

See        Coxfessiox — Cosfessioxs         to 

Magistbate    .  I.  L.  B.  15  Calc.  595 

I.  li.  E.  21  Bom.  495 


PRESIDENCY  MAGISTRATE— cob«. 


1.    • Jurisdiction — Coroners     Act 

{IV  of  1871),  s.  25— Committal  to  the  High  Court 
by  a  Coroner — Presidency  Magistrate's  power  to  in- 
quire into  a  case  committed  by  the  Coroner.  A  Presi- 
dency Magistrate  is  competent  to  hold  a  preli- 
minary inquiry  into  the  case  of  an  accused  person 
who  has  been  committed  to  the  High  Court  by  the 
Ooroner  under  s.  25  of  Act  IV  of  1871.  Qceex- 
Emfbess  v.  Mahomed  Rajudix 

L  li.  R.  6  Bom.  159 

2. Criminal     Proce- 


dure Code  {Act  X  of  1882),  s.  195— Penal  Code  {Act 
XLV  of  1860),  ss.  116,  193— Abetment— Instigating 
person  to  give  false  evidence,  B,  without  having 
obtained  sanction  under  s.  195  of  thie  Criminal 
Procedure  Code,  charged  C  before  the  Chief  Presi- 
dency Magistrate  with  instigating  her  to  give 
false  evidence  in  a  certain  divorce  suit  in  which  C 
was  respondent.  Held,  that  the  Chief  Presidency 
Magistrate  had  no  jurisdiction  to  try  the  case  with- 
out the  sanction  of  the  Court  before  which  the 
divorce  proceedings  were  pending,  as  the  offence 
charged  was  alleged  to  have  been  committed  in 
relation  to  those  proceedings.  Cha>-dra  Mohax 
Baneejee  f.  Balfoxtk    .     I.  L.  R.  26  Calc,  359 

^'  ■ —   "  Magistrate      of 

Police"— Act  XIII  of  1859,  ss.  1,  4— Criminal 
breach  of  contract — Criminal  Procedure  Code  {Act  X 
of  1882),  s.  3.  A  Presidency  Magistrate  of  Calcutta 
may  lawfully  take  cognizance,  imder  s.  1  of  Act 
XIII  of  1859,  of  a  complaint  in  respect  of  a  contract 
made  in  Calcutta,  the  breach  of  which  has  been 
-committed  beyond  the  local  jurisdiction  of  his 
Court.  The  expression  "  Magistrate  of  Police  "  in 
s.  1,  Act  XIII  of  1859,  means  "  Presidency  Magis- 
trate." Lal  Mohax  Chowbey  v.  Haei  Charax 
Das  Batbagi  I.  L.  R.  25  Calc.  637 

*•  Summary  trial — Conviction  in 

non-appealable  case — Code  of  Criminal  Procedure, 
s.  370.  In  every  case  which  is  not  appealable  to 
the  High  Court,  a  Presidency  Magistrate  should 
state  his  reasons  for  convicting  the  prisoner,  so 
that  the  High  Court  may  judge  as  to  whether  there 
were  sufficient  materials  before  the  Magistrate  to 
support  the  conviction.  In  the  matter°of  the  peti- 
tion of  Yacoob.     Yacoob  v.  Adamson 

I.  L.  R  i3  Calc.  272 

S* Reasons    for     conviction 

Criminal  Procedure  Code,  1898,  s.  370.  In  the  trial 
of  a  case  under  Act  XIII  of  1859  the  record  need 
not  be  framed  m  accordance  with  s.  370  of  the  Code 


of  Criminal   Procedure. 
ABDtTL  Rahim 

6.  


AVEKA3I   Das   Mocm    v. 

L  li.  R.  27  Calc.  131 

4  C.W.N.  201 

Sentence    of    im- 


prisonment— Seasons  for  conviction  to  be  recorded — 
— Code  of  Criminal  Procedure  {Ad  V  of  1898), 
e.  370,  d.  (i)— Penal  Code  {Ad  XLV  of  I860), 
s.  408.  S.  370  of  the  Code  of  Criminal  Procedure 
requires  that  in  a  case  in  which  the  accused  is 
sentenced  to  imprisonment  a  Presidency  ilagis- 
trate  shall  record  a  brief  statement  of  the  reasons 
for  the  conviction.  It  is  not  sufficient  for  him  to 
record  that  the  offence  is  proved,  for  that  may  ne- 
cessarily be  implied  to  be  his  opinion  from  the  fact 
that  he  has  convicted  the  accused.  The  law  con- 
templates something  further  as  the  reason  for  the 
conviction.  Natabak  Ghose  r.  Peovash  Chaxdea 
Chatteejee  .         .         .     I.  li.  R.  27  Calc.  461 

4  C.  W.  N.  467 


7. 


Judgment — Re- 


cord of  reasons  for  convidion — Evidence — Sentence 
of  imprisonment  — Criminal  Procedure  Code  {Ad  V 
cf  1898),  s.  370,  cl.  (i).  S.  362  of  the  Criminal  Pro- 
cedure Code  prescribes  that  the  evidence  in  appeal- 
able cases,  that  is,  in  which  a  Presidency  Magis- 
trate imposes  a  fine  exceeding  R200  or  imprison- 
ment for  a  term  exceeding  six  months,  shall  be 
duly  recorded.  There  is  no  obligation  in  law  to 
record  evidence  in  other  cases  ;  the  discretion  rests 
with  the  Magistrate.  Under  the  provisions  of 
s.  370,  cl.  (i),  of  the  Criminal  Procedure  Code,  the 
Magistrate  should  state  the  reasons  for  conviction 
in  such  a  manner  that  the  High  Court  on  revision 
may  judge  whether  there  were  sufficient  materials 
before  him  to  support  the  conviction.  The  law 
does  not  demand  a  full  and  complete  statement  of 
reasons,  but  only  a  brief  one.  E  mam  ax  t'.  Em- 
PEBOR  (1904)       .  I.  li.  R.  31  Calc.  983 


8. 


Presidency     Ma- 
Evidence,   taking 
Al- 


gistrate — Judgment,  recording  of 
down  of — Reason  for  conviction,  recording  of. 
though  s.  370  of  the  Criminal  Procedure  Code  em- 
powers a  Presidency  Magistrate  to  record  a  brief 
statement  of  his  reasons  for  his  conviction  instead 
of  a  judgment,  this  must  be  done  in  such  a  manner 
that  the  High  Court  in  rcArision  may  be  in  a  posi- 
tion to  judge  whether  there  were  sufficient  materials 
before  him  to  support  the  conviction.  Where  a 
Presidency  Magistrate  convicted  and  sentenced 
the  accused  to  a  term  of  imprisonment  under 
ss.  61  and  74  of  Bengal  Act  VII  of  1878  but  did  not 
in  his  judgment  give  either  the  substance  or  a 
summary  of  the  evidence  and  there  was  nothing  on 
the  record  to  show  that  the  accused'  had  been  pre- 
viously convicted,  the  High  Court^set  aside  the 
conviction  on  the  groimd  that  the  judgment  was 
defective.     Toolsey  Kahabin  v.  Emperor  (1904) 

8  C.  W.  N.  587 


9. 


Law  as  to  recording  of  evi 


dence — Presidency  Magistrate,  recording  of  reasons 
for  convidion  by — Appealable  and  non-appealable 
cases,  difference  in  procedure  in — Revision,  adequate 
materials  for.  In  a  case  in  which  the  Chief  Presi- 
dency Magistrate    convicted    certain  persons  and 
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sentenced  them  each  to  21  days'  rigorous  imprison- 
ment, he  recorded  evidence  very  meagrely.  Held, 
that  under  s.  262  of  the  Criminal  Procedure  Code, 
it  was  not  obligatory  on  the  Magistrate  to  record 
evidence  in  this  case  ;  that  the  "  brief  statement 
of  reasons  for  conviction  "  recorded  by  the  Magis- 
trate under  s,  370  [i)  of  the  Criminal  Procedure 
Code  was  suificient  in  this  case  to  satisfy  a  Court 
of  Revision  that  there  were  materials  before  the 
Magistrate  to  support  the  conviction.  Emamdu  v. 
Kikg-Emperok  (1904)     .         .     8  C.  W.  N.  839 

<   10.  Appointmeat  of  a  pleader 

to  act  as  Presidency  Magistrate — Criminal 
Procedure  Code  {Act  V  of  1S9S),  s.  557.  The  ap- 
pointment of  a  pleader  to  act  as  a  Magistrate  is 
not  forbidden  by  b.  557  or  any  other  provisions  of 
the  Code  of  Criminal  Procedure  (Act  V  of  1898). 
After  the  Criminal  Procedure  Code  of  1898  had 
come  into  force,  a  practising  pleader  was  appointed 
to  act  as  a  Presidency  Magistrate.  On  his  appoint- 
ment he  gave  up  practising,  and  was  not  practising 
at  the  time  the  accused  was  tried  and  convicted  by 
him  of  theft.  The  accused  applied  to  the  High 
Court  in  revision  to  quash  the  conviction,  on  the 
ground  that  the  appointment  of  the  Magistrate 
contravened  the  provisions  of  s.  557  of  the  Code  of 
Criminal  Procedure.  Held,  that  s.  557  of  the  Code 
does  not  deal  with  appointments,  and  had  no  ap- 
plication to  the  present  case,  as  the  Magistrate 
was  not  practising  at  the  time  the  accused  -was 
tried  and  convicted.     In  re  Jivaxji  Adamji 

I.  L.  E.  23  Bom.  490 


PRESIDENCY 
(IV  OP  1877)- 


MAGISTRATES 

zojicld. 


ACT 


PRESIDENCY 
(IV  OP  1877). 


MAGISTRATES     ACT 


1882,  s.  197)- 


s.  39  (Criminal  Procedure   Code, 


See  Sanction  to  Prosecution — Where 

SANCTION  IS  NECESSARY  OR  OTHERVi^ISE. 

I.  L.  R.  3  Calc.  758  :  2  C.  L.  R.  520 
s.  41  (Criminal  Procedure    Code, 


1882,  s.  195)— 


See  Appeal  in  Criminal  Cases — Acts — 
Presidency  Magistrates  Act. 

I.  L.  R.  2  Calc.  466 


B.  87  (Criminal  Procedure  Code, 

1882,  s.  209)— 

See  Malicious  Prosecution. 

I.  L,  R.  6  Bom.  376 

^ee    Witness — Crimin.al  Cases — Exami- 
nation or  Witnesses — Generally. 
I.  L.  R.  5  Calc.  121  :  4  C.  L.  R.  305 

— s.  124  (Criminal  Procedure  Code, 

1882/ss.  92,  344)— 

See     Complaint — Dismissal     op     Com- 
plaint— Effect  of  Dismissal. 

I.  L.  R.  6  Calc.  523 


s.  129  (Criminal  Procedure  Code, 


1882,  s.  495; 

See  Counsel. 

I.  L.  R.  6  Calc 


59  :  6  C.  L.  R.  374 


s.  167  (Criminal  Procedure  Code,, 

1882  SB.  411,  412)— 

See  Appeal  in  Criminal  Cases — Acts — 
Presidency  Magistrates  Act. 

I.  L.  R.  5  Bom.  85 

See      Sentence — Imprisonment — Impri- 
sonment IN  Default  of  Fine. 

I.  L.  R.  2  Mad.  80 

s.  168  (Criminal  Procedure  Code, 


1882,  SB.  417,  427)— 

See  Superintendence  of  High  Court — 
Charter  Act,  s.  15 — Criminal  Cases. 
I.  L.  R.  7  Calc.  447 
s,  l-zO— 

See  Criminal  Procedure  Code,  s.  548. 
I.  L.  R.  8  Calc.  166 
10  C.  L.  R.  190 

s,  181  (Criminal  Procedure  Code, 

8.  526)— 

See     Transfer    of      Criminal    Case — 
General  Cases   I.  L.  R.  2  Calc.  290 

This  Act  was  repealed,  and  its  provisions  were  in- 
corporated into  the  Criminal  Procedure  Codes  (Act 
X  of  1882  and  Act  V  of  1898). 

PRESIDENCY  SMALL  CAUSE  COURTS 
ACT  (XV  OP  1882). 

See  Civil  Procedure  Code  (Act  XIV  op 
1882),  s.  622     .  I.  L.  R.  31  Mad.  490 

See  Small  Cause    Court,     Presidency 
Towns. 

B.  9— Civil    Procedure  Code  {Act  XIV 

of  1882),  s.  622—Begulation  XXV II  of  1827, 
s.  5 — Decree  of  Presidency  Small  Cause  Court 
— High  Court's  'power  of  superintendence  and  revisior^ 
— Grave  and  irreparable  injustice — Receiver — Rent — 
Use  and  occupation.  The  plaintiff  owned  a  certain 
house  at  Bombay.  He  let  it  out  to  a  tenant  on  a 
monthly  tenure.  The  tenant  used  the  premises  for 
his  press,  machinery  and  stock  which  he  had  mort- 
gaged to  his  creditor,  before  he  entered  into  a  con- 
tract by  way  of  lease  with  the  plaintiff.  Subse- 
quently the  mortgagee  brought  a  suit  in  the  High 
Court  upon  his  mortgage  and  under  the  Court's 
order  the  Official  Receiver  took  possession  of  the 
machinery  and  stock  on  the  plaintiff's  premises. 
Before  the  suit  in  the  High  Court  the  plaintiff  had 
given  to  the  tenant  a  notice  to  quit.  Later  on  he 
gave  another  notice  to  the  Receiver  that  he  was 
going  to  charge  him  rent  from  a  particular  date. 
On  failure  of  the  Receiver  to  pay  rent,  the  plaintiff, 
with  the  permission  of  the  High  Court,  brought  a 
suit  against  him  in  the  Court  of  Small  Causes, 
Bombay,  for  the  recovery    of   the    rent,  or,  in  the 
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PRESIDENCY  SMAIiL  CAUSE  COUR  T 
ACT  (XV  OF  1882)— contd. 

8.  9 — concJd. 


PRESIDENCY  SMALL  CAUSE  COURTS 
ACT  (XV  OF  1882)— contd. 

s.  38 — covcld. 


altematire,  for  compensation  ior  use  and  occu- 
pation. The  suit  was  dismissed  by  the  Court  on 
the  ground  that  there  was  no  relationship  of 
landlord  and  tenant  between  the  plaintifE  and 
defendant,  who,  as  Receiver,  was  merely  a 
custodian  appointed  by  the  Court  and  that  his 
appointment  did  not  affect  the  rights  of  the  con- 
tracting parties.  Against  the  said  decision  the 
plaintiff  applied  to  the  High  C^urt  under  the 
extraordinary  jurisdiction  and  obtained  a  rule 
nisi  requiring  the  defendant  to  show  cause  why 
the  decision  should  not  be  reversed.  Held, 
discharging  the  rule,  that  the  plaintiff  could  not  suc- 
ceed in  the  suit.  Per  Beaman,  J. — Courts  in  the 
exercise  of  superintending  powers  will  not  ordinarily 
interfere  except  in  cases  of  grave  and  otherwise 
irreparable  injustice.  Ismaui  v.  X.  C.  Macxeod 
<1906)  .         .  L  L.  R.  31  Bom.  138 

— 88.  9,  19,  28  — 

See  Title  .     L  L.  R.  34  Cale.  823 


8. 17— 

See  New  Teiai.,  application  fob. 

I.  L.  R.  32  Cale.  339 

s.  19 (k) — Annuiti/  payable  under  a  will 

— Assent  of  executors — Suits  to  recover  arrears — 
Presidency  Small  Cause  Court — Jurisdiction.  A 
suit  to  recover  arrears  of  an  annuity  payable  under 
a  will  and  assented  to  by  executors  is  cognizable 
by  the  Presidency  Small  Cause  Court.  Such  a 
suit  is  a  suit  for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff  and  it  does 
not  fall  under  s.  19  (Jfc)  of  the  Presidency  Small 
Cause  Court  Act  (XV  of  1882).  Dossibai  v. 
€oovERBAi  (1908)        .        I.  L.  R.  32  Bom,  575 

8.  22— 

See  Costs — Special  Cases — Small  Caitse 
Court  Sttits  .     I.  L.  R.  24  Cale.  399 
I.  L.  R.  21  Bom.  779 
-, 8.  23— 

See  Claim  to  Attached  Property. 

I.  L.  R.  18  Cale.  296 

s.  37— 

See  (TiviL  PBOCEDtrBE  Code,  1882,  s.  108. 
I.  L.  R.  21  Cale.  269 
I.  L.  R.  20  Bom.  380 
See  C?LAiM  to  Attached  Property. 

I.  L.  R  18  Cale.  296 

L  L.  R.  26  Cale.  778 

See  Limitation  Act,  1877,  Sch.  II,  Art. 

164       ,  L  L  R,  17  Bom.  507 

8.  38— 

See  Withdrawal  or  Suit. 

I.  L.  R.  29  Cale.  233 


under  Chapter  VII  of  the  Presidency  Small  Cause 
Courts  Act  (XV  of  1882);  the  .Judge  passed  an  order 
directing  the  defendant  to  vacate.  The  defendant 
applied  under  s.  38  of  the  above  Act  to  the  Full 
Court  which  declined  to  entertain  the  application. 
The  defendant  thereupon  applied  to  the  High  Court 
under  its  extraordinary  jurisdiction  (s.  622  of  the 
CMvil  Procedure  Code,  Act  XIV  of  1882)  and  obtained 
a  rule  nisi  requiring  the  plaintiff  to  show  cause  why 
the  order  should  not  be  set  aside.  Held,  discharg- 
ing the  rule,  that  an  application  under  Chapter  VTI 
of  the  Presidency  Small  Cause  (^urts  Act  (XV  of 
1882)  does  not  come  within  the  operation  of  s.  38 
of  the  Act.  A  proceeding  under  C!hapter  VII 
results  not  in  a  decree  but  in  an  order.  Therefore, 
the  condition  under  which  the  Presidency  Small 
Cause  Cburt  can  interfere  under  s.  38  does  not  arise 
in  a  proceeding  under  Qiapter  VII  of  the  Act. 
Rasikrishna  v.  Haji  Dawood  (1907) 

I.  L.  R.  31  Bom.  259 
88.  41—49  (Chap.  Yll)— Civil  Pro- 


8.   38,   Chap.    '^11— Proceedings  in 

ejectment — Order— Decree.     The  plaintiff  instituted 
proceedings  in    ejectment  against  the  defendant 


cedure  Code  {Act  XIV  of  1882),  s.  108— Presidency 
Small  Cause  Court — Proceedings  in  ejectment — Ex 
parte  order — Power  to  set  aside.  The  Small  Cause 
Court  has  an  inherent  power  to  deal  with  an  applica- 
tion to  set  aside  an  order  made  ex  parte  and  to  set 
it  aside  upon  a  proper  cause  being  substantiated. 
Per  Jenkins,  C.J. — It  is  erroneous  to  suppose 
that  s.  108  of  the  Code  of  CHvil  Procedure  has  no 
applica4;ion  to  proceetlings  under  Chapter  VII  of  the 
Fh-esidency  Small  Cause  Courts'  Act.  It  is  quite 
true  that  it  has  not  a  direct  application,  because 
proceedings  under  Chapter  VII  are  not  a  suit,  nor 
is  an  adjudication  in  the  proceedings  a  decree. 
Tyeb  Beo  Mahomed  v.  Allibhai  (1906) 

I.  L.  R.  31  Bom.  45 

1.  8.  69 — Negotiable  Instruments  Act, 

8.  84  {2) — Question  whether  cheque  was  presented 
within  a  reasonable  time  is  a  question  of  fact  and 
cannot  be  referred  to  the  High  Court  by  the  Presidency 
Court  of  Small  Causes.  The  Presidency  Court  of 
Small  Causes  referred  to  the  High  Court,  under 
s.  69  of  the  Presidency  Small  Cause  Courts  Act,  the 
question  whether  a  cheque  was  presented  mthin  a 
reasonable  time.  Held,  that,  under  s.  84  (2)  of  the 
Negotiable  Instruments  Act,  the  question  must  be 
determined  with  regard  to  the  nature  of  the  instru- 
ment, the  usage  of  trade  and  of  bankers  an  dthe 
facts  of  the  particular  case.  The  question  is  one 
of  fact  and  not  of  law  and  is  not  one  which  can  be 
referred  to  the  High  Court  under  s.  69  of  the 
Presidency  Small  Cause  Courts  Act.  East  Indian 
AND  Anglo-Indian  Deposit  and  Loan  Society 
V.  T.  McNaib  (1908)        .      L  L.  R.  31  Mad  364 

2.  Revisicmal  power  •/ 

High  Courts  over  Presidency  Courts  of  Small  Causes 
— Presidency  Small  Cause  Courts  Act,  e.  69 
— Where  the  Judges  differ  matter  must  be  referred  to 
High  Court.  There  is  nothing  in  the  Code  of  (ISvil 
Procedure  or  in  the  Presidency  Small  Clause  Courts' 
Act  to  exempt  Presidency  (Courts  of  Small  Clauses 
from  the  revisional  powers  of  the  High  Court  under 
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PRESIDENCY  SMALL  CAUSE  COURTS 
ACT  (XV  OP  1882}— concld. 

s.  69 — concld. 

s.  622  of  the  Civil  Procedure  Code.  Where  the 
Judges  of  such  Court  sitting  together  in  Full  Bench 
to  dispose  of  a  suit  take  different  views  on  a  point 
affecting  the  merits  of  the  case,  they  are  bound 
under  s.  69  of  the  Act  to  refer  the  matter  for  the  opi- 
nion of  the  High  Court  and  ought  to  deal  with  the 
matter  finally.  Where  the  order  of  the  Full  Bench, 
on  the  application  of  the  party  for  a  retrial,  fully 
deals  with  all  the  points  arising  for  decision  in  the 
suit  itself  without  granting  a  formal  order  for  re- 
trial, the  absence  of  such  formal  order  is  immate- 
rial, and  the  Judges  must  be  considered  to  have  sat 
together  in  tho  suit  within  the  meaning  of  s.  6. 
The  substantial  effect  of  the  order  and  not  its  mere 
form  must  be  considered.  Seshammal  v.  Munusamy 
Mudali,  1.  L.  R.  20  Mad.  358,  referred  to.  Rangiah 
Naidf  v.  Rangiah  (1908)  .  I.  L.  R.  31  Mad.  490 

ss.  69,  70— 

^ee   Small   Cause    Couet,    Presidency 
Towns — Practice  and  Procedure. 

I.  L.  R.  28  Calc.  260 

PRESIDENCY  SMALL  CAUSE  COURTS 
ACT  (I  OF  1895). 

See   Small   Cause   Court,    Presidency 
Towns. 

- s.  11— 

See  Costs — Special  Cases — Small  Cause 

Court  Suits  .  I.  L.  R.  24  Calc.  399 

I.  L.  R.  21  Bom.  779 


PRESS      AND      REGISTRATION       OF 
BOOKS  ACT  (XXV  OF  1867). 

, s.  18— 

See  Copyright  Act  (XX  of  1847). 

I.  L.  R.  33  Calc.  571 

PRESSING  FACTORY. 

^ee  Stamp  Act  (II  op  1899). 

I.  L.  R.  32  Bom.  505 
PRESUMPTION. 

See  Agra  Tenancy  Act  (II  or  1901). 

I.  L.  R,  30  All.  58 
I.  L.  R.  31  All.  253 ;  257 

See  Bengal  Tenancy  Act,  s.  50. 

13  C.  W.  N.  1149 

See  Bengal  Tenancy  Act,  s.  51. 

6  C.  W.  N.  589 

See  Bengal  Tenancy  Act,  ss.  103,  103B. 

10  C.  W.  N.  908 

13  C.  W.  N.  Ill 

See  Chaukidari  Chakran  land,  Settle- 
ment of      .       I.  L.  R.  32  Calc.  1107 

See  Chota  Nagpur  Tenancy  Act,  s.  169. 
13  C.  W.  N.  Ill 

See  Compromise — Minor. 

13  C.  W.  N.  163 


PRESUMPTION— <kwi«<i. 

See  Enhancement  of  Rent — Exemptioit 
PROM  Enhancement  by  Uniform  Pay- 
ment OF  Rent  and  Presumption, 

See  Evidence    .     I.  L.  R.  35  Calc.  75L 

See  Evidence — Civil  Cases — Maps. 

7  C.  W.  N.  849 

See  Evidence  Act  (I  of  1872),  s.  114. 

L  L.  R.  29  All.  13» 

See  Gambling    .         .     5  C.  "W.  N.  503 

See  Hindu  Law — 

Inheritance — Migrating  Families. 
LiL.  R.  29  Calc.  433 

Joint  Family — Presumption  and 
Onus  of  Proof  as  to  Joint 
Family  ; 

Presumption  of  Death. 

Widow — Power  of  Widow — Power 
of  Disposition  or  Alienation. 

I.  L  R.  25  Mad.  351 
I.  L.  R.  35  Calc.  1086 
See  Hundi — Acceptance. 

L  L.  R.  26  Mad.  526 

See  Landlord  and  Tenant — Nature  of 
Tenancy. 

See  Letters  of  Administration. 

10  C.  W.  N.  432 

See  Mahomedan  Law — Legitimacy. 

I.  L.  R.  26  All.  295 

See  Mahomedan  Law — Presumption  op 
Death. 

(See  Ownership    .  I.  L.  R.  33  Bom.  712. 

See  Ownership,  presumption  of. 

See  Pardanashin  Women. 

5  C,  W.  N.  505 

See  Possession        .     12  C,  W.  N.  273 

See  Record -of-riqhts. 

I.  L.  R,  32  Calc.  336 

See  Res  Judicata — Estoppel  by  Judg- 
ment   .         .     I.  L.  R,  28  Calc.  109 

See  Revenue  Sale  Law,  s.  37. 

10  C.  W.  N.  503 

See  Right  to  Use  op  Water. 

I.  L.  R.  30  Calc.  281 

See  Sale  for  Arrears  of  Revenue — - 

-    Setting    aside    Sale — Irregularity. 

I.  L.  R.  30  Calc.  1 

<SeeWiLL       .         .      I.  L.  R.  29  All.  82, 
as  to  ancient  document — 


See  Evidence  Act   (I  of  1872),  s.  90. 

I.  L.  R  29  Calc.  740 
I.  L.  R.  27  Bom.  452. 

as  to  client's  consent  to  com- 
promise— 

See  Counsel        .  6  C.  W.  N.  82. 
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PBESUMPTION"— contd. 


PEBSTJMPTION— con«/i. 


as  to  nature  of  tenancy — 


rebuttal  of — 


See  Lan-dlobd  a>t)  TEyANT— Natttbe  op 
Tenant  CY. 

as      to      tenancy       being       a 

tenure  " — 

See  Bexgal  Texaxcy  Act  (Vm  of  1885), 
s.  5  (-5) 


See  Succession  Act,  s.  128. 

I.  li.  H.  15  Calc.  83 

under  Evidence  Act,  1872,  s.  114, 


e  C.  W.  N.  825 


-from  non-denial  in  written  state-       ^^^^  others- 


Ill,  (g)- 

Sce    EviDENXE — CrvEL     Cases— MiscEL- 

LAXEOrS  DOCUMEXTS RoAD-CESS 

Papers     .         I.  L.  R.  30  Calc.  1033 
when  one  co-parcener  separates 


ment  of  allegation  made  against  defend- 
ant— 

See     LsjrxcTiox — Special     Cases — Ob- 

STRrCTIOX    OR    IXJUKY    TO    RiGHTS    OF 

Pkopebty     .     I.  L.  E.  26  Bom.  735 

as  to  legality  of  distraint — 

-See  Pexal  Code,  s.  424. 

I.  L.  E,  25  Mad.  729 

.: of  correctness — 

See  Appellate  Coubt. 

I.  L.  R.  36  Calc.  833 

of  death — 

See  Evidence       .     L  L.  K.  35  Calc.  25 

iSee  Pbesumtpiok. 

L  li.  E.  33  Calc.  173 

of  existence  of  certain  facts — 

See  Warrast  of  Arrest — Civil  Cases. 

6  C.  W.  N.  845 

of  holding  at  fixed    rent    from 


time  of  Permanent  Settlement — 
See  Bengal  Texaxcy  Act,  s.  50. 


of  legitimacy- 


5  C.  W.  N.  60 


iSee  Oxrs  of  Proof — Legitimacy. 

I.  L.  E.  25  All,  403 

—  of  lost  grant — 


See     Prescbiptiox — Easesiexts — Gexe- 
bally        .         .         .     15  W.  E.  212 

See     Prescbiptiox — Easemexts — Light 

AXD  AiB    .         .     3  B.  L.  E.  O.  C.  18 

6  B.  li.  R  85 

ac.   on  appeal        .  .  12  B.  L  E.  406 

L.  E.  L  A.  Sup.  Vol  175 

of  marriage — 

See  Marriage  .     L  L.  E.  35  Calc.  232 

— of  ownershij) — 

See  J^4.XDi.0BD  AXD  Texaxt — Property 
IX  Trees  axd  Wood  ox  laxd. 

I.  L.  E.  23  AU.  126 

of  payment —  i 


See  Promissory  Notes — Assigxmext  of, 
AXD  Suits  ox.  Promissory  Notes. 

I.  L.  E.  29  Calc.  334 


See  HiXDU  Law- 
Partitiox     . 


-Partitiox — Effect  of 
I.  L.  E.  30  Calc.  725 


Presumption    of 


intention 
There  is  no 


to  bring  about  a  certain  result 
presumption  that  a  person  intends  what  is  merely 
a  possible  result  of  his  action  or  a  result  which, 
though  reasonably  certain,  is  not  known  to  him  to 
be  so  ;  but  it  must  be  presumed  that,  when  a  man 
voluntarily  does  an  act,  knowing  at  the  time  that 
in  the  natural  course  of  events  a  certain  result  will 
follow,  he  intends  to  bring  about  that  result. 
Queen  v.  Hicklin,  L.  R.  3  Q.  B.  375 ;  Queen  v. 
Martin,  8  Q.  B.  D.  oS  ;  Reg.  v.  Lobett,  9  C.  db  P. 
466  ;  Freeman  v.  Pope,  L.  R.  5  Ch.  538  ;  Ex  parte 
Mercer,  in  re  Wise,  17  Q.  B.  D.  290,  referred  to. 
Emperor  v.  Lakshmax  Raghcxath  (1902) 

I.  Ij.  E.  26  Bom.  558 
2.  — Presumption  of  death — Evi- 
dence Act  {I  of  1872),  ss.  107,  108 — Disappearance 
of  heir  in  distribution  of  estate  of  Mahomedan — 
Claim  by  son  of  missing  man  to  share  in  estate  of 
grandfather — Onus  of  proof — Matter  of  distribution 
of  shares  in  estate  referred,  by  heirs  to  arbitration — 
Effect  of  arbitrator^ s  aunrd — Mahomedan  law.  The 
appellant  through  his  father,  one  of  the  children 
of  a  Mahomedan,  claimed  a  share  in  the  property 
of  his  grandfather,  who  died  in  1884.  It  appeared 
that  the  father  disappeared  in  1870  and  had  not 
since  been  heard  of.  Held,  that  the  onus  was  on 
the  appellant  to  prove  that  his  father  survived  the 
grandfather,  failing  which  proof  the  share  he 
claimed  would  go  to  the  brother  and  sisters  of  the 
missing  man  as  preferable  heirs  to  the  appellant. 
The  grandfather's  will  being  disputed,  the  distri- 
bution of  his  estate  was  referred  to  an  abritrator, 
who  by  his  award  made  in  1888  reserved  a  share 
for  the  father  of  the  appellant  and  his  children. 
Held,  that  there  was  nothing  in  that  fact  or  in  the 
award  which  could  be  construed  as  evidence  that 
the  appellant's  father  was  alive  when  the  award 
was  made  ;  nor  couJd  it  be  regarded  as  an  admis- 
sion on  the  part  of  the  other  heirs,  nor  as  a  finding 
by  the  arbitrator  that  he  was  then  alive,  the  re- 
servation of  a  share  for  a  missing  man  being  only 
in  accordance  with  Mahomedan  law.  Moolla 
Cassim  v.  Moolla  Abdul  Rahim  (1905) 

L  L.  E.  33  Calc.  173 

PEEVENTION  OF  CEUELTY  TO  ANl- 
TVrAT.S  ACT  (XI  OF  1890). 

88.  2  and  3 — Crabs — Animals — Cruelty 


to  animals.     The  provisions  of  Act  XI  of   1890  ap- 
ply to  cruelty  exercised  towards  any  animal  which 
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PREVENTION'  OF  CRUELTY  TO  ANI- 
MALS ACT  (XI  OF  1890)— coneld. 

—  ss  2  and  3 — coneld. 

is  either  ' '  domestic  ' '  or  which  being  ferae  naturoR 
has  been  ' '  captured  ' '  and  is  in  captivity.  Crabs 
are  ' '  animals  ' '  within  the  definition  of  s.  2  of  Act 
XI  of  1890.  If  a  person  exposes  them  for  sale  at 
a  public  place  with  their  legs  broken  and  with  their 
shells  crushed  in  so  as  necessarily  to  cause  them 
pain,  he  incurs  the  penalty  prescribed  by  s.  3  of  the 
Act.     TuLsi  Bew.4h  v.  Sweeney 

1.  L.  R.  24  Calc.  881 

In  the  matter  of  Tulsi  Bewa  .  1  C.  W.  N.  642 

s.  3 —  Animals — Cruelty  to    animals- 


Police,  Bombay  Towvr—Act  XLVIII  of  1860,  s.  21 
-  Railway  Company — blaster  and  servant — Criminal 
liability  of  master  for  his  servant's  acts — Goods  yards 
of  a  railway — Public  place.  The  Great  Indian 
Peninsula  Railway  Company  carried  twenty-seven 
head  of  cattle  from  Talegaon  to  Bombay.  These 
cattle  were  put  in  one  truck  by  their  owner  under 
the  supervision  of  the  Company's  goods  clerk  at 
Talegaon,  and  were  so  allowed  to  be  put  by  the 
Company's  servants  at  Talegaon  in  spite  of  a  cir- 
cular issued  to  them  by  the  Traffic  Manager  to 
prevent  the  overcrowding  of  cattle.  When  the 
cattle  were  detrained  at  the  goods  yard  of  the 
Company  at  Wadi  Bundar,  they  were  found 
suffering  from  the  effects  of  overcrowding.  The 
Bombay  Society  for  the  Prevention  of  Cruelty  to 
Animals  prosecuted  the  Railway  Company  under 
s.  21  of  Act  XLVIII  of  1860  and  s.  3  (b)  of 
the  Act  for  the  Prevention  of  Cruelty  to 
Animals  (Act  XI  of  1890).  The  Presidency 
Magistrate,  who  tried  the  case,  referred  to  the 
High  Court  the  following  two  questions  : — (i) 
Is  the  Company  liable,  under  the  above  circum- 
stances, for  the  acts  of  the  owner  of  the  cattle  and 
the  goods  clerk  at  Talegaon  under  s.  3  (b)  of  Act  XI 
of  1890,  though  they  may  have  no  knowledge  as  to 
how  the  animals  were  carried  ?  (ii)  Is  the  Wadi 
Bundar  goods  station  a  place  accessible  to  the  pub- 
lic, when  the  Company's  orders  are  that  men  on 
business  alone  should  be  admitted  there  ?  The 
High  Court  answered  the  first  question  in  the  nega- 
tive and  the  second  in  the  affirmative.  Act  XI  of 
1890  is  aimed  at  the  individual  who  actually  prac- 
tises the  cruelty,  and  it  was  not  intended  by  the 
Legislature  to  make  a  master  penally  liable  for  the 
act  of  his  servant  done  in  the  course  of  the  servant's 
employment,  and  certainly  not  when  the  act  is  done 
contrary  to  the  orders  of  the  master.  Cawasji 
Meewanji  Shroff  v.  Great  Indian  Peninsula 
Railway  Company  (1902) 

I.  L.  R.  26  Bom.  609 

s.  6(1) — Meaning  of  the    word  "'per- 


mit." Held,  that  the  word  "  permits,"  as  used  in 
s.  6,  cl.  (1),  of  Act  XI  of  1890,  implies  knowledge  of 
that  which  is  permitted.  Queen-Empress  v. 
Lalta  Prasad.         .         .     I.  L.  R.  20  All.  186 

PREVIOUS  ACQUITTAL. 

See  Criminal  Procedure  Code,  s.  403. 
I.  L.  B.  24  Mad.  641 


PREVIOUS  ACQUITTAL— cowcW. 

See    Evidence — Criminal    Cases — Pre- 
viotrs  Convictions. 

I.  L.  R.  28  Calc.  689 
See  Security  for  Good  Behaviour. 

5  C.  W.  N.  28 
See  Whipping  .      I.  L,  R.  25  Bom.  712 

PREVIOUS  CONVICTION. 

See  Charge — Form  of  Charge — Gene- 
ral Cases     .         .     19  "W.  R.  Cr.  41 

21  "W.  R.  Cr.  40 

22  W.  R.  Cr.  39 
4  Mad.  Ap.  11 

See  Criminal  Procedure  Code,  ss.  307, 
310  .       L  L.  R.  30  Mad.  134 

See  Criminal  Procedure  Code,  s.  310. 

12  C.  L.  R.  555 

See  Criminal  Procedure  Code,  s.  403. 

I.  L.  R.  28  All.  313 

See    Evidence — Criminal    Cases — Pre- 
vious Convictions. 

See  Gambling  .      I.  L.  R.  28  Bom.  129 

See    Sentence — Sentence    after    Pre- 
vious Conviction. 


case — 


evidence    of,   in  bad    livelihood 


See  Criminal  Procedure  Code,  s.  123. 

13  C.  W.  N.  318 

PRICE  OF  GOODS,  SUIT  FOR. 

See  Contract^  .  I.  L.  R.  36  Calc.  736 
PRIEST,  APPOINTMENT  OF. 

^ee  Church  .  I.  L.  R.  17  Mad.  447 
PRIMOGENITURE. 

See  Evidence — Civil  Cases — Miscella- 
neous Documents — Wajib-ul-arz. 

I.  L.  R.  15  All.  147 

See  Hindu  Law — Custom — Impartibility. 

I.  L.  R.  19  All.  1 

L.  R.  23  I.  A.  147 

I.  L.  R.  36  Calc.  590 

See    Hindu    Law — Custom — Primooeni 

TURE. 

See  Hindu   Law — Endowment — Succes- 
sion IN  Management. 

I.  L.  R.  17  Calc.  3 

L.  R.  16L  A.137 

See  Hindu  Law — Inheritance — Imparti- 


ble Property 


.     5  Bom.  A.  C.  161 

6  Mad.  93 

I.  L.  R.  5  All.  542 

I.  L.  R.  2  Mad.  286 

I.  L.  R.  4  Mad.  250 

I.  L.  R.  13  Mad.  406 

L.  R.  17  J.  A.  134 

L  L.  R.  19  AIL  1 

L.  R.  23  L  A.  147 
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PRIMOQENITUKE — concM. 

See  Mahomeda^j  Law — Ekdowsiext. 

I.  li.  R.  13  Bom.  555 

See  OrDE  Estates  Act,  s.  8. 

I.  L.  E.  10  Calc.  515  ;  792 

li,  R.  11  I.  A.  51 ;  135 

I.  L.  R  20  Calc  649 

li.  R.  20  I.  A.  77 

See  OrDE  Estates  Act,  s.  23. 

I.  L.  R.  21  Calc.  997 
L.  R.  21 1.  A.  163 

See  Salsette,  Law  applicable  ix. 

I.  li.  R.  19  Bom.  680 

See  Successiox      .     L.  R.  30  I.  A.  190 


family     custom— Chiefship     of 
8  C.  W.  W.  81 


Tank — 

See    IXHEEITAUCE 

PRINCIPAL  AKD  AGENT 


Col. 

1.  ATJTHORrrr  of  Agents     .         .         .  9819 

2.  Ratiticatiox  ....  9832 

3.  Retocatiox    .         .         .         .         .  9834 

4.  Duty  of  Agents  to  Accottst   .         .  9836 

5.  Liability  of  PHCfciPAL    .         .         .  9836 

6.  Liability   of  Agents     .         .  .  9844 

7.  Commission  Agents  .         .         .  9852 

8.  StriT  for  Account  ....  9857 

See  Account,  Suit  for. 

I.  li.  R,  6  Calc,  754 

I.  li.  R.  7  Calc.  654 

2  Ind.  Jur.  N.  S.  333 

15  W.  R.  260 

22  W.  R.  191 

I.  li.  R.  14  Calc.  147 

li.  R.  13  L  A.  123 

L  li.  R.  35  Calc.  298 

See  Bengal  Rent  Act,  1869,  s.  30. 
See  Broker  .  I.  L.  R.  30  Calc.  202 
See  Charter  Party  .  8  B.  L.  R.  544 
I.  li.  R.  7  Bom.  51 
See  Cheque  .  I,  L  R.  31  Calc.  249 
See  Civil  Procedure  Code.  1882,  s 
21  5A        .         .     I,  li.  R.  27  AIL  374 

See  Company — Powers,  Duties,  and  Lia- 
bilities   OF  Directors 

5  B.  li,  R.  195 
I.  li.  R.  6  Bom.  326 

See  Contract        .     I,  li,  B.  30  Bom.  1 

See  Contract — AVagering  Contracts. 

I.  li.  R.  23  Ail.  165 
I.  li.  R.  25  All.  639 

See  Contract  Act.  s.  231. 

I.  li.  R.  32  Bom.  356 

^ee  Easement     .     L'H  R  26  Mad.  66 


PRINCIPAL  AND  AGENT— conid. 

See  Guardian  and  Ward. 

L  L.  R.  34  Calc.  892 

See  Interest — Miscellaneous  Cases — 
Principal  and  Agent  .  23  W.  R.  325 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action — Principal 
AND  Agent. 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Dwelling,  Carrying  on  Busi- 
ness, OR  Working  for  Gain. 

I.  L.  R.  12  Bom.  502 
I.  L.  R.  17  Bom.  682 
I.  L.  R.  23  Mad.  458 

See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledg- 
ment OF  Tenancy  by  Payment  of 
Rent         .         I.  L.  R.  26  Bom.  410 

See  LnnTATioN  Act.  1877,  Sch.  II» 
Arts.  2,  28     .      L  L.  R.  26  All,  482 

See  LnnTATioN  Act,  1877.  Art.  36. 

L  L.  R.  22  Mad.  342 

iSee  Limitation  Act.  1877.  Sch.  II.  Art. 
57  .  .     L  L.  R.  31  All,  429 

See  Ldiitation  Act,    1877,  Sch.  II.  Art. 
89     .         .         .     I.  L.  R.  24  All.  27 
8  C.  W.  N.  113 
See  ilASTER  AND  Servant. 

See  Master  and  Servant. 

I.  L.  R.  36  Calc.  647 
13  C.  W.  N.  619 

See   Onus   of   Proof — Principal      and 

Agent  .         .     I.  L.  R.  20  Calc.  347 

L.  R.  20  L  A.  95 

See  Parties — Parties  to  Suits — Agents. 

See  Parties — Parties  to  Suits — Prin- 
cipal AND  Agent.         .     3  Agra  131 
I.  L.  R.  5  Bom.  208 

See  Power  of  Attorney. 

See  Right  of  Suit — Misrepresentation. 
L  L.  R.  24  Bom,  166 

See  Secretary  of  State. 

I.  L.  R.  28  Bom.  314 

See  Tbzi-mandi  Chittis. 

8  B.  L.  R.  412  ;  415  note 

See  Transfer  of  Property  Act  {IV  of 
1882),  ss.  83,  84. 

L  L,  R.  36  Calc.  840 

app'.ication  of  rule  that  notice  to 

agents  binds  principal — 

See  Declaratory  Decree,  Suit  fob 
— Suits  concerning  Doci'ments. 

L,  R.  29  I.  A.  203 


authority  of  agent  - 


iSee  Crown  Lands. 


See  Easement 


L  L.  R.  26  Mad.  268 
I.  L,  R.  28  Mad,  51 
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PRINCIPAL  AND  AGENT— conid. 

liability  of  principal — 

See  Rioting     .     I.  L.  R.  28  Calc.  504 

undisclosed  principal — 

See  Contract  Act  (IX  of  1872),  s.  231. 

I.  L.  R.  32  Bom.  356 

1.  AUTHORITY  OF  AGENTS. 

Proof   of    authority — Agent 


acting  out  of  scope  of  authority.  To  hold  a  person 
bound  by  the  acts  of  his  agent,  it  must  be  shown 
that  the  agent  acted  within  the  scope  of  his  author- 
ity.    MxjNOflUR  Dass  v.  Deen  Dyal 

3  N.  W.  179 


Beer    Kishore     Sahoy 
Bengal 


Government     op 
17  W.  R.  497 


2. 


Effect  of  act  done  -without 


authority — Signing  document  by  unauthorized 
agent.  The  signature  by  an  agent  of  a  wajib-ul- 
arz  from  which  the  record  of  an  important  interest 
in  property  was  omitted  cannot  be  considered  as  a 
waiver  of  the  right  or  claim  unless  he  was  properly 
authorized  to  sign  it.  Imambundee  v.  Bhugwan- 
DASS         .         .         .  1  N.  W.  41 :  Ed.  1873,  38 

Suit  against  agent 


for  account — Payments  or  advances  to  third  parties 
— Proof  of  authority  of  agent.  As  a  general  rule, 
an  agent  or  collector  cannot  discharge  himself  of 
moneys  for  which  he  is  liable  to  account,  by  proving 
payments  or  advances  to  third  parties,  unless  he  can 
show  that  such  payments  or  advances  were  made  by 
the  express  authority'  of  the  principal,  or  with  his 
knowledge  and  consent.  Pagan  v.  Chunder  Kant 
Banerjee  ....       7  "W.  R.  452 

Implied  authority  of  agent 


— Liability  of  Principal.  AVhen  a  person  takes  ad- 
vantage of  the  management  of  his  affairs  by  another, 
he  must  fulfil  the  engagements  which  that  other  has 
contracted  in  his  name,  provided  such  engagement 
be  within  the  proper  limits  of  the  manager's  author- 
ity, and  be  for  the  benefit  of  the  estate.  Koora  v. 
Robinson         ....     2  Agra  Mis.  2 

5.  Holding  out,  by  the  prin- 
cipal, of  the  agent's  authority.  The  right  of 
a  third  party  against  the  principal  on  the  contract 
of  his  agent,  though  made  in  excess  of  the  agent's 
actual  authority,  was  nevertheless  enforced  where 
the  evidence  showed  that  the  contracting  party  had 
been  led  into  an  honest  belief  in  the  existence  of  the 
authority  to  the  extent  apparent  to  him.  Ram 
Peetab  v.  Marshall     .       I.  L.  R.  26  Calc.  701 

3  C.  W.  N.  313 


6. 


Evidence      of      authority — 


Policy  of  insurance.  To  prove  the  authority  of  an 
agent  who  underwrites  a  policy  of  insurance,  it  is 
not  necessary,  in  order  to  charge  his  principal,  that 
the  instrument  appointing  such  agent  should  be  pro- 
duced, if  it  is  shown  that  he  has  been  in  the  habit  of 
underwriting  policies  for  his  principal,  and  that  the 
latter  has  been  in  the  habit  of  paying  losses  upon 


PRINCIPAL  AND  AQlSNT—cmtd. 
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policies  so  subscribed.     Mttlchand     Chutumal  v. 
SuNDARJi  Naranji     .         .         7  Bom.  O.  C.  39 


7. 


General  or  special 


power  of  agent — Evidence  of  agency.  Where  the 
evidence  goes  to  show  that  a  particular  person  said 
to  be  the  agent  of  the  defendant  was  really  his 
general  agent,  and  did  transact  business  of  various 
kinds  for  his  principal,  it  is  unnecessary  to  prove 
any  special  power  enabling  him  to  enter  into  a 
particular  contract  of  bargain  and  sale.  Per  Mac- 
PHERSON,  J. — The  extent  and  nature  of  the  powers 
vested  in  an  agent  are  not  so  much  matter  of  law 
as  matter  of  fact.  If  it  be  proved  that  a  person  act- 
ed ordinarily  as  an  agent  for  the  defendant  in  buy- 
ing and  selling  articles  of  merchandise,  the  fact  of 
his  not  being  proved  to  have  previously  purchased  a 
particular  kind  of  article,  would  not  necessarily 
operate  against  the  plain tifif's  case.  The  Court,  in 
deciding  the  question  of  agency,  must  look  to  the 
general  evidence  on  the  record.  Ram  Bak3  Lal  v. 
KiSHORl  MoHnN  Shaha 

3  B.  L.  R.  A.  C.  273 :  12  W.  R.  130 

8.      Factors,     ship- 


ments by — Consignees — Custom  of  Calcutta.  Fac- 
tors having  an  interest  by  reason  of  their  advances 
in  their  principal's  goods,  are  justified  in  shipping 
those  goods  for  sale,  either  ' '  on  account  of  those 
concerned,"  or  "  on  account  of  themselves,"  un- 
less their  general  authority  was  controlled  by  in- 
structions  from  their  principal  or  by  contract.  The 
evidence  failing  to  show  that  any  particular  usage 
or  custom  qualifying  the  law  of  England  as  between 
principal  and  factor  prevails  in  Calcutta.  Held, 
that  the  powers  and  duties  of  the  factors  in  makuig 
consignments  of  their  principal's  goods  must  be 
determined  by  the  general  mercantile  law.  Factors 
entrusted  with  possession  of  their  principal's  goods, 
and  having  advanced  upon  them,  shipped  the  goods 
to  London,  drawing  bills  against  them  in  their  own 
names,  and  selling  the  bills  with  the  shipping  docu- 
ments in  the  market.  The  acceptance  of  the  fac- 
tors' bills  by  the  consignees,  and  the  delivery  of  the 
shipping  documents  to  them,  made  them  the 
pledgees,  but  did  not  alter  the  character  of  the 
transaction,  which  was  one  whereby  the  factors  had 
pledged  the  goods  for  the  payment  of  bills  on  which 
they  (and  not  the  principal)  were  liable  as  drawers 
for  an  amount  exceeding  the  value  of  the  goods. 
In  such  a  case  no  privity  exists  between  the- 
consignees  and  the  undisclosed  principal.  Held, 
therefore,  that,  a  loss  having  occurred  on  the 
shipments,  the  principal  was  liable  to  the  factors" 
estate  for  the  full  amount  of  re-drafts  represent- 
ing that  loss,  although  the  factors  had  become 
insolvents,  and  had  in  fact  paid  only  a  small 
dividend  on  the  redrafts.  MiRTUNJOY  Chuckee- 
BUTTY  V.  Cochrane 

4  W.  R.  P.  C.  1  :  10  Moo.  I.  A.  229- 

9. Pledge    by    agent  without 


avLthority— Stat.  5  and  6  Vict.,  c.  39,  as.  1  and  3 
—Factors  Act  {XX  of  1844)— Notice  of  agents* 
maid  fides.  Where  an  agent  entrusted  with  a  docu. 
ment  of  title  to  goods  pledged  it  mala  fide,  or  with- 
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out  authority,  it  was  necessary,  in  order  to  deprire 
the  transaction  of  the  protection  given  by  the  1st 
section  of  5  &  6  Vict.,  c.  39,  and  to  bring  it 
within  the  proviso  of  the  3rd  section,  that  the  jury 
should  find  categorically  that  the  lender  had  notice 
of  the  agent's  maid  fides  or  want  of  authority.  To 
prove  such  notice,  it  was  suflBcient  to  show  that  the 
circumstances  attending  the  transaction  were  such 
as  that  a  reasonable  man,  and  a  man  of  business, 
applying  his  understanding  to  them,  would  certainly 
infer  that  the  agent  had  not  authority  to  make  the 
pledge  or  that  he  was  acting  mala  fide  in  respect 
thereof  against  his  principals.     Gobixd  Chitsdeb 

SeK  v.    AiMTNTSTRATOR-GEITERAL   OF  BeXGAL 

1  Ind.  Jut.  O.  S.  17 
1  W.  R  P.  C.  43  :  9  Moo.  I.  A.  140 


10. 


Sanian — Dd    credere    agent — 


PRINCIPAL  AND  AOENT— conif. 

1.  AUTHORITY  OF  AGENTS— conf<f. 
the  agent  exceeded  his  authority  in  such  a  manner 
as  to  exempt  the  principal  from  liability  upon  th& 
contract.  Though  the  objection  assigned  by  a  prin- 
cipal for  repudiating  a  contract  at  the  time  of  such 
repudiation  be  unfounded,  he  is  not  precluded  from 
subsequently  availing  himself  of  other  valid  objec- 
tions.    Arlapa  Nayak  v.  Naksi  Keshavji  &  Co. 

8  Bom.  A.  C.  10 


Dealings  between  Native  and  European  firm.  G 
S  d:  Co.  employed  R  to  make  purchases  for  them  in 
the  bazar,  upon  orders  which  were  in  force  for  two 
days,  and  they  imposed  restrictions  on  iJ's  authority 
to  pledge  their  credit,  which  were  net  made 
known  to  those  with  whom  he  dealt.  His  remu- 
neration was  to  be  certain  dustooree  on  the  pur- 
chases, and  he  paid  and  gave  receipts  for  the  jute, 
as  agents  for  G  S  tL-  Co.  He  furnished  accoimts 
specifying  the  price  of  the  goods  and  the  expenses 
incurred  by  him  upon  them,  and  upon  being  paid 
I  he  affixed  his  receipts  to  them.  The  purchases  were 
unusually  Jarge  and  in  R's  bocks  G  S  <t-  Co. 
were  debited  with  the  amount  paid  for  the  goods, 
li  retaining  no  interest  in,  or  profit  out  of,  it.  J  S, 
one  of  the  vendors  to  R,  sued  G  S  <L-  Co.  for  the 
price  of  some  of  the  goods  so  purchased  by  R.  Hdd, 
that  a  general  authority  implies  all  powers  neces- 
sary, or  usual  or  proper,  as  means  to  effectuate  the 
purposes  for  which  it  was  created.  A  banian  is 
a  dd  credere  agent  with  regard  to  his  employer  in 
making  purchases,  and  is  a  principal  with  reference 
to  third  persons.  Held,  also,  that  a  person  who  has 
been  allowed  to  represent  himself  as  agent  of  a 
merchant  under  a  general  authority  is  not  as  such 
a  banian  ;  that  when  a  native  dealer  makes  pur- 
chases for  a  European  house,  the  presumption  is  that 
the  vendor  gave  credit  to  the  native  dealer  ;  and 
that  goods  having  been  purchased  for  an  employer 
and  entered  to  his  debit,  and  receipts  given  for  them 
in  his  name,  raises  no  presumption  that  the  buyer 
was  a  banian.  Graxt,  Smith  &  Co.  v.  Juggobttk- 
Doo  Shaw  .  Bourke  A.  O.  C.  17  :  2  Hyde  301 
Held,  in  the  same  case  in  the  Court  below  : — In 
the  absence  of  a  specific  contract,  a  European  firm 
in  Calcutta  is  not  bound  by  a  contract  made  by 
third  parties  with  their  banian.  Jcggobhsdoo 
8haw  v.  Gba2«t,  Smith  &  Co 

2  Hyde  129  :  Cor.  47 

11. Agent  exceeding  authority 

— Variation  in  time  for  delivery.  Where  a  principal 
instructed  his  agent  to  enter  into  a  contract  for 
the  delivery  of  cotton  at  the  end  of  Kartik,  but  the 
agent  entered  into  a  contract  for  the  delivery  there- 
of by  the  middle  of  that  month,  it  was  held  that 


12. 


TalHng  advances. 


A  native  lady,  possessing  an  estate  in  a  district 
in  which  she  did  not  reside,  opened  an  account 
with  a  banker,  through  her  son,  as  agent,  to  provide 
for  the  punctual  payment  of  Government  revenue 
and  to  meet  current  expenses.  Hdd,  that  such  a 
coui-se  of  dealing  did  not  of  itself  warrant  the 
banker  in  advancing  to  the  son,  as  the  accredited 
pgent  of  his  mother,  large  sums  of  money  on 
bonds.   MiSRAiK  v.  Gopal  Lall  Doss 

10  W.  K.  376 

13. (Jeneral  agent,  power  of— 

Universal  agents.  A  general  agent  has  not  ordi- 
narily powers  co-extensive  with  those  possessed  by 
a  universal  agent.  A  general  agent  therefore  em- 
ployed to  carry  on  a  trading  business  has  no  author- 
ity to  deal  with  immoveable  property  by  sale. 
DooBGA  Chxtbx  v.  Kooxjbeharee  Paxdey 

3  Agra  23 


14. 


Power    of   agent 


to  borrow — Evidence  of  authoritu.  Although  a 
general  agent  may  not  have  power  to  borrow  money 
for  his  principal,  yet  the  authority  to  borrow  in  a 
particular  case  may  be  shown  by  a  previous  author- 
ity either  express  or  implied,  or  by  subsequent 
ratification.  Btjxwareelal  Sahoo  v.  Moheshub. 
Ses-gh  .         .        Marsh.  544 :  2  Hay  644 


15. 


—  General  sigent — Power  to  pur- 


chase— Authority  to  sdl.  An  authority  granted  to 
an  agent  to  purchase  does  not  imply  authority  to 
sell :  and  the  mere  fact  of  the  principal  not  ques- 
tioning his  agent'?  right  to  sell  is  no  proof  that  ho 
consents  to  the  latter 's  exercising  such  right. 
GoLucK  Chuxder  Chowdhby  I'.  Kaxto  Pebshai> 
Hazabee  .  .  15  W.  R.  317 

16.  Government       officers — 

Officers  acting  ai  agents  of  Government.  Question 
of  authority  of  Government  officers  acting  as  agent* 
of  Government  discus.sed.  Ruxdle  r.  Secretary 
of  State   ....        2  Hyde  25  ;  36 

JoKSSOX  r.  Secretary  of  State   2  Hyde  153 

17. -Master  and  servant — Buying 

goods  on  credit.  Semble :  If  a  master  usually 
instructed  his  servant  to  buy  goods  upon  credit,  h» 
will  be  bound  by  his  acts,  even  when  he  has  pro- 
hibited him  specially  from  buying  upon  credit. 
Naraixee  Kooxwaree  v.  Joogul  Kishore  Ro\- 

6  W.  R,  309^ 


18. 


Agent  employed  to  make 


■wagering  contract — Money  paid  on  account  of 
wagering  contract,  liability  for — Act  XXI  of  1S4S. 
An  agent  employed  to  effect  a   wagering    contiaci 
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is  entitled  to  recover  from  his  principal  money 
paid  on  his  account  in  respect  thereof,  his  author- 
ity not  having  been  revoked.  The  claim  is  not 
affected  by  Act  XXI  of  1848.  Tkibhtjvandas 
Jagjivandas  v.  Motilall  Ramdas   .    1  Bom.  34 

19. Agent  sent  to  bid  at  auction 

— Contract  Ad,  ■".  237.  The  sending  a  man  to  bid 
at  an  auction  cannot  be  considered  as  conduct 
calculated  in  the  language  of  the  Contract  Act 
(s.  237),  to  induce  third  persons  to  believe  he  had 
general  authority  to  buy.  Mackenzie.  Lyall 
&  Co.  r.  Moses         .         .         .       22  W.  B.  156 


20. 


Agreement     hy 


agent  with  third  party.  When  a  principal  merely 
authorizes  an  agent  to  bid  at  an  auction,  he  is  not 
liable  for  an  agreement  entered  into  by  the  agent 
■uith  a  third  party  pledging  him  to  pay  to  such 
party  a  certain  sum  in  consideration  that  he  should 
abstain  from  bidding.  Eshan  Chunder  Singh  v. 
Shama  Churn  Bhutto 

2  Ind,  Jur.  N.  S.  87  :  6  W.  B.  P.  C.  57 
11  Moo.  I.  A.  7 


21. 


Husband    and    -wife— Mort- 


gage hy  wife.  Wiien  a  man  allowed  his  wife  to  have 
control  over  certain  propert;y  and  to  mortgage  it : — 
Held,  that  she  acted  as  his  agent,  and  that  he  was 
bound  by  h^^r  act.  Mooradee  Bebee  v.  Svefool- 
lah  .         .         .         .        W.  B.  1864,  318 

22. Suit  for  goods 

sold  and.  delivered  to  wife  after  xepariition.  It  is 
not  necessary  that  knowledge  of  a  separation  be- 
tween husband  and  wife  should  be  brought  home  to 
the  plaintiff  in  an  action  for  goods  sold  and  deli- 
vered to  the  wife  after  separation  where  plaintiff 
has  long  dealt  with  the  wife  as  the  husband 's  agent. 
Sham  Chund  Dass  v.  Cox        .         .        Cor.  82 


23. 


Right   of   agent 


to  sue — Suit  hy  wife's  constituted  attorney — Luna- 
tic—Act XXXV  of  1S'>8.  D  sued  in  the  Mamlat- 
dar's  Court,  as  A 's  constituted  attorney,  for  an  in- 
junction restraining  the  defendants  from  causing 
any  obstruction  to  his  possession  of  certain  lands. 
The  land  belonged  to  A  's  husband,  who  was  alleged 
to  be  a  lunatic,  but  there  was  no  adjudication  of  his 
lunacy,  nor  was  .4  appointed  a  manacer  of  his 
-estate  under  Act  XXXV  of  185S.  Held,  that  D  had 
no  right  to  sue.  .4,  not  having  been  appointed  a 
manager  of  her  husband's  estate,  had  herself  no 
right  to  sue  in  respect  of  a  disturbance  of  her  hus- 
band 's  possession.  She  could  not  therefore  author- 
ize her  agent  to  sue  on  her  behalf.  Nemava  v. 
Devandrappa     .         .         I.  Ii.  B.  15  Bom.  177 

24.  Gomashta,  poTver  of—Con- 
tract through  hrolcer.  N  sued  J  S  d;  Co.  for  dama- 
ges occasioned  by  the  inferiority  of  certain  goods, 
which  he  alleged  that  he  bought  of  them  on  a  ver- 
bal contract  made  by  his  gomashta  M  through  his 
broker  F.  The  defendants'  case  was  that  the  con- 
tract was  a  written  one,  and  contained  a  stipulation 
exempting  them  from  liability  on  certain  conditions 


PBIN-CIPAL  AWD  AQJiNT—contd. 

1.  AUTHORITY  OF  AGED'S— contd. 
which  had  not  been  complied  with,  and  was  made 
by  K,  one  of  the  plaintiffs'  gomashtas,  by  the  pen 
of  J,  one  of  their  brokers,  whom  R  had  authorized 
to  sign  the  contract.  The  Court  below  found  that 
K  was  iV's  gomashta,  but  could  not  as  such  depute 
a  third  party  to  sign  a  contract  for  N,  and  judgment 
was  given  for  the  plaintiffs.  On  appeal  : — Held, 
that  a  gomashta  has  a  general  authority  to  manaore 
his  employer's  business,  not  as  a  mere  agent,  but 
with  po^^■er  to  do  all  acts  neces.sary  for  carrying 
it  on,  and  to  aiithorize  brokers  to  make  contracts. 
A  broker  authorized  to  sign  a  particular  contract 
is  not  authorized  to  sign  it  if  it  contain  a  stipula- 
tion unknown  to  his  employer,  and  vice  versa. 
Jardine  Skinner  &  Co.  v.  Nathoram 

Bourke  A.  O.  C.  43 


25. 


Gomashta     em- 


ployed to  collect  rents — Power  to  distrain — Rati- 
firaf'on.  A  gomashta  employed  to  collect  rents  is 
not  authorized  to  distrain  unless  he  has  been  ex- 
i  pressly  authorized  by  power-of-attomey.  There- 
fore if  a  gomashta,  without  such  express  authority, 
distrain  for  rent  due,  or  pretended  to  be  due,  to  his 
principal,  his  principal  is  not  bound  by  his  acts,  un- 
less he  ratify  them,  as,  for  example,  by  receiving  the 
proceeds  of  the  distress,  knowing  they  had  been 
obtained  by  distress.  Ramjoy  Mundut.  v.  Kally- 
MOHUN  Roy  Chowdhry^      .         .      Marsh.  282 

s.c.  Kallymohun    Roy  Chowdhry   v.  Ram.toy 
MuNDUL        ....  2  Hay  289 

26. Authority  to  sue 

for  principal  without  special  powem.  A  suit  for 
rent  under  Act  X  of  1859  may  be  instituted  by  a 
gomashta  employed  in  the  collection  of  rents  or 
management  of  land,  on  behalf  of  his  principal, 
without  his  being  specially  empowered  by  warrant 
of  attorney.     Meajan  Khan  v.  Akally 

Marsh.  384 :  2  Hay  426 

27.  A  uthority  to  sue 

on  hehalf  of  principal.  In  a  suit,  under  Act  X  of 
1S59,  where  plaintiff  sues  as  a  gomashta  of  the 
zamindar,  it  is  not  necessary  that  a  power-of-attor- 
noy  or  any  other  formal  document  conferring  a 
special  power  on  the  plaintiff  should  lie  produced, 
if  it  is  proved  from  the  evidence  that  he  filled  that 
character.     Madho  Singh  v.  Guneshee  Lall 

2  Agra  275 

28.  Tahsildar,    power    of^Ad 

X  of.  IS  19,  s.  69.  A  newly-appointed  tahsildar 
stands  in  the  same  position  in  respect  to  arrears  of 
rent  which  accrued  during  the  time  of  his  prede- 
cessor as  in  respect  to  rents  accruing  during  his  own 
time,  and  may  take  advantage  of  s.  69,  Act  X  of 
1859,  in  respect  of  one  as  well  as  the  other.  Held 
(by  Markby,  J.),  that  no  one  can  bo  plaintiff  in  a 
suit  for  rent  except  the  person  who  has  the  right  to 
recover  ;  the  only  effect  of  s.  69  being  to  enable 
the  person  who  is  employed  in  the  collection  of 
rents,  to  sue  as  agent.  HeW,  also  (by  Maekby,  J.) 
that,  though  it  has  been  decided  that  a  general 
authority  to  collect  rents  and  to  sue  for  them  must 
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be  stamped  if,  in  writing,  it  has  not  yet  been  de- 
cided whether  such  authority  must  be  in  writing. 
MoDHOOsooptrs  Sesgh  r.  Morak  &  Co. 

11  W.  E.  43 

p  20.  . Naib,  power  of— Power    of 

vwfussil  naib  to  grant  joitals  at  fixed  r^.nts.  As  it 
does  not  fall  w  ithin  the  ordinary  scope  of  the  duties 
of  a  mofussil  naib  to  grant  pottahs  for  fixe<l  rents  it 
is  requisite  in  iueh  ^cases  that  expivss  authority 
should  be  proved  to  make  the  grants  valid. 
GOLXJCKJJOSEE  Dabea  r.  AssniooDEEX 

1  W.  E.  56 

OoiiA  Taka  Deeia  r.  Peesa  Bibee. 

2  W.  E.  155 

PUKCHAXTJK  BOSE  V.  PeABY  MoHCS  DeB 

2  W.  E.  225 

Kalee  CooiiAE  Doss  V.  Akees 

3  W.  E.,  Act  X,  1 

30. Power  to    grant 

mokurari  lease.  The  grant  of  a  mokurari  lease  is 
beyond  the  scope  of  a  naib's  general  authority.  To 
enable  him  to  give  such  a  lease,  his  principal's  spe- 
cial consent  or  approval  is  necessary.  Uxsoda 
Peeshad  Baxebjee  I'.  CHTr>rDEK  Sekhue  Deb 

7  W.  E.  394 

3L Agent  of     lessor — Power   to 

grant  lease — Stipulation  for  recovery  of  costs  of  liti- 
gation from  lessor.  The  agent  of  a  lessor  was  held 
to  have  acted  in  excess  of  his  power  in  granting  a 
lease  containing  a  stipulation  that  the  lessee  was  to 
receive  from  the  lessor  the  expenses  which  he  might 
inciur  in  any  litigation  which  might  take  place  with 
third  parties  respecting  the  land  leased.  Where 
such  litigation  did  ensue,  and  the  lessee  was  cast  in 
costs,  he  was  held  entitled  to  recover  the  same,  not 
from  the  lessor,  but  from  the  agent.  Ke>"N'Y  v. 
MooKTA  Sooxdekee  Dabee        .       7  "W,  E.  419 

32. -  Agent  of    inamdar— Poicer 

to  lease  on  permanent  tenure.  An  inamdar's  agent 
cannot  grant  lands  on  suti  or  other  permanent 
tenure  without  express  authority  from  his  principal. 
Nasabvaxji  HoBiiASJi  r.  Nakaya^;  Tbdibak 
Paul        ....      4  Bom.  A.  C.  125 

•    33.  


Man  ager — A  gent  gra  nt  ing  lease 
on  pretended  title  afterwards  set  aside — Right  of 
luaees  to  possession.  Where  a  manager  has  con- 
veyed certain  property  to  himself  by  a  pretended 
deed  of  gift,  and  under  such  pretended  title  granted 
a  darmokurari  lease,  and  his  title  is  set  aside  by  a 
decree  of  Court,  the  lessees  cannot  be  allowed  to 
maintain  possession,  at  any  rate,  where  the  lease 
granted  is  beyond  the  powers  of  the  manager  as 
agent.  Sheo  SmrxKUR  Laul  f.  Dhtem  Joy 
PooREE 8  W.  E.  360 

Agent  of  zamindar— Potrer  to 


34.  

iufUiorize  transfer  of  lease.  Without  special  powers, 
tiie  ordinary  agent  of  a  zamindar  who  cannot  *tant 
Tja  lease  cannot  authorize  the  quasi  transfer  of  a 
lease  by  a  tenant  to  some  other  party.  Rai  Mooka- 
BEE  Doss  r.  Bucha  Sesgh        .      '  4  N.  W.  122 


PEINClPAIi  AND  AGENT— conirf.^ 

I.  AUTHORITY  OF  AGENTS— con/d. 
35.    Agent  of  owner  of  estate — 


Lease  by  agent — Fraud  and  collusion — Ratification. 
In  a  suit  to  set  aside  a  lease  as  granted  without 
authority  by  an  agent  to  the  defendant,  who  was 
the  naib  of  the  estate,  and  as  procured  by  fraud  by 
the  defendant  in  collusion  with  the  agent,  the  latter 
charge  of  collusion  having  been  withdrawn  at  the 
hearing  before  the  Subordinate  Judge,  the  High 
Court  remarked  on  the  impropriety  of  presenting  a 
plaint  charging  collusion  between  the  agent  aad 
defendant  without  good  grounds  for  such  imputa- 
tion, and  on  the  withdrawal  of  such  charge  at  the 
hearing  if  there  were  grounds  for  it ;  and  agreed 
with  the  Subordinate  Judge  in  thinking  that  the 
owner  of  the  estate  in  issue  must  be  presumed  to 
know  what  was  being  done  on  her  behalf  by  ht  r 
agent.  The  presumption  is  that  a  man  acts 
rightly  and  not  fraudulently.  The  mere  circum- 
stance that  the  rents  were  low  does  not  give  rise  to 
the  presumption  that  there  had  been  fraudulent 
conduct  on  the  part  of  the  naib,  or  that  he  did 
not  state  the  circumstance  to  the  agent  before- 
obtaining  the  lease  from  him.  There  is  also  this 
difference  between  this  case  and  other  cases  in 
which  contracts  between  principals  and  agents  are 
sought  to  be  set  aside  on  the  ground  of  good  faith, 
that  here  another  agent  is  interposed,  and  it  is 
not  the  case  of  the  defendant  (the  naib)  making  a 
report  to  the  owner  in  England.  Even  supposing 
the  original  transaction  liable  to  be  set  aside,  the 
ratification  by  a  person  having  authority  from  the 
owner  to  make  inquiries  and  ratify  what  had  been 
done  would  render  it  invalid.  AsxrxD  Chttkdeb 
BosE  r.  Bboughtox  .         .         17  W.  E.  301 

Affirmed   by    Privy    CovmciL      Admixisteatob- 
Geseral  of  Bexgal  v.  Axtkbo  Chcxdeb  Bose 

21  W.  E.  425 


36, 


Agent  for  receipt  of  rent  — 


Notice  of  renewal  to.  A  lessor's  agent  for  the  re- 
ceipt of  rent  is  not  necessarily  his  agent  to  receive 
the  lessee's  notice  of  option  to  renew  the  lease  ;  but 
if  he  has  received  such  notice,  and  given  it  to  the 
lessor  within  time,  the  notice  is  sufficient.  Barxet 
V.  SKEf>-ER       .         .         .         .         2  W.  E.  208 


37. 


Agent  to  give  lease— A'o< ice 


of  prior  claim.  Semhle  :  per  Nobsiax,  J.,  that  a 
person  who  has  authority  to  conduct  the  negotiation 
respecting  a  lease  is  such  an  agent  that  a  notice  to- 
him  may   be  notice    to    his   principal.     Ncddeae 

ChAJXD   SeCS"  v.    KiSHOBEE   LaL   CHrCKEBBUTXY 

7  W.  E.  463 


38. 


—  Headman   of  village— J ds 


of,  to  bind  co-sharers.  Held,  that  to  make  the  acts 
of  the  headmen  of  a  village  in  boundary  dispute* 
and  other  matters  binding  on  the  co-sharers  it  is  not 
necessary  that  there  should  be  specific  authority  by 
power-of-attomey  or  otherwise,  or  subsequent  ex- 
press or  implicit^assent  or  sanction  in  absence  there- 
of. Requisite  authority  may  be  inferred  from  the 
facts  of  each  case  by  showing  that  the  headman  of 
the  village  have  usually  in  similar  disputes  been 
permitted  to  act  and  represent  for  the  other  sharers. 
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TRINCIPAIi  AND  AGENT— confcZ. 

1.  AUTHORITY  OF  AGENTS— confd. 

Held,  also,  that  agency  in  every  case  can  only  be 
created  by  the  will  of  the  principal,  and  his  will  may 
be  manifested  in  writing  or  orally  or  simply  by 
placing  another  in  a  position  so  as  to  be  understood 
according  to  ordinary  rules  and  usages  t«  represent 
and  act  for  one  who  has  placed  him.  Gungaper- 
SHAD  V.  Ajoodhia  Pershai).  Gungapershad  v. 
Ramfershad    .      Agra  T.  B.  31 :  Ed.  1874,  23 


39. 


Agent  in  survey  of  land — 


Thakbust  map — Act  of  agent — Endorsement — Evi- 
dence. In  a  suit  for  possession  of  certain  lands,  for 
rectification  of  a  thakbust  map,  and  reversal  of  an 
Act  X  decision,  the  plaintiffs  obtained  a  decree  in 
the  Court  of  first  instance,  the  lower  Appellate 
Court,  and  subsequently  in  the  High  Court  on  ap- 
peal. It  appeared  that  the  lower  Courts  had  before 
them  an  incorrect  copy  of  the  thakbust  map,  the 
original  forming  part  of  the  record  of  another  suit. 
The  High  Court  on  appeal  refused  to  send  for  this 
map,  but  subsequently,  on  review,  it  was  sent  for. 
There  was  an  endorsement  on  the  back,  which  did 
not  appear  on  the  copies  originally  before  the  Court, 
to  the  effect  that  the  lands  in  dispute  were  pointed 
out  by  one  T  C  acting  as  agent  for  the  plaintiffs,  to 
be  measured  as  belonging  to  the  defendant's  talukh. 
Held,  that  the  case  must  be  remanded  to  the  lower 
Appellate  Court  to  determine  (i)  whether  T  G  was 
the  agent  of  the  plaintiff ;  (ii)  whether,  acting 
within  the  scope  of  his  authority  as  such  agent,  he 
did  sign  the  map  as  a  correct  map  and  pointed  out 
the  lands  as  belonging  to  the  defendant ;  (iii)  and  if 
so,  how  far  these  acts  of  the  agent  were  binding  on 
the  plaintiffs.  Sudakhina  Chowdhrain  v.  Raj 
MoHA>f  BosE    .         .         .  3  B.  L.  R.  A.  C.  377 


40. 


Power  to   appear  in  suit- 


Manager.  The  manager  of  an  estate  under  a  safu- 
namah  on  behalf  of  B  cannot,  without  special  au- 
thority from  B,  represent  him  in  any  suit  or  charge 
him  with  the  costs  of  the  defence  of  an  action 
brought  against  him.  Bholanath  Saxdyal  v. 
GouREE  Pershad  Moitro  .  .  16  W.  R,  310 
41, Power -of -attor- 
ney— Option  of  agent  to  accept  service  of  summons. 
A  person  holding  a  power-of-attorney,  even  if  au- 
thorized by  the  power  to  appear  and  defend  suits  on 
behalf  of  his  principal,  is  at  liberty  to  refuse  to  ac- 
cept service  of  summons  and  appear  in  a  suit 
brought  against  his  principal,  but  may  either  act 
upon  the  power  or  not,  as  he  may  think  proper.  In 
the  matter  of  the  petition  of  Luchmee  Chund 

I.  L.  R,  8  Calc.  317 

42. Power  to  carry  on  suits — 

Assent  to  he  hound  by  witness.  An  agent's  assent  to 
be  bound  by  the  statement  of  a  particular  witness  is 
not  an  assent  to  arbitration,  but  is  an  act  entirely 
within  the  scope  of  his  general  authority  as  agent  to 
carry  on  his  principal's  suits,  and  to  do  all  acts 
necessary  to  that  end.  Rajender  Chttnder  New- 
gee  V.  Mahomed  Aynoodeen  .fW.  R.  1864,  143 
43.  Mooktear,  power  of— Ad- 
mission of  title   hy  mooktear — Authority  of  mook- 


PRINCIPAL  AND  AGENT-cowfeZ. 

1.  AUTHORITY  OF  AGENTS— con<d. 

tear  to  hind  mortgagee.  Where  a  mortgagee  signed 
a  mooktearnama,  in  which  he  stated  that  he  would 
abide  by  any  arguments  which  might  be  urged,  and 
any  documents  which  might  be  filed  by  the  mook- 
tear thereby  appointed,  and  the  mooktear  subse- 
quently filed  a  written  statement  signed  by  himself 
alone  in  which  he  admitted  the  mortgagor's  title  : — 
Held,  that  the  written  statement  could  not  be  in- 
corporated with  the  mooktearnama  so  as  to  make  it 
part  of  the  document    signed  by  the    mortgagee. 

LUCHMEE  BUKSH  RoY  V.    RuNJEET  RaM  PANDAY 

13  B.  L.  R.  p.  C.  177  :  20  W.  R.  375 


s.c.   in   Court  below 


12  W.  R.  443 


See  Sunder  Das  v.  Fatimulxjn-nissa 

1  C.  W.  N.  513 


44. 


Mooktear    ap- 


pointed  by  several  co-sharers — Authority  of  agent 
— Evidence  of  general  authority.  Where  a  general 
mooktear  empowered  to  act  on  behalf  of  co-sharera 
does  formal  acts  to  enforce  the  rights  of  his  princi- 
pals (the  zamindars),  it  is  not  necessary  to  trace 
back  his  authority  in  each  case  to  the  explicit  sanc- 
tion of  every  single  member  of  the  family.  Mook- 
tears  must  be  considered  to  have  a  certain  discre- 
tion, and,  unless  the  contrary  is  shown,  to  do  such 
acts  as  come  within  the  ordinary  scope  of  their  duty 
with  authority.  Hurry  Kisto  Roy  v.  Motei 
Lall  Nundee         .         .         .         14  W.  R.  36 

45.  Authority  to  sign 

deed  of  nale — Proof  of  authority  of  agent.  Where 
a  man  resists  liability  for  a  deed  of  sale  executed 
by  his  am-mooktear,  it  is  necessary  for  the  pur- 
chaser claiming  under  that  deed  to  show  that  the 
mooktear  had  authority  either  by  virtue  of  a  gene- 
ral or  special  power-of-attomey  to  execute  thai 
deed  and  to  bind  his  principal  by  executing  thai 
deed.     Mohan  Kooer  v.  Ajoodhya  Doss 

20  W.  R.  119 


46. 


Pardanashit 


woman — A  ccount  stated.  A  mooktemama  executec 
by  a  pardanashin  woman  appointed  her  husband  to 
be  her  general  mooktear,  and  declared  that  "  all 
acts  done  by  the  said  mooktear,  such  as  giving  and 
taking  loans  to  and  from  others,  executing  on  my 
behalf,  getting  executed  in  my  favour,  deeds  of 
absolute  sale,"  and  so  on,  "  shall  be  accepted  by 
me. ' '  It  was  sought  to  render  the  principal  liable, 
on  an  account  stated  by  her  husband  as  her  mook- 
tear. so  empowered,  for  a  debt,  without  proof  that 
the  money  constituting  it  had  been  borrowed  on  her 
account.  Held,  on  the  construction  of  the  mook- 
tearnama, that  the  mooktear  had  no  authority  to 
bind  her  by  such  a  statement  of  account,  whatever 
authority  he  might  have  had  to  bind  her  by  an  ac- 
tual borrowing  of  money  on  her  behalf.  No  impli- 
cation of  authority  in  the  mooktear  to  bind  the 
woman  by  his  stated  account  had  arisen  from  the 
carrying  on  of  a  course  of  business.  Accordingly, 
when  the  evidence  of  express  authority  failed, 
the  statement  of  account  by  the  mooktear  was 
insufficient    to   render  the  principal    liable.    No 
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evidence    was    given    of    the    items  lent,  so  as  to 
establish    an   indebtedness  independently    of   the 
account    stated.     Sudisht    Lall    v.    Sheobakat 
KoEK  .         .         .  I.  L.  K.  7  Calc.  245 

L.  R.  8  L  A.  39 


47. 


Manager  of  firm — Pou:er  of 


manager  to  hind  partners  in  concern.  The  partners 
of  a  concern  are  bonnd  by  the  acknowledgments 
of  their  manager  as  their  avowed  agent.  Masseyk 
V.  GbTSH  CHr>DER  CHrCKEBBXJTTY    24  W.  R.  34 

48.  Partner  of  firm — Knowledge 

of  person  dealing  xcith  partner — Contract  incapable 
of  division.  A  firm  of  carriers  authorized  one  of 
their  partners  to  draw  bills  on  the  firm  to  the  extent 
of  R200  each.  The  partner,  acting  in  excess  of  his 
authority,  and  without  the  knowledge  of  the  firm, 
made  two  promissory  not«s,  in  the  name  of  the  firm, 
for  111,000  each.  The  plaintiff  knew  the  partner 
was  limited  to  a  particular  sum,  but  also  knew  that 
two  of  his  bills  for  R300  each  had  been  previously 
accepted  by  the  firm.  In  an  action  on  the  notes  : — 
Held,  first,  that  the  firm  was  not  liable  for  the  whole 
amount  drawn  ;  and,  secondly,  that  the  contract, 
whereon  the  action  was  founded,  was  not  capable  of 
division,'and  therefore  the  firm  was  not  liable  to  the 
■extent  of  H200.     Pbemabhai  Hemabhai  r.  Browx 

10  Bom.  319 

40,  _ Partnership  in  tea  garden 


— Liability  of  partner  for  acti  of  managing  partner 
— Authority  of  agent.  By  an  agreement  made  on 
22nd  July  1S62  between  C  and  T  (since  deceased) 
and  the  defendants  P  and  S,  C  agreed  to  sell,  and 
T,  P,  and  S  to  purchase,  a  half  share  in  the  lands, 
plantation  and  estate  belonging  to  C.  known  as 
the  Laojan  Tea  Estates  and  Grants.  The  agree- 
ment provided  that  C  was  to  conduct  and  manage 
all  matters  and  affairs  of  the  estates,  but  nothing 
was  said  as  to  its  being  done  in  his  own  name  or  in 
that  of  the  partners  of  any  firm.  Money  to  carry 
on  the  business  was  provided  by  means  of  bills 
drawn  by  the  local  manager  upon  C  in  the  same 
manner  as  if  he  (C)  had  been  the  sole  owner,  the 
defendants  being  fully  aware  of  this  and  finding  the 
funds.  This  mode  of  dealing  continued  down  to  the 
time  of  the  tran-saction,  which  is  the  subject  of  this 
suit.  The  only  act  in  the  way  of  notice  to  the  pub- 
lic on  the  part  of  the  defendants  was  a  notification 
in  a  directory  published  by  them  in  Calcutta  {T,  S 
«fe  Co.  being  book -sellers  and  publishers),  in  which  in 
the  list  of  tea  estates  the  Laojan  concern  was  men- 
tioned, and  C,  T,  P,  and  S  named  as  proprietors. 
In  the 'directory  for  1870  and  1872  C  was  also 
described  as  Calcutta  agent.  This  suit  was 
"brought  to  recover  a  balance  due  in  respect 
of  moneys  alleged  to  have  been  advanced  by 
the  plaintiffs  on  the  tea  to  be  manufactured  in 
the  season  1872,  the  plaintiffs  being  tea  brokers 
■who  made  the  advances  on  the  security  of  tea 
invoices  and  bills  of  lading.  The  terms  on 
which  the  required  advances  were  to  be  made 
were  arranged  by  an  agreement,  dated  9th 
February    1872,  between  C  and  the  plaintiffs,  who 
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were  under  the  belief  that  C  was  the  proprietor  of 
the  Laojan  concern  and  not  merely  manager.  By 
reason  of  C"s  death  and  the  non-delivery  of  a  por- 
tion of  the  season's  tea,  the  plaintiffs  were  unable 
to  reimburse  themselves  for  their  later  advances, 
and  brought  the  present  suit  against  the  defendants, 
who,  they  contended,  were  bound  by  all  C's  acts 
and  dealings.  Hdd,  by  Couch,  C.J.\  that,  assum- 
ing that  the  plaintiffs  knew  what  was  in  the  direc- 
tory, it  could  not  be  considered  as  a  notice  to  them 
that  the  authority  which  C  had  been  exercising,  and 
which  he  continued  to  exercise  with,  so  far  as  it 
related  to  bills  and  drafts  drawn  by  the  local  mana- 
ger, the  knowledge  of  his  partners,  the  defendants, 
had  been  determined,  and  that  he  had  only  the  au- 
thority of  an  ordinary  Calcutta  agent.  Held,  also, 
that  the  question  in  the  case  was  whether  the  trans- 
action between  C  and  the  plaintiffs  was  within  the 
scope  of  the  authority  which  C  had,  or  was  allowed 
by  his  partners  to  appear  to  have,  in  managing  and 
conducting  the  affairs  and  business  of  the  partner- 
ship. It  was  a  question  of  actual  or  apparent 
authority,  and  whether  the  transaction  was  one 
which  the  owner  of  a  tea  garden  carrying  on  the 
cultivation  of  it  would  in  the  ordinary  course  of  * 
business  enter  into.  Held,  further,  that  the  trans- 
action would  have  been  according  to  usage  if  C  had 
been  the  sole  owner  of  the  gardens,  and  the  de- 
fendants, by  allowing  him  to  manage  ostensibly 
as  sole  owner  clothed  him  with  every  authority  in- 
cidental to  a  sole  owner  in  that  business.  The 
defendants  were  therefore  bound  by  the  agreement 
of  the  9th  February  1872.     Spixk'i-.  Morax 

21  W.  R.  161 

50.  — Mercantile  agent— Poirer   of 

agent  to  indorse  hilh — Special  authority — Implied 
authority.  A  special  authority  is  required  to  em- 
power a  mercantile  asent  to  draw  or  endorse  biUs 
and  notes,  but  the  authority  may  be  implied  from 
circumstances.  Pestoxjee  Nesserwaxjee  r. 
GooL  Mahomed  Sahib        .         .        7  Mad.  369 

51.  Managing  ageni^-Liability  of 

principal — Banker  and  customer — Billji  of  exchange 
— Indoner  and  acceptor.  N  <L-  Co.,  the  managing 
agents  of  the  Baree  Tea  Company,  had  a  general 
banking  account  with  the  Oriental  Bank  Corpora- 
tion, which  account  they  were  allowed  to  over- 
draw on  having  the  overdraft  properly  secured. 
Under  the  articles  of  association  of  the  Baree  Tea 
Company,  N  d,-  Co.  had  power  to  "  draw,  accept, 
indorse,  and  negotiate  on  behalf  of  the  compiiny 
all  such  cheques,  promissory  notes,  drafts,  etc.,  as 

j  should  be  necessary  for  enabling  them  to  carry  on 
the  business  of  the  company. ' '  Purporting  to  act 
under  this  power,  X  db  Co.  drew  a  bill  of  exchange 
on  the  managing  agents  of  the  company,  which  was 
accepted  by  the  latter,  and  indorsed  by  N  d:  Co.  to 
the  Oriental  Bank  Corporation,  who  credited  the 
amount  to  N  <t-  Co.  's  general  account.  The  amonnt 
was  drawn  out  by  cheques  dra^vn  by  X  d:  Ciu 
personally  without  reference  to  the  Baree  Tea 
Company,  and  there  was  no  proof  that  the  muuey 
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had  been  applied  for  the  purposes  of  the  Baree  Ted 
Company.  Held,  in  an  action  by  the  Oriental 
Bank  against  the  Baree  Tea  Company,  that  the 
latter  were  not  liable  on  the  bills  as  acceptors. 
Okiental  Baisk  Cokpokattox  v.  Baeee  Tea 
Company  I.  L.  B.  9  Calc.  880  :  13  C.  L.  R.  412 

—  Agent  acting  contrary  to 


55. 


Suit  brought  by  agent  for 


principal — Dismissal  of  suit  brought  by  agent  in 
his  principaVe  name — Amendment  of  plaint^Court, 
power  of.  A  Court  in  which  a  suit  is  brought  on 
behalf  of  one  person  through  the  agency  of  another, 
is  entitled  to  inquire  as  to  the  agent's  authority.  A 
suit  for  arrears  of  rent  was  brought  by  a.n  agent, 
professing  to  act  under  authority  from  his  principal. 
The  plaintiff,  after  instituting  the  suit  in  his  own 
name  as  agent,  obtained  an  order  from  the  Court 
granting  him  leave  to  amend  the  plaint  by  substi- 
tuting the  name  of  his  principal  as  plaintiff,  suing 
through  him,  an  amendment  which  the  defendant 
resisted  disputing  the  authority  of  the  agent.  Held, 
that  the  Court  in  allowing  it  did  not  decide  that  the 
agent  had  authority  :  that  remained  to  be  proved  ; 
and  as  it  was  not  proved,  the  suit  failed.  Nam 
Naeain  Sinoh  v.  Raghu  Nath  Sahai 

I.  L.  R.  19  Calc.  678 
L.  B.  19  I.  A.  135 

56. Suit  by  agent  in  his    own 

na,me—Co7dract  Act  (IX  of  1872),  s.  230— 
Agency    coupled    with    an    intereM — Suit  by  agent, 


52.  

authority — Linbilitij  of  agent.  An  agent  who 
acts  contrary  to  the  authority/  given  him  by  his 
principal  is  himself  liable  on  the  transaction  in 
which  he  has  so  acted.  Gomanee  Lall  v.  Jeewun 
Ram 2  Agra  33 

53.  —  —  Agent  acting  out  of  scope 
of  authority — Liability  of  principal.  Held,  that 
an  agent  who  is  appointed  for  the  general  manage- 
ment and  conduct  of  business  cannot  bind  his  prin- 
cipal by  an  unusual  contract,  not  strictly  relating  to 
the  conduct  of  the  business,  unless  he  has  express  or 
implied  aiithority  for  the  same.  The  fact  that  a 
consignor  dealt  in  good  faith  with  the  agent,  who 
exceeded  his  authority,  is  not  sufficient  to  bind  the 
principal.  The  consignor  dealing  with  the  agent 
ought  to  satisfy  himself  of  the  agent's  authority. 
The  defendant,  not  having  ratified  his  agent's  act 
by  receiving  the  benefit  of  the  contract,  cannot  be 
bound  by  the  acts  of  his  agent  and  liable  to  make 
good  the  losses.     Mudaree  Lall  v.  Gilmore 

3  Agra  196 

54.  Payment  to  agent  in  belief 

he  "was  principal — Liability  of  purchaser.  Where 
a  party  purchased  cotton  from  a  person  both  banker 
and  broker,  upon  the  just  belief  authorized  by  the 
facts  that  he  (the  seller  to  him)  was  the  principal 
and  not  merely  a  broker,  and  paid  him  in  good  faith 
the  price  of  the  article  purchased,  he  cannot  be  held 
liable  to  the  real  principal's  claim,  such  payment 
protecting  him  from  further  liability.  Petumber 
Bhugtjtt  v.  Muthoora  Dass  .      1  Agra  121 


PBINCIPAL  AND  AGENT— con^d. 

1.  AUTHORITY  OF  AGENTS— coricW. 

in  his  own  name,  on  contract  not  entered  into 
by  him  as  agent — 3Iaintainability  of  suit.  A  docu- 
ment was  executed  in  favour  of  plaintiff  by  the 
Members  of  a  Malawar  devasom,  whereby,  in  con- 
sideration of  advances  made  by  plaintiff,  all  the  pro- 
perties of  the  devasom  were  given  over  to  him  on 
lease  for  eighteen  years.  Plaintiff  was  given  au- 
thority to  sign,  conduct  suits  and  do  other  acts  on 
behalf  of  the  executants ;  and  the  document  was 
held  to  be  an  authority  coupled  vrith  an  interest  and 
irrevocable.  Plaintiff  now  sued  in  his  own  name  to 
recover  certain  property  belonging  to  the  devasom 
and  which  had  been  demised  on  kanom  prior  to  the 
date  of  plaintiff's  authority.  Held,  that  plaintiff 
was  not  entitled  to  recover.  Where  an  agent  enters 
into  a  contract  as  such,  if  he  has  an  interest  in  the 
contract  he  may  sue  in  his  own  name.  Unless  the 
contract  for  the  breach  of  which  the  action  is 
brought  is  one  made  by  the  agent,  he  has  no  cause  of 
action,  because  there  is  not  privity.  Sfbrahmajtia 
Pattab  v.  Narayanan  Nayar  (1900) 

I.  L.  B.  24  Mad.  130 


57. 


-'  Tenant,    suit    by — Suit    for 


damages.  Because  a  person  is  the  sole  recorded 
tenant  in  the  landlord's  sherista,  he  is  not  there- 
fore alone  entitled  to  sue  third  parties  for  damages 
done  to  the  tenure,  if  other  persons  are  also 
interested  in  and  have  a  right  to  the  same.  Iswar 
Chcxder  Santra  v.  Satish  Chtjndeb  Giri  (1902) 
I.  L.  B.  30  Calc.  207 
B.C.  7  C.  W.  N.  126 


58. 


Authority  of  agent  to  bor- 


!  row — Implied  authoritij — Liability   of   principal — 

i  Contract  Act  (IX  of  1872),  ss.  187, 188.    The  general 

I  provisions  of  ss.   187  and  188  of  the  Contract  Act 
would  no  doubt  authorize  an  agent  to  borrow  money, 

I  if   necessary,    but   such  provisions  are  subject   to- 

I  modifications  in  particular  cases,  specially  where  the 

I  transactions  do  not  prove  anything  in  favour  of  an 

j  implied  authority  to    borrow.     Fergttson    v.    Um 

j  Chand  Boid;(1905)        .      I.  L.  B.  33  Calc.  343 

2.  RATIFICATION. 

1.  Effect    of  ratification — Act  of 

principal.     Where  the  act  of  the  agent  has  been  ' 
communicated  to  and  ratified  by  the  principal,  it  i 
becomes  the  act  of  the  principal  in  poiijt  of  law.  i 
Pestonjee   Nesserwanjee    v.    Gool    Mahomed 
Sahib 7  Mad.  369 

2.  Promise    to    redeem    mort^ 


gage — Consideration — Contract  made  by  agent  on 
his  own  behalf.  The  plaintiff  sued  the  defendant  on 
mortgages  executed  to  the  plaintiff  by  the  adoptive 
mothers  of  the  defendant  (who  were  also  defendants), 
subsequently  to  his  adoption.  The  plaintiff  con- 
tended that  the  mortgages  had  become  effectual  as 
against  the  defendant  by  reason  of  his  subsequent 
conduct.  Evidence  was  given  that  he  had  promised 
his  adoptive  mothers  to  redeem  the  mortgages,  and 
that  he  had  stood  by  and  allowed  the  plaintiff  to 
carry  out  the  provisions  of  the  mortgage -deeds  to 
his    own  detriment   by  pajdng  maintenance  to  the 
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defendant's  adoptive  mothers,  and  by  paying  off 
certain  mortgages  which  had  been  created  by  them 
previously  to  the  adoption  of  the  defendant.  Held, 
that  the  defendant  was  not  liable  upon  the  mort- 
gages. His  promise  to  redeem  the  mortgages 
was  not  made  to  the  plaintiff,  but  to  his  adoptive 
mothers  and  there  was  no  consideration  for  such 
promise  as  he  made.  Xor  could  the  promise  have 
the  effect  of  ratification,  for  the  ratification  of  the 
authorized  contract  of  an  agent  can  only  be  effec- 
tual when  the  contract  has  been  made  by  the  asent 
avowedly  for  or  on  account  of  the  principal,  and  not 
when  it  has  been  made  on  account  of  the  agent  him- 
self.    Shiddeshvak  v.  Ramchaxdrakav 

I.  L.  E.  e  Bom.  463 

3. Acquiescence  by  co-sharers 

— Mortgage  by  lambnrdar — Acquiesctn^e  in  acts  of 
agent.  Where  a  mortgage  was  made  by  a  lambar- 
dar  of  his  own  share  and  shares  of  his  co-sharers  as 
agent  on  their  part  in  order  to  raise  a  sum  required 
to  pay  the  Government  revenue  : — Held,  that  the 
co-sharers  being  aware  of  the  fact  of  mortgage,  and 
not  having  at  the  time  repudiated  it.  and,  moreover, 
having  acquiesced  in  the  decree  of  the  Court  of  first 
instance  which  awarded  their  shares  on  payment  of 
their  quota  of  the  mortgage-debt  and  interest,  must 
be  taken  to  have  thereby  consented  to  the  act  of  the 
lambardar  which  was  done  on  their  behalf.     Frx- 

CHUM  SiXGH  V.  MrSGLE  SrSGH 

2  Agra,  Pt.  II,  207 

4.  Acqmescence  by  mortgagor 

— Condition  in  tea jib-ul-arz— Execution  of  u-ajih-id- 
arz  as  mortgage.  Held,  that  the  original  proprie- 
tors were  not  bound  by  a  condition  in  the  wajib-ul- 
arz  which  had  been  signed  and  attested  by  a  third 
party  then  in  possession,  not  as  authorized  "agent  on 
behalf  of  the  proprietors,  but  as  a  mortgagee.^  Sub- 
sequent acquiescence  by  the  mortgagor  or  his  re- 
presentative might  be  only  an  acquiescence  in  the 
mortgagee's  act  to  the  extent  and  in  the  qualified 
way  in  which  his  consent  was  given.  Bhagee- 
BUTH  V.  y,loKTrs  ...        2  Agra  129 

But  see  Misajoolxissa  v.  BrxsEEDHrK 

1  K".  W.  193  :  Ed.  1873,  277 

5. Government  officers— Gorfrn- 

ment— Scope  of  authority.  The  plaintiff  sued 
the  Secretary  of  State  (defendant  1)  and  one 
Makan  Haribhai  (defendant  2),  who  was  an  over- 
seer in  the  Government  Local  Fund  Department 
in  the  Surat  district,  for  the  price  of  bamboos 
sold  to  the  second  defendant  for  the  purpose  of 
erecting  sheds  during  an  epidemic  of  plague  in 
1897.  The  plaintiffs  alleged  that  they  supplTed  the 
bamboos  to  the  second  defendant  on  his  representing 
that  he  was  acting  under  the  orders  of  the  Assistant 
Collector  and  the  Mandatdar.  The  first  defendant 
denied  that  (Government  had  ever  authorised  the 
purchase  of  the  bamboos,  and  the  second  defendant 
denied  that  he  had  made  the  alleged  representation. 
The  lower  Court  passed  a  decree  against  the  first 
defendant.  On  appeal  to  the  High  Court  :  Held 
(reversing  the  decree),  that  there  was  no  evidence 

VOL.  IV. 
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to  show  that  the  second  defendant  was  authorised 
by  the  Government  to  purchase  the  bamboos  and 
to  pledge  the  credit  of  the  Government  for  pa\-ment, 
or  that  the  acts  of  the  second  defendant  had  ever 
been  ratified  by  the  Government  or  by  any  officer 
of  the  Government  duly  authorised  in  that  behalf. 
Secretary  of  State  for  Ixdia  r.  Sclemaxji 
Moos Aji  (1902)     .         .      L  L.  R.  26  Bom.  801 

6.  Ratification— Con/r'/c/  Act  (IX 

of  1S72),  5*.  19S.  211,  216— Suit  for  adjusimini  of 
accounts.  The  defendants  as  agents  for  the  plaint- 
iff entered  into  certain  contracts  for  the  sale 
of  grain  for  ftiture  deliver^-.  The  defendants  dis- 
charged these  contracts  by  means  of  sootls  of  their 
own  and  when  subsequently  the  plaintiff  sent  on 
grain  to  the  defendants  to  meet  these  contracts 
the  defendants  sold  the  plaintiff's  grain  at  a  profit. 
The  defendants  did  not  inform  the  plaintiff  either 
that  they  had  fulfilled  the  contracts  with  their  own 
grain  or  that  they  had  resold  the  plaintiff's  srain  at 
a  profit.  Held,  that  the  plaintiff  was  entitled  to 
whatever  profit  was  realized  by  the  defendants  on 
this  latter  transaction.  Held.  also,  that  where  on  a 
direction  by  the  principal  to  his  agents  to  purchase 
grain  for  him,  the  agent  sold  to  him  their  own  grain 
at  a  price  higher  than  the  prevailing  market  rate, 
the  principal  was  entitled  to  repudiate  the  transac- 
tion and  could  not  be  alleged  to  have  ratified  it  in 
the  absence  of  knowledge  that  the  agents  were 
selling  their  own  property  and  were  charging  him  in 
excess  of  the  market  rate.  Damodar  Das  v. 
Sheoeaai  Das  (1907)  .     I.  L.  R.  29  AIL  730 

3.  REVOCATION. 

1.  Agency  of  manager — Revoca- 
tion by  one  of  several  shareholders.  A  principal 
can  determine  the  authority  given  to  an  agent. 
The  authority  given  to  a  manager  may  be  revoked 
by  a  shareholder,  and  another  shareholder  cannot 
resist  such  revocation,  unless  there  has  been  a 
stipulation  in  the  deed  providing  for  the  appoint- 
ment of  a  manager  that  the  authority  should  conti- 
nue for  some  definite  time.  Bulakee  Lall  »■. 
IXDURPrTTEE  KowAR  .  .  3  W.  R.  41 

Agent    to    sell    property- 


Agreemenl — Remuneration  for  uorh  and  labour  done. 
The  defendant  requested  the  plaintiff  to  sell  for 
him  a  plot  of  ground  on  the  Esplanade  in  Bombay 
at  any  rate  exceeding  the  price  at  which  the  defend- 
ant himself  had  purchased  it.  and  agreed  to  give 
him  as  remuneration  half  of  the  net  profit  realized 
on  the  sale.  The  defendant  subsequently  revoked 
this  authority,  and  the  plaintiff  shortly  afterwards 
found  a  purchaser,  whose  offer  the  defendant  did 
not  accept.  Held,  that  the  plaintiff  could  not 
recover  on  the  agreement,  which  had  not  been 
performed  on  his  part  ;  that  there  was  no  ground 
for  holding  that  the  plaintiff  and  the  defendant  were 
partners  in  the  transaction  as  between  themselves  ; 
and  that  the  plaintiff  was  not  entitled  to  recover 
for  work  done  as  broker,  or  for  commission,  the 
nature  of   the  agreement   being  that  the  plaintiff 

Ul 
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took  the  risk  of  the  authoritv  being  revoked. 
HuKST  V.  Watson.     2  Bom,  423  :  2nd  Ed.  400 

3,  Hereditary  agency — Contract 

— Consideration — Specific  perjormance — Contract 
Act  (IX  of  1S72),  ss.  202,  203.  The  defendant,  by 
an  agreement  in  the  nature  of  a  letter  of  attorney, 
constituted  the  plaintiff  and  his  descendants  the 
hereditary  agents  of  the  defendant,  gave  him  aii- 
thoiity  to  collect  the  rents  of  his  share  in  an  inam 
village,  and  promised  to  pay  him  an  annual  salary 
out  of  the  rents.  HehL  that,  as  bet-ween  the  parties 
and  during  their  lifetime,  the  appointment  was 
valid  and  binding  whether  or  not  any  valuable 
consideration  passed,  the  mei-e  acceptance  of  the 
office  by  the  plaintiff  being  a  siiflflcient  consideration 
or  the  appointment.  But.  independently  of  the 
terms  of  the  agreement,  and  whether  or  not  the 
agency  had  been  created  for  valuable  consider- 
ation, the  defendant  had.  under  the  general  provi- 
sions of  s.  203  of  the  Contract  Act  (IX  of  1872), 
a  right  to  revoke  the  authority,  as  the  mere 
arrangement  that  the  ])laintiff's  salary  should 
be  pc.id  out  of  the  rents  could  not  be  regarded 
as  giving  to  the  plaintiff  an  interest  in  the  pro- 
perty, the  subject-matter  of  the  agency,  within 
the  meaning  of  s.  202.  If  the  defendant  had 
revoked  the  agency  imp7operh\  the  remedy 
lay,  under  ordinary'  circumstances,  in  a  suit  by 
the  plaintiff  for  damages  for  breach  of  contract. 
Where,  however,  the  plaintiff  chose  to  sue  for  spe- 
cific performance,  and  demanded  aiTcars  of  salary  : 
— HeJd,  that,  without  a  valuable  consideration  for 
the  defendant's  promise,  the  agreement  passed  by 
him  to  the  plaintiff  would  be  nudum  pactum,  and 
the  plaintiff  would  not  be  entitled  to  recover,  ex- 
cept  for  work     and     services     actually   rendered. 

VlSHXlXHARYA    '•.    RaMCHAXDEA 

I.  L.  E.  5  Bom.  253 

4. Eevocation    of  authority — 

Contract  Act  (/X  of  1S72),  ss.  201.  202,  203— Agent 
— Intered  of  agent  iyi  property — Exercise  of  author  it  i, 
so  as  to  h'.nd  principal-  The  plaintiff  received 
instructions  by  letter  from  the  defendants  to  pur- 
chase cotton  on  their  behalf.  This  letter  was  re- 
ceived by  the  plaintiff  before  a  telegram  sent  by 
the  defendants  the  next  day  revoking  the  order 
reached  him.  The  plaint  ff  replied  by  letter  stating 
that  the  telegram  had  arrived  too  late,  and  that  the 
purchase  had  already  been  made.  In  fact,  the 
plaintiff  had  merely  appropriated  to  the  defendants 
a  contract  entered  into  by  himself  \\ith  a  third 
party  the  day  before  the  defendants '  order  reached 
him.  Held,  that  the  telegram  ^^as  a  revocation  of 
the  order  contained  in  the  letter  of  the  previous 
day.  J^rZf/,  further,  that  the  plaintiff  had  no  such 
inteiest  in  the  subject-matter  of  the  agency  as  to 
prevent  its  termination  ;  nor  had  he  exercised  his 
authority  so  as  to  bind  his  principal,  no  contrac- 
tual relation  v.\t\\  any  third  person  having  been 
created  before  the  receipt  of  the  telegram.  Lakhmi- 
CHAXD  Ramchaxd  ?'.  Chotooram  Motiram 

I.  L.  R.  24  Bom.  403 
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of  1S72),  s.  20S.  If  the  authority  of  the  agent  to 
admit  execution  of  a  document  is  revoked"  before 
registration,  but  such  revocation  is  not  known 
either  to  the  grantee  of  the  document  or  the  register- 
ing officer,  the  document  is  not  invalidated,  al- 
though it  is  registered  by  the  agent  after  the  revo- 
cation of  his  authority.  Mujihunnissa  v.  Abdur 
Rnhim,  I.  L.  R.  23  All.  233,  distinguished.  Mo- 
HEXDKA  Nath  Mookerjee  i'.  Kali  Prosad  Johuri 
(1902)       .         .         .  I.  L.  R.  30  Gale.  265 

s.c.  7  C.  W.  N.  229 

4.  DUTY  OF  AGENTS  TO  ACCOUNT. 

1.  Perm    of    aoconnt— Right   to 

inspect  bool".  Per  Field,  ./. — It  is  the  duty  of  an 
agent  to  render  proper  accounts  to  his  employer 
irrespective  of  any  contract  to  that  effect.  Ancf  ho 
does  not  discharge  that  duty  by  merely  delivering 
to  his  employer  a  set  of  written  accounts  without 
attending  to  explain  them,  and  produce  the  vou- 
chors by  which  the  items  of  disbursements  are  sup- 
ported. In  order  to  enable  an  agent  to  prepare  ac- 
counts to  be  furnished  to  his  principal,  he  should 
be  allowed  to  have  reasonable  access,  at  proper 
times  and  in  the  presence  of  responsible  persons,  to 
such  l)oo];s  and  papers  in  the  principal's  possession 
as  may  be  necessary  for  the  preparation  of  the  ac- 
counts. AxxoDA  Persad  Roy  v.  Dwarkaxath 
Oaxgopadhya 

I.  L.  R.  6  Gale.  754  :  8  C.  L.  R.  321 

2. Right  to   account  on  death 

of  manager — Manager  of  compaiiy  and  employer 
— Liability  to  account — Accrual  of  right  on  death  of 
manager  against  repraentatives.  A  manager  is 
bound  to  account  to  his  employer  whenever  he  is 
called  upon  to  do  so  under  reasonable  circum- 
stances. On  the  death  of  such  manager,  a  fresh 
right  to  an  account  accrues  to  the  employer  as 
against  the  manager's  representatives.  Lawless 
V.  Calcutta  Laxdixg  axd  Shipping  Company. 
Calcutta  Laxdixg  axd  Shippixg  Compaxy  v. 
Lawless  .         .     I.  L.  R.  7  Gale.  627 

r..  LIABILITY  OF  PRINCIPAL. 
Sec  Principal  and  Agent. 

I.  L.  R.  33  Gale.  34  ^ 


1. 


Proof  of  purchase  having 


been  made  for  principal — Constructive  purchase 
by  agent  iritli  funds  of  principal.  To  establish  a 
prima  facie  case  of  constructive  purchase  by  au 
agent  out  of  the  funds  of  the  principal,  it  must  be 
proved  that  at  the  time  of  the  purchase  the  agent 
had  in  his  hands  funds  of  the  principal  sufficient  to  % 
make  the  purcha'-:.'.  Rookonissa  v.  Woolfut  All 
SuFDUR  Ali  v.  Woolfut  Ali      .      3  W.  R.  232 

2.  Right    to    sue    principal — 

Election  to  ^ue  agent — S'iit,  Dismissal  of.  Where  a 
creditor  sued  an  agent  of  his  debtor,  alleging  that 
the  agent  had  made   himself   personally  liable  for 
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debt,  and  the  suit  was  dismissed  on  the  ground  that 
the  creditor  gave  credit  to  the  principal  : — Held, 
that  the  creditor  was  not  debarred  by  such  pro- 
ceedings from  suin2  the  principaL  Raman  v. 
Vaieavax     .         .   ^     .       I.  Ii.  R.  7  Mad.  392 

3.  -      Purchase  by  agent  out  of 

scope  of  authority — Assistant  in  indigo  joctory, 
purchase  of  seed  by — Disclosed  princip'd.  Held, 
by  the  majority  iGlovetj,  </.,  dissentiente),  that  it  is 
not  within  the  reasonable  scope  of  the  authority  of 
an  assistdnt  in  an  indigo  factory  to  purchase  any 
amount  of  indigo  seed  for  his  master  and  to  make 
his  master  liable,  particularly  when  the  seed  was 
not  purchased  or  used  for  the  factory  ;  and  that, 
though  the  assistant,  in  writing  to  the  vendor  for 
the  seed,  styled  himself  in  the  body  of  the  letter  as 
the  manager  of  the  concern,  yet  his  signing  himself 
for  another  person,  and  not  for  ,the  owner  of  the 
factory,  disclosed  to  the  vendor  that  the  other 
person,  and  not  the  owner  of  the  factory,  was  his 
principal.    RoGHOOBrBDYAL  Mcsdcr  v.  Cheistiax 

3  W.  R.  123 

4. Liability    of   principal    to 

be  sued  on  negotiable  instrument  executed 
by  agent  in  his  own  na,m.e— Contract  Art, 
li72,  vs.  233,  234.  Qucere :  ^\Tiether,  having 
regard  to  ss.  233  and  234  of  the  Contract  Act,  a, 
principal  cannot  be  proceeded  against  upon  a 
negotiable  instrument  executed  by  an  agent  in  h'!s 
own  name — Per  SuBBRAHMA^^A  Ay  yak,  J. 
Keisxa  Ayyaji  v.  Krishxasamt  Ayyar 

I.  L.  R.  23  Mad.  597 


PRINCIPAL  AND  AGENT— co««. 

5.  LIABILITY  OF  PRIXCIPAI^-con?<?. 
6. Carriage  of  goods  by  rail- 


5. 


Right    of   person    dealing 


■with  agent  personally  liable— *Si;i7  and  judg- 
ment recovered  against  agent — Subsequent  -suit  agaitvst 
agent  barred— Contract  Act  (IX  cf  1S72),  s.  233. 
The  obligee  under  a  hypothecation-bond  brought  a 
suit  thereon  against  one  who,  upon  the  face  of  the 
instrument,  contracted  a?  obligor,  but  whom,  when 
the  suit  was  instituted,  the  plaintiti  knew  to  have 
acted  as  agent  in  the  transaction  for  a  third  pei-son. 
Having  obtained  a  decree,  he  satisfied  it  in  part 
by  attachment  of  a  sum  of  money,  and  next  caused 
the  hypothecated  property  to  be  sold,  and  pur- 
chased it  himself.  Upon  attempting  to  obtain 
possession,  he  was  successfully  resisted  by  the  prin- 
cipal debtor  under  the  hj-pothecation-bond,  on  the 
groimd  that  the  latter  was  the  real  owner  of  the  pro- 
perty, and  that  the  decree-holder  had  derived  no 
latle  thereto  from  his  judgment-debtor.  He  then 
«ued  the  principal  debtor  to  recover  the  balance 
remaining  due  upon  the  bond,  after  giving  credit 
for  the  amount  recovered  by  attachment  in  t'.e 
Buit  against  the  agent  Held,  that  the  plaintiff, 
kaving  elected  to  hold  the  agent  responsible  upon 
the  contract,  and  having  obtained  judgment  and 
•decree  against  him  and  written  up  full  S4.tisfaction 
of  the  decree,  could  not  afterwards  maintain  a  suit 
fcgainst  the  principal  in  respect  of  the  same  subject 
matter.  Priesilij  v.  Fernie,  3  H.  <L-  C.  97?':  34 
L.  J.  Ex.  172,  referred  to.  BiR  Bhaddhab  Sew4k 
I  Pa>de  v.  SARjr  Prasad     .     I.  L.  R.  9  AIL  681 


way — Goods  jxissing  over  the  lines  of  several  com- 
panies— Agreement   for   interchange  of  traffic — Loss 
of  good'i — Liability.     The  plaintiff  delivered  to  the 
Madras  Railway  Company  a  bale  of  cloth  for  car- 
riage from  B,  a  station  belonging  to  that  company, 
to  S,  a  station  belonging  to  the  defendants,  the  G.  I. 
P.    Railway    Company,    and    obtained    from   the 
Madras   Company  a  receipt  which  recited  that  it 
was  granted,  ' '  subject  to  the  rules  and  regulations 
and  charges  in  force  on  that  or  any  other   railway 
over  which  the  goods  might  pass. ' '  The  goods  were 
lost  while  on  the   line  and   in   the   charge   of  the 
defendants,  the  G.  I.  P.    Railway    Company,    and 
the  plaintiff  sued  them  for  damage?  for  breach   of 
the  contract  of  carnage.     Between  the  two  railway 
complines  there  existed  an  agreement  arranging  for 
the    interchange  of  traffic,    which  provided,    inter 
alia,  that  goods  should  be  booked  through  to  and 
from  all  stations  on  both  lines  at   certain   stated 
rates  ;  that  in  such  cases  one  company  .should  re- 
ceive payment  and  should  account  to  the  other  ; 
that  any  claim  for  loss  or  damage  should  be  paid 
by  the  company  in  whose  custody  the  goods  were 
when  lost  or  damaged,  or  if  that  could  not  be  ascer- 
tained, then  by  both  companies  rateably  ;  and  that 
no  alteration  affecting  the  through  traffic  should  be 
made  by  either  company  without  previous  notice  to 
the  other.     The  defendants  pleaded  that  the  suit 
was  wronely  brought  against  them,  as  there  was  no 
contract     between    themselves    and  the  plaintiff. 
Held,  that  the  suit,  whether  or  not  it  might  also 
have  been   brought  against  the    Madras   Railway 
Company,  was  rightly  brought  against  the  defend- 
ants inasmuch  as  the  agreement  between    the  two 
companies,  if  it  did  not  actually  constitute  a  part- 
nership between  them,  showed  at  least  that  the 
Madras  Railway  Company  became  the  agents  of  the 
defendants  to  make  the  contract  tor  carriage  with 
the   plaintiffs.     G.    I.    P.    Railway    CoMPAyv    v. 
Radhakisax  Khusaldas  .    I.  L.  R.  5  Bom,  371 

7. Undisclosed        principal — 

Settlement  of  accounts  between  principal  and  agent 
— Eight  of  unpaid  vendor — Contract  Act  (IX  of 
1S72).  ss.  231,  232.  The  defendant,  who  resided 
in  Dholera,  employed  the  firm  of  5  Z  as  his  agents 
in  Bombay.  A  running  account  was  kept,  in  which 
the  defendant  was  debited  with  the  price  of  goods 
purchased  on  his  account  by  S  K,  and  was  credited 
with  the  price  of  goods  sold  by  S  K  on  his  account 
and  with  the  amount  of  the  remittances  which  he 
made  from  time  to  time.  In  fulfilment  of  orders 
received  from  the  defendant  on  lOth  March  1879, 
.S  A',  on  the  23rd  March  1379,  bought  from  the 
plaintiff  20,000  cocoanuts  (out  of  a  cargo  of  42,000 
then  lately  arrived  at  Bombay) ;  on  the  24rth  March, 
1879,  10,160  cocoanuts  (out  of  cargo  of  23,000)  ; 
and  on  the  27th  March,  26,626  cocoanuts  (out  of  a 
cargo  of  71,250).  By  each  of  these  three  contracts 
it  was  agreed  that  the  purchase-money  should  be 
paid  on  delivery.  At  the  time  of  making  these 
contracts  the  plaintiff  did  not  know,  nor  had  he  any 
reason  to  suspect,  that  S  K  was  an  agent   and  not 

14  L  2 
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principal,  in  tho  transactions.     On  the   27th   and 
28th  March  1879  the  30,160  cocoanuts  (the  suhject- 
matter  of  the  first  two  contracts)  were  transhipped 
into    the  vessel  LaTchmiprasad,  and  on  the   29th 
March    1879,    the  26.626  cocoanuts  (the  subject- 
matter  of  the  third  contracts  were  transhipped  into 
the  vessel  LaUari  for  conveyance  to  Dholera.     The 
Lahari  sailed  from  Bombay  on  the  31st  March, 
and    on    her    arrival    at    Dholera    the    defendant 
obtained    possession    of  the  third  lot  of    26,626 
cocoanuts    which    had    been    shipped    on    board. 
On   the    1st   April.   S  K  received  from  the  defend- 
ant remit+ances  sufficient  to  pay  for  all  the  cocoa- 
nuts,  and  to  leave  a  blance  of  R  1,727  to  the  credit 
of  the  defendant  in  his  account  with  S  K.     These 
remittances     were    made    by    the    defendant    in 
good  faith,  and  were  received  by  S  K  at  a    time 
when  the  plaintiff  gave  credit   to  S    K,  and   did 
not  know  of  any  one  else  to  be  charged  with  the 
price  of  the  cocoanuts.     On -the  2nd  April  the  firm 
of  .S'  K   stopped  payment,  and  on  the    3rd    April 
1879    the    plaintiff,    in  consequence  of  the  failure 
of  S  Zand  the  non-payment  of  the  price    of    the 
cocoanuts,  transhipped  the  30,160  cocoanuts   (the 
subject  of  the    first     two     contracts)     from     the 
LaJchmipramd  into  the   Bampra.iad.     These  cocoa- 
nuts  were  subsequently  sold,  and  the  proceeds  of 
the  sale  deposited  in  the  Bank  of  Bombay  to  abide 
the  result  of  this  suit.     On  the  4th  April  the  plaint- 
iff  discovered  that  the  defendant  was  the  principal 
in  the  cocoanut  transaction,  and  brought  this  suit 
against  him  to  recover  the  price  of  the  three  lots  of 
cocoanuts.     The  defendant  denied    that  S  K  had 
authority  to  pledge  his  (defendant's)  credit  in  mak- 
ing purchases,  and  contended  that,  having  in  good 
fafth  paid  his  agent  8  K  for  the  cocoanuts  prior  to 
the  institution  of   the  suit,  he  (the  defendant)  was 
not  liable  to  the  plaintiff.     Held,  that  the  plaintiff 
was  entitled  to  recover.     The  rule  of  English  law, 
which  makes  the  liability  of  an  undisclosed  prin- 
cipal subject  to  the  qualification  that  he  has  not 
honu  fide  paid  the  agent,  or  that  the  state  of  ac- 
counts has  not  been  altered,  is  not  adopted  in  the 
Contract    Act.    S.  232  -is  to  be  read  as  a  qualifi- 
cation of  the  first  portion  of  paragraph  1  of  s.  231, 
which  gives  a  principal  a  general  right  to  enforce  a 
contract  entered  into  by  his  agent.     S.  232  qualifies 
that  general  right  by  making  it  subject  to  the  rights 
and  obligations  subsisting  between  the   agent  and 
the  other  contracting  party.     The  second  clause  of 
paragraph   1  of  s.   231  gives  a  party  contracting 
within  agent  the  same  rights  against  the  principal 
onlv  as  he  ^vould  have  had  against  the  agent  ;  and 
s.  234  adds  a  further  qualification  to  his  rights  as 
aaainst  the  principal.     S.  232  of  the  Contract  Act 
adopts  the  qualification  imposed  by  English  law 
upon  the  right  of  the  principal  to  enforce  a  contract, 
t'i:.,  that  he  must  take  the  contract  subject  to  all 
the'equities,  in  the  same  way  as  if  the  agent  were 
the  real  principal ;  but  it  does  not  impose  upon  the 
richt  of  the  other  contracting  party  the  qualification 
laid  down  by  the  cases  of  Thompson  v.  Davenport, 
2  Smith's  L.  C.   7th    Ed.  364,  and  Armstrong     v. 
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Stol-es,  L.  B.  T  Q,  B.  -598,  namely,  that  the  principa/I 
has  not  paid  the  agent,  or  that  the  state  of  the  ac- 
count between  the  principal  and  agent  has  not 
been  altered  to  the  prejudice  of  the  principaK 
The  only  qualification  to  the  right  of  the  other  con- 
tracting party  against  the  principal  is  that  imposed 
by  s.  234,  namely,  that  he  has  not  induced  the 
principal  to  act  upon  the  belief  that  the  agent  only 
will  be  held  liable.  Premji  Trikamdas  v.  Madhow- 
Ji  MuNjr  ,         .         .         .  I.  L,  B.  4  Bom.  447 

8. Secret       arrangement     by 

agent  -  Purchase  by  agent  afterwards  adopted  by 
principal.  If  a  principal  adopts  the  acts  of  an 
agent  in  respect  of  the  purchase  of  a  property,  he 
must  take  the  property  subject  to  the  conditions 
with  which  the  agent  encumbered  it,  notwithstand- 
ing any  secret  arrangement  between  them  not 
known  to  third  parties.  Ishen  CHrNDER  Singh  v. 
Shama  Churn    .         .         .         .    W.  R.  1884,  3 

9. Praud — Fraudident    statements 

made  by  agent.  Statements  fraudulently  made  by 
an  agent  for  his  own  benefit  are  not  binding  on 
the  principal.    Jowahir  Lall  v.  Pookurum  Singh 

6  W.  R.  252 


10. 


Fraud  of    agent 


in  sale  of  property.  If  an  agent,  authorized  to  sell 
property,  commits  a  fraud  against  his  principal,  the 
principal  is  the  person  who  ought  to  suffer,  and  not 
a  stranger.  Doorga  Narain  Sen  v.  Baney  Madhub 
MozooMDAR      .         .         .1.  Ij.  B.  7  Cale.  199 

11.  -  Ffaud  of  agent — 

Adoption  of,  by  principal.  Principals  are  not  allowed 
to  benefit  by  adopting  the  fraud  of  their  agents. 
KoYLASH  Chunder  Banerjee  V.  Kaleb  Prosonno 
Chowdhry        .         .         .  16  W.  R.  80 


12. 


Liability  in  civil 


action  of  principal  for  comequences  of  agent's  fraud. 
In  a  suit  to  recover  the  value  of  bullocks  hired 
by  the  defendant's  gomashta  to  convey  quanti- 
ties of  salt  from  the  Government  golahs,  which, 
proving  to  be  in  excess  of  the  quantity  entered  in 
the  Government  pass  owing  to  the  fraud  of  the 
gomashta  in  making  an  addition  to  the  lawful  quan- 
tity, was  seized  by  the  Salt  officials  as  contraband, 
and  the  bullocks  sold  under  the  provisions  of  Regu- 
lation X  of  1819  : — Held,  that  neither  the  want  of 
authority  on  the  part  of  the  gomashta,  nor  the 
ignorance  of  the  salt  merchant,  the  defendant, 
could  be  pleaded  to  exonerate  him  from  the  conse- 
quences of  his  servant's  fraudulent  act.  Sadhoo- 
JUNNA  V.  Ramhtjrry  Mundul  .     1  Hay  461 

13. —^—    Bankruptcy     of 

agent,  effect  of — Breach  of  contract — Damages — 
Amendment  of  bill  of  complaint.  This  was  a  suit  for 
foreclosure  of  a  mortgage  for  R  50,000  during  a  cer- 
tain contract  which,  the  plaintiffs  contended,  had 
determined  by  the  bankruptcy  of  their  Calcutta 
agents.  The  defence  was  that  the  contract  wa» 
not  so  determined  ;  and  that,  even  if  it  were,  the 
defendant  had  a  right  of  lien  or  set-off,  which  wouldjj 
cover  the  anuu!  t  of   tl.e  advances.     This  set-of 
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consisted  of  the  amount  of  loss  in  the  sale  of  silk 
which  the  defendants,  after  the  said  bankruptcy, 
had  shipped  direct  to  London,  and  sold  there  on 
non-acceptance  by  the  plaintiffs  ;  and  of  a  claim  of 
R  18,024,  the  amount  of  a  bill  of  the  said  agents 
which  the  defendant  had  accepted  from  them  as 
payment  for  silk,  but  which  bill  was  dishonoured 
after  the  said  bankruptcy.  CI.  6  of  the  agreement 
was  as  follows  :  ' '  The  silk  to  be  paid  for  on  deli- 
Ter\-.  Delivery  to  be  taken  ^v•ithin  ten  days  of  the 
arrival  of  any  parcel  in  Calcutta ;  failing  the  pay- 
ment within  that  time,  Carr,  Tagore  &  Co.  may  sell 
it  at  the  market  price  ;  and  should  this  be  under  the 
contract  rate,  you  agree  to  pay  the  difference." 
CI.  10  of  the  agreement  was  as  follows  :  "As  yon 
have  no  authority  to  make  advances  previous  to  the 
receipt  of  the  silk,  and  as  Carr,  Tagore  &  Co.  stipu- 
late for  the  advance  in  part  of  the  sum  which  they 
are  out  of  pocket,  to  carry  on  the  filatures,  the  ad- 
vances proposed  being  R  50,000,  at  such  times  and 
in  such  portions  as  they  may  require  after  the  deli- 
very of  the  first  parcel  of  silk  under  this  contract,  so 
that  such  advances  shall  not  at  any  time  be  in  excess 
■of  R50,000,  beyond  the  silk  delivered,  for  which 
interest  at  the  rate  of  6  per  cent,  will  be  allowed, 
and  it  is  agreed  that  the  question  of  advances  shall 
be  an  open  question  ;  and  that,  in  the  event  of 
advances  being  authorized,  the  contract  shall  at 
once  be  in  force. ' '  The  lower  Court  held  that  un- 
der these  two  clauses  the  defendants  could  not  re- 
sort to  the  advances  for  their  set-off ;  that  the  plaint- 
iffs were  not  liable  for  the  R  18,024  ;  and  that  the 
contract  was  not  determined.  Plaintiff  also  alleged 
a  series  of  frauds  on  the  part  of  their  agents,  with 
whom  defendants  were  in  collusion,  but  these 
charges  were  abandoned  at  the  hearing.  Held, 
that  acceptance  by  the  agent  binds  the  principal 
where  there  is  no  fraud  ;  that  voluntary  accept- 
ance of  an  agent's  bill  as  payment  discharges  the 
principal ;  that  a  contract  is  not  determined  by 
<ieath  or  bankruptcy  of  an  agent,  unless  there  has 
been  an  express  stipulation  to  that  effect ;  that  an 
impossibility  of  fvdfilling  the  terms  of  a  contract 
must  be  clearly  established  in  order  to  avoid  a 
liability  for  breach  thereof  ;  that  when  a  place  of 
delivery  is  specified  in  a  contract,  delivery  must  be 
made  there  ;  that  the  plaintiff,  having  failed  to 
prove  alleged  fraud  in  a  deed,  although  entitled  to 
J»lief  under  a  distinct  head  of  equity,  Avill  not  be 
allowed  to  make  a  new  case,  and  cannot,  in  the 
|-Bame  suit,  obtain  a  decree  on  the  footing  of  the  said 
1  deed ;  that  amendment  of  a  bill  will  not  be 
allowed,  if  it  appear  that  an  account,  being  the 
jrelief  attainable,  would  have  been  given  if 
idemanded,  and  that  the  plaintiff  has  not  offered 
jto  perform  his  part  of  a  contract  and  allow 
Jmpensation  for  breaches  thereof  to  the  de- 
sdant  and  to  pay  any  balance  that  should  be 
id  against  him  ;  that  the  mode  of  ascertaining 
images  for  breach  of  contract  prescribed  in  the 
atract  must  be  adopted,  and  the  remedy  by  ae- 
on at  once  accrues.     Pole  v.  Gordox 

2  Hyde  289  :  Cor.  83  :  Bourke  O.  C.  1 
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14. 


LIABILITY  OF  PRINCIPAL— con/c?. 
Misfeasance    and    tort   of 


agent — Liability  of  principal  for  tcrangful  acts  of 
agetit.  A  principal  is  Liable  for  the  misfeasance 
or  tort  of  his  agent,  when  such  misfeasance  or  tort 
has  been  done  or  committed  with  the  subsequent 
assent,  adoption,  or  ratification  of  the  principal. 
When  it  is  found  that  a  principal  was  cognizant 
of  and  countenanced  the  act  of  his  asent,  it  may 
be  inferred  that  he  assented  to  it.  Rai  Kishex 
Chaxd  v.  Shed  Baram  Rai  .         .     7  N.  W.  121 


15. 


Fraud  of    agent 


— Liability  of  principal — Scope  of  agent's  authority 
— Fraud  in  the  interest  of  the  agent  and  not  of  the 
principcd — Theft  and  forgery  by  servants,  no  duty 
to  guard  against — Xeglect — Proximate  and  direct 
cause  of  loss — Presumption — Guarantee  by  broker  in 
one  transaction ;  eiject  of,  on  subsequent  transac- 
tions, where  signature  of  broker  forged.  A  principal 
is  liable  for  the  wrongs  of  his  agent  committed 
within  the  scope  of  his  authority  and  purporting  to 
be  for  the  benefit  of  the  principal,  although  no  ex- 
press order  of  the  principal  can  be  shown  ;  but, 
where  the  fraud  is  committed  by  the  agent  when  he 
was  acting,  not  in  the  interest  of  his  employers  but 
entirely  in  his  own  interests,  the  principal  cannot 
be  held  responsible  for  the  consequences  of  his 
fraudulent  conduct.  Barwick  v.  English  Joint 
Stock  Bank,  L.  R.  2  Exch.  259;  Houldsuorth 
V.  City  of  Glasgow  Bank,  5  A  pp.  Cas.  317 ; 
British  Mutual  Banking  Co.,  Ld.,  v.  The  Charnwood 
Forest  By.  Co.,  L.  R.  IS  Q.  B.  D.  714,  re- 
ferred to.  There  is  no  duty  incumbent  upon  mer- 
cantile men,  any  more  than  upon  other  people,  to 
anticipate  and  to  take  precautions  against  the  pos- 
sibility of  a  theft  of  letters  or  of  forgery  being  com- 
mitted. Societe  General  v.  Metropolitan  Bank, 
27  L.  T.  S49,  referred  to.  The  rule  "that 
whenever  one  of  two  innocent  parties  must  suffer 
by  the  act  of  a  third  j^erson,  he  who  has  enabled 
such  person  to  occasion  the  loss  must  sustain  it " 
must  be  restricted  to  this,  that  the  neglect  must  be 
in  the  transaction  itself  and  be  the  proximate  and 
direct  cause  that  led  to  the  loss  complaine<l  oL 
Leikbarrmc  v.  Mason,  2  T.  R.  63,  commented  on. 
Freeman  X.' Cooke,  2  Exch.  654  ;  Arnold  v.  Cheque 
Bank  and  Arnold  v.  City  Bank,  1  C.  P.  D.  578; 
Bank  of  England  v.  Vagliano  Bros.,  [1891^  App. 
Cas.  107  ;  Swan  y.  North  British  Australasian  Co., 
2  H.  tt*  C.  175,  referred  to.  Even  if  there  ia 
negligence  on  the  part  of  one  of  the  parties  in  the 
conduct  of  their  business,  it  would  not  be  suflScient 
to  fix  him  with  liability,  unless  the  loss  was  the 
ordinary  or  likely  result  of  that  negligence.  Bank 
of  Ireland  \.  Trustees  of  Evan' s  Charities,  5  H.  L.  G. 
389 ;  Arnold  v.  Cheque  Bank,  1  C.  P.  D.  578, 
referred  to  and  discussed.  Young  v.  Grote,  4  Bing. 
253,  discussed  and  distinguished.  Scolfield  v.  Earl 
of  Londesborough,  [1895'\  1  Q.  B.  543,  referred  to. 
The  signing  by  a  broker  of  a  bought  note,  in 
which  he  guarantees  the  fulfilment  of  a  con- 
tract on  the  part  of  the  seller,  raises  no  presump- 
tion of  law,  in  transactions  between  the  same 
parties,  which  cannot  be  contradicted,  that  subse- 
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quent  bought  notes,  to  which  the  signature  of  the 
broker  is  forged,  containing  similar  guarantees, 
were  signed  \\ith  the  authority  of  the  broker. 
Spoovcr  X.  Broicning,  [1S9S]  1  Q.  B.  52S,  referred 
to.     MoKEisox   V.    Verschoyle    (I90I) 

6  C.  W.  N.  429 


16. 


Tenant— Suit  for  Damages. 


A  master  or  principal  is  liable  for  wrong  done  to 
third  parties  by  his  servant  or  agent,  provided 
that  the  act  is  done  on  his  behalf  and  with  the 
intention  of  serving  his  purposes.  Iswae  Chun- 
DER  Sa>-tka  v.  Satish  Chuxdee  Gie£  (1902) 

I.  L.  R.  30  Gale.  207 
s.e.  7  C.  W.  N.  126 


17. 


Agent's  right  to  sue  prin- 


cipal for  price  of  goods  purchased — Liability 
of  jrincij-cd — Right  of  suit.  Where  the  plaintiffs 
as  agent  of  the  defendants,  purchased  goods 
for  the  defendants  from  Mholesale  dealers,  and 
it  was  not  their  case  as  set  oat  in  the  plaint 
that  they  had  done  so  by  pledging  their  own 
personal  credit  or  that  the  pledging  of  their  own 
credit  was  within  the  scope  of  the  agency  : — Held, 
that  they  would  have  no  cause  of  action  against 
the  defendants  for  the  amount  due  to  the 
wholesale  dealers,  until  they  were  compelled  to  pay 
their  demands.  Khurkux  Saha  v.  Dhatia  Das 
(1905)  .  .  .  I.  L.  K.  32  Gale.  1145 
18.  Gontract  with  broker  act- 

ing as  principal — Contract — Specifix  perform- 
ance—Contract Act  {IX  of  1S72),  s.  23'-.  Where 
the  plaintiffs  purported  to  act  under  contract  with 
the  defendant  as  brokers  for  the  sale  and  purchase 
of  jute,  but  really  acted  on  their  own  account  as 
principals  without  the  knowledge  and  consent  of 
the  defendant  : — Held,  that  they  were  not  entitled 
to  recover  for  the  latter 's  breach  of  contract  by 
reason  of  s.  236  of  the  Indian  Contract  Act.  .S.  236 
is  not  restricted  to  cases  \^here  an  agent  purports 
to  act  for  a  named  pr  ncipal,  but  follows  the  rule 
underlving  the  cases  of  Rothschild  v.  Brookman, 
2  Doio  <L-  CI.  ISS,  and  Robinson  v.  Mollett,  L.  R. 
7  E.  d:  I.  App.  802,  that  an  agent  cannot  recover 
on  a  contract  if  he  really  acts  as  a  principal.  Sew- 
DCTT  Roy  Maskara  v.  Nahapiet  (1907) 

I.  L.  E.  34  Gale.  628 


19. 


Undisclosed       principal- 


Agent — "  Discloses  himself  " — Strict  construction. 
S.  231  of  the  Contract  Act  (IX  of  1872) 
deals  with  the  rights  («)  of  the  principal  and  [b) 
of  the  third  party  in  cases  where  the  contract  is 
entered  into  by  the  agent  \\ithout  disclosing  the 
principal.  The  first  clause  refers  to  the  general 
case  and  the  rule  is  that  the  third  party  shall  have 
as  against  the  undisclosed  principal  the  same  rights 
which  he  would  have  against  the  agent,  if  the 
agent  had  been  the  principal.  The  second  clause 
deals  with  the  praticular  case  where  the  principal 
discloses  himself  before  the  contract  is  completed. 
The  second  clause  should  be  read  as  governed  by 
the  first  clause.     The  words  "  discloses  himself  " 
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in  s.  231  of  the  Contract  Act  (IX  of  1872)  should  be 
construed  strictly.  Per  Batchelor,  J.  It  has 
been  warmly  urged  that  the  third  party's  right 
to  repudiate,  which  is  allowed,  if  the  principal  him- 
self makes  the  disclosure,  should  not  be  refused 
merely  because  the  disclosure  is  made  by  some 
other  person  or  the  information  reaches  him  from 
some  other  source.  But  the  argument  to  my  mind 
is  not  convincing.  For  whatever  may  be  the  sub- 
jective belief  or  conviction  of  the  third  party,  it  is 
conceivable  that  he  should  have  no  right  to  avoid 
the  contract,  unless  the  principal,  hitherto  undis- 
closed, comes  out  into  the  open  and  claims  the 
benefit  of  the  contract  for  himself,  and  there  would 
be  no  hardship  in  requiring  the  third  party  to 
challenge  the  alleged  principal  as  to  whether  he 
makes  this  claim  or  not.  Lakshmaxdas  v,  Axna 
Laxe  (1904)       .  .         I.  L.  E.  32  Bom.  356 

n.  LIABILITY  OF  AGENTS. 

1. Banian,  liability  of— Cw^tom. 

There  is  a  presumption  in  Calcutta  that  where  a 
vendor  of  goods  deals  with  a  banian  of  a  European 
firm,  qua  banian,  he  is  only  to  look  to  the  banian  for 
the  price.     Faizullah  v.  Ramkamal  Mitter 

2  B.  L.  E.  O.  G.  7 

JuGGOBrxDoo  Shaw  v.  Graxt,  Smith  &  Co. 

2  Hyde  129  :  Cor.  47 

s.c.  on  appeal.  Geaxt,  Smith  &  Co.  v.  Juggo- 
BuxDoo  Shaw 

Bourke  A.  O.  G.  117  :  2  Hyde  301 

2. Agent  of  foreign  princi- 
pal— Presumption  of  law  as  to  lohom  credit  is  given. 
Where  it  is  sought  to  make  the  agent  of  a  foreign 
jjrincipal  liable  on  a  contract,  there  is  no  presump- 
tion of  law,  but  the  case  must  be  determined  by 
the  particular  facts.  But  in  the  absence  of  evi- 
dence to  the  contrary,  it  will  be  presumed,  as  a 
matter  of  fact,  that  credit  was  given  to  the  agent. 
McGavix  v.  Wilsox     .     1  Ind.  Jur.  N.  S.  405 

3.  Agent  mixing  transactions 

of  principal  with  his  own — Borrowing.  An 
agent  is  personally  liable  who  mixes  up  his  private 
transactions  with  those  of  his  principal  by  borrow- 
ing  £or  both.  Juggurxath  Roy  Chowdhry  v. 
MUXOREKHA  DOSSEE      .  .  .2  "W.  E,  156 

4. Agent  dealing  w^ith    third 

party's   goods  as    those  of  the  principal — 

Liability  to  owner  of  goods.  An  agent  who  deald 
with  another  man 's  goods  as  if  they  belonged  to  his 
principal  may  be  answerable  to  the  true  owner,  not-; 
withstanding  that  he  acts  by  the  command  or 
direction  of  his  principal.     Wise  v.  Burx 

4  W.  R.  Eec.  Eef.  1; 

5. Unconditional     acceptance 


of  bill  by  agent — Liability  on  bill.  Held,  thatf 
the  defendant's  agent,  having  unconditionally  ac-- 
cepted  the  bill,  must  be  held  liable  for  the  amount. 
Salig  Ram  v.  Juggun  Nath  .       1  Agra  137 
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Purchase    by    agent— Know- 

of    agency    by    vendor — Government    servant. 


The  defendant,  a  servant  of  Government,  having 
given  orders  for  bricks,  and  the  plaintitT  being  aware 
that  the  defendant  was  a  servant  of  Government, 
and  that  the  bricks  were  required  for  building 
bridges  on  account  of  Government  : — Held,  that  the 
Government  was  liable,  and  not  the  defendant  per- 
sonallv-     Sbeexath  Roy  '•.  Ross 

4  W.  B.  S.  C.  C.  Ref.  13 


7. 


Goods    ordered    by   princi- 


pai  and  accepted  by  agent — Personal  liahility 
of  anent.  In  a  suit  for  the  recovery  of  the  value  of 
certain  articles  sold  and  delivered  to  defendant 
No.  1,  who  had  given  an  order  for  payment,  which 
defendant  No.  2,  as  his  agent,  had  accepted  by  an 
endoi-sement,  plaintiff  gave  up  the  claim  against 
defendant  No.  I,  and  demanded  the  amount  fr  m 
defendant  No.  2  alone.  Held,  that,  under  the  cir- 
cumstances, there  could  be  no  claim  against  defend- 
ant No.  2.  Kalee  Mohts  Sikcar  v.  HrMArx 
Kadee  Mahomed  Ali       .         .         25  W.  K.  91 


8. 


liiability  in  case  of  two  in- 


nocent persons — Liability  o(  agents  io  third  par- 
ties— Forgery.  Two  letters  were  presented  to 
M,  one  addressed  to  himself  and  the  other  to  the 
manager  of  the  Mussooree  Savings  Bank,  both  pur- 
porting to  be  written  by  K.  In  the  letter  to  M, 
il  was  requested  to  deliver  to  the  manager  of  the 
Bank  the  letter  addressed  to  him.  In  the  letter  to 
the  manager  he  was  asked  to  send  R2,oOC!  in  cur- 
rency notes  through  M,  payment  being  promised 
by  a  remittance  through  another  bank  or  through 
Si.  M  delivered  the  fetter  to  the  manager,  who 
upon  the  strength  of  it  made  over  the  notes  to  J/, 
who  gave  a  receipt  for  them  for  and  on  behalf  of  K, 
and  afterwards  handed  them  over  to  the  person  who 
had  brought  him  the  letter.  The  letters  were  for- 
geries. In  a  suit  against  J/  by  the  Bank  to  recover 
the  money  T^aid  to  il : — Held,  that,  in  presenting  the 
letter,  in  receiving  the  notes,  and  in  granting  a 
receipt  for  them,  ,the  defendant  was  in  some  sense 
an  agent  of  K  ;  but,  inasmuch  as  the  notes  were 
given  on  the  authority  of  the  letter  addressed  to  the 
plaintiff  himself,  and  not  in  consequence  of  any  re- 
presentation made  by  the  defendant,  the  latter 
could  not  he  held  liable  for  the  loss  sustained  by  the 
former.     Mooxey  v.  Mcssoobee  SA\"rsGS  Baxk 

6  N.  W.  319 


9. 


Undisclosed   principal — Pro- 


missory note  signed  by  agent.  If  an  agent  signs  a 
promissory  note  without  disclosing  the  names  of 
his  principals,  the  latter  are  not  liable.  Shed 
Chubx  Sahoo  r.  Cuhtis  .  3  W.  B,  139 


10. 


Contract       Act 


{IX  of  1S72),  s.  230.  A  broker  gave  to  one  G  the 
following  sold  note  :  ' '  Sold  this  day  by  order  and 
for  account  of  E.E.  Gubbov,  to  mv  principal,  G.  P. 
Kotes,  for  R2,CK),000  (two lakhs)  at  R98-11.  (Sd.) 
A.  T.  A.,  Broker."  This  note  was  endorsed — "  A. 
T.  A.,  for  principal."     In  a  suit  by  G  against  the 
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broker  for  failure  to  take  delivery  : — Htld,  that 
there  was  nothing  in  this  contract  to  rebut  the 
personal  liabilitv  of  the  broker.  GrBBOY  v. 
Avetoom  .  ."  .  I.  L.  B.  17  Gale.  449 
11. Liability  of  agent 


for  rent — Honorary  Secretary  to  a  School  maintained 
by  a  foreign  society — Contract  Act  {IX  of  1S72), 
s.  230.  The  plaintiff  sued  the  defendant  to  recover 
possession  of  a  certain  house  in  Bombay  and  for 
arrears  of  rent.  The  defendant  pleaded  that  the 
house  in  question  was  occupied  by  the  Beni  Israel 
school  of  Bombay  which  was  maintained  by  the 
Anglo-Jewish  Association  of  London,  that  he  was 
Honorary  Secretary  of  the  school,  and  as  such,  and 
not  in  his  personal  capacity,  had  hired  the  house, 
and  that  he  had  never  paid  the  rent  or  expenses 
of  the  school  out  of  his  own  pocket.  He  contended 
that  he  was  not  liable  to  be  sued  personally.  Held, 
that  the  defendant  was  liable  for  the  rent.  There 
was  nothing  to  show  that  the  contract  for  the  house 
was  made  on  the  personal  credit  of  any  one  except 
the  defendant.  Bhojabhai  Allakakhia  ?•.  Hayem 
SAMrEL     .         .         .        I.  L.  B.  22  Bom,  754 


12. 


Riaht  to   sue — 


Liability  of  agent — Charter  party — Actual  know- 
ledge— Disclosure  of  name  of  principal  at  time  of 
making  the  contract — Presumj^ion  of  liability  of 
agent  where  name  of  principal  not  disclosed — Con- 
tract Act  (IX  of  1S72),  s.  230.  The  plaintiffs  by 
charter-party  contracted  to  let  the  steam-ship 
Oahdale  to  the  defendants  upon  certain  terms.  The 
first  clause  of  the  charter-party  stated  that  the 
plaintiffs  ' '  agreed  as  agents  for  o%mers  of  the  said 
steam-ship,"  and  subsequent  clauses  provided  that 
the  owners  should  bind  themselves  to  receive  the 
cargo  on  board,  and  that  the  master  on  behalf  of  the 
owners  should  have  a  Jien  on  the  cargo  for  freight, 
etc.  The  charter-party  was  signed  by  the  plaintiffs 
and  defendants  in  their  own  names.  The  plainriffs 
sued  the  defendants  for  breach  of  the  charter-party 
in  refusing  to  load  the  said  steam-ship.  Held,  that 
the  plaintiffs  had  contracted  as  agents,  and  were 
therefore  not  entitled  to  sue.  If  a  contract  made 
by  a  person  who  is  an  agent  Ls  worded  so  as,  when 
taken  as  a  whole,  to  convey  to  the  other  contracting 
party  the  notion  that  the  agent  Ls  contracting  in 
that  character,  he  cannot  sue  or  be  sued  on  the 
contract.  Where  one  contracting  party  knows  that 
the  other  is  contracting  as  an  agent  for  a  third  per- 
son whose  name  he  also  knows,  the  presumption 
laid  down  in  cl.  2  of  s.  230  of  the  Contract  Act  (IX 
of  1S72)  does  not  arise,  although  at  the  time  of 
making  the  contract  the  agent  does  not  disclose  the 
name  of  his  principal.  The  essential  point  is  the 
knowledge,  and  actual  knowledge  is  equivalent  to 
disclosure,  the  whole  object  of  which  would  be  to 
convey  such  knowledge.  ilACKi>r>"ox,  ilACKEXZiE 
&  Co.  V.  Laxg,  Moib^&  Co.  I.  Ij.  E.  5  Bom.  584 


13. 


Liability  of  agent 


—Contract  Act  {IX  of  1S72),  s.  230— Evidence  Act 
{I  of  1S72),  s.  92 — Charter-party — Employment  of 
stevedores  to  load  and  discharge  cargo.     The  defend- 
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ants  let  a  steam-ship,  to  the  plaintiff  for  a  certain 
term,  and  signed  a  charter-party  "by  and  on 
behalf  of  the  owners  of  the  steam-ship  ^."  The 
charter-party  was  a  time-charter  to  commence  on 
arrival  at  Calcutta,  and  to  terminate  at  one  of  cer- 
tain ports  ;  the  steamer  in  the  interim  to  ply  to  and 
from  any  port  the  charterers  pleased.  It  was  agreed 
that  the  steamer  should  be  provided  ' '  with  a  pro- 
per and  sufficient  crew  of  seamen,  engineers,  stokers, 
firemen,  and  other  necessary  persons  for  working 
cargo  with  all  despatch  ;"  and  that  in  taking  and 
discharging  cargo  "  the  master  and  his  crew  with 
his  boats  shall  be  aiding  and  assisting  to  the  utmost 
of  their  power  ;"  and  that  "  the  owners  or  agents 
of  the  said  steam-ship  shall  be  held  responsible  to 
the  said  charterers  for  any  incapacity,  want  of  skill, 
insobriety,  or  negligence  on  the  part  of  master, 
officers,  engineers,  stokers,  firemen,  or  crew  of  the 
said  steam-ship."  The  names  of  the  principals 
were  not  disclosed  in  the  charter-party,  but  were 
verbally  disclosed  before  the  charter-party  was 
signed.  In  an  action  against  the  agents  for  dama- 
ges for  refusing  to  supply  stevedores  and  other 
persons,  in  addition  to  the  crew,  when  loading  and 
discharging  cargo  : — Held,  that  the  presumption 
created  by  the  second  clause  of  s.  230  of  the  Con- 
tract Act  is  merely  a  prima  facie  one  and  may  be 
rebiitted,  and  that  the  contract  was  not  personally 
binding  on  the  agents,  because  the  prima  facie 
presumption  of  an  intention  to  contract  personally 
was  rebutted  by  the  language  of  the  contract  itself. 
Held,  also,  that  the  terms  of  the  charter-part\" 
showed  that  the  crew  only  were  to  assist  in  loading 
and  discharging  cargo ;  and  that  the  plaintiffs 
were  not  entitled  to  call  on  those  responsible  for 
the  steamer  to  load  and  discharge  cargo  by  steve- 
dores instead  of  by  the  crew.  Reading  the  second 
part  of  s.  230  of  the  Contract  Act  with  s.  02  of  the 
Evidence  Act,  semHe  :  that  if,  on  the  face  of  a 
written  contract,  an  agent  appears  to  be  personalh' 
liable,  he  cannot  escape  liability  by  evidence  of  any 
disclosvire  of  his  principal's  name  apart  from  the 
contract.     Soopromoxian  Setty  v.  Heilgers 

L  L.  E.  5  Calc.  71  :  4  C.  L.  H.  377 


14. 


On     6th    April 


1865,  A,  who  resided  and  carried  on  business  at 
Bombay,  through  his  gomastah  at  Calcutta,  ship- 
ped on  board  the  Sir  Jamsetjee  Famihj  268  bags  of 
sugar,  and  received  from  the  captain  a  bill  of  lading 
by  which  he  certified  that  they  were  shipped  in 
good  order  and  well  conditioned  on  board  the  said 
ship  bound  for  Bombay,  to  be  there  delivered  in 
like  good  order  and  well  conditioned  to  B,  or  his 
assigns,  on  payment  of  freight  at  R16  per  ton.  The 
bill  of  lading  Avas  subject  to  the  usual  exceptions. 
The  vessel  was  at  the  time  chartered  to  H  A,  and  C 
tb  G  were  agents  for  the  owners.  H  A  being  un- 
able to  carry  out  the  terms  of  the  charter,  there 
was  a  delay  in  the  departure  of  the  vessel.  On 
26th  May  1865  A  wrote  to  C  cfc  C,  addressing  them 
as  agents  of  the  ship  :  "  I  beg  to  inform  you  that  I 
have  shipped  per  Sir  Jamsetiee  Famib/  268  bags  of 
sugar  for  Bombay  ;  I  hold  the  bills  of  jadinff  for  the 
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same,  and  the  ship  is  still  detained  here.  I  hope 
you  will  be  kind  enough  to  let  me  know  what  you 
will  do  about  the  cargo,  if  the  said  ship  will  sail 
for  Bombay  or  tranship  to  any  other  vessel,  or 
deliver  the  cargo  here."  To  which  C  d-  C  on  the 
same  day  replied  :  ' '  We  shall  be  able  to  tell  you  in 
the  course  of  a  week  or  so  what  we  propose  doing 
with  the  ship  Sir  Jamsetjee  Family  ;  as  soon  as  any 
thing  has  been  decided,  due  notice  shall  be  given  to 
the  shippers  of  cargo  already  on  board."  "On  1st 
June  C  <L-  C  again  worte  •."'HA  having  failed  to 
carry  out  his  charter  of  the  Sir  Jamsetjee  Family 
in  terms  of  the  shipping  order  and  sundry  goods 
having  been  sent  on  board  by  him,  of  which  the 
following  are  believed  to  be  to  your  order,  and  for 
which  bills  of  lading  have  been  signed  and  delivered 
to  H  A,  we  shall  be  glad  to  know  whether  you  are 
willing  that  the  said  goods — 268  bags  of  sugar — be 
transhipped  to  a  steamer  going  to  Bombay,"  at  the 
current  rate  of  freight,  the  bills  of  lading  for  the 
same  being  sent  to  the  owners  of  the  Sir  Jamsetjee 
Family,  to  be  delivered  to  the  consignees  of  the 
goods  upon  production  of  the  bills  of  lading  already 
signed.  You  will,  of  course,  understand  that  the 
goods  are  liable  for  the  chartered  rate,  riz.,  R20-10 
per  ton  ;  and  the  charterer  having  failed  to  com- 
plete the  loading,  the  difference  of  freight  between 
what  H  A  granted  you  a  shipping  order  at  and  the 
freight  charged  by  the  steamer  will  have  to  be  paid 
by  the  shipper  previous  to  the  goods  being  delivered 
in  Bombay. ' '  On  the  8th  June  A  replied  :  "  I  am 
agreed  that  my  goods  be  transhipped  to  a  steamer 
going  to  Bombay  at  the  current  rate  of  freight,  but 
I  must  not  pay  the  difference  of  freight,  whatever  it 
may  be.  In  regard  to  H  A,  I  have  nothing  to  do 
with  thera,  as  the  bills  of  lading  per  Sir  Jamsetjee 
Family  for  268  bags  of  sugar  being  signed  by  the 
captain  of  the  same  at  the  rate  of  freight,  R16  per 
ton.  I  am  liable  for  the  same  only.  If  you  are 
willing  to  tranship  my  said  goods  to  a  steamer  at 
the  same  rate  of  freight,  I  am  willing  and  must  pay 
it ;  otherwise  you  will  kindly  order  to  deliver  my 
goods  from  Sir  Jamsetjee  Family  here."  C  d-  0 
accepted  and  acted  on  the  proposal  in  the  last  letter. 
The  sugar  was  transhipped  from  the  Sir  Jamsetjee 
Family  to  the  Gunga,  from  the  mate  of  which  G 
A:  G  obtained  a  receipt,  stating  that  the  goods  had 
been  shipped  in  good  order,  etc.  The  goods  were 
afterwards  removed  without  the  knowledge  of  C 
ct-  C  from  the  Guit.ga  to  another  steamer,  the  Mula, 
Mhich  belonged  to  the  same  owners.  Subsequently 
C  (0  G  gave  up  the  receipt  from  the  mate  of  the 
Gunija,  and  obtained  in  exchange  a  bill  of  lading 
signed  by  the  agents  for  the  captain  of  the  Mulct. 
The  bill  of  lading  stated  the  receipt  of  goods  (in 
which  were  included  those  of  .4)  from  C  db  C, 
and  made  them  deliv.'rable  to  order  of  C  db  C, 
at  Bombay,  and  receipt  of  freight  for  the  whole  at 
R15  per  ton  was  admitted.  .4  knew  that  his  goods 
had  been  put  on  board  the  Mula  and  got  his  policy 
of  insurance,  which  was  against  a  total  loss  only, ' 
transferred.  There  were  inserted  in  red  ink  in 
the  bill  of  lading  when  given  to  A  the  words,  "  Bags 
all  more  or  less  in  bad  order  and  torn  ;  contents 
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damaged  and  rotten  ;  marks  indistinct ;  not  re- 
sponsible for  marks  or  condition  of  packages  or  con- 
tents." The  Muln  proceeded  on  her  voyage,  but 
returned  to  Calcutta  \rith  her  cargo  damaged  by  the 
perils  of  the  sea  :  260  of  ^'s  bags  of  sugar  were 
condemned  and  sold  in  Calcutta,  imder  the  author- 
ity of  the  agents  of  the  MvJa,  without  notice  to  C 
«fc  C  or  to  A,  and  neither  were  aware  that  the  sale 
was  about  to  take  place.  The  remaining  eight 
bags  were  sent  to  Bombay  in  another  ship  by  the  . 
agents  of  the  Gunga  and  Mula,  and  were  received 
by  A.  Held  (overruling  Pheak,  J.),  that  C  tk  C  | 
were  agents  only  of  the  owners  of  the  Sir  Jamseijee  \ 
Family  ;  but  had  C  <b  C  been  liable  as  agents  for 
A,  they  would  not  have  been  liable  for  the  full 
value  of  the  goods  damaged  by  the  perils  of  the  sea. 
Quaere  ;  If  C  <fc  C  had  expressly,  as  agents  of  the 
owners  of  the  Sir  Jamsetjee  Family,  contracted 
to  tranship  and  deliver  at  Bombay,  according  to 
the  terms  of  the  bill  of  lading  would  they  have  been 
personally  liable  ?  Semble  :  A  contract  made  with 
express  reference  to  a  principal,  though  not  by 
name,  would  not  render  the  agent  personally  liable 
as  the  agent  of  an  undisclosed  principal.  Cowie  v. 
DnrRMSEE  PooxjABHOY  .  2  Ind-  Jur.  N.  S.  75 
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to  be  burnt ;  but  aU  is  left  to  your  discretion  and 
judgment."  In  pursuance  of  these  orders,  the 
wreck  was  burnt  ^vithout  the  consent  of  the  owner. 
A  subsequently  ratified  the  act  of  his  subordinate. 
HeJi,  (ii)  that  A,  by  the  expressions  used  in  the 
demi-official  letter,  rendered  himself  liable  as  prin- 
cipal :  and  .ii)  that  B,  as  the  agent  directly 
concerned  in  causing  the  burning  of  the  ship,  was 
liable  jointly  with  .4  to  the  owner  for  the  damace 
occasioned  thei-cbv.  Abdoola  bik  Sh-\ik  Ally  V. 
Stephexs  .  *       .  2  Ind.  Jur.  O.  S.  17 


— Liability  of   agents.     Upon   the    following   fact 
referred  ' '  Defendants  contracted  with  plaintiffs  as 
agents  of  the  captain  and  owners  of  a  certain  ship    i 
then  in  the  Madras    Roads.     The  plaintiSs  were    I 
aware  of  this  at  the  time  when  the  contract  was    I 
made.     The  captain  was  at  the  time  in  charge  of  his 
ship.     At  the  time  of  the  contract  nothing  was  said    i 
by  either  party  a?  to  the  person  or  person-  on  whose 
credit  the  contract  was  made, — all  that  occurred 
being  that  defendants  known  by  plaintiffs  to  be 
acting  as  agents  for  the  captain  and  owners  of  the 
ship,  agreed  with  plaintiffs  to  carry  certain  of  their 
goods  on  board  the  ship  to  Calcutta.     ITie  defend- 
ants did  not  at  the  time  of  the  contract  in  terms  say    \ 
that  they  contracted  only  as  agents.     The  plaint- 
iffs did  not  know  the  names  of  the  owners,  nor    ; 
the  captain  ;  nor  had  they  any  further  or  other 
knowledge  of  the  latte ;  than  that  which  his  desig- 
nation by  his  office  of  master  of  the  ship  conveyed. ' ' 
Held,  that,  in  the  absence  of  anything  more  than 
knowledge    that  the    defendants    were  acting    as 
agents  of  the  master  and  owners  of  a  ship  in  the 
Roads,  a  decision  declaring  the  agents  liable  was 
strictly  in  accordance  with  English  law.    Patee  t. 
GoBDOS  .         .         .         .7  Mad.  82 

16. Captain    and    oflffeers    of 

man-of-war — Damage  occa -ioned  bij  treatment  of 
stranded  s\ip  without  consent  of  owner.  A,  the 
captain  of  a  man-of-war.  gave  written  instructions 
to  B,  his  lieutenant,  concerning  a  certain  ship  which 
was  stranded.  The  official  instructions  contained 
the  following  passage  :  "'  Y'ou  will  Lq  all  emergen- 
cies act  as  your  discretion  and  judgment  direct." 
At  the  same  time,  A  sent  a  demi-official  letter  to  B, 
in  which,  after  several  directions  having  reference 
to  the  disposal  of  the  cargo,  he  added,  "After  get- 
ting all  you  can,  I  should  think  that  the  wreck  ought 


17. 


Fraud — Fra  'dulent    agreement 


between  ag-.nt  and  contractors  tor  itorl:  The  ex- 
King  of  Oudh  ordered  J/,  one  of  his  officers,  to  pro- 
cure the  erection  of  certain  buildings.  J/  made 
over  to  Y  (also  one  of  the  King's  officers)  the  con- 
tract for  a  portion  of  the  work  which  the  appellant 
undertook  to  execute.  'The  contract  for  the  work 
was  signed  by  the  appellant  alone,  and  it  provided 
(among  other  things)  that  F  was  to  be  allowed 
R20,(XK)  out  of  eveni'  Rl.W/XK)  paid  to  the  appel- 
lant. By  another  agreement  it  was  stipulated  that 
the  work  should  be  examined  and  checked  by  F  or 
his  agents.  The  appellant  was  dischargetl  before 
the  completion  of  the  w  ork,  and  he  sued  F,  M.  and 
the  ex-King  jointly.  Held,  that  F  did  not  render 
himself  personally  liable,  and  that  the  contract 
was  of  such  a  description  that  the  appellant  was 
not  entitled  to  a  decree  against  the  other  respon- 
dents in  respect  of  it,  as  both  F  and  the  appellant 
were  parties  to  a  fraud  on  the  ex-King.  Bhogobas 
CnrsDEB  Sex  v.  Badsa  Ally  Sha 

1  Ind.  Jur.  O.  S.  103 

Payment  of  deposit  as  ptir- 


18. 

chase-money  with  auctioneer — SuH  to  re- 
cover depa-<H.  The  plaintiff  purchased  immove- 
able property  at  an  auction  sale  and  deposited 
certain  amount  on  account  of  the  purchase-money 
with  the  auctioneer.  The  vendor  refused  to  convey 
the  property  to  the  plaintiff.  Held,  that  the  money 
having  been  deposited  with  the  auctioneer  as  a 
stakeholder  and  not  as  an  agent  merely,  and  being 
in  his  hands,  the  action  to  recover  it  lay  against  the 
auctioneer,  and  not  against  the  vendor.  Essaji 
Adamji  f.  Bhtmji  Pcrshotam    4  Bom.  O.  C.  125 


19. 


Contract  for  municipality — 


Repudiation  of  contract  by  municipcdity — Want  of 
authority.  Plaintiff  sued  one  J/ J/,  overseer  for  the 
mimicipal  office,  for  the  recovers  of  money  due  on  a 
contract  under  which  plaintiff  had  done  c-ertain 
work,  defendant  contracting  for  the  municipality, 
and  for  the  performance  of  w  ork  known  by  plaintiflf 
to  be  municipal  work.  The  municipality  having 
isnored  the  contract,  it  w  as  held  that  the  contract 
bein^  a  quasi -con'Txct,  defendant  could  not  be 
held  pei-sonally  liable  in  the  action.  MoDHOO- 
sooDTT^  Dey  f.  Mohexdbosath  Mookerji 

9  W.  R.  206 

20.  ■ Gratuitous      eigent — yegli- 


gence — Gro^ss    negligence.     A    gratuitous    agent    is 
liable  for  any  loss  sustained  by  his  principal  through 


(     9S51     ) 


DIGEST  OF  CASES. 


(     9852 


PRINCIPAL  AND  AGENT— couH. 

6.  LIABILITY  OF  AGENTS— cowfrf. 

the  gross  negligence  of  the  agent.  Wliat  is  gross 
negligence  is  a  question  on  the  facts  of  each  parti- 
cular case.  Agnew  v.  Indian  Carrying  Com- 
pany   2  Mad.  449 


21. 


Negligence  of  agent — Agent 


to  buy  indigo  seed — Exercae  of  judgment.  Agents 
buying  indigo  seed  in  a  rising  market,  under  an 
order  to  purchase  on  the  most  favourable  terms, 
cannot  experiment  by  sowing  a  sample  and  wait- 
ing before  they  purchase  to  see  whether  it  will 
germinate.  They  are  only  bound  to  act  to  the 
best  of  their  judgment,  and  to  use  proper  care  and 
skill  as  agents  in  purchasing  what  they  are  ordered 
to  purchase,  and  their  action  cannot  be  repudiated 
unless  they  are  shown  to  have  been  guilty  of 
neslisence.     Bktts   v.   Arbuthnot 

19  W.  E.  P.  C.  65 

Affirming  decision  of  Hich  Court  in   Arbcthnot 
V.  Betts    .         .         .        '.  6  B.  li.  E.  273 


22. 


Liability  of  firm 


for  acts  of  member  of  firm — Contract  Act,  «.  192. 
The  plaintiffs  and  defendants  carried  on  business 
in  the  same  place,  and  when  a  member  of  either  firm 
was  sent  to  Calcutta  to  make  purchases,  the  other 
firm  took  advantage  of  the  opportunity  to  get  the 
same  person  to  purchase  goods  on  their  behalf.  A 
member  of  the  defendant's  firm,  who  was  sent  to 
Calcutta,  through  his  own  negligence  lost  a  sum  of 
money  given  by  the  plaintiffs  to  the  defendants' 
firm  for  the  purchase  of  goods.  The  Xowev  Courts 
found  that  the  defendants  acted  as  agents.  Held, 
that  the  defendants'  firm,  and  not  only  the 
particular  member  of  the  firm  by  whose  negligence 
the  money  was  lost,  was  responsible.  Sekunder 
MoNDUL  \\  NocowRi  BiswAS    .    11  C.  li.  R.  547 


23. 


Liability       for 


loss  &ii4ained  by  company.  Held,  under  the  circum- 
stances, that  the  company  had  suffered  loss  by  the 
neglect  of  their  agent,  and  that  he  was  liable  to 
make  good  the  loss  sustained  in  consequence  of  his 
neglisence.  Crawley  v.  Maling       .      1  Agra  63 


24. 


Suit  by  principal   against 


agent  to  recover  money  received  and  not 
accounted  for — Termination  of  agency — Contract 
Act  (IX  of  1S72),  ss.  201,  21S.  Where  an  agent 
for  the  sale  of  goods  receives  the  price  thereof, 
the  agencv  does  not  terminate,  with  reference  to 
ss.  201  and  218  of  the  Contract  Act  (IX  of  1872), 
until  he  has  paid  the  price  to  the  principal ;  and  a 
suit  by  the  principal  to  recover  the  price  is 
within  time  if  brought  within  three  years  from 
the  date  of  a  demand  for  an  account  of  such 
price.  The  agency  does  not  terminate  immediately 
on  the  sale  of  the  goods.  It  does  not  terminate 
at  the  time  when  the  plaintiff  obtained  knowledge 
of  the  defendant's  breach  of  dutv.  Babu  Ram 
V.  Ram  Dayal  .         .     I.  L.  R.  12  All.  541 

Fink  v.  Buldeo  Dass  .  I.  L.  R.  26  Cale.  715 

25.  Illegal  cess — Khurcha — Liabi- 
lity of  agent  to  account  for   su?ns  realized,  not  legally 


PRINCIPAL  AND  AGENT— con'rf. 

6.  LIABILITY  OF  AGENTS— comcW. 

recoverable  by  principal — Bengal  Tenancy  Act,  s.  74. 
An  agent  is  liable  to  account  to  his  principal  for  the 
sums  realized  by  him  from  tenants,  although  the 
said  sums  are  not  legally  recoverable  by  the  land- 
lord, as  being  illegal  cesses.  Nobin  C'hunder  Boy 
Chowdry  v.  Gooroo  Gobind  Mojoomdar,  25  W.  B. 
S,  doubted.  Gobind  Soonder  Singh  v.  Chandi  Charan 
Bhattacharjee,  unreported,  followed.  Nagendrabala 
DASsir.  Guru  Doyal  Mukerji  (1903) 

I.  L.  R.  30  Calc.  1011 : 
s.c.  7  C.  W.  N.  535 

26.    Administrator's      Agent — 

Agent  appointed  by  administrator  not  liable  on  the 
contract  of  agency  to  the  person  entitled  to  the  estate. 
An  agent  appointed  by  the  administrator  of  an 
estate  as  such,  cannot  be  proceeded  against  on 
such  contract  of  agency  by  the  person  entitled  to 
the  estate,  and  it  makes  no  difference  that  the 
administrator  obtained  the  grant  as  the  attorney  of 
the  mother  and  guardian  of  the  person  entitled. 
Chidambaram  Chetti  v.  Pichappa  Chetti  (1907) 
I.  L.  R.  30  Mad.  243 


7.  COMMISSION  AGENTS. 

1.  Unauthorized      profits     of 

&^ent— Contract  Act  (IX  of  1872),  ss.  21'),  216— 
Evidence  Act  (I  of  1872),  s.  92 — Cordemporaneous 
oral  agreement — Account-sales.  The  plaintiffs,  a 
firm  of  merchants,  entered  into  an  agreement  (which 
was  reduced  to  writing)  with  the  defendants,  who 
were  dealers  in  coffee  and  other  produce,  to  the 
following  effect,  viz.,  that  all  consignments  of  pro- 
duce, which  the  defendants  might  make  to  Europe, 
should  be  made  through  the  plaintiffs'  firm  ;  that 
the  plaintiffs  should  receive  a  commission  of  1  per 
cent,  for  themselves  and  2h  per  cent,  for  their  auents 
at  the  port  of  consignment ;  that  the  plaintiffs 
should  make  certain  advances  to  the  defendants 
against  the  produce  ;  and  that  the  sums  advanced 
should  be  repaid  with  interest  ' '  at  such  rates  as 
may  be  fixed  at  the  various  dates  of  such  loans,  it 
being  agreed  that  such  interest  is  to  be  regulated  by 
the  then  prevailing  rate  at  the  office  of  the  Bank  of 
Madras  at  Tellicherrj-."  The  written  agreement 
was  silent  as  to  the  mode  of  sale,  rate  of  exchange, 
and  other  matters  connected  with  the  business  ; 
but  it  was  at  the  same  time  further  agreed  orally 
that  the" sales  of  the  defendants'  produce  were  to  be 
marie  under  the  directions  and  at  the  discretion  of 
the  plaintiffs.  Business  was  canied  on  on  the  foot- 
ing of  the  above  agreements  for  eighteen  months, 
during  which  period  the  plaintiffs  furnished  to  the 
defendants  copies  of  the  account-sales  for  the  con- 
signments made  through  them,  and  they  were  ac- 
cepted without  objection  by  the  defendants.  The 
business  resulted  in  the  defendants  becoming  in- 
debted to  the  plaintiffs  ;  and  about  nine  months 
after  the  date  of  the  above-mentioned  agreement 
the  defendants  executed  in  favour  of  the  plaintiffs  a 
mortgage  in  which  the  then  amount  of  their  in- 
debtedness was  recited.  The  defendants  became 
further  indebted  to  the  plaintiffs,  and  the  plaintiffs. 
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having  furnished  them  with  an  account  of  the 
transactions  between  them,  now  sued  to  recover 
the  balance  due.  The  defendants  admitted  the 
correctness  of  the  debit  side  of  the  account, 
but  denied  in  general  terms  that  of  the  credit 
?ide.  Evidence  was  given  by  the  plaintiffs  of 
the  receipt  of  the  account-sales  in  the  ordinary- 
course  of  business  and  of  the  delivery  of  copies 
to  the  defendants  from  time  to  time,  and  they 
were  filed  as  exhibits  without  further  proof.  It  ap- 
peared that  in  the  account  the  defendants  were 
charged  on  account  of  local  exchange  at  a  rate 
higher  than  that  actually'  paid  to  the  Bank,  with 
which  the  plaintiffs  had  made  a  special  arrangement 
without  reference  to  the  contract  with  the  defend- 
ants. It  also  appeared  that  the  plaintiffs,  under 
an  arrangement  made  with  their  agents  at  the  ports 
of  consignment,  had  received  from  them  about  1  per 
cent,  on  the  various  coiLsignments  by  way  of  return 
commission,  and  that  this  arrangement  had  not 
been  communicated  to  the  defendant;.  Held,  (i) 
that  the  account-sales  were  prima  facie  proof  of 
the  transactions  to  which  thej-  related  ;  (ii)  that 
evidence  of  the  contemporaneous  oral  agreement 
was  admissible  ;  (iii)  that  the  defendants  were  not 
entitled  to  the  benefit  of  the  special  arrangement 
between  the  plaintiffs  and  the  Bank ;  (iv)  that  the 
plaintiffs  were  liable  to  the  defendants  for  the 
amount  received  by  them  as  return  commission. 
Mayex  r.  Alston-        .  I.  L.  R.  16  Mad.  238 

2.  Principal  and  Factor — Con- 

.<ignmenl  for  sale — Advance  by  factor  on  consignment 
— Bight  of  factor  to  sdl  goods  con-signed  to  him 
for  sale  below  the  liynii  of  price  prescribed  by  con- 
signor. In  January  1SS9  an  agreement  was  made 
between  the  plaintiffs  and  the  defendant  which 
providetl  that  the  defendant  in  Bombay  was  to  act 
for  the  plaintiffs  ' "  in  influencing  consignments  of 
produce  ' '  to  the  care  of  the  plaintiffs  in  London. 
Such  produce  was  to  be  sold  bj-  the  plaintiffs 
in  London  for  a  certain  commission  and  broker- 
age. One  of  the  terms  of  the  agreement  was 
that  the  business  in  England  was  to  be  worked 
entirely  in  the  defendant's  name,  and  the  defend- 
ant was  to  "  undertake  to  guarantee  the  plaint- 
iffs free  of  all  loss  in  connection  with  the  said 
consignments  and  to  guarantee  the  payment  of 
redrafts,  etc.  "'  On  the  25th  January  IS89  the 
defendant  consigned  435  packages  of  cloves  to 
the  plaintiffs,  in  London  and  drew  against 
the  consignment  a  draft  for  £2,100  on  the 
plaintiffs.  In  his  consignment  letter  the  defend- 
ant stated  that  the  con>'gnment  was  from  his 
constituent  C  iv,  but  that,"as  R30,000  had  been 
advanced  to  him,  the  consignmnt  was  shipped 
in  the  defendant's  name.  The  letter  continu- 
ed :  "  The  cost  is  Qhl.  per  pound,  but  he  ex- 
pects more,  and  not  to  be  sold  under  the 
above  rate."  The  sum  drawn  against  the  cloves 
(£2,100)  was  £400  in  excess  of  their  value,  and  on 
receipt  of  the  consignment  letter  on  the  11th  Feb- 
ruaj  y  1889,  the  plaintiffs  at  once  telegraphed  to 
the  defendant  to  remit  bv  cable  £400  against  over- 
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draft  against  cloves.  On  the  next  day  the  defend- 
ant replietl  by  telegraph  :  "I  will  remit  you 
by  outgoing  mail."  The  plaintiffs  accepted  and 
paid  the  draft  for  £2,100  drawn  against  the  cloves. 
The  price  of  cloves  in  the  London  market  fell  rapid- 
ly. The  defendant  from  time  to  time  lowered  the 
limit  of  jjrice,  but  not  to  such  an  extent  as  to  allow 
of  a  sale  being  effected.  The  lowest  b'mit  named  by 
him  was  fxf.  per  jwund  on  the  31st  October  1889. 
In  December  1889  the  market  price  was  only  5d. 
per  pound,  and  the  deficit  owing  to  the  plaintiffs 
was  £1,300.  The  plaintiffs  presented  bills  to 
the  defendant  for  this  balance,  but  they  were  re- 
fused. On  the  5th  February-  1890,  after  due  notice 
to  the  defendant,  the  435  bales  of  cloves  were  sold, 
20  of  them  at  4eld.  per  pound  and  415  at  4f<f.  The 
balance  due  to  the  plaintiffs  in  respect  of  this  con- 
signment after  allowing  for  the  proceeds  of  sale  was 
£1,432-15-0.  This  sum  was  part  of  the  amount  for 
which  the  present  suit  was  brousrht.  The  defend- 
ant contended  that  the  plaintiffs  were  not  justified 
in  selling  the  cloves  below  the  price  limited,  viz.,  6d. 
per  pound,  and  claimed  to  be  credited  vrith  £329-1-8, 
which  was  the  difference  between  the  amount  ac- 
tually realized  by  the  sale  and  the  amount  which 
would  have  been  obtained  if  the  cloves  had  been 
sold  at  the  prescribed  price.  Held,  by  Faer.\N',  •/., 
and  by  the  Court  of  appeal  on  the  evidence,  (i)  that 
the  plaintiffs  had  accepted  the  consignement  and 
had  advanced  money  against  it  on  condition  of 
being  kept  in  funds  in  case  a  celicit  should  arise 
owing  to  a  falling  market,  and  that  the  defendant 
acquiesced  in  that  condition  ;  (ii)  that  the  plaintiffs 
had  throughout  claimed  the  right  to  sell  if 
the  condition  \\  as  not  observed,  and  that  the 
defendant  inferentially  admitted  the  right  claim- 
ed by  the  plaintiffs.  The  conclusion  to  be  dra\vn 
was  that  the  business  was  conducte<.l  on  that 
basis,  and  that,  vvhen  the  conflition  was  broken, 
the  plaintiffs'  right  to  sell  arose  according  to 
the  course  of  business,  notwithstanding  the 
limit  of  price  imposed  by  the  defendant.  Per 
Saegext,  C.J. — The  result  of  the  authorities  is 
to  show  that  where  a  factor  for  sale,  who  has  made 
advances,  claims  the  right  to  sell,  invito  domino, 
the  question  is  whether  there  was  an  agreement 
between  the  parties,  either  express  or  to  be  in- 
ferred, from  the  general  course  of  business  or  from 
the  circumstances  attending  to  particular  consign- 
ment, that  the  factor  should  imder  any  and  what 
circumstances  have  the  power  to  sell  against  the 
wish  of  the  o\\-ner  of  the  goods.  The  onus  of  prov- 
ing such  agreement  lies  on  the  factor  who  has  made 
the  advances.  Per  Farrax,  ../. — On  the  whole, 
the  authorities  warrant  the  inference  that  where 
goods  are  consigned  to  a  foreign  merchant  as  secu- 
rity for  an  advance,  albeit  he  may  be  a  factor  en- 
trusted with  the  sale  of  goods  tn  commissicn,  and 
where  by  reason  of  the  fall  in  the  market  or  other 
causes  his  security  is  declining  in  value,  and  becom- 
ing insufficient,  such  foreign  merchant  is  invested 
with  a  power  of  sale  over  the  goods  after  due  notice 
to  his  principal,  although  the  latter  may  place  a 


\ 


V 


(     9855     ) 


DIGEST  OF  CASES. 


9856     ) 


PRINCIPAL  AND  AaBlHT—contd. 
1.  COMMISSION  AGENTS— cojifd. 

limit  on  their  sale,  and  desire  to  hold  them  on,  if  the 
principal  do  not  put  his  factor  in  funds  to  make  up 
the  deficit  so  caused.  Jaffeebhoy  Ludhabhoy 
Chattoo  v.  Chaelesworth 

I.  L.  R.  17  Mad.  520 

3, Agency     to    sell,    coupled 

with  interest — Contract  Act,  s.  202 — Discre- 
tion ns  to  'price  left  with  agent — Power  of  principal 
to  impose  limits  Ui  to  price.  The  defendant  con- 
signed goods  to  a  firm  in  London  for  sale,  and  in 
respect  of  each  consignment  he  received  an  ad- 
vance from  the  plaintiff,  who  \vas  the  agent  of  the 
London  firm,  and  signed  a  consignment  note,  which 
contained  the  following  passage  :  "I  hereby 
authorize  you  to  sell  the  above  goods  at  the  best 
pi'ice  obtainable  Mithout  reference  to  me,  and 
I  give  you  full  discretion  and  power  to  act 
on  my  behalf  to  the  best  of  your  judgment 
in  regard  to  such  sale  and  in  all  matters  con- 
nected with  the  management  of  this  consign- 
ment. Should  there  be  any  shoit  fall  after 
realization  of  the  above  consignment,  I  hereby 
authorize  you  to  draw  on  me  for  the  amount, 
and  I  engage  to  honour  such  draft  and  to  pay  it  on 
presentation. ' '  The  plaintii?  guaranteed  the  pay- 
ment of  the  redrafts  to  the  London  firm,  on  ^^•hose 
account  he  made  the  advances  to  the  defendant. 
Short  falls  having  occurred  on  certain  consignments 
and  the  London  redrafts  having  been  dishonoured, 
the  plaintiff  paid  them,  and  now  sued  to  recover  the 
amount  from  the  defendant.  It  appeared  that 
consignments  had  been  sold  at  prices  less  than  cer- 
tain limits  which  had  been  fixed  by  the  defendant 
subsequent  to  the  receipt  of  the  advances  and  the 
signature  of  the  consignment  notes.  Held,  that  the 
defendant  had  no  risht  (regard  being  had  to  the 
terms  of  the  consignment  note  and  the  course  of 
dealing  between  the  parties)  so  to  impose  limits  of 
price,  and  that  the  plaintiff  was  entitled  to  recover. 

KO.NTDAYYA  CHETTI  V.  NARASIMHULr  ChETTI 

I.  L.  R.  20  Mad.  97 

4.  Sale     or    lease      of      house 

through  agent — What  entitles  ayent  to  commis- 
sion— Expras  stipulation — Direct  intervention — 
Contract  Act  (IX  of  1S72),  s.  20-'— Period  of  time  for 
revocation  or  renunciation  of  authoritij — Quantum 
meruit.  In  the  absence  of  any  special  stipulation, 
an  agent,  in  order  to  found  a  claim  for  his  bonus  or 
commission  in  selling  or  letting  a  house,  must  show 
that  such  sale  or  lease  A\as  the  direct  result  of  his 
intervention  and  A\as  obtained  by  means  of  his 
agency  or  some  sub-agent  of  his  ;  it  is  not  sufficient 
for  him  to  show  that  such  lease  or  sale  was  obtained 
indirectly  as  a  remote  and  casual  consequence  of 
his  efforts.  Autrolus  v.  Wiclcens,  4  F.  rf?  F.  291  ; 
Curtis  V.  Nixon,  24  Law  Times  70ii ;  Toulmin  v. 
Millar,  5S  Low  Times  96,  followed.  Under  s.  205 
of  the  Indian  Contract  Act,  in  the  absence  of  any 
express  contract,  the  peiiod  of  time,  Avhich  is  to  be  I 
implied,  depends  on  the  particular  circumstances  ! 
of   each  case.     Simpson  v.  Lamb,  17  C.   B.   (J03 ;    \ 
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Hamlyn  &  Co.  v.  Wood  di  Co.,  [1S91  ]  2  Q.  B.  488, 
followed.      JoRDON  V.  Ram  Chandra  Gupta  (1004) 

8  C.  W.  N.  831 
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I    adat  system— Sale     and     purchase  hy  the  agent 
on    his    own    account— Wagering   contracts— Usage 
of    trade— Tender    of      evidence     as    to      delivery 
at  other  vaidas — Relevancu  of  /-vch  evidence.     The 
defendant,  a  resident  of  the  North-West  Provinces, 
from  time  to  time  sent  orders  to  the  plaintiffs  in 
Bombay  to  sell  and  purchase  cotton  on  his  account. 
The  plaintiffs  carried  out  the  defendant's  orders  as 
they  A'  ere  received.     Up  to  the  due  date  they  had 
purchased   on  behalf   of  the   defendant  400  "'bales 
more  than  they  had  sold.     It  appeared   that  by 
reason  of  other   contracts   entered   into   with   the 
merchants  from  whom  they  had  purchased  on  be- 
half of  the  defendant  the  plaintiffs  had  '  cancelled  ' 
all   these   purchases   before   the   due    date.      The 
defendant  neither  sent  money  to  pay  for  the  cotton 
nor  did  he  direct  the  plaintiffs  to  sell  on  his  behalf. 
The  plaintiffs  sued  the  defendant  describing  them- 
selves as  commission    agents  for  their  commission 
and  for  the  loss  on  400" bales    sold  on  defendant's 
account.     The  plaintiffs  were  unable  to  show  that 
they    had   paid    any  damages   on    account  of  the 
defendant,  for  failure  to  take  delivery,  to  any  of 
the  merchants  from  whom  they  had  purchased    on 
defendant 's  account.     The  suit  was  dismissed  in  the 
lower  Court  on  the  ground  that  the  contracts  were 
\\agering  contracts.     In  appeal  the  plaintiffs  con- 
tended that  they  were  entitled    as  bet\\een  them- 
selves and  the  defendant  to  treat  themselves  as  the 
principals,  on  the  ground  that  the  business  was  con- 
ducted on  the  palchi  adat  system,  imder  which  no 
privity  was  established  between  the  defendant  and 
the  merchants  to  A\hom  or  from  whom  cotton  was 
sokl  or  bought  on  his  account.     Held,  that,  if  the 
plaintiffs  were,  as  their  plaint  stated,  commission 
agents,  and  they  were  employed  by  the  defendant 
as  his  connnission  agents,    and  as  such,  under  in- 
structions and  on  account  of  the  defendant,  entered 
into  these  purchases,  they  had  no  cause  of  action. 
Held,  further,  that  the  usage  termed  the  palchi  adat 
system  involved  a  material  departure  from  the  or- 
dinary relations  between  a  principal  and  his  agent 
of  which  there  was  no  suggestion  in  the    pleadings 
or  issues,  nor  was  there  any  evidence  to  prove  it. 
The  plaintiffs  must  therefore  be  held  to    the    case 
they  had  made.     During  the  course  of  the  hearing 
in  the  lo\\er  Court  it  appeared  that  at  the  vaida,  for 
which  contracts  in  question  had   been  made,  the 
plaintiffs    had  neither  given  nor  taken  delivery  of 
any  cotton.     They  tenclerod  evidence  to  show  that 
at  other  vaida •i  they  had  given  or  taken  delivery  of 
cotton  and  other  goods.     The  learned  Judge  rejec- 
ted the  evidence  as  irrelevant  to  the  issue  whether 
the  contracts  were   wagering   contract?.     He'd,   on 
appeal,  that  the  evidence  tendered  was  relevant  and 
should  have  been  admitted.     Chandulal  Suklal 
V.  SiDHRUTHRAi  (1905)     .    I.  L.  R.  29  Bom.  291 
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1.  — '- Xiimitation — Suit  for  account — 

Limitation  Act  {XV  of  1S77),  Sch.  II,  Art.i.  89  and 
120.  A  suit  by  a  principal  against  his  agent  for  an 
account  and  also  for  recovery  of  money  from  him 
that  may  be  found  due,  is  a  suit  for  moveable  pro- 
perty received  by  the  agent  on  behalf  of  the  princi- 
pal and  not  accounted  for,  and  is  governed  by  Art. 
89,  Sch.  II  of  the  Limitation  Act  {XV  of  IS77). 
Jogendra  Xath  Roy  v.  Del  Sath  Chatierjee,  S  C.  W. 
iV.  113,  followed.  "  Shib  CnrxDRA  Roy  v.  Chaxdka 
Narais  Mckerjee  (1905)  .  I.  L.  B.  32  Cale.  719 


2. 


Account,  suit  for 


— Limitation — Charge  upon  immoveable  property — 
Contract  under  registered  document — Limitation  Act 
{XV  of  1S77),  Sch.  II,  Art.<:.  89,  116,  13-2.  Where 
the  suit  is  not  merely  one  for  account,  but  one  to 
enforce  in  the  plaintiff's  favour  the  charge  created 
to  secure  the  moneys,  which  might  be  found  due 
from  the  agent  to  his  principal  on  his  accounts,  the 
case  falls  within  Article  132  of  the  Second  Schedule 
of  the  Limitation  Act.  To  ascertain  which  Article 
of  the  Second  Schedule  of  the  Limitation  Act  ap- 
plies, it  is  important  to  see  what  is  the  relief  which 
the  plaintiff  claims.  Asghar  Ali  Khan  v.  Khurshed 
Ali  Khan,  I.  L.  R.  24  All.  27,  L.  R.  28  I  A.  221  ; 
Joqendra  Xath  Roy  v.  Deb  Xath  Chatierjee,  S  C.  W. 
X.  113  ;  Madhub  Chunder  Chuckerb'  rti  v.  Debeiulra 
Xath  Dey,  1  C.  L.  J.  147,  Shib  Ch.ar^ra  Roy  v. 
Chandra  Xarain  Mukeriee,  I.  L.  R.  32  Calc.  719,  Mati 
Lai  Bose  v.  Amin  Chand  Chattopadhay,  1  C.  L.  J. 
211,  distinguished.  Hafezuddin  Maxdal  r.  Jadu 
Nath  SahI  a908)  .  ILK.  35  Calc.  298 
s.c.  12  C.  W.  N".  820 

Pleader  and  Client — Agency — 


Relation  between  co-mortgagors  one  of  ichom  a  pleader, 
if  fiduciary — Accountability — Settled  accounts — Suit 
to  falsify — Sjjecific  averment  of  errors  necessary — 
Changing  suit  for  accounts  into  suit  to  falsify  settled 
accounts — Procedure  in  account  suits — Account. 
A  person  does  not  become  the  aaent  of  another 
merely  because  he  gives  him  advice  in  matters 
of  business.  The  essence  of  the  matter  is  that 
the  principal  authorises  the  agent  to  represent  or 
act  for  the  princijjal  in  bringing  him  or  aid  in 
bringing  him  in  contractual  relation  with  a  third 
person,  that  is  to  say,  there  must  be  a  recognition  of 
the  derivative  authority  of  the  agent.  A  solicitor 
who  has  been  employed  as  such  in  a  transaction  for 
investment  of  money  may  be  liable  for  negligence 
in  lending  money  on  insufficient  security.  But  the 
liability  varies  with  the  extent  of  the  part  he  is 
employed  to  take  in  the  transaction.  Dooby  v. 
Watscm,  39  Ch.  D.  179,  referred  to.  Plaintiff  jointly 
with  one  R,  a  pleader,  advanced  money  on  what 
turned  out  to  be  insufficient  security.  It  was, 
however,  found  that  the  plaintiff  knew  and  ap- 
proved of  the  security  at  the  date  of  investment. 
Held,  that  the  plaintiff  could  not  call  upon  R  to 
recoup  him  any  loss  he  sustained  by  reason  of  the 
insufficiency  of  the  security,  even  though  he  might 
have  obtained  the  advice  of  R  as  pleader  on  enter- 
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ing  into  the  transaction.     Mohesh  Chaxdra  Bosc 
r.  Radha  Kishore  Bhattacharjee  (1908) 

12  C.  W.  N.  28 

PRINCIPAL  AND  SURETY. 

Col. 

1.  LiABtLiTY  OF  Prixcipal   .  .  .   9858 

2.  Rights  axd  Liabilities  of  .Surety   .   9859 
.3.  Discharge  of  Scrf.ty      .         .         .   986G 

See  AcTioxABLE  Claim. 

L  L.  R.  30  Mad.  235 

See   ExECUTiox   of  Decree — Mode      of 

ExECUTiox — Prixcifal    axd    Surety. 

I.  L.  R.  4  Calc.  331 

I,  L.  R.  19  Bom.  578 

See  HiXDT  Law — Coxtka(T— Prixcifal 
AXD  Surety         .         .      4  Mad.  190 
See  Surety. 

liability  of — 


See  Surety  Boxd  I.  L.  R.  36  Calc.  562 

1.  LIABILITY  OF   PRINCIPAL. 

1.   Joint  and  several  liability — 

Decrees  against  both  petrties.  Wheve  t\\i>  parties 
are  jointly  and  severally  liable  under  the  terms  of  a 
bond,  the  principal  may  be  sued  for  the  amount  due 
with  interest,  notwithstanding  that  a  decree  has 
been  obtained  for  the  same  sum  against  the  other 
party.  Mahomed  Roheemooddeex  v.  Ixdoob 
Chuxder  Jowhueee  .         .      12  W.  R.  192 

2. Remedy  between  principal 

and  surety — Deficit  in  CoUeciorate  treasury — At- 
tachment  of  property  by  Collector.  When  on  the 
discovery  of  a  deficit  in  the  deposit  accounts  of 
certain  zamindars  a  Collector  attaches  the  property 
of  the  sureties  for  the  Collectorate  treasurer,  the 
remedy  open  to  the  sureties  is  against  the  treasurer 
only.  Sadut  Ali  Khax  r.  Maxikarxika  Chow- 
dhraix.  Nuxd  Mohux  Chowdhey  I.  Maxi- 
KARXiKA  Chowdhraix     .         .    "W.  R.  1864.  119 


Right 


i.rety 


\cho  has  paid  the  debt  to  recover  from  principal. 
Apphiug  the  law  of  England  and  Scotland  and  the 
general  law  of  Europe  to  this  country,  it  was  held 
that,  when  a  surety  has  [jaid  off  the  debt  of  his  prin- 
cipal, not  only  are  all  the  collateral  securities  trans- 
ferred to  the  surety,  but  by  what  is  called  subroga- 
tion, the  right  is  also  transferred  to  him  to  stand 
in  the  place  of  the  original  creditor,  and  to  use 
against  the  principal  debtor  every  remedy  which  the 
principal  creditor  himself  could  have  used.  Accord- 
ingly, the  surety  is  not  debarred  from  proceeding 
against  the  original  debtor  upon  the  instrument  it- 
self which  created  the  debt,  by  reason  of  the  debt 
having  been  paid  by  himself.  Heeea  Lau. 
Samaxt  v.  Oozeer  Axi"     .         .       21  W.  R.  34T 
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2.    RIGHTS  AND   LIABILITIES  OF  SURETY. 

1.  Extent    of  liability — Volmy 

tary  payments  by  principal.  The  liability  of  a 
surety  will  not  extend  beyond  the  precise  limits  of 
his  undertaking  ;  he  is  not  liable  for  any  sum  volun- 
tarily paid  by  his  principal  to  a  third  party  for  any 
purpose  of  his  own.  Khettar  Nath  Seal  v.  Shib 
Nath  Chatter jee  .         .     "W.  R.  1864,  284 

Specific         con- 


tract— Liability  of  s)ir^:ty — Costs  of  suing  principal. 
Held,  that  a  surety's  liability  must  be  measured  by 
the  contract ;  and  where  the  contract  is  specific, 
and  not  in  general  and  in  definite  terms,  the  surety 
cannot  be  held  liable  for  costs  and  interest  incurred 
in  suing  the  principal  debtor.  Dabee  Churn  v. 
Jaxkee  Pershad        ...         3  Agra  141 

Liability  on    bond — Running 


account — Appropriation  of  payments — Joint  bond 
— Notice  to  surety  of  default.  A  principal  and  two 
sureties  executed  in  favour  of  a  bank  a  joint  bond 
to  secure  the  payment  of  sum  placed  to  the  cash 
credit  loan  account  of  the  principal,  together  with 
interest,  and  the  premia  on  a  policy  of  life  assurance 
within  one  year  from  the  date  of  the  bond.  At  the 
end  of  the  year  a  considerable  sum  remained  un- 
paid, but  the  x^rincipal  continued  dealing  with  the 
bank,  and  the  account  was  continued  for  three 
years  after  the  date  of  the  bond  as  a  running  ac- 
count, during  which  time  divers  suras  were  paid  in 
by  the  principal,  more  than  sufficient  to  discharge 
the  amount  diie  at  the  end  of  the  first  year  from  the 
date  of  the  bond,  and  divers  sums  were  in  like  man- 
ner drawn  out.  In  a  suit  brought  by  the  ])ank 
against  the  sureties  to  recover  the  amount  due  at 
the  end  of  the  first  year,  it  was  held  that,  inasmuch 
as  the  whole  account  from  the  date  of  the  bond  to 
the  end  of  the  principal's  dealing  with  the  bank 
had  been  treated  as  a  running  account,  all  payment 
made  by  the  principal  to  the  bank  were  to  be  appro- 
priated to  the  earliest  items  in  the  account ;  and 
inasmuch  as  all  the  moneys  due  on  the  bond  at 
the  end  of  the  first  year  were  thereby  satisfied,  no 
amount  remained  due  on  the  bond.  Semble  : 
That  for  the  purpose  of  giving  persons  Mho  appear 
on  the  face  of  an  instrument  to  have  executed  it 
as  principals  the  equitable  rights  of  sureties,  they 
may  show  by  evidence  dehors  the  instrument  that 
they  executed  only  as  sureties.  Semble  :  That  a 
surety  is  not  entitled  to  notice  of  default  made  by 
the  principal.  Semble  :  That  there  being  no 
express  stipulation  to  the  contrary,  the  fact  that 
the  principal  was  allowed  a  greater  credit  than 
that  secured  would  not  have  discharged  the  sure- 
ties.    KooNDAX  Lall  f.  Jahans        .     1  Agra  17 

4.  Sale  of   mortgaged 

property  in  execution  of  money-decree  obtained  by 
first  mortgagee — Effect  on  second  mortgagee's  rights 
— Purchase  by  one  of  several  joint  mortgagees  of 
mortgaged  property — Limitation — Suit  for  sale  of 
mortgaged  property.  In  January  186G  B  obtained 
a  simple  'money-decree  only  in  a  suit  for  enforce- 
ment of  lien  created  by  a  bond  executed  by  the  wife 
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of  Z,  and,  at  a  sale  in  execution  of  such  decree,  a 
10-biswas  share  hypothecated  in  the  bond  was 
sold  and  purchased  by  Z  in  November  1872.  On 
the  3rd  May  1872,  two  bonds  were  executed  in 
favour  of  B  and  H  jointly,  the  first  by  Z  and  I 
jointly  hypothecating  6^-  out  of  the  above-men- 
tioned 10  biswas  and  the  second  by  iS',  in  which 
the  obligor  promised  to  pay  the  obligees  the 
amount  of  the  bond  given  by  Z  and  /  in  the 
event  of  such  amount  not  being  paid  by  them, 
and  mortgaged  certain  property  as  security 
for  such  payment  by  him.  In  December  1872  Z 
gave  another  bond  to  B  hypothecating  the  same  10 
biswas,  and  in  execution  of  a  decree  obtained  by  B 
upon  this  bond  the  10  biswas  were  sold  and  pur- 
chased by  B  himself  in  1877.  and  in  1883  were  sold 
by  hira  to  D.  Subsequently,  B  aiid  H  brought  a 
suit  against  Z  and  /,  the  joint  obligors,  under  the 
bond  of  the  3rd  May  1872,  the  heirs  of  their  surety 
S,  a  purchaser  from  those  heirs  of  the  property 
mortgaged  in  the  security-bond,  and  D,  in  which 
they  claimed  to  recover  the  money  due  on  the  bond 
by  sale  of  the  property  mortgaged  therein,  and  also 
by  the  sale  of  the  property  mortgaged  in  S  's  security 
bond.  Held,  that,  inasmuch  as  the  bond  exe- 
cuted by  S  was  only  a  guarantee  for  the  personal 
obligation  created  by  the  joint  bond  of  Z  and  /,  and 
a  cause  of  action  could  only  accrue  as  against  him 
in  respect  of  the  personal  default  of  the  joint  obli- 
gors to  pay  the  bond-money,  and  such  default  oc  - 
curred  beyond  the  period  of  limitation  within  which 
a  suit  to  enforce  the  personal  obligation  to  pay  the 
money  could  have  been  maintained,  it  followed 
that,  had  there  been  a  claim  in  the  plaint  to  obtain 
a  decree  personally  against  the  joint  obligors,  the 
plea  of  limitation  by  which  such  a  claim  could  have 
been  defeated  would  have  been  equally  efficacious 
as  regards  the  heirs  of  S  ;  but  no  such  claim  had 
been  made,  and  the  obligation  of  surety  under  his 
bond  of  the  3rd  May  1872  being  confined  to  the 
personal  default  of  S,  his  heirs  had  been  wrongly 
imported  into  the  present  litigation,  which  alone 
sought  to  enforce  the  hypothecation  of  the  joint 
bond  against  the  hypothecated  property.  Bhup 
Singh  v.  Zain-ul-Abdin   .     I.  L.  R.  9  AIL  205 

5.    Contract    Act,    s. 

187,  illus.  (c) — Surety-bond — Want  of  consideration. 
Where  iV  advanced  money  to  X  on  a,  bond  hypothe  - 
eating  K  's  property  and  mentioning  M  as  surety  for 
any  balane  that  might  remain  due  after  realization 
of  K'a  property,  21  being  no  party  to  iT's  bond,  but 
having  signed  a  separate  surety-bond  two  days 
subsequent  to  the  advance  of  the  money  : — Held, 
that  the  subsequent  surety-bond  was  void  for  "want 
of  consideration  rmder  s.  127  of  the  Contract  Act 
(IX  of  1872).  Per  Stuart,  C.J.— The  legal  posi- 
tion of  the  surety  considered  and  determined. 
Nanak  Ram  v.  Mehin  Lal    I.  L.  R.  1  All.  487 


6. 


Bond  for  faithful  discharge 


of  duty  of  overseer — Carelessness  of  principal . 
By  a  bond  given    for  the  faithful  discharge  of  the 
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office  of  overseer  to  a  ferry  fund  committee,  the 
surety  became  hound  ' '  to  make  good  any  funds 
entrusted  to  the  overseer  which  may  be  misused.' 
Held,  that,  under  these  words,  the  surety  wa?  hable 
for  a  loss  of  funds  arising  from  the  mere  carelessness 
or  indiscretion  of  the  principal,  independently  of 
any  dishonesty,  as  by  his  lending  the  money  to 
contractors.  Secretaky  of  the  Ferry  FrxD 
Committee  i:  ^YARD    .    Marsh.  89  :  1  Hay  155 

7   Bond    for    performance    of 

duties  of  ofaee—C/er/:  of  Small  Cmi-ie  Court- 
Subordinate  Jtidqe,  poiccrs  of.  The  defendant  and 
J  W  C,  clerk  of  the  Small  Cause  Court  at  Allahabad, 
entered  into  a  bond  to  the  Judge  of  the  Small 
Cause  Court,  as  well  as  to  his  successors  in  office,  in  a 
certain  sum  as  security  for  the  true  and  faithful 
performance  by  J  W  C,'oi  his  duties  as  clerk  of  the 
said  Court,  and  for  his  well  and  truly  accounting  for 
all  moneys  entrusted  to  his  keeping  as  such  clerk  of 
the  Court.  Held,  in  a  suit  against  the  defendant  as 
surety,  that  he  was  liable  for  misappropriation  by 
J  W  C  of  moneys  arising  from  sales  of  moveable 
property  held  in  execution  of  decrees  passed  by  the 
Judee  of  the  Small  Cause  Court  in  the  exercise  of  his 
powers  as  Subordinate  Judge,  and  that,  had  the 
Small  Cause  Court'  Judge  not  been  invested  at  the 
time  of  the  execution  of  the  bond  with  the  powers 
of  a  Subordinate  Judge,  the  defendant's  liability  in 
respect  of  such  moneys  would  not  have  been  there- 
by affected.     Crosthwaite  v.  Hamiltox 

I.  li.  R.  1  Ail.  87 

8.  Creditor    and  suretj— Right 

of  surety  to  benefit  of  securities  held  by  creditor — 
Surety  for  a  part  of  debt  due  by  principil  debtor  to 
creditor^—Payinent  by  surety  of  that  part — Right  of 
surety  to  benefit  of  securities  does  not  arise  until 
whole  of  debt  paid  off — Contract  Act  (IX  of  1S72), 
3.  141.  In  August  1889,  one  K  was  indebted  to 
the  Bank  of  Bengal  (the  defendants)  in  the  sum  of 
R3, 15,000.  The  Bank  pressed  for  security  or  pay- 
ment, and  on  the  5th  September  1889  K  executed 
in  favour  of  the  Bank,  two  mortgages  of  certain  im- 
moveable properties,  the  value  of  which  was  esti- 
mated to  be  R  1,35.000.  The  mortgages,  though 
stamped  to  secure  this  amount  only,  were  drawn  to 
cover  the  whole  liability  of  K  to  the  Bank,  and 
recited  that  ho  had  become  largely  indebted  to  the 
Bank  on  certain  bills,  etc.,  and  had  agreed  to  give 
security  in  respect  of  such  indebtedness  as  was 
thereafter  expressed,  and  they  contained  cove- 
nants by  K  to  pay  to  the  Bank  all  sums  of  money 
th^n  due,  or  thereafter  to  become  due,  by  him  in 
respect  of  such  bills,  etc.  Besides  the  said  two 
mortgages,  the  Bank  obtained  other  securities  for  a 
further  sum  of  Hoo.OQO,  making  the  total  sum  se- 
cured R  1,90,000,  and  leaving  a  balance  of  R  1,25.000 
unsecured.  Under  these  circumstances,  the  Bank 
refused  to  renew  certain  bills  of  K's  which  fell  due 
on  the  9th  September  1889,  unless  further  security 
were  given,  and  accordingly  the  plaintiff  became 
surety  for  K  for  the  sum  of  R  1,25,000.     This  sum 
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he  was  subsequently  obliged  to  pay,  and  he  then 
brought  this  suit  claiming  to  share  in  the  proceeds 
of  the  mortsages  held  as  security  by  the  Bank.  He 
contended  that  these  mortgages  were  given  as  secu- 
rity for  the  whole  debt  (viz',  R3,15,000)  ;  that  of 
this  debt  he  as  surety  had  paid  a  part,  r/:..R  1,25,000 
to  the  Bank  ;  and  that  he  was  therefore  to  that 
extent  entitled  to  stand  in  the  place  of  the  Bank 
and  to  receive  a  share  of  the  proceeds  of  the  said 
securities  proportioned  to  the  sum  which  he  had 
paid.  Held,  that  the  plaintiff  was  not  entitled  to 
the  benefit  of  the  securities  held  by  the  Bank  until 
the  whole  of  the  debt  due  to  the  Bank  by  K  was 
paid.  A  siirety,  who  ho?  paid  the  debt  which  be  has 
guaranteed,  has  a  risrht  to  the  securities  held  by  the 
creditor,  because  as  between  the  principal  debtor  and 
surety  the  principal  is  under  an  obligation  to  indem- 
nify the  surety.  The  equity  between  the  creditor 
and  the  surety  is  that  the  creditor  shall  not  do  any- 
thin2  to  deprive  the  surety  of  that  right.  But  the 
creditor's  right  to  hold  his  securities  untU  his  whole 
debt  is  paid  is  paramount  to  the  surety's  claim  upon 
such  securities,  which  only  arises  when  the  creditor's 
claim    against    such    securities   has    been    satisfied. 

GOVERDHAXDAS    GOKULDAS    TeJPAL    V.      BaXS       OF 

Bexgal     .         .         .         .  I.  Ii.  R.  15  Bom.  48 


9. 


—  Stipulation    with   bank    to 


be  considered  as  sureties  only  as  respected 
the  principal  debtor,  not  principal  debtors 
as  between  themselves  and  bank.  The 
appellants,  in  becoming  sureties  to  the  respondent 
Bank,  covenanted  that,  though  as  respects  the  prin- 
cipal debtor  they  should  be  considered  as  sureties 
only,  yet  as  regards  the  Bank  they  should  ' "  be  con- 
sidered as  principal  debtors,"  so  as  not  to  be  exoner- 
ated from  liability  by  any  dealings  between  the 
Bank  and  the  principal  debtor,  which  would  other- 
wise have  that  effect.  Held,  that  the  appellants 
became  liable  as  principals  to  the  Bank  immediately 
on  the  default  of  the  principal  debtor,  and  were  not 
discharged  by  reason  of  time  having  been  given  to 
him.  The  effect  of  the  deed  being  plain,  neither 
appellant  could  escape  liability  except  by  proof  of 
misrepresentation  or  undue  influence.  Hodges  v. 
Deijii  axd  Loxdox  Baxk    .  Ii.  R.  27  I.  A.  168 


10. 


Laches     of   creditor — What 


amounts  to  laches — Discharge  of  surety.  Plaintiff 
advanced  money  to  K  to  enable  him  to  complete 
a  Government  contract  and  repayment  was  secured 
by  an  assignment  of  the  expected  profits.  The 
official  to  whom  the  arrangement  was  notified  de- 
clined to  recognize  it,  and  this  was  known  to  all 
parties.  K  made  default  in  payment  and  the  plaint- 
iff, who  had  taken  no  further  steps  in  applying  to 
the  Government  for  payment  of  profits  according  to 
the  arrangement  between  himself  and  K,  found  that 
K  had  been  drawing  the  profits.  In  a  suit  against 
the  surety,  who  claimeil  to  be  exempt  from  liability 
at  least  to  the  extent  of  the  profits  which  the  plaint- 
iff might  by  due  diligence  have  received  : — Held^ 
that  the  plaintiff  had  not  neglected  any  imperative 
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clutj'  incumbent  on  him  as  a  creditor,  and  that  his 
conduct  did  not  amount  to  laches  so  as  to  dis- 
charge the  surety  from  any  portion  of  his  liability. 

DWARKAXATH    MiTTER    V.     DeXONATH    BoNNERJEE 

Bourke  O.  C.  1 


11. 


Mutual    debts — Set-off — Dis- 


charge  of  sv.re.ty.  R  borrowed  money  of  the  D.  B. 
Corporation  payable  by  monthly  instalments,  and 
G  became  security  for  him.  7?  failed  to  pay  the  D. 
B.  Corporation,  having  then  a  considerable  balance 
to  his  credit  in  their  hands.  A  year  after  they  sued 
G  as  surety  for  the  sum  borrowed.  Held,  in  giving 
a  decree  for  the  plaintiffs,  that  a  banker  need  not 
set  off  against  a  debt  a  cash  balance  of  the  debtors 
in  his  hands,  but  may  proceed  against  the  surety. 
Delhi  Bank  Corporation  v.  Greexway 

Bourke  O.  C.  227 


12. 


Agreement    to    mortgage, 


assignment  of — Bond  of  indemnity — Guarantee 
— Interest.  Liability  of  parties  discussed  and  form 
of  decree  given  in  a  case  where  by  an  agreement 
in  writing,  one  of  the  defendants,  in  consideration 
of  money  lent  to  him  by  B,  the  other  defendant, 
agreed  to  execute  a  mortgage  to  B  containing  the 
usual  covenants  (in  default  the  agreement  to  stand 
as  a  mortgage),  and  B  assigned  the  agreement  to 
the  plaintiff,  guaranteeing  by  bond  of  even  date  the 
payment  of  the  principal  and  interest  specified  in 
the  agreement.  Maxickya  Moyee  v.  Baroda 
Pros AD  Mookerjee 

I.  L.  R.  9  Calc,  355  :  11  C.  L.  R.  430 

13. Suit  against  surety — Acquit- 
ted of  frincipcd  by  Crimin-rd  Court.  The  acquittal 
of  the  principal  in  a  Criminal  Court  is  no  bar  to  a 
civil  action  against  the  sureties.  In  a  suit  by  tlie 
mutwalli  of  the  Hooghly  Imambara  against  the  trea- 
surer of  that  endowment  and  sureties,  under  a 
security  bond  executed  on  an  optional  stamp  of  R  8 
for  a  sum  of  H  17,280-5-6  alleged  to  have  been  mis- 
appropriated by  the  treasurer,  who  liad  been  com- 
mitted to,  but  acquitted  by,  the  Sessions  Court : — 
Hdd,  that,  although  there  was  gross  neglect  on  the 
part  of  the  mutwalli  in  the  supervision  and  exam- 
ir.ation  of  his  cash  balance,  yet  as  there  was  no  evi- 
dence of  fraud  or  mutual  connivance  at  the  delin- 
quence  of  the  treasurer,  the  former  was  entitled  to 
recover  from  the  sureties  the  sum  which  the  stamp 
used  on  tlie  security  bond  would  cover,  viz.,  R  1,000 
with  costs  in  proportion  and  interest.  Kerajiut 
Ali  v.  Abdool  \^ahab       .  .       17  W.  R.  131 

14.   Suit  for    breach 

of  contract — Performance  by  surety.  Where  the 
surety  had  begun  to  perform  the  dutj-  which  the 
principal  had  contended  to  perform  : — Held,  that 
this  circumstance  would  not  preclude  the  plaintiffs 
from  suing  the  defendant  as  surety  for  breach  of  the 
contract.     Pierce  v.  Opexdra  Shetti  Gaxapatiiy 

7  Mad.  364 

15. Contract      Ad 

{IX  of  1S72),  ss.  133,  139— Surety  still  liable  though 
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remedy  against  principal  barred.  Where  a  plaintiff 
sued  a  principal  and  surety  for  arrears  of  rent,  and 
it  appeared  that  the  principal  was  dead  at  the  time 
the  suit  was  instituted,  and  where  the  representative 
of  the  principal  was  not  made  a  party  till  after  the 
right  to  recover  the  arrears  as  against  him  was  bar- 
red by  limitation  : — Held,  that  the  surety  was  still 
liable,  the  suit  as  against  him  having  been  instituted 
within  the  period  allowed.  Hajarimal  v.  Krish- 
narav,  I.  L.  R.  5  Bom.  647,  cited  and  approved. 
Krishto  Kishori  Chowdhraix  v.  Radha  Romun 
MuxsHi       .         .         .       I.  L.  R.  12  Gale.  330 


16. 

principal. 


Obligation  to  sue 


Held,  that  a  creditor  is  not  bound  to  ex- 
haust his  remedies  against  the  principal  debtor 
before  suing  the  surety,  and  that,  when  a  decree  is 
obtained  against  a  surety,  it  may  be  enforced  in  the- 
same  manner  as  a  decree  for  any  other  debt. 
Lachjiax  Joharimal  I'.  Bapu  Khaxdu.  Naxd- 
ram  Sardarmal  v.  Bhabaxi  Haip.ati 

6  Bom.  A.  C.  241 

17.  Contract      Act^ 

ss.  134,  137.  A  surety's  liability  to  pay  the  debt  is 
not  removed  by  reason  of  the  creditor's  omission  to 
sue  the  principal.  Saxkaxa  Kalaxa  r.  Virupak- 
SHAPA  Gaxeshapa    .         .     I.  L,  R.  7  Bom..  146 

18.  ■ • Suit  on  hundi — 

Accommodation  acceptance — Contract  Act,  s.  128 — 
Co-extensive  liability  of  surety.  In  a  suit  against  the 
acceptor  of  a  hundi,  the  dependant  contended 
that  as  he  liad  accepted  the  hundi  for  the  accommo- 
dation only  of  a  third  person,  he  was  liable  only  as 
surety,  and  the  plaintiff  therefore  could  not  pro- 
ceed against  him  until  he  had  exhausted  all  his 
remedies  against  the  principal.  Held,  that  the  lia- 
bility of  a  surety  being  under  the  Contract  Act  co- 
extensive, unless  there  is  .some  contrary  agreement, 
with  that  of  his  principal,  it  was  not  necessary  for 
the  plaintiff  to  have  first  exhausted  his  remedies 
against  the  principal.  Totakot  Shangunni  Menon 
V.  Kunisingal  Kahu  Varid,  4  Mad.  190,  and  Lach- 
man  Joharimal,  v.  Bapu  Khandu,  6  Bom.  A.C. 
241,   cited.     Paxioty  v.  Dwarka  Mohux  Dass 

4  C.  L.  R.  145 


19. 


Execution  of  decree  against 

to    execute  decree   agaiiut    property 


surety* — Right 
forming  security  for  payment  of  debt  where  princi- 
pals have  been  released.  Where  a  judgment-cre- 
ditor or  decree-holder  relea.ses  his  deceased  judg- 
ment-debtor's representatives,  into  whose  hands 
that  debtor's  assets  have  come,  and  exempts  the 
property  in  queston  from  execution,  he  cannot  go 
against  property  which  only  became  liable  by  ^^ay 
of  security  for  the  due  payment  of  the  debt  by  the 
principal  debtor.  Villayet  Ali  Khax  v.  Ameex- 
ooDDEEX  Aumed         .         .         .        23  W.  R.  19 

20.    Contract     of     guarantee 

— Surety  bond — Considercttion — Forbearance  of 
claim — Continuing  guarantee — Contract  Act  (IX. 
of  1S72),  s.  129.  The  forbearance  of  a  claim  against 
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2.  RIGHTS  AND  LIABILITIES  OF  SURETY—    \ 
concld.  j 

a  third  person  is  a  sufficient  consideration  for  a 
surety  bond,  although  there  may  be  no  express  | 
contract  by  the  oblisee  to  forbear.  Callisher  v.  , 
Bischoffsheim,  L.  R.  o  Q.  B.  449,  and  Crears  v.  Hun-  \ 
ter  L.  R.  19  Q.  B.  341,  followed,  Lloyds  r.  Harper,  ' 
L  R.  16  Ch.  D.  290  ;  Balfwr  v.  Grace,  [1902]  1  Ch.  \ 
733  ;  Bitrge-si  v.  Eve,  L.  R.  13  Eg.  450  ;  and  Ra)  , 
Narain  Jlool-erjee  v.  Ful  Kumari  Debi,  I.  L.  R.  29  | 
Calc.  68,  referred  to.  JAGADrs-DRA  Nath  Roy  v. 
Chakdba  Nath  Poddab  (1903)  ^,  ^  ,  _  .„ 
I.  L.  R.  31  Calc.  242 

21.    Liimitation — Limitation   Ad  i 

(X  V  of  1877),  s.  20— Payment  of  interest  by  principal 

— Liability  of  surety.     The  payment  of  interest  by  ; 

the  debtor  within  limitation  does  not  give  a  fresh  i 

starting   point    for    limitation   against  the  surety  \ 

under  °s.  20  of  the  Limitation   Act  (XV  of  1877),  : 

even  in  the  absence  of  a  prohibition  by  the  surety  ! 
against  the  pavment  of  interest  by  the  debtor  on 

his  account.     Gopal    Daji    v.     Gopal   Bix  Soyu  : 

(190-1)     .         .         .  I.  L.  R.  28  Bom.  248  i 

-Joint  decree — Liability  of  surety 


22. 


— Liable  for  full  amount  decreed  in  the  absence  of  any 
equity.  \Miere  principal  and  surety  are  jointly 
sued  and  a  decree  is  passed  against  both  for  a  cer- 
tain amount  and  against  the  principal  for  the  full 
amount,  including  the  amoimt  jointly  decreed,  the 
contract  of  suretyship  is  merged  in  the  decree  and 
the  surety,  when  the  whole  amoxmt  has  not  been 
recovered'  from  the  principal,  remains  liable  for  the 
balance  to  the  extent  of  the  amount  decreed  against 
him  unless  he  can  show  some  equity  in  his  favour 
which  entitles  him  to  say  that  he  is  not  liable  for 
the  fuU  amount  decreed  against  him.  No  such 
equity  arises,  because  the  amount  recoverable  by 
attachment  and  sale  from  the  principal  was  reduced 
by  rateable  distribution  among  other  creditors  of 
the  principal  by  an  order  under  s.  295  of  the  Code 
of  Civil  Procedure  ;  nor  can  the  surety  claim  that  a 
proportionate  share  of  the  amount  realised  from  the 
principal  must  go  to  reduce  his  own  liability.  Ap- 
tASAMi  Atya^tgar  V.  Ramanatham  Chettiar 
(1906)         .         .         .         I.  Ij.  R.  30  Mad,  167 


23. 


Variance  in  terms  of  con- 


tract— Breach  of  Contract — Surety,  liability 
of— Contract  Act  (IX  of  1872),  s.  133.  A  en- 
tered into  a  surety  bond  on  behalf  of  B  for  the 
performance  of  the  duties  of  B  as  a  tehsildar  under 
the  terms  of  a  contract,  the  secm-ity  being  limited 
to  a  fixed  amount.  One  of  the  terms  was  that  B 
should  render  account  of  his  tehsil  every  year.  B 
did  not  render  account  for  the  year  1308,  and  was 
allowed  to  realize  rents  for  1309  in  breach  of  the 
terms  of  the  contract.  In  a  suit  for  account 
against  B  and  his  surety  : — Held,  that  there  was  no 
variation  in  the  contract  between  the  parties,  as 
contemplated  by  s.  133  of  the  Contract  Act,  and 
that  the  siirety  was  liablr.  Kaxai  Prosad  Bose  v. 
Joti>'dba  Kumar  RoYi^_CHOwDHRY  (1909) 

I.  L.  R.  36  Calc.  626 
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3.  DISCHARGE  OF  SURETY. 
1.  Death  of  principal — Execu- 
tion of  decree.  A  decree  was  obtained  against  a 
surety  only,  the  principal  debtor  being  dead,  and  his 
property  having  been  attached  as  of  an  intestate, 
and  proclamation  made.  Held,  that  the  property 
could  not  be  taken  in  execution  of  the  decree  against 
the  surety.     Kali  Charak  v.  Sriram 

2  B.  L.  R.  A.  C.  192  :  11  W.  R.  60 


2. 


Beng.    Reij.  11  of 


1806,  s.  4.  The  liability  or  a  surety  of  his  heir 
under  s.  4,  Regulation  it  of  1806,  ceased  after  the 
death  of  the  principal.  Dhttrm  Cha>t>  Sbeemtjl 
V.  HuRRisH  Chxtn-der  Doobey  .  2  Hay  115 
3. Indulgence  granted  to  prin- 
cipal— Absence  of  injury  to  surety.  SeirMe  : 
An  indulgence  granted  to  a  principal  debtor  does 
not  absolve  a  surety  who  is  not  injured  thereby. 
Delhi  Bank  Corporatiox  v.  Greexway 

Bourke  O.C.  227 

Relinquishment  of  portion 


of  claim  by  creditor — Act  prejudicial  to  surety. 
Where  a  creditor  sued  his  principal  debtor  and 
two  sureties  upon  a  mortgage-bond,  and  in  his  plaint 
formally  relinquished  his  claim  against  i)art  of  the 
mortgaged  property,  it  was  held  that  after  such  re- 
linquishment the  sureties  were  no  longer  bound, 
their  position  being  altered  for^the  worse  by  reason 
of  such  relinquishment.  Narayax  Govixd  Ok  v. 
Ga>-esh  Atsiaram  Fadke  .  7  Bom.  A.  C.  118 
Right  of  surety  to  disclo- 


sure of  material  facts — -Absence  of  fraud. 
There  is  no  rule  of  law  entitling  a  surety,  without 
question  asked,  to  a  disclosure  of  all  material  facts 
known  to  the  creditor  which  it  may  be  material  for 
him  to  know.  Without  proof  of  fraudulent  misre- 
presentation or  concealment  on  the  part  of  the  cre- 
ditor or  his  agent,  a  surety  is  not  entitled  to  be  dis- 
charged from  his  suretyship.  Delhi  a>-d  LoyDOX 
Baxk  v.  Ht:>;ter      .         .         .       3  N.  W.  264 


6. 


Conceahnent    of   material 


fact  from  svirety — Guarantee — Contract  Act  (IX 
of  1872),  ss.  133,  143 — Further  duties  imposed 
on  person  for  ivhom  defendants  were  sureties.  In 
August  1881  the  defendants  became  sureties  to  the 
Bank  of  Bengal  for  the  due  discharge  by  one  B  of 
the  duties  and  liabilities  of  the  office  of  khajanchi  of 
the  Bank  in  Bombay.  B  was  the  second  clerk  in 
the  Bank,  and  it  was  arranged  between  him  and  the 
agent  that  he  should  still  continue  to  fill  that  office. 
He  did  so  after  his  appointment  as  khajanchi,  and 
he  received  the  same  salary  as  before  in  respect  of  it. 
In  1889  defalcations,  for  which  as  khajanchi  he  was 
responsible,  were  discovered  to  the  extent  of 
R  1,42,142.  The  Bank  obtained  a  decree  against 
him  for  the  total  amount  and  they  sued  the  de- 
fendants as  sureties.  The  defendants  pleaded  that 
they  were  not  liable,  inasmuch  as  the  Bank  had 
appointed  B  to  perform  the  duties  of  second  clerk,  ia 
addition  to  those  of  khajanchi  without  their  know- 
ledge and  consent  and  they  contended  that  such 
appointment  amounted  to  a  subsequent  variation 
of  the  contract,  which  discharged  them  under  8,  133 
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of  the  Contract  Act  as  to  transactions  subsequent    | 
to  the  variance.  The  Court  was  of  opinion  that,  in- 
asmuch as  the  evidence  showed  that  B  was  second 
clerk  at  the  time  of  his  appointment  as  khajanchi    \ 
and  continued  afterwards  to  fill  that  office  by  ar-    '] 
rangement  between  him  and  the  agent  of  the  Bank    i 
the    question   wa?  not   whether    there  had  been  a    j 
subsequent    variation    of   the    contract,    but  whe-    | 
ther,    as    the    surety-bond    was    silent   as   to    this    j 
part   of   the  arrangement   between  the  Bank  and    1 
B,    and  it  was  made  (as  the   defendants   alleged)    ' 
without   their   knowledge   and  consent  they  were    ; 
discharged  from  liability  on  the  ground  that  a  mate-    ■ 
rial  circumstance  had  been   concealed  from  them,    j 
Held,  that  the  defendants  were  not  discharged  from    i 
liability.     The  expression  '"  keeping  silence  "  in  s.    ] 
143  of  the  Contract   Act  clearly  imphes  intentional 
concealment    as     distinguished     from     mere  non- 
disclosure.   The  withholding  must  be  fraudulent,  as 
necessarily  is  the  case   where    a    material    circum- 
stance is  intentionally  concealed.    In  this  case  there 
was  not  the  slightest  reason  to  suppose  that  there 
had  been  any  intentional  concealment  by  the  Bank 
of  the  fact  that  B  was  to  continue  to  fill  the  office  of 
second  clerk,  or  that,  if  the    defendants  had  been 
informed  of   it,    it   would  have    in  the  least  degree 
affected  their  readiness  to  make    themselves   liable 
for  his  faithful  discharge  of  the  duties  of  khajanchi. 
The    evidence     showed     that    the   duties   of   the 
two  offices  were  perfectly  distinct,   and   therefore, 
even  if  B    had    been   re-appointed    to    the    office 
of    second    clerk     after    his   appointment    to   the 
office     of     khajanchi    (as   it   was     contended   for 
the      defendants     was      the      proper      way      of 
regarding  what  occurred),  there  would  have  been 
no  material  alteration  in  the  duties  of  khajanchi 
which  would  have  relieved  the  defendants  from 
their  obligation  as  sureties,  but  merely  the  addition 
of  a  new  office  which  would  not  affect  the  sureties' 
liability,  unless,  indeed,  the  surety-bond  contained 
an  agreement  that  the  principal  should  not  under- 
take any  other  business.     It  was  also  contended  for 
the  defendants  that    they    were    discharged    liabi- 
lity, inasmuch  as  in  the  year  1883  the  names  on 
certain  bills  discounted  with  the  Bank  were  found 
to  be  forged.     The  Bank  then  made  a  claim  upon  B 
in  respect  thereof,  and  he  repudiated  his  liability. 
The    defendants   contended,   on   the   authority   of 
Phillips  V.  Foxall,  L.  R.  7  Q.  B.  666,  that   it   was 
the  duty  of  the  Bank  to  have  informed  them  of 
this  occurrence  at  that  time.      Held  (distinguishing 
Phillips  v.    Foxall),  that  it  could  not  have   been 
assumed  that  B  was  infallible  in  detecting  forgeries, 
and  the  guarantee  given  by  the  defendants  was  not 
therefore  founded  on  that  assumi^tion  and  therefore 
fair  dealing  could  not  require  that  the  Bank  should 
at  once  have  informed  the  sureties  as  soon  as  B  had 
proved  to  be  fallible.     Balkrishna  Kietikar  v. 
Bank  of  Bengal        .        I.  L.  B.  15  Bom.  585 

7.  . Subsequent   arrangement — 

Obtaining  fresh  acknowledgement  from  debtor. 
Money  was  lent  on  the  security  of  a  third  party  who 
died  before  the  loan  was  repaid.     The  lender  then 
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took  a  fresh  acknowledgment  from  the  borrower  for 
the  sum  due.  Held,  that  the  subsequent  arrange- 
ment, which  did  not  contemplate  the  continuance 
of  the  third  party's  security,  cancelled  his  liability. 
Seetaram  Sahoo  v.  DaCosta     .      12  W.  R.  294 


8. 


Variance  in  terms   of  con- 


tract— Contract  Act,  s.  133.  A  kabuliat  whereby 
a  lessee  agrees,  without  the  consent  of  the  person 
guaranteeing  the  payment  of  the  rent  agreed  to  be 
paid  under  a  former  kabuliat,  that  he  will  pay  rent 
at  a  higher  rate  than  that  agreed  'io  be  paid  in  such 
former  kabuliat,  amounts  to  a  variance  of  the  terms 
of  the  contract  of  guarantee,  and  discharges  the 
lessee's  surety  in  respect  of  arrears  of  rent  accruing 
subsequent  to  such  variance.  Khattjn  Bibi  v. 
Abdullah  .         .         .  I.  L.  E.  3  All.  9 

Neglect  to  register  bond- 


Suit  for  money  lent  against  principal.  In  a  suit 
at^ainst  a  principal  and  two  sureties  to  recover  the 
amount  advanced  on  a  bond  by  which  certain  im- 
moveable property  was  mortgaged,  one  of  the  sure- 
ties appeared  and  contended  that  he  was  discharged 
from  his  liability  in  consequence  of  the  plaintiff's 
neglect  to  have  the  bond  registered.  Held,  that  the 
surety  was  discharged,  as  he  could  only  be  liable  by 
virtue  of  the  mortgage-bond,  which,  being  invalid 
for  want  of  registration,  could  not  be  used  against 
him.  The  principal,  however,  might  be  sued  as  for 
money  lent,  if  the  loan  could  be  proved  by  the  other 
evidence  .     SHAJfKAR  Bapu  v.  Vishnu  Naeayan 

4  Bom.  A.C.  79 

10.  , Bills  of  exchange — Deposit  of 


goods  as  collateral  security  for  repayment — Sale  by 
creditor  of  goods  deposited  as  security.  A  drew  five 
bills  in  favour  of  J5  on  i'  d-  Co.,  who  accepted  them 
and  got  them  discounted  by  the  Bank  of  Bengal, 
and  on  their  becoming  due  procured  their  renewal. 
F  cL-  Co.  subsequently  drew  three  bills  on  the  Bank 
and  for  securing  as  well  the  repayment  of  the  princi- 
pal sum  due  on  these  bills  and  interest,  as  of  all 
sums  which  the  Bank  had  already  advanced  or 
should  advance  on  account  of  the  drawers,  deposited 
as  collateral  security  various  quantities  of  Chili  cop- 
per of  a  larger  amount  in  value  than  the  advances 
then  made.  By  a  condition  in  these  bills,  the  Bank 
WIS  authorized,  in  default  of  payment  within  the 
time  stipulated,  to  dispose  of  the  copper  by  public 
or  private  sale,-  and  to  reimburse  themselves  the 
principal  and  interest  due  thereon.  Shortly  after- 
wards F  cb  Co.  failed,  and  assignees  of  their  estate 
and  effects  were  appointed  under  the  Insolvent 
Act.  On  presentation  to  A  of  the  first  of  the 
reiuwed  bills,  he  served  notice  on  the  Bank 
not  to  part  with  the  securities  deposited  with 
them  alleging  that  the  bills  drawn  and  renewed 
by  him  were  accommodation  bills,  for  which 
he  had  not  received  any  consideration,  and 
were  renewed  on  the  faith  of  the  securities  be- 
ing applicable  to  their  discharge.  The  assignees 
of  F  (£•  Co.  redeemed  the  copper  by  paying  to  the 
Bank  the  amount  of  the  principal  and  interest  due 
on  the  bills  drawn  by  F  &  Co.,  all  the  billa  drawn  by 
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A  were  dishonoured,  and  the  Bank  of  Bengal  brought 
an  action  against  A  for  their  amount.  On  a  bill 
filed  by  A,  the  Bank  was  restrained  by  injunction 
from  proceeding  with  the  action  at  law.  Held,  on 
appeal  by  the  Judicial  Committee,  discharging  the 
injunction  and  reversing  the  decree  of  the  Supreme 
Court,  that,  under  the  circumstances  the  redemp- 
tion of  the  securities  was  a  sale  within  the  meaning 
of  the  condition  contained  in  the  deposit  bills,  and 
that  such  sale  was  not  a  release  to  A  as  surety  for 
the  previous  bills,  the  condition  not  being  that  the 
copper  or  the  proceeds  thereof  should  be  applied 
preferentially  or  pari  passu  with  the  other  debts, 
but  simply  in  reimbursement  to  the  Bank  of  the 
principal  and  interest  due  on  the  bills.  Baxk  of 
Be:sgal  v.  Radhakissex  Mittek 

3  Moo.  I.  A.  19 

11. Agreement  for  payment  of 

decree,  or  in  default  to  execute  it — Failure 
to  execute  it  on  default — Act  IX  of  1S72,  ss.  134, 
137,  139  and  141.  A  decree -holder,  in  execution 
proceedings,  agreed  to  accept  payment  of  the  decre- 
tal amount  by  the  judgment-debtors  in  annual  in- 
stalments. He  also  accepted  from  certain  other  per- 
sons a  surety-bond  in  the  following  terms  :  "  In  case 
of  default  of  paying  the  instalments,  the  whole 
decretal  money,  with  costs  and  interest  at  8  annas 
per  cent.,  shall  be  executed  after  one  month  ;  and 
for  the  satisfaction  of  the  decree-holder  we,  the 
executants,  stand  as  sureties  of  the  judgment- 
debtors.  The  judgment  debtors  paid  five  instal- 
ments and  then  made  default.  The  decree-holder 
omitted  to  apply  for  execution,  and  the  de- 
cree became  time  barred.  He  then  sued  the  sure- 
ties to  recover  the  amount  of  the  decree.  Held, 
that  the  terms  of  the  bond  requiring  the  creditor 
to  execute  his  decree  within  one  month  were 
peremptory,  and  imported  much  more  than  the 
usual  agreement  under  such  circumstances  ;  that 
the  decree-holder  might  execute  his  decree,  if  he 
pleased,  oa  a  defaiilt ;  that  the  legal  consequence 
of  his  omission  to  execute  the  decree  being 
the  discharge  of  the  principal  debtors,  the  sureties 
would,  under  s.  13-i  of  the  Contract  Act,  stand 
discharged  likewise ;  that  his  action  was  much 
more  serious  than  ' '  mere  forbearance  ' '  in  favour 
of  this  dehors,  in  the  sense  of  s.  137  ;  that  he 
had  done  an  act  inconsistent  v,-ith  the  equities  of  the 
sureties,  and  omitted  to  do  an  act  which  his  duty  to 
them  (under  the  agreement)  required,  whereby 
their  eventual  remedy  against  the  principal  debtors 
•was  impaired  (s.  139) ;  that  he  had  deprived  the  sure- 
ties of  the  benefit  of  the  security  constituted  by  the 
decree ;  that  they  were  therefore  discharged  to  the 
extent  of  the  value  of  that  security  (s.  141) ;  and 
that  the  suit  must  consequently  be  dismissed.  Ha- 
ZABi  V.  Chusni  L-\l         .        I.  L.  R.  8^11.  259 

12.   _ Giving  tim&  to  principal — 

Execution  of  subsequent  agreement  unkncu-n  to  sure- 
ty. A  and  his  surety  B  executed  a  bond  to  C  for  the 
faithful  discharge  of  A's  duties  as  a  gomashta.  In 
September  1866,  upon  accounts  being  rendered,  A 
vas  found  indebted  to  0  in  a  certain  sum  of  money. 
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A  thereupon  executed  an  ikrar  to  C,  which  was  ac- 
cepted by  C  agreeing  thereby  to  pay  the  amount 
due  in  February  following.  On  default  being 
made,  C  sued  A  and  B  for  the  amount  due.  Held, 
that  the  accept-ance  of  the  ikrar,  without  the  know- 
ledge or  consent  of  B  giving  time  for  payment,  was 
a  discharge  to  the  surety  Puri  Sundari  Debi  v. 
Drobomayi  Debi         .         .      7  B.  L.  R.  Ap.  10 

s.c.     Pcree    Sooxduree    Dabee  v.   Chundeb 


Shekhur  Ghossal 
13.    


15  W.  R.  252 

Liability  of  sure- 
ty— Accepi<ince  of  promissory  notes.  A  entered 
into  a  bond  to  C  as  surety  for  5's  good  conduct, 
etc.,  as  C's  servant.  G  subsequently,  on  A's  re- 
quest, retained  B  in  his  service.  B  became  a  de- 
faulter and  with  ..4's  concurrence  gave  C  promis- 
sory notes  to  satisfy  the  defalcations.  Held,  that 
C  could  sue  A  on  the  bond,  although  he  had  sued 
and  recovered  against  B  on  one  of  the  promissory 
notes  and  had  received  payment  on  another.  Wise- 
man V.  GoPATJL  Doss  Sen 

1  Ind.  Jur.  N.  S.  277 


14. 


Negotiable      In- 


strumenis  Act  (XXVI  of  1S81),  ss.  37,  39,  66— Con- 
tract Act,  s.  13-5 — Accommodation  maker,  discharge 
of — Presentment  of  promissory  note.  Suit  by  the 
endorsee  against  the  maker  of  a  promissory  note, 
dated  9th  August,  1886.  The  plaintifi  was  aware 
that  the  note  was  made  by  the  defendant  for  the 
accommodation  of  the  acceptor,  Watson  &  Co.,  with 
whom  the  plaintiff  had  large  dealings.  On  the  4th 
August,  1887,  Watson  &  Co.  executed  in  favour  of 
the  plaintiff  and  another  creditor  a  mortgage  of 
certain  property  to  secure  the  amount  then  due  by 
Watson  &  Co.,  including  the  amount  due  to  the 
plaintiff  on  the  promissory  note  :  the  mortgage 
contained  a  personal  covenant  by  Watson  &  Co. 
to  pay  the  sums  due,  together  with  interest  on  the 
4th  August,  1888 ;  and  the  mortgagees  practically 
took  over  the  whole  business  of  the  mortgagor,  and 
it  was  intended  that  they  should  work  it  for  his 
benefit  up  to  that  date.  The  promissory  note  fell 
due  in  June  1887,  but  was  not  presented  to  the 
defendant  for  payment.  Held,  that  the  plaintiff, 
by  accepting  the  mortgage,  promised  to  give  time 
to  Watson  &  Co.,  and  thus  rendered  it  impossible 
for  him  to  sue  Watson  &  Co.  had  the  defendant  as 
surety  called  on  him  to  do  so,  and  that  the  defend- 
ant was  accordingly  discharged.  Pogosa  v.  Bank 
of  Bengal,  I.  L.  R.  3  Cole.  174,  distinguishe-J. 
Semhle  :  The  maker  of  a  promissory  note  is  not 
discharged  by  the  holder's  failure  to  present  it  at 
due  date.     Ramakistnayya  v.  Kassim 

I.  L.  R.  13  Mad.  172 

15.    „ — Sureties  of  naib 


— Acceptance  of  bonds  from  naib.  The  sureties  of 
naib  are  absolved  from  liability  if  the  principal 
takes  bonds  from  the  naib  in  acknowledgment  of 
the  debts,  giving  him  different  periods  of  time  for 
payment,  without  the  knowledge  and  consent  of  the 
sureties.     Pogose  v.  A^tctnd  Chxtijdee  Gohoo 

1  W.  E.  81 

Um  2 
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PRIlSrCIPAIi  AND  SUB,:ETY—contd. 


3.  DISCHARGE  OF  SURETY— contd. 


16. 


Proof  of  fact    of 


■person  being  surety.  In  a  suit  against  D  and  K  on 
a  promissory  note,  where  K  raised  the  defence  that 
he  was  only  a  surety  for  D,  and  that  the  plaintiff 
having  given  time,  D  was  released  from  liability  : — 
Held,  that  it  was  necessary  to  show  that  the  fact 
that  K  signed  the  note  only  as  surety  for  D  was 
known  to  the  plaintiff  at  the  time  v.]\en  the  note  was 
made.  Held,  also,  that  a  binding  contract  to  give 
time  to  the  principal  cannot  be  inferred  from  the 
mere  receipt  by  the  creditor  of  interest  in  advance 
on  the  note.     Pukchanun  Ghose  v.  Daly 

15  B.  L.  R.  331 


17. 


Acceptance  of  in- 


terest in  excess  or  advance — Discharge  of  surety.  In 
an  action  against  a  surety  for  principal  and  interest 
payable  on  a  promissory  note  : — Held,  overniling 
the  decision  of  the  Court  below  (Macpheesox,  J.), 
that  the  creditor,  by  the  mere  acceptance,  without 
the  knowldge  or  consent  of  the  surety,  of  interest  in 
excess  of  what  was  due  on  the  note,  bound  himself 
to  give  time  to  the  principal  debtor,  and  thereby 
discharged  the  surety.  Kali  Peasaxxa  Roy  v. 
Ambica  Chakax  Bose 

9  B.  L.  R.  261 ;  18  W.  R.  416 


18. 


Acceptance    of 


interest  in  advance.  The  mere  taking  by  the  holder 
of  a  promissory  note  of  interest  in  advance  from  the 
principal  debtor  does  not  operate  as  an  agreement 
not  to  sue  during  the  time  covered  by  the  interest, 
and  therefore  does  not  constitute  such  a  giving  of 
time  to  the  principal  as  would  release  the  surety. 
Dwarkaxath  Mittee  v.  Daly.  Dwaekaxath 
MiTTEE  V.  BiECH     .         .    15  B.  L.  R.  338  note 


19. 


Interest  jyaid  in 


advance — Discharge  of  surety — Accommodation  ac- 
ceptor—Contract Act  (IV  of  1S72),  s.  136.  The 
dra^^■er  of  hundis  paid  advance  interest  to  the  holder 
to  obtain  time,  ^\•hich  he  did  obtain,  tor  payment 
after  due  date.  Held,  by  the  Privy  Council  that  the 
liability  of  an  accommodation  acceptor  of  the  hun- 
dis depended  on  whether  he  knew  of  and  consented 
to  this  arrangement.  Held,  also,  on  the  merits, 
that  he  knew  of,  and  consented  to,  advance  interest 
being  taken.  GorECHAXDEA  Rai  v.  Peotapchan- 
dea  Dass  I.  L.  R.  6  Calc.  241 :  6  C.  L.  R.  591 

Affirming  on  appeal.     Peotap  Chuxdee  Das  v- 
GouE  Chuxdee  Roy 

I.  L.  R.  4  Calc.  132  :  2  C.  L.  R.  455 


20. 


Suit  on  hundi — 

The    defendant,    in 


Accommodation — Acceptance 
the  course  of  dealing  with  S  A  oi  Pt«tna,  used  to 
draw  hundis  at  Patna  on  himself  at  Calcutta,  and 
sell  them  to  S  A  at  Patna  ;  S  A  sometimes  only  jjay- 
ing  part  of  the  consideration  for  the  hundi.  On 
13th  September  1867  the  defendant  drew  a  hundi  for 
R 2,500;.  payable  forty-one  days  after  date  in  the 
usual  way,  and  it'was  stipulated  between  him  and 
S  A  that  the  value  should  be  paid  by  S  A  in  three 
days.  On  15th  September,  the  plaintiff  in  Calcutta 
discounted  the  hundi  in  the  ordinary  course  of  busi- 


PRINCIPAL  AND  SURETY— conicZ. 
3.  DISCHARGE  OF  SUKETY—contd. 

ness,  paying  for  it  R2,468,  or  thereabouts.     It  them 
purported  to  be  accepted  by  the  defendant  in  favour 
of   .S   ..4    Before  the    hundi   fell   duo,   S   A    failed,, 
and  the  plaintiff  took  the  hundi  to  the    defendant 
in  Calcutta,  and,  informing  him  of  S  A'a  failure,, 
asked  him  to  pay  the  hundi.  The  defendant  admit- 
ted he  had  di-awn  the  hundi,  denied  he  had  accepted 
it,  and  refused  to  pay,  saying  (he  alleged)  that   he 
had  received  no  consideration  for  it.     Before  the 
failure  to  S  A,  who  had  not  paid  the  consideration 
as  stipulated,  the  defendant  pressed  him  for  payment 
of  the  consideration  for  the  hundi,  and  S  A  wrote 
and  delivered  to  the  defendant  the  following  letter, 
dated  September,  16th,  1867,    from  himself  to  his 
firm  in  Calcutta  :  "  Further,    I  sent    you  a  chitti 
(hundi)  for  R 2,500,  drawn  by  Bhugwan  Das  (the 
defendant)  upon  Bhugwan  Das  upon  (us)  Calcutta  ; 
value  deposited  by  me  on  September    13th,  1867, 
payable  forty-one  days  after  date  in  Company's 
rupees.     I  have  taken  a  hundi  of  this  description, 
which  you  will  pay  on  its  due  date.     The  money  has 
not  been  paid,  for  which  I  give  this  puja  in  writing, 
w  hich  you  \\'A\  know. ' '     After  S  A  's  failure,  and 
after  the  defendant's  refusal  to  pay  on  the  due  date, 
the  plaintiff  made  the  arrangement  with  S  A,  which 
is  embodied  in  the  following  letter  from  S  A,to  the 
plaintiff,  dated  November  3rd,  1867  :  "  Further,  I 
discounted  with  you  at  Calcutta  hundis  for  R5,000, 
■\^  hich;  one  Pitam  Das  coming  to  Calcutta,  were  paid 
off  in  the  following  manner  :  a  hundi  for  R  2,500 
drawn  by  Bhugwan  Das,  on  Bhugwan  Das,  value 
doposited  by  me  on  the  15th  day  of  the  light  side  of 
the  moon  in  Bhadra,  payable  forty-one  days  after 
date  in  Company's  rupees  ;  and  a  hundi  for  R 2,590 
by  Gopi  Shaw,   Debi  Shaw,   Radha  Shaw,   Ram 
Sahayi  Ray,  value  deposited  by  me  on  14th  day  of 
the  light  side  of  the  moon  in  Bhadra  payable  forty- 
one  days  after  date  in  Company's  rupees.     I    dis- 
counted hundis  of  this  description,  and  out  of  them 
I  paid  R 2,200  in  cash  through  Syad  Mahomed  Hos- 
sein  Khan  Sahib.  The  balance,  R 2,800,  is  due  the 
condition  for  payment  of  which  is  as  follows  (here 
follows  the  manner  in  which  payment  was  to  be 
made)  :  I  made  an  agreement  of  this  sort,  and  I  will 
pay  the  ^^•hole  of  the  amouirt,  inclusive  of  interest  at 
8  annas,  and  will  take  the  two  hundis  from  Bhai 
Ram  Kissen  Futteh  Chund,  with  Avhom  they  are 
kept;     Should  I  not  pay  the  money  according  to  the 
condition,  then  you  have  the  authority. ' '     For  the 
defendant  it  was  coirtended  that  the  effect  of  the 
letter  of  16th  September  was  to  make  the  defendant 
a  surety  only  for  S  A  ;  that  the  plaintiff  had  notice 
of  this  at  the  time  of  entering  into  the  agreement 
giving  time  to  8  A,  which  therefore  operated  as  a 
release  to  the  defendant.  In  a  suit  by  the  plamtifE 
to  recover  the  amount  of  the  hundi  from  the  defend- 
ant, the  Cour-t  found  that  it  Mas  not   proved   that 
the  hundi  had  been  accepted  by  the  defendant,  but 
held  that,  whether  the  effect  of  the  agreement  con- 
tained in  the  letter  of  September  16th  was  to  make 
the  defendant  a  surety  only  or  not,  the  defendant 
was  liable.     Per  Noemax,  J. — Notice  of  the  defend- 
ant 's  position  in  regard  to  the  hundi  was  not  com.- 
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3.  DISCHARGE  OF  SURETY— concW. 
municated  to  the  plaintiff.  Per  Machpersok,  J. — 
The  agreement  contained  in  the  letter  of  16th  Sep- 
tember did  not  alter  the  position  of  the  parties  so 
as  to  make  S  A  the  principal  debtor  and  the  defend- 
ant hi.s  surety.  Harjtbax  Das  r.  BnrGWAN  Das 
'7  B.  L.  R.  535  :  16  W.  R.  O.  C.  16 

21.  Omission    by    creditor    to 

sue  principal  debtor  ■within  period  of  limi- 
tation— Contract  Act,  «.<!.  13 J,  137 — Discharge  of 
surety.  The  omission  of  a  creditor  to  s\ie  his  prin- 
cipal debtor  within  the  preriod  of  limitation  dis- 
charges the  surety  under  s>  134  of  the  Contract  Act 
(IX  of  1872)  ;  even  though  the  non-suing  within 
such  period  arose  from  the  creditor's  forbearance, 
s.  137  of  the  Contract  Act  does  not  limit  the  effect 
of  s.  134.  Its  object  is  to  explain  and  prevent  mis- 
conception as  to  the  meaning  of  s.  135.  It  applies 
only  to  a  forbearance  during  the  time  that  the  cre- 
ditor can  be  said  to  be  forbearing  to  exercise  a 
right  which  is  still  in  existence.  Haiarimal  v. 
Kriihnarav,  I.  L.  R.  6  Bom.  647,  and  A'ri>;o  Ki- 
shori  Chowdhrain  x.  Radha  Romun  Mun-!^h>,  I.  L.  R. 
12  Calc.  3-30,  dissented  from.  Hazari  v.  Chunni 
Lrd,  I.  L.  R.  8  All.  259,  refeiTed  to.  Radha  v. 
KixLOCK  .         .         .         .     I.  L.  R.  11  AU.  310 

22.    Omission    of   creditor    to 

serve  summons  on  the  principal  debtor — 
Contract  Act,  *•.  134 — Civil  Procedure  Code  (Act 
XI V  of  1SS2),  s.  99A. — Practice.  In  a  suit  against 
the  principal  debtor  and  the  surety,  the  omission 
-of  the  creditor  to  effect  service  of  summons  on  the 
principal  debtor  does  not  discharge  the  surety  from 
his  liability  under  s.  134  of  the  Contract  Act  (IX 
of  1872).     Alli  v.  Mahomed 

I.  L  R,  14  Bom.  267 

23. 


Suit     for     rent — Release    of 

•parties  tcJio  were  sureties  for  payment  of  rent.  Where 
in  a  suit  for  rent  some  persons  were  made  parties 
as  purchasers  of  certain  property  which  had  been 
hypothecated  by  some  of  the  lessees  as  security  for 
the  rent,  and  subsequently  they  were  released  by 
the  plaintiff : — Held,  that  the  release  of  theso 
defendants  hatl  not  the  effect  of  the  release  of  the 
liability  of  the  other  defendants.  Heeralall 
Samunt  v.  Oozeer  AU,  21  W.  R.  347,.  distinguished. 

JOGEMAYA   DaSSI   V.    GiRIXDEA   XaTH  MfKERJEE 

4  C.  W.  N.  590 

24.  _ Agreement  to  give  time  to 

principal  debtor — Contract  Act  (IX  of  1872), 
8s.  1-35,  137 — Gratuitous  agreement.  A  mere  gra- 
tuitous agreement  by  a  creditor  to  give  time  to  the 
principal  debtor  will  not  discharge  the  surety.  In 
order  to  have  such  effect,  an  agreement  to  give  time 
to  the  principal  debtor  must  amount  to  a  contract, 
that  is,  there  must  be  consideration  therefor.  Phil- 
pot  v.  Briant,  4  Bing.  717  ;  Tucl:er  v.  Laing,  2  K. 
<fc  J.  748  ;  and  Clarke  v.  Birley,  L.  R.  41  Ck.  D. 
422,  referred  to.  Damodar  Das  v.  Muhammad 
HrsArs  .         .         .  I.  L.  R.  22  AU.  351 

PRINTER,  LIABILITY  OF. 

See  Sedition     .    I.  L.  R.  35  Calc.  141 


PRrNTING  PRESS. 

confiscation  of — 

Sedition — Instrument  for 

commission  of  offence.  A  printing  press  cannot 
be  said  to  have  been  used  for  the  commission  of 
sedition  inasmuch  as  the  offence  consists  in  the 
publication  and  not  the  printing,  the  press  being 
only  a  remote  instrument.  Abixash  Chaxdra 
Bhattacharjee  f.  Emperor  (1907) 

I.  li.  R.  34  Calc.  988 

PRINTING      PRESSES      AND     NEWS- 
PAPERS ACT  (XXV  OP  1867). 

—  ss.  3  and  12 — "  Publisher,"  meaning 


of.  The  word  "  publisher  "  has  been  used  in  the 
Printing  Presses  and  Xewspapers  Act  (XXV  of 
1867)  in  the  restricted  sense,  and  does  not  include 
a  person  who  merely  sells  a  book  or  a  paper. 
Queen-Empress  v.  Banka  Patni 

I.  li.  R.  23  Calc.  414 

PRIOR  MORTGAGE. 

See  Mortgage  .     I.  L.  R.  31  Bom.  112 

PRIOR  AND   PUISNE   MORTGAGEES, 
RIGHTS  OF. 


See  Mortgage 


11  C.  W.  N.  403 


PRIORITY. 


gagee— 


See  Bengal  Tenancy  Act.  s.  167. 

13  C.  W.  N.  412 

See  Mortgage. 

See  Mortgage    .    I.  L.  R.  33  Calc.  41 

10  C.  W.  N.  276 ;  1010 

L.  R.  35  I.  A.  139 

12  C.  W.  N.  993 

See   Sale  in  Execution  of  Decree — 
Distribution  of  Sale-proceeds. 

See  Transfer  of  Property  Act.  s.  88. 

13  C.  W.  N.  1138 

See  Vendor  and   Purchaser — In-valid 
Sales  .      I.  L.  R.  26  Bom.  159 

—  between     landlord    and    mort- 


See  Sale  for  Arrears  of  Rent. 

I.  L.  R.  34  Calc.  724 

—   of  deeds — 


See  Mortgage — Marshalling. 

See    Mortgage — Sale    of    Mortgaged 
Property — Purchasers. 

See    Mortgage — Sale    op    Mortgaged 
Property — Rights  op  Mortgagees.  > 

See  Vendor  and  Purchaser — Ises.      * 

See  Vendor  and  Purchaser — ^Notice. 

See  Ven-dok  and  Purchaser — Puechasb 
.    OF  Mortgaged  Property. 
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of  OfScial  Assignee — 

See    IxsoLVENCY — Claims    of    Attaching 
Creditors  akd  Official  Assignee. 

See  Insolvency  Act  (11  &  12  Vict.,  c.  21). 
I.  L.  R.  28  Gale.  419 

of  registered  over  unregistered 


deed- 

See  Registration  Act  (III  of  1S77) — 
t,-  .  •  s.  49; 

ss.  49  and  50  ;  ;     - 

s.  50.  -   .  ..-    •■ 

PRISONER. 

See  Accused  Person. 
See  Examination  of  Accused  Person. 
See  Insolvency  Act  (11  &  12  Vict.,  c.  21), 
s.  8      .         .     I.  L.  R.  26  Bom.  649 

See  Pardon. 

See  Wrongful  Confinement. 

I.  L.  R.  30  Gale.  95 

examination  of — 

See  Evidence — Criminal  Cases — Exam- 
ination AND  Statements  of  Accused. 
See  Examination  op  Accused  Person. 

rights  and  privileges  of— 

Preparation   of  petition   of 


PRISONER— conc/tf. 


1. 


appeal.  Every  facility  should  be  allowed  to  pri- 
soners to  enable  them  to  prepare  their  petition 
of  appeal.     Queen  v.  Nitto  Gopal  Paulit 

13  W.  R.  Gr.  69 


2. 


Presentation  of  petition  of 


appeal — Right  to  present  petition  to  Court  without 
intervention  of  vakil.  A  prisoner  in  jail  under  a 
civil  warrant  is  entitled  to  present  a  petition  of 
appeal  to  the  Court  having  power  to  hear  appeals 
without  the  intervention  of  a  vakil.  In  the 
matter  of  the  petition  of  Kristnappah    6  Mad.  38 

3.  Employment   of  pleaders — 

Vakalatnama,  opportunity  for  giving.  Prisoners 
should  have  the  fullest  opportunity  of  giving  vaka- 
latnamas  to  any  persons  they  please.  In  the 
matter  of  the  petition  of  Dadabhai    .     1  Bom.  16 

Gonversing    with    and    in- 


structing pleaders — Private  instructions.  Pri- 
soners should  be  allowed  to  have  free  converse 
with  their  vakils  out  of  the  hearing  of  the  police 
officers  in  charge  of  such  prisoners.  Reg.  v. 
Kashinath  Dinkar  .  8  Bom.  Gr.  126 

Right  of  freedom  from  fet- 


ters on  trial.  A  Judge  should  not  refuse  to  try  a 
prisoner  brought  up  in  chains  to  stand  his  trial,  but 
the  Judge  may  direct  the  removal  of  the  fetters, 
unless  satisfied  by  a  representation  from  the  proper 
officer  that  they  are  necessary.     Anonymous 

4  Mad.  Ap.  69 


6. 


rights  and  privileges  of— concM. 
Nature   of    ch&rge— Accused, 


right  of,  to  know  exact  nature  of  charge  made  against 
him— Criminal  Procedure  Code  (Act  X  of  1882), 
s.  221.  An  accused  is  entitled  to  know  with  cer- 
tainty and  accuracy  the  exact  nature  of  the  charge 
brought  against  him,  and  unless  he  has  this  know- 
ledge, he  must  be  seriously  prejudiced  in  his  de- 
fence. This  is  true  in  all  cases,  but  it  is  more 
especially  true  in  cases  where  it  is  sought  to  impli- 
cate him  for  acts  not  committed  by  himself,  but 
by  others  with  whom  he  was  in  company.  Behari 
Mahton  v.  Queen-Empress 

I.  L,  R.  11  Gale.  106 


7. 


Right  of  accused 


to  have  charge  read  and  to  appear  hy  mukhtar.  The 
Magistrate,  when  he  has  prepared  the  charge,  is 
bound  to  read  it  to  the  accused,  and  to  ask  him  if 
he  wishes  to  have  any  witnesses  summoned  to  give 
evidence  on  his  behalf  at  the  Sessions.  The  Magis- 
trate cannot  refuse  to  permit  an  accused  person  to 
attend  at  the  Sessions  by  mukhtar.  Queen  v. 
Hurnath  Roy         .  ,       2  W.  R.  Gr.  50 


8. 


Right  to  copies  of  documents 


— Right  ol,  on  trial — Evidence.  A  prisoner  applied 
for  copies  of  certain  documents  filed  in  Court  for  the 
purpose  of  his  defence.  Held,  that  the  Magistrate 
had  erred  in  refusing  his  application.  Per  LocH, 
J. — A  prisoner  is  entitled  to  have  copies  of  all 
documents  for  which  he  asks,  and  which  he  thinks 
necessary  for  his  defence,  and  it  is  for  the  officer 
trying  the  case,  whether  Magistrate  or  Judge,  to 
determine  at  the  hearing  whether  the  documents 
filed  by  the  prisoner  are  or  are  not  admissible  as 
evidence.  In  the  matter  of  the  petition  of  Shib 
Prasad    Panda 

6  B.  L.  R.  Ap.  59  :  14  W.  R.  Gr.  77 

Right  to  inspect  books  in 


case  of  theft — Right  to  make  statement.  So  far  as 
it  may  be  necessary  for  the  pui-poses  of  the  trial, 
when  books  are  the  subject  of  a  charge  of  theft, 
the  accused  is  entitled  to  inspection  of  the  books. 
It  is  not  competent  to  the  Court  in  a  criminal  trial 
to  refuse  to  allow  the  accused  to  make  a  statement. 
In  the  matter  of  Abdul  Guffoor    10  G.  L.  R.  54 

10. Right  of  accused  to  hear 

sentence — Criminal  Procedure  Code,  1861,  1869, 
s.  277.  When  the  proceedings  in  a  case  tried  by  a 
Subordinate  Magistrate  are  submitted,  under  s.  277 
of  the  Code  of  Criminal  Procedure,  to  a  District 
Magistrate  to  pass  sentence  upon  the  accused,  the 
accused  is  entitled  to  be  present  at  the  passing  of 
such  sentence  before  the  District  Magistrate.  Reg. 
V.  Ragha  Naranji         .         .  7  Bom.  Gr.  31 

Queen  v.  Gunesh  Siecar    .     7  W.  R.  Gr.  38 

PRISONERS  AGT  (III  OF  1900). 

ss.  2,  11— 


See  Coroner 


7  C.  W.  N.  889 


(     9877    ) 


DIGEST!  OF  CASES. 


(    9878    ) 


PRISONERS  ACT  (III  OF  IQOOy-contd. 


ss.  7,  8,  9— 

See  Habeas  Cobpcs  ,  writ  op. 

I.  li.  R.  29  Gale.  286 

s.  11— 

See  CoRoxER,  ixgnsixiox  bt. 

I.  L.  R.  31  Calc.  1 

PRISONERS'    TESTIMONY    ACT    (XV 
OF  1862). 

See  Civil  PfiOCEDrRE  Code,  1882,  s.  87 
(1859,  s.  78)     .     4  B.  L.  R.  O.  C.  51 

See  Small  Cavse  Cocrt,  moftssil — 
JrRiSDicTiox — Prisoners'  Testimoxy 
AcT     5  B.  L.  R.  215  :  13  W.  R.  278 

PRISONS  ACT  (XXVI  OF  1870.) 

Power  of  Superintendent  of  jail 

— Abetting  escape  of  prisoner — Beruj.  Reg.  XIV  of 
1S16.  A  superintendent  of  a  jail  has  no  power 
under  Act  XXVI  of  1870  to  imprison  for  one 
year  a  night  watchman  conArict«d  before  him  on  a 
charge  of  aiding  and  abetting  the  escape  of  a 
prisoner.  Neither  had  he  power  under  Regulation 
XIV  of  1816.     QxTEEX  V.  Sheoumbeb  Lal 

4  N.  W.  4 

S.    45 — Entering  a  havalat  with  intent 

to  convey  food  to  prisoner — Rides  made  by  Local 
Government  for  the  management  and  discipline  of 
prisons — House-trespass — Offence  in  relation  to  pri- 
son— Penal  Code,  s.  442 — Previous?  acquittal.  Per 
Spaskie,  J.,  and  Oldfield,  J.  (Stuart,  C.J., 
doubting),  that  a  havalat  (lock-up)  is  a  prison 
within  the  meaning  of  the  Prisons  Act.  Per 
Stuart,  C.J.,  that  food  is  not  an  "  article  "  with- 
in the  meaning  of  s.  45  of  that  Act.  Per  Stuart, 
C.J.,  and  Oldfield,  J.,  that  the  conveyance  of 
food  into  a  havalat,  not  being  expressly  prohibited 
by  the  rules  made  by  the  Local  Government  under 
s.  54  of  that  Act  for  the  management  and  discipline 
of  prisons,  is  not  "  contrary  to  the  regulations  of 
the  prisons  "  within  the  meaning  of  s.  45  of  that 
Act,  and  is  thei-efore  not  an  ofience  punishable 
tinder  that  section.  Heid,  therefore,  per  Stuart, 
C.J.,  and  Oldfield,  J.,  that,  where  a  person  en- 
tered into  a  havalat  with  intent  to  convey  or 
attempt  to  convey  food  to  an  under-trial  prisoner, 
such  act  on  his  part  did  not  amount  to  house-tres- 
I)ass  within  the  meaning  of  s.  442  of  the  Penal 
Code,  and  it  was  not  an  act  punishable  under  s.  45 
of  the  Prisons  Act.  Per  Spaxkie,  J.,  (contra).  Per 
Stuart,  C.J.,  that  the  fact  that  such  person  had 
been  tried  for  house-trespass  and  acquitted  was  no 
bar  to  his  being  tried  subsequently  for  an  offence 
under  s.  45  of  the  Prisons  Act.  Empress  r.  Lalai 
I.  Ii.  R.  2  AIL  301 

PRISONS  ACT  (IX  OF  1894). 

s.    52 — Presidency    Magistrate  not    a 


PRISONS  ACT  (IX  OF  1894)— cowcW. 
s.  52 — concld. 


Prisons  Act  and  he  has  no  jurisdiction  to  tr%'  pri- 
soners for  offences  under  that  section.  Emperor 
V.  Chota  Sixgh  {190S)    .  I.  L.  R.  32  Mad.  303 

PRIVACY. 

See  Custom       .      I.  L.  R.  10  All.  358 
See  Easemext  .      I.  L.  R.  29  All.  285 

See  Jurisdiction  of  Cr"il  Court — Pri- 
vacy,  IXVASIOX   OF. 

See    Prescription" — Easemexts — Priva- 
cy. 

iSee  Right  of   Suit — Prr'acy,  invasion 

OF. 

intrusion  on — 


See  Crimixal  Trespass. 

I.  Ii.  R.  22  Caic.  391 ;  994 

See  Penal  Code,  s.  332. 

I.  L.  R.  18  AIL  246 

—  right  of — 


District  Magistrate  or  Magistrate  of  the  first  class 
icithiu  s.  52  of  the  Act.  A  Presidency  Magistrate 
is  not  a  District  Magistrate  or  Magistrate" of  the 
first   class   within  the   meaning  of  s.   52    of   the 


-See  Prtv-acy    I.  L.  R.  29  All.  64  ;  582 

Easement — Easements 

Act  (V  of  lSy2),  s.  4 — Suit  by  occupier  of  house. 
Not  only  the  o\%"ner,  but  the  lessee  or  other  person 
in  lawful  possession  of  jn-eniiscs  may  maintain  an 
action  if  his  right  of  privacy  is  interfered  with. 
Gokal  Prasad  v7 Radho,  I.  L.  R.  10  All.  3jS,  referred 
to.     Kuxdax  v.  Bidhi  Chaxd  (1906) 

I.  L.  R.  29  AiL  64 

PRIVATE  AWARD. 

See  Appeal  .     11  C.  W.  N.  220 

PRIVATE  DEFENCE,  RIGHT  OF. 

See  Abscoxding  Offexder. 

I.  L.  R.  29  Calc.  417 
See  Culpable  Homicide. 

12  W.  R.  Cr.  15 
I.  L.  R.  3  AIL  253 

See  Penal  Code,  ss.  96  to  100. 

13  C.  W.  N.  1180 

See  Penal  Code,  s.  424. 

I.  Ii.  R.  25  Mad.  729 

See  Rioting      .         .        1  C.  L.  R.  521 

10  C.  Ij.  R.  578 

I.  L.  R.  13  Mad.  148 

I.  L.  R.  24  Calc.  686 

I.  L.  R.  26  Calc.  574 

I.  L.  R.  24  All.  298 

I.  L.  R.  36  Caic.  296 ;  827  ;  866 

See  Thumb  Impressions. 

I.  L.  R.  30  Calc.  97 

using  force  in    protecting  pro- 
perty- 

See  Penal  Code,  s.  143. 

13  C.  W.  N.  827 


(     9879     ) 


DIGEST  OF  CASES. 


(     9880     ) 


PRIVATE  DEFENCE,  EIGHT  OF—conid.       PRIVATE  DEEENCE,  RIGHT  OF—contd. 


1. Commencement  of,  and  res- 
trictions on,  right — Pennl  Code,  ss.  97,  99.  The 
ricfht  of  private  defence,  as  described  in  s.  97  of  the 
Penal  Code,  is  subject  to  the  restrictions  mentioned 
in  s.  99,  that  is,  it  should  be  exercised  only  in  the 
defence  of  one's  own  body  or  that  of  another  per- 
son against  an  offence  affecting  the  human  body. 
Under  s.  102,  the  right  commences  only  on  a  reason- 
able apprehension  of  danger  to  the  body  caused 
by  an  attempt  or  threat  to  commit  an  offence, 
and  by  s.  99,  cl.  4,  the  right  is  restricted  to  not  in- 
flicting more  harm  than  it  is  necessary  to  inflict 
for  the  purpose  of  defence.  Qtjeex  v.  Gobardhan 
Bhtjyan  4  B  L.  R.  Ap.  101  :  13  W.  R.  Cr.  55 


2. 


Extent  of  righ.t— Penal  Code, 


s.  103  and  s.  99.  The  right  of  private  defence 
iinder  s.  103  of  the  Penal  Code  is  restricted  by  s.  99 
of  that  Code,  and  does  not  extend  to  the  inflicting 
of  more  harm  than  it  is  necessary  to  inflict  for  the 
purpose  of  defence.     Queen  v.  DnrxuNJAi  Poly 

14  W.  R.  Cr.  68 

3. Commencement  and  extent 


of  the  right— PenaZ  Code,  ss.  99,  105 — Injorma- 
tion  of  offence  to  he  committed.  The  third  clause  of 
s.  99  of  the  Penal  Code  must  be  read  ^Yith  the  first 
clause  of  s.  105.  The  right  of  private  defence  of 
property  commences  when  a  reasonable  apprehen- 
sion of  danger  to  the  property  commences.  Be- 
fore such  apprehension  commences,  the  owner  of 
the  property  is  not  called  upon  to  apply  for  protec- 
tion to  the  public  authorities.  The  apprehension 
which  justifies  a  recourse  to  the  authorities  ought 
to  be  based  on  some  information  of  a  definite  kind 
as  to  the  time  and  place  of  the  danger  actually 
threatened.  The  accused  No.  1  received  inform- 
ation, one  evening,  that  the  complainants  intended 
to  go  on  his  land  on  the  following  day  and  uproot 
the  juvari  seed  sown  in  it.  At  about  3  o'clock  next 
morning  he  was  informed  that  the  complainants 
had  entered  on  his  land  and  were  ploughing  up  the 
seed.  Thereupon  he  at  once  proceeded  to  the  spot, 
followed  by  the  other  accused,  and  remonstrated 
with  the  complainants.  The  complainants,  without 
paying  any  attention  to  his  remonstrances,  com- 
menced an  attack  on  the  accused.  In  the  fight 
which  ensued,  both  sides  received  serious  injuries, 
and  the  leader  of  the  complainant's  party  was 
killed.  The  accused  were  thereupon  charged  and 
convicted,  under  ss.  304,  114,  325,  and  323  of  the 
Penal  Code,  of  culpable  homicide  not  amounting  to 
murder,  of  voluntarily  causing  grievous  hurt,  and 
of  causing  hurt.  Held,  reversing  the  convictions, 
that  the  complainants  being  the  aggressors,  the 
accused  had,  under  the  circumstances,  the  right  of 
private  defence,  both  of  person  and  of  property, 
and  that,  in  the  exercise  of  this  right,  they  did  not 
inflict  more  harm  than  was  necessary.  Held,  also, 
that  the  accused  were  not  bound  to  act  on  the  in- 
formation received  on  the  previous  evening  and 
seek  the  protection  of  the  public  authorities,  as 
they  had  no  reason  to  apprehend  a  night-attack  on 
their  property.  Queen-Empress  v.  Narsang 
Pathabhai     .        .         .    I.  L.  R.  14  Bom.  441 


4.  Pleading  right — Persons  invit- 
ing attacl:  The  right  of  private  defence  cannot  be 
pleaded  by  persons  who,  believing  they  will  be 
attacked,  court  the  attack.     Queen  v.  Nowabdee 

W.  R.  1864  Cr.  11 


5. Onus  prohandi — 

Alternative  plea.  It  is  for  those  who  raise  the  plea 
of  private  defence  to  prove  it.  The  act  charged 
cannot  be  denied,  and  the  plea  of  private  defence 
raised  as  an  alternative.  If  raised,  a  full  account 
of  the  occurrence  must  be  given  in  evidence.  In 
the  Matter  of  the  petition  of  James  Sirdar 

1  C.  L.  R.  62 


6.  Right    of    private 

defence — Plea  of  accused.  If  the  accused  pleads 
not  guilty  and  does  not  admit  the  act,  but  the 
pleader  for  the  defence  advances  in  his  argument 
the  plea  of  the  right  of  private  defence,  the  duty  of 
the  Court  is  to  accept  the  plea  if  it  appears  upon 
the  evidence,  either  for  the  prosecution  or  from  the 
defence,  that  what  was  done  by  the  accused  was  in 
self-defence.     Pasput  Gope  v.  Ram  Bhajan  Ojha 

1  C.  W.  N.  545 

Onits  prohandi — 


Evidence  Act,  s.  105.  Where  the  accused  had  been 
convicted  of  riot  under  s.  148  and  of  grievous  hurt 
under  s.  325  of  the  Penal  Code,  the  Sessions 
Judge  on  appeal  held  that  the  complainants  had 
themselves  been  the  aggressors,  and  that  the  ac- 
cused had  merely  exercised  the  right  of  private 
defence  ;  but,  inasmuch  as  they  had  not  sot  up  the 
plea  of  private  defence,  he  considered  it  was  not 
competent  to  him  to  set  aside  the  conviction.  Held, 
that,  though  the  onus  was  on  the  accused,  the  find- 
ing of  the  Judge  amounted  to  one  that  they  had 
discharged  that  onus,  and  on  that  finding  the  ac- 
cused were  entitled  to  an  acquittal.  In  the  matter 
of  Kali  Churn  Mookerjee  11  C.  L.  R.  232 

8. Exercise  of  right — Possession. 

A  party  in  possession  of  land  is  legally  entitled  to 
defend  his  possession  against  another  party  seeking 
to  eject  him  by  force.     Queen  v.  Tulsi  Singh 

2  B.  ii.  R.  A.  Cr.  16  :  10  W.  R.  Cr.  64 

Queen  v.  Mokee       .         .      12  "W.  R.  Cr.  15 

9. Dispute  as  to  pos- 
session of  land.  Where  A  is  in  actual  peaceable 
possession  of  land,  B's  attempt  to  recover  possession 
of  it  by  force  is  an  illegal  act  which  A  has  a  right 
to  resist.  If  B  uses  force  in  carrying  out  his  at- 
tempt, .4  has  a  right  to  oppose  force  to  force,  and 
to  inflict  upon  B  such  injury  as  is  necessary  to 
compel  him  to  desist.  Queen  v.  Sachee  alias 
Sachee  Boler           ,         .  7  W.  R.  Cr.  112 

10.  ■    Criminal      trespass — Penal 

Code,  ss.  99  and  104.  Where  the  offence  which 
occasions  the  right  of  private  defence  of  property 
is  criminal  trespass,  the  right  of  defence  under 
s.  104  of  the  Penal  Code  only  extends  (subject 
to  the  restrictions  of  s.  99)  to  the  voluntarily 
causing  to  the  wrong-doers  some  harm  other  than 
death.     Queen  v.  Goburdhun  Pari 

14  W.  R.  Cr,  74 


(    9881    ) 


DIGEST  OF  CASES, 


(    9882    ) 


PRIVATE  DEFENCE,  RIGHT  OT—contd.     \   PRIVATE  DEFENCE,  RIGHT  OF— confef. 


11. 


Culpable  homicide.  The  legal 


right  of  private  defence  of  the  body  and  property 
is  not  exceeded  by  a  person  who  is  attacked  by 
another  with  a  spear,  and  who  strikes  a  blow  with 
a  latee,  which  results  in  the  death  of  the  party 
attacking,  and  such  right  of  private  defence  of 
the  body  extends,  under  s.  100  of  the  Penal  Code, 
to  the  taking  of  life  where  grievoiis  hurt  is  reason- 
ably apprehended.     Quees  v.  MoizrDr>r 

11  W.  R.  Cr.  41 


12. 


Pettal  Code,  ss. 


14S,  304 — Culpable  homicide.  The  prisoners,  who 
in  resisting  a  sudden  attack  made  upon  them  by 
cert-ain  persons  for  the  purpose  of  cutting  their 
crop,  and  when  they  had  no  time  to  complain  to  the 
police,  inflicted  a  wound  on  one  of  them  with  a 
bamboo,  from  the  effects  of  which  the  man  died, 
were  convicted  by  the  Sessions  Judge  under  ss.  148 
and  304  of  the  Penal  Code.  The  High  Court  ac- 
quitted the  prisoners,  holding  that  the  force  used, 
or  the  injuries  inflicted,  were  not  such  as  to  exceed 
their  rights  of  private  defence  of  property.  Qcees 
r.  GooROO  Churn  Chang 

6  B.  L.  R.  Ap.  9  :  14  W.  R.  Cr.  69 


13. 


Penal        Code, 


s.  100,  d.  2,  and  s.  103,  d.  4.  Under  the  facts  of 
this  case,  a  person  was  held  to  have  rightly  exer- 
cised the  right  of  private  defence  as  contemplated 
in  cl.  2,  s.  100,  and  cl.  4,  s.  103,  Penal  Code,  though 
in  the  exercise  of  such  right  he  killed  one  of  his 
aggressors.     Qfeen  f.  Ram  Lall  Singh 

22  W.  R.  Cr.  51 


14. 


'House-breaking — Limits    of 


right  of  defence.  The  right  of  private  defence  of 
■property  against  house-breaking  does  not  extend 
to  causing  the  death  of  the  house-breaker  when 
he  has  made  his  escajpe  from  the  premises 
empty-handed,  and  is  at  some  distance  from  the 
place.  No  more  harm  should  be  done  than  is 
necessary  to  effect  his  capture.  Queen  r.  Bolaki 
JoLAHAD       1  B.  L.  R,  S.  N.  8  :  10  W.  R.  Cr.  9 


15. 


Attacking     man 


found  in  house  at  night.  The  accused  was  attacked 
by  a  man  whom  he  found  by  a  hole  cut  in  his  house 
for  the  purpose  of  committing  a  burglary,  and 
struck  the  man  a  blow  which  caused  his  death. 
Hdd,  that  the  accused  simply  exercised  his  right  of 
private  defence,  and  had  committed  no  crime. 
Queen  v.  Pelkoo  Nushyo       .     2  "W.  R.  Cr.  42 


16. 


-House -trespass  with  intent 


to  commit  adultery.  Penal  Code,  ss.  96, 
104.  Where  a  person  assisted  by  a  friend  re- 
taliated severely  on  another  who  trespassed  into 
his  house  with  the  object  of  having  intercourse 
with  his  wife,  he  was  held  to  have  committed  no 
offence  ;  ss.  96  and  104  of  the  Penal  Code  justify, 
ing  him  in  causing  any  hArm  short  of  death  to  the 
trespasser ;  and  his  friend  was  also  acquitted  as 
having  aided  him  to  commit  no  offence.  Queen 
r.  Dhauman  Teli  .         .     20  "W.  R.  Cr.  36 

17.  -_ Obstruction  of  public  ser- 
vant— Resisting  police  officer  making  search  without 
icarrant— Penal   Code,   s.    99 — Criminal   Procedure 


Code,  1S61,  s.  135.  An  officer,  subordinate  to  an 
officer  in  charge  of  a  police  station,  who  was  deputed 
by  the  latter  to  make  an  inquiry  under  s.  13-5  of  the 
Code  of  Criminal  Procedure,  attempted  \\-ithout  a 
search  warrant  to  enter  a  house  in  search  of  property 
alleged  to  have  been  stolen,  and  was  obstructed  and 
resisted.  Hdd  (applving  s.  99  of  the  Penal  Code), 
that,  even  though  the  police  officer  was  not  strictly 
justified  in  searching  the  bouse  without  a  warrant, 
the  person  obstructing  and  resisting  could  not  set  up 
the  illegality  of  the  officer's  proceeding  as  a  justifica- 
tion of  his  obstruction,  and  it  was  not  shown  that 
that  officer  was  acting  otherwise  than  in  good  faith 
and  without  malice.  Reg.  v.  Vyankatrav  Shri- 
^^VAS         ....  7  Bom,  Cr.  50 


18. 


Penal  Code  [Act 


XLV  of  1S60),  s.  99— Obstruction  of,  and  resis- 
tance to.  Inspector  searching  honse  without  icarrant — 
Officer  acting  illegally,  but  in  good  faith — Madras 
Abkari  Act,  ss.  31  and  36.  A  Sub-Inspector  of 
Salt  and  Abkari  attempted,  without  a  search  war- 
rant, to  enter  a  house  in  search  of  property,  the 
illicit  possession  of  which  is  an  offence  under  the 
Madras  Abkari  Act,  and  was  obstructed  and  re- 
sisted. Hdd,  that,  having  regai-d  to  s.  99  of  the 
Penal  Code,  even  though  the  Sub-Inspector  was 
not  strictly  justified  in  searching  a  house  without 
a  wan'ant,  the  persons  obstructing  and  resisting 
could  not  set  up  the  illegality  of  the  officer's  pro- 
ceeding as  a  justification  of  their  obstruction,  as 
it  was  not  shown  that  that  officer  was  acting 
other^vise  than  in  good  faith  and  without  malice. 
Queen-Empress  v.  Pukot  Kotu 

L  li.  E.  19  Mad.  349 


19. 


Penal  Code,  ss.  99 


and  1S6 — Voluntarily/  obstructing  a  public  servant  «» 
discharge  of  his  duties — Marnlatdar's  decree — Exe- 
cution  by  a  surveyor  under  Collector  s  orders— ~- 
Public  function.  In  a  suit  filed  in  a  Marnlatdar's 
Court  under  Bombay  Act  III  of  1876.  the  plaintiff 
obtained  a  decree  against  the  accused  for  possession 
of  a  certain  piece  of  land.  When  the  Mamlatdar 
proceeded  to  execute  the  decree,  he  found  that 
there  was  no  land  corresponding  to  the  boundaries 
set  forth  in  the  plaint,  and  that  the  parties  were 
joint  owners  and  in  joint  occupation  of  the  land  in 
dispute.  Finding  himself  unable  to  execute  the 
decree,  the  ilamlatdar  referred  the  matter  to  the 
Collector  for  advice.  The  Collector,  on  looking 
into  the  papers  of  the  case,  ordered  a  surveyor  to 
execute  the  decree  by  dividing  the  land  in  dispute 
and  putting  the  decree-holder  in  possession  of  his 
share.  The  surveyor,  in  attempting  to  execute  the 
decree,  was  obstructed  by  the  accused,  who  was 
thereupon  tried  and  convicted  of  voluntarily  ob- 
structing a  public  servant  in  the  discharge  of  his 
pubUc  functions,  under  s.  188  of  the  Penal  Code 
(Act  XLV  of  1860).  Hdd,  that  the  Collector's 
order  was  entirely  ultra  vires  as  to  leave  no  room 
for  the  operation  of  either  the  first  or  the  second 
clause  of  s.  99  of  the  Penal  Code,  as  to  right  of 
private  defence.     Queen-Empress  i-.  Tulsiram 

I.  L.  R.  13  Bom,  168 
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20. 


Penal  Code,  s.  99 


— Besisiance  to  warrant  of  arrest  in  execution  of  a 
decree — Assa'uU  on  officer.  A  warrant  issued  for  the 
arrest  of  a  debtor  under  the  provisions  of  s.  251 
of  the  Civil  Procedure  Code  was  initialled  by  the 
Munsarim  of  the  Court,  sealed  -with  the  seal  of  the 
Court,  and  delivered  to  the  proper  officer  for  execu- 
tion. The  debtor  forcibly  resisted  the  officer,  and 
was  tried  and  convicted,  under  s.  353  of  the  Penal 
Code,  of  assaulting  a  public  servant  in  the  execu- 
tion of  his  duty  as  such.  Held,  with  reference  to 
s.  99  of  the  Penal  Code,  that  the  act  of  the  accused 
did  not  cease  to  be  an  offence  on  the  ground  that  it 
was  done  in  the  exercise  of  the  right  of  private  de- 
fence.    Queen-Empbess  v.  Janki  Prasad 

I.  L.  R.  8  All.  293 


21. 


Premeditated     riot.     There 


can  be  no  right  of  private  defence,  either  on  one 
side  or  the  othei',  in  a  case  of  premeditated  riot. 
QcEEX  V.  Jeolall  .         .     7  W.  R.  Cr.  34 


22. 


Penal  Code    (Act 


XLV  of  1860),  s.  96  et  seq.  When  a  body  of  men 
are  determined  to  vindicate  their  rights  or  supposed 
rights  by  unla^^•ful  force  and  when  they  engage  in  a 
fight  with  men  who,  on  the  other  hand,  are  equally 
determined  to  vindicate  by  unlawful  force  their 
rights  or  supposed  rights,  no  question  of  self-de- 
fence arises.     Queex-Empeess  v.  Prag  Dat 

I.  L.  R.  20  All.  459 


23. 


Pencd  Code,  s.  1C4 


— Persons  acquitted  of  culpable  homicide,  but  con- 
victed of  rioting.  In  an  aiiray  respecting  land 
one  of  the  aggressive  party  was  killed.  The  pri- 
soners, who  were  exercising  the  right  of  private  de- 
fence of  property,  were  acquitted  by  the  jury  of 
culpable  homicide,  but  convicted  of  rioting.  Held, 
that,  not  being  legally  guilty  of  any  offence  coupled 
with  rioting,  and  not  being  rioters  or  members  of 
an  unlawful  assembly,  they  could  claim  the  benefit 
of  s.  104.  Penal  Code  :  they  were  therefore  released. 
QrEEX  V.  MiTTo  SiKGH    .         .     3  W.  R.  Cr.  41 


24. 


Pioting —  Unlaw- 


ful assembly — Bight  of  private  defence  of  property- 
Penal  Code  (Act  XLV  of  1860),  ss.  97, 103, 104, 10', 
and  107.  A  party  of  persons  consisting  of  some  five 
peadas  and  a  number  of  coolies  sufficient  for  the 
work  to  be  done  went  to  a  spot  on  a  river  flowing 
through  the  lands  of  M  for  the  purpose  of  either 
repairing  or  erecting  a  bund  across  it  to  cause  the 
w  ater  to  flow  down  a  channel  on  the  lands  of  their 
master  T.  The  river  at  the  time  was  almost  dry, 
and  the  party  did  not  go  armed  ready  to  fight  or 
use  force,  and  they  did  not  during  the  subsequent 
occurrence  use  force.  Having  arrived  at  the  spot 
about  10  A.M.,  they  proceedetl  to  work  at  the  bund 
until  the  afternoon.  At  about  4  p.m.  a  bodj-  of 
men,  consisting  about  1,200  in  all,  many  of  them 
armed  with  lathis  and  headed  by  the  prisoners,  who 
were  servants  of  M,  which  had  been  seen  collecting 
together  during  the  day,  proceeded  to  the  spot,  and 
about  25  or  30  of  them  attacked  T's  men,  some  five 
of  whom  were  more  or  less  severely  wounded  with 
the  lathis.     The    occurrence  resulted  in  the  con- 
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viction  of  some  of  ilf's  servants  for  rioting  under 
s.  147  of  the  Penal  Code,  il/'s  people  wholly  denied 
any  right  on  the  part  of  T  to  construct  or  repair 
the  bund,  and  had  previously  denied  the  existence 
of  such  right  and  refused  permission  to  T  to  exer- 
cise it.  It  was  contended  that  the  assembly  of  iV/'s 
people  was  not  an  "  unla^-ful  assembly "  ;  that 
the  interference  by  T's  people  with  the  channel  of 
the  river  justified  them  in  coming  to  stop  the  work, 
and  the  show  and  use  of  force  in  compelling  them 
to  do  so.  Held,  that  the  prisoners  had  been  rightly 
convicted.  Held,  further,  that,  as  no  right  of  private 
defence  of  property  is  conferred  by  the  Penal  Code, 
except  as  against  the  perpetrators  of  offences  under 
the  Penal  Code,  and  that,  as  upon  the  facts  of  the 
case  as  found  no  offence  had  been  committed  by 
T's  people,  their  acts  amounting  merely  to  a  civil 
trespass,  and  as  there  was  no  pressing  or  immediate 
necessity  of  a  kind,  showing  that  there  was  no  time 
to  have  recourse  to  the  protection  of  the  public 
authorities,  no  question  as  to  the  right  of  private 
defence  arose  in  the  case.  Ganouri  Lal  Das  v. 
Queex-Empress  .      I.  L.  R.  16  Calc.  206 


25. 


Trespass — Penal  Code,  ss.  97, 


164,  106.  Wliere  A  trespassed  on  the  lands  of 
B,  whose  servants  seized  and  confined  A  till  the 
following  day,  when  B  gave  information  to  the 
police,  it  was  held  that  the  conduct  of  B  and 
his  servants  in  confining  A  could  not  be  supported 
on  the  ground  that  they  were  exercising  the  right 
of  private  defence  of  property  under  ss.  97, 104,  and 
105  of  the  Penal  Code.  Shurufooddin  v.  Kassi- 
NATH 13  W.  R.  Cr.  64 


26.  — — Trespass— De- 
mand, for  payment  of  rent.  Mere  persistence  in  de- 
mand for  rent  does  not  amount  to  trespass  justify- 
ing the  exercise  of  the  right  of  private  defence. 
Mahomed  Jak  v.  Khadi  Sheikh.  HrRXATH  De 
V.  JoYGOPAL  De.     Huris  Chundba  Das  v.  Bola 

AUDHICAREE.       AhMUDDY    V.    AXUXD    MOHAX    Mo- 

zooMDAR       .         .         .         .     16  W.  R.  Cr.  75 


27. 


Wrongful      distraint      of 


crops — Penal  Code,  ss.  97,  99.  Where  a  zamin- 
dar's  servants  enter  on  land  with  the  intention 
of  distraining  the  crops  without  proper  notice, 
the  raiyat-owners  are  justified  in  considei'ing  such 
actions  as  trespass.  Qucere  :  Would  the  raiyats  in 
such  a  case  be  protected  by  the  provisions  of  the 
Penal  Code,  ss.  97  and  99,  in  preventing  the  dis- 
traint and  confining  the  men  emnloved  to  make  it  ? 
Queen  v.  Kaxhai  Shahu      .   '  23  "W.  R.  Cr.  40 

28. i Indian       Penal 

Code  (Act  XLV  of  1860),  s.  147— Riot —Private 
defence  of  property — Indian  Pencd  Code  (Act  XLV 
of  1860),  ss.  96  et  seq. — Deliberate  aggression  by  party 
entitled  to  possession.  Party  A  sowed  a  crop  in  a  field 
to  the  possession  of  which  apparently  they  were  en- 
titled. Party  B,  claiming  the  field  and  the  crop  as 
theirs,  entered  upon  the  land  and  began  to  cut  the 
crop.  Party  A,  having  watched  party  B  enter 
upon  the  land,  took  counsel  together  and  then  pro- 
ceeded to  attack  party  B,  and  a  fight  ensued  in 
which  grievous  hurt  was  caused.   Held,  that  it  was 
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not  open  to  party  A  to  plead  that  they  were  acting 
in  the  exercLse  of  their  right  of  private  defence  of 
property.  Queen-Empress  v.  Prag  Dat,  I.  L.  R. 
20  All.  459,  followed.  Queen- Emjyr ess  v.  Sarsang 
Pathabhai,  I.  L.  R.  14  Bom.  441,  distinguished. 
Pachhauri  v.  Queen-Em  press,  I.  L.  R.  24  Calc.  686, 
not  followed.  King-Emperob  v.  Kaliji  (1901) 
I.  li.  E.  24  All.  143 


29. 


Obstructing  religious  pro- 


cession—PewiJ  Code  (Act  XLV  of  1S60),  ss.  97, 
101,  104 — Private  defence — "  Protect  a  right  " — 
Unlawful  assembly.  The  villagers  belonging  to  C 
walked  in  a  religious  procession,  through  a  part 
of  the  village  of  K,  carrying  with  them  a  vessel 
containing  water  which  purported  to  be  conse- 
crated. The  villagers  of  K,  objecting,  obstructed 
the  procession,  whereupon  the  members  of  it 
resisted  the  obstruction,  and  used  some  violence, 
causing  grievous  hurt  to  one  of  the  obstructors 
and  hurt  to  others  of  them.  The  members  of 
the  procession  were  charged  with,  and  con^•icted 
of,  being  members  of  an  unlawful  assembly, 
possessing  deadly  weapons,  and  causing  grievous 
hurt ;  and  their  convictions  were  upheld  on  appeal. 
On  revision  : — Held,  that  the  convictions  were 
wrong.  The  accused  were  justified,  in  the  circum- 
stances, in  exercising  their  right  of  private 
defence ;  and  the  harm  inflicted  was  not  more 
than  appeared  to  have  been  necessary  for  the 
purpose  of  self-defence.  Regula  Bheemappa 
V.  Empeeor  (1902)  .     I.  L.  E.  26  Mad.  249 

80.  Illegal  warrant — Penal  Code, 


s.  99 — Obstruction  to  execution — Crimirml  Procedure 
Code  (Act  V  of  1S9S),  ss.  96  and  100— Warrants 
wrongly  issued  tinder  s.  96  instead  of  under  s.  100. 
Where  on  the  complaint  of  one  G  that  his  wife 
was  wrongfully  confined  by  his  father-in-law, 
a  warrant  was  issued  under  s.  96,  Criminal 
Procedure  Code,  and  the  Police  attempting  to 
execute  this  warrant  at  the  house  of  the  father- 
in-law  was  obstructed  by  him  and  seven  others 
who  also  used  criminal  force.  Held,  that  the 
accused  were  justified  in  doing  what  they  did  in 
the  exercise  of  the  right  of  private  defence.  That 
as  the  warrant  issued  was  wholly  illegal  and 
must  be  treated  as  nullity,  the  accused  were  not 
deprived  of  the  right  of  private  defence  under 
s.  99,  Indian  Penal  Code.  "  Not  strictly  justifiable 
by  law  "  in  s.  99,  Indian  Penal  Code,  explained. 
Bisr  Haldak  v.  Ejipebor  (1907) 

11  C.  W.  N.  836 

31.  Attack  by  a  large  body  of 

armed  men  prepared  to  fight — Rioting— Penal 
Code  (Act  XLV  of  1S60),  ss.  96  to  106,  147,  f||. 
The  complainant's  party,  consisting  of  twelve  or 
thirteen  persons,  went  with  kodalis  to  a  bund 
erected  on  the  land  of  the  master  of  the  accused  in 
order  to  cut  it,  as  it  obstructed  the  flow  of  water 
from  their  lands  and  destroyed  their  crops.  The 
accused  hearing  of  this  at  once  assembled  to  the 
namber  of  50  or  60,  armed  themselves  with  lathis 
and  proceeded  to  the  bund.  At  this  time  the  com- 
plainant's party  had  either  finished  the  cutting  or 
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ceased  to  do  so,  when  they  saw  the  accused  ap- 
proaching. The  latter  attacked  the  complainant's 
party  and  drove  them  to  their  village.  One  or 
more  of  the  assailants  also  beat  a  man,  who  was 
present  there,  but  was  not  connected  with  the  cut- 
ting of  the  bund,  both  in  the  first  attack  and  when 
they  returned  from  the  chase,  and  fractured  his 
skull,  in  consequence  of  which  he  died  shortly 
after.  Held,  that  the  accused  were  members  of  an 
unlawful  assembly  from  the  beginning,  as  they 
Vvent  armed  with  lathis  and  in  large  numbers  to  en- 
force their  right  at  all  hazards,  that,  if  not  so  at 
the  beginning,  they  became  an  unlawful  assembly 
and  had  no  right  of  private  defence,  when  the  oppo- 
site party  had  ceased  cutting  the  bund,  and  that, 
even  if  they  had,  they  exceeded  their  right  by  at- 
tacking their  opponents  and  chasing  them  and  by 
beating  the  deceased.  Shunker  Singh  v.  Burmah 
Matho,  23  W.  R.  Cr.  23 ;  Pachkauri  v.  Queen- 
Empress,  I.  L.  R.  24  Calc.  686,  distinsuished. 
Kabiruddin  v.  Emperor,  I.  L.  R.  35  Calc.  368  :  12 
C.  W.  X.  384,  followed.  EjrPEEOR  v.  Ambika  Lal 
(1908)  .         .     I.  L.  E.  35  Calc.  443 

82.  .  Rioting— As- 
sembly of  armed  men  prepared  for  fight — Penal  Code 
(Act  XLV  of  1860),  ss.  96  to  106— Misdirection  to 
jury.  There  is  no  right  of  private  defence  where 
two  parties  arm  themselves  for  a  fight  to  enforce 
their  right  or  supposed  right,  and  deliberately 
engage  in  large  numbers  in  a  fight.  In  such  a  case, 
if  it  is  not  shown  that  the  accused  were  acting  with- 
in the  legal  limits  of  the  right  of  private  defence, 
it  does  not  matter  which  party  was  the  first  to 
attack.  In  re  Kalee  Beparee,  1  C.  L.  R.  521,  and 
Jairam  Mahton  v.  Emperor,  I.  L.  R.  35  Calc.  103, 
followed.     Kabiruddin  v.  Emperor  (190S) 

I.  Ii.  E.  35  Calc.  368 

33.  — Common    object 

as  found  by  Original  and  Appellate  Courts — Penal 
Code  (Act  XLV  of  1860),  ss.  96—106.  Xo  right  of 
private  defence  arises  where  a  large  body  of  men 
go  armed  and  prepared  for  a  fight,"  and  attack  the 
opposite  party  with  intent  to  enforce  their  right  oi 
supposed  right  to  certain  land.  The  petitioners 
numbering  from  forty  to  sixty,  armed  with  lathis, 
spears  and  heavy  billets  of  wood,  proceeded  to  the 
disputed  land,  attacked  the  complainant  and  his 
father,  and  destroj-ed  the  crops  arowinc  thereon. 
Both  parties  claimed  the  land  as  having  fallen  to 
their  shares  on  partition.  The  Magistrate  found  that 
the  complainant  was  in  possession  and  had  grown 
the  crops.  Held,  that  the  right  of  private  defence 
did  not  arise,  as  there  was  no  invasion  of  the  peti- 
tioner's rights  on  the  day  of  occurrence,  and,  in 
any  case,  that  they  had  ample  time  to  have  re- 
course to  the  authorities  for  the  protection  of  their 
rights.  Where  the  accused  were  charged  with 
rioting  with  intent  to  dispossess  the  complainant, 
but  the  Appellate  Court  thought  the  question  of 
possession  not  clear  and  found  them  guilty  of  riot- 
ing with  the  intention  of  enforcing  their  right  or 
supposed  right  :  Held,  that  both  common  objects 
raised  the  same  questions,  and  that  the  accused 
were  in  no  wav  prejudiced.  MAXiBrnDix  p» 
Emperor  (1908)  * ,        .     I.  L,  E.  35  Calc.  384 
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PRIVATE  INTERNATIONAL  LAW. 
French  citizens  in  British  India 


— Omts — Domicile,  proof  of — Post-nuptial  marriage 
settlement — Immoveahle  property,  law  governing — 
Lex  rei  sitce — Matrimonial  domicile — Code  Napo- 
leon, Arts.  1401 — 1496.  One  Alexandre  Charriol 
married  a  French  woman  in  British  India  sans 
contract.  Subsequently  he  executed  a  marriage 
settlement  dealing  with  certain  immoveable 
property  in  Calcutta  settling  the  same  on  certain 
trusts.  The  property  was  sold  later  on  and  the 
sale-proceeds  were  invested  in  certain  funds. 
In  this  suit  by  the  present  trustees  for  direc- 
tions for  the  disposition  of  the  trust  funds,  the 
question  was  whether  the  deed  was  invalid  and 
inoperative  and  therefore  whether  French,  and  not 
English  law,  should  govern  the  disposal.  Held, 
that  the  onus  was  first  on  the  jierson  attacking  the 
settlement  to  show  conclusively  that  the  settlor 
was  a  French  citizen  with  a  French  domicile.  Held, 
also,  on  the  facts  of  this  case,  that  the  settlor  was 
not  a  French  citizen  with  a  French  domicile.  Held, 
further,  that  even  if  the  settlor  were  of  French 
domicile,  his  having  married  a  French  woman  sans 
contract  did  not  imply  such  a  special  contract  as 
would  take  away  the  operation  of  the  ordinary  rule 
that  lex  rei  siice  would  govern  immoveable  pro- 
perty. D'Nicols  V.  Curlier,  [1900]  2  Ch.  410, 
dissented  from.  D'Nicols  v.  Curlier,  [1900]  A.  C. 
21,  explained.  Story's  Conflict  of  Laws,  s  159, 
referred  to.     Boxkaud  v.  Chahriol 

I.  L.  R.  32  Calc.  631 
9  C.  W.  N.  394 

PRIVATE  LAND. 

^ee  Bengal  Tenancy  Act,  s.  120  (2). 

7  C.  W.  N.  400 

PRIVATE  PARTITION. 

See  Partition  .     I.  L.  R.  36  Calc.  726 


PRIVATE  PROSECUTOR. 

Right  to  papers— CriV/!m«Z  Procedure 

Code  {Ad  XXV  of  1861),  s.  434.  Private  prose- 
cutor not  allowed  to  appear  on  a  reference  to  the 
High  Court  under  s.  434  of  the  Criminal  Procedure 
Code.     Queen  v.  Ramjai  Mozumdar 

6  B.  L.  R.  Ap.  46 

S.C.    SXJDDtlEUDDEEN     SlECAR   V.     RaM     JOY     Mo- 

jooMDAR         .         .         .         .     14  W.  R.  Cr.  51 

PRIVATE   SALE. 

See   Civil  Procedure  Code,  1882,    310A. 
I.  L.  R.  30  Bom.  575 

See  Practice   .     I.  L.  R.  30  Bom.  109 


PRIVATE    STREET. 

See   Bombay    District    Municipal   Act 

(Bom.  Act  VI  of  1873),  ss.  33  and  42 

I.  L.  R.  27  Bom.  221 


PRIVILEGE. 

See  Defamation 


.     8  Bom.  Cr,  168 

I.  L.  R.  6  Mad.  381 

I.  L.  R.  11  Mad.  477 

I.  L.  R.  15  Mad.  214 ;  414 

I.  L.  R.  16  Mad.  235 

I.  L.  R.  17  Bom.  127  ;  573 

I.  L.  R.  22  Calc.  46 

I.  L.  R.  17  Mad.  87 

I.  L.  R.  19  Bom.  51 ;  340 

I.  L.  R.  36  Calc.  375 

See  False^Charge  I.  L.  R.  19  Bom.  51 

See  Libel  .         .     I.  L.  R.  14  Bom.  97 

I.  L.  R.  23  Calc.  867 

8  C.  W.  N.  731 

I.  L.  R.  35  Calc.  495 

1.  L.  R.  36  Calc.  883 ;  907 

—  from  arrest — 

See  Arrest — Civil  Arrest. 

See  Contempt    of     Court — Effect    of 
Contempt         .     4  B.  L.  R.  O.  C.  90 

See  Pardanashin  Women  8  W.  R.  282 

1  B.  L.  R.  P.  B.  31 

I.  L.  R.  4  Calc.  583 

I.  L.  R.  7  Calc.  19 

from  attendance  in  Court — 

See  Pardanashin  Women. 

See  Parties — Privileges  of  Parties. 

Marsh.  627 
15  W.  R.  129 

from  suit — 


See  Defamation. 

See  Jurisdiction  of  Civil  Court— For- 
eign AND  Native  Rulers. 

See  Libel. 

See  Secretary  of  State. 

I.  L.  R.  27  Bom.  189 

of  counsel — 

See  Penal  Code,  s.  499,  Excep.  9. 

13  C.  W.  N.  340 

PRIVILEGED  COMMUNICATION. 

■  See  Arbitration — Awards — Validity 
of  Awards  and  Ground  for  setting 
THEM  ASIDE     .     I.  L.  R.  4  Calc.  231 

See  Defamation. 

>See  Inspection  of  Documents. 

I.  L.  R.  2  Bom.  453 
I.  L.  R.  11  Calc.  655 
I.  L.  R.  12  Calc.  265 
I,  L.  R.  15  Bom.  7 
I,  L.  R.  22  Calc.  105 

See  Libel. 

1.  Professional  communication 

— Attorney  and  client — Privilege — Evidence  Act  {I  of 
1872),  s.  126.     To  be  privileged  under  s.  126  of  the 
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PEIVILEQED 
contd. 


COMMUNICATION- 


COMMUNICATION^ 


Evidence  Act  (I  of  1872),  a  communication  by  a 
party  to  his  attorney  must  be  of  a  confidential  or 
private  nature.  \Vhere  defendants  at  an  interview, 
at  which  the  plaintiff  was  present,  admitted  their 
partnership  to  their  attorney,  who  was  then  also 
acting  as  attorney  for  the  plaintiff  : — Held,  that  the 
attorney  was  not  precluded  by  s.  126  of  the  Evid- 
ence Act  (I  of  1872)  from  giving  evidence  of  this 
admission  to  him  :  1st,  because  the  defendants' 
statements,  having  been  made  in  presence  and  hear- 
ing of  the  plaintiff,  could  not  be  regarded  as  con- 
fidential or  private  :  2nd,  because  those  statements 
did  not  appear  to  have  been  made  to  the  attorney 
exclusively  in  his  character  of  attorney  for  the  de- 
fendants, but  to  have  been  addressed  to  him  also 
as  attorney  for  the  plaintiff.  Memox  Hajee 
Haroox  Mahomed  v.  Abdul  Kabim 

I.  L.  E.  3  Bom.  91 


2. 


Privilege,     extent 


of — How  far  solicitor  bound  to  disclose  communica- 
tion made  in  course  of  employment — Attorney  and 
client— Evidence  Act  (I  of  1S72),  s.  126.  The  Uw 
relating  to  professional  communications  between  a 
solicitor  and  a  client  is  the  same  in  India,  as  in 
England.  It  is  not  every  commimication  made  by  a 
client  to  an  attorney  that  is  privileged  from  dis- 
closure. The  privilege  extends  only  to  communi- 
cations made  to  him  confidentially,  and  with  a  view 
to  obtaining  professional  advice.  Whore  a  solicitor 
claims  privilege  under  s.  126  of  the  Indian  Evid- 
ence Act  (I  of  1872),  he  is  boutnd  to  disclose  the 
name  of  his  client,  on  whose  behalf  he  claims  the 
privilege.  The  mere  fact  that  the  client's  name 
had  been  communicated  to  him  in  the  course  and 
for  the  purpose  of  his  employment  as  solicitor  by 
another  client,  affords  no  excuse,  unless  it  was 
communicated  to  him  confidentially,  on  the  express 
understanding  that  it  was  not  to  be  disclosed.  But 
a  solicitor  is  not  at  liberty,  without  his  client's  ex- 
press consent,  to  disclose  the  nature  of  his  profes- 
sional employment.  S.  126  of  the  Indian  Evidenco 
Act  protects  from  publicity  not  merely  the  details 
of  the  business,  but  also  its  general  pui-port,  unless 
it  be  known  aliunde  that  such  business  falls  within 
proviso  I  or  II  to  the  section.  At  an  interview 
between  a  solicitor  and  a  client,  the  solicitor  took 
dowTi  a  certain  statement  made  by  a  person  named 
A  B,  who  was  in  his  client's  company,  and  whose 
name  was  communicated  to  him  in  the  course  and 
for  the  purpose  of  his  professional  employment. 
A  B  was  aftenvards  tried  for  defamation,  and  the 
solicitor  was  examined  by  the  prosecution  with 
reference  to  the  statement  made  to  him  by  the 
accused  at  the  above  interview.  The  solicitor  was 
asked  whether  the  person  who  had  made  the  state- 
ment had  given  his  name  as  A  B.  The  solicitor 
declined  to  answer  the  question  on  the  ground  of 
privilege.  Held,  that  the  solicitor  was  bound  to 
answer  the  question,  unless  A  B's  name  was  com- 
municated to  him  by  his  client  in  confidence  with 
a  view  to  its  not  being  disclosed.  Framji  Bhicaji 
V.  MoHA>-si>-G  DHAXsrsG   I.  L.  E»  18  Bom.  263 


PRIVILEGED 

— contd. 

3. Communication  to 

ilukhtears  acting  as  pleaders  for  their  clients — Evid- 
ence Act  (I  of  is: 2),  3.  126.  The  restrictions 
imposed  by  s.  126  of  the  Evidence  Act  in  respect 
of  what  are  known  as  privileged  communications 
extend  also  to  communications  made  to  mukhtoars 
when  acting  as  pleaders  for  their  clients.  Abbas 
Peada    v.  Queex-Empeess 

L  L.  R.  25  Calc.  738 
2  C.  W.  N.  484 

4. Communication   to 

clerk  of  pleader — Evidence  Act  (/  of  1S72),  ss.  120, 
127.  Per  Baxeejee.  J. — S.  127  of  the  Evidence 
Act  (I  of  1S72)  extends  to  a  communication  made 
to  the  pleader's  clerk  the  same  confidential  character 
that  attaches  to  a  communication  to  the  pleader 
direct,  under  s.  126.  Kameshwar  Pershad  v. 
AiiAXUTriXA  .         .     I.  L.  R.  26  Calc.  53 

2  C.  W.  N.  649 

5.  Act   II   of   ISoo, 

s.  24.— Vakil  and  client.  S.  24,  Act  II  of  185.5, 
does  not  warrant  a  vakil's  exclusion  from  the  wit- 
ness-box, though  it  may  excuse  his  answering 
certain  questions  relating  to  communications  be- 
tween him  and  his  client.  Doolab  Jha  v.  Rtxjeet 
Roy 15  W.  R.  340 

6. Act  II  of  lS-5o, 

s.  24 — Mukhtear  and  client.  The  question  whether 
a  communication  between  the  accused  and  witness 
is  privileged,  is  a  question  of  law  for  the  Judge  to 
decide.  Commimications  between  mukhtears  and 
their  clients  are  not  privileged  within  s.  24  of  Act  II 
of  1855.  QuEEX  v.  Chaxdrakant  Chuckerbctty 
1  B.  Ij.  R.  a.  Cr.  8  :  10  W.  R.  Cr.  14 

7.    ; Prosecutor  in  cri- 

minal  case  and  his  attorney  aiuJ  clerk.  Semble  : 
Communications  between  a  prosecutor  in  a  criminal 
case  and  his  attorney,  and  between  the  attorney 
and  his  clerk  with  respect  to  the  case,  are  not 
privileged.  In  the  matter  of  the  petition  of  Belilios 

12  B.  li.  R.  249 
s.c.  QcEEX  V.  Belilios        .     20  W.  R.  Cr.  61 

8.  Statements  laid  before  coun- 
sel— Legal  advice.  Statements  laid  by  clients 
before  counsel  for  the  purpose  of  obtaining  legal 
advice  are  privileged.  Muxchershaw  Bezoxji'i-. 
New  Dhuetjmsey  Splxxixg  axd  Weavix-g  Com- 
PAXY       .         .         .         .     I.  L.  R.  4  Bom.  576 

9. Letters    between     Govem- 

m.ent  serv&nts— Discovery — Production  of  docu- 
ments— Solicitor  and  client — Act  XIV  of  1^62, 
s.  133.  Letters  written  by  one  of  the  defendant's 
servants  to  another  for  the  purpose  of  obtaining 
information  -vvith  a  view  to  possible  future  litigation 
are  not  privileged,  even  though  they  might,  under 
the  circumstances,  be  required  for  the  use  of  the 
defendant's  solicitor.  In  order  that  privilege  may 
be  claimed,  it  must  be  shown  on  the  face  of  the 
affidavit  that  the  documents  were  prepared  or 
written  merely  for  the  use  of  the  solicitor.  Bipro 
Doss  Dey  v.  Secretary  of  State  for  Ixdia. 

I.  L.  R.  11  Calc.  655- 
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pmVIIiEGED  COMMUNICATION— 

contd. 

10.    Ijetters  between  solicitors 

for  various  plaintiffs — Atorney  and  client — 
Inspection — Production — Waiver  of  'priviJege.  The 
plaintiffs  resided  in  England,  and  sued  the  defend- 
ant in  Bombcty  for  specific  performance  of  an  agree- 
ment to  purchase  certain  premises.  This  agree- 
ment had  been  made  on  behalf  of  the  plaintiffs  by 
S.  their  agent  in  Bombay.  The  defendant  pleaded 
that  by  the  terms  of  the  agreement  it  -nas  provided 
that  the  deed  of  assignment  should  contain  a 
covenant  by  the  three  plaintiffs  to  indemnify  the 
defendant  against  any  claims  upon  the  premises 
that  might  be  made  at  any  time  by  or  on  behalf  of 
the  representatives  of  one  N.  The  defendant's 
solicitor  prepared  a  draft  assignment  which  con- 
tained this  covenant,  and  sent  it  to  the  plaintiff's 
solicitors  (Messrs.  P  and  If)  for  approval.  On  the 
19th  March  1880,  W  called  upon  B,  the  defendant's 
solicitor,  and  informed  him  that  M,  the  third  plaint- 
iff, refused  to  sign  any  deed  which  contained  the 
above  covenant.  At  this  interview  W  read  to  B 
portions  of  a  letter  written  with  reference  to  the 
proposed  deed  by  3IcG  <&  Co.  (solicitors  for  the 
first  two  plaintiffs)  to  V,  the  solicitor  of  the  third 
plaintiff,  and  of  another  letter  written  by  V  to  his 
client,  the  third  plaintiff.  The  defendant  called 
upon  the  plaintiff  to  produce  these  letters  for  in- 
spection. Held,  that  the  letters  were  privileged, 
and  that  the  fact  that  portions  of  them  had  been 
read  to  the  defendant's  solicitor  was  no  waiver  of 
the  privilege  as  regarded  the  parts  ■nhich  were  not 
read.     Kay  v.  Poorunchand  Poonalal 

I.  L.  R.  4  Bom.  631 

11. Letters  by  client  to  solicitor 

Discovery — xifpclavU  of  documents — Sufficiency  of 

affidavit — Further  affidavit — Inspection  of  documents 

Practice.     WTiere  in  an  afndavit    of  documents 

privilege  is  claimed  for  a  correspondence  on  the 
grouncf  that  it  contains  instructions  and  confiden- 
tial communications  from  the  client  (the  plaintiff) 
to  his  solicitor,  it  must  appear  not  merely  that  the 
correspondence  generally  contains  instructions,  etc., 
but  that  each  letter  contains  instructions  or  confi- 
dential communications  to  the  attorneys  with  refer- 
ence to  the  conduct  of  the  suit.  Beivicke  v.  Graham, 
7  Q.  B.  D.  40(1,  followed.  Omental  Ban'k  Coe- 
roRATioN  V.  Brown  &  Co. 

I.  L.  R.  12  Calc.  265 

12. Statement  in  petition  to 

Magistrate— i)e/rtm«r(OH.  Held,  that,  under  the 
circumstances  of  the  case,  the  allegations  contained 
in  a  petition  presented  by  respondent  to  the  Magis- 
trate acting  in  his  administrative  capacity  cannot 
bo  regarded  as  a  privileged  communication  made 
in  the  course  of  judicial  proceedings  ;  and  it  being 
proved  that  the  allegations  so  made  were  made 
with  sinister  motive  and  malicious  intention,  and 
that  they  were  irrelevant  to  the  occasion,  the 
appellant  was  entitled  to  some  substantial  damages. 
Chowdhry  Goordtjtt  Singh  v.  Gopal  Dass 

1  Agra  33 

13.  Statement   to  punchayet— 

llhrjal  conviction  for  defamation.    Where  a  person 


PRIVILEGED  COMMUNICATION— 

C07ltd. 

called  upon  by  a  punchayet,  convened  by  the  com- 
plainant's relatives,  to  explain  why  he  had  made  a 
defamatory  remark  coacerning  the  complainant, 
made  a  statement  by  way  of  explanation  : — Held, 
that,  such  statement  being  privileged,  a  conviction 
for  defamation  for  making  such  statement  was 
illegal.     In  re  Govindappa  Nayak 

I.  L.  R.  7  Mad.  36 


14. 


Petition  to  Revenue  Officer 


— Defamation — Presumptions  as  to  malice.  Certain 
raiyats  in  a  zamindari  village  addressed  a  petition 
to  the  tehsildar  praying  that  the  Village  Munsif 
might  be  retained  in  office  notwithstanding  the 
zamindar's  application  for  his  removal.  The 
petition  imputed  criminal  acts  to  the  zemindar,  who 
now  sued  the  petitioners  for  damages  on  the  ground 
that  the  petition  contained  a  false  and  malicious 
libel.  It  was  found  that  in  fact  the  communica- 
tion was  made  bond  fide,  and  that  there  was  some 
ground  for  some  of  the  imputations.  Held  that  the 
petition  was  a  privileged  communication,  and  the 
alleged  libel  was  not  actionable.  The  question 
when  malice  may  be  presumed,  discussed.     Ven- 

KATA  NaRASIMHA  V.  KOTAYYA 

I.  L.  R.  12  Mad.  374 


15. 


Communication  by  a  servant 


of  a  company  to  one  of  bis  subordinates 
as  to  another  subordinate — Defamation.  In  an 
action  for  damages  for  defamation  brought  by  a 
brewer  recently  employed  by  a  brewery  company 
against  the  local  manager  of  the  company,  the  de- 
famatory statements  complained  of  were  contained 
in  a  letter  written  by  the  defendant  to  the  directors 
of  the  company,  and  also  in  a  letter  written  to  an- 
other brewer  in  the  employ  of  the  company,  in 
which  he  said  that  the  plaintiff  "  had  failed  most 
utterly,  and  I  have  been  compelled  to  inform  him 
that  you  will  take  the  position  of  senior  brewer  at 
the  brewery."  Held,  that  all  these  statements 
were  in  the  nature  of  privileged  communications. 
Leishman  v.  Holland    .      I.  L.  R.  14  Mad.  51 

16.  — Letter    from    husband  to 


■wife— Evidence  Act  (I  of  1S72),  s.  122— Letter  taken 
on  search  of  icifes  house.  On  a  trial  for  the  offence 
of  breach  of  trust  by  a  public  servant,  a  letter  was 
tendered  in  evidence  for  the  prosecution  which  had 
been  sent  by  the  accused  to  his  wife  at  Pondicherry 
and  had  been  found  on  a  search  of  her  house  made 
there  by  the  police.  Held,  that  the  letter  was  not 
inadmissible  in  evidence  against  the  accused  as 
being  a  privileged  communication.  S.  122  of  the 
Evidence  Act  was  not  applicable.  Queen-Em- 
press V.  Donaghue  .     I.  L,  R.  22  Mad.  1 


17. 


Official    communication — 


Penal  Code  (Ad  XLV  of  1860),  s.  499,  Eighth 
Exception — Defamatory  communication  made  in  offi' 
cial  confidence — Malice  in  fact — Privilege  of  publie 
officer  to  refuse  to  disclose  official  communication, 
nature  of — Public  interests — Itidian  Evidence  Act  {I 
of  IS 72),  s.  124.  Where  a  defamatory  statement  is 
made  on  a  privileged  occasion,  the  complainant 
must  show  that  there  was  malice  in  fact.     S.  124. 
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PEIVIIiEGED         COMMUNICATION—       PRIVY  COUNCIL— conW. 


COTZC'rf. 

Indian  Evidence  Act,  makes  the  public  officer,  to 
•whom  a  communication  is  made  in  official  confi- 
dence, the  judge  of  whether  such  communication 
should  or  should  not  be  divulged  in  the  public 
interest,  and  he  is  entitled  to  decide  whether  the 
public  interests  would  suSer  by  its  production,  and, 
if  he  considers  they  would  so  suSer,  to  refuse  to 
produce  it.  Beat<ion  v.  Skene,  6  H.  <fc  N.  SSS  ; 
Hennessy  v.  Wright,  21  Q.  B.  D.  '09,  referred  to. 
Where  a  public  officer,  to  whom  a  defamatory 
communication  had  been  made  in  official  confidence, 
claimed  privilege  on  the  ground  that  the  publication 
of  the  communication  might  cause  a  scandal  in  the 
office  :  Held,  that  the  case  did  not  come  in  within 
8.  124  of  the  Evidence  Act,  inasmuch  as  the  officer 
in  this  case  did  not  consider  that  public  interest 
would  suffer,  but  claimed  privilege  on  a  different 
ground,  viz.,  to  prevent  a  scandal  in  the  office. 
BiDHU  BnrsAX  Bose  r.  Haki  Nath  Chakravaeti 
(1902)         ....  7C.  W.N.  246 

PRIVILEGED  OCCASION. 

See  Libel  .     I.  L.  E.  36  Calc.  907 

PRIVY  COUNCIIj. 

See  Appeal     .     I.  L.  R.  35  Calc.  648 

See  Appeal  to  Pkivy  Cocxcil. 

See  Civil  PKOCEDmE  Code,  1882,  s. 
596  .         .  9  C.  W.  N.  370 

See  Civil  Pbocedube  Code,  1882,  s.  610 

I.  L.  R.  28  AIL  337 

10  C.  W.  N.  545  ;  564 

See  Defamation    I.  li.  R.  35  Calc.  495 

See  Hncor  Law      .       10  C.  W.  N.  95 

See  Letters  Patent  .  9  C.  "W.  N.  566 
I.  li.  R.  32  Bom.  186 

See  Mortgage    .  I.  L.  R.  31  Calc.  332 

See  OrDH  Rext  Act,  s.  108. 

13  C.  W.  N.  1093 

See  Paetitiox         .      13  C,  W.  N.  690 

See  Practice  .     10  C.  W.  N.  225,  230 
1. 1..  R.  28  All.  215,  219 

See  Privy  Coitscil,  practice  of. 

decree  of — 

See  Execution  of  Decree  — Orders 
AND  Decrees  of  Privy  Council. 

execution  of  decree  of— 

See  Execution  of  Decree — Orders  and 
Decrees  of  Privy  Council. 

See  Limitation  Act,  1877,  Art.  180  (1859, 
s.  19). 

See  Mesne  Profits — Assessment  in 
Execution  and  Suits  foe  Mesne 
Profits. 

5  B.  L  R.  605  :  13  Moo.  I.  A.  490 

16  W.  R.  30 

I  23  W.  R.  449 


L 


Decree  of  affirmance  or  refu- 


sal— Leave  to  appeal  to  Privy  Council — Valuation. 
In  a  Land  Acquisition  case  the  applicant  claimed 
a  sum  of  R 77.000  odd  as  the  value  of  the  land 
taken ;  the  Collector  assessed  the  value  at 
R28.2S7  ;  the  Judge  on  reference  to  him  upheld  the 
Collector's  award.  The  applicant  then  preferred 
an  appeal  to  the  High  Court  valuing  the  appeal  at 
R49,000  odd,  being  the  difference  between  'the 
Collector's  award  and  the  amount  claimed.  The 
High  Court  partially  decreed  the  appeal  by  giving 
the  petitioner  an  additional  sum  of  about  R7,000. 
The  appellant  then  applied  for  leave  to  appeal  to 
the  Privy  Council.  Held,  that  the  decree  of  the 
High  Court  was  properly  a  decree  of  affirmance  of 
the  first  Court's  decree  as  regards  the  subject- 
matter  of  the  proposed  appeal  and  as  there  was  no 
question  of  law  the  application  ought  to  be  refused. 
Sree  Nath  Roy  Bahadur  f.  The  Secretary  op 
State  for  India  (1904)  .  8  C.  W.  N.  294 
Pauper  suit — Leave    to    appeal 


to  Privy  Council — Civil  Procedure  Code  (Act  XIV  of 
1SS2),  ss.  -590,  622— Letters  Patent  of  1S65,  s.  39 — 
Order  of  the  High  Court  under  s.  622  allmcing  a  party 
to  sue  in  forma  pauperis — Pmcer  of  High  Court  to 
grant  certificate  as  to  fitness  of  appeal.  An  order 
passed  by  the  High  Court  imder  s.  622  of  the  Civil 
Procedure  Code  deciding  that  a  certdin  party 
should  be  allowed  to  sue  in  forma  pauperis  is  not 
a  final  decree  passed  in  an  appeal  within  the  mean- 
ing of  s.  595  of  the  Civil  Procedure  Code,  nor  is  it  a 
final  judscment  made  on  appeal  within  the  meaning 
of  s.  39  of  the  Letters  Patent  of  1865.  Held,  in  &n 
application  for  leave  to  appeal  to  the  Privy  Council 
against  such  an  order,  that  the  High  Court  had  no 
power  to  grant  a  certificate  as  to  the  fitness  of  the 
appeal.     Sakan  Sing  v.  Gopal  Chandra  Xeogi 

(1904) 8  C.  W.  N.  296 

3. Interlocutory   orders — Letters^ 

Patent,  els.  13.  4^ — Leave  to  append — Jurisdiction, 
question  of.  The  High  Court  in  the  exercise  of  its 
Extraordinarj-  Original  Civil  Jurisdiction  removed 
to  itseK  for  trial  a  suit  instituted  in  the  Court  of  the 
Resident  at  Aden.  On  an  application  having  been 
made  for  leave  to  appeal  to  the  Privy  Council : — 
Held,  that  the  certificate  prayed  for  should  be  given, 
for  (i)  even  if  the  order  to  be  appealed  from  was 
interlocutory,  the  High  Court  had  discretion  to 
grant  the  certificate  under  cl.  40  of  the  Amended 
Letters  Patent ;  (ii)  that  the  value  of  the  subject- 
matter  was  RIO.OOO  ;  and  (iii)  the  question  raised 
was  one  of  jurisdiction.  Municipal  Officer, 
Aden.  f.  Abdul  Kakdi(1904) 

I.  Li.  R.  28  Bom.  292 

Agency    Courts  in    Kathia- 


■war — Appeal — Governor  of  Bombay  in  Council 
— Relation  of  Kathiaicar  to  the  British  Crown 
and  nature  of  extent  of  control  exercised  over  it — 
Suits,  Civil  and  Political — Political  Jurisdiction — 
Order  of  a  King's  Court  injuriously  affecting  person 
not  a  British  subject — King  in  Council,  right  of  re- 
dress  by.  The  Province  of  Kathiawar  is  not 
wholly  British  Indian  territory.     The  relation  of  the 
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Kathiawar  States  to  the  British  Crown  was  that 
the  Chiefs  paid  a  forced  tribute,  but  were  otherwise 
independent.  Political  control  was  largely  exer- 
cised over  them,  but  the  intervention  was  only  with 
the  object  of  maintaining  peace,  good  order,  and 
security  :  there  was  no  assertion  of  territorial 
sovereignty ;  and  no  lesislative  power  over  the 
province  ■\\as  claimed.  The  nature  and  extent  of 
the  control  exercised  by  the  British  Indian  author- 
ities over  the  administration  of  justice  in  Kathia- 
war  were  that  all  arrangements  were  carried  out, 
not  by  legislative  action,  but  by  orders  or  resolu- 
tions of  the  Executive  Government.  In  cases 
within  the  jurisdiction  of  the  Chiefs,  there  was  no 
judicial  appeal  to  the  British  authorities.  The 
Agency  Courts  dealt  with  the  classes  of  cases  with- 
drawn from  the  jurisdiction  of  the  Chiefs,  the 
functions  of  the  Political  Agent  being  not  so  much 
judicial  as  "  diplomatic  and  controlling."  Ap- 
peals from  the  Agency  Courts  lay,  not  to  the  High 
Court,  but  to  the  Governor  of  Bombay  in  Council, 
and  thence  to  the  Secretary  of  State  for  India,  the 
whole  system  showing  that  the  intention  of  Govern- 
ment was,  and  always  had  been,  that  the  jurisdic- 
tion exercised  in  connexion  with  Kathiawar  should 
be  political  and  not  judicial  in  its  character  .  Two 
suits  were  instituted  in,  and  determined  by  the 
Agency  Courts  in  Kathiawar  and  by  the  Governor 
of  Bombay  in  Council ;  one,  to  enforce  a  mortgage, 
was  classed  as  a  "  Civil  "  case,  and  the  other,  to 
redeem  a  mortgage,  was  merely  on  account  of  the 
rank  of  the  parties  classed  as  "  political."  Held, 
that  there  was,  for  the  purposes  of  these  appeals, 
no  substantial  distinction  between  them,  and  that 
the  relation  of  the  Kathiawar  States  to  the  British 
Crown  and  the  nature  and  extent  of  the  control 
over  them  being  as  above,  no  appeal  lay  from  the 
orders  made  in  such  suits  to  the  King  in  Council. 
Semble  :  If  a  Court  administering  justice  on  the 
King's  behalf  makes  an  order,  judicial  in  its  nature, 
by  which  some  one  is  imjustly  and  injuriously 
affected,  the  person  aggrieved  is  not  precluded  from 
applying  to  the  King  in  Council  to  redress  his 
wrong,  merely  by  the  fact  that  he  is  not  the  King's 
subject.  Hemchakd  Devchand  v.  Azam  Sakar- 
LAL  Chhotamlal  (1905)  .  I.  Ii.  R.  33  Calc.  219 
s.e.  10  C.  W,  W.  361 
L.  R.  33  I.  A.  1 

Lower     Court    in    framing 


rules  acts  in  execution  and  its  order  is  ap- 
pealable under  s.  244  of  the  Code  of  Civil 
Procedure.  An  Order  in  Council  discharged  the 
decrees  of  the  High  Court  and  District  Court  and 
referred  it  to  the  latter  to  frame  rules  for  carrying 
out  a  scheme  of  management  directed  by  the  said 
Order  in  Council.  Held,  that  the  Order  in  Council 
disposed  of  the  same  finally,  and  it  was  not  intended 
to  make  a  reference  to  the  District  Court  under  s.  17 
of  the  Privy  Council  Act,  3  and  4  Will.  IV,  Cap.  41. 
If  such  a  reference  was  contemplated,  the  referee 
\^  ould  have  to  report  and  the  case  would  have  been 
adjourned  pending  the  receipts  of  such  report. 
The  judgment  and  order  clearly  did  not  contem- 
plate such  a  report.,  but  disposed  of  the  case    finally 
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The  District  Judge,  in  framing  the  rules,  did  not 
act  as  referee,  but  in  execution  of  the  final  decree  in 
the  case  and  his  order  framing  the  rules  was  appeal- 
able under  s.  244  of  the  Code  of  Civil  Procedure. 
Prayaga  Doss  Jee  Vaetj  v.  Tibxjmala  Ptjeisa 
SRmANGA  Charytjltj  (1908) 

I.  L.  R.  31  Mad.  406 


6. 


Decree  " — Application  for  leave 


to  appeal  to  the  Privy  Council — Limitation — 
High  Court's  refusal  to  admit  appeal  after  period  of 
limitation — Civil  Procedure  Code  {Act  XIV  of 
1SS2),  s.  i:95 — "  Final  decree  passed  on  ap- 
peal,'' meaning  of.  An  order  of  the  High  Court 
refusing  to  admit  an  appeal  after  the  period  of 
limitation  prescribed  therefor  by  the  Limitation 
Act  is  not  a  "  decree  passed  on  appeal  "  by  a  High 
Court  under  s.  595  of  the  Civil  Procedure  Code  and 
there  is  therefore  no  jurisdiction  to  grant  leave  to 
appeal  therefrom  to  the  Privy  Council  under  clause 
(a)  or  (h)  of  that  section.  Sunder  Koer  v.  Chand- 
ishivar  Prosad  Singh,  I.  L.  R.  30  Calc.  679,  followed. 
Kaesoxdas  Dharamsey  v.  Gangabai  (1907) 

I.  L.  R.  32  Bom.  108 

Security  for  costs  of  respond- 


ents— Government  Promissory  Notes  at  their 
nominal  value,  whether  acceptable — High  Court 
Bides  {Appellate  Side),  Part  II,  Chap.  IV,  Rule 
XX — Practice.  A  deposit  of  Government  Securi- 
ties amounting  to  R4,000,  at  their  nominal  value, 
comes  within  the  express  words  of  Rule  XX,  Part 
II,  Chap.  IV  of  the  High  Court  Rules,  requiring 
the  appellant  to  deposit  Government  Securities 
"  to  the  extent  of  R4,000  "  for  costs  of  the  re- 
spondent in  an  appeal  to  His  Majesty  in  Council. 
GoLAP  KujiARi  V.  Ganesh  Chandra  Mitra  (1909) 
L  L.  R.  36^Calc.  653 

PRIVY  COUN-CIL  APPEALS  ACT  (VI 
OF  1874). 

See  Appeal  to  Privy  Council. 
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1.  Admissiox  to  Practice    .     .         .     9897 

2.  Record,  Preparation  op      .         .     9897 

3.  Appeals  from  Interlocutory    Or- 

ders   9898 

4.  Enlarging  Time  for  Appeal  .  9898 

5.  Special  Leave  to  Appeal     .         .  9898 

6.  Leave  to  Defend  Appeal    .         .  9905 

7.  Cross-appeal         ....  9906 

8.  Valuation  of  Appeal  .         .         .  9906 

9.  Stay    of    Proceedings    in    India, 

PENDING  Appeal  .         .         .     9908 

10.  Withdrawal  of  Appeal        .  .  9911 

11.  Insolvency  of  Appellant    .  .  9912 

12.  Death  of  Party  on  Record  .  9912 

13.  Substitution  of  Appellant  .  9912 

14.  Dismissal  op  Appeal  for  Want  of 

Prosecution   .  .         .         .9913- 
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Col.     i 

15.  Restoration  of  Appeal  .         .     .     9914    ■ 

16.  Remission  of  Case  to  India         .     9916 

17.  Practice  as  to  Objections  .         .9917 

18.  Revivor  of  Appeal       .         .         .     9921 

19.  Questions  of  Fact       .         .         •     9921 

20.  Concurrent  Judgments  on  Facts      9926 

21.  Re-hearing 9933 

22.  Leave  to  bring  fresh  Suit.         .     9935 

23.  Execution  op  decree  or  Order  .     9935 

24.  Costs 9936 

25.  Criminal  Cases     ....     9940 

26.  Erroneous      Interpretation      of 

Order  in  Council      .         .         .     9941 

See    Appeal    to    Privy    Council — 
Practice  and  Procedure. 

^ee    Mahomedan    Law — Inheritance — 
Findings  of  fact. 

I.  Ii.  R.  31  AIL  557 

See    Mahomedan     la^w — Vai.idity     of 
Gift    .         .    L  L.  R.  35  Cale.  271 
Ii.  R.  35  I.  A.  67    j 

See  Will,  genuineness  of. 

13  C.  W.  N.  782 


1.  ADMISSION  TO  PRACTICE. 

Rules  of  3l8t  of  March  1871— 

Vakil  of  High  Court.     The  words  of  ss.  2  and  3  of 


the  Rules  of  31st  March  1871  are  such  that  the 
classes  of  persons  to  be  admitted  to  practise  in  the 
Privy  Council  must  be  either  solicitors  or  others 
practising  in  London,  or  solicitors  admitted  by  the 
ffigh  Court  in  India  or  in  the  Colonies,  resijectively, 
and  have  not  left  an  undefined  class  admissible  at 
the  discretion  of  the  Judicial  Committee.  In  the 
matter  of  tlie  petition  of  Twidale 

I.  Ij.  R.  16  Cale.  636 
Ii.  R.  16  I.  A.  163 

2.  RECORD,  PREPARATION  OF. 
-     Decision    limited     to    one    of 


several  issues  of  law — Omission  of  immaterial 
matter  in  preparation  of  printed  book.  In  a  suit  in 
which  the  original  Court  had  framed  and  decided 
several  issues,  the  High  Com-t  on  appeal  confined 
their  decision  to  the  questions  which  in  their 
opinion  governed  the  case,  leaving  other  issues  un- 
decided as  not  affecting  the  result  after  the  decision 
to  which  they  had  come.  Afterwards  the  suit  was 
admitted  to  appeal  in  conformity  with  s.  603,  Code 
of  Civil  Procedure.  In  the  preparation  of  the 
printed  copy  of  the  record  the  question  arose 
whether  the  copy  should  be  made  of  the  whole 
record,  or  of  only  so  much  of  it  as  was  material 
to  the  correctness  of  the  High  Court's  decision. 

VOL.  IV. 


PRIVY  COUNCIIi,  PRACTICE  OF—conld. 
2.  RECORD,  PREPARATION  OF—concld. 

Their  Lordships  directed  that  only  so  much  of  the 
original  record  as  bore  upon,  and  was  material  to, 
the  questions  decided  by  the  High  Court,  and  the 
subject  of  the  appeal,  should  be  printed  in  the 
copv.  Venkata  Suriya  Mahipati  Ram  Krishna 
Rao  v.  Court  of  Wards     I.  L.  R.  20  Mad.395 

Ii.  R.  24  I.  A.  194 

3.  APPEALS  FROM  INTERLOCUTORY 
ORDERS. 

There  is  no   law  which 

requires  a  suitor  to  appeal  from  interlocutory 
orders  under  penalty  of  forfeiting  for  ever  the 
benefit  of  the  consideration  of  the  Appellate  Court. 
The  Privy  Council  have  in  many  cases  corrected 
erroneous  interlocutory  orders  on  the  appeal  of  the 
whole  cause  coming  before  them.  Moheshue 
Singh  i'.  Government  of  India 

3  W.  R.  P.  C.  45  :  7  Moo.  I.  A.  283 

Sheonath   alias   Burray   Kaka   v.    Ramnath 
alias  Chotay  Kaka 

1  Ind.  Jur.  N.  S.  161  :  5  W.  R.  P.  C.  21 
10  Moo.  I.  A.  413 

Forbes  v.  Ameeroonissa  Begum. 

1  Ind.  Jut.  N.  S.  117 

5  W.  R.  P.  C.  47 

10  Moo.  I.  A.  340 

4.  ENLARGING  TIME  FOR  APPEAL. 


Jurisdiction 


of 


Judicial 


Committee  as  to  application  to  enlarge 
time  for  appeaL  The  Judicial  Committee  have 
no  jurisdiction  to  entertain  an  application  for  ex- 
tension of  time  to  appeal  until  the  petition  of  appeal 
is  lodged.  Where  it  appeared  that  an  inquiry  was 
pending  before  the  Master  in  the  Court  below, 
arising  out  of  the  decree  which  was  the  subject  of 
the  appeal,  the  result  of  which  might  render  the 
prosecution  of  the  appeal  unnecessary,  the  Judicial 
Committee  enlarged  the  time  prescribed  by  Rule  5 
of  the  Order  in  Council  of  13th  June  1853  for  pre* 
secution  thereof,  until  further  order.  Gung.adhur 
Seal  v.  Raddamoney  Dossee   6  Moo.  I.  A.  209 

5.  SPECIAL  LEAVE  TO  APPEAL. 


L  Form  of  petition — Amendment 

of  a  petition  too  general  and  vague.  It  is  incum- 
bent upon  a  party  applying  for  special  leave  to 
appeal  to  set  out  in  the  petition  a  full  statement  of 
the  facts  and  legal  grounds,  to  show  that  there  is  a 
substantial  case  on  the  merits,  and  a  point  of  law 
involved,  proper  to  be  determined  by  the  Appel- 
late Court.  A  petition  for  special  leave  to  appeal 
contained  a  general  statement  of  the  proceedings 
in  India,  and  an  averment  thatxthey  were  irregular 
and  contrary  to  law.  Such  petition  ordered  to  be 
dismissed  or  to  stand  over  for  amendment  as  being 
too  general  and  vague.  On  the  amended  petition, 
stating  in  detail  the  facts,  and  specially  showing 

14  N 
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5.  SPECIAL  LEAVE  TO  APPEAL— conicZ. 

legal  grounds  of  objection  to  the  decrees  and  order 
of  the  Court  below  refusing  leave  to  appeal,  special 
leave    to    appeal    was    granted.     Goree    Monee 

DOSSEE  V.   JUGGUT  IXDRO  NaRAIN  ChOWDHRY 

11  Moo.  I.  A.  1 


2. 


Application       for      special 


leave — Omission  of  material  facts — Costs.  A  peti- 
tion for  special  leave  to  appeal  being  ex  parte,  it  is  a 
iiniversal  and  most  important  rule  of  the  Court 
that  every  fact  which  is  material  to  the  determi- 
nation of  the  question  raised  upon  the  petition 
should  be  truly  and  fairly  stated,  and  where  there 
is  an  omission  of  material  facts,  whether  it  arises 
from  improper  intention  on  the  part  of  the  peti- 
tioner, or  whether  it  arises  from  accident  or  negli- 
gence, still  the  effect  is  the  same,  if  the  Court  has 
been  induced  to  make  an  order  which,  if  the  facts 
had  been  fully  before  it,  it  would  not,  or  might  not, 
have  been  induced  to  make.  Where  the  Court 
was  of  opinion  that  there  had  been  no  intentional 
misrepresentation,  and  that  there  had  been  delay 
on  the  other  side,  it  discharged  an  order  giving 
special  leave  to  appeal  where  an  important  fact  had 
been  kept  fi'om  the  Court,  without  costs,  remarking 
that  it  would  have  thought  it  right,  whether  the 
mistake  was  intentional  or  not,  to  have  given  costs, 
had  it  not  been  for  the  delay.  Mohux  Lall 
SooKUL  V.  Bebee  Doss         .     8  Moo.  I.  A.  193 

3.  Incorrect       state- 


ment of  facts — Iticorrect  statement  as  to  valuation. 
In  this  case  the  Privy  Council  originally  gave  leave 
to  appeal,  provided  satisfactory  evidence  were  sup- 
plied by  the  appellants  to  the  Registrar  of  the 
Sudder  Court  that  the  real  or  market  value  of  the 
land  in  dispute  exceeded  R  10,000.  This  order  was 
subsequently  discharged  as  obtaineti  upon  an  in- 
correct statement  of  the  facts,  it  appearing  after- 
wards that  the  appellants  had  satisfied  the  Regis- 
trar that  the  real  or  market  value  of  the  land 
exceeded  R  10,000.  The  appeal  was  restored,  with 
a  general  suggestion  that  the  terms  of  the  Bengal 
Stamp  Regulation  (X  of  1829)  upon  the  subject  of 
value  should  be  carefully  attended  to.  Mohun  Loll 
SooKtL  V.  Debee  Dass  Dutt  .   2  "W.  R.  P.  C.  9 

8  Moo.  I.  A.  492 

4. Reasons    omitted    in   order 


admitting  to  review — Civil  Procedure  Code 
{Act  XIV  of  18S2),  s.  626.  With  reference  to  the 
requirement  in  s.  626  of  the  Civil  Procedure  Code 
that  reasons  should  be  recorded  by  the  Judge 
granting  an  order  of  admission  to  review,  the  mere 
omission  to  record  them  was  not  held  a  ground  for 
granting  special  leave  to  appeal  from  the  order  or 
from  the  decree,  which  was  subsequently  made. 
Shaxkau  Baksh  t'.  Bulwant  Sixgh.  Ex  jAirie 
Shaxkar  Baksh     .         .    I.  L.  R.  27  Calc.  333 

L.  R.  27  I.  A.  79 
4  C.  W.  W.  203 

5,  Counter-petition  to  dismiss 

appeal — Leave  to  appeal  granted  ex  parte.  If  leave 
to  appeal  be  granted  ex  parte,  the  respondent  may, 
as  a  matter  of  course,  present  a  counter-petition  to 
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dismiss  the  appeal.  Sibxaraist  Ghose  v.  Hullo- 
DHFR  Doss  .         .         .6  Moo.  I.  A.  207 

6.  Appeal      in     matter      not 

strictly  appealable— 5to/.  3&  4  Will.  IV,  c.  41. 
Where  a  matter  has  been  referred  by  Her  Majesty 
to  the  Judicial  Committee  which  is  not  strictly  an 
appealable  grievance,  their  Lordships  may,  under 
the  reservations  contained  in  3  &  4  Will.  IV,  c.  41, 
advise  Her  Majesty  to  grant  the  petitioner  leave 
to  appeal.     Morgan  v.  Leech   2  Moo.  I.  A.  428 

7.  ~ Special  leave  where  no  ap- 
plication made  in  India — Case  under  appeal- 
able value.  The  Judicial  Committee  will  not  enter- 
tain an  application  for  special  leave  to  appeal  to 
Her  Majesty  in  Council  from  a  decree  of  the  High 
Court  where  the  subject-matter  in  suit  is  under 
the  appealable  value  prescribed  by  ss.  39  and  40 
of  the  Bombay  Charter  of  1682,  unless  the  peti- 
tioner has  applied  to  the  High  Court  for  such  leave 
and  has  been  refused.  Gungowa  Kome  Malupa 
V.  Erawa  Kome  Jogapa  .     13  Moo.   I.  A.  433 

Special   leave  where  appli- 


8. 


cation  in  India   not   made   within  time — 

Order  giving  intered  on  amount  of  decree.  Leave 
to  appeal  was  granted  on  payment  of  costs  from  an 
order  of  the  Sudder  Court  at  Bombay  decreeing  in- 
terest upon  the  amount  awarded  by  the  judgment 
of  the  Court,  the  appellant  having  failed  to  apply 
to  the  Court  in  India  within  six  months  as  required 
by  the  Order  in  Council  of  10th  April  1838.  KiRK- 
laxd  v.  Modee  Pestoxjee  Khoorshedjee 

3  Moo.  I.  A.  220 

9. Alteration      of 


practice  bij  High  Court — Appeal  from  original 
decree  and  order  refusing  review.  Pending  proceed- 
ings before  the  High  Court  on  an  application  for  a 
review  of  judgment,  that  Court  altered  the  then 
prevailing  practice  of  permitting  an  appeal  within 
six  months  from  the  date  of  the  judgment  allowing 
or  refusing  a  review.  In  such  circumstances,  the 
six  months  prescribed  by  the  Order  in  Council  of 
the  16th  April  1838  from  the  date  of  the  decree 
having  expired,  special  leave  to  appeal  from  the 
original  decree  and  the  order  refusing  a  review  was 
allowed.  Nogexdro  Chuxder  Ghose  v.  Mahomed 
EusuFF    ....       12  Moo.  I.  A.  107 


10. 


Case      under     appealable 


vSilne  — Suhiect-7nntter  at  isstie  exceeding  appeal- 
able value.  Special  leave  to  appeal  granted,  not- 
withstanding that  no  application  had  been  made  for 
such  leave  to  the  Court  below,  upon  the  allegation 
that,  though  the  amount  decreed  was  much  under 
the  appealable  value,  the  original  demand  being 
necessarily  limited  by  the  jurisdiction  of  the  Court 
in  which  the  suit  was  originally  instituted,  yet  the 
subject-matter  at  issue  exceeded  in  value  the  appeal- 
able amount.  Mutpsawmy  Jagavera  Yettapa 
Naiker  v.  Vexkataswara  Yettea 

10  Moo.  I.  A.  313 
1  Ind.  Jur.  N.  S.  205 
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5.  SPECIAL  LEAVE  TO  APPEAL— con/d. 

11.  _^ Leave  granted  on 

terms — Provision  for  'payment  of  compensation 
agreed  on.  Where  the  Court  grants  leave  to  appeal 
under  the  general  jurisdiction  of  the  Queen  in 
Council,  it  will  impose  such  terms  upon  the  party 
■applying  as  the  special  circumstances  of  the  case 
require.  Appeal  admitted  from  an  order  confirm- 
ing the  report  of  the  commissioners  in  a  partition 
suit,  although  th.e  appealable  value  was  under 
RlOjOOO,  the  amount  prescribed  by  the  Order  in 
€otmcil  of  the  10th  April  18:?8.  The  petitioner  (the 
plaintiff)  had  offered  to  compensate  the  defend- 
ant if  the  report  of  the  commissioners  was  varied. 
The  Judicial  Committee,  in  granting  leave  to  ap- 
peal, put  the  petitioner  upon  t«rms  of  lodging  in 
Ihe  Council  office,  within  four  months,  a  certificate 
of  recognizance  to  the  Queen  in  the  sum  of  £1,500 
for  such  compensation  and  costs  as  might  be 
awarded.  In  re  Sibxaraix  Ghose 

5  Moo.  I.  A.  322 


12. 


Value      of      the 


subject-mutter  disputed.  The  value  of  the  subject- 
matter  in  dispute,  though  laid  in  the  plaint  at  a 
sum  exceeding  the  minimum  amount,  R10,000, 
was  reduced  on  calculation  by  the  Zillah  Judge  to 
an  amount  under  that  sum,  and  the  finding  on  the 
merits  was  for  the  plaintiff  for  such  reduced  sum. 
In  a  cross-appeal  the  Sudder  Coiu-t  dismissed  the 
entire  claim,  and  on  the  ground  that  the  matter  in 
dispute  was  under  the  appealable  value,  refused 
leave  to  appeal  to  England.  On  special  petition, 
leave  to  appeal  was  granted,  the  appellant  claiming 
to  open  the  question  of  the  value  of  the  subject- 
matter  in  question  calculated  by  the  Zillah  Judge. 
Praxxath  Eoy  Chowdhky  v.  Sfrxomoyee 

7  Moo.  I.  A,  553 


13. 


Important   prin- 


ciple of  law  involved.  Where  an  important  prin- 
ciple of  law  was  involved  in  the  decision,  special 
leave  to  appeal  was  granted,  though  the  amount  of 
damages  recovered  was  under  the  appealable  value. 
Rogers  v.  Rajexdko  Dltt 

2  W.  R.  P.  C.  51 :  8  Moo.  I.  A.  103 
Kerakoose  v.  Brooks. 

8  Moo.  I.  A.  339  :  4  W.  R.  P.  C.  61 


14. 


Question  of  public 


importance.  Where  a  question  of  great  public 
importance  arose,  sjjecial  leave  was  granted,  though 
the  subject-matter  in  dispute  was  under  R10,0(K). 

SUMBHOOLALL      GiRDHURLALL      V.      COLLECTOR      OF 

StTRAT  ....       4  Moo.  I.  A  1 

8  W.  R.  P.  C.  55 


15. 


-  Question  on  which 


the  decision  of  many  suits  depended.  Special  leave 
to  appeal  given  in  a  case  involving  a  question 
of  tenure  service,  called  chakeran,  althouc^h  the 
subject-matter  in  dispute  was  below  the  api^alable 
value  ;  there  being  many  other  suits  depending  on 
the  decision  of  the  case.  Joykissen  Mookerjee 
V.  Collector  of  East  Burdwax 

8  Moo.  I.  A.  265 


5.  SPECIAL  LEAVE  TO  APPEAL— contd. 


16. 


Leave  granted  on 


termrS  as  to  payment  of  costs — Question  of  jurisdiction. 
The  Supreme  Court,  in  overruling  the  objections 
to  the  jurisdiction  of  the  Court,  refused  leave  to 
appeal,  the  subject-matter  of  the  action  being 
trifling  and  under  the  amount  required  by  the  rules 
of  the  Privy  Council.  On  petition,  the 'Judicial 
Committee  granted  leave  to  appeal,  but  upon  terms 
of  the  East  India  Company  paying  the  respondent's 
costs  of  the  appeal,  to  enable  him  to  appear,  to 
prevent  the  question  being  argued  ex  parte. 
Spooler  v.  Juddow     .         .     4  Moo  I.  A.  353 


17. 


Leave  in  suits  consolidated. 


by  consent — Valuntion.  Special  leave  to  appeal 
granted  in  a  suit  which  had  been  consolidated  by 
consent  of  both  parties.  A  defendant  to  a  suit, 
having  adopted  a  certain  valuation,  cannot  in  the 
same  suit  object  to  that  valuation.  Kristo  Ixdro 
Saha  v.  HxmoMOXEE  DossEE  .    L.  R.  1 1.  A.  84 


18. 


Decrees  of  the  High   Court 


made  on  cross-appeals — Procedure.  The  High 
Court  passed  a  separate  decree  on  a  cross-appeal 
identical  in  terms  vrith  those  of  a  decree  passed  on 
the  appeal  in  the  same  suit.  From  the  latter 
decree  an  appeal  to  Her  Majesty  in  Council  was 
then  declared  by  the  High  Court  to  be  admitted 
under  s.  603,  Civil  Procedure  Code.  But  the.  de- 
fendant's application  to  have  his  appeal  from  the 
decree  on  the  cross-appeal  similarly  admitted  was 
refused.  The  Judicial  Committee  was  of  opinion 
that  special  leave  should  be  granted  to  appeal  from 
this  decree,  ^\ithout  further  security  being  required 
than  had  already  been  taken  in  respect  of  the 
appeal  in  the  other.  Muhammai)  Ikram-ud-dix 
V.  Najiban     .         .         .         I.  L.  R.  19  AIL  95 

L.  R.  23  I.  A.  167 


19. 


Leave   on   appeal    from  a 


decree  not  final — Practice  on  erroneous  construc- 
tion of  Charter.  On  a  special  application  to  the 
King  in  Coimcil,  founded  on  the  fact  that  the  pre- 
vious uniform  practice  of  the  Supreme  Court  at 
Madras,  though  upon  an  erroneous  construction  of 
the  Charter,  was  to  admit  only  appeals  upon  a  final 
decree,  leave  to  appeal  was  granted  by  the  Privy 
Council.     East  Isdia  Compaxy  v.  Ally 

7  Moo.  I.  A.  555 


20. 


Order  as    to    custody    of 


child — Child  with  Christian  father  and  Mahomedan 
mother.  Special  leave  to  appeal  allowed  from  an 
order  of  the  High  Court,  of  Judicature  for  the 
North-West  Provinces  of  India,  by  which  order  an 
infant  daughter  was  taken  from  the  custody  of  her 
mother,  a  Mahomedan,  on  the  ground  that  the 
minor's  deceased  father  had  been  a  professed 
Christian,  and  her  mother,  who  was,  as  the  Court 
held,  living  in  adultery,  was  inducing  her  daughter 
to  adopt  the  faith  and  habits  of  a  Mahomedan. 
Liberty  given,  pending  the  hearing  of  the  appeal 
to  the  petitioner  to  apply  to  the  High  Court  to 
have  access  at  suitable  times  to  her  daughter.  In 
the  matter  of   Skixxeb  'alias  Nawshaba  Begum 

13  Moo.  I.  A.  532 

14  N  2 
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PRIVY  COUITCIL,  PRACTICE  O'F—contd. 

5.  SPECIAL  LEAVE  TO  APPEAL— cowf^?. 

21.  Order     as    to      important 

question  of  la'W — Special  leave  to  appeal  was 
granted  to  try  the  question  Mhether,  under  the 
Registration  Act,  1871,  a  Zillah  Judge  can  review 
an  order  of  his  own  Court  refusing  to  register  a 
document.     Reasut  Hossein  v.  Abdoollah 

L.  R,  1  I.  A.  72 

22. Appeal  from  Non-Regula- 
tion Provinces— Staf.  3  d^  4  Will.  I V,  c.  41.  No 
provision  by  Statute  or  Charter  being  made  for 
appeal  to  Her  Majesty  in  Council  from  judgments 
of  the  Court  of  the  Judicial  Commissioner  of  Oudh, 
created  on  the  annexation  of  that  kingdom  in  the 
year  185S,  the  Judicial  Committee,  to  prevent  the 
denial  of  justice,  admitted  an  appeal  under  Stat. 
3  &  4  Will.  IV,  c.  41.  Salik  Ram  v.  Azim  Alt  Beg 
1  Ind.  Jur.  O.  S.  117  :  8  Moo.  I.  A.  270 


23. 


Order   suspending  pleader 


for  misconduct — Act  XX  of  1865.  The  High 
Court,  acting  regularly  within  its  jurisdiction,  sus- 
pended a  pleader  from  practice  for  misconduct. 
The  Judicial  Committee,  not  being  prepared  to  say, 
from  the  materials  before  it,  that  the  High  Court's 
conclusion  on  a  pure  question  of  fact  Avas  wrong, 
refused  to  grant  special  leave  to  appeal.  It  would 
not  have  followed,  even  if  more  doubt  had  been  en- 
tertained on  such  a  question,  that  an  appeal  would 
have  been  granted  against  Judges  so  acting.  In 
the  matter  of  Qtxaery 

I.  li.  R.  2  All.  511  :  L.  R.  7  I.  A.  6 


24. 


Leave  to  appeal  on  terms- 


25. 


Time  for  making  applica- 


PRIVY  COUNCIIi,  PRACTICE  OY—contd\. 

5.  SPECIAL  LEAVE  TO  APPEAL— cowtd. 

those  decisions  to  be  put  in  at  the  hearing  nunc  pro- 
tune.     Golam  Ali  v.  Kally  Kishen  Thakoor 

12  B.  L.  R.  P.  C.  107  :  18  W.  R.  29» 


Counter-petition  to  revoke  leave.  Leave  to  appeal 
on  an  ex  parte  application  was,  under  the  special 
circumstances,  granted  on  terms  of  the  appellant 
prosecuting  the  appeal  and  giving  security  for  £500. 
No  step  was,  however,  taken  by  the  appellant  to 
peit'ect  the  security  or  prosecute  the  appeal.  The 
respondents,  on  being  served  with  the  order  admit- 
ting the  appeal,  filed  a  counter-petition  to  revoke 
the  leave  granted  to  appeal.  The  Judicial  Com- 
mittee under  the  circumstances,  thei'e  having  been 
great  delay,  made  an  order  putting  the  appellant 
upon  terms  of  lodging  his  petition  of  appeal  within 
six  weeks,  or  the  appeal  to  stand  dismissed,  and 
enlarged  the  amount  of  the  recognizance  to  £1,000 
to  cover  the  expenses  occasioned  by  proceedings 
which,  owing  to  appellant's  delay  in  appealing,  had 
taken  place  in  the  Master's  office,  reserving  the 
costs  of  the  application  to  revoke  the  leave  to  ap- 
peal until  the  hearing.     McKellar  v.  ^VALLACE 

5  Moo.  I.  A.  372 


tion — Application  nunc  pro  tunc — Special  appeal, 
appeal  from  order  on — Judgments  of  lower  Court  on 
facts.  Where  a  case  has  been  heard  by  the  High 
Court  on  special  appeal,  and  on  appeal  to  the  Privy 
Council  it  is  desired  to  include  in  the  appeal  the 
decisions  of  the  lower  Courts  on  the  facts,  an  appli- 
cation for  special  leave  to  do  so  should  be  made 
previous  to  the  hearing.  The  Judicial  Committee 
will  not,  as  a  rule,  allow  a  petition  of  appeal  from 


26. 


Application  nunc 


pro  tunc — Leave  to  appeal  granted  without  authority — 
Preliminary  objection.  An  objection  that  an  appeal 
has  come  before  the  Judicial  Committee  without 
proper  authority  ought  to  be  taken  at  the  earliest 
moment,  but  may  be  entertained  at  any  stage  of 
the  apjjeal,  and  is  not  unfrequently  heard  when 
the  appeal  is  called  on  and  before  the  arguments 
on  the  merits  have  commenced.  An  appeal  being 
called  on,  and  before  the  case  was  gone  into  oa 
the  merits,  the  objection  was  taken  by  the  respond- 
ent and  appeared  to  be  well  founded.  The  appel- 
lant  thereupon  applied  to  the  Judicial  Committee 
to  grant  him  special  leave  to  appeal  nunc  pro  tunc. 
Held,  that  it  was  competent  to  the  Judicial  Com- 
mittee to  grant  such  special  leave,  but  leave  was 
refused  under  the  particular  circumstances  of  the 
case.  Gajadhar  Persad  v.  Widows  of  Emam  Ali 
Beg      .         .         .         .15  B  L.  R.  P.  C.  221 

L.  R.  2  I.  A.  205 


27. 


Case      under      appealable 


value — Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  600,  596-^Privy  Council,  special  leave  to  appeal 
to — Practice.  In  preferring  an  appeal  to  the  Privy 
Council,  in  a  case  which  is  under  the  appealable- 
value,  a  person  who  asks  for  special  leave  to 
appeal  should  first  apply  to  the  High  Court  for  a 
certificate,  under  the  second  part  of  s.  600,  that 
the  case  "  is  otherwise  a  fit  one  for  appeal." 
Special  leave  to  appeal  will  be  given  only  in  cases 
which  involve  a  substantial  question  of  law.  The 
word  '  and,'  in  the  first  part  of  s.  596,  means  '  and,' 
and  not  '  or.'  Moti  Chand  v.  Gang  a  Pershad 
Singh  (1901)  .         .         I.  L.  R.  24  All.  174 

s.c.  6  C.  W.  H".  382 
li.  R.  29  I.  A.  40 

28. Value  of  subject-matter  in 

dispute — Special  leave  to  appeal — Suit  for  darn- 
ages  for  more  than  S;10,000  dismissed  on  appeal — 
No  assessment  of  amount  of  damages  by  first  Court 
—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  596 
— Refusal  of  leave  to  {appeal  by  High  Court.  The- 
Judicial  Committee  granted  special  leave  to  appeal 
in  a  case  in  which  the  petitioner  had  sued  for 
H  30,000,  but  his  suit  had  been  dismissed  without 
any  assessment  of  the  amount  of  damages  recover- 
able and  the  High  Court  had,  under  s.  596  of  the- 
Civil  Procedure  Code,  refused  leave  to  appeal  to 
the  Privy  Council  on  the  ground  that  the  petitioneD 
had  not  shown  that  the  case  was  necessarily  of  the 
proper  appealable  value.  Ikramul  Huq  v.  Wilkib 
(1906)         .         .  .        I.  L.  R.  33  Gale.  893 

s.  c.  L.  R.  33  I.  A.  106 
new.  N.  946 

29. Native  Appellate  Court  of 

Wew  Zealand — Special  leave — Petition,  if  lies — 
Prerogative  of  Crown — Exclusion  must  be  express — -^ 
Forfeiture  of  rights  by  Sovereign  and  subject— ' 
Decision  declared  final  and  conclusion  by  Statute — 
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5.  SPECIAL  LEAVE  TO  APPEAL— concZd. 
Effect.  The  Native  Appellate  Court  and  the  Native 
Land  Court  of  New  Zealand  have  been  given  ex- 
clusive jurisdiction  over  the  civil  rights  of  natives 
in  land  and  in  matters  of  succession,  probate  and 
administration,  the  object  being  to  provide  for  de- 
termination of  disputes  among  the  natives  accord- 
ing to  their  own  customs.  The  Statute,  which 
constituted  the  Native  Appellate  Court,  declares 
that  the  decisions  of  the  Court  shall  be  "  final  and 
conclusive."  Held,  that  this  does  not  exclude  a 
petition  to  His  Majesty  for  leave  to  appeal.  The 
Native  Appellate  Court  was  given  jurisdiction  over 
matters  which  but  for  its  creation  would  have  been 
subject  to  the  jurisdiction  of  the  ordinary  law 
•  Courts,  and  the  exclusion  of  the  right  to  appeal 
would  therefore  be  a  forfeiture  of  existing  rights  on 
the  part  of  Sovereign  and  subject.  Theberge  v. 
Laudry,  L.  R.  2  A.  C.  102,  and  Cushing  v.  Dujmrj, 
L.  R.  5  A.  C.  419.  In  the  matter  of  the  Will  of 
Wi  Matua  (1908)    .  12  C.  W.  N.  1081 

6.  LEAVE  TO  DEFEND  APPEAL. 

1.  App3al  "by  one  of  two  de- 
fendants severed  in  defence — Alternative 
liahUity.  Two  sets  of  defendants  severed  in  their 
defence  (their  interest  involving  an  alternative  as 
to  which  was  responsible  to  the  plaintiff),  and  the 
Court  below  fixed  one  set  of  the  defendants  with 
Jiability.  On  an  appeal  in  which  the  plaintiff  was 
made  sole  respondent,  the  other  defendants  were 
held  entitled  to  appear,  and  to  lodge  a  separate 
-case.     East  India  Company  v.  Robertson 

7  Moo.  I.  A.  361 


2. Allowing  respondent  to  de- 
fend   after    great    delay     in    appearing  — 

Leave  on  terms.  Where  the  respondent  did  nc^t 
appear,  the  appeal  was  after  two  years  set  down 
ior  hearing  ex  parte.  Before  the  hearing,  the  re- 
spondent appeared,  and  moved  under  special  cir- 
cumstances to  pc^tpone  the  hearing  for  six  months 
•to  enable  him  to  lodge  his  case.  The  Judicial 
Committee  put  him  upon  terms  of  having  the 
appeal  heard  at  the  next  sittings,  restraining  him 
from  doing  anything  in  the  interval  to  the  prejudice 
of  the  fund  in  the  Court  bfelow,  and  with  payment 
•of  the  costs  of  the  application.  Watson  v.  Sbee- 
MUNT  T.ATT.  Khan  .        5  Moo.  I.  A.  447 


3. 


Delay    of    respondents    in 


entering  appearance — Service  of  peremptory 
notice  on  re-spo-ndent.  No  appearance  having  been 
entered  by  the  respondents  to  an  appeal  from  India, 
and  the  appellants  being  ready  with  their  case  for 
hearing,  their  Lordships,  on  the  application  of  the 
appellant,  made  an  order  that  the  respondents 
should  be  served  with  notice  that,  unless  they 
brought  in  their  case  without  delay,  the  appeal 
■would  be  heard  ex  parte,  giving  the  appellant 
liberty  to  proceed  in  the  Court  below,  to  render 
.such  service  eflectual,  and  the  Court  was  ordered 
to  certify  to  the  Judicial  Committee  what  had  been 
done  with  respect  to  the  same.  Wise  v.  Kishen 
iCooMAB  BosE  .         .  4  Moo  I.  A.  201 


7.  CROSS-APPEAL. 

L Admission  of   cross-appeal 

after  time — Admission  on  conditiorvs.  A  cross- 
appeal  from  a  decree  of  the  Sudder  Court  in  India, 
although  not  interposed  within  the  proper  time, 
admitted  upon  conditions  (i)  of  the  principal  ap- 
peal being  prosecuted,  and  (ii)  that  the  principal 
and  cross-appeals  be  consolidated  and  heard  on  one 
printed  ease.  Omanath  Chowdhey  v.  Nujeeb 
Chowhdry       ...         8  Moo.  I.  A.  498 

2. Mistake  of  re- 
spondents as  to  practice.  Cross-appeal  allowed  from 
part  of  a  decree  of  the  Sudder  Court  appealed  from 
to  England,  although  the  respondents  had  not 
applicfl  in  India  for  leave  to  appeal  within  the 
proper  time ;  the  respondents  being  mistaken  in 
the  practice  of  the  Judicial  Committee  upon  a 
cross-appeaL  Such  cross-appeal  directed  to  be 
prosecuted  and  heard  upon  one  printed  case  if  the 
principal  appeal  was  proceeded  with ;  but  in  the 
event  of  the  principal  appeal  being  dismissed  for 
want  of  prosecution,  liberty  was  reserved  to  the 
respondents  to  prosecute  the  cross-appeal  as  a 
separate  appeal.  Nana  N.iiiAiN  Rao  v.  Huereb 
Punt  Bhao          .         .         .6  Moo.  I.  A,  464 

3.  Leave  given  at   hearing  to 

bring  cross-appeal  in  order  to  open  out 
whole  decree — Appeal  from  part  of  decree.  In 
an  apjieal  from  part  of  a  decree  the  whole  decree  is 
not  open  to  the  respondents.  Under  the  peculiar 
circumstances  of  this  case,  however,  leave  waa 
given  to  present  a  cross-appeal,  and  the  appellants 
not  objecting,  the  appeal  was  heard  from  the  whole 
decree.     Myna  Boyee  v.  Oottora3I 

2  W.  B.  P.  C.  4  :  8  Moo.  L  A.  400 

8.  VALUATION  OF  APPEAL. 

1.  . Mode   of  valuation — Appeal 

to  Privy  Council — Appealable  value — Stamp  on 
plaint — Beng.  Reg.  X  of  1S29,  s.  17.  In  estimating 
the  appealable  value  for  an  appeal  to  the  Privy 
Council  by  order  of  10th  April  1838,  viz.,  R  10,000, 
regard  should  be  had  to  the  whole  matter  involved 
in  the  suit,  and  not  to  the  value  of  a  fractional 
part  of  the  property  sought  to  be  recovered.  A 
suit  was  brought  to  recover  a  zamindari  in  the  pos- 
session of  different  persons  under  deeds  of  sale  in 
execution  of  a  decree.  The  value  of  the  property 
was,  by  Bengal  Regulation  X  of  1829,  stated  in  the 
plaint  to  be  R  14,325.  The  Sudder  Court  upheld 
the  sales  so  far  as  related  to  the  claim  of  some  of 
the  defendants.  The  other  defendants  applied  for 
leave  to  appeal  to  England,  which  the  Sudder 
Court  refusetl,  on  the  ground  that,  as  the  value  of 
their  portion  was  only  R8,215,  it  was  not  within 
the  appealable  value  ;  but  this  construction  waa 
overriiled  by  the  Judicial  Committee,  and  leave 
was  granted  to  appeal.  Qucere :  Whether  the 
stamp  on  the  plaint  required  by  Regulation  X  of 
1829,  s.  17,  being  for  fiscal  purposes  only,  is  con- 
clusive of  the  value  of  the  property  sued  for. 
Ameena  Khatoon  v.  Radhabbnod  Misseb 

7  Moo,  I.  A,  26i 
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8.  VALUATION  OF  APPEAL— con  <(^. 

Test  of  value  of  property- 


Market  value — Appeal  to  Privy  Council.  By  Bengal 
Regulation  X  of  1829,  the  test  of  the  value  of  the 
property  in  suit  is  the  selling  or  market  value. 
MoHUN  Lall  Sookul  v.  Bebee  Doss  ' 

8  Moo.  I.  A.  193 

Case  under  appealable  value 


unless  by  addition  of  interest  after  deeree- 
Discretion  of  Judicial  Committee.  Leave  to  appeal 
to  the  Privy  Council  is  to  be  given  in  cases  where 
the  petition  is  presented  Avithin  the  prescribed 
period,  and  the  value  of  the  matter  in  dispute  in 
the  appeal  amounts  to  B  10,000,  including  interest 
up  to  the  decree.  The  grant  of  leave  to  appeal  in 
cases  where  the  specified  amoimt  of  R  10,000  can 
only  be  reached  by  the  addition  of  interest  subse- 
quent to  the  decree  is  in  the  discretion  of  the  Privy 
Council.  SriEESCHUNDER  Roy  v.  Ctnes  Chtjnder. 

SURNOMOYEE    V.    SUTEESCHrNDER     RoY.     GOOEOO- 

PERSAP  Khoond  V.  JrcGri  Chukder 

3  W.  B.  p.  C.  14 
8  Moo.  I.  A.  164  to  166 

Abandonment  on  appeal  of 


part  of  amount  of  claim — Reduction  of  claim 
to  below  2y)-ei>cribed  limit  of  appealable  amount.  The 
defendants,  having  a  bond  fide  intention  to  appeal 
in  respect  of  the  whole  amount  decreed,  obtained 
the  certificate  and  admission  of  their  appeal  as 
competent  within  the  Code  of  Civil  Procedure. 
Afterwards,  in  their  printed  case  and  at  the  hearing 
they  withdrew  part  of  their  appeal,  reducing,  by  so 
doing,  the  amount  in  dispute  to  one  below  the  linit 
])rescribed  for  appeals,  where  there  is  no  special 
leave  obtained.  Held,  that  this  did  not  render  the 
appeal  incompetent.  Kalka  Sikgh  v  Paras  Ram 
I.  L.  P.  22  Cale.  434 
Ii.  P.  22  I.  A.  68 

5.  Addition   of  costs  of  suit  to 


principal  sum — Appealable  vahie — Appeal  to 
Privy  Council.  Costs  of  suit  cannot  be  added  to 
the  principal  sum  and  interest  in  calculating  the 
appealable  value  of  R  10,000,  the  amount  restricted 
by  the  Order  in  Council  of  the  10th  April  1838. 
DooRGA  Doss  Chowdry  v.  Ramanatith  Chowdey 

8  Moo.  I.  A.  262 


6. 


Actual  value  of  property  in 


suit — Valuation  in  plaint — Eviden.ce.  Appeal  ad- 
mitted from  the  Sudcler  Court  at  Calcutta  in  a  case 
where  the  land  sued  for  was  laid  in  the  plaint  as 
under  R  10,000  upon  evidence  stating  the  value  of 
the  property  much  to  exceed  that  sum.  GouR- 
money  Debia  v.  Abdool  GrKNY 

8  Moo.  I,  A.  268 

7.     Valuation       in 


plaint — Evidence.  The  amount  of  the  stamp  upon 
the  plaint  is  not  conclusive  of  the  value  of  the  sub- 
ject-matter of  the  suit.  By  the  procedure  of  the 
Native  Courts  the  value  of  the  suit  for  the  purpose 
of  the  stamp  duty  is  assessed  at  three  times  the 
annual  rent  payable  to  Government  in  respect 
of  the   property   sued  for.     Hald,  on  an  ex  parte 


PRIVY  COUNCIL,  PRACTICE  O'E—contd. 

8.  VALUATION  OF  APPEAL— concZrf. 
petition  for  leave  to  appeal  in  a  case  in  which  the 
value  was  laid  in  the  plaint  as  being  under  R  10,000, 
that  as  the  calculation  was  estimated  with  refer- 
ence to  the  stamp  duty  only,  leave  to  appeal  would 
be  granted  conditionally  upon  the  production  of 
satisfactoiy  evidence  in  India  by  the  petitioner, 
and  transmitted  with  the  transcript,  that  the  real 
or  market  value  of  the  property  exceeded  R  10,000 
otherwise  the  leave  granted  to  be  null  and  of  no 
effect.     IMoHUN  Lall  Sookul  v.  Bebee  Doss 

7  Moo.  L  A.  428 


8. 


Consolidation  of  suits  under 


appealable  value — Stat.  21  Geo.  HI,  c.  70,  s.  21. 
Upon  the  construction  of  the  Stat.  21  Geo.  Ill, 
c.  70,  s.  21,  it  was  held  that  two  suits  (each  for  less 
than  R 50,000,  but  both  for  more  than  that 
amount),  in  which  separate  judgments  Mere  given» 
could  not  be  consolidated  for  the  purpose  of 
permitting  an  appeal  to  the  Privy  Council ;  each 
judgment,  when  pronounced,  having  been  final  and 
conclusive.  Mahomed  Ubdoollah  v.  Motee- 
cHu>-D   .     5  W.  R.  P.  C.  34  : 1  Moo.  I.  A.  363 

9. Several    suits    each    under 


appealable  value-^Suits  as  to  same  question  of 
lau: — Leave  to  appecd  granted  on  condition.  Five 
separate  suits  were  brought  by  the  same  plaintiff 
against  the  same  defendants  in  which  the  same 
question  of  law  was  raised.  The  amount  involved 
in  each  suit  was  under  R  10,000,  the  appealable 
value,  although  in  the  aggregate  the  amounts 
claimed  exceeded  that  sum.  Leave  to  appeal  in 
the  suits  was  granted  upon  the  undertaking  that 
the  parties  consented  within  two  months,  by  a  pro- 
ceeding before  the  Sudder  Court,  to  abide  by  the 
decision  of  the  Privy  Council  in  the  first  appeal,. 
a3  governing  the  four  other  appeals,  when  the 
Registrar  of  the  Sudder  Court  was  to  transmit  only 
the  transcript  of  the  first  suit  :  otherwise  the  five 
transcripts  to  be  remitted  in  the  ordinary  course. 
Gopal  Lall  Thakoor  v.  Teluk  Chunder  Rai 

7  Moo.  I.  A.  548 


9.  STAY   OF  PROCEEDINGS  IN   INDIA 
PENDING  APPEAL. 

Refusal  to   stay  proceedings 


— Appecd  specially  admitted  by  Privy  Council.  By 
a  decree  of  the  Sudder  Court  at  Calcutta  a  suit 
Mas  remanded  to  the  Ziltah  Court  to  be  tried  de 
novo.  An  appeal  to  England  from  this  decree  M'aa 
i"e fused,  but,  upon  special  application,  Mas  admitted 
by  the  Judicial  Committee  of  the  Privy  Council ; 
Mhereupon  the  appellant  applied  to  the  High  Court 
at  Calcutta  to  stay  proceeriings  pending  the  appeal, 
to  England,  on  the  ground  that  the  decision  of  the- 
Appellate  Court  Mould  govern  the  question  at 
issue,  M'hich  application  that  Court  refused.  The 
appellant  then  presented  a  petition  to  Her  Majesty 
in  Council,  and  applied  ex  parte  for  the  same  relief, 
but  the  Judicial  Committee,  in  the  respondent's 
absence,  i-efusod  to  make  any  order,  though  with- 
out prejudice  to  the  petitioner's  further  application. 
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9.  STAY  OF  PROCEEDINGS  IN  INDIA  PEND- 
ING APPEAL— co7i/d. 

when  he  had   served   the   respondent.     Peeladh 
Sein  v.  Bhoodoo  Singh        .     10  Moo.  I.  A.  78 

Application  to  stay  proceed- 


ings "without  appealing  from  order  refus- 
ing to  stay  them — Appeal  from  order  of 
remand — Delay  in  applyimj.  Application  to  stay 
proceedings  in  a  cause  in  which  an  appeal  from  an 
order  in  the  nature  of  an  interlocutory  order  is 
pending  before  Her  Majesty  in  Council  ought  satis- 
factorily to  show  that  a  serious  injury  will  be  the 
result  to  the  party  appljnng  unless  the  delay  asked 
for  be  granted,  and  that  the  party  applying  has 
come  promptly  to  make  the  application.  Where 
therefore  an  appellant  from  an  order  of  the  High 
Court  of  Judicature,  which  remitted  back  a  cause 
appealed  to  that  Court  from  the  ZOlah  Court  for  the 
trial  of  issues  framed  in  accordance  with  the  provi- 
sions of  Act  XIII  of  1859,  s.  1.3V),  having  failed  in 
obtaining  an  order  from  the  High  Court  to  stay 
proceedings  in  the  Zillah  Court  pending  the  appeal, 
but  not  having  appealed  from  that  decision,  pre- 
sented a  petition  to  Her  Majesty  in  Council  pray- 
ing that  all  proceedings  in  the  remanded  suit 
might  be  stayed  till  the  pending  appeal  had  been 
heard,  the  Judicial  Committee,  without  determin- 
ing the  question  of  their  right  to  interfere  in  such 
circumstances,  held  that  the  petitioner  had  not 
shown  any  such  injury,  or  used  such  expedition  as 
entitled  him  to  ask  for  a  stay  of  proceedings. 
Qucere. — Whether,  where  an  order  has  been  made 
by  the  superior  Court  below  refusing  to  stay  pro- 
ceedings, and  such  order  is  not  especially  appealed 
from,  the  Judicial  Committee  have  any  authority 
to  interfere,  though  an  appeal  is  pending  before 
them  from  a  previous  order  of  the  superior  Court 
made  in  the  same  suit,  remitting  the  cause  back  to 
the  infeiior  Court  before  which  it  is  pending. 
SiDHEE  NrzrR  Ally  Khax  t-.  Oojoodhyaeam 
Khax 

10  Moo.  I.  A.  322  :  1  Ind.  Jur.  N.  S.  185 

Stay  of  proceedings  on  re- 


cognisances— Abandonment  of  appeal — Vacation 
of  recognizance  pending  appeal.  Recognizance 
entered  into  to  abide  the  determination  of  an  appeal 
vacated  upon  petition  of  the  appellant  upon  the 
abandonment  of  the  appeal.  Reed  v.  GorRMOXEY 
Dabee       .         .  .         .     6  Moo.  L  A.  490 

Stay  of  proceedings  in  India 


pending  appeal — Protection  of  property  jjending 
an  appeal  by  special  leave — Order  for  stay  of  proceed- 
ings—Civil Procedtire  Code  (Act  XIV  of  1SS2),  Ch. 
XLV.  Special  leave  of  Her  Majesty  in  Council 
was  obtained  for  the  filing  an  appeal  from  a  decree 
of  the  High  Court  affirming  the  dismissal  of  the 
petitioner's  suit.  The  High  Court  rejected  his 
application  as  plaintiff  (appellant)  for  an  order 
staying  execution  and  continuing  the  possession  of  a 
manager  of  the  estate  in  litigation  pending  the 
result  of  the  appeal.     The  rejection  was  grounded 


9. 


STAY     CF     PROCEEDINGS     IN 
PENDING  APPEAL— con<rf. 


INDIA 


on  the  absence  of  authority  for  this  purpose,  the 
High  Court  being  authorized  in  their  judgment 
only  to  make  such  an  order  in  regard  to  appeals 
admitted  by  themselves.  On  the  petition  that 
the  High  Court's  decision  might  be  reversed  or  such 
order  made  as  would  protect  the  property  to  abide 
the  ultimate  disposal  of  the  suit,  their  Lordships 
were  of  opinion  that  direct  interference  to  continue 
the  management  or  to  appoint  a  Receiver  was 
impracticable.  But  that,  on  the  other  hand,  inter- 
ference had,  on  occasions,  been  effected  N\here,  the 
appellant  being  in  possession,  an  order  for  stay  of 
proceedings  had  maintained  the  existing  state  of 
things.  Therefore,  an  order  staying  proceedings 
should  now  be  recommended  by  them,  the  petiti- 
tioner  being  answerable  in  damages,  and  any 
aggrieved  respondent  having  leave  to  move  for  the 
discharge  of  the  order.  Moheschaxdra  Dhal  v. 
Satrughax  Dhal      .         .     I.  L.  R.  27  Calc.  I 

Ex  parte  Moheschaxdra  Dhal. 

L.  R.  26  I.  A.  284 
4  C.  W.  3Sr.  31 


5. 


Appeal  to    Privy 


Council — Stay  of  proceedings  pending  appecd — Ap- 
plication to  be  made  to  the  Court  in  India  in  the  first 
instance — Conditional  order  for  stay — Cost?.  Appli- 
cation for  stay  of  proceedings  pending  an  appeal  to 
the  Judicial  Committee  ought  always  to  be  made, 
in  the  first  instance,  at  any  rate,  to  the  Court  in 
India,  which  has  ample  power  to  deal  with  the 
matter  according  to  the  circumstances  of  the 
particular  case,  and  has  knowledge  of  details,  which 
the  Judicial  Committee  cannot  possess  on  an  inter- 
locutory application.  Application  was  granted  in 
the  special  circumstances  of  this  case,  on  the  appel- 
lant giving  an  undertaking  for  expediting  the  hear- 
ing of  the  appeal,  and  leave  was  given  to  the  res- 
pondent to  apply  to  the  Court  in  India  for  the 
appointment  of  a  Receiver  or  for  payment  by  the 
appellant  of  a  reasonable  amount  in  Court  or  any 
other  relief  as  he  may  be  advised.  Appellant  to 
pay  the  costs  of  the  application  in  any  event. 
Vasudeva  Modelier  v.  Sadaoopa  Modelier 
(1906) 10  C.  W.  N.  945 


6. 


—  Stay  of  execution — Applica- 


tion to  set  aside  order  of  Court  iti  India  for  execution 
pending  appeal.  An  application  to  rescind  an 
order  of  the  Sudder  Court  at  Madras  for  the  execu- 
tion of  a  decree  pending  an  appeal,  and  for  an  order 
to  stay  execution,  refused  on  the  ground  of  the 
length  of  time  that  had  elapsed  from  the  making  of 
the  order,  and  the  probability  of  its  having  been 
acted  on  in  India.     In  re  Bommaraxjee  Bahadttr 

5  Moo.  I.  A.  298 


7. 


Refusal    of    order    staying 


execution  where  decree  was  not  yet  appeal- 
ed to  the  Privy  Council,  but  leave  to  ap- 
peal from  interlocutory  orders  in  execution 
granted — Security  for  performance  of  order  to  be 
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9.  STAY  OF  PROCEEDINGS  IN  INDIA  PEND- 

li    '  in^ING  APPEAL— corecR       I    -  "^  "l  " 

tn<i(le  by  Her  Majesty  in  Council — Civil  Procedure 
Code,  1SS2,  s.  608 — Iniimcitionfo  Court  below.  A 
party  to  a  suit  in  ain  Appellate  Court,  who  had 
obtained  leave  to  appeal  from  its  decree  to  Her 
Majesty  in  Council,  petitioned  for  the  order  of  the 
latter  staying  execution  of  interlocutory  orders 
made  in  execution  of  such  decree,  and  directing 
payment  by  the  petitioner  to  the  opposite  party  of 
large  sums  without  security  taken  for  their  repay- 
ment in  the  event  of  the  decree  being  reversed. 
This  accompanied  a  petition  for  special  leave  to 
appeal  against  those  orders.  The  latter  was  grant- 
ed, but  it  not  being  competent  to  the  Judicial 
Committee  to  make  any  order  as  to  the  stay  of 
execution,  an  intimation  was  made  by  it  to  the 
Court  below  that  it  appeared  to  be  the  reasonable 
course  that  the  opposite  party  should  not,  pending 
the  appeal,  be  put  into  possession  of  the  large  sums 
in  dispute.  That  intimation  being  made,  the  peti- 
tioner might  apply  to  the  Court  below  for  the  due 
security  of  all  money  paid  into  the  Treasury  in 
obedience  to  the  decree.  Shidhee  Nazir  Ali  Khan 
V.  Oojoodhyaram  Khan,  10  Moo.  I.  A.  322,  and 
Jariutool  Baiool  v.  Hosseinee  Begum,  10  Moo. 
I.  A.  196,  referred  to.  Ixdek  Kttmari  r.  Jaipal 
Ktjmari       .  .         .      I.  Ii.  R.  14  Calc.  290 

Ii.  R.  14  I.  A.  1 


8. 


Civil      Procedure 


Code,  1S82,  s.  60S,  subs.  (c).  The  High  Court 
having,  under  s.  603,  sub-s.  (a),  of  the  Civil  Proce- 
dure Code,  declared  the  admission  of  an  appeal 
from  their  decree,  refused  an  order,  applied  for 
under  s.  608,  sub-s.  (c),  for  staying  execution  pend- 
ing the  appeal,  the  two  Judges  constituting  the 
Court  differing  as  to  whether  or  not  the  case  was 
siich  that  the  application  should  be  granted.  Their 
Lordships  decided  that  the  execution  of  the  decree 
should  be  stayed  pending  the  appeal.  An  order  of 
Her  Majesty  in  Council  followed  to  that  effect. 
Chatrapat  Singh  Dukga  v.  Dwarkanath  Ghose 

I  Ii.  R.  22  Calc.  1 
L.  R.  21  I.  A.  70 

See  (the  latest  Case)  NirVAMOXi  Dasi  v. 
Madhu  Sudan  Sen 

I.  L.  R.  38  Calc.  335 

10.  WITHDRAWAL  OF  APPEAL. 

Application     for    dismissal    of 


appeal  by  agreement — Arrangement  between 
parties.  A  petition  to  dismiss  an  appeal  from  the 
Sudder  Court  in  India,  and  for  an  order  directing 
that  Court  to  carry  into  execution  the  terms  of  a 
deed  of  compromise,  upon  which  the  withdrawal  of 
the  appeal  was  founded,  refused.  All  that  the 
Privy  Council  will  do  in  such  circumstances  is  to 
make  an  order  of  dismissal,  reserving  to  the  parties 
leave  to  apply  to  the  Court  in  India  to  take  further 
proceedings  in  pursuance  of  such  agreement. 
SuTTi  Churn  Ghosal  v.  Mudden  Kishoee  Indoo 

5  Moo.  I.  A.  107 


PRIVY  COUNCIL,  PRACTICE  OF— conW. 

11.  INSOLVENCY  OF  APPELLANT. 

Effect     of    insolvency    of    ap- 

pellant  on  a.^peal— Procedure — Adjo^irnment  to 
allow  Official  Assignee  to  appear.  After  an  appeal 
from  Calcutta  had  been  set  down  for  hearing,  intelli- 
gence was  received  shortly  before  the  day  appointed 
for  hearing  that  the  appellant  had  been  adjudged 
an  insolvent  under  the  Indian  Insolvent  Act,  11 
&  12  Vict.,  c.  21.  On  the  appeal  being  opened,  the 
Court  postponed  the  hearing  for  six  months,  to  en- 
able the  Official  Assignee  in  insolvency  in  Calcutta 
to  revive  the  appeal  and  prosecute  the  same,  and  in 
default  the  appeal  to  be  dismissed  ;  and  directed 
the  respondents  to  serve  the  Official  Assignee  in 
India  with  such  notice.  No  steps  having  been 
taken  by  the  Official  Assignee  within  the  time 
limited  for  prosecution,  their  Lordships  refused  a 
further  extension  of  time  and  dismissed  the  appeal. 
GooRoo  Churn  Sein  v.  Radhanauth  Sein 

7  Moo  I.  A.  1 

12.  DEATH  OF  PARTY  ON  RECORD. 

Practice  relating  to   substi- 


tution  of  parties   on  revivor- 

charncter  to  he  ascertained  by  lower  Court.  On  the 
death  of  a  party  on  the  record  of  an  appeal  pending 
before  Her  Majesty  in  Council,  proof  must  be 
given  in  the  Court  from  which  the  appeal  has  been 
preferred  of  the  representative  character  of  the 
person  or  persons  by  or  against  whom  revivor  is 
sought.  There  ought  to  be  some  finding  of  the 
Court  below ;  which  also  should  give  its  own 
opinion  as  to  who  are  the  parties  proper  to  be  sub- 
stituted upon  the  record.  A  certificate  or  state- 
ment on  which  their  Lordships  can  act  should  be 
made  by  the  Court  below.  Haidar  Ali  v.  Tassad- 
DUK  Rasul.     Ex  parte  Haidar  Ali 

I.  L.  R.  16  Calc.  184 
Ii.  R.  16  I.  A.  209 

Death  of  respondent    after 


hearing  and  before  j'^idgm.ent—Addition  of 
parlies.  Where  the  respondent,  a  widow  and  heir, 
died  after  the  case  had  been  argued,  and  in  con- 
sequence the  inheritance  ceased  to  be  represented 
in  the  suit,  and  there  was  no  one  in  whoso  presence 
certain  necessary  accounts  could  properly  be  taken 
against  the  widow,  the  Judicial  Committee,  after 
adding  the  heir,  thought  it  unnecessary  to  delay 
the  decree,  but  let  it  rest  with  the  plaintiff,  the 
appellant,  to  apply  to  the  Court  below  to  add  the 
necessary  parties.  Surendro  Keshub  Roy  v. 
DooRGASOONDERY  DossEE  I.  L.  R.  19  Calc.  513 

L.  R.  19  I.  A.  108 

See  Chetan  Charan  Das  v.  Balbhadra 
Das       .         .         I.  L.  R.  21  All.  314 

13.  SUBSTITUTION  OF  APPELLANT. 

Procedure — Security      for      costs 


Terms  as  to  costs.  An  appellant,  after  the  trans- 
mission of  his  appeal  to  England,  obtained  leave 
in  the  High  Court  to  withdraw  it.  The  appeal  in- 
volved the  rights  of  a  minor,  party  to  the  suit, 
whose  mother  and  guardian  obtained  an  order  foe 
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13.  SUBSTITUTION  OF  APPELLANT— concZd. 

her  to  be  substituted  for  the  withdrawing  appel- 
lant, on  the  terms  that  she  should  give  security  to 
the  satisfaction  of  the  High  Court  for  costs  already 
ordered,  and  should  undertake  to  abide  by  any 
order  as  to  general  costs.     GouR  Mohun  Chaker- 

BATI   V.    TaRASTJNDEEI    DeBI 

I.  L.  R.  17  Calc.  693 

14.  DISMISSAL  OF  APPEAL  FOR  WANT  OF 
PROSECUTION. 

1.  •  Delay  in  taking  proceedings 

after  admission  of  appeal.  An  appeal  was 
allowed  in  October  1854  by  the  Supreme  Court 
at  Calcutta  to  England.  After  the  allowance  of  the 
appeal,  no  further  steps  were  taken  by  the  appel- 
lant. In  March  1856  the  Judicial  Committee,  upon 
a  certificate  of  the  Registrar  of  the  Supreme  Court 
that  no  further  proceedings  had  been  taken  after 
the  order  allowing  the  appeal,  dismissed  the  appeal 
at  the  instance  of  the  respondents  for  want  of  pro- 
secution.    Rabtjtty  Dossee  v.  Radha:!? atjth  Seix 

6  Moo.  I.  A.  346 


2. 


On  special  appli- 


seciirity.  Six  months  having  elapsed  without  the 
appellant  having  lodged  the  required  security,  the 
respondent  applied  to  dismiss  the  appeal  for  non- 
performance of  that  condition.  As  it  appeared 
that  the  appellant's  agent  was  in  daily  expectation 
of  funds  from  India,  the  case  was,  on  the  appellant 
paying  the  costs  of  the  day,  ordered  to  stand  over 
for  three  months,  for  the  appellant  to  perform  the 
■condition  ;  in  failure  thereof  the  apjieal  to  stand 
dismissed.  HtJRROSOONDREE  Dibiah  v.  Pran 
KisHEN  SixGH       ...        7  Moo.  I.  A.  16 

4, Application  to  the  Court  in 

India  by  infant  on  coming  of  age  to  with- 
draw from  the  suit — Guardian  and  u:<ird. 
An  infant  appellant,  in  an  appeal  pending  in  the 
Privy  Council,  having  come  of  age,  and  having  peti- 
tioned the  High  Court,  in  India  to  be  allowed  to 
withdraw  from  the  suit : — Held,  that  it  was  compe- 
tent to  the  respondent  in  England  to  have  the 
appeal  dismissed  for  want  of  prosecution,  although 
the  guardian  had  given  security  for  the  costs  and 
paid  the  expenses  of  the  appeal,  and  although  the 
(former)  infant  was  not  served  with  notice  of  the 
motion,  the  Council  being  satisfied    that  he  had  in 


•cation,  permission  to  appeal  was  granted  in  Decem- 
ber 1860,  on  the  condition  of  the  appellant  deposit- 
ing with  the  Registrar  of  the  Judicial  Committee  of 
the  Privy  Council  the  sum  of  £300  for  costs.  The 
record  was  transmitted  from  India  and  the  respond- 
ent brought  in  bis  printed  case,  but  the  appellant, 
though  served  with  a  peremptory  notice,  did  not 
lodge  his  case  or  take  any  other  step  in  the  matter. 
In  such  circumstances,  on  application  by  the 
respondent,  the  appeal  was  dismissed,  and  the 
respondent's  costs  directed  to  be  paid  out  of  the 
sum  deposited  in  the  Council  office,  the  balance  to 
be  returned  to  the  appellant.  GorRMONEE  Debia 
f.  Abdool  Gunnee  .  10  Moo.  I.  A.  59 

Failure  to  deposit 
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the  High  Court  petitioned  for  leave  to  withdraw 
BisttjPrya  Patmadayi  v.  Basudeb  Dhall  Bewarti 
Patnaik         6  B.  li.  R.  190  :  15  W.  R.  P.  C.  19 

S.C.  BiSTOOPRIA  PUTMADAYE  V.    NuXD     DhCT-. 

13  Moo.  I,  A.  602 


15.  RESTORATION  OF  APPEAL. 

1.  Appeal    dismissed  through 

"  unavoidable  accident  " — Acts  XV i  of  1845, 
XXIX  of  1841,  and  XV  of  1853,  s.  6— Costs.  Act 
XVI  of  1845,  amending  Act  XXIX  of  1841,  enacts 
that  it  is  competent  to  the  Sudder  Court  in  the  case 
of  the  dismissal  of  an  appeal  for  want  of  prosecu- 
tion, upon  the  application  of  the  appellant  within 
three  months  after  the  appeal  has  been  dismissed, 
to  re-admit  the  appeal,  if  the  appellant  satisfies 
the  Court  that  the  dismissal  was  "  occasioned  by 
the  default  of  his  valdl  or  by  unavoidable  accident." 
An  appeal  was  made  to  the  Sudder  Court  at 
Calcutta,  but  in  consequence  of  the  absence  from 
illness  of  the  appellant's  mukhtar  the  written 
reasons  of  appeal  were  not  lodged  within  six 
weeks,  the  time  prescribed  by  Act  XV  of  1853, 
s.  6,  and  the  appeal  was  dismissed.  Upon  appli- 
cation for  re-admission  of  the  appeal,  the  evidence 
showed  that  there  had  been  no  wilful  delay,  and 
that  the  appellant  was  in  ignorance  of  the  fact  of 
the  reasons  of  appeal  not  having  been  filed.  Held, 
reversing  the  decree  of  the  Sudder  Court,  that  such 
circumstances  constituted  a  case  of  "  unavoidable 
accident  "  within  the  meaning  of  Act  XVI  of  1845, 
and  the  appeal  was  ordered  to  be  re-admitted  on 
the  file  of  pending  causes.  In  reversing  the  decree 
of  the  Sudder  Court,  the  order  of  that  Court  that 
the  costs  of  the  application  to  re-admit  the  appeal 
should  be  paid  by  the  appellants,  was  confirmed  ; 
but  as  the  appellants  were  successful  in  obtaining 
a  reversal  of  the  decree  of  the  Court  below,  the 
costs  of  the  appeal  in  England  against  such  decree 
were  ordered  to  be  paid  by  the  respondents. 
Antjxdmoyee  Dossee  v.  Poorno  Chtjnder  Roy 
k     9  Moo.  I.?A.r26 


2. 


Appeal  dismissed  by  reason 


i  of  guardian  absconding  and  abandoning 
I  case-  Poller  to  rectify  mistakes  in  orders.  By  the 
j  Common  Law  the  Judicial  Committee  possesses  the 
same  power  as  the  Courts  of  Record  and  Statute 
have,  of  rectifying  mistakes  which  have  crept  in  by 
misprision  or  otherwise  in  embodving  its  judg- 
ments. Where  therefore  an  order  had  been  made 
ex  parte  upon  the  appearance  of  the  respondents 
alone  for  the  dismissal  of  an  appeal,  and  affirmance 
of  the  judgment  of  the  Court  below  which  purport- 
ed to  be  upon  the  hearing  of  the  cause,  the  Judicial 
Committee  held  that  such  order  must  be  taken 
simply  as  a  dismissal ;  and  it  appearing  that  the 
appellants  were  infants  under  the  protection  of  the 
Court  of  Wards  in  India,  and  that  the  agent  ap- 
pointed by  the  Court  to  act  as  their  guardian  ad 
litem  in  the  matter  of  the  appeal  had  absconded 
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and  abandoned  the  cause,  their  Lordships  rescinded 
the  order  of  dismissal,  and  restored  the  appeal  on 
the  terms  of  the  appellant's  paying  the  costs  and 
giving  access  to  the  transcript  of  the  proceedings 
in  the  Court  below,  in  their  hands,  and  under- 
taking to  lodge  the  case  within  five  months. 
Rajunder  Naeain  Rae  v.  Bijai  Govixd  Singh 

2  Moo.  I.  A.  181 

Appeal  dismissed  for  want 


of  prosecution — Ignorance  of  necessary  proceed- 
ings. Where  an  appeal  had  been  dismissed  for  want 
of  prosecution,  no  step  having  been  taken  in  it  for 
ten  years,  the  appeal  was,  on  petition  to  the  King 
in  Council,  restored,  the  appellant  paying  the  costs 
of  dismissal  and  restoration  ;  it  appearing  that  the 
appellant  was  ignorant  of  the  proceedings  necessary 
to  be  taken  in  England,  and  that  he  had,  though 
after  the  lapse  of  some  years,  instructed  a  commer- 
cial house  in  Calcutta  to  prosecute  the  appeal,  but 
whose  agent  in  England  becoming  insolvent,  no 
proceedings  were  taken  to  bring  the  case  to  a  hear- 
ing.    Deedar  Hosseix  v.  Zuhooeoonxissa 

2  Moo.  I.  A.  441 

4. Delay    in    receipt 

by  agent  of  appellant  of  the  transcript.  Leave  given 
to  restore  an  appeal  dismissed  for  want  of  prose- 
cution, the  appellant's  agent,  though  instructed 
to  prevent  the  dismissal  of  the  appeal,  not  having 
received  the  transcript  until  after  the  expiration  of 
a  year  and  a  day  from  the  time  of  the  allowance  of 
the  appeal,  and  the  respondent  having  in  conse- 
quence   thereof  obtained    an    order    of     dismissal. 

BiSSNOSOONDERY    DaBEE    V.    BuRRODACAUNT    RoY 

2  Moo.  I.  A.  127 


5. 


—  Ignorance  of  exist- 


ence of  new  rules.  Appeal  restored  after  being 
dismissed  for  want  of  etiectual  prosecution  within 
the  time  limited  by  the  5th  rule  of  the  Order  in 
Council  of  13th  June  1853,  the  new  rules  having 
been  only  recently  adopted  by  the  Sudder  Court  at 
Calcutta,  and  the  appellant,  in  ignorance  of  their 
existence,  being  engaged  in  taking  steps  to  prose- 
cute the  appeal  within  the  time  and  according  to 
the     practice     previously     existing.      Gudadhur 

PtJRSHAD  TeWAREE  V.   SoOXDERKOOMAREE 

6  Moo.  I.  A.  201 

Seto  Lttchmeechuxd  v.  Seto  Zorawar  Mull 
6  Moo.  I.  A.  204 


6. 


—  Ahandonment     of 


appeal — Stat.  8  d;  9  Vict.,  c.  30,  s.  2.  In  ch-cum- 
stances  showing  conflicting  and  opposite  decisions 
by  the  Sudder  Court  upon  the  same  question  at 
issue  between  the  same  parties,  an  appeal  treated 
under  Stat.  8  &  9  Vict.,  c.  30,  s.  2,  as  abandoned 
for  non-prosecution,  was  restored  upon  terms  of 
paying  costs  and  undertaking  to  lodge  cases  forth- 
with and  to  lodge  security  or  a  bond  in  England  to 
the  amount  of  £500.  Where  an  appeal  has  been 
treated  as  abandoned  under  8  &  9  Vict.,  c.  30,  s.  2, 
their  Lordships  have  no  power  to  grant  leave  to 
institute  a  new  appeal ;  only  a  discretion  to  allow 
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the  original  appeal  to  be  restored.  HuRROsooN' 
dree  Debiah  v.  Pran  Kishen  Singh 

6  Moo.  L  a.  491 

7. Consolidation    of 

dismissed  appeal  with  another  pendinq.  Leave  given 
to  restore  an  appeal  dismissed  for  want  of 
prosecution,  the  Court  below  having  consolidated  it 
with  another  appeal  in  the  same  cause  which  wa.s 
still  pending.  Suroop  Chuxder  Sircar  Chow- 
dry  V.  Ramrtjtton  Mullick     1  Moo.  I.  A.  358 


8. 


Application      for 


restoration  of  case — Security  for  costs  of  appeal. 
Application  for  restoration  of  appeal  acceded  to  in 
consideration  of  the  interests  of  infants  being  in- 
volved in  the  case,  and  of  the  state  of  that  part  of 
India  when  the  matter  arose  in  and  after  1857,  on 
the  condition  of  deposit  of  further  security,  and  of 
the  prosecution  of  the  appeal  within  a  certain  time. 
The  security  in  India  was  held  to  have  gone  by  the 
dismissal  of  the  appeal  for  default  of  prosecution. 
Birjobuttee  v.  Pertab  Singh 

3  W.  R.  P.  C.  36  :  8  Moo.  I.  A.  168 


9. 


Security  on  restoration  of 


appeal — Deposit  of  costs.  Where  Government 
securities  for  the  due  prosecution  of  the  appeal  and 
costs  were  deposited  in  the  registry  of  the  Sudder 
Court,  the  Judicial  Committee  in  restoring  the 
appeal  dispensed  with  the  usual  recognizance  in 
Ensland.  Seto  LrcHMEECHUND  v.  Seto  Zora- 
war :Mt7ll  ...      6  Moo.  I.  A.  204 


10. 


Petition     to     restore    an 


appeal — Terms  under  which  it  was  restored. 
Under  rule  5  of  the  Orders  in  Council  of  the  13th 
June  1893,  an  appeal  was  dismissed  for  want  of 
prosecution  on  the  8th  October  1896.  The  record 
had  been  received  on  the  15th  January  1896.  and 
since  then  no  steps  had  been  taken.  The  dela}'' 
having  been  explained,  and  the  cause  of  it  consi- 
dered suiificient,  the  appeal  was  restored  to  the  file, 
on  conditions  as  to  costs,  and  on  security  to  be 
eiven  in  England.  Rabiabai  v.  Mahomed  Ismail 
Kh,\x  .         .         .        I.  L.  R.  21  Bom.  723 

L.  R.  24  I.  A.  128 

16.  REMISSION  OF  CASE  TO  INDIA. 

1.  . Refusal  to  consider  docu- 
mentary evidence  not   sent  w^ith  record. 

The  Privy  Council  Mill  not  act  as  a  Court  of  Original 
Jurisdiction  ;  therefore,  where  the  Judge  of  tho 
Court  below  improperly  suppressed  documents 
which  were  not  discovered  until  after  the  trans- 
mission of  atjpeal  to  Her  Majesty  in  Council,  their 
Lordships  refused  to  give  an  opinion  on  the  merits 
and  remitted  the  case  to  India  for  reconsideration. 
JuvEERBHAEE  V.  Vurujbhaee  3  Moo.  I.  A.  324 

2.  Remand  to  take  fresh,  evid- 
ence— Befusal  of  Court  below  to  consider  evidence. 
Where  the  lower  Courts,  on  the  ground  that  the 
defendant's  title  under  a  sanad  was  absolute,  de- 
clined   to    consider    evidence   which   the   plaintiff 
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relied  on  as  showing  that  the  defendant  really 
held  for  him  as  a  trustee,  the  case  was  remanded  hy 
the  Judicial  Committee  in  order  that  such  evid- 
ence might  be  received  and  considered.  Shebe 
Bahadttb  Sikg  v.  Teakvrats  Dariao  Kfar 

L  L.  E.  3  Calc.  645 

3.  Eeversal    in  formar  analo- 


gous case — Case  decided  by  High  Court  as  invcl- 
ing  question  already  decided.  The  High  Court  dis- 
missed an  appeal  from  the  Zillah  Court  on  the 
ground  that  it  involved  the  same  question  as  had 
been  decided  by  them  in  another  suit  brought  by 
the  plaintiff  in  respect  of  the  validity  of  a  zur-i- 
peshgi  deed.  The  decision  in  the  prior  suit  was  on 
appeal  reversed  by  the  Judicial  Committee.  In 
such  circumstances,  on  the  appeal  from  the  later 
decision  coming  on  for  hearing  ex  parte,  their  Lord- 
ships, with  the  consent  of  the  appellant,  remitted 
the  case  to  the  High  Court,  with  a  declaration  that 
the  deed  was  valid  ;  and  with  directions  that,  if 
the  respondent  did  not  appear  within  a  reasonable 
time,  to  be  fixed  by  the  High  Court,  to  dismiss  the 
appeal  from  the  Zillah  Court  and  in  the  event  of 
the  respondent  appearing,  then  to  hear  the  case  on 
the  merits.  Kaleepebshad  Tewaeee  v.  Lalla 
BrsDA  Laix      .         .         .12  Moo.  I.  A.  343 

Form,   of  decree    of    High 


Court — General  decree  afprming  Court  below  with- 
out details  where  lower  Court  merely  reverses  first 
Court.  A  suit  for  possession  and  redemption  in 
which  a  third  party  intervened  on  the  claim  that 
the  plaintiff  had  conveyed  to  him  half  of  the  pro- 
perty in  dispute,  was  dismissed.  On  appeal  by  the 
plaintiff  in  which  the  intervenor  did  not  appear, 
the  lower  Appellate  Court  merely  reversed  the 
decree  of  the  first  Court,  and  the  High  Court 
affirmed  the  decree  of  the  lower  Appellate  Court. 
The  Privy  Council,  while  affirming  the  decree  of 
the  High  Court,  observed  that  the  question  as  to 
the  form  of  the  decree  ought  to  have  been  raised 
before  the  High  Court,  if  it  was  thought  that  the 
decree  was  not  sufficient  to  found  execution  ujxin, 
so  that  the  details  of  the  decree  might  have  been 
stated ;  and  they  remanded  the  case  to  the  High 
Court  to  amend  their  decree  in  conformity  with 
their  judgment  by  declaring  affirmatively  what 
the  plaintiff  was  entitled  to  recover.  Lala  Sham 
Soo>a)UTi  Lal  v.  Sooraj  Lal   26  W.  E.  P.  C.  48 

17.  PRACTICE  AS  TO  OBJECTIONS. 

Formal        objections.     The 


practice  of  the  Privy  Council  has  been  never  to 
favour  objections  merely  of  form.     MoKrDDiMS  of 

MOUZA   Ku^-KUXWADY   V.    EyAMDAR   BrAHMESS    OF 
MorZA   SOOKPAL 

7  W.  E.  p.  C.  8  :  3  Moo.  I.  A.  383 


2. Pleadings — 

Matters  of  form — Refusal  to  insist  upon.  In  review- 
ing proceedings  of  the  Courts  in  India  where  the 
Hindu  and  Mahomedan  laws  are  the  rule,  and  where 
the  forms  of  pleadings    are  wholly  different  from 
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those  in  use  in  Courts  where  the  law  of  England 
prevails,  the  Pri\-y  Council  will  look  to  the  essential 
justice  of  the  case,  not  considering  whether  matters 
of    form    have    been    strictly    attended    to.     Gm- 

OHAREE   SiXGH    V.    KoOLAHCL    SrS'GH 

6  W.  E.  P.  C.  1 :  2  Moo.  I.  A.  344 
Technical  objections — Fresh 


grounds — Question,  of  disputed  consent  to  arbitra- 
tion. In  the  examination  of  such  questions  as 
whether,  as  alleged,  the  consent  of  one  of  the  parties 
to  an  arbitration  was  obtained  by  threats,  the  Privy 
Council  will  look  to  the  broad  principles  of  justice 
and  equity,  and  discourage  mere  technical  objec- 
tion?, and  the  invention  of  new  grounds  of  dispute 
which  were  not  even  mentioned  at  the  commence- 
ment of  the  suit.  PUEVATHA  VrRDHAY  Nauchtar 
V.  Jayavera  Rajiakomara  Ettyapa  Naicker 

4  W.  E.  P.  C.  31 


RaUEXAD     v.      ZAMrS-DAB   OF 

7  Moo.  I.  A.  441 


s.c.  Zami>'dar  of 

YELTIAPOOR-iJI       . 

4.  Objections    on    matters    of 

practice — Immaterial  irregularities.  The  Privy 
Council  will  not  interfere  in  a  case  in  which  objec- 
tions are  taken  to  matters  of  practice,  unless  they 
see  very  clearly  that  justice  has  not  been  done. 
Abdool  Ali  v.  Mozuffer  Hosseix  Chowdry 

16  W.  E.  P.  C.  22 

5.  Pleadings,  rule  of — Presump- 
tion as  to  averments  not  traversed.  The  strict  rule 
that  averments  not  traversed  must  be  taken  to  be 
admitted,  will  not  be  applied  by  the  Privj'  Council 
to  the  Indian  Courts.  AyrxDOMOYEE  Chow- 
DHEAEX  v.  Sheeb  CnrxDEB  RoY 

2  W.  E.  P.  C.  19  :  9  Moo.  I.  A.  287 
Marsh.  455 

6. Ground  for  varying  decree 

— Duty  of  Appellate  Court — Suits  heard  together, 
evidence  in.  It  is  objectionable  to  disturb  or  vary 
a  decree  properly  made  bj'  the  lower  Court  for  the 
mere  purpose  of  guarding  against  the  possible  error 
of  some  other  tribunal  in  some  future  suit.  Two 
suits  were  heard  together.  On  objection  made  in 
appeal  that  the  evidence  taken  in  one  suit  (to  which 
the  objector  was  not  a  party)  had  been  irregularly 
read  in  the  other  : — Held,  that,  having  regard  to  all 
the  circumstances,  the  suits  having  been  tried  to- 
gether, and  the  evidence  objected  to  having  been 
commented  on  by  the  objector,  or  on  his  behalf,  it- 
sufficiently  appeared  that  the  evidence  had  been 
substantially  taken  in  both  suits.  A  Court  of 
Api)eal  has  to  determine  whether  the  decision  of 
the  lower  Court,  when  pronounced,  was  a  correct 
decision  of  the  issues  then  pending  before  it  between 
the  then  parties  to  the  suit.  AxrxDMOYEB. 
Chowdhbacs  v.  Sheeb  Cht-xder  Roy 

Marsh.  455  :  2  W.  E.  P.  C.  19 
9  Moo.  I.  A.  287 

Objection  as  to  suit  being 


merely  declaratory — Special  leave  to  appeal — 
Technical  nature  of  grounds  of  appeal.  A  defendant 
obtained  special  leave  to  appeal  to  Her  Majesty 
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in  Council,  on  the  ground  that  the  case  involved 
qi:estions  of  law  of  great  importance  to  the  Jain 
sect,  of  which  he  was  a  member.  On  the  appeal 
coming  on  for  hearing,  he  contended  that  the  suit 
should  have  been  dismissed  by  the  Courts  below 
as  a  claim  for  a  declaration  of  right  in  respect  of 
which  no  consequential  relief  was  sought  or  could 
be  given.  Held,  that,  considering  the  special 
grounds  on  wliich  the  defendants  had  obtained 
leave  to  appeal,  the  somewhat  technical  character 
of  the  defence  he  now  put  forward,  and  the  general 
circumstances  of  the  case,  he  ought  not  to  be 
allowed  to  insist  on  this  objection.  Sheo  Singh 
Rai  v.  Dakho 

I.  li.  R.  1  All.  688  :  2  C.  L.  R.  193 
L.  R.  5  I.  A.  87 


8. 


Objection  not   taken  before 


High.  Conrt— Grounds  of  appeal.  The  Judicial 
Committee  refused  to  entertain  an  objection  taken 
in  the  grounds  of  appeal,  which  had  not  been  taken 
on  appeal  to  tlie  High  Court.  Forbes  v.  Meer 
Mahomed  Hossein 

12  B.  L.  R.  P.  C.  210  :  20  W.  R.  44 


9. 


Point    not    taken 


in  lower  Courts.  A  point  not  raised  in  the  plaint 
before  the  District  Judge  nor  in  the  High  Coiu't 
cannot  be  raised  before  the  Judicial  Committee. 
SoMBHU  Nath  Santea  Mohapatea  v.  Sttrja  Moni 

Dei IC.  W.  N.  649 

I.  L.  R.  25  Calc.  187 
L.  R.  24  I.  A.  191 


10. 


Circumstances 


not  raised  in  the  lower  Court — Pleadings.  In  this 
case  there  were  concurrent  findings  of  facts  both  by 
the  lower  Court  and  the  High  Court,  but  it  was 
Bought  to  distinguish  the  case  against  two  of  the 
defendants  on  the  ground  of  special  circumstances 
connected  with  their  holding.  These  circum- 
stances were  never  relied  upon  in  the  pleadings,  no 
issue  was  directed  as  to  them,  and  there  was  no 
proper  examination  of  the  case  with  respect  to 
them.  Held,  that  the  High  Court  was  justified  in 
refusing  to  allow  the  appellant  to  raise  the  point. 
Nam  Narain  Singh  v.  Bhim  Ganjhu 

3C.  W.  N.249 


11. 


Objection     as     to 


validity  of  deeds.  A  plaintiff  sued  to  set  aside  cer- 
tain documents  which  he  alleged  to  have  been 
forged  by  the  defendant.  At  the  trial  of  the  case 
in  the  Court  of  first  instance  the  only  issue  directed 
to  these  documents  was: — "  Are  the  throe  written 
agreements  said  to  have  been  given  by  the  plaint- 
iff to  the  defendant  genuine  and  valid  deeds  ?" 
It  was  not  contended  by  the  plaintiff  in  that  Court 
that  the  agreements  had  been  obtained  from  him 
while  ho  was  a  minor  by  undue  influence,  nor  was 
that  objection  taken  in  the  grounds  of  appeal 
against  the  judgment  of  the  Court.  Held,  that  it 
was  too  late  to  take  the  objection  for  the  first  time 
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in  the  Court  of  Appeal.  Ameeroonissa  Khatooit 
V.  Adadoonissa  Khatoox 

15  B.  L.  R.  67  :  23  W.  R.  208 
L.  R.  2  I.  A.  87 

12.  Objection      to 

right  of  action.  The  Privy  Council  will  not  enter- 
tain a  purely  technical  objection  to  a  party's  right 
of  action  which  has  not  been  made  in  the  Court 
below.     Bank  of  Bengal  v.  Macleod 

5  Moo.  I.  A.  1 

13. Right     to    sue. 

Semble  :  The  right  of  a  party  to  institute  a  suit  as 
heir  of  an  original  grantee,  not  having  been  disputed 
in  the  Courts  below,  cannot  be  questioned  before 
the  Judicial  Committee.  Mills  v.  Modee  Peston- 
JEE  Khoorshedjbe         .         .2  Moo.  I.  A.  37 


14. Objection  of  U- 

mitation—Beng.  Regs.  11  of  1805,  11  of  IS  19,  111 
of  1S2S.  An  objection  raised  for  the  first  time  at 
the  hearing  of  the  appeal  before  the  Privy  Council, 
that  the  Government's  right  to  sue  was  barred  by 
Regulation  II  of  1805  from  lapse  of  time,  sustained, 
the  proceedings  in  India  before  the  Revenue  Collec- 
tor and  Special  Commissioner  under  Regulations  II 
of  1819  and  III  of  1828  not  being  in  the  nature  of  a 
regular  suit.  Dheeraj  Raja  Mahatab  Chund 
Bahadoor  v.  Government  of  Bengal 

4  Moo.  I.  A.  466 


15. 


Objection  to 


order  of  Court  in  India  suhslituting  respondent  for 
appellant  on  death  of  sole  appellant.  Pending  the 
appeal  to  England,  the  sole  appellant  died,  and  the 
Sudder  Court  made  an  order  substituting  one  of 
the  resjDondents  in  his  stead  as  ayjpellant.  Semble  : 
It  is  not  competent  to  the  other  respondents  to 
object  to  such  order  at  the  hearing  of  the  appeal, 
the  proper  course  being  to  move  the  Sudder  Court 
to  discharge  such  order.  Kasi  Persad  Narain  v. 
Kawalbasi  Kooer        .         .  5  Moo.  I.  A.  146 


16. 


Objections   to  re- 


port of  Commissioner  under  Civil  Procedure  Code, 
1S59,  s.  ISl.  Where  a  report,  or  supplemental 
report,  had  been  made  by  Commissioners  to  whom 
accounts  had  been  referred  for  investigation  under 
Act  VIII  of  1859,  s.  181,  the  Privy  Council  refused 
to  entertain  any  objections  thereto  which  had 
neither  been  brought  to  the  tiotice  of  the  first  Court 
nor  made  in  any  of  the  grounds  of  appeal  in  the 
Courts  in  India.  Seth  Gujmull  v.  Chahee 
Kow  ar       .         .         ,         .        L.  R.  2  I.  A.  34 


17. 


Objection      taken 


witlwut  cross-appeal — Alteration  of  decree  ashed  for 
li/  respondent  without  cross-appeal — Civil  Proce- 
dure Code,  1SS2,  s.  561.  In  reference  to  whether 
the  decree  made  against  one  of  the  respondents 
could  be  varied  in  his  favour,  he  not  having  filed  a 
cross-appeal,  the  rule  prevailed  that  ho  could  only 
be  heard  to  support  the  decree,  s.  561  of  the  Civil 
Procedure  Code  not  applying  in  an  appeal  to  the 
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17. 
Privy  Council. 
Chowdhki 


18. 


to  Pull  Bench — Objection  by  respondent  without 
cross-apfeal  to  answer  of  Full  Bench.  Where  a 
Division  Bench  of  a  High  Court  refers  a  question 
of  law  for  the  consideration  of  the  Full  Bench,  and 
the  answer  of  the  Full  Bench  is  not  framed  as  a 
decree  or  as  an  interlocutory  order,  and  an  appeal 
is  brought  to  Her  Majesty  in  Council,  it  is  open  to 
the  respondent  mthout  a  cross-appeal  to  object  to 
the  correctness  of  the  answer  given  by  the  Full 
Bench  on  the  question  of  law  referred.  Phoolbas 
KooxwAR  r.  Laliji  Jogeshttr  Sahoy 

I.  li.  R.  1  Calc.  226 
L.  R.  3  I.  A.  7  :  25  W.  R.  285 

18.  REVIVOR     OF  APPEAL. 

Revivor    of  appeal  ■which  had 


abated — Alteration  of  form  of  claim  on  appeal 
— Succession  or  inheritance.  Leave  to  revive  an 
apx)eal,  in  a  case  governed  by  the  Oudh  Estates 
Act  (I  of  1869),  which  abated  on  the  appellant's 
death  before  the  hearing,  was  obtained  by  the 
younger  daughter  of  the  deceased  trtlukdar,  one  of 
the  defendants,  she  being  next  among  those  who 
would  have  a  claim  to  inherit  the  tahikh  in  succes- 
sion should  the  appeal  be  decreed.  Held,  that  the 
appellant  by  revivor  must  be  restricted  to  the  suit 
for  the  talukh,  and  could  not  advance  on  this 
appeal  any  claim  of  her  own  which  she  might  have 
prefeiTed  in  a  suit  to  inherit  property  which  had 
belonged  to  the  deceased  other  than  the  talukdari 
estate.     UireAO  Beottm  v.  Ibshad  Husai>' 

L  L.  R.  21  Calc.  997 
L.  R.  21 1.  A.  163 


1. 


19.  QL^ESTIONS  OF  FACT. 

Unanimous     judgment    on 


facts — Onuji  of  proof.  The  rule  of  the  Appellate 
Court  is  that  it  will  not,  on  a  question  of  fact, 
reverse  an  unanimous  judgment  of  the  Courts  in 
India  unless  the  very  clearest  proof  is  shown  that 
such  decision  is  erroneous.  Takeexy  Churn 
BoxxEEJEE  V.  Maitland    .      11  Moo.  I.  A.  317 

Credibility    of  witnesses — 


Issues    of   fact- 


PRACTICE  AS  TO  OBJECTIONS— concW. 
Caspersz  v.   Kishori  L-\l  Roy 
.     .    I.  Ij.  R.  23  Calc.  922 
1  C.  W.  N.  12 

Question  of  law   referred 


Effect  of  evidence.  It  is  not  the  habit  of  the  Privy 
Council,  unless  in  very  extraordinary  cases,  to 
advise  the  reversal  of  a  decision  of  the  Courts  of 
India  merely  on  the  effect  of  evidence,  or  the  credit 
due  to  witnesses.  Naragunty  Ltjchmedavamah 
V.  Vexgama  Naidoo 

1  W.  R.  P.  C.  30  :  9  Moo.  I.  A.  66 

jABtirrooL  BuTooL  V.  HossETKEE  Begtjm. 

10  W.  R.  p.  C.  10  :  10  Moo.  I.  A,  196 


Miscarriage  in  reception  or  appreciation  of  evidence. 
It  is  not  the  practice  of  the  Privy  Council  to  dis- 
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19.  QUESTIONS  OF  FACT— contd. 
turb  the  finding  of  the  Court  below  upon  mere 
issues  of  fact,  unless  it  is  clearly  satisfied  that 
there  has  been  some  miscarriage  either  in  the  recep- 
tion or  in  the  appreciation  of  evidence.  In  cases 
that  turn  upon  the  credibility  of  the  testimony 
given,  it  is  disposed  to  defer  to  the  judgment  of 
those  who,  with  the  advantage  of  local  experience 
have  had  the  means  of  seeing  the  witnesses  under 
examination  and  of  inspecting  the  original  docu- 
ments.    Richardson  v.  Government 

1  W.  R.  P.  C.  47 

Cheyt  Ram  v.  Chowdhey  Nowbtjt  Ram 

5  W.  R.  P.  C.  3 :  7  Moo.  I.  A.  207 
Kripamoyee  Debia  v.  Romanath  Chowdhry 

2  "W.  R.  p.     C. 

B.C.  Kripomoyee    Debia  v.  Grish    Chtnder 

Lahoree     ....      8  Moo.  I.  A.  467 

Ghoolam  Moortooz.\h  Khan  v.  Government. 

9  Moo.  I.  A.  456 

DwABKA  Doss  V.  SiTA  Ram    .  5  C.  L.  R.  430 

4.  Consideration    of 

viva  voce  evidence.  Considering  the  advantages 
which  the  Judges  in  India  generally  possess  of 
forming  a  correct  opinion  of  the  probability  of  a 
transaction  and  in  some  cases  of  the  credit  due  to 
the  witnesses,  the  fact  that  the  Courts  below  have- 
decided  against  the  validity  of  an  instrument 
affords  a  strong  presumption  of  the  correctness  o^ 
their  decisions,  but  does  not  and  ought  not  to 
relieve  the  Privy  Council,  as  the  Court  of  last 
resort,  from  the  duty  of  examining  the  whole  evid- 
ence, and  forming  for  itself  an  opinion  upon  the 
whole  case.  With  reference  to  the  lament^able- 
disregard  of  truth  prevailing  amongst  the  natives  of 
India,  the  Privy  Council  held  that  it  would  be  very 
dangerous  for  the  Court  altogether  to  discredit  wit- 
nesses deposing  viva  voce  by  reason  of  the  necessity 
imposed  on  the  Court  to  sift  the  evidence  of  such 
witnesses  with  great  minuteness  and  care.  Mo- 
dhoosooditn  Sandial  v.  Scroop  Chcnder  Sircar 
Chowdhry 

7  W.  R.  P.  C.  73  :  4  Moo.  I.  A.  431 

5.    Documentary 

evidence — Decision  on  facts.  Their  Lordships  re- 
fused to  reverse  a  decision  of  the  High  Court 
upon  a  question  of  fact  in  which  that  Court  had 
before  it  the  documents  and  the  evidence  of  the 
witnesses,  and  had  an  opportunity  of  judging  of 
the  demeanour  of  the  witnesses.  Jugojeebun 
Lall  Dhtjbal  Deb  v.  Kartick  Chttnder  Bondo- 

PADHAY      .  .  .  .  25  W.  R.  P.   C.  1 


6. 


Erroneous     con- 
The  Privy  Coun- 


clusions  from  evidence.  Semble  : 
cil  will  not  disturb  a  judgment  of  a  Court  m  India 
upon  a  question  of  the  credibility  of  witnesses, 
unless  it  is  manifestly  clear  from  the  probabilities 
attached  to  certain  circumstances  in  the  case 
that  the  Court  below  was  wrong  in  the  conclusion 
drawn  from  such  evidence.  Mfsadee  Mahomed 
Cazum  Sherazee  v.  Ally  Mahomed  Khan 

6  Moo.  L  A.  27 
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19.  QUESTIONS  OF  YACT—contd. 

7.  ^ —  Disputed    facts — Presumption 

of  correctness  in  cases  of  disputed  fad.  It  is  the 
practice  of  the  Judicial  Committee  in  a  case  of 
disputed  fact,  \vhen  the  Courts  in  India  appear  to 
have  diligently  investigated  the  evidence,  and  no 
palpable  mistake  is  apparent  in  the  appreciation 
by  the  Court  below  of  such  evidence,  to  affirm  the 
decree  appealed  from  with  costs.  Chuxder  Monee 
Debia  Chowdhoorayan  v.  Mux  Mohixee  Debia 

8  Moo.  I.  A.  477 

8. Judgment  on  facts — Ap- 
peals from  Kon-Begidation  Provinces.  In  cases 
from  Non-Regulation  Provinces,  wherein  the  pro- 
cedure is  somewhat  loose,  and  where  the  merits 
depend  much  on  local  custom  and  local  inquiry,  it 
is  even  more  necessary  than  it  is  on  appeals  from 
the  Civil  Courts  in  the  Regiilation  Provinces  to  act 
on  the  principle  of  not  disturbing  the  judgment 
under  appeal,  unless  it  is  substantially  wrong. 
Hyder  Hosseix  v.  Mahomed  Hossein 

14  Moo.  I.  A.  401 :  17  "W.  R.  185 

9.  __ Improper  admission  of  evid- 
ence— Sufficiency  of  evidence.  'Where  evidence, 
such  as  hearsay,  is  improperly  admitted,  the  ques- 
tion for  the  Judicial  Committee  is  whether,  reject- 
ing that  evidence,  enough  remains  to  support  the 
finding.  Disapproval  was  expressed  by  their 
Lordships  of  the  reception  by  the  lower  Court  of 
evidence  which  ought  not  to  have  been  admitted. 
MoHUN  SiXG  V.  Ghuriba 

6  B.  L.  R.  495  :  15',W.  R.  P.  C.  8 


10. 


Erroneous  conclusion  from 


evidence — Hearsay  evidence.  \\^ere  the  High 
Court  foimded  their  judgment  upon  evidence  which 
did  not  justify  the  conclusion,  the  Judicial  Com- 
mittee reviewed  the  whole  evidence,  in  order  to 
ascertain  whether  the  decree  could  be  supported. 
Ajodiiya  Prasad  Sixg  v.  Umrao  Sixo 

6  B.  li.  R.  509  :  15  W.  R.  P.  C.  1 

13  Moo.  I.  A.  519 

11.  Evidence    wrongly  admit- 

ted— Sufficiency  of  evidence.  Where  the  Courts 
below  had  admitted  evidence  not  properly  admis- 
sible, the  Judicial  Committee  examined  the  whole 
evidence,  and  being  satisfied  that  there  was,  in- 
dependent of  that  inadmissible  evidence,  sufficient 
to  justify  the  decision  of  those  Courts,  dismissed 
the  appeal.  Lala  Bansidhar  v.  Coveexme>-t  of 
BEXG4L     .     9  B.  L.  R.  264  :  16  W.  R.  P.  C.  11 

14  Moo.  I  A.  86 


12. 


—  Direct  evidence  as  opposed 


to  suspicion — Adoption.  The  Sudder  Ameen 
having  held  an  adoption  proved,  the  Principal 
Sudder  Ameen  on  appeal  reversed  that  decision  on 
the  facts.  The  case  came  before  the  High  Court 
on  special  appeal,  and  the  decision  then  given  was 
apx^ealed  to  England,  and  special  leave  was  given 
by  Her  IMajesty  to  appeal  against  the  decision  of 
the  Principal  Sudder  Ameen.  The  decision  of  the 
High  Court  on  the  law  was  admitted  to  be  good, 
but  the  Judicial  Committee  reversed  the  finding  of 
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the  Principil  Sudder  Ameen  on  the  facts.     Kali 
Chandra  Chowdhry  v.  Shib  Chandra  Bhaduri 

6  B.  L.  R.  501  :  15  W.  R.  P.  C.  12 

13.  Second  appeal — Code  of  Civil 


Procedure  {Act  XIV  of  1882),  ss.  584,  585— Juris- 
diction to  hear  a  second  appeal,  on  what  matter's — 
Secondary  cvid.ence,  question  of.  Under  ss.  ."iSi 
and  585  of  the  Code  of  Civil  Procedure,  1882,  a 
second  appeal  is  confined  to  matters  of  law,  usage 
having  the  force  of  law,  or  substantial  defect  in 
procedure.  On  an  appeal  to  the  Judicial  Commis- 
sioner from  a  decree  given  on  first  appeal  by  an 
Appellate  Court,  and  maintaining  a  finding  of  fact 
by  the  original  Court,  the  only  questions  were  (i) 
Avhether  secondary  evidence  had  been  properly 
admitted  on  a  case  that  had  arisen  for  its  admis- 
sion ;  and  (ii)  whether  the  evidence  offered  con- 
stituted secondary  evidence  of  the  matter  in  dis- 
pute, which  was  the  making  of  a  document.  Held, 
that  (no  special  leave  to  appeal  from  the  judgment 
of  the  Commissioner,  the  first  Appellate  Court, 
having  been  apjilied  for)  the  facts  were  not  open  to 
decision  on  this  appeal ;  this  Committee  could  only 
do  what  the  Judicial  Commissioner  on  second 
appeal,  under  the  above  sections,  could  have 
done  ;  and  that,  as  the  case  stood,  they  were  bound 
by  the  findings  of  facts  of  the  first  Appellate  Court. 
LucHMAN  Singh  v.  Puna    I.  L.  R.  16  Calc.  753 

Ii.  R.  16  I.  A.  125 

14.  Question    in   issue — Parties 


— Admission — Execution  of  deed.  The  plaintiff 
claiuied  to  have  inherited  estate  in  the  possession 
of  the  defendant,  who  was  also  related  to  the  last 
owner,  but  who  set  up,  independently  of  other  title, 
a  deed  of  gift  from  the  latter  in  his  favour.  It  was 
decided  in  the  Appellate  Court  that,  even  if  this 
deed  had  been  executed,  it  was  inoperative,  and 
on  this  point  the  decision  of  the  first  Court  was 
maintained.  An  issue  having  been  fixed  as  to  the 
execution,  and  the  plaint  also  showing  that  the 
execution  was  disputed,  their  Lordships  declined 
to  treat  the  execution  as  not  having  been  in  con- 
test.     AXAND   KUAR  V.    TaNSUKH 

I.  Ii.  R.  11  All.  396 

15.  Failure  to  produce  evid- 
ence at  hearing — Omission  of  Judge  to  call  for 
record.  At  the  hearing  of  a  suit  a  party,  though  he 
had  sufficient  warning  of  what  was  necessary,  did 
not  take  the  proper  steps  to  cause  the  production  of 
the  documentary  and  only  admissible  evidence  of  a 
material  fact  which  had  to  be  proved  by  him,  and 
the  decision  was  against  him.  The  record  of  another 
proceeding  would,  it  was  said,  have  supplied  this 
evidence  ;  and  an  application  had  been  previously 
made'on  which  the  order  of  the  Judge  was  that  "  the 
matter  would  be  decided  when  the  case  was  tried, 
and  the  record  would  be  sent  for,  if  necessary."  No 
further  application  to  the  Court  was  made,  and  no 
attempt  to  supply  this  evidence.  Held,  that,  if  there 
had  been,  as  there  might  have  been,  an  oversight  by 
the  party  in  not  calling  the  attention  of  the  Judge 
to  the  above  order,  and  in  not  tendering  the  evid- 
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■ence,  there  had  been  no  omission  on  the  Judge's 
part  afiFording  ground  for  appeal,  and  the  Judicial 
Committee    refused    to    interfere.     CHA>."DiCHrKX 
Shashmal  v.  Dtirga  CnrKN  Mirdua 

I.  li.  B.  9  Calc.  260  :  12  C.  L.  E.  81 


16. 


Questions    of    boundary — 


Miscarriage  in  conduct  of  decision.  The  Privy 
Cotincil  will  never  interfere  with  the  finding  of  an 
Indian  Court  on  a  question  of  boundary,  unless 
they  are  clearly  satisfied  that  there  has  been  some 
plain  miscarriage  in  the  conduct  or  decision  of  the 
case  upon  which  they  can  put  their  hands  and 
make  the  grounds  for  an  order  reversing  or  varying 
the  decree.  Ramgopal  Roy  r.  Gokdox.  Stcaet 
A  Co.     .        14  Moo.  I.  A.  453  :  17  W.  R.  285 


17. 


Eeversal  an  evid- 


ence. In  a  question  relating  to  boundaries  of  land, 
the  Judicial  Committee  on  a  review  of  the  evidence 
reversed  the  concurrent  decrees  of  the  Court  of  first 
instance  and  the  Sudder  Court,  but  without  costs. 
Ra3I  CnrsDEB  Dutt  v.  CnrNDER  Coomar  Mtjx- 
DiTL 13  Moo.  I.  A.  181 


18. 


Waiver — New  point — Question 


twt  allowed  to  be  raised  on  appeal — Question  of  fact 
decided  by  first  Court  against  appellant,  and  not 
raised  in  High  Court.  Held,  that  a  question  of 
whether  there  had  been  or  not  a  waiver  of  an 
irregularity  in  the  conduct  of  a  sale,  which  ques- 
tion had  been  decided  by  the  first  Court  adver- 
sely to  the  appellants,  and  had  not  been  sub- 
mitted to  the  High  Court  for  review  could  not  be 
■entertained  on  appeal  to  the  Privy  Council,  being 
a  question  of  fact  which  had  not  been  subject  to 
the  consideration  of  the  Court  from  whose  decision 
the  appeal  was  brought.  Dhantkdhaki  Srs'GH  f. 
JSIahabir  Pershad  Sts'GH  (1907) 

I.  li.  R.  34  Calc.  709  :  Ii.  R.  34  I.  A.  164 


19. 


Circumstances  to  be  taken 
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mortgagor,  and,  if  fictitious,  it  afforded  him  no 
immediate  protection  from  creditor  (which  was 
the  motive  alleged  by  the  defendants  for  entering 
into  the  transaction)  was  a  very  material  circum- 
stance in  the  case.  Dalip  Srs'GH  v.  Nawal 
Kr>-WAR  (1908)    .         .         I.  Ii.  R.  30  All.  258 


20.  CONCURRENT  JUDGMEN'TS  ON  FACTS. 


into  consideration  in  dealing  with  conflict- 
ing evidence — Courts  in  India  differing  as  to  ques- 
tion of  fact — Question  as  to  a  mortgage  being  a  real  or 
fictitious  transaction — On  the  question  whether  a 
mortgage  was  a  fictitious  or  a  real  transaction  there 
was  evidence  on  each  side  bearing  directly  on  the 
character  of  the  transaction,  but  on  neither 
side  was  the  evidence  wholly  convincing.  Persons, 
whom  one  might  have  expected  to  be  prominent 
witnesses,  were  not  called,  and  the  evidence  given 
by  those  who  were  called  was  open  to  much  adverse 
criticism.  The  Courts  in  India  differed,  the  Sub- 
ordinate Judge  deciding  that  the  mortgage  was 
fictitious,  and  the  High  Court  holding  it  to  be  a 
genuine  transaction.  Held,  by  the  Judicial  Com- 
mittee that,  in  determining  which  story  was  to  be 
accepted,  it  was  necessary  for  their  Lordships  to 
lely  largely  upon  surrounding  circumstances,  the 
position  of  the  parties  and  their  relation  to  one 
another,  the  motives  which  could  govern  their 
actions ;  and  their  subsequent  conduct :  and  so 
dealing  with  the  case  their  Lordships  upheld  the 
decision  of  the  High  Comrt.  The  fact  that,  if  a 
•genuine  transaction,  it  was    advantageous  to  the 


1.  Presumption  as  to  correct- 
ness of  facts.  ^Miere  the  lower  Courts  have  pro- 
ceeded upon  the  evidence  and  have  come  to  the 
same  conclusion,  it  is  an  established  rule  of  practice, 
that  the  Judicial  Committee  of  the  Privy  Council 
will  not  on  appeal  enter  into  the  question  whether 
the  decisions  of  the  Courts  below  are  or  are  not 
correct  on  matters  of  fact.  jAiMrxG.vL  Koeri  v. 
MoKHTTS-  KoBi        .         .         .     10  C.  L.  R.  611 


2. 


The  Priw  Coun- 


cil, in  cases  pending  upon  facts  which  have 
received  the  concurring  judgments  of  two  Courts 
in  India,  will  not  set  aside  the  last  judgment,  unless 
it  can  see  very  clearly  that  that  judgment  was 
wrong.  Petamber  Maxikjee  v.  MoTEEcnrxD 
[Maxikjee 

5  W.  E.  P.  C,  53  : 1  Moo.  L  A.  420 

Khorshedjee      5Iaxikjee     r.      Mehrwaxjee 
Rhoorshedjee 

5  W.  R.  P.  C.  57  :  1  Moo.  I.  A.  431 

Vexcata  Niladry  Row  v.  Exoogooxty  Sooriah 
5  W.  R.  P.  C.  79 

Chellayamal  v.  Muttialmal 

15W.  R.  P.  C.  1 

Ramrudeegowda  v.  Dessai  Saheb 

17  W.  R.  P.  C.  8 

Joy  Naraix"  Giri  v.  Sheeb  Proshad  Giri 

19  W.  R.  P.  C.  275 

PoRESH  Nabaix  Roy'  r.  Watsox  &  Co. 

23  W.  R.  P.  C,  451 

This  case  did  not 


i    come  strictly  within  the  above  rule,  but  the  Privv 

I    Council  observed  that,    whereas  in    this    case  the 

!    question  of  fact  had  been  tried  upon  evidence  fairly 

I    warranting  the  conclusion  to  which  the  High  Court 

had    come   and  there  had  been  no  adverse  findings 

of  facts,    their  Lordships  would  require  a  strong 

case  to  be  made  out  before  they  would  recommend 

Her  Majesty  to  reverse  such  a  decision.     Hcmeeda 

alias  Khajoo  v.  Amatool  Mehdee  Begfai 

17  W.  R.  P.  C.  106 

The  Lords  of  the 


Privy  Council  do  not,  as  a  rule,  disturb  the  concur- 
rent decision  of  both  the  Courts  below  upon  a  ques- 
tion of  fact  unless  it  very  clearly  appears  there  has 
been  some  miscarriage  of  justice,  some  mistrial,  or 
that  the  conclusion  is  very  plainly  erroneous. 
Gosatn  Tota  Ram  v.  Rukixiballab 

3  B.  L.  R.  P.  C.  34 
12  W.'R.  P.  C.  32  :  13  Moo.  I.  A.  77 
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Lala  Sham  Soondtjr  Lal  v.  Sooraj  Lal. 

26  W.  B.  P.  C.  48 

Devaji  Gayaji  v.  Godabhai  Godbiiai. 

2  B.  L.  R.  85  :  11  W.  R.  P.  C.  35 


5. 


Where  the  Court 


of  appeal  in  India  concurs  in  the  finding  of  the 
Court  of  first  instance  on  a  question  of  fact,  the 
Privy  Council  will  not  disturb  that  finding,  unless 
satisfied,  beyond  all  reasonable  question,  that  there 
was  some  miscarriage  in  respect  of  the  principle 
on  which  the  decision  rested,  of  a  presumption  to 
which  too  much  weight  was  given,  or  of  something 
as  to  which  the  Judicial  Committee  could  see  there 
was  a  principle  involved  which  ought  to  be  set 
right   for  the  guidance  of  the  Court  in  other  cases. 

GABIilDSUNDARI    DeBI    V.    JaGADAMBA    DeBI 

6  B.  li.  R.  168  :  15  W.  R.  P.  C.  5 


6. 


Provided       that 


there  has  been  no  contravention  of  law  or  proce- 
dure, or  of  any  principle  of  justice,  the  rule  is 
observed  by  the  Judicial  Committee,  and  commonly 
recognized  by  Courts  of  second  appeal,  that  there 
will  be  no  interference  with  concurrent  judgment 
of  Appellate  and  Original  Courts  upon  matters  of 
fact  unless  very  definite  and  explicit  reasons  are 
assigned  for  it.  Such  concurrent  judgments  are, 
however,  open  to  argument  before  the  Committee, 
as  in  this  case.  Motjng  Tha  Hnyeen  v.  Motjxg 
Pan  Nyo    .         .         .         .  I.  L.  R,  28  Calc.  1 

L.  R.  27  I.  A.  166 
4  C.  "W.  N.  808 

Weight    of    evid- 


ence, question  as  to.  Where  both  the  lower  Courts 
had  agreed  as  to  the  facts,  the  Privy  Council  re- 
fused to  examine  the  evidence,  the  controversy 
being  merely  as  to  the  weight  to  be  attributed  to  it. 
Lalji  Sahu  v.   Collector  op  Tibhoot 

6  B.  L.  R.  648  :  15  W.  R.  P.  C.  23 


8. 


Omission  of    rea- 


sons for  affirmance  of  judgment  on  facts.  Where 
the  High  Court  affirmed  the  judgment  of  the  Court 
below  on  the  facts,  without  giving  reasons  for  such 
affirmance,  the  Judicial  Committee  reviewed  the 
facts  and  reversed  the  decree.  Guthrie  v.  Abtjl 
Mazaffar     7  B.  li.  R.  630 :  15  W.  R,  P.  C.  50 

14  Moo.  I.  A.  53 


9. 


Question  of  bound- 


ary. Where  there  are  concurrent  decisions  on 
a  question  of  fact,  the  Judicial  Committee  will  not 
(specially  on  a  question  of  fact  as  to  boundaries) 
reverse  the  decision,  unless  there  was  no  evidence, 
or  there  has  been  in  the  conduct  of  the  trial,  or  in 
the  mode  in  which  evidence  was  adduced,  or  in  the 
course  of  deciding  the  case,  a  clear  departure  from 
the  ordinary  principles  which  regulate  judicial 
proceedings.     Gaueswar  Sing  v.  Duroa  Dutt 

7  B.  L.  R.  651 

s.c.  GuNESHUE  Singh  v.  Dooega  Ddtt. 

15  W.  R.  P.  C.  37 
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10. 


Balance    of    tes' 

timony.  W^here  the  decision  of  the  first  Court  upon; 
a  question  of  fact  has  been  affirmed  on  appeal, 
their  Lordships  will  not  reverse  such  finding  on  a 
mere  balance  of  testimony  :  there  must  be  so  strong 
a  preponderance  of  testimony  that  they  can  con- 
fidently pronounce  it  to  be  wrong.  Sarat  Sundaei 
Debi  v.  Paresnarain  Roy 

8  B.  L.  R.  113  :  16  W.  R.  P.  C.  9 


11. 


Question  as  to  compromise 


— Failure  to  show  fraud  or  collusion.  The  Judicial 
Committee,  reversing  the  finding  of  the  Courts 
below,  refused  to  set  aside  a  compromise  (confirmed 
by  a  decree  of  Court)  by  the  former  guardian  of 
the  plaintiff  of  a  claim  against  his  estate  for  debt 
after  sixteen  years,  the  plaintiff  having  failed  to 
prove  that  the  suit  was  fictitious,  and  the  compro- 
mise fraudulent  and  collusive.  Lekraj  Roy  v. 
Mahtabchund 

10  B.  L.  R.  35  :  17  W.Tl.  P.  C.  117 
14  Moo.  I.  A.  393 


12. 


Question  as  to  amount  of 


dower — Refusal  to  ascertain  amount.  The  Courts 
below,  without  ascertaining  the  amount  of  the 
widow's  dowor,  decreed  possession  of  the  estates  to 
the  heirs.  Such  decree  was  reversed  on  appeal, 
and  the  amount  of  dower  was  ascertained.  Bachun 
V.  Hamid  Hossein 

10  B.  L.  R.  45  :  17  W.  R.  P.  C.  113 
14  Moo.  I.  A.  377 

13.  -  Question  of  dissolution  of 
marriage.  A  decree  of  a  High  Court,  confirming 
the  decree  of  a  District  Judge  for  dissolution  of 
marriage,  reversed  so  far  as  it  affected  the  co- 
respondent and  condemned  him  in  costs.  The 
circumstances  of  the  case  took  it  out  of  the  general 
rule  not  to  reverse  the  concurrent  findings  of  two 
Courts  on  a  question  of  fact.     Hay  v.  Gordon 

10  B.  L.  R.  301 :  18  W.  R.  P.  C.  480 
L.  R.  I.  A.  Sup.  Vol.  106 

14.  Mixed  question  of  law  and 

fact.  The  rule  of  the  Judicial  Committee  of  the 
Privy  Council  not  to  permit  the  concurrent  judg- 
ments of  two  Courts  on  a  question  of  fact  to  be  dis- 
puted may  be  relaxed  in  a  case  where  the  question 
of  fact  is  closely  mixed  up  with  questions  of  law. 
Valoo  Chetty  v.  Soorayah  Chetty 

1.  L.  R.  1  Mad.  252  :  L.  R.  4  I.  A.  109 


15. 


Question    as    to    property 


belonging  to  endowment — Admissibility  of 
evidence — Sthanam  lands.  A  raja  having  made  a 
perpetual  lease  of  sthanam  lands  apiJertaining  to 
the  raj,  one  of  his  successors  sought  to  set  it  aside 
on  the  ground  that  the  property  was  devaswam,  or 
the  endowment  of  temples.  That  it  was  devaswam 
was  denied  ;  and  after  questions  of  the  admissibi- 
lity of  evidence,  the  construction  of  documents^ 
and  the  effect  to  be  given  to  judgments  had  arisen, 
the  fact  was  found  in  the  affirmative  by  two  Courts 
concurrently.     Upon  an  examination  of  the  evid- 
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ence  by  the  Judicial  Committee  it  was,  however, 
found  that  the  plaintiff  had  not  proved  his  case. 
Venkateswaka  Iyax  v.  Shekhari  Vabma 

1. 1,.  R.  3  Mad.  384  :  L.  R.  8  I.  A.  143 


16. 


—  Question    as    to    disputed 


ad.option — Reversal  of  concurrent  Courts  on  fact. 
In  a  suit  which  involved  a  disputed  question  of 
fact  as  to  an  alleged  adoption  and  the  due  execu- 
tion of  a  will,  the  Courts  in  India,  disregarding 
other  evidence,  relied  solely  upon  the  evidence  of  a 
witness  examined  at  the  instance  of  the  first  Court 
itself.  The  effect  of  the  evidence  of  this  witness 
was  to  show  that,  at  the  time  of  the  adoption  and 
execution  of  the  vnl],  the  alleged  test^ator  was  in  a 
dying  state,  and  although  at  times  roused  to  con- 
sciousness, was,  from  his  enfeebled  mind,  incap- 
able of  understanding  the  acts  he  was  represented 
to  have  performed  ;  the  Courts  below,  however, 
on  the  evidence  of  this  witness  as  to  his  testa- 
mentary capacity,  corroborated,  as  they  thought, 
by  a  letter  of  the  widow  of  the  alleged  testator 
recognizing  the  adoption,  and  by  her  acquiescing 
in  the  performance  of  certain  funeral  rights  of  her 
deceased  husband  by  the  supposed  adopted  son, 
pronounced  both  the  adoption  and  the  will  to  be 
valid.  Upon  appeal,  held  that,  although,  as  a 
general  rule  in  a  question  of  fact,  the  Judicial 
Committee  were  unwilling  to  disturb  the  judgment 
of  (the  Court  below,  yet  that,  as  it  was  the  duty  of 
the  Appellate  Court  to  weigh  the  evidence  and 
probabilities,  and  form  an  independent  judgment 
and  taking  into  consideration  the  evidence  regard- 
ing the  state  and  capacity  of  the  alleged  adopter 
and  testator,  they  were  of  opinion  that  the  evid- 
ence relied  upon  was  so  unsatisfactory  that  neither 
of  the  decrees  of  the  Courts  below  could  be  support-  \ 
ed,  and  reversed  the  same  with  costs.  Tayammaul 
V.  Sashachalla    Naiker   .     10  Moo.  I.  A.  429    ! 


17. 


Question  as    to    authority 


of  agent — Document  .signed  by  agent — Objection 
not  raised  below.  Where  the  sole  question  raised  in 
both  Courts  in  India  was  whether  or  not  certain 
documents  purporting  to  be  an  allowance  of  plaint- 
iff's accounts  by  the  defendant's  agent  were 
signed  by  the  agent,  as  to  which  fact  both  Courts 
below  were  concurrent,  the  Privy  Council  declined 
to  relax  their  rule  as  to  concurrent  judgments  on 
facts,  and  to  allow  the  defendant  to  raise  before 
them  the  question  as  to  the  authority  of  the  agent 
to  bind  his  principal.  Baboo  Lall  v.  Luttoo 
Ram     .         .         .  18  W.  R.  P.  C.  233 


18. 


Concurrent   judgments  as 


to  failure  to  prove  title.  Where  in  a  suit  for 
confirmation  of  possession  the  Indian  Courts  agree 
in  holding  that  the  plaintiff  has  not  made  out  his 
title,  the  Judicial  Committee  will  not,  even  though 
the  High  Court  may  not  have  attended  to  the  depo- 
sition of  material  witnesses,  disturb  the  decision  of 
the  Court  below.  Torab  Ally  v.  Mahomed 
TUKKEE    .  .  .  .         19  W.  R.  P.  C.  1 
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19. 


Question  as  to  evidence  of 


custom — Question  of  fact.  It  having  been  alleged 
that  an  estate,  by  custom,  descended  to  a  single 
heir  in  the  male  line,  the  High  Court,  concurring 
with  the  Court  of  first  instance,  found  that  this 
custom  had  not  been  proved  to  prevail  in  the 
family.  On  an  appeal  contesting  this  finding,  it 
was  argued,  among  other  objections,  that  the  High 
Court  had  not  given  sufficient  effect  to  an  entry  in 
the  wajib-ul-urz  of  a  zamindari  village,  the  prin- 
cipal one  comprised  in  the  family  estate  now  in 
dispute  ;  the  last  o-mier  of  that  estate,  who  held 
all  the  shares  in  the  village,  having  caused  an  entry 
to  be  made  to  the  effect  that  his  eldest  son  should 
be  his  sole  heir,  the  others  of  the  family  being 
maintained.  The  appeal  was  not  taken  out  of  the 
rule  as  to  the  concurrent  findings  of  two  Courts, 
primary  and  appellate,  on  a  question  of  fact. 
Muhammad  Ismail  Khax  v.  FiDAYAT-TJ>-->assA 

I.  li.  R.  8  All.  518 

20.  Waiib-ul-urz— 


Concurrent  findings  of  Courts  below.  A  custom  of 
inheritance  was  alleged  to  prevail  in  an  Oudh  clan 
that,  if  the  branch  of  a  family  became  extinct,  the 
other  branches  of  it  should  take  the  estate  amongst 
them  in  equal  shares  without  regard  to  their  degrees 
in  kinship  to  the  deceased.  This  custom  was 
found  not  proved  by  the  Original  and  Appellate 
Courts  upon  evidence  of  instances  of  succession  in 
kindred  families  and  of  rights  recorded  in  certain 
wajib-ul-urz.  If  there  had  been  any  principle  of 
evidence  not  properly  applied,  or  documentary 
evidence  had  been  referred  to,  on  which  it  could  be 
shown  that  the  Courts  below  had  been  led  into 
error,  the  case  might  have  been  re-examined  on 
this  appeal,  but  in  the  absence  of  such  ground  this 
could  not  be  done.  Thakttb  HARmAR  Baksh  v. 
Thakub  Uman  Parshad     I.  L.  R.  14  Cale.  296 

li.  R.  14  I.  A.  7 


21 


Agreement  for  division  of 


family  property  in  equal  shares.  Two  Courts 
in  concuiTence  found  that  there  had  been  an  agree- 
ment between  two  parties,  interested  in  a  family 
fund,  that  it  should  be  divided  into  equal  four  parts 
among  the  four  branches  of  the  family,  but  that  an 
unequal  division,  made  under  a  decree,  had  resulted 
from  unfair  dealing.  To  contest  upon  this  appeal 
those  findings  of  fact,  nothing  was  stated  to  make 
it  appear  to  the  Committee  that,  if  they  went 
through  the  whole  of  the  evidence  thej^  would 
differ  from  the  Courts  below  on  anything  but  ques- 
tions of  pure  fact.  Accordingly,  their  Lordships 
were  of  opinion  that  the  case  fell  within  the  rule 
which  makes  appellate  tribunals  reluctant  to  in- 
terfere, and  in  most  cases  makes  them  refuse  to  in- 
terfere, with  concurrent  findings  of  the  Court-s 
below.  Kbishxan  r;.  Sbidevi.  Puthia  Kovila- 
kath  Kbishxax  Raja  Avergal  v.  Ptthta  Kovi- 
LAKATH  Seidevi    .         .      I.  li.  E.  12  Mad.  5ia 


22. 


Findings     of    fact — Concur- 


rent findings  by  two  Courta.     The  usual  course  of 

14  o 
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not  disturbing  concurrent  findings  of  fact  may  be 
followed,  notwithstanding  that  a  part  of  the  evid- 
ence in  the  suit  has  not  been  considered  by  the 
lower  Court,  when  both  Courts  have  arrived  at  the 
same  lesult.  In  this  case,  however,  the  whole  of 
the  evidence  having  been  brought  to  their  notice, 
the  Judicial  Committee  expressed  their  opinion 
that  the  Appellate  Court  below  could  not  have  de- 
cided otherwise  than  as  it  had  decided.  Ram  Lal 
V.  Mehdi  Htjsain    .         .     I.  L.  R.  17  Calc.  882 

L.  R.  17  I.  A.  70 


23. 


Necessity  of   there  being 


gift  and  acceptance  of  the  adopted  child  — 

Hindu  Law — Adoption.  The  Court  of  first  instance 
and  the  Appellate  Court,  after  observing  fully  upon 
the  evidence,  found  that,  although  a  ceremony  of 
adoption  had  taken  place,  there  had  not  in  fact 
been  a  giving  and  taking  of  the  child.  There  being 
no  reason  for  departing  from  the  ordinary  course 
where  two  Courts  have  concurred,  the  above  find- 
ing was  accepted  ;  and  it  was  thereupon  held  that 
there  had  been  no  adoption.  Btkeswar  Mukerji 
V.  Ardha  Chandra  Roy.  Shib  Chander  Roy  v. 
GoBiND  MoHiNi    .         .      I,  L.  R.  19  Calc.  452 

L.  R.  19  I.  A.  101 


24. 


Practice  of  abid- 


ing   by    concurrent    decisions    on    fact     followed. 
Asghar  Reza  v.  Mehdi  Hossein 

I.  L.:R.  20,'Calc.  560 
L.  R.  20  I.  A.  38 


25. 


Inferences   of  fact — Concur- 


rent findings  by  two  Courts  below,  not  influ€7iced  by 
precisely  the  same  consideration's,  upon  the  same 
evidence.  It  cannot  detract  from  the  weight  of 
concurrent  findings  of  fact  that  different  Courts,  in 
arriving  at  the  same  result  upon  the  same  evidence, 
have  not  been  influenced  by  precisely  the  same 
considerations ;  a  diSerence  of  opinion  to  that 
extent  is  only  calculated  to  suggest  that  the  evid- 
ence, whatever  view  be  taken  of  it,  necessarily 
leads  to  one  and  the  same  inference.  Nilmoni 
Singh  Deo  v.  Ktrti  Chunder  Chowdhry 

I.  L.  R.  20  Calc.  847 
L.  R.  20  I.  A.  95 

26, Findings  of  fact  on  docu- 


mentary evidence  apart  from  construc- 
tion. Against  a  claim  for  the  proprietary  right  by 
inheritance  brought  by  the  nearest  bandhu  or 
cognate  heir  of  the  deceased,  the  defendant  in  pos- 
session set  up  his  adoption  by  the  widow^  under  her 
husband's  authority.  The  Courts  below  had  found 
that  no  such  authority  had  been  given,  and  that 
the  widow,  not  adopting  to  her  husband,  had 
adopted  the  defendant  as  her  son.  The  Courts 
below  had  also  concurred  in  finding  against  the 
fact  of  a  dattaka  adoption  having  taken  place, 
which  would  have  had  the  effect  of  removing  one 
of  the  plaintiff's  ancestors  into  another  family, 
whereby  a  necessary  link  in  the  succession  would 
have  been  lost  to  the  plaintiff's  title  had  this  adop- 
tion   been   proved.     As  a  ground  for  interference 
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with  these  findings  of  fact,  it  was  suggested  that 
the  evidence  consisted,  in  a  great  measure,  of  docu- 
ments of  which  the  construction  had  been  matter 
for  decision,  thus  rendering  the  questions  to  be 
other  than  of  fact,  but  it  was  held  that  they  turned 
on  the  effect  of  the  evidence  afforded  by  the  docu- 
ments, and  not  on  the  construction,  so  that  there 
was  no  reason  for  departing  from  the  ordinary 
rule  as  to  the  concunence  of  two  Courts  upon  fact. 
Lachman  Lal  Chowdhri  v.  Kanhaya  Lal 
MowAR         .         .         .      I.  L.  R.  22  Calc.  609 

Ii.  R.  22  I.  A.  51 

27.  Effect  of  reception  in  evid- 
ence on  appeal  of  documents  rejected  by 
first  Court.  The  merits  of  a  claim  depended 
upon  the  authenticity  of  an  anumati-patro  (deed  of 
permission  to  adopt)  alleged  to  have  been  given  to  a 
widow  by  her  husband .  The  first  Court  found  that 
the  instrument  was  not  genuine.  The  High  Court, 
on  appeal,  upheld  this  finding,  but  had  considered 
relevant  and  admitted  in  evidence  documents 
rejected  by  the  first  Court  when  tendered  by  the 
appellants.  This  reception  of  evidence  afforded 
no  reason  for  making  the  case  an  exception  to  the 
application  of  the  rule,  in  the  discretion  of  the 
Committee,  against  the  disturbance  of  concurrent 
decisions  upon  a  fact  in  issue  below.  Htjrri 
Bhusan  Mukerji  v.  Upexdra  Lal  Muker-tt 

I.  Ii.  R.  24  Calc.  1 
L.  R.  23  I.  A.  97 

28.  "Want  of  legal  necessity — 

Hindu  Law — Alienation  by  one  of  two  co-widows. 
Two  widows  of  the  same  husband,  each  having  in- 
herited her  undivided  share  in  the  inheritance,  dis- 
puted as  to  their  rights  therein.  They  then  settled 
their  dispute  by  a  compromise,  in  which  it  was 
agreed  that  each  had  obtained  absolute  proprietary 
right  in  her  share  as  a  co-widow,  and  that  division 
had  been  made  between  them.  Having  no  power 
by  this  to  affect  the  rights  of  the  successor  to  the 
estate  on  their  deaths,  each  was  entitled  to  her  share 
for  her  widow's  estate  only.  Upon  a  mortgage  made 
by  the  elder  widow  before  her  death,  the  mort- 
gagee now  claimed  not  only  the  interests  of  both 
the  widows  and  thus  to  deprive  the  younger  who 
had  survived  the  other  of  her  interests  during  her 
life,  but  also  claimed  a  charge  on  the  estate  of 
inheritance  in  the  land  mortgaged.  Against  the 
competency  of  the  elder  widow  to  charge  the  estate 
of  both  and  to  bind  the  reversioner,  both  Courts 
below  had  decided.  They  had  found  that  there 
had  been  no  justifying  necessity  established  by  the 
evidence  for  the  mortgage.  These  concurrent 
findings  having  been  accepted  by  the  Judicial  Com- 
mittee as  correct  in  regard  to  the  absence  of  neces- 
sity for  the  mortgage,  they  saw  no  occasion  to  say 
anything  about  any  other  questions  as  to  the 
competency  of  the  elder  widow  to  mortgage  the 
whole  estate  in  the  way  in  which  she  did.  Dharam 
Chand  Lal  v.  Bhawani  Misrain 

I.  L.  R.  25  Calc.  189 

Ii.  R.  24  I.  A.  183 

1  C.  W.  N.  697 
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29. Covirts  basing  decision    on 

different  grounds — One  Court  relying  on  oral, 
and  the  other  on  documentary,  evidence.  The  rule 
of  the  Judicial  Committee  not  to  disturb  a  con- 
current finding  of  fact  by  two  Courts,  unless  it 
is  clearly  shown  to  be  erroneous,  is  none  the  less 
applicable,  although  the  Courts  have  not  t^iken 
precisely  the  same  view  of  the  weight  to  be  attached 
to  each  particular  item  of  evidence.  A  case  where 
one  Court  has  relied  on  the  oral,  and  the  other  on 
the  documentary,  evidence  is  within  the  rule. 
Ram  Axttgra  NiRArs*  Sikgh  r.  Chowdhry  Haxf- 
M.4N  Sahai  (1902)  .  I.  L.  R.  30  Calc.  303 
s.c  7  C.  W.  IT.  225  :  L.  R.  30  I.  A.  41 


30. 


Privy  Council — 


Concurrent  decisions  on  fact — Disagreement  of  lower 
Courts  as  to  circumstances  leading  up  to  conclusions — 
Appellate  Court  not  affirming  decision  of  first  Court 
on  all  issues  in  the  case.  Where  both  Courts  below 
had  come  to  the  same  conclusion  on  the  two  main 
^estions  of  fact  in  the  case,  which  were  sufficient 
to  dispose  of  it,  but  had  not  agi-eed  on  all  the 
circumstances  which  led  up  to  such  conclusion, 
and  the  Appellate  Court  had  either  differed  from 
the  first  Court  on  other  questions  or  had  not 
decided  them,  the  Judicial  Committee,  referring  to 
the  case  of  Umrao  Begum  v.  Irsad  Hu-min,  L.  R.  21 
I.  A.  163,  166  : 1.  L.  R.  21  Calc.  997,  declined  to 
depart  from  the  general  rule  as  to  concurrent 
findings  of  fact  by  the  lower  Courts.  Saxwal 
SiXGH  V.  Satrupa  Kuxwar  (1905) 

I.  L.  R.  28  All.  215 

s.c.  10  C.  W.  N.  230 

li.  R.  33  I.  A.  53 

31.    * Privy  Council — 

Concurrent  decisions  on  fact — Disagreement  of  lower 
Courts  as  to  circumstances  leading  up  to  conclusions 
— Appellate  Court  not  affirming  decision  of  first  Court 
on  all  issues  in  the  case.  Where  there  are  concur- 
rent conclusions  by  both  the  lower  Courts  on  ques- 
tions of  fact  sufficient  for  the  disposal  of  the  case, 
the  mere  fact  that  the  two  Courts  do  not  agree  on 
all  the  steps  which  lead  to  one  and  the  same  con- 
clusion is  no  reason  for  disregarding  the  rule  as  to 
concurrent  findings  of  fact.  But  the  fact  that  the 
Courts  have  differed  on  some  important,  though 
subordinate,  questions  is  a  matter  to  be  taken  into 
consideration  in  determining  whether  the  evidence 
before  the  lower  Courts  should  be  reviewed  in 
detail.  Chitpal  ISrsGH  v.  Bhairox  Bakhsh 
SrsGH  (1906)  .  .  .  I.  L.  R.  28  All.  219 
s.c.  10  C.  W.  K".  225 


1. 


21.  RE-HEARING. 

Grounds      for      re-hearing. 


An  order  passed  by  the  Judicial  Committee  of  the 
Privy  Council  after  hearing  an  appeal  is  final ;  and 
an  application  for  a  re-hearing  will  not  be  granted 
except  upon  the  ground  that  the  applicant  has,  by 
some  accident,  without  blame  or  default  on  his  own 
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21.  RE-HEARING— confrf. 
part,  not  been  heard,  and  the  order  has  inadver- 
tently been  made  as    if  he  had    been  heard.     In 
the  matter  of  the  appeal  of  Pebtab  Nabaej  Singh 

V.  SUBHAO  KOOEB 

I.  L  R.  4  Calc.  184  :  L.  R.  5  I.  A.  171 


2. 


Irregularity       in 


trial.  An  irregularity  in  a  trial  is  no  ground  of 
complaint  to  the  party  at  whose  instance  it  was 
caused.  The  suspicion  that  a  party  who  has  failed 
to  prove  his  case  may  prove  more  successful  on  a 
second  and  fuller  investigation  is  no  sufficient 
ground  for  directing  a  new  trial.  Nitbastir  SrsGH 
V.  NiJND  Laix  Sixgh 

1  W.  R.  P.  C.  51 :  8   Moo.  I.  A,  199 

Laches    of    peti- 


tioner. There  were  four  respondents  in  an  appeal 
to  the  Privy  Council.  At  the  hearing,  the  appeal 
was  allowed  ex  parte  against  all  the  respondent's. 
One  respondent  afterwards  petitioned  for  a  re-hesur- 
ing,  on  the  ground  that  neither  he  nor  his  agents 
had  notice  that  the  appeal  had  been  entered  or 
fixed  for  hearing  until  after  it  had  been  decided- 
On  inquiry,  it  appeared  that  the  petitioner  had  in- 
accurately described  the  suit  to  his  agents,  as  an 
appeal  against  himself  only,  without  mentioning 
the  names  of  the  other  respondents  ;  and  the  agents, 
on  being  told  at  the  Privy  Council  office  that  no  ap- 
peal so  entitled  was  pending,  had  taken  no  further 
steps.  Held,  that  there  had  been  omission  and 
neglect  on  the  petitioner's  part  and  on  the  part  of 
his  agents  such  as  to  prevent  the  .Judicial  Com- 
mittee from  recommending  a  re-hearing  of  the 
case.     SwABXAMAYi  f.  Shashi  Mukhi  Barmaxi 

2  B.  li.  R.  P.  C.  10  :  11  W.  R.  P.  C.  5 
12  Moo.  I.  A.    44 


4. 


Party      accident- 


ally prevented  from  being  heard.  In  a  petition  for 
re-hearing  of  two  appeals  which  had  been  fully  heard 
upon  their  merits,  and  in  which  judgment  had 
been  given  and  reported  to  Her  Majesty,  and  con- 
firmed by  regular  orders  in  Council  : — Held,  that, 
assuming  a  relevant  case  of  new  matter  had  been 
made  out,  the  decision  was  final,  and  the  petition 
must  be  refused.  There  may  be  exceptional  cir- 
cumstances which  will  warrant  this  Board,  even 
after  an  order  of  Her  Majesty  in  Council  has  been 
made,  in  allo\ving  a  re-hearing  at  the  instance  of  one 
of  the  parties  ;  but  this  is  an  indulgence  with  a 
view  mainly  to  doing  justice  when  by  some 
accident,  without  blame,  the  party  has  not  been 
heard,  and  an  order  has  been  made  inadvertently 
as  if  the  party  has  been  heaixl.  Rajunder  Narain 
Rae  V.  Bij'ji  Govind  Sing,  2  Moo.  I.  A.  181, 
referred  to.  Vex'kata  Narasdiha  Appa  Row  v. 
Court  of  Wards.  Vexkata  RAMAL.\K3Hiii  Gabu 
f.  GoPALA  Appa  Row.  Ex  parte  Gopala  Appa 
Row  .  L.  R.  13  L  A.  155  :  I.  L.  R.  10  Mad.  73 

5. — _    Alleged     want    of 


notice  to  respondent — Appeal  heard  ex  parte.  There 
is  no  rule,  among  those  made  by  the  High  Court 
under  the  authority  of  law,  that  the  respondent 
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in  an  appeal  to  the  Queen  in  Council  shall  receive 
formal  notice  of  the  transmission  of  the  record  of 
tlie  appeal,  of  the  pendency  whereof  he  has  had 
notice.  The  mere  allegation  that  the  respondents 
in  this  appeal  had,  in  consequence  of  their  having 
had  no  express  notice  that  the  appeal  had  been  set 
down  for  hearing,  allowed  the  hearing  of  the  appeal 
to  take  place  ex  parte  was  not  considered  sufRcient 
to  entitle  them  to  a  re-hearing  thereof.  Lalta 
Prasad  v.  Aziz-ud-din     .     I.  L.  R.  19  All.  209 

L.  R.  24  I.  A.  49 

6.  Infancy  of  party 

at  the  time  of  the  hearing  of  appeal — "  Bes  noviter.^' 
There  may  be  exceptional  circumstances  which 
will  warrant  the  Judicial  Committee  in  allowing, 
even  after  an  order  of  Her  Majesty  in  Council  has 
issued  upon  their  re^wrt,  a  re-hearing  at  the  ins- 
tance of  one  of  the  parties.  But  this  is  an  indul- 
gence with  a  \dew  mainly  to  doing  justice  when  by 
some  accident,  without  any  blame,  the  party  has  not 
been  heard,  and  an  order  has  been  made,  inadver- 
tently as  if  he  had  been  heard.  In  one  of  two  ap- 
peals in  suits  relating  to  the  same  estate,  judgment 
was  given  by  the  Judicial  Committee  after  a  hearing 
on  the  merits.  In  the  other  judgment  was  given  to 
the  same  effect  as  in  the  first,  it  being  conceded 
between  the  parties  that  the  questions  in  both  suits 
were  the  same.  After  both  judgments  had  been 
reported  to  Her  Majesty  and  confirmed  by  her 
orders  in  Council,  a  petition  for  a  re-hearing  was 
presented.  Held,  that,  even  assuming  that  a  case 
of  res  noviter  had  been  made  out  (which  was  not, 
however,  the  fact),  the  orders  were  final,  and  the 
petition  must  be  rejected.  In  re  Appa  Rao. 
Venkata  Narasimha  Appa  Row  v.  Court  of 
Wards.  Venkata  Ramalakshmi  Gart;  v.  Gol ap- 
pa Appa  Row     .         .         ,  I.  L.  R.  10  Mad.  73 

L.  R.  13  I.  A.  155 

7.  . "  Res     noviter.'''' 

The  judgment  of  the  Judicial  Committee  reported 
t  J,  and  confirmed  b}',  Her  Majesty  in  Council  cannot 
be  re-opened  only  for  the  reason  that  new  evidence 
is  forthcoming.  In  re  Appa  Rao,  I.  L.  R.  10  Mad. 
73,  referred  to.  Yarlagaddu  Durga  v.  Malli- 
KAEjtTNA  .         .         .  I.  L.  R.  14  Mad.  439 


22.  LEAVE  TO  BRING  FRESH  SUIT. 

Suit  brought    under  misappre- 


hension of  law.  The  j^arties  having  acted 
under  a  misapprehension  of  the  law,  leave  was  given 
to  bring  a  new  suit  within  three  years.  Gooroo 
SwAMY  Pekria  Woodia  Taver  v.  AyiGX  MOOTOO 
Natchiar  6  W.  R.  p.  C.  50  :  3  Moo.  L^A.  278 

23.  EXECUTION  OF  DECREE  OR  ORDER. 

1. Application  to  enforce  exe- 
cution of  order — Order  for  possession — Issne  of 
peremptory  order  of  enforcement.  \\'here  the  Court 
in  India,  having  decided  a  suit  for  land  in  favour 
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23.  EXECUTION    OF    DECREE    OR    ORDER 

— concld. 

of  A,  put  him  into  possession  of  the  estate  with- 
out taking  security  as  required  by  Madras 
Regulation  VIII  of  1818,  s.  4,  and  on  appeal  by  B 
the  decision  was  reversed  and  B  ordered  to  be  put 
in  possession,  and  in  the  meantime  the  Madras 
Board  of  Revenue  had  got  into  possession  as  pur- 
chasers of  a  portion  of  the  estate  at  a  sale  for  arrear 
of  its  revenue,  and  the  Court  in  India  refused  to 
carry  into  execution  the  order  of  the  Privy  Council, 
the  Judicial  Committee,  on  the  application  of  B, 
issued  a  peremptory  order  to  the  Madras  Court  to 
carry  it  into  execution  and  put  B  into  possession. 
In  re  Vassareddy  Lutchmeputty  Naidoo 

5  Moo.  I.  A.  300 

2.  Restoration       of    property- 


alienated  psnding  appeal  to  the  Privy  Coun- 
cil— Execution  of  decree— Privy  Council — Proce- 
dure. Pending  an  appeal  to  His  Majesty  in  Council, 
certain  property  forming  part  of  the  subject-matter 
of  the  suit  in  which  such  appeal  had  been  preferred 
^\as  sold  by  auction  in  execution  of  a  money  decree- 
against  the  plaintiff,  who  held  the  decree  of  the  High 
Court  under  appeal.  The  defendant's  appeal  to  the 
Privy  Council  was  decreed.  Held,  that  the  success- 
ful appellant  was  entitled  to  recover  the  property 
sold  as  abovementioned  by  means  of  an  application 
under  s.  244,  read  with  s.  610  of  the  Code  of  Civil 
Procedure,  and  this  right  was  not  affected  by  the 
fact  that  the  auction-purchasers  were  not  parties  to 
the  decree  of  the  Privy  Council.  Gulzari  Lai  v. 
Madho  Ram,  I.  L.  R.  26  All.  447,  followed.  Bhag- 
wati  Prasad  v.  Jamna  Prasad,  I.  L.  R.  19  All.  136, 
and  Sadiq  Husain  v.  Lala  Prasad,  I.  L.  R.  20  All. 
139,  distinguished.  Garurdhuj  Prasad  Singh 
V.  Baiju  Mal  (1906)        .     I.  L.  R.  28  All.  33T 


24.  COSTS. 
Discretion      as 


to     costs — 
When  a  dis- 
Privy 


Appeal— Bom.  Reg.  II  of  1800,  s.  7. 
cretion  is  vested  in  a  Coui't  as  to  costs,  the 
Council  will  not  allow  any  appeal  against  the  exer- 
cise of  that  discretion,  because  no  appeal  lies  against 
a  mere  decree  as  to  costs.  But  when  a  Court  has 
no  discretion  to  exercise  in  the  matter  (as  when  a 
suit  was  instituted  by  parties  who  had  no  right  to 
institute  it,  as  the  person  in  whose  name  and  on 
whose  behalf  they  instituted  it  was  dead  at  the  time), 
costs  must  follow  the  decree  according  to  s.  7,  Regu- 
lation II  of  1800  of  the  Bombay  Code.  Keemee 
Baee  v.  Luchmax  Das  Narain  Das 

5  W.  R.  P.  C.  59  :  1  Moo.  I.  A.  470 

2.  Improper      admission       of 

evidence — Penalty  on  parties  to  appeal.  The 
Privy  Council,  whilst  lamenting  the  great  latitude 
with  which  documentary  evidence  was  received  in 
India,  held  that  it  would  be  contrarj'  to  justice  in 
any  particular  case  to  visit  upon  an  individual  penal 
consequences  by  way  of  costs,  because  the  adminis- 
tration of  justice  was  not  more  strictly  conducted. 
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24.  COSTS— contd. 
Leave  to  appeal  granted  on 


24.  COSTS—contd. 


Btts- 


■with  reference  to  the  admission  of  evidence. 

WAKKEE   LaLL   V.    HeTXARAIN   SiNQH 

4  W.  R.  P*.  C.  128 :  7  Moo.  L  A.  148 
Respondent's    right  to  up- 


8. 


hold  judgment — Reversal  of  decision.  Appeal 
hy  defendant  against  whom  the  suit  was  decreed  in 
the  Court  of  first  instance,  which  decree  was  con- 
firmed on  appeal  by  the  Sudder  Adawlut.  The 
Privy  CouncU  held  that  the  plaintiff  hud  not  made 
out  his  case  below,  and  reversed  the  judgment,  but 
awarded  to  the  defendant  costs  in  the  first  Court 
only,  and  not  in  either  of  the  Appellate  Courts,  on 
1;he  ground  that  the  plaintiff,  as  respondent,  was 
defending  the  judgment.  Madho  Row  CnrNTo 
PuxT  GoLAY  r.  Bhookun  Das  Boolaki  Das 

5  W.  R.  P.  C.  33 :  1  Moo.  I.  A.  351 
4. Respondents  in  same  in- 
terest. Where  respondents  were  in  the  same 
interest,  but  served  in  their  defences  only  one  set 
of  costs  was  allow  ed,  and  that  to  the  respondent  who 
first  entered  apj^earance.  Woomatara  Debia  v. 
UxNOPooRXA  Debia         .     11  B.  L.  R.  P.  C.  158 

18  W.  R.  163 

5. Delay  in   suing — Disallouance 

■of  costs.  Case  in  which  the  Privy  Council 
aflarmed  the  decision  of  the  Sudder  Court ;  but  as 
there  had  been  delay  in  suing,  and  as  the  case  was 
attended  with  a  considerable  degree  of  suspicion,  - 
refused  to  the  respondent  before  it  all  costs,  and 
decreed  further  that  the  cost  of  the  appeal  to  the 
Sudder  Court  should  be  disallowed.  ULRrK  Singh 
V.  Bexy  Persad    .         .  5  W.  R.  P.  C.  77    i 

6.  Delay  in  appealing  by  which   i 

costs  were  incurred— 5e(-o^  of   costs.     Where,    I 
in  a  suit  to  have  accounts  re-opened,  the    Court    I 
at   Calcutta   found     that  the    accounts    ought  to    i 
be  opened,  and  referred  the  suit  to  the  master,  and 
the  defendant  did  not  appeal  at  once  from  this  in- 
terlocutory order,  but  proceeded  in  the    master's 
oflBce  in  respect  of  the  matters  included  in  the  ac- 
counts,  but  before  the  general  report  was   made 
by  the  master  he  appealed  to  England  from  such 
interlocutory  decree, — the  Judicial  Committee,  in 
reversing  the  decree,  ordered  him  to  pay  the  costs 
of  the  proceedings  in  the  master's  ofiSce  and  remit- 
ted the  cause  to  the  Court  below,  with  directions 
that  the  costs,  payable  to  the  defendant  on  the  dis- 
missal of  the  bill,  and  the  costs  payable  by  him 
consequent  on  his  proceedings  in  the  master's  office 
should  be  set  off   one   against  the  other,  and  the 
balance  paid  to  the  party  entitled  to  the  same. 
McKeixar  v.  Wallace       .        5  Moo.  I.  A.  372 

7.  Slight        modification       of 

deeree— Alteration  in  rate  of  interest.  Where,  in 
lieu  of  interest  at  5  per  cent,  on  a  loan  made  to  a 
guardian  of  a  minor  in  a  transaction  which  was  set 
aside,  the  Privy  Council  made  an  order  for  6  per 
cent  interest : — Held,  not  to  be  such  a  modification 
of  the  decree  of  the  Court  below  as  was  sufficient  to 
deprive  the  respondent  of  the  costs  of  appeal. 
Lalla  Bcxsebdhtr  v.  Bixdeseree  Dctt  Sixgh 

10  Moo.  I.  A.  454 


condition  that  appellant  paid  respondents' 
costs  if  directed  to  do  so— Cast  given  at  hearing 
against  respondents.  Special  leave  to  appeal  had 
been  granted  on  terms  that  the  appellant  should  be 
liable  to  pay  the  respondents'  costs  in  any  event,  if 
directed  so  to  do.  Costs  were,  however,  directed  to 
be  paid  by  the  respondents.  Bexi  Ram  v.  Kuxdan 
Lal      .         .         .         .       I.  L.  R.  21  AU.  498 

L.  R.  28  I.  A,  58 
3  C.  W.  N.  502 

9-    Evidence— Co.9t* — Co-sharers. 

One  of  two   co-sharers    by    ancestral    title   in    the 
under-proprietary  right  in  certain  villages  obtained 
in  1870  decrees  against  the  talukhdar  for  sub-settle- 
ment,  and  getting  possession  had  his  name     en- 
tered in   the  khewat.     The     other     co-sharer    re- 
mained entitled  to  claim  that  this  possession  was 
held  partly  for  him.     The  present  suit  was  brought 
upon   two   agreements,    purporting   to   have    been 
made  in  1870,  between  the  two  co-sharers,  while 
proceedings  to  obtain  the  above  decrees  were  pend- 
ing, to    the  effect  that,  whereas  both  had  claims 
against  the  talukhdar,  one  only  was  to  sue  him.  the 
other  paying  half  of  the  costs  and  being  entitled  to 
receive  half  of  what  might  be  decreed.     The  .Judi- 
cial Committee  upon  the  evidence  concluded  that 
,    the  Appellate  Court,  attributing  too  much  to  certain 
:    omissions  and  acts  on  the  plaintiff's  part  which  were 
I    more  or  less  explained,  had  erred  in  reversing  the 
I    decree  of  the  first  Court,  which  maintained  the  agree- 
1    ments,  depriving  the  plaintiff  of  his  costs  in  that 
,    Court    only.     Muhamxl^d    Yrsur    v.    MrHA>rMAD 
I    HusAiN        .         .         .         I.  L.  R.  18  Calc.  62 

[       10- Appeal       dismissed        on 

grounds  different  from  the  reasonsk,  given 
by  lower  Court — Dismissnl  without  coMs.  Where 
an  appeal  was  dismissed  on  wholly  different  grotmds 
than  those  which  the  lower  Court  had  given  for 
its  decision,  it  was  dismissed  without  costs. 
Fischer  v.  Kamaia  Xaicker 

3  "W.  R.  P.  C.  33  :  8  Moo.  I.  A.  170 

11. Misstatement   in    petition. 

Where  special  leave  to  appeal  to  the  Privy 
Council  is  granted  upon  a  petition  in  which  mate- 
rial misstatements  are  made,  objection  should  be 
taken  by  the  respondent  by  preliminary  motion 
to  rescind  the  leave  to  appeal,  or  at  any  rate  before 
the  hearing  of  the  appeal,  when  called  on,  has  been 
entered  on.  ^Vhcre  it  was  not  clear  that  the  mate- 
rial misstatements  in  the  petition  had  been  made 
with  an  intention  to  deceive  and  the  objection  to 
the  appeal  was  only  taken  at  a  late  stage  of  the 
bearing,  the  Judicial  Committee  declined  to 
dismiss  the  appeal,  but  refiised  the  appellant  the 
costs  of  the  appeal.  Ram  Sabck  Bosk  r.  Kamtntte 
Koomaree  Dossee  .  14  B.  L.  R.  394 

s.c.  Ram  Sabctc  Bose  i;  Mohmohixi  Dossee 

L.  R.  2  I.  A.  71 :  23  W.  R.  U3 

12.  Petkion  for  spe- 
cial leave  to  appenl.  An  Order  in  Council  grant- 
ing leave  to  appeal  is  liable  at  any  time  to  be  res- 
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PRIVY  COUK-CIL,  PRACTICE  OF— contd. 

24.  COSTS— contd. 

cinded  with  costs,  on  its  appearing  that  the  petition 
npon  which  the  order  has  been  granted  contains  any 
misstatement  or  any  concealment  of  facts  which 
ought  to  have  been  disclosed.  Even  if  there  has 
been  no  intention  to  mislead,  a  material  misstate- 
ment having  been  made,  the  order  is  still  liable  to  be 
rescinded  ;  and  to  maintain  it  to  clear  the  case  of 
bad  faith  is  not  sufficient.  Mohan  Lull  SuJcul  v. 
Bebee  Dass,  8  Moo.  I.  A  193,  referred  to  and 
followed.  Of  three  grounds  on  which  special  leave 
to  appeal  had  been  obtained,  two  had  been  correctly 
stated,  but  with  the  third  was  connected  an  error  in 
the  petition  to  which  objection  was  taken  at  the 
hearing.  On  its  appearing  that  there  had  been  no 
intention  to  mislead,  the  appeal  was  heard  and 
allowed ;  but,  in  regard  to  the  above,  without 
costs.  Ham  Sabuk  Base  v.  Monmohini  Dossee,  L.  B. 
2  I.  A.  71,  referred  to.  Mussoorie  Bank  v.  Raynor 
I.  L.  R.  4  All.  500  :  L.  R.  9  I.  A.  70 

13. Appeal  brought  contrary  to 

agreement  not  to  appeaL  A  fixed  sum  nomine 
cxpensnrum  was  given  to  each  respondent  in  lieu  of 
costs,  where  an  appeal  was  preferred  contrary  to  an 
agreement  not  to  appeal,  and  the  proceedings  had 
been  stayed.     Amir  Ali  v.  Indubjit  Koer 

9  B.  li.  R.  460 
14  Moo.  I.  A.  203 


14. 


Suit  for    damages     valued 


unnecessarily  high — Decree  for  smaller  amouvi. 
There  being  no  grounds  for  a  claim  for  damages 
amounting  to  the  appealable  sum  of  K10,000, 
and  the  amount  actually  recovered  falling  far  short 
of  that  sum,  the  Court  directed  the  costs  below 
to  be  apportioned  according  to  the  ordinary 
course  in  these  Courts,  and  gave  neither  party 
costs  of  the  appeal.  Mudtjn  Mchttn  Doss  v. 
GoKTjL  Doss 

10  Moo.  I.  A.  563 :  5  W.  R.  P.  C.  91 


15. 


Charges  by  respondent   of 


fraud,  forgery  and  perjury — Beversal  of  decree. 
Charges  of  fraud,  forgery,  and  perjurj'  having 
beed  made  bj'^  the  respondents  against  the  appellant, 
the  party  who  propounded  the  will,  costs  of  the 
Courts  in  India  and  upon  appeal  to  England  were, 
upon  the  reversal  of  the  decree  of  the  Sudder  Court, 
ordered  to  be  paid  by  the  respondents.  Nana 
N.VRAIN  Rao  v.  Hxjree  Punth  Bhao 

9  Moo.  I.  A.  98 


16. 


Costs       of     respondents — 


Printed  cases — Ez  parte  hearing.  The  respon- 
dents in  four  appeals  which  were  consolidated  and 
heard  as  one  filed  their  printed  case,  and  did  not 
appear  at  the  hearing,  which  was  ex  parte.  Held, 
that  the  respondents,  notwithstanding  their  non- 
appearance, were  on  the  dismissal  of  the  appeal 
entitled  to  the  costs  thereof  up  to  and  including  the 
filing  of  their  printed  case,  and  also  to  the  costs  of 
applying  for  those  costs.  Sumbhu  Nath  Saxtra 
RIahapatra  v.  Surjamoni  Debi 

I.  L.  R.  25  Calc.  187 

L.  R.  24  I.  A.  191 

1  C.  W.  N.  649 


PRIVY  COUNCIL,  PRACTICE  OF— contd. 
24.  COSTS— concW. 

Taxation     of     coats— Costs 


17. 


of  appeal  from  India — Unnecessary  expenses.  In 
taxing  the  costs  of  an  appeal  from  India,  the  Privy 
Council  will  disallow  all  such  costs  and  expenses  as 
maj'  have  been  unnecessarily  occasioned  by  the  in- 
clusion, in  the  transcript  sent  from  India,  of  matters 
which  have  been  improperly  introduced  therein. 
Tarakant  Bannerjee  v.  Puddmoney  Dossee 

5  W.  R.  P.  C.  63  :  10  Moo.  I.  A.  476 


18. 


Irrelevant    mat- 


ter— Directions  as  to  taxation  of  costs.  Where  ir- 
relevant matter  had  been  introduced  into  the  re- 
cord, the  Registrar  was  directed  to  tax  the  costs  as 
if  the  record  had  not  contained  what  he  might  con- 
sider to  have  been  inserted  unnecessarily.  Pitta- 
pub  Raja  v.   Buchi  Sitayya 

I.  li.  R.  8  Mad.  219 

s.c.  Raja  of  Pittapitr  v.  Row    Buchi  Sittaya 
Gabu         .         .         .         .        L.  R.  12  I.  A.  16 

Bishenmun  Singh  v.  Land  Mobtgage  Bank  op 
India  .    I.  L.  R.  11  Calc.  244  :  L.  R.  12  I.  A.  7 


19. 


Costs   of    printing  record. 


In  consequence  of  re(;kless  extravagance  in  the 
printing  of  the  record,  their  Lordships  directed 
that  onlj'  the  costs  of  two  volumes  should  he 
allowed,  limited  in  respect  of  them  to  what  is 
fair  and  reasonable.  Venkayyamma  Gabu  v. 
Venkataramanayyamma  (1902) 

I.  Ii.  R.  25  Mad.  678  ; 

s.c.  Ii.  R.  29  I.  A.  156 
7  C.  W.  N.  1 


25.  CRIMINAL  CASES. 

1. Felony.    Semble  :  No  appeal  lies 

in  cases  of  felony  to  the  Queen  in  Council,  from 
any  of  the  dominions  of  the  Crown  of  Great  Britain 
which  are  governed  by  the  law  of  England. 
Queen   v.    Eduljee   Byramjee 

3  Moo.  I.  A.  468 

2.  Irregularity  in  trial  causing 

injustice — Prerogative  of  Crown.  There  is  no 
right  of  appeal  to  the  Privy  Council  in  criminal 
cases.  In  a  petition  for  leave  to  appeal  against 
a  conviction  and  sentence  of  the  Sudder  Nizamut 
Adawlut  of  Bengal  on  the  ground  of  alleged  irregu- 
larities in  the  proceedings  causing  great  hard- 
ship and  injustice  : — Held,  that,  assuming  that  the 
prerogative  of  the  Crown  extended  to  the  granting 
of  leave  of  appeal  in  such  a  case,  and  was  not 
curtailed  by  the  operation  of  the  Indian  Act  XXV 
of  18G1,  and  that  this  was  prima  facie  a  cause  of 
great  grievance,  yet  the  consequence  >  of  allowing 
appeals  in  criminal  cases  would  be  such  as  to 
justify  their  Lordships  in  advising  Her  Majesty,  in 
the  exercise  of  her  discretion,  to  refuse  to  grant  the 
prayer  of  the  petition.  Joykissen  Mookerjee  v. 
Queen.  .         .        1  Ind.  Jur.  O.  S.  61 

1  W.  R.  P.  C.  13  :   9  Moo.  I.  A.  168 
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PEiVY    couwcHi,    practice    of— 

concld. 

25.  CRimNAL  CASES— cor cW. 

Refusal  of  leave  to  appeal — 


General  rule  as  to  refusal  of  leave  to  appeal  tn  cri- 
minal cases — Misdirection  of  a  jury  not  of  itself  a 
ground.  Although  in  very  special  and  exceptional 
circumstances  leave  to  appeal  to  Her  Majesty  in 
Council  may  be  granted  in  a  criminal  case,  no  coun- 
tenance was  given  to  the  view  that  an  appeal  would 
be  allowed  merely  on  the  ground  that  the  Judge 
trying  the  case  had  misdirected  the  jury.  There 
was  no  reason  to  believe  that  there  had  beer  any 
misdirection  by  the  Judge,  or  that  he  had,  as  he  was 
alleged  by  the  petitioner  to  have  done,  miscon- 
strued, in  charging  the  jury,  a  section  of  the  Penal 
Code.  Not  only  on  the  latter  ground,  but  on  the 
broader  ground  above  stated,  the  petition  was  re- 
jected.    In  the  matter  of    ^IacCrea 

L  L.  R.  15  Aa  310 
L.  R.  20  L  A.  90 
Refusal   of    leave 


to  appeal  from  a  conviction  arid  sentence — Alleged 
misdirection  to  a  jury — Penal  Code  {Act  XLV  of 
1S60),  s.  24A.  The  petitioner  applied  to  the  Privy 
Council  for  leave  to  appeal  from  a  verdict  finding 
him  suilty  on  a  charge  under  s.  124A  of  the  Penal 
Code"(Act  XLV  of  1860).  Held,  that,  consistently 
with  the  rules  hitherto  guiding  the  Judicial  Com- 
mittee in  recommending  the  grant  of  leave  to  ap- 
peal from  convictions  in  criminal  cases,  the  peti- 
tioner's case  was  not  one  in  which  leave  should  be 
granted.  Bal  Ga>'gadhar  Tilak  v.  Qceex- 
Empress      .         .         .     I.  Ii.  R.  22  Bom.  528 

L.  R.  25  I.  A.  1 

5. Leave  to    appeal 

to  the  Privy  Council  in  criminal  case — Practice — 
Joinder  of  charges — Criminal  Procedure  Code  (Aci 
V  of  1898),  ss.  233,  234,  23-5,  236,  237  and  239. 
Before  granting  a  certificate  for  leave  to  appeal  to 
the  Privy  Council,  the  Coiurt  must  be  satisfied  that 
there  is  reasonable  ground  for  thinking  that  grave 
and  substantial  injustice  may  have  been  done  by 
reason  of  some  departure  from  the  principles  of 
natural  justice.  Ez  parte  Carew,  [1897]  A.  C.  719 
and  Dinizulu  v.  Attorney -General  of  Zululand,  61 
L.  T.  740.  followed.  In  re  Bal  Gangadhar 
Tilak  (1908)      .         .         I.  L  R.  33  Bom.  221 

26.     ERRONEOUS       INTERPRETATION      OF 
ORDER    IN   COUNCIL. 


— ■  Practice — Decision  of  High  Court  in 

execution  of  order  in  Council — Appeal  from  such 
decision — Erroneous  interpretation  of  order  in  Coun- 
cil— Expression  of  opinion  by  Judicial  Committee 
on  petition  pending  appeal.  Where  the  High  Court, 
in  execution  of  an  order  in  Council,  had  inter- 
preted the  order  in  a  manner  not  intended, 
the  Judicial  Committee,  pending  an  appeal  from 
the  High  Court  decision,  expressed  an  opinion 
as  to  the  intention  of  the  order.  In  t'>e  matter 
of  the  petition  of  Yarlagadda  Durga  Prashad 
Nayadu  (1904)   .  .       I.  Ii.  R.  27  Mad.  153 

8.C.  Ij.  R.  31 1.  A.  64 


PROBABLE  CAUSE. 

See  Reasonable  and  Pbobable 
PROBATE. 

1.  Power  of  High  CornT^To  Grant, 

AND  Form  of    . 

2.  JrEiSDicnoN  in  Probate  Cases 

3.  Application    fob    Probate,    and 

Procedure      .... 

4.  Of  what  Documents  granted 

5.  To  WHOM  Granted 

6.  Proof  of  Will       .... 

7.  ADilTNTSTRATION  BONDS 

8.  Amendment  of  Error  in  Probate  . 

9.  Opposition  to.  and  Revocation  of. 

Grant  .         .         .        .        .        . 

10.  Effect  of  Probate 


Cause. 

Col. 

994.3 
9945 

9946 
9947 
9949 
9951 
9953 
9954 

9954 
9965 


See  ADMnasTRATioN. 

I.  L.  R.  26  Bom.  267 
See  Appeal — Probate. 

See  Certificate  of  Administration — 
Right  to  sue  or  Execute — Decree 
without  Certificate. 

I.  Ii.  R.  4  Calc.  645 

See  Civil  Procedure  Code,  1877,  s.  50. 

I.  Ii.  R.  6  Bom.  73 

See  CrsTL  Procedure  Code.  Will. 

8  C.  W.  N.  197  ;  821 

See  Costs — Special  Cases — Probate. 

See  Court  Fees  Act,  s.  19D. 

L  Ii.  R.  29  Bom.  161 
See  Court  Fees  Act,  Sch.  I,  cl.  11. 
See  E\TDENCE      .   I.  Ii.  R.  32  Gale.  710 

-See  Executor  .  I.  L.  R.  20  Bom.  227 
I.  Ii.  R.  21  Bom.  400 
I.  Ii.  R.  27  Bom.  281 
L  L.  R.  27  Calc.  683 
I.  Ii.  R.  36  Calc.  799 

See  Letters  of  Administration. 

1  Hyde  67 

11  W.  R.  413 

I.  L,  R.  16  Mad.  71 

L  Ii.  R.  19  Bom.  123 

See  Pleader's  Fees. 

I.  Ii.  R.  33  Bom.  256 

See  Practice     .   I.  L.  R.   33  Bom.  256 

See  Practice — Cmx     Cases — Probate. 

See  Probate  and  Administration  Act 
(V  of  1881). 

See  Will  .  .  9  C.  W.  N.  49  ;  760 
I.  L.  R.  29  Bom.  530 

See  Will — Attestation  .   3  N.  "W.  32 

13  B.  Ii.  R.  392 

I.  L.  R,  1  Calc.  150 
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PROBATE— con  td. 

See  Will — Validity  of  Will. 

I.  L.  R.  23  All.  472 
I.  L.  R.  31  Calc.  186 

See  Will — Form  of  W^ill. 

2  B.  L.  R.  A.  C.  79  :  10  W.  R.  417 
2  Ind  jTir.  N.  S.  6 

appeal. 

See  Letters  Patent,  High  Courts,  1865» 
CL.  15       .         .         .5  C.  W.  N.  781 

application  for — 


See  Appellate  Court. 

I.  L.  R.  36  Cale.  833 

See  Domicile      .     I.  L.  R.  4  Calc.  106 

See  Official  Trustee. 

I.  L.  R.  35  Calc.  156 

See  Jurisdiction — Testamentary    and 

Intestate  Jurisdiction    .  1  Mad  59 

8  W.  R.  3 

I.  L.  R.  20  Bom.  238 

I.L.  R.  21  Bom.  335 

See  Limitation  Act,   1877,  Sch.  II,  Art. 

178  .         .     I.  L.  R.  19  Calc.  48 

I.  L.  R.  17  Mad.  379 

See    Practice — Civil    Cases — Probate 
and  Letters  of  Administration. 

See  Will — Form  of  Will. 

I.  li,  R.  4  Calc.  721 
I.  L.  R.  24  Calc.  784 


—  duty. 

See  Court-fees  Act,  Sch.  I,  Art.  11. 

—  inquiry  as  to  value  of  property — 

A^ee  Court-fees  Act,  s.  19H. 

6  C.  W.  N.  898 

—  of  will  of  Sikh,  grant  of— 

See  Probate  and   Administration  Act 
(V  OF  1881)    .         .     7  C.  W.  W.  895 

Eeeond  grant  of— 

iSee  Court  Fees  Act,  Sch.  I,  cl.  11. 

I.  L.  R.  3  Calc.  733 


1.  POWER  OF  HIGH  COURT  TO  GRANT, 
AND  FORM  OF. 

1.  Power      of     High    Court — 

Testator  having  no  assets  within  jurisdiction — 
British  European-born  subject.  The  High  Court 
granted  probate  of  a  will  of  a  British  European- 
bom  subject  who  had  no  assets  within  the  local 
limit  of  the  ordinary  civil  jurisdiction  of  the  Court. 
In  the  goodx  of  Reed        .     1  Ind.  Jur.  N".  S.  20 

2.  — Testator  dying  out 

of  jurisdiction  with  effects  within  it — Act  XXVII 
of  1S60.  Where  a  Hindu  testator  died  out  of  the 
jurisdiction  of  the  Court,  but  left  effects  within  it, 


PROBATE— cowfcZ. 

1.  POWER   OF    HIGH    COURT    TO    GRANT, 
AND  FORM  OF— contd. 

it  was  competent  to  the  Court  to  grant  probate, 
there  having  been  no  certificate  applied  for  in  the 
Zillah  Court  under  Act  XXVII  of  1860.  In  the 
goods  of  Tarachand  Coondoo  Chowdhry 

1  Ind,  Jur.  N.  S.  10 :  Bourke  Test.  3 


3. 


Act  XIII  of  1875 


— Rule  4  of  Rules  of  High  Court,  22nd  June  1875. 
Act  XIII  of  1875  does  not  empower  the  High  Court 
to  grant  probate  limited  to  property  in  any  province 
or  presidency,  in  cases  where  an  unlimited  grant  had 
been  made  extending  only  to  property  in  another 
province  or  presidency  before  the  passing  of  the  Act. 
Per  Macpherson,  J. — Rule  4  of  the  Rules  of  22nd 
June  1875,  as  to  grants  of  probate,  only  applies  to 
grants  of  the  class  mentioned  in  rule  1,  i.e.,  only 
to  cases  in  which  the  application  for  probate  is 
made  after  1st  April  1875,  and  not  to  cases  in  which 
the  application  was  made  before  that  date. 
In  the  good^  of  Shamachurn  Mullick.  In 
the  matter  of  the.  petition  of  Rajranee  Dossee 
I.  li.  R.  1  Calc.  52 :  24  W.  R.  206 


4. 


Form   of  probate 


— Limited  probate — Succession  Act  {X  of  1865), 
ss.  179,  226.  Probate  limited  to  part  of  the  estate 
cannot  be  granted  in  cases  where,  under  s.  179  of 
the  Succession  Act  (X  of  1865),  the  whole  estate  is 
vested  in  the  executor.  In  re  Thaker  Madhavji 
I,  li.  R.  6  Bom.  460 

5.  Form    of    probate 

— Probate  in  cases  not  governed  by  the  Succession 
Act — Probate  to  taJce  effect  throughout  India — Limi- 
ted probate — Probate  duty — Cutchi  Memon  Maho- 
medan — Succession  Act  {X  of  1S65),  s.  331 —  Hindu 
Wills  Act,  s.  2— Act  XXVII  of  1S60,  s.  IS.  In 
cases  not  governed  by  the  Indian  Succession  Act 
(X  of  1865),  probates  and  letters  of  administration 
granted  by  the  High  Court  of  Bombay  in  respect  of 
Hindus,  Mahomedans,  and  other  persons  not  usually 
designated  as  British  subjects,  take  effect  only  and 
can  only  be  granted  for  the  purpose  of  recovering 
debts  and  securing  debtors  paying  the  same,  except 
so  far  as  is  otherwise  provided  in  Act  XXVII  of 
1860  ;  and  probate  duty  is  only  payable  on  the 
amount  of  such  debts.  Cutchi  Memons  are  not 
Hindus  within  the  meaning  of  s.  2  of  the  Hhidu 
Wills  Act  (XXI  of  1870),  and  therefore  probate  to 
take  effect  throughout  India  cannot  be  granted  in 
the  case  of  a  \\ill  of  a  Cutchi  Memon  testator.  Cut- 
chi Memons  are  Mahomedans  to  whom  Mahome- 
dan  law  is  to  be  applied  except  when  an  ancient  and 
invariable  special  custom  to  the  contrary  is  estab- 
lished.    In  re  Ismail       . .     I.  L.  R.  6  Bom.  452 

See    Ahmedbhoy    Hubibhoy  v.    Vulleebhoy 
Cassumbhoy      .         .  I.  L.  R.  6  Bom.  703 

6. Probate  or  Letters 

of  Administration — Jurisdiction  of  High  Court  to 
grant — Estate  of  a  deceased  who  had  not  dwelt  or  left 
goods  within  limits  of  Presidency — Succession  Act 
{X  of  mS),  s.  40— Letters  Patent,  18>^2,  cl.  34.  The 
High  Court  of  Madras  has  no  jurisdiction  to   grant 


1 
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I.POWER  OF    HIGH    COURT    TO    GRANT,       2.  JURISDICTION  IN  PROBATE  CASES— concW. 
AND    FORM  OF— <o»krW. 

probate  of  the  will  of  a  testator,  or  letters  of  ad- 
ministration of  the  estate  of  an  intestate,  who  did 
not  dwell,  and  who  did  not  leave  assets,  within  the 
limits  of  the  Presidency.  In  the  malUr  of  Rosr 
Learmoxtth  (1900)         .      I.  L.  R.  24  Mad.  120 


with  the  proof  of  the  will  set  up,  and  passing  a  decree 
in  favour  of  the  petitioner.     The  Court  of  appeal 

Ravji  Raxch- 

lAIK 

I.  li.  R.  9  Bom.  241 


will  reverse  such  a  decree  if  passed. 

CHOD  NaIK  f.  ViSHXr  P.AXCHOD  N.' 


2.  JURISDICTION  IN  PROBATE  CASES. 

L Facts  giving  jurisdiction — 

Succession  Act,  s.  24^ — Property  in  possession  of 
testator  at  his  death — District  Judge,  tower  of.  In 
»n  application  for  probate  of  a  will,  it  is  sufficient, 
for  the  purpose  of  giving  jurisdiction  under  s.  244 
of  Act  X  of  1865,  that  the  property  alleged  by  the 
petition  to  have  been  situate  within  the  jurisdiction 
of  the  Judge  should  have  been  in  the  possession 
of  the  testator  at  the  time  of  his  death.  Rrx 
Bahadur  Sixgh  v.  Raj  Rtjp  Kooer 

4  C.  L.  R.  498 


2. 


Will    made    before    Hindu 


Wnis  Actr-Hindu  Wills  Ad  (XXI  of  1S70),  s.  2 
— District  Judge,  %o\cer  of.  The  only  powers  con- 
ferred on  mofussil  Courts  being  in  respect  of  wills 
made  on  or  after  the  1st  day  of  September  1870, 
probate  of  a  will  made  by  a  Hindu  prior  to  that  date 
cannot  be  granted  by  a  mofussil  District  Court. 
LrcHMAX  Bharti  r.  Dukharax  Bharti 

6  C.  L.  R.  138 

3.  Will  of  Hindu  made  before 

Hindu  Wills  Act  (XXI  of  IQIO)— Probate  Act 
{V  of  18S1) — Succession  Act,  s.  Ii7 — Application 
jor  letters  of  administration.  Since  the  passing  of 
Act  V  of  1881  the  District  Courts  have  jurisdiction 
to  entertain  applications  for  the  grant  of  probate  or 
letters  of  administration  in  respect  of  wills  of 
Hindus  made  before  the  1st  September,  1870,  that  is 
to  say,  wills  of  Hindus  to  which  the  Hindu  WUls 
Act  (XXI  of  1870)  did  not  apply.  Krishna  Kix- 
KUR  Roy  f.  Rai  Mohux  Roy 

I.  li.  E.  14  Calc.  37 

4.  Will  of  Mahomedan — District 

Judge,  power  of.  A  District  Court  has  no  jurisdic- 
tion to  admit  the  will  of  a  Mahomedan  to  probate. 
Faximtxissa  Begitm  1-.  Kamza  Ali 

6  C.  L.  R.  391 

5. Will   of  Hindu  woman    of 

immoveable  property  in  mofussil— Z)j>frici 
Judge,  power  of — Execution  in  Bombay — Property 
in  mofussil — Hindu  Wills  Act  (XXI  of  1S70),  s.  2 
—Probate  Act  (V  oi  iss]\  ss.  2  and  8-3— Code  Jf 
Civil  Procedure  (Act  XIV  of  1SS2),  t.  177.  Held, 
that  the  District  Judge  of  Thana  had  jurisdiction  to 
grant  probate  of  a  will  executed  on  28th  October 
1881  by  a  Hindu  woman  in  the  to-n-a  of  Bombay 
devising  immoveable  property  situated  in  Thana. 
Where  the  caveator  refuses  to  answer  a  question, 
8.  177  of  the  Code  of  Civil  Procedure  (Act  IV  of 
1882),  the  provisions  of  which  are  extended  to  pro- 
ceedings before  the  District  Judge  by  s.  83  of  Act 
V  of  1881,  will  not  justify  the  Judge"  in  dispensing 


6. Application       for      probate 

where  on  appeal  from  District  Court  the 
High  Court  finds  that  the  will  was  proved. 
Where  on  appeal  from  the  District  Court  it  was 
found  by  the  High  Court  that  a  will  was  proved  : — 
Held,  that  a  subsequent  application  for  probate 
should  be  made  to  the  District  Court.  Bayabai  v. 
Sarasvatibai       .         .       I.  L.  R.  17  Bom.  686 

Will  executed  at  Baroda — 


Probate  and  Administration  Act  (V  of  ISSl),  ss.  .56 
and  57 — Testator  subject  of  the  Baroda  State — Dis- 
position of  immoveable  property  in  British  India — 
J uri.- diction  of  Court <  in  British  India.  Under 
s.  56  of  the  Probate  and  Administration  Act  (V  of 
1881),  a  District  Judge  has  jurisdiction  to  grant 
probate  of  a  will  executed  out  of  British  India  by  a 
person  who  is  not  a  British  subject,  if 'the  testator 
had  at  the  time  of  his  death  moveable  or  immove- 
able property  within  the  jurisdiction  of  the  Judge. 
The  discretion  vested  in  a  Judge  by  s.  57  of  that  Act 
does  not  extend  to  a  case  where  there  is  no  Court 
of  concurrent  jurisdiction  in  India  to  which  applica- 
tion for  probate  can  be  made.  The  validity  of  a  will 
which  purports  to  dispose  of  immoveable  property 
in  British  India  must  be  tested  by  the  rules  appli- 
cable  to  the  execution  of  wills  in  British  India. 
Bhaitrao  Dadajirao  v.  L.\ksmibai 

I.  li.  R  20  Bonx  607 


8. 


Transfer  of  a  probate  case 


by  the  District  Judge  in  whose  Court  it 
was  instituted  to  that  of  a  Subordinate 
Judge— T^(e  Bengal,  Xorth-Western  Provinces, 
and  Assam  Cii-il  Courts  Act  (XII  of  1SS7),  s.  23, 
subs.  2,  cl.  (d) — Probate  and  Administration  Ad 
(V  of  18-81),  s.  52.  An  application  was  made  for 
probate  of  the  wiU  of  a  deceasetl  testator  in  the 
Court  of  the  District  Judge  who  transferred  the  case 
to  that  of  the  Subordinate  .Judge.  The  opposite 
party  inter  alia  objected  that  the  Subordinate  Judge 
had  no  jurisdiction  to  try  the  case.  Held,  that  the 
case  came  within  the  scope  of  s.  23,  sub-s.  2,  cl.  (d), 
of  the  Bengal,  North-Westcm  E*rovinces,  and  Assam 
Civil  Courts  Act  (XII  of  1887),  and  therefore  the 
Subordinate  Judge  had  jurisdiction  to  try  it. 
KuxjoBehari  GossAJiir.  Hem  Chcxder  Lahiri 
I.  li.  E.  25  Calc.  340 

3.  APPLICATION  FOR  PROBATE,  .\ND  PRO- 
CEDURE. 

L  ■ Minor — Special  citation — Pro- 
bate and  Administration  Act  (V  of  1881),  ss.  50, 
83 — Service  of  summons — Code  of  Civil  Procedure 
{Act  XI r  of  1S82),  ss.  443,  647.  Where  executors 
applied  for  probate  and  there  was  living  a  minor 
widow  entitled  to  maintenance  and  residence  under 
the  will : — Held,   that   a   special    citation    should 
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TB.OBAT'E—contd. 

3.  APPLICATION  FOR  PROBATE,  AND  PRO- 
CEDURE— concW. 

issue  upon  the  widow  and  bo  served  personally  on 
her  and  on  her  father  with  whom  she  resided.  In 
the  goods  of  Amrita  Lal  Mullick 

I,  L.  B.  27  Cale.  350 

2. Service  of    notice 

on  minor — Appointment  of  guardian  ad  litem.  If 
an  application  is  made  for  the  probate  of  a  will 
which  affects  the  interest  of  a  minor,  the  proper 
course  is  to  serve  the  minor  with  a  notice  and  have 
a  proper  guardian  ad  litem  appointed  for  him. 
Resells  v.  Resells  .         2  C.  W.  N.  100 

3.  "Withdra'wal  of   application 

before  proceeding  became  contentious — 
Right  of  applicant  to  propound  will  in  opposition  to 
application  for  grant  of  letters  of  administration — 
Succession  Act,  s.  261 — Effect  of  withdrawal  of  pre- 
vious application  for  probate  of  same  will  icithout 
leave  to  apply  again — Civil  Procedure  Code,  s.  373. 
Where  a  person  applied  for  probate  of  a  will,  but 
withdrew  the  application  before  the  proceedings 
became  contentious  : — Held,  that  he  was  entitled  as 
caveator  to  propound  the  same  will  in  opposition  to 
an  application  for  grant  of  letters  of  administration 
to  the  estate  of  the  deceased.  Held,  further,  that, 
though  the  provisions  of  the  Civil  Procedure  Code 
are  applicable  to  suits  under  Act  X  of  1865,  s.  261, 
still,  in  the  present  case,  the  application  for  probate 
had  been  withdrawn  before  the  proceedings  became 
contentious,  and  that  therefore  s.  373,  Civil  Pro- 
cedure Code,  was  not  applicable.  Pakiam  Pillai 
V.  Innasi  Fernand         .      I.  Ij.  K.  19  Mad.  458 


4. 


Of&cial     Trustee — Executor — 


Renunciation — Retraction — Probate  and  Adminis- 
tration Act  (F  of  1881),  s.  17.  Where  the  Official 
Trustee  expressed  his  intention  of  renouncing  pro- 
bate, but  subsequently  retracted  :  Held,  that  no  for- 
mal renunciation  having  been  made,  he  was  not 
precluded  from  applving  for  probate.  In  the  goods 
of  Robert  Morant,  L.  R.  3  P.  <t-  D.  151  ;  Golap 
Sundari  Dassi,  15  C.  W.  N.  (Notes)  civ,  followed. 
Held,  also,  that  there  was  nothing  under  the  Official 
Trustees  Act  which  precluded  the  Official  Trustee 
from  being  appointed  an  executor  and  acting  as 
such.     In  the  goods  of  Manick  Lal  Seal  (1907) 

I.  L.  R.  35  Cale.  156 

4.  OF  WHAT  DOCUMENTS  GRANTED. 

1.  Document  partly  testament- 
ary— Gift,  deed  of.  If  one  part  of  a  document  is 
testamentary  in  its  character,  it  may  be  presumed 
that  the  remainder,  if  the  language  is  capable  of  that 
construction,  is  also  intended  to  be  testamentary. 
Under  such  circumstances,  where  there  is  nothing 
inconsistent  with  the  supposition  that  the  arrange- 
ments made  therein  are  to  take  etiect  from  the  death 
of  the  person  executing  it,  the  document  ought 
to  be  admitted  to  probate  as  a  will.  In  the  matter 
of  KoMOLA  Kant  Biswas  .     4  C.  L.  R.  401 

2.  Probate  of  part  of  a  will— 
Probate  and  Administration  Act  (V  of  1881),  s.  25. 


PROBATE— coTOirf.  1 

4.  OF  WHAT  DOCUMENTS  GRANTED— con/c?. 
Probate  can  be  granted  of  a  portion  only  of  a  will 
to  the  extent  to  which  the  contents  are  proved  where 
the  other  portion  is  lost ;  and  there  is  nothing  in 
s.  25  of  the  Probate  and  Administration  Act  (V  of 
1881)  to  prohibit  such  a  grant  of  probate.  Sugden 
V.  Lard  St.  Leonards,  L.  R.  1  P.  D.  154,  referred  to. 
Kedar  Nath  Mitter  v.  Sarojini  Dasi 

I.  li.  R.  26  Cale.  634 
3  C.  W.  N.  617 


3. 


Document  in  form  of  will 


passing  no  property  and  only  appointing 
guardians — Probate  and  Administration  Act  ( V 
of  1881),  ss.  2,  4.  A  document  in  the  form  of  a 
will,  which  was  presented  for  probate,  dealt  with  no 
property,  the  petition  stating  that  the  family  of 
which  the  testator  had  been  managing  member  was 
undivided  and  that  the  testator's  property  had 
devolved  by  survivorship  on  his  sons  and  nephews. 
The  document,  however,  appointed  persons  ta 
manage  the  family  business  during  the  minority  of 
the  said  minors.  Held,  that  it  was  not  a  document 
of  which  probate  could  be  granted.  In  re  BuK 
THAWAR  Mtjll  Sowcar     .  I.  L.  R.  23  Mad,  133 

Nuncupative  will  of  a  Ma- 


homedan — Probate  and  Administration  Act  (V  of 
1881),  ss.  3,  24,  25,  26,  62— Succession  Act  (XV  of 
1865),  s.  244,  and  Ch.  IX.  Probate  may  be 
granted  of  a  nuncupative  will.  In  the  matter 
of  the  will  of  Mahomed  Ass  a.  In  re  Mariamsai 
I.  L.  R,  24  Bom.  8 

5. Nuncupative  will  of  a  Hindu 

— Probate  and  Administration  Act  (V  of  lS81),s.3 
—  Will — Probate  granted  of  a  nuncupative  will  made  by 
a  Hindti.  Held,  that  probate  may  be  granted  of  a 
nuncupative  will  made  by  a  Hindu.  In  re  the  will  of 
Haji  Mahomed  Abba,  I.  L.  R.  24  Bom.  S, 
followed.  GoKTJL  Chand  v.  Mangal  Sen  (1903) 
I.  li.   R.  25  All.  313 


6. 


Will    with     alterations     in 


pencil — Practice — Application  for  probate  of  copy- 
will  with  alterations  in  pencil — Codicil — Will,  pencil 
alteration'^  in,  made  before  execution — Photographic 
facsimile  of  will  attached  to  probate — Succession  Act 
(X  of  1865),  s.  58 — Illegible  portions  of  will.  Where 
the  executors  applied  for  probate  of  a  will,  consist- 
ing of  two  documents,  the  first  being  a  copy-will 
with  various  alterations  and  interlineations  made 
in  pencil  by  the  testator  himself  some  time  before 
the  execution  of  the  second,  which  was  in  the  nature 
of  a  codicil  confirming  the  first  as  altered,  the 
Court  granted  probate  with  a  copy  of  the  will  show- 
ing'the  alterations  and  interlineations  in  red  ink, 
and  directed  a  photographic  facsimile  of  the  copy- 
will,  taken  in  the  presence  of  the  Registrar  and 
the  executors,  to  be  attached,  as  the  pencil  altera- 
tions were  likely  to  fade  in  course  of  time.  Gann 
V.  Gregory,  3  De  G.  M.  Sf  G.  777,  and  Shea  v. 
Boschetti,  18  Beav.  321,  relied  upon.  In  the  goods 
of  Hall,  L.  R.  2  P.  and  D.  256,  distinguished. 
Held,   that   the   provisions   of   the  Succession  Act» 
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EOBATE— confd. 
4.  OF  WHAT  DOCIBIENTS  GRANI  ED— concW. 
s.  58,  are  inapplicable  to  this  case.     In  the  goods  of 
L.  P.   D.    Bboughton  (1902) 

I.  L.  K.  29  Calc.  311 
s.e.  6  C.  W.  N".  477 


5.  TO  WHOM  GRANTED. 

Nephew — Brother — Hindu  wiU. 


In  this  case  the  High  Court  directed  probate  of 
will  executed  by  a  Hindu  in  favour  of  a  nephew  (the 
son  of  an  elder  brother)  to  be  granted  to  the  nephew, 
instead  of  to  a  brpther  ;  the  property  being  of  small 
value  and  consisting  of  several  small  holdings,  and 
the  widow  of  the  deceased  being  a  girl'of  very  imma- 
ture age,  whereas  the  nephew  had  been  brought  up 
by  him  and  was  the  object  of  his  special  affection. 
Chuxdek  Shikcr  MiTLLicK  V.  Shasi  Chaxd  Mrx- 
LicK 18  "W.  R.  395 

Executor    by  implication- 


Direction  in  will  to  get  in  and  distribute  estate.  Where 
A,  under  the  terms  of  a  M-ill,  although  not  express- 
ly appointetl  an  executor,  was  directed  to  receive 
and  pay  the  testator's  debts  and  to  get  in  and  dis- 
tribute his  personal  estate : — Held,  that  A  must  be 
taken  to  have  been  appointed  under  the  will  an  exe- 
cutor by  implication,  and  therefore  was  entitled  to 
probate.  In  the  matter  of  MoN'OHm  Mookek- 
JEE  .  I.  L.  E.  5  Gale.  756  :  6  C.  Ij.  E.  228 
3.    Administration 


with  will  annexed — Succession  Act  (X  of  1865), 
s.  182.  A  Hindu  died  leaving  a  will  whereby  he 
bequeathed  all  his  property  whatever  (including 
debts)  to  two  of  his  sons  who  now  applied  for  pro- 
bate of  the  will  on  the  ground  that  they  were  ap- 
pointed executors  by  implication.  Held,  that  the 
sons  were  not  entitled  to  probate  of  the  will.  Ex 
parte   Vittal  Doss     .      I.  L.  E,  15  Mad.  360 

4.  Universal  legatee — Succession 

Act,  s.  182— Hindu  Wills  Act  (XXI  of  1870). 
Probate  granted  of  the  will  of  a  Hindu  to  his 
widow  and  heiress,  who  was  universal  legatee  under 
the  will,  as  executor  by  necessary  implication, 
there  beine  no  executor  mentioned  in  the  will.  In 
the  gooods  of  Radhica  Mohas  Sett 

7  B.  L.  E.  563 


5. : Universal    legatee 

not  entitled  to  probate — Letters  of  administration 
with  the  will  annexed — Probate  and  Administration 
Act  (F  of  1881),  s.  19.  A  universal  legatee  is  not 
entitled  to  probate,  but  ordy  to  letters  of  adminis- 
tration with  the  will  annexed.  In  the  goods  of 
Rahdica  Mohan  Sett,  7B.  L.  R.  ,5f>3,  not  followed. 
In  the  goods  of  Shoshee  Bhtsax  Baxxerjee 

I.  L.  E.  19  Gale.  582 


6. 


Probate  and  Ad- 


PEOBATE— con/cf. 

5.  TO  WHOM  GRANTED— conW. 
with  the  will  annexed.  Where  probate  was  granted 
to  an  universal  legatee  by  mistake  :  Held,  that 
such  grant  was  invalid  from  the  first,  and  the  person 
to  whom  such  grant  was  made  could  not  be  consti- 
tuted an  executor  so  as  to  be  empowered  to  exercise 
any  of  the  powers  conferred  on  executors  under  the 
Act.  Held,  also,  that  a  mortgage  executed  by  such 
a  person  without  the  Judge's  permission  is  bad. 
Pttstdit  Prayeag  Raj  v.  Gowkarax  Pershad 
Tewabi  (1902)  .  .         .  6  G.  "W.  N.  787 

Wife — Appointment  of   wife  as 


ministration  Act  (F  o/  1881),  ss.  6,  19 — Universal 
legatee — Probate  granted  by  mistake,  effect  of.  Under 
s.  6  of  the  Probate  and  Administration  Act,  probate 
can  be  granted  only  to  an  executor  appointed  by 
the  wiU,  and  an  universal  legatee  is  only  entitled 
nnder  s.   19  to  a  grant  of  letters  of  administration 


manager  of  all  property  and  guardian  of  child- 
ren. The  testator  by  his  ^vill  appointed  H,  Ms  wife, 
guardian  of  his  infant  children,  "  in  order  that 
of  all  his  property  she  should  carry  on  the  manage- 
ment (until  his  youngest  son  should  attain  twenty- 
two  years  of  age),  and  in  the  testator's  name  the 
management  of  his  firm.  He  appointed  his  brothers, 
R  and  J/,  his  vakils  to  settle  any  quarrel  that  might 
arise,  and  directed  them  not  to  give  unjust  advice  ; 
but  should  the  vakils  give  unjust  advice,  H  was  not 
to  act  upon  it.  Upon  certain  contingencies  H  and 
the  vakils  were  to  separate  and  make  over  to  the 
sons  their  shares.  Held,  that  H  was  by  implication 
appointed  sole  executrix,  and  that  she  alone,  to  the 
exclusion  of  the  testator's  brothers,  was  entitled  to 
probate.     Hajiabai  v.   Bamaxji  Xasabvas-ji 

7  Bom.  A.  C.  64 

8. Executrix — Probate  and  Ad- 
ministration Act  {V  of  ISSl),  ss.  35,  43,  62 — 
Letters  of  administration  with  icill  annexed.  A 
petitioner  prayed  for  a  grant  of  probate  of  her 
deceased  son's  will.  No  executrix  had  been  ap- 
pointed therein,  but  the  petitioner  was  directed 
that  out  of  certain  property  she  should  pay  certain 
debts.  Held,  that  such  a  direction  was  insufficient 
to  show  an  intention  on  the  testator's  part  that  for 
the  general  purposes  of  administration  the  petitioner 
should  be  executrix ;  and  that  the  petition  should 
have  been  for  letters  of  administration  with  the  will 
annexed  ;  that  the  petition  should  state  aU  assets 
likely  to  come  to  the  petitioner's  hands  ;  and  that 
proof  of  execution  and  of  the  consciousness  of  a 
testator  is  insufficient,  and  that  it  should  be  further 
shown  that  he  knew  of  and  understood  the  con- 
tents of  the  document  which  he  signed.   Kcppa- 

YAMMAL    V.    AmMAXI    AmMAL 

I.  L.  E.  22  Mad.  345 

9,  . Discretion    of   Court   as  to 

refusal  to  grant  probate — Probate  and  Ad- 
ministration Act  (F  of  1S81)— Executor.  Where, 
on  application  for  probate  by  a  person  appointed 
executor  by  the  -nlll,  the  genuineness  of  the  will 
is  not  disputed,  and  the  applicant  is  a  person  not 
legally  mcapable,  the  Court  actmg  under  the  Pro- 
bate and  Administration  Act  (V  of  1881)  has  no 
discretion  to  refuse  probate  on  the  ground  that  in 
its  opinion  the  applicant  is  not  a  fit  and  proper 
person  to  be  appointed  executor.     Haba  Coomar 

SlECAB  f.    DoOBGAilOXI  DaSI 

L  L.  E.  21   Calc.  195- 
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5.  TO  WHOM  GRANTED— condfZ. 

10. - Probate  and  Ad- 

viinistraiion  Act  (V  of  1881),  s.  9 — Application 
jor  probate  by  an  executor — Discretion  of  Court  as 
to  granting  such  application.  Although  under  s.  85 
of  the  Probate  and  Administration  Act,  1881,  it 
is  ■u'ithin  the  discretion  of  the  Court  to  refuse  to 
grant  an  application  for  letters  of  administration, 
no  such  discretion  is  given  in  regard  to  an  applica- 
tion for  probate  by  a  person  selected  by  a  testator 
for  the  administration  of  his  estate.  Hara  Coomar 
Sircar  v.  Doorgamani  Dassi,  I.  L.  R.  21  Cole.  195, 
referred  to.  Pran  Nath  Ghose  v.  Jado  Nath 
Bhattacharji  .         .     I.  L.  R.  20  All.  189 


11. 


Probate  in    forma  pauperis 


— Executor  without  tntans  to  pay  fees — Application 
'by  executor  for  probate  in  forma  pauperis — Cirnl 
Procedure  Code,  1SS2,  s.  647.  Where  i\,n  executor 
is  not  in  possession  of  the  property  ot  his  testator 
and  cannot  get  possession  of  it.  and  where  he  has 
noc  himself  the  means  of  paying  the  necessary  fees, 
he  may  be  allowed  to  petition  for,  and,  if  entitled 
thereto,  to  obtain,  probate  in  forma  pauperis. 
In   the  matter  of  the  u-ill  of  Dawdbai 

I.  L.  R.  18  Bom.  237 


12. 


Trustees — Executor    according 


to  the  tenor — Probate  to  executor  according  to  the 
tenor  granted  only  ivhere  discharge  of  such  duties  as 
executors  have  to  perform  are  included.  Where  pro- 
perty is  left  by  a  will  to  trustees,  they  will  not  be 
entitled  to  probate  as  executors  according  to  the 
ienor,  unless  it  appears  from  the  will  that  they  have 
to  discharge  such  duties  as  executors  have  to  per- 
form. Appacooty  Mudali  v.  Muthu  Ktjmakappa 
McDALi  (190P))     .         .        I.  L.  R.  30  Mad.  191 


6.  PROOF  OF  WILL. 


1. 


Evidence     of    execution    of 

will — Hindu  Wills  Act,  1S70 — Procedure.  It  is 
incumbent  on  persons  propounding  a  will  for  the 
purpose  of  obtaining  probate  or  letters  of  adminis- 
tration imder  the  Hindu  Wills  Act  to  produce  all 
the  evidence  which  the  circumstances  of  the  case 
indicate  as  proper  and  necessar}'  to  prove  the 
execution  of  the  will.  Tara  Charan  Chucker- 
BUTTY  V.  Deb  Nath  Roy       .     10  C.  L.  R.  550 

2. Evidence  of  testator's  know- 


ledge of  contents  of  will.  Proof  of  execution 
and  of  the  consciousness  of  a  testator  is  insufficient ; 
it  should  be  further  shown  that  he  knew  of  and 
undei'stood  the  contents  of  the  document  which  he 
signed.     Ktjppayammal  v.  Ammani  Ammal 

I.  L.  R.  22  Mad.  345 

Evidence.     Probate  is    rightly 


granted  where  the  Judge  believes  the  witness  who 
speaks  to  the  execution  of  the  will  and  the  disposing 
mind  of  the  testator.  The  rule  in  Tyrrell  v.  Pain- 
ton,  [i59i]  P.  1  :l,  requiring  proof  that  the 
testator  actually  knew  and  approved  the  contents 
of  the  will  does  not  apply,  unless  surrounding  cir- 


PROBATE— conicZ. 

6.  PROOF  OF  Willi— contd. 

cumstances    excite     suspicion.      Shama     Chabait 
KuNDTT  V.  Khettromoni  Dasi 

I.  li.  R.  27  Gale.  521 
4  C.  W.  N.  501 

4.  Gtenuineness  of  "will — Ap- 
pearance and  signatures — Probate,  application  for 
— Probate  and  Administration  Act  (F  of  1881).  The 
High  Court,  considering  it  to  have  been  proved  by 
the  evidence  that  the  alleged  testator  was  incap- 
able, by  reason  of  illness,  of  signing  the  will  as 
firmly  as  it  purported  to  be  signed,  found  that 
the  signatures  Mere  not  genuine,  and  reversed 
the  decree  of  the  first  Court  which  had  granted 
probate.  On  appeal  there  was  no  view  of  the 
signatures,  neither  party  having  applied  to 
have  the  origi'ials  transmitted,  or  to  have  pho- 
tographs taken  of  them.  But  their  Lordships 
found  that  the  evidence  did  not  warrant  the  con- 
clusion that  on  the  day  on  which  the  will  pur- 
ported to  have  been  executed  the  testator  physi- 
cally and  mentally  was  unable  to  execute  it ;  but 
that  there  was  sufficient  evidence  to  establish  the 
genuineness  of  the  will  and  the  capacity  of  the 
testator  to  make  it,  and  that  the  evidence  for  the 
defence  was  not  sufficient  to  destroy  the  petitioner's 
case  on  either  of  these  points.  Bamastjndari  Debi 
V.  Tarastjxdari  Debi     .     I.  L.  R.  19  Gale.  65 

L.  R.  18  I.  A.  132 

5. SuflELeieney  of  proof  of  will 

— Proof  of  execution  of  will.  Having  regard  to 
the  fact  that  a  grant  of  probate  is  not  irrevocable, 
and  to  the  importance  of  a  deceased  testator's 
estate  being  represented  as  speedily  as  possible, 
prima  facie  proof  of  the  execution  of  his  will  is 
sufficient  to  warrant  the  grant  of  a  probate  when 
the  application  for  such  probate  is  unopposed.  In 
the  matter  of   the   petition  of  Nobodoorga 

7  G.  L..  R.  387 


6. 


Proof   of  inofficious    w^ill — 


Knowledge  of  testator  as  to  nature  of  his  acts  in  mak- 
ing ivill.  Where  a  will  is  inofficious  in  character, 
it  is  incumbent  on  the  parties  propounding  it  to 
prove  it  not  only  affirmatively,  but  completely, 
and  by  circumstances  showing  not  only  that  the 
testator  signed  the  will,  but  that  he  knew  what 
he  was  doing,  that  he  was  making  a  will,  and  that 
he  did  all  that  he  did  with  his  eyes  open. 
Saroda  Soondtjree  Dossia  v.  Mttddun  Mohttn 
Shaha  .         .         .         .         24  W.  R.  162 

7.      — Internal  evidence  in  will — 

Grant  of  probate  unopposed — Ground  for  refusal  of 
probate.  Where  an  application  for  probate  was 
unopposed,  although  a  notice  in  the  nature  of  a 
citation  had  been  issued  to  the  testator's  widow, 
the  Judge  was  held  not  to  have  been  justified  in  re- 
jecting the  application  merely  upon  internal  evi- 
dence contained  in  the  will.  Shttstee  Chtjrk 
Patuk  v.  Aukhil  Chunder  Sen  .  23  "W.  R.  103 


8. 


Evidence     of    acknowledg- 


ment by  testator — Ground   for  granting   probate 
That  fact  that  a  contested  will   bears  an  endorse- 


(     9953    ) 


DIGEST  OF  CASES. 


(     9954     } 
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ment  stating  that  it  was  acknowledged  by  the 
testator  before  the  Registrar,  does  not  warrant  a 
Judge  in  granting  probate  without  any  other 
evidence  in  support  of  the  will,  even  though  the 
caveator  does  not  produce  kny  evidence  to  impeach 
the  will.  Obhoy  Churux  Mcstafi  r.  Uma 
CHTErx  MusTAFi         .         .  1  C.  L.  K.  362 

and  see  Cases  cxber  Pkobate — Oppositiox  to, 
AXD  Revocation  of,  Graxt. 

9. Consent  of  parties — Will,  proof 

of — compromise — Agent — Caveat — Evidence  Act  {I 
of  1872),  s.  41— Civil  Procedure  Code  [Act  XIV  of 
1SS2),  ss.  177,  376.  Unless  a  wiU  is  proved  in  some 
form  no  grant  of  probate  can  be  made  merely  on  the 
consent  of  parties.  Hence  an  agreement  or  com- 
promise as  regards  the  genuineness  and  due  execu- 
tion of  a  will,  if  its  effect  is  to  exclude  evidence  in 
proof  of  the  will,  is  not  lawful  within  the  meaning  of 
E.  375  of  the  Code  of  Civil  Procedure.  Evans  v. 
Saunders,  SOL.  P.J.  D.  A.  184,  distinguished. 
Norman  v.  Strains,  L.  S.  6  P.  D.  219  ;  Ravji  Ran- 
chodNaikx.  Vishnu  Banchod  Naik,I.L.  R.  9  Bom. 
241 ;  and  GheUabhai  v.  Nandubhai,  I.  L.  B.  21 
Bom.  335,  followed.  Boadnight  v.  Carter,  3  Sw.  db 
Tr.  421,  referred  to.  Any  party  to  a  suit  has  the 
right  to  repudiate  the  action  of  an  agent  compro- 
mising it  without  his  knowledge  and  consent,  before 
an  order  is  passed  accepting  the  compromise  as  the 
final  determination  of  the  suit.  Brojodurlabh 
SinTia  v.  Bamanath  Ghose,  I.  L.  B.  24  Calc.  90S, 
referred  to.  MosTMOHrsi  Gxjha  v.  Baxga  Chaxdra 
Das  (1904)  .         .         I.  L.  E.  31  Gale.  357 

7.  ADMINISTRATION  BONDS. 

L  Practice  as  to  taking  bond — 

Bond,  form  of — Succession  Act  {X  of  1865),  s.  256 
— Practice.  The  Indian  Succession  Act,  s.  256, 
requires  that  an  administration  bond  should  be 
taken  in  every  case.  It  may,  however,  be  varied, 
by  special  order  of  the  Court,  in  the  case  of  a  limited 
or  special  administration  and  follow  the 
English  form.     In  the  goods  of  Gitbboy 

L  Ii.  R.  26  Calc.  407 

2. Succession      Act, 

8.  256 — Bond  when  probate  is  granted.  A  bond  is 
not  to  be  taken  from  a  person  to  whom  probate  is 
granted  under  the  Succession  Act.       AxosYMors 

3  Mad.  Ap.  10 

Succession     Act, 


8S.  3  and  256.  It  having  been  the  uniform  practice 
of  the  Court  to  grant  probate  without  taking  a 
bond  from  executors  named  in  the  will : — Held,  that 
it  was  unnecessary  to  depart  from  the  practice, 
notwithstanding  the  -nords  of  ss.  3  and  256  of 
Act  X  of  1865.  Rrx  Bahaditb  SrsGH  v.  Raj 
Rup  KoER      .         .         .         .     4  C.  Ii.  R.  498 

{CofUra)  In     the     matter     of      the     petition     of 
JtiOGODiSHAia  Debi 

^  I.  L.  R.  7  Calc.  84 :  6  C.  L.  R.  397 


PROBATE— confj. 

8.  AMENDMENT  OF  ERROR  IN  PROBATE. 

Amendment  allowed — Will — Suc- 
cession (Act  X  of    1865),  s.  232.     Amendment  of 
error  in  probate  allowed.      In  the  goodi  of  White 
I.  L.  R.  4  Calc.  582 

9.  OPPOSITION  TO,  AND  REVOCATION    OF, 

GRANT. 

Opposition     to     grant — Suc- 


cession Act,  s.  261 — Civil  Procedure  Code,  18-59, 
s.  172 — Proof  of  vill.  Where  a  will  is  contested, 
the  proceedings  should  take,  as  nearly  as  may  be,, 
the  form  of  a  regular  suit,  as  if  brought  by  the  partv 
propounding  the  will ;  and  where  a  Judge  granted 
a  probate,  it  was  held  to  be  a  serious  defect  with 
reference  to  Act  XXIII  of  1S61,  s.  38,  and  Act  VIII 
of  1859,  s.  172,  that  he  took  down  only  memo- 
randum of  the  evidence,  and  not  their  testimony 
in  the  language  in  ordinary  use  in  proceedings 
before  the  Court.  Sakoda  Sookditree  Dossia  v. 
MuDDiTx  MoHrx  Shaha     .         .     24  W.  jtt.  162 

Probate  Act,  1881, 


s.  50 — Hindu  widow — Interest — Revocation  of  pro- 
bate— Locus  standi.  V^Tiere  a  will  has  been  proved 
summarily,  proof  in  solemn  form  per  testes  will  not, 
as  a  rule,  be  required  on  the  application  of  a  person 
who  had  had  notice,  or  had  been  aware  of  the 
previous  proceedings  before  the  grant  of  probate 
issued,  and  had  then  abstained  from  comin"  for- 
ward. The  widow  of  a  Hindu  testator  who  has 
died  leaving  sons  has  sufi&cient  interest  to  call  upon 
the  executor  to  prove  the  will  in  solemn  form 
per  testes.  Bktsda  CHOWDHRArs-  v.  Radhica  Chow- 
DHRAiN      .         .         .  I.  L.  R.  11  Calc.  592 

Succession      Actt 


8.  261 — Procedure — Contested  cases  of  application 
for  prdiote  of  will.  In  cases  where  a  will  is  contes- 
ted, the  Court  is  bound  to  consider,  not  only  whe- 
ther the  alleged  will  was  executed  by  the  testator, 
but  whether  the  will  is  valid  or  invalid,  and  whether 
probate  of  the  will  ought  to  be  granted.  Every  con- 
sideration which  ought  to  induce  the  Court  to  refuse 
probate  of  the  will  must  be  taken  into  accoimt. 
Saroda  Sundoree  Dassia  v.  Muddciun  Mohan  Shaha, 
24  W.  B.  162,  cited.  Aitsoda  Sthtdari  Dabi  v. 
Jugut  Moxi  Dabi      .         .  6  C.  L.  R.  176 

Procedure — Q  ues- 


tion  as  to  power  of  disposition — Succession  Act,  s. 
254.  Upon  a  bond  fide  application  for  probate  of  a 
will,  it  is  not  the  province  of  the  Court,  to  which 
the  application  is  made  to  go  into  questions  with 
reference  to  the  power  of  the  testator  to  make  a 
disposition  of  the  property  of  which  the  will  pur- 
ports to  dispose.  Behary  Loll  Sandyal  v.  Juggo 
Mohun  Gossain,  I.  L.  B.  4  Calc.  1  :  2  C.  L.  B.  422, 
followed.  Komid  Lochun  Dutt  v.  Xilrutton  Mundle, 
I.  L.  B.  4  Calc.  360  .  4  C.  L.  B.  175,   commented  on! 

NAiTHr   KOEB  I'.   SOMTRUX  ThaKXJK 

8  C.  L.  R.  287 

5.   — ^  Question    of    title 

— Bights  of  persons  claiming  under  will.     Upon  & 
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9.  OPPOSITION  TO,  AND  REVOCATION  OF, 
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hona  fide  application  for  probate  of  a  will,  it  is  not 
the  province  of  the  Court  to  which  the  application 
is  made  to  go  into  questions  of  title  with  reference 
to  the  property  of  which  the  will  purports  to  dis- 
pose. The  grant  of  probate  does  not  prejudice  the 
rights  of  any  person  who  claims  any  such  property. 
Behaey  Lall  Saxdyal  v.  Jtjgo  Mohun  Gossain 
I.  L.  R.  4  Calc.  1 :  2  C.  L.  R.  422 

See  Teen  Cowree  Dossee  v.   HrREEHiTR  Moo- 

KERJEE  .  .  .  .  8  W.  R.  308 


e. 


Person  having  in- 


ierest  in  estate — Person  disputing  right  of  testator  to 
deal  with  property  as  his  own — Probate  and  Adminis- 
tration Act  {V  of  ISSl),  s.  69.  A  person  not  claim- 
ing any  of  the  property  of  the  testator,  but  disput- 
ing the  right  of  the  testator  to  deal  with  certain 
property  as  his  ovm,  has  not  such  an  interest  in  the 
estate  of  the  testator  as  entitles  him  to  come  in  and 
oppose  the  grant  of  probate.  Kaniona  Soondary 
Dassee  v.  Hurro  Lall  Shaha,  I.  L.  R.  S  Calc.  570, 
dissented  from.  Behary  Lall  Sandyal  v.  Juggo 
Mohun  Gossain,  I.  L.  R.  4  Calc.  1  :  2  C.  L.  R. 
422,  and  Nanhu  Koer  v.  Somirun  Thakur,  S  C.  L- 
R.  287,  followed  in  principle.  Abhiram  Dass  v. 
GoPAL  Dass    .         .         .      I.  L,  R.  17  Calc.  48 


7. 


Interest     entitling 


person  to  apply  for  revocation — Hinduiaw — Inherit- 
ance— Succession  to  property  of  degraded  and  out- 
cast woman — Right  of  her  husband'' s  family  in  her 
property  acquired  while  degraded.  In  an  applica- 
tion for  revocation  of  probate  of  the  will  of  K, 
which  had  been  granted  to  D,  it  appeared  that  K 
■was  a  Hindu  widow,  who  many  years  ago  left  her 
husband's  family  dwelling  house  and  became  a 
woman  of  the  town  ;  that  she  had  lived  under  the 
protection  of  D  for  35  years  ;  that  when  she  came 
to  D,  she  had  no  property,  but  that  all  the  property 
she  left  had  been  acquired  by  her  while  in  a  degra- 
ded and  outcast  state.  Held,  that  the  applicant, 
as  her  husband's  sister's  son,  had  no  interest  in  her 
estate  entitling  him  to  maintain  the  application. 
The  general  rule,  that  the  tie  of  kindred  between  a 
woman's  natui-al  family  and  herself  ceases  when  she 
becomes  degraded  and  an  outcast,  applies  with 
even  greater  force  as  between  her  and  the  members 
of  her  husband 's  family.  Those  members  therefore 
have  no  right  of  inheritance  in  property  acquired 
by  a  woman  who  leaves  her  husband 's  family  and 
becomes  degraded.  In  the  good<  of  Kamixey- 
MONEY  Bewah       .         .     I.  Ii.  R.  21  Calc,  697 


8. 


Application      to 


revoke  probate — Jurisdiction  of  Civil  Court — Right 
of  suit  to  revoke  probate.  A  grant  of  probate  of  a 
will  is  not  in  the  nature  of  a  summary  proceeding 
to  be  contested  by  a  regular  suit  in  the  Civil  Court. 
The  grant  must  be  contested  by  a  suit  in  the  Court 
out  of  which  such  grant  issued,  and  it  must  be  con- 
tested before  the  Court  sitting  as  a  Court  of  Probate, 
and  not  in  the  exercise  of  its  ordinary  civil  jurisdic- 
tion. Persons  who  seek  to  contest  a  will  must  prove 


9.  OPPOSITION  TO,  AND  REVOCATION  OF, 

GRANT— con<rf. 
an  interest  to  entitle  them  to  a  locus  standi  in  Court» 
but  the  want  of  interest  is  an  objection  which  should 
be  taken  at  the  earliest , stage  of  the  proceedings. 
There  is  nothing  in  the  Indian  Succession  Act  to 
deprive  a  District  Court,  as  a  Court  of  Probate,  of 
jurisdiction  to  hear  and  determine  an  application  to 
revoke  grant  of  probate  of  a  will  on  the  ground  of 
the  execution  of  such  will  having  been  obtained  by 
force  and  coercion.  Semble  :  That  a  legatee  under 
a  will  has  ' '  an  interest  ' '  sufficient  to  maintain  a 
suit  for  the  revocation  of  probate.  Mayho  v. 
Williams  ,         .         ,  2  N.  "W.  268 


9. 


Probate  and  Ad- 


ministration  Act  (F  of  1881),  ss.  50,  69 —  Revoca- 
tion of  probate — Party  interested  in  applying  for 
such  revocation — "  Interest,''  whether  claim  for 
maintenance  is  such  an,  as  entitles  the  claimant  to 
apply  for  revocation.  Where  one  of  the  two  widows 
of  the  adoptive  father  of  the  testator,  who  was  en- 
titled to  maintenance  out  of  her  husband's  estate, 
applied  for  revocation  of  the  probate  of  the  will : 
— Held,  that  the  right  to  maintenance  cannot  be 
afiected  by  the  will  in  question,  whatever  the  pro- 
visions of  that  will  may  be.  The  Court  may  look 
at  the  will  to  see  if  it  affects  the  claim  to  main- 
tenance. The  applicant  for  revocation  of  probate 
has  no  such  interest  in  the  estate  as  would  entitle 
her  to  make  the  application  under  s.  50  of  the  Pro- 
bate and  Administration  Act.  Brinda  Chowdh- 
rain  v.  Radhica  Chowdhrain,  I.  L.  R.  11  Calc.  492, 
distinguished.  Abhiram  Das  v.  Gopal  Das,  I.  L.  R. 
17  Calc.  48,  and  Rahamtullah  Sahib  v.  Rama  Ram, 
I.  L.  R.  17  Mad.  373,  followed.  Garabini  Dassi 
V.  Pratap  Chandra  Shaha      .     4  C.  W.  TS.  602 

10. Succession   Act, 


s.  261 — Procedure.  As  to  procedure  in  opposing 
grants  of  probate,  see  s.  261  of  the  Succession  Act, 
and  Kalee  Tara  Dossia  v.  Nobin  Chunder  Kur 

21  W.  R.  84 


11. 


Right  to    oppose 


grant  of  probate.  A  person  who  is  not  the  next  of 
kin,  and  who  has  no  interest  in  the  estate  of  a  testa-, 
tor,  has  no  right  to  oppose  the  grant  of  the  probate 
or  dispute  the  validity  of  the  will.  In  the  matter  of 
Mee  Tsee  .         .  .  .       15  W.  R.  351 


12. 


Application    for 


revocation  of  probate — Jurisdiction — Interest  of 
applicant  in  the  estate — Reversioner — Special  cita- 
tion—Succession Act  {X  of  1865),  ss.  235,  244,  250. 
The  test  of  jurisdiction  made  use  of  in  applications 
for  grant  of  probate  may  be  also  applied  to  cases  in 
which  a  revocation  of  probate  is  demanded,  viz., 
whether  or  no  the  deceased,  at  the  time  of  his  death, 
had  his  fixed  place  of  abode,  or  had  some  property, 
moveable  or  immoveable,  .=ituate  within  the  jurisdic- 
tion of  the  particular  District  Judge  to  whom  the 
application  is  made.  A  presumptive  reversioner  to 
property  with  which  a  Avill  deals  has  a  sufficient  in- 
terest in  the  property  to  entitle  him  to  maintain  a 
suit  in  respect  of  such  property  ;  and  on  the  author- 
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PROBATE— con/d. 

9.  OPPOSITION    TO,  AND  REVOCATION  OF, 
GRA^T—contd. 

ity  of  Nobeen  Chundra  Sil  v.  Bhobo  Soonduri  Dabee, 
I.  L.  B.  6  Calc.  460,  he  is  entitled  to  maintain  a 
case  for  the  revocation  of  probate.  In  every  case  in 
which  probate  of  a  Hindu's  -will  is  applied  for,  a 
special  citation  should  be  served  upon  those  persons 
•whose  interests  are  directly  aflPected  by  the  will. 
In  the  mcMtr  of  the  petitions  of  HmBO  Lall 
Shaha.  Kamoxa  Sookduby  Dasseb  v.  Htitubo 
Lall  Shaha 

I.  Ij.  K.  8  Calc.  570  :  10  C.  L.  R.  409 


13. 


Creditors  of    al- 


leged heir — Hindu  testator — Stucession  Act,  a.  250 
— Caveat.  A  Hindu  testator  died,  leaving  B,  al- 
leged to  be  his  adopted  son,  and  C,  who  would  be  his 
heir  in  default  of  adoption.  On  application  made 
by  B  for  probate  of  the  will  after  the  usual  notices, 
the  creditors  of  C  came  in  and  opposed  the  grant  of 
probate.  Held,  under  the  Succession  Act,  as  made 
applicable  by  the  Hindu  Wills  Act,  that  the  credi- 
tors were  not  parties  having  any  interest  in  the 
estate  of  the  deceased,  and  therefore  were  not  en- 
titled to  oppose  the  grant  of  probate.  In  the  matter 
of  the  petition  of  Desputty  Sisgh.  Baijxath 
Sahai  v.  Desputty  Sixgh 

L  L.  K.  2  Calc.  208  :  25  W.  R.  489 

14. Proceedings     to 

revoke  probate — Purchaser  or  assignee  of  next-of- 
kin — Succession  Act,  ss.  18S,  242.  The  grant  of 
probate  is  the  decree  of  a  Court  which  no  other 
Court  can  set  aside,  except  for  fraud  or  want  of 
jurisdiction.  Where  it  has  been  alleged  that  pro- 
bate has  been  wrongly  granted,  the  proper  course  to 
be  pursued  is  to  apply  to  the  Court  which  granted 
the  probate  to  revoke  the  same.  Procedure  upon 
such  application  discussed.  Semble  :  A  person  in- 
terested by  assignment  in  the  estate  of  the  deceased 
may,  where  a  will  has  been  set  up  and  proved  at 
variance  to  his  interests,  apply  for  the  revocation 
of    probate  of  the  will  so  set  up.     KoMOLLOCHtrx 

DtJTT  v.   NlLRUTTrX  MrXDLE 

I.  li.  R.  4  Calc.  360 :  4  C.  li.  R.  175 


15. 


Person     having 


interest  in  estate — Mortgagees — Application  to 
revoke  or  withdraw  probate.  Mortgagees  of  the 
estate  of  a  deceased  person  have  an  interest  in  such 
estate  entitling  them  to  intervene  and  be  heard  in 
opposition  to  an  application  made  to  withdraw  pro- 
bate. Kashi  CHr>.DEA  Deb  r.  Gopi  Krishxa  Deb 
I.  L.  R  19  Calc.  48 


16. 


Caveat — Interet 


PROBATE— con<rf. 

9.  OPPOSITION  TO,  AND  REVOCATION  OF, 
GRANT— <:ow/<f. 

which  the  widow  also  alleged  formed  part  of  her 
husband's  estate.  On  caveat  entered  by  D  : — 
Held,  also,  that  he  had  such  an  interest  as  entitled 
him  to  oppose  the  grant.  Per  Field,  J. — ^Under 
s.  242  of  the  Succession  Act  any  person  who  can 
show  that  he  is  entitled  to  maintain  a  suit  in  respect 
of  property  over  which  probate  would  have  effect 
possesses  a  sufi&cient  interest  to  entitle  him  to  enter 
a  caveat  and  oppose  the  grant.  In  the  matter  of 
the  petition  of  BHOBOSOOXDrBi  Dabee.  No- 
beex  CnrxDER  Sil  i-.  BHOBOSooyDUKi  Dabee 

I.  L  R.  6  Calc.  460 


iff  attaching  creditor — Next-of-kin — Mortgagee — Sue- 
cession  Act  (X  of  1S65),  s.  234,  Hms.  (b),  s.  242— 
20  ^  21  Vict.,c.  77,  >\  67.  A,  a  judgment-creditor 
attached  certain  property  as  belonging  to  B,  his 
debtor.  B  was  the  next-of-kin  of  C,  deceased. 
The  \ridow  of  C  applied  for  probate  of  an  alleged 
will  of  her  husband.  On  caveat  entered  by  .4  . — 
Held,  that  he  had  such  an  interest  as  entitled  him  to 
oppose  the  grant.  D  held  a  mortgage  from  B,  exe- 
,  cuted  subsequently  to  C's  death,  of  other  property 


17. 


Person    claiming 


interest  in  the  estate  of  the  deceased — Interest  suffi- 
cient to  support  application  to  revoke  probate — Revo- 
cation of  probate — Probate  and  Administration  Act 
( V  of  ISSl),  s.  69.  Where  the  heir  ab  intestato  of  a 
deceased  person  has  entered  into  a  contract  to  sell 
the  property  of  the  deceased,  and  has  received  the 
greater  part  of  the  consideration-money,  the  pur- 
chaser from  such  heir  is  a  person  claiming  to  have 
an  interest  in  the  estate  of  the  deceased  within  the 
meaning  of  s.  69  of  the  Probate  and  Administration 
Act,  and  is  entitled,  upon  a  will  being  set  up  and 
proved  at  variance  with  his  interest,  to  apply  for 
revocation  of  the  probate  of  the  will  so  set  up. 
KomcHlochun  Dutt  v.  Xilrutlun  Mundle,  I.  L.  B.  4 
Calc.  360,  followed.  Muddcx  Mohcx  Sibcae  v. 
Kali  Chubs  Dey  .         .     I.  L.  R.  20  Calc.  37 


18. 


Application    for 


order  revoking  probate — Succession  Act  (X  oi.lS66), 
s.  243 — Loctis  standi  of  attaching  creditor  of  next-of- 
kin  to  apply  for  revocation.  A  will  on  the  evidence 
was  held  duly  proved.  An  application  for  revoca- 
tion of  probate  was  made  by  a  judgment-creditor 
who  had  attached  his  debtor's  right,  title,  and 
interest  in  family  estate,  whereof  a  one-fotirth 
share  would,  but  for  this  will,  which  made  othei 
dispositions,  have  been  inherited  by  such  debtor. 
Whether  such  an  attaching  creditor  can  oppose  the 
grant  of  probate  or  apply  to  have  it  revoked,  is  a 
matter  of  grave  doubt ;  at  least,  in  a  case  which  is 
not  fotmded  on  the  ground  that  the  probate  has 
been  obtained  in  fraud  of  creditors.  Baijnath  Sahai 
V.  Desputty  Singh,  I.  L.  B.  2  Calc.  20S,  referred  to  ; 
and  Komollochun  Dutt  v.  Nilruttun  Mundle,  I.  L.  B. 
4  Calc.  360,  distinguished.  Nilmoxt  Slsgh  Deo  v. 
Umaxath  Mookerjee.     Nilmot  Sixgh  i-.  Bhoy- 

HARTSl  DeBI 

L  li.  R.  10  Calc.  19  :  13  C.  L.  R.  314 
L,  R.  10  I.  A.  80 

Affirming  the  decision  of  the  High  Court,  which 
held  that  a  judgment-creditor,  who  has  attached 
property  of  his  debtor,  which  purports  to  have  been 
inherited  by  such  debtor  from  his  deceased  father, 
may,  where  the  will  of  such  deceased  is  set  up  and 
proved  at  variance  to  his  interests,  apply  for  a  revo- 
cation of  the  order  granting  probate  of  the  will  so 
set  up.  In  the  matter  of  the  petition  of  Nilmoset 
SHsG.      UmAXATH     MoOKHOPADHYA      !-.    NiLMONEY 

SniG      .        .        .        .      I.  li.  R.  6  Calc.  428 
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PROBATE— coK^rf. 

9.  OPPOSITION  TO,  AND  REVOCATION  OF' 

GRANT— co?i?(^. 

19. -_       Caveat— Mort- 

gagee — Attaching  creditor — Fraud.  A  mortgaged 
certain  property  to  B,  \^  ho  obtained  a  decree  on  his 
mortgage  on  the  20th  of  August,  1881.  In  execu- 
tion of  this  decree,  B,  on  the  5th  of  September  1881, 
attached  the  mortgaged  property  and  obtained  an 
order  for  sale.  On  the  14th  of  September  1881,  the 
vs'ife  of  the  mortgagor  applied  for  probate  of  the  will 
of  one  T  D,  the  mother  of  the  mortgagor,  who  had 
died  on  the  16th  of  May,  1881.  The  testatrix,  by 
her  will,  left  all  her  property  to  the  mortgagor's 
wife.  The  mortgaged  property  was  included  in  the 
property  dealt  with  by  the  will.  B,  the  mortgagee, 
entered  a  caveat  against  the  grant  of  probate,  alleg- 
ing that  the  will  was  a  forgery,  got  up  by  the  mort- 
gagor for  the  purpose  of  saving  the  mortgaged 
propertj'  from  being  sold  in  execution  of  a  decree 
against  himself.  HeJd,  that  B  was  entitled  to 
enter  a  caveat.  Sureomongala  Dassi  v.  Shashi- 
BHOosHtTN  Biswas.         .      I.  L.  R.  10  Calc.  413 


20. 


Interest    in  tes- 


tator''s  estate — Defendant  in  suit  for  probate  of  will  — 
Legatee — Creditor  of  testator — Proof  of  former  will. 
In  a  suit  brought  to  obtain  probate  of  a  will,  the 
defendant,  before  he  can  contest  the  will,  must 
show  that  he  has  some  interest  in  the  testator's 
estate.  The  fact  of  being  a  legatee  under  the  Avill, 
or  a  creditor  of  the  testator,  does  not  amount  to 
such  an  interest.  But  proof  of  a  former  will  of  the 
testator  in  which  the  defendant  is  interested  is  a 
sufficient  interest  to  contest  the  will  set  up. 
Rahamttjllah  Sahib  v.  Rama  Ratt 

I.  li.  R.  17  Mad.  373 


21. 


Will  by  a  Hindu 


widovj  in  respect  of  property  inherited  from  her 
deceased  husband — Invalid  will — Ground  for  refus- 
ing probate.  A  Court  is  not  justified  in  refusing  to 
grant  probate  of  a  will  because  the  testator  had  no 
power  to  dispose  of  some  or  even  all  of  the  pro- 
perty he  purported  to  deal  with.  Barot  Parsho- 
tam  Kaltj  v.  Bai  Muli  .  I.  L  R.  18  Bom.  749 


22. 


Issue    raised  as 


to  testator's  title  to  property  purporting  to  be  dealt 
toith  by  the  will — Practice.  It  is  not  the  duty  of  a 
Court  entertaining  an  application  for  grant  of  pro- 
bate to  consider  any  issue  as  to  the  title  of  the  testa- 
tor to  the  property  with  which  the  will  propounded 
purports  to  deal,  or  as  to  what  disposing  power  the 
testator  may  have  possessed  over  such  property. 
Behary  Lall  Sandyal  v.  Juggo  Mohun  Gossain,  I.  L. 
R.  4  Calc.  1  ;  Rormusji  Navroji  v.  Bai  Dhanbaiji.  I. 
L.  R.  12  Bom.  164  ;  Arunamoyi  Dasi  v.  Mohendra 
Nath  Wadadar,  I.  L.  R.  20  Calc.  SSS  ;  and  Barot 
Parsholam  Kalu  v.  Bai  Muli,  I.  L.  R.  IS  Bom. 
749,  referred  to.  Thorp  v.  Macdonald,  L.  R.  3  P. 
D.  76,  and  Annoda  Sundari  Dasi  v.  Jugutmani 
Dahi,  6  C.  L.  R.  176,  distinguished.  Biej  Nath  De 
V.  Chakdar  Mohux  Baxerji 

I.  li.  R.  19  All.  458 


PROBATE— co«<d. 

9.  OPPOSITION  TO,   AND  REVOCATION  OF 
GRANT— conicZ. 

23.   _ Probate,  nature 

and  effect  of— Act  V  of  1881,  ss.  16  and  50.     S,  & 
Parsi,  died,  leaving  a  will,  whereby  he  directed  that 
after  his  death  his  estate  should  be  managed  by  his 
widow  J  and  after  her  death  by  his  sister-is-law  H, 
and  after  H  's  death  by  the  appellant,  his  adopted' 
son  H  N.     On  J's  death,  the  testator's  brother  D 
applied  for  letters  of  administration,  and  issued  a 
citation  to  the  appellant  UN.     H  entered  a  caveat. 
No  further  proceedings  were  taken,  and  the  matter 
remained  pending.      On  H 's  death,  D  applied  for  a 
fresh  citation  to  the  appellant  H  N.  but  the  District 
Judge  held  it  to  be  unnecessary  and  declined  to 
issue  it.    Letters  of  administration  were  then  grant- 
ed to  D,     The  appellant  H  N  subsequently  applied 
for  probate  of  the  testator's    will.      The  respon- 
dents filed  caveats  alleging  that  the  will  was  void 
on  the  ground  of  certain  bequests  contained  in  it, 
and  on  this  ground  the  District  Judge  refused  pro- 
bate of  the  will.     Held,  that  the  District  Judge  was 
wrong  in  refusing  probate  of  the  will  on  the  ground 
that  the  bequests  contained  in  it  were  illegal   and 
void.  Probate  is  only  conclusive  as  to  the  appoint- 
ment of  executors  and  the  validity  and  contents  of 
the  will ;  and  in  an  application  for  probate  it  is  not 
the  province  of  the  Court  to  go  into  the  question  of 
title  with  reference  to  the  property  of  which  the  will 
purports  to  dispose,  or  the  validity  of  such  disposi- 
tion.    HoRMusji  Navroji  v.  Bai  Dhakbaiji 

I.  L.  R.  12  Bom.  164 


24. 


Probate  and  Ad- 


ministration Act  (V  of  ISSl),  .«,s.  55,  83 — Applica- 
tion for  revocation  of  probate,  whether  a  civil  suit  or 
a  miscellaneous  proceeding.  S.  3  of  the  Probate  and 
Administration  Act  does  not  apply  to  an  applica» 
tion  for  revocation  of  probate  ;  the  section  appli- 
cable is  s.  55  ;  a  proceeding  instituted  for  revoca- 
tion of  probate  cannot  be  regarded  (for  the  purposes 
of  costs  and  jjleader's  fees)  as  a  regular  civil  suit, 
but  is  a  miscellaneous  proceeding,  and  pleader's 
fees  should  be  fixed  on  that  footing.  Pratap 
Chandra  Shaha  v.  Kali  Bhanjan  Shaha 

4  C.  W.  M".  600 
Garabini  Dassi  v.  Pratap  Chandra   Shaha 

4  C.  W.  IS".  602 

25. Opposition       to 

grant — Caveat — Judgment-creditor — Fraudulent  cre- 
ditor— Probate  and  Administration  Act  ( V  of  1861), 
s.  69.  The  words  "  interest  in  the  estate  of  the 
deceased,"  ins.  69  of  the  Probate  and  Administra- 
tion Act,  mean  ' '  interest  in  the  estate  left  by  the 
deceased."  A  judgment-creditor  who,  but  for  the 
will,  would  in  execution  of  his  decree  have  a  right 
to  seize  the  property  or  that  share  of  it  which 
should  descend  to  his  debtor,  and  who  alleges 
that  the  will  has  been  set  up  for  the  purpose  of 
defrauding  the  creditors,  is  a  person  claiming  an 
interest  in  the  estate  of  the  deceased,  and  such 
has  a  loctt-s  standi  in  opposing  the  grant  of  probate 
of  the  will.  Umanath  Mookhopadhya  v.  Nilmoney 
Sing,  I.  L.  R.  6  Calc.  429,  and  Nibnoni  Singh  Deo 
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V.   TJmanath  Mookerjee.  I.  L.  R.  10  Cede.  19,  referred 

to.  KiSHEK  Dai  v.  Satyexdra  Nath  Dtttt  (1901) 

I.  L.  R.  28  Cale.  441 


26. 


Eevocation  of  grant — Sue 


cession  Act  (X  of  1S65),  s.  23 i — Practice — Review  in 
testamentary  matters.  S.  234  of  the  Succession 
Act(X  of  1865)  applies  to  Hindus,  and  an  application 
to  revoke  probate  of  the  will  of  a  Hindu  may  be 
made  under  that  section.  When  once  probate  in 
solemn  form  has  been  granted,  no  one  who  has  been 
cited  or  has  taken  part  in  the  proceedings,  or  who 
was  cognizant  of  them,  can  afterwards  seek  to  have 
it  cancelled.  Quaere:  WTiether  a  review  may  not 
be  granted.  The  practice  in  India  in  testamentary 
matter  previously  to  Act  V  of  1881  was  the  same  as 
that  of  the  Ecclesiastical  Court  in  England,  except 
so  far  as  that  practice  might  be  inconsistent  with 
the  Civil  Procedure  Code.  In  the  matter  of  Pitam- 
berGirdhar    .         .         .  1.  L.  E.  5  Bom.  638 


27. 


Removal  of  m,o-    \ 


hunt  clmming  under  a  will — Succession  Act,  s.  234, 
By  his  will  the  mohunt  of  an  akra,  or  religious  en- 
do^vment,  appointed  ^  to  be  the  malik  of  the  pro- 
perties comprised  in  the  endowment,  and  to  receive 
the  dues  and  pay  the  debts,  and  to  do  everything 
necessary  connected  therewith,  and  provided  that, 
if  any  act  was  done  prejudicial  to  any  of  those  pur- 
poses, or  to  any  property  set  apart  therefor,  or  con- 
trary to  the  Hindu  practice  and  religion  or  usages, 
the  property  should  vest  in  such  disciple  of  his  who 
should  be  competent  and  virtuous.  A  obtained  pro- 
bate of  the  will,  and  entered  upon  the  properties 
mentioned  therein.  Held,  that  the  Court  had  no 
power,  under  s.  234  of  the  Succession  Act,  to  revoke 
the  probate  upon  the  ground  that  A  had  since  he 
took  charge  of  the  office,  taken  to  an  immoral  course 
of  conduct,  and  in  consequence  had  been  excluded 
from  the  community  of  mohunts.  The  proper 
course  to  take  for  depriving  such  a  person  of  his 
office  would  be  to  bring  a  suit  under  the  Religious 
Endowment  Act,  or  any  other  suit,  for  a  declaration 
that  he  had  disqualified  himself,  and  if  in  that  suit 
a  decree  was  obtained  and  duly  certified  to  the 
Court  which  granted  probate,  that  Court  would,  no 
doubt,  direct  the  revocation  of  the  probate.  In  the 
■matter  of  the  petition  of  Mohitn  Dass.  Mohtix 
Dass  v.   LrTCHMUN  Dass. 

I.  Ij.  E.  6  Calc.  11 :  6  C.  L.  E.  265 


28. 
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on  the  petitioner,  and  dismissed  her  petition.  Held, 
that  the  District  Judge  ought  to  have  given  the  peti- 
tioner an  opportunity  of  proving  that  she  had  no 
knowledge  of  the  previous  proceedings.  If  satis- 
fied that  she  had  no  such  knowledge,  then  he  should 
have  ordered  a  new  trial  as  to  the  factum  of  the  will, 
when  the  person  propounding  it  would  have  to 
prove  it  in  the  ordinarj^  way.  In  the  matter  of 
the  pftition  of  DrsTABrxi  Debt.  Dixtarixi  Debi 
V.  DoiBo  Chtjxder  Roy 

I.  L.  E.  8  Calc.  880 :  U  C.  L.  E.  190 


29. 


Succession    Act 

ust  cause — Revocation     of 


{X  of  1S65),  s.  23 
probate — Citation  upon  the  heirs  of  the  deceased 
without  citing  minor.  If  a  ^ill,  which  affects  the 
interest  of  an  infant,  be  admitted  to  probate  without 
the  infant  being  cited,  when  he  attains  his  majority 
he  is  entitled  to  require  the  executor  to  prove  the 
will  in  his  presence  ;  and  the  absence  of  citation 
upon  the  infant  would  be  just  cause  within  the 
meaning  of  s.  234  of  the  Succession  Act  for  revok- 
ing the  probate,  as  the  grant  was  made  without 
citing  parties  ^^ho  ought  to  have  been  cited. 
Rebells  v.  Rebells     .         .      2  C.  W.  N.  100 

See  In  the    goods   of    Gttsga  Bissen    Mcxdra 

2  C.  W.  N.  607 


30. 


"  Just  cause  " 


for  revocation — Probate  and  Administration  Act 
( V  of  ISSl),  s.  -50.  The  mere  absence  of  a  special 
citation  in  proceedings  in  which  probate  of  a  will  is 
granted  is  not,  where  the  person  to  whom  a  citation 
has  not  been  issued  is  otherwise  aware  of  the  pro- 
ceedings, a  ' '  just  cause  ' '  for  revocation  of  probate 
as  making  the  proceedings  substantially  defective 
within  the  meaning  ofs.  50  of  the  Probate  Act,  even 
where  such  person  is  a  minor.  Nistariny  Daby'a 
V.  Bbahmomoyi  Dabya    .      I.  Ij.  E.  18  Cale.  45 


31. 


Ground    for   re- 


cession Act  (X  of  1S65),  s.  234 — Onus  probandi.  I 
Upon  a  petition  under  s.  234  of  the  Succession  Act,  ] 
praying  that  the  probate  of  a  ^\-ill  alleged  to  have 
been  made  by  the  petitioner's  husband  should  be 
revoked  upon  the  grounds  that  no  citation  was  duly 
published  ;  that  the  petitioner  was  a  minor,  living 
under  the  care  of  the  person  to  whom  probate  had 
been  granted,  and  had  no  opportunity  of  under- 
standing his  mala  fides  and  improper  acts,  and  that 
the  will  was  a  forgery,  the  District  Judge  held  that 
the  buiden  of  proof  in  respect  of  the  whole  case  was 

VOL.  IV. 


vocation  of  probate — Probate  and  Administration 
Act(V  of  1S81),  s.  50,  expl.  (4)— Just  cause—"  Mis- 
managenient  by  executor.'' '  Mismanagement  by 
the  executor  of  an  estate  is  not,  under  s.  50,  expl.  4, 
of  the  Probate  and  Administration  Act,  a  just  cause 
for  revoking  the  probate.  Held,  therefore,  that  the 
order  of  revocation  made  by  the  District  Judge  for 
that  cause  was  made  without  jurisdiction,  and  must 
be  set  aside.  The  words  ' '  just  cause, ' '  as  explain- 
ed in  s.  50  of  the  Probate  and  Administration  Act, 
are  not  illustrative  merely,  but  exhaustive.  An- 
XODA  Prosad  Chattekjee  v.  Kallikrishna 
Chatterjee  .         .        I,  L.  E.  24  Calc.  95 


32. 


Right  to  have  pro- 


ceedings  re-opened  and  grant  revoked — Person  cog- 
nizant  of  proceedings  and  not  objecting — Caveator. 
A  party  cognizant  of  proceedings  in  an  action  for 
probate  or  letters  of  administration  and  not  ob- 
jectin*'  to  the  grant  is  not,  as  a  rule,  entitled  to  have 
the  mlitter  re-opened  and  the  grant  revoked.  In 
this  case  he  was  allowed  to  re-open  the  case  under 
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certain  circumstances  and  upon  certain  conditions. 
In  the  goods  of  Bhcggobutty  Dasi 

I.  L.  R.  27  Calc.  927 
4  C.  W.  K".  757 

33.  Succession  Act, 

s.  1S7 — Powp.r  of  executors  or  administrators.  Sem- 
hle  :  S.  187  of  the  Succession  Act  not  being  made 
applicable  to  wills  of  Hindus  made  before  1st  Sep- 
tember, 1870.  that  is,  to  wills  of  Hindus  to  which 
the  Hindu  Wills  Act  did  not  apply  it  is  not  obli- 
gatory on  executors  or  legatees  under  them  to 
take  out  probate  or  lettei's  of  administration  in 
order  to  establish  their  rights  in  a  Court  of  justice . 
Krishxa  Kinkue  Roy  v.  Rai  Mohun  Roy 

I.  L.  R.  14  Calc.  37 


34. 


Executor,  jiower 


of.  before  Hindu  Wills  Act — Evidence  Act  (I  of  1S72), 
s.  41— Probate  Act  (V  of  ISSl),  ss.  2,  149.  S.  41  of 
the  Evidence  Act  is  applicaMe  to  probates  granted 
prior  to  the  passing  of  the  Hindu  Wills  Act.  Geish 
Chunder  Roy  v.  Broughton 

I.  L.  R.  14  Calc.  861 


35. 


Succession    Act 


(X  of  1S65),  s.  1S7— Hindu  Wills  Act  {XXI  of  1870), 
s.  2 — Probate  and  Administration  Act  (V  of  ISSl), 
Chs.  II  to  XII — Probate  or  administration  to  wills 
of  Hinrhis  executed  before  1st  September  IS 70.  S. 
187  of  the  Succession  Act,  which,  by  s.  2  of  the 
Hindu  Wills  Act,  was  made  applicable  to  wills 
executed  subsequent  to  the  1st  September  1870, 
has  not  been  incorporated  in  Act  V  of  1881  ;  and 
although  it  is  competent  to  a  Court  to  grant  pro- 
bate or  letters  of  administration  in  resjiect  of  wills 
antecedent  to  the  1st  September  1870,  still  it  is  not 
obligatory  upon  executors  or  persons  claiming  pro- 
bate or  administration  to  obtain  such  probate  or 
letters  of  administration  before  they  can  establish 
their  right  in  respect  to  any  property  subject  to 
such  wills.  Krishna  Kixkur  Roy  v.  Paxchuram 
MuNDUL      .         .         .       I.  L.  R.  17.Calc.  272 

36.  Revocation  of  grant — Pro- 
hate  and  Administration  Act  (F  of  ISSl),  ss.  ■'iO 
and  87 — Revocation  of  probate — Procedure — Practice 
— Motion  on  notice — Ride  nisi — Jurisdiction — 
"  Hicjli  Court,''''  meaninr]  of,  in  s.  87.  To  revoke 
a  grant  of  probate  on  the  ground  of  forgery,  the 
proper  course  is  to  make  an  application  under  s. 
50  of  the  Probate  and  Administration  Act,  and 
not  to  bring  a  suit.  Komol  Lochun  Dutt  v.  Nilruttun 
Mundle,  I.  L.  R.  4  Calc.  360,  followed.  The  ex- 
pression "  High  Court,"  in  s.  87  of  the  Probate 
and  Administration  Act,  is  not  merely  confined 
to  the  Appellate  Jurisdiction  of  that  Court,  but 
includes  its  Original  Jurisdiction  ;  and,  under  that 
section,  the  High  Court  exercising  its  Original 
Jurisdiction  has  concurrent  jurisdiction  with  the 
District  Judge  for  the  purpose  of  exercising  all 
powers  provided  by  the  Act.  Proceedings  of  this 
description  should  be  initiated  by  motion  on  notice, 
and  not  by  rule.     The  procedure  by  rule  nisi  should 
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be  confined  to  applications  M'hich  are   urgent,  and 
where  relief    in     the    shape    of    an    injunction   is 
required.      In    the    goods    of  Mohendra   Narain 
Roy  (1900)     .         .         .         .     5  C.  W.  N.  377 

37.  _ Probate  and  Ad- 

ministration  Act  ( V  of  1881),  ss.  50  and  83— Revo- 
cation of  probate — Procedure — Practice — Motion  on 
notice — Suil  to  set  aside  probate — Rule  nisi — Will, 
invalidity  of — Grant  of  probate,  irrenularity  in — 
Civil  Procedure  Cod".  {Act  XIV  of  1882),  Sch.  IV, 
Form  115.  When  it  is  sought  to  revoke  a  grant  of 
probate  on  the  ground  of  the  invalidity  of  the  will, 
the  proceedings  should  be  initiated  by  a  regular 
suit,  using  the  form  of  plaint  given  in  the  Civil 
Procedure  Code,  Sch.  IV,  No.  115,  and  not  by 
motion  on  notice.  Komol  Lochun  Dutt  v.  Nilruttun 
Mundle,  I.  L.  R.  4  Calc.  360,  distinguished.  When 
it  is  sought  to  revoke  the  grant  of  probate  of  a 
valid  will,  on  the  ground  of  some  irregularity  in 
making  the  grant,  the  proceedings  should  be  by- 
motion  on  notice.  Proceedings  of  this  description 
should  not  be  initiated  by  a  rule  nisi.  In  the  goods 
of  Mohendra  Narain  Roy,  5  C.  W.  N.  377,  referred 
to.  In  the  goods  of  Harendra  Krishna  Mtjkerjee 
(1900) 5C.  W.N.  383 


38. 


Effect  of  probate 


— Revocation  of  probate — Grounds  of  refusal  or  re- 
vocation  of  probate — Filing  of  inventory  and  account 
— Probate  and  Administration  Act  {V  of  1881), 
ss.  50land  98.  On  the  7th  August,  1897,  one  Baba 
Maharaj  died  at  Poona,  leaving  his  widow  preg- 
nant, ^i  By  his  will  he  appointed  Bal  Gangadhar 
Tilak  (the_]appellant)  and  throe  others  to  be  his 
executors.  The  will,  after  reciting  the  fact  of  his 
wife's  pregnancy,  provided  that  if  no  son  was  born 
or  if  one  was  born  and  should  die  prematurely,  his 
M'ife  should,  with  the  advice  of  the  executors, 
continue  to  manai,e  the  property  on  behalf  of  that 
son  until  he  attained  his  majority.  A  posthumous 
son  was  born  on  18th  January,  1898.  The  executors 
obtained  probate  of  the  will  on  lOth  February,  1898, 
and  assumed  the  management  of  the  estate.  The 
son  died  on  9th  March,  1898.  Three  years  subse- 
quently, viz.,  on  29th  July,  1901,  the  widow 
applied  to  the  District  Court  for  revocation  of  the 
probate  granted  to  the  executors,  on  the  grounds 
(i)  that  the  will  had  become  inoperative  by  the 
birth  of  her  son,  who  had  succeeded  to  the  pro- 
perty, which  on  his  death  had  devolved  on  her  as 
his  heir,  and  (ii)  that  the  executors  had  wilfully 
and  without  reasonable  cause  omitted  to  file  an 
inventory  and  account  as  required  by  s.  98  of  the 
Probate  Act  (V  of  1881).  The  District  Judge 
granted  the  application,  and  revoked  the  probate. 
Oh  appeal  to  the  High  Court :  Held,  that  an  order 
of  revocation  could  not  be  made.  The  circum- 
stances which  had  supervened  with  regard  to  the 
devolution  of  the  property  would  not  have  justified 
the  refusal  of  probate  if  they  had  existed  at  the 
time  at  which  it  was  granted,  and  they  were 
therefore  no  grounds  for  its  revocation.    Held,  also. 
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that  the  mere  omission  by  the  executors  to  file  the 
inventory  and  account  required  by  s.  98  of  the 
Probate 'Act  (V  of  ISSl)  -.vas  not  a  ground  for 
revocation.  There  was  no  circumstance  in  the 
case  from  which  wilful  omission  on  the  part  of  the 
executors  could  be  infeiTed.  The  grant  of  probate 
is  decisive  only  of  the  genuineness  of  the  will 
propounded,  and  of  the  right  of  the  executors 
thereby  appointed  to  represent  the  estate  of  the 
testator.  It  in  no  respect  decides  any  question  as 
to  the  disposing  power  of  the  testator  or  as  to  the 
existence  of  any  disposable  property.  The  words 
"  become  useless  and  inoperative,"  in  s.  50,  cl.  41, 
of  the  Probate  Act  (V  of  1881),  imply  the  discovery 
of  something  which,  if  known  at  the  date  of  the 
grant,  would  have  been  a  ground  for  refusing  it, 
e.g.,  the  discovery  of  a  later  will  or  codicil,  or  subse- 
quent discovery  that  the  will  was  forged,  or  that  the 
alleged  testator  is  still  living.  Bal  Gaxgadhak 
Tit-AK  I'.  Sakwaebai  (1902) 

I.  li.  R  26  Bom.  792 


39. 


Letters    of    ad- 


ministration— Revocation  of  grant  of  probate  or  letters 
of  administration — Just  cause — Grant  obtained 
fraudidenthf — Probate  and  Administration  Act  {V  of 
18S1),  s.  50 — Res  judicata — Parties — Same  parties 
or  their  representatives — Decree  against  Hindu  widow 
— Reversioners — Fraud.  After  the  grant  of  probata 
or  letters  of  administration  with  the  will  attached 
has  been  made  the  only  procedure  provided  bj-  the 
law  for  the  revocation  of  such  a  grant  is  that  laid 
down  in  s.  50  of  the  Probate  and  Administration 
Act.  ^Vhere  the  petitioner  applied  for  the  revoca- 
tion of  a  grant  of  letters  of  administration  with  the 
will  annexed  on  the  ground  of  fraud,  the  fraud  ori- 
ginally alleged  being  collusion  between  the  parties  to 
the  proceedings,  in  which  the  grant  was  made. 
Held,  that,  having  failed  to  make  out  the  case  of 
fraud,  she  was  not  entitled  to  go  into  the  question 
whether  the  will  was  a  forgery,  and  that  her  appli- 
cation for  revocation  was  rightly  dLsmissecL  A  de- 
cision dismissing  an  application  made  by  the  widow 
and  heiress  of  the  deceased  testator  for  revocation 
of  letters  of  administration  with  the  will  annexed, 
which  had  been  granted  to  his  mother,  is  binding  on 
the  daughter,  who  would  if  the  will  were  set  aside, 
be  the  next  heir,  unless,  the  latter  can  make  out 
that  there  was  collusion  between  the  mother  and 
the  widow  of  the  testator.  Dcrgagati  Debi  v. 
Sattrabini  Debi  (1906)  I.  L.  R.  33  Calc.  1001 
s.e.  10  C.  W.  N.  955 

10.  EFFECT  OF  PROBATE, 

I    1. Appointment  of  executors — 

Validity  and  contents  of  will.  Probate  is  only 
conclusive  as  to  the  appointment  of  executors  and 
the  validity  and  contents  of  the  -n-ill.  HoKMrsji 
Navkoji  v.  Bai  Dhaxbaiji  I.  L.  R.  12  Bom.  164 


2. 


Executor,   position  of— IFi/Z 


»/  Hindu — Evidence  of  title.     Grant  of  probate  of 


PROBATE— con/<f. 

10.  EFFECT  OF  PROBATE— con/d. 

the  will  of  a  Hindu  confers  no  title  upon  the  execu- 
tor, but  he  derives  his  title  from  the  will  itself.  Pro- 
bate is  evidence  of  his  title  only  so  far  a.s  a  decree  of 
the  Court  granting  it  would  be, — namely,  between 
the  parties  and  those  privy  to  the  suit  in  which  the 
decree  is  made.     Sharo  Bibi  v.  Balded  Das 

1  B.  L.  R.  O.  C.  24 

3.    — Liability  of    per- 

san  acti'ng  as  executor  of  forged  will.  Govern- 
ment promissory  notes  belonging  to  the  estate  of  a 
deceased  Hindu  were  endorsed  over,  without  consi- 
deration, by  A  (who  had  taken  out  probate  of  a 
forged  will,  and  was  acting  under  the  same  as  exe- 
cutor) to  B,  who  received  the  same  bond  fide,  but 
without  due  inquiry  ;  and  on  obtaining  a  renewal 
of  the  same,  endorsed  the  renewed  paper  back  to  A 
for  the  puriwse  of  enabling  him  to  raise  money 
thereon,  believing  that  A  had  a  right  to  do  so. 
Held,  that  A  was  liable  to  account  to  the  represen- 
tatives of  the  deceased  for  the  value  of  the  said 
promissory  notes  as  assets  of  the  deceased  come  into 
his  hands.  The  property  in  the  moveable  estata 
of  a  Hindu  does  not  pass  to  his  executor  as  such. 
Jaykali  Debi  v.  Shibnath  Chatter.jee 

2  B.  L.  R.  O.  C.  1 

4.  Evidence  of  vrm.— Will— Evid- 
ence—Hindu  Wills  Act  (XXI  of  1870)— Succes- 
sion Act  {X  of  lS6d),  ss.  ISO,  242.  The  effect  of 
the  Hindu  Wills  Act,  which  makes  (among  others) 
ss.  180  and  242  of  the  Succession  Act  applicable  to 
Hindus,  is  to  make  the  probate  of  the  will  evidence 
of  the  will  against  all  persons  interested  under  the 
will.  Bkajaxath  Dey  Sikkar  r.  A>.-axdamayi 
Dasi          .         .         .  8  B.  L.  R.  208 

5.  Probate   as    giving  person 

right  to  sue  under  will — Succession  Act.  s.  1S7 
— Suit  for  laipl  claimed  under  will.  Where  the  first 
Court  decreed  a  suit  for  possesssion  of  land  claimed 
under  a  will,  the  lov>-er  Appellate  Court  was  held 
to  have  done  right  in  reversing  the  decision  on  the 
ground  that  the  plaintiff  had  not  taken  out  probate 
under  Act  X  of  1865,  s.  187.  The  »'  probate  "  in- 
tended by  s  187  is  a  copy  of  the  will,  certified 
and  sealed  by  a  Court  of  competent  jurisdiction, 
and  it  may  be  taken  out  by  a  legatee.  Mrx  MoHrx 
Ghossal  V'.  Pcresbcs-ath'  Rot'  .     22  W.  R.  174 

6. Probate   as  giving  right  to 

sue  under  will — Probate  Act  {V  of  ISSl),  ss.  92, 
154 — Probate  when  necessary  in  cases  of  Hindu  and 
Mahomedanwill — Executor — Act  XXVII  of  1S60 — 
Right  of  one  out  of  three  executors  to  carry  on  a  suit — 
Succession  Act  [X  of  1S65),  s.  1ST — Hindu  Wills 
Act  {XXI  of  1S70).  Previously  to  the  passing  of 
the  Probate  Act  (V  of  1881),  executors  appointed 
by  such  wills  as  fell  within  the  Hindu  Wills  Act 
(XXI  of  1870)  acc[uired  the  same  estate  and  interest 
in  the  property  of  their  deceased  testator,  with  the 
same  restrictions  in  representing  the  estate  in  a 
Court  of  justice,  as  obtained  under  English  law. 
All  the  sections  of  the  Succession  Act  (X  of  1865) 
relating  to  grants  of  probate  and  letters  of  adminis- 
tration  which   were  formerly  incorporated  in   the 
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Hindu  Wills  Act  (XXI  of  1S70)  are  now  (with  the 
exception  of  s.  187)  removed  from    that  Act   by  s. 
154  of  Act  V  of  1881,  but  are,  with  the  exception  of 
s.  187,  re-enacted  verbatim  in  Act  V  of  1881.    S.  187, 
however,   still  remains  incorporated   by  reference 
with  the  Hindu  ^^■ills  Act  (see  s.  154  of    Act  V  of 
1881).     The  result  is  that  probate  is  necessary  m 
case  of  such  Hindu  wills  as  fall  withm  the  Hindu 
Wilis  Act.     But  the  omission  from  Act   V  of  1881 
(which  applies  to  all  Mahomedans  and  Hindus)  of 
any   section   corresponding  to  s.  187  of  the  Indian 
Succession  Act,  and  the  retention  of  that  section  in 
the  Hindu  Wills  Act,  shows  that  it  was  the  intention 
of  the  Legislature  that,  except  in  cases  falling  under 
the  Hindu  Wills  Act,  an  executor  of  any  Hindu  or 
Mahomedan  will  may  establish  his  right  in  a  Court 
of  justice  without  taking  out  probate.     In  cases, 
however,     falling   within   the   provisions     of   Act 
XXVII    of    1860,    debtors,   have    still    the  right 
(under  s.  2  of  that  Act)  of  insistina  upon  a  plaintiff 
executor  taking  out   probate.     Where   A,   one   of 
three  executors  of  a  Mahomedan  w;ll,  none  of  whom 
had  taken  out  probate,  desired  to  carry  on  a  suit 
oriainally  instituted  by  their  testator  to  recover 
a  share  of  an  estate,  all  the  other  parties  to  the  suit 
beinc'  desirous  that  the  suit  should  be  dismissed  :— 
Hd(f,  that  A,  under  s.  92  of  the  Probate  Act  (V  of 
1881),  being  onlv  one  of  three  executors,  could  not 
carry  on  ihe  suit  without  first  taking  out  probate  of 
the  testator's  will.     Held,  further,  that  A,  being  an 
executor,  had  a  right  to  carry  on  the  suit  and  getjn 
the  assets  of  his  testator  in  order  to  meet  possible 
claims  on  the  estate.     The  other  parties  to  the  suit 
who  were  beneficial'y  interested  in  the  estate,  and, 
who  desired  that  the  suit  should  terminate,  had  the 
remedy  in  their  hands  by  putting  the  executor  in 
funds  to  discharge  the  debts.     Moosa  v.  Ess  a 

I.  L.  B.  8  Bom.  241 

ITeeessity    of    probate— Pro- 


hate  and  Administralion  Act,  ISSl—Mahovifdan 
Kill  An  executor  of  the  will  of  a  deceased  Maho- 
medan. since  the  1st  April  1881,  the  date  of  the 
coming  into  fo?ce  of  the  Probate  and  Administra- 
tion Act  (V  of  1881).  cannot  claim  to  represent  the 
estate  of  his  testator  until  he  has  taken  out  probate-. 
Fatma  v.  Essa         .         .     I.  L.  E.  7  Bom.  266 


^  Guardian         ap- 

p^nted  under  a  tvill— Whether  probate  is  a  condi- 


8. 


Hon  precedent  to  certificate  of  guardianship  -under 
Guardians  and  Wards  Act  (  VIll  of  1S90).  It  .is 
not  incumbent  on  a  person  who  has  been  appointed 
ouardian  of  a  minor  under  a  will  to  take  out  probate 
as  a  condition  precedent  to  his  obtaining  a  certifi- 
cate of  guardianship  under  Act  VIII  of  1890. 
Pathak  Alikhan  Badltjkhax  v.  Bai  P.\nibai 

I.  L.  E.  19  Bom.  832 

Q  -.   -    Will     made      hy 

Hindu'— Suit  hy  legatee  for  legacy—Hindu  Wills 
Act  lS7f).  Save  where  the  Hindu  Wills  Act,  18/0, 
is  in  force,  it  is  not  obligatory  on  a  person  claiming 
under  the  will  of  a  Hindu  to  obtain  probate  of  the 
will  before  instituting  his  claim.     Krishna  Ktnkur 


PROBATE— coniti. 
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Boy  V.  Panchuram  Mundul,  I.  L.  R.  17  Calc.  272^ 
and  Thakurain  v.  Bam  Charan,  All.  Weekly  Notes' 
{1S95)  87,  followed.     Kaxhaiya  Lal  v.  Muxni 

I.  li.  R.  18  All.  260 

10.  Effect  of  probate   of  Parsi 

will  before  Succession  Act — Probate   in   1866 
— Act  XXYII  of  IS  0 — Construction   of  will — Exe- 
cutrix also  trustee — Suit  against   executrix — Bepre- 
seniaiion  of  the  estate — Civil  Procedure  Code,  s.  437. 
The  Mill  of  a  Parsi  testator  in  Bombay  affecting 
lands  in  the  mofussil,  made  before  the  1st  January 
1866,  when  the  Indian  Succession  Act  (X  of  1865) 
came   into   force,   and   proved  subsequently, — viz., 
on   the   25th  day    of  January   1866, — but   before 
Act  XXIV  of  1867  came  into  operation,  is  governed 
by  Act  XXVII  of  1860.     Held,  that  such  probate 
has  the  same   effect  as  probate  in  respect  of  the  pro- 
perty of  British  subjects,  but  for  the  purpose  only  of 
collecting  debts.     It  did  not  confer  a  title  on  the 
executrix  to  represent  the  testator's  estate  except 
for   the   above-mentioned   limited   purpose,   or   to 
exercise  the  usual  powers  of  an  executrix  where  the 
testator's  intention,  to  be  gathered  from  the  whole 
of  the  will,  to  vest  his  property  with  the  entire 
management  of,  and    control  over,  it  in  a  series  of 
persons  in  succession  as  trustees,  the  first  of  whom 
was  the  executrix.     Held,  also,  that,  having  regard 
to  s.  437  of  the  Code  of  Civil  Procedure,  the  persona- 
acting  as  such  trustees  in  succession  under  the  said 
will  adequately  represented  all  person  beneficially 
interested  in  the  estate  in  all  suits   relating  to  it. 
Ardesir  Jehaxgir  Framji  v.  Hirabat 

I.  Ii.  R.  8  Bom.  474 

11_  Hindu   "will  made    outside 

Bombay  relating  to  property  situate  partly 
within  and  partly  outside  Bombay — Will — 
Hindu  Wills  Act  (XXI  of  1870)— Succession  Act 
(X  of  186-5),  s.  179 — Probate  and  Administration 
Act  (V  of  1881),  s.  4 — Probate  of  such  will,  effect 
of — Representation  of  the  estate— Parlies  to  suit. 
One  L  died  at  Surat  in  1878  possessed  of  ancestral 
property  situate  partly  in  Bombay  and  partly  in 
Surat  district.  He  lett  a  widow  B,  and  a  minor  son 
31.  At  his  death  he  made  a  will  bequeathing  his^ 
property  to  his  son,  and  appointing  certain  execu- 
tors to  manage  the  property  during  the  son's  minor- 
ity. The  son  died  in  1877,  leaving  a  minor  widow,. 
31  G.  In  1879  one  of  the  executors  obtained  pro- 
bate of  i's  will  from  the  High  Court.  In  1884  a 
suit  was  filed  on  behalf  of  the  minor  31  G,  against 
her  mother-in-law  B  to  recover  possession  of  the 
property  covered  by  the  will  of  L.  One  of  the  de- 
fences to  this  suit  was  that  the  property  in  dispute' 
had  vested  in  the  executor,  who  had  obtained 
probate  of  the  will,  and  that,  as  the  defendant  held 
the  estate  under  th(>  executor,  the  suit  was  not 
maintainable  without  impleading  the  executor. 
Held,  that  the  executor  was  not  a  necessary  party' 
to  the  suit.  S.  179  of  the  Indian  Succession  Act  (X 
of  1865)  as  incorporated  into  the  Hindu  Wills  Act 
(XXI  of  1870)  did  not  apply  so  far  as  it  related 
to   property   outside   Bombay.      The   property  ifl" 
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dispute  was  situate  in  the  Siirat  district.  It  was 
joint  ancestral  property.  On  the  father's  death, 
it  vested  in  the  son  by  survivorship,  and  on  the 
son's  death  it  vested  in  the  son's  widow,  the 
plaintiff,  in  the  present  suit.  Under  the  provi- 
sions, therefore,  of  the  Probate  and  Administration 
Act  (V  of  1881),  s.  4  (if  that  Act  can  be  held  to 
operate  at  al!  in  the  mofussil  before  a  notification  is 
issued  under  s.  2),  the  estate  could  not  vest  in  the 
executor,  as  it  had  passed  by  survivorship  to  an- 
other person  long  before  the  Act  came  into  oper- 
ation.    Bai  Harkor  v.  Maxeklal  Rasik  Das 

L  li.  R.  12  Bom.  621 

12.  Mahomedan  -will — Effect  of 

probate — Will — Will  of  Mahomedan  lady — Probate 
■and  Administration  Act  {V  of  1881) — Executor  of 
Mahomedan  will — Will  of  Mahomedan  lady  con- 
firming release  obtained  from  her  by  undue  influence — 
Suit  by  heirs  to  set  aside  release — Release — Bes  judi- 
cata—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13 
—Estoppel— Act  r  of  1881,  ss.  4,  59  and  88.  The 
"Supreme  Courts  in  India  never  applied  the  English 
rules  as  to  the  necessity  for  probate  to  Hindu  or 
Mahomedan  wills,  nor  did  they  attribute  to  such 
"probates,  when  granted,  the  English  doctrines  as 
to  the  operation  of  probate.  Under  that  system  a 
Hindu  or  Mahomedan  executor  took  no  title  to 
property  merely  as  such  by  virtue  of  the  probate. 
2n  the  case  of  Mahomedan  executors  such  a  title 
was  created  for  the  first  time  by  the  Probate  and 
Administration  Act  (V  of  1881).  Since  by  Maho- 
medan law  a  testator  has  power  only  to  dispose  of 
one-third  of  his  property,  an  executor  di  a  Maho- 
medan will,  who  had  obtained  probate  under  Act  V 
ot  1881,  is  a  bare  trustee  for  the  heirs  as  to  two- 
thirds  of  the  estate,  when  realized,  and  an  active 
tnistee  as  to  one-third  for  the  purposes  of  the  will ; 
and  of  these  trusts  one  is  created  by  the  Act  and 
the  Probate  irrespective  of  the  will  and  the  other 
by  the  will  established  by  the  probate.  The  effect 
of  probate  of  a  Mahomedan  will  granted  under  that 
Act  is  limited  to  the  effect  given  to  it  by  the  terms 
of  the  Ac^  itself.  These  terms  (contained  in  s.  n9. 
and  s.  4  supplemented  by  s.  88)  cannot  be  applied 
so  as  to  give  the  probate  the  effect  of  an  estoppel 
as  to  the  will  and  its  contents.  The  will  of  a 
Mahomedan  lady,  widow  of  the  late  King  of  Oudh, 
confirmed  a  release,  which  she  had  executed  in 
favour  of  the  principal  defendant,  who  had  been 
for  some  years  in  her  household  as  her  confidential 
agent  and  manager  of  her  affairs,  by  which  ;he 
declared  that  certain  property  he  had  obtained  from 
her  was  a  free  and  absolute  gift  and  that  neither 
she  nor  her  heirs  had  any  claim  or  demand  on  him 
in  respect  of  it.  Probate  of  the  will  was  granted  to 
the  Administrator-General,  the  executor  appointed 
by  it,  the  grant  being  opposed  by  her  heirs  the 
J)laintiffs,  who  pending  the  probate  proceedings 
instituted  a  smt,  in  which  they  claimed  to  set  aside 
the  release  and  prayed  for  an  account  and  for  two- 
thirds  of  the  property  of  the  testatrix.  Held, 
reversing  the  decision  of  the  High  Court,  that  the 
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grant  of  probate  did  not,  under  the  provisions  of 
the  Probate  and  Administration  Act,  create  any 
such  estoppel  as  to  prevent  the  plaintiffs  from 
denying  the  validity  of  the  confirmation  of  the 
release  to  the  defendant  contained  in  the  will.  It 
was  also  contended  that  an  estopi)el  arose  from  the 
decision  in  the  proceedings  for  probate,  which 
constittited  a  res  judicata  iinder  s.  13  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882),  but  the  probate 
proceedings  were  not  in  evidence,  and  their  Lord- 
ships held  that  in  their  absence  there  was  no  sufli- 
cient  evidence  to  support  the  estoppel.  Kur- 
RrxTXAix  Bahadur  v.  Nuzbat-ud-dowla  Abbas 
HossEix  Khax  (1905)      .     I.  L.  R.  33  Calc.  116 

PROBATE     AND      ADMINISTRATION 
ACT  (V  OF  1881). 

^€6  Admixistkator-Gexeral's  Act,  1874, 

s.  31         .  I.  Ii.  R.  21  Gale.  732 

I.  Ii.  R.  22  Calc.  788 

L.  R.  22  I.  A.  107 

See  ExEcrxoR         .      13  C.  W.  N.  557 

See  Letters  of  ADJirNriSTRATiox. 


See  Probate. 
See  Will. 


Application    to    Sikhs 

-Hindu    laic — Will — Proof  of 
if   Hindus — Interpretation    of 


— Sikhs,  if  Hindus- 
execution — Brahmos, 
Statutes — Meaning  of  the  word  "  Hindu,"  as  used  in 
old  and  new  Acts — Lapses  from  orthodox  practice, 
effect  of.  A  Sikh  is  a  Hindu,  within  the  meaning  of 
the  Probate  and  Administration  Act,  s.  2,  and  the 
Indian  Succession  Act,  1865,  s.  331  ;  and  probate 
of  the  will  of  a  deceased  Sikh  can  be  ba  granted 
under  the  former  Act.  The  meaning  of  the  woid 
"  Hindu,"  as  used  in  old  Acts,  Regulations  and 
Charters,  and  in  modem  Acts,  discussed.  Shea 
Singh  Bai  v.  Mussumut  Dakho,  L.  B.  5  I.  A.  87; 
Chotay  Lall  v.  Chunno  Lall,  6  I.  A.  15  ;  Doe  dem. 
Kisscnchunder  Shaw  v.  Baidam  Beebee,  2  Morley^s 
Digest  22  ;  Abraham  v.  Abraham,  9  Moo.  I.  A.  195, 
referred  to.  A  Sikh  or  Hindu,  by  becoming  a 
Brahmo,  does  not  necessarily  cease  to  belong  to  the 
community  in  which  he  was  bom.  Certain  lapses 
from  orthodox  practice  in  matters  of  diet  and 
ceremonial  observance  held  not  to  have  the  effect 
of  excluding  from  the  term  "  Hindu,"  in  the  Probate 
and  Administration  Act,  one  who  was  born  within 
it  and  who  never  became  otherwise  separated  from 
the  religious  communion  in  which  he  was  born. 
Bhagwax  Kuar  v.  Bose  (1903) 

7  C.  W.  N.  895 ;  I.  L.  R.  31  Calc.   11 : 
s.e.  L.  R,  30  I.  A.  249 


s.  2— 

See  Probate 


I.  Ii.  R,  31  Calc.  11 


"  Hindu  " — "  Sikh  " — 

Application  for  probate  of  will  of  Sikh — 
Succession  Act  {X  of  1865),  ss.  331,  332—Effeci 
of      Hindu     or      Sikh     becoming      a    Brahmo — 
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VnortTiodox  practices,  effect  of — Evidence  of 
execution  of  tvill.  A  Sikh  is  a  "  Hindu  " 
■within  the  meaning  of  that  term  as  used  in  s.  2  of 
the  Probate  and  Administration  Act  (V  of  1881). 
An  application  therefore  for  probate  of  the  ■will  of 
a  Sikh  testator  was  held  to  have  been  rightly 
granted  under  that  Act.  Since  the  case  of  Doe  dem, 
Kishenchunder  Shaw  v.  Baidam  Bechee,  2  Morley's 
Digest  22,  the  view  that  Sikhs  are  Hindus  has 
always  been  acted  upon  by  the  Courts  in  India, 
which  have  applied  the  Hindu  law  to  them  (as  in 
the  case  of  Jains)  in  the  absence  of  custom  varying 
that  law.  That  application  of  the  law  was  based 
upon  the  view  that  Sikhs  were  Hindus  within  the 
meaning  of  the  early  legislation  on  the  subject,  and 
not  upon  the  alternative  rule  of  "  justice,  equity 
and  good  conscience  "  also  sanctioned  by  that 
legislation.  In  s.  331  of  the  Indian  Succession 
Act  (X  of  1865),  the  term  "  Hindu  "  is  used  in  the 
same  wide  sense  as  in  the  earlier  enactments  and 
includes  Sikhs.  A  Sikh  or  Hindu  by  becoming  a 
member  of  the  Brahmo  Samaj  does  not  necessarily 
cease  to  belong  to  the  community  in  which  he  was 
born.  In  this  case,  however,  it  was  found  on  the 
evidence  that  the  testator,  a  Sikh  bj'  birth,  never 
became  a  professed  Brahmo.  Departures  by  the 
testator,  from  the  standard  of  orthodoxy  binding 
upon  him  in  matters  of  diet  and  cereiuonial  obser- 
vances, assuming  them  to  be  establishes:!,  were  held 
not  to  have  the  eiiect  of  excluding  him  from  the 
category  of  "  Hindu  "  in  the  Probate  and  Admin- 
istration Act,  he  having  been  born  within  such 
category,  and  never  having  become  other^wise 
separated  from  the  religious  communion  in  which 
he  was  born.  Objections  having  been  taken  that 
the  will  had  not  been  duly  executed,  and  that  alter- 
ations had  been  made  in  it  since  its  execution,  the 
Judicial  Committee  (affirming  the  decision  of  the 
Chief)  decided  on  the  evidence  in  favour  of  its  due 
execution  in  the  form  in  which  it  was  produced  to 
the  Court  on  the  application  for  probate.  Bhag- 
WAN  KOER  V.  J.  C.  BosE  (1903) 

I.  L.  R.  31  Gale.  11 

s.  3—  , 

See  Appeal  to   Privy  Council — Cases 

IN  WHICH  Appeal  lies  or  not — Valt- 

ation  op  Appeal 

I.  L.  R.  24  Calc.  30 

See  Probate    .  I.  L.  R.  32  Calc.  1082 

See     Probate— Of     what     Documents 

GRANTED        .  I.  L.  R.  25  All.  313 

Of  what  documents  granted 

— Document  appointing  successor  to  sebaitship — Will. 
Where  the  mohant  of  an  akhra  executed  a  document 
described  as  a  will,  but  purporting  merely  to 
appoint  the  petitioner  as  the  next  sehait  or  manager 
for  the  purpose  of  carrying  out  the  seba  pujas,  and 
other  rites  and  ceremonies  appertaining  to  the 
akhra,  with  full  power  to  manage  and  supervise  the 
properties  belonging  to  the  akhra.  Held,  that  the 
document  was  not  a  will  and  could  not  be  admitted 


PROBATE     AND     ADMINISTRATION 
ACT  (V  or  1881)— conid 

s.  3 — concld. 

to  probate.     Chaitanya  Gobinda  Pujari  Adhi' 

KARi  V.  Day'al  Gobinda  Adhikari  (1905)  '''i^ 

I.  L.  R.  32  Calc.  1082 

s.c.  9  C.  W.  N.  1021 

SS.  3,    7 — Executor  by   implication  — 

Bequest  to  an  idol — Right  of  shebait  to  take  out  pro- 
bate. ^Mlere  a  testator  had  bequeathed  the  bulk 
of  his  estate  for  the  sheba  of  a  thakur  and  made 
certain  other  dispositions  in  regard  to  the  rest  of 
the  property.  Held,  on  the  construction  of  the 
will,  that  his  wife,  whom  he  had  appointed  shebait, 
having  been  confided  with  the  execution  of  the 
will,  was  executor  by  implication,  and  as  such  en- 
titled to  take  out  probate  of  the  will.  Brojo 
Chunder  Goswami  v.  Raj  Kumar  Roy,  6  C.  W.  N. 
310,  referred  to.  Kripamoyee  Dassi  v.  Mohim 
Chandra  Dutt  (1906)        .        10  C.  W.  N.  232 

SS.  4,  12,  14,  15,  19,  38,  82, 187— 

See  Representative  of   Deceased  Per- 
son        .  I.  Ij.  R.  30  Calc.  1044 

SS.  4,  12,  59,  88,  90— 

See  Mahomedan  Law  .  9  C.  W.  N.  938 

s.  7— 

See  Will,  Construction 


6  C.  W.  N.  310- 
13  C.  W.  N.  55T 


—  s.  11— 
See  Will 

s.  12— 

See  Res  Judicata — Estoppel  by   Judg- 
ments        .         I.  L.  R.  21  Bom.  563 


SS.  12, 14, 15— 


See  ante,  ss.  4,  12,  etc. 


s.  17— 

See  Probate 


I 


I.  L.  R.  35  Calc.  15ff 

ss.   18   to   23,   37,   44,  45,  46,  83 

and  86 — Debutter  property,  administration  in  res- 
pect  of — Idol — "  Beneficiary  " — Trustee  loith  power 
of  appointment — Administration,  grant  of  letters  of, 
to  idol's  property  ivhere  probate  has  been  previoustff- 
granted  of  will  dedicating  the  property.  A  testatrix. 
by  her  will  dedicated  certain  immoveable  proi)erty~ 
to  the  sheba  of  an  idol,  and  appointed  an  executrix, 
Mhom  she  also  constituted  shebait,  and  to  whom 
slie  gave  power  to  appoint  the  next  shebait.  Thfr 
executrix  died  \vithout  having  made  any  such 
appointment,  and  thereupon  an  application  was 
made  Ijy  tlie  sister's  son  of  the  testatrix  for  letters 
of  administration,  with  a  copy  of  the  \ri]\  annexed, 
to  be  granted  to  him  with  respect  to  the  debutter 
property.  Held,  that  s.  45  of  the  Probate  and  Ad- 
ministration Act  authorized  such  a  grant  to  b«i 
made,  inasmuch  as  no  shebait  having  been  ap 
pointed,  there  still  remained  some  portion  of  thf 
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PROBATE     AND      ADMINISTRATION 

ACT  (V  or  1881)— contd. 
F.  18 — ccnicli.   k" 

estate  of  the  testatrix  to  be  administered.  Held, 
also,  that  the  idol,  being  the  cestui  que  trust,  was  a 
"  beneficiary  "  within  the  meaning  of  that  term  as 
used  in  s.  37  of  the  Act,  and  that,  as  it  could  not 
undertake  the  management  of  the  estate,  under 
that  section  administration  might  be  granted  to 
some  person  on  its  behalf.  Held,  further,  that  the 
applicant,  the  sister's  son  of  the  testatrix,  being 
the  heir  in  the  absence  of  other  nearer  heirs,  as 
such  was  entitled  to  letters  of  administration,  as  the 
original  grant  in  respect  of  the  debutter  property 
might  have  been  made  to  him.  Raxjit  Sixg  v. 
Jagannath  Prosad  GrPTA.  Guxgadhur  Dass 
Rai  v.  Jagaxxath  Prosad  Gupta 

I.  Ij.  R.  12  Calc.  375 
s.  le- 
asee ante,  ss.  4,  12,  etc. 

See  Probate — To  whom  grafted. 

8  C.  W.  N.  787 
See  Res  Judicata — Estoppel  by  Judg- 
ment        .         I.  L.  R.  20  Calc.  888 


—  s.  24— 
See  Well 


8  C.  W.  N.  821 


and 


s.    33 — Grant      for      the     use 

benefit  of  minor — Minor  wife — Husband,  grant  to — 
Guardian — Practice.  Where  a  husband  applied 
under  s.  33  for  the  Probate  and  Administration  Act 
for  letters  of  administration  for  the  use  and  benefit 
for  his  minor  -nife  : — Held,  that  such  application 
was  not  maintainable  until  the  applicant  had  been 
appointed  guardian  of  his  minor  wife.  Nirojiki 
Debi,  In  the  goods  of  (1907) 

I.  Ii.  R.  34  Calc.  706 
s.  34— 

See  Admixistratiox,  suit  for. 

1  C.  W.  N.  336 
s.  38— 

See  ante,  ss.  4,  12,  etc. 

s.  41 — Application  for  letters  of  Admin- 


istration— BonA  fidr> — Discretion  of  Court  to  refuse. 
Where  a  person  made  a  Mill  devoting  the  whole  of 
his  estate  to  an  idol  and  appointing  his  wives  and 
adopted  son  as  shebaits,  executrices  and  executor, 
but  none  of  them  applied  for  probate,  and  the  son, 
who  was  an  executor,  mortgaged  the  property  as 
if  there  was  no  will  :  Held,  on  an  application  for 
probate  or  letters  of  administration  by  the  minor 
sons  of  the  adopted  son  (in  whom  the  shebaitship 
was  to  be  continued  under  the  will)  through  their 
mother  as  next  friend,  that  they  were  not  entitled 
to  probate  as  they  were  not  executors.  That  the 
application  was  not  a  bond  fide  one  and  the  Court 
in  its  discretion  under  s.  41  of  the  Probate  and 
Administration  Act  would  refuse  to  grant  the 
letters  of  administration  prayed  for.     Norexdra 


ss;  20,  24— 

See  Will         .        I.  L.  R.  31  Calc.  885 


PROBATE      AND      ADMINISTRATION 
ACT  (V  OF  1881)— contd. 

8.  41 — concld. 


KnviAR  Pramaxik  v.  Charu  Chaxdra  Pramaxik 
(1909)  .     12  C.  W.  N.  747 


s.  45— 


See  Letters  of  Admixistratiox. 

10  C.  W.  N.  432 

s.  47 — Unadministered    estate — Letters 


of  Administration  de  bonis  non.  Where  letters  of 
administration  to  the  deceased's  estate  were 
granted  to  the  ^idow,  limited  during  the  minority 
of  her  infant  son,  and  the  son  died  before  attaining 
majority  and  before  the  estate  was  fully  admin- 
istered :  Held,  that  letters  of  administration  de 
bonis  non  to  the  estate  of  the  deceased  husband 
may  be  granted  to  the  widow,  under  s.  47  of  the 
Probate  and  Administration  Act,  and  that  her 
being  the  heir  to  the  son's  estate  is  no  bar  to  such 
grant.  In  the  goo-is  of  GiRis  Chaxdra  Mitter 
(1902)  ....         6C.W.  N.  581 

8.  50— 

See  s.  98        .         .8  0.  W.  N.  578 

See  Letters  of  Admixistratiox-. 

6  C.  W.  N.  912 

See  Probate — Oppositiox  to,  ax'd  Revo- 

CATIOX   OF,    GrAXT. 

5  C.  W.  N.  377,  383 
I.  L.  R.  26  Bom.  792 

See  Will        .         I.  L.  R.  31  Calc,  914 

See  Will — Executiox. 

See  Will,  Proof  of   .     9  C.  "W.  N.  49 

1. Ju^t     cau-se — He- 


vocation  of  probate — Omission  to  fi.le  inventory — 
Special  citation — Onus — Procedure.  To  success- 
fully maintain  an  application  for  revocation  of  pro- 
bate under  s.  50  of  the  Probate  and  Administration 
Act  on  the  ground  of  the  omission  of  an  executor 
or  administrator  to  file  an  inventory-  or  account,  it 
must  be  proved  to  the  satisfaction  of  the  Judge 
that  the  omission  was  wilful  or  without  reasonable 
cause.  Mere  omission  to  serve  a  special  citation 
would  not  by  itself  be  a  sufficient  ground  for  revok- 
ing the  grant,  if  it  is  shown  that  the  person,  on 
whom  the  citation  ought  to  have  been  served,  had 
knowledge  of  the  application  for  probate.  The 
onus  of  proving  that  he  had  such  knowledge  rests 
on  the  party,  who  alleges  it,  and  it  is  not  necessary 
for  the  party,  who  applies  for  the  revocation  of  the 
grant,  to  prove  not  only  that  no  special  citation 
was  served  on  him,  but  also  that  he  had  no  know- 
ledge of  the  proceedings.  V\Tien  a  Judge  is  satis- 
fied that  a  summarj'  grant  made  without  service 
of  special  citation  ought  not  to  have  been  made, 
he  ought  not  to  order  revocation  directly,  but 
should  call  upon  the  applicant  for  the  grant  to 
prove  in  solemn  form.  Prem  Chaxd  Das  v. 
SuREXDRA  Xath  Saha  (1905)  .  9  C.  W.  N.  190 

2.  Revocation         of 

probate  or  letters  of  administration — Issues  in  such 
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PROBATE     AND     ADMINISTRATION 
ACT  (V   OF  1881)— cow^d. 

■ s.  50 — concli. 


proceeding — Practice — Just  cause — Hindu  widow, 
order  against,  binds  reversioner.  W\\eve  an  appli- 
cation ^vas  made  for  revocation  of  letters  of  admin- 
istration with  the  will  of  the  deceased  annexed 
and  it  was  prayed  that  the  will  should  be  proved 
before  the  applicant  :  Held,  that,  until  the  appli- 
cant made  ol^t  a  case  for  revocation,  the  question 
of  the  genuineness  of  the  will  could  not  be  gone 
into.  English  practice  and  practice  of  mofussil 
Courts  in  India  distinguished.  Held,  further,  that 
a  previous  application  for  revocation  by  the  widow 
of  the  deceased  having  failed,  that  decision  bound 
reversioner,  and  the  lattor's  application  for  revo- 
cation could  not  succeed  except  upon  proof  that 
the  previous  proceeding  had  been  collusive  and 
fraudulent.  Katama  Natchier  v.  Rata  of  Shivagunga, 
9  Moo.  I.  A.  539.  604,  Pertab  Narain  Singh  v. 
Triloki  Nath  Singh,  I.  L.  R.  11  Calr.  186,  relied  on. 

DURGAGATI  DeBI  V.  SOURABINI  DeBI  (190G) 

I.  L.  R.  33  Gale.  1001 
s.c.  10  C.  W.  N.  955 

3. Citation  on  minor 


— Minor  represented  by  applicant  as  guardian — 
Proceeding  defective — Revocation,  application  for — 
Applicant  acting  in  concert  with  another.  Where  an 
applicant  for  probate  of  a  will  took  out  citation 
upon  a  minor,  who  was  represented  by  the  appli- 
cant herself  as  guardian  :  Held,  that  the  proceed- 
ings to  obtain  the  grant  were  defective  in  substance 
and  the  grant  should  be  revoked.  The  fact  that 
the  petitioner  for  revocation  of  probate  was  acting 
in  concert  -^nth  somebody  else  could  not  take  away 
the  right  which  she  otherwise  possessed  of  applying 
for  revocation.  Shoroshibala  Debi  v.  Axoxda- 
MOYEE  Debi  (1906)  .         .     12  C.  W.  N.  6 

ss.    50,  55,  69,  83— CmZ   Procedure 

Code  {Act  XIV  of  1SS2),  s.  5SS— Order  or  decree— 
PtifTcJiaser  from  widow  of  deceased — Locus  standi  of 
such  person  to  apply  for  revocation  of  probate — 
Appeal,  right  of.  A  person  interested  in  the  estate 
of  the  deceased  by  assignment  from  his  widow 
(who  is  his  next  heir)  may,  where  a  will  has  been 
Bet  up  and  proved  at  variance  with  his  interests, 
apply  for  the  revocation  of  probate  under  s.^oO  of 
the  Probate  and  Administration  Act.  The  expres- 
sion "  order  "  in  s.  86  of  the  Probate  and  Adminis- 
tration Act  does  not  moan  such  an  order  only  as  is 
referred  to  in  s.  588  of  the  Civil  Procedure  Code. 
An  application  under  s.  50  of  the  Probate  and  Ad- 
ministration Act  must  be  ti'oated  iinder  the  pro- 
eions  of  ss.  55  and  8.*?  as  a  suit,  and  when  such  a 
suit  is  dismissed  on  the  ground  that  the  applicant 
had  no  locus  standi  to  bring  the  suit,  such  decision 
amounts  to  a  decree  and  an  appeal  lies  to  the  High 
Court  against  such  decree.  AziM  v.  Chandra 
Nath  Namdas  (1904)    .         .      8  C.  W.  N.  748 

ss.  50,  76,  83-- 

See  Probate      .     I.  L.  B.  31  Calc.  357 


PROBATE      AND      ADMINISTRATION 
ACT  gV  OF  lQQl)—contd. 

■ ss.  50,  8%— 

See  Probate,  revocation  of. 

I.  L.  R.  31  Gale.  628 
—  ss.   51,    52   and  SQ— Bombay  Civil 


Courts  Act  {XIV  of  1869),  s.  1';— Amending  Act 
{Bombay  Act  I  of  1900),  s.  2— Indian  Councils  Act, 
1S92,  ss.  r,  ;  .55  ^  J/j  Vic,  c.  li — Application  for 
probate — Value  of  the  subject-matter  not  exceeding 
S5,000 — Order  of  the  Assistant  Judge — Appeal — 
District  Judge — Jurisdiction.  The  Probate  and 
Administration  Act  (V  of  1881)  being  made  by  an 
authority  in  India  is  subject  to  the  powers  of  repeal 
and  amendment  granted  to  the  Local  Legislature 
by  s.  5  of  the  Indian  Councils  Act,  1892,  55  and  56 
Vic,  c.  14.  Therefore  the  provision  of  the 
Bombay  Civil  Courts  Act  (XIV  of  1869),  by  which 
a  probate  matter  can  be  tried  in  the  first  instance 
by  the  Assistant  Judge  and  by  which  the  appeal  in 
cases  Mhero  the  amount  of  the  subject-matter  does 
not  exceed  R5,000  will  lie  to  the  District  Court  is 
one  which  the  Local  Legislature  was  competent  to 
make.  In  so  far  as  the  provisions  of  the  Probate 
and  Administration  Act  are  inconsistent  with  those 
of  the  amendments  introduced  into  the  Bombay 
Civil  Courts  Act  by  Bombay  Act  I  of  1900,  the 
provisions  of  the  first-mentioned  Act  must  be  taken 
to  have  been  impliodlv  repealed  for  this  Presidency. 
Laxmi  v.  Aba  (1908)     .    I.  L.  R.  32  Bom.  634 

ss.  51,  78— 

See  SuRETC — Discharge  of  Surety. 

I.  L.  R.  29  Gale.  68 

ss.  51,  86,  90— 

See  Appeal  I.  L.  R.  28  Gale.  149 

s.  53— 

See  Appeal — Probate. 

I.  li.  R.  21  Gale.  539 

ss.  55,  69,  83— 

See  ante,  s.  50 


8  G.  W.  N.  748 


ss.  59,  83- 


Sce  Res  Judicata — Estoppel  by   Judg- 
ment I.  L.  R.  20  Calc.  888 
I.  li.  R.  21  Bom.  563 

s.  62— 

See  Res  Judicata — Estoppel  by  Judg- 
ment   .         .     I.  L.  R.  16  Mad.  380 

s.  69— 

See  Probate — Opposition  to,  and  Re- 
vocation OF,  Grant 

I.  D.  R.  28  Calc.  441 

—  s.  78— 

See  ante,  ss.  51,  78. 
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PROBATE       AWT> 
ACT  (V  OF  1881)- 


ADMINISTRATION 

-conld. 


s.  78 — condd. 

1. Security        bond. 

Under  s.  78  of  the  Probate  and  Administration  Act 
a  District  Judge  is  not  competent  to  call  upon  the 
executor  (to  whom  probate  has  already  been 
granted)  to  furnish  security  at  any  time  after  the 
grant  of  the  probate.  Gieibala  Dassi  r.  Buoy 
Kkishjta  Hai,dab  (1904)  .  L  L.  R  31  Calc.  688 

2.  Administration 

hond  entered  into  by  surety — Allegations  by  surety 
against  administratrix  of  waste  and  mismanagement 
-—Suit  by  surety  against  administratrix  seeldng  to  he 
discharged  from  liability  regarding  future  acts  of  ad- 
ministratrix— Maintainability — Contract  Act  {IX 
of  1872),  s.  130 — Recocation  of  continuing  guarantee 
— Application  to  a  contract  of  suretyship  under  ad- 
ministration bond.  First  defendant  was  adminis- 
tratrix of  her  husband's  estate.  Plaintiff  became 
one  of  her  sureties  under  s.  78  of  the  Probate  and 
Administration  Act.  Plaintiff  brought  this  suit 
alleging  that  first  defendant  as  administratrix  was 
wasting  and  mismanaging  the  estate.  He  asked 
that  he  might  be  discharged  from  his  recognisance 
as  a  surety  as  regards  future  transactions  on  the 
part  of  the  administratrix  ;  that  in  the  alternative 
the  administratrix  might  be  directed  to  complete 
her  administration  of  the  estate,  and  that  his 
surety  bond  might  then  be  vacated.  Held,  that 
the  plaintiff  was  not  entitled  to  the  relief  asked  for. 
Held,  also,  that  s.  130  of  the  Indian  Contract  Act 
does  not  apply  to  the  special  contract  of  surety- 
ship, which  is  entered  into  by  a  surety  to  an  admin- 
istration bond.  Rai  Xarain  Alookerjee  v.  Ful 
Kumari  Debi,  I.  L.  R.  29  Calc.  68,  not  followed. 
Bai  Somi  v.  Cholshi  Ishvardas  Mangaldos.  I.  L.  R. 
19  Bom.  24-5,  followed  and  approved.  Subkoya 
Chztty  r.  Ragammai.  (1905) 

I.  L.  R.  28  Mad.  161 

-    Contract   Act   (IX 


3. 

of  1872),  s.  129 — Adminislration  —Surety— Conti- 
nuing guarantee.  When  a  person  becomes  surety 
that  an  administrator  will  duly  get  in  and  adminis- 
ter the  estate  of  a  deceased  person,  this  is  not  a 
continuing  guarantee  within  the  meaning  of  s. 
129  of  the  Indian  Contract  Act,  1872.  Such  a 
surety  cannot  of  his  own  free  will  ;vithdraw  from 
his  suretyship.  Subroya  Chetiu  v.  Ragammal, 
1.  L.  R.'  28  Mad.  161,  followed.  Raj  Xarain 
ilookerjee  v.  Ful  Kumari  Debi,  I.  L.  R.  29  Calc. 
6*,  dissented  from.     Kaxhya  Lal  r.  Maxki  (1908) 

I.  L.  E.  31  AIL  56 
s.  81— 

See  Maliciofs  PBosEcrxiox. 

I.  L.  R.  31  Calc.  397;  993 


Suit      for    damages — 

Death  of  plaintiff  before  tria' — Survival  of  causes  of 
action — Legal  representatives — Probate  and  Adminis- 
tration Act  {V  of  1881),  s.  89— Act  XII  of  1855.  A 
brought  a  suit  for  malicious  prosecution  claiming 
damage*  on  the  ground  that  he  had  suffered  pecu- 
niary loss  in  consequence  of  the  costs  incurred  in 
defending  the  iMrosecution.     Subsequently  A  died 


PROBATE     AND     ADMINISTRATION" 
ACT  (V  OF  lQQl)—contd. 

s.  81 — concld. 

while  the  suit  was  pending.  The  legal  represent- 
atives of  A  then  applied  for,  and  obtained,  leave 
from  the  Court  to  place  their  names  upon  the  record 
in  the  place  of  A.  At  the  hearing  of  the  suit  the 
question  arose  as  to  whether  the  cause  of  action 
survived.  Held,  that  the  cause  of  action  does  not 
survive  to  the  legal  representative  of  A,  inasmuch 
as  the  pecuniary  joss  which  A  suffered  by  reason  of 
expenses  incuned  in  defending  the  prosecution  is 
not  an  injury  to  his  estate,  and  cannot  be  treated 
as  separate  and  distinct  from  the  original  cause  of 
action.  London  v.  London  Road  Car  Co.,  4  T.  L. 
R.  448,  referred  to.  Krishna  Behaei  Sex  v.  The 
CoRPORATiox  OF  Calcxtta  (190-4) 

I.  L.  R.  31  Calc.  406 
s.c.  8  C.  W.  N.  329  ;  745 

s.  SB- 
See  ante,  ss.  4,   12,  etc. 

See  Executor  .   I.  L.  R.  27  Calc.  683 

's.  83- 

See  Probate — Opposition  to,  axd    Re- 
vocation OF,  Grant  5  C.  W.  N.  383 

s.  84— 

See  Will — Validity  of  Will. 

6  C.  W.  N.  787 

8.  86— 

See    ante,  ss.  51,  86,  90. 

See  Appeal — Probate. 

I.  L.  E.  17  Calc.  48 

I.  L.  R.  21  Caic.  539 

I.  L.  S.  27  Calc.  5 

See  Letters  Patent.  High  Cocrt.  N.-W. 
P.,  CL.  10         .     I.  L.  R.  17  All.  475 


s.  87- 


.Sce  Probate — Opposition  to,  .a.nd    Re- 
vocation OF,  Grant  .  5  C.  W.  N.  377 

—  s.  90— 

See  ante,  ss.  51,  86  90. 

See  Executor. 

I.  li.  R.  23  Calc.  580 ;  908 

I.  L.  R.  23  Bom.  342 

3  C.  W.  N.  403 

See  Letters  Patent,  High  Court,  cl.  15. 
I.  L.  R.  23  Calc.  580 
I.  L.  R.  24  Caic.  360 

See  Right  of    Suit — Interest  to  Sup- 
port Right  .    I.  L.  R.  23  Calc.  446 

8.   90   and     s.     40 — Letters    of 


administration — Effect  of  transfer  of  immoveable 
property  by  a  Hindu  xcidow  with  the  Judge's  sanction 
on  obtaining  letters  of  administration — Legal  neces- 
sity— Fraudulent  representation.  An  alienation 
made  with  the  permission  of  the  District  Judge 
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PROBATE      AND     ADMINISTEATION       PROBATE     AITD      ADMINISTRATION' 
ACT  (V  or  1881)— contd.  ACT  (V  OF  1881)— contd. 

s.  90 — concld.  I    s.  98 — contd. 


by  a  Hindu  -widow  who  had  obtained  letters  of  ad- 
ministration in  respect  of  the  estate  is  valid  as  an- 
absolute  alienation  under  s.  90  of  the  Probate  and 
Administration  Act  (V  of  1881),  irrespective  of  the 
existence  of  legal  necessity.     Kamikhya  Nath  Mu- 

KEKJEE   V.    HaKI   ChAK^T   SeN 

1. 1..  R.  26  Calc.  607 


2. 


Letters  of   admin- 


istration — Administratrix,        application      by,     far 

leave  to  mortgage — Estate  fully  administered.     Ap-  ; 

plication  by  the  widow  and  administratrix  for  leave  , 

to  mortgage  certain  premises  left  by  the  deceased.  \ 
The  estate  had  been  fully  administered,  and  there 

were  no  debts  or  legacies  of  the  deceased  to  be  paid,  j 

Held,  that  applications  of  this  nature  should  not  be  i 

granted  unless  it  is  necessary  for  the  purposes  of  ' 

administration  and  not  when  the  estate  has  been  ! 
fully  administered.       That  the  estate  having  been 
administered,    the    widow    was    in    possession     as 

heiress,  and  she  can  sell  or  mortgage  for  purposes  ; 

for  which  a  widow  is  entitled  to  sell  or  mortgage  I 

under  the  law,  and  no  leave  of  Court  is  necessary,  j 

In  the  goods  of  Nursing  Chunder  Bysack  j 

3  C.  W.  N.  635  I 

3.   A    lease    for    a 


term  exceeding  five  years  granted  by  an  adminis- 
trator is  as  between  the  lessor  and  lessee  a  good 
lease.  Stjbhadra  Dassya  v.  Chandra  Kumar 
Nag  (1904)  .         .         .     8  C.  W.  W.  54 

4. Poiver    given    hy 

u-ill  to  executor  to  sell  testator^ s  property — Power  to 
mortgage  if  withheld  thereby — Purdanashin — In-de- 
peiident  advice.  Where  a  will  gave  the  executor 
power  to  sell  the  testator's  property  '"  to  pay  off 
the  debts  incurred  by  him  or  if  the  property  was  a 
losing  concern  :  "  Held,  that,  there  being  no  prohi- 
bition in  the  will  against  the  executor  mortgaging 
the  property,  he  had  power  under  s.  90  of  the  Pro- 
bate and  Administration  Act  to  mortgage  such 
property.  Kanti  Chandra  Chattopadhyay  v.  Kristo 
Churn  Acharjee,  3  C.  W.  N.  515,  distinguished. 
In  the  goods  of  A^undo  Lull  Mullik,  I.  L.  E.  23  Calc. 
908,  and  Eajani  Nath  Muhhopadhaya  v.  Ranianath 
MuJcherjee,  3  C.  If.  N.  4S3,  referred  to.  Purna 
Chandra  Bakshi  and  Ram  Brahmo  Bakshi  v. 
NoBiN  Chandra  Gangopadhya  (1904) 

8  C.  W.  K".  362 
s.  91— 

See  Will         .         .      13  C.  W.  N".  557 

s.  92— 

See  Executor     .  I.  L.  R.  27  Calc.  683 

s.  98— 

See  Probate — Opposition  to,   anit    Re- 
vocation OF.  Grant. 

I.  L.  R.  26  Bom.  792 

Act   VI  of  1SS9, 


15,  amending  Act  V  of  ISSl — Construction  of  Act 
-Meaning  of  the  words  "  an  account."     The  provi- 


sions of  s.  98  of  the  Probate  and  Administration 
Act  that  an  executor  shall,  within  one  year  from 
the  grant  of  probate  or  letters  of  administration 
"  or  within  such  further  lime  as  the  Court  may 
from  time  to  time  appoint,  exhibit  an  account  of 
the  estate  "  mean  that  one  account  is  to  be  exhi- 
bited and  not  a  series  of  accounts  from  time  to 
time  ;  the  words  "  from  time  to  time  appoint  " 
relating  to  an  extension  of  the  period  within  which 
an  account  is  to  be  exhibited.  Mohesh  Chandra 
Bhuttacharjee  v.  Biswa  Nath  Bhuttacharjee 
I.  li.  R.  25  Calc.  250 
1  C.  W.  N.  646 

2. Sanction  to   pro- 

secutt,  without  finding  if  omission  to  file  accounts 
is  intentional  or  accounts  intentionally  false — Juris- 
diction of  District  Judge  to  call  for  accounts  after 
revocation  of  probate.  N  was  executor  to  an  estate. 
The  probate  was  revoked.  He  had  not  filed  an 
account  during  his  executorship.  After  the  revo- 
cation of  the  probate,  ho  was  ordered  to  submit 
accounts.  He  failed  to  do  so  within  the  time 
appointed.  Sanction  was  given  to  prosecute  him 
under  s.  98,  cl.  (c),  of  Act  V  of  1881.  The  accounts 
Mere  subsequently  filed,  whereupon  the  Court  kept 
the  order  in  abeyance,  but  after  examination  of  the 
accounts  and  suspecting  its  genuineness,  the  Court 
restored  the  sanction  for  prosecution.  Held,  that 
the  Judge  \\as  not  light  in  making  the  order  depend 
on  the  examination  of  the  accounts  themselves, 
and  that  the  Judge  ought  not  to  have  made  an 
order  sanctioning  the  prosecution  under  s.  170 
without  an  enquiry  -whether  the  omisgion  to 
produce  the  accounts  was  intentional,  or  the  ac- 
counts filed  were  intentionally  false.  Naba  Chan- 
dra Chowdhury  v.  Tripura  Charan  Chow- 
dhury  .         .         .         .       2  C.  "W.  N.  597 

3.  — -~  Executor — Inven- 
tory— Accoimt — Commission — District  Judge,  powers 
of.  A  District  Judge  has  no  power  to  in- 
stitute an  audit  of  the  inventory  and  account 
submitted  by  an  executor  under  s.  98  of  the  Pro- 
bate and  Administration  Act,  undertaking  ela- 
bcfrate  and  expensive  proceedings  for  that  pui-pose  ; 
nor  does  the  section  empower  him  to  hold,  of  his 
o-\vn  motion,  a  judicial  inquiry  into  that  matter 
and  make  the  executor  pay  the  costs  of  each  ; 
nor  can  such  an  authority  be  implied  from  the 
provisions  of  the  Civil  Procedure  Code  as  to  the 
appointment  of  a  Commissioner  to  examine  such 
accounts.  All  that  the  District  Judge  has  to  do 
under  the  section  is  to  see  that  the  inventory  and 
account  pirimd  facie  satisfy  its  requirements.  In 
1899  an  executor  exhibited  in  the  Court  of  the 
District  Judge,  under  s.  98  of  the  I'robate  and 
Administration  Act,  an  account  of  the  estate  of 
tlie  testator  for  one  year,  from  the  grant  of  pro- 
bate ;  and  the  then  District  Judge  recorded  the 
order — "  Accounts  checked  and  reported  to  be 
correct  " — on  it.  No  further  action  was  taken 
with  regard  to  it  until  1902,  when  a  new  District 
Judge  ordered  the    executor    to    file    a    reviaed 
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PROBATE      AND     ADMINISTRATION 
ACT  (V  OF  1881)— contd. 

s.  98— concW. 

account  for  that  year  and  also  further  accounts 
for  the  subsequent  years.  Held,  that  the  proceed- 
ings of  the  new  District  Judge  to  reopen  the  matter 
in  1902  in  connection  v.ith  the  accounts  were  ultra 
vires  and  illegal.  A  District  Judge  has  no  po-ner 
to  commence  proceedings  to  revoke  a  probate  under 
8.  50  of  the  Probate  and  Administration  Act  on 
his  own  motion.  Sarat  Su:n"dari  BAEM;A^^  r. 
Uma  Prasad  Rot  Chowdhry  (1904) 

I,  li.  R.  31  Gale.  628 
S.104— 

See  ADMEasTRATOR-GEXERAi.'s  Act,  1S74. 
I.  li.  R.  25  Gale.  54 

See  ExEcrxiox  of  decree — Execution 

BY  AND  AGAINST  REPRESENTATnES. 

I.  L.  R.  22  Mad.  194 

— ss.  105,  108 — Specific  legacy,  mortgage 

of — Charge — Debts.  When  a  person  takes  a  legacy 
under  a  will  she  takes  subject  to  the  debts  due 
from  the  estate,  but  a  mortgage  of  the  property 
created  by  the  legatee  is  not  necessarily  invalid, 
even  if  there  are  debts  due  from  the  deceased.  P 
by  a  will  appointed  A,  his  widow,  as  his  executrix 
and  gave  her  a  specific  legacy  in  respect  of  a  certain 
piece  of  land,  which  she  mortgaged  to  defendant 
No.  3,  who  sold  the  mortgage  right  to  the  plaintiff ; 
subsequently  the  propertj'  was  sold  in  execution  of 
a  deci-ee  obtained  against  P's  representatives  (.4 
having  died  in  the  meantime)  on  account  of  a  debt 
due  from  P's  estate,  and  the  property  was  pur- 
chased by  defendant  No.  2.  Plaintiff  asked  reUef 
against  this  defendant.  The  lower  Appellate  Court 
held  that  the  mortgage  by  A  was  invalid,  having 
regard  to  the  provisions  of  s.  105  of  the  Probata 
Act :  Held,  that  the  mortgage  was  not  necessarily 
invalid.  That  the  decree  in  execution  of  which 
the  property  was  sold  and  purchased  by  defendant 
No.  2  was  simply  a  money  decree  and  no  charge 
upon  the  property  bequeathed  was  created  thereby, 
and  the  purchaser  in  execution  could  not  claim  a 
valid  charge  upon  the  property  in  question  as 
against  the  mortgagee.  AiiBnei  Chaban  Dftt  v. 
MuKTO  KisoRi  (1905)    .         .      10  G.  W.  N.  38 

ss,  128,  130,  131— Interest   allowable 


on  demonstrative  legacies — Demonstrative  legatee, 
right  of,  to  resort  to  general  asseU — Will,  construction 
of — '  Labham,'  meaning  of — Transfer  of  Property 
Aci  (IV  of  1S82),  s.  35  ib)— Exception  not  appli- 
cable where  debt  not  the  whole  consideration.  The 
word  '  Labham '  is  generic  and  covers  different 
kinds  of  profit  and  in  its  ordinary  and  comprehen- 
sive sense  means  profit,  gain  or  income  as  opposed 
to  the  corpus  yielding  the  same  and  includes  in- 
terest, and  dividends  and  income  from  immoveable 
property,  especially  where  other  portions  of  the 
will  show  such  to  have  been  the  intention  of  the 
testator.  The  exception  in  paragraph  (6)  of  s.  135 
of  the  Transfer  of  Property  Act  will  apply  only 
where  the  whole  of  the  consideration  for  the  trans- 
fer is  a  debt  due  bv  the  transferor.  The  rule  that 


PROBATE     AND     ADMINISTRATION" 
ACT  (V  OF  1881)— concW. 

8.  128— concW. 

in  the  case  of  demonstrative  legacies,  the  legatee 
is  entitled  to  resort  to  the  general  assets  on  failure 
of  the  source  intended  will  not  apply  where  there 
are  directions  to  the  contrary-  by  the  testator. 
Under  the  English  law,  interest  is  payable  on  de- 
monstrative legacies  from  the  expir\-  of  one  year 
from  the  testators  death.  Mullins  v.  Smith,  1 
Dr.  (L-  Sm.  204  ;  Lord  Londesborough  v.  Some/Tille, 
19  Bear.  293.  approved  and  followed.  The  same 
is  the  law  in  India  and  #»e  absence  of  a  distinct 
provision  in  ss.  12S,  130  and  131  of  the  Probate 
and  Administration  Act  with  respect  to  interest  on 
such  legacies  does  not  imply  an  intention  to  dis- 
allow interest  in  such  cases.  Chinnam  Rajasl^n- 
NAR   V.   Tadikonda  Ramachandr.\  Rao  (1905) 

I.  Ii.  R.  29  Mad.  155 

s.  131— 

See  Succession  Act.  s.  96. 

I.  L.  R.  16  Gale.  549 
■  s.  187— 


See  ante,  ss.  4,  12,  etc. 

PROBATE     AND      ADMINISTRATION 
AMENDMENT  ACT  (VI  OF  1889). 

s.  14- 

See  Executor  .   I.  L.  R.  23  Bom.  342 

See  Right  of  Suit— Interest  to  support 
Right    .         .     I.  L.  R.  23  Cale.  446 

PROBATE  DUTY. 

See  Court  Fees  Act.  s.  19  D. 

I.  L.  R.  29  Bom,  161 

See  Court-fees  Act,  Sch.  I,  Art.  11. 

PROCEDURE. 

See  Accounts  .  .     12  C.  W.  N,  28 

See  Agra  Tenancy  Act,  s.  202. 

I.  L.  R.  27  All.  167 

See  Appeal  .  I.  L.  R.  30  All.  136 ;  319 

See  Bengal  Regul-\tion  XVII  of   1S06, 
s.  8  .       I.  L  R.  29  AU.  145 

<Se€   Bengal    Tenancy    Act    (VIII    op 
18S5),  s.   103  .     12  C.  W.  N.  122 

See  CrvTL  Procedure  Code.  1SS2.  s.  202.- 
I.  L.  R.  31  All.  153 

See   Civil  Procedure  Code,    1882,   ss. 
2U,  318,  319     .     L  L.  R.  21  All.  82 

See  Crs'iL  Procedure  Code.  1SS2.  s.  440. 
I.  L.  R.  31  AU.  7 

See  Decree. 

See  Dispute  relating  to  Land. 

I.  L.  R.  35  Gale.  774 

See  Execution  of  Decree. 

I.  L.  R.  30  AIL  476 
See  Possession   .    I.  L,  R.  33  Gale.  68- 
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PRO  CEDURE— CO  HcZiZ. 

See  Practice    .    I.  L.  R.  30  Bom.  109 

See   Succession   Certificate   Act,   s.  1, 
CL.  {4)     .         .     I.  L.  R.  31  All.  236 

See  Tra^tsfer  of  Property  Act,  ss.  88 , 
89    .         .         .     I.  li.  R.  31  All.  114 

civil — 


See  Civil  Procedure  Code. 

See  also  the  particular   head    which 

IS   APPLICABl^. 

—  criminal — 


See  Criminal  Procedure  Code. 

See  also  the  particular  head  wraicH  is 


applicable. 


1. Refusal  of  Court 

of  first  rnMance  to  examine  all  the  plaintiffs  xvit- 
nesses — Appeal  hij  defendant  decreed — Remand. 
Owing  to  the  direction  of  the  Court  of  first  instance 
only  a  portion  of  the  evidence  available  in  support 
of  the  plaintiff's  case  was  recorded  by  that  Court, 
which  decreed  the  plaintiff's  suit.  On  appeal,  how- 
ever, the  lower  Appellate  Court  took  a  different 
view  of  the  plaintiff's  evidence  and  dismissed  the 
suit.  Held,  that  the  plaintiff  should  be  given  an 
opportunity  of  prodiicing  the  evidence,  which 
had  not  been  recorded  owing  to  the  attitude  taken 
up  by  the  Court  of  first  instance.  Kifayat-ullah 
Mondol  V.  Sakina  Bibi,  11  C.  W.  N.  p.  xcii,  and 
Kalynni  Prasad  v.  Bishnath,  All.  Weekly  Notes 
(19%)  -266,  referred  to.  Pabttra  Kunwar  v. 
Maharaja  of  Benares  (1908) 

I.  li.  R.  30  All.  367 


2. 


Relief         granted 


which  was  not  ashed  for  by  the  plaintiffs — Appeal- 
Court-fee.  The  plaintiffs  in  a  suit  for  sale  on  a 
mortgage  were  granted  by  the  first  Court  a  relief 
for  which  they  had  not  asked  and  which  could  not 
properly  have  been  granted  to  them  without  an 
amendment  of  the  pUint.  On  appeal  by  one  of 
the  defendants  the  a]')pellant  was  made  to  pay  an 
additional  Court-fee  corresponding  to  the  relief 
granted  to  the  filaintiffs.  The  plaintiffs  respon- 
dents were  also  required  to  make  good  the  defi- 
ciency in  the  Court-fee  paid  in  the  first  Court. 
This  the  plaintiffs  declined  to  do,  unless  the  decree 
was  confirmed  in  its  entirety.  Held,  that  the 
plaintiffs  were  not  entitled  to  retain  the  full  benefit 
of  the  first  Court's  decree  nor  liable  to  pay  the 
additional  Court-fee  ;  and  the  appellant  might  on 
application  to  the  proper  authority  obtain  a  refund 
of  the  excess  Court- fee,  which  he  had  been  errone- 
ouslv  compelled  to  pay.  Indra  Sen  Singh  v. 
PvIIvHai  Singh  (1907)         .     I.  L,  R.  30  All.  103 

*'  PROCEEDINGS,"  MBAWING  OF. 

See  Civil  Procedure    Code,   1882,  s.  3 

(1877,  s.  3)      .     I.  L.  R.  3  Gale.  662 

I.  li.  R.  8  Bom.  287 


"  PROCEEDINGS,"      MEANING      OF— 

concld. 

See    General     Clauses    Consolidation 

Act,  s.  6  .  I.  L.  R.  3  Cale.  662 ;  727 

3  C,  li.  R.  208  ;  391 

I.  li.  R.  8  Bom.  340 

9  C.  L.  R.  281 

I.  li.  R.  13  Cale.  86 

I.  li.  R.  16  Cale.  267 

PROCEEDS  OF  SALE. 

See  Sale-Proceeds. 

PROCESS. 

See  Court  Fees  Act,  1870,  s.  20. 

I.  li.  R.  17  Cale.  281 

See  Chiaiinal   Procedure    Code,  s.  145. 

I.  L.  R.  32  Cale.  1093 

See  Witnesses  .  I.  L.  R.  32  Cale.  1093 

non-payment  of  fees  for — 

See  Limitation  Act,  1877,  Art.  179 — 
Step  in  aid  of  Execution — Suits 
and  other  Proceedings  by  Decree- 
holder        .       I.  Ii.  R,  16  Mad,  452 

See  ]\Laintenance,  Order  op  Criminal 
Court  as  to  .  I.  L.  R.  16  Mad.  234 

payment  of  fees  for — 

See  Appeal  in  Criminal  Cases — Crimi- 
nal Procedure  Code. 

I.  L.  R.  26  Mad.  421 

See  Limitation   Act,    1877,  Art.    179 — 
Step    in    aid  of     Execution — Suits 
and  other  Proceedings  by  Decree- 
holder       .        I.  Ij.  R.  22  Cale.  827 
I.  L.  R.  23  Cale.  196  ;  374 
I.  Ii.  R.  20  Bom.  179 
I.  L.  R.  22  Bom.  722 
I.  L.  R.  22  AIL  358 

refusal  to  issue — 

See  Witness — Criminal  Cases — Sum- 
moning Witnesses. 

I.  Ii.  R.  30  Cale.  508,  508n 

resistance  to — 

See  Contempt  op  Court — Contempts 
Generally      ,      2  B.  L.  R.  F.  B.  21 

service  of — 


See    Company — Winding    up — General 
Cases    .         .     I.  L.  R.  11  Bom.  241 

See  Summons,  Service  of. 

—  to    eom^pel    attendenee    of   w^it- 


ness — 

See     Witness — Criaiinal     Cases — Sum- 
moning Witnesses. 

I.  Ii.  R.  30  Cale.  121 

1.  Cost  of  service  of  process — 

Act  XXIII  of  1861,  8.  2— Civil  Procedure  Code, 
1877,  1882,  s.   93—Taldbana.     A  plaintiff  in  the 
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PRO  CESS— con<(f. 

Munsif's  Court  filed  a  list  of  witnesses,  but  failed 
to  deposit  talabana,  or  cost  of  the  service  of  sum- 
mons, for  their  attendance.  The  Court  failed  to 
fix  a  time  for  the  serArice  of  talabana .  The  processes 
were  not  served,  and  the  Court  dismissed  the 
suit  because  the  plaintiff  had  produced  no  evidence 
in  support  of  his  claim.  Held,  that,  under  Act 
XXIII  of  1861,  s.  2,  the  lower  Court  should  first 
have  fixed  a  time  for  the  deposit  of  talabana.  Case 
remanded.  Lala  Prasadi  Lal  v.  Lala  Ambika 
Pbasad  .         .         .         .         3  B.  L.  E.  Ap.  25 

S.C.  PCRSHADEE  LaLL  V.  UmBIK.\  PeKSHED  LaLL 

U  W.  K.  290 

2. Substituted    service — Xative 

xjcoman  of  rank.  Where  by  the  custom  of  India  the 
respondent,  being  a  Hindu  woman  of  rank,  could 
not  be  personally  served  with  an  order  of  revivor, 
the  Judicial  Committee  allowed  service  to  be  sub- 
stituted on  her  dewan  or  chief     servant.     Claek 

V.    ROUPLAL   ;MtXLICK.       ClAEK   V.      DoOEGAMOXEY 

DossEE  .  2  Moo.  I.  A.  263 

3. Sufficiency  of    service — Act 

VIII  of  18-59,  s.  239 — Service  of  prohibiiory  order. 
Sufficiency  of.  Where  service  of  the  prohibitory 
order  was  effected  by  affixing  it  to  the  wall  of  the 
dwelling-house  of  the  person  on  whom  it  was  in- 
tended to  serve  it : — Held,  it  was  not  a  sufficient 
service  under  s.  239  of  Act  "\T:II  of  1859.  It  ought 
to  have  been  served  by  delivery  or  by  registered 
letter.  Gobisd  CnriSDER  Dutt  v.  Kherode 
Chitxder  MiTTER      .         .     10  B.  L.  R.  Ap.  12 

4. Attachment — Pn- 

vate  alienation.  Where  an  attachment  of  land  was 
made  by  wTitten  order  under  s.  235  of  Act  \^II 
of  1859,  the  conditions  in  s.  239  had  to  be  fulfilled 
in  order  to  render  any  private  alienation  of  the 
property  attached  null  and  void  under  s.  240. 
Indra  CnrNDRA  Babu  v.  Agra  asb  Mastermax's 
Bakk     .         .         .         .        1  B.  L.  R.  S.  N.  20 

S.C.  Indro  Cbxsder  Baboo  v.  Duklop 

10  W.  R.  264 

Nur  Ahmad  v.  Altaf  Ali  .  I.  L.  R.  2  AIL  58 


5. 


Service   on  attor- 


ney's clerk.  Service  upon  au  attorney's  clerk  of  an 
order  direct  to  be  served  upon  an  attorney  is  not 
good  service.     Emritlall  Saligrasi  r.  Kidd 

2  Hyde  116 

6. Service  on  pleader 

— Order  under  s.  165,  Civil  Procedure  Code,  1859, 
An  order  under  s.  165  of  the  Civil  Procedure  Code, 
requiring  a  party  to  a  suit  to  attend  and  give  evid- 
ence, might  be  served  on  such  party's  pleader  and 
not  necessarily  personally.  Shitrudrappa  v. 
Kashtxath  Vishxu       .         .   6  Bom.  A.  C.  141 


7. 


Service  of  notice 


on  pleader.  Service  upon  a  respondent's  pleader  is 
good  service  upon  himself,  so  far  as  notice  of  the 
appeal  is  concerned.  Ishx^r  Dutt  MtiXDur,  v. 
Shib  Pershad  Thakoor  .        15  "W.  R.  290 


8. 


Service  in  foreign  territory 


PROCESS— co?icW. 

1859,  s.  60.  Where  a  respondent  resides  in 
Chandernagore,  i.e.,  out  of  British  territory,  the 
summons  or  notice  of  appeal  should  be  forwarded 
to  him  b\'  \K)st,  under  a  registered  cover  ;  and  if  he 
does  not  appear,  a  verified  statement  should  be  put 
in  to  show  that  he  is  at  present  or  has  recently  been 
residing  there.  Soxatux  Bckshee  v.  Gopal 
CnrxDER  Shamuxto       .         .  15  W.  R.  31 


— Service  of  notice  of  appeal — Civil  Procedure  Code, 


9. 


Fresh  notice,  application  for 


— Failure  for  loihg  lime  to  serve  notice  of  appeal — 
Sufficiency  of  service.  Where  an  appellant  failed 
for  twelve  months  to  serve  notice  of  appeal  upon 
his  respondent,  the  Court  refused  to  allow  him  the 
opportunity  to  have  a  fresh  summons  issued  and 
served.  Where  the  party  serving  a  notice  of  appeal 
finds  the  respondent  absent  from  home,  and  is  told 
where  he  is,  and  yet  affixes  the  notice  to  the  door 
of  his  house,  such  service  is  void  and  of  no  effect. 
DooLEE  CnrxD  v.  Xiebax  Sixgh  .  20  W.  R.  62 


10. 


Inability  to  trace  party  for 


purpose  of  service — Service  of  notice  of  appeal- 
Civil  Procedure  Code,  1S59,  s.  57.  Where  an  appel- 
lant to  the  High  Court  was  unable  to  serve  notice 
on  the  plaintiff  (respondent),  because  of  inability 
to  trace  the  plaintiff  in  the  place  given  as  his  place 
of  residence,  when  the  (plaintiff)  commenced  the 
suit  and  sent  in  his  petition  of  appeal  to  the  Zulah 
Court  : — Held,  that  the  case  might  be  dealt  with  in 
analogy  to  the  procedure  in  respect  to  summons 
under  s.  57  of  the  Code  of  Civil  Procedure.     Bedhoo 

KOOLAXEE    f.    BoXOilALEE    GURAIX  11  W.  R.  496 


11. 


Proof  of  service — Return  of 


service  of  notice.  The  return  of  service  of  notice 
with  the  name  of  the  officer  who  effected  the  service 
on  the  back  of  it  is  prima  facie  evidence  of  the  service 
of  the  notice.     Lootf  Ali  r.  Aboo  Bibee 

15  W.  R.  203 

MooKooxDOXATH  Bhadoory  V.  Shib  Chuxder 
Bhadoory       .  .         .         .       19  W.  R.  102 

12.  Service  of  notice  of  appeal 

— Civil  Procedure  Code,  18S2,  ss.  79,  SO,  S2—Res- 
pondent's  refusal  to  sign  acknowledgment  of  service — 
Ex  parte  decree  agai^ist  respondeivt.  Where  a  re- 
spondent refused  to  sign  the  acknowledgment  of 
service  endorsed  on  the  original  notice  of  the 
appeal,  and  the  serving  officer,  instead  of  affixing  a 
copy  of  the  notice  on  the  outer  door  of  the  house  in 
which  the  respondent  was  residing,  retm-ned  the 
notice  to  the  Court  with  an  affidavit  stating  the 
respondent's  refusal  to  sign  the  acknowledgment, 
and  the  Court  passed  an  ex  parte  decree  against  the 
respondent  -. — Held,  that,  under  the  circumstances, 
there  was  no  due  service  of  the  notice,  and  that  the 
appeal  was  wronglv  decided  ex  parte.  MAErxi  r. 
ViTHC    .         .     ^  '.        .     I.  li.  R.  16  Bom.  117 

PROCESSIOlSr. 

in  highway — 

See  Public  Road,  Highway.  SxREEif  or 
Thoroughfare  I,  L.  R.  26  Mad.  '376 
See  Religiox,  Offexces  eelatixg  to. 

I.  L.  R.  26  Mad.»554 
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THOCHSSlON—contd. 
in  public  road- 


See    Jurisdictions    of    Civil     Couet — 

Processions   .   I.  L.  R.  24  Calc.  524 

I.  L.  R.  18  Bom.  693 

See  Public  Street. 

I.  L.  R.  32  Mad.  478  ;  527 

See    Right    of    Suit — Obstruction     to 

Public  Highway  .         .      1  Mad.  50 

I.  L.  R.  2  Bom.  457 

I.  L.  R.  5  Mad.  304 

I.  L.  R.  6  Mad.  203 

I.  li.  R.  18  Bom.  693 

I.  L.  R.  24  Calc.  524 

powers     of    police     in     dealing 


with — 

See  Madras  Police  Act,  s.  21. 

I.  li.  R.  17  Mad.  37 


Piiblic      worship     of 

idol — Claim  to  exclusive  right  to  have  procession  in 
public  streets — Dispute  between  rival  sects  of  Vaish- 
nava  Brahmins — Streets  vested  in  Local  Boards  under 
Madras  Local  Boards  Act  (Madras  Act  V  of  1884) — 
Res   judicata — Oicnership    of     land     in     village — 
Presumptive    dedication    to    idol.       The    plaintiffs, 
members  of  the  community  of  the  Vadagalai  sect 
of  Vaishnava  Brahmins,  claimed  the  exclusive  right 
to  public  -^vorship  of  their  idol  and  processions  in 
its  honour  in  the  public  streets  of  the  village  where 
they    resided,    and    to    prohibit    the    defendants, 
members  of  the  Tengalai  sect  in  the  same  village, 
from   publicly   worshipping    the   Tengalai  idol  or 
carrying  it  in  processions  in  the  public  streets.     The 
claim  was  based  on  the  grounds  (i)  that  the  Vada- 
galais  were  the  original  owners  of  all  the  land  of 
the  village  and  only  allowed  houses  to  be  built  and 
streets  formed  subject  to  the  reservation  that  no 
M'orship  or  procession  of  a  Tengalai  idol  should  be 
allowed  in   them,   thus  dedicating  them  to   their 
own  idol ;  (ii)  that,  in  the  alternative,  they  had  by 
immemorial  usage  and  custom  the  right  to  prevent 
such  worship  or  processions  in  the  streets  ;  and  (iii) 
that  so  far  as  the  Tengalai  idol  was  concerned  the 
rights  of  the  parties  were  res  judicata  by  the  deci- 
sion in  a  former  suit : — Held,  that  the  ownership 
of  the  village  by  the  Vadagalais  was  not  proved  nor 
any  dedication  of  the  streets  exclusively  to  their 
idol ;  and  that  no  such  custom  as  alleged  had  been 
established  ;  the  village  was  an  ordinary  ryotwari 
village  ;  the  streets  were  public  streets  now  vested, 
under  the  Madras  Local  Boards    Act  (Madras  Act 
V  of  1884),  in  the  Local  Board.     All  members  of 
the  public  had  an  equal  right  in  them.     If  the 
Vadagalais  had  any  objection  to  the  streets  being 
so  vested,  they  had  had  the  opportunity  when  the 
Act  was  passed  of  raising  the  objection  by  appeal 
to  the  Governor-General  in  accordance  with  the 
provisions  of  the  Act.     Not  having  done  so  it  was 
now  too  late  to  set  up  any  claim.     Held,  also,  that 
the  former  suit  was  not  a  representative  suit  bind- 
ing property,  nor  a  suit  framed  for  the  purpose  of 
binding  the  Tengalai  sect  for  all  time.     It  was  a 
6uit  against  certain  persons  alleged  to  be  wrong- 


PROCESSION— coTicZi. 

doers  in  their  individual  capacity ;  the  decision  in 
it  was,  therefore,  not  res  judicata  in  the  present  suit. 
Sadagopa  Chariar  v.  Krishnamoorthy  Rao 
I.  L.  R.  30  Mad.  185 
L.  R.  34  I.  A.  93 


(1907) 
PROCLAMATION. 


draw- 


See  Absconding  Offender. 

I,  L.  R.  29  Calc.  417 
Sec  Civil  Procedure  Code,  1882,  s.  287. 
See  Forfeiture  of  Property. 

2  Ind.  Jur.  N.'S.  124 
See  Sale  .         .      8  C.  W.  K".  686 

—  of  sale — 

See  Sale  in  Execution  of  Decree — 
Setting  aside  Sale — Irregularity — 
General  Cases. 

right    of  Government  to  with- 


Sce  Forest  Act,  ss.  75  and  76. 

I.  Ii.  R.  18  Bom.  670 

Change    of  jurisdiction 


— Sambalpore — Jurisdiction  of  High  Court  to  en- 
tertain appeal — Authority  of  the  Governor-General 
in  Council  to  transfer  a  territory  to  the  jurisdiction  of 
the  High  Court  from  that  which  was  not  under  the 
jurisdiction  of  a  High  Court — Proclamation  under 
Statute  28  <k  29  Vict.,  Chap.  15.  Held,  that  the 
Proclamation  No.  2833,  issued  by  the  Governor- 
General  in  Council  on  the  1st  September  1905, 
which  declared  and  appointed  that  the  district  of 
Sambalpore  should  cease  to  form  part  of  the 
Central  Provinces  and  should  be  subject  to  and  be 
included  within  the  limits  of  the  Bengal  Division 
of  the  Presidency  of  Fort  William,  was  not  ultra 
vires.  Held,  also,  that  the  Governor-General  in 
Council  hftd  authority  under  Statute  28  &  29 
Vict.,  Ch.  15,  to  issue  this  proclamation,  so  as  to 
transfer  a  portion  of  the  territory  originally  com- 
prised within  the  jurisdiction  of  the  Court  of  the 
Judicial  Commissioner  of  the  Central  Provinces 
and  place  it  within  the  jurisdiction  of  the  High 
Court.  Baleshwar  Bagarti  v.  Bhagirathi  Dass 
(1908)  .  .  .  .  I.  L.  R.  35  Calc.  701 
s.c.  12  C.  W.  K".  657 

PRODUCTION"  OF  DOCUMENTS. 

See  Civil  Procedure  Code,  1882,  ss.  138, 
139. 

See  Contempt  of  Court — Penal  Code, 
s.  175     .         .     I.  L.  R.  13  Mad.  24 

See  Interrogatories. 

I.  L.  R.  23  Calc.  117 

See  Plaint — Rejection  of  Plaint. 

2  Bom.  391 :  2nd  Ed.  369 

»S'ee  Practice — Civil  Cases — Inspection 
AND  Production  op  Documents. 

1.  Summons  to  produce  docu- 
ment—C/t'/Z  Procedure  Code,  1859,  ss.  152,  153 — 
1SS2,  ss.  163,  164 — Verbal  order  to  pleader    to  prO' 
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DIGEST  OF  CASE& 
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PBODUCTION       OF        DOCUMENTS— 

contd. 
dvce.  A  w  ritten  summons  distinctly  describing  the 
nature  of  the  document  required  must  be  issued 
•on  a  party  to  a  suit  required  to  produce  a  document. 
A  verbal  order  to  his  pleader  is  not  sufficient,  and  is 
not  such  a  summons    as  is  contemplated    by  law. 

DOOKGAMOXEE  DOSSEE  V.  BeXODE  MoXEE  DoSSEE 

W.  R.  1864, 164 
Production    of     documents 


■with  plaint — Ground  for  non-production.  Plaint- 
iffs must,  on  the  presentation  of  their  plaint, 
produce  in  Court  the  originals  of  the  document 
relied  on  by  them  in  support  of  their  claim.  When 
a  plaintiff  can  satisfy  the  Court  at  the  hearing  that 
some  document  on  which  he  desires  to  rely  was  not 
presented  with  the  plaint,  because  he  was  ignorant 
of  its  existence  at  the  time,  the  Couri;  wUl  probably 
allow  it  to  be  received  as  evidence.     Campbell  r. 

Keith 1  Hyde  287 

s.c.    Ritchie,  Stewart  &  Co.    r.   Gladstone, 
■Wyixie  &  Co.    .         .        1  Ind.  Jur.  O.  S.  125 

See  Mahabeer  Doss  v.  Lalla  Doss 

1  W.  R.  12 

3.  Civil      Procedure 

Code,  1859,  s.  39.  Under  s.  39  of  the  Qvil  Procedure 
Ojde,  1859,  the  plaintiff  was  bound  to  pro- 
duce, at  the  time  the  plaint  is  filed,  all  the  docu- 
ments on  which  he  relied.  Pbemsookh  CnrNDER 
V.  Raj  Kisto  iliTTER  .         .      1  Hyde  145 

s.c.  Anonymous  .     1  Ind.  Jur.  O.  S.  14 

Where  a  plaintiff 


sues  upon  title-deeds  as  evidence  of  his  claim,  he  is 
bound  to  file  them  with  his  plaint,  or  else  have 
them  ready  to  produce  at  the  time  of  the  first 
bearing  ;  otherwise  he  is  bound  to  show  good  cause 
for  not  having  done  so.  Lekhraj  Roy  v.  Mctty 
Madhl-b  Sex       .         .         .         .    14  W.  R.  95 


5. 


Civil     Procedure 


PRODUCTION       OP        DOCUMENTS— 
contd. 

special  leave  of  the  Judge.    Gopal  Gcxdapa  Naik 
V.  ViSHsr  Krishna  Naik  I.  L.  R.  22  Bom.  971 


Code  (Ad  XIV  of  18S2),  ss.  -58,  62,  63,  64— Rejec- 
tion of  plaint  after  being  registered  tcith  copy  extract 
from  account  hooks  annexed — Omission  to  produce 
books  of  account  for  verification — Penalty  for  non- 
production  of  books.  On  the  14th  April  1897  a 
plaint  was  presented,  and  was  numbered  and 
registered  as  a  suit.  Annexed  to  it  was  a  copy  of 
an  extract  from  the  plaintiff's  account  books.  The 
matter  was  adjourned  to  the  2nd  June  1897  for  the 
production  of  the  account  books,  in  order  that  the 
copy  might  be  compared  and  verified.  On  that 
day  neither  the  plaintiff  nor  his  pleader  appeared 
with  the  books,  whereupon  the  Subordinate  Judge 
rejected  the  plaint,  holding  that  no  summons  could 
be  issued  unless  the  copj'  extract  annexed  to  the 
plaint  was  found  to  be  correct.  Held  (reversing 
the  order),  that,  the  plaint  having  been  registered 
on  the  l-tth  April,  summonses  ought  to  have  been 
issued  on  the  2nd  June.  There  was  no  provision 
in  the  Civil  Procedure  Code  (Act  XIV  of  1882)  justi- 
fying the  rejection  of  the  plaint.  The  penalty 
which  the  plaintiff  incurred  for  not  producing  his 
original  accoimts  was  that  prescribed  in  s.  63,  viz., 
tiot  being  able  to  put  in  that  account  without  the 


6. 


Civil     Procedure 


Code,  18.59,  s.  39 — Document  given  to  witnei^s  to  re- 
fresh, his  memory.  A  document  given  to  a  witness 
as  a  script  to  refresh  his  memory  is  not  "  received  ?n 
evidence  "  within  the  meaning  of  s.  39  of  Act 
Vin  of  1859,  and  need  not  therefore  have  been 
produced  when  the  plaint  was  filed.  Ramji 
Madauji  v.  Raxgayya  Chetti     .      1  Mad.  168 

7. Civil      Procedure 


Code,  18-59,  s.  39.  The  plaintiff  sued  to  recover 
certain  jewels,  and  one  of  her  witnesses  being 
examined  by  her  counsel  with  reference  to  a  list 
of  the  jewels  which  was  in  his  possession,  the 
defendant's  counsel  objected  to  the  document  being 
referred  to  at  all,  as  it  had  not  been  filed  with  the 
plaint  in  compliance  with  s.  39  of  Act  VIII  of  1859. 
Held,  that  s.  39  of  Act  ^^^  of  1859  referred  only  to 
promissory  notes,  bills  of  exchange,  and  such 
documents  as  are  in  their  nature  the  very  essence 
of  the  case.  Kamexee  Dossee  v.  Httrromonet 
DossEE       .         .      Bourke  O.  C.  91 :  Cor.  151 

ilAXOOR.4M  Shaw  v.  HrKEYPERSAUD  Roy 

Bourke  O.  C.  162 


8. 


Civil       Procedure 


Code  [Act  XIV  of  1882),  ss.  -59,  140— Madras  High 
Court  Rides,  Xos.  39,  43,  44,  and  47.  A  defendant 
is  entitled,  under  the  High  Court  Rules,  to  be  fur- 
nished with  a  copy  of  documents  sued  on,  which 
are  deposited  with  the  plaint.  Mahomed  Aedttl 
Aziz  i-.  Subba  Naidx;     .    I.  L.  R.  21  Mad.  490 


9. 


Discretion 


to 


receive  documents  after  filing  of  plaint.  Act  YIU 
of  1859  gave  a  discretionary  power  to  receive 
documents  after  the  filing  of  the  plaint.  Lopez  v. 
Dbiberg   .         .         .     W.  R.  1864,  Act  X,  67 

10. Reception  of  docu- 
ments after  filing  of  plaint — Ground  of  appeal.  Re- 
ception of  documents  under  s.  39,  Act  \'III  of  1859, 
by  the  Court  of  first  instance  cannot  be  a  ground  of 
appeal.  The  sanction  of  the  Court  receiving  the 
documents  clears  the  defect  of  their  not  having 
been  tendered  with  the  plaint.     Gosain  Tota  Ram 

f.    RrKTSriBALLAB 

3  B.  li.  R.  P.  C,  34  :  12  W.  R.  P.  C.  32 
13  Moo.  I.  A.  77 

Atta  Oot.t.ah  Muxdle  v.    Sueeeooddeen 
Tuecpdae     .    .    .  W.  E.  1864,  271 


IL 


Civil    Procedure 


Code,  1882,  ss.  59,  63 — Appeal — Rejection  of  docu- 
ments  admitted  by  lov:er  Court.  Certain  documents 
having  been  allowed  by  the  District  Munsif  to  be 
filed  by  the  plaintiff  during  the  trial  of  a  suit,  the 
District  Judge,  on  appeal,  held  that  he  was  bound 
to  strike  them  off  the  file  on  the  ground  that  they 
were  not  filed  with  the  plaint  nor  entered  in  any 
list  annexed  to  the  plaint,  and  because  the  Muns& 
had  not  recorded  any  reason  for  admitting  them. 
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PRODUCTION        OF        DOCUMENTS- 
COW /fZ. 
Held,  that,  as  the  documents  had  been  admitted  in 
evidence  by  the  lower  Court  the  Appellate  Court 
was  bound  to  consider  them.     Mikakshi  v.  Veltj 

I.  L.  R.  8  Mad.  373 


12. 


Civil    Procedure 


Code,  1SS2,  ss.  59,  63.  Held,  that  the  refusal  to 
admit  in  evidence  a  registered  certificate  of  sale 
under  s.  63  of  the  Code  of  Civil  Procedure,  1882,  on 
the  around  that  it  had  not  been  produced  with  the 
plaint  as  required  by  s.  59  of  the  Code,  was  impro- 
per, there  having  been  no  doubt  of  its  existence  at 
the  date  of  suit.  Devidas  .Tagjivan  v.  Pirjada 
Begam  .         .         .      I.  L.  R.  8  Bom.  377 


13. 


Second   certificate 


of  sale  ohtain''.d  after  first  rejected  as  unregistered. 
Qiuvre  :  Whether,  where  the  original  certificate  of 
sale  had  been  rejected  by  the  Court  as  being  un- 
registered and  the  plaintiff  had  obtained  a  second 
one,  the  Court  of  first  instance  ought  to  have  re- 
ceived the  second  one  in  evidence  if  issued  and 
tendered  in  evidence  subsequently  to  the  filing  of 
the  suit,  but  previously  to  the    original  hearing. 

LiLBHAI  LaKHMIDAS  V.  KaMULUDIK  HUSEN  KHA?f 

12  Bom.  247 

14. Omission   to   'put 

cofij  on  record.  In  a  suit  brought  on  a  promissory 
note,  where  the  note  was  produced  when  the  plaint 
was  presented  and  was  marked  by  the  officer  of  the 
Court,  but  the  Judge  at  the  hearing  refused  to 
receive  it  when  tendered  in  evidence,  because  he 
found  that  there  was  no  copy  of  the  note  among 
the  papers,  and  the  plaintiff's  counsel  was  unable  to 
explain  the  omission,  and  there  being  no  application 
made  to  ^^'ithdraw,  the  suit  was  dismissed  : — Held, 
that  the  Judge  ought  to  have  received  a  note  in 
evidence  which  was  "  produced  in  Court  by  the 
plaintiff  when  the  plaint  was  presented  "  (s.  39  of 
the  Civil  Procedure  Code,  1859) ;  that  the  plaint- 
iff's counsel  was  not  bound,  under  the  circum- 
stances, to  apply  to  -n-ithdraw  the  suit,  and  the 
Judge  was  not  justified  in  dismissing  the  suit, 
which  was  accordingly  remanded  under  s.  351  of 
the  Code,  with  a  direction  that  it  should  be  restored 
to  its  original  place  on  the  register,  and  be  tried 
by  one  of  the  .Judges  of  the  Court.  Thompson  v. 
Jehaxgir  Hormasji      .         .     3  Bom.  O.  C.  66 


15. 


Dismissal         of 


claim  for  non-comjiliance  with  Civil  Procedure  Code. 
The  Judses'  decision  disallowing  a  claim  because 
the  pi'ovisions  of  s.  39  of  Act  VIII  of  1859  had  not 
been  complied  with,  was  held  to  be  incorrect  under 
the  circumstances.  Ex  farte  Rayachand  Ami- 
^.TAMr.  ....      2  Bom.  369 


16. 


Civil   Procedure 


Code',  s.  174 — Court's  jurisdiction  to  punish  a  wit- 
ness for  refusin^g  to  produce  a  document — Procedure 
—Indian  Penal  Code  {Act  XLV  of  1860),  s.  175— 
Criminal  Procedure  Code  {Act  X  of  1882),  s.  480. 
A  witness  was  summoned  to  produce  a  document 
in  Court  in  connection  with  a  certain  suit.     He 


PRODUCTIOIiT        OF        DOCUMENTS— 

concld. 

attended  the  Court,  but  did  not  produce  the  docu- 
ment, stating  on  oath  that  it  was  not  in  his  posses- 
sion. But  his  statement  was  disbelieved,  and  the 
Court  fined  him  R75  under  s.  174  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882).  Held,  that  th© 
fine  was  illegally  levied.  The  jurisdiction  of  the 
Court  to  punish  under  s.  374  of  the  Civil  Procedure 
Code  exists  only  in  the  case  of  a  witness,  who,  not 
having  attended  on  summons,  has  been  arrested 
and  brought  before  the  Court.  The  case  of  a  wit- 
ness who  having  a  document  will  not  produce  it  is 
provided  for  by  s.  175  of  the  Penal  Code  (Act  XLV 
of  1860)  and  s.  480  of  the  Code  of  Criminal  Proce- 
dure (Act  X  of  1882).  In  re  Prejichand  Dowlat- 
RAM         .         .         .  I.  L.  R.  12  Bom.  63 

PRODUCTION  OF  PROPERTY^ 

See  Property. 

— — ■  Criminal        Procedure 

Code  {Act  V  of  1898),  ss.  94,  96,  517,  523— 
Security  required  for  production  of  ornam,ents — 
Penal  Code  {Act  XLV  of  1860),  s.  404.  Executive 
order.  When  a  Magistrate  thinks  that  there  are 
in  a  person's  possession  articles  in  respect  of  which 
some  criminal  offence  has  been  committed,  he 
should,  in  order  to  secure  their  production,  pro- 
ceed under  s.  94  or  96  or  any  other  appropriate 
section  of  the  Criminal  Procedure  Code.  No  section 
of  the  Code  enables  him  to  demand  security,  from 
the  person  in  possession  of  the  articles,  for  their 
production  when  required.  Where,  on  a  complaint 
made  by  one  BM,  the  Magistrate  ordered  a  preli- 
minary inquiry  into  it  by  a  Subordinate  Magis- 
trate, and,  after  receiving  that  report,  passed  an 
order  to  the  following  effect :  "  PB  is  to  execute  a 
surety-bond  to  the  extent  of  R400  and  to  hold  the 
ornaments  in  deposit  with  him  as  trust,  and  to  pro- 
duce them  when  required.  In  the  meantime  tho' 
complainant  should  have  his  claim  proved  by  a 
competent  Court  "  :  Held,  that  the  order,  having 
been  made  in  a  matter  which  had  come  before  the 
Magistrate  in  his  judicial  capacity,  could  not  be 
regarded  as  an  executive  order  merely,  and  that, 
as  a  judicial  order,  it  was  made  without  jurisdic- 
tion. Held,  also,  that,  if  the  Magistrate  did  not  think 
fit  to  take  proper  steps  under  the  law  to  secure  the 
production  of  the  property  before  the  Court,  the 
only  course  which  was  open  to  him,  when  he- 
referred  the  complainant  to  the  Civil  Court,  was  to 
leave  it  to  the  Civil  Court  to  take  such  steps  as  it 
might  think  fit  for  the  production  and  custody  of 
the  property  in  question.  Puena  Chandra 
Bakdopadhya  v.  Sasi  Bhusan  Muelick  (1903) 

7  C.  W.  N.  522 

PROFESSIONAL  MISCONDUCT. 

See  Advocate    .    I.  L.  R.  33  Calc.  151 

See  MooKTEAB. 
See  Pleader. 
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PROFITS,  SUIT  FOR. 

See  Co-sharers — Suits   by  Co-sharers 

WITH  respect  to  THE  JoiKT  PROPERTY 

— ^Miscellaneous  Suits. 

23  W.  R.  286 

I.  li.  R.  3  All.  186 

I.  Ii.  R.  16  All.  28;  333 

I.  L.  R.  17  All.  423 

I.  L.  R.  20  All.  73 

I.  L.  R.  22  All.  334 

See  Jurisdiction  of  Revenue  Court — 
N.-W.  P.  Rent  and  Revenue  Cases. 

See  Mesne  Profits. 

See  N.-W.  P.  Rent  Act,  s.  7. 

I.  L.  R.  1  All.  659 

See  N.-W.  P.  Rent  Act,  s.  94. 

I.  L.  R.  1  AIL  512 

See  N.-W.  P.  Rent  Act,  s.  208. 

I.  L.  R.  2  All.  239 
I.  Ii.  R.  8  All.  61 

See  Pre-emption — Profits  of  Land. 

I.  Ii.  R.  19  All.  261 

See  Special  or  Second  Appeal — Small 

Cause  Court  Suits — Profits  of  Land. 

I.  Ii.  R.  21  Bom.  248 

PROHIBITORY       ORDER      WITHOUT 
EXPRESS  LIMITATION  OF  TIME. 

See  Criminal  Procedure  Code  (Act  V 
OF  1898),  s.  144 . 1.  Ii.  R.  34  Gale.  897 

PROJECTION. 

See  Encroachment. 

L  Ii.  R.  34  Calc.  844 

PROMISSORY  NOTE.  Col. 

1.  Form  of 9996 

2.  Execution 9998 

3.  Consideration      ....  9998 

4.  Assignment  of,  and  Suits  on.  Pro- 

missory Notes    ....     9999 

See  Account    .     I.  L.  R.  32  Bom.  353 

See  Bond  .     .         I.  L.  R.  29  Bom.  82 

See  CrviL  Procedure  Code  (Act  XIV 
OP  1882),  s.  13 .  I.  Ii.  R.  32  Bom.  39 

See  Evidence — Civil  Cases — Second- 
ary Evidence — Unstamped  or 
Unregistered  Documents. 

See  Government  Promissory  Note. 

13  B,  Ii.  R.  359 

15  W.  R.  267 

I.  L.  R.  5  Calc.  654 

I.  Ii.  R.  24  Bom.  65 

See     Hindu     Law — Contract — Promis- 
sory Note. 
See  Sale  of  Goods. 

I.  Ii.  R.  25  Mad.  580 
See  JorNT  Family,  Liability  of. 

11  C.  W.  N.  139 

VOL.  IV. 


PROMISSORY  NOTE— con/<f. 

See  Jurisdiction — Causes  of  Jvnr 
DICTION — Cause  of  Action — Nboo« 
tiable  Instruments. 

See  Limitation  Act  (XV  op  1877),  SA. 
II,  Art.  49  12  C.  W.  N.  1010 

See  Negotiable  Instruments,  SummarI 
Procedure  on. 

See  Negotiable  Instruments  Act,  s.  13. 
I.  Ii.  R.  17  Mad.  85 

See  Onus  of  Proof — Documents  re- 
lating to  Loans,  Execution  of,  and 
Consideration  for. 

I.  Ii.  R.  20  Bom.  367 

See  Pleader — Remuneration. 

I.  Ii.  R,  14  Mad.  63 
I.  L.  R.  16  Mad.  278 
I.  Ii.  R.  17  Mad.  306 

See  Stamp  Act  (XXX\T[  of  1860). 

1  Ind  Jur.  O.  S.  124 
1  Mad.  152 
See  Stamp  Act,  1862,  s.  22. 

2  B.  Ii.  R.  O.  C.  165 
5  B.  Ii.  R.  103 

1  Ind.  Jut.  N.  S.  107 

See  Stamp  Act,  1862,  Sch.  A,  cl.  1. 

6  Bom.  A.  C.  107 

See  Stamp  Act,  1862,  Sch.  A,  cl.  10. 

3  Bom.  O.  C.  9 

2  Ind.  Jut.  N.  S.  203 

See  Stamp  Act,  1869,  s.  3,  Art.  25, 

I.  Ii.  R.  3  AU.  260  ;  581 
21  W.  R.  1 

See  Stamp  Act,  1869,  s.  24. 

24  W.  R.  Cr.  1 

See  Stamp  Act,  1869,  s.  28. 

7  N.  W.  124 
7  Mad.  361 

7  Bom.  O.  C.  180 

21  W.  R.  446 

13  B.  Ii.  R.  Ap.  33 

I.  Ii.  R.  4  Mad.  296 

See  Stamp  Act,  1869,  s.  39. 

I.  L.  R.  3  AIL  115 

See  Stamp  Act,  1879,  s.  3,  cl.  4. 

I.  Ii.  R.  8  Bom.  297 
I.  Ii.  R.  8  Mad.  87 
I.  Ii.  R.  17  ALL  211 

See  Stasip  Act,  1879,  s.  3,  cl.  10. 

I.  Ii.  R.  13  All.  66 

See  Stamp  Act,  1879,  s.  34. 

I.  Ii,  R.  8  Calc.  645 

I.  Ii.  R.  3  Mad.  251 

I.  Ii  R.  12  Bom.  443 

I.  Ii.  R.  13  Bom.  449  ;  669 

I.  Ii.  R.  22  Mad.  337 

See  Stamp  Act  (II  of  1899),  s.  12. 

I.  Ii.  R.  28  All.  289 

U  Q 
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PROMISSORY  NOTE— coji^d. 
assignment  of— 


See  Attorney  and  Client. 

I.  Ii.  R.  36  Calc.  493 

—  issue  of— 


See    Company — Powebs,    Duties,    and 
Liabilities  of  Dikectors. 

1  B.  L.  R.  O.  C.  14 

—  payable  by  instalments — 

See  Limitation  Act,  1877,  Sch.  II,    Art" 
75. 

—  payable  on  demand — 

See  Consideration       .   7  Bom.  O.  C.  9 

See  Interest — Cases  under  Act  XXXII 
OF  1839        .  1  B.  Ii.  R.  O.  C.  41 

See  Limitation  Act,  1877,  Art.  73  (1871, 
Art.  72). 

registered  under  s.  52,  Act  XX 
1  B.  L.  R.  O.  O.  35 


of  1866— 

<See  Merger 


suit  on — 

See  Assignment  of  Chose  in  Action. 
1  Mad.  150 
4  Mad.  176 
I.  L.  R.  1  All.  732 

See  Attorney  and  Client. 

I.  L.  R.  29  Calc.  595 

See  Certificate  of  Administration — 
Right  to  Sue  or  Execute  Decree 
without  Certificate. 

L  Ii.  R.  17  Mad.  108 

See  Company — Winding-up — Duties 
AND  Powers  of  Liquidators. 

I.  Ii.  R.  18  Mad.  498 

See  Contract — Wagering  Contracts. 
I.  Ii.  R.  22  Bom.  899 
I.  L.  R.  29  Calc.  461 

See  Contract  Act,  s.  23 — Illegal  Con- 
tracts— Generally 

I.  Ii.  R.  20  Mad.  84 

See  Contribution,  Suit  for— Payment 
of  Joint  Debt  by  one  Debtor. 

I.  Ii.  R.  26  Mad.  322 

See  Hindu  Law   .  I.  L.  R.  28  All.  288 
See  Husband  and  Wife. 

8  B.  Ii.  R.  372 

See  Interest — Miscellaneous  Cases — 
Bill  of  Exchange. 

I.  Ii.  R.30  Calc.  446 

\  See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action — Negotiable 
Instruments  .•  I.  L.  R.  24  Mad.  259 

See  Letters  of  Administration. 

I.  Ii.  R.  17  Mad.  147 


PROMISSORY  NOTH—contd. 
suit  on — concld. 


See  Majority  Act,  s.  3. 

I.  L.  R.  17  Calc.  944 

8  C.  Ii.  R.  419 

I.  Ii.  R.  21  Bom.  281 

See  Negotiable  Instruments — Summary 
Procedure  on. 

See  Practice — Civil   Cases — ^Leave   to 
Sue  or  Defend.  I.  L.  R.  3  Calc.  539 

See    Practice — Civil    Cases — Stay    ob 
Proceedings  .  I.  L.  R.  30  Calc.  627 

See    Right    of     Suit — Contracts  and 
Agreements  .    I.  L.  R.  17  Mad.  262 

1.  FORM  OF. 

1.       .  Document  without  express 

promise  to  pay.  A  document  is  not  a  promis- 
sory note  if  it  does  not  contain  an  express  promise 
to  pay.     GoviiTD  Gopal  v.  Balwantrao 

I.  Ii.  R.  22  Bom.  986 

2.  .  Document  proposing  to  bor- 
row on  certain  conditions — Stamp  Act,  1879 
—Proposal  —Contract  Act  {IX  of  1872),  s.  4.  A 
letter  containing  a  request  to  borrow  a  certain  sum 
of  money  promising  that  the  same  should  be  repaid 
with  interest  on  a  certain  day  is  not  liable  to  stamp 
duty.  It  is  not  a  promissory  note,  but  a  mere  pro- 
posal under  s.  4  of  the  Indian  Contract  Act  (IX  of 
1872).  Dhondbhat  Narharbhat  v.  Atmaram 
MoRESHVAR         .         .       I.  Ii.  R.  13  Bom.  669 

Narayanasami  Mudaliar  v.    Lokambalammal 
I.  Ii.  R.  23  Mad.  156  note 

3. Acknowledgment.  The  plaint- 
iff sued  on  two  documents,  signed  by  the  defend- 
ant, in  one  of  which  a  sum  of  R203  was  stated  to  be 
"  due  to  you,  and  payable  on  the  16th  JvJy  ;"  and 
in  the  other  a  sum  of  R515  was  mentioned  "  for 
which  I  give  you  this  wi'iting,  the  whole  amount  of 
which  will  be  paid  up  in  full  on  the  3rd  of  August." 
Held,  to  be  not  mere  acknowledgments,  but  promis- 
sory notes.     IVIanick  Chund  v.  Jomoona  Doss 

I.  Ii.  R.  8  Calc.  645 

4.  Uncertain  agreement.    Heldt 

that  the  following  instrument  was  so  vague  and  in- 
definite in  its  terms  that  it  could  not  be  regarded  as 
a  promissory  note  :  "  I,  J  ilf  C,  do  hereby  pro- 
mise to  pay  at  Allahabad  to  the  manager  of  the 
Agra  Savings  Bank,  Limited,  the  sum  of  RIO  on  or 
before  the  15th  day  of  October  1876,  and  a  similar 
sum  monthly  every  succeeding  month,  for  full 
value  and  consideration  received  ;  dated  the  9th 
September  1876."     Carter  v.  Agra  Savings  Bank 

I.  Ii.  R.  5  All.  562 

5. Promissory  note  payable  to 

"  bearer  on  demand  " — Note  payable  wlienever 
'  dhani  '  [i.e.  the  owner)  may  demand — Dhani  note 
equivalerU  to  "  bearer  " — Not  a  negotiable  instru- 
ment— Paper  Currency  Act  {XX  of  18^2),  s.  25 — 
Negotiable  Instruments  Act  {XXVI  of  1881),  ss.  4 
and  13.     The  plaintiffa  brought  a  suit  on  an  alleged 
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PROMISSORY  NOTE— con/d. 

1.  FORM  OF— contd. 
promissory  note  of  the  defendants  for  R2,12o.  The 
note  was  in  Gujarati,  in  the  form  of  an  account,  on 
a  loose  sheet  of  paper.  After  reciting  that  the 
defendant  had  borrowed  the  said  sum  of  R2,12o  on 
personal  security,  and  that  interest  was  to  run 
there  on  at  a  specified  rate,  the  document  continued 
as  follows  :  "  The  same  (i.e.,  the  sum  borrowed  with 
interest)  are  payable  whenever  dhani  (the  owaer 
or  lender)  may  demand  payment  thereof."  The 
defendant  contended  that  the  note  in  question  was 
in  form  one  payable  to  "  bearer  on  demand,"  and 
as  such  illegal  and  void,  as  being  in  contravention 
of  the  provisions  of  s.  25  of  the  Paper  Currency  Act 
(XX  of  1882).  Held,  that  dhani  was  not  in  the 
ordinary  or  the  commercial  language  of  the  Bombay 
Presidency  equivalent  to  "  bearer  "  in  the  sense 
■that  word  was  employed  rn  the  Paper  Currency  and 
Negotiable  Instruments  Acts,  and  that  the  docu- 
ment in  question  was  not  therefore  a  negotiable  in- 
strument, nor  obnoxious  to  the  provisions  of  the 
former  Act,  and  there  was  no  objection  to  a  suit 
fovinded  upon  it.  Jetha  Pabkha  v.  Raxichandra 
ViTHOBA  .         .       I.  L.  R.  16  Bom.  689 


6. 


—  Proposal  for  a  loan — Contract 


Act  (IX  of  1872),  g.  2— Stamp  Act,  s.  3.  A  letter 
reciting  a  request  for  a  loan,  calling  on  the  addressee 
to  pay  the  amount  to  the  bearer  of  the  letter,  and 
continuing,  "  this  sum  I  shall  repay  vdih  interest 
and  get  back  this  letter :  I  re- 
quest you  will  not  neglect  to  pafp-  the  amount  on  the 
frtrength  of  this  letter,"  is  a  promissory  note  and 
not  a  mere  proposal  for  a  loan.  Cha>"Xamma  v. 
Ayyakxa         .         .  I.  L.  R.  16  Mad.  283 

7. Negotiable  Instruments  Act 

(XXVI  of  1881),  s.  4:— Stamp  Act  (1S79),  Sch.  I, 
A  rt.  1.  A  debtor  signed  and  delivered  to  his  creditor 
an  unstamped  document  as  follows  :  '"  The  accoimt 
executed  on  ...  by  ...  to  ..  . 
The  amount  which  I  have  this  day  received  from 
you  in  cash  is  R  700.  This  sum  I  am  bound  to  pay 
you.  Therefore,  adding  to  this  sum  interest  at  8 
aimas  per  cent,  per  mensem,  I  am  liable  to  pay. 
This  is  the  account  in  this  manner  executed  ^vith 
my  consent."  Held,  that  the  document  was  not  a 
promissory  note,  and  was  admissible  in  evidence. 
Ttrupathi  Gottxdak  v.  Rama  Reddi 

I.  L.  R.  21  Mad.  49 


8. 


Contract   or   obligation.    A 


promissory'  noto  was  held  to  be  a  "  contract  or  obli- 
gation "  under  s.  16  of  the  Registration  Act  of  1864 
for  the  purposes  of  limitation.  Pyari  Ck.\xd 
MiTTER  r.  Frazeb    .  6  B.  L.  R.  Ap.  40 

s.c.  Offical  Assignee  v.  Fbazer 

14  W.  R.  O.  C.  51 

See  Leslie  v.  PrNCHAKCN'  Mitter 

6  B.  L.  R.  668 
15  W.  R.  O.  C.  1 

9.  Necessity  of  delivery  of  note 

— Making  of  note.     The  making   of  a  promissory 
iiote  is  altogether  the  act  of  the  maker,  and  delivery 


PROMISSORY  NOTE— <ontd. 

1.  FORM  OF— concld. 

to  the  promisee  is  requisite  to  render  it  complete. 
Winter  v.  Roxj>-d   ...  1  Mad.  202 

2.  EXECUTION. 

Evidence  as    to  executioif— Pro 

babilites.  Case  in  which  it  was  held  on  the 
evidence  and  a  discussion  of  surrounding  probabili- 
ties that  the  first  Court  was  in  error  in  finding  that 
a  promissory  note  sued  on  had  been  executed  by 
the  defendant.  Hurrichfrx  Bose  v.  MoKiyoRA 
Nath  Ghose  .         .     Ij.  R.  19 1.  A.  4 

3.  CONSIDERATION. 

1. Note    given  in  payment  of 

loss  on  -wagering  contract — Act  XXI  of  1<48 
— Bom.  Act  III  of  1S65.  A  promissory  note  which 
has  for  its  consideration  a  debt  due  on  a  wagering 
contract  is  not  binding  in  the  hands  of  the  original 
payee.     Trikam  Damodhar  f.  Lala  AttiRCHAKD 

8  Bom.  A.  C.  131 

2.  Note  given  partly  for  "ba- 
lance of  bets  and  lotteries" — Lottery  Ad  (V 
of  1S44).  The  defendant  agreed  with  the  plaintiff 
to  take  the  plaintiffs  mare  "  Bridesmaid "  on 
"  racing  terms  " — all  winnings  to  be  divided  equally 
between  them,  and  the  plaintiff  to  have  the  option 
of  claiming  a  one-fourth  share  of  any  lottery  in 
which  she  might  be  bought  by  or  on  account  of  the 
defendant ;  the  plaintiff  to  keep  and  train  "  Brides- 
maid "  for  R6t^  a  month.  Subsequently,  the  plaint- 
iff agreed  to  keep  and  train,  for  a  like  sum  for  each 
horse,  five  horses  belonging  to  the  defendant.  Th» 
defendant  having  been  posted  as  a  defaulter,  the 
plaintiff,  at  the  defendant's  request,  advanced 
certain  sums  to  the  Secretary  of  the  Calcutta  Races 
to  enable  the  defendant's  horses  to  run.  As 
se«urity  for  the  repayment  of  such  advances,  and 
of  a  sum  of  R4,456-6  which  had  beeome  due  to  the 
plaintiff,  and  which  included  an  item  of  R  1,1-19  for 
"  balance  of  bets  and  lotteries,"  and  a  smaller  sum 
in  respect  of  certain  tickets  in  the  "  Secundra 
Raffle,"  the  defendant  gave  to  the  plaintiff  a  letter 
of  hypothecation  of  his  five  horses,  whereby  it  was 
agreed  that  in  case  of  the  defendant's  default  the 
plaintiff  should  he  at  liberty  to  sell  the  horses. 
The  defendant  made  default,  and  the  plaintiff  ad- 
vertised the  horses  for  sale.  On  the  same  day  the 
defendant  WTote  and  gave  to  the  plaintiff  a  letter 
stating  that,  in  consideration  of  the  plaintiff's  with- 
drawing the  advertisement,  and  withholding  the 
sale  for  a  certain  period,  h©  would  give  the  plaintiff 
a  promissory'  note  for  the  balance  of  his  claim.  A 
note  for  RT.OOO  wa«  accordingly  given  by  the  de- 
fenda»t  to  the  plaintiff.  In  the  account  delivered 
by  the  plaintiff  to  the  defendant,  he  had  by  mistake 
overcredited  the  defendant  with  R744  in  an  item 
headed  "  cash  received  from  the  Secretary  of  the 
Calcutta  Races,  balance  of  racing  account  "  and 
under  which  was  included  the  following  item  : 
"  /.  0.  U.,  deducted  from  lottery  account,  R480." 
On  receiving  information  of ^the  «rior,  the   defend- 
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ant  gave  the  plaintiff  another  promissory  note  for 
R744.  In  an  action  on  the  notes  brought  mider 
Act  V  of  1866,  the  plaintiff  obtained  a  decree, 
which  -was  set  aside  on  the  defendant's  application, 
and  leave  was  given  to  him  to  appear  and  defend. 
Written  statements  were  then  filed  on  the  plaintiff's 
application.  Held,  by  Macpheksox,  J.,  that  the 
t^^o  pri  missory  notes  were  given  as  security  for 
the  ^^hole  of  the  plaintiff's  claim  :  that  the  items 
for  "  balance  of  bets  and  lotteries  "'  and  for  the 
"  Secnndra  Baffle  "'  being  rendered  illegal  by  the 
Lottery  Act  (V  of  1844),  pai-t  of  the  consideration 
for  the  notes  was  illegal,  and  no  action  was  main- 
tainable upon  them.  His  Lordship  therefore  dis- 
missed the  plaintiff's  suit.  On  appeal,  held  by 
Couch,  C.J.,  that  the  promissory  note  for  R7,000 
was  not  vitiated  by  the  Rl,149  being  part  of  the  ; 
consideration  for  it  :  although  that  portion  of  the  j 
latter  sum  which  Avas  won  by  lotteries  was  obtained 
by  an  illegal  transaction,  it  was  not  illegal  for  the 
defendant  to  receive  the  money,  and,  having  done 
so,  to  pay  the  plaintiff  his  share  or  to  promise  to 
do  so.  But  the  money  paid  in  respect  of  the 
"  Secundra  Raffle,"'  being  money  paid  in  execution 
of  an  illegal  purpose,  was  an  illegal  consideration 
which  disentitled  the  plaintiff  to  recover  on  the 
note.  Held,  further,  that  the  note  for  R  744  was 
given  upon  good  consideration.  All  the  facts  of 
the  case  being  stated  in  the  plaintiff's  a\  ritten  state- 
ment, the  Coui't  might  allow  the  plaint  to  be  amend- 
ed, and  frame  an  issue  as  to  what  amount  Avas  due 
to  the  plaintiff  in  respect  of  the  consideration  for 
the  note  for  R 7,000.  Held,  by  Maekby.  J.,  that 
both  notes  were  good,  iiiasmuch  as  the  promise  con- 
tained in  them  did  not  spring  from,  nor  was  it  the 
creature  of,  the  original  illegal  agreement,  but  was 
a  separate  agreement.     Joseph  v.  Solano 

9  B.  L.  R .  441     18  W.  R.  424 

3.  • Proitiisscry  note   on  account 

of  pre-existing  loan — Adion  mainiaimihle  on 
origincd  coiisideralion.  eien  if  note  unstmnped  and 
inadmis.^ihle.  Where  a  bill  or  note  is  not  itself  the 
original  contract,  but  is  executed  on  account  of  a 
pre-existing  independent  obligation  complete  in 
itself,  an  action  on  the  original  obligation  is  main- 
tainable without  regard  to  such  bill  or  note,  if  it  is 
not  paid  at  maturity,  provided  the  party  taking 
the  bill  or  note  has  done  nothing  with  it,  which 
would  render  the  debtor  liable  on  it  to  third  parties 
and  the  inadmissibility  in  CA-idence  from  any  cause 
of  such  bill  or  note  will  not  affect  the  maintainabi- 
lity of  the  suit.  It  will  be  olhtUMiso,  if  the 
original  cause  of  action  is  the  bill  or  note  itself. 
Sheikh  Alcbar  v  Sleihh  Khnn,  I.  L.  B.  7  Calc.  256. 
followed.  PoOii  .Ecddi  v.  Velayudnsiviin,  I.  L.  7?. 
10  Mod.  94,  distinguished.  Yaklagadda  Veera 
Ragavayya  v.  Gorantla  Ramayya    (1905) 

I.  L.  R.  29  Mad.  Ill 
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person  for  purpose  of  aLowing  him  to  sue 
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4.  ASSIGNMENT    OF.  AND  SUITS   ON,   PIKI^ 
MISSORY  NOTES— cowW. 

— Assignment  of  negotiahle  instrument.  There  i» 
nothing  illegal  in  the  true  holder  of  a  promissory 
note  endorsing  it  to  another  person,  with  the  ex- 
press object  of  allowing  him  to  sue  upon  it.     Ram- 

PAL  MOOKERJEE  V.    HaRAX  ChANDRA  DhAR 

3  B.  L.  R.  O.  C.  130 :  12  W.  R.  O.  C.  9 

2. Benami  transaction — Right  of 

henamidar  to  sve  on  vote.  The  payee  and  holder 
of  a  promissory  note  is  not  debarred  from  suing  on 
it  bj^  reason  of  the  fact  that  a  third  person  is  really 
interested  in  it.  Bojjamma  r.  Vevkataramayya 
I.  L.  R.  21  Mad.  30 

3.  Minor''s    stiit    h^ 

another  next  friend — Bight  to  sue  on  note  not 
endorsed.  An  infant  .'ued  by  h's  next  friend  to  re- 
cover the  balance  due  on  a  promissory  note  alleged 
to  have  been  made  and  delivered  on  account  of  his 
estate  to  his  mother  and  guardian  who  had  not  en- 
dorsed the  note.  Held,  that  the  suit  was  maintain- 
able in  the  absence  of  an  endorsement.  Gtjrf- 
MURTi  V.   SiVAYYA     .  I.  L.  R.  21  Mad.  391 


4. 


Assignment  of  promissory 


note  by  endorsement — Negotiahle  Instrnmentu 
Ad  (XXVI  of  1882),  s.  8— Bight  of  sv.it— Benami - 
dnr.  An  endorsement  legally  made  of  a  promis- 
sory note  followed  by  delivery  of  it  to  the  endorsee- 
makes  him  the  "  holder  "of  it  within  the  mean- 
ing of  s.  8  of  the  Negotiable  Instruments  Act,  and 
he  can  sue  upon  the  note,  although  he  may  be  a 
benamidar  of  the  real  owner  of  the  note.  Sarat 
Chunder  Dtjtt  v.  Kedar  Nath  Dass 

2  C.  W.  3Sr.  286 

Suit    by    endorsee    against 


maker — Endorsement  of  overdue  note.  In  a  suit  by- 
endorsee  against  the  maker  of  a  promissory  note 
payable  on  demand,  the  defence  was  that  there  were 
dealings  in  skins  between  the  defendant  and  the- 
payee,  and  an  agreement  was  made  by  which  the 
payee  was  to  trj  the  defendant  R4,500  as  an  advance 
upon  goods  to  he  sup])lied  by  the  defendant  to  the 
payee  ;  that  the  money  was  paid  and  the  promis- 
sory note  sued  on  was  made,  and  delivered  as  an 
acknowledgment  of  the  receipt  of  the  money  and  as 
a  security  for  what  should  be  due  to  the  maker  in 
respect  of  the  dealings.  The  defendant  stated  that 
the  state  of  the  accounts  between  him  and  the  maker 
showed  a  balance  in  favour  of  the  defendant,  and 
notice  to  the  plaintiff  of  these  facts  was  alleged. 
The  note  was  endorsed  to  the  plaintiff  two  years  and 
eleven  months  after  date.  Held,  that,  although  the 
evidence  failed  to  make  out  notice  to  the  plaintiff, 
the  note  when  endorsed  was  an  overdue  note,  and 
that  the  plaintiff  took  it  subject  to  the  then  state  of 
the  accounts  between  the  payee  and  the  defendant. 

CoMMP-NDPrN    MoHIDEEN    SaIB    V.     OrEE      MeERAH 

Saib  7  Mad.  271 

6. Endorsement  of  note  over- 
due— Note  on  demand — Be -endorsement.  Before  a 
promissory  note  on  demand  can  be  treated  as  over- 
due in  the  hands  of  an  endorsee,  there  must  be  some- 
evidence  of  demand.     The  re-endorsement  of  a  dis- 
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charged  promissory  note  cannot  revive  the  liability 
of  the  maker.  Commundun  Mohideen  Saib  v. 
Oree.  Mterah  Satb,  7  Mad.  271,  followed.  The 
fact  that  the  endorsee  of  a  promissory  note  becomes 
one  of  the  members  of  a  firm  which  has  undertaken 
to  discharge  the  liability  created  by  the  maker  of  the 
note  does  not  discharge  the  obligation  on  the  note 
so  as  to  invalidate  re-endorsement  for  value.  Van 
Ingen  v.  DnrjrxA  L.at.t.  Lallah 

I.  L.  R.  5  Mad  108 

7.  Receipt  endorsed  on  note — 

Presumption  of  payment.  Though  a  receipt  on  the 
back  of  a  bill  of  exchange  or  promissory  note  prima 
facie  imports  that  the  bill  or  note  has  been  paid,  yet 
the  receipt  is  capable  of  being  explained  ;  and  if  it 
appears  that  the  bill  or  note  has  not  been  paid  and 
that  another  bill  or  note  was  substituted  for  it,  the 
Court  will  not  be  justified  in  concluding  that  the 
party  who  gave  up  the  note  in  that  way  meant  that 
the  debt  secured  by  the  note  was  to  be  considered  to 
have  been  paid.  Stewakt  v.  Delhi  and  London 
Bank  .  17  W.  R.  201 


8. 


Suit  to  recover  money  due 


on  a  promissory  note  by  assignee  of  rights 
of  payee  not  being  endorsee — Segotiable  In- 
strument.^ Act,  1881,  ss.  8,  9.  K  executed  a  promis- 
sory note  on  demand  for  H6,000  in  favour  of  5  in 
1882.  In  1884  S  by  an  agreement  in  writing  assign- 
ed all  her  property,  including  the  promissory  note 
to  J/,  but  did  not  endorse  over  the  promissory  note 
to  M.  M  assigned  his  rights  in  the  promissory 
note  to  a  bank  in  payment  of  a  debt.  In  a  suit  by 
M  and  the  bank  against  K  and  <S  to  recover  the  prin- 
cipal and  interest  due  on  the  note  : — Held,  that  the 
plaintiffs  could  not  maintain  the  suit.  Pattat 
Ambadi  Marar  v.  Krishnan 

I.  L.  R.  11  Mad,  290 


9. 


Suit  by  assignee  by   invalid 


endorsement — Claim  also  on  the  original  debt  in 
respect  of  which  note  was  given — Maintainability  of 
suit.  The  purchaser  of  the  assets  of  a  bank  in  liqui- 
dation, which  assets  included  a  debt  due  by  defend- 
ants to  the  late  bank  and  a  promissory  note  given 
in  respect  of  that  debt,  sued  defendants  on  the  pro- 
missory note  as  weU  as  on  the  original  debt  in 
respect  of  which  the  note  had  been  given.  The 
note  had  not  been  endorsed  until  after  the  bank 
had  been  wound  up  and  had  ceased  to  exist,  and. 
the  endorsement  had  been  held  to  be  invalid. 
Held,  that  plaintiffs  were  entitled  to  sue  for  the 
original  debt  even  though  they  w  ere  not  entitled 
to  stie  on  the  promissory  note.  Pothi  Beddi  v. 
Velayudasivan,  I.  L.  R.  10  Mad.  94,  referred  to. 
RaMCHANDRA    Rao  v.   VENKAlARAirANA  Ayyar 

I.  L.  R.  23  Mad.  527 


10. 


Bill  of  exchange — Endorser 


of  note  or  hill,  rights  of — Bight  to  securities  deposited 
of  endorser  paying  the  holder  of  note  or  bill — Surety. 
The  same  rule  is  applicable  to  the  endorser  of  a  pro- 
missory note  that  applies  to  the  endorser  of  a  bill- 
of -exchange,  that,  if  he  pays  the  holder  of  it,  he 
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is  entitled  to  the  benefit  of  the  securities  given  by 
the  maker  in  the  one  case,  the  acceptor  in  the  other, 
which  the  holder  has  in  his  hands  at  the  time  of  the 
payment,  and  upon  which  he  has  no  claim  except 
for  the  note  or  bill.  Duncan  Fox  d-  Co.  v.  North 
and  South  Wales  Bank,  L.  R.  6  Ap.  Cas.  1,  referred 
to.  Promissory  notes  made  by  an  agent,  acting 
for  himself  and  for  his  principal,  were  secured  by 
the  deposit  of  title-deeds  of  property,  belonging  to 
the  principal,  in  the  hands  of  a  bank  which  dis- 
counted the  notes,  and  the  latter  were  paid  at 
maturity  by  an  endorser.  Held,  that  the  endorser 
was  entitled  to  a  transfer  of  the  deeds  to  him  as 
security,  without  further  assent  from  the  owner. 
Held,  also,  that  he  was  entitled  to  have  them  trans- 
ferred to  him  on  the  ground  that,  as  a  fact,  the 
agent,  acting  within  the  principal's  authority,  had 
agreed  that  in  consideration  of  his  paying  the 
amount  of  the  notes  to  the  holder,  he  should  have 
this  securitv,  the  bank  assenting.  Aga  Ahmed 
Ispahan:  v.  Crisp        .        I.  L.  R.  19  Calc.  242 

L.  R.  19  I.  A.  24 


U. 


Liability    of   maker,    dis. 


charge  of — Failure  to  present  note  at  due  dale. 
Semble  :  The  maker  of  a  promissory  note  is  not 
discharged  by  the  holder's  failure  to  present  it  at 
due  date.     Ramakistnayya  r.  Kassim 

I.  L.  R.  13  Mad.  172 


12. 


Promissory  note  not  pre- 


sented for  payment  at  maturity — Segotiable 
Instruments  Act  {XXVI  of  ISSl),  ss.  64,66— Effect 
of  non-presentment.  Held,  that  the  non-present- 
ment for  payment  at  maturity  of  a  promissory 
note,  the  presentment  of  which  is  required  by  s.  66 
of  the  Negotiable  Instruments  Act,  1881,  ha«  not 
the  effect  of  relieving  from  liability  the  maker  of 
the  note.  Farzand  Ali  v.  Agra  Sav'ngs  Bank,  All. 
Weekly  Not€9  {lS9^i)  201.  and  Ramakistnay.a  v. 
Kassim,  I.  L.  R.  13  Mad.  172,  followed.  Phtx 
Chand  v.    GangaGhtxam  .  I,  L.  R.  21  All.  450 


13. 


Effect    of   an    invalid    en- 


dorsement  of  a  promissory  note  by  payee — 
Negotiable  Instruments  Act  (AW TV  of  1881),  s.  46 
— Note  recovered  by,  but  -not  re-ittdorsed  to,  the  payee. 
The  defendant  gave  plaintiffs  a  promissory  note 
payable  on  demand.  The  plaintiff  endorsed  the 
note  to  a  third  party,  a  creditor  of  his,  who  sued 
the  defendant  on  the  note  on  his  refusal  to  pay 
the  defendant  pleaded  that  it  had  been  agreed 
between  the  payee  and  himself  that  the  note  should 
not  take  effect  until  the  payee  had  performed 
certain  conditions  which  remained  unperformed. 
The  suit  was  accordingly  dismissed.  The  plaintiff 
thereupon  paid  the  endorsee  and  took  back  the  note, 
which,  however,  was  not  re-indorsed,  and  instituted 
the  present  suit  against  the  defendant,  who  pleaded 
that  the  property  in  the  note  was  not  vested  in  the 
original  plaintiff  so  as  to  enable  him  to  maintain  tho 
suit.  On  the  decease  of  the  plaintiff  before  the  trial, 
his  sons  were  substituted  as  plaintiffs.  Held,  that, 
although  the  property  in  a  promissory  note  payable 
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to  order  on  demand  passes  by  endorsement  and 
delivery  (Act  XXVI  of  1881,  s.  46),  the  endorse- 
ment in  this  case  had  been  declared  invalid  in  the 
suit  referred  to,  and  must  therefore  be  treated  as 
cancelled,  and  consequently  the  property  in  the  note 
was  vested  in  the  plaintiff  at  the  date  of  the  suit 
so  as  to  enable  him  to  maintain  it.     Marimttthtj 

PiLLAI    V.    KeISHNASAMI    ChETTI 

I.  li.  R.  17  Mad.  197 


14. 


Assignment  by  payee  of  all 


his  property  including  the  promissory  note 

— Negotiation — Abf^ence  oj  endorsement — Negotiable 
Instruments  Act  {XXVI  of  1881),  ss.  8  and  9.  A 
promissory  note  payable  to  payee  or  order  cannot 
be  negotiated  by  the  mere  assignment  by  the  payee 
of  all  his  property  including  the  note.  Pattat 
Ambodi  Marar  v.  Krishnan,  I.  L  R.  11  Mad.  29, 
followed.  Abeoy  Chetti  v.  Ramchandea  Rati 
I.  Ii.  R.  17  Mad.  461 


15. 


Contemporaneous  collater- 


al agreeme'i3  onsistent  "with  the  terms 
of  the  promissory  note— Right  of  suit  un/Ier 
Ch.  XXXIX,  Civil  Procedure  Code.  The  plaintiffs 
advanced  money  to  defendant  for  the  supply  of 
certain  goods.  On  defendant's  failure  to  supply  the 
goods,  plaintiffs  pressed  for  repayment,  and  a  pro- 
missory note  payable  on,  demand  for  the  amount 
due,  was  executed  ;  at  the  same  time  an  agreement 
entered  into  by  defendant  to  liquidate  the  amount 
due  on  the  promisssory  note  by  fortnightly  consign- 
ments, the  consignment  to  be  made  within  fourteen 
days  of  the  date  of  the  promissory  note.  On  defend- 
dant's  failure  to  send  the  consignments  as  promised, 
a  suit  was  brought  under  Ch.  XXXIX,  Civil  Pro- 
cedure Code.  Held,  that  the  suit  was  rightly  filed 
under  Ch.  XXXIX  ;  that  the  agreement  to  liqui- 
date the  amount  due  by  fortnightly  consignments 
was  a  collateral  undertaking  consistent  with  the 
existence  of  the  note  containing  an  absolute  pro- 
mise to  pay  ;  that  such  collateral  agreement  was 
no  answer  to  the  suit  on  the  promissory  note  ;  and 
that  the  plaintiff  was  entitled  to  a  decree.  Simon 
V.  Mahomed  Sheeiff  .  I.  L.  R.  19  Mad.  368 
16. Promissory  note  by  member 
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Ayyae,  JJ.  (Davies,  J.,  dissenting),  that  all  the 
members  of  the  undivided  family  were  liable.  Per 
Subeahmakia  Ayyae,  J. — Even  assuming  that  the 
maker  of  the  note  was  not  the  manager  of  the  family 
he  was  the  agent  of  his  co-parceners  when  buying 
the  land  and  raising  the  loan,  and  his  acts  as  such 
agent  bound  the  uncle  who  expressly  assented  to 
them  ;  also  that,  inasmuch  as  the  uncle  was  liable, 
liis  sons  must  be  also  held  liable  for  the  debt  to  the 
extent  to  which  they  were  interested  in  the  family 
property,  and  that  even  if  they  were  minors 
when  the  money  was  borrowed.  Whether,  having 
regard  to  ss.  233  and  234  of  the  Indian  Contract  Act, 
a  principal  cannot  be  proceeded  against  upon  a  nego- 
tiable instrument  executed  by  an  agent  in  his  own 
name.  Qucere  :  Per  Davies,  J. — (i)  Had  the  suit 
been  brought  on  a  bond,  or  on  the  debt  of  which 
the  promissory  note  afforded  evidence,  other  mem- 
bers of  the  family  might  have  been  held  liable  as 
well  as  the  maker  of  the  note,  on  the  ground  that 
the  latter  represented  them.  But  in  the  case  of  a 
suit  on  a  promissory  note  (as  this  suit  was)  no  such 
representation  could  be  alleged  unless  the  persons 
said  to  be  represented  appeared  by  name  on  the  face 
of  the  document ;  (ii)  where  the  name  of  only  ona 
person  appears  on  a  promissory  note  and  he  does 
not  purport  to  make  it  on  behalf  of  any  one  but 
himself,  none  but  the  maker  can  be  held  liable  to 
discharge  it.  Keishna  Ayyae  v.  Keishnasami 
Ayyae  .         .         I.  L.  R.  23  Mad.  59T 


of  an  undivided  Hindu  family — Liability  of 
other  member — Negotiable  Instruments  Act  {XXVI 
of  1881),  ss.  4,  2fl,  27.  The  maker  of  a  promissory 
note  (executed  in  plaintiff's  favour),  being  a 
member  of  an  undivided  Hindu  family,  had  bor- 
rowed from  plaintiff  the  money  represented  by  the 
note  and  purchased  therewith  land  for  the  benefit 
of  the  family,  which  consisted  of  himself  (the  maker 
of  note),  an  uncle,  and  the  sons  of  the  uncle.  The 
uncle  had^always  recognized  the  debt  as  a  family 
debt,  and  the  land  purchased  with  the  money  bor- 
rowed had,  in  a  subsequent  division  of  property, 
been  allotted  to  the  uncle  and  his  sons,  who  had  also 
agreed  with  the  maker  of  the  note  that  they  would 
discharge  the  debt.  On  a  suit  being  brought  against 
the  maker  of  the  note,  as  well  as  the  uncle  and  his 
sons  : — Held,   'per  [Shephard  and     Subeahmania 


17. 


Endorsement — Negotiable  In- 


struments Act  (XXVI  of  1881),  s.  51 — Promissory 
tiote  in  favour  of  two  payees — Endorsement  by  one  in 
favour  of  the  other — Suit  by  endorsee  as  such — Main- 
tainability— Suit  by  endorsee  as  assignee  of  chose  in 
action — Endorsement,  evidence  of  assignment.  Where 
a  promissory  note  has  been  made  in  favour  of  two 
payees,  one  of  whom  endorses  it  to  the  other,  the 
endorsee  cannot  sue  on  the  note  as  endorsee  or  as 
one  of  two  joint  payees.  He  may,  however,  main- 
tain a  suit,  in  respect  of  the  amount  due  under  the 
note,  as  assignee  of  the  chose  in  action.  Though 
such  an  endorsement  cannot  operate  as  an  endorse- 
ment under  the  law  merchant,  it  may  be  relied  on 
as  evidence  of  an  assignment  by  way  of  release  in 
favour  of  the  endorsee.  Rule  428  of  the  Rules  of 
Procedure  of  the  Presidency  Small  Cause  Court  is 
•not  vltra  vires.  Muhammad  Ktjmaehally  v-  Ranga 
Rao  (1901)         .         .         I.  L.  R.  24  Mad.  654 

18.  False  or  forged    note — Debt 

— Slit  for  recovery  of  Promissory  note  false  or  forged 
— Whether  plaintiff  can  succeed  on  proof  of  loan- 
Where  the  plaintiffs  brought  a  suit  for  recovery  of 
money,  on  the  allegation  that  the  defendant  had 
taken  from  the  plaintiffs  a  loan  by  executing  a  note 
in  favour  of  one  of  the  plaintiffs  : — Held,  that,  even 
if  the  promissory  note  be  a  forgery,  the  plaintiffs 
would  succeed  if  they  could  prove  the  loan  by  in- 
dependent evidence,  ^ioii  Lal  Saha  v.  Monmo- 
han  Gcssami  (1900)       .         .         5  C.  W.  N.  56 
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PEOMISSORY  NOTB—condd. 

4.  ASSIGNMENT  OF,  AND  SUITS  ON,   PRO- 
MISSORY  NOTES— coticW. 


PROPERTY— corifef. 


19. 


Presumption  of  payment — 


Presumption  of  payment  arising  from  possession  of 
note  by  debtor — Evidence  rebutting  presumption — 
Books  of  account  kept  in  course  of  business — Evidence 
Act  (I  of  1872),  s.  31.  In  a  suit  on  a  promissory 
note,  where  the  note  and  the  security  for  its  pay- 
ment were  in  the  possession  of  the  defendant  : — 
Held,  that,  tinder  the  circumstances  of  this  case, 
as  shown  by  the  evidence,  the  prima  facie  presump- 
tion that  the  note  had  been  paid  was  rebutted. 
Books  regularly  kept  in  the  course  of  business  can, 
under  the  Evidence  Act,  be  used,  not  only  for  the 
purpose  of  refreshing  the  memory  of  a  witness, 
but  also  as  corroborative  evidence  of  the  stoiy  he 
teUs.  Bhog  Hokg  Kong  v.  Ramanathek  Chetty 
(1902)  .  .  .  I.  li.  R.  29  Gale.  334 
s.e.  6  C.  W.  N.  401 
L.  R.  29  I.  A.  43 


20. 


Collateral     covenant    not 


to  sue  for  limited  time  no  bar  to  suit  on- 
Indorsee  with  notice  of  covenant  may  sice.  A  colla- 
teral covenant  not  to  sue  for  a  limited  time  on  a 
promissory  note  does  not  suspend  the  right  of 
action  on  the  note  and  cannot  be  pleaded  in  bar  to 
an  action  on  the  note.  Thimbleby  v.  Barron,  3  M. 
d:  W.  210,  referred  to  and  followed.  Ray  v.  Jcmes 
9  C.  B.  B.  N.  >\  416,  referred  to  and  followed.  The 
payee  of  the  promissory  note  executed  an 
agreement  in  the  following  terms  : — "  You 
will  ever  from  the  1st  of  May  be  paying  interest 
to  me  on  account  of  the  (promissory)  note  for 
R5,000  executed  this  day  by  you  in  my  favour, 
the  interest  for  every  month  being  sent  on  the  first 
of  the  next  month.  I  shall  take  the  above  rupees 
five  thousand  from  you  after  giving  jivanamsam 
(maintenance  money)  to  my  mother-in-law,  and 
obtaining  a  release  bond  ;  or  I  t\  ill  take  the 
said  rupees  five  thousand  after  the  lifetime  of 
my  mother-in-law."  Held,  that  this  agreement 
was  only  a  collateral  covenant  not  to  sue  for  a  limi- 
ted time  and  was  no  bar  to  an  action  by  an  indorsee 
with  notice  of  the  agreement.  Somastindabam 
Chettiar  v.  Naeasimha  Chabiab  (1905) 

I.  L.  R.  29  Mad.  212 
PROOF. 

See  BxTBDEN  of  Proof. 
See  Oktjs  of  Proof. 

of  etistom — 
-See  HrNDTi  Law     I.  L  R.  36  Calc.  590 


—  of  deposition — 
See  Deposition     .        13  C.  W.  K".  409 


PROPERTY. 


See  Attachment — Subjects  of  Attach- 
ment. 


See  Criminal  PBocEorRE  Code,  ss.  517,. 
520    .  I.  L.  R.  27  All.  630 

See  Immoveable  Property. 

See  Joint  Property. 

See  Moveable  Peoperty. 

—    at  disposal  of  Government  — 


See  Right  op  Sun — Property  at  Dis- 
posal op  Government. 

I.  L.  R.  19  Bom.  668 

See  Treasure  Trove. 

I.  L.  R.  19  Bom.  668 

decreed  to    plaintiff,   order   for 


production  of- 


See  Execution  of  Decree — Mode    of 
Execution — Generally,  etc. 

3  N,  W.  319 
—  description  of — 


See  Registration  Act,  s.  21. 

—  disposal  of— 

See  Confiscation  I.  L.  R.  34  Gale.  986 

—  divesting  of— 
<See    Hindu  Law — 

Adoption — Effect  of  Adoption. 

In"heritance — Divesting  of.  Exclu- 
sion from,  and  Forfeiture  of. 
Inheritance. 

Widow — Disqualification — Unchast- 

ITY. 

See  Will — Construction. 

I.  li.  R.  4  Calc.  420 

1  Ind.  Jur.  N   S.  375 

I.  L.  R.  6  All.  583 

I.  L.  R.  15  Mad.  448 

—  found  on  accused — 


See  Appeal  in  Crdiinal  Cases — Crimi- 
nal Procedure  Code. 

I.  L,  R.  30  Calc.  690 

See  CRDitN"AL  Proceduee  Code,  s.  517. 
I.  li.  R.  24  Calc.  499 
1  C.  W.  K".  438  ;  561 

—  in  different  districts — 


ment  of— 


See  JuBiSDicTioN — Suits  for  Land — 
Pbopeety  in  Diffebent  DisrEiCTS. 

injury  or   obstruction  to   enjoy- 


See     Injunction — Special     Cases — Ob- 

STBUCTION    OB    InjUBY    TO    RiGHTS     0» 

Pbopeety 

See  Right  of  Suit — Injury  to  Ejtjot- 
MENT  OF  Pbopeety. 
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i»RO  THHTY—concld. 

in  the  soil — 

See  Fishery,  eight  of    .    24  W.  R.  200 

W.  R.  1864,  63 

I.  L.  R.  9  Cale.  183 

I.  li.  R.  10  Cale.  50 

1  W.  R.  79 

Marsh.  334  :  2  Hay  568 

See  Ownership,     Presumption  op 

I.  li.  R.  9  Mad,  175 ;  285 

See  Sanad     ,  I.  L.  R.  1  Bom.  523 

not  in  esse,  pledge  of— 

See  Stamp  Act,  1869,  s.  3. 

I.  L.  R.  2  Cale.  58 
on  which  duty  has  been  paid 


in  England — 


See  CoTTRT  Fees  Act,  Sch.  1,  cl.  11, 

I.  L.  R.  4  Cale.  725 

on  "whieh  there  is  a  mortgage  or 


ineumbrance 


tion — 


See  Court  Fees  Act,  Sch.  1,  cl.  11. 

8  B.  li.  R.  Ap.  43 

6  N.  W.  214 

I.  L.  R.  1  Bom.  118 

preservation  of,  pending  litiga- 


See  Execution  of  Decree — Stay      of 
Execution     .    5  C.  W.  N.  781 

—  production  of — 

See  Production  of  Property. 

—  restitution  of— 

See  Criminal  Procedure  Code,  s.  522. 

5  C.  W.  H".  250 


—  seized  by  police — 

See  Criminal  Procedure  Code,  s.  623. 
I.  L.  R.  17  Bom.  748 
I.  L.  R.  22  Cale.  761 


—  subject  to  a  trust — 

See  Court  Fees  Act,  Sch.  I,  Art.   11. 

6  B.  L.  R.  Ap.  138 

7  B.  L.  R.  57 

11  B.  L.  R.  Ap.  39 

14  B.  L.  E.  184 

I.  L.  R.  20  Cale.  575 

—  Restitution  of  order  for — Execution 


of  decree — Possession  under  decree — Reversal  of  decree 
— Restitution  of  property  after  reversal  of  decree — 
Mesne  profits — Civil  Procedure  Code,  1S82,  s.  244. 
A  Court  reversing  a  decree  under  which  possession 
of  property  has  been  taken  has  power  to  order 
restitution  of  the  property  taken  possession  of,  and 
with  it  any  mesne  profits  which  may  have  accrued 
during  such  possession.  Mookoond  Lal  Pal 
Chowdhry  v.   Mahomed  Sami  Meah 

I.  L.  R.  14  Cale.  484 


PROPINQUITY. 


See  Hindu  Law — ^Inheritance. 

I.  li.  R.  35  Cale.  721 


PROPRIETARY  RIGHT. 

See  Boundary 

exercise  of — 


8  W.  R.  343 

9  W.  R.  426 


See  Contract — Breach  of  Contract. 

7  C.  W.  TS.  562 

Proprietary  right— Mofussil  Courts 


— Legal  and  equitable  rights  to  property.  In  mofussil 
Courts  in  this  country  there  is  no  distinction  be- 
tween legal  right  and  equitable  right  to  property. 
There  is  but  one  kind  of  proprietary  right  not  divi- 
sible into  parts  or  aspects.  Seeder  Nazeer  Ali 
Khan  v.  Ojoodhya  Ram  Khan.  Munsoor  Ali 
Khan  v.  Ojoodhya  Ram  Khan     .  8  W.  R.  399 

PROPRIETOR. 

See  Babuana  Grant  .  13  C.  W.  N.  118 
See  Trespass    .       I.  L.  R.  36  Caic.  28 

PROSECUTION. 

See  Abatement  op  Prosecution. 

4  Mad.  Ap.  55 

See  Criminal  Procedure  Code,  s.  476. 

See   Evidence,    concoction    op. 

13  C.  W.  N".  622 

See  Jurisdiction  op  Criminal  Court. 
11  C.  W.  N.  832 

See  Malicious  Prosecution. 
See  Sanction  for  Prosecution. 

commencement  of — 

See  Complaint — Institution  of  Com- 
plaint, AND  Necessary  Prelimi- 
naries. 

of  witness — 

See  Defa:mation  .     I.  L.  R.  29  All.  685 

order  for — 

See  Criminal  Procedure  Code  (Act  V 
OF  1898),  s.  476. 

I.  L.  R.  34  Cale.  551 

revival  of — 

See  Complaint — Revival  of  Com- 
plaint. 

See  Criminal  Procedure  Code,  s.  437. 

iS'ee  Revision — Criminal  Cases,  Dis- 
charge of  Accused. 

See  Revision — Criminal  Cases — Revi- 
val OF  Complaint  and  Retrial. 


stale — 

See  Rioting      .     7  C.  W.  N.  245  ;  301 
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TROSECUTION— concW. 
"withdra'wal  from — 


See  Public  Prosecutor. 

I.  L.  R.  8  All.  291 

liimitation — Prosecution — 


limitation — Calcutta  Municipal  Act  {Bengal  III 
of  1899),  ss.  408,  419,  574  and  631—Bustee  improve- 
ment— Notice — Date  of  offence — Subsequent  notice 
under  s.  419 — Extension  of  time  by  Corporation. 
Where  a  notice  under  s.  408  of  the  Calcutta 
Municipal  Act  was  served  on  the  owner  of  a 
Intsiee  on  the  3rd  March  1906,  directing  certain 
improvements  within  three  months  from  its 
date,  but  the  owner  failed  to  comply  with  it 
and  served  a  notice  under  s.  419  of  the  Act  on  the 
2nd  July,  whereupon  the  Corporation  gave  her  fur- 
ther time  till  the  2nd  January  1907,  and  instituted 
a  complaint  on  the  23rd  January  for  non-compli- 
ance with  the  terms  of  the  notice  of  the  3rd  March 
1906  : — Held,  that  the  three  months  having  ex- 
pired on  the  2nd  June  1906,  the  offence  was  com- 
mitted on  the  next  day,  and  the  prosecution  was 
therefore  barred  under  s.  631  ;  and  that  the  notice 
under  s.  419  and  the  extension  of  time  by  the  Cor- 
poration, both  being  after  the  date  of  the  offence, 
were  ineffectual  in  extending  the  period  of  limita- 
tion.     KUMUD   KUMARI   DaSI   V.    CORPORATION   OF 

Calcutta  (1907)  .        I,  L,  R.  34  Calc.  909 

2. Jurisdiction — Criminal  Proce- 
dure Code  {Act  V  of  1898),  s.  476— Prosecution 
for  offence  committed  before  predecessor  in  office — 
Practice.  The  petitioner  swore  an  affidavit 
making  certain  allegations  against  a  peon,  in  a  suit 
pending  in  the  Court  of  the  Additional  Mimsif  of 
R,  who  ordered  an  enquiry.  On  the  transfer  of 
that  officer,  the  suit  was  made  over  to  the  2nd 
Munsif,  and  the  enquiry  was  continued  by  the  1st 
Munsif  of  the  place,  who  under  s.  476  of  the  Criminal 
Procedure  Code  ordered  the  prosecution  of  the 
petitioner  for  making  a  false  affidavit  :  Held,  that 
the  affidavit  having  been  filed  before  the  additional 
Munsif,  the  first  Munsif  had  no  jurisdiction  to  make 
the  order.  Begu  Singh  v.  Emperor,  I.  L.  R.  34 
Calc.  551,  followed.  Ranga  Ayyar  v.  Emperor,  I.  L. 
R.  29  Mad.  338,  not  followed.  Kartik  Ram  Bha- 
:kat  v.  Ejiperor  (1907)    .    I.  L.  R.  35  Calc.  114 

3. Criminal  Proce- 
dure Code  {Act  r  of  1898),  s.  476— Penal  Code  {Act 
XLV  of  1860),  ss.  114,  119,  193  and  210— Cogni- 
zance in  the  course  of  a  judicial  proceedirig — Juris- 
diction— Judicial  proceedings — Execution  proceed- 
ings. The  powers  conferred  by  s.  476  of  the  Crimi- 
nal Procedure  Code  can  only  be  exercised  if  the 
•offences,  in  respect  of  which  a  prosecution  is  or- 
dered, have  come  to  the  cognizance  of  the  Court  in 
a  judicial  proceeding.  Execution  proceedings 
subsequent  to  the  trial  of  a  suit  are  not  judicial 
proceedings.  Hara  Charn  Mookerjee  v.  Emperor, 
1.  L.  R.  32  Calc.  367,  followed.  Begu  Singh  v. 
Emperor,  I.  L.  R.  34  Calc.  551,  Dharmadas  Kamar 
V.  Sagore  Santra,  11  C.  W.  N.  189,  and  Emperor  v. 
Molla  Fuzla  Karim,  I.  L.  R.  33  Calc.  193,  referred 
to.  Kanto  Ram  Das  v.  Gobardhax  Das  (1907) 
I.  L.  R.  35  Calc.  133 


PROSECUTOR. 

See  Malicious  Prosecution. 

I.  L.  R.  30  All.  525 
12  C.  W.  N.  817 
PROSPECTUS. 

See  Company — Articles  of  Association 
AND  Liability  op  Shareholders. 

L  li.  R.  1  Bom.  320 
PROSTITUTE. 

See  Mahomedan  Law — Guardian. 

I.  Ii.  R.  1  All.  598 

suit  for  rent  of  lodgings  let  to — 

See  Landlord  and  Tenant — Tenancy 
FOR  Immoral  Purposes. 

9  B.  Ii.  R.  Ap.  37 

adoption  by — 

See  Hindu  Law — Adoption — Who  mat 
or  may  not  adopt. 

I.  Ii.  R.  26  Bom.  491 
I.  Ii.  R.  36  Calc.  824 

_  removal  of — 

See  Nuisance — Under  Criminal  Pbo- 
CEDTHE  Code — Removal  of  Prosti- 
tutes. 


L  ■ Registration  of  prostitutes — 

Act  XIV  of  1868,  ss.  11  and  21 — Jurisdiction  of 
Magistrates  to  entertain  pleas  of  irregularity  in  the 
registry — Possession  of  registry  ticket.  Under  Act 
XIV  of  1868,  the  police  are  not  empowered  to  put 
a  woman  on  the  register  of  ' '  common  prostitutes  " 
against  her  will.  The  penalty  prescribed  by  s.  11, 
Act  XIV  of  1868,  for  disobedience  of  any  of  its 
rules  is  for  a  "  woman  who  voluntarily  registers 
herself  as  a  common  prostitute."  A  Magistrate 
has  authority  to  hear  any  objection  urged  by  a 
woman  charged  ^\•ith  disobedience  of  the  rules 
under  Act  XIV  of  1868  against  the  legality  of  her 
registry,  or  that  she  is  not  a  common  prostitute. 
The  possession  of  a  registry  ticket  is  not  sufficient 
evidence  of  being  a  common  prostitute.  In  the 
case   of   Lakhimani  Raur  .  3  B.  L.  R.  A.  Cr.  70 

s.c.  Queen  v.  Lukhimonee  Raur 

12  W.  R.  Cr.  55 
Act  XIV  of  1868, 


S8.  11,  21 — Rules  13  and  27  passed  under  the  Act — 
Magistrate,  Competency  of — Jurisdiction.  Any 
woman  desirous  of  ceasing  to  carry  on  the  business 
of  a  common  prostitute  is,  imder  the  provisions  of 
the  Contagious  Diseases  Act,  1868,  absolutely  en- 
titled to  have  her  name  removed  from  the  register  ; 
and  any  rule,  or  portion  of  a  rule  purporting  to  have 
been  framed  under  the  provisions  of  that  Act  which 
places  any  obstacle  in  the  way  of  her  doing  so  is 
idtra  vires,  and  therefore  void.  Where  a  woman  is 
prosecuted  beforfe  a  Magistrate  under  s.  11  of  Act 
XIV  of  1868,  she  is  not  precluded  from  plead- 
ing that  she  has  ceased  to  be  a  common  prostitute 
and  that  she  has  taken  steps,  under  s.  21  and  the 
rules  framed  thereunder,  for  the  removal  of  her 
name  from   the   register ;  and   the   Magistrate   is 
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PROSTITUTE— conc^i. 

competent  to  entertain  such  a  defence.     Empress 

V.    NiSTAB   RaTTB 

I.  L.  R.  6  Calc.  163  :  7  C.  L.  R.  197 

PROSTITUTION. 

See  HisDTT  Law — Inheritance. 

obtaining  possession  or  disposal 


of  minor  for  purposes  of- 

See  Penal  Code,  ss.  332,  373. 

PROTECTED  INTEREST. 

See  Bengal  Tenancy  Act,  s.  160. 

13  C.  W,  N.  1025 

PROTECTIOlSr  OF  JUDICIAL  OFFI- 
CERS ACT  (XVIII  OF  1850). 

s.  1- 

See  Trespass     .    I.  L.  R.  36  Gale.  433 

PROTECTOR  OF  LABOURERS. 

See  Bengal  Act  VI  of  1865. 

3  B.  L.  R.  A.  Cr.  39 

PROVIDENT  FUND  OF  CORPORA- 
TION OF  CALCUTTA. 

See  Attachment  .  I.  L.  R.  35  Calc.  641 

PROVIDENT  FUNDS  ACT  (IX  OF 
1897,  AS  AMENDED  BY  ACT  IV  OF 
1903). 

ss.    2    (.4),     4 — Cotnpulsory    deposit 

— Provident  Fund — Contributions  by  a  servant 
— Liability  of  the  contributions  to  be  attached  on 
the  servants  leaving  the  Railway  Company's  service 
— Attachment — Civil  Procedure  Code  {Act  XIV  of 
18S2),  s.  278.  The  contribution,  which  the  em- 
ploye of  a  Baih^ay  Company  makes  towards  the 
Railway  Provident  Fund,  governed  by  the  provi- 
sions of  the  Provident  Fund  Act  (IX  of  1897),  is  a 
' '  compulsory  deposit  ' '  -within  the  meaning  of  s.  4 
of  the  Provident  Funds  Act  (IX  of  1897,  as  amended 
by  Act  IV  of  1903).  The  deposit  does  not  cease  to 
be  compulsory,  ^hen  the  employe  leaves  the  service 
of  the  Companj',  since  it  Mas  not,  when  made,  re- 
payable on  demand,  and  was,  therefore,  at  that 
time  a  ' '  compulsory  deposit ; ' '  and  haA/ing  once 
acquired  that  character  with  the  attendant  conse- 
quences it  continued  to  retain  it.  A  "  corapulsoiy 
deposit  ' '  of  the  above  description  does  not  become 
liable  to  be  attached  under  s.  268  of  the  Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  on  the  subscriber's 
leaving  the  Company's  service.  The  expression 
"  compulsory  deposit,"  as  used  in  the  Provident 
Funds  Act  (IX  of  1897,  as  amended  by  Act  IV  of 
1903),  i-i  not  merely  descriptive  of  the  sum  deposited, 
but  is  a  term  of  art,  which  by  virtue  rf  legislative 
provis'on  includes  that  which  is  not  within  its  natur- 
al meaning ;  for,  under  s.  2,  cl.  4  of  the  Act,  it  includes 
' '  any  contribution  which  may  have  been  credited  in 
respect  of,  and  any  interest  or  increment  which  may 
have  accrued  on,  such  subscription  or  deposit  under 


PROVIDENT  FUNDS  ACT  (IX  OF' 
1897,  AS  AMENDED  BY  ACT  IV  OF 
1903)— concM. 

s.  2 — contd. 

the  rules  of  the  fund. ' '     Veebchand  v.  B.  B.  &  C.I. 
Railway  Company  (1905) 

I.  L.  R.  29  Bom.  269' 

ss.  2  (4),  4,  6— 

See  Attachment. 

I.  L.  R.  35  Calc.  641 

s.  4:~-Insolvent  Debtors'  Act  (11  <fc  12 


Vict.,  c.  21),  ss.  7,  30 — Vesting  order — Sum  due  to 
an  insolvent  from  a  Provident  Institution — Right  of 
Oflicial  Assignee  to  claim — Construction  of  Statutes 
— Distinction  between  enactments  affecting  vested 
rights  and  those  regidating  procedure.  A  member  of 
a  Railway  Provident  Institution,  who  had  made 
compulsory  deposits  therein,  became  insolvent,  and 
the  xisudl  vesting  order  was  made  under  s.  7  of  the 
Act  for  the  Relief  of  Insolvent  Debtors.  By  the 
rules  of  that  Institution,  a  member  is  to  be  paid, 
on  his  retirement  from  service,  the  sum  of  money 
standing  to  his  credit.  At  the  date  of  the  vesting 
order,  the  insolvent  had  not  yet  retired  from  service. 
Subsequently  to  the  date  of  the  vesting  order  but 
before  the  retirement  of  the  insolvent,  the  Provi- 
dent Funds  Act,  1897,  came  into  force,  s.  4  of  which 
provides  that,  after  the  commencement  of  that  Act, 
the  Official  Assignee  shall  not  be  entitled  to  or  claim 
any  such  compulsory  deposits  in  any  Railway  Pro- 
vident Fund.  On  a  claim  being  made  by  the  Offi- 
cial Assignee  to  the  amount,  on  the  ground  that 
when  the  Act  came  into  force  the  interest  of  the 
insolvent  in  the  Fund  had  become  vested  in  the 
Official  Assignee  :  Held,  that,  by  s.  4  of  the  Provi- 
dent Funds  Act,  all  the  right  and  title  of  the  Official 
Assignee  was  determined  as  from  the  coming  into 
operation  of  the  Act,  and  that  its  operation  was  not 
limited  to  eases  where  the  vesting  order  had  been 
made  after  its  commencement.  The  distinction 
between  the  construction  of  enactments  affecting 
vested  rights  and  those  which  merely  affect  proce- 
dure recognized.  Javanmal  Jitmal  v.  Muktabai,. 
I.  L.  R.  14  Bom.  516,  referred  to.  Under  s.  7  of 
th6  Insolvent  Debtor's  Act,  the  right  of  the  insol- 
vent to  be  paid  the  sum  standing  to  his  credit  in  the 
fund,  on  his  retirement  from  service,  vested  in  the 
Official  Assignee.  Official  Assignee  of  Madras 
V.  Dalgairns  (1902)        .     I.  L.  R.  26  Mad.  440 

PROVINCIAL  SMALL  CAUSE  COURTS 
ACT  (IX  OF  1887). 

See  Civil  Procedttre  Code,  1882,  s.  108* 
8  C.  W.  N.  355 

See  Civil  Procedure  Code,  1882,  s. 
586     .         .      I.  L.  R.  32  Bom.   560 

See  Mitnsif,  Jurisdiction  of. 

I.  L.  R.  20  Mad.  155 

See  Small  Cause  Court,  Mofussil. 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction — Suit  for  Contribu- 
tion .     I.  L.  R.  28  AIL  292 
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PROVINCIAIi  SMALL  CAUSE  COUETS 
ACT  (IX  OF  1887)— contd. 

See    Small  Cattsb    Cottrt,    Mofussil — 
jTjBisDicnoN — Damages. 

I.  L.  B.  26  Mad.  176 

See  Special  ob  Secoitd  Appeal — Small 
Cause  Cottrt  Suits. 


s.  15— 


Mofussil — 


See  Small  Cause  Coubts, 

JUBISDICTION — Re>"T. 

I.  L.  E.  24  Mad.  356 

See  Valuation  op  Suit — Suits. 

I.  L,  R.  24  Caic.  661 

s.  15  and  Sch.  II,  Art.  35  (j)— 

See   Small   Cause   Court,    Mofussil — 
JuKiSDicTiox — Wrongful   Distraint. 
I.  L.  R.  25  Mad.  540 
—   s.  16— 

See  MuJTSiF,  Jurisdictiox  of. 

I.  L.  R.  19  Mad.  477 
I.  L.  R.  26  Mad.  212 

See  Reference  to  High  Court — CrvxL 
Cases  .         .      I.  L.  R.  21  Gale.  249 


8.17— 


See  Civil  Procedure  Code,  1882,  s.  108. 
2  C.  W.  N.  693 

88.    17,    32 — Civil    Procedure     Code 


{Act  XIV  at  1SS2),  s.  203,  paras.  (1)  and  (2)— 
Court  invested  with  Small  Cause  Court  'powers — 
Decision — Seasons.  The  judgment  of  a  Court  in- 
vested -nith  Small  Cause  Court  powers  need  not 
contain  more  than  the  points  for  determination  and 
the  decision  thereupon  ;  the  practice  and  proce- 
dure of  such  Courts  being  determined  in  the  matter 
of  judgments  by  paragraph  (1)  of  s.  203  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  Bamchandra 
V.  GanesJi,  I.  L.  R.  23  Bom.  383,  dissented  from. 
Narayan  v.  Bhagu  (1907) 

L  L.  E.  31  Bom.  314 


—    8.  18— 

See  Jurisdiction — Causes  of  Juris- 
diction— Cause  of  Action — Gener-\l 
Cases        .         I.  L.  R.  25  Bom.  528 


8.23— 


See  MuNSiF,  Jurisdiction  of. 

I.  L.  R.  23  Cale.  425 

See   Small   Cause   Court,   Mofussil — 
Jurisdiction — Title,  Question  of. 

I.  L.  R.  25  Bom.  625 
6  C.  "W.  N.  687 

1. Exercise  of  power 

under  s.  23  gives  Court  jurisdiction  to  try  suit  as  an 
original  suit.  Where  a  question  of  title  which  a 
Court  of  Small  Causes  cannot  finally  determine  is 
involved  in  a  small  cause  suit,  the  Court  has  discre- 
tionary power  under  s.  23  of  Act  IX  of  1887  to 
return  the  plaint  to  be  presented  to  a  Court  having 


PROVINCIAL  SMALL  C  AUSE  COTTRTS 
ACT  (IX  OF  1887)— ccntd. 

s.  23 — concld. 


such  jurisdiction.  The  latter  Court  thereupon  ac- 
quires jurisdiction  to  try  the  suit  as  an  original  suit 
and  is  bound  to  receive  the  plaint  and  try  it  as  such. 
MaJiamaya  Dosya  v.  Niiya  Hari  Das  Bairagi,  I.  L. 
R.  23  Calc.  425,  followed.  Subbaroyadu  v. 
Gangayya  (1906)  .       I.  L.  R.  29  Mad.  529 

2. — Provincial    Smalt 

Causes  Court  Ad  {IX  of  1887),  ss.  23  and  25— Order 
returning  a  plaint  under  <s.  23,  whether  falls  within  s. 
25.  The  order  of  a  Court,  of  Small  Causes  under  s.  23 
of  Act  IX  of  1887  returning  a  plaint,  is  not  an  order 
made  in  a  case  decided  by  the  Court  of  Small  Causes 
within  the  meaning  of  s.  25  of  the  Act  and  there- 
fore cannot  be  interfered  with  by  the  High  Court 
under  the  powers  conferred  upon  it  by  that 
section.  Sural  Ram  Dutt  v.  Jagadanunda 
Mazujidab  (1909)        .         .        13  C.  W.  N.  403 

s.  24— 

See  Appeal  Oeders  I.  L.  R.  15  Mad.  89 

s.  25- 


See  District  Judge,  Jurisdiction  of. 

I.  L.  R.  24  Bom.  311 

See  Judgment — Civil  Cases — Form  and 
Contents  of  Judgment. 

I.  L.  R.  13  All.  533 

See  Letters  Patent.  High  Court,  X.-W. 
P.,    CL.    10         .    I.  L.  R.  15  A1LJ373 

See       Revision — CrviL      Cases — Small 
Cause  Court  Cases. 

88.  25  and  27— 

Sec  Letters  Patent.  High  Court,  cl. 
15         .         .1.  L  R.  17  Mad.  100 
I.  L.  R.  23  Mad.  169 
8.  32— 

See  Munsif       .     I.  L.  R.  26  Mad.  212 

8.  32  (2)— Civil  Procedure  Code    (Ad 

XIV  of  ISS2),  s.  C46  B— Institution  of  a  suit  before 
a  Munsif  exercising  Small  Cause  Court  power  up 
to  a  certain  value — Trial  by  his  successor  invested 
with  higher  powers.  Where  a  suit  for  recovers'  of  a 
sum  of  R70  was  instituted  in  the  Court  of  a  Munsif 
exercising  Small  Cause  Court  powers  up  to  R50 
and  subsequently  during  the  pendency  of  the  suit 
the  Munsii  was  transfeixed  and  the  substantive 
Jlunsif,  who  succeeded  him,  had  powers  of  a  Small 
Cause  Court  up  to  R 100  : — Held,  that  the  suit  should 
be  tried  as  if  the  powers  of  the  Court  remained  the 
same  as  they  were  when  the  suit  was    instituted. 

MaHTMA  CHANDRA    SiRDAR    f.  KaLI  MaNDOL  (1907) 

12  C.  W.  N.  167 

8.  33  — 

iSee  Subordinate  Judge.  Jupjsdictiok 
of     .         .  I.  L,  R.  14  Bom.  371 

s.  35— 

See  Munsif,  Jurisdiction  of. 

I.  L.  R.  19  Mad.  445 
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PROVINCIAL  SMALL  CAUSE  COURTS 
ACT  (IX  OF  1887)— contd. 

■ s.  35 — condd. 

See  Tka:;? SFER  of  Civil  Cases — General 

Cases       .         .  I.  L.  R.  13  All.  324 

I.  L.  R.  23  Bom.  382 

, .  Application   under,    to 

he  made' in  Co^irt  having  jurisdiction  at  time  of 
iipplication.  Where  a  Court  of  Small  Causes  is  abo- 
lished after  having  passed  a  decree,  the  Court  in 
which,  under  s.  35  of  Act  IX  of  1887,  proceedings 
are  to  be  taken  in  respect  of  such  decree,  is  the 
Court  in  which  the  suit  is  instituted  at  the  time  of 
Buch  application  would  have  to  be  instituted.  Wliere 
the  jurisdiction  in  such  a  case  is  to  be  determined 
by  considering  the  place  of  residence  of  the  defend- 
ant, his  residence  at  the  time  of  the  application  is 
to  be  considered  as  his  place  of  residence.  Kiteella 
Chenchayya  v.  Polisetti  Sitaramaswamy  (1906) 
I.  L.  R.  30  Mad.  217 

aeh.  II,  el.  (6)— 

See  Attachment — Subjects  of  Attach- 
ment— Property  and  Interest  in 
Property-  of  Various  Kinds. 

I.  L.  R.  14  AIL  30 

Sch.  II,  cl.  (8)— 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction — Rent. 

I.  L.  R.  24  Mad.  356 
Seh.  II,  cl.  8,  and  ss.  15  (J),  32- 


Suit  for  recovery  of  rent  of  homestead  land — Juris- 
diction of  Judges  of  Courts  invested  tciih  Squall  Caiise 
Court  -powers.  Clause  (1)  of  s.  15  of  the  Provincial 
Small  Cause  Courts  Act  should  be  read  with  clause 
8  of  the  Second  Schedule  of  the  Act.  So  read,  the 
expression  "  the  Judge  of  the  Court  of  Small 
Causes  "  in  clause  8  of  the  Second  Schedule  must 
bo  taken  to  apply  either  to  a  Court  of  Small  Causes 
constituted  under  the  Act  or  to  a  Court  invested 
with  the  jurisdiction  of  a  Court  of  Small  Causes. 
Akshay  Kumar  Shaha  v.  Hiea  Ram  Dosad  (1908) 
I.  L.  R.  35  Calc.  677 
cl.  (13)— 


See    Small    Cause    Court,    Mofussil — 

Jurisdiction — Immovable   Property 

I.  L.  R.  23  All.  437 

1. Dues    to   which  a 

person  is  entitled  by  reason  of  his  interest  in  a  reli- 
gious institution — Suit  for  a  share  of  presents  made 
to  a  religious  institution — Maintainahility.  A  suit 
by  a  member  of  religious  association  to  recover 
his  share  of  the  "  voluntary  payments  "  made 
to  the  association  is  a  suit  within  the  meaning  of 
Art.  13,  Sch.  2  of  the  Provincial  Small  Cause  Court 
Act  for  ' '  dues  ' '  to  which  a  person  is  entitled  ' '  by 
reason  of  his  interest  in  a  religious  institution," 
and  as  such  it  is  excepted  from  the  cognisance  of 
a  Court  of  Small  Causes.  Mahadeo  v.  Budhai  Ram, 
I.  L.  R.  26  All.  360,  commented  on.  Bhavadasan 
V.  Naravana  Somayajipad  (1905) 

I.  L.  R.  28  Mad.  202 


PROVINCIAL  SMALL  CAUSE  COURTS 
ACT  (IX  or  1887)— concW. 

cl.  (13) — concld. 


2. Suit  for  account, 

what  is.  A  suit  for  an  account  within  Art.  31  of  the 
Provincial  Small  Cause  Courts  Act  does  not  mean 
every  case  in  which  accounts  have  to  be  looked 
into  to  ascertain  the  amount  due  to  the  plaintiff. 
A  suit  for  an  account  is  a  special  form  of  suit,  in 
which  a  special  process  is  required  to  take  an  ac- 
count.     KONDURU    RUNGA      ReDDI    V.       SuBBIAH 

Setty  AND  Kumbahala  Subbamma  (1905) 

I.  L.  R.  28  Mad.  394 

cl.  (18)— 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction — Trusts. 

I.  L.  R.  24  All.  208 
I.  L,  R.  26  Mad.  200 ;  368 

cl.  (21)— 

See  Sale  in  Execution  of  Decree — 
Errors  in  Description  of  Property 
sold         .         I.  L.  R.  28  Calc.  235 


el.  (31)- 


See  Small  Cause  Coukt, 
Jurisdiction — 
Immoveable  Property  ; 
Mesne  Profits. 


MoFussH/— 


cl.  (35)  (j). 


See  ante,  s.   15  and  Sch.   II,  Art.    85(; ). 
cl.  (35)  (k)— 

See   Small   Cause   Court,    Mofussil — 
Jurisdiction — Attachment. 

I.  L.  R.  26  Mad.  504 

—  cl.  (38)— 

See    Small    Cause    Court,    Mofussil — 
Jurisdiction — Maintenance. 

I.  L.  R.  23  All.  495 

—  cl.  (41)  - 


See  Contribution,  Suit  for. 

I.  L.  R.  30  Mad.  212 

PROVOCATION. 

See  Culpable  Homicide. 

See    Damages — Suits    for    Damages — 
Tort  .         .     6  C.  "W.  N.  915 

See  Murder      .     I.  L.  R.  28  Calc.  571 


PROXY. 

See  CoMPANY- 


-Meetings  and  Voting. 
I.  L.  R.  27  Bom.  113 

Company — Articles  of 


Association — Meeting  of  shareholders  to  alter  Me- 
moranduyn  of  Association — Validity  of  votes  given 
by  proxy — Act  XII  of  1S95.  By  a  powor-of- 
attomey  dated  14th  October  1881,  some  of  the 
shareholders  in  the  appellant  Company  appointed 
and  authorized  certain  specified  persons,  "  and  all 
persons  who  at  any  time  during  the  continuance  oj 
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PROXY— concZrf. 

these  powers-of-attomey  may  be  partners  in  the 
firm  of  Messrs.  Wallace  &  Co.,  of  Bombay,  however 
that  firm  may  be  constituted  .  .  .  and  in  the 
absence  from  Bombay  ""  of  all  the  said  persons 
"  then  the  person  or  persons  for  the  time  being 
holding  the  pix)curation  of  the  said  firm  and  manag- 
ing the  said  business  "  to  vote  as  proxy  for  them 
at  meetings  of  the  Company.  Art.  65  of  the 
Articles  of  Association  of  the  Company  provided 
that  "  no  person  shall  be  appointed  or  have 
authority  to  act  as  a  proxy,  who  is  not  a  share- 
holder in  the  Company."  At  meetings  in  May  and 
June,  1902,  the  right  of  proxy  was  exercised  by  a 
person,  who  had  become  a  shareholder  in  the  Com- 
pany in  March,  1889,  and  was  manager  of  the  firm 
of  Wallace  &  Co.,  and  holding  its  procuration  from 
1st  April,  1889,  but  who  was  neither  a  member  of 
the  firm  nor  a  shareholder  in  the  Company,  when 
the  power-of -attorney  was  executed.  Held,  by  the 
Judicial  Committee  (reversing  the  decision  of  the 
High  Court),  that  on  the  true  construction  of  Art. 
65  the  proxy  was  not  necessarily  required  to  be  a 
shareholder,  when  the  power  of  attorney  was 
signed  :  the  article  was  complied  \rith  by  his  being 
so  qualified  at  the  time  when  he  was  called  upon  to 
act  as  a  proxy.  Held,  also,  that,  although  the  proxy 
was  not  expressly  named  in  the  power-of -attorney, 
he  was  sufficiently  described  in  it  for  all  biisiness 
purposes,  and  the  articles  of  association  required 
nothing    more.      Bombay-Bubma   Tkadesg   Coe- 

POKATION   V.    DORABJI    (1905^ 

I.  Ii.  B.  29  Bom.  126 
L.  B.  32  I.  A.  39 

PUBLIC  BENEFIT. 

See  Libel        .      I.  L.  E.  35  Calc.  495 

PUBLIC  BODY. 

delegation  of  powers  to— 

Set.  Poets  Act,  s.  6. 

L  L.  E.  17  Mad.  118 

protection  of — 

See  Madbas  City  Mr>acrPAi  Act,  1884, 
ss.  392,  433  axd  458. 

I.  L.  E.  25  Mad.  118 

PUBLIC  CHAEITY. 

See  Civil  PEOCZprBE  Code,  1882,  s.  539. 
I.  L.  E.  30  Bom.  603 

PUBLIC  CONVEYANCES. 

See  Hackxet-Caeriage  Act. 

PUBLIC  DEMANDS     RECOVEEY  ACT 
(BENG.  VII  OP  1868). 

- s.  2— Bengal  Act  Til  of  1S6S,  s.  2— 

Suit  to  set  aside  a  sale  in  execution  of  a  certificate 
—Act  XI  of  IS.'O— Civil  Procedure  Code,  ss.  244, 
312.  Held,  by  the  Full  Bench  (Rampeni  J., 
dissenting),  that  an  appeal  to  the  Commissioner 
under  s.  2  of  Bengal  Act  VII  of  1868  is  not 
the  only  remedy  open  to  the  party  whose  proi)erty 
has  been  sold  in  enforcement  of  a  certificate  issued 


PUBLIC    DEMANDS    EECOVEEY  ACl 
(BENQ.  VII  OF  1868)— <oncW. 

under  the  Public  Demands  Recovery  Act,  and 
that  that  section  is  no  bar  to  his  bringing  a  suit  in 
a  Civil  Court  to  set  aside  the  sale,  on  the  ground 
that  the  sale  was  vitiated  by  a  material  irregularity 
leading  to  substantial  injury.  The  cases  of  Sadhu- 
saran  Singh  v.  Panchdeo  ^Lal,  I.  L.  R.  14  Calc. 
1,  and  Troi/hirf:ho  Nath  Mozumdar  v.  Pahar  Khan, 
I.  L.  R.  23  Calc.  641,  in  so  far  as  they  decide 
otherwise.  oveiTuled.  Ram  TAsrcK  Hazra  v. 
DiLWAR  Ali  (1901)  .  I.  L.  E,  29  Calc.  73 
s.c.  5  C.  W.  N.  521 

.  8.  11— 

See  Sale  for  Arrears  of  REVE>rrE. 

I.  L.  E.  31  Calc.  1036 

PUBLIC  DEMANDS   EECOVEEY    ACT 
(BENG.  VII  OF  1880). 

See  Appeal — Orders. 

I.  L,  E.  22  Calc.  419 

See  Certificate  .   I.  L.  E.  33  Calc.  84 

See  LnrrrATiox  Act.  1877.  s.  14. 

I.  L,  E.  20  Calc.  264 

See  Limitation  Act,  1877.  Sch.  II.'Art. 

12        .         .       L  L.  E.  23  Calc.  775 

L.  E.  23  L  A.  45 

See  Review — Powee  to  Revtew. 

I.  L.  E.  22  Calc.  41& 

.See  Sale  .  .    13  C.  W.  N.  750 

— Sale  in    execution  of  a 

certificate  against  the  recorded  tenant  alone,  tchether 
it  pas'>es  the  entire  holding.  A  certificate  under 
the  Public  Demands  Recovery  Act  can  only 
be  enforced  against  the  person  whose  name  is 
entered  in  such  certificate,  as  if  it  were  a  personal 
debt  of  his.  So  where,  in  execution  of  a  certificate 
taken  against  the  recorded  tenant,  the  landlord 
put  the  holding  to  sale  : — Held,  that  the  right,  title 
and  interest  of  the  recorded  tenant  alone,  and  not 
the  entire  holding,  passed  by  the  sale.  The  interest 
of  the  other  joint  tenants  was  not  affected  by  the 
sale.  Shel-aat  Hossein  v.  Sasi  Kar,  I.  L.  R.  19 
Calc.  7S3,  referred  to.  Jeolal  Singh  v.  Ganga 
Pershad,  I.  L.  R.  10  Calc.  996,  and  S'itayi  Behari 
V.  Hargovind.  I.  L.  R.  26  Calc.  677,  distinguished. 
RrPEAM  Namasudba  v.  Iswar  Xamasudea 
(1902)  .  .  .  .      6  C.  "W.  N.  302 

1.  s.   2— Bengal   Act    YII  of  1S6^, 

s.  S — Certificate  of  sale — Evidence  of  sufficiency  of 
service  of  notice  of  sale — Act  XI  of  IS '9.  S.  2  of 
the  Public  Demands  Recovery  Act  (Bengal  Act  VII 
of  1880),  which  enacts  that  "  that  Act.  so  far  as  is 
consistent  with  the  tenor  thereof,  shall  be  con- 
strued as  one  with  Act  XI  of  1859  and  Bengal  Act 
VII  of  1868."  does  not  extend  the  effect  of  s.  8  of 
Bengal  Act  ^^I  of  1868  to  a  sale-certificate  granted 
under  s.  19  of  Bengal  Act  Yll  of  1880.  so  as  to 
make  such  a  certificate  conclusive  evidence  of 
the  sufficiency  of  the  service  of  the  notices  of 
sale  under  the  last-named  Act.  Prxix  Chandra 
Roy  v.  Akbar  Hossein  .  I.  L.  E.  21  Calc.  350 
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Bhola  Nath  Maiti  v.  Mahinuddin  Mohomed 
I.  L.  K.  21  Calc.  350  note 

2.  and  s.  7 — Bengal    Act     VII    of 

1868,  s.  S — Certificate  of  sale — Evidence  of  suffici- 
enty  of  service  of  notice — Act  XI  of  1859,  s.  28 — Sale 
for  arrears  of  rent.  S.  8  of  Bengal  Act  VII  of  1868 
does  not  apply  to  a  certificate  of  title  granted  to  a 
purchaser  at  a  sale  in  execution  of  a  certificate 
issued  under  s.  7  of  Bengal  Act  VII  of  1880  for 
arrears  of  rent  alleged  to  be  due  to  an  estate  under 
the  Court  of  Wards,  but  it  is  limited  in  its  applica- 
tion to  the  two  descriptions  of  certificates  of  title 
therein  referred  to,  namely,  certificates  granted 
under  s.  28  of  Act  XI  of  1889  and  those  granted 
under  s.  11  of  Bengal  Act  VII  of  1868.  Pulin 
Chandra  Roy  v.  AJchar  Hossein,  I.  L.  R.  21  Gale. 
350,  and  Bhola  Nath  Maiti  v.  Mohinuddin  Maho- 
med, I.  L.R.  21  Calc.  350  note,  approved.  Bisham- 
BER  Halder  v.  Bonomali  Halder  * 

I.  L.5II.  26  Calc.  414 
|3  C.  W.  N.f233 

an and   ss.'^  8,1 10,   IQ—Benq.  Act 

Vllfof  1868,  s.  2 — Sale  for  arrears  of  road  cess — 
Suit  to  set  aside  sale — Ground  for  setting  aside  sale 
under  certificate— Act  XI  of  1859,  s.  33— Civil  Pro- 
vednre  Code,  ss.  290,  311,  312.  Neither  the  provi- 
sions of  s.  33  of  Act  XI  of  1859  nor  those  of  s.  2, 
Bengal  Act  VII  of  1808,  affect  the  jurisdiction  of 
the  Ciril  Court  to  entertain  a  suit  to  set  aside  a 
sale  under  a  certificate  on  any  of  the  follo\ving 
grounds,  namely,  that  no  arrears  were  due  at  all, 
that  no  notice  was  served  in  accordance  with  the 
provisions  of  Bengal  Act  VII  of  1880,  or  that  the 
provisions  of  s.  290  of  the  Civil  Procedure  Code 
were  infringed.  The  words  "  in  respect  of  sales  in 
execution  of  decrees  "  in  s.  19  of  Bengal  Act  VII  of 
1880  do  not  include  any  proceedings  instituted  after 
the  sale  for  setting  it  aside.  Ss.  311  and  312  there- 
fore of  the  Civil  Procedure  Code  do  not  apply 
to  sales  under  a  certificate.  The  infringement  of 
the  provisions  of  s.  200  of  the  Civil  Procedure  Code 
is  not  a  mere  irregularity,  but  vitiates  the  sale. 
Bakshi  Nand  Kishore  v.  Malah  Chand,  I.  L.  R.  7 
All.  2S9.  The  provision  in  s.  8  of  Bengal  Act  VII 
of  1880,  as  to  the  certificate  becoming  absolute  and 
acquiring  the  force  and  effect  of  a  final  decree, 
does  not  come  into  operation  unless  the  notice 
required  by  s.  10  is  actually  served.  The  only 
remedy  of  a  judgment-debtor  where  property  has 
been  sold  in  execution  of  a  certificate  issued  under 
Bengal  Act  VII  of  1880,  and  who  has  sustained 
substantial  injury  by  reason  of  a  material  irregu- 
larity in  publishing  or  conducting  the  sale,  is  by 
way  of  an  appeal  under  s.  2  of  Bengal  Act  VII  of 
1868.  Tlie  effect  of  s.  2  of  Bengal  Act  VII  of  1880 
is  that  Act  XI  of  1859  and  Bengal  Act  VII  of 
1868  and  Bengal  Act  VII  of  1880  are  to  be  con- 
sidered as  if  the  provisions  contained  in  them  were 
contained  in  one  Act  so  far  as  such  construction  is 
consistent    Mith  the  tenor  of  the  last-mentioned 


PUBLIC  DEMANDS    HECOVERY    ACT 
(BENG.  VII  OF  1880)— conW. 

s.  2 — contd. 


Act.  By  the  force  therefore  of  s.  2  of  the  Act  of 
1880,  the  provisions  of  s.  2  of  the  Act  of  1868  be- 
came  applicable  to  a  sale  under  an  execution  issued 
upon  a  certificate  made  under  the  Aet  of  1880. 
Bengal  Act  VII  of  1880  is  an  Act  for  the  recovery 
of  all  kinds  of  public  demands,  and  therefore 
applies  to  cases  of  road  or  other  public  ceases. 
Sadhusakan  Singh  v.  Panchdeo  Lal 

I.  L.  E.  14  Calc.  1 

-and  s.  8—Beng.  Act  VII of  1868, 


s.  2 — Suit  to  set  aside  certificate  and  sale  for  arrears 
of  cesses — Right  of  suit — Appeal.  No  suit  will  lie 
to  set  aside  the  sale  of  a  property  sold  in  execution 
of  a  certificate  issued  by  the  Collector  for  arrears 
of  cesses,  where  it  is  found  by  the  Court  that  there 
was  an  unsatisfied  arrear  at  the  time  of  the  sale. 
The  only  remedy  of  the  judgment-debtor,  whose 
property  has  been  sold,  is  by  way  of  an  appeal  to 
the  Commissioner  under  s.  2  of  Bengal  Act  VII  of 
1868.  Sadhusaran  Singh  v.  Panchdeo  Lai,  I.  L.  B. 
14  Calc.  1,  followed.  Troylxtckho  Nath  Moztjm- 
DAR  v.  Pahar  Khan       .     I.  L.  R.  23  Calc.  641 


5. 


Beng.  Act  VII  of 


1868,  s.  2 — Sale  in  execution  of  certificate  under 
Public  Demands  Recovery  Act — Appeal  to  Commis- 
sioner to  set  aside  sale.  In  an  appeal  to  the  Com- 
missioner under  s.  2  of  Bengal  Act  VII  of  1868 
to  set  aside  a  sale  in  execution  of  a  certificate 
under  the  Public  Demands  Recovery  Act  (VII  of 
1880)  -.-Held,  that  s.  2  of  Bengal  Act  VII  of  1868 
applied  to  a  sale  under  Act  VII  of  1880,  and  the 
appeal  to  the  Commissioner  was  rightly  made  under 
that  section.  Sadhusaran  Singh  v.  Panchdeo  Lal, 
I.  L.  R.  14  Calc.  1,  followed.  Gunessar  Singh  v. 
GoNESH  Dass       .         .     I.  L.  R.  25  Calc.  789 


6. 


and  s.  2,0— Act  XI  of  1859,  s.  34 


— Limitation.  S.  2  of  the  Public  Demands  Re- 
covery Act  (Bengal  Act  VII  of  1880)  does  not 
make  the  provision  of  limitation  in  s.  34  of  Act  XI 
of  1859  applicable  to  the  execution  of  a  decree  an- 
nulling a  sale  under  s.  20  of  Bengal  Act  VII  of  1880. 
Mahomed  Abdul  Hye  v.  Gajraj  Sahai 

I.  L.  R.  25  Calc.  283 
2  C.  W.  N.  89 

ss.  2,  7  (i),  8  (6),  10,  IB—Agricul- 
turists^ Loans  Act  {XII  of  1884),  s.  5 — Tac^avi — 
What  passes  at  a  sale  under  th6  Public  Demands 
Recovery  Act — Right,  title  and  interest  of  the  judg- 
ment-debtor— Hypothecation  of  land — Mortgage — 
Transfer  of  Property  Act  [IV  of  1882),  as.  67,  99  — 
Act  XI  of  1859  s.  -5— Bengal  Act  VII  of  1868,  s.  1 
— Revenue  sale  law.  When  property  is  sold  in  en- 
forcement of  a  certificate  under  Bengal  Act  VII  of 
1880,  filed  by  the  Collector  to  recover  an  amount 
due  to  the  Government  for  an  advance  made  under 
the  Agriculturists'  Loans  Act,  nothing  but  the  judg- 
ment-debtor's right,  title  and  interest  in  the  pro- 
perty at  the  date  of  service  of  the  notice  under  s.  10 
of  Bengal  Act  VII  of  1880  can  pass  to  the  purchaser. 
Such  a  sale  has  not  the  effect  of  a  sale  for  arrears  of 
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s.  2 — concld. 


land-revenue,  or  of  an  assignment  to  the  purchaser 
of  the  mortgage-interest  created  in  favour  of  the 
Government  by  the  bond  executed  by  the  judg- 
ment-debtor under  the  Agriculturists'  Loans  Act. 
Lachmi  NAKArs"  SrsGH  v.  Nand  Kishore  Lal  Das 
(1902)  .  .  .  .  I.  L.  B.  29  Calc.  537 
B.C.  t  C.  W.  N.  484 

BS.  2,  17,  24 — Sale     in     execution   of 


eertificate — Jurisdiction  of  Revenue  Courts — Appeal 
to  Commissioner — Limitation — Suit  in  Civil  Courts 
to  set  aside  sale — Remedy  of  purchaser,  when  sale  is 
set  aside  by  Revenue  authorities  without  hearing  him. 
A  certificate   granted   by  the   Revenue   Court  in 
respect  of  a  fine  imposed  on  the  respondent  for 
failure  to  comply  ^nth  a  notice  issued  under  s.  16 
of  the  Bengal  Cess  Act  (Bengal  Act  IX  of  1880) 
■was  executed  and  his  village  sold  on  9th  September 
1893   under  the   Public   Demands   Recovery   Act 
(Bengal  Act  VII  of  1880)  and  purchased,  by  the 
appellant,   who   was   put  into   possession  on   5th 
December  1893.    The  respondent,  on  2nd  January 
1894,  after  the  expiry  of  the  sixty  days  allowed 
for  that  purpose,  appealed  to  the  Commissioner  to 
cancel  the  sale  as  irregular,  fraudulent  and  collu- 
sive.    The     Commissioner     ordered     an     enquiry 
whether  the  respondent  had  been  prevented  by 
fraud  from  taking  any  steps  in  the  matter,  and 
against  that  order  the  appellant  appealed  to  the 
Board  of  Revenue,  who  on  9th  May  1895,  acting 
under  the  powers  of  revision  given  them  by  Act 
YII  of  1880,  set  aside  the  certificate  under  which 
the  sale  was  held  :  and  on  4th  February  1896  the 
Commissioner  passed  a  formal  order  annulling  the 
sale  on  the  ground  of  fraud,  but  -without  hearing 
the  purchaser.    In  a  suit  in  the  Civil  Court  to  set 
aside  the  sale  brought  by  the  respondent  pending 
the  above  proceedings,  which  suit  was  decided  on 
the  footing  of  the  orders  made  by  the  Revenue 
authorities,  which  were  put  in  as  evidence  in  the 
suit :  Held  (upholding  the  decisions  of  the  Courts 
below),  (a)  that  under  ss.  17  and  24  of  Bengal  Act 
VII  of  1880,  the  revenue  authorities  had  ample 
jurisdiction  to  make  the  orders  on  which  decrees 
of  the  Civil  Court  were  basetl,  the  former  section 
applying  to  orders  made  after  as  well  as  to  those 
made  before  sale  in  execution  of  certificates  issued 
under  the  Act  ;  (6)  that  as  the  Commissioner  was 
acting  in  the  exercise  of  his  revisional  jurisdiction 
under  s.  17  of  the  Act  the  appeal  to  him  was  not 
barred  by  the  provisions  as  to  limitation  in  ss.  12 
and  16  ;  (c)  that  the  proper  remedy  of  the  appel- 
lant, if  aggrieved  by  the  order  setting  aside  the 
sale,  was  to  apply  to  the  Revenue  authorities  for 
ti  re-hearing  and  that  it  was  now  too  late  to  ask  for 
a  remand  on  that  ground.     Gaseswak  Slkgh    v. 
Ganesh  Das  (1906)      .      I.  L.  R.  33  Calc.  1178 
s.e.  li.  R.  33  I.  A.  135 

! BS.    3,  7 — Exetutor    by    implication — 

j     Bequest  to  an  idol — Right  of  shebait  to  take  out  pro- 

I     bate.     Where  a  testator  had   bequeathed  the  bulk 

of  his  estate  for  the  iheba  of  a  thakur  and  made 


PUBLIC    DEMANDS    RECOVERY  ACT 
(BENG.  VII  OF  1880)--conid. 

— S.  3 — contd. 


certain  other  dispositions  in  regard  to  the  rest  of 
the  property.  Held,  on  the  construction  of  the 
will,  that  his  wife,  whom  he  had  appointed  shebait, 
having  been  confided  with  the  execution  of  the  will 
was  executor  by  implication,  and  as  such  entitled 
to  take  out  probate  of  the  will.  Brojo  Chunder 
Goswami  v.  Raj  Kumar  Roy,  6  C.  W.  N.  310, 
referred  to.  Kripamoyee  Dassi  v.  Mohim  Chan- 
dra DuTT  (1905)  .         .     10  C.  W.  N.  232 

8.  6  (b)  and  s.  10 — Suit    to   set  aside 


certificate — 3Iode  of  service  of  notice.  Although  no 
special  provision  is  made  in  Bengal  Act  VII  of  1880 
as  to  the  manner  of  service  of  the  notice  prescribed 
in  s.  10,  it  is  not  to  be  presumed  that  the  Legis- 
lature intended  that  service  of  a  less  effectual 
character  should  be  sufficient  than  it  has  expressly 
provided  for  similar  processes  under  the  Civil  Pro- 
cedure Code.  Before  therefore  a  service  under 
Bengal  Act  VII  of  1880  can  be  effected  by  posting 
it  on  the  residence  of  the  party  on  whom  it  is 
wished  to  serve  it,  it  must  be  shown  that  some 
attempt  has  been  made  to  effect  personal  service, 
and  that  such  personal  service,  for  reasons  stated, 
could  not  be  made.  In  such  a  case,  when  the  fact 
of  service  of  notice  is  denied,  the  onus  is  on  the 
party  alleging  service  to  prove  it.  Rakhal 
Chakdra  Rai  Chowdhuri  v.  Secretary  of  State 
FOR  India      .         .         .    I.  L.  R.  12  Calc.  603 

88.  7,  8— 

See  Sale  for  Arrears  of  Revextie — 
Setting  aside  Sale — Ircegularity. 
L  L.  R.  18  Calc.  125 

88.  7, 10— Sale  for  arrears  of  cesses — 


CoUedor^s  certificate,  effect  of,  after  jwtice  of  it. 
According  to  the  true  construction  of  s.  7  of 
Bengal  Act  VII  of  1880,  there  is  no  foundation  for 
a  sale  thereunder,  until  a  certificate  has  been  made 
by  the  Collector  strictly  in  the  manner  prescribed 
thereby,  specifying  the  sum  due  and  the  person 
from  whom  it  is  due.  Held,  that  su«h  certificate, 
when  duly  made,  has,  after  service  of  notice  thereof 
under  s.  10,  the  effect  of  a  deci-ee  so  far  as  regards 
the  remedies  for  enforcing  it.  Baijnath  Sahai  v. 
Ramgut  Singh      .         .    L  L.  R.  23  Calc.  775 

L.  R.  23  I.  A.  45 

88.  7,   15,  Z\— Civil     Procedure    Code. 


{Act  XIV  of  18S2),  3.  244r— Certificate-sale— ine- 
gvlarity — Right  of  suit.  The  mere  fact  that  a 
greater  sum  is  claimed  as  due  in  a  certificate  than 
is  in  fact  due  does  not  make  the  certificate  and 
notice  bad.  S.  244  of  the  Civil  Procedure  Code  is 
applicable,  when  the  only  grounds  alleged  for 
setting  aside  a  sale  are  irregularities  not  in  the  pro- 
ceedings anterior  to  the  certificate  or  in  the  certi- 
ficate, which  is  sought  to  be  executed,  but  in  the 
exeeution  proceedings  subsequent  to  it.  Umed 
Axi  Bhuya  f.  Raj  lIkshmi  Debya  (1905) 

10  C.  W.  N.  130 
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1.  s.  8  (b),  cl.  3.  and  s.  lO—Certi- 

ficaie,  Suit  to  set  aside — Amount  not  "  due.''  Where 
rent  was  payable  jointly  to  certain  wards  of  Court, 
and  another  proprietor  whose  guardianship  under 
the  Court  of  Wards  had  ceased,  and  the  Collector 
issued  a  certificate,  under  Bengal  Act  VII  of  1880, 
for  a  proportionate  share  of  the  rent  due  to  the 
wards  : — Held,  that,  there  being  no  right  at  law  to 
claim  any  separate  share  of  the  rent,  there  was 
no  sum  "  due,"  and  therefore,  under  s.  8  of  the  Act, 
the  certificate  was  invalid  and  must  be  cancelled. 
GiKJAXATH  Roy  CnowDHrKY  V.  Ram  Nakain  Das 
I.  L.  R.  20  Cale.  264 

2.  and  s.   12 — Suit    to    set    aside 

certificate  and  sale — Limitation.  A  certiiicate  was 
issued  under  the  Public  Demands  Recovery  Act 
(Bengal  Act  VII  of  1880),  and  notice  under  s.  10 
of  the  Act  was  served  on  the  12th  December  1895. 
The  debtor  objected  under  s.  12  on  the  ground  that 
no  arrears  were  due,  but  the  objection  was  over- 
ruled, on  his  failure  to  produce  evidence,  on  the 
7th  August  1895,  and  the  sale  took  place  on  the 
10th  August  1895.  In  a  suit  brought  on  the 
8th  August  1896  to  set  aside  the  certificate  and 
the  sale  : — Held,  that  the  terms  of  s.  8,  cl.  (6),  pro- 
viding the  limitation  of  one  year  from  the  date 
of  service  of  notice  are  peremptory,  and  in  no  way 
controlled  by  the  provisions  of  s.  12,  and  the  suit 
in  respect  of  the  certificate  was  therefore  barred  by 
limitation.  Held,  also,  that,  if  the  certificate  cannot 
be  cancelled,  the  sale  held  in  execution  of  it  also 
cannot  be  cancelled.  Rajbtins  Sahai  v.  Kameshar 
Peosad   i,     .         .         .     I.  Ii.  R.  26  Calc.  172 

, ss.  8,  10,    12— Ben.     Act  I    of  1895, 

s.  15 — Sale,  setting  aside- — Notice  under  s.  10, 
non-service,  effect  of — Limitation.  When  the  notice 
under  s.  10  of  Bengal  Act  VII  of  1880  is  not  served, 
the  certificate  does  not  acquire  the  force  of  a  decree, 
and  is  not  binding  upon  the  judgment-debtor,  and 
the  sale  held  in  execution  of  such  a  certificate  is 
necessarily  bad  in  law,  and  may  be  set  aside  by  a 
suit  if  brought  within  the  statutory  period  allowed 
by  the  Limitation  Act.  S.  15  of  Ben.  Act  I  of  1895 
refers  to  a  suit  to  have  a  certificate  cancelled  or 
modified,  and  it  has  no  application  to  a  suit  to  have 
a  sale  held  in  execution  of  such  a  certificate  set 
aside.  If  a  person  is  entitled,  under  Ben.  Act  VII 
of  1880,  to  bring  his  suit  within  one  year,  or  if  other- 
wise the  suit  is  within  time,  the  mere  facts  of  his 
presenting  an  appeal  to  the  Commissioner,  and  the 
Commissioner  having  rejected  his  appeal  under 
Ben.  Act  I  of  1895,  would  not  deprive  him  of  the 
full  period  of  limitation  \Yhich,  having  regard  to 
the  provisions  of  Bengal  Act  VII  of  1880,  under 
which  the  sale  was  held,  is  entitled  to.  Goi'Aii 
Das  v.  Hakdeo  Das  (1900)        .     5  C.  W.  N.  86 


—  s.  9— 

See  Sale  foe  Aeeeaes  of    Revenue — 
Setting  aside  Sale — Ieeegtjlaeity. 
1  C.  W.  N.  516 


PUBLIC  DEMANDS    RECOVERY    ACT 

(BENG.   VII  OF  1880)— contd. 
s.  10— 

See  ante —  > 

s?.  2,  7  (1),  8  (6),  10,  19  ; 
S3.  8,  10,  12. 


See  Cess  . 


I.  L.  R.  19  Cale.  783 


See  Sale  for  Aeeeaes  of  Revenue — ■ 
Setting  aside  Sale — Ieeegulaeity. 
I.  L.  R.  18  Cale.  125 
1  C.  W.  N.  516 

1. Act  XI  of    1859, 

ss.  -J,  17 — Sale  for  arrears  of  revenue,  notification  of 
— Attachment  under  certificate  procedure.  Where- 
a  notice  under  s.  10  of  Bengal  Act  VII  of  1880  was 
served,  and  a  certificate  issued  by  the  Collector 
for  default  of  payment  of  road-cess  of  a  revenue- 
paying  estate,  and  the  Govemment  revenue  being 
in  arrears,  no  notification  under  s.  5  of  Act  XI  of 
1859  was  issued,  and  the  estal^  was  subsequently 
sold  for  arrears  of  Government  revenue  : — Held, 
that  the  sale  was  valid,  and  ss.  5  and  17  of  Act 
XI  of  1859  did  not  apply,  the  certificate  issued  by 
the  Collector  being  not  an  attachment  as  contem- 
plated by  s.  5.  Ram  Narain  Koer  v.  Mahubir 
Pershad  Singh,  I.  L.  R.  13  Calc.  208,  referred  to. 
Ripoo  Murdan  Singh  v.  Ram  Rekha  Lal 

I.  L.  R.  20  Cale.  325- 

2.  _  Bengal  Act  VII  of 

1868,  ss.  2  and  8 — Notice — Sale  for  arrears  of — Certi- 
ficate of  sale.  A  sale  for  arrears  of  public  demands 
recoverable  under  Bengal  Act  VII  of  1880  caimot 
be  supported  unless  the  certificate,  upon  which  exe- 
cution is  taken  out,  is  in  strict  compliance  with  the 
Act.  The  notice  under  s.  10  of  the  said  Act  must 
be  issued  by  the  Collector  in  whose  office  the 
certificate  is  required  to  be  filed.  Even  supposing 
that  s.  8  of  Act  VII  of  1868,  read  with  s,  2  of  the 
said  Act,  makes  a  certificate  of  sale  conclusive 
evidence  that  all  notices  have  been  duly  served 
and  posted  in  the  case  of  a  sale  under  Bengal  Act 
VII  of  1880  as  well,  the  question  when  the  notice 
was  served  would  still  remain  open.  The  certifi- 
cate of  sale,  moreover,  cannot  be  conclusive  evid- 
ence that  the  certificate  in  execution  of  which  the 
property  was  sold  was  a  certificate  duly  issued  in 
accordance  with  the  law.  Uzieali  Mollah  v. 
Kartick  Chander  Ghosh       .     2  C.  W.  JH.  363 

3.  s.  10  and  s.  23— Attach- 
ment under  certificate  procedure.  The  certificate 
and  notice  referred  to  in  s.  10,  Bengal  Act  VII 
1880,  are  executive  acts,  and  an  attachment,  which 
is  the  result  of  those  acts,  is  not  a  judicial,  but  an 
executive  proceeding.  The  meaning  of  s.  23  of 
that  Act,  which  lays  down  that  a  Collector  "  in 
the  discharge  of  his  functions  shall  be  deemed  to  be- 
a  person  acting  judicially  within  the  meaning  of 
Act  XVIII  of  1850,"  is  that,  for  the  purpose  of  pro- 
tecting him  from  personal  liability,  his  action  is  to 
be  regarded  as  judicial.  Ram  Narain  Koer  i'. 
Mahabir  Pershad  Singh  .  I.  L.  R.  13  Cale.  208. 
s.  12— 


See  ante,  ss.  8,  10,  12. 
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.     10  C.  W.  N.  969 


S.17— 

See  Sale 

s.  19— 

See  ante,  ss.  2,  7  (1),  8  (b),  10,  19. 
See  Sale  for  Arrears  of  Reven-te — 
Setting  aside  Sale— Irregflarity. 
I.  L.  R.  18  Cale.  125 

Suit  to  set  aside  a 


sale  in  execution  of  a  certificate — Ben.  Act  I  of  1895, 
gg  jg^  20— Act  XI  of  1S.59— Civil  Procedure  Code, 
8s.  11,  244,  2S7,  311,  312,  316,  rS8  (16),  596.  A 
suit  to  set  aside  a  sale,  held  in  enforcement  of  a 
certificate  under  the  Public  Demands  Recovery 
Act.  is  a  suit  of  a  civil  nature,  which  is  barred 
neither  by  s.  244  nor  by  s.  .312  of  the  Code  of  Civil 
Procedure.  Ram  Taruck  Hazba  r.  Dilwar  Ali 
(1901)     .         .  .         .     I.  L.  B.  29  Cale.  94 

S.C.  6  C.  W.  N.  246 

Certificate       pro- 


cedure—Civil  Procedure  Code  {Act  XIV  of  1SS2), 
ss.  311,  312.  A  suit  will  lie  in  a  Civil  Court  to  set 
aside  a  sale  held  under  Bengal  Act  VII  of  1880, 
where  the  sale  proclamation  is  issued  against  the 
whole  sixteen  annas  of  the  estate,  but  a  sale  held 
only  of  a  portion  thereof.  The  effect  of  s.  19  of 
that  Act  is,  that  it  relates  to  the  practice  and  pro- 
cedure in  respect  of  sales,  that  is,  to  the  practice 
and  procedure  of  executing  Courts  in  the  carrying 
out  of  sales.     Ram  Logax  Ojha  v.  Bhawant  Ojha 

I.  L.  R.  14  Cale.  9 

ss.  21  and  22 — Sale   in  execution  of  a 


certificate  under  the  Act — Procedure — Satisfied  certi- 
ficate—Act XI  of  1859.  The  Collector,  having 
received  a  report  from  the  Tehsildar  that  arrears 
of  road  cess  (Bengal  Act  IX  of  1880)  were  due  in 
respect  of  villages,  took  proceedings  pui-porting 
to  be  in  pursuance  of  Bengal  Act  VII  of  1880.  In 
the  certificate  of  unpaid  demand,  the  names  of 
the  persons  described  as  debtors  were  those  not  of 
the  present  proprietors,  but  of  former  proprietors, 
and  the  copy  and  notice  were  addressed  to  them. 
Held,  by  the  High  Court,  that  the  procedure  laid 
down  by  Bengal  Act  VII  of  1880  must  be  strictly 
followed  ;  and  it  is  therefore  absolutely  incumbent 
on  the  Courts,  when  considering  the  validity  of 
sales  under  that  Act,  to  rigidly  require  an  exact 
compliance  with  the  formalities  prescribed  therein 
by  the  Legislature.  Where  a  certificate  is  issued 
in  respect  of  a  demand  under  the  Act,  upon  pay- 
ment of  such  demand,  it  becomes  the  duty  of  the 
Collector,  under  s.  22,  to  enter  satisfaction  upon  the 
certificate,  and  also  in  the  register  kept  under 
s.  21.  A  sale  in  execution  of  a  satisfied  certificate, 
or  of  a  certificate  not  duly  made  under  the  Act,  is 
absolutely  void.  Abdul  Hye  v.  Xawab  Raj, 
B.  L.  R.  "^Sup.  Vol.  911  ;  and  Lala  Mobaruk  Lai  v. 
Secretary  of  State  for  India,  I.  L.  R.  11  Cale.  200, 
followed.  Mohan  Ram  Jha  v.  Baboo  Shib  Dutt 
Singh,  8  B.  L.  R.  235,  referred  to.  Semble  .- 
Demands  in  respect  of  cesa  under  Bengal  Act  VII 

VOL.   IV 


88.  21  and  22 — concld. 


of  1880  are  not  on  the  same  footing  as  revenue 
demands  to  which  Act  XI  of  1859  applies,  and 
therefore  the  procedure  prescribed  by  Act  XI  of 
1859  for  the  recovery  of  the  latter  is  not  applicable 
to  the  recover\'  of  the  former.  Gujraj  Sahai  r. 
Secretary  of  State  for  India 

I.  li.  R.  17  Cale.  414 

Held,  on  appeal,    by   the  Privy  Council,  affirming 

the   decision   of   the   High  Court,  that  even  if  the 

certificate   and   the   proceedings   following   it   had 

been   duly   authenticated,    and    intimated    to   the 

present  proprietor,  which  had  not  been  the  case, 

I    they  could  not  affect  his  right  of  property  in  the 

j    villages,  inasmuch  as  the  Act  only  authorized  the 

j    attachment  and  sale  of  the  property  of  the  persons 

j    who  are  described   as  debtors.     This  of  itself  was  a 

ground  for  cancelling  the  sale.     Their  Lordships 

!    also  concurred  in  the  view  taken  by  the  High  Court 

I    that  there  was  no  evidence  shoeing  that  the  certi- 

i    ficate  had  been  duly  signed,  and  were  of  opinion 

that  the  High  Court  had  rightly  found  payment  of 

I    the  arrears  before  the  sale.     Mahomed  Abdul  Hai 

!    V.  GujRAJ  Sahai        .         I.  L.  R,  20  Cale.  826 

I  li.  R.  20  I.  A.  70 

PUBLIC  DEMANDS    RECOVERY    ACT 
(BENG.  I   OF  1895). 

I    Certificate-sale — 

I    Suit   to    partially   set   aside    sale — Maintainability. 
j    The  owner  of  a  portion  of  property  sold  in  execu- 
tion of  a   certificate   under  the   Public   Demands 
1    Recovery  Act  cannot  sue  to  have  the  sale  set  aside 
I    as  to  his  portion  only.     His  remedj-  is  either  to  pay 
I    for  setting  aside  the  sale  of  the  whole  property  or 
'    to  allow  the  sale  to  stand  and  pray  that  his  co- 
:    sharers,  who    were    the     purchasers    at    the    sale, 
should    reconvey    his    share    to    him.       Bhooban 
Chandra    Sen  v.  Ram  Soondar  Surmah,  I.  L.  R.  3 
Cale.    300,    referred    to.     Bideshar    Jha    r.    Sri- 
KisHEX  Jha  (1905)  .         ,     9  C.  W.  N.  805 

ss.  3,  19,   el.    (2)    and  20— Suit  to 

set  aside  a  sale  on  the  ground  of  fraud,  whether  main- 
tainable—Civil  Procedure  Code  (Ad  XIV  of  18S2), 
ss.  244,  312  and  424 — Secretary  of  State,  notice 
upon.  A  suit  to  set  aside  a  sale  under  the  Public 
Demands  Recovery  Act,  on  the  ground  of  fraud 
on  the  part  of  the  auction-purchaser,  is  maintain- 
able ;  and  neither  s.  244  nor  s.  312  of  the  Civil  Pro- 
cedure Code  is  a  bar  to  such  a  suit.  Umed  Ali  v. 
Rajlaksmi  Debya,  1  C.  L.  J.  53S,  and  Barhamdeo 
Xarayan  Singh  v.  Bibi  Rasul  Baiidi,  I.  L.  R.  32 
Cale.  f.91  :  1  C.  L.  J.  360,  distinguished. '  In  such  a 
suit,  where  no  relief  is  claimed  by  the  plaintiff  on 
the  ground  of  fraud  against  the  Secretary  of  State 
for  India,  it  is  not  necessary  to  serve  a  notice 
under  s.  424  of  the  Civil  Procedure  Code  upon  him, 
as  it  would  be  impossible  to  serve  a  notice  fulfilling 
the  requirements  of  that  section.  Sahebzadee  Sha- 
hunshah  Begum  v.  Fergusson,  I.  L.  R.  7  Cale.  499  ; 
Muhammad  Saddiq  Ahmad  v.  Panna  Lai,  J.  L.  R. 
26  All.  220,  referred  to.     Raghtbaxs  Sahai  v. 

U   R 
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PUBLIC  DEMANDS    RECOVERY    ACT 
(BENG.  I  OF  16Q5)—contd. 

— s.  3 — confd. 


Phool  KrMARi  AXD   Secretary   of  State  for 
IxDiA  (1905)      .         .         I.  L.  R.  32  Cale.  1130 

s.  7— 

See  Bengal  Tenancy  Act,  s.  107. 

I.  L.  R.  28  Caic.  678 

See  Land  Registration  Act  (Ben.  Act 
VII  OF  1876),  s.  82   .7  C.  W.  N.  568 


—  ss.  7,  8— 

See  Parties 


I.  L.  R.  31  Calc.  159 


ss.  7.  8,  19,  22— 


See  Penal  Code,  s.  206. 

I.  L.  R.  28  Calc.  217 

—  ss.  7,  10,  16, 19,  31— 
See  Certificate.    I.  L.  R  32   Ca  c.  691 

ss.     8,    10 — Notice — Limitation     Act 


(XV  of  1877),  Sch.  II,  Arts.  12,  142— Sale  in  exe- 
cution of  certificates — Suit  to  set  aside  sale — Pos- 
session—Certificate, effect  of.  When  notice  has 
not  been  served  under  s.  10  of  the  Public  Demands 
Recovery  Act,  1895,  and  a  suit  is  brought  to  set 
aside  the  sale  and  to  recover  possession  of  the  pro- 
perty sold.  Art.  142,  and  not  Art.  12  of  Sch.  II  of 
the  Limitation  Act  is  applicable.  Under  s.  8  of 
the  Public  Demands  Recovery  Act,  a  certificate 
duly  made  and  filed  has,  in  so  far  as  regards  the 
remedies  for  enforcing  it,  the  force  and  effect  of  a 
decree  of  a  Civil  Court  notwithstanding  that  notice 
may  not  have  been  served  under  s.  10  ;  but  a  sale 
held  without  service  of  notice  under  s.  10  is  wholly 
M-ithout  authority,  and  is  a  nullity.  Purna 
Chandra  Chatterjee  v.  Dinabttndhu'Mckerjee 
(1907)    .         .         .     fti'.     I.  L.  R.  34  Caic.  811 

8.  10 — Sale,   setting  aside    of — Service 


of  notice— Civil  Procedure  Code  (Act  XIV  of 
18S2),  s.  244.  Where  the  certificate  was  not 
duly  served  under  the  provisions  of  s.  10  of  the 
Public  Demands  Recovery  Act  .—Held,  that  there 
could  be  no  execution,  and  that  the  proceedings 
held  under  such  certificate  ^\ere  bad.  S.  244, 
Civil  Procedure  Code,  does  not  apply  to  the 
case  of  execution  proceedings  held  under  the 
Public  Demands  Recovery"  Act.  Ram  Tarak 
Hazra  v.  Mosahehali  Khan,  6  C.  W.  N.  246,  and 
Jariki  Das  v.  Ra7n  Golam  Sahu,  6  C.  W.  N.  331, 
relied  upon.  Ra.mrup  Sahay  v.  Khushal  Misser 
(1902)  .         .         .  .         6  C.  W.  W.  630 

— ss.  10,  12,  15,  17,  24,  26— 

See  Sale  .  .     13  C.  W.  N.  710 

ss.  10,  12,  31— 

Ste  Notice,  Service  of. 

I.  L.  R.  35  Calc.  286 


PUBLIC  DEMANDS    RECOVERY   ACT 
(BENG.  I  OP  lQ<d5)-^contd. 

s.  10 — contd. 


ss.  10,  17  and  21— Sale    for    arrears 

■of  cesses— Suit  to  set  aside  sale  on  the  ground  that  no 


notice  was  issued  under  s.  10  of  the  Act,  whether 
maintainable — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  244,  applicability  of.  A  suit  to  set  aside  a 
sale  held  for  arrears  of  cesses,  on  the  ground  that  no 
notice  of  the  certificate,  under  s.  10  of  the  Public 
Demands  Recovery  Act  (Ben.  Act  I  of  1895),  was 
served  upon  the  plaintiff,  is  maintainable  in  the 
Civil  Court,  even  if  the  certificate  has  become 
absolute.  Under  the  provisions  of  s.  21  of  the 
Public  Demands  Recovery  Act  (Ben.  Act  I  of 
1805),  before  its  amendment  by  Bengal  Act  I  of 
1897.  s.  244  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882)  is  not  applicable  in  its  entirety  and  does 
not  apply  so  as  to  bar  a  separate  suit  for  setting 
aside  a  sale  for  arrears  of  cesses  ;  it  applies  only  so 
far  as  the  procedure  to  be  followed  in  execution 
proceedings  to  enforce  the  certificate  and  realize 
the  amount  thereunder  is  concerned.  Chunder 
Kumar  M%ikerjee  v.  Secretary  of  State,  I.  L.  R.  27 
Calc.  698,  and  Ram  Taruck  Hazra  v.  Dilwar  Ali, 
5  C.  W.  N.  521,  followed.  Janki  Dass  v.  Ram 
Golam  Sahu  (190n  .  I.  L.  R.  28  Calc.  813 
s.c.  6  C.  W.  N.  331 

ss.     10,     31 — Notice — Non-service  of 

notice,  effect  of — "  Adidt  " — Sale — Suit  to  set 
aside  sale — Procedure — Limitation — Civil  Procedure 
Code  (Act  XIV  of  1882),  ss.  244,  312— Limita- 
tion Act  (XV  of  1877),  Sch.  II,  Art.  12  (b).  Where 
it  is  alleged  that  notice  has  not  been  served  under 
s.  10  of  the  Public  Demands  Recovery  Act,  the 
onus  is  on  the  party  alleging  want  of  notice. 
Rakhal  Chandra  Rai  Chowdhuri  v.  Secretary  of  State, 
I.  L.  R.  12  Calc.  603,  referred  to.  It  is  not  suffi- 
cient that  such  notice  should  be  actually  served  ; 
it  must  be  served  in  accordance  with  the  provisions 
of  s.  31  of  the  Act.  "  Adult  "  in  that  section  does 
not  mean  a  person  who  has  attained  majority 
^A  ithin  the  moaning  of  the  Majority  Act,  but  a  per- 
son of  such  an  age  as  to  be  capable  and  responsible 
for  the  due  communication  of  the  notice  to  the 
member  of  the  family  for  whom  it  is  intended.  A 
duly  made  certificate  has  on  its  filing  the  force  and 
efi^oet  of  a  decree.  Until,  however,  service  of  notice 
under  s.  10,  which  has  the  effect  of  an  attachment, 
no  particular  property  is  bound  by  the  decree. 
A  sale  ■\\ithout  prior  attachment  is  irregular,  but 
not  a  nullity.  Kishory  Mohun  Roy  v.  Mahomed 
Mujaffar  Hosscin,  I.  L.  R.  IS  Calc.  188,  referred  to. 
The  due  making  and  filing  of  the  certificate  gives 
it  the  effect  of  a  deci-eo,  and  therefore  non-service 
of  notice  under  s.  10  does  not  affect  the  validity  of 
the  certificate  itself.  A  suit  to  set  aside  a  sale  on 
the  solo  ground  that  the  decree  under  which  it  was 
held  was  an  invalid  decree  simply  because  of 
absence  of  notice  under  s.  10,  iuls  because  such 
absen  e  of  notice  does  not  affect  the  validity  of  the 
decree.  Baijnath  Sahai  v.  Ramgut  Singh,  I.  L.  R. 
23  Calc.  775,  followed.  Saroda  Charan  Bando- 
padhya  v.  Kista  Mohun  Bhattacharjee,  1  C.  W.  N. 
516  ;  Chunder  Kumar  Mukerjee  v.  The  Secretary  of 
State,  I.  L.  R.  27  Calc.  698  ;  Gopal  Das  v.  Hardeo 
Das,  5  C.    W.   N.   86 ;  Ambica  Prasad  v.   Gopal 
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PUBLIC   DEMANDS   RECOVERY 
(BENG.  I  OF  1895)— concld. 


ACT 


8.  21 — concld. 


Suksh  Das,  1  C.  L.  J.  550  ;  Bamrup  Sahay  v. 
Khushal  Alisser,  6  C.  W.  X.  630  ;  Srinath  Hore  v. 
Bishan  Chandra  Das,  2  C.  L.  J.  504  ;  Umed  Ali 
Bhuyan  v.  Bai  Lakshmi  Dehya,  I.  L.  B.  33  Calc.  S4  ; 
Bamrup  Sahai  v.  Khusal  Misser,  3  C.  L.  J.  2S0  ," 
Sham  Lai  Mandal  v.  Nilmani  Das,  -7  C.  L.  J.  385, 
387,  not  followed.  The  Certificate  Officer  has 
jurisdiction  to  transfer  the  execution  of  the  decree. 
The  Collector  of  the  24-Parganas  is  ex  officio 
Collector  of  Calcutta.  The  Collector  of  the  24- 
Parganas  may,  in  his  capacity  of  Certificate  Officer, 
sell  immoveable  property  in  Calcutta.  Ss.  244  and 
512  of  the  Civil  Procedure  Code  apply  to  execution 
proceedings  under  the  Public  Demands  Recovery 
Act,  Ai-t.  12  (b),  Sch.  II  of  the  Limitation  Act  bars 
the  suit.  Hari  Chakax  Sixgh  v.  Chaxdra 
Ktjmak  Dey  (1907)      .      I.  L.  R  34  Caic.  787 

s.  15 — 

See    Public    Demands    Recovery    Act 
(Bex.  Act  VII  of  1880),  ss.  8,  10,  12. 

5  C.  W.  N.  86 

88.  15,19,  32  and  33— Sale  in  exe- 
cution of  certificate — "  Final,"  meaning  of — Appeal 
— Beview — Bevision — Power  of  revision  by  Commis- 
sioner. A  suit  to  set  aside  a  sale  in  execution  of  a 
certificate  under  the  Public  Demands  Recovery 
Act  is  maintainable  in  the  Civil  Court.  Bam 
Taruck  Hazra  v.  Dilicar  Ali,  I.  L.  B.  29  Calc. 
73,  referred  to.  An  order  made  by  a  Certificate 
Officer  under  s.  19  of  Bengal  Act  I  of  1895  is  final 
only  in  the  sense  that  it  shall  not  be  open  to 
appeal  as  provided  by  s.  32  of  that  Act,  but  not 
in  the  sense  that  it  shall  not  be  open  to  review  or 
revision  by  the  Commissioner  under  s.  33  of  the 
same  Act.  Nasiruddin  Khan  v.  Indronarayan 
Chowdhry,  B.  L.  B.  Sup.  Vol.  367  ;  Badaricharya 
V.  Bamchandra  Gopal  Savant,  I.  L.  B,  19  Bom. 
113,  and  Bamsing  v.  Babu  Kisansing,  I.  L.  B. 
19  Bom.  116,  relied  uxK)n.  Mataxgixi  Debi  v. 
OiBiSH  Chuxder  Choxgdar  (1903) 

I.  L.  R.  .SO  Calc.  619 
s.c.  7  C.  W.  N.  4.33 
. s.  17— 

See  ante,  ss.  10,  17  axd  21. 

s.  19— 

See  ante — 

ss.  7,  8,  19,  22  ; 

ss.  15,  19,  32  AXD  35. 

88. 19,  20— 

See    Public    Demands    Recovery 


Order  sending  certificate  to  another  Court  for  execu- 
tion—  Void  sale.  Where  an  order  sending  a  certi- 
ficate made  under  the  Public  Demands  Recovery 
Act  to  another  Court  for  execution  was  not  author- 
ized by  s.  223  of  the  Code  of  Civil  Procedure,  and 
the  latter  Court  proceeded  to  execute  the  certificate 
by  selling  certain  property  :  Held,  that  the  Court 
purporting  to  sell  the  property  had  no  power  to  do 
so,  the  proceedings  being  vitiated  ab  initio  on  the 
ground  that  there  was  no  power  to  send  the  certi- 
ficate for  execution  to  that  Court  and  that  s.  312  of 
the  Code  of  Civil  Procedure  was  no  bar  to  the  suit 
for  setting  aside  the  sale.  Held,  further,  that 
s.  312  of  the  Code  of  Civil  Procedure  does  not  apply 
to  proceedings  in  execution  of  certificates  under 
Bengal  Act  I  of  1895.  Bamrup  Sahay  v.  Khusal 
JUisser,  6  C.  W.  N.  610,  Janki  Das  v.  Bamgolam 
Sahu,  6  C.  W.  N.  381,  Baghuban-«  Suhai  v.  Phool 
Kumar i,  1.  L.  B.  32  Calc.  1130,  referred  to.  Ob- 
servations in  Batn  Taruck  Hazra  v.  Dilwar  Ali, 
I.  L.  B.  29  Calc.  94,  footnote,  approved.  GmiSH 
Chaxdra  v.  Golam  Karim  (1906) 

I.  Ij.  R.  33  Calc.  451 
s.  c.  10  C.  W.  N.  347 

8.22- 


ACT 

(Bex.  Act  YII  of  18S0),  s.  19. 

I.  L.  R.  29  Caic.  94 

8.  21— 

See  ante,  ss.  10,  17  axd  21. 

8.  21 — Suit  to  set  aside  a  sale  in  execu- 
tion of  a  certificate — Civil  Procedure  Code  [Act  XIV 
of  1882),  ss.  223,  311,  312— Material  irregularity- 


See  ante,  ss.  7,  8,  19,  22. 
—  88.  32  and  33— 


Sei  ante,  ss.  15,  19,  32  axd  33. 
PUBLIC   DOCUMENT. 

See  Evidexce  Act,  s.  74. 

See  E\tdexce  .     I.  L.  R.  34  Calc.  293 

Inspection  of 

document,  rioht  to  certified  copies — Loan  Begister  of 
the  Public  Debt  Office— Evidence  Act  (/  of  1872), 
S.S,  74,  76 — Banker's  Books  Evidence  Art  (XVIII  of 
1891).  The  Loan  Register  of  the  Public  Debt 
Office  in  the  Bank  of  Bengal  is  a  "  public  docu- 
ment "  Avithin  the  meaning  of  s.  74  of  the  Evidence 
Act ;  and  under  s.  7t)  of  the  Act,  any  person  having 
an  interest  in  the  document  is  entitled  to  inspect 
the  same  and  obtain  certified  copies  thereof. 
Queen-Empress  v.  Arumugam,  I.  L.  B.  20  Mad. 
189.  followed.  Mutter  v.  Midlands  Bailway  Co., 
L.  B.  38  Ch.  D.  92  ;  Bex  v.  Justices  of  Stafford-ihire, 
6  Ad.  db  E.  .34,  referred  to.  Chaxdi  Charax 
Dhar  v.  Boistab  Chakax  Dhar  (1904) 

I.  L.  R.  31  Calc.  284 
s.c.  8  C.  W.  N.  125 

PUBLIC  DUTY. 

See  Libel         .      I.  L.  R.  27  Bom.  585 

See  Malicious  Search. 

I.  L.  R.  27  Bom.  590 

enforcement  of — 

See  High  Court,  Jurisdictiox  of — Cal- 
cutta—Civil .    I.  L.  R.  17  Calc.  329 
I.  L.  R.  21  Caic.  348 

14  R  2 
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PUBLIC  lUNCTIONS. 

See  Penal  Code,  s.  ISG. 

I.  L.  R.  22  Cale.  286  ;  596 

I.  L.  B.  23  Calc.  896 

1  C.  W.  N.  74 

PUBLIC  HEALTH,  OFFENCE  AFFECT- 
ING. 


1. 


Penal  Code,  s.  269— Travelling 


in  a  train  ivhile  suffering  from  eholera.  K,  knowing 
that  he  was  suffeiincj  from  cholera,  entered  a  train 
as  a  passenger  ^^ithout  informing  the  railway 
company's  servants  of  his  condition,  il/,  kno\\ing 
of  Z's  condition,  bought  A's  ticket  and  travelled 
with  him.  Held,  that  K  was  properly  convicted 
under  s.  269  of  the  Penal  Code  of  negligently 
doing  an  act  Mhich  was,  and  which  he  had  reason 
to  believe  was,  likely  to  spread  infection  of  a 
disease  dangerous  to  life,  and  il/  of  abetment  of 
Z's  offence.     Queen-Empeess  v.  Krishxappa 

I.  L.  R.  7  Mad.  276 

2. Communicating 

syphilis  by  the  act  of  sexual  iiitercourse — Chcativg. 
A  prostitute  who,  while  suffering  from  syphilis, 
communicates  the  disease  to  a  person  \\ho  has 
sexual  intercourse  ^\ith  her,  is  not  liable  to  punish- 
ment imder  s.  269  of  the  Indian  Penal  Code  (Act 
XLV  of  1S60),  "  for  a  negligent  act  and  one  likely 
to  spread  infection  of  any  disease  dangerous  to 
life."     QuEEX  Empress  v.  Rakhma 

I.  L.  E.  11  Bom.  59 

3.  - — - — ■ Negligent      act — 

Eefusal  to  allow  person  sneering  from  injectious 
disease  to  be  removed  to  a  hospitcd.  Where  a  mother 
refused  to  allow  her  daughter  suffering  from 
small-pox  to  be  removed  to  a  hospital  in  accordance 
with  an  order  made  by  the  District  Magistrate, 
unless  she  accompanied  her,  and  was  convicted  of 
an  offence  under  s.  269  of  the  Penal  Code  by  the 
District  Magistrate  -.^Held,  that  no  unlawful  or 
negligent  act  had  been  committed  within  the  mean- 
ing of  s.  269  of  the  Penal  Code.  Cahoon  v. 
Mathe\v.s      .         .         .     I.  L.  E,  24  Calc.  494 

1  C.  W.  N".  274 

PUBLIC  HIGHWAY. 

See  Public  Road,  Highway,  Street  of 
Thoroughfare. 

PUBLIC  INTEREST. 

See  Privileged  Communication-. 

7  C.  W.  N.  246 

PUBLIC  NAVIGABLE  RIVER. 

See  Fishery    .  .     1 2  C.  W.  N.  559 

PUBLIC  NUISANCE. 

See  Nuisance     .      I.  L.  R.  31  All.  444 

See  Nuisance — Under  Criminal  Proce- 
dure Code. 

See  Nuisance — Puplic  Nuisance  under 
\  Penal  Code. 

Set  Penal  Code,  ss.  268,  290,  291. 


PUBLIC  NUISANCE— cow<cZ. 

See  Public   Road,  Highway,  etc.,    Cbs- 

1  RUCTION  TO  OR  NuiSANCE  ON  ;  IBOCES- 
SION  IN. 

1.  Obstruction  of  ford  by  erec- 
tion of  bund — Prescriptive  right  of  public  to 
user  of  ford — Desuetude  of  right  to  erect  bund — 
Use  of  one's  right  so  as  not  to  cause  obstruction  or 
nuisance — Criminal  Ptocedure  Code  (Act  V  of  1S98), 
s.  133.  Where  the  petitioner  erected  a  bund  in  a 
river,  the  effect  of  which  was  to  render  it  unfordable 
at  a  place  where  the  stream  had  been  fordable 
throughout  the  year,  except  for  a  few  days  during 
the  freshets,  and  claimed  the  right  to  do  so,  but  it 
was  proved  that  for  a  period  exceeding  20  years  the 
public  had  used  the  ford,  and  had  never  been  so 
obstructed  in  crossing  the  river  on  foot  or  on  vehi- 
cles : — Held,  that  the  pubic  had  acquired  a  pre- 
scriptive right-of-way  through  the  river  and  that  the 
petitioner  had  lost  his  right  of  erecting  a  bund  by 
long  desuetude  ;  that  even  if  the  petitioner  had  a 
subsisting  right  to  dam  the  river  by  a  bund,  such 
right  \\as  subject  to  the  maxim  sic  2itere  tuo  ut  alie- 
num  nan  leedas  ;  that  his  action  had  caused  an  ob- 
struction, which  was  not  justifiable  to  the  public, 
v^ho  were  in  the  lawful  enjoyment  of  a  right-of- 
way,  and  that  the  order  of  the  Magistrate  to  remove 
the  olistruction  wa?  not  illegal.  Zaffer  Naw'AB  r. 
Emperor  (1905)  .         .       I.  L.  R.  32  Calc.  930 

2. Offensive       smells — Indian 

Penal  Code  (Act  XLV  of  IHHO),  ss.  26S  and  290.  In 
order  to  constitute  an  offence  under  s.  268  of  the 
Penal  Code  it  is  not  necessary  that  the  alleged 
nuisance  should  produce  smells  injurious  to  health, 
it  is  sufficient  if  they  be  offensive  to  the  senses. 
Rev  V.  Ne.l,  2  C.  A;  P.  485,  approved  of.  To  allow 
a  large  stack  of  bones  to  remain  uncovered  in  the 
open  for  a  long  time  so  as  to  become  rotten  and  to 
emit  a  smell  noxious  to  people  living  in  or  passing 
by  the  vicinity  is  not  an  act  which  a  bone-mill 
manager  is  entitled  to  do  in  carrying  on  his  trade 
in  a  reasonable  way  and  by  allowing  such  act  to 
be  done  he  ^\oulfl  be  guilty  of  committing  a  public 
nuisance.     Berckefeld  v.  Emperor  (1906) 

I.  L.  R.  34  Calc.  73 

3. Killing  of   eo'ws  by  Maho- 

medans — Custom.  Under  certain  limitations 
the  slaughtering  of  kine  by  ilahomedans  is  not 
illegal.  It  is  the  legal  right  of  every  person  to 
n  ake  m  ch  i  se  of  bis  own  ]  roperty  as  he  iray  think 
fit,  })ro\  idcd  that  in  so  doing  he  does  not  cause  real 
injuiy  to  others  or  offend  against  the  law,  even 
though  he  may  thereby  hurt  the  susceptibilities  of 
others.  The  right  of  IMahomedans  to  slaughter 
kine  is  one  to  which  they  are  legally  entitled  irre- 
spective of  custom,  and  it  is  only  when  they  abuse 
the  right  that  its  exercise  can  be  interfered  with. 
J\[iittumira  v.  Queen- Em  press,  I.  L.  R.  7  Mad.  590, 
Quccn-Empress  v.  Byramjl  Edalji,  1.  L.  R.  12  Bom. 
437,  Queen-Empress  v.  Zaki-uddin,  I.  L.  R.  10  All. 
41,  Queen-Empress  v.  Imam  Ali,  1.  L.  R.  10  All. 
150.  Rome.-h  Cliandra  Sanijal  v.  Hiru  Mandal,  1.  Lt 
R.  17  Cede.  SS2,  and  Hadjee  Muzhur  Ali  v.  Gundowret 
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PUBLIC  NUISANCE— concZi. 

Sahu,  25  W.     R.   (Cr.)  72,  referred   to.     Shahbaz 
Khan  v.  Umrao  Puri  (1908) 

I.  li.  B.  30  All.  181 

4. Obstruction  or  nuisance  on 


land — Olnim  of  title  to  land — Bond  fides  of  claim 
— Limitation,  question  of — Criminal  Procedure  Code 
(Act  V  of  1S98),  6.  133.  Where  a  party,  against 
whom  a  conditional  order  under  s.  133  of  the 
Criminal  Procedure  Code  is  passed  for  an  alleged 
obstruction  or  nuisance  on  land,  raises  a  claim 
of  title  to  such  land,  the  Magistrate  must  come 
to  a  proper  finding  as  to  the  question  of  band 
fides  of  the  claim ;  and  he  is  not  competent 
to  decide  whether  it  is  barred  by  limitation. 
Kamini  Kumar  Biswas  v.  Emperor  ^1907) 

I.  Ii.  R.  35  Caie.  283 

PUBLIC  OFFICER. 

See  Attachment — Subjects    of  Attach- 
ment— Salary   I.  L.  R.  24  Calc.  102 

See  Collector       .  I.  L.  R .  3  AIL  2 

See  Official  Trustee. 

I.  L.  R.  7  Calc.  499 
1.  L.  R.  12  Mad.  250 
See  Public  Servant. 

See  Stamp  Act,  Sch.  I,  Art.  22. 

I.  L.  R.  19  All.  293 

money  lent  to— 

See  Subordinate  Judge,    Jurisdiction 
OF     .         .         I.  L.  R.  22  Bom.  170 

offer  of  bribe  to — 

.See  Accomplice   .  I.  L.  R.  14  Bom.  331 
I.  L.  R.  27  Calc.  144 ;  925 


—    power  of  Government  over — 
See  Secretary  of  State. 

I.  L.  R.  27  Bom.  189 


—  suit  againt — 

See  Civil  .  Procedure  Code,  s.  424. 

13  C.  L.  R.  195 

I.  L.  R.  24  Calc.  584 

I.  L.  R.  20  Bom.  697 

I.  L.  R.  25  Calc.  239 

See  Privileged  Communication. 

7  C.  W.  N.  246 
See  Public  Officer. 

L  L.  R.  29  All.  567 
See  Secretary  of  State. 

I.  L.  R.  26  Mad.  263 

See  Subordinate  Judge,    Jurisdiction 

OF     .         .         I.  L.  R,  15  Bom.  441 

I.  L.  R.  21  Bom.  754  ;  773 

I.  L.  R.  22  Bom.  170 


suit  to  set  aside  order  of- 


See  Limitation  Act,  1877,  Sch.  II,  Art. 
14. 


[    PUBLIC  OFFICER— co/ic7(Z. 

I       1.  Notice  of  suit — Civil  Procedure 

Code  (Act  XIV  of  1SS2),  s.s.  2  and  424— Notice  of 
suit — Official  Assignee — Practice — Procedure.  The 
Official  Assiiinee  is  a  public  officer,  within  the  mean- 
ing of  s.  2  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  and  is  therefore  entitled  to  the  notice  pre- 
scribed by  s.  424  of  the  Code  before  a  suit  is  filed 
against  him  in  respect  of  acts  done  by  him  in    hi.s 

i  official  capacitv.  Joosub  Haji  Alli  v.  Kemp 
(1902)        .        ".         .         I.  L.  R.  26  Bom.  809 

2, Civil     Procedure 

Cede,  1SS2,  s.  424 — Talukhdari  settlement  officer 
managing  estate  under  Act  XXI  of  JSSl — Broach 
and  Kaira  Encumbered  Estates  Act.  The  plaintiff 
sued  for  a  declaration  that  he  was  entitled  to  suc- 
ceed, on  his  father's  death,  to  a  taluKhdari  estate  to 

•  the  exclusion  of  defendant  1,  who,  he  alleged,  was  a 
I    supposititious    child    set    up  by  his  stepmother  to 

defeat  the  plaintiff's  right  of    inheritance.     It  ap- 
peared    that    defendant   1  had  obtained    a  decree 
I    against  the  plaintiff's  father  establishing   his  legiti- 
j    macy  and  declaring  him  entitled  to  receive  main- 
j    tenance  out  of  the  estate  in  question.     In  accord- 
[    ance  with  that  decree,  the  talukhdari    settlement 
I    officer    (defendant    2),    who    was  manager    of    the 
;    estates  under  the  Broach  and  Kaira    Encumbered 
I    Estates  Act  (XXI  of  1881),    paid   defendant  1  an 
allowance  of  R200  a  month  on  account  of  his  main- 
tenance, which  allowance,  the  plaintiff  alleged,  was 
illegal  and    wrongful.     The  defendants  contended 
that  the  suit  was  bad,  because  notice  had  not   been 
'    given  to  the    talukhdari  settlement  officer  as  re- 
quired bv  s.  424  of  the  Civil  Procedure  Code  (Act 
XIV  of  1882).     Held,  following  Skahebzadee  v.  Fer- 
\    gusson,  I.  L.  R.  7  Calc,  499,  and  Bhau    Balapa   v. 
!    Nana,  I.   L.   R.   3   Bom.   343,   that  although    the 
talukhdari    •settlement   officer,    acting  as    manager 
'    under  XXI  of  1881  was  a  "  public  officer,"  yet  the 
!    suit  was  maintainable  without  giving  the   talukh- 

•  dari  settlement  officer  the  notice  required  by  s.  424 
of  the  Code  of  Civil  Procedure,  as  it  was  not  a  suit 
arising  out  of  acts  done  by  him  in  his  official  capa- 
citv.    Sardarsingji  v.  Ganpatsingji 

I.  L.  R.  14  Bom.  395 

3.  Suit  to  recover  articles 
-seized  by  police  during  a  search — Suit  against 
W-public  officer.     The  plaintiff  sued   to   recover  from 

the  defendant  three  accoimt  books  which  he  alleged 
that  the- defendant,  a  Sub-Inspector  of  Police,  had 
seized  during  a  search  apj^arently  in  pursuance  of 
the  provisions  of  s.  165  of  the  Code  of  Criminal 
Procedure,  of  the  plaintiff's  house.  Held,  that  the 
1  defendant,  if  he  seized  the  books,  which  was  denied, 
did  so  in  his  capacity  as  a  rolice  officer,  and  that  the 
suit  was  not  maintainable  in  the  absence  of  the 
notice  j)rescribed  by  s.  424  of  the  Code  of  Ci%"il  Pro- 
cedure. Muhamm  d  Saddiq  Ahmad  \.  PanrM  Lai, 
I.  L.  R.  26  All.  220,  distinguished.  Jogendra 
Xath  Roy  Bah'dur  v.  Price,  I.  L.  R.  24  Calc.  /^8f, 
referred  to.  Bakhiawar  Mal  ».-.  Abdul  Latif 
(1907)  L  L.  R.  29  AIL  567 

PUBLIC  PATHWAY. 

;  See  Public  Road,  Highway*,  etc. 
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PUBLIC  PATHWAY  —concld. 
See    Public  Steeet. 
See  Public  Thoroughf/ ee. 

obstruction  of — 

See  Criminal  Peoceduhe  Code,  s.  133. 


13  C.  W.  N.  367 


PUBLIC  PLACE. 

See  Gambling  .    I.  L.  R.  29  Bom.  386 

See  Gambling  Act  (III  or  1867),  ss.  11, 
13. 

See  Penal  Code,  s.  159. 

I.  L.  R.  17  All.  166 
PUBLIC  POLICY. 

See  Vendor  and  Purchaser. 

I.  L.  R.  27  All.  271 

agreements  contrary  to — 

See  Bengal  Excise  Act  (VII  of  1878). 

I.  L.  R.  16  Calc.  436 

See  Chamrerty  and  Maintenance. 

See  Contract  Act,  s.  23 — Illegal  Con- 
tracts— Against  Public  Polly. 

!  See  CcsTS — Taxation  of  Costs. 

I.  L.  R.  17  Mad.  162 

See  Endowment  I.    L.  R.  26  Mad.  31 

See  Executor    .     I.  L.  R.  22  Cale.  14 

See  Hindu  Law — Husband  and  Wife. 

I.  L.  R.  28  Calc.  751 

See  Madras  Abkari  Act. 

I.  L.  R.  24  Mad.  401 

contract  witli  public  servant — 

See  Contract         .         13  C.  W.  N".  59 

See  Contract  Act,  s.  27. 

13  C.  W.  ]Sr.  388 


custom  contrary  to — 

See     Hindu     Law — Coustom — Endow- 
ments       .  I.  L.  R.  14  Bom.  90 

See      Hindu      Law — Custom — Immora|J| 
Customs   .   I.  L.  R.  1  Mad.  168 ;  356 

See  Hindu    Law — Marriage — Validity 
OR  otherwise  of  Marriages. 

I.  L.  R.  17  Bom.  400 

PUBLIC  PROSECUTOR. 

See  Criminal  Proceedings. 

8  Bom.  Cr.  126 

. discretion  of — 

See     Witness — Criminal     Cases — Exa- 
mination    of     Witnesses — General 
Cases        .         .     I.  L.  R.  7  All.  904 
L  L.  R.  16  All.  84 

Government  pleader —  Withdrawal 


PUBLIC  PROSECUTOR— coKcZ-Zi 

pointed  by  the  Magistrate  of  the  district,  under 
s.  492  of  the  Criminal  Procedure  Code,  to  be  Public 
Prosecutor  for  the  purpose  of  a  particular  case  tried 
in  the  Court  of  Session,  has  not  the  power  of  a 
Public  Prosecutor  with  regard  to  withdrawal  from 
prosecution  under  s.  494.  Queen-Empress  v. 
Madho     .         .         .         .      I.  L.  R.  8  All.  29L 

PUBLIC  RECORD. 

See  Evidence  Act,  s.  35. 

PUBLIC  RELIGIOUS  TRUST. 

See  Civil  Procedure  Code   (Act  XIV 
OF  1882),  ss.  10,  539. 

I.  L.  R.  33  Calc.  789 

PUBLIC    ROAD,    HIGHWAY,    STREET 
OR   THOROUGHFARE. 

*See  Bengal  Municipal  Act,  1864,   ss.   2, 
10  to  16,  57,  58     I.  L.  R.  2  Calc.  425 

See  Bengal  Municipal  Act.  1864,  s.  10. 

I.  L.  R.  20  Cale.  732 

See  Bombay  District  Municipal    Act, 

1873,  s.  17     .     I.  L.  R.  12  Bom.  490 

I.  L.  R.  20  Bom.  146 

See  Land  Acquisition  Act,  1870,  ss.  13 

and  24      .         I.  L.  R.  25  Calc.  194 

L.  R.  24  I.  A.  177 

See  Ownership,  Presumption  of. 

I.  L.  R.  7  All.  362 

See  Public  Street. 

See  Res  Judicata — Estoppel  by  Judg- 
ment .         I.  L.  R.  20  Calc.  732 


—  allowing  water  to  remain  on — 

See  Bombay  District  Municipal    Act, 
187.:i,  s.  54      .       I.  L.  R.  20  Bom.  83 

—  encroachment  on — 


See  Limitation  Act,  Art.  149. 

I.  L.  R.  19  Mad.  154 


from  prosecution — Criminal  Procedure  Gode,  18S2, 
e.  494.     Held,  by  the  Full  Bench,  that  a  person  ap- 


—  obstruction  to,  or  nuisance  on — 

See  Bench  op  Magistrates. 

I.  L.  R.  13  Mad.  142 

See  Bengal  Municipal  Act,  1884,  s.  217. 
I.  L.  R.  17  Calc.  684 

See  Bombay  District  Municipal  Act, 
1873,  s.  42    .     I.  L.  R.  19  Bom.  212 

^ee  Declaratory  Decree,  Suit  for — 
Orders  of  Criminal  Courts. 

L  L.  R.  17  Bom.  293 

See  Jurisdiction  of  Civil  Court — 
Magistrate's  Orders,  Interferencb. 
with. 

See  Jurisdiction  of  Civil  Court — Pro- 
cessions     .      I.  L.  R.  24  Calc.  524 
I.  L.  R.  18  Bom.  693 

See  Jurisdiction  of  Civil  Court — 
Public  Ways,  Obstruction  of. 
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PTTBIilC   BOAD,    HIGHWAY,    STREET 
OR  THOROUGHFARE— fon/</. 

obstruction  to,  or  nuisance  on — 


concld. 


See  Jury — Jitry  r>'DER  NriSAXCE  Sec- 

TIO'S    OF   CRIMIX.AL   PEOCEDrRE   CODE. 

I.  L.  E.  18  AIL  158 
I.  L.  R.  22  All.  267 

See  Madras  Police  Act,  1888,  s.  71. 

I.  L.  R.  14  Mad.  223 

See  Nuisaxce — Plblic  XnsAycE  txder 
Pexal  Code  .  I.  L.  R.  20  Mad.  433 

See  NnsAKCE — Under  Criminal  Proce- 
dure Code. 

See  Obstructiox — To  Public  Way. 

See  Right  of  Suit — Obstruction  of 
Public  Highway. 


procession  m — 

See  Religion,  Offences  relating  to. 

I.  L.  R.  26  Mad.  554 
I.  L.  R.  32  Mad.  478  ;  527 

rash  riding  on — 

See  Penal  Code,  s.  279. 

14  W.  R.  Or.  32 
I.  L.  R.  19  Bom.  715 

—  regular  line  of  street — 


street " — 


See  Bombay  City  ^Municipal  Act  (Bom- 
bay Act  hi  of  1888),  s.  297. 

I.  L.  R.  25  Bom.  107 

■what      constitutes       a  "  public 


1. 


See  Bombay  District  Municipal     Act 
(Bom.  VI  OF  1873).  ss.  17.  48,  64. 

I.  L.  R.  25  Bom.  315 

User  of  road  by  public — Ei^i 


dence  that  a  road  is  jittUic.  In  order  to  establish  that 
a  road  is  a  public  road,  it  is  sufficient  if  acts  of  user 
by  the  public  are  shown  to  have  been  acquiesced  in 
by  the  ow"ner  of  the  land  over  which  the  road  passes, 
and  that  those  acts  are  of  such  a  character  as  to 
warrant  the  inference  that  the  owner  intended  to 
make  over  to  the  public  the  right  to  use  the  land  as 
a  public  highway.  Anderson  v.  JuGGODUMBi 
Dabi 6  C.  L.  R.  282 

2. Suit  to  remove  trees  planted 

on  public  road — Space  on  side^  of  road.  A  pub- 
lic road  includes  a  fair  margin  on  either  side  of 
the  road,  which  may  be  used  for  variou?  purposes 
in  cormection  with  the  road  itself.  Where  trees 
have  been  planted  on  the  margin  of  a  public  road, 
a  suit  will  not  lie  by  the  proprietor  of  the  land 
through  which  the  road  passes  to  have  them  re- 
moved. Harrendro  Coomar  Chowdhry  v.  Tara- 
MONT  Chowdhrain        .         .         7  C.  Ij.  R.  272 


3. Diversion  of  road — Right    of 

owners  of  land  adjoining  old  road — Grant  by  muni- 


PUBLIC  EOAD,    HIGHWAY,      STREET 
OR  THOROUGHFARE— concW. 

cipality  of  land  forming  old  road — N.W.  P.  and 
Oudh  Municipalities  Act  {XV  of  1S73),  «.  3S— 
Power  of  municipality  over  public  highway.  There 
is  a  presumption  that  a  highway,  or  waste  land 
adjoining  thereto,  belongs  to  the  owners  of  the 
soil  ot  the  adjoining  land.  S.  38  of  Act  XV  of  1873 
(N.-W.  P.  and  Oudh  Municipalities  Act)  was  not 
intended  to  deprive  persons  of  any  private  right  of 
property  they  have  in  the  knd  used  as  a  public 
highway,  or  to  confer  such  rights  on  the  munici- 
pality, r  or  has  the  section  any  such  effect.  In  a  case 
where  such  land  ceased  to  be  used  as  a  pubro  high- 
way, and  was  granted  by  the  municipality  to  third 
I)ersons,  who  proceeded  to  build  thereon  — Held, 
that  the  o\\  ners  had  a  good  cause  of  action  against 
such  persons  for  the  demolition  of  the  buildings 
and  restoration  of  the  property  to  its  original  con- 
dition.    XiHAL  Chand  v.  Azmat  Alt  Khav 

I.  li.  R.  7  All.  362 

4.  Obstruction    by  oTvner  of 

abutting  property— J/a^fm*  District  Municipal- 
ities Act  (Mad.  Act  IV  of  lif4,  n-s  amended  by 
Mad.  Act  III  of  1897;  s.  -■),  -s.  •?.  cl.  27— "Street' '— 
Effect  of  vesting  in  municipality — Obstruction  by 
owner  of  property  abutting  on  street — Suit  for  injunc- 
tion to  prevent  interference  by  municipality — Limita- 
tion Act  {XV  of  1S77),  Sch.  II,  Art.  146  A.  \^"hen  a 
street  is  vested  in  a  Municipal  Council,  such  vesting 
does  not  transfer  to  the  Municipal  authority  the 
rights  of  the  owner  in  the  sit  >  or  soil  over  w  hich  the 
street  exist.'.  It  does  not  own  the  soil  from  the 
centre  of  the  earth  tisque  ad  cahim,  h't  it  ha-  the 
exclusive  right  to  manage  and  control  the  surface  of 
the  soil,  and  so  much  of  the  soil  below  and  of  the 
space  above  the  surface  as  is  necessary  to  enable  it 
adequately  to  maintain  the  street  as  a  street.  It 
has  also  a  certain  property  in  the  soil  of  the  street, 
which  would  enable  it,  as  owner,  to  bring  a  posses- 
sor^-  action  against  trespassers.  The  effect  of  Art. 
146A  of  Sch.  II  to  the  Limitation  Act  considered. 
Municipal  Commissioners  for  the  City  of  Madias 
v.  Sarangapani  Moodaliar,  I.  L.  R.  19  Mad.  1-54, 
commented  on.  Sundaram  Ayyar  v.  Md:ii- 
ciPAL  Council  of  Madura  (1901) 

I.  li.  R.  25  Mad.  633 

5. Processions — Right    to  conduct 

through  pubVc  streets.  Tlie  right  to  conduct  reli- 
gious processions  through  the  public  streets  is  a 
right  inherent  in  e\ery  person,  provided  he  does  not 
thereby  invade  the  rights  of  property  enjaytkd  bv 
others,  or  cause  a  public  nuisance  or  interfere  with 
the  ordinary-  use  of  the  streets  by  the  public,  and 
subject  to  directions  or  prohibitions  for  the  pteven- 
tion  of  obstructions  to  thoroughfares  or  breaches  or 
the  peace.  Ever\-  member  of  the  public,  and  every 
sect,  has  a  right  to  use  the  streets  in  a  lawful  man- 
ner, and  it  lies  on  those  w  ho  w  ould  restrain  him  in 
its  exercise  to  show  some  law,  or  custom  having 
the  force  of  law,  depriving  him  of  the  privilege. 
Sadagopachariar  r.  Rama  Rao  (1902) 

I.  L.  R.  26  Mad.  373 
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PUBLIC  SAFETY,  OFFENCE  AFFECT- 
IK"G. 

(See  Chaege — Form  of  Charge — Special 
Cases — Public  Safety  .  1  Bom.  137 

PUBLIC  SERVANT. 

/S'ee  Abscoxrixg  Offender. 

I.  L.  H.  29  Calc.  417 

.See  Assault  ox  Public  Servant. 

13  W.  E.  Cr.  49 

I.  L.  R.  9  Bom.  558 

I.  L.  R.  26  Calc.  630 

3  C.  W.  N.  605  ;  627 

(See  Escape  from  Custody. 

L  L.  R.  6  All.  129 

(See  Evidence  Act,  s.  74. 

L  L.  R.  18  Cale.  534 

(See  False  Evidence — Fabricating 
False  Evidence. 

(See  Illegal  Gratification. 

3  W.  R.  Cr.  10 
I.  L.  R.  21  Bom.  517 

(See  Land -MARKS. 

I.  L.  R.  30  Calc.  1084 

(See  Pen.\l  Code,  ss.  21,  186. 

I.  L.  R.  33  Bom.  213 

(See  PEN.iL  Code,  ss.  170,  186,  434. 
(See  Penal  Code,  s.  221. 

I.  L  R.  3  All.  60 

See.  Public  Offjcer. 

(See  Sanction  to  Prosecution — Where 

Sanction  is  necessary  or  otherwise. 

I.  L.  R.  3  Calc.  758  :  2  C.  L.  R.  520 

I.  L,  R.  23  Mad.  540 

(See  Small  Cause  Court,  IMofussil — 
Jurisdiction — Government,  Sui  i  s 
against      .        I.  L.  R.  18  Mad.  395 


—  acts  done  by — 

(See  MuNSiF,  Jurisdiction  of. 

1  Bom.  144 

(See  Penal  Code,  s.  217. 

I.  L.  R.  3  Cale.  412 

—  assaulting — 

(See  Assault  on  Public  Servant. 


duty- 


(Sec  Police  Act  (V  of  1861).  ss.  17,  19. 

I.  L.  R.  28  Cale.  411 

(See  Thumb  Impressions. 

I.  L.  R.  30  Calc.  97 

assaulting,  in    execution    of  his 


(See  Penal  Code,  s.  332. 

L  L.  R.  18  All.  246 

(Sec  Sentence— Cumul  \tive  Sentences. 
4  C.  W.  N.  245 

_     contempt  of  authority  of— 

(See  Contempt  of  Court. 


PUBLIC  SERVANT— co?i?c?. 

contract  -with — 

(See  Contract         .  13  C.  W.  N.  59 

disobedience  of  direction  of  law 


by- 


his  duty. 


(See  Criminal  Procedure  Codes,  s.   45 
(1872,  s.  90)    .     I.  L.  R.  1  Mad.  266 

(See  Penal  Code,  s.  217. 

I.  L.  R.  I  Mad.  266 
I.  L.  R.  3  Calc.  412 

—  disobedience  of  order  of — 

(See  Nuisance — Under  Criminal  Proce- 
dure Code     .         .     5  C.  W.  N.  329 

(Srp  Nuisance — Public  Nuisance  under 

Penal  Code       .       I.  L.  R.  8  All.  99 

L  L.  B.  19  Mad.  464 

(See  Penal  Code,  s.  188. 

giving  false  information  to — 

•See  Penal  Code,  s.  182. 

obstruction  of — 

(See  Penal  Code,  s.  186. 

6  C.  W.  N.  120 
I.  L.  R.  30  Calc.  285 

obstruction  of,  in  execution  of 


(See  Escape  from  Custody. 

2  Bom.  134  :  2nd  Ed.  128 

5Ve  Penal  Code,  s.  152. 

I.  L.  R.  19  Calc.  105 

(See  Penal  Code,  s.  183. 

I.  L.  R.  15  Bom.  564 

I.  L.  R.  25  Calc.  274 

I.  L.  R.  21  Mad.  78 

.See  Penal  Code,  s.  186. 

(Set  Wrongful  Restr.aint. 

I.  L.  R.  12  Bom.  377 

—  offering  bribe  to — 

(See  Accomplice  .  I.  L.  R.  26  Bom.  193 

—  personating — 

.Se"  Sentence — Cumulative  Sentences. 
I  L.  R.  10  All.  58 

prosecution  of-- 


iSee  Administrator-General. 

1.  L.  R.  30  Calc.  927 

(See  Sanction  for  Prosecution — Nature, 

Form,  AND  Sufficiency  of  Sanction. 

I.  L.  R.  16  Mad.  468 

—   sanction  of — 
(See  Sanction  for  Prosecution. 

Municipal    Commissioner- 


Ad  XXYl  of  1850— Bom.  Reg.  11  of  1827,  s.  43. 
A    municipal   commissioner   appointed   under   Act 
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PUBLIC  SERVANT— con/<f. 

XXVI  of  ISoO  was  a  public  servant  within  the 
meaning  of  Regulation  II  of  1827,  s.  43  ;  and  conse- 
quently a  Munsif  had  no  jurisdiction  to  try  a  suit 
brought  against  him  for  acts  done  Ls  his  pubUc  capa- 
city.    Greaves  v.  Bhagvax  Ttxsi 

4  Bom.  A.  C.  93 


Reg  v.  Pttkshotam  Valji 


5  Bom.  Cr.  33 


2. Person    perform.ing  public 

duties — Penal  Cod<^,  ■«.  21.  Any  person  whether 
receiving  pay  or  not,  who  chooses  to  take  upon  him- 
self duties  and  responsibilities  belonging  to  the  posi- 
tion of  a  public  servant,  and  performs  those  duties 
and  accepts  those  responsibilities,  and  is  recognized 
as  filling  the  position  of  a  public  servant,  must  be 
regarded  as  one,  and  it  does  not  lie  in  his  mouth  to 
say  subsctjuentlj'  that,  notwithstanding  his  perform- 
ance of  public  duties  and  the  recognition  by  others 
of  such  performance,  he  is  not  a  "  public  servant  " 
within  the  definition  contained  in  s.  21  of  the  Penal 
Code.     Qceex-Empress  r.  Pakmeshar  Dat 

I.  li.  R.  8  All.  201 

3.  -  Engineer  receiving  munici- 

pal pay — Penal  Code,  s.  21.  An  engineer  who 
receives  and  pays  to  others  municipal  moneys  is  a 
public  servant  within  the  meaning  of  s.  21,  cl.  10, 
of  the  Penal  Code,  although  he  may  not  have  the 
X)ov,er  of  sanctioning  the  expenditure  of  such 
moneys.     Reg.  r.  Naxtamram  Uttamram 

6  Bom.  Cr.  64 

Izaphatdar — Peial  Code,  s.  21 — 


Lessee  of  tillage  untiertahing  to  keep  forat  account 
— Offirir.  The  word  "  oflScer  "  in  s.  21,  cl.  9,  of 
the  Penal  Code  means  a  person  em  {Joyed  to  exer- 
cise to  some  extent  a  delegated  function  of  Govern- 
ment ;  he  must  be  either  himself  armed  with  some 
authority  or  rei.resentative  character  or  his  duties 
must  be  immediately  auxiliary  to  those  of  some 
one  W'ho  is  so  arired.  Hence  an  izaphatdar — i.e., 
a  lessee  of  a  village  who  has  undertaken  to  keep  an 
account  of  its  forest  revenues  and  pay  a  certain  pro- 
portion to  the  Government  keeping  the  remainder 
for  himself — is  not  an  officer,  and  therefore  not  a 
public  servant,  within  the  meaning  'A  s.  21.  Reg. 
V.   Ra^iajirav  Jivbajirav      .         .      12  Bom.  1 

5. Surveyor  employed  by  the 

Collector— PfTud  Code  [Art  XLV  of  1S00\  s.  21 
and  -:  186.  The  Collector  acting  in  the  manage- 
ment of  a  khas  mehal,  the  y>roperty  of  the  Govern- 
ment, is  as  much  ' "  the  Government  ' '  within  the 
meaning  of  s.  17  of  the  Penal  Code  as  when  he  is 
exercising  any  other  of  the  duties  of  his  official  posi- 
tion. A  surveyor  employed  by  the  Collector  in 
the  khrfs  mehal  department  to  make  a  survey  of  a 
certain  fwrtion  of  a  watercourse  is  a  "  public 
servant  "  within  the  meaning  of  ■•.  21  of  the  Penal 
Code.  Beg.  v.  Ramaiirar,  12  Bern.  1,  and  Chatter 
Lai  r.  Thacoor  Pershad,  1.  L.  B.  18  Calc.  518, 
referred  to.     Bajoo  Sixgh  v.  Queex-Empress 

I.  Ij.  R.  26  Calc.  158 
3  C.  W.  N.  115 

6.  Labourer  employed  by  Gov- 
ernment—Pe/k»Z  Code,  s.  21.     A  carter  employed 


PUBLIC  SERVANT— f on  <rf. 

by  Government  is  not  a  public  .servant  within  the 
meaning  of  s.  21  of  the  Penal  Cod'^  Queex  r. 
Nachimcttu      .         .         .      I.  L.  R.  7  Mad.  18 


7. 


Mohurrir  appointed  under 


Beng.  Act  IX  of  1862—  M:jnnj  received  for 
register ing  deed-.  Money  received  bj-  a  mobi;rrir 
ap[)ointed  under  the  Registration  Act,  Bengal  Act 
IX  of  1S62,  l)y  way  of  fees  for  registering  deeds  is 
money  entrusts  I  to  him  as  a  public  sfrvant. 
QuEEX  1-.  DwARKAXATH  Ghose  20  "W.  R.  Cr.  49 


8. 


Court  of  Wards  -peon.-  Penal 


Code,  s.  21.  A  peon  employed  by  the  manager  of  an 
estate  under  the  charge  of  the  Court  of  Wards  is  not 
a  public  servant  within  the  meaning  of  s.  21  of  the 
Penal  Code.     Queex  v.  Arayi 

L  L.  R.  7  Mad.  17 

9.    Manager    employed    under 

the  Court  of  Wards— Pen^d  Code  {Act  XLV 
of  ISfiO),  ss.  21,  161— ■•  Public  servant."  Held, 
that  the  manager  of  an  estate  employed  under  the 
Court  of  Wards  is  a  "  public  servant  "  within  the 
meaning  of  s.  21  of  the  Penal  Code.  Queen-Empress 
V.  Arayi,  I.  L.  B.  7  Mad.  17,  referred  to.  Qceex- 
Empress  v.  Mathcra  Prasad 

I.  L.  R.  21  All.  127 

10,  Person  appointed  by  Gov- 
ernment Solicitor  to  act  as  Prosecutor  in 
the  Police  Court— Pc/w/  Codt,  -.  21.  A  per- 
son appointed  by  the  Government  Solicitor  with  the 
approval  of  Government  and  under  an  arrangement 
by  the  Governor  General  in  Council  to  act  as  Prose- 
cutor in  the  Calcutta  Police  Court  is  a  ymblic  ser- 
vant within  the  meaning  of  s.  21  of  the  Penal  Code. 
Empress  r.  ButiO  Krishto  Doss 

I.  L.  R.  3  Calc.  497 

IL  Public  servant,  Peon  at- 
tached to  the  oflB.ce  of  the  Superintendent 
of  the  Sait  Department  whether  a — Penal 
Cfjde  (Act  XLV  of  1850),  ■-^.  21,  rl.  {9},  s.  161—. 
' '  Officer  ' '  meaning  of.  ' '  An  off.cer  in  the  service 
or  pay  of  Government  "  within  the  terms  of  s.  21  of 
the  Penal  Code  is  one  who  is  appointed  to  some  office 
for  the  performance  of  some  public  duty.  A  peon 
in  the  service  and  pay  of  the  Government  and  at- 
tached to  a  Government  office,  is  an  officer  of 
Government  and  a  public  servant  within  the  mean- 
ing of  s.  21,  cl.  (9),  of  the  Penal  Code.  Beg.  v. 
Bamajirav  Jivbajirav,  12  Bom.  1,  explained  and 
distinguished.  Queenx.  Arayi,  I.  L.  B.  7  Mad.  17, 
and  Queen-Emprtss  v.  Mathura  Prasad,  I.  L.  B. 
21  All.  127,  disaporoved  of.  Ln  t.e  natter  of 
NAJ.UIADDIX      .        '.         .  4C.  W.N.  748 


12. 


Civil     Surgeon — Pe-nal  Code, 


Si.  116  and  161 — Abetment  of  illegal  gratification. 
Where  the  accused  was  charged  under  s.  116,  Penal 
Code,  with  having  abetted  the  commission  of  an 
offence  punishable  under  s.  161  of  that  Code,  the 
person  abetted  having  been  a  Civil  Surgeon  of  a 
sndder  station,  it  was  held  that  the  enhanced  impri- 
sonment prescribed  by  the  latter  part  of  s.  116  could 
not  be  awarded,  as  the  Civil  Surgeon  was  not  a 
public   servant   within   the  words   of   the   section 
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PUBLIC  SERV AWT— confii. 

"  whose  duty  it  is  to  prevent  the  commission  of 
such  offence."     Queen  v.  Ramkath  Sabma  Biswas 

21  W.  R.  Cr.  9 
13, Peon  of  Collector's  Court— 

Penal  Code,  s.  21,  cl.  9,  and  s.  161 — Illegal  gratifi- 
cation— Peon  remunerated  by  fees.  A  peon  of  the 
Collector's  Coiirt,  who  received  no  fixed  pay  from 
the  Government,  but  was  remunerated  by  fees 
whenever  employed  to  serve  any  process,  and  was 
placed  on  the  register  of  supernumerary  peons,  had 
been  ordered  by  the  Magistrate  to  do  duty  on  a 
particular  day  at  the  office  of  the  Special  Sub- 
Registrar,  where  he  was  detected  receiving  an 
eight-anna  piece  from  a  person,  and  was  prosecuted 
for  receiving  an  illegal  gratification  as  a  public  ser- 
vant. Held,  that  the  peon  was  a  public  servant 
under  the  definition  in  the  9th  clause  of  s.  21  of  the 
Penal  Code,  and  the  trial  of  the  charge  against  him 
must  be  proceeded  with.  Queen  v.  Ram  Krishna 
Das  ....  7  B.  L.  B.  446 

s.c.  Queen  i:  Rejikisto  Dass 

16  W.  B.  Cr.  27 

14.  Officer  employed  in  Crimi- 
nal Conrt-^  Obtaining  valuable  thing  without  con-si- 
deration — Illegal  gratification — Penal  Code,  s.  165. 
K,  a  police  officer,  employed  in  a  Criminal  Court  to 
read  the  diaries  of  cases  investigated  by  the  police 
and  to  bring  up  in  order  eacli  case  for  trial  with 
the  accused  and  witnesses,  after  a  case  of  theft 
had  been  decided  by  the  Court  in  whicli  the  persons 
accused  were  convicted,  and  a  sum  of  money,  the 
proceeds  of  the  theft,  had  been  made  over  by  the 
order  of  the  Court  to  the  prosecutor  in  the  case, 
asked  for  and  received  from  the  prosecutor  a  portion 
of  such  money,  not  as  a  motive  or  reward  for  any  of 
the  objects  described  in  s.  161  of  the  Penal  Code, 
but  as  ' '  dasturi. ' '  Held,  that  K  was  not,  under 
these  circumstances,  punishable  under  s.  161  of  the 
Penal  Code,  but  under  s.  165  of  that  Code.  Em- 
press OF  India  v.  Kampta  Prasad 

I.  Ij.  B.  1  All.  530 

15. Poddar  of  Bank  of  Bengal 


PUBLIC  SERVANT— cojifcf. 


17. 


— Illegal  gratification — Penal  Code,  ss.  21  and  161. 
The  manager  of  a  Court  of  Wards  estate  paid  into 
a  bank,  carrjdng  on  the  treasury  business  of  the 
Government,  a  sum  of  money  on  behalf  of  Govern- 
ment. B,  a  poddar  in  the  bank,  demanded  and 
took  a  reward  for  his  trouble  in  receiving  the  money. 
On  B  being  prosecuted  and  charged  under  s.  161  of 
the  Penal  Code  -.—Held,  that,  although  the  money 
might  have  been  paid  on  account  of  Government, 
it  was  on  behalf  of  the  bank,  and  not  on  behalf  of 
the  Government ;  that  the  money  was  received  by 
the  accused  ;  and  that  the  poddar  was  a  servant 
of  the  bank  only,  and  not  a  public  servant  within 
the  meaint;  of  cL  9,  s.  21,  of  the  Penal  Code.  In 
the  matter  of  the  vetition  of  Modun  Mohun 

I.  L.  R.  4  Calc.  376 

16.  Convict  warders — Penal  Code, 

s.  223 — Suffering  an  escape  from  custodii.  Convict 
warders  are  "  public  servants  "  within  the  meaning 
of  s.  223  of  the  Penal  Code.  Queen  v.  Kalla- 
chand  Moitree  .         .        7  W.  B.  Cr.  99 


Municipal    Inspector— 7)t5- 


trict  Municipalities  Act  {Mad.  Act  IV  of  1884}^ 
s.  41.  A  Municipal  inspector  is  a  public  servant 
within  the  meaning  of  s.  41  of  the  Madras  District 
Municipalities  Act.  Queen-Empress  v.  Ramasami 
I.  L.  R.  13  Mad.  131 


18. 


Duties  of  zamindari  kar- 


nam — Accounts— PenaZ  Code,  s.  166 — Mad.  Reg. 
XXIX  of  1802,  s.  12.  A  zamindari  kamam  is  a 
public  Ber\^ant,  and  is  bound  by  law  to  produce  ac- 
counts to  the  proprietor  or  farmer  of  a  zamindari. 
Subramanaya  v.  Somasundara 

I.  L.  R.  15  Mad.  12T 


19. 


Sanitary  Inspector — Madras 


Local  Boards  Act  [Mad.  Act  V  of  1884).  A  Sani- 
tarj'  Inspector  appointed  by  the  local  board  is  a 
public  servant  within  the  meaning  of  Local  Boards 
Act,  Madras,  1884,  s.  43.  Queen-Empress  v. 
Tiruvengada  Mudali  .     I.  L.  R.  21  Mad.  428 


20. 


Party  called  upon  to  attend 


and  witness  a  search — Penal  Code  (Act  XLV 
of  I860],  s.  287 — Rendering  asfiistance  to  a  public 
servant — Refusal  to  sign  search  list,  by  person  who- 
attended  search  under  Abkari  law — Liability — Cri- 
minal Procedure  Code  (Ad  V  of  1898),  s.  103  (1). 
A  person  was  called  upon  by  an  Abkari  Inspector 
to  attend  a  search  held  under  s.  103  of  the  Code  of 
Criminal  Procedure,  and  did  so.  He,  however, 
refused  to  sign  the  search  list  when  it  was  prepared. 
On  a  charge  being  preferred  against  him,  under 
s.  187  of  the  Indiaii  Penal  Code,  of  intentionally 
omitting  to  assist  a  public  servant  in  the  execution 
of  his  duty  : — Held,  that  the  accused  was  not  guilty 
of  an  offence  under  s.  187.  Assuming  that  a  person 
called  upon  to  attend  and  witness  a  search  under 
s.  103  of  the  Code  of  Criminal  Procedure  is  under  a 
legal  obligation  to  attend  the  search  and  sign  the 
search  list,  the  "  assistance  "  which  a  person  is 
bovmd,  by  the  earlier  part  of  s.  187  of  the  Penal 
Code,  to  render  is  ejtisdeni  generis  with  the  various, 
forms  of  assistance  referred  to  in  the  latter  part  of 
the  section.  It  must  have  some  direct  personal 
relation  to  the  execution  of  the  duty  by  the  pub- 
lic officer.  The  signing  of  the  search  list  required 
by  s.  103  is  an  independent  duty  which  is  imposed 
on  the  witnesses,  whereas,  the  word  ' '  assistance, 
as  used  in  the  section,  implies  that  the  party  whO' 
assists  in  doing  something  which,  in  ordinary  cir- 
cumstances, the  party  assisted  could  do  for  himself. 
In  tic  matter  of  Ramaya  Naika  (1903) 

I.  L.  R.  26  Mad.  419 

21.  Illegal    gratification — Penal 

Code  (Act  XLV  of  I860),  ss.  161,  Pi'— Receiving 
illegal  gratification  as  a  public  servant — Gratification 
received  partly  en  one  day  and  partly  on  another — 
Continuous  offence — Conviction  for  separate  offences 
if  proper.  Where  a  certain  sum  of  money  is  paid  ta 
a  public  servant  as  illegal  gratification  on  one  day  , 
and  a  certain  sum  o;i  ai  ot!-,er  day  for  tie  same 
purpose,  the  offence  of  receiving  illegal  gratifica- 
tion becomes  a  continuous  offence,  and  there  ought 
not  to  be  separate  convictions  for  offences  under' 
ss.  161  and  165  of  the  Penal  Code  for  the  same 
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offence.  Jaoat  Chandka  Sakma  f.  Lal  Chaxd 
Das  (1901)         .         .         .  5  C.  W.  N.  332 

22. Peon— Peon  attached  to  office  of 

Superintendent  of  the  Salt  Department — Manager  of 
estate  undfr  Court  of  Wards — Penal  Code  {Act  XLV 
of  1860),  s.  21,  d.  9.  An  officer  in  the  service  or  pay 
of  the  Government,  within  the  terms  of  s.  21,  cl.  (9), 
of  the  Penal  Code,  is  one  who  is  appointed  to  some 
office  for  the  performance  of  some  public  duty. 
Held,  that  a  peon  in  the  service  and  pay  of  the 
Government,  and  attached  to  the  office  of  a  Superin- 
tendent of  the  Salt  Department,  is  a  public  servant. 
Held,  further,  that  a  Manager  of  an  estate  under  the 
Court  of  Wards  is  not  a  pubUc  servant.  Beg.  v. 
Bamajirav  Jivbaiirav,  12  Bom.  H.  C.  B.  1,  and 
The  Queen  v.  Arayi,  I.  L.  B.  7  Mad.  17,  referred 
to.  Queen-Empress  v.  Mathura  Prasad,  I.  L.  B.  21 
All.  127,  dissented  from.  NAZAMTTDDrs"  v.  Queen- 
Empeess  (1900)     .         .     I,  li.  B.  28  Calc.  344 

23.  Receiver  appointed  under 

Land  Registration  Act  (Ben.  Act  VII  of 
1876) — Non-attendance  in  obedience  to  order 
from  public  servant — Omission  to  produce  document 
to  public  servant — Obstructing  public  servant  in  dis- 
charge of  public  functions — Disobedience  to  order 
duly  promulgated  by  public  servant — Persuasion  to 
tenants  not  to  pay  rent  to  Beceiver — Penal  Code  {Act 
XLV  of  1S60),  ss.  174,  175,  1S6  and  188— Land 
Begistration  Act  (Ben.  Act  VII  of  187 h),  s.  i6.  Held, 
that  a  Receiver  appointed  under  s.  56  of  the  Land 
Registration  Act  is  not  a  public  servant  within  the 
terms  of  ss.  174,  175, 186  and  188  of  the  Penal  Code. 
Held,  further,  that  such  a  Receiver  was  not  a  public 
ser\'dnt  legally  competent  to  issue  an  order  directing 
persons  to  attend  before  the  Collector  with  their 
collection  papers  and  rent  receipts,  and  that  dis- 
obedience to  such  an  orfler  did  not  constitute  an 
offence  under  either  s.  174  or  s.  175  of  the  Penal 
Code.  Held,  also,  that  an  order  by  such  a  Receiver, 
forbidding  persons  to  pay  rent  to  any  person  other 
than  the  Receiver,  was  not  an  order  promidgated 
by  a  public  servant  lawfully  empowered  to  pro- 
mulgate such  order,  and  that  disobedience  to  such 
order  was  not  an  offence  within  the  terms  of  s.  188 
of  the  Penal  Code.  Held,  further,  that  persuasion  ad- 
dressed to  tenants,  in  the  absence  of  such  Receiver, 
not  to  pay  rent  to  him,  was  not  an  obstruction 
of  the  Receiver  within  the  provisions  of  s.  186  of  the 
Penal  Code.  Ebrahim  Sikcar  v.  Emperor  (1901) 
1.  L.  R.  29  Calc.  236 
s.c.  6  C.  W.  N".  141 


24. 


Time-expired  ■warrant — 


Penal  Code,  ss.  149,  3o3 — Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  251— Criminal  force  by 
members  of  an  unlawful  assembly  to  deter  public 
servant  from  discharge  of  duty.  S.  251  of  the 
Code  of  Civil  Procedure  requires  the  Court  to 
specify  in  a  warrant  execution  for  decree  the 
day  on  or  before  which  the  warrant  must  be 
executed.  A  Commissioner  attempting  to  give 
possession  under  a  time-expired  warrant  has 
no  authority  to  go  upon  land  in  the  posses- 
sion    of    the  party,   who    resists    the    execution. 
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Abinash  Chandra  Aditya  v.  Axaxda  Chaxdra- 
Pal  (1904)         .         .  L  L.  R.  31  Calc.  424 

25.  Constable— PeTinZ  Code,  s.  353 

— Using  criminal  force  to  deter  a  public  servant — 
Entry  by  police  on  premises  of  siispected  person  at 
night — Assault  on  police.  A  police  constable,  at 
midnight,  entered  upon  the  premises  of  a  person, 
who  was  regarded  by  the  police  as  a  suspicious 
character,  and  knocked  at  his  door  to  ascertain,  if 
he  was  there,  whereupon  he  came  out  and  abused 
and  pushetl  the  constable  and  lifted  a  stick  as  if  he 
were  about  to  hit  the  constable  with  it.  On  a 
complaint  being  preferred  under  s.  353  of  using 
criminal  force  to  deter  a  public  servant  in  the  exe- 
cution of  his  duty  : — Held,  that  the  offence  had 
not  been  committed.  The  constable  was  not  en- 
gaged  in  the  execution  of  his  duty  as  a  public  ser- 
vant and  was  technically  guilty  of  house  trespass, 
and  his  action  was  calculated  to  cause  annoj'ance 
to  the  inmates  of  the  house,  and  was  insulting  to 
the  accused,  who  was  justified  in  causing  the  slight 
harm,  which  he  had  inflicted  on  the  constable. 
The  latter  could  not  be  regarded,  under  s.  99,  as 
acting  in  good  faith  under  colour  of  his  office,  as  his 
action  was  not  authorized  by  any  police  circular  or 
order.     Dorasamy  Pillai  v.  Emperor  (1904) 

I.  L.  R.  27  Mad.  52 


26. 


Clerk  to  a  Sub-Registrar- 


Illegal  gratification — Penal  Code  {Act  XLV  of 
1860),  ss.  21,  161— Begistration  Act  (III  of  1S77), 
ss.  6  to  14,  6',  S4.  A  clerk  appointed  by  a  Sub- 
Registrar,  and  paid  out  of  an  allowance  given  to 
the  Sub-Registrar  is  not  a  "public  servant  " 
^^ithin  the  meaning  of  s.  21  of  the  Penal  Code. 
Bhagwati  Sahai  v.  Emperor  (1905) 

I.  L.  R.  32  Calc.  664 

PUBLIC  SPRING. 

See  Pexal  Code.  s.  277. 

L  L.  R.  2  Calc.  383 
I.  L.  R.  4  Mad.  229 
PUBLIC    STREET. 

See  Procession. 

See  Public  Road,  Highway,  Street  ok 

THOROtrGHFARE. 


1. Right  to  carry  religious  pro- 
cessions in — Custom — Bight  to  ohMruct  s^ich 
processions  not  claimable  on  the  ground  of  usage  or 
custom — When  proof  of  damage  necessary  in  suit 
brought  for  obstruction  of  procession.  Persons  of  all 
sects  and  creeds  are  equally  entitled  to  carry  reli- 
gious processions  along  public  streets  and  thorough- 
faros  and  no  particular  sect  can  claim,  on  the  ground 
of  custom  or  immemorial  use,  an  exclusive  right 
to  carry  processions  through  such  streets.  The 
exercise  of  such  right  must  not  interfere  with  the 
ordinary  use  of  such  streets  by  the  public  and  must 
be  subject  to  si.ch  directions  as  the  Magistrate  may 
la^vfully  give  to  prevent  obstructions  of  thorough- 
fare or  breaches  of  public  peace.  Sadagopachariar 
V.  Krishna  Moorihy  Bao,  I.  L.  B.  30  Mad.  185 
at  190,  referred  to.  An  action  for  obstructing  a 
procession  may  not  be  maintainable  without  prooi 
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of  special  damage.  Where,  however,  an  illegal 
order  of  the  Magistrate  has  been  procured  restrain- 
ing such  procession,  a  suit  to  declare  the  right  to 
carry  such  processsion  is  sustainable  without  such 
proof,  the  cause  of  action  being  the  improper  order 
so    obtained     by    the     defendants.      Kaxdasami 

iMUDALI  V.   SUBROYA  MUDALI  (1909) 

I.  li.  R.  32  Mad.  478 

2.  Right  to    carry 

relir/ious  processions  in.  Continued  use  by  the 
public  of  a  way  raises  a  presumption  that  that  way 
belongs  to  the  public  and  that  it  has  been  dedi- 
cated by  the  owner  for  the  public  use.  Farquhar  v. 
Newhury  Rurnl  Council,  \190S]  2  Ch.  .586  at  page 
596,  referred  to.  All  members  of  the  public  have  a 
right  to  carry  religious  processions  through  such 
public  way  in  a  lawful  manner,  irrespective  of  the 
religion  to  which  they  may  belong.  Mannada 
MuDALi  V.  Nallaya  Gouxden  (1909) 

I.  L.  R.  32  Mad.  527 

PUBLIC  THOROUGHFARE. 

See  Nuisance      .      I.  L.  R,  31  All.  444 
See  Public  Road,  Highway,  Street  or 
Thoroughfare. 

PUBLIC  TRUSTS, 

See  Civil  Procedure  Code,  1882,  s.  539. 

See  Right  of  Suit. 

I.  L.  R.  32  Cale.  273 

1. Public  trust — 


Sanction  of  the  Advocate-General,  when  necessary, 
mider  the  Civil  Procedure  Code.  S.  539  of  the  Civil 
Procedure  Code  contemplates  the  existence  of  a 
dispute  of  such  a  public  nature  that  the  intervention 
of  the  Advocate-General  is  accessary  to  decide  if 
and  by  whom  a  suit  should  be  brought  to  establish 
a  public  right.  Sajedur  Raja  v.  Gour  Mohun  Das, 
I.  L.  R.  2  •  Calc.  41S,  425,  refened  to.  Moxi  Jan 
BiBEE  V.  Khadem  Hossein  (1905) 

9  C.  W.  IT.  151 

Suit  bji  an  indivi- 


dual to  establish  a  common  right  to  a  public  religious 
trust — Other  persons  associated  as  co-plaintiff — If 
such  suit  fcdls  within  s.  31  or  s.  539 — Ss.  '39  and  30, 
if  7nufually  exclusive — S.  539,  construction  of.  The 
words  of  s.  539  of  the  Civil  Procedure  Code  contem- 
plate the  existence  of  persons,  other  than  those  per- 
mitted to  sue,  who  may  be  affected.  The  existence 
of  such  other  persons,  or  the  joinder  of  some  of  them 
as  co-plaintiffs  does  not  take  away  the  right  of  an 
individual  to  sue  under  that  section,  provided  his 
rights,  as  contemplated  in  that  section,  have  been 
infringed.  The  Chinese  community  of  Calcutta 
are  divided  into  two  classes,  the  Puntis  and  the 
Hakalus.  The  Puntis  being  excluded  from  the 
Chinese  temple  and  cemetery,  five  of  them,  after 
obtaining  the  sanction  of  the  Advocate-General 
under  s.  539  of  the  Civil  Procedure  Code,  instituted 
this  suit  for  a  declaration  that  the  temple  and  ceme- 
tery were  public  religious  and  charitable  trusts  for 
the  benefit  of  the  Stiid  community  and  as  such,  tho 


PUBLIC  TRUSTS— coKcR 

Puntis  including  the  plaintiffs  were  entitled  to  the 
benefits  thereof.  Objection  was  taken  that  the  suit, 
as  framed,  was  not  maintainable  as  it  fell  within 
s.  30  of  the  Civil  Procedure  Code  and  not  under 
s.  539  : — Held,  that  the  suit  was  maintainable. 
MacMochi  v.  Lee  Chin  (1905)  .    9  C,  W.  N".  594 

PUBLIC     WORKS      IRRIGATIOW     DE- 
PARTMENT. 

See  Transfer  of  Property  Act  (IV  op 
1882),  s.  54  .     I.  L.  R.  3i  Calc.  207 

PUBLIC  WORSHIP. 

See  Hindu  Law — Worship. 

See  Madras  Municipal  Act,  1878,  s.  119. 
I.  L.  R.  6  Mad.  287 

See  Mahomed  AN  Law — Custom. 

I.  L.  R.  18  Calc.  448 
L.  R.  18  I.  A.  59 

See  Mahomedan  Law — Worship. 

See   Right   of   Suit — Public   Worship, 
Suits  regarding  Right  of. 

PUBLICATION. 

See  Defamation  ;  Libel. 

See  Privileged  Communication. 

7  C.  W.  N.  246 


of  banns  of  marriage — 

5ee  Bigamy     .     .         L  L.  R.  1  All.  316 

PUBLISHER. 

See  Lottery       .  ^  I.  L.  R.  10  Bom.  97 

See  Printing  Presses  and  Newspapers 
Act  (XXV  of  1867),  ss.  3,  12. 


I.  L.  R.  23  Calc.  414 

PUISNE  MORTGAGEE. 

See  Mortgage. 

Prior     mortgage — 

Suit  by  prior  mortgagee  for  sale — Puisne  mortgagee  not 
made  a  party — Sale  in  execution — Rights  of  the  puisne 
mortgagee.  Where  a  prior  mortgagee  sues  his  mort- 
gagor for  the  sale  of  the  mortgaged  property  with- 
out making  the  puisne  mortgagee  a  party  to  the 
suit,  the  latter  is  in  no  way  affected  by  the  suit  or  its 
results.  Thus  if  the  property  is  brought  to  sale  in 
execution  of  tho  decree  and  is  bought  by  a  third 
person,  the  puisne  mortgagee  has,  as  against  him, 
precisely  tho  same  rights  as  he  had  collectively 
against  his  mortgagor  and  the  prior  mortgagee. 
That  is  to  say,  he  may  sue  to  redeem  the  purchaser 
as  mortgagee  or  thereafter  as  mortgagor  to  foreclose 
or  suffer  himself  to  be  redeemed  by  him.  Pandu- 
RANG  V.  Sakharchand  (1906) 

I.  L.  R.  31  Bom.  112 
PUJA  KHARACH. 


See  Abwab    . 

PUNCHAYET. 

See  Confession 


I.  L.  R.  33  Calc.  693 


1  C.  W.  K".  904 
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PUNDITS,  OPINIONS  OF. 

1.  Weight  to    be    attached  to. 

Observations  of  the  Privy  Council  as  to  the  weight  to 
be  attached  to  the  opinions  of  pundits.  Collector 
OF  Madura  v.  Mutu  Ramalinga  Sathupathy 

1  B.  I..  B.  P.  C.  1 :  12  Moo.  I.  A.  397 
10  W.  K.  P.  C.  17 


2. 


Pundits  disagree- 
The  opinions  of  pun- 


ing  with  current  authorities. 

dits  must  not  be  taken  on  their  authority  to  be  a 
correct  exposition  of  the  law  when  such  opinions  are 
discordant  from  works  of  current  and  established 
authority.  Collector  of  Masulipatam  r.  Cavaly 
Vexcata  Naraixapah 

2  W.  E.  P.  C.  61 :  1  Moo.  I.  A.  529 


3. 


Reference  to   pundits — State- 
Ever\-  reference    in  a  suit    to  law 


ment  of  cases 
officers  likely  to  bind  a  right  should  embrace  all 
important  facts  proved  or  admitted  in  the  cause 
•which  may  affect  the  conclusion,  and  it  is  the  duty  of 
the  Court  itself  so  to  frame  the  questions  as  to  elicit 
an  opinion  upon  the  very  facts  on  which  the  legal 
title  depends.     Myxa  Boyee  v.  Oottoram 

2  W.  R.  P.  C.  4  :  8  Moo.  I.  A.  400 

PUNISHMENT. 

effect  of  non-publication  of  noti- 
fication— 

See  EMBAXKilEXT 

enhancement  of- 


7  C.  W.  N.  286 


See     Magistrate,     Jurisdiction     of — 
Powers  of  Magistrates. 

I.  L.  R.  1  Mad.  54  ;  289 
I.  li.  E.  4  Mad.  233 

See    Revisios — Crluixal     Cases — SEy 

TESCES  .         B.  L.  R.   Sup.  Vol.  443 

I.  L.  R.  6  All.  622 

I.  L.  R.  11  Gale   530 

20  W.  R.  Cr.  15  ;  22 

See  .Sentence — Power  of  High  Court  as 
TO  Sentences — Enhancement. 

form  of — 


See  Offence  committed  on  the  High 

Seas         .         .   1  B.  L.  R.  O.  Or.  1 

8  Bom.  Cr.  63 

I.  L.  R.  14  Bom.  227 

See  Sentence. 

PUNJAB  LAWS  ACT. 

IV  of  1872  (as   amended   by  Act 


XII  of  1878),  ss.  10,  12,  14— 

.  Pre-emption — "Vil- 
lage community  " — Occupancy  tenants  in  zamin- 
dari  village.  The  expression  "  village  communitv," 
in  the  Punjab  Laws  Act  (XII  of  J87S),  is  not  used 
to  denote  a  village  community  of  the  typical  sort, 
consisting  of  members  of  one  family  or  one  clan 
holding  the  village  lands  in  common,  and  dividing 
between  them  the  agricultural  lands  according  to 


PUNJAB  LAWS  ACT— concM. 


IV  of  1872  (as  amended  by  Act 

XII  OF  1878),  88.  10,  12, 14— roncW. 

the  custom  of  the  village  ;  but  is  used  to  denote  a 
body  of  persons  bound  together  by  the  tie  of  resi- 
dence in  one  and  the  same  village,  amenable  to 
the  village  customs,  and  subject  to  the  administra- 
tive control  of  the  village  officers.  A  "  village  com- 
munity '  is  not  confined  to  the  landowners  in  the 
village.  Occupancy  tenants  are  members,  within 
the  meaning  of  the  Punjab  Laws  Act,  and  so  are  all 
persons  in  any  inferior  position  who  belong  to  the 
village,  though  they  may  be  unconnected  with  the 
land  and  not  entitled  to  any  right  of  pre-emption 
under  the  Act.     Rahimuddiv  r.  Rewal  (190.3) 

I.  L.  R.  30  Calc.  635 
s.c.  7  C.  W.  N.   498 
L.  R.  30  I  A.  89 
PURCHASE. 

See  Bengal  Tenancy  Act,  s.  167. 

13  C.  W.  N.  412 


See  Executor    . 
—  speculative — 


13  C.  W.  N.  557 


See  Sale  .         .         .     13  C.  W.  N.  710 
PURCHASE-MONEY. 

See  Pre-emption — Purchase-money. 
See  Vendor  and   Purchaser — Comple- 
tion OF  Transfer     .         7  W.  R.  317 
I.  L.  R.  5  Bom   554 
I.  L.  R.  3  AIL  77 

construction  of  agreement  to  re- 


convey  on  re-payment  of — 

See   Vendor   and    Purchaser — Miscel- 


laneous Cases 


6  C.  W.  N.  192 


—  failure  to  pay — 

See  Vendor  and   Purchaser — Comple- 
tion OF  Transfer. 

L  L.  R.  2  Bom.  547 

See    Vendor    and    Purchaser — Consi- 
deration. 

See  Vendor  and  Purchaser — Vendor, 
Rights  and  Liabilities  of. 

refund  of — 

See  Act  XL  of  1858,  s.  18. 

15  B.  L.  R.  350 

See  Decree — Form  of  Decree — Gene- 
ral Cases        .       1  B.  L.  R.  A.  C.  50 

See  Guardian — Duties   and    Powers  of 

Guardians  .         .  7  B.  L.  B.  90 

7  N.  W.  201 

See  Hindu  Law — Alienation — Aliena- 
tion BY  Father. 

I.  L.  R.  11  Calc.  396 

B.  L.  R.  Sup.  Vol.  1018 

11  B.  L.  R.  Ap.  28 

4  B.  L.  R.  A.  0.  15 

I.  L.  R.  22  Mad.  312 
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PURCHASE  -MONEY— concW. 

refund  of — concld. 

See  Sale  in  Execution  of  Decree — 
Errors  in  Description  of  Pro- 
perty SOLD 

I.  L.  R.  29  Calc.  370 

Setting  aside  Sale — Rights  of 
Purchasers — Recovery  of  Pur- 
chase-money. 

See  Vendor  and  Purchaser — Purchase- 
money,  etc. 

refund  of,  application  for — 

See  Limitation  Act,  1877,  Art.  178. 

I.  L.  B.  11  All.  372 

- source  of — 


See  Benami  Transaction — Source  of 
Purchase-money. 

See  Hindu  Law — Joint  Family — Pre- 
sumption and  Onus  of  Proof  as  to 
Joint  Family. 

suit  to  recover — 

■  See  Right  of  Suit — Sale  in  Execution 
of  Decree      .         .     7  C.  W.  N.  105 

(See'SALE  in  Execution  of  Decree — Set- 
ting aside  Sale — Rights  of  Purcha- 
sers— Recovery  of  Purchase-money. 

See  Ship,  Sale  of. 

I.  li.  R.  21  Mad.  395 

See  Small  Cause  Court,  Mofussil — 
Jurisdiction — Purchase-money. 

I    L.  R.  11  Mad.  269 
4  C.  W.  N.  63 

See  Vendor  and  Purchaser — Purchase- 
money  AND  OTHER  PAYMENTS  BY  PUR- 
CHASERS. 

PURCHASER. 

See  Auction  Purchaser. 
See     Benami     Transaction — Certified 
Purchasers. 

See  Civil  Procedure  Code,  1882,  s.    244 

'  —Parties  to  Suit  .  6  C.  W.  N".  127 

7  C.  "W.  "N.  54 

See  Decree        .     I.  L.  R.  32  Bom.  181 

See  Hindu  Law.     .        13  C.  W.  K.  815 

See  Lis  Pendens.  .  I.  L.  R.  23  AIL  331 
I.  L.  R.  27  Bom.  266 

See    Mortgage— Sale    of    Mortgaged 

Property — Purchasers. 
See  Parties — Parties  to  Suits — Bena- 

MIDARS.  : 

See  Parties — Parties  to  Suits — Mort- 
gages, Suits  concerning. 

I.  L.  R.  30  Calc.  755 

jSee  Parties — Parties  to  Suits — Pur- 
chasers. 


PURCHASER— cow<i. 

See  Sale  for  Arrears  of  Rent. 
See  Sale  for  Arrears  of  Revenue. 
See  Sale  in  Execution  of  Decree — 

Joint  Property 

I.  li.  R.  23  All.  355 

Purchasers,  Title  of. 

Setting     aside     Sale — Rights    of 
Purchasers. 

See  Vendor  and  Purchaser. 
at  sale  for  arrears  of  revenue — 


See  Res  Judicata. 
—  bona  fide — 


I.  Ii.  R.  34  Calc.  868 


See  Debutter      .         13  C.  W.  N.  805 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
134. 

See    Onus    of  .Proof — Hindu    Law — 

Alienation. 

See  Vendor  and  Purchaser — Notice. 

-  -_ effect  ;of  introduction    of,   into 

joint  family — 

See  Execution  of  Decree — ^Mode  of 
Execution — Joint  Property. 

See  Hindu  Law — Joint  Family' — Sale  ov 
Joint  Family  Property  in  Execution, 
and  Rights  of  Purchasers. 

See  Hindu  Law — Partition — Right  to 
Partition — Purchaser  from  Co-par- 
ceners. 

See  Hindu  Law — Partition — Shakes 
on  Partition — Purchasers. 

enquiry  by — 

See  Hindu  Law  .  13  C.  W-  N.  931 

from  guardian — 

See  Act  XL  of  1858,  s.  18. 

See  Guardi.^n — Duties  and  Powers  of 

Guardians. 
See  Hindu  Law — Guardian — Duties  and 

Powers  of  Guardians. 

See  Mahomedan  Law — Guardlvn. 

3  B.  Ii.  R.  A.  C.  423 
front  heir — 

See  Letters  of  Administration. 

I.  Ij.  R.  28    Calc.  587 

from  Hindu  Tvidow — 

See  Hindu  Law — Alienation — Aliena- 
tion BY  Widow. 
from  members  of  Hindu  family— 


See  Hindu  Law — Joint  Family — Powers 

OF  Alienation  by  Members. 
See  Hindu  Law— Joint  Family— Sale 
OF  Joint  Family  Property  in  Execu- 
!■  TioN,  and  Rights  of  Pubchasees. 
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PURCH  ASEB— co»<d. 


—  ignorant  and  unwary — 
See  Trade-mark.  I.  L.  R.  34  Calc.  495 

liabilities  of — 

See  Bengal  Regulation  VIII  of  1819, 
s.  9     .         .  7  C.  W.  N.  Ill 

See  Interest — >IiscELLANEors  Cases — 
Arrears  of  Rent.       7  C.  W.  N.  203 

See  Sale  for  Arrears  of  Rent — Rights 

AND  LlABILITIKS  OF  PURCHASERS. 

of  ancestral  property — 

See  Mahomedan  Law. 

I.  L.  R.  31  Bom.  143 

of  endowed  property — 

See  Hindu  Law — Endowment — Aliena- 
tion OF  Endowed  Property. 

of  equity  of  redemption — 

See  Equity  of  Redemption. 

5  B.  L.  B.  380  ;  450  ;  460  note 
10  B.  L.  R.  60  note 

See  Mortgage  .     12  C.  "W.  N".  745 

See  Mortgage — Sale  of  Mortgaged 
Property. 

See  Transfer  of  Property  Act,  s.  99. 

I.  li.  R.  30  Calc.  463 

See  Vendor  and  Purchaser — Purchase 
OF  Mortgaged  Property. 

of  joint  family  property — 

See  Decree — Form  of  Decree — Posses- 
sion. 

See  Hindu  Law — Alienation. 

See  Hindu  Law — Joint  Family — Sale  of 
Joint  Family  Property  in  Execu- 
tion, AND  Rights  of  Purchasers. 

See  Hindu  I-aw — ^Lviktenance — Right 
TO  Maintenance — Widow. 

See  Sale  in  Execution  of  Decree — 
Joint  Property. 


PURCHASER— eonc/cf. 
of  tenure— concM. 


of  portion  of  holding — 

See  Bengal  Tenancy  Act,  s.  67. 

13  C.  W.  N". 


963 


widow- 


of  right,  title,  and  interest     of 


See  Hindu  Law — ^Vidow — Decrees 
AGAINST  Widow,  as  representing  the 
Estate,  or  personally. 

of  tenure — 

See  Administration  Bond. 

10  C.  W.  N.  673 

See  Bengal  Tenancy  Act,  s.  170. 

IOC.  W.N".  438 


See  Hindu  Law — Maintenance. 

10  C.  W.  N.  1074 

See  Revenue  Sale  Law,  s.  3. 

10  C.W.  N.  497 


—  rights  of— 

See  Hindu  Law — 

Alienation- Alienation  by  Father, 
Joint     Family — Sale      of      Joint 
Family  Property  in  Execution, 
and  Rights  of  Purchasers. 

Partition — Right  to  Partition — 
Purchaser  from  Co-parcener  ; 

Widow — Decrees  against  Widow, 
as  representing  the  Estate,  or 
personally. 

See  Mahomedan  Law — Debts. 

See    Mortgage — Sale    of    Mortgaged 
Property. 

See  Right  of  Suit — Sale  in  Execution 
OF  Decree     .         .     7  C.  W.  N.  105 

See  Sale  for  Arrears  of  Rent — Rights 
AND  Liabilities  of  Purchasers. 

See  Sale  for  Arrears  of  Revenue — 
Incumbrances — Act  XI  of  1859. 

L  li.  R.  30  Calc.  1071 

Purchasers,  Rights  and  Liabili- 
ties OF. 

See  Sale  in  Execution   of   Decree — 
Setting  aside  Sale — Rights  of  Pub- 

CHASERS. 

See  Vendor  and  Purchaser. 
title  of— 


See  Limitation.       I.  L.  R.  34  Calc.  711 

See  Sale  in  Execution  of   Decree — 
Purchasers,  Title  of. 

See  Vendor  and  Purchaser — Notice. 

Contract     Act   {IX    of 


1872),  s.  69 — Money  paid  by  purchaser  towards  an 
incui7ibrance  subject  to  which  he  buyi,  not  recover- 
able under.  WTiere  a  purchaser  of  property  at  a 
Court  sale  purchases  it,  subject  to  a  charge  for 
maintenance,  such  purchaser  cannot,  under  s.  69 
of  the  Contract  Act,  recover  from  the  owner  in 
whose  hands  it  was  so  liable,  payments  made  by 
him  (the  purchaser)  towards  maintenance  to  pre- 
vent the  sale  of  the  property.  Mangalathammal 
t'.  Narayanswami  Aiyar  (1907). 

I.  L.  R.  30  Mad.  461 

PURDANASHIN  LADY. 

See  Pardakashin  Women. 
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PUTNIDAR. 

See  Chaukidari  Chakran  Laxd. 

I.  L.  R.  35  Calc.  346 

See  Patxi  Tenure. 

right  of,  of  small  share  to  claim 


partition- 

See  Partition,  Suit  for. 

I.  L.  R.  34  Calc.  1026 
PUTJSri  LEASE. 

See  Chaukidari  Chakran  Lands. 

I.  L.  R.  34  Calc.  109  ;  564 

See  Hindu  Law — Alienation. 

I.  Ii.  R.  31  Calc.  698 

See  Patni  Tenure. 

PUTNI  SALE  LAW  REGULATION"  VIII 
OF  1819. 

See  Limitation  Act,  ss.  7,  9. 

9  C.  W.  K".  795 
PUTWI  SALE. 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
109     .  .         .         13  C.  W.  N.  15 

1.  . . Putni  Regulation 

{VIII  of  l819) — Notice — Irregularity — Sale  selling 
aside.  In  a  suit  to  sot  aside  a  sale  held  under  the 
Putni  Regulation  it  \\  as  found  that  the  notices  were 
stuck  up  in  the  Collector's  Office  Board  outside  the 
Court  from  10  .A.M.  to  5  r.M.  and  were  not  put  up 
at  all  on  Sundays.  Held,  that  this  was  a  sufficient 
compliance  with  the  terms  of  the  Regulation. 
Beioy  Chand  Mahata'p  v.  Atnlya  CJiaran  Bose,  I.  L. 
R.  32  Calc.  953,  explained  and  distinguished. 
Sachi  Nan'dan  Dutta  v.  Bejoy  Chand  Mahatap 
(1906)  .         .  .  11  C.  W.  N.  729 

2.  ■ Suit   to  set  aside 

sale — Jurisdiction — Return  of  plaint — Appeal.  A 
suit  to  set  aside  a  sale  held  under  the  Putni  Regu- 
lation may  be  brought  in  any  one  of  several  Courts 
in  \\  hose  jurisdiction  the  property  or  a  part  thereof 
is  situated  although  the  sale  Mas  held  in  the  Col- 
lectorate  of  a  district  other  than  that  in  \\hich  the 
suit  is  to  bo  brought.  A  putni  was  sold  in  the 
Burdwan  Collcctorato  and  a  suit  was  instituted  to 
set  aside  the  sale  in  the  Court  of  the  Sub-Judge  of 
Hughly  in  Mhose  jurisdiction  a  portion  of  the  pro- 
perty was  situate.  The  Court  returned  the  plaint 
for  presentation  to  the  proper  Court  ;  the  plaintiff 
took  back  his  pia  nt  and  presented  it  to  the 
Burdwan  Court.  Held,  that  having  rogai'd  to  the 
action  of  the  plaintiff  in  presenting  the  plaint  to  the 
Burdwan  Court,  i.e.,  in  accepting  and  acting  under 
the  order  of  the  Hughly  Court,  it  is  not  open  to  him 
to  appo  d  from  the  order  returning  the  plaint.  Beni 
Madhub  Das  v.  Jotindra  Mohun  Tagore  (1907) 

11  0.  W.  N.  765 
PUTNI  TALUK. 

See  Contract  Act,  s.  69. 

1.  L.  R.  32  Calc.  643 
PUTNI  TENURE. 

See  Patni  Tenure. 


Q 


QUANTUM  MERUIT. 

See  Principal  and  Agent. 

8  C.  W.  N".  831 
QUARRIES. 

See  Contract — Construction  of  Con- 
tracts     .         I.  L.  R.  13  Bom.  630 

See  Land  Acquisition  Act  (I  of  1894), 
s.  23     .         .     I.  L.  R.  33  Bom.  483 

See  Land  Acquisition  Act,  s.  24. 

I.  L.  R.  18  Mad.  369 
L.  R.  20  I.  A.  80 

suit  for  rent  of— 

See  Rent,  Suit  for. 

3  B.  L.  R.  A.  C.  61 

QUASI  EXECUTOR  DE  SON  TORT. 

See   Hindu   Law — Administration. 

I.  L.  R.  35  Calc.  276 

QUESTION  OF  FACT. 

See  Appeal  to  Privy  Council — Cases  in 
which  an  Appeal  lies  or  not — Con- 
current Judgments  on  Facts. 

See  Charge  to  Jury — Special  Cases — 
Question  of  Fact    21  W.  R.  Cr.  40 

See  Privy  Council,  Practice  of — Con- 
current Judgments  on  Facts. 

See  Privy  Council,  Practice  of — Ques- 
tion of  Fact. 

See  Revision — Criminal  Cases — Ques- 
tions op  Fact. 

See  Special  or  Second  Appeal — 
Grounds  op  Appeal — Question  of 
Fact. 

QUESTION  OF  LAW. 

See  Admission — Admission  in  State- 
ments OR  Pleadings. 

I.  L.  R.  21  All.  285 

See  Appeal  to  Privy  Council — Cases  in 
WHICH  Appeal  lies  or  not — Substan- 
tial Question  of  Law. 
See  Appeal  to  Privy  Council — Cases  in 
WHICH  Appeal  lies  or  not — Valua- 
tion OF  Appeal. 

I.  L.  R.  11  Calc.  740 
See  Estoppel — Estoppel  by  Judgment. 
I.  L.  R.  28  Calc.  318 
and  fact — 

See  Charge  to  Jury — Special  Cases 
— Question  op  Law  and  Fact. 

8  W.  R.  Cr.  60 

See  Privy  Council,  Practice  of — Con- 
current Judgments  on  Facts. 

I.  L.  R.  1  Mad.  252 

See  Special  or  Second  Appeal — 
Grounds  of  Appeal — Evidence,  Mode. 
OF  dealing  with. 
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QUESTION 
BENCH. 


REFEEEED      TO      FUIjIj    I    EAILWAY  COMPANY— <ron<<f. 


-Pbac- 


See  Pbivy  Cottxctl,  Practice  of- 

TICE  AS  TO  ObJECTIO'S. 

I.  li.  E.  1  Cale.  226 
L.  E.  3  I.  A.  7 

See  Reference  to  Fuix  Bexch. 

QUIA  TIMET  ACTION. 

Easement — Ancient 

lights — Injunction  to  restrain  defendant  from  inter- 
fering tcith  ancient  lights.  There  are  at  least  two 
necessary  ingredients  for  a  quia  timet  action.  There 
must,  if  no  actual  damage  is  proved,  be  proof  of 
imminent  danger  and  there  must  also  be  proof  that 
the  apprehended  damage  will,  if  it  comes,  be  very 
substantial.  Fletcher  v.  Beuley,  L.  B.  28  Ch.  D. 
688,  followed.  Gaxgabai  v.  PrESHOTAM  (1907) 
I.  L.  E.  32  Bom.  146 

QUO  WAEEANTO,  WI&IT  OP. 

See  Calctjtta  MrxiciPAL  Co:ssoijdation' 
Act,  s.  31     .     I.  L.  E.  22  Cale,  717 


K 


EACE.COUESE  ENCLOSUEE. 

See  Bombay  Police  Act,  1890,  s.  47. 

I.  L.  E.  22  Bom,  746 

EAIIiWAY. 

cattle  straying  on — 

See  Magistrate,  jtjrisdictiox    of — Spe- 
cial Acts — Railways  Act,  1890. 

I.  li.  E.  18  Mad  228 

EAUiWAY   COMPANY. 

See  Bombay  Mtjxicipal  Act,  1865,  s.  2. 

9  Bom.  217 


See  CoxTRACT- 


1. 


Liability  for  nuisance  caused 


-Privity  of  Contract. 

17  W.  E.  240 

18  W.  E.  145 
I.  L.  E.  29  AH  228 

See  Limitation  Act,  1877,  Sch.  II,  Art. 

30       .         .       I.  L.  E.  3  Mad.  240 

I.  L.  E.  7  Bom.  478 

I.  L.  E.  19  Bom.  165 

See  Negligence       .         .     9  "W.  E.  73 
I.  L.  E.  1  All.  60 

See  Prevention  of  CRrELTY  to  Animals 
Act  (XI  OF  1890),  s.  .3. 

I.  L.  E.  26  Bom.  609 

See  Principal  and  Agent — Liability  op 
Principal       .     I.  L.  E.  5  Bom.  371 

See  Railways  Act. 


—  bye -laws  and  rules  of — 
See  Carriers     .     I.  L.  E.  31  Cale.  951 
See  Railways  Act,  s.  72. 
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by  works — Statutory  powers — Beng.  Beg.  I  of  1824 
— Act  XLII  of  1850 — Larid  taken  for  public  pur- 
poses— Suit  for  injunction  to  restrain  nuisance. 
The  plaintiffs,  the  owners  and  occupiers  of  a  house 
and  premises  in  HowTah,  sued  for  an  injunction  to 
restrain  a  nuisance  caused  by  certain  workshops, 
forges,  and  furnaces  erected  by  the  defendants,  and 
for  damages  for  the  injury  done  thereby.  The  de- 
fendants were  a  railway  company  incorporated  un- 
der an  Act  of  Parliament  for  the  purpose  of  making 
and  maintaining  railways  in  India,  and  by  an  agree- 
ment (entered  into  under  their  Act  of  Incorpora- 
tion) between  them  and  the  East  India  Company, 
they  were  authorized  and  directed  to  make  and 
maintain  such  railway  stations,  offices,  machinery, 
and  other  works  (connected  with  making,  main- 
taining, and  working  the  railways)  as  the  East 
India  Company  might  deem  necessary  or  expedient. 
The  workshops  complained  of  were  erected  in  1867 
under  the  sanction  of  the  Bengal  Government  on 
land  purchased  by  the  Government  in  1854  for  the 
purposes  of  the  railway  under  Regulation  I  of  1824 
and  Act  XLII  of  1850,  and  which  had  been  made 
over  to  the  defendants.  Held,  that  a  nuisance  having 
been  proved  to  exist — that  is  to  say,  such  annoy- 
ance as  materially  interfered  with  the  ordinary 
comfort  of  human  existence  in  the  house  and  caused 
sensible  injury  to  the  property  of  the  plaintiffs, — 
the  defendants  could  not  plead  laches  or  acquies- 
cence on  the  plaintiffs'  part,  as,  upon  the  plaintiffs 
complaining  in  May  1870,  the  defendants  had  ad- 
mitted that  there  was  a  nuisance,  and  had  up  to 
June  1871  made  various  efforts  to  abate  it.  Xor 
could  the  defendants  escape  liability  on  the  ground 
that  the  nuisance  had  been  caused  by  them  in  the 
reasonable  exercise  of  powers  conferred  upon  them 
by  the  Lpgislatiu-e.  An  injunction  was  granted 
restraininjl  the  defendants,  and  liberty  to  apply 
was  reserved  in  the  decree.  On  a  motion  by  the 
defendants,  supported  by  an  affidavit  showing  the 
alterations  which  they  proposed  to  make  with  the 
view  of  abating  the  nuisance,  and  alleging  that  a 
period  of  three  months  was  required  to  carry  out 
these  alterations,  and  that  a  refusal  to  grant  this 
time  would  necessitate  the  closing  of  the  company's 
workshops,  and  would  occasion  great  inconvenience, 
the  Court  granted  the  time  asked  for,  on  the  condi- 
tions that  the  defendants  paid  the  costs  of  the  ap- 
plication, and  did  all  they  possibly  could  in  the 
meanwhile  to  prevent  annoyance  to  the  plaintiffs. 
Raj  Mohttn  Bose  v.  East  Indian  Railway  Com- 
pany      10  B.  L.  E.  241 

Fire  caused  by  spark  from 


engine — Action  for  damages — Negligence — Statu- 
tory powers.  The  East  Indian  Railway  Company 
was  incorporated  under  12  &  13  Vict.,  c.  XCIII, 
"  for  the  purpose  of  makin  gand  constructing, 
working,  and  maintaining  "  the  East  Indian  Rail- 
way, including  all  necessary,  accessory,  or  conve- 
nient extensions,  branches,  etc.,  as  might  be  agreed 
upon  between  the  Railway  Company  and  the  East 
India  Company  ;  and  by  agreement  between  the 
Railway  Company  and  the  East  India  Company, 
dated   17th  August  1849,  the  Railway  Company 

Us 
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-^ Railway         Act, 

Declaration  of  nature  of  goods — Silver — 

S.   10 


1854,  a.  10 

Loss  by  criminal  act  of  company^s  servants. 
of  the  Railway  Act,  which  provides  that  no  railway 
coinpany  shall  in  any  case  be  answerable  for  loss  or 
injury  in  respect' of  gold,  silver,  and  other  excepted 
articles  delivered  for  carriage,  unless  the  conditions 
of  that  section  are  fulfilled,  applies  where  the  loss 
has  been  caused  by  the  criminal  acts  of  the  com- 
pany's servants.  Semhle :  If,  after  declaration 
made  by  the  sender  of  an  excepted  article  entitling 
the  railway  company  to  receive  an  increased  charge, 
the  goods  are  carried  at  the  ordinary  rates  the  send- 
er would  be  entitled  to  recover  in  case  of  loss. 
The  conditions  of  s.  10  arc  not  fulfilled  by  the  sender 
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was  "  authorized  and  directed  to  make  and  main- 
tain such  stations,  offices,  machinery,  and  other 
works  and  conveniences  connected  with  the  making, 
maintaining,  and  working  the  Railway,"  and  "  to 
provide  a  good  and  sufficient  working  stock  of  en- 
gines, carriages,  and  other  plant  and  machinery  for 
working  the  said  railway."  The  plaintiff  was  the 
owner  of  a  piece  of  land  adjoining  the  railway  line  at 
Kharmatta,  a  station  on  the  Chord  Line  of  the  Com- 
pany's railway,  on  which  land  was  erected  a  bunga- 
low, with  stables  and  out-houses  adjoining.  In  the 
action  brought  by  the  plaintiff  against  the  Railway 
Company  to  recover  compensation  for  damages 
occasioned  by  a  fire  caused  by  a  spark  from  one  of 
the  engines  of  the  Company,  the  plaint  alleged  want 
of  due  care  on  the  part  of  the  defendants  in  the 
management  of  the  line  by  allowing  Jry  grass  of 
too  great  a  length  to  remain  on  the  railway  banks, 
and  in  driving  their  engines  along  the  line  without 
due  precautions  being  taken  to  prevent  the  expul- 
sion of  sparks.  Held,  that  the  defendant  Com- 
pany was  authorized  to  run  locomotive  engines  on 
the  lines  of  railway  constructed  by  the  Company 
iHider  the  statutory  powers  given  to  it,  and  there- 
fore the  Company  was  not  liable  for  damage  caused 
in  working  the  line  under  such  a  statutory  powers, 
without  proof  of  negligence.  Held,  also,  on  the 
evidence,  that  neither  in  the  construction  of  their  en- 
gines nor  in  the  condition  of  the  railway  banks  was 
any  negligence  shown  on  the  part  of  the  Company. 
Halford  i;.  East  Indian  Railway  Company 

14  B.  L.  R.  1 

See  also  Madras  Railway  Company  ?;.  Zamin- 
dar  of  Carvetinagaram 

14  B.  L.  R.  209  :  22  W.  E.  279 
L.  R.  1  I.  A.  364 

3. Liability  of  company — Loss  of 

articles  not  declared  or  insured — Liability  between 
arrival  and  delivery.  A  railway  company  is  not 
liable  for  non-delivery  of  articles  specified  in  s.  10, 
Act  XVIII  of  1854,  the  value  of  which  has  neither 
been  declared  nor  insured.  The  protection  con- 
ferred by  that  section  extends  till  such  time  as 
the  coiisignee  takes  delivery,  and  does  not  terminate 
on  the  arrival  of  the  articles  at  their  destination. 
Illoor  Kristniah  r.  Great  Indian  Peninsula 
Railway  Company.  Illoor  Kristnla.h  v.  Mad- 
ras Railway  Company     .     I.  L.  R.  2  Mad.  310 
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merely  giving  an  account  of  the  quantity  and 
description  of  the  goods  delivered  for  carriage  when 
required  to  do  so  by  the  booking  clerk.  To  estab- 
lish the  liability  of  the  railway  company  in  the  case 
of  excepted  articles,  the  declaration  required  by 
s.  10  must  be  made  in  such  a  manner  as  to  intimate 
that  the  sender  invites  the  comyjany  to  undertake 
the  special  risk  and  is  willing  to  pay  the  special 
rates.  Venkatachala  v.  South  Indian  Railway 
Company  .         .         .    I.  L.  R.  5  Mad.  208 


— Negligence —  Liabi- 


5.  

lity  for  injury— Act  XVIII  of  1S64,  s.  11.  A 
railway  company  is  liable  for  injury  sustained  by 
goods  committed  to  their  care,  if  they  have  been 
guilty  of  gross  negligence.  Assam  Tea  Company 
V.  East  Indian  Railway  Company 

Bourke  O.  C.  39 


6. 


Damage    done  not 


covered  by  risk  note — Onus  prohandi.  A  company, 
though  protected  from  certain  risks  by  a  risk  note, 
is  not  absolved  from  all  liability  or  able  to  impose  on 
the  consignor  the  burden  of  proving  that  the  loss  or 
non-delivery  of  the  goods  was  caused  by  some  de- 
fault not  covered  by  the  risk  note  for  which  the  com- 
pany is  liable.  Suntokh  Rai  v.  East  Indian  Rail- 
way Company  .  .  .  .  2  Agra  200 
7. Liahility  of  com- 
pany— Carriers  of  goods — Act  XVIII  of  1854,  s.  11 
— Negligence.  The  East  Indian  Railwaj'^  Company 
cannot,  under  s.  11  of  Act  XVIII  of  'l854,  limit 
their  responsibility  as  carriers  in  respect  of  ordinary 
goods  so  as  not  to  be  liable  for  loss  or  injury  caused 
by  gross  negligence  or  misconduct,  though  possibly 
they  may,  with  the  consent  of  Government,  limit 
their  liability  by  contract  or  notice  for  loss  arising 
otherwise  than  by  gross  neglect.  East  Indian 
Railway  Company  v.  Jordan 

4  B.  L.  R.  O.  C.  97 :  14  W.  R.  O.  C.  11 

8.     -   Carriers — Insvffi- 

ciency  of  evidence.  The  consignees  of  two  bundles 
of  cov.'-hides  which  had  been  carried  by  a  railway 
coinpany  having  refused  to  take  delivery  on  the 
ground  of  shortness  in  the  number  of  pieces,  the 
railway  company  pleaded  that  they  were  not  in- 
debtetl,  as  he  had  contracted  to  carry  such  and  such 
a  number  of  bundles  and  had  done  so.  The  bills  of 
lading  showed  so  many  bundles  said  to  contain  such 
a  number  of  pieces.  The  company  also  contested 
the  plaintiff's  enumeration  of  pieces.  Held,  that 
the  railway  company  was  not  liable,  there  being  no 
evidence  that  the  bundles  had  been  broken  or  the 
hides  counted  by  pieces.  Sciilaepper,  Putz  &  Co. 
V.  Eastern  Bengal  Railway  Company 

21  W.  R.  830 

9. Carriers — Evid- 


ence — Burden  of  proof  of  negligence — Misdescrip- 
Hon  of  goods — Carriers  Act  {III  of  18^>5), 
s.  9— Act  X  VIII  of  1854,  s.  11.  The  plaintifif  caused 
to  be  delivered  to  the  defendants,  for  carriage  from 
Bombay  to  Oojein,  certain  goods,  among  which 
were  twelve  bags  of  sugar-candy.  His  agent,  when 
signing  the  consignment  note  at  the  railway  station, 
erroneously,  but  without  fraudulent  intent,  stated 
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the  contents  of  the  twelve  bags  to  be  alum,  for 
which  a  lower  freight  was  charged  by  the  defendants. 
The  railway  clerk  received  the  goods  and  gave  a  re- 
ceipt note,  on  which  the  following  condition  was 
printed  :  "  The  company  give  notice  that  they  are 
not  responsible  for  loss  or  damage  arising  from  fire, 
the  act  of  God,  or  ci^-il  commotion."  In  the  course 
of  the  jounery  a  fire  broke  out  in  the  train,  and  a 
large  portion  of  the  plaintiff's  goods  including  ten 
bags  of  the  sugar-candy  was  destroyed.  In  an  ac- 
tion for  damages  for  non-delivery  : — Held,  (i)  that 
under  the  provisions  of  s.  9  of  the  Carriers  Act  (III 
■of  18G5),  the  burden  of  proving  negligence  on  the 
part  of  the  defendants  did  not  rest  upon  the 
plaintiff,  notwithstanding  the  condition  in  the 
receipt  note ;  (ii)  that  the  misdescription  by  the 
plaintiff's  agent,  of  the  twelve  bags  of  sugar- 
candy  as  alum  did  not  exonerate  the  defend- 
ants from  all  liability  to  the  plaintiff  in  respect 
of  these  bags.  The  plaintiff,  however,  was  only 
entitled  to  recover,  in  respect  of  the  ten  lost  bags, 
the  value  of  alum  only,  and  not  sugar-candy ; 
while  the  defendants,  on  the  other  hand,  could 
not,  in  respect  of  the  said  ten  bags,  charge  freight 
as  for  sugar-candy.  Ishvard.\s  Gulaschasd  v. 
G.   L  P.   Railway  Coatpajny 

I.  Ii.  E.  3  Bom.  120 


10. 


Act  XVIII  of 


1S54,   es.   11   and  43 — Carriers.     The    defendants, 
having  made  arrangements  with  the  Madras  Rail- 
way Company  for  the  through  caniage  of  goods, 
received  from  the  plaintiff's  agent  at  Poona  thirty 
bags  of  jowari  to  be  conveyed  thence  to  Bellary  and    ' 
delivered  to  the  plaintiff's  agent  there.   The  ' '  goods 
consignment  note,"  which  was  signed  by  the  plaint-    ; 
iff's  agent  at  PoOna,  contained  the  following  condi- 
tion, of  which  he  had  due  notice  :    ' '  The  Company 
receive  goods  for  conveyance   to  stations  on  other    ' 
railways  with  which  they  have  made  arrangements    I 
to  book  through,   subject  to  the  rides  and  regulations    j 
and  rates  and  fares   of  the  respective  companies  over    l 
whose  lines    the  goods   may    pass."     On    reaching    | 
Raichore,  the  bags  of  jowari   were  transferred  from    i 
the  defendants'    wagon  in  which  they  had  left  Poona    \ 
into  wagon  of  the  Madras  Railway  Company.     One    1 
bag  was    subsequently    lost ;     but   the    remaining    ' 
twenty-nine   arrived  and    were  unloaded   in  good    | 
■condition  at  Bellary  on  the  19th  September,  1877. 
Uo  steps  were  taken,  either  by  the  defendants  or  by 
the  Madras  Railway  Company,  to  give    information 
■of  the  arrival  of   the  bags  to  the  consignee,  and  he 
never  received  them.     The  plaintiff  sued  to  recover 
their  value.    The  defendants  pleaded  (i)  that,  under 
a  rule  of  the  Madras  Railway  in  force  at  the  time  of 
the  making  of  the  contract  between  the  plaintiff 
j  and  the   defendants,   delivery    was   complete    the 
instant  the  bags  were  unloaded  at  Bellary  ;  and  (ii) 
!  that  the  plaintiff's  agent  at  Bellary  did  not  apply 
;  for  the  goods,  but  allowed  them  to  remain  in  the 
;  station-yard  imtil  they  became  rotten  by  rain  and 
i  were  destroyed  by  order  of  the  Collector  some  time 
;  in  November.     The  Madras  Railway  Company  had 
issued  a  public  notice  of  the  above  rule  in  the  follow- 
ing terms  :  ' '  The  Madras  Railway  Company  here- 
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by  give  public  notice  that  they  will  not  be  respon- 
sible for  loss  of,  or  damage  to.  grain  after  it  has 
been  unloaded  from  the  Company's  wagons."  The 
defendants  sought  to  incorporate  this  notice  into 
their  contract  with  the  plaintiff  by  virtue  of  the 
condition  printed  in  their  ' '  goods  consignment 
note."  Held,  that  the  said  public  notice  afforded 
no  protection  to  the  defendants,  on  the  ground 
that  it  was  invalid  as  a  regulation  for  non-com- 
pliance with  the  provisions  of  s.  4.3  of  Act  XVIII  of 
1854,  inasmuch  as  it  had  not  been  sanctioned  by  the 
Local  Government,  and  had  not  been  posted 
up  at  all  the  stations  of  the  Madras  line  of  railway  ; 
and  that  it  could  not  otherwise  be  binding  against 
the  plaintiff,  as  neither  the  plaintiff  nor  his  agent 
were  shown  to  have  had  any  knowledge  of  it  at  the 
time  of  entering  into  the  contract  with  the  defend- 
ants. Quaere  :  AMiether,  if  the  plaintiff  or  his 
agent  had  such  knowledge  at  the  time  of  making 
the  consignment,  the  notice  would  have  constituted 
such  a  stipulation  as  to  contravene  s.  11  of  Act 
X\T^II  of  1854  or  whether  it  might  be  read  together 
with  that  section,  and  treated  as  effectual,  except 
so  far  as  its  operation  would  be  limited  in  its  scope 
by  that  section.  Held,  also,  that  the  arrival  of  the 
grain  at  the  station  of  destination  (Bellary)  having 
been  proved,  the  burden  of  showing  that  the  goods 
were  ready  for  delivery  to  the  plaintiff  for  a  reason- 
able time  after  such  arrival  lay  on  the  defendants, 
although  no  proof  had  been  given  of  any  application 
for  delivery  by  the  plaintiff  within  a  reasonable  time. 
It  is  the  duty  of  a  railway  company  to  keep  goods 
which  have  reached  the  station  of  their  destination 
ready  there  for  delivery  until  the  consignee,  in  the 
exercise  of  due  diligence,  can  caU  for  and  remove 
them,  and  it  is  the  duty  of  the  consignee  to  call  for 
and  remove  them  within  a  reasonable  time.  Senible  : 
The  object  of  s.  11  of  Act  X^^II  of  1854  is  to 
preclude  railway  companies  from  being  able  by  any 
stipulation  to  escape  from  liability  for  loss  or 
injury  to  goods  caused  by  the  gross  negligence  oi 
misconduct  of  their  agents  or  servants.  Sukutkam 
Bhaya  v.  G.  I.  P.  Railway  Company 

I.  L.  R.  3  Bom.  98 


11. 


Carriers,      liabi- 


lity of—Coidract  Act  (IX  of  1S72),  ss.  151,  152— 
Act  X  Ylll  of  lS54—Act  III  of  1S05.  The  English 
common  law  rule,  under  which  common  carriers 
are  held  liable  as  insurance  of  goods  against  all 
risks  except  the  act  of  God  or  the  King's  enemies  is 
not  now  in  force  in  India.  In  cases  not  met  by  the 
special  provisions  of  the  Act  relating  to  railways  and 
carriers,  the  liability  of  carriers  for  loss  or  damage 
to  goods  entrusted  to  them  is  prescribed  bv  ss.  151 
and  152  of  the  Contract  Act  (IX  of  1872).  The 
plaintiff's  goods  were  being  carried  in  a  train  of  the 
defendants  from  Xandgaon  to  Egatpuri.  During 
the  journey  the  train  was  plundered  by  robbers, 
and  the  plaintiff's  goods  were  stolen.  Held,  that  the 
defendants  were  entitled  to  the  benefit  of  s.  152  of 
the  Contract  Act,  and  should  be  permitted  to  give 
evidence  that  the  robbers  of  the  plaintiff's  goods 
were  not  the  servants  or  agents  of  the  defendants, 
and  that  the  defendants  (by  their  servants  and 
agents)  took  as  much  care  of  their  goods  as  a  man 

14  s  2 
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of  ordinary  prudence  would,  under  similar  circum 
stances,  take  of  his  own  goods  of  the  same  bulk, 
quality,  and  value  as  the  goods  in  question.     Ku- 

VERJI  TULSIDAS  V.   G.   I.  P.   RAILWAY  COMPANY 

I.  L.  R.  3  Bom.  109 

12.  — Exemption  from 

liability — Special  contract — Ilisk  note — Railway 
Act  (IX  of  1890),  s.  54,  cl.  (1),  s.  72,  els.  (a),  (&), 
svb-cls.  (2)  and  (3)— Carriers  Act,  1865.  The  plaint- 
iff sued  the  defendants  (a  railway  company)  for 
damage  for  short  delivery  of  goods  consigned  to 
him.  The  defendants  pleaded  a  special  contract 
signed  by  the  consignor,  which,  in  consideration  of 
their  carrying  the  goods  at  a  special  reduced  rate 
instead  of  the  ordinary  tariff  rate,  exempted  them 
from  liability  for  loss  or  damage  to  the  goods  from 
any  cause  whatever  before,  during,  and  after  transit 
over  their  railway  or  other  railways  working  in  con- 
nection therewith.  Held,  that  under  the  contract 
the  defendants  were  not  liable  to  the  plaintiff. 
TiprANNA  V.  Southern  Maharatha  Railway 
Company      .         .         .      I.  L.  E.  17  Bom.  417 


13. 


Railway        Act 


{IV  of  1879),  s.  11— Loss  of  goods—Carrier— Bail- 
ment— Declaration  of  nature  and  value  of  goods  and 
payment  of  increased  charge,  Effect  of — Contract 
Act  (IX  of  1872),  s.  151.  In  respect  of  goods  for 
which,  under  s.  11  of  the  Indian  Railway  Act  (IV 
of  1879),  a  railway  company  is  under  no  liability 
unless  "  an  increased  charge  "  is  paid,  the  pay- 
ment of  an  increased  charge  puts  them  under  the 
same  liability  as  they  are  under  with  respect  to 
goods  not  specially  provided  for  by  that  section, 
viz.,  the  liability  of  ordinary  bailees.  The  payment 
of  "  an  increased  charge  ' '  is  not  equivalent  to  in- 
surance. In  Januaiy  1890  a  box  containing  rupees 
was  delivered  by  the  plaintiffs  to  the  defendant 
Company  in  Bombay  to  be  carried  to  Saugor.  Fi-om 
the  evidence  it  appeared  that  the  plaintiffs  did  not 
intend  to  insure  the  box.  The  box  was  taken  to 
the  booking  office  at  the  station,  and  the  parcel 
clerk  asked  what  it  contained,  and  was  told  that  it 
contained  coin,  and  he  learned  casually  that  the 
amount  was  R  6,000.  The  clerk  charged  R 18- 1-0 
for  the  box,  which  was  the  "  treasure  rate  "  for 
carriage.  This  sum  was  paid,  and  the  box  was 
duly  despatched,  but  Avas  lost  or  stolen  in  the  course 
of  transit.  The  plaintiffs  sued  to  recover  the 
R6,000.  The  defendants  contended  that,  having 
regard  to  the  provisions  of  s.  11  of  Act  IV  of  1879, 
they  were  not  liable,  inasmuch  as  (1)  the  contents  of 
box  had  been  duly  disclosed,  nor  (2)  had  an  in- 
creased charge  been  paid.  The  plaintiffs  obtained  a 
decree  in  the  lower  Court.  On  appeal  :  Held  (revers- 
ing the  decree),  that  the  defendant  company  was 
not  liable  (i)  because  there  was  no  sufficient  declara- 
tion of  the  value  and  contents  of  the  box  ;  (ii)  be- 
cause the  sum  paid  by  the  plaintiffs  for  the  carriage 
of  the  box  was  the  ordinary  charge  for  treasure,  and 
was  not  the  increased  charge  which  imder  s.  11  of 
Act  VI  of  1879  should  have  been  paid  in  order  to 
make  the  company  liable.  Great  Indian  Penin- 
sula Railway  Co.  v.  Raisett  Chandmull 

I.  L.  K.  19  Bom.  165 
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Reversing   the   decision   in    Raisett   Chandmull. 

Hamirmull  v.  G.  I.  P.  Railway  Company 

I.  L.  R.  17  Bom.  723 


14. 


Railways      Act 


(IX  of  1890),  ss.  72  and  76— Contract  Act  (IX  of 
1872),  ss.  151,  152,  and  161— Carriers  Act  (III  of 
1865) — Liability  of  Railway  Companies  as  bailees^ 
Subject  to  the  provisions  of  Act  IX  of  1890,  the 
responsibility  of  Railway  Companies  for  loss  of 
goods  delivered  to  them  for  carriage  is  that  of  a 
bailee  under  ss.  151,  152,  and  161  of  the  Indian 
Contract  Act.  In  a  suit  for  damages  occasioned 
by  such  a  loss,  the  plaintiff  need  not  prove  how 
the  loss  occurred,  but,  on  proof  of  the  loss,  the  com- 
pany will,  in  absence  of  proof  of  any  ground  upon, 
which  it  can  be  exonerated,  be  liable  as  a  bailee. 
Sesham  Patter  v.  Moss    I.  L.  R.  17  Mad.  445 

15. Railivays      Act' 


(IX  of  1890),  ss.  72,  76— Contract  Act  (IX  of  1872), 
ss.  151,  152,  and  161 — Contract — Bailment — Liabi- 
lity of  bailee — Burden  of  proof— Railway  Company. 
Where  goods  are  delivered  to  a  railway  company  for 
carriage  not  "  at  o\vner's  risk,"  and  such  goods  are 
lost  or  destroyed  while  in  the  custody  of  the  com- 
pany, it  is  not  for  the  owner  suing  for  comjjensation 
for  such  Joss  or  destruction  to  prove  negligence  on 
the  part  of  the  company,  but  when  the  owner  has 
proved  delivery  to  the  company,  it  is  for  the  com- 
pany to  prove  that  they  have  exercised  the  care 
required  by  the  Contract  Act,  1872,  of  bailees  for 
hire.  Nanku  Ram  v.  Indian  Midland  Railway 
Co.  ....  I.  L.  R.  22  All.  361 

16.  "Terrainal  charges" — 

Riglit  of  G.  I.  P.  Railway  Company  to  levi^ 
terminal  charges — Stat.  12  tfc  13  Vict.,  c.  83 
(Local  and  Pers.) — Railway  Act  (IX  of  1890),  ss.  41, 
45,  46 — Carriers.  By  the  Act  of  Incorporation 
of  the  defendant  Company  it  was  enacted  that  it 
should  be  lawful  for  the  Railway  Company  and  the 
East  India  Company  to  enter  into  such  contracts,, 
etc.,  as  they  thought  fit  (inter  alia)  for  perform- 
ing all  matters  and  things  necessary  or  convenient 
for  carrying  into  effect  the  making,  maintaining, 
and  working  the  railway  ....  including 
any  provision  as  to  the  tolls,  receipts,  and  profits 
thereof."  Subsequent!}-  the  defendant  Company 
and  the  East  India  Company  entered  into  an  agree- 
ment with  each  other,  under  which  the  defendant 
Company  were  empowered  to  make  certain  charges 
called  "  terminal  charges  " — charges  which  are 
levied  on  account  of  the  carrying  of  goods  to  and 
from  the  wagon,  loading  and  unloading  them  on 
and  from  the  wagon,  and  for  the  use  of  the  Com- 
pany's premises  till  the  goods  are  removed.  The 
jilaintiffs  sued  to  recover  from  the  defendants  the 
sum  of  Rl, 34,152-11,  which  during  the  three  years 
prior  to  suit  the  plaintiffs  had  been  obliged  by  the 
defendants  to  pay  as  ' '  terminal  charges  ' '  on  con- 
signments of  cotton  made  by  the  plaintiffs  from  up- 
country  stations  to  Bombay.  The  plaintiffs  ob- 
jected to  these  charges  as  not  within  the  scope  of  th& 
powers  conferred  by  the  Act  of  Incorporation  of  the- 
defendant  Company,  and  contended  (i)  that  such 
charges  were  illegal ;  (ii)  that  if  not  illegal,  they  werfr; 
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•excessive.  Held,  by  Fakkan,  J.,  dismissing  the 
suit,  that  the  defendants  were  entitled  to  charge  I 
' '  terminal  charges  ' '  on  the  goods  carried  by  them 
for  the  plaintifiEs,  subject  only,  as  to  the  rates  and  i 
amounts  thereof,  to  the  sanction  of  Government ; 
and  that  the  rates  charged  to  the  plaintiffs  were 
not  higher  than  the  sanctioned  charges.  "Ter- 
minal charge  ' '  means  a  charge  for  the  use  of  goods 
station  and  for  the  various  duties  which  a  Railway 

■Company,  as  common  carriers,  perform  in  connec- 
tion with  the  goods  consigned  to  them  for  car- 
riage. Semble  :  Under  ss.  41,  45,  and  46  of  Act 
IX  of  18!X),  the  High  Court  has  no  jurisdiction  to 
considef  or  entertain  a  claim  relating  to  terminals 
charged  by  the  defendants  subsequently  to  the  time 
at  which  that  Act  came  into  operation.  Held,  on 
appeal  (Sahgext,  C.J.,  and  Bayley,  J.),  that  the 
charges  were  within  the  authority  given  by  that  Act. 
"Such  charges,  if  not  strictly  "  tolls,"  were  certainly 
charges  for  performing  services,  if  not,  "neces- 
sary ' '  at  any  rate  ' '  convenient  for  the  working  of 
the  railway,"  and  payment  for  such  services  might 
also  properly  be  regarded  as  a  source  of  "  profit  " 
to  the  Railway  Company,  within  the  meaning  of 
that  Act.  The  only  "terminal  charge"  sanc- 
tioned by  Government  was  a  charge  sanctioned  in 
1865,  and  then  expressly  defined  as  "including 
collection  and  delivery."  The  defendant  Com- 
3)any  had  since  that  date  given  up  ' '  collecting  and 
delivering,"  but  there  had  been  no  new  scale  of 
"terminal  charges  submitted  for  sanction,  or  sanc- 
tioned. It  was  consequently  contended  by  the 
plaintiffs  that  the  ' '  terminal  charge  ' '  now  levied 
had  never  been  sanctioned.  Held,  also,  that  a 
review  of  the  proceedings  leading  to  the  sanction  of 
1865  showed  that  Government  had  contemplated 
the  possible  abandonment  by  the  Company  of 
"  collection  and  delivery  "  when  it  sanctioned  the 
rate  then  fixed ;  and  that  consequently  it  must  be 
presumed   that    Government    had    left   it    to    the 

.  defendant  Company  to  make  such  deductions,  in 
case  of  abandonment  of  this  portion  of  their 
services,  as  they  should  think  proper,  which  they 
had  done.  Lauibhai  Shamji  v.  G.  I.  P.  Railway 
Company     .  .      I.  L.  B.  16  Bom.  434 

Affirming  decision  of  lower  Court  in  same  case. 

I.  li.  R.  15  Bom.  537 

17. Remoteness  of     damage — 

Bailways  Act  (IX  of  1S90),  s.  72 — Condition  under 
tchich  goods  despatched  by  Raihcay — Absence  of 
proof  of  deterioration — Contract  Act,  s.  73.  The 
plaintiff,  who  was  a  tailor,  delivered  a  sewing 
machine  and  some  cloths  to  the  Madras  Railway 
Company  (the  defendant)  to  be  sent  to  a  place  where 
he  expected  to  carry  on  his  business  with  special 
profit  by  reason  of  a  forthcoming  festival.  Through 
the  fault  of  the  Company's  servants,  the  goods  were 
delayed  in  transmission,  and  were  not  delivered 
until  some  days  after  the  conclusion  of  the  festival. 
The  plaintiff  had  given  no  notice  to  the  Company 
that  the  goods  were  required  to  be  delivered  within 
a  fixed  time  for  any  special  purpose,  and  he  had 
signed  a  forwarding  note  under  a  statement  that  he 
Agreed  to  be  bound  by  the  conditions  at  the  back, 
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and  one  of  those  conditions  was  to  the  effect  that  the 
Company  is  not  liable  "  for  any  loss  of  or  damage 
to  any  goods  whatever  by  rea.son  of  accidental 
or  unavoidable  delays  in  transit  or  otherwise." 
The  plaintiff  now  sued  to  recover  from  the  Company 
a  sum  on  account  of  his  estimated  profits  and  the 
travelling  expenses  of  himself  and  his  assistant  at 
the  place  of  delivery  and  their  expenses  for  food  and 
lodging  while  there.  Held,  (i)  that,  as  the  plaintiff 
had  not  shown  that  the  goods  had  undergone  dete- 
rioration in  value  or  otherwise,  the  condition  above 
cited  was  not  void  under  Railways  Act,  1890,  s.  72, 
although  it  had  not  been  approved  by  the  Governor 
General  in  Council ;  (ii)  that  the  plaintiff  was 
bound  by  the  condition  even  if  he  was  in  fact  ig- 
norant of  its  effect ;  (iii)  that  the  damages  claimed 
were  too  remote.  JLa.de as  Railway  Co.  v. 
Govi>-DA  Rau     .         .  I.  Ii.  R.  21  Mad.  172 


18. 


Explosion     in   carriage — 


Duty  to  carry  passengers   safely — Negligence — Onus 
of  proof — Ignorance  or  knowledge  of  law  as  a  defence. 
Its  limitation — Damages,    measure    of — Costs.  Held, 
by    the    Appellate    Court   (affirming   the   decision 
of  the  Court  below),  that  in  providing  for  the  safety 
of  their  passengers   it   is  the   duty  of    a  Railway 
Company  to  exercise    such  a  degree   of   care,    at 
the  very  least,  as  may  reasonably  be  required  from 
them    under    all    the    circumstances    of    the   case, 
and  where  an  accident    happens,    they  must  show 
that   it    was   not   preventible     by     any     care   or 
skill.     If  a  railway    carriage    be    rendered    danger- 
ous to  the   passengers  travelling  therein  by  reason 
of  the  fact  that  there  are  fireworks  in  it,  and  if  the 
carrying  of  the  fireworks  could  have  been  prevented 
by  the  exercise  of  due  care  on  the  part  of  the  Rail- 
way Company,  they  are  liable  for  damages  for  negli- 
gence should  an  explosion  of  the  fireworks  occur. 
Where  loss  of  life  and  a  damage  have  resulted  from 
the  explosion  of  fireworks  in  a  passenger  carriage, 
the  onus  is  on  the  Railway  Company  to  show  that 
they  took  due  care  to  prevent  the  conveyance  of 
fireworks  in  that  manner,  and  not  on  the  plaintiff 
to  show  that  they  did  not.     Scott  v.  London  Dock 
Co.,  3  H.  <L-  C.  596  ;  Kearney  v.    London,  Brighton, 
and  South  Coast  Railway  Co.,   L.  R.  5  Q.  B.    411  : 
on  appeal  L.  R.  6  Q.  B.  759  ;    Byrne    v.  Beadle, 
2  H.  <t-  C.  722  ;  Cotton  v.   Wood,    8    C.  B.    N.  S. 
56S  ;  Foulkes  v.     Metropolitan  Railway  Co.,  L.  B. 
5  C.  P.  D.    157  ;  Welfare  v.  London  and  Brighton 
Railway    Co.,  L.  R.  4  Q.  B.  693  ;  and    Daniel  v. 
Metropolitan  Railway  Co.,  L.  R.  3    C.  P.  593  ;  on 
appeal,  L.  R.  5  E.  d- 1.  A  p.   45,   referred  to.     Costs 
in  a  case  like  the  present  should  be  allowed  as  be- 
tween attorney  and  client,  so  as  not  to  exhaust  the 
damages  or  the  larger  portion  thereof.     Narayan 
Jetha  V.  Municipal  Commissioners  of  Bombay,  I.  L. 
R.  16  Bom.  254  ;   Sorabji  Ratanji  v.    Great  Indian 
Peninsula  Railway  Co.,  7  Bom.  0.  C.   119  note  ;  and 
Rataribai  v.   Great  Indian    Peninsula  Railtcay  Co., 
7  Bom.  O.  C.  120  note  ;  8  Bom.  0.  C.  130,  followed. 
Per  O'KiNEALY,  J.  (in  the  Court    below).     In  the 
absence  of  evidence  that  the  defendants  had  taken 
steps  to  prevent  passengers  from  taking  fireworks 
into  the  carriage,  the  Court  cannot  presume  that 
the   fireworks   were   taken  clandestinely  into   the 
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compartment,  notwithstanding  the  fact  that  such 
carriage  of  fireworks  is  an  offence,  and  that  every 
one  is  presumed  to  know  the  law.  The  maxim  that 
every  man  is  presumed  to  know  the  law  is  limited  to 
the  determination  of  the  civil  or  criminal  liability  of 
the  person  whose  knowledge  is  in  question.  It 
cannot  legitimately  be  made  use  of  where  (as  in 
the  present  case)  the  parties  are  different  and  dis- 
tinct from  him.  East  Ikdiax  Eailway  Co.  v. 
Kally  Dass  Mookerjee  I.  Li.  R.  26  Calc.  465 
2  C.  W.  W.  609 :  3  C.  W.  N.  781 


19. 


Wegligence     of    Railway 


Company  in  leaving  door  of  railway 
carriage  open  or  unfastened — Hurt  caused  to 
passenger  while  tj-ying  to  secure  door.  Leaving  the 
door  of  a  railway  carriage  open  or  unfastened 
amounts  to  negligence  on  the  part  of  a  Railway 
Company,  and  the  Company  is  liable  for  any  in- 
jury caused  thereby  to  a  passenger.  If  any  incon- 
venience or  danger  is  caused  by  the  negligence  of 
the  Company,  a  passenger  may  lawfully  attempt 
to  get  rid  of  such  inconvenience  or  danger,  pro- 
vided that  in  doing  so  he  runs  no  obvious  risk 
disproportionate  to  the  inconvenience  or  danger  ; 
and  is  not  himself  guilty  of  any  negligence  ;  and, 
if  in  such  attempt  he  is  injured,  the  Company  is 
liable  in  damages.  The  door  of  a  railway  carriage 
attached  to  a  train  running  from  Poena  to  Bombay 
was  left  open  or  unfastened  when  the  train  left 
the  Khandala  station.  The  plaintiff  was  then 
asleep  in  the  carriage.  He  subsequently  awoke 
when  the  train  Avas  passing  through  a  tunnel  and 
found  that  the  whole  of  the  door,  which  opened 
outwards,  had  been  torn  away  from  its  hinges, 
except  the  upper  part  or  sunshade,  which  was  flap- 
ping backwards  and  forwards  against  the  side  of 
the  tunnel  and  the  door  post  of  the  carriage.  In 
attempting  to  secure  it,  the  top  of  the  plaintiff 's 
finger  was  torn  away  j,nd  the  bone  of  one  of  his 
fingers  fractured.  Held,  that  the  injuries  Mere 
caused  by  the  negligence  of  the  Railway  Company, 
and  that  the  plaintiff  Mas  entitled  to  damages. 
Bromley  v.  Great  I^'DIAN  Peninsula  Railway 
Co.  ....       I.  L.  R.  24  Bom.  1 


20. 


Interchange  of  traffic   be- 


tween two  Railway  Companies — Agency. 
When  two  Railway  Companies  interchange  traffic 
goods,  and  passengers  with  through  tickets,  rates, 
and  invoices,  payment  being  made  at  either  end 
and  profits  shared  by  mileage,  the  receiving  Com- 
pany, by  granting  a  receipt-note  for  goods  to  be 
carried  over  and  delivered  at  a  station  of  the  deli- 
vering company's  line,  does  not  thereby  contract 
with  the  consignor  of  the  goods  as  agent  of  the 
delivering  Company.  Kalee  Kahu  Rum  Maigkaj 
t'.  Madras  Railway  Company 

I.  li.  R.  3  Mad.  240 

21.  Responsibility  of  a  Railway 

Company,  in  the  care  of  passengers — Pas- 
sengers— Injury  to  the  latter  by  the  illegal  act  of  a 
fellow  passenger — Indian  Railivays  Act  (IX  oj  1890), 
s.  59 — Negligence.  The  legal  obligation  upon  a 
Railway  Company  to  exercise  due  care  and  skill  in 
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carrying  passengers  does  not  extend  so  far  that- 
the  Company  can  be  held  responsible,  under  all 
circumstances,  for  not  carrying  them  safely. 
Negligence  alleged  against  them  must  be  proved 
affirmatively,  where  denied.  It  was  not  the  duty 
of  the  railway  servants  to  search  every  parcel  that 
passed  the  ticket  barrier,  carried  by  <*  passenger- 
Words  in  the  judgment  of  the  Chief  Justice,  Q.  B., 
in  Collett  v.  The  London  and  North-We^'lern 
Raihvay  Company,  16  Q.  B.  9S4,  as  to  the  duty 
to  "carry  safely,"  explained.  As  no  act,  or  omis- 
sion, of  neglect  had  been  proved  against  the  Com- 
pany or  their  servants,  the  decrees  below  were  re- 
commended for  reversal,  and  the  suit  for  dismissal 
East  Indian  Railway*  Company  v.  Kalidas 
MuKERJi  (1901)  .  .  I.  L.  R.  28  Cale.  401 
s.c.  5  C.  W.  W.  449  :  L.  R.  28  I.  A.  144 


22. 


—  Responsibility  of  Railway 


Company  for  goods  left  on  its  premises 
without     a  receipt      being    obtained     for 

them— Bailways  Act  (IX  of  1890),  s.  47  (b)— Rules 
framed  by  the  Company  under  the  Act.  Held,  that 
a  rule  by  which  a  Railway  Company  disclaimed  all 
responsibility  for  goods  left  on  the  Company's 
premises  unless  certain  conditions  were  fulfilled^ 
the  principle  of  which  was  that  the  goods  should 
have  been  accepted  and  a  receipt  given  for  them  by 
a  duly  authorized  employe  of  the  Company,  was  a 
nile  properly  made  under  the  provisions  of  the- 
Indian  Railways,  Act,  1890,  and  that  no  suit  in 
respect  of  the  loss  of  goods  merely  deposited  upon 
the  Company's  premises  without  such  a  receipt 
being  taken  for  them,  could  be  maintained.  Shea 
V.  The  Great  Northern  Railway  Company,  11  C.  B. 
647,  referred  to.  Banna  Mal  ?;.  Secretary  of 
State  for  India  (1901)  I.  L.  R.  23  All,  367 

23.  Re-booking  of   goods  after 

arrival  at  original  destination — Carriage  of 
goods — Contract — Formation  of  contract — Rules  oj 
Convpany  for  consignment  of  goods — Instructions  tO' 
Station-maHer  to  re-booJc.  The  rules  of  a  Railway 
Company  prescribed  certain  procedure  for  the 
booking  of  goods.  In  accordance  with  those  rules, 
certain  goods  were  booked  from  Trichinopoly  to 
Bagalkot.  The  plaintiff  requested  A,  the  goods 
clprk  and  Station-master  at  Hotgi  (on  defendants' 
railway),  to  have  the  goods  re-booked  from  Bagal- 
kot to  Hotgi,  and  for  this  purpose  handed  him  the 
railway  receipt,  with  a  written  application,  which, 
however,  was  not  in  the  form  of  consignment  used 
by  the  Company.  A  accordingly  sent  a  service 
telegram  to  the  Station-master  at  Bagalkot,  asking 
him  to  re-book  the  goods.  The  Station-master  there- 
did  not  re-book  the  goods,  and  they  were  delivered 
at  Bagalkot.  The  plaintiff  sued  the  Railway  Com- 
pany for  damages  for  non-delivery  at  Hotgi.  Held, 
that  the  defendant  Company  had  not  contracted 
with  the  plaintiff  to  carry  the  goods  from  Bagalkot 
to  Hotgi.  The  more  fact  that  the  plaintiff  got  A, 
the  Station-master  at  Hotgi,  to  send  a  service  tele- 
gram to  Bagalkot  did  not  constitute  a  contract  tO' 
bind  the  Company.  Malkarjun  Shidapa  v. 
Southern  Mabatha  Railway  Company  (1902) 
I.  L.  R.  27  Bom.  126 
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BAtLWAY  COTJLP ANY— contd. 

24.  Negligence     in     construc- 
tion  of  railway — Suit  for  damage    to   land   by 
causing  water  to  flood  it — Indian  Railways  Act  {IX  of 
1890),  ss.  7,  312 — Actiwj  in  excess  of  statutory  powers 
in  construction  of    railway— Suit  for    damages.  The 
defendants,  by  the  negligent  construction  of  a  rail- 
way made  in  exercise  of  their  powers  under  the 
Indian  Railways  Act  (IX  of  1890),  caused  the  plaint- 
iff's   land  to  "be  flooded  in  the  rainy  season,  and 
consequently  damaged.     That  Act  provides  that  a 
suit  shall  not  lie  to  recover    compensation  for  da- 
mage caused  by  the  exercise   of  the  powers  thereby 
conferred,  butthat  the  amount  of  such  compensa- 
tion shall    be  determined  in  accordance  with  the 
Land  Acquisition  Act,  1870.     Held,  it  being  shown 
that  the  defendants  had  exceeded    or  abused  their 
statutory  powers,  that  the  plaintiff's  remedy  was  by 
suit  for  damages,  and  not  for  compensation  under 
the  Act.     Statutory  powers  under   such  an  Act  are 
to  be  exercised  with  ordinary  care  and  skill,  and 
with  some    regard    to    the     property    and   rights 
of   others  :    they    are    g'-anted    on    the   condition 
sometunes    expressed  and  sometimes  imderstood — 
expressed   in  the  Railwaj-s  Act  of  1890,  but  if  not 
expressed  always  understood — that  the  undertakers 
"  shall  do  as   little  damage  as  possible  in   the  exer- 
cise of  their    statutory  powers."     The  injunction 
should  be  in  general  terms,  restraining  the  defend- 
ants from  flooding,  and  should  not  direct   the   exe- 
cution of  specified  A\orks.     Laurence  v.  Great  North- 
ern Railway  Company,  16    Q.    B.  643  ;  BroadheiU  v. 
Imperial   Gas   Company,   7  DeG.   M.    d:  G.     436  ; 
Bagnall  v.  London  and  North- Western  Railway  Com- 
pany, 7  H.   <L-  N.  423  ;  I.  H.  <!•  C.  544  ;  Richet  v. 
Metropolitan   Railway  Company,  L.   R.    2  E.  <fc  /. 
App.   175,   202;  and  Geddis  v.    Proprietors  of  the 
Bonn   Reservoir,  L.    R,   3  A.  C.  430,  455,  referred 
to.     Gaekwab    Sakkak    of    Baeoda  v.    Gaxdhi 
Kachrabhai  (1903)  I.  L.  R  27  Bom.  344 

L.  R.  30  I.  A.  60 
7  C.  W.  N.  393 


25. 


Diversion  of  consignment 


■while  en  route — Consignment  of  goods — Delivery 
to  the  origiiMl  consignee — Liability  of  the  Railu-ay 
Company — Railways  Act  (IX  of  1890),  s.  77 — Notice 
— Second  appeal — Plea  of  want  of  notice,  whether 
aUfjwable — Practice.  G  booked  a  consignment  of 
goods  from  the  Sakrigali  Ghat  Station  on  the 
East  Indian  Railway  to  R  at  Kamptee,  a  station 
on  the  Bengal-Nagpur  Railway.  Whilst  the  con- 
signment was  en  route  to  Kamptee,  (?  directed  the 
railway  servants  at  Sakrigali  Ghat  station  to 
notify  to  the  Station-master  at  Kamptee  to  deliver 
the  consignment  to  plaintiff  at  Nargaon.  This 
direction  was  given  ;  but,  disregarding  the  order, 
the  Station-master  at  Kamptee  delivered  the  con- 
signment to  R  at  Kamptee.  The  plaintiff  sued 
the  East  Indian  Railway  to  recover  compensation 
for  loss  of  goods.  Held,  that  the  Railway  Company 
was  liable  in  damages ;  the  case  was  a  simple  case 
of  breach  of  contract ;  the  defendant  contracted 
to  carry  the  goods  and  deliver  them  at  Nargaon  to 
the  plaintiff,  and  failed  to  do  so.  Hdd,  further,  that 
the  liability  of  the    Railway  Company    was    not 


RAILWAY  COMPANY— ron/d. 
affected  by  the  fact  that  the  Station-master  at 
Kamptee  acted  wrongly  in  disregarding  the  ins- 
tructions which  he  had  received  from  Sakrigali 
Ghat  station.  Held,  further,  that  a  plea  of  failure 
to  give  notice  under  s.  77  of  the  Indian  Railways 
Act,  1890,  urged  for  the  first  time  in  second  appeal, 
and  not  supported  by  any  evidence  that  such  notice 
was  not  given,  was  taken  too  late.  This  could  not 
be  regarded  as  a  stale  demand,  as  the  suit  was  filed 
within  two  months  after  the  cause  of  action  arose. 
Chhaga>-lal  Shaligram  Shet  v.  East  Indian 
Railway  Cojipaxy  (1903) 

I.  L.  R.  27  Bom.  597 


26. 


Criminal     ofiFence — Rail- 


ways Act  (IX  of  1890),  s.  47 — Rules  under  the  Act. 
Neither  s.  47  of  the  Railways  Act,  nor  the  rules 
made  by  a  Railway  Company  under  that  section, 
create  any  criminal  offence.  The  section  merely 
gives  the  Company  power  to  frame  rules  and  to 
enforce  them  by  imposing  fines'  on  its  own  officers. 
Basanta  Kumak  Ban-erjee,  In  re  (1907) 

U  C.  W.  N.  583 


27. 


Reserved  aecommodation- 


Railways  Act  (IX  of  1890),  s.  67 — Benefit  of  section 
not  waived  by  Railway  Company  when  they  grant 
reserved  accommodation  under  the  rules.  The  provi- 
sion in  s.  67  of  the  Indian  Railways  Act  that  '  fares 
shall  be  deemed  to  be  accepted  and  tickets  deemed 
to  be  issued  subject  to  the  condition  of  there  being 
room  available  in  the  train  for  which  the  tickets 
are  issuetl  '  is  introduced  for  the  benefit  of  Railway 
Companies  and  can  be  waived  by  them.  One  of  the 
rules  under  which  reserved  accommodation  is 
granted  is  '  Reserved  carriages  in  mail  trains  can  be 
provided  when  the  load  of  the  train  permits. '  In 
granting  reserve  accommodation  on  the  terms  em- 
bodied in  the  rules,  the  Company  does  not  contract 
itself  out  of  the  benefit  conferred  by  s.  67,  and  is  not 
liable  in  damages  for  refusing  to  attach  a  reserved 
carriage  to    a    mail    train    already    fully    loaded. 

KOMMIKEDDY      SuRAYANAKAYAXAMmXY      V.      ThE 

Madras  Railway  Company  (1907) 

I.  L.  R.  30  Mad.  417 


28. 


Receipt  of  goods  by  one 


company  for  carriage  over  its  own  and 
another  company's  line — Contract — Liability  in 
respect  of  overcharge  made  by  delivering  company — 
Byedaics — Power  of  Railway  Company  to  alter  the 
principle  of  calculation  of  rates.  Two  wagon  loads  of 
chillies  were  received  by  the  Station  Master  at  Bez- 
wada  on  the  Nizam's  Guaranteed  State  Railway  for 
carriage  to  Agra  station  on  the  Great  Indian  Penin- 
sula Railway  at  a  rate  of  R270  per  wagon  for  the 
whole  distance.  On  arrival  at  Agra  the  Great  Indian 
Peninsula  Railway  Company's  Station  Master  de- 
manded payment  of  higher  rates,  calculated  pet 
mavmd,  and  refused  delivery  until  such  rates  were 
paid.  The  consignees  paid  under  protest  and  sued 
both  Railway  Companies  for  a  refund  of  the  excess 
charges.  Held,  that  the  contract  for  carriage  of  the 
goods  for  the  whole  distance  was  one  entire  contract 
with  the  receiving  company,  who  were  liable  for  the 
overcharge,  if  any,  wrongfully  demanded  from  the 
consignees.     Muschamp   v.    Lancaster  and  Preston 
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KAILWAY  COMPANY— cowcZd, 

Jtinction  Railway  Company,  8  M.  <fc  W.  421  ;  58  R. 
R.  758  ;  Webber  v.  The  Great  Western  Railway  Com- 
pany, 3  H.  &  C.  771,  and  Kalu  Ram  Maigraj  v. 
The  Madras  Railway  Company,  I.  L.  R.  3  Mad. 
240,  followed.  Held,  also,  that  a  bye-law  of  the 
Great  Indian  Peninsula  Railway  Company  which 
reserved  to  the  Railway  the  right  of  remeasurement, 
reweighment,  recalculation  and  re-classification 
of  rates,  terminals  and  other  charges  at  the  place 
of  destination  and  of  collecting  before  the  goods  are 
delivered  any  amount  that  may  have  been  omitted 
or  undercharged  did  not  authorize  the  Great  Indian 
Peninsula  Railway  Company  to  alter  the  contract 
between  the  parties  and  charge  at  the  place  of  desti- 
nation maimd-rates  instead  of  wagon-rates.  Chtjni 
Lal  v.  The  Nizam's  Guaranteed  State  Railway 
Company,  Ld.  (1906)        .     I.  L.  R.  29  All.  228 

29.   Luggage,  loss  of — Passenger's 

luggage — Merchandise  booked  as  "  Luggage,"  loss 
of— Railways  Act  (IX  of  1890),  ss.  47,  72— General 
Rules  of  Railway  Companies— Daynages,  suit  for. 
A  passenger  took  a  journey  on  a  railway  and  booked 
as  his  ' '  luggage  ' '  a  package  containing  merchan- 
dise. The  package  was  lost  and  consequently  not 
delivered  at  the  end  of  his  journey.  He,  there- 
upon, sued  the  Railway  Company  for  damages 
caused  by  its  loss  : — Held,  that  the  case  was  gov- 
erned by  s.  72  of  the  Indian  Railways  Act  (IX  of 
1890)  and  the  section  of  the  Contract  Act  referred 
to  therein  ;  and  that  the  Railway  Company  was 
liable  for  the  lo«s  of  the  package.  Velayat  Hossein 
V.  Bengal  and  North- Western  Railway  Co. 
(1909)         .         ,         .         I.  Ij.  B-  86  Cale.  819 

KAILWAY,  INJURIES  ON. 

See  Civil  Procedure    Code.   1882,   ss. 
568,  623         .     I.  L.  R.  31  Bom.  381 

RAILWAY  RECEIPT. 

See  Contract — Breach  of  Contract. 

8  B.  L.  R.  581 

See  Vendor  and  Purchaser — Vendor, 
Rights  and  Liabilities  of. 

I.  L,  R.  14  Bom.  57 


possession  of — 


See  Opium,  illegal  possession  of. 

L  L.  R.  36  Calc.  1016 

RAILWAY  SERVANTS. 

See  Attachment  Subjects  of  Attach- 
ment— Salary. 

I.  L  R.  30  Calc.  713 

RAILWAYS  ACT  (XVIII  OF  1854). 

See  Railway  Company. 

s.  10— 

See  Railways  Act,  1879.  s.  11. 

4  Bom.  O.  C.  129 
e.  15— 

See  Negligence  .         I.  L.  R.  1  All.  60 


RAILWAYS     ACT     (XVIII     OP    1854)— 

concld. 

s.  17— 

See  Magistrate,  jurisdiction  of — Spe- 
cial Acts — Railways  Act,  1854. 

3  Bom.  Cr.  54 
s.  26— 

See  Magistrate,  jurisdiction  of — Spe- 
cial Acts — Railways  Act.  1854. 

•     3  Bom.  Cr.  10 

4Mad.  Ap.  9 

6  Mad.  A  p.  41 

7  Mad,  Ap.  8 

See  Sessions  Judge,  jurisdiction  op. 
6  Mad,  Ap.  41 

ss.    26,   29— Duty     of     guard- 


Injury  to  coolies  getting  on  train  when  in  motion. 
Where  some  coolios  More  employed  in  assisting  a 
ballast  train  into  motion  at  a  railway  station,  and 
one  of  them,  after  pushing  the  train,  in  getting  up 
on  the  train,  or  in  attempting  to  do  so,  fell  and 
was  so  injured  that  he  afterwards  lost  his  life  : — 
Held,  that  that  evidence  did  not  show  that  it  was 
the  duty  of  the  guard  to  see  that  no  one  got  up 
on  the  train  when  in  motion.     Queen  v.  Flood 

8  W,  R.  Cr.  4 
s.  27— 

See  Jurisdiction  of  Criminal  Court — 
Offences  committed  during  journey. 
1  Mad.  193 
s.  34— 


See  Sentences  and  Fine. 


s.  35— 


6  Mad.  Ap.  37 


See  Magistrate,  jurisdiction  of — Spe- 
cial Acts — Railways  Act. 

3  Bom.  Cr.  54 

RAILWAYS  ACT  (XXV  OF  1871). 

s.  '2,— Act  XVIII  of  1854, s.  17—Reftisal 

to  produce  ticket — Fraudulent  intention — Trespass — 
Passenger  by  rail.  The  plaintiff  entered  a  carriage 
on  the  defendants'  railway  at  Surat  with  the  pur- 
'pose  of  proceeding  to  Bombay.  By  an  oversight, 
and  without  any  fraudulent  intent,  he  omitted  to 
procure  a  ticket  at  Surat.  On  arriving  at  Nowsari, 
he  applied  to  the  station  master  for  a  ticket  to  Bom- 
bay, but  was  refused  ;  he  was,  however,  allowed 
by  the  defendants '  servants  to  proceed  in  the  same 
train  to  Bulsar,  where  he  again  applied  for  a  ticket, 
and  was  again  refused,  but  was  directed  by  the 
defendants'  servants  to  get  into  the  train  and  not 
leave  it  again.  At  Dhandu  he  again  got  out  and 
applied  for  a  ticket  to  the  station  master.  During 
a  discussion  between  the  plaintiff 's  master  and  the 
station  master,  the  plaintiff,  at  the  direction  of  his 
master,  re-entered  the  train.  Ultimately  the  sta- 
tion master  refused  to  give  the  plaintiff  a  ticket,  and 
ordered  him  to  get  out  of  the  train  ;  and,  on  his 
not  complying  with  this  order,  sent  a  sepoy,  who 
forcibly  removed  the  plaintiff  from  the  carriage. 
In  an  action  by  the  plaintiff  to  recover  damages  for 
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■EAUiWAYS  ACT  (XXV  OF  1871)— concW.    ,   EAILWAYS  ACT  (IV  OF  1879)— concW. 


8.  2 — condd. 


8.  li- 


the forcible  and  illegal  removal  of  the  plaintiff 
from  the  carriage,  and  for  the  illegal  detention  of  the 
plaintiff  at  the  station  at  Dhandu,  and  for  the 
illegal  refusal  of  the  defendants  to  allow  the  plaint- 
iff to  proceed  in  the  train  to  Bombay  : — Hdd,  (i) 
that  the  latter  portion  of  s.  2  of  Act  XXV  of  1871, 
amending  s.  1  of  Act  XVIII  of  1854,  which  provides 
for  payments  to  be  made  by  persons  failing  to  pro- 
duce their  tickets  when  demanded  by  the  servants  of 
the  company,  applies  only  to  the  case  of  a  person 
who  has  received  a  ticket  and  will  not  or  cannot 
produce  it,  and  not  to  a  person  travelling  without 
having  obtained  a  ticket  with  no  intention  to  de- 
fraud ;  (ii),  that  tho  absence  of  a  fmudulent  inten- 
tion did  not  make  the  entry  into  the  carriage  less 
unlawful,  and  consequently  that  the  plaintiff  start- 
ed from  Surat  as  a  trespasser;  (iii)  that  the  con- 
duct of  the  railway  officials  at  the  stations  interme- 
diate between  Surat  and  Dhandu,  if  it  amounted 
at  all  to  leave  and  license  to  the  plaintiff  to  proceed 
without  a  ticket,  could  only  operate  as  such  until 
the  train  stopped  at  the  next  station  ;  (iv>,  that 
there  was  no  legal  obligation  on  the  station  master 
to  issue  a  ticket  to  the  plaintiff  to  enable  him  to 
proceed  from  Dhandu.  Pratab  Daji  v.  Bombay, 
Baeoda  a>"d  Cextkal  Ixdia  Railway  Company 

I.  L.  R.  1  Bom.  26 

8.  21 — Allowing  cattle   to   stray  on  the 

line — Fences  to  line.  On  the  10th  April  1874,  pri- 
soner's cow  strayed  on  a  railway  line  provided  with 
a  fence.  On  the  13th  June  following,  the  Govern- 
ment published  rules  under  s.  21  of  the  Railway  Act 
Amendment  Act.  1871,  determining  what  kind  of 
fences  should  be  deemed  to  be  suitable  for  the 
exclusion  of  cattle.  On  the  date  of  the  offence 
there  were  no  such  rules.  No  evidence  was  offered 
of  the  state  of  the  fence,  and  the  prisoner  was 
convicted  solely  on  his  admission  that  he  was  the 
owner  of  the  cow.  Held,  that  the  state  of  the 
fences  required  spec  fie  proof,  in  the  absence  of 
which  the  conviction  could  not  be  sustained. 
AxoxYMors       ...  8  Mad.  Ap.  1 

8.   29 — Endangering  life  by  negligence 


— Precaution  taken  by  others  to  axx>id  danger.  The 
prisoner,  a  servant  of  a  railway  company,  was  con- 
victed, under  s.  29  of  Act  XXV  of  1871,  of  endan- 
gering the  lives  of  the  persons  in  a  ceitain  train  by 
negligence.  There  was  no  evidence  that  the  safety 
of  any  persons  in  any  train  had  been  endangered  by 
his  neglect  of  duty.  On  the  contrary,  by  reason  of 
precautions  taken  by  other  persons  any  possible 
danger  which  might  have  resulted  from  his  neglect 
was  avoided.  Held,  that  he  could  not  be  con- 
victed and  punished  under  s.  29  of  Act  XXV  of 
1871.  QuEEX  V.  :NLikphool       .  5  K".  "W.  240 

EAILWAYS  ACT  (IV  OF  1879). 
See  Carkieks. 
See  Rah^way  Compaxy. 


See  LiMiTATioK  Act,  1877,  Art.  30. 

I.  L.  Jl.  19  Bom.  165 

and  Sch.   II   (1) — Silks — Insur- 


ance— Loss  of  goods  by  railway  company.  The  term 
"silks  in  a  manufactured  state  and  whether 
wrought  up  or  not  WTOUght  up  with  other 
materials"  used  in  the  second  Schedule  of  the  Rail- 
ways Act,  1879,  does  not  apply  to  all  classes  of 
goods  in  which  silk  may  be  introduced.  A  cloth 
composed  of  silk  and  cotton  thread,  one-eighth 
being  silk  and  seven-eighths  cotton,  the  proportion- 
ate value  of  silk  and  cotton  bting  one  to  four  and  a 
half,  does  not  come  within  the  meaning  of  the  said 
term.  Sami^'adSa  Mudali  r.  South  Isdian  Rail- 
way Company    .         .         .  I.  Ii.  B.  6  Mad.  420 

2. Railways      Act, 

1S54,  s.  10— Silk— Question  of  fact.  Whether  or 
not  cotton  fabrics  bordered  vdth  silk,  or  having  a 
portion  of  silk  otherwise  used  in  their  manufacture, 
are  "  silks  in  a  manufactured  or  unmanufactured 
st-ate,  wrought  up  or  not  wrought  up  with  other 
materials. ' '  within  the  meaning  of  Act  X^lll  of 
1854,  s.  10,  is  a  question  of  fact  to  be  decided  on 
the  evidence,  not  a  question  of  law  to  be  reserv- 
ed for  the  opinion  of  the  High  Court,  under  Act 
IX  of  1850.  s.  55,  and  Act  X;X\T  of  1864,  s.  7. 
Semblc  :  The  proper  test  for  a  Judge  to  apply  in 
such  cases  is  to  determine  whether  or  not  the 
value  of  the  silk  \<Tought  up  ^\-ith  other  materials 
is  more  than  half  the  value  of  the  fabric.  If  it 
be  not,  the  fabric  cannot  be  considered  to  be 
silk  within  the  meanins  of  the  Act.  Lakhmidas 
Hirachaxd  v.  G.  I.  P.  Railway  Company 

4  Bom.  O.  C.  129 
88.  17,  31 — Passenger     not    producing 


season  ticket  when  called  upon — Travelling  without 
a  ticket — Order  for  recovery  of  tare.  A  passenger 
who  has  obtained  a  monthly  ticket  is  liable  to  be 
called  upon  to  produce  it  at  any  time  on  the  jour- 
ney which  it  covers,  and  if  he  does  not  so  produce  it, 
he  is  liable  under  ss.  17  and  31  of  the  Railways  Act 
to  pay  the  fare  for  the  journey  between  the  stations 
for  which  his  ticket  was  issued.  The  order,  under 
s.  31,  in  case  of  his  refusal  to  pay  it,  should  be  one 
merely  for  recovery  of  the  amount  due  as  the  fare 
and  not  an  order  to  pay  such  or  any  other  sum  as 
if  it  were  a  fine.  A  passenger  who  has  such  a  ticket 
which  is  still  in  force  and  in  his  possession  cannot 
be  said  to  be  travelling  without  a  ticket  within  the 
meaning  of  s.  31,  merely  because  he  does  not  hap- 
pen to  have  the  ticket  with  him,  and  therefore  can- 
not produce  it  when  called  upon  to  do  so.  In  the 
matter  of  the  petition  of  BrsKix.  In  the  matter 
of  the  petition  of  Thomas.  Hart  v.  Bcskin. 
Hart  v.  Thomas  .       I.  L.  B.  12  Calc.  192 

8.  26 — Disobedience    of  rule — Accident 

— Liability.  Liability  to  conviction  under  s.  26  of 
the  Railways  Act,  1879,  arises  not  from  the  conse- 
quences directly  referable  to  the  breach  of  the  rule, 
bat  because  of  the  danger  which  the  breach  of  the 
rule  entails.     Sxell  v.  Queen 

I.  L.  B.  6  Mad.  201 
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BAIIiWAYS  ACT  (IX  OF  1890). 

See  Carriers. 

See  Penal  Code,  s.  304A. 

8  C.  W.  N.  645 

See  Railway  Company. 

ss.  3,  6,  77  and  14:0— Notification  of 


claim  for  refund  as  condilion  precederit  to  suit — To 
ivhom* such  notification  must  be  given.  Where  the 
plaintiff/ sued  a  Raih\ay  Company  for  recovery 
of  money  alleged  to  have  been  taken  by  the  defend- 
ant as  freight  upon  certain  goods  in  excess  of  what 
was  legally  due,  and  before  filing  the  suit  gave 
notice  of  her  claim  for  a  refund  to  the  General 
Traffic  Manager,  it  was  held  that  this  was  not  a  com- 
pliance with  the  provisions  of  the  Indian  Railways 
Act,  1890,  and  the  suit  could  not  be  maintained. 
Perian.nan  Chetti  v.  South  Indian  Railway  Com- 
pany, I.  L.  R.  22  Mad.  137,  The  Secretary  of  State 
for  India  in  Council  v.  Dipchand  Poddar,  1.  Ij.  R.  24 
Calc.  306,  Ernst  Indian  Railway  Company  v.  Jeth 
Mull  Ramanand,  I.  L.  R.  26  Bom.  669,  and  Bom- 
bay, Baroda  and  Central  India  Railway  Company  v. 
Sauti  Lai,  I.  L.  R.  26  All.  207,  followed.  Great 
Indian  Peninsula  Railway  Company  v.  Chan- 
dra Bai  (1906)       .  .         I.  L.  R.  28  All.  552 

ss.  7  to  12— 

See  Railway  Company. 

I.  L.  R.  27  Bom.  344 

ss.   7,   10  and  11 — Compensation  for 


damage  caused  by  railway  works — Suit  to  enforce 
construction  of  a  channel  to  irrigate  land — Main- 
tainability.  Plaintiff  alleged  that  the  execution  of 
certain  works  by  a  Railway  Company,  imder  s.  7 
of  the  Indian  Railways  Act,  had  interfered  with  his 
right  to  the  flow  of  water  to  his  land.  He  did  not 
suggest  that  the  Company  had  exceeded  the  powers 
conferred  on  them  by  that  section,  but  claimed 
that  they  had  failed  to  discharge  the  obligation, 
imposed  by  s.  11  {b)  of  the  Act,  to  make  the  neces- 
sary accommodation  works,  and  sought  a  decision 
of  the  Court  that  such  works  should  be  executed  : 
Held,  that  he  had  no  right  of  action.  The  effect  of 
s.  11  of  the  Indian  Railways  Act  is  that  the  opinion 
of  the  executive,  with  reference  to  the  sufficiency  of 
accommodation  works,  is  final.  Seetamraju  Kon- 
DAL  Row  v.  Collector  of  Godavari  (1901) 

I.  L.  R.  25  Mad.  632 
s.  10— 

See  Compensation. 

I.  li.  R.  34  Calc.  470 

s.  12 — Municipality  of  Bombay — Right 

to  enter  on,  land  of  Railway  Company  to  lay  pipes,  etc., 
in  connection  with  water  works — Bombay  Munici- 
pal Act  {Bom..  Act  III  of  1S8S),  ss.  222,  265.  Under 
the  Bombay  Municipal  Act  (Bombay  Act  III  of 
1888)  the  Corporation  of  Bombay  has  the  right  for 
the  purpose  of  supplying  the  city  with  water,  to 
enter  upon  land  belonging  to  other  owners  to  make 
connections  between  the  mains  and  to  lay  the 
pipes  forming  the  connections  through  or  under 
such  lands  without  the  owners'  permission,  though 
not  without    giving    them    reasonable    notice  in 


RAILWAYS  ACT  (IX  OF  1890)— contd. 

— ■  s.  12 — ccmtd. 

writing.  Held,  also,  that  s.  12  of  the  Railways 
Act  (IX  of  1890)  does  not  exclude  the  above 
right  of  the  Corporation  of  Bombay  to  enter  on 
land  belonging  to  the  Great  Indian  Peninsula 
Railway  Company  for  the  said  purposes.  Great 
Indian  Peninsula  Railway  Co.  v.  Municipal 
Corporation  of  Bombay   I.  L.  R.  23  Bom,  358 

s.  47— 

See  Railway  Company. 

I.  L.  R.  23  All.  367 
11  C.  W.  N.  583 

ss.  47,  72— 

See  Railway  Company. 

I.  L.  R.  36  Calc.  81& 
s.  59— 

See  Railway  Company — Liability     op 
Company      .     I.  L.  R.  28  Calc.  401 

s.  67— 

See  Railway  Company. 

I.  L.  R.  30  Mad.  417 

1.  s.  72— Risk  Note,  Form  B — 

Indian  Contract  Act  (IX  of  1872),  ss.  151,  152, 
161 — Railway  Company — Goods,  loss  of — Bailee — 
Suit  for  compensation.  A  special  agreement, 
known  as  "  Risk  Note,  Form  B,"  sanctioned  by  the 
Governor  General  in  Council  under  s.  72,  cl.  {2),  of 
the  Indian  Railways  Act,  absolves  a  Railway  Com- 
pany from  al!  liability  for  loss  of  goods  from  any 
cause  whatsoever.  The  Company,  in  such  a  case,  is 
not  a  bailee  under  the  Indian  Contract  Act.  Toonya 
Ram  v.  East  Indian  Railway  Company  (1902) 

I.  L.  R.  30  Calc.  257 
s.c.  7  C.  W.  N.  370 

2. Contract  saving- 
liability  of  Company  for  loss  of  goods  carried  by  it — 
' '  Risk  note. ' '  The  contract  embodied  in  what  is 
commonly  known  as  a  "  risk  note,"  i.e.,  a  contract 
whereby,  in  consideration  of  goods  being  carried  by 
a  Railway  Company  at  a  reduced  rate,  the  con- 
signor agrees  that  the  Company  shall  be  free  of  all 
responsibility  for  any  loss  or  damage  to  the  goods, 
is'a  valid  and  legal  contract  wthin  the  terms  of  s.  72 
of  Act  IX  of  1890.  Suntokh  Rai  v.  East  Indian 
Railway  Co.,  2  Agra  200,  distinguished.  East 
Indian  Railway  Co.  v.  Bunyad  Ali 

I.  L.  R.  18  All.  42 


3.  Railway  Company,  liability 

of,  as  carriers — Delivery,  meaning  of — Resul, 
bye-laivs  and  conditions  tinder  ss.  47,  54,  of  Act 
IX  of  1890,  reasonableness  of — "  Delivered.'^ 
"  Delivered  "  in  s.  72  of  the  Indian  Railways  Act 
refers  merely  to  a  physical  event  and  is  a  word 
devoid  of  any  legal  significance.  A  Railway  Com- 
pany has  cast  upon  it  by  s.  72  the  duties  of  an  ordi- 
nary bailee,  but  it  may  determine  the  conditions 
under  which  those  duties  may  vest  and  in  parti- 
cular may  specify  the  point  of  time  at  which  they 
shall  vest  by  rules  under  ss.  47  and  54.  These 
rules,  however,  must  be  consistent  with  the  Act  and 
reasonable.     Where    a    consignor    had    delivered 
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RAIIiWAYS  ACT  (IX  OF  1890)— confi. 

8.  72 — concli. 

goods  to  a  Railway  Company  for  transmission  and 
had  had  the  forwarding  note  in  respect  thereof  duly 
registered  and  marked  by  the  Railway  Company, 
but  had  obtained  no  receipt  from  the  Railway  Com- 
pany, and  the  goods  were  lost :  Held,  that  rules 
framed  by  the  Railway  Company  under  ss.  47  and 
54,  whereby  goods  were  to  stand  at  owner's  risk, 
and  the  Railway  Company  were  not  to  be  liable 
therefor,  until  a  receipt  had  been  granted  by  them, 
were  inconsistent  with  the  Act  and  unreasonable, 
and  that  the  Railway  Company  were  liable  to  pay 
compensation  for  the  loss  incurred.  Jalisi  SingS 
KoTABY  V.  Secretary  of  State  for  Ijtdia  (1904) 
I  L.  E.  31  Calc.  951 
S.C.  8  C.  W.  N.  725 
.  s.  75— 

See  Carriers,  liability  of. 

I.  li.  E.  34  Calc.  419 
11  C.  W.  N.  1076 

1.  — — Liability  of  Rail- 
way Company  for  loss  of  goods,  (i)  The  words  ' '  loss, 
destruction,  or  deterioration  "  in  s.  75  of  the  Indian 
Railways  Act  (IX  of  1890)  include  loss  caused  by 
the  criminal  misappropriation  of  the  parcel  by  a 
servant  of  the  Railway  Administration  in  charge 
thereof,  (ii)  Under  s.  75  of  that  Act,  it  is  necessary 
that  both  the  value  and  contents  of  a  parcel  (if  over 
RlOO  in  value)  should  be  declared  before  the 
Railway  Administration  can  be  held  liable  in 
respect  thereof,  (iii)  The  payment  by  a  consignor 
of  silver  coin  of  the  specie  rate  required  by  the 
general  regulations  of  a  Railway  Company  to  be 
paid  for  the  carriage  of  such  goods  is  not  such 
a  payment  as  satisfies  the  requirements  of  s.  75 
of  the  Indian  Railways  Act  (IX  of  1890). 
Balaram  Harichaxd  v.  South  Mahratta  Rail- 
WAY  Co.         .         .         .     I.  L.  E.  19  Bom.  159 

Sch.    II,  cl.  (D— 


Parcel  cmttainirtg  articles  liable  to  be  insured  and 
also  not  liable  to  be  in>sured — Loss  of  the  parcel  in 
transit  on  Railway  lithe — Suit  against  Railway 
Company  to  recover  damages  with  respect  to  goods  not 
liable  to  be  insured — Railway  Company  not  liable — 
Articles — Package.  Plaintiff's  agent  at  Poona 
consigned  a  parcel  to  plaintiff  at  Dharwar.  The 
parcel  contained  goods  which,  according  to  s.  75 
and  Sch.  II  of  the  Indian  Railways  Act  (IX  of  1890) 
were  liable  to  be  insured  as  well  as  those  not  so 
liable.  The  parcel  was  lost  in  transit  on  the  South- 
ern Maratha  Railway  Line.  The  plaintiff  there- 
upon sued  the  Railway  Company  to  recover  dama- 
ges for  the  loss  of  the  goods  which  were  not  liable  to 
be  insured.  The  defendant  Company  denied  liabi- 
hty.  Held,  that  the  Railway  Company  was  not 
liable.  The  words  of  s.  75  of  the  Railways  Act 
(IX  of  1890)  draw  a  distinction  between  articles 
mentioned  in  Sch.  II  of  the  Act  and  the  parcel  or 
package  in  which  they  are  contained  and  provides 
that  the  Railway  Administration  shall  not  be 
responsible  for  the  loss,  destruction  or  deterio- 
ration of  the  parcel  or  package.  Pitsdalik  v. 
S.  M.  Railway  Compaxv  (1909) 

I.  L.  E.  33  Bom.  703 


EAILWAYS  ACT  (IX  OP  1890)— co»/i. 

: 8.  77— 

See  Railway  Company. 

I.  Ii.  E.  27  Bom.  59T 

1.   Notice   of  claim — Goods  lost 

in  transit — Sufficient  notice.  Notice  of  claim  for 
goods  lost  in  transit  given  to  Railway  Company 
A,  with  whom  they  m  ere  originally  booked,  is  not 
sufficient  notice  within  ss.  77  and  140  of  the  Rail- 
ways Act  to  Railway  Company  B,  on  whose  line 
the  goods  were  subsequently  lost.  The  East 
Indian  Railway  Company  v.  Jethmull  Ramanandy. 
I.  L.  R.  26  Bom.  tm,  followed.  Tilak  Chaxd 
LAHUTHYr.  East  India  Railway  Compaxv  (1907) 

12  C.  W.  N.  185 

2, Notice    of    suit — 

Agent  of  Manager — Traffic  Superintendent — Civil 
Procedure  Code,  ISS-J,  ss.  147,  and  149 — Practice — 
Pleading.  The  Traffic  Superintendent  is  not  the 
Manager's  agent,  and  notice  to  him  is  not  notice  to 
the  Railway  Administration  within  s.  77  of  the 
Indian  Railways  Act  (IX  of  1890).  Under  s.  77  of 
the  Indian  Railways  Act,  it  is  not  necessary  for  the 
defendant  to  plead  want  of  notice  of  action* in  order 
to  avail  himself  of  it,  but  he  may  raise  the  objection 
at  the  hearing.  Secretary  of  State  for  Ixdl\  ^•. 
Dip  Chaxd   Poddar     .     I.  L.  E.  24  Calc.  306 

3.    ss.    77   and    80— Suit  against 

Railway  Company — Notice  of  claiyn — Notice  to  be 
given  to  the  Company,  ivhich  it  is  intendt^d  to  sue. 
Under  s.  80  of  the  Indian  Railways  Act,  1890, 
when  goods  are  booked  through  or  over  the  lines 
of  two  or  more  railway  administrations  and 
are  lost  or  damaged  in  transit,  it  is  at  the 
option  of  the  person  damnified  to  sue  either  the 
railway  administration  to  which  the  goods  were 
delivered  by  the  consignor  or  the  railway  adminis- 
tration, on  whose  line  the  loss  occurred.  But  under 
a.  77  of  the  Act  it  is  a  condition  precedent  to  the 
bringing  of  such  a  suit  that  notice  of  the  plaint- 
iff's claim  must  be  given  within  six  months  from 
the  date  of  the  delivery  of  the  goods  for  carriage 
to  the  railway  administration,  which  the  plaintiff 
seeks  to  render  liable.  In  default  of  such  notice  the 
plaintiff  •will  not  be  entitled  to  a  decree  against  the 
defendant  company.  Bombay,  Baroda  and  Cen- 
tral IxDiA  Railway  Company  v.  Sauti  Lal  (1904) 
I.  L.  E.  26  All  207 


4. 


ss.    77    and   140 — Notice     of 


suit  to  Railuny  Administration — Service  on  Traffic 
Manager.  In  a  su  t  against  the  South  Indian 
Railway  Company  to  recover  the  value  of  a  parcel 
delivered  to  the  defendant  company  for  carriage^ 
it  appeared  that  the  plaintiff  had  within  two 
months  of  the  delivery  given  notice  of  the  suit  to 
the  Traffic  Manager  of  the  defendant  company  at 
Trichinopoly.  Held,  that  the  not  ce  was  a  good 
notice  f  it,  in  fact,  reached  the  agent  of  the 
defendant  company  with  n  the  period  of  six 
months.  Pebiannan  Chett!  v.  Softii  Indian 
Railway  Co.       .  I.  L.  E.  22  Mad.  137 

Claim         against 


Railway  Company — Notice  of  cla*m.     The  plaintiff 
sued  the  Bombay,  Baroda  and  Central  India  Rail- 
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BAILWAYS  ACT  (IX  OF  18Q0)— contd. 


way    Company    and    the    East    Indian    Railway 
Company  for  damages  for  non-delivery  of  goods 
alleged  to  have  been  delivered  at  Ghaziabad  for 
conveyance  to  Bombay  on  the   16th  May,    1898. 
From  Ghaziabad  to  Delhi  the  railway  line  belongs 
to  the   East  Indian   Railway   Company,  and  from 
Delhi  to  Bombay  the  line  is  that  of  the  Bombay, 
Baroda    and    Central    India    Railway    Company. 
Both  Companies  were,  therefore,  made  defendants 
in  the  suit.     On  the  merits,  the  suit  was  dismissed 
as  against  the  Bombay,  Baroda  and  Central  India 
Railway  Company,  but  a  decree  was  passed  against 
the   East   Indian   Railway   Company  for    R4,G17. 
It   appeared   that   no    notice    of   plaintifE's   claim 
under  s.   140  of  the  Indian  Railways  Act  (IX  of 
1890)    had   ever    been   directly   addressed   to    the 
East    Indian    Railway    Company.     The    plaintifE 
relied  on  a  notice  dated  the  28th  July,  1898,  which 
he  had  addressed  to   the     Bombay,   Baroda  and 
Central  India  Railway  Company,  making  a  claim 
against  that  Company.     The  latter  Company  had  at 
once  informed  the  East  Indian  Railway  Company  of 
the  plaintiff's  claim,  and  had  given  notice  that,  in 
case  the  plaintiff  sued  them,  they  would  expect  the 
East   Indian    Railway   Company   to    bear   all   the 
expenses.     Further  correspondence  took  place  be- 
tween the  two   Companies  with  reference  to  the 
plaintiff's  claim,  and,  on  the  31st  October,  1898,  the 
Sohcitors  of  the  East  Indian   Railway  Company 
■wrote    to    the    plaintiff's    Sohcitors    as    follows : 
"  Dear  Sirs, — Your  letter  of  the  21st  instant,  to 
the  address  of  the  General  Traffic  Manager,  Bom- 
bay, Baroda,  and  Central  India  Railway,  Bombay, 
has  been  handed   to    us    by  our   clients,  the   East 
Indian  Railway,   Calcutta,   claiming  on    behalf    of 
your  clients  a  sum  of   R7,437,  being    the   amount 
of  loss  alleged  to  have    been    sustained  in  respect 
of  short  dehvery  of  500    and  125    bags  of    wheat. 
The  file  of  papers  has  just  been  handed  to  us,  and 
we  Avill  wTite  to  you  further  as  soon  as  we  have  had 
an  opportunity    of    going   through    same.     Yours 
faithfully,  (Signed)  Moegax    &    Co."     The    lower 
Court  held  that  in  this  letter  the  Sohcitors  of  the 
East  Indian  Railway   Cbmpany  treated   the  com- 
muniration  sent  to  them  by  the  Bombay,  Baroda 
and  Central    India    Railway   Company    as  a  com- 
munication  affecting    themselves,    and    that   they 
could  not  afterwards  say  that   the  notice  of  claim 
given  by  the  plaintiffs  to  the  Bombay,  Baroda  and 
Central  India  Railway  Company  and  forwarded  to 
them  (East   Indian   Railway   Company)    was     no 
notice   to   them  :  that   the  plaintiffs  must  be  held 
to    have    given    the   notice  through  the  Bombay, 
Baroda  and  Central  India  Railway  Company  ;  and 
that    such    notice   was   good.     On    appeal :    Held 
(reversing  the  decree,  and  dismissing  the  suit),  that 
no  sufficient  notice  had   been    given    to  the  East 
Indian  Railway  Company  under  ss.  77  and  140  of 
Act  IX  of  1890.     East  Indian  Railway  Company 
V.  Jethmull  Ramanand  (1902") 

I.  li.  B.  26  Bom.  669 


s.  77 — contd. 


6 


.  •  88.  77,  140 — Claim  for  compen 


to  be  served — Service  on  Traffic  Manager.  The 
notice  of  claim  under  s.  77,  Railways  Act,  must 
be  served  under  s.  140  of  the  Act  on  the  Agent  of 
the  Company.  But  the  law  does  not  require  that 
the  notice  should  be  physically  thrust  in  the 
Agent's  hand.  It  .is  sufficient  if  it  appears  from 
the  findings  that  the  Agent  has  had  full  knowledge 
and  notice  of  the  claim.  Where  from  the  Rules 
of  Railway  Company  it  appeared  that  the  Traffic 
Manager  in  the  Claims  department  settles  all  such 
claims  and  the  Agent  also  refers  to  him  claims 
for  disposal : — Held,  that  the  notice  to  the  Traffic 
Manager  was  sufficient.  Woods  v.  Meher  Ali 
Bepari  (1908)       .         .         .        13  C.  W.  N.  24 

7. ss.  77,  140 — Refund  of  an  over- 
charge— Notice — Letter — Manner    of   service — State- 
ment of  fact  not  a   proof    of   fact.     Plaintiffs,  who 
were  merchants  residing  at  Poona,  entered  into  an 
agreement  with  the  Great  Indian  Peninsula  Rail- 
way  Company    that    the     latter     should    dehver 
consignments  of  goods   despatched  from   Wadi  at 
Poona  at    a    certain    rate.     Several    consignments 
were  accordingly  delivered  by  the   Railway  Com- 
panv  at  Poona  and  they  were  paid  for  according 
to  the  agreed  rate.     At  the   time   of  the  delivery 
of  the  last    consignment,  the  Railway    Company 
refused  to  deliver  it  unless  all  the  consignments, 
including    those  already    delivered    and  paid   for, 
were   paid   for   at  a  higher    rate.      The    plaintiffs 
thereupon    paid    the     higher    rate    under    protest 
and  sued  the  Railway    Company    in  the  Court  of 
Small  Causes  at  Poona  for  the  recovery  of  the 
overcharges  claimed  and  received  by  the  defendant. 
The  defendant  contended  that  the  suit  was  not 
maintainable  inasmuch  as    no  notice  of  the  claim 
was  served  by  the  plaintiffs  according  to  s.  77  of  the 
Indian  Railways  Act  (IX  of   1890).     The  Judge 
overruled  the  defendant's,  contention  and  allowed 
the  claim  holding  that  a  notice  under  s.  77  of  the 
Act  was  not  necessary  because  the  section  con- 
templated overcharges  recovered  before  the  delivery 
of  the  goods  to    the    consignee,   and  not  to  over- 
charges   recovered  after  the  delivery  as  was  the 
present  case.     He  further   held  that  if  notice  was 
necessary,  it  was  given  by  the  plaintiff  inasmuch 
as  there  was  an  allegation  that  a  notice  had  been 
sent  in   a    letter    addressed  to  the   Agent  of  the 
Company,  care  of  the  Station  Master,   Poona,   by 
the  plaintiffs.     The  defendant  having  apphed  under 
re  visional  jurisdiction  :  Held,  that  notice  was  neces- 
sary.    The   overcharge  referred  to  in  the  section 
is  not  confined   in  its  meaning   to  an  overcharge 
recovered  before  the  delivery  of  the  goods  to   the 
consignee    at    their    destination.      Held,    further, 
that  the  dehvery  of   a  letter  under  s.   140  of    the 
Act  must  be  in  exact  comphance  with  the  terms 
of  the  section  and  it  must  be  deUvered  to  the  Agent 
at  his  office.     The  statement  of   a  fact  in  a  letter 
is   no   proof   of   the   fact  itself.      Great    Indian 
Peninsula  Railway  Company  t-.  Dewasi  (1907) 
I.  L.  B.  31  Bom.  534 
8. ss.  77,  140— Notice  of  claimr— 


mtion  for  short  delivery— Notice  of  claim    on    whom    \    "  May    he  directed  '—Claim  against  Railway  ad 
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EAIIiWAYS  ACT   {IX  OF  1890)— cojUd.        i    EAILWAYS  ACT  (IX  OF  1890)— con/rf. 


8.  n—concld. 


8.  110 — concM. 


minia.ered  by  a  Railxcay  Company.  A  notice  of 
claim  for  short  delivery  was  served  upon  the  TraflSc 
Manager  of  a  Railway  administered  by  a  Railway 
Company,  and  n.  t  on  the  Agent.  Held,  that  such 
a  notice  was  not  a  suflScient  compliance  with  the 
provisions  of  ss.  77  and  140  of  the  Indian  Railways 
Act.  Secretary  of  State  for  India  v.  Dip  Chand 
Poddar,  J.  L.  R.  24  Cnlc.  306,  referred  to.  The 
word  ' '  may  "  in  s.  40  of  the  Indian  Railways  Act 
means  that  if  a  plaintiff  is  desirous  of  serving  an 
effective  notice  of  claim,  the  notice  must  be  directed 
to  the  Manager  or  Agent  as  the  case  may  be.  Great 
Indian  Peninsula  Railway  Company  v.  Chandra 
Bai,  I.  L.  R.  2S  All.  552,  followed.  Periannan 
Chetti  V.  South  Indian  Railway  Company,  I.  L.  R. 
22  Mad.  137,  dissented  from.  Xadiak  Chaxd 
Shaha  v.  Wood  (1907)  .  I.  L.  E.  35  Cale.  194 
B.C.  12  C.  W.  N.  450 
s.  101— 

iSee  Collision  .    11  C.  W.  N.  173 

— : Ertdangering    safety   of 

persons — Death  by  rash  or  negligent  act — Contributory 
nfgligence—Penal  Code  {Act  XLV  of  1860),  s. 
304 A.  The  Bengal-Xagpur  Railway  is  worked  on 
the  ' '  line  clear  and  caution  message  ' '  system,  no 
train  being  allowed  to  leave  a  station  without  a 
line  clear  ' '  certificate  in  a  prescribed  form  to  the 
effect  that  the  Une  is  clear  up  to  the  next  station. 
The  petitioner,  the  assistant  station  master  of 
Gomharria  Station,  who  was  on  duty  and  busy 
issuing  tickets  to  passengers,  wrote  out  in  the  pre- 
scribed form  book  the  following  conditional  Ifne 
clear  message,  although  he  had  received  no  message 
from  Sini  Station  :  "  On  arrival  of  15  down  pas- 
senger at  Gomharria,  Une  will  be  cleared  for  Xo.  80 
up  goods  train  from  Gomharria  to  Sini."  All 
the  particulars  required  by  the  rule  were  not  filled  ! 
in,  no  number  was  entered  on  it,  nor  was  the  time  of  j 
arrival  of  the  train  filled  in.  The  form-book  was  | 
left  in  the  station-master's  room.  The  guard  of  Xo.  \ 
80  up  goods  train,  which  was  waiting  at  Gohmarria,  : 
entered  the  station-master's  room  in  his  absence, 
took  the  imperfect  certificate  out  of  the  book,  and 
without  reading  it  appended  his  signature,  passed  it 
on  to  the  driver  and  gave  the  signal  for  the  train  to 
start, — all  without  the  knowledge  of  the  petitioner. 
The  result  was  a  collision  between  the  15  down 
passenger  train  and  the  80  up  goods  train,  causing 
the  death  of  several  persons.  The  petitioner  was 
convicted  under  s.  304A  of  the  Penal  Code  and 
s.  101  of  the  Indian  Railways  Act  of  1890  and 
sentenced  to  rigorous  imprisonment : — Held,  that 
the  act  of  the  petitioner  did  not  in  itself  endanger 
the  safety  of  other  persons,  and  that  the  effect  was 
too  remote  to  be  attributable  to  such  a  cause. 
Sani  Dass  v.  The  Empress,  Ind.  Ry.  Cas.  122, 
followed.  Shaxkar  Balkeishxa  r.  Empebor 
(1905)  .  .         .         .         .     I.  L.  R.  32  Calc.  73 

8  C.  W.  N.  645 


gers.  Per  jEXKrss,  C.J.,  and  Caxdt,  J. — Good 
sense  requires  that  to  the  word  ' '  compartment  ' '  in 
certain  sections  of  the  Indian  Railways  Act  (IX  of 
1890)  the  quality  of  complete  separation  should  be 
attributed,  and  it  is  with  that  force  that  it  is  used 
in  s.  llO.  Per  Raxade,  J. — The  word  "  compart- 
ment "  is  used  in  s.  110  of  Act  IX  of  1890  in  the 
same  sense  in  which  it  is  used  throughout  the  Act, 
and  does  not  necessarily  mean  a  completely  parti- 
tioned division.     In  re  Dadabhai  JAMSED.n 

I.  L.  S.  24  Bom.  293 

8.   112 — Offence — Separate     sentence — 

General  Clauses  Act  {X  of  1S97),  s.  26— Indian 
Railways  Act  IIX  of  1S90),  ss.  6S,  112— Travel- 
ling without. ticket — Attempt  to  cheat — Indian  Penal 
Code  {Act  XLV  of  1860),  ss.  417,  511— Dishonest 
or  fraudulent  intention.  The  essence  of  an  offence 
under  s.  112  of  the  Indian  Railways  Act  is  dis- 
honest or  fraudulent  intention,  the  intention  to 
defraud  the  Railway  Administration  of  its  just 
dues.  Merely  travelling  without  a  ticket  is  not  an 
offence  under  the  section.  Bentham  v.  Hoyle, 
L.  R.  3  Q.  B.  D.  2>9  :  Queen- Em  press  v.  Rampal, 
I.  L.  R.  20  All.  95,  referred  to.  Travelling  with 
a  false  and  entirely  irrelevant  ticket  with  fraudulent 
or  dishonest  intention  is  an  offence  under  s.  112  (a) 
of  the  Railways  Act.  Facts  which  form  the  basis 
of  a  conviction  and  sentence  under  one  charge 
cannot  form  the  basis  of  a  conviction  and  also  a 
separate  sentence  under  another  charge.  There 
cannot  be  cumulative  sentences  though  a  conviction 
might  take  place  on  an  alternative  charge  or  even 
both  charges.  It  is  ordinarily  desirable  that  when 
an  act  or  omission  is  made  penal  by  two  Acts,  one 
general  and  the  other  special,  the  sentence  should 
be  passed  under  the  Special  Act.  Qucere  :  Whether 
in  this  country  a  special  penal  law  repeals  by 
implication,  in  every  case,  a  previously  existing 
general  law  relating  to  an  offence  of  the  same  nature. 
KrLODA   Peosad   ilAJUMDAB   V.   Empeeoe  (1906) 

11  C.  W.  N.  100 

s.    113 — Excess   charge   and  fare. 


non-payment  of — Power  of  Magistrate  to  impose 
imprisonment  in  default — Fine — Impriscmment. 
S.  113,  sub-s.  4,  of  the  Indian  Railways  Act  (IX 
of  1890),  which  directs  that  on  failure  to  pay  on 
demand  excess  charge  and  fare  when  due  the 
amount  shall  on  application  be  recovered  by  a 
Magistrate  as  if  it  were  a  fine,  does  not  authorize  the 
Magistrate  to  impose  imprisonment  in  default.  The 
excess  charge  and  fare  referred  to  in  the  section 
is  not  a  fine,  though  it  may  be  recovered  as  such. 
Queen-Empeess  v.  KrTR.\PA 

L  L.  E.  18  Bom.  440 

QiTEEX-EmPBESS  f.  SUBEAMANIA  AyYAE 

I.  Ii.  E.  20  Mad.  385 
and  8,  132— PenaZ     Code     (Act 


8.    110 — "  Compartment  " — Meaning 

of  the  word — Offence  of  smoking  in  compartments  of 
railway  carriage  without  consent  of  feilow-passen- 


XLV  of  IS 60),  ss.  40,  64— Criminal  Procedure 
Code,  s.  33 — "  Offence  " — Travelling  on  a  rail- 
way without  a  proper  ticket — Imprisonment.  A 
passenger  who  travels  in  a  train  without  havint^  a 
proper  pass  or  ticket  with  him  has  not  committ-ed 


(     10083     ) 


DIGEST  OF  CASES. 


(     10084     ) 


RAILWAYS  ACT  (IX  OF  1890)— concW. 

s.  113 — concld. 

an  ' '  offence. ' '  He  cannot  therefore  be  legally  sen- 
tenced to  imprisonment  in  default  of  payment  of 
the  excess  charge  and  fare  which  may  be  recovered 
under  the  provisions  of  s.  113,  cl.  (4),  of  Act  IX  of 
1890.     Queek-Empress  v.  Ram  Pal 

I.  L.  B.  20  All.  95 
s.  122— 

See  Easement    .    I.  L.  E.  22  Bom.  525 

s.  125— 

See     Magistrate,     jurisdiction     of — 
Special  Acts — Railways  Act,  1890. 
I.  Ii.  R.  18  Mad.  228 
s.  128— 

See  Joinder  of  Charges. 

I.  Ii.  B.  29  Cale.  385 
s.  140— 


See  ante,  ss.  77  and  140. 

HAIYAT. 

See  Bengal  Tenancy  Act,  ss.  5,  49. 

8  C.  W.  N.  454 

See  Bengal  Tenancy  Act. 

See  Enhancement  of  Rent. 

See  Landlord  and  Tenant. 

See  Right  of  Occupancy. 

definition  of — 

See  Bengal  Tenancy  Act,  s.  5.  cl.  2. 

I.  L  R.  20  dale.  708 
I.  L.  R.  21  Calc.  129 

See  Right  of  Occupancy — Acquisition 

of  Right     .     I.  L.  R.  24  Cale.  272 

L.  B.  23  X  A.  158 

and  tenure-holder  ;  distinction 


bet"wreen — 


See  BENG.4L  Cess  Act,  s.  4. 

5  C.  W.  N.  535 

-^    at  fixed  rates,  if  incumbrance — 

See  Bengal  Tenancy  Act,  s.  160. 

13  C.  W.  N.  1025 
—  interest  of — 


See  Mortgage — Redemption — Right  of 
Redemption      .         .    5  C.  W.  K".  83 

—  non-oecupancy — 


See  Bengal  Tenancy  Act,  s.  20. 

I.  L.  R.  24  Cale.  207 

non-occupancy  ;  suit  by,  for  re- 


covery of  possession — 

See  Limitation  Act,  1877,  Sch.  II,  Art.  3. 
7  C.  W.  N.  218 

. — status  of,  question  as  to — 

See  Special  or  Second  Appeal — Orders 

SUBJECT  or  not  TO  APPEAL. 

I.'L.  R.  21  Cale.  776 


RAIYATWABI  TENURE. 

See  Limitation  Act,  1877,  Sch.  II,  Aet. 
149. 

Grant   of    bed    of 


tidal  and  navigable  river  on  raiyatwari  tenure — 
Poicer  of  Government  to  determine  such  tenure — 
Limitation  Act  (XV  of  1S77),  Sch.  IL  Art.  149— 
Decree  in  the  alternative,  legality  of.  Land  forming 
the  bed  of  a  tidal  and  navigable  river  is  the  absolute 
property  of  Government.  Where  Government  has 
for  a  long  time  been  collecting  revenue  and  special 
cesses  from  the  occupant  thereof,  it  will  be  pre- 
sumed that  such  land  was  granted  on  raiyatwari 
tenure  and  the  occupier  will  be  entitled  to  hold  the 
land  so  long  as  he  pays  the  revenue  ;  and  he  can  be 
ousted  only  under  the  provisions  of  Madras  Act  II 
of  1864.  Where  the  assignees  from  the  Secretary 
of  State  join  him  as  a  co-plaintifE  with  themselves 
in  a  suit,  the  period  of  limitation  will  not  be  60 
years  under  Art.  149,  Sch.  II  of  the  Limitation 
Act ;  such  article  applying  only  to  suits  brought 
on  behalf  of  the  Secretary  of  State.  The  only 
parties  entitled  to  a  decree  in  such  a  suit  will  be  the 
assignees  and  a  decree  in  the  alternative  cannot  be 
passed  in  favour  of  the  Secretary  of  State  or  the 
assignees,  when  the  right  of  the  assignees  is  ad- 
mitted. Pullanappally  Sankaran  Nambudri  t7, 
ViTTiL  Thalakat  Muhamed  (1905) 

I.  Ii.  B.  28  Mad.  505 
BAJ. 
confiscation  of— 


See  Confiscation 


11  C.  W.  N.  655 


—  succession  to — 
See     Hindu     Law — Alienation — Res- 
traint on  Alienation. 

I.  Ii.  B.  8  Calc.  199 
I  L.  B.  10  All.  272 
Ii.  B.  15 1.  A.  51 
See  Hindu  Law — 
Custom — 

Impartibility  ; 

See  Hindu  Law — Custom — Inheritance 

AND  Succession  .  3  B.  L.  B.  P.  C.  13 

12  Moo.  I.  A.  523 

9  B.  Ii.  B.  310  note 

6  W.  B.  P.  C.  1 :  2  Moo.  I.  A.  344 

2  W.  B.  232 

"W.  B.  F.  B.  97 

I.  Ii.  B.  1  Cale.  186 

Primogeniture  .  I.  L.  B.  29  Cale.  343 
Inheritaxc e — Impartible  Property. 


BAPE. 


See  Adultery    .  I.  L.  B.  29  Cale.  415 

See  Charge  to  Jury — Special  Cases — 

Rape    .         .     I.  L.  R.  25  Cale.  230 

See  Penal  Code,  ss.  375,  376.      . 
See  Sentence — General  Cases. 

6  W.  B.  Cr.  59 

See  Sentence — Transportation. 

1  B.  Ii.  B.  A,  Cr.  5 
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KAPE— conc7<f. 

1, Consent — Consent   through  fear 

of  injury.  Sexual  intercourse  by  a  man  with  a 
woman  without  her  free  consent — i.e.,  a  consent 
obtained  without  putting  her  in  fear  of  injury — 
amounts  to  rape  ;  and  the  Judge  should  leave  the 
question  to  the  jury,  and  not  direct  them  to  find 
that  the  woman's"  consent  after  a  considerable 
straggle  renders  the  charge  of  rape  nugatory. 
^FEBN  V.  Akbak  Kazee  .      1  W.  B.  Cr.  21 

-2.  Attempt  to  commit    rape— 

Indecent  assault — Penal  Code,  ss.  364,  375,  and 
511.  An  indecent  assault  upon  a  woman  does  not 
amount  to  an  attempt  to  commit  rape,  unless  the 
Court  is  satisfied  that  there  was  a  determination  in 
the  accused  to  gratify  his  passions  at  all  events, 
and  in  spite  of  all  resistance.  Beg.  v.  Lloyd,  7 
€.  d-  P.  31S,  followed.     Empkess  v.  Shaxkeb 

I.  Ii.  R.  5  Bom.  403 

HASH  AND  NEGLIGENT  ACT. 

See  Cttlpable  Homicide. 

See  Death  by  bash  ok  xegligent  act. 

L  L.  B.  36  Calc.  302 

See  Hurt — Gkievocs  Hubt. 

L  L.  K.  18  Calc.  49 

See  Penal  Code,  s.  304  A. 

I.  Ii  R.J31  All.  290 

Swinging  by  hooks  inserted  in 


'-the  fLeah— Penal  Code  {Act  XLV  of  1S60),  s.  336 
— Bash  and  negligent  act  likely  to  endanger  human 
life  or  personal  safety  of  others — License  to  conduct 
etcinging  on  a  Hindu  festive  occasion — Swinging 
hy  means  of  cloth  attached  to  the  swinging  apparatus. 
A  person,  having  a  license  to  conduct  the  swinging 
during  charak  pujah,  a  Hindu  festival,  does  not,  by 
allowing  persons  in  his  absence  to  swing  by  hooks 
inserted  in  the  flesh,  instead  of  by  being  attached 
to  the  pole  by  a  cloth,  render  himself  liable  for  an 
offence  under  s.  366,  Indian  Penal  Code,  unless  it 
is  shown  that  he  knew  of  it.  Gopi  Nath  Mahto 
V.  Massabam  Koomab  (1900)  .    5  C.  W.  N.  376 

BATE  ABLE  DISTBIBUTION. 

See     Ci\TL     Pbocedcee     Code,     1882, 
ss.   244,  295,  322. 

I.  L.  B.  36  Calc.  130 

Civil       Procedure 


{Ad  XIV  of  1882),  s.  295— Assets— First 
'ecree  against  three  jitdgment-debtors — Subsequent 
decret  again-^t  only  one  of  them.  S.  295  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  governs  where 
the  first  decree  is  against  three  judgment-debtors 
and  the  decree,  on  which  the  petitioner  relies,  is 
against  one  of  those  three.  XimbajL  v.  Vadia 
Venkati,  I.  L.  B.  16  Bom.  6S3,  not  followed. 
Chhotalaj.  v.  Xabibhai  (1905) 

I.  L.  B.  29  Bom.  528 

BATIPICATION. 

See      Abbitkatiox — Awards — Validity 

OF  AWABDS  AND   GROrXD   FOE  SETTING 

-;.♦        them  aside    .  I.  L.  E.  24  Calc  469 


BATIFICATION— con<<f. 

See  Company — Powebs,  Duties,  ant> 
Liabilities  of  Dibectobs. 

I.  L.  B.  3  Calc.  280 
I.  L.  B.  9  Calc.  14 

See  Estoppel — Estoppel  by  Deeds  and 

OTHEK   DOCCTIEN'TS. 

I.  L.  B.  10  Mad.  272 

See  GuABANTEE    .  I.  L.  B  5  Calc.  421 
L.  B.  6  L  A,  238 

See   GCABDIAX RATIFICATIOy. 

See  HrsDU  Law — Alienation — Aliena- 
tion BY  Fatheb  .         .   2  Bom.  301 

See  HiNDr  Law — Alienation — Aliena- 
tion BY  Widow — Alienation  fob 
Legal  Necessity  ob  w^TH  consent  o  ? 
Heibs  ob  Revebsioners. 

6  C.  W.  N.  905 

See  HiN-DU  Law — Widow. 

I.  L.  B.  30  All.  1 

See  Masteb  and  Servant. 

2  B.  L.  B  O.  C.  140 

See  Pbtscipal  and  Agent. 

1.  L.  B.  29  All.  730 


See    Principal 

TION. 

See     Specific 
Cases     . 


AND    Agent — Ratifica- 

Performance — Special 

L  L,  B.  17  Calc.  223 

L.  B.  16  I.  A.  221 


—  by  reversioner — 

See  Hrs-DU  Law       .     13  C.  W.  N.  201 

—  of  lease — 


See  Landlord  and  Tenant — Xatttre  of 
Tenancy       .     I.  L.  B.  27  Bom.  515 

—  of  transactions — 

See  Champerty  and  Maintenance. 

I.  L.  B.  35  Calc.  420 


1. 


Doctrine     of    ratification — 

Criminal  case.  The  doctrine  of  subsequent  ratifi- 
cation does  not  apply  in  a  criminal  case.  Reg.  v. 
Rama  bin  Gopal    -    .         .         .1  Bom.  107 


Delay 

Where 


in  repudiating    con 
party  to   a   contract 


tract — Consent. 

seeks  release  from  its  obligations,  on  the  ground 
that,  for  some  reason  or  another,  he  is  entitled  to 
repudiate  it,  he  must  assert  this  right  as  soon  after 
becoming  aware  of  it  as  he  reasonably  can.  Long 
inaction  unaccounted  for  must  be  held  in  equity  to 
be  a  ratification  of  the  contract.  Ishan  Chundeb 
MojooMDAB  V.  Sbeekant  Nath    .    9  W.  B.  110 


3. 


Delay  in  repudiating  act  of 


agent — Aaent  acting  contrary  to  authority  of  prin- 
cipal. Where  the  proprietors  of  an  estate,  on  be- 
ing informed  by  their  agent  of  a  proposition  to  ob- 
tain a  lease  of  the  property,  refused  their  consent, 
and  the  agent  notmthstanding  gave  the  applicant 
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KATIFICATION— cowcW. 

an  amuldustuck  to  enter  upon  the  property  as 
lessee,  and  gave  no  notice  at  the  time  to  the  pro- 
prietors, but  subsequently  informed  them  of  it : — 
Held,  that  the  proprietors  were  not  under  obligation 
to  take  early  steps  to  disavow  the  act  of  their 
agent,  and  their  not  doing  so  did  not  amount  to 
ratification  of  his  act.  Mxjhbool  Buksh  v. 
SUHEEDUN       .  .  .  .         14  W.  R.  378 

BEADINESS  AND  WILLIWGWESS. 

See  Contract — Conditions  Precedent. 
3  Mad.  125  ;  209 

/See  Contract — Contracts  for  Govern- 
ment Securities  or  Shares. 

I.  L.  R.  9  Calc.  791 

3  Bom.  O.  C.  79 

1  Ind.  Jur.  W.  S.  17 

2  Bom.  260  ;  267  ;  272 

2nd  Ed.  246 ;  253  ;  258 

See  Contract  Act,  s.  51. 

I.  li.  B.  4  Calc.  252 

BEADMISSION. 

See  Dismissal  for  Default. 

I.  L.  B.  34  Calc.  403 

BEASONABLE    AND    PROBABLE 

CAUSE. 

See  Arrest — Civil  Arrest. 

I.  L.  B,  4  Calc.  583 

See  Champerty     .  I.  L.  B.  2  Calc.  233 
13  B.  L.  B.  530 

See  Defamation. 

See  Malice  .         ,     2  N".  W.  353 

4  N.  W.  42 

See  Malicious  Prosecution. 
BEASOWABLE   CAUSE    FOR   SUSPEW- 

sioisr. 

See  Advocate. 
I.  L.  B.  29  All.  95  :  L.  E.  34  I.  A.  41 

BEASONABLE  DOUBT. 

See  Civil  Procedure  Code,  1882,  s.  617. 
I.  L.  B.  30  Bom.  226 

BECAPTUBE. 

See  Wild  Animals. 

I.  L.  B.  35  Calc.  413 

BECEIPT. 

See  Promissory  Notes — Assignment  of, 
and  Suits  on,  Promissory  Notes. 

17  W.  B.  201. 

See  Registration  Act,  1877,  s.  17,  cl. 
(c)  AND  CL.   (n). 

See  Stamp  Act,  1869,  Sch.  II,  cl.  7. 

L  L.  R.  4  Calc.  829 

See  Stamp  Act,  1869,  Sch.  II,  cl.  11. 
23W.R.  403 


RECEIPT— cowc^c?. 


See  Stamp  Act,  1879,  s.  61. 

I.  L.  R.  8  Mad.  II 

I.  L.  R.  11  Mad.  329' 

I.  L.  R.  23  Bom.  54 

I.  L.  B.  27  Calc.  324 

See  Stamp  Act,  1879,  Sch.  I,  Art.  52. 

I.  L.  B.  6  All.  253 

1.  L.  B.  11  Calc.  271 

I.  L.  R.  12  Bom.  103 

See  Stamp  Act,  1879,  Sch.  IT,  Art.  15. 

I.  L.  R.  10  Mad.  64 

See  Stamp  Act  (II  of  1899),  ss.  35  and 
42         .         .1.  L.  R.  24  All.  374 

See  Stamp  Act  (II  of  1899),  Sch.  I,  Art. 
53  (c)        .         .     I.  L.  R.  31  All.  36 

—  for  counsel's  fees — 

See  Stamp  Act,  Sch.  II,  Art.  15. 

.      I.  L.  R.  9  Mad.  I4a 
I.  L.  R.  16  All.  132 

—  for  money  deposited  with  banks. 

See  Contract — Conditions  Precedent. 
I.  L.  R.  14  Bom.  498 

—  for  rent — 

See  Bengal  Tenancy  Act,  s.  88. 

L  L.  R.  16  Calc.  1 55 
I.  L.  R.  25  Calc.  531 ;  533  note 

See  Evidence — Civil  Cases — Rent  Re- 
ceipts. 

given    by    secretary    of   club  to 


member  for  club  bill — 

Sze  Stamp  Act,  1879,  Sch.  II,  Art.  15. 
I.  L.  R.  10  Mad.  85 

of  rent    from    various    tenants. 


for  one  holding- 

See  Bengal  Tenancy  Act,  s.  88. 

6  C.  W.  N.  823 

refusal  to  give — 


See  Penal  Code,  s.  173. 

I.  L.  B.  3  Calc.  621 

5  :6om.  Cr.  34 

I.  L.  B.  5  Mad.  199  ;  200  note 

1.  L.  E.  20  Calc.  358 

See  Stamp  Act,  1879,  s.  64. 

I.  L.  E.  9  Bom.  27 

EECEIVER. 

See  Account  .     12  C.  W.  N.  1035 

See  Administration. 

I.  L.  R.  10  Calc.  713 
See  Appeal  .  I.  L.  R.  31  Calc.  498 
See  Appeal — Receivers. 

See  Appellate  Court — Objections 
taken  for  first  time  on  Appeal — ■ 
Special  Cases — Parties 

12  W  R.  117 
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See  Civil  Procedtjbe  Code,  1882,  ss.  351, 

355,  357,  503  ,  ,^«     -,  =  « 

I,  L.  R.  28  Mad.  152  ;  157 

See  Civil  Peoceduke  Code,  1882,  s.  503 

8  C.  W.  N.  605 

I.  L.  B.  35  Calc.  393 ;  568 

See  Civil  Procedttee   Code,    1882,   ss. 

503,  505,  588  .  I.  L.  R.  33  Bom.  104 

See    Costs— Special    Cases— Attorney 

ASD  Client      .  I.  L.  B.  21  Calc.  85 

See    Insolvency— Insolvent    Debtors 

TTNDEB  Civil  Procedure  Code. 

I.  L.  B.  7  Bom.  455 

I.  L.  B.  12  Bom.  272 

I  L.  B.  15  Calc.  762 

I.  L.  B.  14  All.  358 

5  C.  W.  N.  91 

Patent,    High    Courts, 
I.  L.  B.  24  Mad.  511 
See  Limitation  Act,  1877,  s.  19. 

10  C.  W.  N.  959 
See  Parties — Parties    to   .STirrs— Re- 
ceiver. 
See  P1.AINT — Amendment  op  Plaint. 

I,  L.  B.  30  Calc  699 

See    Practice — Civil    Cases — Applica- 
tion BY  Person  not  Party  to  Siht. 

I.  Ii.  B.  17  Calc.  285 

See    Practice — Civil    Cases — Sale    by 
Receivbr       .  I.  Ii.  B.  21  Calc.  479 

account  of— 

See  Civil  Peocedfre  Code,  1882,  s.  503 
(/)        .         .      I.  Ii.  B.  35  Calc.  568 

See  Receiver     .     I.  L.  B.  36  Calc.  52 
appHeation    to    restrain     from 


See    Letters 
1865,  CL.  15 


parting  with  fund- 
Sec    Practice — Civil    Cases — Stay    of 
Proceedings  .  I.  L.  E.  21  Calc.  561 

appointed    under    Land    Begis- 


tratlon  Act  (Ben.  Act  VII  of  1876)— 

See  Public  Servant. 

I.  L.  B.  29  Calc.  236 

appointment  of — 

See  Decree — Form  or  Decree — Main- 
tenance    .      I.  L.  B.  26  Calc.  441 

See  Parties — Parties  to  Suits — Execu- 
tors     .         .      I.  Ii.  B.  19  Bom.  83 

See  Sale  in  Execution  of  Decree — Dis- 
tribution of  Sale-Proceeds. 

L  L.  B.  26  Calc.  771 


of— 


attachment  of   money    in  hands 


See  Attachment — ^Mode  of  Attachment 

AND  IrEEGULAEITIES  IN  ATTACHMENT. 

I.  L.  B.  21  Calc.  85 
VOL.  IV, 


RECEIVEE— conW. 

.  liability  of,  to  account — 

See  Appeal  to  Privy  Council — Effect 

of  Peivy  Council  Deceee  oe  Oeder. 

1.  L.  B.  22  Calc.  1011 

Ii.  E.  22  I.  A.  203 

lien  of — 

See  Execution  op  Deceee — Oedees  and 
Deceees  of  Privy  Council. 

I.  Ii.  B.  22  Calc.  960 


order  on,  to  sell — 


See  Attachment — Subjects  of  Attach- 
ment— Property  and  Interest  in 
Property  of  Various  Kinds. 

I.  L.  E.  1  Calc.  403 


—  power  to  appoint — 

See  Hindu  Law — Widow — Interest  in 

Estate  of  Husband  by  iNHERrrANCE. 

I.  L.  E.  19  All.  235 

See    Small   Cause    Couet,    Mofussil — 

Jurisdiction — RscErv^ER. 

I.  Ii.  B.  2  Bom.  558 


—  sale  by — 

See  Sale  in   Execution  op  Decree — 
Mortgaged  Property. 

5  C.  "W.  W.  408 

—  withdrawal  of  money  by — 

See  Transfer  of  Property  Act  (IV  op 
1882),  ss.  83,  84. 

I.  Ii.  E.  36  Calc.  840 


1. 


.   Appointment — Civil  Procedure 

Code,  1S82,  s.  503 — Discretion.  The  appointment 
of  receiver  is  a  matter  resting  in  the  discretion  of 
the  Court.  The  powers  of  appointing  a  receiver 
conferred  by  s.  503  of  the  Code  of  Civil  Procedure 
must  be  exercised  with  a  sound  discretion,  upon  a 
view  of  the  whole  circumstances  of  the  case,  not 
merely  the  circumstances  which  might  make  the 
appointment  expedient  for  the  protection  of  the 
property,  but  all  the  circumstances  connected  \\ith 
the  right  which  is  asserted  and  has  to  be  established. 
The  Court  will  not  interfere  by  appointing  a 
receiver  where  a  right  is  asserted  to  property  in  the 
possession  of  a  defendant  claiming  to  hold  it  under 
a  legal  title,  unless  a  strong  case  is  made  out. 
Owen  V.  Roman,  4  H.  L.  C.  997, 1032,  and  Clayton 
V.  Attorney-General,  1  Cooper^s  Cases  97,  referred 

to.       SlDHESWARI    DaBI    V.    AbHOYESWARI   DaBI 

L  L.  E.  15  Calc.  818 


2. 


Temporary     in- 


junction— Civil  Procedure  Code,  1SS2,  ss.  492  and 
503.  The  distinction  between  a  case  in  which  a 
temporary  injunction  may  be  granted  and  a  case  in 
which  a  receiver  may  be  appointed  is  that,  while  in 
either  case  it  must  be  shown  that  the  property 
should  be  preserved  from  waste  or  alienation  in  the 
former  case  it  would  be  sufficient  if  it  be  shown 
that  the  plaintiff  in  the  suit  has  a  fair  question  to 
raise  as  to  the  existence  of  the  right  alleged  ;  while 
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in  the  latter  case  a  good  prima  facie  title  has  to  be 
made  out.  Sidheswari  Dabi  v.  AhJioyeswari  Ddbi, 
I.  L.  R.  15  Calc.  SIS,  approved.  An  order  of  the 
lower  Court  for  appointment  of  a  receiver  under 
s.  503  of  the  Civil  Procedure  Code,  Act  XIV  of 
1882,  was  set  aside,  and  an  order  for  a  temporary 
injunction  under  s.  492  of  the  Code  granted. 
Chandidat  Jha  v.  Padmanand  Singh 

I.  L.  B.  22  Calc.  459 

3.  Civil   Procedure 


Suit  for — Receiver  appointed  where  executor  is  in 
possession — Suit  against  executor  where  will  not 
proved — Will  of  Mahomedan  testutor.  The  rule  of 
the  Court  of  Chancery,  that  a  receiver  will  not  be 
appointed  against  an  executor  unless  gross  mis- 
conduct was  shown,  is  not  applicable  to  the  case  of 
an  executor  of  the  will  of  a  Mahomedan.  Hai'Iza- 
BAi  V.  Abdtjl  Karim      .     I.  Ij.  R.  19  Bom.  83 

Appointment   out 


of  jurisdiction  of  High  Court — Power  of  High  Court. 
Qucere  :  Whether  the  High  Court  at  Calcutta  can 
appoint  a  receiver  of  property  situate  at  Bombay. 
Ismail  Hadjee  Htjbeeb  v.  Mahomed  Hadjee 
JoosuB.  RoHiMA  Bye  v.  Mahomed  Hadjee 
JoosuB      .         .  13  B.  L,  B.  91 :  21  W.  B.  303 


6. 


—  Receiver   in  testa- 


mentary suit — High  Court,  Power  of^Succession 
Act  (Z  of  1S65),  s.  239.  _  The  High  Court  has  power 
to  appoint  a  receiver  in  a'testamentary  suit.  Yesh- 
WANT  Bhagwant  v.  Shakkar  Ramchaxdra 

I.  L.  B.  17  Bom.  388 


7. 


Pending  suit.     It 


is  not  a  matter  of  course,  but  when  the  circum- 
stances are  such  that  a  special  case  is  made  out,  the 
Court  will  appoint  a  receiver,  pending  litigation  to 
set  aside  probate.  Joykally  Dabee  v.  Shib  Nath 
Chatterjee  .         .         .      Bourke  Test.  5 

8. Power  of  Prin- 
cipal Sudder  Ameen.  Semble  :  A  Principal  Sudder 
Ameen  cannot,  like  the  Court  of  Chancery,  appoint 
a  receiver  in  a  case  where  the  defendant  has  kept 
the  plaintiff  for  a  considerable  time  out  of  assets  to 
which    ho  is  jointly  entitled  with  the  defendant. 

JOYNARAIN  GeEBEE  V.  SHIBPERSHAD  GeEREE 

6  W.  B.  Mis.  1 


9. 


Grounds   for   ap- 


Code  {1S82),  s.  503 — Waste  or  misappropriation  of 
property  as  a  ground  for  appointing  a  receiver.  The 
fact  that  the  acts  complained  of  amount  to  mis- 
appropriation rather  than  waste  makes  no  differ- 
ence for  the  purposes  of  s.  503  of  the  Code  of  Civil 
Procedure.     Hanumayya  v.  Venkatastibbayya 

I.  L.  B.  18  Mad.  23 

A  dministration, 


pointment — Civil  Procedure  Code,  1S82,  s.  503- 
Waste  by  Hindu^.widow.  The  powers  conferred  by 
s.  503  of  the  Civil  Procedure  Code  are  not  to  be 
exercised  as  a  matter  of  course,  and  it  is  not  a 
reason  for  allowing  an  application  for  the  appoint- 
ment of  a  receiver  that  it  can  do  no  harm  to  appoint 
one.  The  discretion  given  by  that  section  is  one 
that  should  be  used  with  the  greatest  care  and 
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caution.  Because  a  plaintiff  in  his  plaint  makes 
violent  and  wholesale  charges  of  waste  and  malver- 
sation against  a  defendant  in  possession  of  pro- 
perty as  executor  under  a  will  or  as  the  tenant  for 
life,  and  upon  this  basis  applies  for  a  receiver  to  bo 
appointed,  it  is  not  a  necessary  consequence  that 
such  appointment  should  be  made.  Held,  in  this 
case  where  the  sons  of  a  Hindu  widow  in  posses- 
sion of  her  husband's  estate  under  a  will  sued 
their  mother,  as  reversioners  under  the  will,  for 
possession  of  the  estate,  on  the  ground  of  mis- 
management and  waste,  and  on  the  same  grounds 
applied  for  the  appointment  of  a  receiver  under 
s.  503  of  the  Civil  Procedure  Code,  that  a  receiver 
had  been  appointed  on  insufficient  grounds.  Pro- 
sonomoyee  Debi  v.  Beni  Madhab  Rai 

I.  L.  B.  5  All.  558 


10. 


Power   of    Subor- 


dinate Judge — Civil  Procedure  Code,  1S77,  ss.  503, 
505.  A  Subordinate  Judge,  if  he  has  good  grounds, 
may  decline  to  appoint  a  receiver  even  after  he  has 
received  the  necessary  authority  from  the  District 
Judge  under  s.  505  to  do  so.  Gossain  Dulmir 
PuRi  V.  Tekait  Hetnarain         6  C.  L.  B.  467 


11. 


Receiver   in    suit 


for  arrears  of  rent  and  ejectment — Beng.  Act  VIII 
of  1S69,  ss.  23,  52— Civil  Procedure  Code  {Act  XIV 
of  1882),  ss.  ,503,  505.  Although,  having  regard  to 
the  provisions  of  ss.  23  and  52  of  Bengal  Act  VIII 
of  1869,  s.  503  of  the  Civil  Procedure  Code  would 
not  apply  to  a  suit  brought  under  Bengal  Act  VIII 
of  1869  merely  for  arrears  of  rent,  there  is  no  pro- 
vision in  that  Act  which  excludes  the  operation  of 
s.  503  when  suit  is  brought  for  recovery  of  the 
tenure  itself.  When  therefore  a  suit  was  brought 
under  Bengal  Act  VIII  of  1869  for  arrears  of  rent 
and  for  ejectment  of  the  defendant : — Held,  that  a 
receiver  of  the  rents  and  profits  of  the  tenure  might 
properly  be  appointed  under  the  provisions  of 
s.  503  of  the  Civil  Procedure  Code.  Kartic  Nath 
Pandy  v.  Padmanund  Singh 

I.  L.  B.  11  Calc.  496 


12. 


Ground  for 


appointment  of  receiver — Civil  Procedure  Code  {Act 
,XIV  of  1882),  s.  503.— Discretion  of  Courtr— 
Waste.  The  removal  of  a  large  amount  of  property 
by  the  defendant,  and  under  circumstances  which 
might  fairly  give  rise  to  suspicion  during  the  pen- 
dency of  the  suit  in  which  the  question  of  title  to 
that  property  would  be  determined,  is  a  sufficiently 
strong  ground  for  the  appointment  of  a  receiver. 
Sidheswari  Dabi  v.  Abhoyeswari  Dabi,  I.  L.  R.  15 
Calc.  818  ;  Chandidat  Jha  v.  Padmanand  Singh, 
I.  L.  R.  22  Calc.  459  ;  and  Sham  Chand  Giri  v. 
Bhairam  Pundey,  Suit  No.  179  of  1893,  referred  to, 
Sia  Ram  Das  v.  Mahabir  Das 

I.  li.  B.  27  Calc.  279 


13. 


Joint  estate — 


Mortgage — Jurisdiction — Civil  Procedure  Code  {Act 
XI V  of  1882),  s.  503.  In  a  suit  for  partition  of  a 
joint  estate  the  words  "  property  the  subject  of  a 
suit  "  in  s.  503  of  the  Civil  Procedure  Code  mean 
the  whole  joint  estate.     In  such  a  case  "  the  owner  " 
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in  s.  503  (d)  means  the  whole  body  of  owners  to 
whom  the  joint  estate  belongs.  The  Court  has 
jurisdiction  to  place  the  whole  of  a  joint  estate  out 
of  which  a  plaintiff  seeks  to  have  his  share  parti- 
tioned in  the  hands  of  a  receiver,  and  to  order  that 
a  receiver  so  appointed  shall  be  at  liberty  to  raise 
money  on  the  security  of  the  whole  of  such  joint 
■estate.  Pokesh  Nath  Mookebjee  v.  Omerto 
ISavth.  Mitteb        .         .    I.  L.  B.  17  Cale.  614 


14. 


Recevier  of  mort- 


gaged property  appointed  at  instance  of  mortgagee 
— Receiver  appointed  by  Appeal  Court — Practice. 
In  a  suit  by  a  mortgagee  for  foreclosure  or  sale  in 
default  of  payment  of  his  mortgage-debt  the  Court 
of  first  instance,  when  passing  a  decree  for  the 
plaintiff,  refused,  on  the  plaintiff's  application,  to 
appoint  a  receiver  of  the  rents  and  profits  of 
the  mortgaged  property.  The  plaintiff  appealed 
against  the  latter  part  of  the  decree,  and  after  filing 
a  memorandum  of  appeal  obtained  a  rule  for  the 
appointment  of  a  receiver  until  the  hearing  of  the 
appeal.  The  Court  of  appeal,  after  argument, 
made  the  rule  absolute,  and  appointed  a  receiver 
until  the  heaiing  of  the  appeal,  and  subsequently, 
when  the  appeal  came  on  for  hearing,  varied  the 
decree  of  the  Court  below  by  appointing  a  receiver 
of  the  mortgaged  property.  The  High  Court 
possesses  the  same  powers  with  regard  to  the  ap- 
pointment of  a  receiver  as  are  possessed  and  exer- 
cised by  the  Courts  in  England  under  the  Judica- 
ture Act.  jATKissoirDAS  Gaxgadas  v.  Zenabai 
I.  li.  E.  14  Bom.  431 


15. 


Receiver  in  insol- 


16. 


District  Judge  to  appoint  receiver — Civil  Procedure 
Code,  1S82,  ss.  503  and  505.  A  District  Judge 
has  no  jurisdiction  to  appioint  a  receiver  of  pro- 
perties which  are  the  subject  of  a  suit  or  attach- 
ment in  other  Courts,  even  though  such  Courts 
may  have  been  subordinate  to  his  Court.  (Ss.  503 
and  505  of  the  Civil  Procedure  Code  reviewed). 
In  a  suit  upon  a  mortgage,  the  mortgaged  property 
was  directed  to  be  sold,  and  the  time  of  grace  had 
expired.  An  application  was  then  made  by  the 
Judgment-debtor  to  the  Court  of  execution  for  the 
appointment  of  a  receiver  under  s.  503,  both  as 
regards  the  mortgaged  property  as  well  as  other 
properties  belonging  to  the  judgment -debtor. 
Hdd,  that  the  Court  had  no  power  to  appoint  a 
receiver  of  projjorties  other  than  the  subject-matter 
of  the  suit,  and  as  regards  the  mortgaiged  property 
a  receiver  could  be  appointed  on  the  mere  ground 
that  the  property  would  not  fetch  so    much  by 
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forced  sale  as  it  would  by  sale  under  a  private  con- 
tract.    Latafttt  Hossein  v.  AxtrsT  Chowdhby 
I.  L,  E.  23  Cale.  517 


nncy  proceedings  under  Civil  Procedure  Code — 
Civil  Procedure  Code,  1SS2,  s.  356 — Commission  of 
receiver  how  computed.  A  receiver  appointed  in  in- 
solvency proceedings  under  the  Civil  Procedure 
Code  is  entitled  to  a  lien  for  the  amount  of  his  com- 
mission on  the  net  assets  remaining  after  payment 
of  the  charges  specified  in  Civil  Procedure  Code, 
s.  356  (&),  (c),  and  (d).  ^Lvhadeva  v.  KrpPUSAMi 
I.  L.  B.  15  Mad.  233 


Jurisdiction    of 


17. 


Civil  Procedure 


Code,  1SS2,  s.  505 — Power  of  District  Court  under 
s.  505  as  to  appointment  of  receiver.  The  conclud- 
ing words  of  s.  505  of  the  Code  of  Civil  ProcedxirQ — 
"  or  pass  such  order  as  it  thinks  fit  " — must  be  read 
as  controlled  by  the  words  preceding  them,  and 
do  not  confer  upon  the  District  Court  the  power 
itself  to  appoint  a  receiver  not  nominated  by  the 
Subordinate  Court.     Amtb  Nath  v.  Raj  Nath 

L  L.  E.  18  AIL  453 


18. 


Nomination  by — 


Subordinate  Courts  with  grounds  of  iwmination — 
Sanction  of  the  District  Judge — Order  passed  by  the 
District  Judge — Power  to  review — Civil  Procedure 
Code,  1SS2,  s.  505.  The  District  Judge  made  an 
ex  parte  order  for  the  appointment  of  a  receiver 
under  s.  505  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  Subsequently,  it  having  been  shown  to 
the  Judge  that  the  nomination  made  by  the  Sub- 
ordinate Judge  on  which  the  order  was  passed 
was  incorrect,  the  District  Judge  made  an  order 
admitting  a  review.  The  plaintiff  appealed  to  the 
High  Court.  Without  deciding  whether  an  appeal 
would  lie  against  the  order  of  the  District  Judge, 
the  High  Court  dismissed  the  appeal,  holding  that 
the  order  of  the  District  Judge  having  in  the  first  in- 
stance been  ex  parte,  he  had  clearly  the  power  to 
review  it.  The  words  of  s.  505  give  the  District 
Judge  full  discretion  to  pass  such  order  as  the  cir- 
cumstances of  the  case  in  all  their  bearing  require  : 
the  "  nomination  "  in  that  section  is  equivalent  to 
the  conditional  apxwintment  of  a  receiver  which 
the  District  Judge  can  accept  or  reject,  or  modify. 
CnrNiLAL  Hajardial  v.  Sokibai 

I.  Ij.  E.  21  Bom.  328 


19. 


Subordinate 


Judge,  power  of,  to  appoint — Civil  Procedure  Code 
(Ad  XIV  of  1S82),  ss.  503  and  505.  A  Subordi- 
nate Judge,  when  considering  the  expediency  of 
the  appointment  of  a  receiver,  is  acting  \inder  s.  503 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882)  as 
explained  by  s.  505.  When  he  does  appoint,  his 
order  is  passed  under  s.  503,  and  when  he  refuses 
to  take  the  necessary  step  preliminary  to  appoint- 
ment, his  order  is  also  made  under  that  section. 
An  appeal  lies  from  such  an  order  made  by  a  Sub- 
ordinate Judge.  Circumstances  under  which  a 
receiver  is  appointed  considered.  John  v.  John, 
[1898]  2  Ch.  573,  referred  to.  Saxgappa  v.  Shiv- 
basawa       .         .         .        I.  L.  E.  24  Bom.  38 


20. 


Civil  Procedure 


Code,  1SS2,  s.  .505— Criminal  Procedure  Code,  1882, 
8.  145 — Order  of  Magistrate  for  maintenance  of  pos- 
session.— Effect  of  or  power  of  appointment  of  a 
receiver  by  a  Civil  Court.  The  fact  that  there 
exists  in  respect  of  any  immoveable  property  an 
order  of  a  Magistrate  passed  under  s.  145  of  the 
Code  of  Criminal  Procedure  is  no  bar  to  the  exercise 
by  a  Civil  Court  of  the  power  conferred  on  it  by 
s.  505  of  the  Code  of  Civil  Procedure  of  appointing 
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a  receiver  in  respect  of  the  same  property.  Bakkat- 
t->--NissA  V.  Abdulla  Aziz.  I.  L.  R.  22  All.  214 


21. 


Duration    of  re- 


ceivership— Discretion  of  Court — Practice — Vari- 
ance between  judgment  and  decree — Civil  Procedure 
Code,  s.  206.  It  is  within  the  discretion  of  a  Court 
appointing  a  receiver  in  a  suit  to  order  that  the 
office  should  continue  permanently  after  the  decree 
when  such  continuance  is  necessary,  or  for  so  long 
as  it  may  be  so.  A  decree  of  the  High  Court 
declared  it  to  be  necessary  that  a  permanent 
appointment  should  be  made  of  a  receiver  and 
manager  of  the  estate  allotted  by  the  Govermnent 
to  the  family  of  the  deceased,^Maha rajah  of  Tanjore, 
and  directed  that  fresh  appointments  to  the 
receivership  should  be  made  from  time  to  time  as 
occasion  might  require  during  the  life  of  the  senior 
widow,  iinder  whose  management  the  estate  had 
been  originally  placed,  and  the  lives  of  the  co- 
widows  surviving  her,  or  for  so  long  as  the  Court 
might  consider  necessary.  Held,  that  the  decree 
directing  the  permanent  receivership  was  not  in 
vaiiation  of  the  judgment  which  it  purported  to 
follow  ;  that  the  Court  had  a  discretion  to  make 
such  an  order  when  necessary  for  the  preservation 
of  the  estate  ;  and  that  so  doing  was  in  accordance 
with  the  practice,  there  being  nothing  to  prevent 
the  Court  from  giving  the  management  to  the 
senior  widow  living  at  the  time,  if  she  should  be 
fit  to  manage  the  estate  on  behalf  of  all  interested 
in  it.  Mathtjsri  Umamba  Boyi  Saiba  v.Mathu- 
SKi  DiPAMBA  BoYi  Saiba    I.  Ii.  R.  19  Mad.  120 

L.  K.  23  I.  A.  28 


22. 


Civil   Procedure 


Code,  lSf^2,  s.  •':03—Appoi7itment  of  receiver  after 
decree.  In  a  suit  brought  in  1880  by  the  widow  of 
a  deceased  partner  to  wind  up  a  partnership,  the 
surviving  partner  was  prohibited  by  the  Court,  at 
the  instance  of  the  plaintiff,  from  collecting  debts 
due  to  the  firm  ;  but  leave  was  given  to  apply  for 
the  recovery  of  debts  which  might  become  barred 
by  limitation.  After  decree,  on  the  application  of 
the  plaintiff,  a  receiver  was  appointed  under  s.  503 
of  the  Code  of  Civil  Procedure  to  collect  outstand- 
ing debts  for  the  purpose  of  executing  the  decree. 
The  receiver  having  sued  in  1883  to  recover  a  debt 
which  was  due  to  the  firm  in  1879,  the  suit  was 
dismissed,  on  the  ground,  among  others,  that  the 
appointment  of  a  receiver  after  decree  was  ultra 
vires.  Held,  that  the  appointment  of  the  receiver 
was  valid.     Shtjnmugam  v.  Moidin 

I.  L.  R.  8  Mad.  229 


23. 


RE  CEIVER— coMirf. 

payment  of  such  debt  to  the  judgment-creditor  in 
case  the  former  admits  it  to  be  due  to  the  judgment- 
debtor.  Wliere,  however,  the  garnishee  denies  the 
debt,  there  is  no  other  course  open  to  the  judg- 
ment-creditor than  to  have  it  sold,  or  to  have  a 
receiver  appointed  under  s.  503  of  the  Civil  Pro- 
cedure Code.     TooLSA  Goolal  v.  Antone 

I.  L.  R.  11  Bom.  448 

24,  Receiver  of  High  Court— 

Position  of— Bight  to  sue  and  defend  suits.  The- 
Receiver  of  the  High  Court  does  not  represent  the 
estate  for  which  he  is  receiver,  but  is  merely  an 
officer  of  the  Coiirt,  and  as  such  cannot  sue  and  be 
sued,  except  Avith  the  permission  of  the  Court. 
Miller  v.  Ram  Ranjan  Chakravarti 

I.  L.  R.  10  Calc.  1014 


Civil   Procedure 


Code,  1882,  ss.  267,  268,  and  503— Execution^ 
Practice — Garnishee — Attachment  by  a  judgment- 
creditor  of  a  debt  due  to  judgment-debtor  by  a  third 
party — Order  upon  third  party  to  pay,  where  debt 
admiHed — Procedure  teller e  existence  of  debt  7iot 
admitted.  Wlien  a  debt  alleged  to  be  duo  by  a 
third  party  to  a  judgment-debtor  has  been  attached 
by  the  judgment-creditor,  the  Court  may,  under 
s.  268  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  make  an  order  upon  the  garnishee  for  the 


25. 


Position  and 


functions  of — Parties — Suit  for  specific  performance. 
The  receiver  in  a  suit  is  nothing  more  than  the  hand 
of  the  Court  for  the  purpose  of  holding  the  property 
of  the  litigants  whenever  it  is  necessary  that  it 
should  be  kept  in  the  grasp  of  the  Court  in  order  to 
preserve  the  subject-matter  of  the  suit  pendente 
lite  ;  and  the  possession  of  the  receiver  is  simply 
the  possession  of  the  Court.  He  has  no  personal 
rights  in  the  property,  nor  can  he  take  any  steps 
with  regard  to  it  without  the  sanction  of  the  Court. 
If  it  is  necessary  for  him  to  take  action  of  any  sort, 
he  should  be  put  in  motion  by  the  Court  on  the 
applica.tion  of  the  parties  to  the  suit ;  and  what- 
ever he  rightly  does  with  regard  to  the  property,  he 
does  simply  as  the  agent  of  the  owners  of  the  pro- 
perty. AVhere  the  receiver  in  a  suit  had,  by  order 
of  Court,  sold  certain  property  in  the  suit,  and  had 
executed  the  contract  of  sale  in  his  own  name,  a 
plaint  praying  for  specific  performance  against  the 
purchaser  for  refusing  to  complete  the  contract 
was  admitted  with  the  receiver  as  co-plaintiff,  he 
having  obtained  leave  to  sue.  Wn.KiNSOK  v. 
Gangadhar  Sirkar      .         .         6  B.  L,  R.  486 

26.  Right  of  suit  as 

receiver  and  right  to  possession  of  property — Bide  of 
Supreme  Court.  In  a  suit  by  K  against  B  and 
others,  the  Supreme  Court  ordered  that  the  estate 
of  B  (deceased)  should  be  applied  to  the  payment 
of  his  debts,  legacies,  etc.,  and  appointed  a  receiver 
of  the  rents  and  profits  of  his  real  property.  It 
also  ordered  the  defendants  and  persons  claiming 
throucfh  them  to  give  up  to  the  receiver  such  of  the 
real  property  as  might  be  in  their  possession. 
Subsequently,  in  the  same  suit,  the  High  Court 
declared  that  K  was  entitled  to  a  moiety  of  the 
estate  of  B  after  payment  of  costs  and  legacies,  and 
directed  the  estate  to  be  sold  and  the  proceeds 
brought  into  Court.  Afterwards  the  receiver 
brought  a  suit  in  his  own  name  against  B  and  one 
S,  aflesing  that,  though  the  property  had  been 
decreed  to  K  and  himself  jointly,  yet  K  had,  by 
collusion,  obtained  sole  possession  of  it,  and  that, 
in  execution  of  a  money-decree  against  her,  it  had 
;  been  sold  to  S.  Held,  that,  as  Receiver  of  the  High 
i  Court,  plaintiif  had  no  title  as  of  right  against  S  to 
i  the  immediate  possession  of  the  property,  and  no 
ri^ht  to  sue  in  another  Court  in  his  own  person   to 
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receive  possession  thereof.  The  rule  on  the 
Original  Side  of  the  Court,  taken  from  the  practice 
of  the  English  Court  of  Chancery,  is  not  to  compel 
a  party  to  a  suit  to  give  up  to  the  receiver  posses- 
sion of  property  unless  an  order  of  Court  to  that 
•effect  has  previously  been  made  upon  him ;  the 
proper  course  being  by  proceedings  in  Court  to  fix 
an  occupation  rent,  and  to  order  the  party  in  pos- 
session to  my  the  same.  R.vm  LocHxr>'  Sircar  v. 
Hogg  10  W.  R.  430 


27. 


Power  of  receiver— Power  to 


■q^'estion  Mle  of  third  party.  A  receiver  appointed 
by  order  of  the  Supreme  Court  can  only  sue  for 
possession,  and  has  no  right  to  question  the  title 
of  a  third  party  in  a  suit  with  respect  to  the  pro- 
perty put  under  his  management.  Dixosath 
Sreemosee  17.  Hogg     .         .         .2  Hay  395 

28. Civil  Procedure 

Code,  1S82,  s.  503 — Kight  to  sue.  A  zamindari  was 
attached  in  execution  of  certain  decrees  against  the 
zamindar,  and  the  plaintiff  was  appointed  receiver 
with  full  powers,  under  s.  503  of  the  Code  of  Civil 
Procedure,  to  manage  the  zamindari  Before  the 
appointment  of  the  receiver,  the  zamindar  had  ex- 
pended certain  sums  at  the  defendant's  request  to 
repair  a  tank  for  the  irrigation  of  lands  held  by 
them  in  common  with  him.  This  suit  was  brought 
to  recover  the  sum  so  expended.  It  was  objected 
that  the  receiver  could  not  maintain  the  suit  on 
the  ground  that  the  sum  sued  for  was  neither  the 
subject  of  a  suit  against  the  zamindar  nor  property 
attached  in  execution  of  a  decree  against  him. 
Held,  that  the  receiver  could  maintain  the  suit. 
SrxDAKAM  V.  Saxkara  .     I.  Ii.  R.  9  Mad.  334 


29. 


Power  of  Court 


to  allow  receiver  to  sue  in  his  own  name — -Code  of 
Civil  Procedure  (Act  XI V  of  1SS2),  s.  603.  The 
Court  has  authority,  under  s.  503  of  the  Civil  Pro- 
cedure Code,  to  confer  on  a  receiver  the  power  to 
sue  in  his  own  name  ;  and  if  the  order  apjjointing 
the  receiver  gives  him  liberty,  he  may  do  so.  Fink 
V.  MoHARAJ  Bahadur  Sin'gh 

I.  Ii.  E.  25  Calc.  642 
2  C.  W.  N.  469 


30. 


Suit     to     eject 


tenant  claiming  permanent  tenure  withcnit  leave  of 
I    Court — Civil    Procedure    Code,    18S2,    s.    -503.     D 
I    was  appointed  receiver  in  a  partition -suit  pending 
in  the  High  Court  by  an  order  which,  amont^st 
other  things,  gave  him  power  to  let  and  set  the  im- 
moveable   property,     or    any  part  thereof  as  he 
should  think  fit,   and  to  take  and  use  all    such 
I    lawful  and  equitable  means  and  remedies  for  re- 
I    -covering,  realizing  and  obtaining  payment  of    the 
i    rents,  issues,  and  profits  of  the  said  immoveable 
j    property,  and  of  the  outstanding  debts  and  claims 
by  action,  suit,  or  otherwise  as  should  be  expe- 
!    dient.     D,    without   special    leave    of   the    Court, 
I    served  a  notice  to  quit  on  certain  tenants  of   the 
•estate  who  claimed  to  hold  a  permanent  lease,  and 
afterwards  instituted  a  suit  to   eject  them,   also 
without  special  leave  of  the  Court.     Hdd,  that  the 
order  appointing  him  did  not  give  him  power  to 
«erve  such  notice  or  to  institute  such  suit  without 
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the  special  leave  of  the  Court,  and  that,  as  he  was 
appointed  under  the  provisions  of  s.  503  of  the 
Code  of  Civil  Procedture  and  not  vested  with  the 
general  powers  referred  to  in  that  section,  but  only 
with  the  power  referred  to  in  the  order  appointing 
him,  and  as  a  receiver  is  not  otherwise  authorized 
to  institute  such  suits  without  special  leave  of  the 
Court,  the  suit  must  be  dismissed.  Drobomoyi 
GuPiA  V.  Davis     .         .     I.  L,  E.  14  Ca]»3.  323 

3L ^ Right  to  sue  with- 
out permission  of  Court — Suit  for  ejedment — 
Monthly  tenant  hdding  over  after  expiry  of  notice  to 
quit.  The  order  appointing  a  receiver  gave  him 
power  "  to  let  and  set  the  immoveable  property  or 
any  part  thereof  as  he  shall  think  fit,  and  to  take 
and  use  all  such  lawftil  and  equitable  means  and 
remedies  for  recovering,  realizing,  and  obtaining 
payment  of  the  rents,  issues,  and  profits  of  the  said 
immoveable  property,  and  of  the  outstandings, 
debts,  and  claims,  by  action,  suit  or  otherwise,  as 
shall  be  expedient."  Held,  under  the  terms  of 
such  order,  the  receiver  had  power  to  sue  to  eject 
without  obtaining  permission  of  the  Court,  a 
monthly  tenant  whose  tenancy  was  determinable 
by  a  notice  to  qtut  which  had  been  dulv  served. 
Drobomayi  Gupta  v.  Davis,  I.  L.  R.  14  Calc.  323, 
distinguished.  HuRi  Dass  Ktrvror  v.  ^Iacgregor 
I.  Ii.  E.  18  Calc.  477 

32. . Appearance    of 

receiver  in  applications  for  payment  of  money  by 
him.  In  all  applications  for  payment  of  money 
by  a  receiver,  the  receiver  ought  to  appear  and  give 
information  to  the  Court,  if  required,  about  funds 
in  his  hands  and  whether  there  are  any  attachments 
or  claims  on  them.  Chattas  Chaeax  Muixick  v. 
GocooL  Cha>-dra  MnucK     .     1  C.  "W.  N".  303 


33. 


Position  and 


power  of  receiver — Agreements  entered  into  with  one 
party  to  a  suit — Contempt  of  Court — Attorney,  im- 
proper conduct  of.  A  receiver  appointed  by  the 
Court  entered  into  two  private  agreements,  one 
prior  to,  the  other  subsequent  to,  the  date  of  his 
appointment,  with  one  of  the  defendants  in  the 
suit,  restricting  and  controlling  his  powers.  Neither 
agreement  was  at  any  time  brought  to  the  notice 
of  the  Court.  Held,  that  this  was  a  gross  contempt  of 
Court  for  which  the  parties  were  liable  to  committal. 
A  receiver  is  a  servant  of  the  Court,  and  has  only 
such  power  and  authority  as  the  Court  may  choose 
to  give  him.  Ma>-ick  Laix  Seal  v.  Surrft 
Cooiaree  Dassee      .        I.  L.  R.  22  Calc.  648 

34.  Powers  of  re- 
ceiver pending  final  decree.  A  receiver  appointed 
by  the  Court  in  a  civil  suit  with  the  object  of  pre- 
serving property  and  keeping  it  within  the  reach  of 
the  Court  until  a  final  decree  can  be  made  can  but 
exercise  at  the  utmost  such  powers  and  rights  over 
the  property  as  the  parties  to  the  suit  turn  out  to  be 
possessed  of  when  their  rights  are  finaUy  deter- 
mined. In  the  matter  of  the  petition  of  Teil  &  Co. 
Teil  &  Co.  V.  Abdtil  Hye         .        19  W.  E.  37 

35. CwU  Procedure 

Code,  18S2,  s.  503.     In  1879  a  zamindar  granted  a 
lease  of  part  of  the  zamindari  for  twenty  years. 
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reserving  a  rent  of  R18,000  per  annum.  In  1881 
the  zamindari  having  been  attached  by  a  creditor, 
the  zamindar  granted  a  new  lease  in  perpetuity  in 
lieu  of  the  former  lease,  reserving  a  rent  of  R  12,000 
a  year.  A  receiver  of  the  zamindari,  having  sub- 
sequently been  appointed  with  full  powers  under 
the  provisions'of  s.  503  of  the  Code  of  Civil  Pro- 
cedure, sued  the  lessee  to  recover  rent  at  the  rate 
reserved  in  the  first  lease  from  1881.  Held,  that 
the  receiver  was  entitled  to  recover  the  rent 
claimed.  The  provisions  of  s.  503  of  the  Code  of 
Civil  Procedure  were  intended  to  declare  that  the 
receiver,  in  respect  of  all  property  which  was  or 
could  be  attached,  had  the  powers  of  the  owTier  as 
they  existed  at  the  time  the  property  was  brought 
under  the  orders  of  the  Court  by  attachment,  pro- 
vided that  they  have  not  ceased  by  operation  of 
law.     Gopalasami  v.  Sankaea 

I.  L.  R.  8  Mad.  418 


36. 


Parties  to  conveyance— S'a^e 


by  receiver  under  order  of  Court.  Where  certain 
property,  the  subject-matter  of  a  suit,  in  which  the 
Court  receiver  had  been  appointed  receiver,  was 
sold  in  pursuance  of  an  order  of  Court  made  by 
consent  of  parties.  Held,  that  an  application  by 
the  Court  receiver  for  an  order  that  the  purchaser 
do  complete  the  purchase  according  to  the  condi- 
tions of  sale  must  be  refused  as  not  being  made  in 
proper  form.  A  sale  of  property  under  an  order 
of  Court  by  a  person  appointed  receiver  in  a  suit 
is  not  a  sale  by  the  Court.  The  fact  that  such 
person  is  the  Court  receiver  does  not  place  him  in 
a  different  position.  When  the  receiver  sells  under 
such  an  order,  it  is  necessary  that  he,  being  in 
possession  of  the  property,  should  be  a  party  to  the 
conveyance.  Chandea  Nath  Biswas  v.  Biswa- 
NATH  Biswas        .         .         6  B.  L.  E.  492  note 


37. 


Mode  of  questioning  acts 


of  receiver — Seizure  of  property  by  Collector  as 
receiver.  Where  property  is  seized  and  retained 
by  a  Collector  in  his  capacity  of  receiver,  his  acts 
cannot  be  disputed  by  way  of  motion  to  discha  rge 
or  get  rid  of  the  attachment.  Bissessueee  De  bia 
V.  SooKEAiNi  Doss     .         .         .      15  W.  R.  347 

38.  rirm  in  hands  of  receiver, 

claims  on — Civil  Procedure  Code,  1877,  s.  50-3 — 
Management  of  burliness  by  receiver — Claim  by 
servant  for  prior  arrears  of  ivages  on  assets  of  firm. 
A  servant  of  a  firm,  the  business  of  which  is  being 
managed  bj'  a  receiver  appointed  under  s.  503  of 
the  Code  of  Civil  Procedure,  1877,  has  no  preferen- 
tial claim  over  the  attaching  creditor  on  the  assets 
of  the  firm  for  wages  due  before  the  appointment 
of  the  receiver.     Shoet  v.  Pickeeixg 

I.  L.  R.  6  Mad.  138 


39. 


Refusal    to    remove  a    re- 


ceiver and  manager  of  the  estate  of  Hindu 
wido'ws — Discretion  of  Court.  Case  in  which 
rights  and  proceedings  rendering  a  Court's  order 
refusing  to  remove  an  appointed  receiver  and 
manager  of  the  estate,  of  -which  the  widowed  ranis 
of  the  late  Maharaja  of  Tanjore  had  become  pos- 
sessed by  grant  from  the  Government    were  con- 


RECE I VER— con  td. 

sidered,  and  such  order  held  to  be  entirely  a  matter 
for  the  discretion  of  the  Court  which  had  exercised 
its  discretion  soundly.     E.v  j;arte  Jijai  Amba 

I.  L.  R.  13  Mad.  390 

40 ^ Partnership  funds  in  hands 

of  receiver — Attachment  by  some  of  many  credi- 
tors— Leave  of  Court  for  attachment  necessary — 
Terms  on  which  leave  is  granted.  Where  a  fund, 
such  as  the  assets  of  a  partnership,  is  in  the  hands 
of  the  Court  through  its  officer,  the  receiver,  one 
out  of  the  whole  body  of  creditors  against  the  fund 
will  not  be  allowed  to  gain  priority  over  the  re- 
mainder by  the  expedient  of  attaching  the  moneys 
in  the  hands  of  the  receiver.  Such  an  attachment 
is  an  interference  with  the  Court's  possession 
through  its  officer,  the  receiver,  and  may  not  there- 
fore be  made  without  the  Court's  leave  first  obtain- 
ed, which  leave  will  not  be  granted  except  on  such 
terms  as  will  ensure  equality  between  the  creditors. 
Kahn  v.  Ali  Mahomed  Haji  Umer 

I.  L.  R.  16  Bom.  577 

See  Mahommed   Zohtjeuddeek  v.   Mahommed 
Nooeooddeex         .         .       I.  L.  R.  21  Calc.  85 


41. 


Money    in    hands    of    Re- 


ceiver— Estate  administered  by  Court — Pressing 
claims  against  estate,  or  part  owners  thereof — Power 
to  order  Receiver  to  pay — High  Court,  power  of. 
Plaintiff  was  admittedly  entitled  to  a  half  share  of 
an  estate,  which  this  suit  was  brought  to  divide. 
A  decree  had  been  made  referring  it  to  the  Com- 
missioner to  ascertain  and  divide  the  said  estate 
and  a  Receiver  had  been  appointed.  No  power 
had  been  especially  reserved  by  the  decree  to  the 
Receiver  to  pay  pressing  or  other  debts  due  by  the 
estate,  or  the  part  owners  thereof.  Some  time 
would  elapse  before  the  accounts  could  be  taken  in 
the  Commissioner's  office,  and  meanwhile  two 
creditors  were  threatening  attachment  of  the  pro- 
perty of  the  estate,  and  their  debts  were  running 
at  considerable  interest.  The  estate  was  not  other- 
wise indebted.  There  was  money  in  the  Receiver's 
hands  to  the  credit  of  the  estate,  half  of  which 
would  be  more  than  sufficient  to  pay  off  the  claims 
of  these  creditors.  The  plaintiff  applied  to  the 
Court  for  an  order  to  the  Receiver  to  pay  these 
two  debts  out  of  the  plaintiff's  half  share  of  the 
moneys  in  his  hands,  leaving  the  plaintiff  to  prove 
his  right  to  debit  the  estate  with  such  payments. 
Held,  that  the  Court  had  power  to  make  the  order 
asked  for,  though  such  an  order  would  only  be 
made  in  special  cases  and  on  special  conditions. 
Held,  further,  that  the  present  was  a  case  in  which 
the  order  asked  for  might  properly  be  made. 
Motivahtt  v.  Premvahu      I.  L.  R.  16  Bom.  511 


42. 


Execution     of    mortgage- 


decree  by  sale  of  properties  in  the  pos- 
session of  the  Receiver — Mortgage  decree — 
Attachment.  A  judgment-creditor  can  sell  pro- 
perties in  the  hands  of  a  Receiver  of  the  Court  in 
execution  of  a  mortgage-decree,  although  he  can- 
not execute  a  decree  against  such  properties  by  way 
of  attachment  and  sale.  Semble  :  A  proceeding  by 
wav   of    attachment  is   an  interference   with  the» 
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possession  of  the  Receiver.  Hem  Chunder  Chunder 
V.  Prankrisio  Chunder,  I.  L.  B.  1  Calc.  403,  distin- 
guished.     JOGEXDBA  NaTH  GoSSADf  V.  DeBE>T)KA 

Nath  Gossain       .         .     I.  Ii.  B.  26  Calc.  127 

3  C.  W.  N.  90 


43. 


Duties  and  liability  of  re- 


ceiver— Civil  Procedure  Code,  1SS2,  s.  303 — 
Costs.  A  receiver  appointed  under  s.  503  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  to  coUect 
the  rents  of  an  estate  is  bound  to  make  good  a  loss 
caused  to  it  by  a  breach  of  his  duties.  A  receiver 
is  not  justified  in  delegating  or  entrusting  to  an- 
other a  duty  entrusted  to  him  by  the  Court.  He 
shotild  in  all  important  matters  apply  for  and 
obtain  the  dii'ection  of  the  Judge  who  appoints  him. 
A  receiver  is  entitled  to  his  costs,  charges,  and  ex- 
penses properly  incurred  in  the  discharge  of  his 
duties.     Balaji  XAEAYA>r  Patvaedhax  v.  Ram- 

CHA>"DEA    GovrSD    ELaXADE 

I.  L.  E.  19  Bom.  660 


44. 


Receiver  ap- 


I 


•pointed  by  Court  under  s.  503  of  Civil  Procedure 
Code,  1SS2 — Misappropriation  by  receiver  of  money 
collected  by  him — Liability  for  loss  so  caused — Civil 
Procedure  Code,  1SS2,  s.  258 — E^ect  of,  as  to  satis- 
faction of  decree  and  discharge  of  judgment-debtor. 
In  execution  of  a  decree,  a  receiver  was  appointed 
to  collect  certain  rents  due  to  the  judgment-debtor. 
Some  of  the  judgment-debtors  tenants  paid  the 
rents  due  by  them  into  the  hands  of  the  receiver, 
but  the  receiver  did  not  pay  the  money  into  Court. 
Held  by  MrxTrsAMi  Ayyab,  J. — In  cases  in  which 
a  receiver,  appointed  at  the  instance  of  the  judg- 
ment creditor  under  s.  503  of  the  Code  of  Civil  Pro- 
cedure, misappropriates  moneys  collected  by  him, 
the  decree  is  not  satisfied  pro  tanto,  but  the  loss 
falls  on  the  estate  or  its  owner,  subject  to  the  re- 
ceivers liabilitv.     Oek  v.  Mcthia  Chetti 

I.  L.  B.  17  Mad.  501 

Held,  on  appeal  under  the  Letters  Patent,  per 
Shephaed,  J.,  that  the  payment  by  the  tenants  to 
the  receiver  did  not  pro  tanto  discharge  the  judg- 
ment-debtor from  liability  under  the  decree.  Held 
per  DA%aES, «/.,  that  payment  by  the  tenants  to  the 
receiver  pro  tanto  discharged  the  judgment-debtor 
from  liabilitv  under  the  decree.  Muthia  Chetti  v. 
Oee     .       '.         .         .     I.  L.  B.  20  Mad.  224 

[The  Judges  differing  in  opinion,  the  case  was 
referred  under  s.  575  of  the  Code  to  Colliks,  C.  J., 
who  agreed  with  the  decision  of  Shephaed,  J.] 

45. Accounts — Exceptions  to  ac- 
counts— Mofussil  accojints — Receiver,  liability  of — 
Procedure — Practice — Costs — Civil  Procedure  Code 
{Ad  XIV  of  1SS2).  s.  503.  A  Receiver  is  respon- 
sible for  all  properties  which  come  into  his  custody 
or  management  and  he  is  responsible,  not  only  for 
actual  sums  received  by  him,  but  for  those  which 
might  have  been  received  by  him  but  for  his  wilful 
neglect  and  default.  Balaji  Narayan  Patvardhan 
V.  Ram  Chandra  Goiind,  I.  L.  R.  19  Bom.  660, 
referred  to.  The  only  question  which  properly 
arises  on  an  application  by  a  Receiver  to  pass  his 
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accounts  is  as  to  the  items  of  the  particular 
account,  and  it  involves  the  inquiry  whether  all  his 
collections,  made  on  behalf  of  the  property  of 
which  he  is  the  Receiver,  are  duly  entered  in  the 
accounts  and,  next,  whether  all  his  disbursements 
are  payments  properly  made  in  respect  of  that 
property.  A  Receiver's  liability  is  not  restricted 
to  matters  sho%^"n  upon  his  accounts.  If  there  is 
any  liability  attaching  to  the  Receiver,  other  than 
that  which  appears  on  the  face  of  the  accounts,  the 
proper  course  is  to  sue  the  Receiver  for  the  purpose 
of  establishing  that  liability.  Questions  with 
regard  to  the  soundness  or  prudence  of  the  system 
of  management  adopted  by  a  Receiver,  or  charges 
of  wilful  default  or  neglect,  are  not  matters  that 
can  be  disposed  of  in  the  shape  of  exceptions  to 
accounts.  Even  where  a  prima  facie  case  of  the 
responsibility  of  the  Receiver  for  malpractices  of 
his  servants  is  made  out.  an  inquiry  into  such  prac- 
tices is  foreign  to  an  application  to  pass  Receivers 
accounts.  The  objection  that  a  Receiver  has  not 
included  in  his  accounts  collections  made  in  the 
mofussil,  cannot  be  dealt  with  upon  an  application 
to  pass  his  accounts.  If  a  prima  facie  ground  is 
made  out  of  the  accountability  of  the  Receiver 
for  the  mofussil  collections,  the  proper  course  is 
either  to  postpone  the  passing  of  the  accounts  until 
the  question  of  the  Receiver's  liability  is  established 
by  suit,  or  to  pass  the  accounts,  reserving  the  right 
of  the  parties  to  establish  any  claim  they  may 
make  against  the  Receiver  in  a  suit  properly 
framed  for  the  purpose.  Sattya  Saxkae  Ghosai- 
v.  GoLAPMO-EE  Debee  (1900)  5  C.  W.  N".  223 
46.  Appointment — Title  to  pro- 
perty— Remoifil  of  property.  In  an  application  for 
the  appointment  of  a  Receiver,  it  is  sufficient  if  a 
prima  facie  title  to  the  property,  over  which  the 
Receiver  is  sought  to  be  appointed,  is  made  out. 
The  fact  that  a  large  amount  of  property  is  removed 
by  the  defendant  under  circumstances  which  may 
fairly  give  rise  to  suspicion,  during  the  pendency 
of  a  suit  in  which  the  question  of  title  to  that  pro- 
perty is  to  be  determined,  is  in  itself  a  sufficient 
ground  for  the  appointment  of  a  Receiver.  Sham 
Chaxd  Giei  v.  Bhaya  Ram  Pakday  (1894) 

5  C.  W.  N.  365 


47. 


"Waste  by  mohunt — The  suit 


relates  to  a  certain  mohuntship  which  became 
vacant  by  the  death  of  one  J.  the  former  mohunt, 
who  died  on  the  8th  September,  1899.  M,  who 
was  the  plaintiff,  and  the  nephew  of  the  deceased, 
alleged  that  he  was  installed  as  mohunt  on  the  2nd 
September  ;  S,  the  defendant,  who  was  in  posses- 
sion, alleged  that  he  was  installed  as  mohunt  on  the 
12th  September  by  a  punchayet.  Plaintiff  applied 
for  appointment  of  a  Receiver  ;  and,  in  support  of 
his  allegation  as  to  his  installation,  he  relied  upon  a 
considerable  number  of  affidavits  of  most  respect- 
able witnesses.  It  was  admitted  that  S  was  installed 
as  mohunt  as  alleged.  There  was  great  reason  to 
believe  that  since  he  took  possession  of  the  property 
he  had  committed  gross  waste.  Held,  in  the 
circumstances,  that  it  was  a  fit  case  in  which  a 
Receiver  should  be  appointed.     In  an  application 
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for  the  appointment  of  a  Receiver  in  a  suit  where 
the  title  to  certain  properties,  in  the  possession 
of  the  defendant,  is  in  dispute,  it  is  not  necessary 
that  a  strong  case  should  be  made  out  ;  it  is  sufficient 
if  a  fair  prima  facie  case  is  made  out.  Sidheswari 
Dehi  V.  Abhoyeswari  Debi,  I.  L.  R.  15  Calc.  818  ; 
Chandidat  Jha  v.  Padmanand  Singh,  I.  L.  R.  22 
Calc.  459  ;  Sham  Chand  Giri  v.  Bhaya  Ram  Paiidey, 
5  0.  W.  N.  365,  referred  to.  Mohtjnt  Siaeam 
Das  v.  Mohunt  Mohabir  Das  (1899) 

5  C.  W.  K".  362 

48. Practice — Application  for 

appointment  of  Receiver,  whether  to  be  made  in 
Chambers  or  in  Court.  An  application  for  the 
appointment  of  a  Receiver  on  the  retirement  of 
another  Receiver  should  be  made  in  Court,  and  not 
in  Chambers.     Stalkartt  v.  Stalkartt  (1900) 

I.  L.  R.  28  Calc.  250 

49.  -_ Mortgage  suit — Civil  Proce- 
dure Code  (Act  XIV  of  ISS2),  s.  -'OS— Appoint- 
ment of  Receiver  in  a  mortgage  suit.  A  Receiver 
can  be  appointed  under  s.  503  of  the  Civil  Proce- 
diire  Code  in  a  suit  to  enforce  a  mortgage.  Womda 
Khanum  v.  Rairoop  Koer,  I.  L.  R.  3  Calc.  335, 
explained.  Ghanashyam  Misser  v.  Gobixda 
MoNi   Dasi   (1902)         .         .      7  C.  W.N.  452 

50.  Contempt — Contempt  proceed- 
ings— Appeal — Receiver  appointed  pending  appeal — 
Appeal  no  longer  pending — Discharge  of  Receiver 
— -Jurisdiction  of  Court.  There  is  nothing  to  pre- 
vent the  Receiver  of  a  property  appointed  by  the 
Court  from  himself  applying  for  taking  proceedings 
against  a  party  for  contempt.  When  a  Receiver  of 
a  property  has  been  appointed  by  an  Appellate 
Court  pending  an  appeal  to  that  Court,  even  when 
the  appeal  is  no  longer  pending,  he  must  be  regarded 
as  the  Receiver  of  the  property,  of  which  he  has 
been  put  in  possession,  until  he  is  finally  discharged  ; 
and  the  Appellate  Court  has  jurisdiction  to  deal  with 
matters  relating  to  the  Receiver,  including  pi'oceed- 
ings  for  contempt,  until  he  has  had  his  accounts 
passed  by  it.  Grey  v.  WooGRAMOHrx  Thakur 
(1901)          .         .         .       I.  L.  R.  28  Calc.  790 

51. Debt  incurred  by  Receiver — 

Creditor,  right  of  suit  by — Estate,  liability  of — Re- 
ceiver, personal  liability  of — Executor  or  Trustee,  Cre- 
ditor, nature  of  liability  of.  A  creditor  is  entitled  to 
proceed  against  the  representative  of  an  estate  for 
recovery  of  debt  incurred  by  the  Receiver  during 
the  management  of  the  estate  by  him  ;  the  right 
to  maintain  such  suit  against  the  representative  is 
ff  unded  on  the  just  and  equitable  principle  that, 
as  the  act-s  of  a  Receiver,  acting  within  his  autho- 
rity, are  the  acts  of  the  Court,  the  estate  can- 
not be  permitted  to  enjoy  the  benefit  of  those 
acts  without  being  held  responsible  for  the  obliga- 
tions arising  out  of  them.  Burt,  Boulton  d;  Hay- 
wart  V.  Bull,  [1895]  1  Q.  B.  276,  referred  to  and 
explained.  A  Receiver  occupies  a  position  towards 
an  estate  in  his  hands  different  from  that  of  an  exe- 
cutor or  trustee  :  the  latter,  not  acting  through 
or  under  directions  of  the  Court,  do  not  and  cannot, 
under  ordinary  circumstances,    create  obligations    j 
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binding  on  the  estate     in    favour    of    creditors. 

MoHARi  BiBi  V.  Shyama  Biki  (1903) 

I.  L.  B.  30  Calc.  937 
s.c.  7  C.  W.  N.  799 


52. 


—  Discharge — Administration 


suit — Discharge  of  Receiver  before  completion  of 
administration  decree.  No  order  can  be  made  for 
the  discharge  of  a  Receiver  appointed  in  an  adminis- 
tration suit,  and  directing  him  to  make  over  posses- 
sion  of  the  estate  to  the  plaintiff,  before  the  comple- 
tion of  the  administration  decree.  Bhtjgwan  Das 
Sureka  v.  Heera  Lal  (1901)    .     5  C.  W.  N.  417 

53. Leave  to  sue — Making  Receiver 

party  to  a  suit.  When  a  Receiver  has  been  appoint- 
ed for  property,  the  leave  of  the  Court  should  be 
ta,ken  to  bring  a  suit  in  respect  of  it.  But,  in  a  suit 
foj-  declaration  of  title,  -v^'hen  the  beneficial  owner 
has  been  made  a  party,  it  is  not  necessary  to  join 
the  Receiver.  Chartered  Bank  of  India,  Australia 
and  China  v.  Hurish  Chunder  Neogy,  5  C.  W. 
N.   XV.,  explained   and   distinguished.   Rodger  v. 

ASHTJTOSH    MUKERJI    (1902) 

6  C.  TV .  N.  829 


54. 


Party — Juris- 


diction— Proceedi)igs  under  s.  145  of  the  Code  of 
Criminal  Procedure  (Act  V  of  1898) — Possession  of 
Receiver.  A  Receiver  appointed  by  the  High  Court 
cannot  be  made  a  party  to  a  proceeding  under  s.  145 
of  the  Code  of  Criminal  Procedure  merely  in  his 
capacity  of  Receiver,  and  a  Magistrate  has  no 
jurisdiction  to  interfere  with  him  in  respect  of  his 
possession  of  the  estate,  without  the  sanction  of 
the  Court, — his  possession  being  the  possession  of 
the  Court.  Ex  parte  Cochrane,  L.  R.  20  Eq.  282  ; 
William  Russell  v.  The  East  Anglian  Railway  Com- 
pany, 3  Mac.  (k  G.  104  ;  and  Ames  v.  The  Trustees 
of  the  Birkenhead  Docks,  20  Beav.  332,  referred  to. 
Semble  :  The  Receiver  can  neither  sue  nor  be  sued 
without  the  leave  of  the  Court.  Miller  v.  Ram 
Ranjnn  Chakravarti,  I.  L.  R.  10  Calc.  1014,  referred 
to.     DuxNE  V.  Chandra  Kisore    (1902) 

I.L.  R.  30  Calc.  593 
s.c.  7  C.  W.  lsr.390 

55. Suit  against  Re- 


ceiver to  recover  amount  not  recovered  by  Receiver 
oicing  to  alleged  negligence — Necessity  for  leave  of 
the  Court.  When  a  party  feels  aggrieved  at  the 
conduct  of  a  Receiver,  he  should  seek  redress 
against  the  Receiver  in  the  proceeding  in  which  he 
was  appointed.  If  separate  proceedings  be  taken 
against  him,  either  in  that  Court  or  elsewhere,  they 
should  bo  with  the  leave  of  the  Court  under  whose 
autho7'ity  the  Receiver  was  acting.  Kamatchi 
Ammal  v.  Sundaram  Ayyar  (1902) 

I.  L.  R.  26  Mad.  492 


56. 


Party  to  criminal 


proceedings — Leave  of  Court — "  Owner  " — Calcutta 
Municipal  Act  {Bengal  Act  III  of  1899),  ss.  3,  320, 
574.  A  Receiver  appointed  by  the  High  Court  is 
not  the  "  owner  "  of  the  property  of  which  he  has 
been  appointed  Receiver,  within  the  meaning  of 
s.  3,  cl.  (32),  of  Bengal  Act  III  of  1899  ;  nor  can  he 
be  made  a  party  to  any  suit  or  proceeding  without 
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the  leave  of  the  Court  appointing  him.     Dunne  v. 
Chandra   Kiaore,  I.   L.  R.  30  Calc.  593,  referred 

to.      FnfK  V.  COKPOEATION  OF  CALcrTTA  (1903) 

I.  L.  R.  30  Gale.  721 
8.C.  7  C.  W.  N.  706 


57. 


Remuneration — Agreement  to 


pay  salary  of  Receiver — Position  of  Receiver— Civil 
Procedure  Code  {Ad  XIV  of  1822),  s.  503.  A 
promise  to  pay  the  salary  of  a  Receiver  without 
leave  from  the  Court,  even  if  unconditional,  being 
in  contravention  of  the  law,  is  not  binding  on  the 
promisor.  A  Receiver  being  an  oJBficer  of  the  Court, 
the  Court  only  Is  to  determine  his  fees  or  remunera- 
tion ;  and  the  parties  cannot  by  any  act  of  theirs 
add  to,  or  derogate  from,  the  functions  of  the  Court, 
■without  its  authority.  Manick  Lall  Seal  v.  Surrut 
Coomaree  Dassec,  I.  L.  R.  22  Calc.  648,  referred  to. 
Peokash  Chandra  Sarkar  v.  Adlam  (1903) 

I.  li,  R.   30  Calc.  696 


58. 


Receiver,  appointment  of — 


Pending  suit  for  recovery  of  property.  Where  in 
a  suit  pending  before  a  first  Subordinate  Judge 
for  recovery  of  property,  an  application  has  been 
made  for  the  appointment  of  a  Receiver  and 
granted.  Held,  on  appeal,  that  it  is  inadvisable  to 
go  into  the  merits  of  a  case,  which  is  pending  before 
a  Court,  where  the  appointment  of  a  Receiver  is 
under  consideration.  Such  a  course  is  undesirable 
and  tends  to  prejudge  the  case.  Ram  Sunder 
Dass  v.  Kamal  Jha  alias  Kamal  Das  (1905) 

I.  L.  R.  32  Calc.  741 


59. New  Receiver — Appointment 

■of  new  Receiver  in  place  of  original  Receiver — Civil 
proceedings  instituted  by  original  Receiver  and  pend- 
ing at  date  of  appointment  of  new  Receiver — Neces- 
sity for  making  new  Receiver  a  party.  When  a 
Receiver  appointed  under  s.  503  of  the  0)de  of 
Civil  Procedure  institutes  civil  proceedings  and  is 
then  replaced  by  another  Receiver,  it  is  necessary 
that  the  new  Receiver  should  be  made  a  party  to 
those  proceedings.  Observations  on  the  mode  and 
circumstances  in  which  a  new  Receiver  wiU  be 
made  a  party.  Akula  Paradesi  v.  Dhelij 
Jagannadha  Row  (1905)     I.  L.  R.  28  Mad.  157 


60. Suit  against  Receiver  with- 
out leave  of  Court — Application  for  such  leave 
after  filing  of  suit— Practice.  The  consent  of  the 
Court  to  an  action  against  a  Receiver  appointed 
by  the  Court  is  a  condition  precedent  to  the 
right  of  the  party  to  sue,  and  cannot  be  rectified  by 
a  subsequent  application  for  permission  to  continue 
the  action  brought  without  such  i)ermission.  Pra- 
MATHA  Nath  Gaxgooly  v.  Khetea  Xath  Baxer- 
JEE  (1905)  .  .  I.  L.  R.  32  Calc.  270 
s.e.  9  C.  W.K".  247 

61.  Suit   in    ejectment  by  Re- 

ceiver— Practice — Discharge  of  Receiver  before  ter- 
mination of  suit — Devolution  of  interest — Civil  Proce- 
dure Code  {Act  XI V  of  1S82),  s.  372— Mortgage— Ac- 
cession to  mortgaged  property — Transfer  of  Property 
Act  (IV  of  1882),  88.  8,  70— Lease  by  mortgagor— Sub- 
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lease  penderite   lite — Rights   of  mortgagee.     Somje, 
a  Khoja  merchant,  died   in  1885,  leaving  as   his 
survivors   four  sons  by  his   first  wife  (who  prede- 
ceased   him),  his    second  wife    Labai,    and  four 
song   by  Labai.      By  his  will,    Somjee   gave  the 
whole  of  his  moveable  and  immoveable  property 
to  his  sons  by  his  first  wife,  directing  them  out 
of  such  property  to  give  to  Labai  and  his  sons 
R  30,000  -within   six  years  of  his  death.     On  the 
12th   January,    1899,   Somjee's  sons   by  his   first 
wife    mortgaged  certain    of  the  properties  to  the 
Bank  of  Bombay.     In  1903,  the  Bank  having  ad- 
vertised such  properties   for   sale  under  a   power 
reserved  to  them  by  the  mortgage  deed,  Somjee's 
sons  by  Labai  (who   had    since    died)    brought  a 
suit  Xo.  554  of  1903  against  Somjee's  sons  by  his 
first  wife  and  the  Bank  of  Bombay,  claiming  that 
the  properties  could  only    be    sold   subject   to   the 
charge  in  their  favour.     On  the  14th  .January.  1904, 
the  Bank   assigned  the  mortgage  to  Dwarkadas. 
On  the  26th  January  1904   Mr.  Macleod  was  ap- 
pointed a  Receiver  by  the  Court.    On  the   24th 
February,  1904,  the  Receiver  was  authorised  to  file 
an  ejectment  suit,  where  necessary.       On  the  ISth 
March,  1904,  the  Receiver  as  plaintiff  Xo.   1  and 
Dwarkadas  as  plaintiff  No.  2  filed  the  present  suit  to 
eject  Kissan,  the  first  defendant,   from  a  portion 
of  the  property  mortgaged  to  the  Bank.     Kissan 
claimed  to  be   in  possession  under  a   lease   from 
Goolam,  the  second  defendant,  one  of  the  four  sons 
of  Somjee  by  his  first  \nie.     After  the  commence- 
ment of  the  suit,  suit  Xo.  554  of  1903  was  disposed 
of  in  favour  of    the    Bank    of    Bombay   and  the 
Receiver  was  discharged.     The  first  defendant  con- 
tended that    Dwarkadas  had  no  right  to   join  the 
Receiver  in  bringing  the  suit,  that  the  moment  the 
Receiver  was  discharged  his  power  to  sue  and  with 
it  the  suit  itself  came  to  an  end.     Held,  that  the 
Bank  or  its  assignee  Dwarkadas  had  a  right  to  come 
in  under  s.  372  of  the  Code  of  Civil  Procedure  and 
apply  that  the  suit  be  continued  by  one  or  the  other 
of  them.     Xo  such  application  was  ia  fact  made, 
beacuse  Dwarkadas  was  already  on  the  record  as 
plaintiff  Xo.  2.     The  joinder  of  Dwarkadas  as  a  co- 
plaintiff  ^^nth  the  Receiver,  though  it  was  not  per- 
haps, strictly  speaking,  legal  at  the  time,  did  not 
constitute  a  misjoinder.    Held,  also,  that  a  theatre, 
erected  by  the  mortgagors  on  the  land,  after  the 
execution  of  the  mortgage,  was,  in  the  absence  of  a 
contract  to  the  contrary,  included  in  the  mortgage. 
The  Transfer  of  Property  Act  makes  no  distinction 
between   freehold  and  leasehold  for  the  purposes  of 
the  rule  of  law  embodied  in   ss.  8  and  70  of  the 
Act.     In  this  respect  the  Act  reproduces  the  English 
law,  which  is,  that  all  things  which  are  annexed  to 
the  property  mortgaged  are  part  of  the  mortgage 
security  and  therefore  the  deed  need  contain  no 
mention  of  structures  or  fixtures,  tmless  a  contrary 
intention  can  be  collected  from  the  deed.    Held,  also, 
that  if  a  mortgagor  left  in  possession  grants  a  lease 
without    the    concurrence    of   the    mortgagee,    the 
lessee  has  a  precarious  title,  inasmuch  as,  although 
the  lease  is  good  as  between  himself  and  the  mort- 
gagor, who  granted  it,  the  paramount  title  of  the 
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mortgagee  may  be  asserted  against  both  of  them. 
MACLEOD  V.  KiSSAN  (1904) 

I.  L.  R.  30  Bom.  250 


62. 


Mortgage   by   Receiver- 


64. 


Application  by  Receiver  for 


Money  decree  against  joint  owners — Attachment — 
Decree — Attaching  creditor's  right  to  property  over 
mortgagee.  Where  a  receiver  of  joint  property 
mortgaged  that  property  to  another  after  a  money 
decree  had  been  obtained  against  the  owners, 
but  had  executed  the  mortgage  previous  to  the 
attachment.  Held,  that  the  attaching  creditors 
Tvere  not  entitled  to  priority  over  the  mortgagee. 
Heeumbo  Nath  Baxeejee  v.  Satish  Chandra 
Mtjkeejee  (1905)  .       I.  L.  R.  33  Cale.  1175 

63.  — —  Receiver,  -whether  he  can 

sue  in  his  o^wn  name. — Civil  Procedure  Code  {Act 
XIV  of  1882),   ss.   503  and  505— Appointment  of 
Receiver   by   a   stibordinate   Court   without  sanction 
of  the    District    Court,  validity    of.     Where    a   suit 
was  instituted  by  a  Receiver  at  a  time  when  he  had 
been  appointed  by  a  Subordinate    Judge    to    act 
temporarily,  but  without  the  previous  sanction  of 
the    District    Judge,  which,  however,  was  subse- 
quently obtained  : —  Held,  that   such   a   suit    M-as 
validly  instituted  by  the  Receiver.    Benode  Behary 
Mookcrjee  v.   Raj  Narain  Mittcr  I.  L.  R.  30  Calc. 
699,    distinguished.      Harakumar   Pal   Chowdhary 
V.  Safatulla,  2  C.  L.  J.  70,  and  Padmanand  Singh 
V.  Anant  Lai  Misser,  4    C.  L.  J.  421,  referred  to. 
A  Court  may  authorise  a  Receiver  to  sue  in  his 
own  nam.e,  and  a  Receiver,  who  is  authorised  to 
sue,  though  not  expressly  in  his  o-uti  name,  may 
do    so    by   virtue    of  his    appointment    with    full 
powers  under  s.  503  of  the  Code  of  Civil  Procedure. 
William  Robert  Fink  v.   Moharaj  Bahadur  Singh, 
I.   L.   R.    25   Calc.    642,   and   The    Oriental  Bank 
Corporation  v.  Gobin  Loll  Seal,  I.  L.  R.  10  Calc. 
713,  relied  upon.     Shunmugam  v.  Moidin,  I.  L.  R.   | 
8  Mad.   229  ;  Gopalasami  v.  Sankara,  I.  L.  R.  8 
Mad.  418  ;  Sundaram  v.  Sankara,  I.  L.  R.  9  Mad.   i 
334  ;  Drobomoyi  Gupta  v.  C.  T.  Davis,  I.  L.  R.  14   | 
Calc.   323;  Haridass  Kundu  v.   J.   C.   Macgregor,   | 
I.  L.  R.  18  Calc.  477  ;   and  IF.  R.  Fink  v.  Buldeo   | 
Dass,  7.  L.  R.  26  Calc.  715,  referred  to.     Jagat   I 
Taeini  Dasi  v.  Naba  Gopal  Chaki  (1907)  | 

I.  L.R.  34  Cale.  305 
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the  Court,  cannot,  in  the  absence  of  fraud,  be 
attacked  collaterally  by  persons  who  were  parties 
thereto  or  their  representatives.  Willkinson  v. 
Gangadhar  Sirkar,  6  B.  L.  R.  486,  referred  to. 
Where  one  member  of  a  joint  Hindu  family  sued 
for  partition  of  certain  properties  on  the  allega- 
tion that  they  were  secular  properties  of  the 
family  and  another  resisted  it  on  the  ground  that 
the  properties  were  the  absolute  debutter  properties 
of  the  family  idol  of  which  he  was  the  shebait,  and  a 
Receiver  was  appointed  in  that  suit,  and  he,  under 
the  direction  of  the  Court,  sold  certain  portions 
of  the  properties  to  meet  the  costs  of  the  suit : — 
Held,  in  a  suit  brought  to  recover  the  properties 
sold  by  persons  claiming  to  be  successors  in  office 
of  the  shebait,  that  the  substantial  question  raised 
in  the  former  suit  was  as  to  the  real  character  of 
the  properties  sold  and  the  Thakur  was  represented 
in  it  in  the  only  manner  possible,  viz.,  by  the  shebait. 
The  succeeding  shebaits,  forming  a  continuing  repre- 
sentation of  the  Thakur's  property,  were  bound 
by  the  order  for  sale  which  it  was  not  open  to  them 
to  challenge  in  an  independent  action.  Prasanno 
Kumar i  v.  Golab  Chand,  L.  R.  2  1.  A.  145,  152  ; 
Moharanee  Shibeswaree  Debia  v.  Maihura  Nath 
Acharjo,  13  Moo.  I.  A.  270,  275  ;  Jagadindra  Nath 
V.  Hemantha  Kumari,  8  C.  W.  N.  809,  L.  R. 
311.  A.  203,  210 ;  Benode  Behari  v.  Nistarini, 
9  C.  W.  N.  961  :  L.  R.  32  I.  A.  193  :  2  C.  L.  J.  189, 
relied  on.  Quaere  :  Whether  having  regard  to  the 
purpose  for  which  the  properties  were  sold  an  appli- 
cation in  the  former  suit  to  set  aside  the  order 
would  have  succeeded.  Goea  Chand  Ltjeki  v. 
Makhan  Lal  Chakeavaktty  (1907) 

11  C.  W.  N.  489 


liberty  to  sell  after  dismissal  of  suit — Prac- 
tice— Dismissal  of  suit — Application  by  Receiver 
for  liberty  to  sell — Power  of  Court — Costs.  When 
a  suit  in  which  a  Receiver  has  been  appointed, 
has  been  dismissed,  the  Court  has  no  jvirisdiction  to 
give  the  Receiver  any  fresh  power,  as  for  instance, 
liberty  to  sell.     Rabeholme  v.  Smith  (1907) 

I.  L.  R.  34  Calc.  336 

65.  - Sale  by  Receiver — Right  of  a 

party  to  suit  to  challenge  validity  of  sale  in  a  separate 
suit — Shebait  of  Thakur,  a  party — Right  of  succeed- 
ing shebait  to  recover  property  sold — Representation 
of  Thakur  by  shebait — Continuing  representation 
— Application  in  suit  to  set  aside  sale — Maintain- 
ability. A  sale  of  properties,  the  subject-matter 
of  a  suit,  by  the  Receiver   under    the   order   of 


66. 


Receiver's  account — Direc- 


tions as  to,  if  appealable — Civil  Procedure  Code 
{Act  XIV  of  1882),  ss.  503,  cl.  (/),  and  588,  cl.  24. 
Directions  given  by  a  Court  in  passing  Receiver's 
accounts  are  not  appealable.  Keshobati  Ktjmari 
V.  Macgeegoe  (1908)  I.  L.  R.  35  Calc.  568 
s.  c.  12  C.  W.  N.  648 

67.  Lease   by  Receiver — Appli- 

cation to  set  aside — Summary  jurisdiction — Pro  in- 
'terrsse  suo — Receiver's  account — Action — Practice, 
No  summary  order  can  be  passed  to  set  aside  a  lease 
already  executed  and  granted  by  a  Receiver.  The 
proper  remedy  of  the  aggrieved  parties  is  to  institute 
a  regular  suit  to  set  aside  the  lease  against  the 
Receiver  and  also  the  lessee,  if  it  is  alleged  that 
the  lease  was  obtained  by  collusion.  Surendra 
Keshab  Roy  v.  Durga  Sundari  Dassee,  I.  L.  R.  15 
Calc.  253,  distinguished.  No  order  can  be  made 
against  a  lessee  from  a  Receiver  for  arrears  of  rent 
or  interest  in  an  application  in  a  suit.  A  regular 
suit  ought  to  be  instituted  to  recover  them.  The 
claims  against  a  Receiver  for  giving  up  arrears  of 
rent  or  interest  due  under  a  lease  granted  by 
him  are  matters  which  cannot  be  dealt  with  on 
an  interlocutory  application  in  the  suit.  Quaere; 
— Whether  the  Court  can  go  into  such  matters  on 
the  passing  of  the  Receiver's  accounts  or  the  parties 
must  file  a  suit  in  respect  of    them    against  the 
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Receiver.     Krista    Chtjndea     Ghose  v.  Keista 

Sakha  Ghose  (1908)        .       12  C.  W.  N.  1023 

68. Lea^e — Summary 

jurisdiction — Remedy — Interest — Receiver's  accounts 
— Practice.  Where  a  lease  had  been  already  granted 
by  a  Receiver  acting  under  an  order  of  Court,  and 
possession  of  the  property  had  been  given  to  the 
lessee,  and  subsequently  certain  parties  applied  to 
the  Court  for  a  declaration  that  the  lease  was 
invalid,  and  for  certain  other  reliefs  against  the 
Receiver  and  the  lessee  : — Held,  that  no  summary 
order  could  be  passed  to  set  aside  the  lease.  The 
projjer  remedy  would  be  by  suit  against  the 
Receiver,  and  also  against  the  lessee,  if  it  was 
alleged  that  the  lease  was  obtained  by  collusion. 
Surendro  Keshub  Roy  v.  Doorga  Soondery  Dossee, 
I.  L.  R.  15  Calc.  233,  distinguished  Held,  further, 
that  on  this  application  no  order  coiJd  be  made 
against  the  lessee  for  interest  on  arrears  of  rent, 
nor  could  any  order  be  passed  against  the  Receiver 
in  respect  of  the  same,  as  this  was  a  matter  touch- 
ing the  Receiver's  accounts.  Keista  Chandea 
Ghose  v.  Keista  Sakha  Ghose  (1908) 

I.  Ij.  R.  36  Gale.  52 


69. 


Suit    for    account  against 


officer  employed  by  'Receiver— Discharge  of 
Receiver — Right  of  proprietor  to  sue  for  account — 
Agent  and  sub-agent.  Where  a  receiver  was  appoint- 
ed in  respect  of  certain  properties  about  which  there 
was  a  litigation,  in  which  plaintifiE  was  found  to 
be  the  proprietor  -.—Held,  that  a  suit  for  account 
at  the  instance  of  the  plaintiff  does  not  lie  against 
the  teshildars  employed  under  the  Receiver  as  they 
were  his  sub-agents  and  were  not  liable  to  render 
an   account   to   the   plaintiff.     Jatindea  Naeae> 

ACHAEYA  ChOWDHUEY  V.   MOHARAM  AkAXD  (1908) 

12  C.  W.  N.  1035 

70. Rights  of  stranger  against 

Receiver — Appeal — Civil  Procedure  Code  {Act 
Xir  of  1S82),  ss.  503,  cl.  {b) ;  58S,  c\  {24)— 
Stranger  in  possession  of  property  in  suit — Lien 
on  property — Jurisdiction  of  Court  when  ousted — 
Possessory  lien — Posies.-ion  by  Receiver.  Where  in 
a  mortgage  suit  a  Receiver  appointed  by  Court  was 
directed  to  take  possession  of  the  property  in  custody 
of  a  person  not  a  party  to  the  suit : — Held,  that 
such  an  order  was  made  under  s.  503,  cl.  {b)  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  and  was 
appealable  under  s.  588,  cl.  (24).  Where  a  stranger 
to  a  suit  claims  under  a  title  paramount  to  that°of 
the  parties,  the  jurisdiction  of  the  Court  is  not 
ousted  by  the  mere  assertion  of  the  existence  of  the 
circumstances  but  upon  proof  of  the  actual  existence 
of  such  circumstance  and  upon  judicial  investiga- 
tion. Budh  Singh  Dhudhuria  v.  Niradbaran  Roy, 
2  C.  L.  J.  431,  and  Mahomed  Mehdi  Galistana  v 
Joharra  Begam,  I.  L.  R.  17  Calc.  285,  followed. 
Hurree  Pershad  Malee  v.  Koonjo  Behary  Shaha, 
Mar^h.  99;  Chunder  Koomar  Muvdul  v.  Bakur 
All  Khan,  9  W.  R.  598  ;  Shashti  Charan  Chatterjee 
V.  Taraf:  Chunder  Chatterjee,  8  B.  L.  R.  315  ■  15 
W.  R.  9  {F.  B.); Mahomed  Wahiduddin  v.  Bakiman 
I.  L.  R.  25  Calc.  757;  and  Mayor  of  London  v.  Cox, 
L.  R.  2  H.  L.  239,  referred  to.     The  possessory 
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lien  of  an  agent  attaches  only  upon  goods  or  chat- 
tels in  respect  of  which  the  principal  has,  as  against 
a  third  person,  the  right  or  power  to  create  a  lien  ; 
such  lien  is  confined  to  the  rights  of  the  principal 
in  the  goods  or  chattels  at  the  time  when  it  atta,ches, 
and  is  subject  to  all  the  rights  and  equities  of  third 
persons  available  against  the  principal  at  that  time. 
Attorney-General  v.  Freeman,  11  M.  Sf  W.  694; 
Attorney-General  v.  Walmsley,  12  M.  8(  TF.  179; 
Manningford  v.  Taleman,  1  Coll.  670  :  66  R.  R.  239. 
In  re  Llewellin,  [1891}  3  Ch.  145;  and  Peat  v. 
Clayton,  [1906]  1  Ch.  659,  referred  to.  Httdsox  r. 
MoEGA>-(1909)      .  .      I.  li.  R.  36  Calc.  713 

13  C.  W.  N.  654 

RECEIVING  OFFICER. 

See  Bombay  Disteict. Municipal  Act. 
I.  L.  R.  30  Bom.  409 

RECITALS  IN  DOCUMENTS. 

See  Bengal  Texakcy  Act,  s.  120. 

13  C.  W.  N.  135 

See  CoxsTEUCTiON  of  Documext. 

See   Contract — Consteuction   op   Con- 
TEACTS  .     - 1.  L.  R.  2  Mad.  239 

See  Evidence — Civil    Cases — Recitals 
IN  Documents. 

See  Evidence — Paeol  Evidence — Vaey- 

INO        OE        CONTEADICTING        WRITTEN 

Instrument        .        5  C.  W.  N.  158 

See  Onus  of  Proof — Docujients    relat- 
iNo  to  Loans,  Execution  of  and  Con- 
sideration for,  ETC.     8  W.  N.  215 
19  W.  R.  149 
4  B.  L.  R.  F.  B,  54 
10  W.  R.  407 
1  B.  li.  R.  A.  C  92 

See   Registration    Act    (III    of    1877), 
ss.  50  AND  17.     I.  L.  R.  27  Bom.  452 

/See  Transfer  of  Property. 

L.  R.  28  I.  A.  48 

RECOGNIZANCE  TO  APPEAR. 

See  Ceiminal  Procedure  Code.  1898.  s.  476. 

8  C.  W.  N.  779 

1.  Case  made  over  to  police  for 

investigation— CriVnrmiZ  Procedure  Code,  1861, 
s.  151 — Particulars  of  recognizance.  In  a  case 
which  is  made  over  for  investigation  to  the  police, 
the  prosecutor  and  his  witnesses  should  be  required 
to  enter  into  recognizances  to  attend  and  give  evid- 
ence. A  recognizance  binding  over  an  accused 
person  to  appear  to  answer  a  charge  should  specify 
the  particular  day  on  which  he  should  be  in  attend- 
ance in  Court.     Queen  r.  Pooean  Jolaha 

11  W.  R.  Cr.  47 
—  Povp'er  to  take  recognizances 


— Witness — Power  of  Magistrate.  A  Subordinate 
Magistrate  has  no  power  imder  the  provisions  of  the 
Criminal  Procedure  Code  to  take  recognizances 
from  a  complainant  and  witnesses  to  appear  on  a. 
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s.  2 — concld. 


inexpedient  and  one  of  the  parties  asks  the  Court 
to  modify  the  decree  by  passing  an  order  under 
this  section.  Kadir  Bacha  Saheb  v.  Abdul 
EaMnian  Saheb,  I.  L.  B.  24  Mad.  639,  and  Hira- 
moni  Dasi  v.  Badha  Churn  Kar,  5  C.  W.  N.  128, 
followed.     Bai  Hirakore  v.  Teikamdas  (1907) 

I.  Ii.  R.  32  Bom.  103 


1. 


.8.  4 — Transjer  of  Property  Act  (IV 


of  1882),  s.  44 — "  Undivided  family  " — S.  4  of  the 
Partition  Act  applicable  to  Mahomedans.  Held, 
that  Mahomedans  are  not  excluded  from  the 
benefit  of  s.  4  of  the  Partition  Act  (IV  of  1893). 
Kall^a  Parshad  v.  Banhey  Lall,  9  Ovdh  Cases  158, 
approved.  Amme  Baham  v.  Zia  Ahmad,  1.  L.  B. 
13  All.  282,  referred  to.  Hashmat  Ally.  Muham- 
mad Umar,  I.  L.  B.  29  All.  308,  overruled.  Stjltan 
Begam  v.  Debi  Prasad  (1908) 

I.  L.  R.  30  All.  324 

2. Dwelling      house 


belonging  to  an  undivided  family — Mahomedans. 
Held,  that  the  expression  "  a  dwelling  house  belong- 
ing to  an  undivided  family  "  as  used  in  s.  4  of  the 
Partition  Act,  1893,  is  not  applicable  to  a  house 
belonging  to  a  Mahomedan  family.  Am,me  Baham 
V.  Zia  Ahmad,  I.  L.  B.  13  All  282,  referred  to. 
Hashmat  Ali  v.  Muhammad  Umar  (1907) 

I.  Ii.  R.  29  AH.  308 


s.  10— 


See  Partitiok- 


-Miscellaneotts  Cases. 
I.  Ii.  R.  21  All.  409 


PARTITION"  ACT  (BENG.  V  OF  1897). 

ss.  46,  48 — Board    of  Bevenue,  rules 


framed  by — Batirara  proceedings — Bent,  entries  as 
to,  payable  by  tenants,  if  evidence  against  tenants — 
Publication  presumed  in  the  absence  of  certificate. 
Entries  in  batwara  papers  as  to  the  amount  of  the 
rents  payable  by  tenants  are  evidence  in  the  same 
way  as  entries  in  the  record-of-rights  prepared 
under  Chap.  X  of  the  Bengal  Tenancy  Act  are 
evidences  under  s.  103B  of  the  Bengal  Tenancy 
Act  though  they  may  not  be  very  valuable 
evidence.  Absence  of  the  certificate  of  local 
publication  not  sufficient  to  show  that  there  was  no 
publication.  A  presumption  should  be  made  of  the 
regularity  of  the  proceedings  of  an  officer  conduct- 
ing a  partition.  Janki  Dobey  v.  Ktrtarath  Roy 
(1908)         .         .         .         .  13  C.  W.  N".  93 

_^ s.  81— 


See  Landlord  and  Texaxt. 

10  C,  "W.  N.  818 
TARTWERS. 

See  Civil  Procedure  Code,  1882,  s.  28. 
I.  L.  R.  27  Mad.  80 

See  Criminal  Breach  of  Trust. 

I.  L.  R.  35  Calc.  1108 
*  See  Malicious  Prosecution. 

I.  L.  E.  28  Bom.  226 


PARTNERS— conc/cZ. 

See  Paeties — Parties  to  Suits — Part, 
nership,  Suits  concerning. 

See  Partnership. 

See    Plaint — Verification  and  Signa- 
ture .         .  5  B.  L.  R.  Ap.  89 
la  B.  L.  R.  35 
See  Summons,  Service  of  .     1  Hyde  97 
7  B.  L.  R.  Ap.  58 
11  B.  L.  R.  Ap.  26 

PARTNERSHIP. 

Col. 

1.  What  Constitutes  Partnership  .  9229 

2.  Rights  and  Liabilities  of  Partners  .  9234 

3.  Suits  respecting  Partnership    .         ,  9241 

4.  Dissolution  of  Partnership       .         .  9254 

5.  Procedure         ......  9257 

See  Act  IX  OF  1887. 

I.  Ii.  R.  28  All.  293 

See  Bombay  Tolls  Act,  s.  7. 

I.  L.  R.  20  Bom.  668 
See  Companies  Act,  s.  4. 

13  C.  W.  N.  638 

See  Hindu  Family — 

Joint   Family — Nature    of   Joint 
Family   .    I.  L.  R.  25  Metd.  149 

Debts,    and    Joint   Family    Busi* 

NESS. 

See  LiMiT.ATioN  Act,  1877,  ss.  7.  and  3 
AND  ScH.  II,  Art.  106. 

I.  L.  R.  25  Mad.  28 

See  Limitation  Act,  1877,  s.  17. 

9  C.  W.  N.  537 

See  Multifariousness  .  9  C.  W.  N.  498 

See  Parties — Parties  to  Suits — Joint 
Family    .         .    I.  L.  R.  25  All.  378 

See  Parties — Parties  to  Suits — Part- 
nership, Suits  concerning. 

See  Plaint — Form  and  Contents  op 
Plaint — Frame  of  Suits  generally 
— Partnership  Suit. 

^See  Sale  of  Goods. 

I.  Ii.  R.  25  Mad.  580 

assets   of   or    share   or  interest 


See  Attachment — Subjects  of  Attach- 
ment— Paetnership  Property. 

—    books  of — 


See  Evidence — Civil  Cases — Accounts 
and  Account  Books. 

4  B.  L.  R.  P.  C.  31 
13  Moo.  I.  A.  365 

See  Inspection  of  Documents. 

I.  Ii.  R.  1  Bom.  496 
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—  decree  for  dissolution  of — 
See  Attachment — SrBJECTS  of  Attach- 
ment— Decrees. 

L  li.  E.  27  Bom.  558 

iSee  M*T>TtAs  Abkari  Act. 

I.  L.  E.  24  Mad.  401 

—  registration  of  deed  of— 
See  Registration  Act  (III  of  1877),  s.  17, 

CLS.  (b)  AND  (A). 

I.  li,  E.  30  Cale.  1016 

suit  for  account  of— 

.See    Smaix    Cause    Court,    Mofussil — 
Jurisdiction — Partnership  Account. 

suit  for  adjustment  of  account 


of— 


See  Contract  Act,  s.  265. 

L  L.  E.  6  Calc.  251 

5ee  Jurisdiction  of  Civil  Court — Part- 
nership  ...        1  Agra  226 

suit  for  dissolution  of— 

See  Contract  Act,  s.  265. 

See  Jttrisdiction  of  Civil  Court — Part- 
nership   .         .      I.  li-  E.  7  All,  227 

—  suits  respecting  partnerships — 

See  Civil  Procedure  Code,  18S2,  s.  15.3. 
L  L.  E.  25  Bom  378 

—  transfer  of  share  in — 

See  Stamp  Act,  1879,  Sch.  I,  Art.  21. 

I.  li.  E.  12  Calc.  383 


1.  WHAT  CONSTITUTES  PARTXERSHIP. 
Participation      in    profits 


IppUcation  of  English  late.  JI  JI  <L-  Co.,  mer- 
hants  in  London,  cairying  on  business  with  W  X 
t'  d-  Co.,  merchants  in  Calcutta,  sought  to  make 
le  defendant  liable  as  a  partner  in  the  latter  firm, 
ncler  a  particular  memorandum  of  agreement 
etween  the  members  of  the  firm  of  W  N  W  <b  Co., 
ad  the  defendant.  Held,  that  such  agreement  did 
ot  constitute  the  Rajah  a  partner  in  or  with  the 
lid  firm.  Participation  in  profits  does  not  con- 
atate  a  partnership.  The  question  is,  not  whether 
le  person  sought  to  be  made  liable  participated  in 
»  profits,  but  whether  the  trade  has  been  carried 
a  by  persons  acting  on  his  behalf.  There  is  no 
de  of  law  which  imposes  partnership  liability  upon 
man  who  advances  to  others  money  for  the  pur- 
ose  of  carrying  on  their  business,  and  in  return 
scores  to  himself  a  share  of  the  profits  which  may 
irise  from  the  employment  in  the  business  of  the 
iioney  so  advanced  by  him.     Pratab  Chuxdra 

rGH  V.  MoLLow,  March  &  Co. 
3  B.  L.  E.  A.  C.  238 
I  S.C.  Court  of    Wards  v.    Mollow,  March  *• 

o 12  W.  E.  56 

On  appeal  to   the   Privy    Council : — Held,   that 
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1.  WHAT     CONSTITUTES     PARTNERSHIP— 
conid. 

although  a  right  to  participate  in  the  profits  of  trade 
is  a  strong  test  of  partnership.and  there  may  be  cases 
where,  from  such  participation  alone,  it  may,  as  a 
presumption,  not  of  law,  but  of  fact,  be  inferred, 
yet  whether  that  relation  does  or  does  not  exist 
mu.st  depend  on  the  real  intention  and  contract 
of  the  parties.  To  constitute  a  partnership,  the 
parties  must  have  agreed  to  carry  on  business  and 
to  share  profits  in  some  way  in  common  ;  but  where 
a  contract  is  entered  into  between  partners  and  a 
third  person  for  the  protection  of  that  person  as  a 
creditor,  whereby  it  is  agreed  that  he  shall  receive 
in  consideration  of  advances  commission  on  the  net 
profits  of  the  partnership  business,  and  large 
powers  of  control  over  the  business  are  given  to 
him,  but  no  power  to  direct  transactions,  the  Court, 
if  satisfied  that  the  contract  was  one  of  loan  and 
security,  will  not  interpret  it  as  constituting  a  part- 
nership. In  applying  the  English  law  of  partner- 
ship to  cases  in  India,  the  usages  of  trade  and  habits 
of  business  of  the  people  of  India,  so  far  as  they 
may  be  peculiar  and  differ  from  those  in  England 
ought  to  be  borne  in  mind.  Mollow,  March  & 
Co.  V.  Court  of  Wards 

10  B.  L.  E.  312 :  18  W.  E.  384 
L.  E.  I.  A.  Sup.  VoL  86 

2.  Agreement  to  share  profits — 

Money  paid  as  rent  to  one  party.  The  parties  had 
entered  into  a  contract  of  partnership  to  work 
certain  supposed  mines  ;  plaintiff  to  receive  a  bonus 
and  also  six  monthly  payments  as  "  rent  "  for  the 
land,  both  parties  to  share  the  profits  and  bear  the 
losses ;  it  being  stipulated  that  in  case  coal  should 
not  be  discovered,  the  bonus  and  any  sum  paid 
as  rent  would  be  refunded.  Held,  that  this  was  a 
partnership  arrangement,  and  the  payment  of  the 
money  which  went  by  the  name  of  rent  was  not  as 
by  a  tenant  to  a  landlord,  but  as  consideration- 
money  for  land  forming  a  portion  of  the  capital. 
Sreemunjuree  Dossee  v.  Poorsuttun  Doss 

9  W.  E.  499 

3.      Contract       Act, 

ss.  239,  240 — Loan  of  money.  Held,  on  the  con- 
struction of  the  agreement  in  this  case,  that  such 
agreement  did  not  create  a  "  partnership  "  between 
the  parties  thereto,  as  defined  in  s.  239  of  Act  IX  of 
1872,  but  was  an  agreement  of  the  kind  mentioned 
in  s.  240  of  that  Act.  Bhaggu  Laix  r.  DeGruy- 
ther L  L.  E.  4  AIL  74 

4.  Joint  Hindu  family — Separa- 
tion among  members  of.  Circumstances  under 
which  the  Court  will  infer  a  partnership  between 
members  of  a  Hindu  family  alleged  to  have  sepa- 
rated.    ilisSREELOLL  V.  Ramnarain      .     Cor.  63 

5.  • Account.       There 


is  no  analogy  in  respect  of  the  manager  being  liable 
to  account  between  a  joint  Hindu  family  and  a 
partnership.  ^Vhere  it  was  arranged  amongst  the 
members  of  a  joint  Hindu  family  that  the  accounts 
of  a  banking  business  carried  on  by  them  should  be 
kept,  on  the  understanding  that  the  profits,  when 

13  p  2 
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1.  WHAT     CONSTITUTES     PARTNEESHIP— 

contd. 

realized,  should  be  divided  amongst  the  individual 
members  in  certain  proportions,  and  that  the  ex- 
penses of  each  member  should  be  credited  and 
charged  in  the  name  of  each  member  : — Held,  that 
this  was  in  the  nature  of  a  partnership,  and  an 
account  was  decreed.  Rakganmani  Dasi  v. 
Kasinath  Dtjtt         .         .      3  B,  L.  R.  O.  C.  1 


6. 


Ancestral  business — Account. 


An  ancestral  trade  may  descend  iike  other  inherit- 
able property  upon  the  members  of  a  Hindu  un- 
divided family.  The  partnership  so  created  or 
surviving  has  many,  but  not  all,  of  the  elements 
existing  in  an  ordinary  partnership.  For  example, 
the  death  of  one  of  the  partners  does  not  dissolve 
the  partnership  ;  nor,  as  a  rule,  can  one  of  the 
partners,  when  severing  his  connection  with  the 
business,  ask  for  an  account  of  past  profits  and 
losses.     Samalbhai  Nathubhai  v.  Someshveb, 

I.  Ii.  R.  5  Bom.  38 

But  see  Abhay  Chandba  Roy  Chowdhky  v. 

Pyaeimohan  Guho        .         .         5  B.  L.  R.  347 

7, Document  creating  partner- 


ship— Determination  of  partnership.  Where  a  docu- 
ment creating  a  partnership  for  a  particular  busi- 
ness is  silent  as  to  the  date  at  which  the  partner- 
ship is  to  commence  and  end: — Held,  that  the  part- 
nership is  conterminous  with  the  business  for  the 
purpose  for  which  it  was  created.  Buddeeexath 
V.  IsBEE  Peeshaud  .         .         .        Cor.  114 


8. 


Continuing       firm — Partner- 


sJiip  for  a  fixed  term — Death  of  partner — Power  of 
partner  to  nominate  a  successor — General  device  not 
an  exercise  of  power — Effect  of  default  in  exercising 
power  of    nomination — Good  will — Valuable    asset. 
V,  J,  and  S,  being  large  shareholders  in  the  Great 
Eastern  Spinning  and  Weaving  Mills,  Limited,  en- 
tered into  an  agreement  in  October  1873  to  cause 
the  said  company    to  be  wound  up  and  to  form  a 
new  company  to  take  over  its  assets  and  liabilities, 
and  to  cause  themselves  to  be  appointed  agents  of 
the  new  company  under  the  firm  of  V  J  S  &  Co., 
and  under  that  name  to  act  as  agents  of  the  new 
company,  subject  to  the  terms  of  the  agreement. 
The  agreement  provided  that   the  firm  oi  V  J  S  ds 
Co.,  should  take  the  agency  of  the  new  company  for 
a  period  of    thirty  years  ;  that  of  the  profits  to  be 
derived  by  the  said  firm  out  of  the  agency  V  should 
deceive  39  cents,  J  31  cents,  and  S  30  cents  ;  that 
in  case  of  a  vacancy  in  the  firm  oi  V  J  S  &  Co., 
caused  by  the  death  or  retirement  of  any  of  the 
partners,  the  nominee  of  the  dying  or  retiring  part- 
aer  should  be  admitted  into  partnership,  and  should 
receive  the  share  of  such  partner,  and  should  exer- 
cise all  his  authority.     In  pursuance  of  this  agree- 
ment, the  Great  Eastern  Spinning  and  Weaving 
IVIills,  Limited,  was  wound  up,  and  a  new  company 
called    "  The   New   Great   Eastern    Spinning   and 
Weaving    Company,    Limited,"    was   formed    and 
registered.     Both  the  memorandum  and  articles  of 
association  of   the   said   new  company     contained 
clauses  providing  that  the  firm  ot  V  J  S  <L-  Co.,  or 


PARTNERSHIP— con<(?. 

1.  WHAT     CONSTITUTES     PARTNERSHIP — 

contd. 

whatever  member  or  members  that  firm  for  the- 
time  consist  of,  should  be  agents  of  the  company 
so  long  as  the  said  firm  should  carry  on  business  in 
Bombay,  or  until  they  should  resign.     The  firm  of 
V  J  S  (L-  Co.,  having  been  constituted  under  the- 
said  agreement,  became  the  agents  of  the  said  com- 
pany, and  continued   to  act  as   such  down  to   the 
date  of    the  present  suit,     No  other  business  was 
done  by  the  firm,  and  the  three  partners  divided 
the  profits  realized  by  the  firm  out  of  the  agency 
business  in  the  shares  specified  in  the  agreement  as 
above  mentioned.     T'  die  I  in  1874,  leaving  a  will 
whereby,  in  exercise  of  the  right  vested  in  him  by 
the  agreement,  he  nominated  and  appointed  his 
wife  K  as  his  successor  in  the  firm,  and  she  accord- 
ingly became  and  was  recognized  as  a  partner  there- 
in.    In  August  1875  she  assigned  her  interest  in 
the  firm  to  H,  and  he  thereupon  became  a  partner 
and  received  39  cents  of  the  profits.     In  November 
1876  J  assigned  his  interest  in  the  firm  (31  cents), 
to  H  and  S,  of  which  21  cents  became  the  property 
of  H  and  10  cents  the  property  of  S, — the  firm 
henceforth  consisting  only  of  these  two  partners, 
of  whom  the  former  received  in  all  60  cents  of  the 
profits  and  the  latter  40  cents.     In  November  1882, 
H  died,  leaving  a  will  whereby  he  appointed  his 
wife  B  his  executrix,  and    left  all  his  property  to 
her  for  life,  and  after  her  death  to  his  son.    The  will 
did  not  refer  to  the  firm,  or  nominate  any  successor 
in  the  partnership.     In  the  present  suit  B  as  execu- 
trix claimed  to  be  entitled  to  60  cents  or  shares  in 
the  firm  of    V  J  S  db  Co.  up  to  the   date  of  the 
testator's  death,  and  to  a  like  share  in  the  profits 
earned  subsequently  to  his  death,  or  to  be  earned 
by  the  firm  so  long  as  it  continued  to  carry  on  the 
said  agency  business  of  the  company.     The  defend- 
ant  admitted  the  right  of  the  plaintiff  to  the  share 
claimed  in  the  profits  earned  prior  to  the  testator's 
death,  but  resisted  her  claim  to  any  portion  of  the 
subsei|uent  profit^.     Held  (i),  on  the   authority  of 
Beamish  v.  Beatnish,  Ir.  Rep.  4  Eq.  120,  that  the 
testator's  will  did  not  operate  as  an  exercise  of  the 
power  of  nominating  a  successor  in  the  firm  so  as  tc 
make  the  plaintiff  a  partner,     (ii)  That  having  re- 
gard  to   the   nature    of   the  duties  of  the  firm  as 
agents  and  to  the  language  of  the  agreement  con 
stitutiug  the  firm,  coupled  with  the  fact  that  ther< 
was  no  capital  employed  in  the  business,  it  mus' 
have  been  intended  that,  in  default  of  nominatioi 
of  a  successor  by  a  retiring  or  deceased  partner,  th< 
agency  should  be  carried  on  by  the  continuing  oi 
surviving  jmrtners  in  the  name  of  the  firm,  and  tha 
the  interest  of    the  testator  in  the  firm  upon  hi 
death  therefore  survived  to  the  defendant.     Hdo 
also,  that,  although  the  plaintiff  was  entitled  to  a 
account  up  to  the  date  of  the  testator's  death,  sb 
was  not  entitled  to  a  share  of  the  good-will  as  a 
asset  of  the  firmu     The  good-will  of  a  firm  is  attacl 
ed  to  the  name,  and  in    the  present  case,  by  tl 
partnership  agreement  itself,    the  name  was  to  I 
used  by  the  surviving  partners  or  partner  for  the 
own   benefit.     That   arrangement   took   away   a 
value  from  the  good-will,  if  indeed  it  was  consisteii 
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1.  WHAT  CONSTITUTES   PARTNERSHIP— 
conid, 
•with   its   being   an    asset   at    all.       BACHtTBAi   v. 
Shamji  Jadowji      ,        .     I.  L.  R.  8  Bom.  536 


9. 


Intention  of  parties — Profit-*, 


10, 


Partnership,  tests  of — Parti- 


cipation in  profits  by  lender — Taking  active  interest 
in  buriinesi — Contract  Act  {IX  of  1872),  &*.  240, 
■241 — Holding  out  as  partner  to  strangers — Estoppel 
— Intention — Evidence  Act  (/  of  1872),  s.  115. 
The  right  to  participate  in  the  profits  of  trade 
is  ia  itself  a  strong  test  of  partnership,  but  parti- 
cipation in  profits,  although  strong  evidence,  is 
not  conclusive  evidence  of  a  partnership  and  the 
■question  of  partnership  must  be  decided  by  the  in- 
tention of  parties  to  be  ascertained  from  the  con- 
tents of  the  written  instruments,  if  any,  and  the 
conduct  of  the  parties.  It  being  established  in 
this  case  with  regard  to  a  person's  relation  towards 
a  business  carried  on  with  his  money,  that  he  was  a 
mere  l?nder  : — Held,  that  neither  the  Jact  of  his 
participating  in  the  profits  nor  that  he  took  an 
active  interest  in  the  business  were  inconsistent 
with  his  position  as  a  lender.  iloUoic,  March  <1- 
Co.  V.  Court  of  Wards,  10  B.  L.  R.  312,  and  Baddey 
V.  Conrididated  Bank,  L.  R.  38  Ch.  D.  208,  followed. 
Where  the  question  was  as  to  whether  a  person, 
"though  not  in  fact  a  partner,  did  by  his  acts  and 
"Conduct  hold  himself  out  to  strangers  as  such,  so  as 
to  become  liable  by  estoppel : — Held,  that  to  estab- 
lish such  liability  it  was  not  essential  to  show  that 
he  acted  fraudulently  or  negligently.  Even  want 
of  knowledge  on  his  part  of  the  eSect  of  his  acts 
and  conduct  would  not  absolve  him  from  liability. 
if  his  acts  and  conduct  were  such  as  would  induce  a 
reasonable  man  to  believe  that  he  was  a  partner 
And  to  act  upon  such  belief.  Sarat  Chandra  Dey, 
▼.  Gopal  Chandra  Laha,  L.  R.  19  I.  A.  203,  Cornish 
v.  Abington.  4  H.  d-  X.  5i9,  Carr  v.  London  and 
l2forth-Western  Railway  Company,  L.  R.  10  C.  P. 
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316,  Dickenson  v.  Valpy,  10  B.  db   C.  128,  referred 
to.     PoETzR  1-.  I^-cELL  (1905)  .  10  C.  W.  N.  313 


participation  in — Contract  Act  (IX  of  1872),  ss. 
242,  238 — Broker.  A  right  to  participate  in  profits 
is  sometimes  a  strong  test  of  partnership  ;  but 
whether  or  not  the  relation  of  partners  does  or  does 
not  exist  depends  on  the  real  intention  and  agree- 
ment of  the  parties,  and  not  upon  the  mere  fact 
of  participation  in  profits.  Davis  v.  Davis,  [1894] 
1  Ch.  3)3,  referred  to.  The  facts  that  B,  an  assist- 
ant in  a  firm  of  brokers,  received,  over  and  above 
iis  salary,  a  share  in  the  profits  ;  and  that,  ^\-ith 
the  knowledge  of  the  partners,  he  occasionally 
signed,  on  delivery  orders  which  came  from  buyers 
in  favour  of  the  firm,  the  signature  '"  for  Carritt  & 
Co."  (the  name  of  the  firm),  with  his  own  initials 
or  name  underneath  ;  that  he  occasionally  signed 
with  his  own  signature  letters  dealing  with  mere 
matters  of  detail ;  and  that  he  purported  to  make 
firm  offers  to  buyers  and  sellers,  and  initialled  alter- 
ations in  some  contracts,  do  not  constitute  him  a 
partner  in  that  firm.  The  duties  and  responsibil- 
ities of  a  broker  discussed.  Moreisox  r.  Vers- 
■CHOYLE(1901)       .         .         .      6C.  W.  »".  429 


2.  RIGHTS    AND 


LIABILITIES 
NERS. 


OF    PART. 


L  Construction     of    deed     of 

partnership_jy^e<:wt£/u      to      give      managing 
partner  commission— Dissolution    of    partnership — 
Loss    of  comnUision  on  dissolution.     iJy  an  agree- 
ment,   made    on    the    loth    of     January     1857, 
between    K    X    and    several    other     persons,  it 
.    was     agreed    that  they  shouid   form    a    co-part- 
:    nership   for   the   purpose   of   erecting   a   mill    for 
;    the    manufacture   of    yam.     The   capital    of    the 
;    partnership  was  fixed  at   R3,(X>,UOO,  divided  into 
100  shares  of  R3,000  each.     By  the  4th  clause  of 
;    the  agreement  it  was  provided  that,  in  return  for 
the  trouble  K  X  had  been  at  in  establishing  the 
factory,  "  whatever  cotton  had  to  be  purchased  for 
the  factory  K  X  was  to  purchase,  and  whatever 
yam  should  be  made  in  the  factory  K  X  was  to 
sell,  and  for  whatever  he  should  sell  on  account  of 
the  factory  he  was  duly  to  receive  from  the  co- 
partnership his  commission  at  the  rate  of  5  per 
cent,  during  his  lifetime,"  and  it  was  also  provided 
that,  thougn  the  purchases  and  sales  by  the  co- 
partnership should  not  be  made  through  K  X,  "  yet 
upon  the  whole  amount  of  the  sales  the  co-partner- 
ship was  duly  to  pay  5  per  cent,  to  A'  A'  during  his 
lifetime.' '     The  f actorj-  was  bmlt,  and  its  machinery 
procured  and  set  up  by  K  X,  and  both  financially 
and  otherwise   the  factory  was  wholly  managed  by 
him.     Shortly  after  it  commenced  to  work,  it  was 
found  that  the  co-partnership  had  expended  all  its 
capital    and    was    heavily    involved    in    debt — in- 
curred by  K  X  without  the  sanction  of  his  co- 
partners,— and    that  the  factory  was  working  at  a 
loss  ;  and  at  the  suit  of  some  of  them,  but  against 
the  consent  of  K  X  and  a  minority  of  the  co- 
partners, the  co-partnership  was  ordered  to  be  dis- 
solved.    K  X  then  claimed  to  be  entitled  to  com- 
pensation for  the  loss  of  the  commission  he  should 
liave  earned  upon  the  sale  of  the  yam  of  the  factory 
during    his   lifetime.     Held,  that    he    was    not    so 
entitled  ;  that  as  between  his  co-partners  and  K  X 
there  was  no  obligation  on  the  former  to  subscribe 
more  capital  after  the  original  capital  of  the  co- 
partnership had  been  exhausted ;  and  that  there 
was  no  implied  covenant  on  the  part  of  co-partner- 
ship to  contmue  to  work  the  factory  in  order  that 
K  X  should  be  in  a  position  to  earn  his  commissien 
during  his  lifetime.     Distinction  between  right  to 
compensation  for  loss  of  fixed  wages  and  right  to 
compensation  for  loss  of  commission  jxiinted  out. 
When  a  partnership  is  wound  up  by  the  Court,  all 
questions  arising  between  the  partners  out  of  the 
partnership  transactions  should  be  disposed  of  in 
the   winding-up   suit.     Lalbhai   Vallabhbhai   v. 
Kavasji  Naxabhai       .       .     8  Bom.  O.  C.  209 
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EECOG2MIZANCE   TO  KEEP     PEACE— 

contd. 

3.  WHEN  RECOGNIZANCE  MAY  BE  TAKEN 

— contd. 

Order  for  recognizance   on 


dure  Code  {Act  X  of  1882),  s.  106— Security  to  keep 
the  peace  on  conviction  of  house  trespass — Breach 
of  the  peace— Penal  Code  (Act  XLV  of  1860), 
.9.  4AS.  An  order  under  s.  106  of  the  Criminal  Pro- 
cedure Code  (Act  X  of  1882),  binding  down  the 
accused  to  keep  the  peace,  upon  conviction  for 
"  house  trespass  "  under  s.  448  of  the  Indian  Penal 
Code,  cannot  stand  where  the  intention  of  the 
accused  for  committing  the  trespass  was  to  have 
illicit  intercourse  with  the  complainant's  wife. 
Queen  v.  Gendoo  Khan,  7  W.  R.  Cr.  14,  and  Queen  v. 
Jhapoo,  20  W.  B.  Cr.  37,  distinguished.  It  is 
necessary  before  an  order  under  s.  106  of  the  Cri- 
minal Procedure  Code  can  be  made  that  the  accused 
should  have  an  opportunity  of  answering  to  an 
accusation  for  an  offence  of  the  kind,  upon  a  convic- 
tion for  which  such  an  order  can  be  made.  Subal 
Chukdek  Dey  v.  Ram  Kanai  Sanyasi 

I.  L,  B.  25  Calc.  628 
3  C.  W.  N.  18 

9,   Order  for  recognizances  on 


renewal  of  conviction  of  house  trespass- 

Order  in  absence  of  accused — Criminal  Procedure 
Code,  1861,  s.  280.  A  conviction  of  house  trespass 
by  a  Subordinate  Magistrate  was  reversed  on  appeal 
by  the  ]Magistrate  of  the  district,  who,  moreover, 
directed  the  subordinate  Magistrate  to  take  a 
recognizance  bond  in  the  sum  of  R50  from  the 
accused  that  he  would  not  for  one  year  enter  the 
house  and  would  not  commit  a  breach  of  the  peace. 
Held,  by  the  High  Court,  that  the  order  directing 
the  recognizance  bond  to  be  taken  should  be  set 
aside  as  having  been  improperly  made  by  the 
Magistrate  in  the  absence  of  the  accused  and  upon 
the''  assertion  of  his  adversary.  Semble :  The 
order  was  also  illegal  as  not  authorized  by  8.  280 
or  any  other  section  of  the  Criminal  Procedure  Code. 
Reg.  v.  Bhaskar  K.  Khakkar       .     3  Bom.  Cr.  1 

10. Order  for  recognizance  in 

case  of  rioting — Crimimd  Procedure  Code,  1872, 
.s_  ^^g — Personal  recognizance.  No  order  requiring 
personal  recognizance  to  keep  the  peace  can   be 


conviction  of  criminal  trespass — Criminal 
Procedure  Code,  1872,  s.  489 — Sentence.  On  a  con- 
viction of  criminal  trespass  under  s.  447,  Penal  Code, 
the  Joint  Magistrate  added  to  the  sentence  of  im- 
prisonment an  order  that  the  prisoners  should 
give  recognizances  to  keep  the  peace.  The  Sessions 
Judge  recommended  that  the  order  as  to  recogni- 
zances should  be  quashed,  as  criminal  trespass  was 
not  one  of  the  offences  detailed  in  s.  489  for  which 
such  recognizances  could  be  taken.  The  High 
Court  declined  to  act  on  this  recommendation, 
holding  that  there  was  nothing  illegal  in  the  Joint 
Magistrate's  order,  the  conduct  of  the  accused 
clearly  pointing  to  an  intention  to  commit  a  breach 
of  the  peace.     Queen  v.  Jhapoo 

20  W.  B.  Cr.  37 

8. — Criminal     Proce- 


RECOGNIZANCE  TOJ  KEEP  PEACE— 

contd. 

3.  WHEN  RECOGNIZANCE  MAY  BE  TAKEN 

— contd. 

passed  under  Act  X  of  1872,  s.  489,  unless  the 
accused  has  been  convicted  of  rioting  or  any  other 
offence.     Sahebdi  v.  Ktjran  .     21  "W.  R.  Cr.  37 


11. 


Criminal  Proce- 


dure Code  (Act  V  of  1898),  s.  106— Security  for 
keeping  the  peace  on  conviction — Conviction  under 
s.  143  of  the  Penal  Code  (Act  XLV  of  1860). 
Conviction  of  a  person  under  s.  143  of  the  Penal 
Code  (being  member  of  unlaAvful  assembly)  is  not 
necessarily  a  ground  for  making  an  order  against 
him  under  s.  106  of  the  Criminal  Procedure  Code, 
In  order  to  bring  his  acts  mthin  the  terms  of  the 
latter  section,  there  must  either  be  an  express 
finding  to  the  effect  that  his  acts  involved  a  breach 
of  the  peace  or  an  evident  intention  of  committing 
the  same,  or  the  evidence  must  be  so  clear  as  to 
satisfy  the  Court  (without  an  express  finding)  that 
such  was  the  case.  Jib  Lal  Gir  v.  Jogmohax  Gir 
I.  L.  E.  28  Calc.  576 


12. 


Conmction  under 


s.  143  of  the  Penal  Code  (Act  XLV  of  I860)— Code 
of  Criminal  Procedure  (Act  V  of  1898),  s.  106.  An 
offence  imder  s.  143  of  the  Penal  Code  is  not  one  of 
the  offences  specified  in  s.  106  of  the  Code  of  Criminal 
Procedure  which  would  justify  an  order  directing  a 
person  or  persons  to  furnish  security  to  keep  the 
peace.  There  may  be  findings  in  the  case  which 
justify  such  an  order  if  such  findings  can  be  brought 
within  the  terms  of  s.  106.  Jib  Lal  Gir  v.  Jogmohun 
Gir,  I.  L.  R.  26  Calc.  576,  referred  to.  Where  the 
accused  were  convicted  under  s.  143  of  the  Penal 
Code  and  ordered  under  s.  106  of  the  Code  of 
Criminal  Procedure  to  furnish  security  to  keep  the 
peace,  and  it  was  alleged  that  the  facts  as  proved 
showed  that  the  accused  came  in  a  body,  some  of 
whom  were  armed  with  lathis  and  some  of  whom 
used  threats  and  did  other  acts  showing  an  evident 
intention  to  commit  breaches  of  the  peace: — Held, 
that  there  should  have  been  an  express  finding  to 
that  effect ;  that  if  the  accused  or  any  of  them  acted 
in  such  a  manner,  they  should  have  been  convicted 
of  criminal  intimidation  or  other  offence  which 
would  enable  the  Magistrate  to  bind  them  over 
to  keep  the  peace  ;  and  that  the  order  under  s.  106 
should  be  set  aside.  Shed  Bhajan  Sixgh  v. 
MosAwi        .         .         .      I.  li.  R.  27  Calc.  983 

4  C.  W.  N.  795 


13. 


Order  for  recognizance  to 


•witness  in  case  of  rioting— Admission  of  being 
present  at  or  near  scene  of  riot.  A  mtness  for  the 
defence  in  a  case  of  rioting  having  admitted  being 
present  at  or  near  the  scene  of  the  riot  and  denied 
that  the  accused  took  any  part  in  it,  the  Magistrate, 
after  finding  the  accused  guilty  and  without  further 
proceedings,  called  upon  both  the  accused  and  his 
witness  to  enter  into  bonds  to  keep  the  peace  for 
one  year.  Held,  that  this  procedure  was  illegal  so 
far  as  the  witness  was  concerned.  Qtjeen  v.  Kadeb 
Khan  .  .         I.  L.  R.  5  Mad.  380 
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becoghstzance;  to  keep  peace—     recognizance  to  keep  peace— 

contd.  contd. 


3.  WHEN  RECOGNIZANCE    MAY  BE  TAKpN 

— contd. 

14.  Order  for  recognizance  in 

case  of  criminal  intimidation — Criminal  Pro. 
cedure  Code,  1872,  s.  4S9 — Penal  Code,  ss.  303,  506. 
The  words  in  s.  489  of  the  Criminal  Procedure  Code, 
"  taking  other  unlaw:ful  measures  with  the  evident 
intention  of  committing  a  breach  of  the  peace,"  do 
not  include  the  offence  of  intimidation  by  threaten- 
ing to  bring  false  charges.  Where  therefore  a 
person  was  convicted  under  ss.  503  and  506  of 
the  Penal  Code  of  such  offence  : — Held,  that  the 
Magistrate  by  whom  such  person  was  convicted 
could  not,  under  s.  489  the  Criminal  Procedure 
Code,  require  him  to  give  a  personal  recognizance 
for  keeping  the  peace,  Empbess  of  India  r. 
RAGHrBAR  .  .     I.  L.  R.  2  All.  351 

15- Order  for  recognizance  on 

conviction  of  offence  of  voluntarily  causing 
hurt— PoK-er  of  Magistrate — Criminal  Procedure 
Code,  1S72,  a.  4S9.  It  is  in  the  power  of  a  Magis- 
trate, on  conviction  of  a  person  of  volimtarily 
causing  hurt,  to  take  security  from  him  under  3.  489 
of  Act  X  of  1872.  An  order  under  that  section 
requiring  security  should  not  direct  that  the 
person  convicted  should  execute  the  engage- 
ment to  keep  the  peace  at  the  end  of  the 
term  of  imprisonment  to  which  he  may  have  been 
sentenced.  The  person  convicted  is  at  liberty  to 
execute  the  engagement  at  once  or  at  any  time 
during  the  term.     Quekx  v.  Bachu 

7  N.  W.  328 

16.  Order  made  under  Criminal 

Procedure  Code,  1882,  s.  106,  with  respect 
to  a  person  convicted  of  theft—Illegality  there- 
of~Penal  Code  (Act  XLV  of  1860),  s.  379.  Where 
an  accused  person  was  convicted  of  an  offence  under 
s.  379,  Penal  Code,  and  the  Magistrate,  having  found 
on  the  evidence  that  there  was  an  intention  of  com- 
mitting breach  of  the  peace,  directed  him  to  execute 
a  bond  under  s.  106,  Criminal  Procedure  Code,  it 
was  held  that  the  order  under  s.  106  was  illegal,  as 
the  accused  was  convicted  of  theft  only.  Queen  v. 
Gendoo  Khan,  7  W.  R.  14,  and  Queeti  v.  Jhapoo, 
20  W.  R.  37,  distinguished.  Ram  Chabax  JIaitie 
V.  Umesh  Chxtjtdeb  Mondal     .    1  C.  W.  N.  186 

17. 


3.  WHEN  RECOGNIZANCE  MAY  BE  TAKEN 

— contd. 
second  recognizance  during  the  time  the  first  recog- 
nizance is  in  force  is  illegal.     QrEEX  v.  Kumodixi- 
KAXT  Baxerjee  Chowdhky 

8  B.  li.  R.  Ap.  30  :  18  W.  R.  Cr.  44 


19. 


Criminal  Proce- 


dure Code  (Act  XXV  of  1861),  s.  298— Illegal 
order.  A  was  bound  over  to  keep  the  peace  for  a 
year.  Before  the  expiry  of  the  period,  he  was  in- 
volved in  fresh  disputes  with  other  persons.  The 
Deputy  Magistrate,  instead  of  referring  the  case  to 
the  Court  of  Session  under  s.  298  of  the  Code  of 
Criminal  Procedure,  directed  A  to  enter  into  another 
recognizance  for  a  further  period  of  one  year.  Held, 
that  the  order  was  illegal.  Queex  v.  Kaxix\th 
Biswas  .  6  B.  L.  R.  Ap.  116  :  15  W.  R.  Cr.  18 


20. 


Criminal  Proce- 


Order  for  recognizance  to 
refrain  from  collecting  cesses— Cnmjna/  Pro- 
cedure Code,  1861,  s.  282.  A  Magistrate  cannot  pass 
an  order  under  s.  282  calling  on  a  person  to  enter 
into  recognizances  not  to  collect  certain  cesses, 
though  under  s.  282  the  Magistrate  may  bind  him' 
down  to  keep  the  peace,  if  there  is  sufficient  evidence 
to  show  that  a  breach  of  the  peace  is  imminent 
through  his  act.  In  the  matter  of  LrcHMEEPux 
Si^GH         ...  14  W.  R.  Cr.  3 

18. Order  for   second  recogni- 
zance   before  expiration   of  ^rst— Criminal 


Procedure  Code  (Act  XXV  of  1861),  s.  290— Exe- 
cution  of   second   recognizance.     Under   s.    290   of 
the  Criminal  Procedure  Code,  an  order  to  execute  a 
VOL.  IV. 


dure  Code  (Act  V  of  1S9S),  ss.  120  (2),  123 Or- 
der to  give  fresh  security  upon  expiry  of  a  previous 
and  existing  security  bond,  legality  of.  A  security 
to  keep  the  peace  once  given  is  sufficient  for  that 
purpose  so  long  as  it  is  in  force  in  respect  of  every 
act  of  the  person  bound  over  breaking  any  of  its 
conditions.  A  second  order  to  give  further  security 
during  the  continuance  of  the  first  one  is  not  contem- 
plated by  law;  but  if  upon  expiry  of  the  first 
order  the  dispute  still  exists,  a  further  security  may 
be  demanded  on  fresh  proceedings  properly  taken. 
ilAHOMED  Abdul  Baki  v.  Empbess 

4  C.  W.  N.  121 

21. IMsputes  concerning  land — 

Criminal  Procedure  Code  (Art  X  of  ISsj),  ss.  107, 
l-lo — Procedure  Where  a  dispute  likely  to  cause 
a  breach  of  the  peace  exists  concerning  possession 
of  land,  proceedings  under  s.  145,  and  not  imder 
s.  107,  of  the  Criminal  Procedure  Code  should 
be  instituted.  Dolegobixd  Chowdhry  v.  Dhaxtt 
Khax     .         .         .         .    I.  L.  R.  25  Calc.  559 

22.   In  a   case   of   a 

dispute  regarding  land  where  the  Magistrate  had 
taken  proceedings  under  s.  107  and  one  of  the  parties 
moved  the  High  Court,  and  contended  that  the 
Magistrate  should  have  acted  under  s.  145,  and  not 
s.  107,  the  High  Court  held  that  they  were  not  com- 
petent to  direct  the  Magistrate  to  act  under  s.  145, 
but  they  expressed  an  opinion  that  it  would  be 
more  desirable  that  proceedings  should  be  taken 
under  that  section,  and  left  it  to  the  Magistrate  to 
consider  whether  it  would  not  be  desirable  to 
institute  proceedings.  In  the  matter  of  the  petition 
of  Ekram  SesGh  "  .  .  3  C.  W.  N.  287 
\   Bejoy  Srs'GHA  Neogi  v.  Empress 

3  C.  W.  N.  463 

23. Assembly  of  armed  men — 

Criminal  Procedure  Code,  s.  106 — Binding  down  to 
keep  the  peace,  order  for.  S.  106  of  the  Code  of 
Criminal  Procedure  may  apply  to  a  case  in  which 
armed  men  are  assembled  with  the  intention  of 
committing   a    breach  of  peace,  but  no  breach  of 
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BECOGNIZANCE   TO    KEEP    PEACE— 

contd. 

3.  WHEN  RECOGNIZANCE  MAY  BE  TAKEN 

— contd. 

the  peace  occurs  because  the  assembly  does  not 
go  so  far.     Srihaki  Shome  v.  Lal  Khan  (1900) 

5  C.  W.  N.  250 

24.  Security   for   keeping   the 

peace  on  conviction,  order  for — Offences  not 
u-itJiin  the  terms  of  s.  106  of  the  Code  of  Criminal 
Procedure  (Act  V  of  1S9S) — Diit>j  of  Magistrate  to 
record  findings  of  fact  which  make  that  section  applic- 
able. Where  the  offences  of  which  a  person  is  con- 
victed do  not  in  themselves,  and  apart  from  any 
other  incidents,  come  within  the  terms  of  s.  106  of 
the  Criminal  Procedure  Code,  it  is  incumbent  upon 
the  Magistrate  to  record  a  clear  finding  with  respect 
to  the  facts  which  in  his  opinion  make  the  provisions 
of  that  section  applicable.  Jib  Lal  Gir  v.  Jogmohan 
Gir,  1.  L.  B.  26  Calc.  576,  followed.  Baidya  Nath 
Majumdak  v.  Nibaean  Chxjnder  CIope  (1902) 

I.  L.  R.  30  Calc.  93 
s.c.  6  C.  W.  N.  471 


25. 


Houee-trespass — Criminal 


Procedure  Code  {Act  V  of  1S9S),  s.  106,  order  under, 
when  proper — Breach  of  peace — Penal  Code,  s.  44S. 
An  order  under  s.  106,  Code  of  Criminal  Proce- 
dure, can  be  passed  against  a  person  who  has 
been  convicted  of  house-trespass,  if  he  committed 
it  M-ith  the  object  of  causing  hurt.  Suhal  Chunder 
Bey  V.  Pam  Kanai  Sanyasi,  I.  L.  R.  25  Calc.  628, 
distinguished.  Queen  v.  Gendoo  Khan,  7  W.  R. 
Cr.  14,  and  Queen  v.  Jhapoo,  20  W.  R.  Cr.  37, 
referred  to.  Tarini  Charan  Mundle  ?>.  Gottri- 
KANT  Biswas  (1902)         .         .        7  C.  W.  K".  25 


26. 


proper — Criminal  Procedure  Code  {Act  V  of  1898), 
ss.  i07,  118 — Record  of  order.  An  order  under 
s.  118,  Code  of  Criminal  Procedure,  requiring 
security  for  keeping  the  peace,  should  show  that 
the  person  so  called  upon  is  likely  to  commit 
a  breach  of  the  peace  or  disturb  the  public 
tranquillity  or  to  do  some  wrongful  act  that  may 
probably  occasion  breach  of  the  peace  or  disturb 
the  public  tranquillity.  W^here  an  order  passed 
under  s.  118,  Criminal  Procedure  Code,  stated 
that  the  persons  bound  over  had  used  their 
influence  for  the  purpose  of  stopping  the  services 
of  the  village  barber,  washerman  and  others  from 
being  rendered  to  complainant,  and  also,  generally, 
that  they  had  committed  "  diverse  other  acts  of 
oppression  :"  HeM,  that  the  former  statement  was 
not  enough  to  justify  an  order  under  s.  118,  Code 
of  Criminal  Procedure,  and  the  latter  was  by  itself 
too  vague  to  sustain  the  order.  Jinnat  Chow- 
dry  1-.  Rhtjsen  (1902)         .  .    7  C.  "W.  N".  32 


27. 


Criminal  Proce- 


dure Code  {Act  V  of  1898),  «.  106~Order  for  security 
to  keep  the  peace  on  convictions  for  offences  not  neces- 
sarilj  involving  a  breach  of  the  peace — Validity. 
Certain  accused  were  convicted  of  theft,  of  mischief, 
and  of  being  members  of  an  unlawful  assembly. 


.  Order  of  recognizance  -when 


RECOGNIZANCE    TO    KEEP    PEACE— 

contd. 

3.  WHEN  RECOGNIZANCE  MAY    BE  TAKEN 
— concld. 

They  were  sentenced  to  imprisonment,  and  were 
further  required  to  give  security  to  keep  the  peace. 
There  was  no  finding  that  a  breach  of  the  peace  had 
been  committed  by  them.  Held,  on  revision,  that 
the  order  requiring  them  to  give  security  for  keep- 
ing the  peace  must  be  set  aside,  as  none  of  the 
offences  for  which  they  had  been  convicted  neces- 
sarily involved  a  breach  of  the  peace.  Qucere  : 
Whether  such  an  order  might  be  made  in  a  case 
in  which  a  person  is  not  accused  of  an  offence 
involving  a  breach  of  the  peace,  but  there  is 
nevertheless  an  express  finding  that  a  breach  has 
been  committed.  Kanxookakan  Ktjnhamad  v. 
Emperor  (1902)     .         .     I.  L.  R.  26  Mad.  469 

4.  CREDIBLE  INFORMATION. 

1. Nature  of  information  re- 
quired—Crmma?  Procedure  Code,  1882,  s.  107. 
Held  by  the  Divisional  Bench,  that  "  information  " 
of  the  kind  mentioned  in  s.  107  of  the  Criminal 
Procedure  Code,  1882,  must  be  clear  and  definite, 
directly  affecting  the  person  against  whom  process 
is  issued,  and  should  disclose  tangible  facts  and 
details  so  that  it  may  afford  notice  to  such  person  of 
what  he  is  come  prepared  to  meet.  In  the  matter 
of  the  petition  of  Jai  Prakash  Lal 

I.  L.  B.  6  All.  26 


2. 


Report  of     police      officer. 


The  report  of  a  police  officer  is  "  credible  informa- 
tion "  within  s.  282  of  the  Code  of  Criminal  Pro- 
cedure, 1861.  In  the  matter  of  Brixdabcn 
Shaha  .         .         .         .     10  W.  R.  Cr.  41 

Behari  Patak  v.  Mahomed  Hyat  Khan 

4  B.  Ij  R.  F.  B.  46 
12  W.  R.  Cr.  60 

3.    . -    Criminal    Proce- 

dure Code,  1872,  ss.  491,  530.  A  police  report  is, 
under  Act  X  of  1872,  s.  530  (explanation),  suffi- 
cient information  on  which  a  Magistrate  may  take 
action  in  a  case  of  apprehended  breach  of  the  peace 
under  s.  491  of  that  Act.    Queen  v.  Ram  Chunder 

Roy 21  W.  R.  Cr.  28 

Statement    of  complainant 


on  oath — Criminal  Procedure  Code,  1861,  s.  282. 
There  is  nothing  in  the  Criminal  Procedure  Code 
which  makes  it  imperative, on  a  Magistrate  to  con- 
front the  accuser  and  the  accused  in  a  case  under 
s.  282  of  the  Criminal  Procedure  Code  ;  and  if  a 
Magistrate  considers  a  statement  on  oath  of  a  com- 
plainant to  be  "  credible  information  "  under  that 
section,  there  is  no  reason  why  he  should  not  call  on 
the  accused  to  give  security,  the  sufficiency  of  such 
"  credible  information  "  being  ordinarily  loft  to  the 
Magistrate  to  determine.  In  the  matter  of 
petition  of  Tarinee  Kant  Lahoory  Chowdhry 

8  W.  R.  Cr.  79 

5. .  Statement  of  complainant — 

Expectation  of  attack  by  defendant — Criminal  Pro- 
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EECOGNIZAKCE  TO    KEEP    PEACE— 
contd. 

4.  CREDIBLE  INFORMATION— con<:W. 

cedure  Code,  1861,  s.  2S2.  A  statement  by  a  com- 
plainant (believed  by  the  Magistrate)  that  he  ex- 
pected the  defendant  at  any  time  to  make  an 
attempt  on  his  person  or  property,  is  credible 
information,  vsithin  the  meaning  of  s.  282  of  the 
Code  of  Criminal  Procedure,  of  an  intended  breach 
of  the  peace.       Queex  v.  Kkistexdro  Roy 

7  W.  R.  Cr.  30 
6.  Petition  not  on  oath  -  Crimi- 
nal Procedure  Code,  1S61,  s.  282.  A  petition  un- 
supported by  any  complaint  or  deposition  on  solemn 
affirmation  cannot  he  considered  "  credible  informa- 
tion "  within  the  meaning  of  s.  282  of  the  Code  of 
Criminal  Procedure  on  which  to  warrant  a  Magis- 
trate to  demand  security  to  keep  the  peace.  Cha- 
MAKO  Malo  v.  Kashi  Chcxdee  Lalla 

8  W.  R.  Cr.  85 

Statement  by  private  person. 


not  on  oath — Report  by  Subordinate  Magistrate 
—Criminal  Procedure  Code,  1S61,  ss.  2S2,  288.  A 
statement  by  a  private  person,  not  upon  oath  or 
solemn  affirmation,  is  not  credible  information  upon 
which  alone  a  Magistrate  should  issue  a  summons 
under  s.  282  of  the  Code  of  Criminal  Procedure. 
JSemble  :  A  report  by  a  Subordinate  Magistrate  of 
facts  within  his  knowledge  would  be  credible  infor- 
mation upon  which  such  summons  might  issue,  but 
would  not  be  sufficient  ground  for  a  final  adjudica  - 
■tion  under  s.  288.     Reg.  v.  Jfvanji  LniJi 

6  Bom.  Cr.  1 

8.  Eeport  of   Magistrate— Cn- 

minal  Procedure  Code,  1861,  s.  282.  The  report  of 
a  Subordinate  Magistrate  is  such  "  credible  informa- 
tion "  Avithin  the  meaning  of  s.  282  of  the  Code 
of  Criminal  Procedure  as  to  authorize  a  Magistrate 
to  summon  an  individual  named  in  the  report,  and 
require  him  to  enter  into  a  recognizance  to  keep  the 
peace,  although  the  report  does  not  suggest  that 
a  recognizance  should  be  required,  but  suggests 
other  means  for  the  prevention  of  dispute  and  the 
preservation  of  order.  Ex  parte  Nellikel  Edat- 
THn.  Itti  PtTNGY  AcHEX  .         2  Mad.  240 

Reg.  v.  Ieapa  bes-  Basapa     .     8  Bom.  Cr.  162 

9-  Conversations  out  ofCoart 

— Evidence — Criminal  Procedure  Code,  1882,  s.  107. 
Conversations  out  of  Court  with  persons,  however 
lespectable,  are  not  proper  or  legal  material  on 
which  Magistrates  should  adopt  proceedings  under 
8. 107,  Act  X  of  1882.     Empress  v.  Babua 

I.  L.  R.  6  All.  132 


RECOGNIZANCE  TO    KEEP    PEACE— 

contd. 

5.  SUMMONS— core<<f. 

case  in  which  parties  are  summoned  to  show  cause 
why  they  should  not  be  bound  down  to  keep  the 
peace,  the  proceedings  should  be  conducted  with 
due  regard  to  the  provisions  of  ss.  491  and  492  of 
the  Criminal  Procedure  Code,  and  the  summons 
should  distinctly  specify  the  amount  and  nature  of 
the  security  required  and  the  time  for  which  the 
security  is  to  run.     Qceex  v.  Gusga  Singh 

20  W.  R.  Cr.  38 

-Dispute  likely  to 


occasion  breach  of  the  peace.  It  should  appear  on 
the  face  of  a  Magistrate's  order  that  he  had  received 
credible  information  that  the  persons  ordered  to 
enter  into  their  recognizances  were  likely  to  commit 
a  breach  of  the  peace,  or  to  do  any  act  that  might 
probably  occasion  a  breach  of  the  peace.  In  re 
BmESHUREE  Pershad         .  6  W.  R.  Cr.  93 

3.  '■ —  Criminal        Pro- 


cedure Code,  1861,  s.  2S3 — Separate  suynmons  to 
several  persons.  It  is  essential  to  the  validity  of  a 
summons  issued  under  s.  2S3  that  it  should  con- 
tain the  substance  of  the  information  by  which 
the  Magistrate  is  moved  to  act.  A  separate  sum- 
mons should  be  issued  to  each  person  required  to 
furnish  security,  and  a  separate  bond  taken  from 
each,  which  should  be  in  the  form  required  by  the 
Code,  and  in  the  order  the  Magistrate  should  state 
the  period  for  which  the  person  against  whom  the 
order  is  made  is  to  be  imprisoned  if  ho  fail  to  comiDly 
with  it.     Queen  v.  Powell  .     3  N.  "W.  96 

4.  . Criminal  Proce- 
dure Code,  1861,  .«.  282.  A  summons  under  s.  282 
of  the  Criminal  Procedure  Code,  1861,  should  set 
forth  the  substance  of  the  information.  It  should 
also  call  upon  the  parties  summoned  to  show  cause. 

QUEEX  V.  NlJABUT  HuSSEIX 

1  N.  W.  Ed.  1873,  304 
5 Criminal    Proce- 


dure Code,  1861,  s.  283.  The  summons  to  a  person 
to  show  cause  why  he  should  not  be  required  to 
furnish  recognizances  to  keep  the  peace  should, 
under  s.  283,  Code  of  Criminal  Procedure,  set  out 
the  substance  of  the  information  against  him. 
When  the  party  summoned  shows  cause,  the 
Magistrate  in  taking  evidence  should  look  not 
merely  to  the  question  of  possession,  but  also 
whether  he  is  satisfied  that  there  was  a  probability 
of  a  breach  of  the  peace.  Kooxjbehary  Chow- 
DHRY  V.  Eknath   Guraix       .     15  W.  R.  Cr.  43 


10. 


6. 


Criminal    Proce- 


Information    unsupported    i    <^"''«  Code  {Act  X  of  1S72),^  s.  492.     The  words  of 


l)y  witnesses — Necessity  for  witnesses.  It  is  not 
necessary  to  call  witnesses  in  support  of  an  informa- 
tion laid  before  a  Magistrate  previous  to  requiring 
security  for  keeping  the  peace.  In  the  matter  of 
MtTLLICK  FxJKEEBrN  .  .      11  W.  R.  Cr.  6 

5.  SUM3I0XS. 
Contents      of    summons — 


Criminal  Procedurt  Code,  1872,  si.  491,  492.     In  a 


s.  492  of  the  Code  of  Criminal  Procedure  are 
directory,  and  not  imperative  ;  and  an  omission  to 
insert  in  a  summons  under  that  section  the  amount 
of  the  recognizance  and  security  required  will  not 
invalidate  any  subsequent  proceedings  binding 
over  the  parties  to  keep  the  peace.  Abasu  Begum 
V.  Umda  Khanum     .         .     L  L.  R.  8  Cale.  724 

7. Porm  of  summons — Summons 

to  appear — Criminal  Procedure  Code,  1872,  «.  491i 

14  u  2 
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RECOGNIZANCE    TO  KEEP     PEACE— 

contd. 

5.  SUMMONS— concM. 

A  summons  setting  out  that  the  person  to  whom  it 
is  directed  is  charged  with  an  ofEence  under  s.  491  of 
the  Criminal  Procedure  Code,  and  requiring  his 
personal  ajDpearance  in  Court,  is  not  such  a  sum- 
mons as  is  required  by  that  section.  In  the 
tnatter  of  Chaeoo  Chuxder  Mullick 

10  C.  L.  R.  430 

G.  OPPORTUNITY  TO  SHOW  CAUSE. 
1. Omission  to  issue  summons 


to  sliow  cause — Order  directing  recognizance  to 
he  taken.  An  order  directing  certain  persons  to 
enter  into  recognizances  of  R500  each,  conditioned 
to  keep  the  peace  for  the  period  of  one  year,  without 
first  summoning  them  to  show  cause  why  they 
should  not  be  required  so  to  do,  is  irregular,  and 
will  be  quashed.     Queek  v.  Moonee  Doobey 

2  N.  W.  189 

Kali  Pershad  Siedar  v.  Futteh  Chund  Dass 

9  W.  R.  Cr.  16 


2. 


Order     giving    insufla.cient 


time  to  show  cause — Irregular  order — Criminal 
Procedure  Code,  1S72,  s.  491.  Where  parties 
required  on  the  1st  July  to  show  cause  on  the  9th 
under  s.  491,  Criminal  Procedure  Code,  why  they 
should  not  furnish  security  for  breach  of  the 
peace  were  served  on  the  5th  and  7th  idem,  it  was 
held  that  they  had  not  had  sufficient  time  allowed 
them  for  the  purpose,  and  the  order  requiring 
security  was  accordingly  sot  aside.  Qtteek  v. 
Cheyt  Singh         .         .         .22  W.  R.  Cr.  70 

Omission  to  give  opportunity 


to  show  cause — Criminal  Procedure  Code,  1872, 
s.  492.  On  a  complaint  being  lodged  of  criminal 
trespass  and  assault,  the  Magistrate  recorded  that, 
after  interrogating  the  witnesses,  he  found  that  a 
breach  of  the  peace  was  likely  to  ensue,  and  proceed- 
ed to  examine  the  complainant  and  two  of  his  wit- 
nesses and  the  accused,  and  thereupon  ordered  that 
the  parties  should  furnish  recognizances  to  keep  the 
peace  •• — Held,  that  the  parties  had  not  had 
opportunity  afforded  them  under  s.  492,  Criminal 
Procedure  Code,  to  show  cause  \\\\y  they  should  not 
be  bound.     Queen  z;.  Shfkur  Mahomed. 

22  W.  R.  Cr.  68 

4. Notice   to  accused 


giving  insufficient  time.  The  notice  to  the  accused 
should  give  him  sufficient  time  to  come  in  and  pro- 
duce his  evidence.  Queen  v.  Isreepershad 
Singh  .         .         .         .       20  W.  R.  Cr.  18 

Run  Bahadur  Singh  v.  Tilessuree  Kooer 

22  W.  R.  Cr,  79 


7.  SUMMONING  WITNESSES. 


1. 


Obligation  of  Magistrate  as 

to  summoning  w^itnesses — Cri7ninal  Procedure 
Code,  1S72,  s.  491.  A  Magistrate  is  bound  to  assist 


RECOGNIZANCE    TO    KEEP  PEACE — 

contd. 

7.  SUMMONING  WITNESSES— concZrf. 

both  parties  in  a  case  under  s.  491,  Criminal  Proce- 
dure Code,  1872,  in  bringing  in  their  witnesses  by 
issuing  summonses  to  attend.      Queen  v.  Cheyt 
Singh  .         .         .  22  W.  R.  Cr.  70 

Right    to    adjournment    to 


produce  ^>7itnesses— Criminal  Procedure  Code, 
1872,  ss.  491,  496,  497.  Under  the  sections  (491  and 
497)  of  the  Criminal  Procedure  Code  relating  to 
security  for  breach  of  the  peace,  the  party  charged  is- 
not  entitled,  when  sufficient  time  has  already  been 
given  him  to  show  cause  and  to  produce  his  wit- 
nesses to  an  adjournment  in  order  to  produce  his 
witnesses.  In  such  a  case,  he  must  either  bring  his 
M'itnessos  with  him  or  apply  for  summons  in  such 
time  as  to  enable  him  to  bring  them  into  Court  on 
the  dav  fixed.     Chulan  Tewari  v.  Sukedad  Khan 

23  W.  R.  Cr.  9 

8.  LIKELIHOOD  OF  BREACH  OF  PEACE 
AND  EVIDENCE. 

1. Evidence  of  specijBc  act  or 

conduct  likely  to  cause  breach  of  the  peace 

- — Criminal  Procedure  Code,  1872,  s.  491.  A  party 
cannot  be  called  upon  under  Act  X  of  1872,  s.  491,. 
to  enter  into  recognizances  to  keep  the  peace,  unless 
the  evidence  points  to  some  specific  conduct  or  act 
on  his  part  from  which  a  reasonable  or  immediate 
inference  can  be  drawn  that  he  is  likely  to  commit  a 
breach  of  the  peace.  Huree  Mohun  Mullick  v. 
Kalinath  Roy  .         .  25  W.  R.  Cr.  IS 

Mere  possibility  of  breach 


of  peace — Criminal  Procedure  Code,  1872,  s.  491. 
To  justify  an  order  under  s.  491,  Act  X  of  1872, 
calling  on  a  person  to  give  security  to  keep  the 
peace,  there  must  be  a  reasonable  probability  of  a 
breach  of  the  peace  being  committed,  ancl  not 
merely  a  bare  possibility  of  a  breach  of  the  peace. 
Queen  v.  Abdool  Huq        .        20  W.  R.  Cr.  57 

Queen   v.  Hur  Kumari  Dassia 

24  W.  R.  Cr.  10 

3,  — Omission  to  prevent  rioting 

— Criminal  Procedure  Code,  1S61,  s.  282. 
Parties  who  are  not  stated  by  a  Magistrate  to  be 
likely  to  commit  a  breach  of  the  peace,  or  to  do 
any  act  that  may  probably  occasion  a  breach  of  the 
peace,  cannot  be  called  upon  to  enter  into  recogni- 
zances to  keep  the  peace  with  a  view  that  they 
should  interfere  to  prevent  riot,  simply  because  they 
did  not  interfere  when  they  might  have  done  so 
between  the  persons  actualh'^  quarrelling  so  as  to 
prevent  a  riot,  their  laches  in  this  respect  not  bring- 
ing them  within  the  purview  of  s,  282  of  the  Code  of 
Criminal  Procedure.     Queen  v.  Omerto  Lall 

19  W.  R.  Cr.  32 

4.  Acts  of  agents  of  zamindar 

— Non-resident  zamindar,  liahility  of.  A  non- 
resident zamindar  cannot  be  bound  over  to  keep 
the  peace  because  his  local  agents  are  committing 
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S.  LIKELIHOOD    OF    BREACH    OF    PEACE 
AND  EVIDENCE— conid. 

acts  likely  to  cause  a  breach  of  the  peace.  In  the 
matter  of   Charoo  Chu>"deb  Muluck 

10  C.  L.  R.  430 

5.   Probable  resistance   by  rai- 

yats — Distraint  for  arrears  of  rent — Criminal  Pro- 
cedure Code,  1S7-2,  s.  491.  The  petitioner,  a  tahsil- 
dar,  applied  to  the  police  for  assistance  to  protect 
him  while  distraining  the  crops  of  certain  raiyats 
for  arrears  of  rent.  On  this  being  reported  to  the 
Magistrate,  he  required  the  petitioner  to  furnish 
security  to  keep  the  peace,  on  the  ground  that  any 
riot  which  might  result  from  the  resistance  of  the 
raij-ats  to  the  attachment  of  their  crops  would  be 
attributable  to  his  act.  This  order  was  set  aside 
by  the  High  Court  as  illegal,  because  the  Magistrate 
had  not  found  that  the  petitioner  himself  was  likely 
to  commit  a  breach  of  the  peace.  In  the  matter  of 
Shed  Sukn  Lall  .         .  3  C.  L.  R.  280 

6.  Want  of  evidence  of  likeli- 
hood of  breach  of  peace.  A  Magistrate  cannot 
bind  over  a  person  to  keep  the  poace  where  there  is 
no  evidence  to  show  that  such  person  was  likely  to 
commit  a  breach  of  the  peace,  or  to  do  any  act  that 
might  probably  occasion  a  breach  of  the  peace. 
t^uEEX  V.  Ktdar  Nate         .  7  N.*^"W.  233 

In  ike  matter  of  the  petition  of  Brojesdro 
KrMAE  Roy  Chowdhry  alias  Dighoo  Baboo 

17  W.  R.  Cr.  35 


7. 


Want  of  adjudication  as  to 


security  for  preservation  of  peace — Recogni- 
zance made  on  admission  of  accused.  A  Magistrate 
has  no  power  to  make  an  order  that  an  accused 
person  should  ent«r  into  a  bond  to  keep  the  peace 
until  after  an  adjudication  that  it  is  necessary  for 
the  preservation  of  peace  to  take  a  bond  from  him, 
and  until  he  is  satisfied  on  that  point,  unless  there  is 
an  admission  by  the  party  against  whom  the  order  is 
to  be  made.     Queen  v.  Laix  Behabee  Singh 

11  W.  R.  Cr.  50 

8.  Evidence    of   necessity  for 

'taking  security — Necessity  of  adjudication  by 
Magistrate — Onus  probandi.  In  proceedings  against 
persons  to  show  cause  why  they  should  not  enter 
into  bonds  to  keep  the  peace,  it  is  incumbent  on 
the  Magistrate  to  adjudicate  judicially  on  evidence 
given  before  him  as  to  the  necessity  for  taking  such 
Eecurity ;  and  in  such  cases  the  onus  of  proof  lies 
upon  the  party  on  whose  complaint  the  summons 
•was  issued.     Queen  v.  Xibunjun  Singh 

2  N.  W.  431 


9. 


Inquiry  by   Ma- 


gistrate— Criminal  Procedure  Code,  1861,  s.  282. 
After  calling  upon  a  person,  under  s.  282  of  the 
Code  of  Criminal  Procedure,  to  show  cause  why  he 
should  not  enter  into  recognizances  to  keep  the 
peace,  a  Magistrate  should  not  order  the  defendant 
to  enter  into  such  recognizances  without  taking 
-evidence,  or  making  inquiry  whether  defendant  had 


RECOGNIZANCE  TO  KEEP     PEACE— 

contd. 

8.  LIKELIHOOD    OF    BREACH    OF    PEACE 
AND  EVIDENCE— co«<<f. 

committed  any  act  which  might  probably  occasion  a 
breach  of  the  peace.  Queen  v.  Deo  Nundun 
Singh  .         .         .         .      12  W.  R.  Cr.  16 

Queen  v.  Harvey     .         .     20  W.  R.  Cr.  68 

10.  Evidence  of  likelihood  of 

breach  of  peace — Necessity  of  adjudication  by 
Magistrate.  After  summoning  a  person  to  show 
cause  why  he  should  not  enter  into  a  bond  to  keep 
the  peace,  the  Magistrate  cannot  bind  over  that 
person  until  he  adjudicates  on  evidence  before 
him  that  such  person  is  likely  to  commit  a  breach  of 
the  peace.  Goshain  Luchmun  Pershad  PooREfi 
V.  PoHoop  Narain  Pooeee    .     24  W.  R.  Cr.  30 

Queen  v.  Niaz  Ali    .         .         .     5  N.  W.  80 

Queen  i-.  Isreepershad  Singh 

20  W.  R.  Cr.  18 

Run  Bahadoor  Singh  v.  Tilessuree  Kooer 
22  W.  R.  Cr.  79 


11. 


Evidence 


not 


taken  in  presence  of  accused — Criminal  Procedure 
Code,  1872,  ss.  491,  494 — Necessity  for  adjudica- 
tion by  Magistrate.  A  Magistrate  cannot  bind  over 
a  person  to  keep  the  peace  unless  he  has  adjudicated 
on  evidence  taken  in  the  presence  of  that  person 
that  a  breach  of  the  peace  is  probable.  If  such 
person  fails  to  attend  on  a  summons  duly  served,  a 
warrant  should  issue  (s.  494)  ;  the  order  for  security 
cannot  be  passed  ea:  parte.  In  the  matter  of 
Okhul  Chuntjer  Biswas        .       .     1  C.  L.  R.  48 


12. 


Criminal   Proce- 


dure Code,  1872,  s.  491 — Necessity  for  adjudication 
by  Magistrate — Notice.  To  constitute  a  proper 
foundation  for  an  order  under  s.  491  of  the  Criniinal 
Procedure  Code,  1872,  it  is  necessary  that  the  Magis- 
trate should  adjudicate  upon  legal  evidence  before 
him  that  the  person  against  whom  the  order  is  made 
is  likely  to  commit  a  breach  of  the  peace,  and  the 
Magistrate  should  give  notice  to  the  party  who  is 
to  be  affected  by  the  order,  of  the  particular  conduct 
on  his  part  which  is  complained  of.  Where  such 
notice  was  given  and  the  ground  of  complaint  to 
which  such  notice  had  reference  was  found  by  the 
Magistrate  to  be  unfounded,  it  was  held  that  the 
Magistrate  could  not  proceed  to  adjudicate  that  an 
entirely  different  ground  existed  upon  which  it  was 
likely  that  the  party  charged  would  commit  a  breach 
of  the  peace.  Ram  Kissobe  Achabjee  Chowdhry 
V.  Abip  Khan        .         .         .         21  W.  R.  Cr.  6 

13. Necessity        of 

judicial  investigation  and  adjudication.  In  order  to 
warrant  an  adjudication  under  s.  288,  Civil  Proce- 
dure Code,  1861,  there  should  be  a  judicial  investi- 
gation, and  the  order  should  be  passed  upon  legal 
evidence  duly  taken  and  recorded.  Reg.  v.  Jivanji 
Lemji  ...  6  Bom,  Cr.  1 


14.  Order  for  recog- 
nizance mxide  icithout  evidence  duly  taken.  Order 
of  District  Magistrate,  requiring  certain  persons  to 
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enter  into  recognizances  and  find  security  to  keep 
the  peace,  reversed,  as  such  order  appeared  to  have 
been  made  without  any  legal  evidence  having  been 
taken  and  recorded,  as  required  by  s.  307  of  the 
Criminal  Procedure  Code,  1861,  Reg.  v.  Dalpat- 
RAM  Pemabhai        .         .         .5  Bom..  Cr.  105 


15. 


Presence 


of 


accused — Criminal  Procedure  Code  (Act  XXV  of 
IS 61),  s.  282 — Procedure.  Before  making  an  order 
absolute  directing  a  person  to  enter  into  a  bond  to 
keep  the  peace,  the  Magistrate  must  take  the  evid- 
ence on  which  he  bases  the  order  in  the  presence 
of  the  accused  or  his  agent.  (Gloveb,  J.,  dissen- 
ing.)     Maghan  Misea  v.     Chamman  Teli 

2  B.  Ij.  R.  a.  Cr.  7  :  10  W.  R.  Cr.  46 

QtTEEK  V.  NaESIXGH  NaEAYAN 

2  B.  li.  R.  A.  Cr.  7   note  :  10  W.  R.  Cr.  1 


16. 


Presence 


of 


accused — Necessity  of  adjudicating  on  evidence. 
A  Magistrate  is  not  competent  to  require  persons 
to  give  security  to  keep  the  peace  until  he  has 
adjudicated,  on  evidence  taken  in  their  presence, 
that  they  have  by  their  conduct  rendered  this 
necessary.  Run  Bahadoor  Singh  v.  Tilessuree 
Kooer,  22  W.  B.  Cr.  79,  cited  and  followed.  In 
the  matter  of  Umda  Khanum         .     3  C.  L.  R.  72 

17. Dispute  nicely  to 

cause  breach  of  peace — Report  of  police  officer. 
The  existence  of  a  dispute  likely  to  cause  a  breach  of 
the  peace  must  be  first  proved  by  legal  evidence 
before  the  Magistrate  can  proceed  to  call  upon  the 
parties  to  enter  into  recognizances  to  keep  the 
peace.  The  report  of  a  police  officer  is  not  such 
legal  evidence.     Abhaya  Chowdhaby  v.  Brae 

6  B.  L.  R.  Ap.  148  :  15  W.  R.  Cr.  42 

18.   — Report    of    police 

officer — Procedure.  Held  (Glovee,  ,/.,  dissentiente), 
that  the  report  of  a  police  officer,  though  it  justi- 
fies the  issuing  of  a  summons,  is  not  sufficient 
ground  on  which  to  bind  a  man  over  in  a  recogni- 
zance to  keep  the  peace.  The  Magistrate  must  ad- 
judicate on  the  question  whether  there  is  reason- 
able ground  for  believing  that  the  defendant  is 
likely  to  commit  a  breach  of  the  peace,  after  taking 
evidence  in  the  presence  of  the  person  charged,  and 
giving  him  an  opportunity  to  cross-examine  the 
witnesses.  Behaei  Patak  v.  Mahomed  Hyat 
Khan.  Dtjkne  v.  Hem  Chandra  Chowdhey. 
Government  v.  Behari  Lall  Brajabasi 

4  B.  L.  R.  F.  B.  46 :  12  W.  R.  Cr.  60 

In  the  matter  of  Poeesh  Naeain  Roy 

16  W.  R.  Cr.  45 


19. 


Report  of    police 


inspector.  A  report  of  an  inspector  of  police  and 
the  evidence  given  by  the  same  inspector  are  not 
sufficient  to  justify  an  order  binding  a  person  to 
keep  the  peace.  In  the  matter  of  Rajendro 
KiSHOKE  Roy  Chowdhry       .     10  W.  R.  Cr.  55 
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20. 


Criminal  Proce- 


dure Code,  1861,  s.  282 — Inquiry  before  taking  re- 
cognizances— Cross-examination  of  witnesses.  The 
kind  of  inquiry  required  to  be  held  by  a  Magistrate 
in  cases  under  s.  282,  Code  of  Criminal  Procedure, 
is  a  full  judicial  inquiry,  evidence  being  taken  in  the 
presence  of  the  parties  charged,  and  opportunity 
given  for  the  cross-examination  of  witnesses. 
NooR  Mahomed  v.  Nil  Ruttjn  Bagchee 

18  W.  R.  Cr.  2 


21. 


Criminal  Proce- 


dure Code,  1S61,  s.  282 — Inquiry  before  taking  re- 
cognizances— Cross-examination  of  witnesses.  A 
Magistrate  is  not  competent,  under  s.  282  of  the 
Criminal  Procedure  Code,  to  order  persons  to  enter 
into  bonds  to  keep  the  peace  merely  upon  the  state- 
ment of  the  complainant  on  which  the  summons  was 
granted,  and  without  taking  further  evidence  or 
giving  the  parties  an  opportunity  of  cross-examining 
the  complainant.     Queen  v.  Nttsseee-ood-deen 

2  N.  W.  461 
Queen  v.  Mahomed  Afzul  .  7  W.  R.  Cr.  5& 
22.  _ .   Report  of  Subor- 


dinate Magistrate — Criminal  Procedure  Code,  1861, 
ss.  2S0,  2S7,  288.  The  report  of  a  Subordinate 
Magistrate,  although  it  is  credible  information  on 
which  a  Magistrate  of  the  district  would  be  justified, 
under  s.  280  of  the  Code  of  Criminal  Procedure, 
in  issuing  a  summons,  is  not  evidence  on  which  he 
can  properly  arrive  at  a  conclusion  that  the  accused 
is  likely  to  cause  a  breach  of  the  peace  ;  ss.  287  and 
288  of  the  Code  require  that  evidence  in  such  a 
case  shall  be  recorded,  and,  if  none  is  forthcoming,, 
security  to  keep  the  peace  should  not  be  demanded. 
Reg.  v.  Irapa  bin  Basapa      .     8  Bom.  Cr.  162 


23. 


Criminal  Proce- 


dure Code,  1872,  s.  490 — Want  of  evidence.  In  the 
absence  of  any  evidence  rendering  a  breach  of  the 
peace  probable,  a  Magistrate  is  not  justified  in  call- 
ing upon  parties  to  show  cause  why  they  should  not 
enter  into  recognizances,  and,  on  their  failure,  to 
make  an  order  under  Act  X  of  1872,  s.  490.     Queen 

V.  GOSSAIN  MUNRAJ    PoOREE.      QUEEN    V.    GoSSAIK 

Luchmee  Narain  Pooeee       .     24  W.  R.  Cr.  23 

24. Evidence    taken 

as  to  some  only  of  accused— Illegal  order.  Where 
a  Magistrate  bound  down  twenty-six  persons  to 
keep  the  peace  under  s.  491  of  the  Criminal  Proce- 
dure Code,  1872,  after  recording  evidence  as  ta 
eleven  of  them  only,  the  order  was  set  aside  as  to 
the  persons  not  aifocted  by  the  evidence.  In  the 
matter  of  Kassim  Biswas         .       10  C.  L.  R.  335 

25.  — —  CrimirMl  Proce- 
dure Code,  1882,  ss.  107,  112,  115— Security  to  keep 
the  peace — Substance  of  information — Joint  inquiry. 
A  Magistrate  ordered  sixty-nine  persons  to  show 
cause  why  they  should  not  give  security  to  keep  the 
peace,  it  having  been  reported  to  him  by  the  police 
and  the  tehsildar  of  the  pergunnah  in  which  such 
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persons  resided  that  they  were  likely  to  commit  a 
breach  of  the  peace  at  a  religious  procession  which 
•was  about  to  take  place,  and  the  holding  of  which 
was  opposed  to  their  religious  tenets.  Aft«r  an 
inquiry,  as  against  all  the  accused  jointly,  the 
Magistrate  on  the  evidence  of  the  tehsildar  and  a 
sub-inspector  of  police  ordered  that  ten  of  the  ac- 
cused, who  were  said  to  be  the  *'  ringleaders,"  should 
enter  into  bonds  with  sureties  and  the  rest  should 
enter  into  their  own  recognizances  to  keep  the  peace 
for  one  year.  Held,  that  the  Magistrate's  order 
purporting  to  be  prepared  under  s.  112  of  the 
Criminal  Procedure  Code,  did  not  adequately  or 
properly  disclose  the  substance  of  the  report  or 
information  upon  which  he  issued  his  summons  : 
the  parties  were  entitled  to  something  more  than 
a  mere  assertion  by  the  ilagistrate  that  he  had 
been  informed  that  a  breach  of  the  peace  was 
likely  to  occur,  in  order  to  enable  them,  if  they  were 
in  a  position  to  do  so,  to  bring  evidence  to  rebut  the 
truth  of  such  information  ;  that  the  very  loose  state- 
ments of  the  tehsildar  and  the  sub-inspector,  as  to 
the  large  majority  of  the  persons  summoned,  were 
quite  insufficient  to  justify  the  wholesale  order  for 
security  passed  by  the  Magistrate  ;  that  as  the 
religious  procession  would  have  been  over  in  a 
fortnight,  it  was  a  most  excessive  exercise  of  pow  er 
to  require  all  the  parties  to  give  security  for  one 
year ;  and  that  the  Magistrate  should  have  dealt 
with  the  cases  of  the  ten  alleged  "  ringleaders  "  first, 
and  should  have  required  the  tehsildar  and  sub- 
inspector  to  give  much  fuller  statements  seriatim, 
and  particularly  as  to  each  individual  man  ;  and  as 
to  the  remaining  fifty-nine,  there  should  have  been 
some  clear  and  distinct  proof  affecting  each  of  them 
and  warranting  the  inference  that  such  person  was 
likely  to  commit  a  breach  of  the  peace  or  to  do  a 
wrongful  act  likely  to  occasion  a  breach  of  the  peace. 
Qtjkex-Empress  r.  Nathu     .   I.  Ij.  B.  6  All.  214 


26. 


Criminal  Proce- 
IIS— Nature    of 


dure  Code,  ss.  107,  112,  117, 
order  to  show  cause — Onus  Probandi — Xature  and 
quantum  of  evidence  necessary  before  passing  order 
for  security.  An  order  passed  by  a  Magistrate 
under  ss.  107  and  112  of  the  Criminal  Procedure 
Code,  requiring  any  person  to  "  show  cause  "'  why 
he  should  not  be  ordered  to  furnish  security  for 
keeping  the  peace,  is  not  in  the  nature  of  a  rule  nisi 
implying  that  the  burden  of  proving  innocence  is 
upon  such  person.  The  onus  of  proof  lies  upon  the 
prosecution  to  establish  circumstances  justifying  the 
action  of  the  Magistrate  in  calling  upon  persons 
to  furnish  security.  Dunne  v.  Hem  Chundra  Chow- 
dhry,  4  B.  L.  B.  F.  B.  46,  and  Queen  v.  Nirunjun 
Singh,  3  N.  W.  431,  referred  to.  In  proceedings 
instituted  under  s.  107  of  the  Criminal  Procedure 
Code  against  more  persons  than  one,  it  is  essential 
for  the  prosecution  to  establish  what  each  individual 
implicated  has  done  to  furnish  a  basis  for  the  appre- 
hension that  he  will  commit  a  breach  of  the  peace. 
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In  holding  such  an  inquiry  it  is  improper  to 
treat  what  is  evidence  against  one  of  such  persons 
as  evidence  against  all,  without  discriminating 
between  the  cases  of  the  various  persons  impli- 
cated. Queen-Empre-^s  v.  Xathu,  I.  L.  R.  6  All. 
214,  referred  to.  Although  in  an  inquirj-  under 
s.  117  the  nature  or  quantum  of  evidence  need  not 
be  so  conclusive  as  is  necessary  in  trials  for  of- 
fences, the  Magistrate  should  not  proceed  purely 
upon  an  apprehension  of  a  breach  of  the  peace, 
but  is  bound  to  see  that  substantial  grounds  for 
such  an  apprehension  are  established  by  proof  of 
facts  against  each  person  implicated  which  would 
lead  to  the  conclusion  that  an  order  for  furnish- 
ing security  is  necessary.  What  the  nature  of 
the  facts  should  be  depends  upon  the  circumstances 
of  each  case,  but  where  the  nature  of  the  Magis- 
trate's information  requires  it,  overt  acts  must  bo 
proved  before  an  order  under  s.  118  can  be  made, 
and  such  an  order  cannot  be  passed  against  any 
person  simply  on  the  ground  that  another  is 
likely  to  commit  a  breach  of  the  peace.  Queen  v. 
Abdool  Huq,  20  IF.  i?.  Cr.  57  ;  Goshain  Luchmun 
Ptrshad  Pooree  v.  Pohoop  Xarain  Pooree.  24  TF.  B. 
Cr.  30;  Bajah  Bun  Bahadoor  V.  Banee  Tillessiree 
Koer,  27  W.  B.  Cr.  79  ;  and  in  t^e  matter  of  Kashi 
Chunder  Doss,  10  B.  L.  B.  441  :  19  W.  B.  Cr.  47, 
referred  to.     QrEEX-EiiPRESS  v.  Abdui.  Kadir 

I.  L.  R.  9  AIL  452 


27. 


Interference       by       High, 


Court — Criminal  Procedure  Code,  1S61,  ss. 
2S2,  2SS.  Where  there  is  evidence  which  vfould 
justify  the  finding  of  a  Magistrate  that  an  act  likely 
to  cause  a  breach  of  the  peace  had  been  committed, 
the  High  Court  will  not  interfere  with  the  proceed- 
ings of  the  Magistrate.     AxoyrMors 

4  Mad.  Ap.  38 

28. Evidence     taken 

irregularly.  The  High  Court  decUned  to  interfere 
with  an  order  passed  by  a  Magistrate  in  a  case  in 
which  he  ordered  security  to  be  taken  for  the  preserv- 
ation of  the  peace,  where  it  appeared  that  the  evid- 
ence was  sufficient  to  warrant  the  order,  although 
such  evidence  was  taken  in  the  vernacular  and  in 
disregard  of  the  provisions  of  s.  267  of  the  Code  of 
Criminal  Procedure,  1861.  Qfeex  r.  Pteiag 
SixGH         .         .         .  13  W.   E.  Cr.  20 

29.   Criminal  Procedure  Code 

(Act  V  of  1898),  ss.  107,  lAb— Dispute 
relating  to  possession — Propriety  of  instituting 
proceedings  for  taking  security — Findings  justifying 
order  for  security — Issue  raised,  as  in  a  case  tinder 
s.  145 — Order  under  s.  107 — Jurisdiction.  In  a 
proceeding  instituted  under  s.  107,  Code  of  Criminal 
Procedure,  the  Magistrate  found  that  one  il  "  was 
the  aggressor,  and  was  trying  his  best  to  disturb 
the  peaceful  possession  "  of  S  and  B  in  certain  lands 
in  dispute,  and  upon  that  finding  made  an  order  for 
taking  security  from  M.  Held,  that  the  finding  was 
not  such  as  would  justify  the  order,  and  it  should 
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be  set  aside.  Per  Banerjee,  J. — The  mere  fact 
of  a  dispute  likely  to  lead  to  a  breach  of  the  peace 
being  a  dispute  relating  to  the  possession  of  land 
may  nat  be  sufficient  to  preclude  the  Magistrate 
from  taking  proceedings  under  s.  107,  Criminal 
Procedure  Code.  Per  Brett,  J. — It  cannot  be 
held  as  a  general  rule  that  by  the  provisions  of  the 
Criminal  Procedure  Code  a  Magistrate  is  deprived 
of  jurisdiction  under  s.  107,  Criminal  Procedure 
Code,  in  a  case  in  which  the  dispute  hkely  to  cause 
breach  of  the  peace  relates  to  possession  of  land. 
Kixa-EMPEROR  V.  Basiruddin  Mollah  (1903) 

7  C.  W.  N".  746 

9.  SECOND  APPLICATION  FOR  SECURITY. 
-Order  for  recognizances  not 


passed  at  decision  of  case — Necessity  of  subse- 
quent proceedings  for  valid  order — Criminal  Proce- 
dure Code,  1861,  ss.  280,  281.  An  order  calling  for 
recognizances  under  s.  280,  or  for  security  under 
s.  281,  Code  of  Criminal  Procedure,  must  be  passed 
at  the  time  of  deciding  the  original  case.  If  no 
such  order  is  then  made,  subsequent  proceedings 
must  be  taken  under  s.  282  and  the  parties  sum- 
moned to  show  cause.  In  the  matter  of  the 
petition  of    Gobind  Sooboodhee 

15  W.  R.  Cr.  56 

2.  . Subsequent   order 

— Criminal  Procedure  Code,  1861,  s.  281 — Evid- 
ence of  likelihood  of  breach  of  the  peace — Separate 
summons.  Although  it  is  competent  to  a  Magistrate 
upon  conviction  and  sentence  for  assault,  to  order 
the  accused  to  enter  into  an  engagement  to  keep 
the  peace,  yet  having  omitted  to  do  so  he  can 
afterwards  only  institute  proceedings  under  s. 
281  of  the  Criminal  Procedure  Code,  upon  receiv- 
ing some  further  credible  information  (other  than 
that  which  he  derived  from  the  previous  trial)  that 
the  parties  are  likely  to  commit  a  breach  of  the 
peace.     Queen  v.  Powell        .  3  N".  W.  96 

3. Use  of  evidence  formerly- 
taken  in  other  proceedings — Criminal  Pro- 
cedure Code,  1872,  s.  491 — Evidence  Act,  s.  33. 
S.  33  of  the  Evidence  Act,  1872,  does  not  justify  a 
Magistrate  in  proceedings  under  s.  491  of  the  Crimi- 
nal Procedure  Code,  in  using  evidence  taken  in  a 
previous  criminal  trial  in  supersession  of  evidence 
given  in  the  presence  of  the  accused.  Queen  v. 
Prosonno  Chunder  Gossami  .  22  W.  R.  Cr.  36 

See  DiLLOO  Singh  v.  Ootim  Singh 

22  W.  R.  Cr.  9 

Run  Bahadoor  Singh  v.  Tilessuree  Kooer 

22  W.  R.  Cr.  79 


4. 


Order  for  further  security — 


Criminal  Procedure  Code,  1861,  s.  290 — Procedure 
Where  a  matter  in  respect  of  which  further  secu- 
rity to  keep  the  peace  is  required  is  the  same  as  that 
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before  the  Magistrate  on  the  first  occasion,  the  case 
can  only  be  dealt  with  under  s.  290  of  the  Code  of 
Criminal  Procedure.     De  Silva  v.  Jehangeer 

7  W.  R.  Cr.  23 
Kally  Churn' Singh  u.  Bunker  Singh 

7  W.  R.  Cr.  26 

10.  EFFECT  OF  ORDER  POSTPONING 
PROCEEDINGS    FOR  CIVIL  SUIT. 

Discharge    of    accused — Criminal 

Procedure  Code,  1872,  s.  491.  An  order  post- 
poning proceedings  instituted  under  s.  491  of  the 
Code  of  Criminal  Procedure  (Act  X  of  1872)  until 
the  person  called  upon  to  show  cause  shall  have 
established  in  a  Civil  Court  the  title  claimed  by  him 
to  the  property  disputed,  with  reference  to  which 
there  is  a  likelihood  of  a  breach  of  the  peace, 
amounts  to  a  discharge.     Empress  v.  Dhunieam 

5  C.  L.  R.  368 

11.  ORDER  LIMITED  BY  REQUISITION. 

Order     going   beyond  terms  of 

requisition — Criminal  Procedure  Code,  1872, 
ss.  491,  492 — Order  for  other  and  further  security 
than  originally  required.  Where  information  of  a 
probable  breach  of  the  peace  is  first  laid  in  general 
terms  and  is  subsequently  supported  by  evidence, 
which  is  given  in  the  presence  of  the  persons  who  are 
particular!}'  implicated  by  it,  the  case  for  a  demand 
for  recognizances  may  properly  rest  on  the  whole 
evidence  taken  in  the  case  ;  but  when  a  Magistrate 
calls  upon  persons  to  show  cause  why  they  should 
not  be  bound  down  in  their  own  recognizances  to 
keep  the  peace,  he  cannot  go  beyond  the  requisition 
and  on  the  adjudication  of  the  matter  order  them  to 
furnish  other  securities  besides.  In  the  matter 
of  the  petition  of  Abdool  Bari  .  25  W.  R.  Cr.  50 


12.  AMOUNT  OF  SECURITY. 


1. 


Considerations    in    fixing 

amount  of  security — Criminal  Procedure  Code, 
1861,  s.  284.  A  Magistrate  should  have  due  regard 
to  the  circumstances  of  the  case  and  the  means  of 
the  parties  when  fixing  the  amount  in  which  the 
sureties  should  be  bound  in  a  case  under  s.  284  of 
the  Code  of  Criminal  Procedure,  1861.  In  the 
matter  of  the  petition  of  Nilmadhub  Ghosal.  In 
the  matter  of  the  petition  of  Judoonath  Roy 

19  W.  R.  Cr.  1 


2. 


Mode  of  calculating  amount 


— Criminal  Procedure  Code,  1872,  s.  493 — Means 
of  parties  called  on.  The  High  Court  reduced  the 
amount  of  recognizances  required  in  this  case,  as  it 
was  very  much  in  excess  of,  and  out  of  proportion 
to,  the  means  of  the  party  accused,  s.  483  of  the 
Criminal  Procedure  Code  requiring  that  the  Magis- 
trate should  look  to  the  means  of  the  party  ordered 
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EECOQNIZANCE 

contd. 


TO  KEEP    PEACE- 


RECOGNIZANCE 

contd. 


TO    KEEP  PEACE— 


12.  AMOUNT  OF  SECURITY— «mcZd. 

to  find  sureties.     Fttteh  Bahadoor  v.  Gibbon. 
Lat.t.  Mahamad  t?.  Gibbon     .     22  W.  R.  Cr.  74 

3.  Statement    of  amount     in 


summons — Pmcer  of  Magistrate  to  alter  amount 
and  form  from  what  is  stated  in  summons.  A  party- 
was  called  upon  summons  to  show  cause  why  he 
should  not  be  required  to  enter  into  his  own  recogni- 
zance to  keep  the  peace  for  six  months,  the  amount 
specified  being  R200.  On  his  appearing  before  the 
Magistrate,  he  was  requiretl  to  enter  into  his  own  re- 
cognizance to  the  amount  of  R4,000  and  to  find  two 
sureties  for  R  1,000  each  for  a  period  of  one  year. 
Held,  that  the  order  was  an  illegal  one.  Queen  i-. 
IsREE  Pershad  Singh 

0  B.  L.  R.  Ap.  44  :  18  W.  R.  Cr.  61 

See  In    the    matter   of    the  petition  of    Abdool 
Bari  .         .         .         .        25  W.  R.  Cr.  50 

4.  Po'wep  to  increase  amount 

— Criminal  Procedure  Code,  1861,  s.  290.  Notwith- 
standing that  a  person  has  been  bound  down  by 
bond  to  keep  the  peace  for  a  stated  period,  a  Magis- 
trate has  power,  under  s.  290  of  the  Code  of  Cri- 
minal Procedure,  to  increase  the  amount  of  the 
security  required  before  the  expiry  of  that  period. 
In  the  matter  of  the  petition  of  Goor'^odas  Roy 

18  W.  R.  Cr.  57 


13.  EFFECT  OF  SIGNING  WRONG  BOND. 

Bond    signed    by    mistake  for 

security  for  good  hehaviouT— Invalid 
bond.  Where  a  person  who  had  been  required  to 
give  a  bond  to  k^ep  the  peace  in  the  form  E  to 
Sch.  11  of  the  Code  of  Criminal  Proce^lure 
instead  of  giving  such  bond,  signed  a  security  bond 
in  the  form  G  under  s.  509  of  that  Code  for  good 
Jbehaviour,  it  was  held  that  the  Iatt«r  did  not  con- 
stitute a  binding  obligation.  Bindessuree  Per- 
shad V.  GuJADHCR  Pershad     .     23  "W.  R.  Cr.  1 


1. 


14.  CANCELLING  ORDER. 

Po-wer    of    Magistrate    to 


cancel  order  — Criminal  Procedure  Code,  1S61, 
ss.  282,  291.  A  Jlagistrate  may,  under  s.  291  of  the 
Code  of  Criminal  Procedure,  cancel  an  order  passed 
by  him  under  s.  2S2  of  that  Code,  summoning  a  per- 
son to  show  cause  why  he  should  not  .nter  into  a 
bond  to  keep  the  peace.  Anundee  Kooer  v. 
SooxsET  Kooer.  Government  v.  AxrNDEE 
KooEB        .         .  .         10  W,  R.  Cr.  40 


2. Power  of  Sessions  Judge  to 

cancel  Magistrate's  order  for  recognizances 
—Power  of  Appellate  Court.  In  a  case  in  which 
an  accused  was  charged  with  voluntarily  causing 
grievous  hurt,  the  Magistrate  convicted  hfm  of  that 
offence,  and  also  ordered  him  to  furnish  recogni- 
sances to  keep  the  peace.  Held,  that,  as  the  Magis- 
trate  had  jurisdiction  under  Ch.  XVIII  of  the  Code 
of  Criminal   Procedure   to   pass   the  latter  order 


14.  CANCELLING  ORDER— conc/rf. 

regarding  recognizances,  the  Sessions  Judge  could 
not  on  apj)eal,  while  upholding  the  conviction  for 
grievous  hurt,  cancel  the  order  as  to  take  recog- 
nizances, the  evidence  on  the  record  being  suffi- 
cient for  that  purpose.  Queen  v.  Imamoodeen 
Bhina  .         .         .      13  W.  R.  Cr.  73 

Order   for  keeping 


the  peace  on  conviction — Appeal — Appellate  Court, 
pou-er  of,  to  set  aside  such  order — Criminal  Procedure 
Code  {Act  V  of  189S),  .«.  106  and  423,  cl.  {d).  An 
order  in  appeal,  setting  aside  an  order  of  the  first 
Court  made  under  s.  106  of  the  Code  of  Criminal 
Procedure,  is  an  incidental  order,  within  the  mean- 
ing of  s.  423,  cl.  (rf),  of  the  Code  and  can  be  made  by 
an  Appellate  Court.  Abdul  Waked  v.  Amiean 
BiBi(1902)  .  .  .  I.  L.  R.  30  Calc.  101 
s.c.  6  C.  W.  N.  422 

15.  DISCHARGE  OF  RECOGNIZANCES. 

Order     as     to      disposition     of 


property  in  dispute— Illegal  order.  WTiere  a 
Magistrate  who  apprehended  a  breach  of  the  peace 
eventually  discharged  the  recognizances  which  he 
had  compelled  the  parties  to  give,  it  was  held  that 
he  exceeded  his  jurisdiction  when  he  also  gave  direc- 
tions as  to  the  disposition  of  the  property  in  dispute 
between  the  parties.  Chowdhry  Sheo  Nundun 
Proshad  v.  Chowdhry  Nil  K.\nth  Proshad 

13  W.  R.  Cr.  44 

16.  FORFEITURE  OF  RECOGXIZANCEvS. 

1.    —  Proof  of  forfeiture — Criminal 

Procedure  Code,  1S72,  s.  502 — Evidence  on  oath. 
A  Magistrate  has  no  jurisdiction  to  call  on  a  person 
who  has  entered  into  a  recognizance  bond,  under 
s.  493  of  the  Code  of  Criminal  Procedure,  to  pay  the 
penalty  or  show  cause  why  he  should  not  do  so, 
without  previous  prima  facie  proof,  by  which  is 
meant  evidence  on  oath,  that  it  has  been  forfeited. 
In  re  Hariram  Bibbhan  11  Bom,  170 


2.  Sufficiency  of  evi- 
dence to  prove  forfeiture.  Before  a  recognizance 
can  be  forfeited,  it  must  be  proved  that  the  person 
accused  has  either  personally  broken  the  peace  or 
abetted  some  other  person  or  persons  in  breaking  it. 
The  mere  fact  that  the  accused  is  a  servant  of  one  of 
two  rival  parties  for  whose  benefit  the  breach  took 
place  is  not  sufficient.  Queen  v.  Kali  Bhybub 
Sandyal               .                  .      11  W.  R.  Cr.  52 


3. Necessity  tore- 
cord  evidence  of  forfeiture.  Before  a  Magistrate 
can  declare  that  recognizances  to  keep  the  peace 
have  been  forfeited,  he  must  record  legal  evidence 
in  the  presence  of  the  accused,  proving  that  he  was 
about  to  do  something  which  would  cause  a  breach 
of  the  peace.     In  re  Kalikant  Roy  Chowdry 

3  B.  li.  R.  Ap.  155  :  12  W.  R.  Cr.  54 
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EBCOGN'IZANCE  TO 

contd. 


KEEP    PEACE— 


16.  rORFEITURE      OF     RECOGNIZANCES— 

eontd. 

Necessity  far  evid- 


ence of  forfeiture — Criminal  Procedure  Code,  1872,  s. 
502.  An  order  estreating  a  recognizance  or  a  bail 
bond  must  be  made  upon  evidence  duly  recorded 
in  the  case,  and  not  upon  evidence  taken  in  other 
cases.  Where  a  Magistrate  makes  an  order  forfeit- 
ing a  recognizance  under  s.  502  of  the  Criminal 
Procedure  Code,  the  terms  of  the  section  must  be 
strictly  followed.  It  is  not  competent  to  direct  that 
in  default  of  payment  the  person  whose  recogniz- 
ance is  forfeited  should  be  imprisoned,  without  first 
issuing  a  warrant  for  the  attachment  and  sale  of 
his  immoveable  property.  In  the  matter  of  Mohesh 
Chitxder  Roy      .         .         .        10  C.  L.  K.  571 


5. 


Evidence  of  per- 


son hound  over — Power  of  Magistrate  to  reduce 
penalty.  Per  Ainslie,  ./. — In  a  case  in  which  pro- 
ceedings are  taken  for  forfeiture  of  recognizances, 
the  person  against  whom  they  are  held  is  competent 
to  give  evidence  on  oath  on  his  own  behalf.  Quaere  : 
When  recognizances  are  forfeited,  is  a,  Magistrate 
bound  to  forfeit  the  whole  amount  of  the  bond,  and 
is  the  power  of  reducing  the  sum  to  a  penalty  corre- 
sponding to  the  breach  of  the  peace  confined  only 
to'the  Government  ?  In  the  matter  of  the  petition 
of  Jehak  Buksh      .         .         .  15  W.  B.  Cr.  87 


6. 


Opportunity  to  ac' 


cused  for  cross-examination  of  witness — Proceed- 
ings on  forfeiture  of  recognizance — Criminal  Pro- 
cedure Code  (Act  X  of  1872),  s.  502.  A  Magistrate 
is  not  justified  in  forfeiting  a  recognizance  under 
s.  502  of  Act  X  of  1872,  unless  the  party  charged 
with  a  breach  of  the  peace  has  had  an  opportunity  of 
cross-examining  the  \vitnesses  upon  whose  evidence 
the  rule  to  show  cause  why  the  recognizance  should 
not  bo  forfeited  has  been  issued.  Empress  v. 
NoBiN  Chf>"deb  Dutt 

I.  L.  B,  4  Calc.  865  ;  4  C.  L.  B.  243 

Liability  to  forfei- 


ture— Evidence  necessary — Criminal  Procedure  Code 
(Act  X  of  1882),  s.  514.  The  mere  fact  of  the 
person  for  whom  another  stands  surety  being  con- 
victed of  a  broach  of  the  peace  ought  not  to  be 
sufficient  to  make  the  surety  bond  executed  by 
the  latter  liable  to  forfeiture  without  any  evidence 
taken  in  the  presence  of  the  surety  to  show  that  the 
forfeiture  has  been  incurred.  The  language  of  s.  514 
of  the  Criminal  Procedure  Code  (Act  X  of  1882)  does 
not  indicate  that  the  final  order  making  a  person 
bound  by  a  bond  can  be  made  without  taking  any 
evidence  in  his  presence  or  giving  him  any  oppor- 
tunity of  cross-examining  the  witnesses  on  whose 
evidence  the  forfeiture  is  held  to  be  established. 
The  mere  production  of  the  original  record  or  of  a 
certified  copy  of  the  original  record  of  the  trial  in 
which  the  principal  had  been  convicted  of  breaking 
the  peace  within  the  period  covered  by  a  bond  would 
not  be  conclusive,  if  indeed  it  would  be  any  evidence, 
against  the  surety  in  a  proceeding  under  s.  514  of 


RECOGNIZANCE    TO    KEEP  PEACE 

contd. 

16.  FORFEITURE      OF      RECOGNIZANCES — 

contd. 
the  Criminal  Procedure  Code.  QuEEiir-EMPRESS  v. 
Har  Chandra  Chowdhry  I.  L,  B.  25  Calc.  440 
8. Delay  in  taking  steps  to  for- 
feit recognizance — Invalid  proceedings.  When 
a  Magistrate  has  before  him  the  fact  that  a  person 
convicted  by  him  of  an  offence  attended  with 
violence  was  under  recognizance  to  keep  the  peace, 
and  does  not  nevertheless  proceed  to  forfeit  such 
recognizance,  it  must  be  held  that  he  thought  it 
unnecessary  to  do  so.  Pi'oceedings  taken  after  the 
lapse  of  a  considerable  period  are  bad  and  contrary 
to  the  intention  of  the  law*.  In  re  Ram  Chunder 
Lalla 1  C.  L.  B.  134 

9. Liability     to     forfeiture — 

Commission  of  offence — Theft.  Where  a  person 
had  been  bound  down  by  recognizance  not  to 
commit  a  breach  of  the  peace,  the  amount  of  the 
recognizance  cannot  be  recovered  from  him  if  he  is 
guilty  of  an  offence,  such  as  theft,  which  does  not 
amount  to  a  breach  of  the  peace,  or  which  is  not 
likely  to  occasion  a  breach  of  the  peace.  In  the 
matter  of  the  petition  of  Haran  (  htjnder  Roy 

18  W.  B.  Cr.  63 


10. 


Subsequent' 


offence.  A  person  was  bound  down  under  recog- 
nizances to  keep  the  peace  towards  all  Her  Majesty's 
subjects  for  a  period  of  one  year.  Some  time  after- 
wards he  wrongfully  confined  and  extorted  a  sum  of 
money  from  two  raiyats  who  were  supposed  to  have 
committed  theft  on  his  lands,  he  being  for  such 
offence  fined  and  his  recognizances  forfeited.  Held, 
that  the  matter  ought  to  have  ended  with  the  fine  ;. 
for  the  raiyats  not  having  offered  any  resistance, 
no  broach  of  the  peace  took  place,  and  the  amount 
of  the  recognizance  could  not  be  taken.  In  the 
matter  of  the  petition  of  Zeap.uddin  Howladar 

19  W.  B.  Cr.  48 


11. 


Criminal   Pro- 


cedure Code  (Act  XXV  of  1861),  s.  293— Juris- 
diction. A  executed  in  district  T  a  recognizance  to 
keep  the  peace  towards  B.  A  was  afterw-ards  con- 
victed in  district  S  of  having  assaulted  B  in  that  dis- 
trict. Held,  that  A  had  forfeited  his  recognizance, 
and  the  Magistrate  in  district  T  could  proceed 
against  him  under  s.  293  of  the  Criminal  Procedure 
Code.  QuEEX  V.  Sham  Sunder  Chowdhry 

2  B.  li.  B.  Cr.  II 


12. 


Assault.  On  the 


application  of  A,  a  recognizance  was  taken  from  B 
that  he  would  keep  the  peace  for  six  months  under 
a  penalty  of  R5C0.  Before  the  expiry  of  the  period, 
B  assaulted  C.  Held,  that  there  was  a  forifeiture 
of  the  recognizance.  Jahtj  Bax  v.  Government 
6  B.  L.  B.  Ap.  66  ;  15  W.  R.  Cr.  14 


13. 


Criminal      Pro- 


cedure Code,  1872,  s.  502.     Where  certain  persons 
were  bound  over  to  keep  the  peace  and  were  subse 
quontly  convicted  of  voluntarily   causing  grievous 
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BECOGNIZANCE   TO    KEEP  PEACE— 

con  id. 

16.  FORFEITURE  OF  RECX)GNIZAXCES 

— conid. 

hart.  And  at  the  time  of  conviction  the  Magistrate 
made  an  order  estreating  their  recognizances,  as 
part  of  his  judgment  in  the  case,  without  in  any  way 
fidfilling  the  provisions  of  s.  502  of  Act  X  of  1872, 
and  the  convictions  were  quashed  by  the  Court  of 
Session,  the  High  Court  cancelled  the  order  of 
forfeiture.     Qtteen-  f.  Ghisa       .         7  N.  W.  375 


14. 


Criminal    Pro- 


cedure Code,  1S72,  s.  502 — Forfeiture  of  recogni- 
zances— Fresh  recognizances.  On  the  20th  of  April 
1877  A  was  bound  down  to  keep  the  peace  for  one 
year.  On  the  14th  of  January  1878  he  was  convict- 
ed of  an  offence,  and  sentenceid  therefore  to  fine  and 
imprisonment,  but  no  order  was  made  for  the  re- 
covery of  tht  penalty,  though  the  Magistrate  knew 
that  the  recognizance  had  been  forfeited.  On  the 
2nd  of  April  1878  the  Magistrate,  at  the  instance  of 
a  third  party,  called  upon  A  to  show  cause  why  the 
penalty  of  the  recognizance  should  not  be  paid, 
and  a  warrant  for  its  recovery  was  issued  on  the 
6th  of  June  1878.  Hfld,  that  the  warrant  must  be 
quashed  on  the  ground  that  the  Magistrate  having 
inflicted  a  sentence  of  fine  and  imprisonment  with 
the  knowledge  that  the  recognizance  was  forfeited 
he  was  not  competent  to  inflict  a  further  penalty, 
on  a  reconsideration  of  the  circumstances.  In 
the  matter  of  PARBrrxi  Chttes  Bose 

3  C.  L.  H.  406 


15. 


Forfeiture  of  portion  of  re- 


cognizances — Criminal  Procedure  Code.  1S61,  s. 
293.  Under  the  provisions  of  s.  293,  a  Magistrate 
cannot  direct  the  forfeiture  of  a  portion  of  the 
penalty.  Where  the  amount  of  the  recognizances 
were  wholly  out  of  proportion  to  the  nature  of  the 
dispute  and  to  the  means  of  the  parties,  the  High 
Court  held  they  could  not  interfere,  but  the  Govern- 
ment might  be  moved  in  the  matter.  /»  the 
matter  of  the  r^titiori  of  XiLMADHrB  Ghosal.  In 
the  matter  of  the  petition  of  JroooxATH  Roy 

19  W.  E.  Cr.  1 

16.  Eeduetion     of    penalty — 


Pmcfr  of  HagiMrate  to  enforce  only  portion  of 
penalty.  A  Magistrate  has  no  power  to  mitigate 
the  penalty  entered  in  a  recognizance  bond,  ^hich 
must  be  enforced  to  its  fall  amount,  unless  Govern- 
ment forego  a  portion  of  the  penaltv.  Axoxtmous 
*  '      1  Bom,  138 


17. 


Pover  of  Court 


to  reduce  amourU  of  penalty.  The  High  Court  has 
no  power  to  reduce  the  amount  of  recognizances 
which  have  been  forfeited,  but  in  a  case  of  hard- 
ship the  matter  should  be  referred  to  Govern- 
ment. EmPBESS  r.  XUEAL  HuQQ 

I.  li  R.  3  Calc.  757  :  2  C.  L.  R.  408 

In  the  matter  of  the  petition  of  Nilmadhtb 

19  W.  B.  Cr.  1 
In  the  matter  of  Naki  Hazi     .      8  C.  Ii,  E.  72 


EECOGNIZANCE    TO    KEEP  PEACE— 
concld. 

16.  FORFEITURE      OF      RECOGNIZANCES— 
concld. 


18. 


Mode  of  enforcing  penalty 


— Surety — Imprisonment  on  forfeiture  of  recog- 
nizance to  keep  the  peace.  S.  294  of  the  Code  of 
Criminal  Procedure,  1861,  did  not  authorize  the 
imprisonment  of  sureties.     Asoxymous 

4  Mad,  Ap.  69 

EECOLLECTION". 

cross-examination  from,  by  Ad- 


vocate— 

See   DEFAiiATiox — Pe>"al  Code,   s.   49<>, 
EXCEP.  9  .         .         13  C.  W.  N".  340 


EECORD. 


See  EvTDEXCE — CRorrxAL  Cases — Police 
Eyidexce,  Diakizs.  Papers  axd 
Repobis      .      I.  L.  E.  28  Calc.  348 

See  PossESSiox,  Order  of  Crdiixai. 
CorRT  AS  TO— Striking  off  Peoceed- 
ixGS     .  6  C.  W.  N.  923 

See  Practice — Civil  Cases — Record. 

5  W.  E.  271 
L  L.  E.  5  Calc.  317 

See  Pbactice — CBDnxAL  Cases — Record 

rs-  Sessions  Cases      14  W.  E.  Cr.  46 

15  W.  E.  Cr.  16 

7  W.  E.  Cr.  112 

8  W.  E.  Cr.  30  ;  57 

—  disallowance   of  cost    of   print- 


ing— 


See  Privy  Corxcn.,  Practice  of — Costs. 
L.  E.  29  I.  A.  156 

entry  in— 

See  Khoti  Setilexien-t  Act. 

—  loss  of — 


See  Evidence — Civn.  Cases — Secondartt 
Evidence — Lost  ob  Destroyed  Doer- 

MENTS. 

Appeal    case    to  High 

Court — Procedure.  Where  the  records  of  a  case  in 
appeal  were  not  forthcoming,  the  High  Court  or- 
dered the  return  of  whatever  papers  had  been  sent 
up,  together  with  such  papers  as  the  parties  had 
respectively  filed,  with  a  direction  to  the  lower 
Court  to  summon  both  parties,  and  to  take  such 
further  evidence  as  either  of  them  might  think  fit 
to  adduce  in  support  of  his  case  and  to  return  such 
evidence  with  its  own  opinion  for  final  disposal  by 
the  High  Court.     BrN"TVARRY  Lall  v.  FrBLONG* 

8  W.  E.  3a 


loss  of,  in  Mutiny — 


See  Possession — Evidence  op  Title. 

4  B.  L.  E.  Ap.  2L 
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HE  C  ORD— cone  R 

of   proceeding   in  Small  Cause 


Court- 


person- 


See  EviDEJTCE — Civil  Cases — Miscella- 
KEOus  Documents — Small  Cause 
CouET,  Proceedings  in. 

6  B.  L.  R  729,  730  note 
7  B.  L.  R.  Ap.  61 

of    statement    made    by   dying 


See  Evidence — Criminal  Cases — Dying 
Declaration    .         .    6  C.  W.  N.  72 

See    Information    of    Commission    of 
Offence       .         .       6  C.  "W.  N.  921 


—  preparation  of,  for  appeal — 

See  Privy  Council,  Practice  of — Re- 
cord, Preparation  of. 

I.  L.  R.  20  Mad.  395 
L.  R.  24  I.  A.  194 


—  signature  to — 

See  Practice — Criminal  Cases — Signa- 
ture BY  Magistrate 

I.  li.  R.  6  Mad.  396 


Code— 


—  transmission  to  High  Court — 

See  Practice — Criminal  Cases — 
Transmission  of  record  to  High 
Court    .         .         .    15  W.  R.  Cr.  67 

under  s.  145,  Criminal  Procedure 


See  Possession,  Order  of  Criminal 
Court  as  to — Likelihood  of  Breach 
OF  the  Peace        .     6  C.  "W.  IT.  923 

RECORD-OF-RIGHTS. 

See  Bengal  Tenancy  Act,  s.  101. 

I.  L.  R.  21  Calc.  378 

See  Bengal  Tenancy  Act — 

ss.  101  TO  108    I.  L.  R.  30  Calc.  339 

ss.  101  TO  lllA  I.  L.  R.  28  Calc.  28 

s.  102      .         .      I.  L.  R.  21  Calc.  38 

s.  103     .     I.  li.  R.  16  Calc.  641,  643 
9  C.  W.  N.  504 

11  C.  W.  N".  153 

12  C.  W.  N.  122 

s.  108     .         .     I.  L.  R.  21  Calc.  521 

ss.  108,  109    .     I.  L.  R.  35  Calc.  176 

s.  188  .         .         .7  C.  W.  N.  400 

See  Landlord  and  Tenant. 

I.  L.  R.  34  Calc.  57 

See  Pre-emption.  I.  L.  R.  24  All.  493 

See  Rent,  Suit  for    .     6  C.  W.  N.  914 

See  Res  judicata — Competent  Court — 
Revenue  Courts    .   5  C.  W.  N.  798 


RECORD-OF-RIGHTS— con<i. 
amendment  of — 


See  SoNTHAL  Pergunnahs  Settlement 

Regulation  (III  of  1872^,  ss.  11  and 

25       .         .         I.  L.  R.  18  Calc.  146 

I.  L.  R.  22  Calc.  473 

—  dispute  as  to — 

See  Special  or  Second  Appeal — Orders 
subject  or  not  to  Appeal. 

I.  li.  R.  16  Calc.  596 
I.  L.  R.  21  Calc.  776 
I.  li.  R.  22  Calc.  477 
I.  L.  R.  24  Calc.  462 
I.  L.  R.  25  Calc  146 

duties     of     Settlement     OfELcer 


when  preparing- 

See  Pre-emption  .    I.  L.  R.  31  AIL  533 

entries  in — 

See  Bengal  Tenancy  Act,  s.  103A. 

10  C.  W.  N".  908 

See  Jurisdiction  of  Civil  Court — Rent 
and  Revenue  Suits,  N.-W.  P. 

I.  L.  R.  1  All.  614 

presumption  of  accuracy  of — 

See  Record  of  Rights. 

I.  li.  R.  32  Calc.  336 
11  C.  W.  N.  48 


—  publication  of — 

See  Bengal  Tenancy  Acr,  s.  105. 

13  C.  W.  N".  1149 

See  SoNTHAL  Pergunnahs  Settlement 
Regulation  (III  of  1872),  ss.  24,  25. 

I.  L.  R.  13  Calc.  245 
I.  L.  R.  15  Calc.  765 

Bengal  Tenancy 


1. 


Act  { VIII  of  1885),  ss.  107, 109— Undisputed  entry- 
Presumption  of  accuracy,  Jioiv  rebutted.  The  pre- 
sumption under  s.  109  of  the  Bengal  Tenancy  Act 
(VIII  of  1885)  in  favour  of  the  accuracy  of  an  un- 
disputed entry  as  to  the  rate  of  rent  is  sufficiently 
rebutted  by  the  decree  in  a  contested  suit  inter 
partes  showing  a  different  rate.  S.  109  of  the  Bengal 
Tenancy  Act  lays  down  a  rule  of  evidence  ;  it  does 
not  override  the  rules  of  res  judicata,  which  are  of 
general  apphcation.  Ghaneshyam  Misser  v.  Pad- 
man  and    Singh    (1905)       , 

I.  li.  R.  32  Calc.  336 
s.c.  9  C.  W.  N.  610 

Bengal  Tenancy 


Act  (VIII  of  1885),  ss.  101  to  106— Settlement 
Officer,  jurisdiction  of.  The  particulars  specified  in 
s.  102  of  the  Bengal  Tenancy  Act,  when  recorded 
and  compiled  under  s.  103,  amount  to  a  "  Record- 
of -rights  "  as  contemplated  in  Chapter  X  of  the 
Act ;  and  proceedings  taken  by  a  Revenue  Officer, 
after  making  a  record  of  the  particulars  under  8.  103 
including  those  under  s.  165  of  the  Act,  are  not 
therefore  void  for  want  of  jurisdiction.     Dharani 
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EECORD-OF-BIGHTS— confrf. 
Kanta  Lahiri  v.  Gaher  AU  Khan,  I.  L.  R.  30  CaJc. 
339,  relied  upon.  Per  Pakgiter,  J. — The  differ- 
ence between  s.  103  of  the  old  Act  and  the  present 
section  is,  that  under  the  former,  the  Revenue 
Officer  was  to  record  the  particulars  specified  in 
s.  102 ;  but  under  the  present  Act  s.  103  gives  an 
applicant  the  right  to  select  what  particulars  he 
may  wish  to  have  recorded.  If  the  applicant 
asks  that  all  or  almost  all  particulars  mentioned 
in  8.  102  be  recorded  that  would  constitute  a 
"  Record -of -rights  ;"  but  if  only  the  particulars 
mentioned  in  els.  (o)  and  (c)  of  s.  102  be  recorded, 
they  not  involving  any  rights,  the  record  could 
hardly  be  called  a  "  Record  of -rights."  Scdhes- 
Dxr  Nakaix  Achakjya  Chowdhky  v.  GoBrsDA 
Nath  SmcAB  (1905)  .  I.  L.  R.  32  Calc.  518 
B.C.  9  C.  W.  N.  504 


3. 


Bengal  Tenancy 


Ad  {VIII  of  ISSo),  ss.  103  A,  111  A— Draft  record- 
of-rights,  objection  to — ErUry  made  on  objection — 
Final  publication  of  record -of -rights — Presumption 
as  to  correctness  of  entry — Suit  to  declare  entry  errone- 
ous— Limitation — Limitation  Act  (XV  of  1877), 
Sch.  II,  Art.  14 — Decree  not  produced — Recital  in 
later  decree  produced,  if  evidence.  A  suit  by  a  party 
whose  objection  under  s.  103A,  Bengal  Tenancy 
Act,  to  an  entry  in  the  draft  record-of-rights  has 
been  rejected  by  the  Revenue  Officer,  for  a  declara- 
tion of  his  rights  is  not  governed  by  Art.  14,  Sch.  II 
of  the  Limitation  Act.  The  order  rejecting  the  ob- 
jection under  s,  103A,  Bengal  Tenancy  Act,  having 
no  finahty  is  not  an  order  of  a  Government  officer 
within  the  meaning  of  Art.  14,  Sch.  II  of  the  Limit- 
ation Act.  Further,  the  final  publication  of  the 
record-of-rights  merely  raises  a  presumption  of  the 
correctness  of  the  entry,  and  it  is  not  necessary  to 
bring  a  suit  to  avoid  a  presumption.  Nature  of 
remedy  under  s.  Ill  A  of  the  Bengal  Tenancy  Act 
discussed,  -igin  Bindh  v.  Mohan  Bickramshah, 
I.  L.  R.  30  Calc.  20,  followed.  Ashutose  Nath 
V.  Abdool,  I.  L.  R.  28  Calc.  676,  referred  to.  Sem- 
ble :  The  recital  of  the  purport  of  a  previous 
decree,  not  produced  in  a  later  one  which  has  been 
produced,  is  evidence.  Ramgul-OI  Sixgh  v. 
BiSEsr  Pargash  XARAl^-  Sixgh  (1906) 

11  C.  W.  N.  48 


Record-of-rigJ  is- 


Suit  to  correct  or  alter  entries — Maintainability — 
Bengal  Tenancy  Act  (VIII  of  1886),  ss.  103B,  105, 
106,  108.  No  suit  lies  for  the  alteration  or  correc- 
tion of  entries  made  in  the  record-of-rights  pub- 
lished under  Ch.  X  of  the  Bengal  Tenancy  Act. 
Persons  aggrieved  by  the  entries  should  have  re- 
course to  the  special  remedy  provided  in  that 
chapter.  Jogexdea  Nath  "  Roy  r.  Krishna 
Pbomoda  Dassi  .  I.  L.  R.  35  Calc.  1013 
B.C.  12  C.  W.  N.  1032 


5. 


Bengal    Tenancy 


Act  (VIII  of  1885),  ss.  108,  109,  sub-s.  (3)— Settle- 
ment Officer,  power  of— Revision  of  entries — Objec- 
tion by  tenants — Seco-nd  appeal — Settlement  of  rent. 
S.  108  of  the  Bengal  Tenancy  Act  does  not  warrant 
the  Settlement  Officer  in  revising  his  entries  as 
to  mai  lands  in    the    record-of-rights.     The  Act 


RECORD-OP-RIGHTS— cowfW. 

gives  to  tenants  ample  opportunity  for  correction  of 
mistakes  in  the  record-of-rights  ;  but  the  tenants  to 
avail  themselves  of  the  opportunity  must  make  an 
objection  to  the  draft-record,  or  institute  a  suit 
under  s.  106  of  the  Act  after  the  final  publication  of 
the  record.  No  se  ond  appeal  lies  from  the  deci- 
sion of  a  Settlement  Officer  settling  rent  under 
s.  109  of  the  Bengal  Tenancy  Act.  Sh-^^ibhtt 
Chaxdea  Hazra  v.  Pcrxa  ChaJtdra  Pal  (1907) 

1. 1,.  R.  35  Calc.  17e 
RECORD   OFFICE. 

report  from — 

See    E\t:dexce — CRnicrAL    Cases — Pre- 
vious COXVICTIOXS. 

e  B.  li.  R.  Ap.  15 
RECORDER  OF  MOULMEIN. 

See  Parties — Adding  Parties  to  Snrs 
— Generally      .         .     10  W.  R.  86 
See  Recorder's  Act,  1863. 

See  Superln-texdexce  of  High  CorRT — 
Charter  Act,  s.  15 — Civn.  Cases. 

6  B.  L.  R.  180 

1-  ~_ Jurisdiction  of  Recorders — 

Execution  of  decree  made  by  Toim  Assistant  Com- 
missioner. The  Court  of  the  Recorder  of  Moulmein 
has  no  jurisdiction  to  execute  a  decree  made  bv  the 
late  Court  of  the  Town  Assistant  Commissioner. 
Kya>-pettee  v.  Nga  Sha  Law     .     14  "W.  R.  386 


2-  : Trespass    to   per- 

sonalty m  foreign  State— Judicial  cognizance- 
Question  of  title.  Trespass  to  persona  It  v  in  a  foreign 
State  (the  title  to  such  personaltv  denendino- 
upon  the  right  to  land  in  such  foreign  State)  is  co^^"^ 
nizable  by  the  Recorder's  Court,  so  as  to  rebut'^a 
prima  facie  title  to  such  personaltv  acquired  within 
the  Court's  jurisdiction.  The  Recorder's  Court 
cannot  take  judicial  cognizance  of  the  fact  that  the 
country  in  which  the  rights  of  the  partv  attempting 
to  rebut  such  prima  facie  title  accrued  "is  lawless  and 
unsettled,  and  possesses  no  tribunal  capable  of  pro- 
nouncing a  decision  on  the  riehts  of  the  parties 
which  the  Recorder's  Court  could  consider  as  the 
decision  of  a  Court  of  competent  jurisdiction. 
Although  the  foreign  State  might  be  civilised,  and 
have  Courts  competent  to  tiy  the  title,  the  Re- 
corder's Court  would  have  a  ricrht  in  a  suit  against  a 
party  subject  to  his  jurisdiction  to  trv  incidentally 
the  question  of  title  to  the  land  for  the  purpose  o"£ 
determining  the  right  to  the  personaltv.  Saya 
Loo  r.  Nga  Paw  Loo      .       6  "W.  R.  CiV.  Ref.  4 

RECORDER  OF  RANGOON. 

See  Advocate       .  21  "W.  R.  297 

jSee  Recorder's  Act,  1S63. 

See  Superixtexdexce  of  High  Court — 
Charter  Act,  s.  15 — Civil  Cases. 

15  W.  R.  351 
Court  of— 

See  Sas-ctiox  for  Prosecutiox — Powke 
to  grant  Sanction. 

I.  li.  R.  22  Calc.  48T 
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HECORDEK  OF  RANGOON— condd. 
decree  of,  appeal  from. — 

See  Appeal  to  Privy  Council — Cases  ik 
WHICH  Appeal  lies  or  not — Valua- 
tion OF  Appeal  .  I.  L.  R.  24  Calc.  30 

1,  ^ —  Cause    of    action — Defendant 

out  of  the  jurisdiction.  The  Court  of  the  Re- 
corder of  Rangoon  had  no  jurisdiction  in  a  suit 
brought  against  a  defendant  dwelling  in  Surat, 
though  the  cause  of  action  arose  in  Rangoon. 
Anonymous  Case      .         .         .      18  W.  R.  397 


2. 


—    Jurisdiction — Civil  Procedure 


Code  {Ad  XIV  of  1SS2),  s.  16  (c),  proviso— Suit 
for  damages  for  trespass  on  land  and  for  injunction. 
The  plaintiff  sued  in  the  Court  of  the  Recorder  of 
Rangoon  to  recover  damages  for  trespass  on  land  in 
his  o^Ti  possession  situate  outside  the  limits  of  the 
original  jurisdiction  of  the  Recorder's  Court,  asking 
at  the  same  time  for  an  injunction  restraining  the 
defendant  from  further  acts  of  trespass.  _  Both 
plaintiff  and  defendant  resided  within  the  limits  of 
the  original  jurisdiction  of  the  Recorder's  Court. 
Held,  (1)  that  the  plaintiff,  having  alleged  that  the 
land  was  in  his  possession,  was  not  entitled  to  the 
benefit  of  the  proviso  to  s.  16  of  the  Code  of  Civil 
Procedure;  and  (ii)  that  a  suit  for  damage  to  land 
cannot  be  said  to  be  a  suit  for  which  relief  can  be 
entirely  obtained  through  the  personal  obedience  of 
the  defendant,  even  though  it  may  be  joined  with  a 
claim  for  an  injunction  ;  and  that  for  the  above 
reasons  the  Recorder  had  no  jurisdiction  to  try  the 
suit.  Crisp  v.  Watson     .    I.  L.  R.  20  Gale.  689 

3.  Reference  to  High   Court, 

Calcutta — Lower  Burma  Courts  Act  {XI  of  1SS9), 
s.  42 — Conflicting  decisions — Decision  of  Superior 
Court— Power  of  Recorder  to  refer.  The  Recorder 
of  Rangoon,  in  a  suit  tried  by  him,  referred  to 
certain  decision  of  the  High  Courts  at  Calcutta, 
Bombay,  and  Madras,  which  wore  in  conflict,  and, 
not  agreeing  with  the  decision  of  the  Calcutta  High 
Court,  referred  the  case  to  the  High  Court  in  its 
appellate  jurisdiction.  Held,  that,  as  the  decisions 
of  the  High  Court  at  Calcutta  aie  binding  on  the 
Recorder,"he  had  no  jurisdiction  to  make  the  refer- 
ence, and  that  it  must  be  returned.  Mahomed 
Had^  v.  Swee  Cheang  &  Co. 

I.  L  R.  25  Calc.  488 
1  C.  W.  N.  172 

RECORDERS    ACT  (XXI  OF  1863). 

1.  -  Jurisdiction    of  Recorder — 

Recorder  of  Moulmein — District  of  Amherst.  Under 
Act  XXI  of  1863,  the  Recorder  of  Moulmein  had 
no  power  to  order  execution  to  issue  on  a  judgment 
of  the  late  Court  of  the  First  Class  Assistant  Com- 
missioner of  the  district  of  Amherst.  In  the  matter 
of  Ryaw  Petee  .         .        6  B.  Ii.  R.  Ap.  15 

2.  Minors    Act  {IX 

of  1S61).  Recorders  appointed  under  Act  XXI  of 
1863  possess  all  the  jurisdiction  relative  to  minors 
referred  to  in  s.  1,  Act  IX  of  1861,  or  intended  to 
be  given  by  that  Act.     In  re  Hutton 

3  W.  R.  Rec.  Re£  5 


RECORDERS    ACT     (XXI    OP    1863)— 

contd. 

Jurisdiction      of 


Judge  in  cases  of  hank  in  u-hich  he  is  a  share-Jtolder. 
A  Recorder,  under  Act  XXI  of  1863,  being  the 
holder  of  Bank  of  Bengal  shares,  has  power  to 
dispose  of  a  suit  to  which  the  Bank  is  a  party,  in  a 
case  of  necessity,  as  when  the  Commissioner  also  has 
shares  in  the  Bank.     Bank  of  Bengal  v.  Golam 

AziM 12W.  R.  185 

Suit  on  judgment 


of  Court  of  Queen's  Bench.  In  a  suit  to  make  a  judg- 
ment passed  in  the  Court  of  Queen's  Bench  in 
London  the  judgment  of  the  Recorder's  Court  in 
Rangoon,  and  to  enforce  the  said  judgment  in  due 
form  of  law  within  the  jurisdiction  of  the  Court  last 
mentioned,  it  was  held,  with  reference  to  s.  11,  Act 
XXI  of  1863,  that  the  Recorder  has  no  jurisdiction 
to  entertain  the  suit,  it  not  being  a  suit  for  land, 
and  the  defendant  not  dwelling,  carrying  on  busi- 
ness or  personally  working  for  gain  within  the  local 
limits  of  the  Court's  jurisdiction,  and  the  cause  of 
action  not  having  arisen  within  those  limits.  SiE- 
VEKiNG,  Droop  &  Co.  v.  Focke  .  9  W.  R.  215 
s.  17— Withdrawal  of  license  to 
practise  as  a  pleader.  The  Recorder  of  Moul- 
mein, under  s.  17  of  Act  XXI  of  1863,  had  no 
power  to  withdraw  a  license  granted  by  him  to 
plead  in  the  Court  of  Moulmein,  "  except  for 
any  sufficient  reason. ' '  In  the  matter  of  Thomson 
6  B.  L.  R.  180  :  14  W.  R.  257 


_  s  18— 

See  Advocate 


7  W.  R.  390 


ss.  22,   25 — Reference  to  High  Court 

— Execution  of  decree.  The  Recorders  could  not, 
under  Act  XXI  of  1863,  refer  for  the  opinion  of  the 
High  Court  questions  arising  in  execution  of  a 
decree.  The  question  must  be  one  in  the  trial  of  a 
suit.     Dacosta  v.  Currie  .  4  B.  L.  R.  A.  C.  50 

s.c.  Ashburner  v.  Currie        .       13  W.  R.  27 

In  the  matter  of  Sutherland    .    9  W.  R.  478 

s.  27— 


See  Appeal— Acts — Act  XXI  of  1863. 

7  W.  R.  508 

1.  Appeal  to  High  Court — Valua- 
tion of  s7iit.  Where  the  plaintiff  sued  to  establish 
his  right  to  a  quantity  of  timber,  the  value  of 
which  he  stated  in  his  plaint  to  be  Rl,590,  but  on 
appeal  to  the  High  Court  valued  his  appeal 
at  R3,100,  and  made  no  claim  for  damages  : — Held, 
that  no  appeal  lay  to  the  High  Court  under  s.  27, 
Act  XXI  of  1863.     MuTU  v.  Veerapah  Chetty 

8  B.  Ii.  R  Ap.  91  :  17  W.  R.  243 

2.       and   s.   39 — Appeal — Valuation 

of  suit.  The  Recorder  of  Moulmein,  in  trying 
an  administration  suit,  valued  at  R13,000,  found  as 
to  R6,000  in  value  of  the  property  claimed  that  it  did 
not  exist.  The  value  of  the  amount  decreed  by  him 
amounted  to  R7,000.  Held,  that,  under  Act  XXI  of 
1863,  ss.   27  and  39,   the  appeal  lay  in  the  first 
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RECORDERS  ACT  (XXI  OP  1863)— concW. 
8.  27 — concld. 


instance  to  the  High  Court,  and  not  to  the  Privy 
Council.     Hawabi  v.  Ibrahim  Sali  Bhay  Dapti 

5  B  L.  R,  305 


s.c.    HowAH  Bee 

DCPLEE       . 


Ibrahim     Salee     Bhoy 
.     13  W.  R.  393 


RECOVERY    or    RENTS     ACT    (X    OP 
1859). 

Stt  Bexgal  Tenancy  Act,  s.  21. 

9  C.  W.  N".  141 


11  C.  W.  N.  112 


s.  153— 

See  Practice   . 
RECTIFICATION. 

Specific    Belief  Act  {I 

oj  1S77),  s.  31 — Sale — Suit  for  specific  performance 
— Mutual  mistake — Clear  proof.  To  establish  a 
right  to  rectification  of  a  document  it  is  necessary 
to  show  that  there  has  been  either  fraud  or  mutual 
mistake.  Under  the  t«rms  of  s.  31  of  the  Specific 
Relief  Act  (I  of  1877),  it  is  necessary  that  the  Court 
should  find  it  cleariy  proved  that  there  was  such 
mistake.  "  A  person  who  seeks  to  rectify  a  deed 
upon  the  ground  of  mistake  must  be  required  to 
establish,  in  the  clearest  and  most  satisfactory 
manner,  that  the  alleged  intention  to  which  he 
desires  it  to  be  made  conformable  continued  con- 
currently in  the  minds  of  all  parties  down  to  the 
time  of  its  execution,  and  also  must  be  able  to  show 
exactly  and  precisely  the  form  to  which  the  deed 
ought  to  be  brought. ' '  Fowler  v.  Fender,  4  D.  <t-  J. 
250,  264.  followed  and  applied.  Madhavji  v.  Ram- 
:n'ath  (1906)  .  .  I.  L.  R.  30  Bom.  457 
RECURRING  RIGHT. 

See  Limitation  Act,  1877,  Sch.  II,  Art- 
131. 

REDEMPTION. 

-See  Benamidar   .       I.  L.  R.  30  All.  30 

See  Civil  Procedure  Code.  18S2,  ss.  13' 
244     .         .         .        10  C.  W.  N.  115 

See  Equity  of  Redemption. 

See  Execution  of  Decree. 

I.  L.  R.  28  Mad.  211 
See  Hindu  Law  .  I.  L.  R.  34  Calc.  372 

iSee  Limitation  Act,  1877,  Sch.  II — 

Art.  144 — Adverse  Possession. 

I.  li.  R.  27  Bom.  43 
Art.  148     .       I,  L.  R.  26  Bom.  500 
See  Malabar  Law — Mortgage. 

I.  L.  R.  28  Mad,  649 

See  Mortgage  .    10  C.  W.  N.  592  ;  778 

I.  L.  R.  33  Calc.  590 

I.  L.  R.  31  All.  482 

See  Mortgage 

Construction  I.  L.  R.  26  Bom.  252 

Possession  under  Mortgage. 

I.  L.  R.  25  AIL  287 


REDE  M  PTION— con<<i. 

See  Mortgage — 
Redemption. 

Accounts     .      I.  L.  R.  26  Bom.  363 
See  Mortgage  Sale. 

9  C.  W.  N.  201 ;  225  ;  789 

See  Parties — Parties  to  Suits — Mort- 
gages, Suns  concerning. 

5  C.  W.  N.  423 
See  Redemption  Decree. 
See  Registration  Act  (III  of  1877),  s.  17, 

CLS.  (6)  AND  (k). 

I.  li.  R.  30  Calc.  1016 

See  Res  Judicata — Matters  in  Issue. 

I.  L.  R.  25  Bom.  115 

See  Transfer  of    Property  Act,    1882, 
s.  82     .         .      I.  L.  R.  32  Bom.  521 

See  Transfer  of  Property  Act,  1882. 

s.  91  .         .  I.  li.  E.  30  All.  497 

See  Transfer  of  Property  Act.     1882, 

ss.  92,  93         .     I.  L.  R.  29  All.  481 

<See  Transfer  of  Property  Act.  1882, 
ss.  92,  94  .         .1.  L.  R.  30  All.  36 
See  Usufructuary  Mortgage. 

I.  L.  R.  31  All  325 
by  minor — 

See  Mortgage        .       11  C.  W.  N.  1078 
suit  for — 


See  Dekkhan   Agriculturists'    Relief 
Act    .         .       I.  L.  R.  33  Bom.  722 

See  Evidence  Act,  s.  92. 

I.  li.  R.  30  Bom.  426 
See   Limitation  Act,  1877,  Sen.  II,  Art. 
148  (1871,  Art.  148). 

See  Salsette,  Law  applicable  in. 

I.  L.  E.  19  Bom.  680 

See  Valuation  of  Suit — Appeals. 

I.  L.  R.  2  AiL  778 

I  li.  E.  13  All.  94 

L  li.  R.  16  Mad.  326  ;  415 

See  Valuation  of  Suit — Suits. 

— Transfer     of   Property 

Act,  s.  91.  Before  confirmation  of  sale  an  auction- 
purchaser  has  such  a  title  in  the  property  as 
entitles  him  to  ask  for  redemption  under  s.  91 
of  the  Transfer  of  Property  Act.  Radha  Kishun 
Marwari  v.  Hem  Chandra  Bose  (1907) 

11  C.  W.  N.  495 

REDEMPTION  DECREE. 

*See  Civil  Procedure  Code.  18S2.  ss.  13, 

43  .         .         .  I.  li.  R.  31  Bom.  527 

See  Mortgage,  Equity  of  Redemption- 

See  Partnership  I.  L.  R.  28  Bom.  176 

RE-ENTRY,  RIGHT  OP. 

See  Grant      .      I.  Ij.  R.  35  Calc.  1069 
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EEFERENCE. 

^ee  Civil   Procedure  Code,    1882,   Ch. 
XLVI     .         I.  L.  B.  30  Bom.  226 

See  Land  Acquisition  Act  (I  of  1894). 

12  C.  W.  N.  985  ;  987 

See  Land  Acquisition  Act  (I  of  1894), 
s.  18     .         .      12  C.  W.  N.  98  ;  241 

See  Land  Acquisition  Act,  s.  50. 

13  C.  W.  N.  117 

See  Land    Registration  Act   (Bengal 
Act  VII  of  1876),  ss.  52,  55,  62. 

I.  L,  R.  35  Cale.  120 

See  Reference  to  Full  Bench. 

See  Reference  to  High  Court. 

REFERENCE  BY  COLLECTOR. 

Lund  Acquisition    Act 

(7  of  1S91),  ss.  12  and  IS— Notice  by  the  Col- 
lector— Construction  of  statute — Meaning  of  word 
"  immediately.''''  Held,  that  the  conditions  pre- 
scribed by  s.  18  of  the  Act  are  the  conditions  to 
which  the  po^^•er  of  the  Collector  to  make  the  refer- 
ence is  subject,  and  these  conditions  must  be 
fulfilled  before  the  Court  can  have  jurisdiction 
to  entertain  the  reference.  In  re  Land  Acquisi- 
tion Act  (1905)  .         .        I.  L.  R.  30  Bom.  275 

REFERENCE  FROM  SUDDER  COURT 
AT  AGRA. 

Establishm.ent  of  High  Court- 
Lexers  Patent,  N.-W.  P.,  1S66,  s.  27.  The  Sudder 
Court,  being  equally  divided,  referred  a  case  for  the 
opinion  of  the  High  Court  of  Calcutta.  The  High 
Court  at  Agra  having  been  established  in  the  msan- 
while  -.—Held,  that  the  Chief  Justice  of  that  Court 
had  power  to  hear  and  determine  the  case.  Udey 
Kunwar  v.  Ladu 

6  B.  L.  R.  283  :  15  W.  R.  P.  C.  16 
13  Moo.  I.  A.  585 

REFERENCE  TO  CIVIL  COURT. 

See  Civil  Procedure  Code,  1882,  s.  103. 
11  C.  W.  N.  430 

REFERENCE  TO  FULL  BENCH. 

1. Power  of  one  Judge  to  refer. 

^^^len  the  senior  Jutlge  of  a  Division  Bench  of  the 
High  Court  composed  of  two  Judges  passes  an  order 
which  he  intends  as  a  final  judgment  in  a  case,  the 
junior  Judge  cannot  of  his  own  authority  refer  the 
case  to  a  Full  Bench.  In  the  matter  of  the  peti- 
tion af  Chunder  Kant  Bhuttacharjee 

B.  L.  R.  Sup.  Vol.  Ap.  43 

B.C.  Chunder  Kant  Bhuttacharjee  v.  Binda- 
BUN  Chunder  Mookerjee      .         .   7  W.  R.  277 

2.  — Refusal  to  answer  question 

when  found  not  to  arise  in  the  ease.  The 
majority  of  the  Judges  of  a  Full  Bench  refused  to 
answer  the  question  referred,  on  the  ground  that  it 
did  not  arise  in  the  case.  Indra  Chandra  Dugab 
V.  Brindabun  Bihara 

7  B.  L.  R.  F.  B.  251 :  15  W.  R.  F.  B.  21 


REFERENCE  TO  FULL  B'EN CBi—confd. 


3. 


Power  of   a   single    Judge 


sitting  alone,  to  refer  a  case  in  which  the- 
value  of  the  subject-matter  in  dispute  does 
not  exceed  R50  — Division  Court — Rules  of  the 
High  Court,  Ch.  V,  Rule  1,  Ch.  VI,  Rules  1  and 
6— Stat.  24  d;  25  Vict.,  c.  109,  s.  13.  A  reference 
to  the  Full  Bench  cannot  be  made  by  a  Judge  of 
the  High  Court  sitting  alone  to  hear  cases  in  which 
the  value  of  the  subject-matter  in  dispute  does 
not  exceed  R50.  Nabu  Mondul  v.  Cholim  Mullik 
L  L.  R.  25  Cale.  896 

Natu  Mandal  v.  Badal  Mullick 

2  C.  W.  N.  405 

4. Question  referred 

not  answered  on  the  ground  that  it  did  not  arise  in^ 
the  case.  Gbish  Chandra  Lahuby  v.  Fakir 
Chand         .         .         .    B.  L.  R.  Sup.  Vol.  503 

GoPAL  Chunder  Roy  v.  Gooroo  Doss  Roy 

B.  L.  R.  Sup.  Vol.  564  note 

See  also   Ram  Kanth  Chowdhry  v.   Bhuban 
Mohan  Biswas,  per  Peacock,  C.J. 

B.  L.  R.  Sup.  Vol.  25  :  W.  R.  F.  B.  183 

^See    Kirtee    Narain    Chowdhry    v.    Protap 
Chunder  Burooah    .         .         "W.  R.  F.  B.  129 


5. 


Kemp    and  Mac- 


PHERSON,  J  J.,  were  of  opinion  that  the  first  ques- 
tion referred  did  not  ari.se  in  the  case,  and  there- 
fore should  not  have  been  answered.  ProSonno- 
CooMAR  Pal  Chowdhry  v.  Koylash  Chunder 
Pal  Chowdhry  .  .  B.  L.  R.  Sup.  Vol.  759 
2  Ind.  Jur.  N.  S,  327  :  8  W.  R.  428 

6.  DifTerence  of  opinion  be- 
tween individual  Judges— Prachce.  A  ques- 
tion arising  from  a  confiict  of  opinion  between 
individual  Judges  is  not,  pi-operly  speaking,  the  sub- 
ject of  reference  to  a  Full  Bench.  Raj  Koomar 
Singh  v.  Sahebzada  Roy    .    I.  L.  R.  3  Cale.  20 

7.    Practice — Regular      appeal — 

Special  appeal.  On  a  reference  to  a  Full  Bench 
from  a  special  appeal,  the  Full  Bench  will  decide  the 
special  appeal  ;  but  on  a  reference  from  a  regular 
ajjpeal  the  Full  Bench  will  only  decide  the  point 
referred,  and  send  the  case  back  to  be  dealt  with 
by  the  Bench  which  made  the  i-eference.  Sufdab 
Reza  v.  Amjad  Ali 

I.  L.  R.  7  Cale.  703  :  10  C.  L.  R.  121 


8. 


Power    of    Full 


Bench  to  send  case  hack  to  referring  Bench  for  final 
disposal — High  Court,  Appellate  Side,  Ch.  V,  rule 
5.  The  language  of  rule  5  of  Ch.  V  of  the  Rules 
of  the  High  Court,  Appellate  Side,  relating  to 
references  to  the  Full  Bench  in  criminal  matters 
is  sufficiently  -wide  to  enable  the  Full  Bench  to 
send  a  case  back,  with  an  expression  of  opinion 
upon  the  point  of  law  raised,  to  the  Bench  which 
referred  it  for  final  disposal.  In  the  matter  of 
Abdub  Rahman     .         .     I.  L.  R.  27  Cale.  839 

Abdub  Rahman  v.  Empbess  .  4  C.  "W.  N.  656 

and  per  Maclean,  C.J.,  in  Nemai  Chattabaj  v. 
Empress     .         .        .        .        4  C.  W.  N.  645- 
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KEFEEENCE  TO  FULL  BENCH— concM. 

9.  Matter  not  decided  in  order 

of  reference — Limitation  Act  (XV  of  1S77), 
JSch.  11,  Art.  64 — Statement  of  account  unsigned — 
Cause  of  action.  The  plaintiffs  claimed  on  a  state- 
ment of  account  in  writing  dated  the  18th  October 
1877  ;  this  statement  of  account  was  not  signed  by 
the  defendant.  The  date  of  the  institution  of  the 
suit  was  the  30th  September  1880.  -  A  Division 
Bench  of  the  High  Court  held  on  the  appeal  on  the 
case  coming  up  before  them  on  the  18th  October 
1877  that  the  suit  was  not  based  upon  any  erpress 
contract  made  between  the  parties ;  that  the 
transaction  which  took  place  on  that  date  did  not 
constitute  an  implied  contract ;  and  that  therefore 
these  contentions  were  not  ojjen  to  the  plaintiffs, 
but  the  Court  referred  the  question  whether  the 
plaintiffs'  claim,  so  far  as  it  was  based  on  the  state- 
ment of  account  on  the  18th  October  1877,  fell 
within  Art.  64  of  Sch.  U  of  Act  XV  of  1877.  Held, 
by  MiTTER,  Pkinsep,  and  McDosell,  JJ. — That 
the  question  referred  was  a  matter  of  limitation  aris- 
ing in  the  case  which  had  not  been  decided  in  the 
order  of  reference,  and  ^\ithout  such  a  decision  the 
case  could  not  be  disposed  of  ;  and  as  to  that 
point,  that  the  statement  of  account,  not  beiug 
signed  by  the  defendant,  did  not  fall  within  the 
terms  of  Art.  64  of  Sch.  II' of  Act  XV  of  1877. 
Held  by  Gabth,  C.J.,  and  Totten-ham,  J. — That 
the  Division  Bench,  having  held  that  the  trans- 
action afforded  no  basis  for  a  suit,  had  disposed 
of  the  case,  and  the  question  referred  was  therefore 
immaterial.     Dtjkhi  Sahu  v.  Mahomed  Bikhu 

I.  L.  E.  10  Calc.  284  :  13  C.  L.  E.  445 


10. 


Matter  not  decided  in  or 


made  the  subject  of  reference — Matter  for 
decision  by  Full  Bench.  Per  Tybbell,  J.,  that  in  a 
reference  to  the  Full  Bench  the  only  matters  which 
can  legally  be  attended  to  are  the  cases  referred,  and 
it^is  not  competent  for  the  Full  Bench  to  review 
or  pronounce  judicial  opinions  upon  the  Court's 
judgment  in  cases  which  have  been  finally  decided 
and  not  made  the  subject  of  reference.  Jagram 
Das  v.  Narain  Lai,  I.  L.  R.  7  All.  S57.  and  Afzal- 
un-nissa  Begani  v.  AlAli,  I.  L.  R.  S  All.  S5,  followed 
and  explained.     Jadu  Rai  v.  Kaxizak   Husaix 

I.  L.  E.  8  AU.  575 


11. 


-Eeference  in  Sessions  case — 


Power  of  Judge  of  High  Court  presiding  at  the 
Criminal  Sessions  to  refer  to  Full  Bench  point 
raised  by  accused  before  he  is  called  upon  to  plead — 
Letters  Patent,  High  Courts.  1S65,  cl.  -'o.  Where  a 
point  is  raised  on  behalf  of  the  accused  before 
he  is  called  upon  to  plead,  the  Judge  presiding 
at  the  Sessions  has  no  power,  under  the  Charter, 
to  refer  the  matter  to  a  Full  Bench.  QriES- 
EmPBESS  f.  DOLEGOBrS-D  Dass  (1900) 

L  L.  R.  28  Calc.  211 
B.C.  5  C.  W.  N.  169 

EEFEEENCE      TO      HIGH      COUET— 
CIVIL  CASES. 

See  CrvcL  Pbocedube  Code,  1882,  s.  244 
— QrESTioxs  IS  ExEcmos   of    De- 
cree    .         .     I.  L.  E.  11  Bom.  57 

VOL.  IV. 


EEFEEENCE  TO  HIGH  COUET— CIVIL 
CASES— con^d. 

See  DiSTBiCT  Jttdge,  Jitbisdictios  of. 

L  L.  E.  11  Mad,  36 

See  Mamlatdaes  Coitbts  Act,  s.  17. 

I.  L.  E.  14  Bom,  371 

See  Pbactice — CrvTL'CASES — Refebexcb 
TO  High  Coubt. 

I.  L.  E.  21  Bom.  806 

See  Recobdeb  oF*ftAXGOO>". 

L  L.  E.  25  Calc  488 

iSee  Recobdebs  Act,  1863,  ss.  22,  25. 

4  B.  L.  E.  A.  C.  50 
13  W.  E.  27 
9  W.  E.  478 

iSee    Review — Obdebs    sxtbject  to  Re- 
view       .         .     I.  L.  E.  10  Bom,  68 
See  Right  to  Beqix    .   13  B.  L.  E  142 

See  Small  Cause  Coubt,  MorrssiL — 
Practice  asd  Peocedttbe — Refeb- 
exce  to  High  Court. 

See  Small  Cause  Coubt,  Pbesidesct 
Towns — Pbactice  axd  Pboceduee — 
Reference  to  High  Coubt. 

See  Stamp  Act,  1879,  s.  50. 

L  L.  E.  15  Mad.  259 

See  Stamp  Act  (II  of  1899) — 

ss.  32  AND  57. 

L  L.  E.  25  Mad.  751 

s.  57     .      L  L.  E.  25  Mad.  752 

1.  Question  for  reference — Act 

XXIII  of  1861,  s.  2S — Question  arising  on  appli- 
cation for  review.  S.  28,  Act  XXIII  of  1S61, 
merely  authorised  the  reference  of  such  questions  as 
might  arise  in  the  trial  of  the  suit,  and  not  of  ques- 
tions arising  on  an  application  for  a  review  of 
judgment,  which  cannot  in  any  sense  be  considered 
as  the  trial  of  a  suit.  Bosomally  Deo  v.  Ram 
SoDOY  Chuckerbutty         .         .     17  W.  E.  95 

2.     Question     arising 

on  application  for  review.  A  reference  cannot  bo 
made  upon  an  application  for  a  review  of  judgment. 
Talim  MujfDAL   V.  Watson  &  Co.  .  17  W."E.  94 

3.  ■ —      Order    made    on 

application  for  probate — Court  of  concurrent  juris- 
diction— Succession  Act  (X  of  186-5),  ss.  182,  264 
—Code  of  Civil  Procedure  {Act-  X  of  IS 7 7),  s.  617. 
The  order  made  by  a  District  Judge  on  an  appli- 
cation for  probate,  not  being  a  final  order,  cannot  be 
referred  for  the  opinion  of  the  High  Court  under 
s.  617  of  the  Code  of  Civil  Procedure.  But  the  Court 
will,  under  certain  circumstances,  entertain  such  an 
application,  aa  a  Court  of  concurrent  jurisdiction, 
under  s.  264  of  the  Succession  Act.  In  the  matter 
of  Moxohub  Mookebjee 

L  L.  E.  5  Calc.  756  :  7  C.  L.  E.  228 

4.  — ■ Civil    Procedure 

Code,  1S77,  s.  617 — Case  in  which  there  is  no  appeal. 
It  is  only  when  a  matter  cannot  come  before  the 
High  Court  as  a  Court  of  appeal  that  a  reference 

Ux 
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BEFEREWCE  TO  HIGH  COURT— CIVIL 

CAa:ES-conid. 

can  be  made  under  s.  617  of  the  Civil  Procedure 
("ode  (Act  X  of  1877).  Krishna  Nath  Sircar  v. 
Ram  Kumar  De    .         .         .         7  C.  L.  R.  144 

5. Civil     Procedure 

Code,  1SS2,  s.  617 — Final  decree  or  order.  A  Mun- 
sif,  being  of  opinion  that  he  had  no  jurisdiction  to 
entertain  a  particular  suit,  made  an  order  returning 
the  plaint  for  presentation  to  the  proper  Court.  An 
appeal  was  preferred,  under  s.  588  of  the  Civil  Proce- 
dure Code,  to  the  District  Judge,  who,  entertaining 
doubts  upon  the  question  of  jurisdiction,  referred 
the  matter  to  the  High  Court  under  s.  617.  Held, 
that,  inasmuch  as  the  order  of  the  Munsif  was  not  a 
final  decree  in  the  suit,  and  any  order  of  the  Judge  in 
appeal  disposing  of  the  plea  of  jurisdiction  would  not 
amount  to  a  "  final  "  decree  within  the  meaning  of 
s.  617  of  the  Civil  Procedure  Code,  the  High  Court 
had  not  jurisdiction  to  entertain  the  reference. 
Ramphul  v.  Durga      .  .  I.  L.  R.  7  All.  815 


6. 


Civil    Procedure 


Code,  1S82,  s.  617 — Pi.t]erenct  of  question  arising  in 
execution  of  a  decree — Final  decree.  A  question 
arising  in  execution  of  a  decree  cannot  be  referred 
for  the  decision  of  the  High  C'ourt  under  s.  617  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882)  except 
where  the  decree  is  final.  Oriental  Loan  Asso- 
ciation r.  Hatch  .         .    I.  L.  R.  17  Bom.  735 

7. Civil    Procedure 

Code,  1SS2,  s.  617 — Stay  of  executio7i — Amount  of 
security  required  on  gravling  stay  of  execution, 
question  as  to.  The  defendant  in  a  redemption  suit, 
against  whom  a  decree  had  been  passed,  appealed  to 
the  High  Court,  which  on  his  application  granted  the 
usual  stay  of  execution  ponding  the  appeal,  upon 
security  being  given  by  him.  The  subordinate 
Judge,  feeling  doubt  as  to  whether  the  actual  value 
of  the  property  or  the  value  stated  in  the  plaint 
should  be  regarded  in  fixing  the  security,  referred 
the  case  to  the  Eich  Court  under  s.  617  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882).  Held,  even 
assuming  that  section  to  apply  to  &  proceeding  of 
this  kind  under  s.  647,  that  no  reference  would  lie 
under  s.  617  of  the  Civil  Procedure  Code.  The 
question  as  to  the  amount  of  the  security  was  a 
question  relating  to  execution  as  contemplated  by 
s.  244  of  the  Code,  and  tliorefore  an  order  deter- 
mining that  question  would  be  appealable  under 
s.  2  of  the  Code.  Ishwargak  v.  Chudasama 
Manabhai       .         .         .     I.  L.  R.  12  Bom.  30 


8. 


Difference  of  opi- 


nion between  Judges  of  Division  Bench  on  reference 
— Civil  Procedure  Code,  I'-tS'J,  ss.  575,  647.  On  a 
reference  to  the  High  Court  under  the  Legal  Practi- 
tioners Act,  s.  575  of  the  Code  of  Civil  Procedure, 
providing  for  a  difference  of  opinion  between  the 
Judges  of  a  Tlvision  Bench,  was  applied  and  read 
with  B.  647  of  the  Code,  and  the  case  was  referred  to 
a  third  Judge.  In  the  raatter  of  Purna  Chtjnder 
Pal  .         .         .         .  4  C.  W.  K".  389 


9. 


Civil      Procedure 


Code,  1S82,  s.  617 — Pleader — Professional  conduct. 
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S.  617  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882)  does  not  authorize  a  reference,  except  on 
a  point  arising  in  a  litigation  between  parties  in  a 
suit,  or  appeal,  or  in  a  matter  wherein  the  Court  is 
called  on  to  adjudicate,  that  is,  to  pronounce  on  the 
opposite  pretensions  of  contending  parties.  A 
pleader  was  fined  R25  by  a  second  class  Subordinate 
Judge  for  refusing  to  act  on  behalf  of  his  client  after 
receipt  of  retaining  fee.  On  appeal,  the  District 
Judge  referred  the  matter  to  the  High  Coui't 
under  s.  617  of  the  Code  of  Civil  Procedure  (Act  XI 
of  1882).  J^e/rf,  that  the  inquiry  into  the  pleader's  ^ 
professional  conduct  was  of  a  disciplinary,  and  not 
litigious,  character.  The  fact  that  an  appeal  lay 
from  the  Subordinate  Judge  to  the  District  Judge 
did  not  make  it  litigious.  In  such  an  enquiry  no 
reference  could  properly  be  made  under  s.  617  of 
Act  XIV  of  1882.  Yeshvant  Narayan  Adarkar 
V.  Desouza  .         .  I.  L.  R.  12  Bom.  78 

10.  ^  Civil   Proced"re 

Code,  1SS2,  s.  6 16 A — Reference  of  case  before 
judgment.  A  reference  to  the  High  Court  which 
applies  to  a  case  before  judgment  is  not  authorized 
by  s.  646A  of  the  Civil  Procedure  Code.  Diwale- 
bai  V.  Sadashivdas        .      I.  Ii,  R.  24  Bom,  310 


11. 


Civil     Procedure 


Code.  1882,  s.  646B — Reference  by  District  Judge  of 
proceedings  in  Smcdl  Cause  Court  attacked  for 
leant  of  jurisdiction.  Before  a  District  Court  can 
make  a  reference  under  s.  646B  of  the  Civil  Proce- 
dure Code,  it  must  be  of  opinion  that  the  subordi- 
nate Court  has  erroneously  held  ui^on  the  point  of 
jurisdiction  in  regard  to  the  particular  suit 
before  it,  and  that  therefore  the  matter  is  one  in 
which  the  interference  of  the  High  Court  should  be 
sought.  The  word  "shall"  in  s.  646B,  cl.  (1), 
is  not  mandatory,  but  directorv.  Madan  Gopal 
v.  Bhagwan  Das         .         .  I.  L.  R,  11  All.  304 

12. Civil    Procedure 

Code,  1SS2,  s.  646B — Reference  where  appeal  lies 
to  lotver  Court — Case  in  which  jurisdiction  of  Small 
Cause  Court  is  doubted.  A  suit  to  recover  a  sum  of 
money  as  payable  to  the  plaintifiE  under  an  award 
which  was  contested  was  filed  in  a  subordinate 
Court  on  the  Small  Cause  side.  The  Subordinate 
Judge  returned  the  plaint,  being  of  opinion  that  the 
suit  was  not  cognizable  by  a  Court  of  Small  Causes. 
The  i^laint  \\as  then  presented  in  the  Court  of  the 
District  Munsif  as  an  ordinaiy  suit,  but  the  District 
Munsif  returned  it  on  the,  ground  that  the  suit 
was  cognizable  by  a  Court  of  Small  Causes.  The 
plaintifi  then  applied  to  the  District  Judge  to  submit 
the  record  for  the  orders  of  the  High  Court.  Held, 
that  the  District  Judge  was  bound  to  submit  the 
record  to  the  High  Court  under  s.  646B  of  the  Code 
of  Civil  Procedure  on  the  requisition  of  the  plaintiff, 
although  the  plaintiff  might  have  appealed  to  the 
District  Court  against  the  order  of  the  District 
Munsif.     SiMSON  v.  McMaster 

I.  L.  R.  13  Mad.  344 

13. Civil     Procedtire 


Code,  1882,  s.   646B — Civil  Procedure  Code  Amend- 
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ment  Act  (VII  of  1888),  s.  60— Provincial  Small 
Cause  Court  Act  (IX  of  1887),  s.  16—Poicer  of  High 
Court  on  reference  under  s.  646B.  Notwithstanding 
s.  16  of  the  Provincial  Small  Cause  Courts  Act,  the 
High  Court  has.  on  a  case  being  submitted  to  it 
under  s.  646B  of  the  Civil  Procedure  Code,  full 
power  to  consider  the  matter  of  jurisdiction  or  to 
deal  with  it  on  the  merits,  so  as  to  do  substantial 
justice  without  putting  the  parties  to  the  expense 
of  a  fresh  trial.  Sttkesh  Chunder  Maitea  v. 
Kkisto  Raxgixi  Dasi      .     I.  L.  R.  21  Gale.  249 


14. 


Ajmere  Court 


Regulation  (I  of  1877),  s.  18  et  seq. — Reference  by 
Commissioner  of  Ajmere — Powers  of  High  Court 
— Jurisdiction.  Held,  that,  where  a  point  of  law  or 
a  question  as  to  the  construction  of  a  document  is 
referred  to  the  High  Court  by  an  order  purporting 
to  be  made  under  s.  18  of  the  Ajmere  T'ourts 
Regulation,  the  High  Court  cannot  cons  der  whether 
the  point  referred  arises  in  the  case  in  which  the 
reference  before  it  has  been  made  or  not ;  but  its 
functions  are  limited  to  pronouncing  an  opinion 
on  any  point  which  may  be  so  referred  to  it. 
KaliaV  Mal  v.  Ram  Kishen  I.  Ij.  R.  21  All.  163 

15.  Refusal  to  interfere — Prac- 
tice— Procedi.r'^—Ciril  Procedure  Code  lAct  XIV 
of  188-2),  ss.  539,  617,  647.  M,  claiming  to  be  a 
trustee  or  manager  of  a  mosque,  applied  to  the 
District  Judge  for  permission  to  grant  a  lease  of 
lands  belonging  to  the  mosque.  In  response  to  a 
proclamation  issued.  A,  the  opponent,  appeared 
before  the  District  Judge,  claiming  to  be  the 
owner  of  the  village  in  which  the  lands  were  situat«, 
»nd  contended  that  the  lands  did  not  belong  to  the 
mosque  and  that  the  applicant  was  not  the  manager. 
The  District  Judge  felt  a  doubt  as  to  whether  he 
had  jurisdiction  to  entertain  the  application  unless 
a  suit  was  properly  framed  and  filed  under  s.  539 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882), 
and  referred  the  point  to  the  High  Court  under 
s.  617  of  the  Code.  The  High  Court  referred  to 
answer  the  reference,  being  of  opinion  that  no 
reference  under  s.  617  could  be  made  on  such 
an  application.  Ss.  617  and  647  of  the  Civil 
Procedure  Code  apply  when  doubts  arise  in  the 
proceeding  of  a  suit  or  appeal  or  execution  or 
other  proceeding.  S.  617  was  not  intended  to  pro- 
vide for  suppositious  cases  which  do  not  naturally 
arise  in  a  proper  proceeding  before  the  Court. 
Mahamad  Haji  Zakeria  v.  Ahmadbhai  Habib- 
BHAi  (1900)           .  I.  L.  R.  25  Bom.  327 

16.  — Civil   Procedure 

Code,  s.  646B — Small  Cause  Court — Jurisdiction 

Question  of  jurisdiction  not  raised  in  the  Court 
of  Small  Causes — Reference  by  District  Judge 
under  a.  646B  declined.  S.  646B  of  the  Code 
of  Civil  Procedure  does  not  apply  to  every  case 
in  which  a  Court  of  Small  Causes  has  failed  to 
exercise  a  jurisdiction  vested  in  it  by  law,  or  has 
exercised  a  jurisdiction  not  vested  in  it  by  law,  but 
applies  only  to  a  restricted  number  of  such  cases, 
namely,  those  cases  in  which  a  Court  of  Small  Causes 
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has  erroneously  held  a  suit  to  be,  or  not  to  be, 
cognizable  by  it.  Where  no  question  as  to  the 
Court's  jurisdiction  was  raised  by  either  party, 
and  the  Court  of  Small  Causes  proceeded  to  judg- 
ment ias  if  the  case  was  properly  cognizable  by 
it,  the  High  Court  refused  to  interfere  upon  a 
reference  by  the  District  Judge  purporting  to  be 
made  under  s.  646B  of  the  Code  of  Civil  Procedure. 
Ram  Lal  v.  Kabul  Sikgh  (1902) 

I.  L.  R.  25  All,  135 

REFERENCE       TO      HIGH      COURT- 
CRIMINAL  CASES. 

•See  Calcutta  Municipal  Act.  1S99, 
s.  449  .7  0.  W.  N.  554 

See  Counsel        .         .     9  B.  L.  E.  417 
I.  L.  R.l  Bom.  64 

See  Habeas  Corpus,  Writ  of. 

I.  li.  R.  29  Cale.  286 

See    Pleader — Apfointmext    axd    Ap- 
pearance  .  .  6  B.  L.  R.  Ap.  46 
17  W.  R.  C.  R.  37 

See  Possession,  Order  of  Criminal 
Court  as  to — Decision  of  Magistrate 
AS  to  Possession     .     5  C.  W.  N.  71 

See  Practice — CRi>nNAL  Cases — Re- 
ference to  High  Court. 

I.  li.  R.  18  Cale.  186 

See  Right  to  Begin     .     9  B.  L.  R.  417 

20  W.  R.  Cr.  33 

I.  L.  R.  8  Bom.  200 

See  Verdict  of  Jury — Power  to  dtteb- 
FEEE  with  Verdicts. 

I.  L  R.  29  Cale.  12« 
I.  L.  R.  19  Cale.  380 

—  by  Presidency  Magistrate  (record 

of  evidence  necessary) — 

See  Criminal  Procedure  Code,  s.  123. 

13  C.  W.  N.  318 

for  confirmation  of  sentence  of 


death — 


See  Criminal  Peocedube  Code,  s.  374. 

5  N.  W.  130 

See  Ceiminal  Procedure  Codes,  s.  376. 

I.  li.  R.  1  Bom.  639 

19  W.  R.  Cr.  57 

2  C.  W.  N.  49 

—  right  of— 


See  Offence  before  Penal  Code. 

I.  li.  R.  1  All.  599 

Discretion  of   Magistrate— 


—  — - — — .~»»wi»    ,^x      jxi.a,gi.oux»i/0 

Criminal  Procedure  Code,  1852,  s.  296  A  ilagis- 
trate  should,  under  s.  296,  Criminal  Procedure  Code, 
exercise  a  discretion  as  to  whether  he  will  refer  a 
case  to  the  High  Court,  and  is  not  bound  to  refer 
every  case  in  which  he  may  detect  an  error.     3  W. 

14x2 
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R.  Cr.  Let.  5,  explained.     Nibartjn  Chtjndee  Dass 
V.  Bhuggobutty  Churn  Chattebjee 

20  "W.  B.  Cr.  40 


2.   — 


__  Power    to    refer — Power     of 

Joint  Magistrate — Criminal  Procedure  Code,  1867, 
s.  434.  A  Joint  Magistrate  of  a  district  had  no 
power  to  make  a  reference  to  the  High  Court  under 
s.  434  of  the  Code  of  Criminal  Procedure.  Such 
references  can  be  made  only  by  the  Sessions  Judge 
or  by  the  Magistrate  of  a'  District.  Queen  v. 
Chooramoni  SANiT  .         .     14  W.  E.  Cr.  25 


3. 


Power  of  Magis- 


trate— Case  heard  by  Sessions  Judge.  One  of  two 
prisoners,  who  were  tried  jointly  before  a  Bench  of 
Maeistrates  on  the  complaint  of  the  District  Magis- 
trate, appealed  to  the  Sessions  Judge  and  was  ac- 
quitted. The  District  Magistrate  thereupon,  under 
ss.  296  and  297  of  the  Criminal  Procedure  Code,  1872, 
transmitted  the  proceedings  in  the  case  to  the  High 
Court,  and  asked  that  they  might  be  quashed  on 
the  ground  that  there  had  been  a  failure  of  justice. 
Held,  that  the  Magistrate  was  not  competent  to 
refer  the  proceedings  of  a  superior  Court  to  the 
High  Court.     In  the  matter  of    David 

6  C.  L.  B.  245 

Power  of  Magis- 


trate— Order  of  Appellate  Court — Criminal  Proce- 
dure Code  (Act  X  of  1872),  ss.  295,  296,  and  297. 
A  District  Magistrate,  being  of  opinion  that  the 
Sessions  Judge  had  on  appeal  improperly  set  aside  a 
conviction  made  by  a  Cantonment  Magistrate,  refer- 
red the  matter  to  the  High  Court  under  s.  297  of  the 
Code  of  Criminal  Procedure.  Held,  that  the  Magis- 
trate had  no  power  to  make  such  a  reference.  In 
the  matter  of  the  petition  of  Ram  Lal.  Empress 
V.  Ram  Lall  .         .      I.  L.  B.  8  Gale.  875 


5, 


Practice — Crimi- 


nal Procedure  Code,  s.  438 — Reference  by  District 
Magistrate  of  proceeding  of  Sessions  Judge.  A  Dis- 
trict Magistrate  who  considers  that  there  has  been 
a  miscarriage  of  justice  in  the  Court  of  Session 
should  not  report  the  case  to  the  High  Court  for 
orders  under  s.  438  of  the  Criminal  Procedure  Code, 
but  should  communicate  with  the  Pubhc  Prosecutor 
as  to  the  case  in  which  he  thinks  such  miscarriage 
has  occurred,  and  invite  his  assistance  to  move  the 
Court  with  regard  to  it.  Queen-Empress  v.  Shere 
Singh        ....     I.  L.  B.  9  All.  362 
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dure  Code,  ss.  435  and  439.  The  power  conferred  by 
s.  438  read  with  s.  435  of  the  Criminal  Procedure 
Code  upon  a  District  Magistrate  to  make  a  reference 
to  the  High  Court  refers  clearly  to  a  "  proceeding 
before  any  inferior  Criminal  Court. ' '  By  the  words 
"  or  otherwise  "  in  s.  438  the  Legislature  never  in- 
tended to  give  to  a  Magistrate  the  power  to  question 
the  propriety  of  a  judgment  or  sentence  by  a  supe- 
rior criminal  authority  ;  nor  by  the  use  of  the  words 
"  or  which  has  been  reported  for  orders  "  in  s.  439 
could  it  have  been  intended  that  such  report 
might  be  made  by  an  inferior  criminal  authority 
with  respect  to  a  proceeding  by  a  superior  autho- 
ritv.     Queen-Empress  v.  Karamdi 

I.  li.  B.  23  Calc.  250 


e. 


Criminal    Proce- 


dure Code,  s.  438 — Reference  by  Magistrate  of 
orders  passed  by  Sessions  Judge.  A  Magistrate  is 
not  justified  in  referring  under  s.  438  of  the  Criminal 
Procedure  Code  orders  passed  by  the  Sessions  Judge 
on  appeal,  except  in  very  special  cases.  Queen- 
Empress  V.  Shere  Singh,  L  L.  R.  9  All.  362,  referred 
to.     Queen-Empress  v.  Zor  Singh 

I.  Ii.  B.  10  All.  146 

7.  — — —  Criminal  Proce- 
dure Code,  1882,  s.  438— Power  of  the  District 
Magistrate  to  question  the  propriety  of  finding  and 
sentence  by  the  Sessions  Judge — Criminal  Proce- 


8. 


Criminal  fProce- 


dure  Code,  1882,' a.  438— Power  of  the  District 
Magistrate  to  refer  to  the  High  Court  a  case  in  which 
the  Sessions  Court  has,  under  s.  123,  refused  to 
confirm  his  order  tinder  s.  118  of  the  Code.  S.  438 
of  the  Criminal  Procedure  Code  does  not  authorize 
the  District  Magistrate  to  refer  to  the  High  Court 
a  case  in  which  the  Sessions  Court  has,  under 
s.  123  of  the  Code,  refused  to  confirm  hi."  order  under 
s.  118.  If  the  District  Magistrate,  as  the  officer 
responsible  for  the  peace  of  his  district,  is  dissatisfied 
with  any  such  order,  his  proper  course  is  to  ask  the 
Public  Prosecutor  to  move  the  High  Court  for  the 
revision  of  the  same.  Queen-Empress  v.  Jahandi 
I.  Ii.  B.  23  Calc.  249 

9,  — Criminal    Proce- 


dure Code,  1882,  s.  307— Duty  of  Sessions  Judge 
a^  to  referring  cases  tried  with  a  jury.  The  discre- 
tionary power  to  refer  cases  conferred  on  Sessions 
Judges  by  Criminal  Procedure  Code,  s.  307,  should 
always  be  exercised  when  the  Judge  thinks  that  the 
verdict  is  not  supported  by  the  evidence.  Queen- 
Empress  V.  GuRUVADU  .  I.  Ii.  B.  13  Mad.  343 
10. . Criminal  Proce- 


dure Code,  1882,  s.  307 — Reference  necessary  for  ends 
of  justice.  A  reference  under  s.  307  of  the  Criminal 
Procedure  Code  should  be  made  when  the  Judge  is 
' '  plearly  of  opinion  ' '  that  he  should  do  so  for  the 
ends  of  justice.  Surja  Kurmi  v.  Queen-Empress 
I.  Ii.  B.  25  Calc.  555 

11_  -  Criminal  Proce- 

dure'code.  1898,  s.  269,  cl.  3.  and  s.  307— Trial  by 
jury  of  an  offence  triable  with  the  aid  of  assessors. 
The  accused  was  tried  by  a  jury  on  four  charges, 
(i)  forgery,  (ii)  using  a  forged  document,  (iii) 
criminal  misappropriation,  and  (iv)  attempting  to 
use  a  forged  document  as  genuine.  The  jury  re- 
turned a  unanimous  verdict  of  ' '  not  guilty  ' '  on 
all  the  charges.  The  Sessions  Judge  agreed  with 
the  jury  in  their  verdict  on  the  1st,  2nd,  and 
4th  charges,  but  he  differed  from  them  on  the 
3rd  charge,  which  was  criminal  misappropriation. 
This  offence  was  not  triable  by  a  jury,  and  ought 
therefore,  under  cl.  3  of  s.  269  of  the  Criminal 
Procedure  Code  (Act  V  of  1898),  to  have  been  tried 
by  the  Sessions  Judge  with  the  aid  of  the  jurors  as 
assessors.     Nevertheless,  the  Judge  took  the  verdict 
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of  the  jury  upon  this  charge,  and,  difiFering  from 
it,  referred  the  case  to  the  High  Court  under  s.  307 
of  the  Code.  Held,  that  although  the  procedure 
of  the  Sessions  Judge  was  irregular,  the  trial  by- 
jury  must  be  accepted  as  legal,  and  the  case  as 
one'  that  could  be  referred  to  the  High  Court  under 
s.  307  of  the  Criminal  Procedure  Code.  Quees- 
Empbess  t'.  Jaykam  Haribhai 

I.  L.  B.  23  Bom.  696 


12. 


Code  of  Criminal 


Procedure  {Act  V  of  189S),  ss.  369,  307— Verdict  of 
a  fury.  Acceptance  of,  by  Sessions  Judge — Beference 
to  High  Court  for  decision  on  a  reconsideration  of 
verdict — Sessions  Judge,  j.ower  of.  It  is  not  open  to 
a  Sessions  Judge,  when  he  has  once  accepted  the 
verdict  of  the  jury  and  has  postponed  the  case  for 
passing  sentence,  to  reconsider  his  order  and  to  refer 
the  case  to  the  High  Court  under  s.  307,  Criminal  Pro- 
cedure Code,  but  he  must  pass  sentence  on  the  per- 
sons awaiting  sentence  on  the  verdict.  QrEES- 
Empeess  r.  MojAHUR  Rahman-  4  C.  W.  N.  683 
13. Mode  of  reference — Criminal 


Procedure  Code,  1861,  s.  431 — Reasons  for  refer- 
ence by  Judge.  A  Sessions  Judge,  in  referring  a 
case  under  s.  434  of  the  Code  of  Criminal  Procedure, 
should  state  reasons  of  his  own  for  the  reference,  and 
not  merely  send  up  the  reasons  which  may  have 
been  left  by  his  predecessor.  Batool  Nashyo  v. 
Bhugloo  Chowkeedab        .       10  "W.  E.  Cr.  50 


14. 


Criminal  Proce- 


dure Code  {Act  V  of  189S),  s.  307— Power  of  Judge 
in  dealing  uith  evidence.  In  making  a  reference 
under  s.  307  of  the  Code  of  Criminal  Procedure 
the  Sessions  Judge  is  limited  to  the  evidence  at  the 
trial  which' was  before  the  jurv.  Queex-Empress 
V.  Jadcb  Das  .         .1  L.  B.  27  Calc.  295 

4  C.  W.  N.  129 


15. 


Question  as  to  validity  of 


coinniitment — Criminal  Procedure  Code,  1872, 
g_  296 — Power  of  SessioTiS  Court  to  set  aside  com- 
mitment. The  Court  of  Session  has  no  power  to  set 
aside  a  commitment  made  under  its  dkection.  If 
it  doubts  the  legality  of  the  commitment,  it  should 
make  a  reference  to  the  High  Court,  in  the  matter 
of  the  petiiion  of    Hassajt  Raza  Khak 

7  N.  W.  211 


16. 


Order    contrary  to    la-w — 


Sessions  Judge — Criminal  Procedure  Code,  1872, 
f.  296.  Where  a  Sessions  Judge  considers  that  a 
judgment  or  order  is  contrary  to  law,  or  that  the 
punishment  is  too  severe,  he  should  report  the  pro- 
ceedings to  the  High  Court  in  the  manner  prescribed 
by  the  circular  order  of  15th  July  1863,  which  is 
applicable  to  references  under  s.  296  of  the  Code  of 
Criminal  Procedure,  1872.  Rajkisto  Pavl  i-.  Nrr. 
TYAXXJifD  Paue      .  .     20  W.  B.  Cr.  50 

17.  Question    of    jurisdiction 

I)ending  trial — Reference  under  -s.  269  of  Act  X 
of  1872  by  Court  of  Session.  A  Court  of  Session, 
after  it  had  asked  the  assessors  their  opinion  in  a 
case  which  was  being  tried  by  it,  suspended  the  trial 
of  the  case  and  made  a  reference  to  the  High  Court 
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under  s.  296  of  Act  X  of  1872,  on  a  question  of 
jurisdiction  which  had  arisen  in  the  trial  of  the  case. 
Held,  that  it  was  not  intended  that  that  section 
should  be  so  used,  and  the  Court  of  Session  must 
dispose  of  such  question  itself.  Empress  of  Ixdia 
t'.  Bhcp  Srs'GH  .  .     I.  Ij.  B.  2  AIL  771 

18.  Question  of  sufficiency  of 

evidence— Crim»«o/  Procedure  Code.  1S61,  s.  434. 
S.  434  of  the  Code  of  Criminal  Procedure,  1861, 
contemplated  reference  to  the  High  Court  in  cases 
where  the  sentence  or  order  is  contrary  to  law. 
A  case  where  a  Magistrate  had  convicted  of  an 
offence  on  the  "^evidence  of  one  witness  whom  he 
considered  credible  was  held  not  a  proper  subject 
of  reference  to  the  High  Court.     Queen  v.  Bixdf 

8  W.  B.  Cr.  60 


19. 


Power  of  High  Court   on 


reference— Cr»»n"««/  Procedure  Code,  1882,  s.  434. 
The  power  exercised  by  a  Court  sitting  as  a  Court 
to  decide  questions  of  law  reserved  in  criminal  cases 
under  s.  434  of  the  Criminal  Procedure  Code  (X  of 
1882)  is  the  power  of  review,  and  the  Court  is  a 
Court  of  Reference  and  Revision.  Qi;EEX-E>tPRESS 
V.  Appa  Scbhana  Mendre  I.  Li.  B.  8  Bom.  200 


20. 


Reference    made 


without  jurisdiction.  Upon  a  reference  made  with- 
out jurisdiction,  the  High  Court  has  no  power  to 
act  in  considering  the  merits  of  the  case  on  the  evi- 
dence.     QrEEN-EsiPBESS  V.  MOJAHUR  Rahjiax 

4  C.  W.  N".  683 


21. 


Criminal  Proce- 


dure Code  {Act  X  of  1872),  s.  466  ;  (Act  X  of  1872), 
s.  197 — Grounds  for  non-interference — Government 
orders  as  to  tribunal  for  trial  of  officials — Magis- 
trate, Jurisdiction  of.  In  1890  the  Collector  of 
Ganjam  reported  to  the  Board  of  Revenue  a  charge 
of  bribery,  etc.,  against  a  Sub-Magistrate  and  re- 
ceived directions  to  send  the  case  for  trial  to  some 
Magistrate  other  than  himself,  or  the  Principal 
Assistant  Magistrate.  He  accordingly  sent  it  to  the 
Senior  Assistant  Magistrate  of  Berhampore  ;  the 
accused  was  convicted,  but  he  appealed  to  the 
Sessions  Judge,  who  held  that  the  Magistrate  had 
jurisdiction  to  try  it,  but  reversed  the  conviction 
on  the  merits.  The  Government  did  not  appeal 
against  the  acquittal  of  the  accused,  but  the  District 
Magistrate  referred  to  the  High  Court  the  question 
whether  the  Magistrate  had  jurisdiction.  Held, 
on  the  reference,  that  it  was  not  a  case  for  the 
interference  of  the  High  Court,  because  (i)  it  was 
not  shown  that  the  Magistrate  had  acted  without 
jurisdiction  ;  (ii)  Government  had  not  appealed 
against  the  acquittal  by  the  Sessions  Judge  who 
had  tried  and  determined  the  question  of  jurisdic- 
tion.    Queen'-Empress  v.  Raxga  Rau 

I.  L.  B.  15  Mad.  36 

22. Illegality  in  prty 

ceedings — Criminal  Procedure  Code,  1861,  a.  434- 
The  Court  can  only  interfere  under  s.  434,  Code  of 
Criminal  Procedure,  when  there  is  some  illegality 
in  the  proceedings  of  a  lower  Court.  Queek  v.  Joy 
Kishex  Lall         .         .         .     12  W.  B.  Cr.  46 
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23. 


Criminal  Proce- 


dure Code,  s.  307 — Trial  by  jury — Verdict  of  ac- 
quittal— High  Court's  power  of  interference  with  the 
verdict  of  a  jury.  In  a  case  referred  under  s.  307 
of  the  Criminal  Procedure  Code  (Act  X  of  1882),  the 
High  Court  will  not,  as  a  rule,  interfere  -n-ith  the 
verdict  of  a  jury,  except  when  it  is  shown  to  be 
clearly  and  manifestly  wrong.  Queek-Empress  v. 
Maxia  Dayal  .         .   I.  Ij.  R.  10  Bom.  497 

Criminal  Proce- 


24.  

dure  Code,  s.  307 — Powers  of  High  Court  under 
s.  307--Criminal  Procedure  Code,  ss.  US,  423  {d). 
No  trial  can  be,  legally  speaking,  concluded  until 
judgment  and  sentence  are  passed  and  the  trial  of  a 
case  referred  by  a  Sessions  Judge  to  the  High  Court 
under  s.  307  of  the  Criminal  Procedure  Code  remains 
open  for  the  High  Court  to  conclude  and  complete, 
either  by  maintaining  the  verdict  of  the  jury  and 
causing  judgment  of  acquittal  to  be  recorded,  or  by 
setting  aside  the  verdict  of  acquittal,  and  causing 
conviction  and  sentence  to  be  entered  against  the 
accused.  The  provisions  of  s.  307  of  the  Criminal 
Procedure  Code  are  not  in  any  way  cut  do%^Ti  by 
ss.  418  and  423  ;  and  the  High  Coiirt  has  power, 
under  s.  307.  to  interfere  with  the  verdict  of  the 
jury  where  the  verdict  is  perverse  or  obtuse,  and 
the  ends  of  justice  require  that  such  perverse  finding 
should  be  set  right.  The  power  of  the  High  Court 
is  not  limited  to  interference  on  questions  of  law, 
i.e.,  misdirection  by  the  Judge,  or  misapprehension 
by  the  jury  of  the  Judge's  directions  on  points 
of  law.     Queen-Empress  v.  McCarthy 

I.  L.  R.  9  All.  420 


25. 


Question     as  to 


credibility  of  tvitnrsses — Criminal  Procedure  Code, 
ISfll,  s.  434.  S.  434  gave  the  High  Court  no  power 
to  interfere  in  a  case  where  the  difference  of  opinion 
between  the  Magistrate  and  the  Judge  was  as  to  the 
credibility  of  witnesses.  The  Magistrate's  oi'der 
may  be  an  improper  one,  but,  if  passed  on  legally 
sufficient  evidence,  it  cannot  be  called  illegal. 
Oodla  v.  Barkat  .         .       18  W.  R.  Cr.  7 

In  the  matter  of  Ramdhun  Muxdle 

18  W.  R.  Cr.  39 


26. 


Criminal  Proce- 


dure Code,  1872,  s.  296 — Acquittal  by  Magistrate. 
When  a  Magistrate,  having  called  on  the  prisoners 
for  their  defence,  takes  the  evidence  of  a  witness  and 
finally  acquits  them  of  the  charge,  the  High  Court 
had  no  power  to  interfere  upon  a  reference  made  to 
it  imder  s.  296,  Act  X  of  1872.  Okhoy  Teli  v. 
MoDHoo  Sheikh  .  .     19  "W.  R,  Cr.  55 


27. 


Criminal   Proce- 
Order  of  Magistrate  reiect- 


dure  Code,  IS 7 2,  s.  296 
ing  application  for  resiitxdion  of  forfeited  property 
The  High  Court  declined,  on  a  reference  under 
s.  296,  Code  of  Criminal  Procedure,  to  interfere  ^\-ith 
the  order  of  a  Magistrate  rejecting  an  application  for 
the  restitution  of  property  which  had  been  sold  some 
years  ago  under  the  provisions  of  ss.  183  and  184  of 
the  Code.  The  proper  mode  of  raising  the  question 
&a  to  the  propriety  of  the  order  would  be  by  a  regu- 


REFEREWCE   TO   HIGH    COURT— CRI- 
MINAL CASES— co«/d 

lar  suit  against  the  Government.     In  the  matter  of 
the  petition  of  Ghumundee  Singh 

23  W.  R.  Cr.  30 


28. 


Taking    up   on 


reference  case  where  sentence  of  imprisonmerit  had 
expired.  Where  the  imprisonment  awarded  on  a 
summary  conviction  before  a  Magistrate  had  already 
expired,  the  High  Court  declined  to  go  into  the  case 
on  a  reference  from  the  Sessions  Judge,  because  it 
would  be  no  advantage  to  the  prisoner  to  do  so, 
and  because,  if  the  Magistrate's  proceedings  were 
quashed,  the  prisoner  would  be  put  to  risk  of  being 
tried  again  for  the  offence  with  which  he  had 
been  charged.     KoPiL   Dolai   v.   Kanhai   Jenna 

24  W.  R.  Cr.  71 

29.  Right    of    counsel    to   be 


heard — Criminal  Procedure  Code,  1872,  s.  296. 
Counsel  cannot  claim  as  of  right  to  be  heard  on  a 
reference  to  the  High  Court  under  s.  296  of  the  Crimi- 
nal Procedure  Code.     Reg.  v.  Devama 

I.  L.  R.  1  Bom.  64 


See  Axgelo  v.  Cargil 


9  B.  L.  R.  417 


30. 


Acquittal —  Practice — Reference 


to  High  Court  from  verdict  of  acquittal,  when  not 
proper — Making  up  of  records,  defect  in — Penal 
Code  (Act  XLV  of  1860),  ss.  116,  161,  466.  Where, 
on  the  Sessions  Judge 's  own  sho\\ing  in  his  charge 
to  the  jury,  the  evidence  for  the  prosecution  was 
so  open  to  hostile  criticism  as  to  justify  the  jury 
in  regarding  it  with  suspicion  :  Held,  that  the 
Sessions  Judge  was  not  justified  in  making  a 
reference,  under  s.  307,  Code  of  Criminal  Procedure, 
against  a  verdict  of  acquittal  delivered  upon  such 
evidence.  King-Emperor  v.  Chidghan  Gossain 
(1902)  .         .         .  .     7  C.  W.  N".  135 


31. 


Criminal    Proce- 


dure Code,  ss.  435,  438,  439 — Practice — Revision, 
Reference  by  District  Magistrate  recommending  the 
reconsideration  of  an  order  of  acquittal  passed  by 
a  Subordinate  Magistrate-  In  the  case  of  an 
acquittal  by  a  subordinate  Magistrate,  where  the 
Local  CJovernment  does  not  appeal,  or  where  the 
District  Magistrate  does  not  move  the  Local 
Government  to  appeal,  the  High  Court  \\i\\  not, 
as  a  general  rule,  entertain  a  reference  direct 
from  the  District  Magistrate  under  s.  438  of  the 
Code  of  Criminal  Procedure.  In  the  matter  of 
Amin-ud-din  (1902)  .      I.   L.  R.  24  All.  346 

32.  Criminal  Proce- 
dure Code,  s.  438 — Revision — Practice — Reference  by 
District  Magistrate  questioning  an  order  of  acqriittal. 
The  High  Court  will  not  ordinarily  entertain  a 
reference  under  s.  438  of  the  Code  of  Criminal 
Procedure,  the  object  of  which  is  to  have  an  order 
of  acquittal  passed  by  an  inferior  Court  set  aside. 
Emperor?;.  MadarBaksh(1902) 

I.  L.  R.  25  All.  128 


33. 


Duty  of  Sessions  Judge  — 


Reference  under  s.  307,  Criminal  Procedure  Code- 
Duty  of  the  Sessions  Judge  in  making  a  reference. 
T\Tiere  a  Sessions  Judge,  in  his  reference  to  the  High 
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^ourt  under  s.  307.  Criminal  Procedure  Code,  merely 
said  that  the  verdict  of  the  jury  was  against  the 
weight  of  the  evidence,  and  expressed  no  other 
opinion,  it  was  observed  that  in  a  case  of  this 
description  it  is  the  duty  of  the  Sessions  Judge 
to  set  out  on  what  portions  of  the  evidence  or  on 
what  facts  disclosed  by  the  evidence  the  accused 
should  have  been  convicted.  Kixg -Emperor  v. 
Bhttt  Nath  GHOsr:  (1902)        .     7  C.  W.  N.  345 

34. Security  of  good  behaviour 

— Criminal  Procedure  Code,  s.  IIS — Secu- 
rity for  good  behaviour — Discretion  of  Court — Secu- 
rity demanded  not  to  be  exce-'isive.  Where  a  Magis- 
trate, acting  under  s.  118  of  the  Code  of  Criminal 
Procedure,  required  securities  to  an  amount  which 
the  person  to  be  bound  ^ivor  was  totally  unable  to 
furnish,  in  consequence  of  which  he  remained  in  jail 
for  some  two  months  and-a-half,  the  Court  held 
that  the  Magistrate  had  not  exercised  a  proper 
discretion  in  the  raattei',  and  reduced  the  amount 
of  the  security.  Queen-Empress  v.  Rama,  I.  L.  B.  16 
Bom.  372,  followed .  Quees-Empress  v.  Raza  Alt 
(1900)     .         .  .       I.  li.  R,  23  All.  80 

35.  ' Acquittal  by   Jury — Poivers 

of  the  H igh  Court — "  Opinion  "  of  Jury  in  cases  of 
divided  tvrdict — Consideration  of  entire  evidence 
—  Verdict  not  unreasonable  on  the  face  of  the  charge 
— Pardon — Omission  to  state  reasons  when  fads 
leading  to  grant  of  pardon  appear  on  the  record — 
Criminal  Procedure  Code  {-ict  V  of  1S9S),  ss.  3'')7, 
337  [4).  Where  the  facts  which  led  up  to  the  tender 
of  pardon  appear  on  the  record,  the  omission  by  the 
Magistrate  granting  it  to  state  his  reasons  for  so 
doing  is  not  an  illegality  nor  even  an  irregularity 
■which  vitiates  the  subsequent  proceedings.  Deputy 
Legal  Bemembrancer  v.  Banu  Singh,  5  C.  L.  J.  2'2-i, 
followed.  The  High  Court  cannot  throw  out  a 
reference  under  s.  307  of  the  Criminal  Procedure 
Code  merely  because  it  might  be  argued,  upon  the 
face  of  the  charge  to  the  Jury,  that  the  verdict  was 
not  altogether  an  unreasonable  one,  but  it  must 
consider  the  entire  evidence  and  anive  at  its  own 
judgment  after  giving  due  weight  to  the  opinions 
of  the  Jtidse  and  Jurv.  Emperor  v.  Lyall,  I.  L.  R. 
29  Calc.  128,  and  Emperor  v.  Abdul  Bahman,  9 
•C.  L.  J.  432,  followed.  King-Emperor  v.  Chidghan 
Gossain,  7  C.  W.  N.  135,  Emperor  v.  Anaruddin 
Biswas,  unreported,  and  King-Emperor  v.  Anes, 
unreported,  and  King-Emperor  v.  Prasanna  Kumar 
iifangtili,  unreported,  refened  to.  Emperor  v. 
Chirkua,  2  All.  L.  J.  475,  dissented  from.  The 
opinion  of  the  Jury  is  their  conclusion  and  not  the 
reasons  therefor,  and  in  the  case  of  divided  verdicts 
the  opinion  of  the  minority  must  also  be  considered 
by  the  Court.  The  Legislature  in  directing  the  High 
Court  to  duly  weigh  the  opinion  of  the  jury  gives 
an  implied  authority  for  the  taking  of  their  reasons 
■for  the  verdict,  and  the  Judge  will  do  well  before 
making  the  reference  to  invite  such  reasons,  not 
for  the  purpose  of  deciding  whether  it  should  be 
made,  but  for  consideration  by  the  High  Court 
after  having  made  up  his  mind  to  refer  the  case 
and  after  telling  the  Jury  of  his  intention  to  do  so. 
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But  the  omission  to  take  or  record  the  reasons  does 
not  warrant  the  High  Court  in  declining  to  go  into 
the  evidence.  Emperor  v.  Chellan,  I.  L.  B.  29  Mad. 
91,  referred  to.  Emperor  v.  Axxantja  Charait 
THAKrR  (1909)  .      I.  Ij.  R.  36  Calc.  629 

REFORMATORY  SCHOOLS  ACT  (V  OF 
1876). 

ss.  2,  7— 

See     Magistrate,     Jfrisdictiois-     of — 
Powers  op  5L\gistrates. 

L  L.  R.  12  Mad.  94 

Beformatoru      Schools 

Ad  (  VIII  of  1S97),  s.  1,  els.  2,  3,  and  s.  S— Criminal 
Procedure  Code  (Ad  X  of  1SS2),  s.  3  and  s.  399— 
Criminal  Procedure  Code  (Ad  X  of  1S72),  s.  3IS. 
The  accused  was  convicted  of  the  offence  under 
s.  457  of  the  Penal  Code  by  the  Deputy  Magistrate 
of  Barisal,  who  found  that  the  accused  was  a  boy  of 
fourteen  or  fifteen  years,  decidedly  under  sixteen, 
and  pissed  the  following  order  :  "  I  find  Ahmad 
Ali.  boy.  guilty  of  house-breaking  by  night  for  the 
purpose  of  committing  theft,  and  instead  of  being 
impris'  ined  in  the  jail  under  s.  457  of  the  Penal  Code, 
I  direct,  under  s.  399  of  the  Criminal  Procedure 
Code,  and  s.  7  of  Act  V  of  1876,  that  Ahmad  Ali 
be  confined  in  the  Calcutta  Reformatory  for  two 
years  for  training  in  some  branch  of  usefol  in- 
dustry. ' '  Held,  that  the  order  could  not  be  sus- 
tained tinder  s.  7  of  Act  V  of  1876,  as  that  Act  had 
been  repealed  before  the  date  of  the  order  and  the 
commission  of  the  offence,  nor  under  s.  8  of  Act 
VIII  of  1897,  as  the  order  does  not  comply  with  the 
provisions  of  the  latter  Act.  Held,  further,  that, 
s.  318  of  the  Criminal  Procedure  Code  (Act  X  of 
1872)  having  been  repealed  by  s.  2  of  Act  V  of  1876, 
the  con-esponding  s.  399  of  present  Criminal  Pro- 
cedure Code  (Act  X  of  1882)  must  also  be  held  by 
virtue  of  s.  3  of  the  Code  to  have  been  repealed  in 
the  provinces,  including  Bengal,  to  which  Act  V 
of  1876  was  extended.  The  repeal  of  a  statute 
repealing  another  statute  does  not  revive  the  re- 
pealed statute.  The  law  in  India,  as  embodied  in 
s.  7  of  the  General  Clauses  Act  (X  of  1897),  is  the 
same  as  the  law  in  England.  Queen-Empress  v. 
Madasami,  I.  L.  B.  12  Mad.  94.  and  Queen-Empresa 
V.  Manaii.  I.  L.  B.  14  Bom.  3'^1.  referred  to  and 
approved  of.  Deputy  Legal  Remembraxcer  v. 
Ahmad  All    .         .         .   I.  L.  R.  25  Calc.  333 

2  C.  W.  N.  H 

•  s.    8 — Magistrate's     duty    under    that 

section  to  ascertain  the  prisoner's  age — Xature  of 
proceeding  under  that  section — High  Court's  power 
of  revising  such  proceeding — Criminal  Procedure 
Code  {Act  X  of  18S2),  ss.  4  and  435— Judicial  pro- 
ceeding. A  Magistrate  acting  imder  s.  8  of  the 
Reformatory  Schools  Act  (V  of  1876)  is  bound  to 
ascertain  the  age  of  prisoner,  and,  in  accordance 
with  that  finding,  to  direct  the  confinement  in  a 
reformatory  according  to  the  rules  made  under  s.  22 
of  the  Act.  It  is  not  sufficient  for  the  Magistrate 
merely  to  find  that  the  prisoner  is  under  a  particular 
age.     Under  s.  8  of  the  Act,  evidence  may  be  taken 
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by  the  Magistrate  as  to  the  age  of  the  prisoner  ; 
and  as  the  proceeding  of  the  Magistrate  involves  the 
alteration  of  a  sentence  after  the  exorcise  of  judicial 
discretion,  such  proceeding  is  clearly  a  judicial 
proceeding  within  the  meaning  of  ss.  4  and  435  of 
the  Code  of  Criminal  Procedure  (Act  X  of  1882). 
The  High  Court  is  therefore  competent  to  exercise 
its  revisional  jurisdiction  in  such  cases.  Queen- 
Empeess  v.  Manaji         .     I.  L.  B.  14  Bom.  381 

1.  s.    22 — Government     Notificntion 

(India)  No.  173  of  the  14th  March  1889— Sentence. 
Where  a  boy  over  fourteen,  but  otherwise  of 
uncertain  age,  was  ordered  upon  conviction  by  a 
Magistrate  to  be  detained  in  a  Reformatory  School 
for  t'wo  years  : — Held,  that  such  sentence,  having 
regard  to  the  rule  made  by  the  Governor-General 
in  Council  on  the  14th  March  1889  under  s.  22  of 
Act  V  of  1876,  was  illegal.  The  proper  course  for 
the  Magistrate  to  have  adopted  with  reference  to  the 
above-mentioned  rules  was  to  have  ascertained, 
as  near  as  might  be,  the  exact  age  of  the  offender 
and  sentenced  him  to  a  specified  period  of  detention, 
which  should  be  that  elapsing  between  his  convic- 
tion and  the  attainment  by  him  of  the  age  of  eighteen 
years.     Queen-Empress  v.  Narain 

I.  li.  R.  15  All.  208 

2. -   Reformatory 

Schools  Act  ( VIII  of  1897),  s.  2— Period  of  detention 
in  reformatory — Rules  under  Act  of  1876.  Held,  by 
Shephaed,  Offg.  C.J.,  affirming  the  judgment  of 
Moore,  J.  (Davies,  J.,  dissenting),  that  the  rules 
made  by  Government  under  Act  V  of  1876  must  be 
deemed  to  have  been  made  under  Act  VIII  of  1897  ; 
and  that  Magistrates  acting  under  Act  VIII  of  1897 
must  order  the  detention  of  a  juvenile  offender  until 
he  attains  the  age  of  eighteen.  Queen-Empress  v. 
Ramalingam  *     .         .      I.  L.  R.  21  Mad.  430 

REFORMATORY^SCHOOLS  ACT   (VIII 
OF  1897). 

ss.  8,  9,  11 — Recording  of  and  finding 

on  evidence  as  to  age  of  offender — Jurisdiction 
of  Sessions  Judge  as  a  Court  of  Appeal  to  pass 
order  for  detention  in  reformatory  school  in  lieu 
of  imprisonmnt.  A  Sessions  Judge  can  on  appeal 
from  a  Magistrate  pass  an  order  for  detention  in  a 
reformatory  school  in  supersession  of  an  order  for 
imprisonment.  But  he  can  only  do  so  when  he  has 
before  him  evidence  as  to  the  age  of  the  accused, 
otherwise  he  must  take  evidence  under  s.  11  of  the 
Act,  and  record  a  finding  stating  the  age,  and  then 
with  reference  to  such  finding  pass  a  sentence  within 
the  terms  of  the  Reformatory  Schools  Act  and  the 
rules  made  by  the  Local  Government  thereunder. 
Deputy  Legal  Remembrancer  v.  Kopil  Kahar 

4  C.  W.  N.  225 

ss.  8,    9,  11,   13   and   16— Youthful 


REFORMATORY  SCHOOLS   ACT  (VIII 

OF  1897)— conM. 

s,  8 — contd. 

under  the  provisions  of  s.  9  of  the  Reformatory- 
Schools  Act,  1897,  found  the  accused  to  be  thirteen 
years  of  age,  sentenced  him  to  six  months'  rigorous 
imprisonment,  and  directed  that,  in  lieu  of  under- 
going that  sentence,  he  should  be  detained  in  a 
reformatory  school  for  a  period  of  five  years,  unless 
he  should  attain  the  age  of  eighteen  years  at  an 
earlier  date.  Held,  that  the  order  was  wrong, 
inasmuch  as  it  failed  to  fix  the  exact  period  of 
detention.  Semhle  :  That  in  some  cases  it  may  not 
be  necessary  to  ascertain  the  exact  age  of  the 
offender.  If  ho  be  not  over  fifteen,  a  period  of 
three  years  may  rightly  be  fixed ;  if  not  over 
eleven,  a  period  of  seven  years  may  be  fixed  without 
further  inquiry.  But,  in  cases  in  which  inquiry 
is  necessary  in  order  to  fix  the  period,  as  when  the 
offender  is  over  eleven,  and  the  Magistrate  wishes 
to  make  the  period  as  long  as  possible,  he  must  find, 
as  well  as  he  can,  the  exact  age  of  the  offender, 
and  is  not  at  liberty  to  leave  the  decision  of  the 
question  to  the  reformatory  officials.  The  effect 
of  the  notification  published  by  Government,  regu- 
lating the  periods  for  which  youthful  offenders 
may  be  sent  to  reformatory  schools  in  the  Madras 
Presidency,  is  to  fi.x  a  minimum  period  of  five 
years  for  all  cases  in  which  such  a  period  is  legally 
possible  ;  namely,  in  all  cases  where  the  offender 
is  not  over  thirteen  at  the  date  of  conviction.  It 
was  not  intended  to  prevent  the  Magistrate  from 
fixing  a  period  short  of  five  years,  but  not  short  of 
three  years,  in  the  case  of  a  boy  over  thirteen. 
Queen-Empress  v.  Rama  (1900) 

I.  L.  R.  24  Mad.  13 

ss.  8,  9  and  10— Penal  Code  (Act  XLV 


offenders — Periods  of  detention  allowable  under  the 
Act — Finding  by  Magistrate  as  to  age — Form  of  order 
—Exact  period  of  detention.  A  District  Magistrate 
before  whom  the  case  of  a  youthful  offender  came 


of  1860)  8.  379— Theft— Code  of  Criminal  Procedure 
(Act  V  of  1898),  s.  439— High  Court,  power  of 
revision,  of — Order  for  detention  of  youthful  offender 
in  reformatory  school  without  passing  sentence, 
legality  of — Jurisdiction  of  High  Court  to  consider 
legality  or  propriety  of  conviction,  sentence  or  order 
if  affected  by  s.  16,  Reformatory  Schools  Act — Limit- 
ation of  power.  S.  16  of  the  Reformatory  Schools 
Act  (VIII  of  1897)  does  not  affect  the  jurisdiction  of 
the  High  Court  as  a  Court  of  revision,  to  consider  the 
legality  or  propriety  of  the  conviction  or  f-entence- 
or  of  any  order  passed  by  a  Subordinate  Court  other 
than  that  mentioned  in  that  section.  Reasut  v. 
Courtney,  I.  L.  R.  28  Calc.  423,  referred  to.  The 
law  requires  that  a  Magistrate  trying  a  case,  or 
one  to  ^vhom  the  proceedings  of  the  case  are  sub- 
mitted under  s.  9  of  the  Reformatory  Schools  Act, 
should,  in  the  first  instance,  sentence  the  accused 
to  a  term  of  imprisonment  or  transportation,  which 
may  then  commute  into  one  of  detention  in  a  re- 
formatory school  for  such  period  as  the  law  pre- 
scribes. An  order  for  the  detention  of  a  youthful 
offender  in  a  reformatory  school,  when  no  sentence 
of  imprisonment  or  of  transportation  has  been 
passed,  is  bad  in  law.  Radha  Kristo  Barat  v. 
GoKULA  Nut  (1901)  .  .  5  C.  W.  N.  210 
ss.  8  and  16 — Jurisdiction — Reforma- 
tory school — Detention  in,  in  lieu  of  sentence  of  impri- 
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EEFOEMATOHY    SCHOOLS  ACT  (VIII 
OF  1897)— conid. 

8.  8 — concld. 

sonment — Power  of  High  Court  to  alter  or  set  aside 
such  sentence.  S.  16  of  the  Reformatory  Schools  Act 
does  not  in  any  way  take  away  the  jurisdiction  of 
the  High  Court  to  alter  or  set  aside  the  sentence, 
in  substitution  of  which  an  oixier  for  detention  is 
made.  The  power  of  the  High  Court  I'emains  intact, 
to  consider  the  propriety  or  legality  of  any  sentence 
passed  upon  a  vouthful  offender.  Reasut  v.  CorRT- 
XEY  (1900)  .   "       .  .     I.  L,  E.  28  Calc.  423 

B.C.  5  C.  W.  N.  211 

- s.  9— 


REFORMATOEY  SCHOOLS  ACT  (VUL 
OF   1891)— contd. 

s.  16 — conid. 


See  ante — 

ss.  8,  9,  11,  13  AND  16. 

SS.  8,  9  ASTD  16. 

_     ss.  11  and  13 — 


See  ante,  ss.  8,  9,  11,  13  axd  16. 
—  s.  16— 


See  ante — 

ss.  8,  9,  11,  ETC. 
ss.  8,  9  AND  16. 
ss.   8  AXD  16. 

L  s.  16  and  ss.  8, 11,  and  31— Ride 

framed  by  the  Local  Government — Youthful  offender 
— Evidence  of  age — Order  not  froperly  'passed — 
Penal  Code  (Act  XLV  of  1S60),  s.  S3.  If  an  order 
for  detention  in  a  reformatory  school  in  substitution 
for  transportation  or  imprisonment  be  not  properly 
passed,  a  Court  is  not  debarred  by  s.  6  of  the  Reform- 
atory Schools  Act  (VIII  of  1897)  from  altering  or 
reversing  such  order.  A  boy  of  about  9  years  of  age 
was  found  in  the  grounds  of  the  residence  of  the 
Commissioner  of  Patna  at  3  a.m.  in  the  morning  with 
a  brass  lota  in  his  hand.  He  was  tried  summarily 
and,  without  any  pi-eliminary  inquiry  as  to  the  age  of 
the  boy  being  made,  was  sentenced  to  three  months ' 
rigorous  imprisonment,  or  in  lieu  thereof  to  be  de- 
tained in  a  reformatory  school  for  seven  years. 
Held,  that  the  accused  did  not  come  within  the  de- 
finition of  "  youthful  offenders ' '  as  given  in  the  rule 
framed  by  the  Local  Government  under  s.  8  of  the 
Reformatory  Schools  Act,  and  the  offence  of  the 
accused  being  his  first  offence,  the  case  should  have 
been  dealt  with  under  s.  31  of  the  Act.  It  is  not 
that  a  Magistrate  is  under  no  circumstances  com- 
petent to  find  from  the  appearance  of  a  person 
convicted  by  him  that  he  is  a  youthful  offender,  but 
it  is  generally  desirable  that  there  should  be  some 
reliable  evidence  on  the  point,  and  especially  when 
it  is  necessary  to  determine  the  period  of  detention. 
The  age  of  the  accused  being  under  twelve  years, 
the  Magistrate  should,  considering  the  provisions  of 
s.  83  of  the  Penal  Code,  have  found  that  the  accused 
had  attained  sufficient  maturity  of  understanding 
to  judge  of  the  nature  and  consequences  of  his  act. 
Qtjeen-Empeess  v.  MAKiMrDDrs- 

I.  L.  E.  27  Calc.  133 


2. Order  for  deten- 
tion in  a  reformatory  school  under  s.  S — Powers  of 
High  Court  in  revision.  Held,  that  the  High  Court 
has  no  power  to  interfere  in  appeal  or  revision  with 
an  order  for  detention  in  a  reformatorj-  .school 
passed  in  substitution  for  an  order  of  transporta- 
tion or  imprisonment.  Queex-Empbess  v.  Himai 
L  L.  E.  20  All.  158 

Queex-Empeess  v.  GoBrSDA 

I,  L.  E.  20  All.  159 
Queex-Empeess  f.  BrLL.\E 

1.  L.  E.  20  AIL  160 


3. 


Power      of    High 


Coiirt  in  revision.  The  prohibition  contained  in  s. 
16  of  Act  VIII  of  1897  does  not  apply  to  an  order  for 
detention  in  a  reformatory  school  when  the  person 
to  whom  it  relates  has  not  been  convicted  of  any 
offence  and  has  not  been  sentenced  to  any  term  of 
imprisonment  or  transportation  for  which  detention 
in  a  reformatory  could  be  substituted.  In  such  a 
case  the  High  Court  has  power  to  interfere  in  revi- 
sion.    Qceex-Empeess  v.  Billae 

I.  L.  E.  20  All.  160 

Substitution  of  an 


order  of  detention  in  a  reformatory  school  for  a  sen- 
tence of  imprisonment  passed  on  a  youthful  offender — 
Power  of  Appellate  Court  to  order  the  alteration  of  such 
order — Evidence — Age  of  such  offenders,  fnding  as 
to — Revisional  poicers.  S.  16  of  the  Reformatory 
Schools  Act  (VIII  of  1897)  does  not  entitle  any 
Appellate  Court  to  order  the  alteration  of  the  sub- 
stitution of  an  order  for  detention  in  a  reformatory 
school  to  imprisonment.  Before  an  order  for  deten- 
tion in  a  reformatory  school  can  be  passed  in  lieu  of 
a  sentence  for  imprisonment,  there  should  be  a  defi- 
nite finding  as  to  the  age  of  the  boy  and  as  to  his 
being  a  fit  subject  for  a  reformatort^  school.  Em- 
pbess  v.  Haeidas  Mukheejee  .  3  C.  "W.  N.  576 

5.- 


Rules  of  the  Local 

Government  framed  under  s.  8  (5)  of  the  Act — Order 
sending  a  boy  of  the  Dalera  caste  to  a  reformatory 
school — Jurisdiction  of  High  Courts  to  interfere 
with  orders  under  s.  1'^ — Interpretation  of  statutes. 
Held,  that  the  High  Court  has  power  to  interfere 
in  appeal  or  revision  ^"ith  an  order  for  detention  in  a 
reformatory  school  passed  in  substitution  for  trans- 
portation or  imprisonment  when  such  order  is  made 
without  jurisdiction  and  is  not  an  order  warranted 
by  Act  VIII  of  1897.  S.  16  of  Act  VIII  of  1897  only 
precludes  the  interference  of  a  superior  Court  with 
the  original  Court's  order  so  far  as  it  (1)  determines 
the  age  of  a  j-outhful  offender  or  (2)  directs  the  sub- 
stitution of  detention  in  a  reformatory  school  for 
transportation  or  imprisonment,  where  such  substi- 
tution is  not  made  without  jurisdiction  or  is  not 
otherwise  illegal,  having  regard  to  the  provisions  of 
the  Act.  Queen-Empress  v.  Himai,  I.  L.  R.  20  All. 
158,  and  Queen-Empress  v.  Gohinda,  I.  L.  R.  20 
All.  159,  overruled.  Queen-Empress  v.  Billar,  I.  L.  R. 
20    AU.    160;    Queen-Empress  v.    Kaidya    Hu^sain^. 
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EEFORMATOEY    SCHOOLS  ACT  (VIII 

or  1897)— concld. 

s.  16 — concld. 

1  Bo7n.  L.  JR.  l'^-2  ;  Deputy  Legal  JRememhrancer 
V.  Ahmad  Alt,  I.  L.  R.  25  Calc.  .333  ;  Queen- 
Empress  V.  Ramalingam,  I.  L.  R.  21  Mad.  430  ; 
Roop  Lai  Das  v.  ManooJc,  2  C.  W.  N.  572  ;  Queen- 
Empress  V.  Partap  Chunder  Ghose.  I.  L.  R.  25 
Calc.  852 ;  Ex  parte  Bradlaugh,  L.  R.  3  Q.  B. 
D.  509  :  and  Colonial  Bank  of  Australasia  v. 
Willan,  L.  R.  5  P.  C.  417,  referred  to.  Queen- 
Empeess  v.  Hori     .         .      I.  L.  E.  21  All.  391 

HEFORMED  LAND. 

Sec  DiLTJvioN  .     I.  L.  R.  36  Calc.  856 

KEFUND  OE  OVERCHARGE. 

See  Railways  Act,  ss.  77,  140. 

I.  L.  R.  31  Bom.  534 

REFUND  OF  STAMP  DUTY. 

See  St a:\ip  Duty  I.  L.  R.  36  Calc.  645 

REFUSAL. 

to  answer  questions — 

See  Misjoinder  of  Charges. 

I.  L.  R.  35  Calc.  161 

to  perform  services — 

See  Service  Tenure. 

I.  L.  R.  4  Calc.  67 
I.  L.  R.  23  Bom.  602 

to  register — 

See  False  Evidence — General  Cases. 
5  C.  W.  N.  44 

See  Registration  Act,  1877,  s.  35. 

See  Registration  Act,  1877,  s.  73. 

1.  L.  R.  1  All.  318 

(See  Registration  Act  (III  op  1877) — 
ss.  73  to  77. 

I.  L.  R.  24  All.  402 

s.  77  I.  L.  E.  30  Calc.  532 

to  take  oath — 


See  Misjoinder  of  Charges. 

I.  L.  R.  35  Calc,  161 

See  Oaths  Act,  ss.  11,  12. 

I.  L.  R.  .31  Mad.  1 

See  Registration      .     12  C.  W.  N".  47 

REGIMENTAL  DEBTS  ACT. 

26  and  27  Vict.,  c.  57,  ss.  5,  7,  8, 


10,  12,  22,  and  35 — Committee  of  adjustment- 
Roijal  Warrant,  cl.  17 — "  Surplus  " — "  Person  " — 
Bond  fides.  The  president  of  a  committee  of  adjust- 
ment, appointed  under  the  provisions  of  26  &  27 
Vict.,  c.  57  (Regimental  Debts  Act,  1863),  wrote  to 
the  Agra  Bank  at  Bombay  a  letter  enclosing  the 
order  by  ^vhich  the  committee  had  been  appointed, 
stating  that  he  had  given  over  to  the  widow  of  a 
deceased  oflficer  the  whole  of  the  estate  of  her  hus- 


REGIMENTAL  DEBTS  ACT— contd. 

band  by  direction  of  the  Military  Secretary  to 
Government,  and  requesting  the  Bank  to  conform 
to  her  instructions  concerning  the  amount  of  deposit 
receipts  then  in  charge  of  the  Bank  in  the  name  of 
the  deceased  officer.  The  widow  had  taken  out 
no  letters  of  administration  to  the  estate  of  her 
husband,  nor  hod  she  a  preferential  claim  or  any 
preferential  charge  against  it,  but  she  paid  all 
the  preferential  charges.  On  receipt  of  the  letter 
from  the  president  of  the  committee  of  adjust- 
ment, the  Bank  paid  over  all  the  moneys  of  the 
deceased  officer  in  their  hands  to  his  widow.  In 
a  suit  brought  against  the  Bank  by  the  first  plaintiff 
(the  grand-daughter  of  the  deceased  officer), 
who  had  taken  out  letters  of  administration  to  his 
estate  on  6th  June  1873,  and  her  husband,  the 
second  plaintiff,  to  recover  two-thirds  of  the  moneys 
so  paid  by  the  Bank  to  the  widow,  with  interest : — 
Held,  that,  on  the  payment  by  the  \^idow  of  the 
preferential  charges,  the  whole  of  the  property 
remaining  in  the  hands  of  the  committee  was  ' '  sur- 
plus ' '  within  the  meaning  of  s.  5  of  the  Regimental 
Debts  Act  of  1863,  and  that,  assuming  the  Agra 
Bank  at  Bombay  to  be  "  within  the  command" 
within  the  meaning  of  s.  7,  the  moneys  of  the 
deceased  officer  in  the  hands  of  the  Bank,  as  being 
part  of  such  "  surplus,"  should  have  been  dealt 
with  by  the  committee  in  accordance  with  the 
provisions  of  s.  10  of  the  Regimental  Debts  Act, 
1863,  and  cl.  17  of  the  Royal  Warrant,  and  should 
have  been  remitted  to  the  Military  Secretary 
to  Government.  Held,  also,  that  the  Military  Sec- 
retary to  Government  had  no  authority  to  pay  or 
order  the  payment  of  such  "  surplus  "  to  any  person 
except  in  accordance  with  the  provisions  of  s.  12 
of  the  Regimental  Debts  Act  of  1863.  Held,  also, 
that  s.  8  of  the  Regimental  Debts  Act  of  1863  cUd 
not  render  it  incumbent  on  the  widow,  for  the  pur- 
pose of  ousting  tlie  jurisdiction  of  the  committee 
of  adjustment,  to  pay  the  preferential  charges  before 
the  committee  had  taken  any  steps  under  s.  7. 
The  true  constmction  of  s.  8  "is  that,  on  payment 
of  the  preferential  charges,  the  committee  of  adjust- 
ment must  be  regarded  as  functi  officio,  except  for 
*ho  purpose  of  reporting,  and  should  make  over 
A\hatever  propertj'  they  have,  which  comes  under 
the  denomination  of  "  surplus,"  in  accordance  with 
the  terms  of  s.  10.  Held,  also,  that  the  letter  of  the 
president  of  the  committee  of  adjustment  was  a  suffi- 
cient notice  to  the  Bank  that  the  committee  were 
fundi  officio,  and  that  the  period  had  arrived  when 
the  civil  law  stepped  in  to  regulate  the  case.  Qticere  : 
Whether  the  Bank  could  bo  held  to  be  a  "  person  " 
within  the  meaning  of  s.  22  of  the  Regimental  Debts 
Act  of  1863  ;  but  even  if  it  could  -.—Held,  that  the 
Bank  were  not  protected  by  that  section,  the  pay- 
ment by  them  not  having  betn  made  to  a  "  repre- 
sentative "  as  defined  in  the  Act.  //eW,  also,  that 
the  Bank  were  not  protected  by  s.  35  of  the  Regi- 
mental Debts  Act,  the  payment  not  having  been 
made  ' '  in  pursuance  ' '  of  the  Act  and  the  care- 
lessness of  the  Bank  in  pajdng  the  money  having 
been  such  as  to  amount  to  positive  negligence,  and 
debar   them   from  pleading  that  they  acted  under 


(     10173    ) 


DIGEST  OF  CASES. 


(     10174     ) 


REGIMENTAIi  DEBTS  ACT— condd, 

the  bond  fide  beli"!  that  the  payment  was  made  in 
pursuance  of  the  Act.  Pemherton  v.  Chajminn,  7 
E.  tt  B.  210,  distinguished.  Sarstedt  v.  Agba 
Bank 12  Bom.  268 

BEGISTER. 

See  EviDEXCE — Ctttl  Cases — Miscella- 
NEors  DocrMEXTS — Registers. 

S^e  EvTDEXCE  Act.  s.  74. 

I.  LR.  18  Calc.534 

entry  in — 

See  EviDEXCE  Act,  s.  32. 

I.  li.  R.  19  Calc.  689 
L.  R.  19  I.  A.  157 

See  EviDEXCE  Act,  s.  35. 

I.  L  R.  20  Calc.  940 
I.  Ii.  R.  23  Mad.  492 

See  Laxd  Registrattox  Act  (Bexgal), 
?.  7  .         .  I.  L.  R.  17  Calc.  304 


REGISTRAR  OF  DOCUMEWTS. 

See    Registrattox   Act    (III    of    1S77). 
ss.  32,  34  AXD  87       .   5  C.  W.  W.  177 

REGISTRAR  OF  HIGH  COURT. 

See  AnjrixisTRATiox  Boxd. 

I.  L.  R.  33  Calc.  713 

authority  of — 


REGISTRAR  OF  HIGH  COURT— <ron/<f. 

-Authority  of  Registrar— Potrcr 


\ 


V 


See  Leave  to  sfe. 

I.  Ii.  R,  34  Calc.  619 

—  reference  to — 

Sf.e  Dn-ORCE  Act,  s.  36    6  C.  W.  N.  414 

See  Guardiax — Dfties  axd  Powers  of 
GuARDiAXs      .  I.  Ii.  R.  19  Calc.  334 

See  Practice — Civil  Cases — Referexce 
to  Registrar  .  I.  L.  R.  26  Calc.  585 

—  report  of  - 


See  Appeal  to  Privy  CorxcxL — Cases  ix 
WHICH  Appeal  lies  or  xot — Substax- 
tial  Questioxs  of  Law — Registrar's 
Report. 

See  HiXDr  Law — L'sury. 
I.  L.  R.  23  Calc.  899 ;  903  note  ;  906  note 

Ste  Practice — Ct^tl  Cases — Report  of 
Registrar     .    I.  L.  R.  24  Calc.  437 


sale  by — 

See    Practice — CniL 
Registrar 


Cases — Sale    bt 
I.  L.  R.  21  Calc.  566 


1.  -; ^Examination  of  stamps.     The 

examination  of  stamps  is  a  fiscal  duty  belonging  to  a 
Revenue  officer,  and  the  Registrar  of  the  High  Court 
is  not  responsible  for  it.  Bhikoo  Mollah  v.  Rash 
Mo^£E  DossEE    .         .         .         .     9  W.  R.  357 


io  execute  conveyance  and  enter  into  covenants  on  be- 
h<ilf  of  infants  and   'persons  refxising  to  execute — 
Effects  of  title  Icnmcn  to  purchaser  at  time  of  sale — 
Covenants   for   title    and    quiet    enjoyment — Parda- 
na-shin,    when    not    bound    by    conveyance    executed 
by  her  containing  covenants  for  title  and  quiet  en- 
joyment— Civil  Procedure  Code  (Act  XIV  of  1SS2), 
ss.   2^1,    262— Rules  of  Court  {Belchamhers   Rules 
and   Orders).    Xa?.    341    and   436.     The    Registrar 
of  the  High  Court  has  authority,  when  so  directed 
by  an  order  of  Court,   to  execute  a  conveyance 
on  behalf  of  a  party  refusing  to  do  so,  so  as  to 
pass  his  estate,  if  any,  but  has  no  authority  to  bind 
him  by  entering  into  any  covenants  on  his  behalf. 
The  power  of  the  Registrar  to  execute  such  a  con- 
veyance rests  upon  statutory  authority.     General 
covenants  for  title  and  quiet  enjoyment  extend  to 
the  case  of  a  defect  knowTi  to  the  purchaser  at  the 
time  of  the  sale,  unless  the  intention  of  the  parties 
that  they    should   not    do  so  is   clearly  expressed 
■n   the     covenants     themselves.     "  Conveyance," 
as  used  in  rule  43fi  (Belchambers'  Rules  and  Orders) 
means  such  an  instrument  as  may  be  necessary 
to  transfer  the    estate,   if  he  has  any.   beloncring 
to  the  person  on   behalf  of  whom   the  Retnstrar 
executes    the    transfer     to     the    purchaser.     Cir- 
cumstances    under     which     a     pardanashin     lady 
will   be    relieved    from    liability    under    covenants 
contained  in  a  conveyance  executed  by  her.     D, 
an  heir  of  one  X.  a  deceased  Hindu  lady,  sold  and 
conveyed  to  .V,  in  March  1 S78,  a  moiety  in  certain 
premises   belonging   to  the    estate   of   X.     Subse- 
quently a  decree   was   made  for  partition  of  the 
estate  left  by  X  in  a  suit  to  which  D.  A.  R,  G.  and 
S  were  parties,  and  an  order  was  made  in  that 
suit   directing  the  premises,   of  which   D  had   so 
sold  a  moiety,  to  be  sold  by  the  Redstrar  and  the 
parties  were  directed  to  join  in  the  conveyance, 
the  Registrar  being   directed  to  approve  and  exe- 
cute the  same  on  behalf  of  G.  who  was  an  infant. 
At  the  sale,  the  plaintiff  purchased  the  premises,  and 
thereafter    D  refused  to  execute  the  conveyance 
which  included  the  usual  covenants  for  title  and 
quiet  enjoyment.     A  summons  was  thereupf>n  taken 
out  against  him  and  an  order    was  made  dire  ting 
the  Registrar  to  exe-^ute  the  conveyance  on  his  be- 
half.    The  conveyance  was  then  executetl    in  Sep- 
tember 1885  by  A,  S.  and  R.  and  by  the  Registrar  on 
behalf  of  D  and  the  minor  G.    In  a  suit  instituted  by 
J/  under  the  conveyance  of  187"^,  the  Court  held  that 
he  was  entitled  to  possession,  as  against  the  plaintifFs 
of   the    moiety   of    the    premises    covered    by   his 
conveyance.     The  plaintiff  therefore  brought  a  suit 
against  D,  A.  R,  G,  and  5  to  recover  damages  for 
breach  of  the  covenants    for  title  and  quiet  enjoy- 
ment.    It  was  not  found   that   J?  had  any  good 
independent    advice   in    the    matter,    or   that    she 
clearly  understood  the  nature  of  the  contract  she 
was  entering  into,  and  the  liabilities  she  was  taking 
upon  herself.     Held,  that,  although  the  Registrar 
had  authority  to  execute  the  conveyance  on  behalf 
of  D  and  G,  he  had  no  authority  to  enter  into  the 
covenants  on  their  behalf,  and  that  the  suit  should 
be   dismissed  as   against   them.     Held,  also,  that. 
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having  regard  to  the  position  of  R,  the  suit  should 
also  be  dismissed  as  against  her.     Ram  Chttnder 

DUTT  V.    DWAUKA  NaTH  BySACK 

I.  L.  R.  16  Gale.  330 
—  Sale   by    Registrar — Title  to 


property  purchased  at  Eegistrar's  sale — Doubtful 
title,  enforcement  of — Endowment — Rent  charge. 
The  Court  will  not  enforce  a  doubtful  title  on  a 
purchaser  where  (a)  there  is  a  reasonable  probability 
of  litigation  resulting  ;  or  (6)  where  the  title  depends 
on  the  construction  and  legal  operation  of  some  ill- 
expressed  and  inartificial  instrument,  and  the  Court 
holds  the  conclusion  it  aiTives  at  to  be  open  to 
reasonable  doubt  in  some  other  Court.  Case  in 
which  the  title  sought  to  be  enforced  did  not  fall 
within  these  rules.  Kally  Doss  Seal  v.  Nobin 
Chtjnder  Doss         .         .    I.  L.  R.  14  Calc.  518 

Compensation     to 


'purchaser  for  deficiency  in  area  of  land — Condi- 
tions of  sale.  At  a  Registrar's  sale  held  on  13th 
June  1895  a  property  described  as  "  Lot  No.  11, 
formerly  Lot  No.  21,  Emambaree  Lane,  contain- 
ing by  estimation  8  cottahs,  be  the  same  a  little 
more  or  less,"  was  sold  to  the  applicant.  One 
of  the  conditions  of  sale  was  that  the  purchaser 
would  not  be  entitled  to  any  compensation.  On 
the  10th  July  the  purchaser  applied  for  and  ob- 
tained an  order  to  pay  the  balance  of  the  pur- 
ohase-money  into  Court,  and  for  confirmation  of  the 
sale.  Subsequently  the  purchaser  caused  the  pro- 
perty to  be  measured,  and  discovered  that  it  con- 
sisted only  of  5  cottahs  13  chittaks  and  38  sq.  ft., 
and  he  accordingly  applied  for  compensation  in 
respect  of  the  deficiency.  The  purchase-money  was 
still  in  the  hands  of  the  Court  at  the  time  of  the 
application.  Held,  that  the  proviso  in  the  conditions 
of  sale  applied  only  to  small  or  unimportant  errors 
and  misstatements,  and  not  to  a  deficiency  in 
measurement  of  a  substantial  character  ;  and  that 
in  respect  of  the  latter  the  purchaser  was  entitled 
to  compensation  out  of  the  purchase-money  in 
Court,  although  he  had  obtained  an  order  for  con- 
firmation of  the  sale.  Whit7nore  v.  Whitmore,  L.  R. 
8  Eq.  603,  followed.  KissoRY  Mohan  Roy  v. 
Kali  Charax  Ghose    .         .  1  C,  W.  N.  106 

Sale      notification 


— Boundaries,  Recdficaiion  of — Compensation — 
Annulment  of  sale.  In  an  application  by  a  pur- 
chaser for  rectification  of  boundaries  or  annul- 
ment of  sale,  where  such  rectification  would  involve 
the  inclusion  within  his  boundaries  of  a  cookroom, 
which  according  to  the  sale  notification  was  in- 
cluded within  the  boundaries  of  another  lot  purchas- 
ed by  another  person,  but  which,  according  to  the 
evidence,  was  always  included  in  the  lot  purchased 
by  the  applicant  and  which  the  applicant  was  led 
to  believe  was  included  in  his  lot : — Held,  that  in 
determining  what  the  property  is  which  is  pur- 
chased at  Registrar's  sale  one  has  to  look  at  the 
sale  notification  the  description  of  the  property 
and  the  boundaries  therein  given.  It  is  there- 
fore impossible  to  determine  in  the  present  ap- 
plication what  were  the  boundaries  of  the  pro- 
perty   purchased    by  the    applicant.     That   in    a 
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proceeding  of  this  kind  an  application  for  rectifica- 
tion of  boundaries  cannot  be  entertained,  and  the 
best  course  is  to  annul  the  sale.  Administratoe- 
Geneeal  oe  Bekgal  v.  Annoda  Prosad  Dass 

4  C.  W.  N".  504 


6. 


Dwelling-house — 


Conditions  of  sale — Title,  ahstract  of,  misstatement 
in — Acceptance  of  title  by  purchaser — Payment  into 
Court  of  balance — Subsequent  discovery  of  misstate- 
ment— Sale,  rescission  of — Compensation.  A  pur- 
chaser of  a  dwelling-house  at  a  Registrar's  sale 
accepted  the  conditions  of  sale,  whereby  he  was 
required  to  furnish  requisitions  and  objections,  if 
any,  within  a  fortnight  after  delivery  of  the  abstract 
(and  in  this  respect  time  was  of  the  essence  of  the 
contract),  and  he  was  not  entitled  to  call  for  any 
other  documents  except  those  abstracted,  or  for 
the  originals  of  documents  of  which  the  vendor  had 
only  copies,  and  was  to  accept  the  title  as  shown 
in  the  abstract  of  title.  By  the  abstract  it  was 
represented  to  the  purchaser  that  he  was  purchasing 
the  entire  sixteen  annas  of  the  house  and  premises. 
The  purchaser  accepted  the  title  as  shown  in  the 
abstract,  and  paid  the  balance  of  the  purchase- 
money  into  Court,  without  reserving  any  right  to 
object  to  the  title.  He  now  applied  to  be  discharged 
from  such  purchase,  and  for  leave  to  withdraw 
the  purchase-money  from  Court,  on  the  ground 
that  he  had  subsequently  discovered  that  only 
an  eight-twelfth  share  of  the  house  had  been 
sold  to  him,  and  that  he  had  been  misled  in  the 
purchase  by  misrepresentation  contained  in  the 
conditions  of  sale  and  the  abstract  of  title.  Held, 
that,  although  there  was  no  fraud  on  the  part  of  the 
vendor,  he  knew,  or  had  the  means  of  knowing,  that 
the  sixteen -annas  share  of  the  property  could  not  be 
sold,  and,  if  the  purchaser's  allegations  were  true, 
the  Court  would  not  enforce  the  contract.  Lachlan 
V.  Reynolds,  Kay^s  Rep.  52  ;  APCulloch  v.  Gregory, 
1  Kay  (L-  Johnson,  286  ;  Thomas  v.  Powell,  2  Co% 
394  ;  Else  v.  Else,  L.  R.  13  Eq.  196  ;  and  In  rt 
Banister,  Broad  v.  Munton,  12  Ch.  Div.  131,  referred 
to.  Held,  also,  that,  in  the  case  of  a  purchase  of  a 
dwelling-house,  it  is  impossible  to  compensate  a 
person  in  respect  of  such  a  material  misstatement, 
and  the  Court  must  either  enforce  the  contract  oi 
rescind  the  sale.  It  is  different  in  the  case  of  land, 
occupied  for  agricultural  or  such  Uke  purposes, 
where  there  is  a  deficiency  in  area.  Ordered :  that 
it  be  referred  to  the  Registrar  to  inquire  and  report 
whether  a  title  can  be  made  to  the  property  by  the 
vendor.  Further  hearing  adjourned  until  the  return 
of  the  report.  Upendra  Nath  Mitter  v.  Obhoy 
Kali  Dassi  (1901)  .         .     5  C.  W.  N.  593 

REGISTRAR  OF  MAHOMEDAN    MAR- 
RIAGE. 


Registration — Divorce — 

Mahomedan  marriage — Evidence.  Where  one  X,  by 
personating  P  before  the  Mahomedan  Registrar  of 
Marriages,  obtained  the  registration  of  P's  divorce 
from  his  wife,  and  the  appellant  identified  Z  as  P 
before  the  Registrar  : — Held,  that  the  appellant 
was  not  guilty  of  an  offence  under  s.  199  of  the 
Penal  Code,  inasmuch  as  the  Registrar  was  not 
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bound  or  authorized  by  law  to  receive  his  statement 
in  evidence :  but  whether  he  was  guilty  of  an 
ofifence  under  s.  fr*  of  the  Penal  Code  would 
depend  chiefly  on  whether  he  knew  that  X  was  not 
P  or  had  no  knowledge  whether  he  was  P  or  not. 
Held,  that  the  Judge  had  fairly  put  the  evidence  on 
this  point  to  the  jury.  Yasix  Sheikh  t-.  Empeeor 
(1905) 9  C.  W.  W.  69 

KBGISTBAR  OF  SMALL  CAUSE  COURT. 

See  Sa>-ctiox  foe  Prosecution — 

Power  to  grant  Sanction. 

I.  L.  R.  27  Bom.  130 
I.  L.  R.  33  Calc.  193 

Revocation  of  Sanction. 

I.  L.  R.  27  Bom.  130 

REGISTRAR  OR  SUB-REGISTRAR. 

See  Registration  Act,  1877,  ss.  57-84. 

See  Sanction  for  Prosecution — Where 

sanction  is  necessary  or  otherwise. 

I.  L.  R.  10  Mad.  154 

I.  L.  R.  11  Mad.  3 ;  500 

I.  L.  R.  12  Bom.  36 

I.  L.  R.  12  Mad.  201 

I.  li.  R.  15  Mad.  138 

L  li.  R.  15  All.  141 

oflfence  comm.itted  before — 


See  Cbiuinal  Procedure  Codes,  ss.  480, 
4S1,  482    .         .     13  B.  L.  R.  Ap.  40 

REGISTRATION". 

See  Deed — Execution  .  6  C.  W.  N.  329 

See  Evidence — Civil  Cases — Secondary 
Evidence — Unstamped  or  Untiegis- 
TEEED  Documents  .  I.  L.  R.  11  All.  13 

-See  Gift    .         .    I.  L.  R.  33  Calc.  584 

See  Lease     .         .     I.  L.  R.  30  All.  82 

L  L.  R.  33  Bom.  610 

See  Mortgage  .   I.  L.  R.  29  Bom.  199 

-See  OuDH  Estates  Act  (I  of  1869),  s.  13. 
I.  L.  R.  16  Calc.  468  ;  556 
See  Registration  Act. 
I.  li.  R.  27  AIL  307  ;  305 ;  392 ;  564 

See  Registration  Act  (III  of  1877),  s.  35. 
I.  L.  R.  26  All.  57 

See  Sale  Certificate. 

I.  li.  R.  35  Calc.  614 

See  Transfer  of  Property  Act,  1882» 
s.  54         .         .     I.  L,  R.  31  AIL  612 

-See  Valuation  of  Suits. 

I.  li.  R.  33  Calc.  1133 
-See  Wnx  .         .         .  10  C.  W.  N.  521 

effect  of— 

See  Deed — Proof  of  Genuineness. 

15  W.  R.  15  ;  305 
L  L.  R.  17  Calc.  903 


REGISTRATION- 

■ effect  of- 


:ontd. 

concld. 

See  Hindu  Law — Gift — Requisites  for 
Gift  .   I.  L.  R.  20  Calc.  464 

-See    Mortgage — Sale     of    Mortgaged 
Property — Purchasers. 

-See  Parties — Parties  to  Suits — Mort- 
gages, Suits  concerning. 

I.  L.  R.  13  AIL  432 

See  Principal  and  Agent — Revocation. 
I.  L.  R.  30  Calc.  265 

-See  Registration  Act,  1877 — 

ss.  49  AND  50. 

s.  50. 

S.  50  AND  s  .17. 
(See  Vendor  and  Purchaser — Notice. 

non-validity     of      unregistered 

lease — 

-See   Compromise — Compromise  of  Suits 
UNDER  Civil  Procedure  Code. 

7  C.  W.  N.  90 
of  divorce — 

See  Registrar  op  Mahomedan  JIaeeiage. 
9  C.  W.  N.  69 
—  of  kobala — 

-See  Transfer  of  Property  Act,  s  54. 
13  C.  W.  N.  692 
of  land — 

-See  Land  Registration  Act,  1876  (Ben. 
Act  VII  OF  1876). 


suit  to'enforce — 


-See    Registration. 

L  L.  R.  29  Aa  284 

-See   Registration   Act    (III    of    1877), 

s.  77       .         .  I.  L  R.  30  Calc.  532 

I.  L.  R.  29  AU.  284 

—  whether  it  amounts  to  notice — 

See  Transfer  of  Peopeety  Act.  s.  3 — 
"  Notice  "  .     7  C.  W,  M".  1 

Beng.  Reg.  XXXVI  of  1793, 


s.  17 — Document  registered  by  Kazi.  This  Re- 
gulation did  not  apply  to  registration  by  Kazis. 
Sreemunt  Kowar  f.  Akbur  Mundul 

8  W.  R.  438 

2.   Mad.    Reg.    XVII  of  1802, 

s.  8 — Instrument  of  hypothecation.  An  instrument 
of  hypothecation  is  a  mortgage  instrument,  and 
may  as  such  be  registered  tmder  Regulation  XVll 
of  1802,  s.  3.     KIadarsa  Rautan  v.  Raviah  Bibi 

2  Mad.  108 
Notice  of  prior  incxxmbrance 


—Transfer  of  Property  Act  (IV  of  1S82),  s.  Si- 
Marshalling  of  security.  Registration  of  a  sale  or 
mortgage  is  in  itself  notice  to  subsequent  pur- 
chasers or  mortgagees.  This  doctrine  is  as  applic- 
able since  the    introduction  of  the  Transfer  of 


(     10179     ) 


DIGEST  OF  CASES. 


(     10180     ) 


BEGISTRATION— concW. 

Property  Act  (IV  of  1882)  as  it  was  before.  Dina 
V.  Nathu  (1902)         .         I.  Ij.  E.  26  Bom.  538 

4.  Deed  of  compromise — How  far 

coni'promises  in  suits  exempted  from.  A  razinamah 
does  not  require  registration  only  in  regard  to  such 
of  its  stipulation  and  provisions  as  are  incorporated 
with  and  given  effect  to  by  the  order  of  the  Judge. 
The  provisions  of  the  Registration  Act  will  apply  to 
terms  in  the  razinamah,  which  are  not  so  incorpo- 
rated. Pranal  Anni  v.  Lahshmi  Anni,  I.  L.  E.  22 
Mad.  508,  followed.  Patha  Mtjthammal  v.  Esttp 
RowTHER  (1906)  .         I.  L.  R.  29  Mad.  365 

5.  Suit  to  com.pel   registration 

— Indian  Registration  Act  [HI  of  1S77),  ss.  76  and 
77 — Registration — Grounds  of  such  suit.  Where  a 
Registrar  refused  to  register  document  presented 
to  him  upon  the  grounds  that  there  was  not 
sufficient  proof  that  the  document  was  executed 
by  the  authority  of  the  alleged  executant  and  that 
there  was  undue  and  unexplained  delay  in  pre- 
senting the  document  for  registration,  it  was  held 
that  a  suit  Avould  lie  under  s.  77  of  the  Indian 
Registration  Act,  1877,  to  compel  registration. 
Hdd,  also,  that  in  a  suit  under  s.  77  of  the 
Registration  Act,  the  Court  is  only  concerned 
with  the  genuineness  of  the  document  sought  to  be 
registered  and  not  with  its  validity.  Kudrathi 
Begum  v.  Najib-un-nissa,  I.  L.  R.  25  Calc.  93,  and 
Raj  Lakhi  Ghose  v.  Debendra  Chandra  Majum- 
dar,  I.  L.  R.  24  Calc.  66S,  referred  to.  Kanhaya 
Lal  v.  Sardar  Singh  (1907) 

I.  L  E.  29  All.  284 

6.  Deed  of  gift — Gift  of  immove- 
able property — Acceptance  of  the  gift — Registration  of 
the  deed  subsequent  to  acceptance — Transfer  of  Property 
Act  (IV  of  1SS2),  ss.  121  and  122.  A  gift  of  im- 
moveable property  duly  made  and  accepted  is  not 
invalid  merely  because  the  registi-ation  of  the  deed 
of  gift  took  place  after  the  death  of  the  donor. 
Nand  Kishore  Lal  v.  Suraj  Prasad,  I.  L.  R.  20 
All.  392,  followed.  On  registration  the  deed  of  gift 
would  operate  as  from  the  date  of  execution. 
Khashaba  v.  Chandrabhagabai  (1908) 

I.  L.  R.  32  Bom.  441 

7. Mortgage  decree,  assignment 

of.  A  mortgage  decree  for  RlOO  or  more  is  assign- 
able without  registration.   Ram   Ratan   Chucker-    ! 

BtTTTY  V.  JOGESH  ChUNDBA  BhATTACHARJEE  (1907) 

12  C.  "W.  K".  625 
EEGISTEATION  ACT  (XIX  OF  1843). 

See  Registration  Act,  1877,  s.  50. 
1.     __  _  s.   2 — "  Satisfied,"    meaning    of. 

Held,  that  the  term  "  satisfied,"  as  used  in  s.  2,  Act  . 
XIX  of  1843,  did  not  merely  signify  that  the 
mortgage-money  might  be  realized  by  sale,  but 
that  all  the  stipulations  of  the  mortgage-deed 
were  to  be  performed,  and  its  terms  and  conditions 
fulfilled.  PuRsiDH  Narain  Rai  v.  Mahomed  Shoo- 
KooL  HuQ         .  1  N.  "W.  38  :  Ed.  1873,  35 

Construction —    , 


REGISTRATION  ACT  (XIX  OP  1843)— 

concld. 


s.  2 — concld. 


The  words,  "  any  knowledge  or  notice  of  any  such 
unregistered  deed  or  certificate  alleged  to  be  had  by 
any  party  to  such  registered  deed  or  certificate  not- 
withstanding," in  s.  2,  Act  XIX  of  1843,  referred 
not  only  to  the  mortgages  and  certificates  mention- 
ed in  that  part  of  the  section  which  immediately 
precedes  these  words,  but  extended  also  to  the  deeds 
of  sale  or  gift  which  were  mentioned  in  the  earlier 
part  of  the  section.  The  words  "  provided  its 
authenticity  be  established  to  the  satisfaction  of  the 
Court  "  in  the  same  section  pointed  not  merely  at 
the  exclusion  of  a  forged  deed  from  the  benefit  of  the- 
Act,  but  also  of  a  deed  tainted  by  fraud,  although 
in  other  respects  genuine.  Sreenath  Bhatta- 
charjee  v.  Ram  Comfl  Gangooly 

3  W.  R.  P.  C.  43  :  10  Moo.  I.  A.  220 

3.    Construction — 


Effect  of  registration.  The  words  in  Act  XIX  of 
1843,  "  provided  its  authenticity  be  established  to 
the  satisfaction  of  the  Code,"  were  introduced  in 
order  to  prevent  any  supposition  that  registration 
would  give  to  a  merely  fictitious  transaction  any 
effect  which  it  would  not  otherwise  possess. 
Narasanna   v.    Gavappa        .  3  Mad.  270- 

REGISTRATION  ACT  (XVI  OF  1864). 
s.  13— 


See  Registration  Act,  1877,  s.  17. 

and   ss.    17   and  68 — Admissibility ^ 


Mortgages — Deed  of   sale — Deed   tainted   by  fraud 


in  evidence — Priority  of  registered  over  unregis- 
tered deed.  A  deed  creating  an  interest  in  immove- 
able property  exceeding  in  value  RlOO  executed 
prior  to  1st  January  1865  was  not  affected  by 
Act  XVI  of  1864,  s.  13,  although  it  might  have 
been  registered  under  s.  17.  All  former  Acts  and 
Regulations  having  been  repealed  except  in  respect 
of  registered  instruments,  an  unregistered  deed 
creating  an  interest  in  immoveable  property 
exceeding  in  value  RlOO  executed  prior  to  1st 
January  1865  was  not,  by  any  provision  of  Act 
XVI  of  1864,  postponed  to  a  registered  instrument 
executed   subsequently   to   that   date.     Chutteb- 

BHAREE    MiSSER  V.    NURSINGH   DUTT   SOOKOOL 

3  Agra  371 
Agra  F.  B.  Ed.  1874, 163 

S.  13  did  not  apply  to  deeds  executed  before  1st 
January  1865,  and  s.  17  contained  no  penalty  for 
non-registration.  Bam  Soonduree  Dossia  v. 
Madhub  Chtjnder  Goohoo        .         8  ^-  R-  269 

8.  15— 

See  Pleader — Remuneration. 

9  W.R.  101 

See  Registration  Act,  1877,  s.  77. 

s.  16— 

See  Promissory  Notes  — Form  of. 

6  B.  li.  R.  Ap.  40 
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EEGISTEATION  ACT    (XVI    Or    1864)    ;    REGISTEATIOK'     ACT    (XX   OF    1866) 

— concld.  — contd. 


8.17- 


— Construction — Inducement  to  re- 
S.   17,  Act  XVI  of    1864,    did 


gister  old  deeds. 
not  say  that  deeds  executed  prior  to  the  passing  of 
the  Act  should  not  be  received  as  evidence  in  Courts . 
It  was  intended  merely  to  encourage  parties  to  regis- 
ter old  deeds  at  once.  Kakoolall  Thaeoor  v. 
Dhoonal  Mundxtl         .         .         .     8  W.  E.  86 

8.  29— 


See  Registeatiox  Act,  1877,  ss.  34,  35. 

— s.  51 — Becord  of  agreement  by  Regis- 
trar— Signature  of  Begistrar.  S.  51,  Act  XVI 
of  1864,  did  not  require  a  Registrar  to  record  the 
agreement  there  spoken  of  entirely  with  his  own 
hand.    The  signature  of  the  Registrar  was  suflficient. 

HOBEEBO    SOBAIE    V    HOSSAIX    Axi 

5  W.  E.  S.  C.  C.  Eef.  14 


—  ss.  51,  5a— 

See  Bond 


s.  52— 


.      3  Mad.  88 
5  B.  L.  E.  167 


See    Small    Cause    Coubt,    Mofush, — 
JrEisDicTioN — Registeation  Act. 

4  W.  E.  S.  C.  C.  Eef,  11 

—  s.  68— 


See  Registration  Act,  1877,  s.  50. 
EEGISTEATION  ACT  (XX  OF  1866). 

See  Registration  Act,  III  of  1877. 


—  s.  32— 

See  Appeal — Acts- 


— Registration  Act. 
6  B.  L.  E.  578  note 

—  ss.  52  and  53 — 
See  Appeal — Acts — Registration  Act. 
See  Limitation  Act,  1877,  Aet.  178  (1859 
s.  22)         .  .     18  W.  B.  512 

I.  L.  E.  10  Calc.  196 
I.  L.  E.  5  Bom.  673 
I.  li.  E.  1  All.  586 
See  Limitation  Act,  1877,  Art.  179  (1871, 
Aet.  167) — Law  applicable  to  appli- 
cation FOR  Execution. 

I.  li.  E.  1  AIL  586 
See  Mortgage — Sale     of     Mortgaged 
Property — Money-decrees  on  Mort- 
gages. 

See  Registration  Act,  1871,  s.  2. 

6  Mad.  351 
See  Res  Judicata — Causes  of  Action. 

14  B.  L.  E.  408 

8  B.  L.  E.  Ap.  92 

.  L.  E.  3  Calc.  363 

See  Small    Cause    Court,    Mofussh. — 

Jurisdiction — Registration  Act. 

■"  I.  L.  E.  11  Calc.  169 
18  W.  E.  199 


ss.  52  and  53 — concld. 

See  Small    Cause    Court,    Presidency 
Towns — Jurisdiction — Registration- 
Act  .         .         .     6  B.  L.  E.  177 
See  Special  or  Second  Appeal — Orders 
subject  or  not  to  Appeal. 

I.  L.  E.  1  Mad  401 
I.  L.  E.  11  Calc  169 
See  Superintendence  of  High  Court — 
Civil  Peoceduee  Code.  1882,  s.  622. 

I.  L.  E.  1  Mad.  401 

\ ss.  52,   53,   and   54 — Bond  for 

delivery^  of  paddy — Money-bond-^.  Ss.  52  to  54. 
Act  XX  of  1866,  contemplated  monev-bonds  only. 
A  bond  for  the  delivery  of  paddy  ivithout  specifica- 
tion of  its  money  value,  or  of  the  amount  to  be  paid 
in  case  of  non-delivery,  could  not  be  summarily 
enforced  under  s.  53  of  that  law.  Jadub  Mundul 
V.  BisHoo  Sirdar         .         .         .15  W.  E.  369 

.  ^'  Bonds  hypothecating 

immoveable  property.  Bonds  containine  hypotheca- 
tion of  immoveable  property  were  not  excluded 
from  the  provisions  of  ss.  52' and  53  of  Act  XX  of 
1866.  Gobind  Shunkerjee  r.  Girdhaeee  Singh 
1  N.  W.  90  :  Ed.  1873, 142 
WooMA  Chuex  Mookerjee  v.  Hurry  Chuev 
Sc'SE  ...  11 W.  E  60 

^'    ~~  ' Bond — Instalment. 

A  bond,  payable  by  instalment  stipulated  that, 
in  case  of  default  in  payment  of  two  successive 
mstalment-s,  the  whole  amount  secured  should  be- 
come due.  Held,  that  a  petition  in  a  summary  way 
could  not  be  presented  under  s.  53  of  Act  XX  of 
1866.  In  the  matter  of  the  Indlin  Registra- 
tion Act,  1866.  In  the  matter  of  Lachmip^t 
Sing  Dugar  Roy 

2  B.  li.  E.  O.  C.  151  :  11  W.  E.  O.  C.  24 

Venithithan      Chetty    r.       Moothiroolandi 

Chetty  ....         6  Mad.  4 

Grish  Chunder  Chowdhry    v.    Kristo  Soon- 

DUR  Sandyal  ...         14  W.  E.  277 

Bond   payable  by 

non-payment    of 

A  bond 


instalments — Agreement  that  on 
interest  amount  of  bond  shoiild  become  du^.  ^^  ^^^^ 
payable  two  years  after  date  contained  a  stipula- 
tion  that  in  case  of  default  being  made  in  payment 
of  interest  on  the  principal  sum  secured,  the"  prin- 
cipal sum,  with  interest  up  to  the  due  dat«  of  the 
bond,  should  at  once  become  pavable.  The  bond 
was  specially  registered  under  s.  52  of  the  Registra- 
tion Act,  1866.  Held,  that  such  an  agreement 
did  not  come  strictly  within  the  words  of  ss.  52  and 
53  of  the  Act,  and  could  not  therefore  be  summariJv 
enforced  by  petition  under  s.  53.  In  the  matter 
of  the  petition   of  Ganput  Mantkji  Patil 

6  Bom.  O.  C.  64 

"•       ^ Summary    appli- 
cation—Representative    of    obligee.     The    summary 
remedy  under  s.  53  of  the  Registration  Act,  1866 
was  made  applicable  only  as  between  the  immediate 
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HEGISTEATION     ACT     (XX     OF    1866) 

— contd. 

ss.  52,  53,  and  54 — contd. 

parties  to  the  registered  obligation.  Such  remedj'- 
therefore  could  not  be  enforced  by  the  representa- 
tive of  an  obligee.  In  the  matter  of  the  iietttion  of 
SuBBuviYAN  .         .  4  Mad.  233 


Eamnaeain     Doss 

PODDAR 


Biswas 


'.     Sreemunth 
9  W.  R.  498 


Nor  bj'  an  assignee  of  the  bond.     Gavr  Mohtin 
Dass  v.  Ramrup  Mazoomdar  1  B.  L.  R.  A.  C.  42 

10  W.  R.  84 


6. 


Proceedimj  against 


heirs  of  obligor.  An  agreement  recorded  on  a 
bond  or  obligation  under  s.  52,  Act  XX  of  1866, 
binds  the  obligor  only,  and  not  his  heirs,  who  can- 
not be  summarily  called  upon  to  show  cause,  why 
a  decree  should  not  be  passed  against  them.  Ram 
Narain  Doss  Biswas  v.  Sreemunth  Poddar. 

9  W.  R.  498 


7. 


Procedure — Sum- 


moning defendant.  In  cases  of  application  to  the 
Court  under  s.  53  of  the  Registration  Act  (XX  of 
1866),  the  Court  ought  not  to  summon  the  defend- 
ant, but  the  applicant  was  entitled  to  a  decree 
merely  on  production  of  the  obligation  and  the 
record  duly  signed.  Kristo  Kishore  GHOSE'f. 
Brojonath  Moozoomdar  .  6  W.  E.  Civ.  Ref.  11 

So  with  his  personal  representative.  Pudiya- 
PORAYiL  Mamy'  v.  Madakarath  Ammak  Kutti 

3  Mad.  199 

BoiSTUB  Churn  Digputty  v.  Gobind  Pershad 
Tewaree  .         .         .         ,      13  W.  R,  203 

And  so  with  a  partner.  The  petitioner  was  held 
to  be  only  entitled  to  a  decree  against  the  partner 
who  actually  signed  the  note  and  special  agreement. 
In  the  matter  of  the  petition  of  Bakatram 
Badrinath  .         .         .6  Bom.  O.  C.  131 


8. 


Application        to 


enforce  bond  — Copy  of  obligation  and  record.  In  an 
application  to  a  Small  Cause  Court,  under  s.  53, 
Act  XX  of  1866,  to  enforce  the  agreement  recorded 
by  the  registering  officer  under  s.  52  on  the  bond  : — 
Held,  that  the  applicant  would  be  entitled  to  a 
deciee  only  on  production  of  the  original  obligation 
and  of  the  record  signed,  but  not  on  a  copy  of  the 
same.  Sreeram  Roy  Chowdhry  v.  Kolemood- 
dee  Mollah  .         .         .        9  W.  R.  477 


9. 


Application        to 


enforce  mortgage-hond — Money-decree.  The  obligee 
of  a  simple  mortgage-bond  was  only  entitled,  under 
s.  53,  Act  XX  of  1866,  to  a  money-decree.  Akhe 
Ram  v.  Nand  Kishore  .    I.  ti.  R.  1  All.  236 


10. 


Decree  on    mort- 


gage-bond— Enforcement  of  lien.  A  decree  obtained 
under  the  summary  procedure  prescribed  by  the 
Registration  Act,  1866,  could  be  for  money  only, 
and  not  the  enforcement  of  a  lien.  Juggun  Nath 
t'.  KoMAL  Singh  .         .      3  H".  W.  123 

AsMA  BiBEB  V.  Ram  Kant  Roy  Chowdhby 

19  W.  R.  251 


REGISTRATION 

— contd. 


ACT     (XX    OF    1866) 


ss,  52,  53,  and  54:—cantd. 

Grish  Chunder  Chowdhry  v.  Kristo  Soondub 


Sandyal 

BoisTUB  Churn  Digputty'  v. 
Tewaree 

11 


14  "W.  R.  277 

GoBiND  Pershad 
.     13  W.  R.  203 

Form  of  decree  on 
The  only  jurisdic- 


ohligation  enforceable  under  Act 

tion  given  to  the  Court  under  s.  53  Act  XX  "of  1866, 
so  far  as  the  terms  of  the  decree  are  concerned  was 
to  give  a  decree  for  the  sum  mentioned  in  the  obli- 
gation, with  interest  and  costs.  A  prayer  for  a  de- 
claration of  right  to  sell  property  pledged  by  the 
obligation  cannot  be  given.  Rajmohun  Mooker- 
JEE  V.  Nil  Monee  Mitter        .       11  "W".  R.  222 

Nor  any  declaration  against  the  property  pledged 
nor  to  make  the  sureties  of  the  bond  liable.  Poor- 
Noo  Chunder  Ghose  v.  Gobind  Chunder  Moo- 
KERjEE 22  W.  R.  28 


12. 


Suit    for  instal- 


ments due  more  than  a  year  before  suit.  In  a  suit  on  a 
bond  registered  under  s.  53,  Act  XX  of  1886,  one 
instalment  of  which  had  fallen  due  more  than  a  year 
before  the  institution  of  the  suit,  the  plaintiff  sued 
for  that  instalment,  and  also  included  another  ins- 
talment which  he  might  have  recovered  in  a  sum- 
mary way.  The  Judge  came  to  the  conclusion  on  the 
evidence  that  the  bond  had  not  been  executed  by 
the  defendant,  nor  duly  registered.  Held,  that  the 
plaintiff  was  not  entitled  to  waive  the  first  instal- 
ment and  get  a  decree  for  the  second,  as  if  he  had 
enforced  the  summary  remedy  on  the  bond. 
Dhununjoy'  Ghose  v.  Bemal  Dhaea  Bagdee 

17  W.  R.  514 


13. 


Decree  on  bond- 


Interest-  No  sum  as  interest  from  the  date  of  decree 
to  the  date  of  realization  could  be  awarded  by  a 
decree  under  s.  53,  Act  XX  of  1866  :  a  decree  under 
that  section  could  only  award  a  sum  not  exceeding 
that  mentioned  in  the  bond,  together  with  interest 
at  the  rate  specified  (if  any)  to  the  date  of  decree, 
and  a  sum  for  costs  to  be  fixed  by  the  Court. 
Mahcum  Chund  v.  Mahtab        .  3  Agra  318 

'  Bhairo  Singh  v.  Bechoo        .       3  Agra  393 


14. 


Bond  specially  re- 


gistered— Interest.  Where  a  bond  was  specially 
registered  under  the  provisions  of  Act  XX  of  1866, 
the  creditor  was  entitled,  on  observing  the  procedure 
there  prescribed,  ummarily  to  have  a  decree  for 
the  amount  specified  including  interest  up  to  the 
date  of  such  decree.  If  the  creditor  intended  to 
secure  interest  at  the  rate  stipulated  after  suit  and 
decree  it  was  not  enough  to  insert  the  customary 
phrase  "  date  of  realization  "  in  the  instrument,  as 
such  phrase  must  be  held  controlled  by  other  parts 
of  the  agreement  as  expressed  in  the  bond.  Adttb 
Monee  Debia  v.  Koolo  Chundeb  Chattebjee 

21  "W.  R.  140 

-  E§ect  of  decree  on 


15.   

registered  bond.     A  decree  under  s,  53  of  Act  XX  of 
1866  bad  aU  the  effect  of  a  decree  iu  a  regular  suit 
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SEQISTEATION    ACT    (XX    OF    1866)       REGISTRATION"    ACT    (XX    OP    1866) 
— contd.  I        — concld. 


88,  52,  53,  and  54 — concld. 

under  the  C!ode  of  Civil  Procedure.  Gcn'GA  Narats 
Chattebjee  v.  Radha  Krishxa  Dutt. 

25  W.  R.  322 

16.  and  s.  55- -Specially  registered 

bond — Setting  aside  of  summary  decree.  A  decree 
obtained  by  the  plaintiff  upon  a  specially  regis- 
tered bond  under  s.  53  of  Act  XX  of  1866,  and 
set  aside  under  s.  55  of  that  Act,  held  not  to  bar 
a  regular  suit  ujwn  the  bond.  Utshab  NABAYA^f 
Chowdhey  v.  Chittka  Raka  Gupta 

8  B.  li.  R.  Ap.  92 

S.C.  OoTSHUB     Xaeaix     Chowdhry  v.  Cbtttra 
Eecka  Goopta  .  .      17  W.  R.  154 


8.  55 — concld. 


17. 


Bond — A  ppeal. 


A  petition  for  payment  of  a  bond  which  had  been 
specially  registered  under  Act  XVI  of  1864,  was 
presented  on  the  3rd  April  1866.  Held,  that  it  must 
be  considered  as  having  been  presented  under  s.  53 
of  Act  XX  of  1866  by  virtue  of  the  3rd  section  of 
that  Act,  which  repealed  Act  XVI  of  186-t ;  conse- 
quently the  decision  of  the  Principal  Sudder  Ameen, 
to  whom  the  petition  was  presented,  was,  under  s.  55 
of  Act  XX  of  1866,  final.  There  could  be  no  appeal 
from  that  decision  ;  therefore  the  Judge  had  no 
jurisdiction  to  reverse  the  Principal  Sudder  Ameen's 
decision.  Grish  CnrxDEP.  Drrr  v.  BrzrxrL-Hro 
3  B.  li.  R.  A.  C.  68  :  11  W.  R.  41 

8.  55— 

See  Appeal — Acts — Registration  Act. 
18  W.  R.  512 
I.  Ii.  R.  12  Calc.  511 

23  W.  E.  328 

24  W,  R.  225 
I.  Ij.  R  1  All.  377 

See  Maxageb  of  Attached  Property. 

15  W.  R.  477 


■^ .  ■ Setting    aside    or 

staying  execution  of  decree.  Under  s.  55,  Act  XX 
of  1886,  the  Court  might  after  decree,  on  a 
representation  by  the  judgment-debtor,  set  aside 
the  decree,  and  stay  or  set  aside  execution.  Keisto 
KiSHORE  Ghose  v.  Bbojoxath  Mozoomdae 

6  W.  R,  Civ.  Ref.  1 


^-  Suit  to   set   aside 

decree  on  registered  bond — Grounds  for  setting  aside 
decree  under  s.  55,  Act  XX  of  1 S66.     Decrees  on  two 
specially  .registered   bonds   were   obtained  against 
plaintiff  under  s.  53  of  the  Registration  Act  (XX  of 
1866).     He  petitioned  the  Civil  Court,  under  s.  55, 
to  set  aside  these  decrees,  on  the  srround  that  the 
bonds  were  executed  on  consideration  of  something 
to  be  done  by  the  obligee,  who  had  whollv  failed  to 
perform  his  part.     The  Judge  dismissed  the  peti- 
tions, because  he  thought  the  matter  was  a  more 
proper   one   for  investigation   in   a   regular   suit 
His  successor  dismissed  the  suit   when   brought 
because,  in  his  opinion,   it  did   not   lie.    Held  on 
appeal  (by  the  majority  of  the  Court),  that  no  suit 
lay.     The  effect  of  83,  5:i  to  55  was  to  make  a  decree 
VOL.  IV. 


under  them  of  precisely  the  same  validity  as  any 
other  decree  to  make  it  enforceable  by  the  same 
process,  but  to  render  it  impeachable  on  the  special 
grounds  referred  to  in  s.  55.  Hdd.  also,  that  the 
matters  alleged  were  not  such  as,  if  proved,  would 
have  justified  the  setting  aside  of  the  decree.  The 
special  circumstances  must  be  such  as  to  show  a  vice 
in  the  mode  in  which  the  contract  to  submit  to 
decree  and  the  special  registration  were  obtained, 
and  an  infirmity  in  the  original  obligation  will  not 
do.  SixiA  Tevar  f.  Raxgasami  Aiyaxgek 

7  Mad.  112 

Right    io   sue     to 


cancel  deed  and  enforce  it.  The  powers  conferred  on 
the  Court  under  the  Registration  Act,  1866,  for 
enforcement  by  process  of  execution  of  the  payment 
of  a  bond  are  not  inconsistent  with  the  right  "to  sue 
to  can  el  and  annul  the  deed  as  fraudulent.  Sbee- 
RAM  V.  HOKOOM  SiXGH   .  .  .   2  K".  W.  467 

The  summary  procedure  provided  for  in  ss.  52  to 
55  of  this  Act  has  been  omitted  in  the  latt<3r  Acts. 

s.  66— 

See  Adihssiox' — MiscEiXAXEors  Cases. 
15  W.  R.  280 

ss,  83  and  84— 

See  Appeal — Acts — Registration  Act. 
6  B.  L.  R.  578  note 
7  W.  R.  130 

s.  84r— 

See  Appeal — Acts — Registration-  Act. 
3  Bom.  A,  C.  104 

8  W,  R.  266 

9  W,  R.  122 

Se?  Pleader — REMrxERATiox. 

7  Bom,  A.  C,  132 

s.  91— 

See  Jury — Jury  rs-  Sessions  Cases. 

14  W.  R.  Cr.  32 

See  Magistrate,  Jurisdiction  of — Spe- 
cial Acts — Registration  Act,  1S66. 
5  Bom.  Cr.  7 

s.  93— 

-See  False  Pebsokation, 

7  W.  R.  Cr.  99 
2  B.  L,  R,  A.  Cr,  25 

s,  94— 

See  Sentence — General  Cases. 

8  W.  R.  Cr.  16 
s.  95— 

See  Magistrate,  Jurisdiction'  of — Spe- 
cial Acts — Registration  Act,  1866. 
5  Bom.  Cr.  7 


REGISTRATION  ACT  (VTH  OF  1871), 

See  General    C!lauses    Consolidatiojt 

Act,  s.  6         .1,  Ij,  R.  4  Calc.  536 

I,  Ii.  R.  3  Calc.  727 

My 
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BEGISTEATION-    ACT  (VIII    OF    1871) 

— concld. 

See  Limitation — Statutes  of  Limitation 
— Limitation  Act,  1871,  Aet.  168. 

24  W.  B.  372 

See  Registration  Act,  1877. 

s.  2 — Stamps  on  petitions  under  s.  53, 


Begisiration  Act,  1S66-— Court  Fees  Act,  1870, 
Sch.  I,  Art.  3.  The  effect  of  the  first  and  fourth 
clauses  of  s.  2  of  the  Registration  Act  of  1871,  read 
Tvith  the  provision  in  the  first  schedule  as  to  the 
extent  of  the  repeal  of  Act  VII  of  1870,  was  to 
keep'in  force  all  the  provisions  of  Act  XX  of  1866 
relating  to  the  procedure  for  the  recovery  in  a  sum- 
mary way  of  the  amount  of  an  obligation  upon 
agreements  recorded  under  s.  52  of  that  Act  before 
the  1st  day  of  July  1871.  Pachaiperumal  Chetti 
V.  Savayyar  Audoni  Ktjrusu  Ravvel  1 

6  Mad.  351   i 

[The  sections  of  this  Act  correspond  substantially 
with  those  of  the  present  Act  III  of  1877,  under 
which  therefore  the  cases  will  be  found.] 

s.  76— 

See  Appeal — Right  of  Appeal,  Effect 
OF  Repeal  on  .    I,  L.  R.  3  Calc.  727 

. s.  80— 

See     Sentence — Imprisonment — Impri- 
sonment Generally  18  W.  K.  Cr.  3 

REGISTEATIOlSr  ACT  (III  OF  1877). 

See  Appeal — Right  of  Appeal,  Effect 
OF  Repeal  on     .  I.  L.  B.  3  Calc.  727 

See  Charge       .     I.  L.  B.  35  Calc.  854 

See  Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  375    ,    I.  L.  B.  35  Calc.  867 

See  Compromise  .  I.  L.  E.  35  Calc.  867 

See  Court-fees  Act.  s.  7  (4),  Art.  17  (6). 
I.  L.  B.  31  Mad.  89 


See  Lease 


I.  li.  B.  33  Calc.  502 


Set  Power  of  Attorney. 

I.  L.  B.  35  Calc.  854 

See  Sale  Certificate. 

I.  L.  B.  35  Calc.  614 

Operation  of  Act.     The  provisions 


EEGISTBATIOU"    ACT     (III    OF    1877> 

— contd. 

■ —     -   s.  3 — contd. 


of  Act  III  of  1877  apply  to  all  documents  tendered 
in  evidence  on  or  after  1st  April  1877.  Raju 
Balu  v.  Krishnaeav  Ramchandra 

I.  li.  B,  3  Bom.  273 

But  see  Oghra  Singh  v.  Ablaku  Kooer 

I.  L.  B.  4  Calc.  536 
. s.  3— 

See  post,  s.  28     .     I.  L.  B.  25  Bom.  50 

1.  -  s.  3   (1871,  s.  3)— Lease,    The 

expression  "an  undertaking  to  cultivate  or  occupy," 
used  in  s.  3  of  Act  VIII  of  1871  in  defining  the 
word  "  lease,"  means  an  accepted  undertaking 
giving  to  the  lessee  a  right  or  interest  in  the  thing 
left.     Apu  Budgavda  t;.  Nardari  Annajee 

I.  Ii.  E.  3  Bom.  21 


2.  (1866,  s.  2)— Moveable  pro- 
perty— Trees.  Trees  are  to  be  held  moveable 
property  for  the  special  purposes  of  the  Registra- 
tion Act,  but  they  are  not  ordinarily  so  regarded 
in  Indian  Acts.  Chowdhry  Roostum  Ali  v. 
Dhandoo      .         .         .         .         .3  Agra  157 

Lease    to   take    juice    from. 


date  trees.  The  right  to  take  juice  from  date 
trees  is  not,  according  to  s.  2,  Act  XX  of  1866,  a 
right  to  immoveable  property,  but  falls  under  the 
definition  of  moveable  property.  Jalu  Namdar  v  . 
Beicha  Namdar      .         .     3  B.  L.  B.  A.  C.  394 

s.c.  Janoo  Mundur  V  HucHA  Mundttr 

12  W.  E.  366 

(1866,   s.  3)— Timber— Stand- 


ing timber — Mango  tree — Custom  of  a  locality.  By 
the  term  "  timber  "  is  meant  properly  such  trees 
only  as  are  fit  to  be  used  in  building  and  repairing 
houses.  A  mango  tree,  which  is  primarily  a  fruit, 
tree,  might  not  always  come  within  the  term 
"  standing  timber  "  used  in  the  definition  of  im- 
moveable property  in  s.  3  of  the  Registration  Act 
{XX  of  1866),  but  it  may  be  classed  as  a  timber  tree 
where,  according  to  the  custom  of  a  locality,  its 
wood  is  used  in  building  houses.  Krishnarao  v. 
Babaji  .         .         .       I.  L.  E.  24  Bom.  31 

5.  and  s.  84— District  Court — 


Jurisdiction  of  High  Court,  North-West  Pro- 
vinces. For  the  purposes  of  Act  XX  of  1866, 
"  District  Court  "  meant  "  the  principal  Court  of 
original  jurisdiction  in  a  district,  and  included  the 
High  Court  in  its  ordinary  original  civil  jurisdic- 
tion." The  High  Court  of  the  North-West  Pro- 
vinces, which  has  no  ordinary  original  civil  jurisdic- 
tion was  not  a  "  District  Court  "  to  which  a  peti- 
tion might  be  presented  under  s.  84  of  the  Act,  and 
an  order  passed  by  that  Court  on  such  a  petition 
directing  the  registration  of  a  deed,  was  made  with- 
out jurisdiction.  Mukhun  IjALL  Panday  v.  Koon- 
DUN  Lall  15  B.  L.  E.  P.  C.  228  :  24  W.  E.  75 

L.  E.  2  I.  A.  210 

6.    .  District  Court — 


Jurisdiction  of  High  Court.  Where  the  property, 
the  subject  of  a  deed  presented  for  registration,  was 
without  the  jurisdiction  of  the  High  Court,  but  the 
order  of  refusal  was  made  by  the  Registrar  General, 
who  was  within  such  jurisdiction  : — Held,  the  High 
Court  was  the  District  Cburt  under  s.  84  of  Act 
XX  of  1866  to  which  the  petition  should  be  made. 
In  t]:e  matter  of  the  Indian  Registration  Act 
{XX  OF  1866).     In  tjie  matter  of  Wyndham 

6  B.  L.  E.  576 


7. 


District     Court — 


Regulation  provinces.  The  Registration  Act  of 
1871  gives  power  to  the  Government  to  appoint 
districts  and  sub-districts  for  the  purposes  of  regis- 
tration ;  but  the  "  District  Courts  "  mentioned  in 
the  Act  (except  where  the  High  Court,  when  exer- 
cising its  local  jurisdiction,  is  said  to  be  a  District 
Court  within  the  meaning  of  the  Act)  must,  in  the- 
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— contd.                                                                                     — contd. 
___ s.  3 — concld.  s.  7 — concld. 


case  of  a  regulation  province,  be  taken  to  import 
the  ordinary  Zillah  Courts.  In  tie  matter  of  the 
'petition  of  Abdoollah.  Reasttt  HossEiii  v. 
Abdoolla  .  .  .  I.  Ij.  R.  2  Calc.  131 
26  W.  R.  50  :  L.  R.  3  I.  A.  221 

ss.  3,  17— 

See  Registbatiox. 


I.  L.  R.  33  Calc.  502 

1. Transfer  of  Pro- 
perty Act  (IV  of  1882),  s.  107 — Immoveable  pro- 
fjerty — Definition — Lease  of  right  to  receive  market 
dues.  Held,  that  the  right  to  collect  market  dues 
upon  a  given  piece  of  land  is  a  benefit  to  arise  out  of 
land  within  the  purview  of  s.  3  of  the  Registration 
Act,  1877.  A  lease,  therefore,  of  such  right  for  a 
period  of  more  than  one  year  must  be  made  by  regis- 
tered instrument.  Sikaxdab  v.  Bahadtje  (1905) 
I.  Ii.  R.  27  All.  482 

2. Lease — Agreement 

to  lease — Amalnama — Evidence,   admissibility  of 

Ejectment — Bight  to  possess.  By  certain  unre<ns. 
tered  amalnamas  tenable  for  nine  years  the  land- 
lord agreed  that  upon  the  defendant  fulfilling 
certain  conditions  mentioned  in  the  amalnama 
during  that  period,  he  would  grant  a  lease  to  the 
defendant.  No  lease  was,  however,  granted  in  the 
terms  of  the  amalnamas  and  the  defendant  was 
allowed  to  hold  on  the  lands  for  eleven  years,  after 
the  expiration  of  the  nine  years,  upon  payment  of 
rent.  In  a  suit  for  ejectment : — Held,  that  there 
being  no  absolute  agreement  on  the  part  of  the 
landlord  to  lease  the  lands,  the  amalnamas,  though 
unregistered,  were  admissible  in  evidence,  and 
that  the  defendant  had  such  an  interest  in  the  pro- 
perty as  would  disentitle  the  plaintiff  to  eject  him 
as  a  trespasser.  Syed  Sufdar  Beza  v.  Amjad  Ali, 
I.  L.  B.  7  Calc.  703,  distinguished.  Dwarka  Nath 
Saha  v.  Ledtt  Sikdae  (1906) 

I.  L.  R.  33  Calc.  502 

. ss.  6  to  14,  69,  84— 

See  Public  Sebvakt. 

I.  Ii.  R.  32  Calc.  664 


; s.  l—Begistration  of  mortgage — In- 
terest in  land — Bight  to  redeem  immoveable  property 
mortgaged — Transfer  of  Property  Act  {IV  of  1882), 
8.  59.  Two  documents  were  produced  in  evidence, 
one  of  which  was  in  terms  an  absolute  sale.  This 
document  had  been  registered.  The  other  docu- 
ment (which  was  not  dated)  had  apparently  been 
written  contemporaneously  with  the  first,  but  it  had 
not  been  registered.  This  document  purported  to 
ehow  that  the  transaction  between  the  parties  was  a 
mortgage.  Edd,  that  the  second  document  could 
not  be  received  as  evidence  of  a  mortgage  transac- 
tion not  below  RICO,  and  that  the  registration  of 
the  first  document,  which  was  on  the  face  of  it  an 
absolute  and  unconditional  sale,  could  not  be  re- 
garded or  operate  as  the  registration  of  a  mortgage. 
Though  there  is  nothing  to  prevent  the  whole  of  a 
mortgage  transaction  being  reduced  in  any  form  to 


writing  on  different  papers,  whether  attached 
together  or  detached,  yet  the  requirements  as  fto 
registration  cannot  be  said  to  have  been  complied 
with,  if  some  of  such  papers  are  registered,  while 
others  are  left  unregistered.  A  document,  which 
gives  a  person  a  right  to  redeem  a  mortgage  on 
immoveable  property  on  payment  of  money  creates 
an  interest  in  immoveable  property  and  its  registra- 
tion is  compulsory  under  s.  7  of  the  Registration 
Act.  Mtttha  Ve>"katachei,apati  v.  Pya^tda 
Ve>-katachei:apati  (1904)  I.  L.  R.  27  Mad.  348 

8.17  (1864,   s.  13;    1866,    s.    17; 


1871,  8.  17)— 

See  past,  s.  18. 

See  post,  s.  28    .    I.  L.  R.  29  Calc.  654 

See  post,  ss.  49,  50  asd  17. 

See  Evidence — Parol  Evidexce — Vaet- 

ING    OB    CONTEADICTING     V^-ilTTEN    Ix- 

STBT7ME>rTS  .         .   L.  R.  29  I.  A.  138 

See  Insolvency  Act  (11   and   12  Vict., 
c.  21),  s.  23     .    L  L.  R.  25  Bom.  659 

See  Landloed  and    Tenant — Teansfeb 
BY  Tenant  .  6  C.  W.  IS.  916 

See  Limitation  Act  (XV  op  1877),  ss.  19> 
22         .         .      I.  L.  R.  33  Calc.  613 


1. 


Operation  of   section — Docu- 


ment not  registrable  under  Begistratian  Act  {XX 
of  1866),  but  requiring  registration  under  Act  III  of 
1877 — Immoveable  property — Hereditary  allouxince 
attached  to  office  of  Desai — Deed  of  gift  of  such 
property.  S.  17  of  the  Registration  Act,  III  of 
1877,  should  not  be  construed  as  requiring  a  do- 
cument to  be  registered  which  would  not  have 
required  registration  when  it  was  executed.  Baju 
Balu  v.  Krishnara,  I.  L.  B.  2  Bom.  27-3,  distin- 
guished. An  instrument  which  did  not  require  regis- 
tration under  Act  XX  of  1866  is  not  inadmissible 
in  evidence  by  reason  of  Act  III  of  1877.  Dues  inci- 
dental to  an  office  such  as  that  of  a  Desai,  which  is 
capable  of  being  held  by  a  person  other  than  a 
Hindu,  were  not  immoveable  property  when 
Registration  Act  XX  of  1866  was  enacted.  Desai 
Motilal  Mangalji  I'.  Desai  Pabshotam  Nand- 
LAL  .         .         .  I.  L.  R.  18  Bom.  92 


2. 


Kab  uliyai — A  ct 
17  of  Act  III  of 


XVI  of  1864,  s.*13.  Neither 
1877  nor  the  similar  sections  of  the  preceding  Acta 
had  the  effect  of  rendering  a  document,  which  was 
not  compulsorily  registrable  under  Act  XVI  of  1864, 
inadmissible  in  evidence  under  the  succeeding  Acts 
without  recistration.  Ram  Koomab  Singh  v. 
KiSHABi  .  I.  Ii.  R.  9  Calc.  68 ;  11  C.  L,  R.  318 


3. 


Document  execut' 


ed  before  Act  X  VI  of  1864  came  into  operation — Hib- 
banama.  A  hibbanama  executed  before  Act  XVI 
of  1864  came  into  operation  was  admissible  as 
evidence,  though  not  registered.  S.  13  did  not^ 
apply  to  deeds  executed  before  1st  January  1865, 
and  s.  17  contained  no  penalty  for  non-registration. 

14  y2 
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BEGISTBATION 

— conld. 

s.  17 — contd. 

Eama  Soondtjeeb   Dosia 

GOOHOO 

4. 


ACT     (III     OF    1877) 


Madhttb   Chttnder 
8  W.  K.  269 


Kahitliat  execut- 
ed when  rerji  strati  on  was  unnecessary.  An  unregis- 
tered kabuliat  is  not  inadmissible  as  evidence  if  it 
was  executed  at  a  time  when  the  law  did  not  require 
registration.     Sheo  Ram  Singh  v.  Sewak  Ram 

20  W.  K.  83 

5. and    s.     49 — Registration   Act, 

1871,  s.  17 — Decree — Instrument — Admissibility  in 
evidence.  A  decree  by  which  immoveable  pro- 
perty was  charged  did  not  need  Registration 
xmder  s.  17  of  the  Registration  Act,  1871,  in  order 
to  make  it  admissible  in  evidence  under  s.  49. 
Such  decrees  are  now  expressly  excluded  by  s.  17, 
Resistration  Act,  1877-  Pukmananbas  Jiwandas 
V.  Vallabdas  Wallji     .     I.  L.  B.  H  Bom.  506 

6. el.  (a) — Deed  of  gift — Immove- 
able property.  All  instruments  of  gift  of  immove- 
able property  must  be  registered,  whatever  be  the 
value  of  the  property.  Putoka  Kolita  v.  IMrTiA 
KoLiTA            .         .         .  2  B.  L.  R.  Ap.  46 

s.c.  Peotona  Kolita  v.  Mottea  Koltta 

11  W.  R.  334 

7.    ^ Judicial    Proceed- 


ings— Petitions— Pleadings — Order  bf/  Court,  etc- — 
S.  17  of  the  Registration  Act  III  of  1877  does  not 
apply  to  proper  judicial  proceedings,  whether  con- 
sisting of  pleadings  filed  by  the  parties  or  orders 
made  by  the  Court.  Bindesei  Naik  v.  Ganoa 
Saean  Sahtj  .         .         I.  L.  B.  20  All.  171 

Ii.  R.  25  I.  A.  9 
2  C.  W.  N.  129 

8. Unregistered  agree- 
ment incorporated  into  a  judicial  proceeding.  A 
prior  suit  between  the  same  parties,  now  contesting 
the  right  to  part  of  an  ancestral  estate,  claimed 
another  part  of  the  same  estate,  without  compris- 
ing the  lands  now  in  suit,  which,  at  the  time  when 
the  first  suit  was  brought,  were  outstanding  under 
a  mortgage.  A  decree  had  been  made  by  consent 
excluding  the  lands  now  sued  for.  The  defendant's 
case  was  that  the  lands  now  claimed  together  with 
those  decreed  by  consent,  had  been  made  the  .sub- 
ject of  a  compromise  of  which  the  terms  had  been 
stated  in  two  written  agreements  not  registered. 
Also  that,  according  to  the  compromise,  each  of  the 
parties  was  to  take  a  moiety  of  the  whole  estate. 
Each  had  obtained  possession  ;  but  the  decree  was 
limited  to  the  part  of  the  estate  for  which  the  prior 
suit  then  disposed  of,  was  brought ;  and  only  one  of 
the  agreement;-: — that  one  which  related  to  the  lands 
then  in  suit — was  presented  to,  and  accepted  by, 
the  Court  which  made  the  consent  decree.  Held, 
that  this  agreement  had  a  different  effect  from  the 
other  one,  as  it  constituted  a  step  in  a*judicial 
proceeding  and  did  not  require  registration.  The 
order  was  pronounced  in  terms  of  it.  But  as  re- 
garded the  lands  now  in  suit,  excluded  as  they 
Jiad  been  from  the  decree  in  the  former  suit,  the 


REGISTRATION    ACT     (III     OT    1877) 

— contd. 

s.  17 — contd. 


defendant's  title  to  them  had  been  left  to  stand  or 
fall  by  the  other  unregistered  document.  The  latter 
by  the  Redstration  Act,  1877,  conferred  no  title 
and  this  defence  failed.  Peanal  Anni  v.  Lakshmi 
Anni     .         .         .  .    I.  L.  R.  22  Mad.  508 

Ii.  R.  26  I.  A.  101 
3  C.  W.  N.  485 

9.       Hibba-bil-awaz — Deed  of  gift 

— Nominal  consideration.  A  hibba-bil-awaz,  al- 
though made  on  the  nominal  conoideration  of 
"  a  than  of  cloth  and  natural  love  and  affection  " 
is  merely  a  deed  of  gift,  and  as  such  must  be  regis- 
tered.     GOLAM  MOSTOFA  V.  GOBTJEBHUK   MtTLT.A 

8  C.  L.  R.  441 

10.  el.  (b) —  Determination  of  nert9- 

sity  for  registration.  The  necessity  for  registra- 
tion must  be  determined  by  the  value  of  the  con- 
sideration stated  in  the  deed.  Rohixee  Debia  v. 
Shib  Chttnder  Chatteejee       .      15  W.  R.  558 


11. 


Computation    of 


value  for  purposes  of  registration — Deed  of  sale — Con- 
sideration. The  consideration  mentioned  in  a  deed 
of  sale  by  the  parties  thereto  must  be  regarded 
as  showing  the  value  of  the  interest  conveyed  for 
the  purpose  of  registration  under  Act  XX  of  1866. 
Eohinee  Debia  v.  Shib  Chunder  Chatterjee,  15  W.  B. 
558,  followed.  Vasudev  Moeeshvae  Gxtnetjee  v. 
Ra!ma  Babaji  Dange         .         .         11  Bom.  149 


12. 


Statement    in    "will — Words 


not  purporting  or  operating  to  extinguish,  an 
interest  in  the  present  or  in  future — Evidence.  Act 
(1  of  1872),  s.  32,  cl.  (6).  S.  17,  cl.  (b),  of  the 
Registration  Act  (III  of  1877)  does  not  render  a 
passage  in  a  will  inadmissible  in  evidence  if  the 
words  of  it  do  not  purport  or  operate  to  extinguish 
an  interest  in  the  present  or  in  future,  but  state 
only  past  facts.  Such  a  statement  would,  if 
proved,  be  admissible  also  imder  s.  32,  cl.  (6),  of 
the  Indian  Evidence  Act  (I  of  1872).  (^amanbtt 
Javje  Mahomed  Ali  Bhoei  v.  Multanchand 
Shiveam      .         .         .      I.  L.  R.  20  Bom.  562 

,  13. Assignment  of  mortgage — 

Consideration — Stamp.  A  executed  to  £  an  as- 
signment of  a  mortgage.  It  was  stamped  with 
a  stamp  of  RI68,  and  recited  that  B  had  insti- 
tuted a  suit  against  C  to  recover  R3,000,  interest 
and  costs,  and  that  an  agreement  had  been  come 
to  between  B  and  C  ;  that  on  C  getting  A  to  execute 
the  assignment  of  the  mortgage,  and  on  his  paying 
R500,  the  suit  should  be  dismissed  and  settled. 
It  further  recited  that  R5,000  was  due  to  A  on  the 
mortgage,  and  that  A  had,  at  Cs  request  agreed  to 
assign  it  to  B.  By  the  operative  part.  A,  in  consi- 
deration of  R5  paid  to  ^  by  J5  and  •'  in  considera- 
tion of  the  premises,"  assigned  the  mortgage  to  B. 
Held,  that  the  consideration  for  the  deed  of  assign- 
ment was  not  merely  R5  paid  to  A,  but  the  as- 
signee's agreement  to  withdraw  the  suit  if  A 
assigned  the  mortgage  to  him  upon  the  instrument ; 
that  the  money  value  of  the  latter  part  of  the  con- 
sideration was   the  amount  covered  by  the  stamp 
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' 8.  17 — contd 

put  by  the  parties  themselves  ;  and  as  It  exceeded 
RlOO,  the  deed  of  assignment  was  inadmissible  in 
evidence  for  want  of  registration  (s.  17  of  Act  VIII 
of  1871).     Nago  KAyATCBiA  ?■.  Babaji  Katabi 

I.  L.  K.  8  Bom.  610 

14.  Agreement      relating      to 

family  arrangement — Valuation  for  purpose 
of  registration.  Where  a  document  was  in  the 
nature  of  a  family  arrangement,  and  drawn  up 
mainly  for  the  purpose  of  settling  a  widow's  main- 
tenance, though  some  right  in  immoveable  property 
was  created  or  declared  by  such  instrument,  and 
it  was  proved  that  the  actual  value  of  the  whole 
of  the  immoveable  property  mentioned  in  the  do- 
cument exceeded  RlOO,  but  there  was  no  evidence  to 
show  that  the  value  of  the  widow's  right  exceeded 
that  sum  : — Held,  that,  for  the  purpose  of  registra- 
tion under  Act  XX  of  1S66,  the  actual  value  of  the 
whole  immoveable  property  named  in  the  document 
must  not  be  taken  to  be  the  value  of  the  right  so 
created  or  declared.  Xilava  kom  Rachappa  r. 
Rudbata  bik  Rachappa     .         .      12  Bom.  141 


15. 


Agreement   to  prevent  ac- 


quisition of  easement — Document  not  creat- 
ing, etc.,  right  in  imnioveahle  property — Chance  of 
acquiring  easement — Immoveable  property.  The 
chance  of  acqxiiring  a  right  to  hght  and  air  is  not 
immoveable  property  within  the  meaning  of  the 
Registration  Act,  nor  can  a  pecuniary  value  be  put 
upon  it.  A  document,  therefore,  which  limits  or 
extinguishes  the  chance  of  acquiring  such  an  ease- 
ment does  not  require  registration.  Sn.TA>« 
Na'waz  Jr>"G  V.  RusTOMJi  Xan-abhoy 

I.  L.  R.  20  Bom.  704 


16. 


Change    of  name  in  Gov- 


ernment records — Mortgage  or  conditional  sale 
— Svbsequent  agreement  to  re-transfer  land  in 
Government  records  on  payment  of  debt — Document 
creating  a  right  inland.  In  1877,  the  plaintifF,  being 
indebted  to  the  defendant,  transferred  certain  land 
to  the  defendant's  name  in  the  Government  re- 
cords. In  July  1879  the  defendant  executed  the 
following  document  to  the  plaintiff  reciting  the 
previous  transfer  and  agreeing  to  re-transfer  the 
land  to  the  plaintiff's  name  on  the  12th  July 
1880,  if  the  debt  which  would  then  be  due  should 
be  paid  off :  ''  In  the  viUage  of  Berhampur  is 
your  (plaintiff's)  field,  Survey  Xo.  146,  measuring 
5  acres  3  gunthas,  bearing  assessment  R16.  You 
(plaintiff)  have  got  it  transferred  to  our  name. 
That  field  therefore  stands  in  our  (defendant's) 
name  in  the  Government  records.  You  owe  a 
debt  to  us.     On  account  of  that  debt,  you  have 

transferred  it  to  our  name The  field 

shall  be  re-transferred  to  your  name  when  you 
repay  the  said  debt  to  me.  You  have  cultivated 
the  field  for  the  produce  of  Samvat  1936,  and  a 
lease  in  respect  thereof  you  have  this  day  passed 
to  me.  And  a  stamp  paper  was  purchaseid  at  the 
time  of  the  transfer  for  the  execution  of  this  agree- 
ment,   but   no   agreement  was  then  passed-     This 
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— contd, 

s.  17— confeZ. 

agreement  is  therefore  this  day  passed  to  you 
when  the  lease  in  executed.  And  you  owe  me 
(a)  debt  bearing  interest.  I  will  pay  out  of  my 
pocket  the  expenses  to  be  incurred  at  present  in 
cultivating  the  field.  The  debt  due  to  me  would  in 
all  amount  to  RlOO.  If  you  repay  all  these  rupees 
due  to  me  till  the  Vaishakh  Shudh  6th,  Samvat 
1936,  I  will  take  them  and  transfer  the  field  to  your 
name.  And  if  you  fail  to  pay  (them)  till  Vaishakh 
Shudh  4th,  you  will  have  no  claim  whatever  to  the 
said  field.  I  shall  not  take  the  rupees  after  the 
4th  (chauth),  nor  shall  I  give  (or  transfer  the    field 

to    you I    shall   lease  the  field 

to  any  one  I  like  -without  keeping  any  claim  of  you 
as  regards  cultivation,   manure,  and  hedge.     You 

have    no  claim  or  right  whatever " 

This  document  was  not  registered.  The  plaintiff 
brought  this  suit  to  redeem  the  land,  alleging  that 
it  had  been  mortgaged  to  the  defendant,  and  that 
the  debt  had  been  paid  off.  The  defendant  con- 
tended that  the  transaction  in  1877  was  not  a 
mortgage,  but  a  sale  of  the  land  to  him,  and  that 
the  document  of  July  1879  was  an  agreement  to 
resell  it  to  the  plaintiff,  which  was  not  admissible 
in  evidence,  as  it  was  not  registered.  Held,  that 
the  document  of  the  11th  July  1879  did  not  require 
registration.  It  createtl  no  rights  in  land,  but  only 
amounted  to  a  personal  covenant  to  effect  a  muta- 
tion of  names  in  the  Government  books  when  the 
debt  due  by  the  plaintiff  was  satisfied.  Patel 
Raxchod  Mokak  v.  Bhikabhai  Devidas 

.    I.  L.  E.  21  Bom.  704 


17. 


Document    providing    for 


payment  of  hereditary  allowance — Interest 
in  immoveable  property — Begistration  Act  (III  of 
1877),  s.  3 — Bombar/  General  Clauses  Act  (Bom. 
Act  III  of  1SS6).  Plaintiffs  sued  in  the  Court  of 
Small  Causes  at  Poona  to  recover  R400  for  arrear 
alleged  to  be  payable  to  them  uinder  an  agreement 
by  the  defendant's  father  to  pay  RloO  per  armum, 
of  which  R50  were  for  maintenance  of  pkintiff's 
mother,  and  the  residue  was  to  be  applied  towards 
defraj-ing  the  expenses  of  a  temple.  The  terms  of 
the  agreement  showed  that  it  was  intended  that  the 
payment  for  the  expenses  of  the  temple  should  be 
continued  in  perpetuity.  The  Judge  dismissed  the 
suit,  holding  that,  being  for  a  hereditan,-  allowance, 
it  was  a  claim  for  immoveable  property,  and  came 
within  the  meaning  of  ss.  3  and  17  of  the  Registra- 
tion Act.  and  that  the  document  creating  it  required 
registration,  and,  not  being  registered,  was  in- 
admissible in  evidence.  On  apphcation  by  the 
plaintiffs  to  the  Hish  Court  under  s.  25  of  the 
Provincial  Small  Cause  Coiurts  Act  (IX  of  1887)  :-— 
Held,  reversing  the  decree,  that  the  document  did 
not  require  registration,  as  it  was  not  an  instru- 
ment piu-porting  or  operating  to  create  or  declare 
an  interest  in  immoveable  property  within  the 
meaning  of  s.  17,  or  create  an  hereditary  allowance 
in  the  sense  in  which  that  expression  is  used  in 
s.  3  of  the  Registration  Act.  Vish^tu  Gasesh  Joshi 
r.  Yeshva^trao     .         .     I.  Ij.  R.  21  Bom.  387 
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18. 


Bond   creating   charge   on 


immoveable  property — Larger  sum  payable 
on  contingency.  The  words  in  s.  17  of  the  Regis- 
tration Act  (VIII  of  1871),  "present  or  future," 
"  vested  or  contingent,"  point,  not  to  the  value  or 
its  ascertainment,  but  to  the  right  or  interest  in  the 
land  which  is  to  be  created  as  a  security.  If  the 
charge  or  interest  created  is  of  a  value  less  than 
RICO,  registration  is  needless.  Narasayya  Chktti 
Otxrtjvappa  Chetti    .         .    I.  L.  K.  1  Mad.  378 


19. 


Valuation  of  right, 


title,  and  interest  created  "by  mortgage.  The  value 
of  the  right,  title,  or  interest  created  by  a  mortgage 
is  estimated  by  the  amount  of  the  principal  money 
thereby  secured.  The  words  "  or  in  future  "  in  s.  17 
of  Act  XX  of  1866  and  s.  17  of  Act  VIII  of  1871 
have  reference  to  estates  in  remainder  or  in  rever- 
sion in  immoveable  property,  or  to  estates  otherwise 
deferred  in  enjoyment,  and  not  to  interest  payable 
in  future  on  principal  moneys  lent  on  the  security  of 
immoveable  property.  Nana  bin  Lakshivian  v. 
Anant  Babaji      .         .        I.  L.  R.  2  Bom.  353 


20. 


Bond      creating 


interest  in  land — Mode  of  testing  valve.  For  the 
purpose  of  registration,  the  value  of  the  interest 
created  in  immoveable  property  by  a  mortgage- 
bond  is  that  sum  by  the  payment  of  which  the  in- 
terest could  be  determined.  Tiyagaraja  Padyachi 
V.  Ramanujam  Pillai^    .      I.  L.  B.  6  Mad.  422 


21. 


and     s.     49 — Mortgage.      The 


value  of  the  interest  created  by  a  mortgage  of  im- 
moveable property  is  estimated,  for  the  purposes 
of  the  Registration  Act  of  1871,  not  by  the  amount 
of  the  principal  money  thereby  secured,  but  by  the 
amount  of  such  money  and  the  interest  payable 
thereon.  Consequently,  a  bond,  dated  the  9th 
August  1873,  which  charged  certain  immoveable 
property  with  the  payment  on  the  31st  May  1874 
of  R98,  and  interest  thereon  at  the  rate  of  one  per 
cent,  per  mensem,  should  have  been  registered. 
Darshan  Singh  v.  Hanwanta,  I.  L.  R.  1  All.  274. 
followed.  Nana  bin  Lakshmnn  v.  Armnt  Babaji, 
I.  L.  a.  2  Bom.  353,  differed  from.  Rajpati  Singh 
V.  Ram  Sttkhi  Ktjae      .         .     I,  L.  E.  2  All.  40 


22. 


Bond     hypothe- 


cating immoveable  property.  The  registration  of  a 
bond  hypothecating  immoveable  property  to  secure 
the  repayment  of  R95-14-0,  with  interest  at  eighteen 
per  cent,  per  annum,  the  principal  to  be  paid  in  four 
annual  instalments,  three  of  R23-5-4,  and  the  fourth 
of  R25-14-0,  and  the  whole  of  the  interest  to  be 
paid  on  the  date  of  the  last  instalment,  without 
any  provision  that  the  debtor  should  be  at  liberty 
to  anticipate  the  payment  of  any  instalment,  is 
compulsory,  inasmuch  as  the  lowest  sum  which  the 
debtor  could  compel  the  creditor  to  accept  is  in 
excess  of  RIOO.  The  proper  test  for  determining 
the  value  of  the  interest  created  by  a  mortgage 
for  the  purpose  of  registration  is  the  amount  of 
the  least  sum  recoverable,  and  not  the  consideration 
for  the  bond.     Although  an  unregistered  mortgage 
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— contd. 

B.  17 — contd. 


bond  which  creates  an  interest  in  land  in  excess 
of  RIOO  is  of  no  effect  as  a  mortgage,  it  may 
be  received  as  evidence  of  the  personal  obliga- 
tion. Seshathri  Ayyengar  v.  Sankara  Ayen,  7  Mad. 
296,  followed.  Kattajviuki  Jaqappa  v.  Padalt: 
Latchappa  ,         ,         I.  L.  B,.  5  Mad.  119 


23. 


Bond    creating 


interest  in'immoveable  property.  The  registration 
of  a  deed  which  does  not  necessarily  create  an 
interest  in  immoveable  property  of  the  value  of 
RIOO  is  not  compulsory.  Darshan  Singh  v.  Han- 
wanta, I.  L.  E.  1  All.  274,  and  Rajpati  Singh  v. 
Ram  Sukhi  Kuar,  I.  L.  R.  2  All.  40,  dissented  from. 
Nana  bin  Lakshman  v.  Anant  Babaji,  I.  L.  R.  2 
Bom.  353,  and  Narasayya  Chetti  v.  Guruvappa 
Chetti,  1.  L.  R.  1  Mad.  380,  approved.  A  bond 
for  R99-8-0  with  interest  at  12  per  cent,  per 
annum,  payable  twelve  months  after  date^  by  which 
immoveable  property  is  hypothecated  to  secure 
repaj'ment  of  the  debt  need  not  be  registered. 
Sadagopa  Ayyangab  v.  Dorasami  Sastri. 

I.  L.  R.  5  Mad.  214 

24.  ~ Bond     creating 

charge  on  immoveable  property — Mortgage.  A  bond 
which  charged  immoveable  property  with  the  pay- 
ment on  a  day  specified  therein  of  R99,  the  principal 
amount,  and  R6,  interest  thereon,  should  have  been 
registered  under  the  provisions  of  cl.  (6),  s.  17,  Act 
VIII  of  1871.     Darshan  Singh  v.  Hanwanta 

I.  L.  R.  1  All.  274 


Deojit  v.  Pitambar 
25.  


I.  li.  R.  1  All,  275 

—  Bond  hypothecat- 
ing immoveable  property — Amount  together  with 
interest  over  RIOO.  A  bond  which  secures  by  the 
hypothecation  of  immoveable  property  the  repay-' 
ment  after  four  months  from  the  date  thereof,  of  a 
loan  of  R96-15-0,  with  interest  at  the  rate  of  12  per 
cent,  per  annum,  is  an  instrument  requiring  to  be 
registered  under  s.  17  of  Act  XX  of  1866.  Dhfem- 
BEo  Narain  Singh  v.  Ntjnd  Lall  Singh 

6  W.  W.  257 


26. 


Bond  under  HlOO 


— Compulsory  registration — Priority — Mortgage-bond. 
A  mortgage-bond  for  R99  repayable  in  nine  months 
and  eleven  days,  with  interest  at  the  rate  of  2  per 
cent,  per  mensem  does  no  require  registration,  but  a 
registered  mortgage-bond  for  R195,  subsequently 
executed,  will  have  priority  over  it.  Koeban  Ali 
MiRDHA  V.  Sharoda  Proshad  Aich 

I.  L.  R.  10  Calc.  82 

s.c.  Korean  Ali  Mirdha  v.  Pitambari  Dasi 

13  C.  li.  R.  256 


27. 


-Bond — Principa  I 


and  interest.  A  bond  for  the  payment  of  R83-8-0 
on  demand,  together  with  interest  thereon  at  the 
rate  of  2  per  cent,  per  mensem,  which  charges  im- 
moveable property  with  such  payment,  does  not, 
though  the  amount  due  on  it  may  in  time  exceed 
RIOO,  purport  to  create  an  interest  of  the  value  of 
RIOO  within   the  meaning  of  the  Registration  Act 


(     10197    ) 


DIGEST  OF  CASES. 


(     10198    ) 


^EGISTKATION     ACT     (in    OF    1877) 

— contd. 

s.  17 — contd. 

and  its~registration  is  therefore  optional     Kakan 
Sn^GH  V.  Ram  Lax  .1.  L  B.  2  All.  96 

28.  and  cl.  (h) — Instrument  creat- 
ing a  charge  in  the  nature  of  a  mortgage — Admis- 
sibility in  evidence  of  documents  compulsorily  regis- 
trable, but  unregistered.  A  kararnama  (agreement), 
dated  11th  day  of  June  1885,  was  pas.«ed  by  A 
to  B  to  the  following  effect :  "  As  my  father  S 
is  dead,  it  has  been  arranged  that  1  should  suc- 
ceed to  his  estate  ....  Part  of  this  estate,  at 
Vagoda,  consisting  of  a  house,  fields,  cattle,  and 
a  cart,  has  been  given  into  your  possession  for 
use  and  enjoyment.  The  reason  thereof  is  that 
you  have  undertaken  to  pay  R450  fotmd  due 
on  an  adjustment  of  khata  from  my  father  to  G. 
I  am  unable  to  pay  off  this  debt ;  and  so  you  have 
^been  put  into  possession  of  this  property.  I  shall 
pass  to  you  a  sale-deed  in  respect  of  this  property, 
and  shall  transfer  the  fields  to  your  name  from  the 
year  1888-89."  Held,  that  the  kararnama  required 
registration.  It  did  not  fall  within  the  exception 
provided  for  bv  cL  {h)  of  s.  17  of  the  Registration 
Act  (III  of  1877).  It  was  not  a  document  which 
merely  created  a  right  to  demand  another  docu- 
ment.' It  created  a^  between  the  parties  to  it  a 
charge  in  the  nature  of  a  mortgage.  The  document 
of  itself  declared  a  right,  and  the  mention  of  an 
intention  to  execute  a  deed  of  sale  made  no  differ- 
ence. An  unregistered  mortgage-bond  for  one  hun- 
dred rupees  and  upwards  may  be  admissible  in  evi- 
dence to  prove  the  simple  debt  or  a  personal  obli- 
gation, but  it  is  inadmissible  in  evidence  to^  prove 
any  right  to  the  property  affected  bv  it.  Vasi  r. 
Bani         .         .         .         I.  Ii.  R.  '20  Bom.  553 
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8.17— contd. 


29. 


Document  com- 


jmlsorily  registrable — Valuation — Least  sum  payable 
— Sum  repayable  before  expiry  of  stated  term — Princi- 
pal sum  mthout  interest.  A  charge  on  certain  pro- 
perty to  secure  R50  was  given  by  the  jenmis  in 
favour  of  defendant  No.  1,  who  held  a  kanom  on 
iihe  property  granted  three  years  previously,  con- 
taining the  following  terms  :  "  This  amount  of  RoO, 
together  with  the  customary  interest  thereon,  will 
be  added  to  the  kanom  amount  when  after  the 
«xpiry  of  the  period  of  demise  of  the  paramba  a 
renewal  is  effected  or  the  paramba  is  caused  to  be 
surrendered.  The  jenmam  right  over  the  said 
paramba  has  been  mortgaged  to  you  for  this  RoO 
and  the  interest  thereon.  The  document  was 
not  registered.  It  was  contended  that  the  document 
was  one  compulsorily  registrable  under  s.  17  of  the 
Registration  Act,  1877,  inasmuch  as  payment 
under  it  was  postponed  for  at  least  nine  years  (i.e., 
"the  balance  of  the  term  granted  by  the  kanom) 
by  the  end  of  which  period  the  accumulations  of 
interest  would  have  amounted  to  R  54  in  addition 
to  the  principal  sum  of  R50,  making  R104  in  alL 
Edd,  that  the  document  did  not  contain  a  clear 
•expression  of  intention  that  the  sum  of  R50  was  not 
repayable  except  at  the  end  of  the  previous  kanom 
■term.     Full  effect  would  and  could  be  given  to  the 


words  by  construing  them  to  mean  no  more  than 
that,  in  the  event  of  the  amount  remaining 
unpaid  when  the  kanom  became  redeemable,  the 
RoO  with  interest  thereon  should  be  treated  as  if  it 
were  part  of  the  kanom  amount  so  as  to  entitle  the 
appellant  to  insist  on  redemption  upon  payment 
of  such  amount  in  addition  to  what  might  be  found 
due  under  the  kanom.  That  there  was  nothing  in 
the  document  to  prevent  the  interest  accruing  under 
it  from  being  paid  from  time  to  time,  even  if  the 
unpaid  capital  were  not  rejmid  until  the  kanom  was 
redeemable.  And  that  the  least  sum  payable  being 
the  test  as  to  whether  a  document  is  compulsorily 
registrable,  the  document  need  not  be  registered 
under  s.  17  of  the  Registration  Act,  1877.  Per 
O'Farrell  and  Micheix,  JJ.,  that  under  cl.  (6) 
of  s.  17  of  the  Registration  Act,  1877,  only  the 
principal  amount  secured  should  be  taken  into 
consideration.     KrxHi  Amma  v.  Ahmed  Haji 

I.  L.  R.  23  Mad.  105 

30. Mortgage — Suit 

on  unregistered  bond  charging  immoveable  property. 
The  obligor  of  a  bond  heating  date  the  20th  Janu- 
ary 1873  agreed  to  pay  the  obligor  R80,  together 
with  interest  on  that  amount  at  the  rate  of  2  per 
cent,  per  month,  between  the  2nd  April  1874  and 
the  1st  May  1874,  and  hypothecated  immoveable 
property  as  collateral  security  for  such  payment. 
On' the' 15th  February  1879  the  obligee  sued  the 
obligor  on  the  bond  to  recover  R 196-8-0,  being  the 
principal  amount  and  interest,  from  the  hypotheca- 
ted property.  Held,  by  the  majority  of  the  Full 
Bench  (Sttj'art,  C.J.  dissenting),  that,  for  the  pur- 
pose of  registration,  the  value  of  the  right  assigned 
by  the  bond  to  the  obligee  in  the  property  should 
be  estimated  by  the  amount  secured  for  certain  by 
the  hypothecation,  and,  that  amount  exceeding 
R 100,'  the  bond  should  have  been  registered.  Per 
Sttaet,  C.J. — That,  for  that  propose,  the  value 
of  that  right  should  be  estimated  by  the  principal 
amount  of  the  bond,  and,  that  amoimt  being  under 
RlOO,  the  bond  did  not  require  to  be  registered. 
Nana  bin  Lakshman  v.  Anant  Babaji,  I.  L.  B.  2 
Bom.  353,  and  Xarasayya  Chetti  v.  Guruvappa 
Chetti,  I.  L.  B.  1  Mad.  378,  followed.  Per 
Peabsot,  J.,  Ou) FIELD,  J.,  and  Straight,  J. 
That  a  suit  on  a  bond  for  money  charged  thereby 
on  immoveable  property  must,  where  the  bond 
is  not  admissible  in  evidence  because  it  is  imregis- 
tered,  fail.     Himmat  Sls'GH  r.  Sewa  Ram 

L  L.  R.  3  AIL  157 

Overruled  by  HABiBrxLAH  r.  Xakchid  Rai 

I.  L.  R.  5  AIL  447 


3L 


and  s.  49 — Occupancy  tenancy 


— "  Immoveable  property  "  —  Mortgage  —  General 
Clauses  Act  {I  of  1S6S),  a.  2  (5).  The  obligee 
of  a  bond,  dated  the  29th  October  1869,  sued  to 
recover  the  amount  due  thereunder  from  the 
property  hypothecated  therein.  By  the  terms  of 
the  bond  the  obligor  agreed  to  pay  the  sum  of 
R  75,"  with  interest  at  2  per  cent,  per  mensem  on 
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the  12th  May  1873.  The  amount  thus  secured 
exceeded  R200.  The  property  mortgaged  was 
the  tenant  holding  of  the  obligor.  Held,  that  the 
interest  of  a  tenant  in  his  holding  was  right  or 
interest  to  or  in  immoveable  property  ;  that  conse- 
quently such  bond,  which  affirmed  as  a  security  a 
right  of  which  the  value,  estimated  by  the  amount 
secured,  exceeded  R 100,  ought  to  have  been  regis- 
tered ;  that  being  unregistered  it  could  not  affect 
the  "  immoveable  property  comprised  therein  "  or 
"  be  received  in  evidence  of  any  transaction  affect- 
ing "  the  same  :  and  that  the  suit  brought  on  the 
basis  of  such  bond  for  the  enforcement  of  the  lien 
must,  in  the  absence  of  the  bond,  fail.  Himmat 
Singh  v.  Sewa  Bam,  I.  L.  R.  3  All.  157,  followed. 
NAEiEzi.  Rai  v.  Achampat  Rai 

I.  L.  R.  3  All.  422 

32. ~     Bond     charging 


33. 


Bond — Mortgage- 


The  immoveable  property  charged  by  a  bond  pay- 
able by  instalments,  dated  the  17th  Tecember  1866, 
was  charged  for  both  principal  and  interest,  and  the 
first  instalment  was  payable  within  three  years  from 
the  date  of  the  bond  with  the  accumulated  interest, 
and  the  amount  then  becoming  diie  exceeded 
RIOO.  Held,  in  a  suit  on  the  bond,  that  it  was  an 
instrument  creating  an  interest  ^  in  immoveable 
property  of  the  value  of  RIOO  and  upwards,  and 
under  s.  17  of  Act  XX  of  1866  required  registra- 
tion. Bajpati  Kuar  v.  Eamsulchi  Kuar,I.  L.  R.2 
All.  40,  followed.    Banko  v.  Pib  Muhammad 

I.  L.  R.  2  All.  688 


34. 


Mortgage  of  im- 


moveable 'property — Registered  and  unregistered  docu- 
ments. Held,  by  the  majority  of  the  Full  Bench 
(Straight  and  Oldfield,  J  J.  dissenting),  that  the 
principal  sum  secured  by  a  moiigage  of  immoveable 
property  is  alone  to  be  considered  for  the  purpose 
of  deciding  whether  the  registration  of  the  instru- 
ment of  mortgage  is  optional  or  compulsory  under 
the  Registration  Act,  1877.  The  ruling  of  the  Full 
Bench  in  Himmat  Singh  v.  Sewa  Ram,  I.  L.  R.  3  All. 
157,  overruled.  Held,  therefore,  where  an  instru- 
ment of  mortgage  by  way  of  conditional  sale,  dated 
the  2nd  July  1871,  secured  the  payment  of  a  prin- 
cipal sum  of  R72,  with  interest  at  R2  per  cent,  per 


EEGISTRATIOH"    ACT     (III    OF    1877> 

— contd. 

s.  17 — covid. 


imvioveable  property — Interest.  The  obligors  of  a 
bond  for  the  payment  of  money  charging  land 
agreed  to  pay  the  principal  amount,  R99,  withm 
six  months  after  the  execution  of  the  bond,  and  to 
pay  interest  every  moijth  on  the  principal  amount 
at  the  rate  of  2  per  cent.,  and  that,  in'the  event  of 
default  of  payment  of  the  interest  in  any  month, 
whole  amount  mentioned  in  the  bond  should  be- 
come due  at  once.  There  was  no  stipulation  pre- 
venting the  obligors  from  repaying  the  loan  at  any 
time  within  the  six  months  after  which  it  was  re- 
claimable.  Held,  that  the  only  amount  certainly 
secured  by  the  bond  was  the  principal,  and  the 
bond  did  not  therefore  need  to  be  registered. 
Ahmed  Bakhsh  v.  Gobindi  .  I.  L.  B.  2  AIL  216 


mensum,  on  the  12th  May  1873,  the  whole  amount 
thus  secured  exceeding  R 190,  that  the  registration 
of  such  instrument  was  optional  and  not  compul- 
sory.    Habibullah  v.  Nakched  Rai 

I.  L.  R.  5  All.  447 


35. 


-Mortgege  for  sum 


just  under  BlOO  with  interest.  Where  the  plaintifE 
sued  upon  a  mortgage  to  secure  R98  with  interest  at 
R2-8  per  month,  it  was  objected  that  the  mortgage 
was  inoperative  as  being  unregistered.  Held,  that 
the  mortgage  was  one  to  secure  a  sum  under  RIOO, 
and  did  not  require  registration.  Panchi  Dassi  v. 
Ahmedulla         .         .         .         12  C.  L.  R.  444 

KoEBAif  Ali  Miedha  v.  Pitambaei  Dasi 

13  C.  Ii.  R.  256 

s.c.    Koeban  Ali  Merdha  v.  Shaeoda  Peoshad 

Aich         .         .         .         .  I.  L.  R.  10  Cale.  82 

36. and   s.    18.     N  agreed   by  an 

insti-ument  in  writing  called  a  "  sattah,"  in  con- 
sideration of  a  loan  of  R  99-8-0,  that  B  should 
have  the  right  of  cultivating  indigo  on  certain  land- 
from  a  certain  date  for  a  certain  period  ;  that  if  she 
failed  to  make  over  to  him  any  portion  of  such  land, 
or  interfered  with  his  cultivation  of  any  portion  of 
it,  she  should  be  responsible  in  damagesfor  the  loss 
occasioned  to  B  in  respect  of  such  default  or  in- 
terference at  the  rate  of  R  40  per  bigha,  and  for  the 
repayment  of  such  loan  ;  "  that  if  she  failed  to  pay, 
B  was  at  liberty  to  recover  from  her  person  and 
property  ;  and  that,  until  the  conditions  of  the 
agreement  were  fulfilled,  she  hypothecated  her  4- 
anna  share  in  mouzah  B."  B  sued  N  upon  the 
"  sattah  "  to  recover  Rl,059-6-0,  being  the  amount 
of  such  loan  and  damages,  by  the  sale  of  such  4- 
anna  share,  such  suit  being  founded  on  a  breach  of 
the  agreement.  Held,  per  Stuaet,  C.J.,  that,  inas- 
much as  the  value  relating  to  the  immoveable 
property  hypothecated  in  the  "sattah"  was 
simply  R99-8-0,  without  any  stipulation  as  to 
interest  or  any  other  payment  by  which  the  sum 
might  be  augmented,  the  damages  stipulated  for 
depending  upon  a  contingency  which  might  or 
might  not  happen  and  respecting  which  nothing 
could  be  anticipated  at  the  time  of  registra- 
tion, the  instrument  did  not,  under  Act  VIII  of 
1871,  s.  17,  require  registration.  Darshan  Singh 
V.  Hnmcanta,  I.  L.  R.  1  All.  274,  observed  on. 
Per  Oldfield,  J. — That  the  only  certain  sum 
secured  by  the  "  sattah "  being  R99-8-0,  the 
instrument  did  not  require  registration  under  that 
Act,  but  it  could  not  be  used  to  enforce  a  lien  to  any 
greater  extent  than  R 99-8-0,  against  the  property 
in  suit.     Basant  Lall  v.  Tapeshei  Rai 

I.  L.  R.  3  All.  1 


37. 


Bond  for  money 


to  he  advanced.  Where  a  bond  pledges  land  for 
sums  to  be  hereafter  advanced  not  exceeding  RIOO 
and  the  sums  actually  advanced  exceed  that 
amount,  the  bond  becomes  an  instrument  of  which 
registration  is  necessary  under  s.  J  7,  Act  XX  of 
1886.     Peebin  v.  Ledlie        .  15  W.  R.  364 
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88. 


Bond    by   rch  ich 


land  is  jitdged  as  coUa feral  secvrity.  A  bond  for 
money  in  which  land  is  pletlged  as  a  mere  collateral 
security  is  not  one  of  the  instniments]defined  in  cl.  2, 
s.  17,  Act  XX  of  1866,  the  registration  of  \rhich 
is  compulsory,  but  is  one  of  which  registration  is 
optional    Woodoy  Chaxd  Ja^ca  t-.  Xitte  Mrjvorx 

9  W.  E.  Ill 


38. 


Morigage-deed- 


Evidence.  A  executed  an  instrument  in  favour  of 
B,  thereby  covenanting  to  repay  B  the  amoimt  of  a 
loan,  together  with  interest,  and  mortgaging  certain 
immoveable  property  as  security  for  repayment  of 
the  same.  B  sued  A  for  the  debt.  Held,  that  the 
instrument  did  not  directly  create,  declare,  transfer, 
or  extinguish  any  right  or  title  in  immoveable  pro- 
perty ;  ^he  land  was  mentioned  as  a  collateral 
security,  and  therefore  the  instrument  was  not 
inadmissible  in  evidence  under  s.  13  of  Act  XML 
of  1864.     GoPAi,  Peasad  v.  Nandaea>t 

1  B.  li.  E.  A.  C.  92  :  10   W.  E.  252 


40. 


Deposit      of     title  deeds — 


Memorandvm  of  deposit  on  promissory  ncte- 
Admissibility  in  evidence.  The  defendant  deposited 
certain  title-deeds  with  the  plaintiff  as  security  for 
the  repayment  of  R  1,200  lent  him  by  the  plaint- 
iff at  the  time  when  the  deposit  was  made.  On 
the  evening  of  the  ?ame  day,  the  defendant,  by 
way  of  further  secuiity,  gave  to  the  plaintiff  a 
promissory  note  for  the  amount  of  the  loan,  and 
endorsed  thereon  the  following  memorandum : 
"  For  the  repayment  of  the  loan  of  Rl,200  and 
the  interest  due  thereon  of  the  within  note  of 
hand.  I  hereby  deposit  with  "  the  plaintiff  "  as  a 
collateral  security  by  ^^ ay  of  equitable  mortgage, 
title-deeds  of  my  property,"  etc.  Held,  that  the 
memorandum  did  not  require  registration.    Kedae- 

KATH  DUTT  r.  SHA3II.0LL  KhITTRY 

11  B.  li.  B.  405  :  20  W.  E.  150 


41. 


Document    giving    future 


rightin  immoveable  property.  An  agreement 
for  the  piuchase  and  sale  of  certain  immoveable  pro- 
perty provided  that  the  completion  of  the  contract 
should  be  "  subject  to  the  approval  of  the  pur- 
chaser's soUcitors  "  (naming  themi,  and  that,  if 
they  should  not  approve  of  the  title,  the  vendor 
should  refund  the  earnest-money  and  pay  all  costs 
incurred  by  the  purchaser  in  investigating  the 
title.  Held,  that  the  agreement  did  not  require 
registrarion.  Seeegopal  Mui-lick  v.  Ram  Chttex 
NrsKTB.  I.  L.  E.  8  Calc.  856  :  12  C.  L.  E.  152 


42. 


create  charge  on  immoveable  property. 
Where  the  parties  had  agreed  upon  a  sale  of  certain 
property  and  the  terms  were  settled,  but  the  seller 
took  an  advance  of  RlOO,  the  instrument  which 
was  drawn  up  showing  that  the  intention  was  that 
the  purchaser  should  have  a  security  upon  the 
property  for  the  money  advanced  : — Held,  that  the 
instrument  operated  as  a  charge  upon  the  property 
to  the  extent  of  RlOO,  and  came  within  the  terms  of 


EEQISTEATION    ACT     (HI     OF    187T 

— conid. 

8.   VJ—contd. 

Act  VIII  ofFlSTl,  s.  17.  Joy  Eam  Gosaix  BrTTA 
chaejee  v.  Kalee  Xabatk  Roy  .     20  W.  E.  291 

43.  — Deed  covenant- 
ing to  pay  sxtm  for  immoveable  property — Admissibil- 
ity in  evideice.  A  deed  by  which  a  defendant 
covenanted  to  pay  monthly  a  certain  sum  "  for  the 
use  and  hire  of  a  steam-engine,boi'.er  and  machinery, 
sheds,  and  a  bungalow,"  Ls  one  relating  to  im.move- 
able  property,  and  therefore  not  admissible  in 
evidence  without  registration.  WrsTEE«CALE  r. 
GoPAL  Cha>-bea  Seal        .     3  B.  L.  E.  O.  C.  90 

44.  Agreement  as  to 

land — Suit  for  specific  performance.  The  plaintiff 
lent  defendant  R20,000  and  received  a  document  in 
the  fallowing  terms  :  "  On  demand  we  promise  to 
pay  S.  V.  Mutu  Ramen  Chctty  and  C.  T.  A.  Chinia 
Chetty  the  sum  of  rupees  twenty  thousand,  value  re- 
ceived." Memo. — "  For  the  above  promissory 
note  the  grant  of  the  dockyard  and  offices  to  be 
deposited  in  three  days,  and  a  proi>er  agreement 
drawn  out.  The  time  of  credit  to  be  one  year  or 
eighteen  months,  the  interest  at  Rl-10  r>er  cent. 
per  mensem."  In  a  suit  to  compel  specific  peif<  rm- 
ance  and  for  damages  for  breach  of  the  agreement 
contained  in  the  above  memo. : — Held,  that  the 
document  did  not  contain  an  agreement  creating  an 
interest  in  land,  and  registration  was  not  therefore 
necessarj-  to  render  it  receivable  in  evidence  under 
the  Registration  Act  of  1866.  Cteeie  r.  Mutc 
Ra^iax  Chetty 

3  B.  L.  E.  A.  C.  126  :  11  W.  E.  520 


45.  — 
of    use 


of 


—  Document  concerning  right 
growing     trees.       A    document 


creating  and  transferring  a  right  of  use  of  growing 
trees  for  a  term  of  years  is  a  document  which  pur- 
ports  to  create  or  transfer  an  interset  in  immoveable 
property  within  the  meaning  of  s.  13  of  Registration 
Act  of  1864  ;  and  therefore  such  document,  if  not 
registered,  is  inadmissible  in  evidence.  SrKP.Y 
KcEDEPPA  r.  GooxDAKui-L  XAGiErDDi  6  Mad.  71 

46 and  s.  49— Hypothecation  of 

crops — "  JJovealle  property  " — Act  I  of  1S6S,  s. 
■2{6)— Transfer  of  Property  Act  (IV  of  1SS2),  s.  54. 
Held,  that  an  assignment  by  endoisement  of  a 
registered  bond  hypothecating  certain  crops  was 
a  transaction  relating  to  moveable  property,  and 
registration  of  such  endorsement  was  not  rec^tiired 
bvs.  17ofthe  Redstration  Act  (III  of  1877)  or 
s."  54  of  the  Transfer  of  Fropeity  Act  (IV  of  1882), 
Kaxka  Peasai)  I'.  Cha>-dak  Si>"gh 

I.  li.  E.IO  All.  20 


Instrument    intending    to  47, 


Assignment  of  decree  ob' 

tained  by  mortgagee.  Where  a  mortgagee 
obtained  a  decree  against  his  mortgagors  for  the 
payment  of  the  mortgage  money,  and  in  default  for 
the  sale  of  the  mortgaged  property,  and  his  heir 
afterwards  executed  an  assignment  of  the  decree 
for  valuable  consideration  to  the  plaintiff,  who 
proceeded  to  execute  the  decree  by  sale  of  the 
mortgaged  property  : — Held,  that  the  assignment 
was   a  document  of  which  the    registration  was 


(     10203    ) 


DIGEST  OF  CASES. 


(     10204    ) 


■REGISTRATION    ACT     (III     OP     1877) 

— contd. 

s.  17 — contd. 


compulsory.     Gopal  Nakain  v.   Teimbak  Sada- 
SHiv  .         .         .  I.  li.  B.  1  Bom.  267 

48. 


Assignment    of  mortgage 

— Extrinsic    evidence — Evidence   Act     (I   of  1S72), 
s.  91 — Title   to    sue — Amendment    of    plaint.     An 
equitable  mortgage  by  deposit  of  title-deeds  was 
created  on  15th  August  1862.     In  March  1873  the 
mortgagee,  P  D,  executed  an  assignment  of  all  his 
property  and  of  all  debts  due  to  him,  and  all  the 
securities    therefor,  to   the  plaintiff.     The  assign- 
ment   also    contained     a    power-of-attomey  from 
the  mortgagee  to  the  plaintiff,  "  iii  the  name  of 
iihe  said  P  D,  his  executors,  etc.,  but  for  the  sole 
use  and  benefit  of  the  said  A  T)  (the  plaintiff),  to  ask, 
demand,  sue  for,  recover  and  receive  of  and  from 
all  and  every  the  person  or  persons  liable  in  that 
behalf  all  and  every  {inter  alia)  the  sum  and  sums 
of  money  and  debts  hereby  assigned  or  intended 
so  to  be  or  any  of  them  or  any  part  of  them,  to  hold 
the  same  unto  and  to  the  use  and  behoof  of  the 
said  A  D,  his   executors,  etc.  "     Some  days  after 
the  execution  of    the  assignment,  the   title-deeds, 
which  had  been  deposited  in  1862  with  the  mort- 
gagee, were  handed  to  the  plaintiff,  in  accordance 
with  the  terms  of  an  agreement  to  that  effect  con- 
tained in  the  assignment.     The  deed  of  assignment 
was   not   registered.     On   13th   August    1874  the 
plaintiff,  as  the  assignee  of  the  equitable  mortgage, 
sued  for  foreclosure.     The  Court  of  first  instance 
held  that,   as  an  assignment,  the  deed  required 
registration,    and   that,   not   being   registered,    it 
could  not  be  received  in  evidence  ;  that  under  s.  91 
of  the  Evidence  Act  (I  of  1872)  no  evidence,  other 
than  that  contained  in  the  document  itself,   could 
be  given  to  prove  the  fact  of  the  assignment ;  and 
that  therefore  the  plaintiff  had  failed  to   show  a 
title  to  sue  as  assignee  of  the  equitable  mortgage. 
The  Court,  .however,  permitted  an  amendment  of 
the  plaint,  by  which  the  plaintiff  was  described  as 
suing   "  in   his   own  name  and  as  the  constituted 
attorney  of  P  D,"  and  then  allowed  the  deed  of 
assignment  to  be  put  in  as  evidence  of  the  power 
thereby  conferred  on  the  plaintiff  to  sue  for  and  re- 
cover all  debts  due  to  P  D,  and  therefore  to  maintain 
the  present  suit  in  respect  of  the  equitable  mortgage. 
On  appeal  ■.—Held,  that,  if  the  suit  were  regarded 
as  the  suit  of  P  D,  the  power-of-attomey  contained 
in  the  deed  did  not  enable  the  plaintiff  to  main- 
tain the  suit  for  P  D,  inasmuch  as  it  purported  to 
enable  the  plaintiff  to  recover  the  debts  mentioned 
in  the  deed  on  his  own  account  only  and  not  on 
account  of  P  D  ;  and,  on  the  other  hand,  if  the  suit 
were  regarded  as  that  of  the  plaintiff,  the  Court, 
by  treating  the  power  in  the  deed  as  enabling  him 
to  recover  on  his  own  account,  virtually  gave  to 
that  power  the  full  effect  of  an  assignment,  and 
for  that  purpose  such  an  assignment,  whether  legal 
or  equitable,  should  be  registered  under  ss.  17  and 
49  of  Act  VIII  of  1871.     The  Court.,  however,  being 
of  opinion  that  there  had  not  been  any  deliberate 
intention  on  the  part  of  the  parties  to  the  deed,  to 
evade  the  law  of  registration,  granted  the  plaintiff 
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an  adjournment  of  the  case,  in  order  to  complete  his 
title  as  an  equitable  mortgagee,  by  obtaining, 
registering,  and  putting  in  evidence  a  fresh  assign- 
ment to  himself  from  P  D.  Ganpat  Pandukang 
V.  Adaeji  Dadabhai        .     I.  Xi.  R.  3  Bom.  312 


49.  - 


Deed  of  assignment  shoTW- 


ing  payment  of  rent  as  interest — Admissibil- 
ity of  deed  in  evidence — Limitation  Act  {XV  of  1877), 
s.  20 — Payment  of  interest  as  such — Mortgage — 
Payment  of  rents  to  mortgagee  in  lieu  of  interest  on 
debt.  By  a  bond,  dated  the  15th  July  1872,  A 
assigned  to  B  the  "  vahivat  of  assessment  "  of  cer- 
tain lands  belonging  to  him  as  security  for  a  loan  of 
R  10,000.  The  bond  provided  that  B  should  receive 
the  assessment,  and  after  making  certain  payment 
should  retain  the  balance  in  lieu  of  interest  until  the 
principal  debt  should  be  repaid.  The  bond  was  not 
registered.  The  assessment  was  duly  received  by  B 
until  April  1887.  In  February  1890,  B  filed  this 
suit  to  recover  the  principal  sum  from  A  personally, 
relinquishing  his  claim  against  the  land,  as  the  bond 
was  not  registered.  A  pleaded  limitation.  B  con- 
tended that  the  receipt  of  the  assessment  in  lieu  of 
interest  was  a  payment  of  "  interest  as  such  "  -nithin 
the  meaning  of  s.  20  of  the  Limitation  Act  (XV  of 
1877),  and  that,  the  last  of  such  payment  having 
been  made  M-ithin  three  years  before  suit,  his  claim 
was  not  barred.  Held,  that  the  assignment  of  the 
"  vahivat  of  assessment  "  contained  in  the  bond  was 
an  assignment  of  a  benefit  arising  out  of  immove- 
able property  within  the  meaning  of  ss.  17  and  3  of 
the  Registration  Act  (III  of  1877),  or  else  a  mort- 
gage ;  and  in  either  case  the  bond  could  not  be 
admitted  in  evidence,  as  it  was  not  registered. 
But  it  was  only  by  reading  the  terms  of  the  bond 
that  the  Court  could  gather  that  the  assessment 
was  to  be  received  in  lieu  of  interest.  This  would 
be  to  admit  indirectly  the  provisions  of  the  bond 
in  evidence.  Apart  from  the  bond,  there  was  no 
evidence  that  the  plaintiff  {B)  had  been  paid  "  in- 
terest as  such  "  ^^ithin  three  years  of  the  filing  of 
the  suit  by  the  duly  authorized  agents  of  the 
defendants,  and  the  claim  was  therefore  barred. 
Venkaji  Babaji  Naik  v.  Shidramapa  Balapa 
Desai        .         .         .        I.  L.  R.  19  Bom.  663 

50.        Deed    of    assignment    of 

a  decree — Admissibility  in  evidence — RegistrO' 
Hon  Act.  s.  49.  S.  17  (b)  of  the  Registration  Act 
(III  of  1877)  does  not  apply  to  a  kobala  or  deed  of 
assignment  of  a  decree,  and  an  unregistered  kobala 
of  a  decree  dealing  with  immoveable  property  of 
more  than  RlOO  in  value  is  not  inadmissible  m 
evidence  under  s.  49  of  that  Act.  Gopal  Narain 
V.  Trimbak  Sadasiv,  I.  L.  B.  1  Bom.  267,  dis- 
sented from.  Jitvan  Ali  Beg  v.  Basa  Mai,  I.  L.  B. 
9  All.  108,  referred  to.  Ghous  Mahomed  t>. 
Khawas  Ali  Khan         .     I.  L.  R.  23  Cale.  450 

51. Assignment   of  a   right  to 

recover  assessment.  A  passed  to  fi  document 
by  which  he  assigned  his  inam  rights  over  certain 
lands  held  by  mirasi  tenants,  including  the  right  to 
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recover  the  assessment  fixed  on  them  at  R  40  a  year 
and  also  the  right  of  succession  to  the  full  o^er- 
Bhip  of  the  lands,  should  the  mirasi  tenure  on  which 
they  were  held  come  to  an  end.  Held,  that  the 
document  purported  to  assign  a  right,  title,  and 
interest  in  immoveable  property  of  the  value  of 
more  than  RlOO,  and,  as  such,  required  registration 
under  cl.  (h)  of  s.  17  of  the  Registration  Act. 
Anakdkao  v.  Joti        .      I.  L.  B.  24  Bom.  615 


52. 


Deed      of      compromise. 


BSE,  &   Hindu,   died  in    1811,  leaving   a   ^rill 
by  which  he  gave  his  property  to  his  four  sons 
subject  to   certain     charges,    and,   among   other 
things,  directed  that  the  profits  of  a  portion  of 
it  should  be  dedicated  to  a  certain  idol.     After 
his  death,  his  sons  partitioned  the  property.     In 
1857    B,  one  of  the  sons,  brought  a  suit  in  the 
late  Supreme  Court  to  establish  the  will  and  to  have 
the  trusts  carried  into  execution.     The  decree  in 
that  suit  ordered  that  the  portion  so  dedicated  by 
the  testator  should  be  conveyed  to  yC,BD  A ,  and 
K  B  il,  as  trustees  for  the  idol.     In  pursuance  of 
this  decree,  a  conveyance  was  settled  by  the  Master, 
but  it  was  never  executed,  the  parties  having  come 
to  an  agreement  to  compromise,  and  executed  a 
deed  to  that  effect  on  15th  March  1866.     The  deed 
recited  that  the  parties  now  agreed  to  compromise 
certain  suit  and  to  execute  mutual  releases,  etc.,  as 
thereinafter  declared,  and  then  witnessed  tbat  the 
real  property  belonging   to   the  idol,   which  the 
trustees  were  entitled  to  hold  under  the  will,  was  set 
forth  in  a  schedule,  and  that  it  had  been  agreed  that 
a  conveyance  should  be  executed  to  the  plaintiff  and 
others  in  trust  for  the  idol,  and  that  the  same  should 
be  duly  registered  ;  provision  was  then  made  for  the 
settlement  of  the  dedicated  portion,  when  for  more 
than  one  vear,  and  extending  beyond  the  term  of  the 
turn  of  worship  of  any  one  of  the  parties ;  and  there 
was  a  declaration  tha't  all  leases,  etc.,  made  with- 
out consent  of  the  parties  should  only  be  valid  for 
the  turn  of  worship  of  such  party  ;  that  the  rents 
and  profits  were  to  pass  to  and  remain  with  the 
party  or  parties  who  should  for  the  time  being  be 
•entitled  to  the  turn  of  worship  ;  and  that  a  house  of 
worship  should  be  built  for  the  idol  on  the  land  men- 
tioned in  the  schedule  :  provision  was  also  made  for 
the  forfeiture  of  interest  of  any  party  who  should 
renounce  the  Hindu  religion  ;  and  it  was  declared 
that  a  certain  portion  was  not  to  be  considered 
divided  as  theretofore,  but  that  it  belonged  to  the 
plaintiff,  and   was  not  liable   to   be   sold.      Held 
(reversing  the  decision  of  Makkby,  J.),  that  the 
document   was    one    which    required   registration 
under  s.  13  of  Act  XYl  cf  1864.     Rajkitmar  Roy 
V.  Kaukkishxa  Roy         .         .     7  B.  L.  R.  197 

53. Deed  of  compro- 
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— confd. 
8.  17 — contd. 

See  Peaxal  Airsi  v.  Lakshmi  Akxi. 

I.  li.  K.  22  Mad.  508 

3  C  W.  N.  485 

L.  E.  26  L  A.  101 

54. Covenant  for  title  run- 
ning -with  the  land.  A  covenant  for  title, 
running  with  the  land,  would  seem  to  be  in  itself  a 
transaction  affecting  the  land,  and  the  instrument 
containing  it.  if  coming  within  els.  (a)  to  {d)  of 
s.  17  of  Act  m  of  1S77,  must  be  registered,  utnlesa 
it  comes  within  the  exceptive  els.  (e)  to  {I)  of  the 
same  section.  Rajc  Balc  r.  Krish>-arav  Ram- 
CHAXDRA         .         .         .     I.  Ii.  R.  2  Bom,  273 

55.    Contract    of    mortgage — 

Letter  stating  terms  of  equitable  mortgage,  effect 
of — Equitable  mortgagee,  his  'proper  remedy.  A 
and  B  executed  a  joint  and  several  promissory 
note  in  favour  of  the  plaintiff.  On  the  same  day  A 
deposited  with  the  plaintiff  the  title-deeds  of  his  pro- 
pertv  as  collateral  security,  and  received  conjointly 
with  B  a  part  of  the  consideration-money  for  the 
promissory  note.  Shortly  afterwards  A  addressed 
a  letter  to'the  plaintiff  to  this  effect :  "  As  collateral 
security  for  the  due  payment  of  R2,(X)0  secured  by 
a  promissory  note  of  even  date  .  .  I  herewith 
hand  you  the  title-deeds  of  my  property  .  .  money 
borrowed  and  received  in  pledge  of  house,"  and  ob- 
tained the  balance.  In  a  suit  on  the  basis  of  the 
documents  for  foreclosure  or  for  sale  of  the  property 
or  in  the  alternative  for  a  conveyance  of  the  legal 
estate  : — Held,  that  the  letter  itse"lf  was  not  a  con- 
tract of  mortgage,  and  was  without  registration 
admissible  in  evidence  of  the  equitable  mortgage 
which  had  been  completed  upon  deposit  of  the  title- 
deeds.  Held,  also,  that  the  fact  of  the  existence  of 
the  letter  would  not  prevent  the  plaintiff  from 
giving  any  other  evidence  in  proof  of  hi?  cla:m. 
Kedar  Nath  Dutt  v.  Sham  Lall  Khittry,  11  B.  L.  B. 
405,  followed.    Oo  NorxG  v.    MorxG  Htoos  Oo 

I.  L.  R.  13  Calc.  322 

56.  Endorsement    on    deed    of 

sale  of  immoveable  property.  D  sold  a  house 
to  P,  and  executed  a  deed  of  conveyance,  which  waa 
duly  registered.  P  did  not  pay  the  purchase- 
money,  and  therefore  did  not  get  possession. 
Shortly  after  the  conveyance  had  been  registered,  P 
returned  it  to  D  with  an  endorsement  thereon  to 
the  effect  that  it  was  returned  because  P  was 
xmable  to  pay  the  purchase-money.  The  right,  title 
and  interest  in  the  house  were  subsequently 
attached  and  sold  under  a  decree  obtained  against 
him  by  the  plaintiff.  The  plaintiff  became  the 
purchaser.  Held,  in  a  suit  by  him  against  D  for 
possession,  that  the  endorsement  on  the  conveyance, 
not  having  been  registered,  could  not  affect  the 
propertv.  UsiEiv  Mal  Motiram  v.  Davc  bts 
Dhon-diba      .         .        .     I.  L.  R.  2  Bom.  547 


mise.  It  was  held  not  necessary  that  a  deed  of 
compromise  should  be  registered  in  order  to  make 
it  admissible  in  evidence.  GrPTA  Naratk  Das  r. 
BiJOYA  SooKDAKi  Debya         .     2  C.  W.  N.  663 


57. 


Sanad — Endorsement     on    a 


sanad  returning  the  sanad  to  the  grantor — Evidence 
— Admissibility.  The  plaintiff  sought  to  attach  a 
certain  hale  as  belonging  to  his  judgment-debtor  K. 
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The  defendant,  who  was  the  original  grantor  of  the 
hak,  pleaded  a  re-grant  of  the  hak  to  himself.  In 
support  of  this  plea,  the  defendant  produced  from 
his  possession  the  original  sanad  bearing  the  follow- 
ing endorsement  by  K  :  "  You  have  passed  me  a 
receipt  for  the  sanad.  I  have  accordingly  given 
you  the  ownership  of  the  sanad.  Therefore  over  the 
said  sanad  I  have  no  right  or  title."  The  defendant 
offered  to  put  in  this  endorsement,  and  also  tendered 
the  evidence  of  K's  brother.  This  evidence  was 
rejected  by  the  Court,  on  the  ground  that  the  en- 
dorsement, which  had  the  effect  of  extinguishing  the 
grant,  was  not  registered.  Held,  that  the  endorse- 
ment did  not  require  registration.  It  did  not  itself 
rescind  the  grant  to  K,  nor  constitute  a  re-grant 
to  the  defendant.  It  was  simply  an  endorsement 
returning  the  sanad  to  the  defendant,  and  therefore 
passed  no  interest  in  any.  property.  Herambdev 
Dhaenidhardev  v.  Kashinath  Bhaskar. 

I.  L.  R.  14  Bom.  472 


58. 


Letter    depositing    title- 


deeds — Admissibility  in  evidence  of  unregis- 
tered document.  The  defendant  deposited  certa,in 
title-deeds  with  the  plaintiff  as  security  for  nioney 
due  on  a  bond  executed  by  the  defendant  in  favour 
of  the  plaintiff.  The  deeds  were  sent  with  the 
follo^ving  letter  from  the  defendant  to  the  plaint- 
iff's attorney  :  "  I  have  the  pleasure  of  hand- 
ing to  you  the  title-deeds  of  a  house,  56,  Lower 
Circular  Road,  as  a  collateral  security  for  R  20,000, 
which  falls  due  this  day.  Please  accept  them  from 
my  manager."  In  a  suit  for  an  account  of  what 
was  due  to  the  plaintiff  on  the  security  of  the  deed  : 
— Held,  that  the  letter  needed  registration,  as  being 
a  document  which  created  an  interest  in  land,  and 
therefore,  being  unregistered,  was  inadmissible  in 
evidence.  Dwarkaxath  Mitter  v.  Sarat  Kumari 
Dasi  .         .         .         .  7  B.  L.  R.  55 


59. 


Letter     containing     con- 


tract— Acknowledgment  of  receipt  of  considera- 
tion— Evidence  Act,  s.  91 — Oral  evidence.  Ad- 
missibility of — "  Instruments."  An  advertisement 
appeared  in  the  Bombay  Gazette  newspaper  of 
the  9th  March  1874,  advertising  for  sale  certain 
moveable  and  immoveable  property  situate  in  the 
village  of  Angur,  near  Junnar,  in  the  district  of 
Poona.  On  reading  that  ^idvertisement,  plaintiff 
entered  into  ..,  negotiation  with  the  solicitors  of  the 
widow  and  administratrix  of  the  owner  of  the  said 
property  for  the  purchase  of  a  certain  portion  of  it. 
On  the  26th  May  1874  the  plaintiff  wrote  a  latter  to 
the  solicitors,  offering  to  purchase  the  said  property 
for  Pi  14,000  on  certain  conditions,  and  proposing  to 
pay  a  deposit  of  R  1,000  as  earnest-money  if  the 
offer  was  accepted.  On  the  following  day  the  solici- 
tors informed  jjlaintiff,  in  writing,  that  the  widow 
accepted  his  offer,  and  requested  him  to  deposit  the 
earnest-money  offered  by  him  in  his  letter.  Plaintiff 
accordingly  deposited  the  earnest-money  (R1,000) 
with  the  solicitors  on  the  same  day,  and  obtained 
from  them  a  receipt,    bearing   a  one-anna  receipt 
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stamp.  The  receipt  mentioned  the  money  as  being 
in  pait  payment  of  the  sum  of  R  14,000,  the  amount 
for  which  the  plaintiff  had  agreed  to  purchase  the 
property.  Instead  of  completing  the  contract  of 
sale  with  the  plaintiff,  and  putting  him  in  possession 
of  the  property,  the  A^idow  sold  it  to  other  persons. 
In  a  suit  of  the  nature  of  a  suit  for  specific  perform- 
ance brought  by  the  plaintiff,  as  first  purchaser, 
against  the  widow  and  the  other  purchasers  to  set 
aside  the  subsequent  sale  of  the  property,  and  to 
compel  the  widow  to  execute  a  conveyance  thereof 
to  the  plaintiff,  the  following  documents  were 
produced  and  tendered  in  evidence,  viz.,  the 
advertisement  of  the  9th  March,  the  plaintiff's 
letter  of  the  26th  May  (exhibit  No.  .3),  the  solicitors' 
reply  (exhibit  No.  4),  and  their  receipt  of  the  27th 
May  1874  (exhibit  No.  5),  and  it  was  contended 
that  three  of  the  four  documents — viz.,  exhibits  Nos. 
3,  4,  and  5 — required  registration  under  the  Regis- 
tration Act  (VIII  of  1871),  s.  17.  Held,  tSiat  the 
plaintiff's  letter  (exhibit  3)  offering  to  purchase  the 
property  in  question,  and  the  letter  of  acceptance 
(exhibit  4)  written  on  behalf  of  the  vendor  (defend- 
ant No.  1)  by  her  attorneys,  did  not  fall  within  cl. 
(b)  of  the  17th  section  of  the  Registration  Act  (VIH 
of  1871),  and  were  admissible  in  evidence  to  prove 
the  contract  of  sale,  although  not  registered.  The 
acceptance  of  the  plaintiff's  offer  was  conditional 
on  his  payment  of  the  R  1,000  as  earnest-money,  and 
therefore,  until  that  sum  was  paid,  no  estate,  legal 
or  equitable,  in  the  property  passed  to  the  plaintiff. 
Qiuxre  i  Whether  the  letters  between  the  parties 
(exhibits  Nos.  3  and  4),  even  if  they  did  constitute  a 
complete  contract  for  sale  unincumbered  by  the 
necessity  for  the  payment  of  the  deposit  by  way 
of  earnest  could  be  regarded  as  "  instruments  " 
within  the  meaning  of  s.  17  of  the  Registration 
Act  (VIII  of  1871).  Waman  Ramchandra  v. 
Dhokdiba  Keishnaji      .     I.  L.  R.  4  Bom.  126 

60. and    s.     49 — Letters    of    one 


partner  to  another  transferring  to  the  latter  the 
share  of  the  former  in  the  assets  of  the  firm, 
including  the  mortgages,  but  not  mentioning  them — 
Necessity  of  registering  such  letters — The  words 
"  document  "  and  "  instrument  "  171  the  Registration 
Act.  By  two  mortgage-bonds,  dated  respectively 
2oth  July  1866  and  19th  September  1870,  certain 
lands  wore  mortgaged  to  a  firm  of  money-lenders  at 
Khadkala,  carrjring  on  business  under  the  style  of 
G  and  31.  There  were  four  partners  in  the  firm, 
viz.,  G,  M,  P,  and  S.  In  1874  G  retired  from  the 
firm,  and  wrote  three  letters  the  effect  of  which  was 
to  transfer  his  share  in  the  partnership  to  P  and  S. 
In  1878  the  shop  was  closed,  and  the  partners 
divided  the  assets  of  the  firm.  The  two  mortgages 
fell  to  the  share  of  S.  Subsequently  S  died,  and 
the  plaintiff,  his  son,  inherited  his  property  and  took 
possession  of  the  mortgaged  lands.  These  lands 
were  afterwards  attached  is  execution  of  a  money 
decree  against  one  of  the  mortgagors  (defendant  1 ). 
The  plaintiff  objected  to  the  attachment,  but  his 
obiection  was  disallowed,  and  the  property  was. 
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Bold  in  execution  and  purchased  by  defendants  2 
and  3.  The  plaintiff  then  filed  this  suit  to  establish 
his  rights  under  the  t-svo  mortgage-bonds.  The 
defendants  contended  that  the  plaintiff  had  no 
interest  in  the  mortgages,  and  was  not  entitled 
to  sue.  The  plaintiff  relied  [inter  alia)  in  support 
of  his  title  upon  the  letters  (A,  B,  and  C) 
whereby  G  had  transferred  his  share  in  the 
assets  of  the  firm  to  his  (the  plaintiff's)  father  S. 
These  letters  were  objected  to  as  inadmis- 
sible in  evidence,  not  having  been  registered. 
Edd,  that,  indejjendently  of  the  letters,  there  was 
evidence  to  show  that  the  plaintiff's  father  S  was 
a  partner  in  the  firm,  and  that  as  such  partner  the 
mortgages  in  question  fell  to  his  share  at  the  final 
division  of  assets.  The  position  of  5  as  a  partner 
being  once  established,  his  right  to  the  property 
followed  by  operation  of  law,  and  no  other  proof 
of  title  was  required.  Per  Jardeje,  J. — "  To  lay 
down  that  the  three  letters  in  question,  which  deal 
generally  with  the  assets,  moveable  and  immove- 
able, without  specifying  any  particular  mortgage  or 
other  interest  in  real  property,  require  registration, 
would,  I  incline  to  think,  in  the  present  state  of  the 
authorities,  go  too  far.  It  may  be  argued  that 
such  letters  are  not '  instruments  of  gift  of  immove- 
able property,'  but  rather  disposals  of  a  share  in  a 
partnership  of  which  the  business  is  money-lending 
and  the  mortgage  securities  merely  incidentj,! 
thereto."  Per  TELAJfo,  J. — "Although  a  part- 
ner's share  does  not  include  any  specific  part  of  any 
epecific  item  of  the  partnership  property,  still  where 
the  partnership  is  entitled  to  immoveable  property, 
such  share  does  include  an  interest  in  immoveable 
projperty,  and  therefore  every  instrument  operating 
to  create  or  transfer  a  right  to  such  share  requires 
to  be  registered  under  the  Registration  Act  (III  of 
1877).  It  is  true  that  the  authorities  referred  to 
apply,  in  terms,  only  to  immoveable  property 
owned  by  a  partnership.  But  I  am,  on  the  whole, 
disposed  to  hold  that  the  principle  of  those 
authorities  applies  to  cases  where  immoveable 
projjerty  is  held  by  a  firm  not  in  full  proprietor- 
ship, but  only  by  right  of  mortgage.  .  .  Upon 
the  whole  I  should,  if  necessary,  have  been  dis- 
posed to  hold  that  the  letters  in  question,  not  being 
registered,  were  rightly  treated  by  the  Court  below 
as  being  inadmissible  in  evidence  to  prove  directly 
a  transfer  of  the  share  of  G  in  the  partnership  to  S." 
Per  Telang,  J. — A  x^enisal  of  various  sections  of 
the  Registration  Act  seems  to  show  that  the 
Legislature  has  used  the  words  "  document  "  and 
"  instrument "  interchangeably.  Johar>L4L  v. 
Tejeam  Jagetjp     .         .     I.  L  R.  17  Bom.  235 

61. Deed  of  partition.    S.  17  of 

Act  XX  of  1866  extended  to  a  deed  of  partition, 
and  this  was  not  prevented  by  such  an  instru- 
ment being  enumerated  in  s.  18  amongst  those 
which  were  optionally  registrable.  Shaxkae  Ram- 
CHAKDBA  r.  VisivHiT  Ajs'avt      I.  L.  R.  1  Bom.  67 

€2.  . Dad  of  division 

cf  imtnovenble  property.   The  registration  of  a  deed 


of  division  of  immoveable  property  of  the  value  of 
more  than  RlOO,  executed  by  members  of  an  un- 
divided Hindu  family,  was  optional  under  cl.  2,  s.  17 
of  Act  XX  of  1866,  and  a  suit  will  not  lie  to  compel 
registration.     Axoxymox:s  .      6  Mad.  Ap.  9 

63.  Deed  of  part,  t ion, 

A  deed  of  partition  need  not  be  regi-^tered.  Xem 
Roy  v.  L.4LMrx  Roy  .         .      25  "W.  R.  376 

Instruments  of  partition  made  by  reven  ae  officera 
require  registration  under  s.  17,  cl.  (k)  of  the  Regis- 
tration Act  of  1877. 


64. 


and    el.    (e)    and    s.    49- 


Unregistertd  document — Docvment  to  contradict 
ttntness — Cleaning  of  word  "  declare  "  in  s.  17  of 
Act  111  of  IS77 — Acknowledgtwrit,  necessity  for 
registration  of.  S  and  J?  sued  their  brothers  M 
and  V  in  1880  for  partition  of  the  family  property. 
The  defendants  pleaded  that  the  property  had  been 
partitioned  in  1870,  and  that  the  various  members 
of  the  family  had  been  ever  since  in  possession  and 
enjoyment  cf  their  respective  shares.  At  the  hear- 
ing a  document  was  produced  by  the  defendant  JI, 
dated  the  13th  January  1877,  which  was  proved 
to  have  been  signed  by  his  three  brothers,  S,  B, 
and  T,  on  the  occasion  of  J/'s  effecting  a  mortgage 
of  part  of  the  property.  This  document  contained 
the  following  words  :  "  Our  eldest  brother  21  has 
built  houses  and  is  building  new  houses  on  property 
appertaining  to  his  share  ....  To  the 
same  we  three  persons  and  our  heirs  and  representa- 
tives have  no  interest  of  any  kind  whatever.  If 
we  or  they  should  prefer  any  claim,  then  the  same 
is  to  be  null.  This  release  paper  we  have  duly 
passed  in  writing  jointly  and  severally  and  in  sound 
mind.  This  document  had  not  been  registered, 
and  was  therefore  inadmissible  as  evidence  of  the 
alleged  partition.  In  cross-examination  of  the  plaint- 
iff B,  he  was  interrogated  as  to  the  circumstances 
under  which  the  mortgage  was  made  by  JI  on  the 
13th  January  1877.  He  said :  "  I  w<is  present 
when  the  mortgage  was  made,  but  I  was  ill  in  bed. 
.  This  was  on  the  13th  January  1877. 
.  I  did  not  say  on  that  day  that  I  had  no 
claim  to  the  property."  He  was  then  shown  the 
above  document,  and  admitted  his  signature.  The 
document  was  then  tendered  in  evidence,  not  as  a 
release,  but  to  contradict  the  witness.  Held,  that 
the  document  was  admissible  for  that  purpose,  as 
it  was  not  a  docmnent  which  itself  declared  a  right 
in  immoveable  property  in  the  sense  intended  by 
s.  17  of  the  Registration  Act  (EQof  1877).  It  was 
an  acknowledgment  that  there  had,  in  time  past, 
been  a  partition  between  the  brothers  who  signed 
it  and  the  defendant  M,  but  it  was  not  itself  the 
instrument  of  partition.  That  an  acknowledgment 
of  a  partition  is  distinct  from  the  instrument  of 
partition,  is  to  be  gathered  from  cl.  (c)  of  s.  17  of  the 
Registration  Act  {IH  of  1877).  Had  the  terms  of 
cl.  (b)  of  that  section  been  satisfied  by  a  mere 
acknowledgment,  cl.(r)  would  have  been  superfluons. 
Its  operation  is  to  require  an  acknowledgment  in 
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REGISTRATION    ACT     (III     OF     1877) 

— contd. 

. s.  17 — contd. 

the  form  of  a  receipt  to  be  registered,  but  not  an 
acknowledgment  in  any  other  shape  as  distinguished 
from  the  instrument  of  the  transaction.  The  word 
"  declare  "  in  s.  17  of  the  Registration  Act  (III  of 
1877)  is  to  be  taken  in  the  same  sense  as  the  words 
"  create,  assign,  etc.,"  used  in  the  same  section, 
viz..  as  implying  a  definite  change  of  legal  relation 
to  the  property  by  an  expression  of  will  em- 
bodied in  the  document  referred  to.  It  implies  a 
declaration  of  will,  not  a  mere  statement  of  a  fact, 
and  thus  a  deed  of  partition  which  causes  a 
change  of  legal  relation  to  the  property  divided 
amongst  all  the  parties  to  it  is  a  declaration  in  the 
intended  sense  ;  but  a  letter  containing  an  ad- 
mission, direct,  or  inferential,  that  a  partition  once 
took  place,  does  not  "  declare  "  a  right  within  the 
meaning  of  the  section.  It  is  not  the  expression  or 
declaration  of  will  by  which  the  fight  is  constituted. 
Qucere :  Whether,  if  the  above  document  were 
itself  a  release  operating  or  intended  to  operate  as 
a  declared  volition  constituting  or  severing  owner- 
ship, it  could  be  received  even  for  the  purpose  of 
contradicting  a  witness  who  had  denied  that  he 
had  previously  made  a  st^atement  inconsistent  with 
his  evidence.  Sakharam  Krishnaji  v.  Madait 
Krishnaji  .         .  I.  L.  R.  5  Bom.  232 

05. Release  from  mortgage — In 

Jime'l875  L  executed  a  bond  in  favour  of  S,  in 
which  he  mortgaged,  amongst  other  property, 
a  villat^e  called  Chand  Khera,  as  security  for  the 
payment  of  certain  moneys.  He  subsequently 
sold  such  village  to  A,  concealing  the  fact  that  it 
had  been  mortgaged  to  S.  On  this  fact  commg 
to  the  knowledge  of  J,  he  threatened  L  with  a 
criminal  prosecution,  whereupon  L  proposed  to  S  in 
wiitincf  that  the  security  of  a  share  in  a  village 
called °Kelsa,  which  he  alleged  was  his  property, 
should  be  substituted  for  the  security  of  Chand 
Khera.  8  accepted  this  proposal  by  a  letter  in 
which  be  referred  to  Vs  proposal  in  terms.  It 
subsequentlv  appeared  that  the  share  m  Kelsa  did 
not  belong  to  L,  but  to  another  person.  S  having 
sued  upon  his  bond,  claiming  to  enforce  thereunder 
a  lien  upon  Chand  Khera,  A  set  up  as  a  defence  to 
the  suit  that  8  had  agreed  to  substitute  Kelsa  for 
Chand  Khera  in  the  bond  producing  <S's  letter  as 
evidence  of  the  agreement.  Hdd,  that  such  letter 
operated  as  a  release,  and  should  therefore  have 
been  stamped  and  registered.  ^Safdar  Ali  Khan 
V.  LucHMAN  Dass  .  I-  L-  ^  2  AIL  554 

gg —    Edease  from 

moriqage— Agreement  for  fresh  consideration,  between 
mortqagee  and  third  person,  for  release  of  property 
from  mortgage— Release  not  required  to  he  m  writ- 
ing and  registered.  The  mortgagee  of  immoveable 
property  under  a  hypothecation-bond  entered  into 
an  acrreement  with  one  who  was  not  a  party  to  his 
mortgage  to  release  part  of  the  property  from  liabil- 
ity under  bis  mortgage.  This  agreement  was  not 
in  writing  and  registered.  The  mortgagee  sub- 
sequentlv sought  to  enforce  the  hypothecation 
acraiust  the  whole  of  the  mortgaged  property.  Held. 


REGISTRATION"    ACT     (III     OF    1877) 

— contd. 
s.  17 — contd. 


that  the  agreement,  being  a  new  contract  for  a 
fresh  consideration  between  persons  who  were  not 
parties  to  the  mortgage,  was  not,  as  between  the 
parties  to  the  mortgage,  a  release  which  the  law 
required  to  be  in  writing  and  registered.  GttrmaIi 
Mal  v.  Jafhri  Mal  .  I.  L.  E.  7  All.  820 
67, "Widow's  right  to  mainten- 
ance, release  of — Release  affecting  property.  A 
widow  's  right  to  maintenance  constitutes  no  inter- 
est, vested  or  contingent,  in  the  immoveable  pro- 
perty of  an  undivided  Hindu  family  within  the 
meaning  of  the  Pvcgistration  Act,  XX  of  1866,  and 
a  release  thereof  did  not  require  to  be  registered 
under  cl.  2,  s.  17  of  that  Act.  Senible :  Under 
Act  XX  of  1866,  s.  17,  els.  2  and  3,  releases  affecting 
immoveable  property  above  RlOO  in  value  had  to 
be  registered,  and  the  releases  mentioned  in  cl.  7 
of  s.  18  are  releases  relating  to  moveables.  The 
ruling  in  Anonymous  Case,  6  Mad.  Ap.  9,  dissented 
from.     Kalpagathachi  v.  Ganapathi  Pillai. 

I.  L.  R.  3  Mad.  184 


68. 


Deed  of  release  by  adopted 


son — Document  registered  under  the  Dekkan  Agri- 
culturists' Relief  Act  {XVII  of  1879),  ss.  56  and 
60.  The  plaintiff  was  adopted  in  1880  by  K,  the 
widow  of  one  0.  In  June  1885  he  executed  a  docu- 
ment which  recited  that  he  and  K  had  not  been 
on  amicable  terms,  and  that  his  adoption  had  conse- 
quently been  cancelled,  and  that  she  had  adopted 
another  son  (defendant  No.  1)  to  whom  she  had 
given  all  rights  of  heirship  and  declared  that  in 
consideration  of  R200  paid  by  K  he  delivered  back 
to  her  the  right  which  he  had  obtained  by  virtue 
of  his  adoption  and  heirship.  This  document  waa 
not  registered  under  the  General  Registration  Act 
(ill  of  1877),  but  was  registered  under  s.  56  of 
the  Dekkan  Agriculturists'  Relief  Act  (XVII  of 
1879),  which  section  applied  to  the  district  in  which 
the  transaction  took  place.  K  died  in  October 
1885,  and  the  plaintiff  brought  this  suit,  as 
adopted  son,  to  recover  the  property  of  G.  The 
first  defendant,  who  had  been  adopted  by  K  sub- 
sequently to  the  plaintiff's  adoption,  contended 
that  he  'had  been  validly  adopted,  and  that  he 
was  entitled  to  the  property.  He  relied  (inter 
alia)  upon  the  release  executed  by  plaintiff  in 
June  1885.  It  was  contended  that  the  release  in 
question  was  not  admissible  in  evidence,  not 
having  been  registered  imder  the  General  Registra- 
tion Act  (III  of  1877).  Held,  that  the  dociunent 
was  admissible.  It  was  a  conveyance  within  s.  66 
of  the  Dekkan  Agriculturits'  Relief  Act  (XVII  of 
1879  V  and  the  law  in  force  as  to  its  registration  was 
contained  in  ss.  56  and  60  of  that  Act.  Mahadtt 
Gantt  v.  Bayaji  Sidt:      .     I.  L.  R- 19  Bom.  339 

69. and  s.  49— Deed  of  condi- 
tional sale — Admis.=!ibility  of  evidence.  A  deed  of 
bye-bil-wafa,  or  conditional  sale,  is  a  deed  which^ 
under  3.  17  of  Act  XX  of  1866,  requires  registra- 
tion before  it  can  become  admissible  as  evidence. 
But  so  far  as  it  is  a  covenant  or  agreement  for 
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REGISTRATION    ACT    (III    OF    1877)       EEGISTEATIONj  ACT    (III    OF    1877> 
— conid.  *  — conid. 


s.  Vl—contd. 


the  repayment  of  the  money  lent  on  a  particular 
day,  it  is  not  an  instrument  requiring  registration  ;    i 
and  therefore,  for  such  purposes,  notwithstanding   i 
8.  49,  it  is  admissible  in  evidence.     Nelmadhtb    I 
SrjfQ  Das  v.  Fatteh  Chaxd  Shah  a. 

3  B.  L.  E.  A.  C.  310  :  12  W.  E.  222    i 

70. Shebaitnamah — A    shebait- 

namah  which  conveyed  no  right  or  interest  but  | 
merely  declared  that  a  particular  portion  of  the  j 
thakoor's  income  should  be  expended  through  the  ! 
instrumentality  of  the  shebait  in  the  worship  of  ; 
the  thakoor  was  not  a  deed  legistered  under  | 
Act  XVI  of  1864.  GmEEDHUE  Dass  r.  Nitto 
GoPAi,  Dass  .         .        .  19  W.  E.  291 


7L 


Sulehnamali — Agreement  creat- 


ing a  charge  cm  tmmovenble  property  — Suit  for 
money  charge  on  immoveable  property.  Certain  im- 
moveable property  having  been  attached  in  the 
execution  of  a  decree  held  by  S,  B  and  L  objected 
to  the  attachment.  An  arrangement  was  subse- 
quently effected  between  the  objectors  and  the 
parties  to  the  decree,  which  resulted  in  all  parties 
jointly  filing  a  "  sulehnamah  "  in  Court,  in  ^^hich 
B  and  L,  \\ho  had  purchased  the  rights  of  the 
judgment-debtor  in  the  attached  property,  agreed 
to  pay  the  amount  of  the  decree,  which  exceeded 
one  hundred  rupees,  within  one  year,  and  hypothe- 
cated such  property  as  security  for  the  payment  of 
such  amount.  <S  having  sued  upon  the  document 
claiming  to  recover  the  amount  of  the  decree  by  the 
sale  of  such  property : — Held,  that  the  document 
required  to  be  registered,  and,  not  being  registered, 
the  suit  thereon  was  not  maintainable.  Cases 
decided  by  the  High  Court  in  which  the  "  suleh- 
namah "  having  been  relied  on,  not  as  containing 
the  hypothecation  itself,  but  as  evidence  only  of  a 
separate  jwrol  agreement,  or  in  which  a  decree, 
having  been  made  in  accordance  with  the  terms  of 
the  document,  was  held  not  to  require  registration, 
remarked  upon  and  distinguished  by  Spaskte,  J. 
SxJBJtr  Prashad  v.  Bhawxi  Sahai 

I.  L.  R  2  All.  481 

72. 


73. 


— 8.  Vl—eontd. 

of  1864,  S3.  13  and  14.  Jadav  Rxtghxath  p.  Raijt 
HiMMAT  ....  9  Bom.  246 

74. Deed    of  relinquishment 

by  tenant  to  landholder  in  consideration 
of  waiver  of  right  to  arrears  of  rent.  An 
instrument  by  which  a  tenant  in  a  zamindari,  in 
consideration  of  the  zamindar  waiving  his  right 
to  arrears  of  rent  accrued  due,  relinquishes  the 
land  to  him,  is  not  admissible  in  evidence,  unless 
it  is  registered  in  accordance  with  law,  .although 
it  may  have  been  drawn  up  and  delivered  to  the 
servants  of  the  zamindar  before  he  had  signified 
his  consent  to  waive  his  right  to  the  arrears. 
Raxgayya  Appa  Rau  r.  Kameswara  Rau 

I.  li.  E.  20  ICad.  367 

75. cL    (c) — Acknowledgment 

of  consideration-money— Z>acuwi€  nt  acknowledg- 
ing receipt  of  consideration-money  for  conveyance. 
A  document  which  acknowledges  the  receipt  of 
consideration-money  for  the  conveyance  of 
immoveable  property  cannot  be  received  as 
evidence  unless  it  is  registered.  Sreexath  CHrim 
SooB  V.  NnjKA>T'o  DzY      .         .     22  "W.  E.  309 


Deed  of  surrender-  "  Aclnow- 

ledgments."  An  istifanamah,  or  deed  of  surrender, 
surrendering  pled  ged  property  of  which  the  party 
executing  it  was  in  possession,  on  receiving  back 
the  amount  of  a  bond-debt,  comes  under  cla.  2 
and  3,  s.  17  of  Act  XX  of  1866,  and  must  be 
registered  to  be  admissible  in  evidence.  "Acknow- 
ledgments," in  d.  7  of  s.  18  refer  to  transactions  of 
quite  a  different  description.  Bhykub  Chtxdeb 
Dass  v.  Kaleechxtsdeb  Chcckebbutty. 

16  W.  E.  56 


Surrender   of  interest  by 


tenant  to  landlord— Jcf  XVI  of  1864,  ss.  13, 
14.  A  document,  which  was  substantially  a  surren- 
der by  a  tenant  of  his  interest  in  land  to  his  land- 
lord, and  as  such  was  exempted  from  stamp  duty 
by  Act  X  of  1862  under  the  general  exemption 
clause,  did  not  require  registration  under  Act  XVI 


7"' ^—   Acl-noicledgment 

of  receipt  of  consideration.  J  T  passed  a  writing  to 
V  under  date  28th  April  1874,  stipulating  that  the 
deed  of  sale  of  J  J^s  bungalow  to  F  for  R 4.300 
which  was  to  have  been  made  that  day  owing  to 
ceitain  circumstances  therein  mentioned",  should  be 
made  and  deHvered  by  J  T  to  V  twenty  days  there- 
after. The  wilting  further  acknowledged  the  re- 
ceipt by  J  T  from  F  of  RlOO  as  earnest-money 
for  the  purchase  of  the  bungalow,  and  concluded 
with  certain  penalties  in  the  event  of  a  default 
by  either  party.  In  a  suit  in  the  nature  of  a 
suit  for  specific  performance  brought  by  F  to 
compel  J  T  to  execute  the  deed  of  safe  to  F 
and  to  register  the  same  as  promised  in  the 
writing  of  28th  April  1S74:— iferf.  that  the 
writing  required  registration  under  Act  \TQ  of 
1871,  s.  17,  els.  2  and  3,  as  it  distinctly  ac- 
knowledged  the  receipt  of  RlOO  as  part  of  the 
consideration  for  the  sale  of  the  house  to  the  plainttfiE 
for  the  sum  of  R  4,300,  and  operated  to  create  an 
interest  in  the  house  of  the  value  of  R 100  and 
upwards.  Mahad  v.  Dari,  I.  L.  R.  1  Bom.  176, 
approved  and  followed.  Jusab  Haji  J  afar  \.  Haji 
Gul  Mohammad,  12  Bom.  175 ;  Hargovandas  v. 
Balhrishna,  7  Born.  0.  C,  67  ;  and  Kedarnath  IhtU-v. 
Shamlal  Khettry,  11  B.  L.  B.  405.  distinguished. 
Valaji  Isaji  v.  Thomas    .     I.  L.  E.  1  Bom.  190 

77. Beceipt  for 

earnest-money — Consideration.  Where  the  plaintiff 
proposed  to  purchase  proi)erty,  moveable  and  im- 
moveable, for  R  14,000  and  to  pay  a  sum  of  R  1,000 
as  earnest-money,  and  his  offer  was  accepted  and 
the  earnest-money  deposited,  a  receipt  was  given 
for  it  stamped  with  a  one-anna  receipt  stamp.  The 
receipt  mentioned  the  money  as  being  in  part  pay- 
ment  of  the  sum  of  R  14,000,  the  amount  for  whiclv 
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— contd. 

s.  17 — contd. 

the  plaintifi  had  agreed  to  purchase  the  property. 
Instead  of  completing  the  contract  of  sale  with  the 
plaintiff  and  putting  him  in  possession  the  defendant 
sold  it  to  other  persons.  In  a  suit  to  set  aside  the 
sale  to  them  and  to  compel  the  defendant  to  execute 
a  conveyance  to  the  plaintifE : — Held,  that  the  receipt 
for  R  1,000  earnest-money  (exhibit  Xo.  5)  fell  with- 
in cl.  (3)  of  s.  17  of  the  Registration  Act  (VIII  of 
1871)  as  being  an  acknowledgment  of  the  receipt  or 
payment  of  consideration  on  account  of  the  crea- 
tion of  a  right,  title,  or  interest  in  immoveable  pro- 
perty of  the  value  of  upwards  of  RlOO,  and  was 
therefore  inadmissible  in  evidence,  not  having  been 
registered  ;  but  that  under  s.  91  of  the  Evidence  Act 
(I  of  1872)  oral  evidence  was  admissible  to  prove  the 
payment,  notwithstanding  the  existence  of  the 
written  receipt.  The  third  clause  of  s.  17  of  the 
Registration  Act  (VIII  of  1871)  includes  within  its 
scope  a  payment  of  a  part  of  the  consideration  as 
well  as  a  payment  of  the  whole  of  it.  Waman  Ram 
Chaindra  v.  Dhandika  Kkishn-aji 

I.  L.  R.  4  Bom.  126 

78.  — ^ and  s.  20— Declaration  of 

title— Receipt.  The  defendant  passed  to  the 
plaintiff  a  document  worded,  in  substance,  as  fol- 
lows :  "  Your  fields ....  are  entered  in  _my 
name.  Ever  since  they  came  into  your  possession, 
I  have  received  from  you  the  assessment  due  upon 
them.      I  have  now  no  claim  upon  you  'for  any 

balance  of  assessment I  will  cause 

the  aforesaid  two  fields  to  be  entered  in  your  name. 
Nothing  remains  due  by  or  to  either  of  us  in  respect 
of  the  produce  of  these  fields."  The  document  was 
stamped  as  a  receipt  with  a  stamp  of  one  anna. 
Held,  that,  for  the  purpose  of  estabUshing  satisfac- 
tion of  aU  claims  which  the  plaintiff  and  the  defend- 
ant had  upon  one  another,  the  document  was 
admissible  in  evidence  ;  but  that,  if  used  as  evidence 
of  title,  it  came  within  the  provisions  of  s.  17  of  the 
Registration  Act  (XX  of  1866)  and  the  correspond- 
ing provisions  of  the  Registration  Act  (III  of  1877), 
and  was  inadmissible  unless  duly  registered.  Faki 
V.  Khotu  .         .      I.  L.  K.  4  Bom.  590 

79.  Keeeipt    by     mortgagee — 

Bel^ase  oj  claim  secured  by  mortgage.  Held,  that  a 
document,  called  a  receipt,  but  intended  to  be  used 
to  prove  the  release  of  a  claim  secured  by  mortgage, 
required  registration  under  s.  49  of  Act  VIII  of 
1871,  inasmuch  as  it  affected  immoveable  property. 
Basawa  v.  Kalkafa      .       I.  L.  R.  2  Bom.  489 

Contra  Gugtjnfur  Ali    v.   Mahomed   Yaseen. 

20  W.  B.  334 

80. Receipt  hy  mort- 
gagee— Admissibility  oj  evidence.  The  defendant 
tendered  in  evidence  a  receipt  for  R250,  to  show 
that  the  interest  of  his  co-mortgagee  (the  plaint- 
iff) in  the  mortgage  had  been  extinguished.  The 
receipt  was  objected  to  on  the  ground  that  it  had 
not  been  registered.  Held,  that  the  receipt,  being 
tendered  to  show  that  the  interest  of  the  plaintiff 
.in  the  mortgage  had  been  extinguished,  required 


REGISTRATION     ACT     (III    OF    1877) 

. — contd. 

s.  17 — contd. 

registration,  and  was  inadmissible  without  registra- 
tion. Shidlingapa  v.  Chenbasapa,  I.  L.  B.  4  Bom. 
235,  distinguished.    Ramapa  v.  Umanna. 

I.  L.  R.  7  Bom.  123 


81. 


Document      ac- 


knowledging receipt  of  cortsideration — Parol  evidence. 
In  a  suit  for  possession  where  plaintiff's  case  was 
that  a  kut-mirash  (usufructuary  mortgage- deed) 
had  been  granted  to  defendant,  who  had  promised 
upon  repayment  of  the  money  consideration  to 
surrender  the  pott  ah  and  give  back  the  land,  and 
where  plaintiff  produced  a  receipt  in  proof  that 
such  repayment  had  been  effected  : — Held,  that  the 
receipt,  being  an  instrument  acknowledging  receipt 
of  the  consideration  on  account  of  extinction  of 
interest  in  land,  came  within  the  terms  of  Act  VIII 
of  1871,  s.  17,  cl.  3,  and  was  not  admissible  as 
evidence  without  registration.  But  oral  evidence 
was  receivable  in  proof  of  the  receipt  of  the  money. 
SooRJO  CooMAR  Bhuttacharjee  V.  Bhtjgwan 
Chunder  Roy  .         .         .         .      24  W.  R.  328 

82. —   Memorandum — 


Receipt — Extinction  of  mortgagee'-s  lien.  Evidence 
of.  A  document  purporting  to  have  been  passed 
by  a  mortgagee  to  his  mortgagor,  and  reciting  the 
demand  of  the  former  for  repayment  of  his  mort- 
gage-money before  the  due  date  of  the  mortgage, 
and  the  compHance  with  that  demand  by  the  latter 
by  means  of  a  fresh  loan  upon  a  second  mortgage  of 
the  same  property  ;  and  reciting  also  the  fact  of  the 
delivery  of  possession  of  the  property  by  the  original 
to  the  second  mortgagee  ;  and  pm-porting,  in  con- 
clusion, to  contain  a  declaration  by  the  original 
mortgagee  that  nothing  remained  due  to  him  in 
respect  of  his  mortgage,  is  a  document  which,  under 
els.  2  and  3  of  s.  17  of  Act  XX  of  1866,  as  weU  as 
under  els.  2  and  3  of  s.  17  of  Act  VIII  of  1871, 
requires  registration,  and,  if  unregistered,  is,  by 
s.  49  of  the  same  two  Acts,  inadmissible  as  evidence 
of  any  transaction  affecting  any  property  comprised 
therein;  The  fact  of  the  extinction  of  the  original 
mortgagee's  lien  may,  however,  be  proved  by  other 
documentary  or  proper  oral  evidence.  Mahadaji 
V.  VYAivKAji  GoviND  .     I-  L.  R-  1  Bom.  197 

83. Receipt  for  sums 

paid  on  bond  liypoihecating  immoveaUe  property.  A 
receipt  for  sums  paid  in  part  liquidation  of  a  bond 
hypothecating  immoveable  property  must  be  regis- 
tered under  the  provisions  of  s.  17  of  Act  VIII  of 
1871  to  render  it  admissible  as  evidence  under 
s.  49  of  the  said  Act.  Dai.ip  Singh  v  Ddrga 
Prasad  .         .         .  I.  L.  R.  1  All.  442 


84.  _ 


Receipt  for  money 


paid  under  an  hypothecation  bond.  A  receipt  ac- 
knowledging as  a  fact  part  payment  of  a  sum 
due  under  an  hypothecation  bond  does  not  require 
registration  under  s.  17  cl.  (c),  of  the  Registration 
Act,  unless  the  fact  is  referred  to  as  a  consideration 
for  a  contractual  engagement,  whereby  the  interest 
created  by  the  prior  registered  instrument  is  limited 
or  extinguished.     A  mere  receipt  does  not  acknow- 
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REGISTRATIOrr    ACT     (III    OF     1877) 

— contd. 

8.  17 — contd. 

ledge  the  receipt  or  payment  of  a  consideration. 
Dalij)  Singh  v.  Durga  Prasad,  I.  L.  B.  1  AU.  442, 
dissented  from  Venkatarama  Xaik  v.  Chinnathambu 
Reddi,  7  Mad.  7,  approved.  Venkayyap.  r.  Ve:\- 
KATASUBBAYYAR  .  I.  Li.  E.  3  Mad.  53 


85. 


86. 


Beceipts  given  by 


mortgagee  for  paytnenis  en  account  of  the  mort- 
gage-debt. Unregistered  receipts  given  by  a  mort- 
gagee to  a  mortgagor  for  sums  paid  on  account  of 
the  mortgage-debt  are  not  inadmissible  in  evidence. 
under  el.  (c).  s.  17  of  the  Pegistratian  Act  (III 
of  187")  Shidlingapa  v.  Chenhasapa,  I.  L.  B.  4 
Bom.  235,  followtd.     Ax>"apa  v.  Ga:npathi. 

I.  L.  R.  5  Bom.  181 


87. 


receipt  for  pay- 


ment of  ri.ortgage-iKoney.  The  payment  of  monev  by 
a  mortgagor  to  a  mortgagee  in  satisfaction  of  the 
mortgage-debt  is  a  payment  of  consideration  on 
account  of  the  extinction  of  the  mortgagee's  right 
within  the  meaning  of  cl.  (c),  s.  17  of  Act  VllI 
1871  (Registration  Act).  A  receipt  for  such  pay- 
ment is  therefore  a  document  of  which -the  regis- 
tration is  compulsoi}-,  and  which,  if  unregistered, 
is  inadmissible  in  evidence  iinder  s.  49.  Dalip 
Singh  v.  Durga  Prasad,  I.  L.  B.  4  AU.  442  ;  Basaua 
V.  Kalkapa,  I.  L.  B.  2  Bom.  489 ;  Mahadaji 
V.  Vyanlaii  Govind,  I.  L.  B.  1  Bom.  197  ;  and 
Bamapa  v.  Umanna,  I.  L.  B.  7  Bom.  123,  followed. 
Shidlingapa  v.  Chenbasapa,  I.  L.  B.  4  Bom.  235, 
dissented  from.     Mattongtny  Da-sste  v.  Bamnarain 

VOL.  IV. 


and  cl.  (b) — Receipts  by   mort- 


gagee. Receipts  passed  by  a  mortgagee  for  sums 
paid  on  account  of  the  mortgage-debt,  and  exceed- 
ing RlOO  each,  are  not  inadmissible  in  evidence 
for  want  of  registration  under  Act  III  of  1877,  s.  17. 
The  technical  term  "  consideration  "  impUes  that 
the  person  to  whom  the  money  is  paid  himself 
limits  or  extinguishes  his  interest  in  the  land  in  con- 
sideration of  such  payment.  Such  hmitation  or 
extinction  (if  there  can  be  said  to  be  any)  as  results 
from  the  paj-ment  on  account  of  the  mortgage-debt 
is  the  legal  consequence  of  such  payment,  and  not 
the  act  of  the  mortgage.  The  payment  reduces 
the  sum  due  at  the  time  on  the  mortgage,  and  thus 
modifies  the  account  between  the  mortgagor  and 
mortgagee.  But  it  does  not  operate  to  hmit  or 
confine  within  narrower  Hmits  the  right  or  interest 
of  the  mortgagee  in  the  land,  which  is  simply  to 
have  the  payment  of  the  principal  and  interest 
secured  on  the  mortgaged  premises  by  some  one  or 
other  of  the  remedies  available  for  that  purpose. 
Money  paid  on  account  of  a  mortgage-debt  is  not 
the  consideration  for  the  hmitation  or  extinction 
of  so  much  of  the  interest  in  the  land  created  by  the 
mortgage,  and  a  receipt  for  such  a  payment  need 
not  therefore  be  registered  under  s.  17,  cl.  (b),  of 
the  Registration  Act,  III  of  1877.  Dalip  Singh  v. 
Durga  Prasad,  I.  L.  B  1  All.  442,  dissented  from. 
Shidli>'gapa  v.  Chexbasapa. 

I.  Ii.  B.  4  Bom.  235 


EEGISTRATIOK'    ACT     (III    OF    1877) 

— contd. 

8.  n— contd. 


Shadkhan,  I.  L.  B.  4  Calc.  S3,  referred  to.     Imdad 
HrsAix  V.  Tasaddck  Husain  I.  L.  R.  6  AIL  335 


88. 


Receipt  by  mart. 


gagee  setting  forth  a  sMement  of  mortgage  accounts. — 
Evidence  Act  (/  of  IS: 2),  s.  92,  d.  4.  In  1875 
certain  lands  were  mortgaged  for  R675.  The  mort- 
gage-bond provided  that  the  mortgagee  was  to 
enjoy  the  rents  and  profits  in  lieu  of  interest  on 
Ri75,  and  that  the  remaining  R200  were  to  carry 
interest  at  6  per  cent,  per  annum.  In  1880  a 
receipt  was  passed  by  the  mortgagee  to  the  mort- 
gagor reciting  that  on  taking  accounts  R525  was 
due  on  account  of  the  mortgage,  that  RlOO  was 
paid  on  the  day  of  the  receipt,  that  a  further  sum  of 
RlOO  was  to  be  paid  in  a  month  and-a-half,  and 
that  the  rents  and  profits  of  the  property  were 
in  future  to  be  taken  for  the  interest  on  the  balance 
of  R825  only.  In  1896  the  mortgagor  sued  for 
redemption,  and  relied  on  the  receipt  in  support  of 
his  case.  Held,  that  the  receipt  did  not  require 
registration.  It  purported  to  be  a  mere  settlemenb 
of  accoimts,  and  was  not  intended  to  modify  or 
supersede  the  original  mortgage  contract.  Cl.  4, 
s.  02,  of  the  Evidence  Act  (I  of  1872)  had  therefore 
no  application  to  the  case.  Lakshma!s  r.  Damodab. 
I.  Ii.  R.  24  Bom.  609 

89.  and    s.    49 — Mortgage-bond — 

Indorsement  of  part-payment — Beceipt.  The  strict- 
est construction  should  be  placed  on  the  prohi- 
bitory and  penal  sections  of  the  Registration  Act, 
which  impose  serious  disqualifications  for  non- 
observance  of  registration.  An  instrument  to 
come  within  s.  17  (b)  of  the  Registration  Act  (III 
of  1877)  must  in  itself  purport  or  operate  to  create, 
declare,  assign,  limit,  or  extinguish  some  right,  title, 
or  interest  of  the  value  of  RlOO  or  upwards  in 
immoveable  property.  To  come  within  s.  17  (c) 
it  must  be  on  the  face  of  it  an  acknowledgment  of 
the  receipt  of  payment  of  some  consideration  on 
account  of  the  creation,  declaration,  assignment, 
limit<ition,  or  extinguishment  of  stich  a  right,  title 
or  interest.  In  a  suit  by  a  mortgagee  for  the  sale 
of  immoveable  property  mortgaged  in  certain  simple 
mortgage-bonds  for  amounts  severally  exceeding 
RlOO,  the  defendant  pleaded  that  he  had  made 
certain  jmyments  in  respect  of  the  bonds,  and  in 
support  of  his  plea  relied  on  indorsements  of  pay- 
ment upon  them,  one  of  which  was  as  follows  : 
"  Paid  on  the  21st  December  R300."  The  other 
indorsements  were  in  similar  terms.  Held,  by  the 
Full  Bench  (Straight,  J.,  doubting),  that  the 
indorsements  even  if  assumed  to  be  receipts,  did 
not  fall  within  s.  17  (b)  of  the  Registration  Act, 
inasmuch  as  a  receipt,  unless  so  framed  and  worded 
as  to  purport  expressly  to  limit  or  extinguish  au 
interest  in  immoveable  property  (which  the  in- 
dorsements did  not\  could  not  come  within  the 
section,  and  what  ordinarily  operated  to  limit  or 
extinguish  a  mortgagee's  interest  in  the  mortgaged 
property  was  not  the  paper  receipt,  but  the  actual 
part-payment  of  the    mortgage-debt.     Held,    also, 

14  z 


(     102l"9     ) 


DIGEST  OF  CASES. 


(     10220     ) 


BEGISTBATION     ACT     (III     OF     1877) 
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s.  17 — contd. 

that  the  indorsements  did  not  fall  within  s.  17  (c)  of 
the  Act,  inasmuch  as,  taken  by  themselves,  they 
were  merely  memoranda  made  by  the  mortgagee, 
and  could  not  be  treated  as  acknowledgments, 
nor  even  if  assumed  to  be  such,  did  they  show, 
upon  their  face,  that  they  Mere  acknowledgments, 
of  the  receipt  or  payment  of  any  consideration  for 
the  limitation  or  extinguishment  of  any  interest  of 
the  mortgagee  in  the  mortgaged  property.  Held, 
therefore,  that  the  indorsements  did  not  require  to 
be  i-egistered  in  order  to  make  them  admissible  in 
evidence  of  the  payments  to  which  they  related. 
Mahadaji  v.  Vyankaji  Govind,  I.  L.  JR.  1  Bom. 
179  ;  Basau-a  v.  Kalkapa,  I.  L.  R.  2  Bom.  4S9  ; 
FaJci  v.  Khoht,  I.  L.  B.  4  Bom.  590  ;  Woman  Bam 
Chandra  v.  Dhondiha  Kisnaji,  I.  L.  B.  4  Bom.  12f>  ; 
Futteli  Chand  Balioo  v.  Leelvmhcr  Singh  Doss,  14 
Moo.  1.  A.  l'^9  ;  and  Inidad  Husain  v.  Tasiddak 
El  sain,  I.  L.  B.  6  All.  235,  distinguished.  Dalip 
t-ingh  v.  Durga  Prasad,  1.  L.  B.  1  All.  442,  referred 
to  JiWAN  Ali  Beg  v.  Basa  Mal 

I.  L.  R.  9  All.  108 


90. 


Agreement        to       rene"w 


kanom — Agreement  to  renew  a  hanom  and  to  credit 
as  reneical  fees  a  sum  of  money  then  due  by  flaint- 
iff  to  defendant — Portion  of  agreement  severable  from 
rest — Admissibility  in  evidence  of  portion  though 
unregistered.  A  written  agreement  to  renew  a  kanom 
and  to  credit  as  renewal  fees  two  sums  of  money  then 
due  is  not  an  acknowledgment  of  money  paid  for  the 
creation  of  interest  in  land  within  the  meaning  of 
s.  17  (e)  of  the  Registration  Act,  and  therefore  in- 
admissible in  evidence,  though  unregistered.  Held, 
that  in  such  an  agreement  the  agreement  to  renew  is 
severable  from  the  rest  of  the  agreement,  and  the 
document,  though  unregistered,  is  admissible  in 
evidence  of  the  agreement  to  renew,  even  if  it  were 
inadmissible  for  other  purposes.  Keishxax  Kam- 
BrDEi  V.  Ramak  Memox  .  I.  L.  R.  20  Mad.  484 
91. Receipt  showing  payment 


REGISTRATION     ACT     (III     OP      1877) 

— contd. 

s.  17 — contd. 

evidence  as  to  which  was  also  admissible.     Apfam- 
MA  Nayuealu  v.  Ramakna  I.  L.  R.  23  Mad.  92 


of  money — Document  proving  exiinctxon  of  mort- 
gage right.  Plaintiii  purchased  a  portion  of  certain 
land  from  two  persons  mIio  owed  him  money 
OR  mortgage-bond  and  took  as  moiigage  over 
another  portion,  taking  possession  of  the  whole 
estate  as  security  for  the  balance  of  his  debt.  He 
then  permitted  defendants  to  purchase  a  jjortion 
and  to  take  a  mortgage  over  the  remainder  of  the 
lands,  and  gave  them  possession,  on  condition  that 
they  should  pay  to  him  the  said  balance  that  was 
due.  Plaintiff,  alleging  that  defendants  had  failed 
to  pay  him  the  balance,  now  filed  this  suit  to  recover 
possession  of  the  land.  Defendants  contended  that 
the  balance  had  been  duly  paid,  and  in  support  of 
that  cont<;ntion  produced  a  receipt  which,  however, 
was  held  to  be  inadmissible  in  evidence  for  want  of 
registration.  Oral  evidence  of  the  alleged  payment 
was  also  excluded.  Held,  that  the  receipt  had  been 
wrongly  excluded.  It  did  not  purport  to  extin- 
guish the  mortgage  right,  and,  even  if  it  did  so,  it 
was  receivable  as  evidence  of  the  payment,  oral 


92. 


and   el.    (h) — Receipt    for 


purchase-money — Document  creating  or  extin- 
gtiishing  a  right  to  i'liiii.OLeable  property.  The 
plaintiffs  sued  to  recover  the  propei-ty  sold  to  them 
by  tlie  defendants.  The  defendants  set  up  a  re-pur- 
chase and  produce  a  receipt  passed  to  them  by 
the  plaintiffs  which  stated  that  the  plaintiffs  had 
no  longer  any  interest  in  the  property,  and  that 
they  would  execute  a  new  sale-deed.  The  plaint- 
iffs contended  that  the  receipt  required  registration. 
Held,  that,  as  the  receipt  created  or  declared  or 
extinguished  a  right  to  the  property  with  a 
superadded  covenant  to  execute  a  stamped  docu- 
ment to  the  same  effect  on  a  future  occasion,  it 
required  registration.     Pakashram  v.  Ganpat. 

I.  L.  R.  21  Bom.  533 

93. cl.  (d) — Unregistered  lease. 

By  Act  XVI  of  1864,  no  unregistered  lease  for 
a  term  exceeding  a  year  could  be  received  in 
evidence  in  any  civil  proceeding,  however  small 
the  value  of  the  propertv  leased.  Omae  v.  Abdool 
GuFFooE.     ..'...    9W.  R.  425 


94. 


Kabuliat — Lease.     A  kabuliat 


w  as  not  a  "  lease  "  within  the  meaning  of  s.  13,  Act 
XVI  of  1864.     Amjed  Ali  v.  Ala  Btjksh 

9  W.  R.  537 

Hue  Chtjkdee  Ghose  v.  Wooma  Sookdtjeee 
DossEE 23W.  R.  170 

95. Lease  for  more  than  a  year 

— Liability  under  unregistered  lease.  Where  a  house 
is  let  for  a  term  exceeding  a  year,  the  registration 
of  the  kabuliat  is  compulsory  ;  and  no  action  will 
lie  for  the  recovery  of  the  rent  stipulated  to 
be  paid  under  the  kabuliat  if  that  document  is 
imrc'gistered.  A  party  who  retains  and  holds  a 
building  under  such  unregistered  kabuliat  is 
nevertheless  bound  to  pay  a  reasonable  compensa- 
tion for  the  use  and  occupancy  thereof.     PuEOMA 

fSoOXDUEEE  DoSSEE  V.  PEOLLAD    ChUNDEE  DaSS 

12  W.  R,  289 


96. 


Pottah — Agreement      between 

-Pottah—Mad.      Act    VIII    of 

between    a   landlord    and 


landlord  and  tenant- 
1S05.  An  agreement 
tenant  in  the  Presidency  of  Madras  for  more  than 
one  year  is  a  pottah  within  the  meaning  of  Act  VIII 
of  1865,  and  consequently  exempted  from  registra- 
tion under  Act  XX  of  1866.  Vakaty  Ramaeeddy 
V.  Dl  vvuEu  Ay'appaeeddy    .         .     7  Mad.  234 


97. 
lease 


and  s.  49 — Agreement  for 

Under  el.  {d)s.  17,  of  the  Regis- 


Evidence. 
tration  Act,  III  of  1877,  an  agreement  for  a  lease 
needs  registration  if  the  parties  to  such  agreement 
intend  to  create  a  present  demise.  Although 
the  agreement  may  contemplate  a  formal 
document  being  subsequently  executed,  the  para- 
mount intention,  as  gathered  from  the  whole  of 
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EEGISTKATION    ACT     (III    OP    1877) 
— conid. 

8.  17 — contd. 

the  infitrument,    must  prevail.       Pubmanasddas 

JlWAKDAS  f.  DhaKSEY  ViEJI- 

I.  li.  E.  10  Bom.  101 


88. 


Lease — Agree- 


ment for  lease — Doul   durkhast — Proposal — Accept- 
ance—Contract.    Eveiy  lease,  or  agreement  for  a 
lease  in  writing,  must  be  registered  before  being    ' 
given  in  evidence.     But  a  proposal  in  wTiting  to 
take  a  lease  of  certain  lands  on  certain  terms,  made 
by  one  person  to  another,  need  not  be  registered, 
unless  the  proposal  in  writing  h&s  been  so  accepted    , 
that  the  proposal    and    acceptance    constitute    a    \ 
contract  in  writing.     Sufdah  Reza  v.  Amzad  Ao.     | 
I.  li.  E.  7  Calc.  703 :  10  C.  L.  E.  121 

LrCHMISSCE     ScfGH     V.     DaKHO.      LrCHMISSUK 
SrSGH  V.  RUXOLAL . 

I.  li.  E.  7  Calc.  708  :  10  C.  L.  E.  127 


99. 


Proposal  to  pay 


rent — Dovl  darlhast — Lease — Agreement  to  lease. 
Whether  a  doul  darkhast  amounts  to  nothing  more 
than  a  proposal  by  a  tenant  to  pay  a  cert^iin  rent  for 
certain  land,  it  does  not  amount  to  a  lease  or  to  an 
agi-eement  for  a  lease,  and  does  not  therefore  require 
registration.  But  if  the  proposal  has  been  so 
accepted  that  the  proposal  and  acceptance  con- 
stitute a  contract  in  writing,  then  such  contract 
must  be  registered.  Choonee  Mundur  v.  Chundee 
Lall  Dass,  li  W.  R.  ITS,  and  MeTieroonissa  v. 
Abdool  Gunee,  17  W.  R.  509,  distinguished.  Lal 
Jha  v.  Xegbo  .     I.  li,  E.  7  Calc.  717 


100. 


Agreement    to 


EEGISTEATION     ACT     (III     OF    1877) 

— contd. 
8.  17 — contd. 


execute  lease.     Where   defendants  had  contracted    i 
to  execute  a  maui-asi  pottah  of  certain  land  at  a    | 
given  rent  for  a  consideration  of  which  a  portion    1 
was  paid  as  earnest-money,  and  the  balance  Wc*s    | 
to  be  paid  within  fifteen  days,  and  had  agreed  that, 
if  they  failed  to  execute  the  pottah,  the  baeena- 
pottro  was  to  be  considered  a  pottah,  and  plaintiff 
on  allegation    of   failure   sued  the  defendants  for 
possession  on  the  footing  that  the  baeena-namah    : 
was  a  mirasi  pottah  -. — Held,  that  the  deed  under 
which  the  plaintifi  sued  was  a  pottah,  and  under 
cl.  2,  s.  17  of  Act  XX  of  1866,  an  instrument  the 
registration    of    which  was  compulsory.      As    an 
unregistered  document,  it  could  not  hold  its  ground 
against  a  registered  pottah  put  in  by  interveners.    : 
XuxD  Kam  Ghose  v.  Mau>"00  Bibee  j 

10  W.  E.  177    ! 

101. Lease  or  agree-    I 

metd  to  lease.     In  a  suit  for  possession  of  certain    ; 
property  and  for  the  execution  of  a  pottah,  it  ap-    ; 
peared  that  two  of  the  defendants  had  executed  an    ' 
agreement  which  was  duly  registered,  by  which  they 
acknowledged  the  receipt  of  a  portion  of  the  salami 
aiid  covenanted  to  execute  a   pottah  on  a  certain 
day.      This  agreement  was  afterwards  confirmed  by 
two  of  the  defendants  who  were  minors  when  it  was 
entered  into  :  the  confirmation  was  by  deed,  which 
was  duly  registered.     Subsequently  all  the  defend- 
ants executed  a  document,  which  provided  for  the 


payment  of  a  portion  of  the  salami  on  the  day 
when  possession  should  be  given  as  provided  in 
the  first  agreement,  and  for  the  payment  of  the 
remainder  by  instalments  which  were  to  carry 
interest.  This  document  was  not  registered.  Held, 
that  it  was  not  a  '•  lease  or  agreement  to  lease" 
within  the  meaning  of  s.  17  of  the  Registration 
Act  and  was  admissible  in    evidence.     Kedarxath 

MiTTEK  r.  SURENDKO  DeB  RoY. 

I.  L.  E.  9  Calc.  865 :  13  C.  L.  E,  58 

102.  Lease — Usufructuary  mort- 
gage—Act  XVI  of  1864,  SS.13,  14.  JSsued  for  pos- 
session of  certain  lands  on  a  contract  embodied 
in  a  document  which  purported  to  grant  B  jxis- 
session  of  these  lands  for  a  period  of  six  years  on 
payment  of  R99.  Held,  that  the  document  in  ques- 
tion was  not  a  lease  ;  but  a  usufructuary  mortgage, 
and  that  the  consideration- money  being  less  than 
R 100,  its  registration  under  Act  XVI  of  1864  was 
merely  optional.     Ishax  <  handea  v.  SrjAS  Bibi 

7  B.  li.  R  14 :  15  W.  E.  331 

103.  Lease — Agree- 
ment to  lease — Contract  of  special  nature.  Held,  that 
certain  letters  forming  a  correspondence  which  had 
passed  between  the  parties  did  not  require  registra- 
tion, for  they  did  not  amount  to  a  lease  or  an  agree- 
ment for  a  lease,  but  were  evidence  of  a  contract  of 
a  s};ecial  character  not  coming  within  any  of  the 
definitions  in  the  Registration  Act.  Poet  Cajn-^esg 
La>jd  Compa:sy  v.  Smith. 

21  W.  E.  315 :  L.  E.  1  I.  A.  124 

104, Lease     at     an 

annual  rent.  A  lease  for  no  definite  time,  but  fixing 
an  annual  rent  {sone-bo.sone)  falls  within  cL  4:  of 
8.  17  of  Act  XX  of  1866,  and  mu.~t  be  registered  in 
order  to  be  admissible  in  evidence.  RAiiKritAE 
Maxdal  v.  Brajahaki  Mkidha. 

2  B.  L.  E.  A.  C.  75  :  10  W.  E.  410 

105.  ■ Lease  for  more 

than  a  year — Condition  which  may  shorten  term.  A 
lease  for  more  than  a  year  is  not  the  less  a  lease 
because  a  condition  is  attached  to  the  consideration, 
and  because  its  term  may  be  lessened  on  the  pay- 
ment of  a  sum  of  money  by  the  lessor.  Such  a  lease 
cannot  be  used  in  evidence  unless  it  is  registered. 
BuKSH  Ali  Booheax  v.  Nobotaka  13  W.  E.  468 

106.   — Lease  with  protn- 

sicm  extending  term.  Where  a  kabuliat  for  one  year 
contains  a  provision  extending  its  term  to  mora 
than  that  period,  it  carmot  be  admitted  in  evidence 
without  registration.  Kisto  Kalee  Mooxshes  v. 
AgemoxaBewa  .         .  15W.E.  170 

107, -Lease  with  a-jret- 

metU  for  reneuxd  on  expiration.  A  kabuliat  in 
which  a  raiyat  agreed  to  hold  under  a  pottah  for 
a  specified  year,  the  agreement  between  the  parties 
beinc  that  at  the  close  of  that  jjeriod  a  fresh  settle- 
ment would  be  made,  was  held  to  be  a  lease  for  one 
year,  and  not  to  need  registration  under  Act  XX  of 
1866  as  being  a  lease  for  more  than  a  year,  although 

Uz2 
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BEGISTRATION"    ACT      (III     OF     1877) 

— conid. 

s.  17 — contd. 


a  clause  intervened  between  the  above  clauses  to 
the  effect  that  year  by  year  the  raiyat  would  pay 
rent  at  the  above  rate.  Jugdesh  Chunder  Biswas 
V.  Abedollah  Muxdul  .         .     14  W,  R.  68 


108. 


Lease  for  more 


than  a  year — Lease  with  option  of  renewal.  Where  a 
lease  is  only  for  one  3^ear  with  option  to  the  lessor  to 
allow  the  lessee  to  continue  his  tenure  on  the  old  con- 
ditions after  expiration  of  the  year  : — Held,  that 
the  absolute  right  of  the  lessee  is  restricted  to  one 
year,  and  that  the  lease  is  therefore  one  year's 
lease,  the  registration  of  which  is  not  necessary. 
SouTHO  PuRSAD  Dass  V.  Parasl'  Padhax.  Southo 
PrRSAD  Dass  v.  Rughoo  Padhax  .  26  W.  B.  98 


109. 


Lease  for  so  lori.g 


as  tenant  continues  to  fay.  A  lease  for  so  long  as  the 
lessee  or  tenant  continues  to  pay  the  stipulated  rent 
is  a  lease  not  limited  to  a  year,  and  must  be 
registered  under  s.  17  of  the  Registration  Act  of 
1866,  and,  not  being  registered,  cannot  be  received 
in  evidence  under  s.  49  of  that  Act.  Sheogholam 
V.  BrcDREE  Nath  .         .         .     4  K".  W.  36 


110. 


Zur-i-pesJigi 


lease — "  Leases  not  execeeding  one  year,"  Meaning 
of.  Leases  which  were  exempted  from  the  opera- 
tion of  s.  17,  cl.  2,  Act  XX  of  IS'iO,  were  leases  the 
term  of  which  was  one  year  certain,  ^\'herc  a  zur-i- 
peshgi  lease  was  granted  for  one  year,  but  with  a 
stiprdation  that  unless  the  loan  were  repaid  within 
that  time  it  should  continue  in  force  : — Held,  that 
such  a  lease  came  within  the  words  of  s.  17,  cl.  4, 
Act  XX  of  1866,  "leases  of  immoveable  i:)roperty 
for  any  term  exceeding  one  year  "  of  which  registra- 
tion was  compulsory.  Biiobani  Mahto  v.  Shib- 
nath  Para    .         .         .     I.  L.  E.  13  Calc.  113 

111.  Lease  for  one  year 

— Lease  exceeding  one  year — Option  of  renewal. 
A  lease  for  one  year,  containing  an  optiftn  of  re- 
newal for  a  further  period  of  one  year,  is  not  a  lease 
for  a  term  exceeding  one  year  within  the  meaning  of 
cl.  (d),  s.  17  of  the  Registration  Act,  so  as^  to 
render  registration  thereof  compulsory.  Certain 
correspondence  passed  between  the  p'laintiff  and 
the  defendant  relating  to  a  lease  of  a  flat  in  premises 
in  occupation  of  the  plaintiff  Avhich  admittedly 
contained  an  agreement  for  a  lease  for  one  year  with 
an  option  of  renewal  for  another  year.  The  terms 
in  which  the  option  was  given  were  as  foIloM's  :  The 
defendant  in  one  letter  wrote,  "  So  I  expect  you 
will  give  me  the  option  of  renewal  for  another  year, 
respectively  five  months,  on  same  terms."  To 
which  the  plaintiff  replied,  "  You  may  have  the 
option  of  retaining  it  (the  flat)  for  another  year  on 
the  same  terms,  but  not  for  a  shorter  period."  In 
pursuance  of  an  arrangement,  the  defendant  had  a 
draft  lease  prepared  embodying  the  terms  agreed  on, 
which  he  sent  to  the  plaintiff  for  approval,  and  which 
was  in  due  course  returned  by  him  "  approved." 
The  defendant  then  had  the  lease  engrossed  and 
propely  stamped,  but  the  plaintiff  eventually  re- 
lused  to  execute  it,  and  it  was  never  signed  by  the 


REGISTRATION     ACT     (III     OF     1877> 

— contd. 
— ■ S.  17 — contd. 


defendant.  The  option  of  renewal  was  given  in  the 
unexecuted  lease  in  the  following  terms  :  "  Also 
with  option  to  renew  for  another  twelve  months 
certain.'"  The  defendant  having  entered  into  posses- 
sion and  disputes  having  arisen,  the  plaintiff  gave 
him  notice  to  (luit  and  sued  to  eject  him,  alleging 
that  at  the  most  he  was  a  mere  monthly  tenant. 
The  defendant  pleaded  that  under  the  lease  he  was 
entitled  to  hold  for  a  year.  The  year  expired 
before  the  suit  came  on  to  be  heard,  and  the  defend- 
ant, not  having  exercised  the  option  to  renew, 
vacated  the  premises.  At  the  hearing  the  defendant 
in  support  of  his  case,  tendered  the  correspondence 
and  the  stamped  unexecuted  lease.  It  was  objected 
that  the  correspondence  was  inadmissible  in  evi- 
dence, because  the  option  to  renew  made  the  period 
for  Mhich  the  lease  was  to  run  exceed  one  year,  and 
therefore  rendered  registration  compulsory.  On 
behalf  of  the  defendant  it  was  urged  that  registra- 
tion was  unnecessary,  as  the  option  did  not  make 
the  lease  one  for  a  longer  period  than  one  year,  and 
that  the  stamped  unexecuted  lease  must  be  treated 
as  part  of  tlie  correspondence.  Held,  following 
Hand  \.  Hall,  L.  R.  2  Ex.  D.  35-5,  that  the  existence 
of  the  option  did  not  create  a  lease  for  a  term  exceed- 
ing one  j'ear  within  the  meaning  of  cl.  (d),  s.  17  of 
the  Registration  Act,  and  that  consequently  the 
corresix)ndence  did  not  require  registration. 
Bhohani  JIahto  v.  Shibnath  Para,  I.  L.  R.  13  Calc. 
113,  dissented  from.     Boyd  v.  Kbeig 

I.  L.  R.  17  Calc.  548 

112. .-  Lease  reserving 

annual  rent — T enancy-at-will.  The  defendant  exe- 
cuted to  the  plaintiff  a  rent  note  under  which  he 
rented  two  houses  from  the  plaintiff  at  a  rent  of 
RIS  per  annum.  The  document  provided  that  the 
defendant  was  to  live  in  the  said  houses  so  long  as 
the  plaintiff  permitted  him  to  do  so,  and  so  long  as  he 
should  pay  the  rent.  He  was  to  vacate  when 
asked  to  do  so  by  the  plaintiff.  Held,  that  the  lease 
created  a  tenancj'-at-will,  and  did  not  require 
registration,  although  an  annual  rent  was  reserved 
therebv.     Jivraj  Oopal  r.  Atmaram  T)ayara5I 

I.  Ii.  R.  14  Bom.  319 

113.  Settlement  papers    given 

by  raiyats.  Settlement  papers  prepared  at  the 
beginning  of  each  year  and  signed  l)y  the  raiyats 
setting  forth  the  quantity  of  nugdee  lands  to  be 
held  and  the  amount  of  rent  to  be  paid  by 
each  tenant  dining  the  j^ear  arc  admissible  in  evi- 
dence, and  do  not  re{)uire  registration,  provided  the 
amount  of  rent  therein  agreed  to  be  paid  is  under 
RIOO.  and  the  term  is  for  only  one  year.  NuSRUiSr 
V.  Ram  Debue  Singh  .  .  '  17  W.  R.  273 


114. 


Lease — Lease    for    one    year 


at  a  rented  of  u/ore  them  RIOO — Evidence — Trans- 
fer of  Property  Act  (IV  of  1SS2),  ss.  4  and  107. 
The  owner  of  certain  land  exchanged  it  for  certain 
other  land,  but  took  a  lease  for  one  j'ear  of  the 
former  land  and  paid  the  rent  thereof,  and  received 
and  retained  the  rents  of  the  land  he  had  acquired 
by  the  exchange.     Held,  in  a  suit  for  recovery  of 
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BEQISTRATION    ACT     (III    OP    1877) 

— contd. 

8.  17 — contd. 

possession  on  the  expiry  of  the  lease,  that  the  fact 
that  such  a  lease  recites  the  fact  of  the  exchange  of 
the  lands  does  not  evidence  the  exchange,  and  as 
such  create  a  title  in  land.  Xor  does  the  fact  that 
the  rent  reserved  under  the  lease  is  more  than  R200 
create  an  interest  in  land  of  RlOO  and  more  in 
value,  so  as  to  necessitate  registration  of  the  lease 
tinder  s.  17  of  the  Registration  Act.  Such  a  lease 
falls  under  s.  107  of  the  Transfer  of  Property  Act. 
the  provisions  of  which  sections  are,  by  s.  4  of 
the  Act,  supplemental  to  the  Registration  Act. 
Seetharama  Raju  v.  Bayaxxa  Pastti-U 

L  li.  K.  17  Mad.  275 

115.  iea-sc    jor    life 

of  the  lessee.  A  lease  of  immoveable  property  for 
the  life  of  the  lessee  is  a  lease  for  a  term  exceed- 
ing one  year.  It  therefore  requires  registration. 
Parshotam  Vi.siTN-u  V.  Xaxa  Prayag 

I.  li.  R.  18  Bom.  109 

lie. Transfer  of  Pro- 
perty Act  {IV  of  1SS2),  ss.  4  aihd  107— Lease  of  a 
ehap  for  three  years.  Leases  falling  under  s.  107  of 
the  Transfer  of  Property  Act  are  compulsorily 
registrable  notwithstanding  the  Government  noti- 
fication issued  under  the  proviso  to  s.  17  (d)  of  the 
Registration  Act.  Vairaxaxda  Xadar  v.  Miyak 
RowTER             .         .         I.  li.  R.  21  Mad.  109 


117. 


Kabuliat  or  lease 


— Lease  for  so  long  as  landlord  might  leave  land 
with  tenant.  A  kabuliat  of  lease,  under  which  the 
tenant  might  claim  possession  of  the  land  for  one 
year,  but  was  to  i ay  rent  to  the  landlord  so  long 
as  the  landloid  might  leave  the  land  with  the 
tenant,  did  not  require  registration.  Jagjivasdas 
Jawherdas  v.  Narayax  Lakshmax  Paxil 

I.  L.  E.  8  Bom,  493 

118.  Lease — Compul- 
sory regisiralic'n.  Where  a  lease  deed  contained  a 
clause  whereby  the  tenancy  thereunder  was  abso- 
lutely determinable  at  anj'  moment  at  the  option 
of  the  lessor,  it  was  held  that  such  deed  was  not 
compulsorily  registrable  under  s.  17  of  the  Regis- 
tration Act,  notwithstanding  that  it  also  con- 
tained provisions  for  an  "  annual  rental  "  and  for 
payment  of  "rent  in  advance  each  year,"  provi- 
sions which  had  they  stood  alone,  would  have  raised 
a  presumption  that  a  tenancy  exceeding  a  year  was 
contemplated.  Jayiivandas  Jawherdas  \.  Xarayan, 
I.  L.  E.  8  Bom.  493  ;  Mortoih  v.  Woods,  L.  R.  3 
Q.  B.  65S  ;  and  Hand  v.  Hall,  L.  R.  2  Ex.  D.  355, 
referred  to  and  approved.  Ratxasabhapathi  v. 
VE>;KATACHALAii          .         I.  L.  R.  14  Mad.  271 

119.  Bhadekhat— 

Lease,  Held,  that  a  bhadekhai  is  an  agreement 
between  a  lessee  and  a  lessor  in  the  natiu^e  of  a 
counterpart  of  a  lease,  and  that  an  instrument  of 
this  character  must,  for  the  purposes  of  the  Regis- 
tration Act,  be  treated  as  a  lease.  Held,  also,  that  a 
provision  in  the  bhadekhat,  that  the  lessee  might 
-after  six  months  remain  in  occupation  at  a  monthly 
tent,  till  the  lessor  called  upon  him  to  vacate,  did 


REGISTRATION     ACT     (III    OF     1877) 

— contd. 

8.  17— contd. 

not  extend  the  term  for  which  the  lease  was 
granted,  as  to  the  conclusion  of  that  term  the 
lessee  would  be  only  monthly  tenant  of  the  lessor, 
and  therefore  it  did  not  require  registration  under  s. 
17  of  Act  XX  of  1866.  MoRO  Vithal  v.  TrKARAM 
VALAD  Malharji  .         5  Bom.  A.  C.  92 

120.    and  8.  49 — Lease — Lewefrom 

year  to  year.  In  a  suit  for  possession  of  a  piece  of 
land,  and  for  rent  of  the  same,  the  plaintiff  pro- 
duced in  support  of  his  claim  two  sarkhats  or  kabu- 
Uats  purporting  to  be  executed  in  his  favour  by  the 
defendants,  and  dated  respectively  in  January  1875 
and  .June  1876.  These  documents  were  not  regis- 
tered. The  first,  after  reciting  that  the  executant 
had  taken  the  land  from  the  plaintiff  on  a  specified 
yearly  rent  and  promiserl  to  pay  the  same  yearly, 
proceeded  as  follows:  "If  the  owner  of  the  land 
wishes  to  have  it  vacated,  he  shall  give  me  fifteen 
days'  notice  and  I  will  vacate  without  making 
objection  ;  if  I  delay  in  vacating  the  land,  the 
owner  can  realize  by  recourse  to  law,  rent  from 
me  at  the  rate  of  R8  per  annum."  The  second 
sarkhat,  after  reciting  that  the  executants  had 
taken  the  land  from  the  plaintiff  on  a  yearly 
rent  specified  for  six  years  and  promised  to  pay 
the  same  year  by  year,  proceeded  thus  :  ' "  And  if 
the  said  Shaikh  wishes  to  have  the  land  vacated 
within  the  said  term,  he  shall  first  give  us  fifteen 
days'  notice,  and  we  will  vacate  it  without  objec- 
tion."  The  lower  Courts  held  that  the  sarkhats 
were  not  admissible  in  evidence,  as  they  required 
registration  under  s.  17  (4)  of  the  Registration 
Act  VIII  of  1871,  being  leases  of  immoveable 
property  from  year  to  year  or  reserving  a  yearly 
rent.  Held,  that  the  two  sarkhats  created  no 
rights  except  those  of  tenants-at-will,  inasmuch  as 
the  clause  common  to  both  to  the  effect  that  at 
any  time,  at  the  will  of  the  lessor,  the  lessees  were 
to  give  up  the  land  at  fifteen  days'  notice,  governed 
all  the  previous  clauses,  and  the  defendants  could 
be  asked  to  quit  at  any  time  before  the  lapse  of  the 
term  at  fifteen  days'  notice.  Held,  therefore,  that 
the  leases  did  not"  fall  under  s.  17  (4)  of  Act  VIII 
of  1871  ;  that  their  registration  wa-;  not  compul- 
sory ;  and  that  they  could  not  be  excluded  from 
evidence  under  s.  49  of  Act  III  of  1877,  which 
governed  the  question  of  admissibihty,  while  Act 
\TII  of  1871  governed  the  question  whether  regis- 
tration was  or  was  not  compulsory.  I^hoda 
!    Bakhsh  1-.  Sheo  Din-  .    I.  L.  R.  8  All.  405 


121. 


L  ease — Eze  mp- 


tian  from  registration  by  Government.  Leases  for  a 
term  not  exceeding  five  years,  with  a  rent  reserved 
not  exceeding  R50  being  exempted  by  the  local 
Government  from  registration  : — Held,  that  a  potta 
for  one  Fasli  to  remain  in  force  until  another 
pottah  is  granted,  with  a  rent  reserved  of  R 1 10  did 
not  fall  within  the  exemption.  Held,  also,  that 
such  a  pottah  was  a  lease  for  a  term  exceeding 
one  year  and  not  a  lease  for  a  year,  and  therefore 
subject  to  the  general  provision  of  cL  (d),  s.  17  of 
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KEGISTEATIOW    ACT     (III     OP    1877)    |    REGISTRATION    ACT    (III     OF    1877> 


contd. 


s.  17 — contd. 


the    Registration     Act,    1877.     Vexkatachellam 
Chetti  v.  Afdian     ,         .    I.  L.  R.  3  Mad.  358 


122. 


Exempiicn  from, 


registrniion — Lease  for  one  year  and  till  another  lease 
is  execided.  A  muchalka  executed  for  one  Fasli 
to  remain  in  force  until  the  execution  of  a  fresh 
muchalka,  for  a  rent  less  than  R60,  is  exempted 
from  registration  by  virtue  of  the  notification  of  the 
Local  Government  under  s.  17  of  the  Registration 
Act,  which  excmjits  from  registration  leases  the 
terms  granted  by  which  do  not  exceed  five  years, 
and  the  annual  rents  reserved  by  which  do  not  ex- 
ceed R50.     ViEAMMAL  V.   KaSTTJP.I  RtTXGAYYAXGAR 

I.  li.  R.  4  Mad.  381 


contd. 


s.  17 — contd. 


durkast  amounts  to  nothing  more  than  a  proposal 
by  a  tenant  to  pay  a  certain  rent  for  certain  land, 
it  does  not  amount  to  a  lease  or  an  agreement  for  a 
lease  and  does  not  therefore  require  registration. 
But  if  the  proposal  has  been  so  accepted  that  the 
proposal  and  acceptance  constitute  a  contract  in 
writing,  then  such  contract  must  be  registered. 
Choonee  Mnndur  v.  Chundee  Lall  Doss,  14  W.  R. 
178,  and  Meheroonnissa  v.  Abdool  Gunee,  17  W.  R. 
509,  distinguished.     Lall  Jha  v.  Negeoo 

I.  L.  R.  7  Calc.  717 

SUFDAR   ReZA   V.    AmZAD    ALI 

I.  L.  R.  7  Calc.  703 :  10  C.  L.  R.  121 


123. 


Interest  in  im- 


moveable property — Registration  Act,  s.  3 — Docu- 
ment giving  right  to  ' '  cut  and  enjoy  trees  ' ' — Lease 
—Specific  Relief  Act  (7  of  1877),  s.  36— Injunction. 
The  plaintiff  (who  held  on  lease  a  share  in  a  village 
and  in  the  trees  standing  in  the  village  tank),  in 
consideration  of  R200  and  a  promissory  note  for 
R3,200,  executed  in  favour  of  the  defendant  a 
document  by  which  he  assigned  to  the  latter  the 
right  "  to  cut  and  enjoy  the  trees,  etc.,"  for  a 
period  of  four  years  from  its  date.  The  instru- 
ment was  not  registered.  The  defendants  felled 
the  trees  which  were  mature  at  the  date  of  the 
instrument,  and  subsequently  felled  others  since 
matured.  The  plaintiff  now  sued  for  a  declaration 
of  his  title  to  the  remaining  trees  and  for  an 
injunction  to  restrain  the  defendant  from  inter- 
meddling therewith,  alleging  that  he  had  sold  to 
the  defendant  orally  the  right  to  fell  only  such 
trees  as  were  then  matured.  Held,  that  the  un- 
registered instrument  purported  to  convey  an 
interest  in  immoveable  property,  and  was  not 
a  lease  and  was  inadmissible  in  evidence :  and 
that  the  plaintiff  was  not  entitled  to  relief  by 
way  of  injunction  or  otherwise.  Seeni  .  Chettiar 
V.  Sa^tthanatHzVN*  Chettiae 

I.  I..  R.  20  Mad.  58 

124.  el.  (h) — Agreement  for  lease. 
An  agreement  for  a  lease  does  not  require  registra- 
tion. Bhaieabnath  Khettei  v.  Kishoei  Mohtjk 
Shaw         .         .         .         .         3  B.  L.  R.  Ap.  1 

AscrL  ViDONA  .Jonas  v.  Haeone  Es:\in.E 

7  B.  L.  R.  Ap.  21 

125.        Doni-d^irkast — 

Document    preliminriry   to   lease.     A    dowl-durkast  ' 
being  only  a  preliminary  to  a  lease,  does  not  re- 
quire    registration.     Meheeoonissa     ?;.     Abdool 
Gunee  .         .         .  .     17  W.  R.  509 


126. 


Dowl  or  amvl- 


nama.  The  registration  of  a  dowl  or  an  amuldaree, 
wnich  are  mere  preliminaries  to  a  lease,  was  not 
compulsory  under  s.  13,  Act  XVI  of  1864.     Golttck 

KiSHOEE   ACHARJEE    C'hOWDHRY    V.    NUND    MOHUK 

Dey  Sircar        .         .         .         .   12  W.  R.  394 


127. 


Proposal  by  tenant  to  pay  rent. 


-  Dowl-durkast — 
Where  a  dowl- 


LucHMissTJR    Singh 
Singh  v.  Rtinglai, 

I.  L.'R.  7Cale.  708 
128.    


Dakho.     Ltjchmissttb 


10  C.  L.  R.  127 

—    Intention    to 


create  present  demise — Intention  to  execute  more  for- 
mal document.  An  agreement  for  a  lease  needs 
registration  if  the  parties  to  such  agreement  intend 
to  create  a  present  demise.  Although  the  agree- 
ment may  contemplate  a  formal  document  being 
subsequently  executed,  the  paramount  intention 
as  gathered  from  the  whole  of  the  instrument  must 
prevail.  Purmanand  Das  Jiwandas  v.  Dhaesey 
ViEji         .         .         .  I.  L.  R.  10  Bom.  101 


129. 

ior  lease. 


Petition  asking 


S.  17,  Act  XX  of  1866,  does  not  provide 
for  the  registration  of  a  petition  asking  for  a  lease. 
Choonee  iMuNDUE  v.  Chundee  Lall  Doss 

14  W.  R.  178 

s.c.   on   review        .         .  .14  W.  R.  334 

130. Agreement   to    mortgage 

— Equifahle  mortgage.  Documents  amounting  to 
an  equitable  mortgage  when  creating  an  in- 
terest in  land  of  the  value  of  HlOO  or  upwards 
require  registration  under  s.  17  of  the  Registration 
Act ;  but  documents,  when  amounting  merely  to 
an  agreement  to  mortgage,  do  not  require  registra- 
tion under  that  section.  Such  documents  are 
therefore  available  in  evidence  as  agreements  to 
mortgagee  without  registration,  but  for  the  pur- 
pose of  proving  an  equitable  mortgage  they  must 
be  registered  before  they  are  available  in  evidence. 
Bengal  Banking  C'oeopoeation  v.  Mackebiich 
I.  L.  R.  10  Cale.  315 

131. Amuldustuks — Agreements  jre- 

lirninary  to  main  contract.  It  was  not  intended  that 
compulsory  registration  under  s.  13,  Act  XVI  of 
1864,  should  apply  to  deeds,  like  amnldtistuhs^ 
which  are  merely  preliminary  to  the  main  contract 
or  engagement,  or  that  deeds  which  are  steps  in, 
or  mere  parts  of  a  transaction,  should  be  registered 
before  they  can  be  used  as  evidence.  Bunwaeeb 
Lal  v.  Sungum  Lal  .         .         .      7  W.  R.  280 

See  Ramtonoo  Suemah  Siecae  v.  Goue  Chfn- 
dee  Suemah  Siecar  .  3  W.  R.  64 

and  Shibkishen  Doss  v.  Abdool  Sobhan  Chow- 

DHEY  .  .  .  3  W.  R.  103^ 
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BEQISTKATION    ACT     (III     OF     1877) 

— contd. 
8.  17 — contd. 


132.  — Deed    of     agreement    to 

sell  at  future  time— Act  XIX  of  1843.  A 
deed  of  agreement  to  sell  at  some  future  period 
may  be  registered  under  Act  XIX  of  1843. 
Shibkishen  Doss  i*.  Abdool  Sobha>-  Chowdhbt 

3  W.  B.  103 

See  Ramiokoo  SrRMAH  Sikcak  i-.  GorR  Cnrx- 

DES     SUKMAH     SlECAS  .  .  3  W.  B.  64 

NUDDEAK       ChAXD       SeIK      V.     KiSHOKEE     LaLL 

CHTTCKEKBrTTY     .  .  .  .7  W.  K.  463 

133.  "  Bargain-paper  " — Agree- 
ment for  sale  of  land  coniemp.ating  future  deed. 
A  "  bargain-paper  "  for  the  purchase  of  im- 
moveable property  above  the  value  of  R 100,  which 
contemplates  the  exec  ution  of  a  future  con\  eyance, 
does  not  require  registrat'on.  Jtjsab  Haji  Jatae 
r.  GuE  MtTHAMMAD  .         .  12  Bom.  175 


134. 


Document    not 


itself  creating  an  interest  in  immoveable  pro- 
perty— "  Bargain-paper."  An  agreement,  or 
"  bargain -paper,"  in  writing,  for  the  sale  of  a 
house  by  the  defendants  to  the  plaintiff,  stated  that 
the  defendants  had  agreed  to  sell,  and  the  plaintiff 
to  buy,  the  house  in  question  for  R  15,225,  on  the 
following  conditions, — that  the  plaintiii  should,  on 
the  execution  of  the  bargain-paper  pay  R  1,000  as 
earnest-money,  and  that  the  defendants  were  duly 
to  make  out  a  good  title  to  the  house,  and  get  ap- 
proved by  the  plaintiff's  solicitors,  "as  being  of 
good  title,"  a  deed  of  sale  thereof,  prepared  ac- 
cording to  law,  within  two  months,  the  cost  inciden- 
tal to  the  preparation  of  the  deed  to  be  borne 
jointly  by  vendor  and  vendee  ;  that  on  the  execu- 
tion of  such  deed  and  delivery  of  possession  of 
the  house  to  the  plaintiff,  the  balance  of  the  pur- 
#  chase-money  was  to  be  paid  ;  that  in  case  a 
good  title  to  the  house  couid  not  be  made  out, 
the  bargain-paper  was  to  be  null,  and  the  earnest- 
money  was  then  to  be  returned  to  the  plaintiff 
with  interest,  and  any  solicitors'  charges  incurred 
were  to  be  paid  by  the  defendants.  Held,  that 
the  document  was  admissible  in  evidence,  though 
unregistered,  as  coming  within  the  provisions  of 
cl.  (h)  of  s.  17  of  the  Registration  Act  III  of  1877. 

ChTSILAL    PAifAiAL    V.    BOMA>-JI    MaXCHERJI 

I.  L.  B.  7  Bom.  310 
135. Document  giving  right  to 


call  for  other  instrument — Contract  for  sale 
of  immoveable  property — Vendor  and  purchaser. 
A  contract  for  the  sale  of  immoveable  propertj-  re- 
cited that,  on  the  date  thereof,  RlOO  had  been  re- 
ceived as  earnest-money,  and  provided  that  within 
two  months  the  vendor  would  execute  a  proper  con- 
veyance, and  thereupon  receive  the  balance  of  the 
purchase-money  and  give  up  possession.  Held, 
that  the  document  did  not  pass  any  right,  title  or 
interest  in  the  property  to  the  purchaser,  but 
merely  gave  him  a  right  against  the  vendor  person- 
ally to  call  for  a  conveyance  and  p  ssession  on 
pay'ng     the      balance    of     the    purchase-money. 


BEGISTBATION    ACT     (III     OF    1877) 

— contd. 

8.  17— contd. 

HORMASJI     Maxtkji     Dadachasji     v.     Ke=ha 
FcRSHOTAM  .         .  I.  li.  E.  18  Bom.  13 

See  Karalia  NANrBHAi  Mahosizdbhai  »•.  Mak- 
srKHEAM  Vakhaichaxd  .  L  li.  B.  24  Bom  400 

136.    Agreement  to   sell  equity 

of  redemption — DocumerU  creating  a  right 
to  obtain  another  document — By  an  unregistered 
wTiting,  dated  the  17th  April  1889,  .4  agreed  to  sell 
to  B  certain  landed  property  on  his  {B's)  paying  off 
the  mortgage-debt  due  upon  it  and  a  further  sum 
of  R  1,500.  ^  The  agreement  also  stated  that  B  had 
on  that  day  paid  A  the  R  1,500,  and  might  pay  off 
the  mortgage-debt  at  anytime  he  liked,  and  that  A 
would  execute  a  valid  deed  of  sale.  In  a  suit 
brought  by  A  upon  the  agreement  the  lower  Court 
held  that  the  agreement  was  an  assignment  of  the 
equity  of  redemption  and  requhed  registration,  and 
that,  being  unreeistered,  the  plaintiff's  claim  based 
on  it  could  not  be  maintained.  On  second  appeal : 
Held,  following  Chunilal  Panalal  v.  Bomanji,  I.  L. 
R.  7  Bom.  310,  that  the  agreement  did  not  re- 
quire registration.     Shf.edhar  Bm.t.at,  Kelkar  r. 

CHIXTA3IAX  SaDASHTV  MeHENDALE 

I.  L.  E  18  Bom.  396 

137. Suit  for  specih/ 

performance  of  contract  to  sell  larhd — Person  claiming 
by  subsequent  title — Xotice  of  prior  contract — Trans- 
fer of  Pro-perty  Act  (IV  of  1SS2),  s.  ol-CoiUract  for 
sale — Bainanamah — Specific  Belief  Act  {I  of  1877), 
g.  •J7 — Legal  arul   equitable  rights — Registration  Act 
(III  of  1877),  ss.  48.  50 — Document  creating  a  right 
to  obtain  another   document — Unregistered  document 
— Ad})iissibilitij  of  evideitce.     On  the  27th  Decem- 
ber   1895   5   executed   an    unregistered    document 
bearing  a  one-anna  receipt    stamp  in  favour  of  J 
agreeing    to    execute    a    deed   of    conveyance   of 
certain    immoveable    property    in    favour    of     J 
within  a  certain  time,  and  acknowledging  receipt 
of  earnest-mone%-.     Subsequently  on  the  3rd    Jan- 
uary 1S96  5  executed    a     registered   hiinanamah 
in  respect  of  the  same  proj)erty  in  favour  or  R  and 
H,  which  was  followed  by  a    registered    deed    of 
conveyance  in  their  favour,  dated  the  9th  January 
1896,  and  delivery  of  possession,  although  R  and  H 
had  notice  of  the  previous  contract  with  J  before 
the  registration  of  the  bainanamah  and  execution 
of  the  deed  of  conveyance  in  their   favour.     Held, 
that,  having  regard  to  s.  54    of   the   Transfer   of 
Property  Act  and  s.  27  (b)  of  the  Specific  Relief  Act, 
in  a  suit  for  the    specific    performance   of   contract 
t    brought  by  J  neither  the  bainanamah  nor  the  deed 
I    of  conveyance  in  favour  of  R  and  H  could  prevail 
;    against  the  prior  unregistered  contract  of  J.     Held, 
]    further,  that  the  unregistered  document  of  the  27th 
:    December  1895  came  under  s.  17,  cL  (h),  of  Act  III 
'    of  1877,  and  was  not  inadmissible  in  evidence  for 
,    want    of    registration  ;    and    that    the  registered 
;    bainanan  ah  of  the  3rd  January  189G  did  not  take 
i    effect  asrainst  it  under  s.  50  of  that  Act.     Hubxax- 
;    DUX  Si>-GH  r.  Jaw  AD  Ali   I.  K  E.  27  Calc.  468 

138,  .  and  cl.  (b) — Document  creating 

;    a    right    to     obtain    another    document — Pleading 
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BEGISTRATION    ACT     (III     OF     1877) 

— contd. 

s.  17 — contd. 


Admission — E^ect  of  admission  in  pleading  of  execu- 
tion of  contract — Evidence  to  'prove  an  admitted  docu- 
ment not  necessar// — Evidence.  By  an  agreement, 
dated  2nd  August  1880,  the  defendant  agreed  to  sell 
to  the  plaintiff  a  certain  piece  of  land  with  a  dwell- 
ing house  for  R  1,900.  At  the  time  of  the  execution 
of  this  agreement  the  plaintiiJ  paid  the  defendant 
RlOO  earnest-money,  and  the  agreement  provided 
that  the  remaining  R  1,800  should  be  paid  within  a 
month  from  the  date  of  the  agreement  when  the 
deed  of  conveyance  of  the  property  should  be 
executed.  The  material  part  of  the  agreement  was 
as  follows  :  "  1  have  received  from  you  RlOO, 
namely,  rupees  one  hundred,  as  earnest  (i.e.) 
at  time  of  the  execution  of  this  bargain-paper. 
And  as  to  the  remaining  R  1,800,  namely,  one 
thousand  and  eight  hundi'ed,  the  same  are  duly 
to  be  paid  to  me  within  one  month  from  this  day, 
when  you  will  get  the  deed  (or)  document  made 
in  j'our  favour.  And  all  the  expenditure  in  re- 
spect of  the  deed  (or)  documents  and  transferring 
(the  property)  to  your  name  j'ou  are  duly  to  make 
on  your  account  ...  on  these  terms  this 
informal  bargain-paper,  having  been  written,  is 
agreed  to  and  delivered."  The  plaintiff  sued  for 
specific  performance,  and  tendered  the  agreement 
in  evidence,  although  unregisteicfl.  Held,  that 
the  document,  although  unregistered,  was  admis- 
sible in  evidence  under  el.  (h)  of  s.  17  of  the  Regis- 
tration Act  III  of  1877.  Being  unregistered,  it 
could  not  create  or  assign  the  interest  intended 
by  the  parties  to  be  transferred,  and  being  thus 
incapable  of  carrying  out  the  primary'  intention 
of  the  parties,  the  agreement  became  one  "  merely 
creating  a  right  to  obtain  another  document 
which  would,  when  executed,"  effect  the  desired 
purpose  if  the  execution  were  accompanied  with 
registration.  The  right  given  bj'  the  agreement 
was  merely  a  right  m  personam,  and  the  agree- 
ment was  admissible  in  evidence  to  show  the  con- 
tract entered  into  for  another  conveyance,  though 
not  as  a  conveyance  itself.  Burjorji  Cursetji 
Peathaka  v.  Muncherji  Kuvekji 

I.  L.  B.  5  Bom.  143 

139. Ikrhr    agreeing 

to  execute  deed — Optional  registration — Admissibility 
of  evidence.  Where  a  party  borroMing  money  gave 
the  lender  an  ikrar  agreeing  to  execute  a  conveyance 
of  certain  landed  propertj- : — //cW,  that  the  instru- 
ment was  in  substance  an  agreement  the  registra- 
tion of  which  was  optional  and  which  might  be 
given  in  evidence  in  a  suit  for  specific  performance 
of  the  agreement  to  execute  the  conveyance  f<<r 
which  it  stipulated.  Asgur  Ali  Shikdar  v. 
MoTHOoRA   Nath   Ghose  .         .     15  W.  E.  354 

140.  find  cl.  (b) — Document  giving 

right  to  obtain  another  document.  AA'here  by  an 
ikrarnama  tenants  conjointly  promised  that  they 
would  sign,  and  have  registered,  kabuliats  for  rents 
at  rates  mentioned  : — Held,  that  the  document  did 
not  come  under  cl.  (b)  of  s.  17  of  the  Registration 
Act  III  of  1877,  as  operating  to  create  or  declare  an 


BEaiSTBATION 

— contd. 


ACT     (III    OF    1877) 


s.  17 — co7itd. 


interest,  but  came  under  cl.  {h)  as  a  document  mere- 
ly creating  a  right  to  obtain  another  document, 
which  would,  when  executed,  create  or  declare  an 
interest.  Pertap  Chtjnder  Ghose  v.  Mohexdra- 
XATH  PcRKAiT  .         .  I.  L,  B.  17  Calc.  291 

L.  B.  16  I   A.  233 

141    and  cl.  (b) — Document  shotving 

that  a  further  deed  was  in  contemplation  as  to  same, 
rights — Admissibility  in  evidence — Partition,  deed  of. 
\\  here  a  deed  of  partition  between  a  mother  and 
her  son  declared  certain  existing  rights  in  her  over 
moveable  and  immoveable  pioperty  above  the 
value  of  R 100  : — Held,  that,  although  the  deed 
showed  that  the  execution  of  another  deed  with  re- 
ference to  those  rights  was  in  contemplation,  yet 
the  deed  was  one  the  registration  of  which  was 
compulsory  under  s.  17  of  the  Registration  Act 
and,  being  unregistered,  was  not  admissible  in  evi- 
dence of  the  mother's  title  to  either  the  moveable 
or  immoveable  property.  Lakshmamma  v.  Kames- 
WARA         .         .  .  I.  L.  B.  13  Mad.  281 

142. Letter  acknow- 
ledging payment  of  consider :dion  on  account  of  creation 
of  interest  in  land.  A  wrote  a  letter  to  B  stating 
that  an  agreement  had  been  made  between  them 
that  .4  should  sell  certain  land  to  B  for  R4,500,  that 
A  had  received  R500  of  this  sum,  and  was  only 
entitled  to  receive  the  balance  after  executing  th^ 
sale-deed  within  a  certain  date,  and  had  no  connec- 
tion whatever  with  the  land.  Held,  that  the  letter 
not  being  registered,  was  not  admissible  in  proof  of 
the  agreement  to  convev.  Ramasami  v.  Ramasami 
I.  L.  B.  5  Mad.  115 

143. Document        containing 

covenants  for  title — Suit  for  breach  of  cove- 
nant. A  document  containing  covenants  for  title, 
though,  no  doubt,  embodying  "a  transaction  A 
affecting  immoveable  projjerty,"  is  admissible  in  a 
suit  for  damages  for  breach  of  such  covenants,  pro- 
vided the  document  conform  to  the  reciuirements  of 
the  exceptive  clause  of  s.  17  of  Act  III  of  1877  ;  but 
where,  as  in  the  present  ease,  the  evidence  of  the 
covenant  is  contained  in  a  document  itself  pur- 
porting to  assign  an  interest  in  immoveable  pro- 
perty,— the  covenant  being  ambiguous  and  un- 
certain \\  ithout  reference  to  such  assignment, — the 
document  is  not  excepted  from  the  necessity  of 
registration.  Raju  Balu  v.  Krishnarav  Ram- 
chandra    .         .         .  I.  Ij.  B.  2  Bom.  273 


144. 


cl.  (n)   and 


s.  18 — Beceipt 

Although  under 


not  affecting  mortgage-debt 
the  Registration  Act  (111  of  1873],  s.  17,  cl.  (n),  a 
receipt  given  by  a  mortgagee  purporting  to  extin- 
guish the  mortgage-debt  does  recjuire  registration  : 
— Held,  that  the  language  of  the  receipt  in  the 
present  case  did  not  indicate  any  intention  to  extin- 
guish or  limit  the  mortgagor's  interest,  and  that 
therefore  registration  was  unnecessary.  Uppala- 
KANDi  KrxHi  KuTTi  Ali  Haji  v.  Kunnam  Mithal 
Kottaprath  Abdul  Rahiman 

I.  li.  E.  19  Mad.  288 
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145 Receipt  purporting  to  ex- 
tinguish mortgage — Receipt  only  covering  in- 
terestof  one  co-mcr'gngft.     The  provisions  of  s.  17, 


cL  (»),  of  Act  III  of  1877  do  not  apply  to  a  receipt 
which  purports  to  extinguish  not  the  entire  mort- 
gage, but  only  the  rights  under  the  mortgage  of  one 
of  the  co-morteages:.     Sri  Ram  r.  Kesri  Mal 

I.  L.  R.  18  All.  338 

and  ,«ee  Cases  cxder  cl  .(c)  of  this  sectiox. 

146.  cL  (o)— Certificate  of  sale — 

Sale  of  immcveahle  prop(r!y.  A  certificate  of  sale  of 
immoveable  property  of  the  value  of  more  than  one 
hundred  rupees  must  be  registered,  and  the  fact  of 
sale  cannot  be  proved  except  by  the  production  of 
such  certificate.  Mrxji  Bechab  v.  Anupram 
Bechak     ....       7  Bom.  A.  C.  136 


Padtt  Maihari  v.  Rakhmai 
A^voxYMors  Case  . 

147. 


10  Bom.  436 
6  Mad.  Ap.  40 

Certificate  of  sale 

— Priority  of  registered  over  unregistered  deeds — 
Bom.  Reg.  IX  of  1S27,  s.  3,  cl  2.  Held,  that  a  certi- 
ficate of  sale  was  not  a  document  of  such  a  charac- 
ter as  to  be  entitled  by  law  to  priority,  by  virtue  of 
its  being  registered,  over  an  unregistered  lease,  but 
that  it  came  ^vithin  th?  class  of  documents  described 
in  Regulation  IX  of  1827,  s.  3,  cL  2,  as  judicial  pro- 
cess, which  may,  at  the  option  of  the  holder,  be 
registered,  but  the  force  and  effect  of  which  is  in  no 
wise  to  dejjcn  1  on  their  being  registered.     Fakir- 

CHAXD     GoVIXDRAil    V.    KaHAXDAS    BhAGVAXDAS 

3  Bom.  A.  C.  167 
148, Certificate      of 


sale.  A  certificate  of  sale  requires  registration  under 
8.  17  of  the  Reeistration  Act  in  order  to  make  it 
admissible  in  evidence  under  s.  49  Harkisas- 
DAS  Naraxdas  r.  Bai  Ichha 

I.  li,  R.  4  Bom.  155 

149. Certificate  of  sale 

—Civil  Procedure  Code,  1SS2,  s.  316.  Held,  that  a 
sale  certificate  granted  under  s.  316  of  the  Gvil  Pro- 
cedure Code  is  not  a  document  the  registration  of 
which  is  compulsory-  under  the  Registration  Act, 
1877,  s.  17  (h).  Masarat-ux-xissa  v.  Adit  Ram 
I.  Ij.  R.  5  All.  568 

HrsAixi  BEorM  v.  Mclo     .  I.  L.  R.  5  All.  84 


150. 


Certificate  of  sale 


— Construction  of  Act — Maxim  "  OpHmus  legis  in- 
terpret ccmsuetudo."  Sale  certificates  granted  under 
the  provisions  of  s.  259  of  Act  VIII  of  1859  are  not 
documents  the  registration  of  which  is  compulsory 
under  the  provisions  of  s.  17  of  the  Registration  Act 
of  1871.  Prokash  Chuxder  Dass  i-.  Tarachaxd 
Bass        .       I.  I.  R.  9  Calc.  82  :  12  C.  L.  R.  1 


151. 


Certificate  of  sale 


— Admissibility  in  evidence — Evidence  to  prove  sale. 
A  certificate  of  sale,  issued  under  s.  259  of  the  Code 
of  Civil  Procedure,  1859,  is  an  "  instrument  " 
requiring  registration  within  the  meaning  of  Act  XX 


of  1866,  s.  17.  \\'here  such  a  certificate  is  not  regis- 
tered, other  evidence  is  not  admissible  to  prove  the 
sale.  Per  Xaxabhai  Haridas,  J. — An  unregister- 
ed certificate  of  sale  is  not  only  inadmissible  in  evi- 
dence, but  invalid.     Padu  Maehari  r.  Rakhmai 

10  Bom.  435 

L.\LBHAI      L.\KHMIDA5      V.      K.A.MALrDIX      HUSEX 

Khax        ....  12  Bom.  247 

See  Haekishaxdas  Xaraxbas  r.  Bai  Ichha 

I.  li.  R.  4  Bom.  155 


152. 


^  Certificate       of 


sale — Certificate  of  pai/meut — Receipt — Beng.  Reg. 
VIII  of  mo,  s.'  15.  'cl.  1— Civil  Procedure  Code, 
nil  of  1S59,  s.  259  {X  of  1^77,  s.  316).  A  certifi- 
cate of  payment  granted  under  the  provisions 
of  cl.  1,  s.  15  of  Regulation  ^^II  of  1S19.  is 
admis^sible  in  evidence  without  being  registered. 
Qu  ■  re  :  Whether  a  sale  certificate  granted  under 
Act  X  of  1877,  s.  316  (corresponding  to  ^^.  259  of  Act 
M^II  of  1859),  is  admissible  in  evidence  without 
beins  reTistered.  Abdool  Aziz  Biswas  r.  Radha 
KvxTo  KoBiRAJ         .         .  I.  L.  R.  5  Calc.  226 

Certificate     of 


153. 

sale   Quaere  : 
tratiou  ? 


Does  a   certificate  of  sale  need  regis- 

BeXODI  LuVL  GhOSE  l-.  TA>UZrDDIX 

7  C.  L.  R.  115 

See  Rajeishex  Mookeejee  v.    Radha    Madhtb 
Haldar     .         .         .         .  21  'W .  R.  349 

154.   — Certificate      of 

sale — Memorandum  declaring  person  to  he  purchaser 
at  sale.  What  operates  to  create  the  property  recog- 
nized as  a  right  of  occupancy  is  the  revenue  sale 
and  consequent  entn*'  of  the  occupant 's  name  in  the 
Collector's  books.  A  memorandum  therefore  de- 
claring a  person  to  be  the  successful  bidder  at  the 
sale  is  not  an  instrument  creatine.'  or  declaring  an 
interest  in  immoveable  property  and  requiiing  regis- 
tration imder  s.  17  of  Act  XX  of  1866.  Ghe- 
labhai  Bhikaridas  v.  Praxjivax  Ichharam 

11  Bom.  218 

155 Certificate      of 

sale— Civil  Procedure  Code,  1S59,  s.  259.<  Under 
Act  VIII  of  1859,  s.  259.  and  Act  XX  of  1866,  s. 
17  and  s.  2.  it  was  necessary  to  register  the  certi- 
ficate of  sale  itself,  and  not  merely  the  memoran- 
dum of  the  certificate  of  sale.  Srixivasa  Sastri  v. 
Sesh-wyaxgar  .         .     I.  L.  R.  3  Mad.  37 

156.      Certificate    of 

sale — Mortgage.  ^^Tiere  the  Subordinate  Judge  of 
Dehra  Dun  made  and  si.'ned  the  followins  endorse- 
ment on  J  deed  of  mortgage  of  immoveable  proper- 
ty :" "  This  deed  was  purchased  on  the  1st  Decem- 
ber 1875,  at  a  public  sale  in  the  Court,  of  Dehra 
Dun  by  A'  and  K,  plaintiffs,  for  R 2,400,  under 
special  orders  i>assed  by  the  Court  on  the  23rd 
November  1875,  in  the  case  of  A'  and  K,  plaintiffs, 
against  R,  for  self,  and  as  guardian  of  the  heir  in 
possession  of  the  estate  left  by  M  " — Held,  Per 
Spaxkie,  J..  that  this   instrument  operated  as  a 
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sale  certificate  and  consequently,  as  it  related  to 
immoveable  property  of  the  value  of  RlOO  and 
upwards,  it  required  to  be  registered.  Held,  per 
Oldfield,  J. — That  as  the  instrument  operated 
to  assign  the  deed  of  mortgage  to  the  auction- 
purchasers,  it  for  the  same  reason  required  to  be 
registered.     Kax^\hia  Lal  v.  Kali  Din 

I.  L.  R.  2  All.  392 


157. 


—  Certificate       of 


sale — Property  sold  in  lots — Single  sale-certificate  for 
lots  each  vnder  BICO.  In  compliance  with  an  appli- 
cation for  the  sale  of  land  to  satisfy  a  decree,  the 
Civil  Court  put  up  certain  land  to  auction  in  four 
lots.  One  lot  was  purchased  by  the  plaintiff  for 
ESS,  and  each  of  the  other  three  were  bought  by 
him  for  less  than  RlOO,  the  price  for  the  whole 
amounting  to  Rlll-8-0,for  which  amount  the  Court 
granted  a  single  certificate  of  sale  dated  10th  Feb- 
ruary 1874.  This  certificate  was  never  registered. 
The  plaintiff  applied  to  be  put  in  possession,  but, 
the  defendant  resisting  him,  his  application  Mas  re- 
jected. On  the  16th  of  November  1879,  the  plaintiff 
brought  this  suit  to  have  his  right  (Jeclarcd  to  tl  e 
piece  bought  for  R88  and  to  recover  its  possession. 
Along  -uith  the  plaint  the  plaintiff  produced  the  un- 
registered certificate  of  sale  of  the  10th  Fcbniary 
1874.  On  the  application  of  the  plaintiff,  another 
certificate  for  the  same  property  was  issued  by  the 
Court  to  the  plaintiff  on  the  31.st  of  October  1877, 
that  is,  three  years  after  the  confirmation  of  sale. 
This  was  registered  on  the  20th  of  December  1877, 
and  was  produced  by  the  plaintiff  in  the  proceed- 
ings which  gave  rise  to  the  present  suit.  It  was 
obtained  by  the  plaintiff  on  the  23rd  of  February 
1880,  and  tendcrtd  in  evidence,  but  was  rejected 
under  s.  63  of  the  Code  of  Civil  Procedure  (XIV  of 
1882).  Held,  that,  although  the  four  lots  pur- 
chased by  the  plaintiff  at  the  auction-sale  were  in- 
cluded in  one  certificate  of  sale,  such  certificate, 
although  one  instrament  in  form,  should,  for  the 
piirpcse  of  regisi  ration,  be  regarded  as  four  separ- 
ate ceitifieates  of  the  four  scA-eral  lots,  each  of 
Mhich  did  not  require  registration.  Devidas 
Jagjivan  r.  Pirjada  Begam 

I.  L.  R.  8  Bom.  377 

158.—      —  "Withdra"tval  petition   set- 

ting out  terms  of  compromise  filed  in 
Court — Svhsiqvent  suit  for  land  referred  to  in 
the  compromise — Necessity  for  rcgiMration.  In 
1893,  plaintiff  sued  defendants  for  possession  of 
certain  immoveable  property.  The  parties  then 
entered  into  a  compromise,  by  the  terms  of  which 
defendants  were  to  give  plaintiff  a  portion  of  the 
property  sued  for.  They  then  filed  a  petition  in 
Court,  setting  out  the  agreement  at  which  they  had 
arrived,  and  asking  that  the  suit  might  be  with- 
drawn. The  Court  thereupon  ordered  the  suit  to  be 
struck  off  the  file,  and  made  an  order  as  to  costs. 
The  agreement  was  never  registered.  Plaintiff, 
relying  on  the  agreement,  now  sued  to  have  it 
established  and  to  recover  possession  of  the  pro- 
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perty  to  which  he  was  entitled  under  it.  Held, 
that  the  agreement  should  have  been  registered, 
and    that    the  suit     brought     on     it   must     fail. 

MUIHAYYA  V.    VeNKATAEATNAM   (1901) 

I.  L.  R.  25  Mad.  553 


159. 


Deed   of  gift  of  immove- 


able property — Registration  by  legal  represen- 
tative after  death  of  donor — Validity  of  gift.  The 
voluntary  registration  of  a  deed  of  gift  by  the  legal 
representative  of  the  donor  has  the  same  effect  as 
its  voluntary  registration  by  the  donor  himself  in 
his  lifetime.  Meiyyaltj  Nadak  v.  Anjalay  (1902) 
I.  L.  R.  25  Mad.  672 

160.  ^ Petition  settling  disputes 

regarding  immoveable  property— C/nrey/sferei 

instr^imejit — Non-tesfamcntary  document — Admissi- 
bility of  evidence.  In  proceedings  for  obtaining 
Letters  of  Administration,  the  parties  having  settled 
their  disjjutes  presented  a  petition  to  the  Court  to 
the  following  effect  : — ' '  That  I,  Gyanoda  Sundari 
Dassi  will  get  10-anna  share  of  all  the  moveable  and 
immoveable  properties  left  by  Kristomoni  deceased, 
and  I,  Ishwar  Chandra  Sarkar,  will  get  the  remain- 
ing 6-anna  share. "  .  .  .  .  "  Be  it  explicitly 
expressed  that  after  taking  out  the  Letters  of  Ad- 
ministration I,  Gyanoda  Sundari  Dassi,  shall  ami- 
cably take  10-anna  share,  and  I,  Iswhar  Chandra 
Sarkar,  shall  take  6-anna  share  of  the  movable 
and  immovable  properties,  after  dividing  the  shares 
by  demarcation."  No  order  was  made  on  this 
petition.  The  properties  were  of  the  value  of 
over  one  hundred  rupees.  Held,  that  the  petition, 
unless  registered,  would  be  inadmissible  in  evidence. 
Pranal  Anni  v.  Lakshmi  Anm,  I.  L.  R.  22  Mad. 
BOH,  referred  to.  Kali  Chaean  Ghosal  v.  Ram- 
chandea  Makbal  (1903)  .  I.  L.  R.  30  Calc.  783 

161. els.  (b)    and   (h)— Deed  of 

partnership — Partnership) — Clause  giving  one  part- 
ner only  a  right  of  redemption  of  mortgaged  property — 
Document  giving  right  to  obtain  another  document — 
Evidence.  A  deed  of  partnership,  which  contained 
a 'clause  stating  that  the  partnership  property  was 
mortgaged,  and  giving  one  only  of  the  partners  a 
right  of  redemption  for  and  during  a  future  period 
of  limited  duration,  was  held  to  declare  a  right  in 
imm.oveable  property,  and  therefore  to  need  regis- 
tration under  clause  (6)  of  s.  17  of  the  Registra- 
tion Act  (III  of  1877),  to  make  it  admissible  in  evi- 
dence. Maung  Po  Hti  v.  Mahojied  Cassim  (1903  ) 
I  L.  R.  30  Calc.  1016 
B.C.  7  C.  W.  N.  861 
L.  R.  30  I.  A.  230 


162. 


cl.  (d) — Lease  for  agricul- 


tural purposes — Transfer  of  Property  Act  (IV  of 
1-SS2),  ss.  107,  117 — Lease  reserving  annual  rent — 
Ter7n  exceeding  five  years.  Defendants  executed  an 
instrument  by  which  they  leased  a  6e/e?  garden  from 
plaintiff  for  an  indefinite  period  at  an  annual  rent 
of  R  35.  The  instrument  was  not  registered.  Rent 
having  fallen  into  arrears,  plaintiff  sued  to  recover 
the  same,  when  it  was  pleaded  in  defence  that  the 
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instrument  of  lease  was  inadmissible  in  evidence  for 
want  of  registration.  The  Munsif  dismissed  the  snit 
on  the  grounds  (1)  that  the  lease  was  not  for  asri- 
cultural  purposes,  and  that  therefore  its  registration 
was  compulsory  under  s.  107  of  the  Transfer  of  Pro- 
perty Act,  and'(2)  that,  assuming  it  to  be  an'agri- 
cultural  lease,  its  registration  was  compulsory  under 
s.  17,  cl.  (d),  of  thc^ Indian  Registration  Act,  inas- 
much as  it  was  not  a  lease  for  a  term  not  exceeding 
five  years.  On  a  petition  being  filed  to  revise  the 
Munsif's  decree  :  Held,  (i)  that  a  lease  of  land  for 
the  cultivation  of  betel  is  an  agricultural  lease. 
Kunhayen  Haji  v.  Mayan,  I.  L.  R.  17  Mad.  98, 
not  followed  ;  (ii)  that,  athough  the  lease  might 
continue  beyond  five  years  in  the  event  of  neither 
party  determining  it  in  the  meanwhile,  it  was  not  a 
lease  for  a  term  exceeding  five  years  as  either  party 
might  determine  it  before  *khe  expiration  of  that 
period.  Virammal  v.  Bungaijyangar,  1.  L.  B.  4 
Mad.  381,  followed.  Inasmuch  as  the  annual  rent 
was  under  B50,  registration  was  optional,  and 
plaintiff  was  not  precfuded  from  proving  the  letting 
by  oral  evidence  or  by  proof  of  the  unregistered  in  - 
strument.  MotrGESA  Chetti  r.  CHnrs-ATHA^is  i 
GotJ>-DAX  (1901)     .         .     I.  L.  R.  24  Mad.  421 

163.  Agreement  to  lease — Dar- 

hfiast  application — Endorsement  sanctioning  ap- 
plicaiion — Communication  to  applicant — Document 
not  expressed  to  he  for  over  five  years  nor  for 
rent  exceeding  S.50  per  annum — Necessity  for  regis- 
tration. Apphcation  was  made  to  a  devasthanam 
for  some  waste  land  on  darkhast.  The  manager 
of  the  devasthanam  sanctioned  the  grant  by  en- 
dorsement on  the  darkhast  application,  and-  this 
was  communicated  to  the  applicant.  The  docu- 
ment did  not  in  terms  purport  to  be  for  a  period 
exceeding  five  years,  nor  did  the  rent  reserved  by  it 
exceed  R50  per  annum.  Held,  that  it  must  be 
taken  to  be  an  agreement  to  lease  and  in  consequence 
subject  to  the  provisions  of  the  Registration  Act  as 
if  it  were  a  lease.  But,  treating  it  as  a  lease,  it  did 
not  reqiiire  registration  under  s.  17  of  the  Regis- 
tration Act.  It  did  not  in  terms  purport  to  be  for  a 
period  exceeding  five  years  nor  did  the  rent 
reserved  by  it  exceed  R50  per  annum.  It  was 
therefore  exempted  from  registration  by  the  notifi- 
cation of  Government  published  under  that  section. 
The  criterion  for  purposes  of  registration  is  what  is 
expressed  on  the  face  of  the  document,  not  what 
incidents  may  be  annexed  by  custom  to  a  grant  of 
the  kind.  Even  though  one  such  incident  may  be 
that  the  grantee  is  entitled  to  hold  permanently, 
another  would  be  that  the  tenant  may  relinquish 
the  holding  at  the  end  of  any  fash,  and  therefore 
before  the  expiration  of  five  years.  Ramaswajiy 
Atyae  f.  THiErPATHi  Xaik  (1904) 

I.  Ii.  R.  27  Mad.  43 


164. 


cL  (e) — Composition  deed- 


Conveyance — Trustees  tender  the  deed.  The  expres- 
sion "  Composition  deed  "  as  used  in  s.  17  (e) 
of  the  Registration  Act,  III  of  1877,  denotes  a 
transaction   entered   into   by  a  debtor,  insolvent  or 


in  embarrassed  circumstances,  with  his  creditors- 
with  the  object  cf  paying  the  latter  a  composition 
upon  their  claims.  The  deetl  must  in  substance  be 
of  the  nature  of  a  composition,  not  a^conveyance. 
Hence,  where  a  debtorj^ transfers  his  property  to  a 
creditor  or  creditors  in  consideration  of  his  debts, 
i.e.,  when  he  parts  with  his  rights  absolutely,  the 
transaction  may  partake  of  the  nature  of  a  compo- 
sition, but  it  is  in  reality  a  conveyance.  It  is  other- 
wise where  with  the  consent  of  his  creditors  he  parts 
with  his  property  in  favour  of  a  trustee  for  the  pur- 
pose of  paying  the  composition  upon  the  claims, 
and  the  trustee  is  authorized  to  deal  with  the  pro- 
perty for  that  purpose.  A  composition  deed  for 
the  benefit  of  all  the  creditors,  not  comprising  the 
whole  of  the  property  of  the  judgment-debtor,  is 
not  void,  if  the  transaction  is  fair  and  hond  fide  and 
in  the  ordinary-  course  of  business  or  upon  the  pres  - 
sure  of  the  creditors.  It  does  not  become  void  by 
the  circumstance  that  it  is  signed  by  some  only  of 
the  creditors,  and  that  amone  them  are  some  whose 
debts  are  barred  by  limitation.  Malttkchaxd 
Amakchaxd  r.  ilA^siLAi.  Xa^sha  (1904) 

I.  L.  R.  28  Bom.  364 

165.    Release  from  mortgage — 

Release  of  part  of  mortgaged  property  on  part  payment 
of  mortgage  debt  effected  by  eiidorsement  on  Bond — 
Begistration.  A  portion  of  certain  property,  the 
subject  of  a  mortgage,  was  purchased  by  a  stranger 
to  the  bond,  who  paid  off  a  portion  of  the  mortgage- 
debt,  and  on  the  bond  the  fact  of  payment  together 
with  the  release  of  a  specified  portion  of  the  mort- 
gaged property  was  endorsed.  Held,  that  such  an 
endorsement  did  not  require  registration.  Gurdial 
Mai  V.  Jauhri  Mai.  I.  L.  B.  7  All.  SCO,  followed. 
Gang  A  Bakhsh  r.  Jagaxxath  (19()5) 

I.  L.  R  27  AU.  30& 

166.  Assignment  of  arrears  of 

profits— Trarj-s/fT  of  Property  Act  (IV  of  ISSC}, 
s.  5- — Begiiirat'on — Lanibrirdar  atyl  co-sharer.  A 
deed  of  assignment  of  profits  already  due  by  a 
lambardar  to  a  co-sharer  does  not  require  to  be 
registered,  either  by  virttie  of  s.  17  of  the  Regis- 
tration Act,  1877.  or  by  virtue  of  s.  54  of  the 
Transfer  of  Propertv  Act",  1882.  Da5I0DAK  Das  v. 
GiEDHARi  Lal  (1905)       .       I.  L.  R.  27  All.  564 

167.  Sale  of  standing  timber 
— Begistration — Immoveable  property.  Held,  that  a 
document,  which  purported  to  be  a  "  theka  "  of 
a  certain  portion  of  a  forest  "  for  all  kinds  of 
trees  "  for  two  years  was  not  a  d.  cument  convey- 
ing an  interest  in  immoveable  property  and  did 
not  require  to  be  registered.  Seeni  Chettiar  v. 
Santhanathan  Chettiar,  I.  L.  B.  20  Mad.  -53,  dis- 
tinaniished.  Ma-.httra  Das  v.  jAnrBm  Thapa 
(1905)        .         .         .  I.  Ii.  R.  28  All.  277 

168.  Conveyance  by  registered 

deed  to  transferee,  Mrho  has  notice  of  pre- 
vious agreement — Agreeme-nt  to  convey  and  pos- 
session given  to  transferee — Estoppel.  It  was  agreed 
amongst    certain   successful   plaintiffs,   who   by   a 
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decree  of  Court  had  become  entitled  to  a  large 
estate,  that  a  certain  relative,  who  had  helped  them 
in  their  suit  should  have  a  share  in  the  property, 
and  this  agreement  was  carried  out  to  the  extent 
'that  this  person's  name  was  entered  in  the  village 
papers  as  a  co-sharer  and  he  was  put  int »  possession 
by  consent  of  the  other  co -sharers,  but  no  convey- 
ance of  the  share  was  executed  and  registered. 
Subsequently  one  of  the  original  donors  purported 
to  sell  the  share  so  assigned  to  a  person,  who  had 
notice  of  the  terms  upon  which  it  was  held  by  the 
original  donee.  Hel'l,  that  this  sale,  even  though 
carried  out  by  n:eans  of  a  registered  instrument, 
was  ineffectual  as  against  the  rights  of  the  original 
dcnee,  inasmuch  as  both  the  vendor  knew  that  in 
equity  he  could  not  have  a  title  to  convej",  and  the 
vendee  also  was  aware  that  the  vendor  could  not 
convey  without  committing  a  fraud  on  the  original 
donee.  BenJiam  v,  Kenne,  1  Johnson  d-  Hemming, 
6H5,  702.  Greaves  v.  Toficld,  L.  B.  14  Ch.  D.  5'U3, 
and  Le  Neve  v.  Le  Neve,  S  Atk.  646,  referred  to. 
ANxr  Mal  v.  Collector  of  Bareilly  (1906) 

I.  L.  R.  28  All.  315 


169. 


—   Compromise   of  suit  em^- 


bodied  in  a  decree — Beg i strut  ion.  In  a  suit 
for  possession  of  certain  plots  of  land  reference  was 
made  as  part  of  the  evidence  in  the  case,  to  a  cnm- 
promise  in  a  previous  suit  relating  to  other  lands, 
but  which  dealt  also  with  the  lands  in  suit  and  had 
been  incorporated  into  the  decree  of  the  Court  in 
the  previous  suit.  Held,  that  such  compromise  did 
not  require  registration  and  was  admissible  in  evi- 
dence. Bindesri  Naik  v.  Gangei  Saran  Sahu,  I.  L. 
B.  20  All.  171,  and  Pranal  Anni  v.  Lakshmi  Anni, 
I.  L.  B.  22  Mad.  508,  referred  to.  Birhhadra  Bath 
V.  Kedpatara  Panda,  1  C.  L.  J.  3SS,  considered. 
PvAGHUBAXs  Maki  Singh  V.  Mahabir  Sixgh  (1906) 

I.  L.  R.  28  All.  78 

170.  Division    of   a    mortgage 

into  two  to  escape  registration — Begistration. 
Held,  that  there  is  nothing  in  tlie  Registration  Act 
to  render  illegal  the  division  of  what  was  apparently 
one  mortgage  transaction  relative  to  a  loan  of  R198 
into  t^\o  mortgages  of  even  date  each  for  R99. 
Ramji  Mal  v.  Chhote  Lal  (1906) 

I.  L.  R.  29  All.  50 

171. Petition    of    compromise 

containing  a  recital  of  a  previous  oral 
agreement  for  lease — Stamp — Begistration — 
Evidence.  WHierc  a  petition  of  compromise  merely 
contained  a  recital  of  a  previous  oral  agreement 
for  lease  : — Held,  that  it  did  not  require  registration 
or  stamp.  Jt  was  evidence  of  an  oral  agreement, 
but  not  an  agreement  in  itself.  Pitambar  Gain 
V.  Uddhab  Mondal  (1908)     .      12  C.  W.  N.  59 

172 Suit  for  registration — Suits 

Valuation  Act,  s.  S — Suit  for  registration  of  docu- 
ment under  s.  77  of  Begistration  Act  does  not  fall  for 
purposes  of  Court-fees  within  s.  7,  cl.  ( /)  (c)  of  the 
Court  Fees  Act,  hut  under  Art.  17  (6)  of  Sch.  II  of  the 
Act — Such  suit  to  be  valued  for  purposes  of  jurisdic- 


REGISTRATION     ACT     (III    OF    1877) 

— contd. 
s.  17 — contd. 

lion  on  the  value  of  the  property.  A  suit  for  regis- 
tration of  a  document  under  s.  77  of  the  Registra- 
tion Act  is  not,  for  the  purposes  of  payment  of 
Court-fees,  a  suit  for  a  declaratory  decree  with  con- 
sequential relief  within  s.  7,  cl.  (4)  (c)  of  the  Court 
Fees  Act,  but  is  a  suit  in  which  it  is  not  possible 
to  estimate  at  a  money  value  the  subjeci-matter  in 
dispute,  within  Art.  17  (6)  of  Sch.  II  of  the  Act. 
The  Court-fee  payable  in  such  cases  is  a  fixed  fee 
of  10  i-upees.  Jantoo  v.  Badha  Canto  Dass,  I.  L.  R. 
S  Cede.  515,  followed.  Savarimtithu  Pillai  v.  Ala- 
giam  Pillai,  12  Mad.  L.  J.  88,  followed.  The  ques- 
tion of  valuation  for  pui'poses  of  jurisdiction  is  not 
in  such  cases  to  be  decided  under  s.  8  of  the  Suits 
Valuation  Act.  The  value  in  such  cases  will  be  the 
value  of  the  interest  created  by  such  document. 
Bamah-ishna7nma  v.  Bhagamma,  I.  L.  B.  13  Mad. 
56,  followed.  Ramu  Aiyar  v.  Saxkara  Aiyar 
(1908)         .         .  I.  L.  R.  31  Mad.  89 

173.       Dastak.      A     dastak    which 

merely  allows  a  tenant  to  take  possession  of  the 
land  and  to  cultivate  it  does  not  require  registration 
as  it  is  not  a  lease  for  any  term  exceeding  one  year 
or  a  lease  from  year  to  year  or  a  lease  reserving  an 
annual  rent.  Ahmud  Bepari  v.  Tohi  Mahomed 
(1894)        .  .  .  .        13  C.  W.  N.  267 

174. s.    17    (1)— Hypothecation 

clause  in  consent-decree — Matters  outside  the 
cope  of  suit,  if  may  he  embodied — Terms  introduced 
as  a  consideration  for  relief  given — Begistration — 
Begistration  Act  (III  of  1877),  s.  17  (i)—Whetlier 
mortgage  or  charge — Transfer  of  Property  Act  {IV  of 
1882),  ss.  58,  100.  In  a  suit  for  recovery  of  money 
due  on  bahi-khatta  accounts  a  decree  was  made 
upon  a  petition  of  compromise  for  the  payment 
by  the  defendants  of  a  certain  sum  by  instalments. 
The  decree  further  declared  that  certain  immove- 
able properties  specified  in  the  petition  of  compro- 
mise "  shall  be  hypothecated  for  the  realisa- 
tion of  the  money  and  that  the  defendants  shall 
not  be  able  to  create  any  incumbrance  on  the  .same.  "■ 
Held,  that  having  regard  to  el.  (i)  of  s.  17  of  the 
Registration  Act  the  latter  clause,  even  if  it  amount- 
ed to  a  mortgage,  A\ould  not  rcqiiire  registration. 
Bendesri  Naik  v.  Ganga  Saran  Sahu,  2  C.  W.  N. 
129  :  s.c.  L.  B.  25  I.  A.  9  :  I.  L.  B.  20  All.  171  ; 
Pranal  Annee  v.  Lakshmi  Annee,  3  C.  W.  N.  485  : 
s.c.  L.  B.  26  I.  A.  101  :  I.  L.  B.  22  Mad.  508, 
followed.  Baghtihans  Mani  Singh  v.  Mahah'r  Sinjh, 
I.  L.  B.  28  All.  78  ;  Patha  Muthammal  v.  Esup 
Boirther,  I.  L.  B.  29  Mad.  365  ;  Gupta  Narain  Das 
v.  Bijoya  Sundari  Dehya,  2  C.  W.  N.  663,  referred 
to.  That  the  hypothecation  of  immoveable  pro- 
pert}'  was  the  consideration  for  the  time  allowed  for 
payment  of  the  sum  decreed  by  instalments,  and 
tlius  formed  an  integral  and  necessary  part  of  the 
adjustment  of  the  claim  in  the  suit ;  and  the  Court 
did  not  act  contrary  to  the  provisions  of  s.  375  of 
the  Civil  Procedure  Code,  in  inserting  this  clause  in 
the  consent  decree.  Birhhadra  v.  Bath  Kalpatara 
Panda,  1  C.  L.  J.  388  ;  Gurdeo  Singh  v.  Chandrikah 
Singh,  5  C.  L.  J.  611,  distinguished.     Baghubans 
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REGISTRATION    ACT    (III    OF     1877)- 
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Mani  Singh  v.  Mahabir  Singh,  I.  L.  R.  2S  All. 
78  ;  Gvpfa  Narain  Dass  v.  Bejoya  Sundari  Debya, 
2  C.  W.  N.  f,f:^  ;  Puma  Chandra  SurLar  v.  Nil- 
madhub  Nandi,  ■'■  C.  W.  N.  4S5,  relied  on.  Held, 
further,  on  the  construction  of  the  h\-pothecation 
clause,  that  it  merely  created  a  charge  within  the 
meaning  of  s.  100  of  the  Transfer  of  Property  Act 
and  not  a  mortgage  within  s.  58.  Tancred  r.  Dela- 
goa  Bay  and  East  Africa  Railway  Co.,  23  Q.  B.  D. 
239  ;  Burlinsan  v.  Hall,  12  Q.  B.  D.  347,  reUed  on. 
The  question  whether  any  particular  t«rm  of 
petition  of  compromise  incorpr  rated  in  a  compro- 
mise decree  relates  to  the  suit  or  is  covered  by  its 
subject-matter  must  be  decided  from  the  frame  of 
the  suit,  the  relief  claimed  and  the  relief  allowed  by 
the  decree  on  adjustment  by  law"ful  agreement. 
The  mutual  connection  of  the  different  parts  of  the 
relief  granted  by  a  consent-decree  is  an  important 
element  for  consideration  in  each  case  in  deciding 
whether  any  portion  of  the  relief  is  within  the  scope 
of  the  suit.  No  hard  and  fast  rule  can  be  laid 
dowTi  and  each  case  must  be  governed  by  its  own 
facts.  GoBixDA  Chaxdra  Pattl  v.  Dwarka 
Nath  Paul  (1908)  .     I.  L.  R.  35  Cale.  867 

12  C.  W.  N.  849 


175.  - 
21,     24 


ss.  17,  18   els.    (d)   and   (f), 

and  77 — Document  relinquishing 
right  of  inheritance — Transfer  of  Property  Act 
(IV  of  1SS2),  ss.  6.  19  and  21— Succession  Act  (X 
of  ISf'O),  s.  107 — Document  u-hereby  a  Mahomedan 
daughter  relinquished  her  right  of  inheritance  to  her 
fathers  property — Refusal  to  register  on  the  ground 
that  the  docmnent  did  not  contain  sufficient  description 
of  property — Discretion  of  Registrar — Vested  or  con- 
tingent interest — ^'Spes  Successionis^' — Alteration 
not  affecting  the  legal  effect  of  the  contract.  A  Maho- 
medan daughter  executed  in  favour  of  her  father  a 
document  under  which,  in  consideration  of  her 
receiving  R 9,000.  she  relinquished  her  right  of  in- 
heritance to  the  father's  property  and  also  to  cer- 
tain ornaments  directed  to  be  given  to  her  by  her 
mother.  The  document  was  presented  for  registra- 
tion to  the  Sub-Registrar,  who  accepted  the  regis- 
tration fee,  which  was  endorsed  on  the  document 
and  subsequently  refused  to  register  the  decument 
on  the  ground  that  its  execution  was  denied  and  that 
it  did  not  contain  sufficient  description  of  the  im- 
moveable property  to  which  t  related — ss.  35  and 
21  of  the  Registration  Act  (III  of  1877).  On  appeal 
to  the  Registrar,  he  held  that  the  execution  of  the 
document  was  proved,  but  refused  registration  on 
the  ground  that  the  provisions  of  s.  21  had  not  been 
complied  with.  Thereupon  a  suit  having  been  filed 
under  s.  77  of  the  Registration  Act  (III  of  1877)  for 
a  decree  directing  registration  of  the  document : — 
Held,  allowing  the  claim,  that  s.  21  of  the  Registra- 
tion Act  (III  of  1877)  did  not  apply.  The  docu- 
ment could  not  be  treated  as  relating  to  property 
because  it  related  to  mere  heirship  :  much  less 
eould  it  relate  to  immoveable  property  capable  of 
being  described  and  identified.  Supposing  that  s. 
21  was  applicable  and  that  the  document  related  to 


immoveable  property,  then  the  conditions  of  the 
section  were  satisfied,  because  under  the  document 
the  executant  gave  up  her  right  of  inheritance  to 
such  of  her  father's  immoveable  property  as  he 
might  leave  on  his  death  and  that  this  is  not  only  a 
sufficient,  but  the  only  description  that  could" be 
given  of  tie  property.  Held,  further,  that  d.  - 
cument  did  not  fall  within  the  category'  of  any  of 
the  documents  mentionetl  in  s.  17  of  the  Re?istra- 
tion  Act  (III  of  1877).  It  fell  within  els.  (d) 
and  if)  of  s.  18  of  the  Act.  It  fell  within  d.  {d) 
of  s.  1 8.  because  there  was  a  release  by  the  executant 
of  her  right  to  certain  ornaments  to  which  she  had  a 
present  right.  It  fell  within  el.  (/)  because  it 
was  a  document  under  which  the  executant  agreed 
to  release  her  right  as  heir  to  her  father  and  that 
belonged  to  a  class  of  documents  not  mentioned  in 
s.  17  and  not  falling  within  the  preceding  clauses  of 
s.  18.  Where  a  Sub-Registrar  or  Registrar  receives 
a  document  and  the  registration  fee,  and  endorses 
the  payment  on  the  document  and  issues  a  com- 
mission for  taking  evidence,  he  must  be  regarded  as 
having  exercised  his  discretion  under  s.  21  of  the 
Registration  Act  (III  of  1877)  and  accepted  the 
docurrent  for  registration.  But  even  it  there 
was  at  first  no  acceptance  under  that  section, 
that  being  a  matter  in  his  discretion,  the  Court 
cannot,  under  s.  77  of  the  Act.  question  the  subse- 
quent exercise  of  such  discretion.  The  discretion 
under  s.  21  arises  where  a  non-testamentary  docu- 
ment ' '  relates  to  immoveable  property. ' '  Where 
it  does  not  so  relate,  the  section  cannot  apply  and 
the  discretion  cannot  arise.  It  is  open  for  a'  Civil 
Court  to  enquire  into  such  question  in  a  suit  under 
s.  77  of  the  Act.  The  right  of  a  son  or  daughter 
or  other  heir  of  a  person  to  inherit  his  property  is 
not  an  estate  in  remainder  or  in  reversion  in  im- 
moveable property  or  an  estate  otherwise  deferred 
in  enjoyment.  It  is  neither  a  vested  nor  a.  contin- 
gent right.  It  does  not  come  within  the  definitions 
of  "  a  vested  interest  "  in  s.  19  of  the  Transfer  of 
Projperty  Act  (IV  of  1882),  or  of  "a  contingent 
interest  "ins.  21  of  the  Act  and  s.  107  of  the  Indian 
Succession  Act  (X  of  1865).  So  far  from  being  a 
vested  or  <%  contingent  right,  or  a  risht  in  present  or 
in  future,  it  is,  in  the  language  of  cl.  (a)  of  s.  6  of 
the  Transfer  of  Property  Act  (IV  of  1S82).  "  the 
chance  of  an  heir-apparent  succeeding  to  an  estate  " 
or  "  a  mere  possibility  of  succession  "  which  cannot 
be  transferred.  A  mere  spc-s  successionis  is  un- 
known to,  and  not  recognised  by,  Mahomedan  law. 
An  alteration  to  be  material  for  the  purpose  of 
registration  must  affect  the  legal  effect  of  the  con- 
tract so  as  to  make  it  cease  to  be  the  same  instru- 
ment. Abdool  Hooseix  v.  Goolam  HoosErN- 
(1905)  .         .         .     I.  L.  R.  30  Bom.  304 

176.  ss.   17  (b)   and   47— Mort- 

g£ige  deed — Date  of  executton  of  deed — Date  of  regis- 
tration— Priority — Construction — Executionof  the  deed 
on  plain  paper — Stibsequerit  registration — Complete 
transaction — Unpaid  con-^iderat ion-money.  On  the 
24th    May    1900,    the  defendant  No.  1  mortgaged 
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■certain  lands  to  plaintiff  for  R  1,300,  of  which  R775 
were  in  respect  of  past  debts  and  R525  were  to  be 
advanced  in  cash.  This  latter  sum  the  defendant 
No.  1  did  not  attempt  to  receive.  The  deed  was 
written  on  a  plain  paper  bearing  one  anna  receipt 
stamp,  and  it  Mas  attested  by  two  witnesses.  The 
deed  itself  contained  a  recital  that  the  mortgagor 
(defendant  No.  1)  was,  within  15  days  from  its  date, 
to  execute  a  mortgage  on  a  stamped  paper  and 
get  it  registered.  This  he  failed  to  do.  The 
plaintiff  thereupon  presented  the  original  deed 
for  registi'ation  on  the  30th  July  1900,  and  it 
was  duly  registered  at  a  subsequent  date  on  the 
payment  of  stamp  duty  and  penalty.  In  the  mean- 
time, on  the  4th  June  1900,  the  defendant  No.  1 
sold  five  survey  numbers  from  out  of  the  above 
lands  to  the  defendant  No.  2 ;  this  sale-deed 
was  registered  on  the  4th  July  1900.  On  this 
latter  date  the  defendant  No.  1  mortgaged  4  more 
survey  numbers  out  of  the  same  property  to 
defendant  No.  3  ;  and  the  deed  was  registered  on 
the  same  day.  The  plaintiff  then  brought  this  suit 
to  recover  his  money  by  sale  of  the  property  mort- 
gaged to  him.  Held,  that  it  was  clear  from  the 
terms  of  the, plaintiff's  deed  that  legally  the  mort- 
gage therein  contained  began  to  operate  from  the 
date  of  the  document,  that  is,  in  other  words,  it  was 
not  a  document,  which  merely  created  a  right  to 
demand  another  document,  but  created  as  between 
the  parties  a  charge  in  the  nature  of  a  mortgage. 
Purmanandas  Jiwandas  v.  Diiarseif  Virji,  I.  L.  R. 
10  Bom.  101,  followed.  Held,  further,  that  the 
non-payment  of  R525  by  the  plaintiff  could  not 
affect  the  nature  of  the  document  itself  or  vary 
its  terms  :  the  defendant  No.  1  could  sue  to  recover 
the  unpaid  remainder  or  for  damages.  Held,  also, 
that  the  plaintiff's  document,  though  registered 
later  than  the  deeds  of  defendants  Nos.  2  and  3,  was 
by  .virtue  of  its  prior  execution,  entitled  to  priority 
over  them  under  s.  47  of  the  Registration  Act  (III 
of  1877).     MoTicuAXD  u.  Sagun  (1905) 

I.  L.  R.  29  Bom.  46 

. ss.  17,48— 

See  Equitable  Mortgage. 

I.  L.  R.  33  Calc.  410 

-  -  ss.  17  [d),  49— 

V-'         J.  See  Transfer  of  Property  Act,  ss.  4, 
107        .         .     I.  L.  R.  32  Mad.  532 

^ _ —  ss.  17,  49--Authority  to  adopt  in 

■writing  and  not  contained  in  a  will — Docu- 
ment not  a  testamentary  disposition  of  property  and 
not  registered — Invalidity — Evidence  Act  (I  of  1872), 
*"•  91 — '  ''Grant ' ' — Admissibility  of  evidence  of  author- 
ity'to'adopt.  In  a  suit  for  a  declaration  that  first 
defendant  was  not  the  adoptd  son  of  plaintiff's  de- 
ceased brother,  the  first  defendant  and  his  mother 
rehed  on  an  authority  to  adopt,  which  was  contained 
in  a' document,  which  they  contended  was  a  will  of 
the  deceased.  This  document,  which  had  never  been 
registered,  and  which  was  the  only  evidence  of  the 


s.  17 — conoid. 

alleged  adoption,  authorised  the  wife  to  adopt,  and 
further  authorised  her  to  put  into  the  possession  of 
the  adopted  son  aU  the  properties  which  the  deceased 
got  under  a  certain  decree,  and  all  his  immoveable 
properties,  etc.  Held,  that  the  document  was  not 
a  testamentary  disposition  of  property  within  the 
meaning  of  s.  3  of  Act  V  of  1881.  It  was  an  autho- 
rity to  adopt  and  nothing  else,  and  the  direction 
therein  to  put  the  adoj)ted  son  into  possession  of 
the  property  could  not  be  construed  as  a  device  of 
the  property.  It  was  simply  a  statement  of  the 
consequences  that  should  legally  follow  on  the 
adoption.  Bhodbun  Moyee  Debia  v.  Ram  Kishore 
Ackarj  Cliowdhry,  10  Moo.  I.  A.  279,  312,  referred 
to.  The  authority  to  adojot  being  in  writing,  and 
not  being  contained  in  a  wiU,  its  registration  was 
compulsory.  Queere :  Whether  other  evidence  of 
such  authority  having  been  given  could  have  been 
adduced  under  s.  91  of  the  Evidence  Act.  SoMA- 
suxdara  Mudali  v.  Dxjraisami  Mudajoiar  (1904) 
I.  li.  R.  27  Mad.  30 

s.  18  (1871,  s.  18  ;  1866,  s.  18)— 

See  ante,  s.  17,  CLS.  (b)  axd  {d\ 

See  post,   s.    28  .  I.  L.  R.  29  Calc.  654 

See  Vendor  and   Purchaser — Comple- 
tion OF  Transfer. 

I.  L.  R.  16  Calc.  622 
I.  L.  R.  22  Calc.  179 

Deed      of      assignment      of 


TaovtgSige—Consideration  less  than  SlOO — Mort- 
gage for  SlOO  or  more.  A  deed  of  assignment, 
for  a  consideration  of  less  than  R 100,  of  a  mortgage 
for  a  consideration  of  RlOO  or  upwards,  does  not 
need  registration.  Satba  Kumaji  v.  Visram 
Hasgavda  .         .         .     I.  L.  R.  2  Bom.  97 

2. Lease — Lease  expressing  tenant's 

willingness  to  continue  tenant  after  a  year — 
Lease.  A  lease  for  one  year  certain  containuig  an 
expression,  on  the  tenants'  part,  of  readiness  to 
hold  the  land  longer  at  the  same  rent  if  the  landlord 
.should  deshe  it,  is  a  lease  for  a  term  not  exceeding 
one  year,  the  registration  of  which  is  optional  under 
s.  18  of  the  Registration  Act  (VIII  of  1871).     Apc 

BUDGAVDA  V.    NaRHARI  AnNAJEE 

I.  L.  R.  3  Bom.  21 

Lease  for  one  year 


— Lease  exceeding  one  year.  A  kabuliat  dated 
the  6th  May  1880,  and  executed  by  the  lessee  of  a 
house  in  favour  of  the  lessors,  set  forth  that  the 
house  was  let  to  the  former  at  an  annual  rent  of 
R3  for  a  term  of  one  year.  It  also  contained  this 
stipulation  :  "  I  (the  lessee)  do  declare  that  I  shall 
continue  to  pay  the  annual  rent  every  year,  and 
that,  if  I  should  fail  to  pay  the  rent  in  any  year,  the 
owners  of  the  house  shall  be  at  liberty  to  recover 
the  rent  through  the  Court."  The  lease  was  not 
registered.  In  a  suit  by  the  lessors  against  the 
lessee  for  possession  of  the  house  and  for  R7-8 
arrears  of  rent,  the  defendant  pleaded  that,  accord- 
ing to  the  right  construction  of  the  lease,  he  was 
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BEGISTKATION    ACT    (III     OF     1877) 

— conid. 
s.  18 — contd. 

entitled  to  occupy  the  house  and  the  lessors  were 
not  entitled  to  eject  him  therefrom,  so  long  as  he 
paid  the  annual  rent  of  R3  ;  that  he  had  duly  paid 
rent  at  the  agreed  rate  from  the  6th  May  1880  to  the 
6th  May  1884  ;  and  that,  under  the&e  circumstances, 
the  plaintiffs  were  not  entitled  to  either  of  the  reliefs 
claimed.  Hdd,  that  the  lease  was  for  one  year 
only,  and  thus  falling  under  s.  18  of  the  Registra- 
tion Act  (III  of  1877),  it  was  admissible  in  evidence 
without  registration  ;  that  the  defendant  had  been 
a  mere  tenant-at-will  since  the  expiry  of  the  year 
1880-81  ;  and  that  the  plaintiffs  were  therefore 
entitled  to  possession  of  the  house.  Hand  v.  Hall, 
L.  B.  2  Ex.  D.  355,  referred  to.  Khayau  r.  HrsAi>- 
Bakhsh  .         .         .       I  li.  K.  8  AIL  198 

Admissibility  in 


EEQISTEATION     ACT    (III     OF     1877) 

— contd. 

8.  18 — concld. 


evidence  of  unstamped  and  unregistered  document- 
Entry  in  book  showing  extent  of  holding  and  rate  of 
rent — Admission.  A  lessor  ha\"ing  let  certain  lands 
to  a  lessee  under  a  verbal  agreement,  the  lessee 
entered  upon  possession.  Afterwards,  and  during 
the  lessee's  occupation,  an  entry  showing  the  extent 
of  the  holding  and  the  amount  of  rent  payable  in 
respect  of  it  was  made  in  a  book  of  the  lessor  and 
signed  by  the  lessee.  In  a  suit  subsequently  brought 
by  the  lessor  against  the  lessee  for  arrears  of  rent, 
the  lessee  did  not  deny  that  he  was  a  tenant  of  the 
lessor,  but  disputed  the  extent  of  his  holding  and 
the  rate  of  rent.  Held,  that  the  entry  in  the  book 
of  the  lessor  did  not,  although  signed  by  the  lessee, 
amount  to  a  lease  or  to  an  agreement  for  a  lease, 
but  to  an  admission  only,  and  could  therefore  be 
used  as  eA"ideuce  against  the  lessee,  although  neither 
stamped  nor  registered.  Nabaix  Coomaey  v. 
Ra3ikkishka  Dass 

I.  L.  E.  5  Calc.  364 :  6  C.  L.  E.  286 


5. 


Do"wl  fehrist — Memorandum  of 


rate  of  rent.  A  dcwl  fehrist  being  merely  a  memo  - 
randum  by  a  zamindar's  agent  of  the  rates  of  rent 
agreed  upon,  and  to  which  the  tenants  affix  their 
signattires  in  token  of  such  agreement,  is  not  a 
•contract,  and  does  not  require  to  be  stamped  or 
registered.     GrxciPEESAD  f.  Gocrx  Singh 

I.  L.  E.  3  Calc.  322 

s.c.  Kaetick  2sath  Pa>-day  v.  Khakts  Sixgh 

1  C.  li.  E.  328 

6. —     Principal   stun   under  RlOO 

— Interest — Interest  in  immoveable  property.  A 
deed  purporting  to  secure  the  sum  of  R95  advanced 
on  certain  properties  giving  the  lender  pos- 
session for  a  fi.xed  period  at  a  yearly  rent  of 
R8-12,  R6-12  out  of  such  rent  being  retainable  by 
the  lessee  as  interest  on  the  sum  advanced,  does  not 
require  registration.  Ra3I  Doolaey  Kooeb  t'. 
Thacoor  Roy 

I.  li.  E.  4  Calc.  61 :  2  C.  L.  E.  547 

7. Assignment  of  debt — Transfer 

of  Property  Act  (IV  of  1SS2),  ss.  S  and  54 — Assign- 
ment of  debts  secured  on  land — Unregistered  instru- 
ment of  assignment.  In  1879  the  defendants  executed 
a  hypothecation-deed,  which  was  registered  to  secure 


the  repayment  with  interest  of  a  loan  of  R87.  In 
1884,  the  obligee  transferred  his  rights  to  the  plaint- 
iff, in  consideration  of  R70,  under  an  instrument 
which  was  not  registered.  At  the  date  of  the  trans 
fcr  of  debt  amounted  with  interest  to  R137.  The 
plaintiff  now  sued  to  recover  R129,  being  the 
principal  and  interest  due  on  the  hypothecation 
bond  at  the  date  of  suit.  Held,  that  registration  of 
the  deed  of  transfer  was  not  compulsory,  and  the 
plaintiff  was  not  precluded  from  proving  the  instru- 
ment of  transfer  and  establishing  his  rights  there- 
under to  a  personal  decree  and  to  a  charge  on  the 
land  by  reason  of  its  not  having  been  registered. 
Satra  Kumaji  v.  Visram  Hasgavdn,  I.  L.  R.  2  Bom. 
97,  referred  to.  SuBRA3iA>aAM  f.  Pebumal  Reddi 
X  L.  E.  18  Mad.  454 


8. 


Variation     of    lease — Subse- 


quent uritten  agreement  to  abate  rent — Trarisfer 
of  Property  Act  (IV  of  1SS2),  s.  107— Form  of  de- 
cree. In  the  year  1S79  the  plaintiff  granted  a 
lease  of  certain  land  to  the  father  of  the  defend- 
ants. In  ilay  1889  he  agreed  in  writing  to  allow 
the  defendants  an  abatement  of  rent  to  the  extent 
of  RlOO  per  annum.  This  agreement  was  not 
registered,  but  was  stated  in  the  plaint  in  a  previous 
suit  brought  by  the  plaintiff.  He  subsequently 
brought  a  suit  against  the  defendants  for  the  re- 
covery of  the  entire  amount  of  the  original  rent. 
Held,  that  the  agreement  did  not  operate  as  a  lease, 
but  was  merely  a  variation  of  the  lease,  and  that 
therefore  registration  was  not  necessary.  Held, 
therefore,  varying  the  order  of  the  District  Judge, 
that  the  decree  for  the  entire  amount  of  the  original 
rent  must  be  set  aside,  and  a  decree  made  for  the 
amoimt  of  rent  due  at  the  reduced  rate.  Satytsh 
CHrxDEB  SmcAR  V.  DHr>TUL  Singh 

L  li.  E.  24  Calc.  20 


9. 


Document  varying 


amount  of  rent.  A  document  given  by  the  owner  of 
land  to  his  tenant  varying  the  term  of  tenancy 
with  reference  to  the  amount  of  rent  to  be  paid,  is 
not  an  instrument  relating  to  an  interest  in  immove- 
able property,  and  does  not  require  registration. 
Obaj  Gor>"DAX  f.  Ramalin"ga  Ayyar 

I.  li.  E.  22  Mad.  217 

8.  20 — Befusal  of  executing  party  to  in- 


itial alteration — Begistrable  document.  Refusal  by 
the  executing  party  to  initial  an  apparent  alteration 
not  materially  affecting  the  instrument,  imaccom- 
panied  by  any  suggestion  that  the  alteration  was 
improperly  made  after  execution,  does  not  render 
the  document  non-registrable.  In  the  ii  after  of  the 
petition  of  yE>'KATASA:>n  Xaik      .       4  Mad.  101 

1. s.  21  (1871,  s.  21 ;  1868,  s.  21) 

• — Bequisites  for  registration — Description  of  property. 
The  only  two  things  which  are  absolutely  required 
bys.  21  of  Act  XX  of  1866,  as  conditions  without 
compliance  with  which  registration  is  prohibited 
are,  first,  that  the  instrument  shall  contain  a  de- 
scription of  the  property  sufficient  to  identify  it  ; 
and,  secondly,  that  if  the  inatnunent  contains  a 
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KEGISTRATION    ACT     (III     OF     1877) 

— contd. 

.  s.  21 — contd. 


REGISTRATION    ACT     (III     OF     1877> 

— contd. 


map,  a  copy  or  copies  of  the  map  shall  accompany 
the  instrument  when  presented  for  registration. 
The  other  provisions  of  s.  21  are  directory  only. 
The  circumstance  therefore  that  the  description  of 
the  parcels  in  the  instrument  does  not  specify  the 
registration  district,  or  sub-district,  or  division,  or 
village,  in  which  the  property  is  situtate,  or  the  for- 
mer occupancy,  is  not  alone  sufficient  to  disentitle  a 
party  getting  an  instrument  registered,  if  the  dis- 
cript  on  in  the  instrument  is  sufficient  to  identify 
the  property.  In  the  matter  of  the  petition  of 
Narainasami  Pillai         .         .         .4  Mad.  91 

Presentation     of 


two  instruments — Description  of  property  only  in  one. 
Where  two  instruments  are  contained  in  the  same 
paper  and  relate  to  the  same  property,  and  are  both 
presented  for,  and  in  all  other  respects  are  entitled 
to  registration,  it  is  not  a  sufficient  ground  for  refus- 
ing registration  that  in  one  of  the  documents  the 
property  is  described  only  by  reference  to  the  other. 
Though  in  the  later  of  two  instruments  there  are  no 
words  directly  referring  to  the  first,  yet  the  frame  to 
the  document  showing  that  the  second  document 
should  be  taken  to  refer  to  the  first,  the  second 
document  must  be  taken  to  contain  a  sufficient  re- 
ference to  the  first.  In  the  matter  of  the  letition  of 
VEXKATAs.iMi  Naik     .         .  .4  Mad.  101 


3. 


and  ss.  7  and   "iQ— Description 


of  'property  in  deed — Deed  referring  to  land  not  in  the 
suh-district  of  registering  officer,  a  Svb-Begistrar.  Cer- 
tain property  was  described  in  a  mortgage- bond  as 
bearing  towji  No.  10,  as  paying  a  sudder  jama  of 
R719,  and  as  lying  within  the  jurisdiction  of  thana 
Kotwali,  sub-district  Bhagulpur,  collectorate  of 
Bhagulpur.  This  description  was  so  far  erroneous 
in  that  the  property  Mas  in  reality  situated  in  thana 
Amarpur,  sub-district  Banka,  and  bore  a  sudder 
jama  of  E910-15.  Banka  was,  however,  within  the 
area  of  the  district  of  Bhagulpur.  The  mortgage- 
bond  was  registered  by  the  Sub-Registrar  of  Bhagul- 
pur who  was,  under  s.  7  of  the  Registration  Act, 
authorized,  in  addition  to  his  own  duties,  to  exercise 
and  perform  the  duties  and  powers  of  the  Registrar 
of  Bhagulpur.  Held,  by  Pigot,  O'Kixealy,  Mac- 
PHERSON,  and  Ghose,  J  J.  (Petheram,  C.J.,  dis- 
senting), that  the  provisions  of  s.  21  of  the  Act  had 
not  been  complied  Avith,  that  thi-  description  of  the 
property  was  misleading  and  insufficient  for  the  pur- 
poses of  identification,  and  that  therefore  no  regis- 
tration of  the  document  had  been  effected  within 
the  provisions  of  the  Registration  Act.  Held,  by 
Petheram,  C.J.,  that  the  description  was  sufficient 
to  identify  the  property,  and  that,  the  Sub-Regis- 
trar having  been  authorized  to  exercise  the  powers 
and  duties  of  the  Registrar  of  Bhagulpur  and  the 
pio{)erty  being  situate  in  sub-district  Banka,  the 
Sub-Registrar  of  which  sub-district  was  subor- 
dinate to  the  Registrar  of  the  district  of  Bhagulpur, 
the  provisions  of  s.  28  of  the  Act  being  directory 
only,  registration  of  the  document  was  valid.  Baij 
Nate  Tewaei  v.  Sheo  Sahoy  Bhagut 

I.  L.  R.  18  Calc.  556 


s.  21 — concld. 


4. and   s.    60 — Description  of  pro- 

perty  not  contained,  in  the  body  of  the  deed  of  con' 
veyance,  hut  inserted  as  a  foot-note.  A  conveyance 
of  immoveable  property  did  not  contain  in  the  body 
of  the  deed  a  description  of  it  sufficient  to  identify  it. 
In  afoot-note,  however,such  a  description  was  given, 
and  it  was  signed  by  the  assignee  only.  The  deed 
was  accepted  by  the  Registrar,  and  was  registered, 
and  a  certificate  to  that  effect  was  civen  under  s.  60' 
of  the  Registration  Act  (III  of  1877).  The  deed, 
being  tendered  in  evidence,  was  objected  to  on 
the  ground  that  it  ought  to  be  treated  as  unregis- 
tered, since  it  had  been  improperly  accepted  for 
registration.  Held,  that  the  error  in  accepting  it,, 
if  error  there  was,  did  not  invalidate  the  registra- 
tion :  see  Sah  Mukhun  Lai  Panday  v.  Sah  Koon- 
dun  Lai,  15  B.  L.  B.  228  :  L.  B.  2  I.  A.  210.  Ad.am 
IsuFBiiAi  ?.'.  Jamnadas  Ranchordas 

I.  L.  R.  17  Bom.  94 


5. 


Defective    descrip- 


tion of  property — Deed  affecting  land  registered  in 
icrong  hook — Suit  hy  purchaser  for  value.  In  a  suit 
for  land,  forming  part  of  the  self -acquired  property 
of  a  deceased  Hindu,  it  appeared  that  in  1885  his 
widow  and  his  cousin  had  (on  the  death  without 
issue  of  his  son)  entered  into  an  agreement  whereby 
the  latter  relinquished  in  the  widow's  favour  for 
consideration  all  his  rights  in  the  self-ac(|uired  pro- 
perty left  by  her  husband.  The  agreement  was- 
registered  in  book  No.  4  under  the  Registration  Act, 
1877,  and  it  contained  no  such  description  of  the 
property  as  to  satisfy  the  requirements  of  s.  21. 
The  plaintifi:  afterwards  purchased  the  land  now 
in  question  from  the  cousin  ;  the  defendants  Nos.  1 
and  2  having  purchased  it  and  obtained  possession 
from  the  widow.  Held,  that  the  plaintiff  was  en- 
titled to  recover.  Narasamma  v.  Subbarayudu. 
I.  L.  R.  18  Mad.  364 

ss.  21,  22,  16—Befusal  to  register- 
Suit  to  enforce  registration — ^^  Sufficievi  to  iden- 
tify the  same" — Jaidad — Scope  of  s.  21 — Letters 
relating  to  immovahle  property.  Where  a  letter 
purported  to  transfer  immovable  property  and  was 
presented  as  a  non-testamentary  document  for're- 
gistration  which  has  refused  on  the  ground  that  it 
contained  no  description  of  the  property  ' '  suffi- 
cient to  identify  the  same,"  held  that  the  refusal 
was,  imder  the  circumstances,  proper.  The  provi- 
sions of  s.  21,  Registratioh  Act,  are  positive  and 
imperative,  and  not  merely  directory.  Saiyid  Mah- 
MUD  V.  Mohammad  Zubair  (1909) 

I.  L.  R.  31  All.  523 

s.  22-  Sufficiency  of  description — Ques^ 


tion  as  to  nature  or  effect  of  document — Intention 
of  parties.  When  any  question  arises  under  the 
Registration  Act  as  to  the  nature  or  effect  of  any 
instrument,  or  the  sufficiency  of  any  description 
contained  in  it,  the  Court  must  endeavour  to  gather 
from  the  words  used  the  intention  of  the  parties, 
and  give  effect  to  it,  and  not  require  as  a  condition 
of  registration  that  the  instrument  be  drawn  up  ia 
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BEQISTRATION    ACT     (HI    OP    1877) 

— contd. 
8.  22 — condd. 


technical  langnage.  In  the  matter  of  the  petition  of 
Vkkkatasami  Naik      .         .  .4  Mad.  101 

L 8.  23  (1871,  s.  23 ;  1866,  ss.  22, 

24  ;  1864,  s.  18)— T«me  for  presentation  for  regis- 
tration— Pou-er  of  Registrar  to  register  deed  after 
time  specified  in  Act.  There  was  no  provision  in  Act 
XVI  of  1864  obliging  or  empowering  a  registrar  to 
register  a  deed  after  the  expiry  of  the  time  specified 
in  s.  18,  whether  under  a  decree  of  Court  of  other- 
wise, except  in  cases  which  came  under  the  provi- 
sions of  s.   15.     MoyMOHrsEB  Dossbb  v.  BiSHEir 

MOTEE  DOSSEH.  BiSHBlf  MoTBH  DOSSEB  V.  DeL- 
SHAD  BlBBB  .  .  .  .  7  W.  B.  112 


REGISTRATION      ACT     (III    OF    1877) 

— contd. 


2. 


-   Time  for  presenta- 


tion for  registration — Procedure.  Ss.  22  and  24  of 
Act  XX  of  1866  made  it  imperative  that  the 
instruments  therein  referred  to  should  be  presented 
for  registration  within  four,  or  at  most  eight 
months  from  the  date  of  their  execution  ;  but  the 
Act  fixed  no  time  within  which  the  registration  must 
be  completed.  Where  the  registration  of  an  instru- 
ment has  been  declared  by  a  competent  Court  to  be 
invalid,  the  instrument  if  originally  presented  in  due 
time,  may  again  be  submitted  for  registration,  al- 
though the  four  months  provided  by  s.  22,  Act  XX 
of  1866,  and  the  further  period  of  four  months  al- 
lowed by  g.  24,  have  both  expired.     McKHUs  Lat.t, 

PaITDAY  r.   KOOKDUN  T.AT.T. 

15  B.  li.  R.  228  :  24  W.  E  75 

L.  B.  2  I.  A.  210 

s.c.  in  lower  Court.  KooiTDrx  Lall  f.   Makhtx 
Laix        .  IN.  W.  168 :  Ed.  1873,  247 

3.  and  ss.  34,  35,  and   IZ—Time 

for  presentation  for  registration — Befusal  to  register 
— Effect  of  non-appearance  icithin  prescribed  time. 
When  a  document  has  been  presented  for  reeis- 
tration  in  due  time  by  one  of  the  executants, 
but  the  others  have  failed  to  appear  within  the  time 
prescribed,  the  registering  ofBcer  must  "  refuse  to 
register,"  as  in  cases  falling  under  the  latter  clauses 
of  s.  36,  Act  VIII  of  1871,  and  must  record  the 
reasons  for  his  refusal.  The  party  desiring  rei^is- 
trat:on  ought  to  apply  to  the  Registrar  before  the 
period  for  registration  has  gone  by,  either  to  re<TS- 
ter  or  to  refuse  to  register,  so  as  to  enable  him,  in 
case  of  refusal,  to  take  further  proceedings  under 
s.  73.  So  soon  as  it  appears  that  the  prescribed 
time  has  gone  by  and  the  executing  parties  have 
not  appeared,  the  order  of  refusal  should  be  made  at 
once.  In  the  matter  of  tie  Registkatiox  Act, 
1871.     In  the  matter  of  BrTTOBBHABy  Ba><-eejee 

U  B.  li.  B.  20 


4. 


Period    icithin 


which  document  may  he  registered — Agreement  of 
parties.  By  an  agreement  entered  into  between  the 
parties,  the  vendor  botmd  himself  to  execute  within 
thirty  days  a  deed  of  conveyance,  and  in  default 
that  the  agreement  should  be  considered  as  itself 
the  deed  of  conveyance  of  certain  lands  mentioned 
in  the  agreement.  The  vendor  having  failed  to 
execute  such   deed,   the   vendee,   more  than  four 

VOL.  IV. 


8.  23—concM. 


months  after  the  date  of  the  agreement,  presented 
it  for  registration.  Held,  that  the  conduct  of  the 
parties  concerned  could  in  no  way  afiEect  the  period 
of  limitation  within  which  such  agreement  could 
have  been  registered  under  the  Act,  and  that  the 
agreement  could  not  be  registered.     Nob  an  Nusya 

V.  DhOX  M.iHOMED 

I.  L.  B.  5  Calc.  820 :  6  C.  L.  B.  136 

5. Certificate  of  sale 

— Period  v^thin  vrhich  it  should  be  registered.  Al- 
though s.  316  of  the  Civil  Procedure  Code,  1877,  says 
that  a  certificate  granted  thereunder  shall  bear  "  the 
date  of  the  confirmation  of  the  sale,"  that  pro- 
vision cannot  alter  the  fact  of  execution  or  the  time 
execution  does  take  place,  which  is  the  starting  point 
from  which  the  four  months  mentioned  in  s.  23 
of  the  Registration  Act,  1877,  begin  to  run.  Held, 
therefore,  that  a  certificate  granted  under  that  sec- 
tion in  respect  of  a  sale  which  was  confirmed  on  the 
7th  April  1880,  which  was  registered  within  four 
months  from  the  10th  May  1882,  when  it  was 
executed,  was  registered  within  the  time  allowed  by 
law.  The  certificate  showing  that  a  document  has 
been  registered  is  conclusiveproof  that  it  has  been 
registered  according  to  law.  HrsArxi  Begam  ». 
Mn-o         .         .         .         .       I.  L.  B.  5  AU.  84 


6. 


"■^ Presentation  for 

registration — Limitation  for  completion  of  registra- 
tion. There  is  no  provision,  either  in  the  Registra- 
tion Act  or  in  the  Stamp  Act,  which  lays  down  that 
where  a  document  is  presented  for  registration  in- 
sufiiciently  stamped  such  a  presentation  shall  have 
no  effect.  The  only  effect  of  such  a  presentation  is 
that  the  actual  registration  is  delayed.  There  is  in 
law  no  hmitation  for  the  actual  fact  of  registration 
provided  that  the  requirements  of  the  Act  have 
been  complied  with  in  the  matters  for  which  a 
limitation  of  time  is  provided.  Mulhun  Lall 
Panday  v.  Koondun  Lall,  15  B.  L.  R.  2 28,  followed. 
Shama  Chabax  Das  i-.  Joybnoolah 

I.  L.  B.  11  Calc.  750 

J^ 8.  28  (1871,  8.  28)  and  s.  85— 

Whole  or  some  portion  of  the  property."  The 
terms  of  s.  28  of  Act  \1II  of  1S71  must  not  be  con- 
strued in  their  literal  sense,  inasmuch  as  to  do  so 
would  defeat  the  intention  of  the  Legislature  that 
registration  should  be  made  with  reference  to  the 
locality  of  the  property  to  which  the  document 
relates  and  hence  the  words  of  the  section  ' '  some 
portion  of  the  property  ' '  must  be  read  as  meaning 
some  substantial  portion.  A  bond  which  purported 
to  mortgage  500  square  yards  of  land  situate  at  P. 
two  entire  villages  and  shares  in  fourteen  villages  in 
the  G  district,  and  a  village  in  the  C  district,  and 
which  required  registration^nnder  Act  VIII  of  1871. 
was  registered  at  P.  Held,  that  the  bond  was  not 
properly  registered  in  accordance  with  the  provi- 
sions of  s.  28  of  Act  Mil  of  1871.  Per  Mahmood 
J- — The  imperative  direction  of  s.  28  of  Act  VIII  of 
1871  is  addressed  not  to  the  registering  oflBcer,  but 
to  the  person  presenting  a  document  to  that  officer 
for  registration  ;  and  therefore  s.  85,  which  refers 

15  a 
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KEGISTKATION     ACT     (III    OF    1877) 

— contd. 

s.  28 — contd. 

only  to  defects  in  the  appointment  or  procedure  of 
the  registering  officer,  could  not  cure  the  irregular- 
ity which  was  committed  under  s.  28.  Sheo 
Dayal  Mal  v.  Hari  Ram    .     I.  L.  B.  7  All.  590 


2.  Transfer  of  decree 

— Chn'l  Procedure  Code,  s-f.  232,  244 — Appeal — Act 
in  of  1877,  s.  28.     The  words  of  s.  28  of  the  Regis- 
tration Act  (III  of  1877),   "some  portion  of  the 
property,"   should  not  be  read  as  meaning  some 
substantial  portion.     Sheo  Dayal  Mal  v.  Hari  Ram, 
I.  L.  R.  7  All.  590,  dissented  from.     The  holders  of 
a  decree  for  the  sale  of  mortgaged   property  trans- 
ferred the  same  to  M  by  instruments  which  were 
registered  at  a  place  where  a  small  portion  only  of 
the  property  was   situate.     Subsequently  M  trans- 
ferred   the   decree   to  other   persons,   and   the   co- 
transferees  applied,  under  s.  232  of  the  Civil  Proce- 
dure Code,  to  have  their  names  substituted  for  those 
of     the  original     decree-holders.     The     judgment- 
debtor  opposed  the  apijlication  on  the  grounds  that 
M's  name  had  not  been  substituted  for  the  names 
of  the  or  ginal  decree-holders,  w^ho  had  transferred 
to  him,  and  that  the  transfer  by  31  were  inopera- 
tive as  the  instruments  of  transfer  had  not  been 
registeretl  at  the  place  where  the  8ubstantial  por- 
tion of  the  mortgaged  property  was  situate  in  ac- 
cordance with  s.  28  of  the  Registration  Act  (111  of 
1877).     The  application  was  allowed  by  the  Courts 
below.      Held,  that  the  objection  in  treference  to 
s.  28  of  the  Registration  Act  could  only  properly  be 
raised  between  the  transferor  and  the  transferee, 
and  not  by  the  judgment-debtor,  and  moreover  had 
no  force.     Gulzari  Lal  v.  Paya  Ram 

I.  li.  R.  9  All.  46 


REGISTRATION     ACT     (III    OF    1877) 

— contd. 

.  s.  28 — conoid. 


3. 


and    ss.  64,  65,  and  66— Place 


of  regisiratwn  of  documents.  The  requirements 
of  s.  28  of  Act  VIII  of  1871  are  fulfilled  by  the 
registration  of  a  document  relating  to  immoveable 
property  in  the  office  of  the  sub-registrar  with- 
in whose  sub-district  any  portion  of  the  property  is 
situate.  The  words  "  some  portion  of  the  pro- 
perty "  are  not  to  be  read  as  meaning  some  sub- 
stantial portion  of  the  property.  All  matters  of 
publicity  which  it  is  the  object  of  a  register  to  afford 
are  provided  for  in  this  respect,  by  the  carrjdng  out 
of  the  provisions  of  ss.  64,  65,  and  66.  Hari  Ram 
V.  Sheo  Dayal  Mal  I.  L.  R.  11  All.  136 

Ij.  R.  16  I.  A.  12 

Reversing  the  decision  of  the  High  Court  in  Sheo 
Dayal  Mal  v.  Hari  Ram  .  I.  £.  R.  7  All.  590 


4. Eegidration    Act 

(III  of  1877),  ss.  3,  28,  64  and  65—Regisirationr— 
Registration  of  a  document  relating  to  property  situate 
partly  outside  British  India.  A  document  relating 
to  immoveable  property  which  is  partly  situate 
within  British  India  and  partly  outside  British  India 
can  be  registered,  under  Act  III  of  1877,  in  the 
district  in  which  a  portion  of  the  property  is  situ- 
ate.    Goial  Amrit  v.  Annabhat  (1900) 

L  L.  R.  25  Bom.  50 


5.  — — —  Registration — 

Mortgage — Registration  Act  [III  of  1877),  ss  17,  18, 
28,    49— Registration  of  documents — Jurisdiction  to 
register  documents — E§ect  of  registration  by    an  offi- 
cer  not  having  jurisdiction — Mortgage    security,    in- 
efjectuality  of,  by   reason  of  defective   registration — 
Money -decree— Limitation — Transfer     of     Property 
Act,  s.  59.     Where  registration  of  a  deed  has  been 
effected  by  a  Registrar  having  no  jurisdiction  in 
that  behalf  under  s.   28  of  the  Registration  Act 
(III  of  1877),  the  document  is  not  effective  for  the 
purpose  for  which  it  is  created.     The  Sub-Regis- 
trar of  Sealdah  registered  a  mortgage-deed,  dated 
October   10,   1896,  purporting  to  hypothecate  im- 
moveable property  within  the  area  of  the  Sealdah 
Registration  Office.    In  the  suit  brought  on  August 
31,    1901,  for   the   enforcement  of  the    mortgage- 
bond,  the  defendant  contended,  inter    alia,  that  no 
such  property  as  described  in  the  deed  ever  existed  ; 
and  no  satisfactory  evidence  having  been  given  as 
to  its  existence  : — Held,  that  the  document  could 
not  take  effect  as  a  mortgage-bond  ;  but,  it  being 
registered,    the    plaintiff's    claim    was   not  barred 
though  the  suit  was  brought  more  than  three  years 
after   the   date  of  execution  of  the  deed  ;  and  the 
plaintiff  was  entitled  to  a  money-decree  for  the 
whole  amount  secured  by  the  deed,  with  interest  at 
the  contract  rate.     Baij  Nath  Tewari  v  Sheo  Sahoy 
Bhagut,  I.   L.   R.   18  Calc.  556,  and  Beni  Madhab 
Mitter  v.  Khatir  Mondul,  I.    L.  R.   14  Calc.   449, 
relied  upon.     Ram  Coomar  Sen  v.  Khoda  Newaz, 
7  C.  L.  R.  223,  commented  upon.     Joginbe  Mohun 
Chatterjee  v.  Bhoot  Nath  Ghosal  (1902) 

I.  L.  R.  29  Calc.  654 
S.C.  6  C.  W.  N.  856 

s.   31  (1871,  s.   31)  and  b.  85— 

Presentation — Residence  of  executant — Intending  to 
register — Special  cause — Registration  Act,  VIII  of 
1871,  ss.  31  and  So.  The  words  "  any  person  in- 
tending to  register  any  document"  in  s.  31  of  the 
Registration  Act,  VIII  of  1871,includenot  only  the 
person  or  persons  in  whose  favotir  a  document  is 
executed,  but  also  any  person  or  persons  executing 
'  the  same.  Under  the  provisions  of  that  section, 
therefore,  the  presentation  of  a  document  for  regis- 
tration on  special  cause  shown,  at  the  residence  of  a 
l^arty  executing  it,  is  valid.  The  registering  officer 
is  the  judge  of  the  sufficiency  of  the  special  cause ; 
and,  if  he  is  satisfied,  the  Civil  Court  has  no  power 
to  question  his  decision  on  that  point.  Assuming 
the  presentation  at  the  residence  of  one  of  the 
executants  of  a  document  for  registration  to  be  an 
irregularity,  it  is  one  which,  if  committed  in  good 
faith,  is  covered  by  the  provision  of  s.  85  of  Act 
VIII  of  1871.  ISAK  Mahamad  v.  Bai  Khatija 
I.  Ii.  R.  6  Bom.  96 

ss.  32,  33  and  87— Validity  of  regis- 


i  tration — Potver-of -attorney — Authority  of  registering 

i  officer.     One  Daulat  Ram,  after  seUing  certain  im- 

j  moveable   property   to   Musammat  Ram  Bai,  the 

I  mother  of    the  plaintiff,  on  the  6th  August  1900 

I  Bold  the  same  property  again  on  the  12fli  August 
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BEGISTRATION     ACT     (HI     OF    1877) 
— contd. 


REGISTKATION    ACT     (III     OF     1877) 

— contd. 


s.  32 — conM. 


1900,  to  the  defendant.  The  latter  sale-deed  was 
duly  registered  on  the  13th  August  1900,  and  on  the 
same  day  the  sale-deed  of  the  6th  August  1900 
■was  presented  for  registration  by  a  pleader  acting 
under  a  power-of-attomey  from  Musammat  Ram 
Bai.  The  power-of-attomey  admittedly  was  not 
executed  or  authenticated  in  accordance  with  the 
provisions  of  s.  33  of  the  Registration  Act.  The 
registering  oflBcer,  however,  took  no  notice  of  the 
defect  and  after  summoning  Daulat  Ram,  who  ad- 
mitted execution,  registered  the  sale-deed  of  the  6th 
August  on  the  17th  November  1900.  Held,  that 
the  document  of  the  6th  August  had  not  been  legal- 
ly registered.  The  terms  of  ss.  32  and  33  of  the 
Registration  Act  are  imperative  and  proper  pre- 
sentation by  an  authorized  agent  is  an  indispensable 
fotmdation  of  the  registering  officer's  jurisdiction  ; 
nor  was  the  error  of  the  Sub-Registrar  a  mere  defect 
in  procedure  that  could  be  cured  by  s.  87  of  the 
Registration  Act  or  by  the  fact  that  the  executant,  | 
when  summoned  by  the  registering  officer,  con-  i 
seuted  to  the  registration  of  the  sale-deed  of  the  6th  ; 
August.  Mu)ib-un-n\ssa  v.  Abdur  Rahim,  I.  L.  R. 
23  AU.  233,  followed.  Ishki  Prasad  v.  Baijxath 
(1906)      .  .     I.  L.  B.  28  AIL  707 

ss.  32,  34  and  87— Registration  after  ■ 

death  of  executant — Registrar,   jurisdiction   of — Pro-  • 
cedure,    defect  in.    A    Registrar  has  no   power  or 

jurisdiction  to  register  a  deed  tmless  he  is  moved  by  ; 

some  person  entitled  to  present  it  for  registration  '■ 
tmder  s.  32  of  Act  III  of  1877,  i.e.,  by  some  person 
having    a    direct  relationship   to  the  deed.      The 

absence  of  any  party  legally    entitled    to  a  present  > 

deed  for  registration  is  not  merely  a  defect  in   pro-  j 

cedure,  falling  under  s.  87  of  Act  III  of   1877,  but  ; 

goes  to  the  jurisdiction  of  the  Registrar  and  renders  i 

the  deed  invalid.     MrjiB-r>f-xiSA  r.  Abdttl  Rahtm  i 

(1900)      .         .         .         .     L  Ii.  E  23  AIL  233  j 

s.e.  5  C.  W.  N.  177  i 

Ii.  R.  28  I.  A.  15  ! 


1. 


—  s.  33  (1871,  8.  33)— 

See  SxAitp  Act,  1869,  ScH.  II,  Abt,  13. 
9  Bom.  43 

—  8.34— 

See  Saxctios  for  PEOSEcmos — Where 

Siscnox  IS  Necessary  or  otherwise. 

I.  L.  R.  U  Mad.  3 

I.  Ii.  R.  12  Mad.  201 

a871,    s.     34;    1866,   s.   36; 


8.  34— co«fcf. 


2. 


and  8.  77 — Attendance  before  Re- 


1864,  8.  29) — Appearance  of  parties  executing — 
Execution  by  party  a-s  agent.  \Vhere  a  document  is 
executed  by  one  of  two  parties  on  behalf  of  himself 
and  the  other,  it  is  sufficient,  for  the  purposes  of  the 
Registration  Act,  VIII  of  1871,  s.  34,  that  the  person 
executing  it  appear  before  the  registering  officer. 
The  other  party  is  not  required  to  appear.  An 
agreement  to  let  premises  may  be  made  by  an 
agent ;  there  is  no  law  that  it  shall  be  signed  by 
the  principaL     Bissesdoxal  v.  Schlaeffer 

22  W.  R.  68 


gistrar  to  admit  execution,  time  for.  Although  s.  34 
of  the  Registration  Act,  1877,  lays  down  that  no 
document  shall  be  registered  unJess  the  person 
executing  the  same,  their  representatives,  assigns, 
or  authorized  agents  appear  before  the  Sub-Regis- 
trar within  the  periods  sdlowed  for  presentation, 
yet  this  section  is  directly  subject  to  s.  77,  and  that 
section  nowhere  provides  any  time  within  which  the 
parties,  their  representatives,  assigns,  or  author- 
ized agents  shall  appear  to  admit  execution.  Sham* 
Charax  Dass  v.  Jotbkoolah 

L  L.  R.  11  Calc.  750 

"  Representaiive, 


a-isigyi,  or  agent.'*  The  representative,  assign,  or 
agent  mentioned  in  s.  36,  Act  XX  of  1866,  meant 
the  representative,  assign,  or  agent  of  one  of  the 
executors  of  the  deed.  In  the  matter  of  Rajichtx- 
DEE  Biswas         .         .  .      16  W.  R.  180 

Fad  of   execuiiou 


— Title.  It  was  not  necessary,  under  Act  XVI  of 
1864,  s.  29,  that  the  Registrar  of  Assurances  should 
be  satisfied  of  the  validity  of  the  title  of  the  person 
applying  to  have  an  instrument  registered ;  he 
should  merely  enquire  whether  the  person  who 
purports  to  have  executed  the  instrument  did,  in 
fact,  do  so  ;  if  he  was  satisfied  of  that,  he  should 
not  refuse  to  register.  Raj  Chcvdhr  BrxBOO  v. 
Rajessory  Dossbb  .  1  Ind,  Jur.  K".  S.  240 
Mutukdhahee  T.at.t.  p.  Fczcl  Hossedt 

6  W.  R.  Mis.  130 

5.   Suit  to  compel 

registration — Ground  for  refttsai  to  register.  Hddy 
in  a  suit  to  compel  registration  undei  Act  XVI  of 
1864,  s,  15,  that  where  it  was  found  that  the  require- 
ments of  s.  29  of  the  Act  had  not  been  complied  with 
before  the  Registrar,  he  was  justified  in  refusing  to 
register  the  deed.  Bhagvax  Jataram  v.  Vithoba 
i    GovrsT)     ....      4  Bom.  A.  C.  140 

i       Sajaxji  valab  Godaji  r.  Axaji  valad  Laksmas 
I  4  Bom.  A.  C.  142  note 


6. 


Registration   Kith- 


out  parties  appearing  before  Registrar — Invalid 
regi'siration.  A  registering  officer  who  registers  a 
deed  of  sale  without  the  vendor  who  executed  the 
deed  having  appeared  before  him,  acts  in  con- 
travention of  s.  36,  Act  XX  of  1866 ;  but  there  are 
no  words  in  that  section  which  declare  that  the 
registration  of  a  deed  under  such  circumstances 
shall  be  null  and  void.  Qucere  :  ^^Tiether  the  words 
of  that  section  are  not  merely  directory  to  the  regis- 
tering officer  for  the  benefit  of  the  parties  to  the 
deed  and  whether  h  s  acting  without  the  appear- 
ance of  the  parties  as  provided  by  the  Act  is  more 
than  a  defect  of  procedure  within  the  meaning  of 
s.  88.  McKHUX  TiM.T,  Paxdat  r.  KooxDrv  T.att. 
15  B.  Ii.  R.  228  :  24  W.  R.  75 
Ij.  R.  2  I.  a.  210 
s.c.  in  lower  Court,  Kooxdux  Laxx  r.  Makhtk 
Lat.t.  .     1  N".  W.  168 :  Ed,  1873,  247 

15  A  2 
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REGISTRATION     ACT     (III     OF     1877) 

— conid. 
s.  34 — concld. 

7. and  ss.  23,  24,  76, 11— Limita- 
tion for  registration  or  order  of  refusal  of  a 
document  admitted  for  registration  hy  Registrar — 
Denial  of  execution — Refusal  to  attend — Limitation 
for  suit  tinder  s.  77  of  the  Registration  Act.  No 
period  is  prescribed  by  Act  III  of  1877  within  which 
a  document  which  has  been  admitted  for  registra- 
tion may  be  registered  or  within  which  the  order 
of  refusal  by  the  Registrar  to  register  the  document 
must  be  made.  There  is  nothing  in  ss.  76  and  77  to 
compel  the  Registrar  in  cases  where  there  has  been 
no  express  denial  of  execution,  but  where  the  exe- 
cutant refuses  to  attend  at  his  office,  to  make  his 
order  of  refusal  within  the  time  Umited  for  admis- 
.  sion  of  execution  by  ss.  23  and  24.  Limitation  in 
respect  of  a  suit  under  s.  77  begins  to  run  from  the 
date  of  such  order.  MuJchun  Lall  Panday  v. 
Koondnn  Lall,  15  B.  L.  R.  288  :  L.  R.  2  L  A.  210  : 
21  W.  R.  75,  and  Shama  Charan  Das  v.  Joyenoo- 
lah,  I.  L.  R.  11  Calc.  750,  reUed  on.  In  the  matter 
of  Butiobehary  Banerjee,  11  B.  L.  R.  20,  dissented 
from  LucKHi  Nakain  Khettry  v.  Satcowrie 
PyiifE          ,         .         .        I.  Ij.  R.  16  Calc.  189 

Affirming  on  appeal  the  decision  in  Satcoueie 
Pyn'E  v.  Lukhi  Naeain  Khettry 

I.  L.  R.  15  Calc.  538 

s.  35— 


See  Gift        .  I.  L.  R.  33  Calc.  584 

1.     s.  35  (1871,  8  35  ;  1866,  s.  36) 

— Admission  of  execution — Duty  of  Registrar  when 
executant  does  not  consent.  The  plaintiff,  having 
purchased  at  an  execution -sale  the  r  ght,  title,  and 
interest  of  a  tenant  in  an  istemrari  jote,  obtained 
from  the  zamindar  a  pottah  which  he  sought  to  re- 
gister according  to  law.  The  zamindar  appeared  at 
the  registration  office  and  admitted  the  execution 
of  the  "pottah,  but  did  not  assent  to  its  being  regis- 
tered, whereupon  the  registering  officer  witliheld 
registration.  Held,  that  it  was  the  duty  of  the  regis- 
tering officer  to  register  the  pottah,  not  withstand- 
ing the  ex.'cutant's  refusal  of  assent.  Wagon 
:\Iaixo  r.  DooLA  Gazee  Koolan       19  W.  R.  198 

—  Deed  of    sale — 


Refusal  of  vendor  to  endorse  deed — Refusal  to  regis- 
ter, ground  for.  A  deed  of  sale  of  land  situated  in 
the  registration  district  of  Calcutta  was 'executed 
and  presented  by  the  purchaser  for  registration.  The 
vendor  appeared  personally,  and  admitted  execution, 
but  refused  to  endorse  the  deed,  on  tlje  ground 
that  she  did  not  intend  to  sell,  but  only  to  renew 
a  ( ertdin  deed  of  mortgage.  '!  he  Registrar  refused 
to  r'  gister  the  d<ed.  Held,  that  the  Registrar  was 
iu  tified  in  refusing  to  regist.r  thr  deed  on  the 
crround  that  the  vendor,  one  of  the  parties  to  it, 
refused  to  endorse  it.  Brajanath  Pyne,  In  the 
matter  of  tie  Indian  Registration  Ad 

3  B.  Ij.  R.  O.  C.  60 :  12  W.  R.  386  note 

3 Non-payment     of 

consideration— Refusal  to  register — Duty  of  Regis- 
trar.    Under  Act  XX  of  1806,  a  Registrar  had  no 


REGISTRATION     ACT     (III    OF    1877> 

— contd. 

— s.  35 — contd. 

power  to  refuse  to  register  a  deed,  on  the  ground 
that  the  full  consideration  there  mentioned  had  not 
been  paid.  His  duty  is,  when  the  parties  appear  in 
person  before  him,  simply  to  ascertain  whether  the- 
deed  has  been  executed  by  the  persons  by  whom  it 
purports  to  have  been  executed.  In  the  matter  of 
Act  XX  of  1886  and  of  the  petition  of  Bkin- 
DABUN  Chandra  Shaw  and  Nobodeep  Chandra 
Shaw         .         .         .         .    1  B.  L.  R.  O.  C.  47 


4. 


Admission  of  exe- 


cution of  document — Setting  up  collateral  agreement. 
Where  the  defendant  admitted  the  execution  of  the 
documents,  but  set  up  a  collateral  agreement  which 
would  render  the  documents  of  no  legal  force,  the 
lower  Courts  found  that  the  agreen  ent  relied  on  by 
the  defendant  was  come  to  with  the  plaintiff : — Held 
(reversing  the  decrees  of  the  lower  Courts),  that, 
execution  having  been  admitted,  the  documents 
ought  to  be  registered.  Ramanandan  Chetty  v. 
ViJiASAMY 4  Mad.  425 

Improper  admis- 


sion to  registration — Stiit  on  deed  improperly  admitted 
to  registration.  H  and  S  admitted  iu  the  regis- 
tering office  the  execution  of  a  deed  of  sale  pur- 
porting to  be  executed  by  H,  S,  and  31.  The  third 
person  did  not  appear  before  the  registering  officer 
and  did  not  admit  or  deny  the  execution  of  the  deed 
on  her  part,  but  the  other  two  persons  stated  that 
it  had  been  executed  without  her  knowledge  or 
authority.  It  was  held,  that,  under  the  provisions 
of  ss.  34  and  35  of  Act  VIII  of  1871,  the  register- 
ing officer  was  not  warranted  in  registering  the  deed. 
The  deed  of  sale,  which  the  suit  was  brought  to 
enforce,  not  having  been  registered  according  to 
law,  could  not  be  received  in  evidence  of  the  sale, 
and  the  suit  to  enforce  the  sale  was  unmaintain- 
able. Baijanath  v.  Mahomed  Ieadat 

7  K".  W.  185 

6. Refusal  to  register 


— Disability  of  executants  from  minority,  idiocy,  or 
lunacy.     The    ^^ords  of  s.    35  of  the  Registratiottj 
Act.  Vlll  of  1871,  Avhich  provide  that  "  If  all  or  any: 
of  the  persons   by  whom  the  document  [i.e.,  the' 
document  presented  for  registration]  purports  to  be 
executed  deny  its  execution,  or  if  any  such  person 
appears  to  be  a  minor,  an  idiot,  or  a  lunatic,  or  if 
any  person  by  wh  m  the  document  purports  to  be 
executed  is  dead,  and  his    representative  or  assign 
denies   its   execution,    the   registering   officer   shall 
refuse  to  register  tiie  document,"   taken  hterally, 
seem   to   require   the   registering   officer   to   refuse 
registration  of  a  deed  which  purports  to  be  executed 
by  several  persons  if  any  one  of  them  deny  execu- 
tion, or  appear  to  be  a  minor,  an  idot,  or  a  lunatic « 
Sim  e  such  a  construction  would  cause  great  dilfi-.| 
culty  and  injustice,  and  would  be  inconsistent  with* 
the  "language  -^nd  tenor  of  the  rest  of  the  Act,  the* 
words  in  question  must  be  read  distributively,  and;^ 
construed  to  mean  that  the  registering  officer  shall 
refuse  to  register  the   document  quoad  the  persons 
who  deny  the  execution  of  the  deed  and  quoad  such 
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HEQISTBATION     ACT     (III    OF    1877) 

— contd. 
s.  35 — contd. 


persons  as  appear  to  be  under  any  of  the  disabilities 
mentioned.  The  registration  of  a  deed  is  not  neces- 
sarily invalid  by  reason  of  a  failure  on  the  part  of 
the  registering  officer  to  comply  with  the  provisions 
of  the  Reeistration  Act.  Mukhun  Lall  Panday  v. 
Koondun  ^Lall,  15  B.  L.  R.  22S,  referred  to  and 
approved.     Muhammad  Ewaz  v.  Bikj  Lal 

I.  L.  E.  1  All.  465 
L.  B.  4  I.  A.  168 


7. 


Registration  of 


^ill  after  death  of  testator — Inquiry  by  registering 
officer  into  disfibility  of  testator — Registration  Act 
{III  of  1877),  ss.  40  and  41.  The  procedure  pre- 
scribed by  s.  35  of  the  Indian  Registration  Act  is 
not  applicable  to  the  registration  of  wills  which, 
under  s.  40  of  that  Act,  are  presented  for  registra- 
tion after  the  death  of  the  testator  by  persons  claim- 
ing imder  them.  Arcmugam  Ptllai  v.  Aktjxa- 
CHALLAM  PiLLAi         .         I.  L.  R.  20  Mod.  254 


8. 


Registration  of 


hcmd  executed  by  minor — Concealment  from  Registrar 
of  fact  of  executant  being  a  minor — Fraud — Con- 
tract Act  {IX  of  187  2),  s.  17.  A  sum  of  money  was 
advanced  by  the  plaintiff  to  a  minor,  who  executed 
a  bond  in  respect  of  the  loan,  and  r«^gistered  it. 
Registration  was  effected  in  the  ordinary  way  ;  the 
parties  appearing  before  the  Registrar  and  the 
minor  admitting  execution  of  the  bond,  which 
was  then  registered.  Held,  in  a  suit  on  the  bond, 
that  there  being  nothing  to  show  that  the  minor 
appeared  to  be  such  to  the  Registrar  at  the  time  of 
registration  so  as  to  enable  the  Registrar  to  refuse 
registration  under  s.  35  of  the  Registi'ation  Act,  and 
the  concealment  of  the  fact  of  the  executant's 
minority  both  by  himself  and  by  the  plaintiff  from 
the  Registrar  not  amounting  to  fraud  (see  s.  17  of 
the  Contract  Act),  so  as  to  invalidate  the  registra- 
tion-proceedings as  against  the  minor,  the  Regis- 
trar had  in  no  way  violated  the  law  relating  to  the 
registration  of  documents,  and  the  bond  must  be 
taken  to  have  been  duly  registered.  Sham  Charak 
Hal  v.  Chowdhry  Debya  Singh  Pahe.4J 

I.  li.  R.  21  Cale.  872 


9. 


Representative    of 
-Admission   of   execution   of   docu- 


deceased  settlor- 
ment  by  one  out  of  three  represeyitafives — Defect  of 
procedure  in  course  of  registration — Validity  of  regis- 
tration. The  mother  of  three  sons  executed  a  deed 
of  gift  in  favour  of  one  of  them  ctnd  then  died.  The 
donee  alone  itgistered  the  document,  the  other  sons 
not  appearing  before  the  registering  officer.  The 
document  having  been  subsequently  put  in  evidence 
it  was  contended  that  it  was  inadmissible  on  the 
ground  that  under  s.  35  of  the  Registration  Act,  the 
donor  being  dead,  the  execution  of  the  document 
must  be  admitted  by  the  representative  of  the  de- 
ceased, and  that  an  admission  by  one  out  of  three 
representatives  is  not  an  admission  within  the 
meaning  of  the  Act.  Held,  that,  assuming  that  the 
three  sons  of  the  deceased  donor  ought  to  have 
^oined  in  admitting  the  execution  of  the  document 


REGISTRATION     ACT     (III     OF     1877) 

— contd. 

s.  35 — contd. 


and  that  the  registering  officer  was  in  error  in  con- 
sidering one  of  them  the  due  representative  of  the 
deceased,  such  error  was  a  defect  in  procedure  in  the 
course  of  registration  and  the  registration  was  not 
rendered  invalid  by  reason  thereof.  Pakran  v. 
KvsHA^yiED         .         .     I.  L.  R.  23  Mad.  580 

10.  and   ss.   74  and  11— Denial 

of  execidion,  what  is — Non-appearance — Specific 
Relief  Act  [I  of  1877),  s.  45.  A,  by  an  indenture 
of  mortgage,  dated  15th  March  1887,  mortgaged 
certain  property  to  S  to  secure  the  repayment  of 
R  18,500  within  two  months.  The  deed  was  duly 
lodged  for  registration  ;  but  A  (the  mortgagor) 
neglected  to  appear  at  the  registration  office  to 
admit  execution.  A  summons  was  accordingly 
issued  against  him  under  s.  36  of  the  Registration 
Act  III  of  1877  to  enforce  his  attendance,  and  was 
duly  served  upon  him  as  required  by  s.  39.  He, 
however,  did  not  obey  the  summons,  and  neg- 
lected to  attend  the  Sub-Registrar's  office  on  the 
day  appointed.  He  subsequently  went  away  to 
Arabia  without  admitting  execution,  and  was  not 
expected  to  return  to  Bombay.  5  (the  mortgagee) 
then  applied  to  the  Sub-Registrar  to  treat  J's 
neglect  to  attend  and  admit  execution  as  equivalent 
to  a  denial  of  execution  and  to  " '  refuse  to  register  " 
the  deed  under  the  provisions  of  s.  35  (last  clause), 
in  order  that  an  application  might  be  made  to  the 
Registrar,  under  s.  73,  for  the  purpose  of  establish- 
ing the  right  of  S  (the  mortgagee)  to  have  the  deed 
registered.  The  Sub-Registrar,  however,  considered 
that  he  could  not  treat  A 's  non-appearance  as  a 
denial  of  execution.  On  application  to  the  High 
Court  under  s.  45  of  the  Specific  Relief  Act,  I  of  1877  : 
— Held,  following  Radhahishan  Rowrea  Dakna  v. 
Choonilal,  I.  L.  R.  5  Calc.  445,  that  the  non- 
appearance of  ^  in  pursuance  of  the  summons  was 
equivalent  to  a  denial  of  execution  within  the 
meaning  of  s.  35  of  the  Registration  Act ;  and  that, 
under  the  provisions  of  that  section,  the  Sub-Regis- 
trar was  bound  to  ' '  refuse  to  register  ' '  the  deed. 
The  Court  accordingly  made  an  order  directing  the 
Registrar  to  proceed  under  s.  74  to  make  the  inquiry 
therein  directed.     In  re  Abdul  Aziz 

I.  L.  R.  11  Bom.  691 


11. 


Refusal  to  register 


— Disability  of  minority.  The  object  of  s.  35  of  the 
Registration  Act,  1877,  which  direct-s  the  register- 
ing officer  to  refuse  to  register  a  document  if  the 
person  by  whom  it  purports  to  be  executed  appears 
to  be  a  minor,  is  that,  if  the  registration  author- 
ities refuse  to  register  on  that  ground,  the  ques- 
tion of  minority  may  at  once  be  brought  into  a 
Civil  Court,  and  there  determined.  Chu>'EE  Mul 
Johury  v.  Brojo  Nath  Roy  Chowdry 

I.  li.  R.  8  Cale.  967  :  U  C.  li.  B.  315 


12. 


Execution  of  bond 


by  father  on  minor  son'' s  behalf — Registration  of  bond 
without  the  minor  being  represented,  effect  of.  At 
the  registration  of  a  bond  executed  by^  and  B  and 
by  H  on  behalf  of  J,  a  minor,  the  minor  was  not  re- 
presented for  the  purpose  of  registration  by  any  one. 


(     10259     ) 


DIGEST  OF  CASES. 


(     10260     ) 


REGISTRATION"    ACT     (III     OF    1877) 
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s.  35 — contd. 

Held,  that  the  bond  should  not  affect  any  immove- 
able property  comprised  therein  in  so  far  as  J  was 
interested  in  the  same.  Muhammad  Eunz  v.  Birj 
Lai,  I.  L.  R.  1  All.  465,  and  s.  35  of  the  Registra- 
tion Act,  1877,  referred  to.  Shankar  Das  v. 
JoGBAJ  SiifGH    .         .         .    I.  L.  R.  5  All.  599 


13, 


Mortgage  execut- 


ed and  registered  by  major  son  and  by  the  father 
for  himself  and  for  a  minor  son.  A  joint  Hindu 
family  consisted  of  the  father  and  two  sons,  the 
one  of  full  age,  the  other  a  minor.  The  father  and 
the  major  son  executed  a  mortgage  of  the  joint 
family  property,  the  father  describing  himself  in 
the  bond  as  acting  for  himself  and  as  guardian  and 
next  friend  of  the  minor  son.  The  bond  was 
registered  on  the  admission  of  the  father  and  the 
major  son.  Held,  in  a  suit  by  the  mortgagees  for 
sale,  that,  there  being  no  dispute  as  to  the  fact  of 
the  debt  for  which  the  mortgage  was  executed,  and 
it  not  being  alleged  that  such  debt  Avas  incurred 
for  any  purpose  ^hich  would  exempt  the  son  from 
the  pious  obligation  of  paying  it,  there  was  no 
defect  in  the  registration  of  the  bond  in  suit  which 
would  prevent  its  affecting  the  share  of  the  minor 
son.  Shankar  Das  v.  Jograj  Singh,  I.  L.  E.  5 
All  599,  overruled.  Muhammad  Exvaz  v.  Birj  Lai, 
I.  L.  R.  1  All.  465  ;  In  the  matter  of  Ram  Chunder 
Biswas,  16  W.  R.  ISO  ;  and  Badri  Parsad  v.  Madan 
Lai,  I.  L.  R.  5  All.  75,  referred  to.  Kesho  Deo  v. 
Hari  Das     .         .         .        I.  L.  R.  21  All.  281 


14. 


Registration- 


Execution,  dental  of — Deed — Admissibility  of  deed  in 
evidence.  Where  a  Sub-Registrar  in  disregard  of 
the  provisions  of  s.  35  of  the  Registration  Act, 
1877,  registered  a  document  as  against  a  person 
denying  execution  thereof,  it  was  held,  that  his 
action  was  ultra  vires  and  without  jurisdiction 
and  that  the  document  could  not  be  admitted  in 
evidence  as  against  the  party  denying  execution. 
Muhammad  Ewaz  v.  Birj  Lai,  I.  L.  R.  1  All.  465  ; 
Malharjuv,  v.  Narhari,  L  L.  R.  25  Bom.  337  ; 
Mujib-un-nissa  v.  Abdvr  Rahini,  L.  R.  20  I.  A. 
15  :  s.c.  /.  L.  R.  23  All.  233.  Razi-tjn-nissa  v. 
Sabir  HusA.if  (1904)      .        I.  L.  R.  26  All.  57 

'    15. Registration — 

Deed  of  gift  of  immoveable  property  after  death  of  the 
donor — Representative  of  deceased  donor — Transfer 
of  Property  Act  (IV  of  1SS2),  ss.  4,  123.  Where  the 
widow  of  a  deceased  person,  v,\\o  had  executed  a 
deed  of  gift,  was  his  representative,  she  would  be 
his  representative  within  the  meaning  of  s.  35  of  the 
Registration  Act,  although  she  was  also  the  donee 
under  the  deed,  and  would  be  qualified  to  admit 
the  execution  and  so  to  render  the  registration 
of  the  deed  proper  and  effectual.  PaJcran  v. 
Kunhammsd,  I.  L.  R.  23  Mad.  5S0,  referred  to. 
S.  123  of  the  Transfer  of  Property  Act  is,  by 
virtue  of  s.  4  of  the  Act,  to  be  read  as  supplemen- 
tal to  the  Indian  Registration  Act,  and  the  expres- 
sion *'  registered  instrument  "  in  s.  123  means 
an  instrument  registered  in  accordance   with  the 
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— contd. 

s.  35 — concld. 

provisions  of  the  Indian  Registration  Act,  and 
not  necessarily  one  registered  by  the  donor  himself. 
Na7id  Kishore  Lai  v.  Suraj  Prasad,  I.  L.  R.  20  All. 
392,  approved.  Where  a  Hindu  executed  a  deed 
of  gift  in  favour  of  his  wife  and  it  was  registered 
after  his  death  on  her  admission,  she  being  his 
representative  : — Held,  that  the  deed  was  a  regis- 
tered instrument  within  the  meaning  of  s.  123 
of  the  Transfer  of  Property  Act.  Bhabatose 
Baner-iee  v.  Solemajt  (1906) 

I.  Ij.  R.  33  Calc.  584 

s.  39  (1871,  s.    39  ;  1866,  s.  40)— 


Revenue  officer — Collector — Sub-Collector.  Semble  : 
The  words,  "  the  revenue  officer  in  whose  juris- 
diction the  person  whose  attendance  is  desired  may 
be,"  in  s.  40  of  the  Registration  Act,  1866,  point 
to  the  chief  revenue  officer  of  the  district,  viz.,  the 
Collector,  or,  if  in  any  defined  sub-district,  the  Sub- 
Collector.  Such  Sub-Collector  has  all  the  powers 
of  a  Collector.  In  the  matter  of  the  fctition  of 
Narainasami  Pillai     ...       4  Mad.  91 

s.  41— 

A^ee  Saxction  for  Prosecution — Where 
Sanction  is  Necessary  or  otherwise. 
I.  L.  R.  10  Mad.  154 
I.  L.  R.  12  Mad.  201 

ss.  42—46  (1871,  ss.  42—46  ;  1866. 


ss.  54,  46) 

See  OuDH  Estates  Act,  1869  s.  13. 

I.  L.  R.  10  Calc.  976 
L.  R.  11  I.  A.  121 

1.  s.     47 — Priority — Possession — 

Notice.  The  plaintiff  purchased  certain  land  by 
a  deed  dated  the  8th  April  1 879.  The  deed  was 
registered  on  the  2 6th  August  of  the  same  year. 
'J'he  defendant  purchased  the  same  land  by  a 
deed  dated  the  14th  June  1879.  It  was  regis- 
tered on  the  same  day.  That  deed  recited  that 
the  land  was  in  the  possession  of  the  plaintiff  as 
'tenant.  Both  the  deeds  were  optionally  regis- 
trable. The  Subordinate  Judge  rejected  the  plaint- 
iff's claim,  and  awarded  the  land  to  the  defendant. 
His  decree  was  affirmed,  on  appeal,  by  the 
District  Judge  on  the  ground  that  the  defend- 
ant's deed  was  registered  before  the  plaintiff's 
deed.  On  appeal  to  the  High  Court : — Held,  that 
the  plaintiff  was  entitled  to  the  land.  Both  the 
deeds  having  been  registered  according  to  law,  they 
operated  from  their  respective  dates  of  execution  as 
provided  by  s.  47  of  the  Registration  Act  (III  of 
1877).  Held,  also,  that  the  defendant  had  notice  of 
the  plaintiff's  equitable  title  to  the  land.  San- 
taya  Mangabsay'a  v.  Narayan 

I.  L,  R.  8  Bom.  182. 

Date  of  operation 


— Date  of  execution  of  the  deed.  On  the  11th 
August  1898,  the  defendant  No.  1  passed  to  the 
plaintiff  a  mulgeni  lease,  which  was  registered  on 
the  10th  December  1898.  In  the  meanwhile  the 
defendant  No.  1  passed  another  mulgeni  lease  to  the- 
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defendant  No.  2  in  respect  of  the  same  property 
on  the  17th  November  1898,  and  got  it  registered 
on  the  18th  November  1898.  On  the  5th  Decem- 
ber 1898,  the  defendant  No.  1  mortgaged  the 
same  property  to  the  defendant  No.  2  ;  this  deed 
of  mortgage  was  registered  on  the  9th  December, 
1898.  Defendant  No.  2  obtained  possession  of  the 
property.  The  plaintiff  then  sued  to  establish  his 
mulgeni  lease  and  to  recover  possession  of  the 
lands.  Held,  that  the  plaintiff  was  entitled  to 
recover  possession  of  the  lands  ;  for  though  his 
deed  was  registered  after  the  defendant  No.  2's 
deeds,  yet  the  moment  it  was  registered  it  had 
operation  from  the  date  of  its  execution  by  virtue 
of  s.  47  of  the  Registration  Act  (III  of  1877). 
Held,  further,  that  it  was  immaterial  whether  the 
defendant  No.  2's  deeds  were  or  were  not  accom- 
panied bv  possession.  Kali  Das  JduiUck  v.  Kanhya 
Lai  Paridit,  L.  B.  11  I.  A.  21^,  and  Bai  Suraj  v. 
Da^.jatram  Dayashankar,  I.  L.  B.  6  Bom.  3S0, 
followed  and  applied.  Narayax  v.  LAXrMAS 
(1905)  .         .         .         I.  li.  B.  29  Bom.  42 

1.  s.  48  (1871,  8.  48  ;  1866,  s.  48) 

—  Vtrbal  contract  hetureen  Hindu? — Subsequent 
registered  deed.  Where  a  lien  by  verbal  contract 
and  deposit  of  title-deeds  of  immoveable  projjcrty 
in  the  Island  of  Bombay  by  a  Hindu  in  favour  of 
a  Hindu  was  created  before  the  1st  of  January, 
1865,  when  the  first  general  Registration  Act  (X"\T 
of  1864)  came  into  force,  and  a  Gujrati  document 
(unregistered)  was  subsequently  (on  the  13th  of 
June  1865)  executed  by  the  giver  of  the  lien  which 
set  out  its  particulars,  and  acknowledged  the 
receipt  of  the  loan  on  account  of  which  the  lien  was 
given,  it  was  held,  that  the  original  oral  contract 
of  lien,  being  in  itself  a  perfected  transaction,  was 
not  merged  in  or  invalidated  by  the  subsequent 
document,  and  that  therefore  the  fact  of  the  latter 
not  being  registered  did  not  affect  the  validity  of 
the  prior  transaction.  S.  48  of  Act  XX  of  1866, 
which  enacted  that  all  instruments  duly  registered 
under  that  Act  and  relating  to  moveable  or 
immoveable  property  should  take  effect  against  any 
oral  agreement  relating  to  the  same  property,  did 
not  apply  to  oral  agreements  completed  before  Act 
XVL  of  1864  came  into  force.  Jn-AXDAS  Keshavji 
r.  Feamji  Naxabhai    .         .     7  Bom.  O.  C.  45 


EEQISTRATIOTf     ACT     (III     OF     1877) 


-contd. 


s.  48-<o«W. 


2. 


Btgistration      of 


illegal  or  frattduhnt  document — Priority — Oral 
agreement  accompanied  by  possession — English 
princifle-s  of  equity.  Persons  claiming  under  a 
registered  document  which  haa  been  given, 
accepted,  and  registered  in  fraud  of  a  third  party, 
and  in  collusion  with  the  grantor,  are  not  entitled 
to  the  benefit  of  s.  48  of  the  Registration  Act 
(Vill  of  1871),  and  therefore  the  registration  of 
a  document  of  title  which  has  been  procured  in 
fraud  of  a  party  possessing  a  prior  equitable  title, 
or  with  actual  notice  of  his  prior  equitable  title, 
does  not  deprive  such  party  of  his  priority.  Regis- 
tration cannot  confer  validity  upon  an  instrument 


which  is  ultra  vires,  or  illegiil,  or  fraudulent.  The 
reason  for  the  exception  made  by  s.  48  of  the 
Regulation  Act,  VII  of  l87l,  in  favour  of  an  oral 
agreement  accompanied  by  possession  is  that  by 
such  possession  the  parties  who  rely  on  a  sub- 
sequent registered  deed  had,  or  might,  if  they  had 
been  reasonably  vigilant,  have  had,  previously 
to  their  entering  into  their  contract  with  the 
vendor  and  to  their  taking  a  conveyance,  notice, 
by  the  fact  of  such  possession,  that  there  was  some 
prior  claim  to  the  property.  Therefore,  where 
there  is  actual  notice  of  a  prior  oral  agreement, 
although  unaccompanied  by  possession,  the  object 
of  the  Lcfrislature  is  fully  attained.  Hick's  v. 
Povell,  4  Ch.  7-il  ,  futtechand  Sahoo  v.  Leelumher 
Singh  Da-ss,  14  Moo.  I.  A.  129  :  9  B.  L.  E.  433; 
and  Valaii  Isaji  v.  Thotnas.  I.  L.  B.  1  Bom.  194, 
distinguished.  Instances  in  which  the  niles  of 
English  Court-3  of  Equity  have  been  applied  in 
the  mofussil,  referred  to.  \Yamax  Ramchandra 
f.  Dhoxdiba  Krishxaji  .     I.  L.  E.  4  Bom.  126 

3.  Case   uhere    there 

is  no  transfer  or  giving  possession.  The  Registration 
Act.  1871,  s.  48.  which  says  that  documents  relating 
to  an%-  property  duly  registered  shall  take  effect 
against  any  oral  agreement  or  declaration  relating 
to  such  property,  unless  where  the  agreement  or 
declaration  has  been  accompanied  or  followed  by 
delivery  of  possession,  does  not  aply  to  a  case 
where  there  is  no  transfer  or  making  over  of  posses- 
sion. KiRTY  CnrxDER  Haldar  r.  Ra.j  CnrxDEK 
Haldab        .         .         .         .  22  W.  E.  273 

4.   Priority — Verbal 

contract — Begtstered  deed  of  sale.  A  subsequent 
registered  deed  is  entitled  to  preference  to  a  prior 
verbal  contract  :  the  former  would  invalidate  the 
latter.  Kylash  Chuxder  Chattebjee  »•.  Gopal 
CnrxDER  Chattebjee         .         .        1  "W.  E.  78 

5.    Priority — Verbal 

sale  rcith  possession — Begisfered  deed.  Held,  that 
a  deed  of  s.^le  of  immoveable  property,  duly  regis- 
tered under  Act  XX  of  1866,  was  to  be  preferred 
to  a  prior  verbal  sale  of  the  same  projjerty  accom- 
panied by  possession,  where  it  appeared  that  it  was 
the  intention  of  the  parties  to  the  verbal  sale  to 
complete  the  transaction  by  a  deed.  Semble  :  That 
the  effect  would  have  been  the  same  ^f  there  had 
been  no  such  intention.  Bhaxdf  val.\d  Rajram 
f.  Damaji  vaxad  JrvAJi         .     6  Bom.  A.  C.  59 


6. 


Priority — Posses- 


sion under  unregistered  lease.  Where  possession  of 
immoveable  property  has  been  given  under  an  un- 
registered lease,  a  subsequent  grantee  of  a  regis- 
tered lease  cannot  maintain  a  suit  to  evict  the 
lessee  in  possession,  on  the  ground  of  the  priority 
of  his  deed  vmder  s.  48,  Act  XX  of  1866.     Narsixg 

POBKEAT    r.    BeWAH 

5  B.  li.  E.  Ap.  86  :  14  W.  E.  250 

7. — — — — —  Mortgage  tcithout 

possession — Subsequent  purchase  trith  possession — 
Law    in  Kanara.      Queers :  Where    in    Kanara   a 
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mortgage   without   possession    can    be    sustained 
against  a  Bubsequent  purchase  from  the  moitgagor 
with  possession.     Purmata  v.  Sonde  Shintvasapa 
I.  li.  R.  4  Bom.  459 

8. Deposit  of  title- 
deeds — Priority — Oral  agreement.  A  deposit  of 
title-deeds  of  certain  property,  under  a  verbal 
arrangement  to  secure  payment  of  a  debt,  is  not  an 

oral  agreement  or  declaration  relating  to  such 
property  "  within  the  meaning  of  s.  48  of  the  Regis- 
tration  Act,   1877.      COGGAN  V.   POGOSE 

I.  L.  R.  11  Calc.  158 


9. 


Oral  alienation- 


Evidence  of  possession.  Per  Pontifex,  J. — The 
words  relating  to  possession  found  in  s.  48  are 
merely  intended  as  a  declaration  of  the  law  limiting 
the  operation  of  oral  alienations,  and  of  declaring 
the  law  with  respect  to  them,  by  laying  down  that 
the  only  oral  alienations  of  which  the  law  can 
take  notice  in  competition  with  registered  instni- 
ment-s  are  those  which  are  properly  established  by 
evidence  'of  possession.  Fu7.ltdeek  Khan  v. 
Fakir  Mahomed  Khan 

I.  L.  R.  5  Calc.  336 :  4  C.  L.  B.  257 


10. 


Oral  agreement — 


Registration  Act  (XX  of  l'^6fJ),  s.  4H.  Held,  that 
an  oral  agreement  of  hypothecation  of  immoveable 
property,  entered  into  in  August  1869,  and  which 
was  not  accompanied  nor  followed  by  possession  of 
the  property  charged,  could  not  avail  against  a 
registered  sale  certificate^  obtained  in  respect  of  the 
same  property  and  dated  in  August  ]87fi.  whether 
s.  48  of  Act  XX  of  1866  or  s.  58  of  Act  Mil  of  1871 
were  looked  to.     Nathtj  Ram  v.  Phflchand 

I.  L.  R.  6  All.  581 


11. 


Oral  agreement  of 


sale — Suhseqncrd  sede  to  third  party — Notice  of  prior 
agreeynent — Bights  of  purchaser.  Notwithstanding 
the  provisions  of  s.  48  of  the  Registration  Act,  a 
party  who  purchases,  even  under  a  registered  deed 
of  sale,  with  notice  of  a  prior  agi-eement  for  sale  of 
the  same  property,  will  not  be  allowed  to  retain  the 
property  as  against  the  person  claiming  under  the 
prior  agreement.  Solano  v.  Lala  Bam  Lai,  7  C.  L.  B. 
481,  followed.  Fuzlvdeen  Khan  v.  FaJcir  Maho- 
med Khan,  I.  L.  B.  5  Calc.  33^,  distinguished. 
Chunder  Nath  Roy  v.  Bhoyrub  Chcxder  Subma 
Roy  .  .  .  I.  Ij.  R.  10  Calc.  250 
12.  -  Transfer  of  Pro- 

perty Act  (IV  of  1S81),  s.  54 — Oral  agreement  for  sale 
of  land — Subsequent  conveyance  with  notice — Deli- 
very of  possession — Priority — Specific  performance. 
Plaintiff,  being  in  possession  of  certain  land  as  an 
incumbrancer  under  a  registered  instrument,  agreed 
orally  with  the  mortgagor  in  1885  to  purchase  it. 
The  mortgagor  subsequently  sold  the  land  to  others 
who  took  the  conveyance  which  Mas  registered  with 
notice  of  the  plaintiff's  mortgage  and  of  the  oral 
agreement  with  him.  Plaintiff  now  sued  for  a 
declaration  that  the  conveyance  was  not  binding  on 
him][and  for  specific  performance  of  the  oral  agree- 


REGISTRATION     ACT     (III     OP    1877) 
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s.  AS— contd. 


ment.  H eld,  iha^t  the  plaintiff's  possession  under 
his  incumbrance  together  with  the  agreement  to  sell 
was  equivalent  to  delivery  of  possession  within  the 
meaning  of  Regiotration  Act,  s.  48  ;  and  that  the 
plaintiff  was  entitled  to  have  the  oral  contract 
specifically  enforced  notwithstanding  the  subse- 
quent registered  sale.     Kannan  v.  Krishnan 

I.  L.  R.  13  Mad.  324 


13. 


Suit  for  specify 


performance  of  contract  to  sell  land — Person  claiming 
by  subsequent  title — Notice  of  prior  contract — Trans- 
fer of  Property  Act  (IV  of  1S82),  s.  54— Contract 
for  sale — Bainanamah — Specific  Belief  Act  (I  of 
1877),  s.  27 — Legal  and  equitable  rights — Registra- 
tion Act  (III  of  1877),  ss.  17  (h),  48,  50— Document 
creating  a  right  to  obtain  another  document — Unregis- 
tered document — Admissibility  of  evidence.  On  the 
27th  December  1895  S  executed  an  unregistered 
document  bearing  a  one-anna  receipt  stamp  in 
favour  of  ./,  agreeing  to  execute  a  deed  of  convey- 
ance of  certain  immoveable  property  in  favour  of 
J  within  a  certain  time,  and  acknowledging  re- 
ceipt of  earnest-money.  Subsequently  on  the  3rd 
January  1896  /S  executed  a  registered  bainanamah 
in  respect  of  the  same  property  in  favour  of  B 
and  H,  which  was  followed  by  a  registered  deed  of 
conveyance  in  their  favour,  dated  the  9th  Januctrj^ 
1896,  and  delivery  of  possession,  although  B  and 
H  had  notice  of  the  previous  contract  mth  J 
before  the  registration  of  the  bainanamah  and  exe- 
cution of  the  deed  of  conveyance  in  their  favour. 
Held,  that,  having  regard  to  s.  54  of  the  Transfer 
of  Property  Act  and  s.  27  (b)  of  the  Specific  Relief 
Act,  in  a  suit  for  the  specific  performance  of 
contract  brought  by  J  neither  the  bainanamah 
nor  the  deed  of  conveyance  in  favour  of  R 
and  H  could  prevail  against  the  prior  unregistered 
contract  of  J.  Held,  further,  that  the  unregistered 
document  of  the  27th  December  1895  came  under 
s.  17,  cl.  (h),  of  Act  III  of  1887,  and  was  not  in- 
admissible in  evidence  for  want  of  registration  ;  and 
tlmt  the  registered  bainanamah  of  the  3rd  January 
1896  did  not  take  effect  against  it,  under  s.  50  of 
that  Act.     Hurnandttn  Sixgh  v.  Jawad  Ali 

I.  li.  R.  27  Calc.  468 


14. 


Effect    of    oral 


agreement  as  against  subsequent  registered  conveyance. 
A,  by  an  oral  agreement,  agreed  to  grant  two 
mokurrari  leases  of  certain  properties  upon  certain 
terms  to  B,  and  thereupon  executed  two  mokurrari 
leases  m  favour  of  B,  which  were  not,  however, 
registered.  Afterwards  A  granted  two  mokurrari 
leases  of  the  same  mouzahs,  upon  terms  more 
favourable  to  himself,  to  C  and  D,  who,  at  the  time 
of  such  grant,  had  notiee  of  A '«  previous  agreement 
with  B.  Held,  in  a  suit  for  specific  performance 
brought  by  B  against  A,  and  to  which  C  and  J> 
vere  added  as  defendants,  that,  notwithstanding 
the  fact  that  B  had  never  got  possession  under  the 
oral  agreement  as  provided  in  s.  48  of  Act  III  of 
1877,  B  could  obtain  a  decree  for  specific  relief,  and 
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a  declaration  that  the  leases  to  C  and  D  were  void 
as  against  him.  Nemai  Chabas  Dhabai.  v. 
KoKiL  Bag 

L  li.  R.  6  Cale.  534  :  7  C.  L.  R.  487 

See  Chtkdeb  Kaxt  Roy  f.  Krishka  Sukdeb 
Roy       .         .         .  I.  Ii.  R.  10  Calc.  710 

a  case  to  which  the  Specific  Relief  Act  applied. 

15.  Constructive  pos- 
session in  pursuance  oj  oral  agreement  to  sell  land. 
Where  a  vendor  in  pursuance  of  an  oral  agreement 
to  sell  certain  land  directed  the  tenants  of  the  land 
to  pay,  and  the  tenants  agreed  to  pay,  rent  to  the 
purchaser  : — Held,  that  such  possession  was  given 
to  the  purchaser  as  would  satisfy  the  condition  of 
s.  48  of  the  Registration  Act,  and  enable  him  to 
resist  the  claim  of  a  subsequent  registered  purchaser. 
Palaki  v.  Selambara      .     I.  Ij.  R.  9  Mad,  267 

8.  49  a871,  8.  49  ;  1866,  s.  49)- 

See  ante,  s.    17. 

See  ante,  s.  28    .  I.  L.  R.  29  Cale.  654 

See  Exchange  .     11  C.  W.  N.  342 

See  Lakdloed  axd  Texavt — Natube  of 
Tejtakcy      .      L  L  R.  27  Bom.  515 

See  LiMiTATioif  Act,  1877,  s.   19  (1871, 

S.     20) ACKSOWLEDGMEKT    OF    DeBTS. 

I.  Ij.  R.  5  Calc.  215  :  4  CL.  R.  361 

1.    Construction      of 

section.  In  considering  the  effect  to  be  given  to 
s.  49,  Act  XX  of  1866,  that  section  must  be  read  in 
conjunction  with  s.  88  and  with  the  words  of  the 
heading  of  Part  X,  "Of  the  effects  of  registration 
and  non-registration."  It  is  not  clear  that  the 
words  of  s.  49,  "  unless  it  shall  have  been  registered 
in  accordance  with  the  provisions  of  this  Act, ' '  are 
not  confined  to  the  procedure  on  admitting  to 
registration,  ^^ithout  reference  to  any  matters  prior 
to  registration,  or  to  the  provisions  of  ss.  19,  21,  or 
36,  or  other  provisions  of  a  similar  nature.  McKHnr 
Lall  Pakday  v.  KooxDrx  Lall 

15  B.  L  R.  228  :  24  W.  R.  75 
L,  R.  2  I.  A.  210 

s.c.  in  lower  Court.  Kooxdcx  Laix  f.  Makhttn" 
Lall      ,         .         1  N.  W.  168  :  Ed.  1873,  247 

2. Properly-regis- 

tered  document,  requisites  of — Act  XXoflS66,  ss.  66, 
67,  66,  and  69.  The  registration  of  a  document 
under  Act  XX  of  1866  is  complete  when  all  the 
requirements  stated  in  ss.  66,  67,  68,  and  69  have 
been  fulfilled,  and  the  certificate  mentioned  in  s.  68 
is  prima  facie  evidence  of  such  completeness. 
"U  here  a  kobala  bire  the  above  certificate,  a  memo- 
randum from  the  Sub-Registrar,  stating  that  he  was 
not  satisfied  that  the  heirship  of  the  partv  convey- 
ing had  been  established,  was  held  in  no  way  to 
affect  the  registration.  Where  the  requirements 
of  the  law  had  been  fulfilled,  a  report  made  by  the 
Sub-Registrar,  in  which  he  expressed  his  intention 


8.  ^9— contd. 

to  reject  the  document,  was  held  not  to  affect  its 
claim  to  being  a  well-registered  document  within 
the  meaning  of  6.  49.  RoHiMOOiassA  v.  Abdool- 
LAH  Khak       .  .         .       22  "W.  R.  319 


3. 


Document  not  duly 


registered — Admissibility  of  evidence.  Although  a 
document  has  been  actually  registered  by  the  pro- 
per officer  appointed  for  the  purpose  of  registering 
documents,  it  cannot  be  received  in  evidence  under 
8.  49  if  it  has  been  registered  contrary  to  the  pro- 
visions of  the  Registration  Act.  Mahomed  Altaf 
Ali  Khax  f.  Pertab  Sixgh         .        5  N.  W.  91 


4. —  Decree,  sale  of — 

Decree  on  mortgage-hond — Right  to  execute  decree.  A 
decree -holder  purported  to  sell  to  J,  by  private  sale, 
all  his  right,  title,  and  interest  in  a  mortgage-decree 
obtained  by  him  in  a  suit  on  a  mortgage-bond 
against  the  mortgagor.  The  deed  of  sale  was  not 
registered.  Afterwards,  by  a  registered  deed  of 
sale,  A  conveyed  all  his  right,  title,  and  interest 
in  the  same  decree  to  B.  Held,  that  the  right  to 
execute  the  decree  as  a  mortgage-decree' did  not 
pass  to  B,  the  deed  of  sale  not  affecting  immove- 
able property  without  registration.  Koob  Lall 
ChOWDHRY    f.  XlTTYA   NrxT)   Srs'GH 

I.  L.  R.  9  Calc.  839  :  12  C.  L  R.  393 

5.  Deed  made  before 


Registration  Act — Admissibility  of  unregistered  deed. 
Held,  that  there  is  no  provision  in  the  law  exclud- 
ing a  deed  made  before  the  Registration  Act  came 
into  force,  and  not  registered  within  the  time  ap- 
points for  the  registration  of  such  deeds,  from 
being  adduced  in  evidence.  Ram  Sxtrttn"  Dass 
f.  Ram  Ciro-D        .         ,         .         .1  Agra  283 


6. 


Admissibility   in 


evidence  of  unregistered  deed  for  purpose  for  u:hich 
registration  is  unnecessary — Bond.  An  unregis- 
tered document  requiring  registration  as  affecting 
an  interest  in  land  is  admissible  in  evidence  for  any 
purpose  for  which  registration  is  unnecessary. 
Lachmipat  SrsGH  DrcAE  v.  Khairat  Axi 

;  5  B.  L.  R.  F.  B.  18  :  12  W.  R.  F.  B.  11 

Sham  Xabayax  Lall  r.  KHE>rAjrr  Matoe 
4  B.  Ij.  R.  F.  B. 

Moxomothoxath  Day  v.  Sbeexath  Ghose 

20  W.  R.  107 


7. 


Collateral        pur- 


pose— Mortgage,  unregistered — Limitation  Act  {XV 
of  1S77).  An  unregistered  document,  the  registra- 
tion of  which  is  compulsory,  may  be  admissible  in 
evidence  for  a  collateral  purpose,  i.e.,  to  prove 
admission  of  liability  on  part  of  the  executant 
sufficient  to  prevent  a  claim  from  being  barred  by 
the  Limitation  Act.  Mugktbam  v.  GrRMTKH 
Roy      ,         .         .         .     I.L.  R.  26  Cale.  334 

8,  — • Admissibility      of 

unregistered  deed — Collateral  security  of  land.  A 
bond  for  money  in  which  land  is  pledged  as  a  mere 
collateral  security  is  not  one  of  the  instruments 
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REGISTRATION     ACT     (III     OF     1877) 

— contd. 

—  s.  49 — conkl. 

defined  in  cl.  2,  s.  17,  Act  XX  of  1866,  the  registra- 
tion of  which  is  compulsory,  but  is  one  of  which  the 
registration  is  optional  under  cl.  7,  s.  18  of  that  law  : 
therefore,  in  a  suit  for  money  due  on  the  bond, 
the  reception  of  the  bond  as  evidence,  though  not 
registered,  is  not  barred  by  s.  49.  Woodoy 
CHA^-D  Jaxa  v.  Nitye  Mundul      .     9  W.  R.  Ill 


9. 


Admissibility     in 


evidence  of  unregistered  deed  to  prove  debt — Suit  for 
money  due  on  mortgage.  In  a  suit  to  recover  a  sum 
of  money  due  on  a  mortgage,  the  mortgage-deed, 
though  not  registered,  was  admitted  in  evidence  to 
prove  the  debt.  Buttokristo  Doss  v.  Khettra 
Chandra  Bhtjttacharjee    .  6  B.  Ij.  R.  Ap.  69 


10. 


-,  Admissibility  in 


11. 


12. 


Transfer  of  Pro- 


perty Act  {IV  of  1SS2),  s.  5S — Unregistered  mort- 
gage— Suit  on  personal  covenant  to  pay.  An  un- 
registered mortgage-deed  executed  in  1885  contain- 
ed a  personal  covenant  by  the  mortgagors  to  pay 
the  debt  secured  thereby.  Held,  that  the  mortgagee 
was  entitled  to  sue  on  the  covenant  and  obtain  a 
personal  decree  against  the  mortgagors.  Gomaji 
V.  Subbarayappa  .  .  I.  L.  R.  15  Mad.  253 
13.— ■ -  Evidence,  admis- 
sibility of — Mortgage-bond.  An  unregistered  bond, 
containing  a  personal  undertaking  to  repay  money 
borrowed,  and  also  a  hypothecation  of  land  above 
RlOO  in  value  as  security,  may  be  used  in  evi- 
dence to  enforce  the  personal  obligation.  Ul- 
FATUNNISSA  alias  Elahijan  Bibi  v.  Hosain  Khan 
I.  Ii.  R.  9  Calc.  520  :  12  C.  L.  R.  20 
Document  creat- 


14. 


itig  iyiterest  in  land.     A  document  which  gives  or 
purports  to  give  a  right  to  have  immoveable  pro- 


REGISTRATIOW    ACT     (III     OF     1877) 

— contd. 

s.  4:9~contd. 

perty  brought  to  sale  with  a  view  to  the  recovery, 
out  of  its  proceeds,  of  money  lent  (principal  and 
interest),  is  an  instrument  which  creates  an  interest 
in  moveable  property,  and  as  such  cannot,  under 
s.  49  of  the  Registration  Act,  be  received  in  evidence 
without  being  registered.  Kala  Chand  Mundtjl 
V.  GopAL  Chunder  Bhuttacharjee 

12  W.  R.  163 


evidence  of  unregistered  deed  as  receipt  or  aclcnow- 
ledgment  of  debt — Deed  of  sale — Acknowledgment 
of  debt.  An  unregistered  deed  of  sale,  so  far  as  it  is 
a  receipt  or  acknowledgment  of  money  paid  or  an 
acknowledgment  for  old  debts,  is  admissible  inevi- 
dence  notwithstanding  s.  49,  Act  XX  of  1866.  A 
portion  of  an  unregistered  document  requiring 
registration  is  admissible  in  evidence,  when  such 
portion  does  not  relate  to  immoveable  property. 
Shib  Prasad  Doss  v.  Anxa  Pfrxa  Dayi 

3  B.  L.  R.  A.  C.  451  :  12  W.  R.  435 


and     s.     17 — Admissihility    of 


unregistered  sale-deed — Suit  for  specific  performance 
of  contract  to  sell  land.  The  defendant  executed 
a  sale -deed  of  certain  land  to  the  plaintiff.  The 
instrument  bore  Rl  stamp  only.  The  plaintiff 
alleged  that  the  defendant  had  improperly  refused 
to  regist-er  the  sale -deed  and  prayed  for  a  decree 
compelling  its  registration  and  for  the  possession  of 
the  land  in  question.  Held,  that  the  unregistered 
instrument  was  admissible  in  evidence,  and  that,  in 
any  case,  secondary  evidence  of  its  contents  was 
admissible,  the  document  having  remained  un- 
registered through  no  fault  of  the  plaintiff.  Na- 
gappa  v.  Devu         .         .       I.  L.  R  14  Mad.  55 


15. 


Suit  for  money- 


decree  on  mortgage-deed  of  immoveable  property — 
Admissibility  of  document  in  evidence.  A  sued  in 
the  Small  Cause  Court  on  the  covenant  of  a  mort- 
gage-deed for  a  money-decree.  The  deed,  being 
unregistered,  was  held  inadmissible  in  evidence. 
Held,  on  reference  to  the  High  Court,  that  the 
unregistered  mortgage-deed,  being  in  its  terms 
indivisible  and  disclosing  one  transaction  only 
which  it  would  be  imperative  on  the  plaintiff  to 
prove  for  the  purpose  of  making  out  his  case,  was, 
under  s.  49  of  Act  VIII  of  1871,  inadmissible  in 
evidence  to  prove  a  fact  for  which  registration  Avas 
unnecessary.  Mattokgeney  Dossee  v.  Ram- 
XARAix  Sadkhan 

I.  L.  R.  4  Calc.  83  :  2  C.  L.  R.  428 


16. 


Admissibility  of 


document  requiring  registration — Divisible  transac- 
tion. ^Vhen  a  transaction  is  indivisible,  and  the 
registration  of  the  document  evidencing  it  is  by  law 
compulsory,  the  document  will  not  be  admissible  in 
evidence  if  not  duly  registered  ;  but  when  the  trans- 
action is  divisible, — as  when  upon  a  loan  of  money  it 
is  agreed  (i)  that  the  loan  shall  be  secured  by  a  bond 
containing  a  covenant  for  repayment  of  the  sum 
advanced  with  interest  within  a  certain  time,  and 
also  (ii)  that  certain  designated  property  shall  be 
hypothecated  as  collateral  security  for  the  repay- 
ment of  the  loan, — the  same  rule  does  not  apply » 
and  an  unregistered  bond  for  the  amount  advanced, 
Mith  interest,  containing  a  further  provision  that 
as  collateral  security  for  the  amount  advanced 
certain  property  should  remain  hypothecated,  may 
be  used  as  evidence  of  the  loan,  although  inadmis- 
sible to  prove  the  hypothecation.  Krishto  Lall. 
Ghose   v.    Bonomalee    Roy 

I.  Ii.  R.  5  Calc.  611 :  5  C.  L.  R.  43 


17. 


Admissibility    of 


unregistered  bond  in  evidence  to  prove  money-debt — 
Collateral  security.  In  order  to  secure  a  loan  of 
R120,  the  defendant  executed  a  bond  to  repay  the 
loan  with  interest,  which  provided  that  by  way  of 
collateral  security  certain  immoveable  property 
should  be  hypothecated.  The  bond  was  not 
registered.  In  a  suit  upon  the  bond  praying  for  a 
money-decree  against  the  defendant  and  for  a 
declaration  of  a  lien  upon  the  property  hypothe- 
cated, it  was  objected  that  the  bond  was  inadmis- 
sible in  evidence  by  reason  of  its  not  being  registered. 
Held,  that  the  bond  might  be  taken  as  divisible  in 
its  nature,  as  being  a  money-bond  with  a  provision 
that  certain  property  should  be  hypothecated  as 
collateral  security,  and  that  it  was  therefore  admis- 
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GocE  CnrBX  Surma  v.   Jnrcr 
U  C.  L  E.  166 

Unregistered 


sible  in  evidence. 
An     . 

18 

mortgage-bond  pledging  land — Consent  of  parties — 
Power  of  Court,  ^^'here  land  of  the  value  of  RlOO 
or  upwards  was  mortgaged  on  a  bond  which  was  not 
registered,  as  it  ought  to  have  been,  under  the  Regis- 
tration Act  in  force  at  the  time  : — Held,  that  the 
bond  could  only  be  sued  upon  as  a  monej--bond,  and 
though  the  suit  might  be  brought  in  a  Court  within 
whose  jurisdiction  the  land  was  not  situated,  the 
Judge  would  have  no  right,  even  with  the  consent  of 
the  parties,  to  deal  with  it  as  a  mortgage,  or  to  make 
any  decree  affecting  the  land  in  dispute.  Shibo 
SooxDrsEE  Debia  v.   Sowdajiixee  Debia 

25  W.  E.  78 


REGISTEATIOK'    ACT    (III    OF    1877) 


19. 


Admissibility  in 


evidence  of  unregistered  deed  in  suit  to  recover  debt. 
\Miere  an  instrument  purports  to  create  an  interest 
in  immoveable  property  only  as  a  collateral  security 
for  the  payment  of  money,  and  is  also  a  simple  con- 
tract or  bond  for  the  payment  of  a  debt,  and  where 
effect  is  sought  to  be  given  to  the  instrument  only 
as  a  simple  contract,  it  is  admissible  in  evidence  in  a 
suit  to  recover  the  debt,  though  it  has  not  been 
registered.  So  far  as  it  is  a  contract  for  the  pay- 
ment of  money,  it  is  an  instrument  the  registration 
of  which  is  made  optional  by  s.  18  of  Act  XX  of 
1866.  Veixaya  Padyachy  v.  Mooethy  Pad- 
yachy 4  Mad.  174 

20.  — Instrument  creat- 

ittg  interest  in  immoveable  property — Suit  for  money- 
debt.  The  plaintiff  sued,  as  the  assignee  of  a 
mortgagee  o  fimmoveable  property,  to  recover  the 
amount  of  the  debt  from  the  mortgagor  in  pursuance 
of  an  express  contract  to  pay  the  debt  contained  in 
the  mortgage.  The  mortgage  was  executed  before 
the  Registration  Act  (X\T  of  1864)  came  into 
operation.  The  assignment  to  the  plaintiff  was 
executed  after  the  Registration  Act  (XX  of  1866) 
became  law.  Held,  per  BiTTLESTOif,  Inses,  and 
CoLLETT,  JJ.,  that  the  assignment,  being  an 
instrument  operating  to  create  an  interest  in  im- 
moveable property,  and  as  such  requiring  to  be 
registered  under  s.  17  of  Act  XX  of  1866,  was  not 
admissible  in  evidence  in  a  suit  to  enforce  the 
personal  obhgation  only.  Per  ScoiXA^fD,  C.J. — 
That  an  instrument  which  has  the  two-fold  opera- 
tion of  a  simple  contract  or  bond  to  pay  a  debt 
and  a  collateral  mortgage  security  for  the  debt  is 
admissible  in  evidence  for  the  purpose  of  proving 
the  simple  contract  debt.  Achoo  Bayaham  v. 
Dha>sy  Ra3i      ....         4  Mad.  378 

2L Admissibility  of 

unregistered  document  in  which  land  is  pledged  as  a 
collateral  security  in  a  suit  to  enforce  the  personal 
security.  Under  the  provisions  of  s.  49  of  Act  VIII 
of  1871,  an  unregistered  bond,  though  immoveable 
property  be  made  by  the  terms  of  it  collateral 
security,  is  admissible  in  evidence  in  a  suit  to 
enforce  the  personal  liability  of  the  person  executing 
the  bond.     It  is  only  excluded  where  it  is  offered  as 


— contd. 


8.  49 — contd. 


evidence  of  a  transaction  affecting  immoveable  pro- 
perty.    Seshathri  Ayyengar  r.  Saxkara  Ayen 

7  Mad.  296 


22. 


Admissibility  in 


evidence  of  document  inadmissible  under  Act  XX  of 
1SS6  as  not  being  registered — Suit  for  money-debt  on 
document.  A  suit  was  brought  to  recover  money 
secured  by  a  mortgage  in  writing  of  immoveable 
propertv  made  in  1870  whilst  the  Registration  Act 
{XX  of '1866)  was  in  force.  By  Act  XX  of  1866  the 
document  was  not  admissible  in  evidence  even  to 
enforce  the  demand  for  money,  the  document  not 
having  been  registered.  By  Act  \TII  of  1871 
(the  Resistration  Act)  the  document  was  rendered 
admissible  when  the  suit  was  brought.  Held,  that 
the  document  was  admissible  in  evidence.  GrcrRl 
Jagaxxadham  v.  Rapaka  Ramaxxa 

7  Mad.  348 


23. 


and    s.    17 — Pegistration    Act, 


1S71,  s.  17 — Decree — In-str'ument — Admissibility  in 
evidence.  Where  a  decree  contained  a  charge  on 
immoveable  property  : — Held,  that  it  was  admis- 
sible in  evidence  under  s.  49  of  Act  VIII  of  1871 
without  registration  under  s.  17.  S.  17  of  the  Re- 
gistration Act,  1871,  expressly  excludes  such  decrees. 
Ptrmaxaxdas  Jiwaxdas  f.  Vallabdas  Waliji 

I.  L.  E.  U  Bom.  506 


24. 


and    s.    17 — Unregistered    con- 


veyance— Covenant  to  pay  money  contingent  on 
ejectment — Suit  for  money  dismissed.  By  an  un- 
registered document  A  stipulated  that  B  should 
enjoy  certain  land  for  a  term  of  years  in  order  that 
a  debt  and  interest  might  be  liquidated  by  receipt 
of  profits,  estimated  at  a  fixed  sum,  and  it  was  pro- 
vided that,  if  B's  possession  was  disturbed  in  the 
meantime,  A  should  pay  the  balance  of  the  principal 
then  due  and  interest  from  the  date  of  the  loan.  By 
having  been  ejected,  sued  A  upon  the  covenant  to 
pay.  Held,  that,  as  the  covenant  to  pay  depended 
on  the  principal  contract,  which  could  not  be  proved 
for  want  of  registration,  B  could  not  recover. 
VENKATEAYrDr  r.  Papi         I.  L.  E.  8  Mad.  182 


25. 


Admissibility  in 


evidence  of  unregistered  bond — Suit  for  money  due 
on  bond.  Held,  by  Couch.  C.J.,  following  the  deci- 
sions of  the  Calcutta  and  Madras  High  Courts,  but 
doubting,  that  an  unregistered  bond,  whereby  im- 
moveable property  was  pledged  by  way  of  collateral 
security,  is  admissible  in  e\ndence  where  effect  is 
sought  to  be  given  to  it  for  the  purpose  of  obtaining 
a  decree  for  the  money  due  under  it.  Tukabam 
ViTHOJi  r.   Kha>'doji  Maehaeji 

6  Bom.  O.  C.  134 


26. 


Admissibility  in 


evidence  of  unregistered  bond — Suit  for  money  due  on 
bond.  Where  a  bond  or  other  instrument  creating 
an  interest  in  land  also  contains  a  distinct  promise 
to  pay  the  money  due  «nder  it,  such  bond  or  instru- 
ment is  evidence  in  a  suit  brought  to  recover  the 
money  only.  Saxgappa  bix  Xdtgappa  v.  Basappa 
BVs   Pabappa  .         ...     7  Eom..  A.  C.  1 
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HEGISTRATION"    ACT    (III     Or     1877) 

— contd. 


s.  49 — contd. 


27. 


Admissibility  in 


evidence  of  unregistered  bond — Suit  for  money  due  on 
bond.  An  unregistered  bond  containing  the  con- 
dition that  the  lender  will  get  possession  of  certain 
land  in  default  of  payment  by  the  borrower  within 
a  specified  time  is  admissible  in  evidence  in  case  the 
lender  sues,  not  to  enforce  any  charge  or  lien  against 
the  land,  but  seeks  for  personal  relief  in  the  shape  of 
a  decree  against  the  defendant  for  the  payment  of 
the  bond-debt.     Eshree  Rai  v.  Bikdoot  Rai 

3  Agra  60  :  Agra  F.  B.  Ed,  1874,  142 

28.   Admissibility  in 

evidence  of  unregistered  bond — Suit  for  money  due  on 
bond.  Although  a  bond  which  creates  an  interest  in 
land  as  security  for  the  debt  is  inadmissible  in 
evidence  if  unregistered,  it  may  be  adduced  as 
evidence  of  the  debt,  and  a  money-decree  may  be 
given  on  the  basis  of  it  for  the  sum  secured  by  it. 
Seeta  Kxjlwak  v.  Juguekath  Peeshad 

3  Agra  170 


29. 


—  Suit  for    nwney 


on  unregistered  mortgage-bond — Promise  to  puy. 
"\A'here  the  debtor  by  an  unregistered  bond  acknow- 
ledged the  debt  and  promised  to  pay  and  subse- 
quently on  his  failure  to  pay  on  a  certain  date 
stipulated  for  its  recovery  by  sale  of  the  hypothe- 
cated property  : — Held,  that  a  suit  could  be  main- 
tained on  the  personal  promise  to  pay.  Ne:mdhari 
Roy  v.  Bissessaei  Kumaei     .     2  C.  W.  N".  591 


30. 


Conveyance  con- 


tainitig  acknowledgment  of  debt.  G  owed  B  R  3,500, 
and  executed  a  conveyance  of  certain  land  to  B,  for 
which  such  debt  T^-as  partly  the  consideration.  In 
such  conveyance  G  acknowledged  his  hability  for 
the  debt,  but  he  died  before  it  was  registered  and  it 
did  not  operate.  In  a  suit  against  G's  widow  for 
the  debt : — Held,  that,  notwithstanding  the  convey- 
ance was  not  registered,  it  was  admissible  as  evi- 
dence of  the  acknowledgment  by  G  of  his  habihty 
for  the  debt.     Khushalo  v.  Behaei  Lal 

I.  L.  R.  3  All.  523 


31. 


Unregistered  bond 


hypothecating  immotjeahle  joroperty  as  collatercd 
security — Admissibility  of  bond  as  evidence  of  the 
money-obligation — Effect  of  non-registration.  A  bond 
whereby  a  person  obliges  himself  to  pay  money 
to  another,  and  at  the  same  time  hypothecates 
immoveable  property  as  collateral  security  for  such 
payment,  although  the  money-obligation  is  of  the 
value  of  one  hundred  rupees,  and  the  bond  is  not 
registered,  can  be  received  in  evidence  in  support  of 
a  clpim  to  enforce  the  money-obligation.  In  the 
matter  of  the  petition  of  Sheo  Dial  v.  Prag  Dat 
MiSE  .         .         .         .     I.  L.  E.  3  All.  229 


32. 


Unregistered  bond 


for  the  payment  of  money  hypothecating  im- 
moveable property — Admissibility  in  evidence  of  the 
boiid  in  support  of  a  claim  for  money — Mortgage. 
On  the  3rd  February  1871  the  defendants,  having 
borrowed  R  1,000  from  the  plaintiffs,  executed  in 
favour  of  the  latter  an  instrument  in  which  they 


REGISTRATION     ACT     (III     OF    1877) 

— contd. 

s,  49 — contd. 


mortgaged,  by  way  of  conditional  sale,  certain  im- 
moveable property'  as  security  for  the  loan,  and  in 
which  it  was  provided  that  they  should  pay  certain 
interest  on  such  sum  annuallj^  and  should  pay  such 
sum  on  the  expiration  of  five  years  from  the  date  of 
such  instrument,  and  in  the  event  of  failure  in  these 
respects  that  the  plaintiffs  might  apply  for  fore- 
closure. On  the  18th  January  1879  the  plaintiffs 
sued  the  defendants  for  the  balance  of  such  sum  and 
interest,  waiving  their  claim  on  such  property  and 
suing  for  such  balance  as  a  simple  debt,  as  such 
instrument  was  not  registered.  Held,  following 
Sheo  Dial  v.  Frag  Dat  Misr,  I.  L.  R.  3  All.  229, 
that  inasmuch  as  such  instrument  involved  a 
personal  obhgation  of  the  defendants  distinct  and 
severable  from  the  obligation  in  respect  of  such 
property,  such  instrument,  notwithstanding  it  was 
not  registered,  was  admissible  as  evidence  in  support 
of  the  claim  to  enforce  that  money-obhgation  ;  and 
it  was  also  admissible  in  proof  of  the  fact  that  the 
debt  was  not  exigible  from  the  defendants  until  on 
and  after  the  expiration  of  five  years  from  the  date 
of  the  loan.     Lachmaji  Singh  v.  Keset 

I.  L.  R.  4  All.  3 


33. 


Admissibility  of 


unregistered  deed — Specific  performance,  suit  for. 
A  brought  a  suit  in  the  Munsif 's  Court  against  B 
and  C,  alleging  that  they  had  sold  outright  to  him 
by  saf-kobala  certain  landed  property  for  R300, 
which  was  duly  jjaid,  and  the  kobala  was  executed  ; 
that  possession  was  given  to  him  ;  that  E  and  C  set 
up  before  the  Deputy  Registrar  fraudulent  objec- 
tions to  the  effect  that  a  stipulation  to  return  the 
property  to  the  vendors  on  the  repayment  by  them 
of  the  consideration-money  had  not  been  embodied 
in  the  deed,  and  that  part  of  the  consideration - 
money  was  still  unpaid  ;  that  therefore  the  Regis- 
trar refused  to  execute  the  deed  ;  that  in  fact  there 
was  no  such  stipulation  as  set  up  by  B  and  C,  and 
that  the  whole  of  the  purchase-money  was  paid  ; 
and  it  was  stated  in  the  conclusion  of  the  plaint  that 
the  suit  had  been  instituted  to  set  aside  the  fraud- 
ulent objections,  and  to  establish  the  full  title  of  A 
as  purchaser.  Held  (Mitter,  J.,  dissenting),  that 
the  suit  would  not  lie.  The  unregistered  deed 
could  not  be  admitted  in  evidence,  nor  parol 
evidence  of  the  contract  be  given  under  which  A 
alleged  that  he  acquired  his  title.  A  ought  to  have 
proceeded  under  s.  S3  of  Act  XX  of  1866.     Rahma- 

TULLA  V.    SaEIUTTILLA    KaGCHI 

1  B.  L.  R.  F.  B.  58  :  10  W.  R.  F.  B.  51 

Mahomed  Ohid  v.  Kalee  Peeshad  Singh 

24  W.  E.  320 

Fati  Chand  Sahtj  v.  Lilambee  Sing  Das 

9  B.  L.  R.  433  :  14  Moo.  I.  A.  129 
16  W.  R.  P.  C.  26 


34. 


Suit  for  breach  of 


covenant— Admissibility  in  evidence  of  unregistered 
document.  In  a  suit  for  breach  of  a  covenant  to 
register  contained  in  an  unregistered  mortgage- 
deed,  the  defendant  cannot  plead  the  non-registra- 
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EEQISTKATION     ACT    (III    OF    1877) 
— contd. 

8.  49— contd. 


HEGISTRATIOX    ACT     (HI     OP    1877) 

— contd. 

s.  48 — contd. 


tion  of  the  instrument  for  the  purpose  of  protecting 
himself.  Such  a  deed  is  admissible  in  evidence  for 
a  collateral  purpose  without  being  registered. 
Sham  Narayax  Lal  r.  Khtmajit  Matoe 

4  B.  L.  R  P.  B.  1 

s.c.  Sham  Nabaix  Lall  r.  Khemajeet  Matoe 
12  W.  R.  P.  B.  11 


35. 


Suit  ]or  posses- 


sion based  on  unregistered  deed — Suit  to  enforce 
registration.  Held,  that  a  suit  for  possession  based 
merely  on  an  unregistered  sale-deed  must  fail,  such 
unregistered  sale-deed  being  inadmissible  as  evi- 
dence in  any  civil  proceeding  under  s.  13,  Act  XVI 
of  1864.  Krishen  Kishoke  CnrxD  t\  Mahomed 
ZrKAHooixAH.  Agra  P.  B.  148  :  Ed.  1874,  111 

36.    Unregistered 

indigo  "  sattah  " — Admissibility  in  evidence  of  ct7im 
for  damages.  S  gave  il  a  lease  of  certain  land, 
which  was  required  by  law  to  be  registered,  but 
which  was  not  registered,  in  which  it  was  stipulated 
that,  if  he  failed  to  deliver  any  portion  of  such  land, 
he  should  pay  damages  at  a  certain  rat«  per  bigha 
in  respect  of  the  portion  not  delivered,  and  in  which 
such  land  was  hypothecated  as  security  for  the  pay- 
ment of  such  damages.  S  having  failed  to  deliver  a 
portion  of  such  land,  J/  sued  him  for  damages  in 
respect  oi  such  portion  according  to  the  terms  of  the 
lease,  not  seeking  to  enforce  the  hypothecation,  as 
the  lease  was  not  registered,  but  seeking  only  a 
money -decree.  Held,  that  the  lease,  being  unregis- 
tered, could  not  bf  received  as  evidence  even  of  iS's 
personal  liabOity  thereunder.  Sheo  Dial  v.  Prag 
Dat  Misr,  I.  L.  E.  3  All.  229,  distinsruished.  Mabtts 
V.  Sheo  Ram  Lal     .         .     I.  L.  B.  4  AIL  232 


37. 


Admissibility  in 


evidence — Suit  for  damages  for  breach  of  covenants  in 
unregistered  deed — Document  containing  covenants 
for  title— A ct  III  of  lS77,s.  1 7— Estoppel.  S  L,  by 
a  deed  of  gift  of  1  tjth  February  1847,  granted  and 
assured  to  S,  his  daughter,  certain  immoveable 
property.  By  a  subsequent  unregistered  deed  of 
gift  of  15th  July  1865,  <S  L  purported,  in  consi- 
deration of  natural  love  and  affection,  to  grant  and 
convev  the  same  property,  the  value  of  which  ex- 
ceeded RICO,  to  B  R.  the  husband  of  S,  his  heirs, 
executors,  administrators,  and  assigns.  The  last- 
mentioned  deed  contained  covenants  on  the  part 
of  S  L,  his  heirs,  executors,  and  administrators  with 
B  B,  his  heirs,  executors,  administrators,  and  assigns 
for  title  to  "  the  hereditaments  and  premises  herein- 
before expressed  to  be  hereby  granted  and  assured 
unto  and  to  the  use  of  the  said  B  B,  his  heirs,  execu- 
tors, administrators,  and  assigns."  S  died  in  the  life- 
time of  B  B,  who  in  1867  mortgaged  the  premises 
comprised  in  the  deed  of  15th  July  1865,  and  died 
in  1868.  In  1870  the  mortgagee  sold  the  premises 
by  auction,  under  the  power  of  sale  contained  in  the 
mortgage-deed  ;  the  plaintiff  became  the  purchaser  ; 
and  the  mortgagee,  on  24th  March  1871,  executed  to 
him  a  conveyance  of  the  premises,  which  were  then 
in  the  possession  of  the  surviving  members  of  the 


family  oi  B  B  and  S.  The  plaintiff,  having  failed 
in  a  suit  for  ejectment  against  the  parties  in  posses  - 
sion,  who  relied  on  the  prior  gift  to  S,  sued  the 
representatives  oi  S  L  for  damages  for  breach  of  the 
covenants  for  title  contained  in  the  unregistered 
deed  of  the  15th  July  1865.  Held,  that  though,  as 
in  Tukaram  v.  Khandoji,  6  Bom.  O.  C.  1-34,  and 
Sangappa  v.  Basappa,  7  Bom.  A.  C.  1,  an  unregis- 
tered document  requiring  registration  may  be 
admitted  in  evidence  for  certain  purposes,  yet  it 
cannot  be  looked  at  so  far  as  it  affects  the  immove- 
able property  comprised  therein,  nor  so  far  as  it  is 
evidence  of  any  transaction  affecting  such  property, 
and  that,  excluding  the  part  of  the  document  of 
15th  July  1865  which  purported  to  be  the  convey- 
ance to  ^  ^,  the  covenant  for  title  sued  on  in  the 
present  suit  was  itself  ambiguous  and  uncertain  ; 
and  there  being  nothing  to  connect  the  premises,  to 
which  the  covenant  related,  with  the  premises 
conveyed  to  the  plaintiff,  no  breach  of  the  covenant 
sued  upon  had  been  proved.  The  Court  being  pre- 
cluded by  the  operation  of  the  Registration  Act 
(in  of  1877)  from  looking  at  the  deed  of  15th  July 
1865  so  far  as  it  was  a  conveyance,  the  defendants 
were  not  estopped  from  contending  that,  nothing 
having  passed  under  it  to  BR,  nothing  had  passed 
to  the  plaintiff  under  the  subsequent  deeds,  and 
that  consequently  the  plaintiff  was  not  entitled  to 
maintain  this  suit.  Rajtj  Balu  r.  Krish^jakav 
Ramchaxdra  .         .         .     L  L.  E.  2  Bom,  273 

38.  and   s.    17 — Covenant    in    un- 


registered lease — Suit  for  specific  performance.  The 
plaintiff  leased  a  house  to  the  defendant  for  three 
years  by  an  unregistered  instrument  which  con- 
,  tained  a  covenant  by  the  lessee  that  he  would  pur- 
chase the  house  at  a  certain  price  on  an  event  which 
took  place.  The  plaintiff  now  sued  for  specific  per- 
formance of  the  covenant.  Held,  that  the  unregis- 
tered instrument  was  not  admissible  in  evidence. 
The  covenant  sought  to  be  enforced  depended  on 
the  lease,  and  the  latter  being  invalid  for  want  of 
registration,  the  former  must  also  faD  :  the  suit 
therefore  should  be  dismissed.  Sambayta  r. 
Gaxgayya     .         .         .     I.  li.  E.  13  Mad.  308 

39.    — Admissibility  in 

'■    evidence   independently  of  document  sued  on  when  un- 

j    registered.     In  a  case  where  it  is  made  to  appear 

that  the  cause  of  suit  arises  upon  a  document  which 

,    by  law  requires  registration,  but  has  not  in  fact  been 

1    registered,   the   plaintiff   cannot   be   permitted   to 

establish  a  claim   independently  of  the  document, 

the  existence  of  which  is  shown.     Rampershad    r. 

ilEWA     KOOER       .  .  .  .      2  N.  W.  12 

MooxA  f.  Jey  MrxGcx,  Singh  .  4  K".  W.  164 

KABOOLtrs  f.  SnrMSHEiR  Au     .     11  W.  E.  16 

Unless  it  is  apparent  that  such  document  is  not 
the  foundation  of  his  suit.  Sawaxtee  >•.  Sewa 
Ram 2  N".  W.  35 

i        40.  ■ — Unregistered 

'    habuliat — Suit  for  rent.  Where  the  contract  betweeo 
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REGISTRATION    ACT     (III     OF     1877) 

— contd. 

■ s.  49 — conid. 

the  parties  to  a  rent  suit  is  in  no  way  disputed  or 
denied,  and  the  fact  of  certain  lands  having  been 
taken  at  a  certain  rent  is  admitted  the  only  issue 
being  whether  the  rent  has  been  paid  or  not,  the 
case  may  be  tried  notwithstanding  that  the  kabuliat 
is     inadmissible    by   reason    of    non-registration. 

DiXONATH  MOOKEEJEE  V.  DeBNATH  MoOKEEJEE 

14  W.  R.  429 


41. 


Inadmissibility 


jor  want  of  registration — Evidence  in  suit  on  docu- 
ment. In  a  suit  upon  a  razinama,  the  execution  of 
Avhieh  was  admitted  by  the  defendants,  which  pur- 
ported to  create  an  interest  in  immoveable  property, 
the  Civil  Judge  dismissed  the  suit  because  the 
document  had  not  been  registered  in  accordance 
with  Act  XVI  of  1864,  s.  13.  Held  (reversing  the 
decree  of  the  Civil  Judge),  that  the  existence  of  the 
agreement  not  having  been  disputed,  its  production 
was  not  necessary,  and  that  the  plaintifE  was 
entitled  to  whatever  relief  the  effect  of  the  plaint 
and  answer  taken  together  would  entitle  him  on  the 
admission  of  the  defendant.  Chedambaraji  Chetty 
V.    Kaeukalyavalakgapuly  Tavee 

3  Mad.  342 
-See  Reza  Ali  v.  Bhikxtn  Khan  .  7  W.  R.  334 
where  the  only  disputed  point  being  the  fact  of  pay- 
ment for  which  the  production  of  the  kabuliat  was 
unnecessary,  the  dismissal  of  the  suit  for  its  non- 
registration was  held  unjustifiable. 

42. —     Inadmissibility 

of  evidence  where  registrable  document  is  not  regis- 
tered. The  plaintiff  sued  the  defendant  to  recover 
rent  due  upon  a  muchilka  executed  by  the  defend- 
ant. The  defendant  admitted  that  he  occupied 
the  land  under  the  express  contract  contained  in  the 
muchilka.  The  muchilka  was  a  document  the 
registration  of  which  was  compulsory  under  the 
Registration  Acts,  but  was  not  registered.  Held, 
that  the  plaintifE  could  not  estabUsh  his  case  without 
putting  the  muchilka  in  evidence,  and  it  was  in- 
admissible, not  having  been  registered.     Moeeis  v. 

SAPAiWHEETHA      PiLLAY         .  .  6  Mad.  45 


43. 


Evidence    where 


contract  is  unregistered  and  therefore  inadmissible. 
Where  defendant,  after  executing  a  bill  of  sale  in 
respect  of  certain  lands  and  receiving  the  full 
amount  of  purchase-money  agreed  upon,  had 
repudiated  the  contract  and  refused  to  make  over 
possession,  it  was  held,  that,  though  the  fact  of  the 
deed  of  sale  not  being  registered  precluded  it,  under 
s.  13,  Act  XVI  of  1864,  from  being  admitted  as  evi- 
dence, 5'et  plaintiff  was  not  excluded  from  showing 
by  other  evidence  that  he  performed  his  part  of  the 
contract.  There  is  nothing  in  that  section  which 
says  that  no  contract  purporting  to  create  or 
transfer  any  right,  title,  or  interest  in  land  shall  be 
recognised  by  the  Civil  Court  unless  reduced  to 
UTiting.  Hdd,  also,  that  there  was  no  reason  why 
plaintifE  should  not  be  permitted  to  show  that 
non-registration  was  owing,  not  to  any  fault  of 
his    own,   but  to    the  fraudulent    conduct  of  his 


REGISTRATION     ACT     (III     OF    1877) 

— contd. 

s.  49 — contd. 


adversaries.      Helalooddeen   v.    Chowdhey   Ab- 

DOOL    SUTTAE  ...  9  W.  R.  351 

44. Unregistered 

document  with  possession — Evidence  of  possession. 
An  unregistered  document,  when  followed  by 
delivery  of  possession,  may  be  used  as  evidence  of 
that  possession.  Lalla  Gopee  Chaxd  v.  Liaktjt 
HossEiN 25  W.  R.  211 

45. Admissibility  in 

evidence — Intention  of  parties.  A  sued  B  for 
recovery  of  possession  of  land  which  he  alleged  had 
been  sold  to  him  by  B  under  a  bill  of  sale.  The  biU 
of  sale  had  been  duly  registered  and  was  not  disputed 
by  B,  but  B  produced  an  unregistered  ikrarnamah, 
executed  by  J,  to  prove  that  the  sale  was  not  abso- 
lute, but  only  by  way  of  mortgage.  B  alleged  that 
the  terms  of  the  bill  of  sale  were  qualified  and 
explained  by  the  ikrarnamah.  Held,  that  the 
ikiarnamah  was  inadmissible  in  evidence,  as  it  bad 
not  been  registered  under  s.  13  of  Act  XVI  of  1864, 
but  that  the  Court  might  look  at  other  and  indepen- 
dent evidence,  viz.,  the  acts  and  conduct  of  the 
parties,  to  throw  a  hght  upon  their  intention. 
Parabdi  Sahasi  v.  Mahomed  Hossbin 

1  B.  L.  R.  A.  C.  37 

46.    Agreement   to 

JiMve  deed  of  partition  drawn  up.  An  agreement  to 
have  a  deed  of  partition  drawn  up  ia  a  particular 
form,  even  if  not  admissible  in  evidence  without 
registration,  can  be  put  in,  unregistered,  as  evidence 
of  the  intention  of  the  parties.  Nbm  Roy  v.  Lal- 
MUN  Roy         .         .         .         .       25  W.  R.  376 


47. 


Receipt  for  sums 


paid  on  bond  hypothecating  immoveable  property 
— Admissibility  in  evidence — Parol  evidence — Evi- 
dence Act  (I  of  1872),  s.  91,  illus.  (e).  A  receipt 
for  sums  paid  in  part  liquidation  of  a  bond  hypo- 
thecating immoveable  property  must  be  registered 
under  the  provisions  of  s.  17  of  Act  VIII  of  1871 
to  render  it  admissible  as  evidence  under  s.  49  of 
the  said  Act.  Under  illus.  (e),  s.  91  of  Act  I  of  1872, 
such  payments  may  nevertheless  be  proved  by 
parol  evidence,  which  is  not  excluded  owing  to 
the  inadmissibihty  of  the  documentary  evidence. 
Dalip  Singh  v.  Duega  Peasad 

I.  L.  R.  1  AIL  442 


48. 


Proof  of    un- 


registered mortgage  by  subsequent  admission  rejected 
— Evidence  Act,  s.  65  (6).  The  defendant  in  an 
ejectment  suit  claimed  to  be  in  possession  under  a 
mortgage  deed  for  R1,000,  executed  in  1865,  but 
not  registered,  and  a  second  mortgage-deed  for  R50 
of  the  same  date,  in  which  the  first  mortgage  was 
recited.  Held,  that  by  virtue  of  s.  13  of  the  Regis- 
tration Act,  1864,  the  first  mortgage-deed  could  not 
be  put  in  evidence,  and  that  the  defendant  could  not 
give  secondary  evidence  thereof  under  s.  65  (b)  of 
the  Evidence  Act.  Divethi  Vabada  Ayyangab 
t'.  Keishnasami  Ayyangab  .  I.  Xi.  R.  6  Mad.  117 


49. 


Landlord   and 


tenant — EiUry    under    unregistered    lease — Holding 
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KEGISTEATION     ACT    (III     OF    1877) 

— contd. 
' s.  49 — contd. 


over — Prooj  of  terms  of  lease.  The  plaintiff  sued  in 
1881  to  recover  certain  land  and  arrears  of  rent 
from  the  defendant,  alleging  that  the  defendant's 
ancestor  entered  on  the  land  as  a  tenant  in  1865 
under  a  lease  for  five  years,  which  was  not  registered. 
The  defendant  denied  the  lease  of  1865,  admitted 
that  she  was  the  tenant  of  the  land,  but  denied  that 
she  could  be  ejected,  and  claimed  to  deduct  from  the 
rent  certain  emoluments.  Held,  that  the  plaintiff 
could  not  prove  the  tenancy  alleged  in  the  plaint, 
inasmuch  as  the  lease  of  1865  was  not  registered, 
and  therefore  could  not  eject  the  defendant.  Nax- 
C.MA  t.  Ramak     .  I.  li.  R  7  MacL  226 


50. 


Unregistered  lease 


— Proof  of  tenancy  ejectnifnt — Occuporicy  right*. 
If  a  contract  of  lease  is,  for  want  of  registration, 
ineffectual,  the  landlord  is  not  debarred  from  giving 
other  evidence  of  a  tenancy  and  requiring  the  Court 
to  adjudicate  on  his  right  to  eject.  Dictum  in 
H^angali  v.  Rarnan,  I.  L.  R.  7  Mad.  226,  observed 
upon.  Vekkatagiki  v.  Raghava.  Zamtsdab  op 
Vkkkatagiki  f.  Raghava  .  L  Ii,  E.  9  Mad.  142 


51. 


Effect  of  a  regis- 


tered instrument  confirming  a  prior  one  of  the 
same  jmrport  not  registered.  An  instrument  pur- 
porting to  assign  a  right  in  immoveables  of  more 
than  the  value  of  RlOO  [s.  17,  sub-s.  (6),  of  Act  III 
of  1877],  being  unregistered,  was  ineffectual  to  affect 
the  title  of  the  purchaser.  Some  years  after,  the 
parties  executed  a  deed  of  conveyance,  making  the 
same  assignment  confirming  the  former  instrument, 
and  setting  it  forth  in  a  schedule.  The  latter 
instrument  was  registered.  In  a  suit  in  which  the 
ownership  of  the  property  was  contested  : — HeJd, 
that  the  fact  of  the  prior  deed  not  having  affected 
the  property,  being  unregistered,  was  no  reason  why 
the  deed  afterwards  registered  should  not  be 
admitted  as  e\"idence  of  title.  In  this  there  had 
been  nothing  contravening  the  object  of  the  Regis- 
tration Act.     Mitchell  v.   Mathttra  Das 

I.  Ii.  E.  8  All.  6 
Ii.  E.  12  I.  A.  150 


52. 


Inadm  issibility 


53. 


EEGISTEATION    ACT    (lU     OF     1877 

— contd. 

s.  49 — contd. 


the  23rd  March  1867  ;  and  that  the  first  defendant 
after  receiving  consideration  in  full,  had  improperly 
refused  to  have  their  deed  of  sale  registered.  The 
pro%-isions  of  s.  49  of  the  Registration  Act  of  1866 
precluded  the  reception  in  evidence  of  the  prior 
unregistered  instrument  of  conveyance,  but  the 
lower  Courts  held  that  certain  admissions  made  by 
first  defendant  in  an  inquiry  held  before  the  registra- 
tion oflScer  were  admissible  in  evidence  to  prove 
the  sale  to  third  and  fourth  defendants.  The  suit 
was  therefore  dismissed  with  costs.  Upon  special 
appeal : — Held,  by  IxxES  and  KnrDERSLEY,  J  J., 
that  the  admissions  made  by  first  defendant  were 
evidenc-e  against  plaintiff,  as  made  by  one  from 
whom  plaintiff  derived  his  title,  but  that  the  pro- 
visions of  the  Registration  Act  precluded  any 
effect  being  given  to  the  sale  evidenced  by  such 
admissions  ;  there  being  a  writing,  the  sale  could 
not  be  proved  by  mere  oral  evidence.  By  Ixxes, 
J. — The  term  "  instrument,'"  in  s.  49  of  Act  XX  of 
1866,  is  used  on  the  understanding  that  the  writing 
is  not  merely  evidence  of  the  transaction,  but  is  the 
transaction  itself.     Somc  Gubukhal  r.  Raxgaaimal 

7MadL13 


in  evidence  of  unregistered  deed — Secondary  evidence 
— Evidence  Act,  s.  91.  Plaintiff  alleged  that  A  and 
B  had  sold  and  conveyed,  by  an  unregistered  deed, 
certain  land  to  the  person  under  whom  he  claimed. 
The  deed  being  inadmissible  in  evidence,  B  was 
called  to  prove  the  sale.  Held,  that  B's  evidence 
should  have  been  rejected,  as  secondary  evidence  of 
the  unregistered  deed  could  not  be  received.  Ram 
CHrxDEE  Haldae  f.  GoBESD  Chtxdek  Sex 

1  C.  L.  E.  542 


Unregistered  docu- 


ment— Admissibility  of  other  evidence  vchere  docu- 
ment is  rujt  admissible — Admission.  The  plaintiff 
sued  to  recover  certain  immoveable  property  sold 
to  him  by  the  first  defendant  by  a  registered  deed 
of  sale  executed  on  the  23rd  of  July  1868.  The 
second,  third  and  fourth  defendants  pleaded  a  sale 
to  them  by  the  same  party,  the  first  defendant,  on 


54. 


Suit  to    compel 


registration — Evidence  of  contract — Document  being 
unregistered  held  inadmissible  to  prove  the  contract 
sought  to  be  registered.  The  defendants  agreed  to 
let  certain  premises  to  the  plaintiff  for  a  term  of 
three  years  from  the  1st  of  November  1SS3  at  a 
monthly  rent  of  R200.  Subsequently  to  the 
making  of  the  agreement,  vi~.,  on  the  17th  January 
1884,  the  plaintiff  caused  a  writing  to  be  prepared, 
which,  as  he  alleged,  contained  the  terms  of  the 
lease  agreed  on.  and,  having  signed  it,  handed  it 
over  to  the  defendants.  The  defendants  did  not 
sign  it,  and  the  document  remained  with  them. 
The  plaintiff  alleged  that  he  did  not  ask  the  defend- 
ants to  sign  it,  as  the  defendants  told  him  they 
would  get  a  copy  of  it  prepared,  which  they  would 
sign  and  send  to  him.  The  defendants  alleged 
that,  at  the  time  the  document  was  given  to  them  by 
the  plaintiff,  they  objected  to  it  on  the  ground  that 
it  was  incomplete,  inasmuch  as  it  did  not  contain 
two  of  the  terms  agreed  on  which  prohibited  the 
plaintiff  from  sub-letting  or  altering  the  premises, 
and  required  him  to  maintain  them  in  their  then 
existing  condition.  The  plaintiff  denied  these 
allegations  of  the  defendants.  In  May  1S&4  the 
plaintiff,  through  his  attorneys,  called  upon  the 
defendants  to  lodge  the  document  for  resistration. 
The  defendants  refused,  and  the  plaintiff  filed  the 
present  suit,  pra_\-ing — (i)  that  the  defendants 
might  be  ordered  to  lodge  the  said  document  for 
registration  and  do  all  such  acts  as  might  be  neces- 
sary' to  obtain  registration  thereof ;  (ii)  that,  if 
necessary,  another  similar  document  might  be  pre- 
pared and  registered  ;  (iii)  that,  in  the  alternative, 
the  defendants  should  pay  R4,000  damages.  At 
the  trial  the  plaintiff  raised  {inter  alia)  an  issue  as 
to  the  truth  of  the  defendants'  allegation  that  the 
agreement  of  lease  comprised  terms  forbidding  the 
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plaintiff  to  sub-let  or  alter,  etc.  The  defendants 
objected  to  the  proposed  issue.  In  the  course  of 
the  hearing  the  plaintil!  tendered  the  document  of 
the  17th  January  1884  in  evidence.  The  defend- 
ants objected,  on  the  ground  that  it  was  unregis- 
tered. The  Court  held  that  it  was  admissible  as  a 
mere  writing,  with  reference  to  which,  irrespective 
of  its  contents,  the  other  evidence  in  the  case  was 
given.  At  the  close  of  the  plaintiii's  case  the 
defendants  dechned  to  call  evidence,  and  judgment 
was  given  on  all  the  issues  in  favour  of  the  plaintiff. 
The  defendants  appealed,  and  contended  that  they 
were  not  bound  to  produce  the  document  for 
registration,  and  that  the  Court  was  wrong  in  per- 
mitting the  above  issue  to  be  raised  and  determined 
in  this  suit,  and  that,  the  document  being  inadmis- 
sible as  evidence  of  the  contract,  no  oral  evidence 
of  the  contract  was  receivable.  The  plaintiff  con- 
tended that  there  was  an  implied  obligation  upon 
the  defendants  to  register  the  document  arising 
from  the  fact  that  the  document  contained  the  true 
contract  between  the  parties,  and  that  the  object  of 
the  suit  being  to  compel  registration,  the  document, 
although  not  registered,  could  be  given  in  evidence 
to  prove  the  contract  between  the  parties.  Hdd 
(reversing  the  decree  of  the  Court  below),  that  there 
was  no  obhgation  upon  the  defendants  to  produce 
the  document  for  registration,  and  that  they  could 
not  be  compelled  to  do  so.  Hdd,  also,  that  the 
object  of  giving  the  document  in  evidence  being  to 
establish  the  contract  of  lease  for  the  purpose  of 
drawing  an  inference  from  it,  the  document  was  for 
that  purpose  inadmissible,  being  unregistered,  and 
that  the  Court  below,  although  admitting  it  origin- 
ally as  merely  a  piece  of  paper,  was  WTong  in  using 
it  as  evidence  of  the  contract  between  the  parties. 
HuEJivAK  ViEji  V.  Jamsetji  Noweoji 

I.  L.  B.  9  Bom.  63 

55. Suit  for  damages 

for  breach  of  contract  to  execute  a  lease — Admissi- 
bility in  evidence  of  an  unregistered  kabuliat  to 
prove  contract.  Defendant  entered  into  an  agree- 
ment with  the  plaintiff  to  lease  a  certain  property 
to  him.  The  plaintiff  delivered  the  kabuliat  to  the 
defendant,  and  was  put  into  possession  of  the  pro- 
perty. The  defendant  did  not  execute  the  cowie 
and  did  not  register  the  kabuliat,  and  subsequently 
improperly  deprived  the  plaintiff  of  his  possession. 
Plaintiff  brought  a  suit  for  damages  for  breach  of 
contract.  Held,  on  a  question  as  to  whether  the 
kabuliat  was  admissible  in  evidence,  having  regard 
to  s.  49  of  Act  III  of  1877,  since  it  had  not  been 
registered,  that,  since  the  plaintiff's  action  was  not 
founded  on  an  alleged  title  under  a  lease  granted  by 
the  defendant,  but  was  an  action  for  damages  for 
breach  of  the  contract  to  execute  the  lease,  the 
kabuliat  was  admissible  in  evidence  to  prove  the 
contract.  Hurjivan  Virji  v.  Jamsetji  Nowroji, 
I.  L.  R.  9  Bom.  63,  distinguished.  Rajah  op 
Venkatagiri  v.  Narayana  Reddi 

I.  li.  B.  17  Mad.  456 

56, Instrumeiit      of 

hypothecation — Endorsement  of  'payment  unsigned — ■ 


BEGISTBATION    ACT     (III    OF    1877> 

— contd. 

s.  4t9— contd. 


Admissibility  of  evidence  of  endorsement  to  show  pay- 
ment. The  plaintiff  hypothecated  certain  land  to- 
the  defendant  by  a  duly  registered  instrument,  and 
subsequently  paid  off  the  debt  and  received  back  the 
instrument.  At  the  time  of  payment  the  defendant 
made  an  endorsement  on  the  bond  to  the  following 
effect:  "25th  Kartik  of  Sukla.  Rupees  two 
hundred  and  sixty-three,  principal  including 
interest,  was  received  on  account  of  this  bond,  and 
there  is  therefore  no  lien  whatever."  Some  time 
afterwards  plaintiff  discovered  that  what  he  had 
paid  in  redemption  of  the  mortgage-claim  was  in 
excess  of  what  was  due,  and  he  brought  a  small 
cause  suit  to  recover  the  amount  overpaid,  tender- 
ing in  evidence  the  endorsement  on  the  bond.  The 
objection  was  taken  that  the  endorsement,  not 
being  registered,  was  not  receivable  in  evidence 
under  s.  49  of  the  Registration  Act  of  1866.  The 
District  Munsif  dismissed  the  suit  upon  the  ground 
that  the  endorsement  was  not  signed  by  the  defend- 
ant, and  was  therefore  not  admissible  in  evidence, 
but  referred  to  the  High  Court  the  question  whether 
the  evidence  was  rightly  excluded.  Held,  by 
ScoTLAKD,  C.J.,  and  Innes,  J.,  that  the  fact  of 
there  being  no  signature  to  the  endorsement  was  no 
objection  to  its  reception  as  confirmatory  evidence 
of  the  sum  received  by  the  defendant.  By  Scot- 
land, C.J. — That  the  endorsement  was  admissible 
evidence  for  the  purpose  for  which  it  was  offered, 
although  not  registered,  the  endorsement  not  being 
used  as  evidence  of  the  creation  or  discharge  of  an 
obligation,  but  merely  as  confirmatory  proof  of  a 
fact  provable  by  oral  evidence,  although  stated  in 
writing.  By  Innes,  J. — That  the  endorsement 
was  admissible  evidence,  its  reception  not  being 
precluded  by  the  provisions  of  the  Registration 
Act.  Venkatarama  Naik  v.  Chinkathambct 
Reddi 7  Mad.  1 


57. 


Sale  certificate — 


Inadmissibility  of,  as  unregistered — Other  evidence  of 
sale.  Independently  of  the  sale  certificates,  where 
they  are  inadmissible,  being  unregistered,  any  pro- 
ceedings confirming  an  auction  sale  are  sufficient 
evidence  of  the  sale.  Benodi  Lall  Ghose  v. 
Tamizuddin     .         .         .         .     7  C.  L.  B.  115 

See  Rajkishen  Mookerjee  v.  Radhamadhttb 
Haldar 21  W.  B.  349 


58. 


Certificate  of 


sale — Right  of  action.  The  plaintiff  sued  to  recover 
possession  of  a  house  purchased  by  him  at  a  Court 
sale  for  R350.  The  plaint  was  filed  on  the  Slst 
March  1873.  No  certificate  of  sale  was  filed  with 
it ;  but  plaintiff  subsequently  produced  one,  dated 
the  8th  July  1873,  and  the  Court  admitted  it  in 
evidence.  Defendant  submitted  that  the  suit 
should  be  dismissed,  as  no  certificate  was  produced 
by  the  plaintiff  with  the  plaint.  The  first  Court 
made  a  decree  in  the  plaintiff 's  favour.  The  Court 
of  Appeal  reversed  that  decree,  and  dismissed  the 
suit,  holding  that  the  certificate  ought  not  to  have 
been  received  in  evidence  by  the  lower  Court.     Thfr 
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High  Court,  on  second  appeal,  confinned  the  deci- 
sion of  the  lower  Appellate  Court,  on  the  grotmd 
that  the  plaintifE  had  no  right  of  action,  as  he  had 
no  registered  certificate  of  sale  at  the  dat-e  of  the 
institution  of  the  suit.  Harkisasdas  Narasdas 
f.  Bai  Jamxa  .         .         .  I.  L.  R.  4  Bom.  155 

59. Admissibility  in 


evidence  of  instrument  registrable,  but  unregistered 
destroyed  by  fire.  Where  an  instrument,  the  regis- 
tration of  which  was  rendered  compulsory  by  s.  17 
of  the  Registration  Act  (XX  of  1866),  was  destroyed 
accidentally  hy  fire  soon  after  its  execution,  and 
before  registration  : — Held,  in  a  suit  to  compel  the 
defendant  to  execute  another  instrument  to  the 
same  effect  as  that  which  had  been  destroyed,  that 
secondary  evidence  of  the  contents  of  the  unregis- 
tered instrument  was  admissible,  Xy^akka  Ror- 
THzx  V.  Vavaka  Mahomed  Xatxa  RorTHZx 

5  Mad.  123 


60. 


and  B.    17 — Instrument  affect- 


ing moveable  and  immoveable  property.  The  widow, 
daughter,  and  divided  brother  of  a  deceased  Hindu 
executed^  an  instrument  which  provided  for  the 
distribution  of  his  property,  both  moveable  and 
immoveable,  as  to  which  they  had  disputed.  The 
document  was  not  registered.  The  widow  set  up 
a  will  made  by  the  deceased  in  her  favour  ;  the 
brother  sued  the  widow  for  a  declaration  that  the 
will  was  a  forgery,  but  the  Court  held  that  it  was 
genuine.  He  now  sued  the  widow  and  daughter  on 
the  above  instrument  to  recover  his  agreed  share  of 
the  moveable  property  of  the  deceased.  The 
widow  set  up  the  will,  which  the  plaintiff  averred 
was  invalid  according  to  the  custom  governing  the 
family.  Held,  that  the  unregistered  instrument 
was  admissible  as  evidence  in  support  of  the  plaint- 
iff "s  claim  for  the  moveable  property.  Thax- 
DAVA>-  f.  Vaixiamma     .     L  L.  R.  15  Mad.  336 


61, 


Unregistered  con- 


tract for  sale  of  land  subsequently  attached  in  exe- 
cution— Evidence  of  transfer  of  ovmership  in 
property.  In  execution  of  a  decree  against  S  and  P, 
property  was  attached  on  the  11th  February  1891 
and  sold  by  auction  to  the  plaintiff  in  July  1892. 
The  defendants,  however,  alleged  that  at  the  date 
of  attachment  the  property  did  not  belong  to  S  and 
P,  as  they  had  sold  it  to  them  (the  defendants)  on 
the  22nd  January  1891,  under  a  contract  of  sale  of 
that  date.  Their  contract  had  not  been  registered. 
Held,  that  by  cl.  (6)  of  s.  17  of  the  Indian  Registra- 
tion Act  (in  of  1877)  the  contract  needed  registra- 
tion if  it  was  intended  that  it  should  affect  the  land 
(s.  49).  Not  being  registered,  it  did  not  operate  to 
transfer  the  ownership,  and  could  not  be  received 
;n  evidence  of  any  transaction  affecting  the  land, 
».•€.,  it  could  not  be  used  to  show  that  the  ownership 
had  passed  from  the  vendor  to  the  purchaser.  The 
property  in  question  was  therefore,  at  the  date  of 
attachment,  the  property  of  5  and  P,  and  under 
the  attachment  and  sale  in  execution  it.  passed  to 
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the  plaintiff.     Hobmasji    Maxekji    DADACHAyji 
V.  Keshav  Ptrshotam     .     L  Ij.  R.  18  Bom.  13 

See  Karaoa     Xaxtbhai     Mahomedbhai       r. 

MAySTTKRAM  VAKH.\TCHAyD 

I.  li  R.  24  Bom.  400 


62. 


Lease — Agree- 


ment to  indemnify  contained  in  lease — Suit  for 
indemnity.  A  lease  of  land  for  nine  years  contained 
a  clause  by  which  the  lessor  agreed  to  indemnify 
the  lessee  in  case  he  should  incur  any  loss  in  conse- 
quence of  disputes  which  might  arise  as  to  the  land 
between  the  lessor  and  his  kinsmen.  The  lease  was 
not  registered.  Af  t*r  the  lessee  had  held  the  land 
under  the  lease  for  two  years,  a  suit  for  possession 
was  brought  against  him.  and  the  lessor  and  he 
were  disposse>-ed  and  obliged  to  pay  mense  profits. 
He  then  brought  this  suit  against  the  lessor  under 
the  above  clause  in  the  lease.  Held,  that  the  lease, 
being  unregistered,  was  not  admissible  in  evidence, 
and  could  not  be  looked  at.  The  clause  on  which 
the  plaintiff  sued  could  not  he  separated  from  the 
lease  itself,  and  the  plaintiff 's  claim  must  therefore 
be  rejected.  GrRrxAXH  SHRrsTVAS  Desai  r. 
Chexbasappa     .         .        I.  li.  R.  18  Bom.  745 


63. 


Notice  of  attorn- 


ment on  redemption  of  mortgage — Evidence  of  attorn- 
ment, but  not  of  satisfaction  of  mortgage-debt.  Where 
on  the  redemption  of  a  mortgage  the  mortgagee 
executed  a  document  which  purported  to  be  a 
notice  of  attornment  to  the  tenants  in  occupation 
of  the  mortgaged  property,  containing  a  recital 
that  the  property  had  been  redeemed  : — Held,  that 
the  document,  though  unregistered,  was  admissible 
in  evidence  for  its  own  proper  purpose  of  proving 
the  attornment,  though  not  for  the  purpose  of 
proving  that  the  mortgage  charge  was  satisfied. 
AxTAJi  f.  Dattaji  L  Ij.  E.  19  Bom.  36 


64. 


Mortgage   taken 


from  Hindu  widour — Unpaid  interest  claimed  on  her 
deceased  husband ^s  mortgages.  A  pardanashin 
widow  executed  a  mortgage  of  part  of  the  family 
estate  to  secure  x»yment  of  the  balance  of  interest 
alleged  to  be  due  on  three  previous  mortgages.which 
had  been  executed  by  her  husband  in  his  life-time. 
In  a  suit  to  enforce  the  mortgage  the  one  made  by 
the  widow  was  held  to  be  invalid.  Xotes  promising 
to  pav  interest,  additional  to  that  contracted  for  in 
the  mortgages,  had  been  signed  by  the  husband, 
which,  it  was  held,  could  not  affect  the  right  to 
redeem,  being  unregistered.  Txka  Ram  r.  DEPrrr 
CoMMissioerEB  op  Bara  Baxki 
do-  p.  Ii.  E.  26  Calc.  707 

Ii.  E.  26  I.  A.  97 
3  C.  W.  IST.  573 


65. 


and   ss.  "3   and   47 — Assign- 


ment of  decree  for  sale  of  hypothecated  proptrty- 
Xon-registration  of  deed  of  assignment — Civil  Pro- 
cedure Code.  s.  '232 — "Effect  of  subsequent  registration. 
The  assignee  of  a  decree  for  sale  of  hypothecated 
property  applied,  under  s.  232  of  the  Civil  Procedure 
Code,  for  execution   of  the   decree,  but  objection 
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being  raised  that  the  deed  of  assignment  had 
not  been  registered,  he  subsequently  applied  for  the 
return  of  the  deed  that  it  might  be  registered,  and 
it  was  returned  accordingly.  The  deed  was  after- 
wards duly  registered.  Held,  (i)  that  the  deed  of 
assignment  was  not  a  document  which  comprised 
immoveable  propei-tj-  within  the  meaning  of  s.  49 
of  the  Registration  Act  (III  of  1877),  a  decree  for 
sale  not  being  immoveable  property  as  defined  in 
s.  3  ;  (ii)  that  consequently,  although  the  assignee 
might  not,  under  the  latter  portion  of  s.  49,  use  the 
deed  for  the  purpose  of'proving  his  title,  there  was 
no  provision  in  the  Act  saying  that  he  should  not 
take  title  under  the  deed  ;  (iii)  that  the  position  of 
the  assignee  when  he  made  his  application  on  the 
13th  November  1886  was  that  he  was  imable  to 
prove  that  there  was  a  title  by  assignment  in  him- 
self :  (iv)  that  the  subsequent  registration  cured  the 
absence  of  registration  on  the  13th  November  1886, 
and,  under  s.  47  of  the  Registration  Act,  the  docu- 
ment thereupon  had  full  effect,  and  related  back 
to  its  execution.  Abdul  Majid  v.  Muhammad 
Faizullah     .         .    -     .         I.  Ii.  B.  13  All.  89 


66. 


and     s.     17     (c) — Unregistered 


agreement  by  mortgagor  to  sell  to  mortgagee — Subse- 
qtient  assignment  of  equity  of  redemption  to  third 
person  for  value,  but  ivith  notice  of  agreement.  In  a 
suit  for  redemption  filed  by  an  assignee  for  value 
of  the  equity  of  redemption  against  a  mortgagee 
in  possession,  it  was  found  that  the  mortgagor  had 
agreed  ^^•ith  the  defendant  to  sell  the  mortgaged 
premises  to  him,  that  part  of  the  purchase-money 
had  been  acknowledged  as  paid,  and  that  the 
balance  had  been  tendered  in  pursuance  of  the 
agreement.  It  was  further  foxmd  that  the  plaintiff 
had  taken  his  assignment  with  notice  of  the  above 
agreement  and  tender.  The  agreement  was  in 
writing,  but  not  registered.  Held,  that,  though  the 
agreement  was  not  admissible  in  evidence  as 
creating  an  interest  in  land,  still  it  might  be  used 
for  the  purpose  of  obtaining  specific  performance, 
and  the  plaintiff,  having  purchased  the  equity  of 
redemption  with  notice  as  above,  Avas  not  entitled 
to  redeem.     Adakkalam  v.  Theethan 

I.  L.  R.  12  Mad.  505 


67. 


REGISTRATION     ACT    (III    OP    1877) 

— contd. 

s.  49 — contd. 


and  s.  60 — Certificate  of  regis- 


tration— Distinction  bet^veen  act  of  registering  officer 
and  conduct  of  parties — Certificate  not  invalidated 
and  document  not  made  inadmissible  by  erroneous 
procedure  in  presenting  or  admitting  execution.  The 
word  "  registered,"  as  u,sed  in  s.  49  of  the  Registra- 
tion Act  (ill  of  1877),  refers  to  the  act  of  registra- 
tion by  the  registering  officer,  and  not  to  matters  of 
procedure  or  conduct  of  the  parties  seeking  regis- 
tration, which  are  governed  by  special  provisions 
of  the  Act.  S.  49,  read  with  s.  60,  only  means  that 
a  document  to  be  admissible  in  evidence  for  the 
purposes  of  the  former  section,  must  be  registered, 
i.e.,  the  officer  must,  under  s.  60,  have  put  upon  it 
the  certificate  required  by  that  provision.  If  he 
has  done  so,  the  document  bearing  such  certificate 


becomes  admissible  in  evidence  :  if  he  has  not,  or 
there  has  been  no  registration  of  the  document, 
then  such  document  is  inadmissible.  Where  the 
document  bears  such  a  certificate,  it  is  registered 
within  the  meaning  of  s.  60,  and  becomes  under  the 
second  paragraph  thereof  admissible  in  evidence, 
and  the  operation  of  the  second  paragraph  is  not 
interfered  with  by  s.  49.  Where,  therefore,  the  lower 
Appellate  Court  rejected  as  inadmissible  in  evidence 
under  s.  49  a  deed-of-gift  of  immoveable  property 
upon  which  was  endorsed  a  certificate  under  s.  60, 
on  the  ground  that  the  person  presenting  it  for 
registration  and  admitting  execution  was  not 
qualified  to  do  so  under  ss.  32  and  35,  and  the 
registration  was  consequently  void  and  the  docu- 
ment not  registered  under  s.  17  (a) : — Held,  that  the 
Court  was  wrong  in  so  doing,  and  ought  to  have 
looked  at  and  dealt  with  the  document.  Har 
Sahai  v.  Chunni  Kuar,  I.  L.  R.  4  All.  14  ;  Ikbal 
Begam  v.  Sham  Sundar,  I.  L.  E.  4  All.  384  ;  Bishu- 
nath  Naik  v.  Kelliani  Bai,  All.  Weekly  Notes  (1S82) 
175  ;  Husaini  Begam  v.  Mulo,  All.  Weekly  Notes 
{1S82)  183;  Sheo  Shunkar  Sahoy  v.  Hirdey 
Narain  Sahu,  I.  L.  R.  6  Calc.  25 ;  Muhammed 
Euriz  V.  Birj  Lai,  L.  R.  4  I.  A.  166  ;  Jah  Mukhan 
Lall  Panday  v.  Jah  Koondan  Loll,  L.  R.  2  1.  A.  210  ; 
Majid  Hosain  v.  Fazl-un-nissa,  L.  R.  16  1.  A.  19, 
referred  to.     Hardei  v.  Ram  Lal 

I.  L.  R.  11  All.  319 

68.  and    ss,    28   and     60— Deed 

on  ivhich  certificate  under  s.  60  has  been  endorsed — 
Document  which  should  not  have  been  registered 
under  s.  28.  Semble  :  Per  PiGOT,  J. — A  document 
on  which  a  certificate  under  s.  60  has  been  duly 
endorsed  cannot  be  held  to  have  been  duly  regis- 
tered under  s.  49  of  Act  III  of  1877,  if  it  appears  that 
the  officer  who  made  the  certificate  should  not 
under  s.  28  have  registered  the  document.  Baij 
Nath  Tewari  v.   Sheo  Sahoy  Bhagut 

I.  L.  R.  18  Calc.  556 


ss.  49  and  50 —Registration — Priority 

—  Unregistered  deed  accompanied  with  pos- 
session— Subsequent  sale  by  registered  deed — Effect 
of  possession — Possession,  for  purposes  of  notice, 
equivalent  to  registration — Duty  of  purchaser  to 
inquire  as  to  nature  of  possession.  On  the  16th 
June  1876  Revapuri  mortgaged  the  lands  in  suit 
to  the  first  defendant,  with  possession,  and  the  latter 
on  the  26th  June  1876  leased  them  to  the  second 
defendant  for  one  year.  The  second  defendant 
remained  in  possession  as  tenant  after  the  year  had 
expired.  On  the  3rd  December  1878,  while  defend- 
ant 2  was  in  possession  rf  the  lands  as  tenant, 
Revapuri  sold  to  him  (defendant  2)  her  equity  of 
redemption  for  R95.  The  deed  of  sale  was  not 
compulsorily  registrable  under  the  Act  then  in 
force,  and,  owing  to  the  death  of  Revapuri,  it  was 
not  registered.  On  the  8th  December  1895  the 
heir  of  Revapuri  sold  the  equity  of  redemption  in 
the  mortgage  of  1876,  by  a  registered  deed,  to  the 
plaintiff.    At  the  date  of  this  sale  to  the  plaintiff  the 
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— contd. 

s.  49 — ccncJd. 


second  defendant  was  still  in  actual  possession. 
The  plaintiff  brought  this  suit  to  redeem  the  lands 
from  the  mortgagee  (defendant  1),  and  added 
defendant  2  as  a  party,  alleging  that  he  was  in  pos- 
session as  a  tenant  of  the  first  defendant.  The 
lower  Courts  passes!  a  deciee  for  the  plaintiff 
holding  that  his  registered  deed  gave  him  priority 
over  the  second  defendant,  whose  deed  was  unregis- 
tered. On  appeal  : — Held  (reversing  the  decree  of 
the  lower  Courts),  that  the  plaintiff  "s  suit  should 
be  dismissed.  Possession,  in  certain  eases,  for  the 
purposes  of  notice,  has  the  same  effect  as  registra- 
tion. The  plaintiff,  at  the  date  of  his  purchase,  had 
notice  of  the  possession  of  the  second  defendant, 
and,  that  being  so,  it  was  the  plaintiff's  duty  to 
inquire  of  the  second  defendant  under  what  title 
he  held  ;  and,  if  the  plaintiff  had  done  so,  instead 
of  assuming  that  the  second  defendant  was  still 
holding  merely  as  tenant,  he  would  have  discovered 
that  the  second  defendant  had  purchased  the  land. 
KoxDiBA  BCf  Babaji  V.  Xaxa  Shidrao  (1903) 

I.  li.  E.  27  Bom.  408 

ss.    49,    87 — Death    of     executant — 


REGISTRATION     ACT     (III    OF     1877) 

— ccnid. 

—    s.  50 — coTiid, 


Begistratioti  at  the  instance  of  one  of  several  heirs — 
Validity — Document  if  binds  immoveable  property. 
A  document,  which  was  presented  for  registration 
by  one  of  the  heirs  of  the  deceased  executant  and 
registered,  is  not  precluded  by  s.  49  of  the  Registra- 
tion Act  from  affecting  the  immoveable  property 
specified  in  it,  although  the  registration  might  have 
been  irregular.  Qucere :  Whether  s.  87  of  the 
Registration  Act  which  cures  defects  in  the  proce- 
dure of  the  registering  ofBcer  can  be  extended  also 
to  cure  the  shortcomings  of  persons  who  apply 
to  have  documents  registered.  Pakran  v.  Kun- 
iamma,  I.  L.  R.  23  3Iad.  oSO,  followed.  Mujib- 
unnissa  v.  Abdur  Rahim,  I.  L.  R.  23  All.  233, 
referred  to.     SrJAX  Bibi  v.  Asafa  Khatux  (1909) 

13  C.  W.  N.  722 

8.  50— 


See  ante,  ss .  49  ajtd  50. 

L  s.    50    (1871,   s.   50  ;  1866,  s 

505  ;  1864,  s.  68  ;  1843,  s.  2)— Priority— 
Operation  of  section — Meaning  of  the  urords  "  duly 
registered'^  in  the  section — Registration  Act  (VIII 
of  1871),  8.  50 — Contest  betvceen  instruments  executed 
before  Act  III  of  IS? 7,  which  are  not  both  optionally 
registrable — Vendor  and  purchaser — Purchaser  omit- 
ting to  tale  possession — Fraud — Estoppel.  S.  50  of 
the  Registration  Act  (III  of  1877)  has  no  retrospec- 
tive effect.  The  words  "  duly  registered  "  under 
that  section  mean  duly  registered  under  that  Act, 
and  not  under  any  prior  Act.  The  section  has  no 
appUcation  to  cases  where  the  contest  is  between  an 
unregistered  instrument  whenever  executed  and  a 
registered  instrument  executed  before  the  Act 
came  into  force.  It  applies  only  to  cases  where  the 
registered  instrument  is  subsequent  to  the  Act. 
A  sold  certain  land  to  B  by  a  sale-deed  dated  15th 
July  1871.     The  deed  was  optionally  registrable, 


and  was  not  registered.  A  continued  in  possession 
after  the  date  of  the  sale.  A  sold  the  Fame  land  to 
the  plaintiff  by  a  deed  of  sale,  dated  1st  February 
1872.  The  deed  was  registered,  its  registration  being 
compulsory.  It  was  unaccompanied  with  posses- 
sion. In  1882  B  obtained  possession  of  the  land 
from  A  's  sons,  and  sold  it  to  the  defendant  by  a 
sale-deed  dated  14th  October  1882.  This  deed  was 
registered  and  accompanied  with  possession.  In 
1883  the  plaintiff  sued  for  possession  of  the  land  in 
dispute,  relying  on  his  registered  deed  of  sale  of  1st 
February  1872.  The  defendant  relied  on  his 
vendor's  sale-deed  on  the  15th  July  1871.  Hdd, 
that  under  Act  XIU.  of  1871,  which  governed  the 
present  case,  there  could  be  no  competition  between 
the  sale-deeds  of  1871  and  1872.  the  registration 
of  the  one  being  optional,  whilst  that  of  the  other 
was  compulsory.  The  registration  of  the  plaint- 
iff's deed  therefore  did  not  give  it  priority  over  the 
earlier  deed  under  which  the  defendant  claimed. 
Held,  also,  that  the  defendant 's  vendor  by  merely 
omitting  to  take  possession  of  the  land  on  his 
purchase  was  not  guilty  of  any  positive  fraud  or  of 
any  concealment  or  negligence  so  gross  as  to 
amount  to  fraud  that  would  entitle  the  plaintiff 
to  relief  against  him.     Shivram  v.  Saya 

I.  li.  R.  13  Bom.  229 

Priority  of  registered  over 


unregistered  diee6.~Mortgag€-d(€d.  The  pur- 
chaser under  a  decree  for  sale  in  satisfaction  of  a 
registered  mortgage  is  entitled,  in  priority  to  the 
purchaser  under  another  decree,  for  sale  in' satisfac- 
tion of  another  unregistered  morteage,  althouf^h 
the  latter  mortgage  be  of  an  earlier  date.  Prahlad 
MissER  r.    Udit  X.\RArs-  Sfntgh 

1  B.  L.  R.  A.  C.  197  :  10  W.  R.  291 

3- Priority  of  regis- 
tered over  unregistered  deed.  Under  Act  XIX  of 
1843,  a  registered  deed  was  entitled  to  priority  over 
any    unregistered  deed  of   an  earlier  date.     Male- 

SHAPPA     BIX     KaRVIBAPPA    f.     BaSSAPPA    BIX    XlX- 

GAPPA  Shetavxekar     ...        1  Bomi.  10 

SrxKrR  Sahoy  v.  Sheo  Pershad  Sookool 

16  W.  R.  270 
GoPAL  Dass  r.   DooMEE  Chowdhry 

W.  R.  1864,  226 

XrzFE  Alt  r.  Emdad  Ali     .         1  W.  R.  206 

A  deed  of  sale  held  to  have  no  priority  over  a 

mortgage  unrejristered.     Maheshwar  Buksh  Sixg 

r.   Bhikha  (?Howr>HRY  .  B.  L.  E.  Sup.  VoL  403 

1  Ind.  Jur.  K".  S.  122 

5  W.  R.  61 

Xor  over  another  deed  of  sale  where  the  case  is  not 

one  of  two  rival  purchasers  from  the  same  person. 

Umbika  Chtbs  Kooxdoo  v.  Dhuemo  Doss  Koox- 

Doo 11 W.  R.  129 

See  GoLLA  Chixxa  GrBrRVEPPA  Xatdc  r.  Kali 
Appeah  Naidx:     .         .         .         .     4  Mad,  434 

15  b  2 
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REGISTRATION   ACT     (III     OP     1877> 

— contd. 
s.  50 — contd. 


BissoKATH  Singh  v.  Rajchtjnder  Roy 

W.  R.  1864,  141 

Priority  of  ragis- 


(Conira)     Harnamgir     Guru     Dhanpatgir     v. 
Spiers       .         .         2  Bom.  213  :  2nd  Ed.  204 


tered  over  unregistered  deed — Notice.  A  registered 
deed  of  sale,  though  subsequent  in  date,  invahdates, 
as  against  the  registered  purchaser,  a  prior  deed  of 
sale  unregistered,  notwithstanding  that  notice  of  the 
prior  deed  be  alleged.  Act  XIX  of  1843,  s.  2, 
construed.  Krishnasami  Pillai  v.  Vexkata- 
CHELLA   AiYAN     ....        3  Mad.  89 

{Contra)    Kishorbhai  Gallabhai    v.    Jorabhai 
Daji 7  Bom.  A,  C.  56 


5. Bom.  Beg.   IX  of 

1S27,  s.  6 — Priority  of  registered  to  unregistered  deed. 
Before  the  repeal  of  the  first  part  of  cl.  1,  s.  6, 
Regulation  IX  of  1827,  by  Act  XVI  of  1864,  a  pur- 
chaser claiming  under  a  deed  of  purchase  duly 
registered  was  entitled  to  be  preferred  to  a  mort- 
gagee claiming  under  a  deed  of  mortgage  executed 
before]^  his  purchase,  but  not  registered  until  after 
the  deed  of»  purchase  had  been  registered.  P^VR- 
SHOTAJi  Ranchod  v.  Jagjiv.in  Mayaram 

1  Bom.  60 


6. 


-    Priority  of   deeds 

-Deed  of  sale.     The 

A  to  sell  land 


— Co7itract  to  sell  at  future  time- 
want  of  registration  of  a  contract  by 
to  B  at  some  future  time  on  receipt  of  balance  of 
the  sum  agreed  on,  not  then  paid,  was  no  bar,  'per  se, 
to  5's  preferential  claim  over  C,  a  subsequent 
purchaser,  whose  sale  had  been  registered  under  Act 
XIX  of  1843.  Ramtonoo  Surmah  Sircar  v.  Gour 
Chunder  Sttrmah  Sircar     .         .      3  W,  R.  64 


NUDDEAR      ChAND      SeIJT 

Cetjckerbtttty 
7. 


KiSHOREE      LaLL 

7  W.  R.  463 

Priority — Deed  of 
sale  of  immoveable  property.  Held,  that  the 
preference  given  under  Act  XIX  of  1843  to  the 
latter  of  two  deeds  of  sale  of  immoveable  property, 
when  registered,  over  the  earlier  unregistered  deed 
was  not  confined  to  cases  in  which  the  first  deed  had 
not  been  carried  into  effect,  as  every  duly  registered 
deed  of  sale,  if  authentic,  invalidates  any  other  deed 
of  sale  which  may  not  have  been  registered.  Para- 
bhudas  Hirachaxd  v.  Dhoxdtj 

2  Bom.  233  :  2nd  Ed.  222 


8. 

Act   XIX  fof 
consequently 


—  PottaJis — Priority. 
apply    to    pottahs 


1843    did  not 

a  subsequently  registered  pottah 
could  not  prevail  over  a  prior  unregistered  pottah. 
AnUND  ChUNDER  CHOWDnRY  V.  Chunder?<"ath 
Roy 5  W.  R.  205 

9. Priority  of  deeds 

— Unregistered  mortgage  with  possession.  Act  XIX 
of  1843  did  not  give  a  registered  kobala  priority 
over  a  prior  unregistered  mortgage  under  which  en- 
joyment had  actually  taken  place.  Furzund  Ai.i 
V.  Abdool  Rahim  .         .         .4  W.  R.  30 

Denobundhoo  Sadhoo    v.    Khetternath    Te- 
wary  .         .  .         .       2  Hay  20 


10. 


Priority  of  deeds 


— Mortgagee  with  posse-ssion — Suit  under  Civil 
Procedure  Code,  1S59,  s.  230.  Held,  that  a  mort- 
gagee whose  bond  was  registered  was  entitled, 
under  s.  230  of  Act  VIII  of  1859,  to  recover  posses 
sion  of  the  mortgaged  land  of  which  he  had  been 
dispossessed  under  a  decree  obtained  against  hi^ 
mortgagor  by  another  mortgagee,  whose  mortgage- 
bond  had  been  subsequently  registered,  on  condition 
that  he  satisfied  the  claim  of  the  decree-holder  ; 
otherwise  the  defendant  to  be  entitled  to  possession 
on  his  satisfying  the  plaintiff's  mortgage-claim. 
Bhikaji  v.   Vali.abhdas      .         .      2  Bom.  209 

11. Bom.     Reg.  *IX 

of  1827 — Prior  unregistered  sale  with  -posscisioji — 
Siihsequerht  registered  mortgage.  On  the  15th  De- 
cember 1863  H  purchased  from  D,  for  valuable 
consideration,  two  fields  in  the  Satara  district  (to 
which  the  provisions  of  Regulation  IX  of  1827  and 
of  Act  XIK  of  1843  as  to  registration  were  then 
applicable),  and  was  duly  put  into  possession  of  the 
fields.  The  deed  of  sale  was  not  registered.  On 
the  14th  February  1864  D  mortgaged,  by  a  regis- 
tered mortgage,  the  same  two  fields  to  B,  who  then 
laiew  that  H  was  in  possession  of  the  fields  as  pur- 
chaser. Held,  that,  according  to  the  tnie  con- 
struction of  Regulation  IX  of  1827,  .s.  6,  cl.  1,  the 
title  of  H  having  been  completed  by  possession, 
there  was  no  property  in  the  fields  left  in  D  to 
mortgage  to  B,  and  that  therefore  H  (th6  purchaser) 
had  a  better  title  to  the  fields  than  B,  the  mortgagee. 
Semble :  The  effect  would  have  been  the  same 
under  the  provisions  of  Act  XVI  of  1864  or  of  Act 
XX  of  1866.  History  of  registration  given,  and 
the  provisions  of  the  different  enactments  relating 
to  registration  compared  and  discussed.  Balaram 
~  Nemchand  v.  Appa  valad  Dtjlu    .  9  Bom.  121 

12.    . Priority  of  deeds 

— Priority  of  title — Proof  of  authenticity.  Priority 
of  registration  gave  prioritj'  of  title  under  Act  XIX 
of  1843  only  when  the  authenticity  of  the  document 
was  proved.  Gaxdharee  Debea  v.  Soxatun. 
Payday 10  W.  R.  215 

13,  Registered      avd] 

tenregistered  deeds — Priority — Possession — Fraud. 
Act  XIX  of   1843  gave   the   preference,   generally) 

'    speaking,     to    a    subsequent    kobala    which    was| 

i    reeisteied  over  a  prior  one  unregistered.     To  avoid 

;    itiT  operation,    a    plaintiff"   had    to    show   that    the 

I    vendor  not  only  sold  and  parted  with  his  rights  in 

the   property,    but  actually   made  over  jxissession 

I    to  him.     If,"  biwever,  the  second  sale  was  illusory, 

t    proving  fraud  on  the  part  of  the  vendor,  it  would 

not  stand  in  the  way  of  plaintiff's  right.     Butooi-UN 

V.    OZEERUN  .  .  .  .      8W.  R.  300 

14. Registered      and 

unregistered  documents — Priority.  Plaintiff  sued 
for  possession  of  land  under  an  unregistered  deed  of 
sale  ;  and  one  of  the  defendants  claimed  the  same' 
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land  under  a  deed  of  subsequent  date  registered 
after  the  commencement  of  the  suit.  The  latter 
deed  was  found  to  be  fraudulentb.  got  up  between 
the  defendants.  Held,  that  the  registration  of  such 
a  document  did  not  give  it  the  eflfect  of  invahdating 
a  former  unrejdstered  deed  of  sale.  KAKASAiOf a  r. 
GAVAPr*v       .^       .         .         .         .     3  Mad.  270 


15. 


Priority  of  regis- 


le. 


Priority  of  regis- 


tered over  unregistered  deed-i.  Under  s.  68,  Act  X^^ 
of  1864,  registered  deeds  were  entitled  to  preference 
over  unregistered  deeds,  even  of  that  class  the 
registration  of  which  is  optional ;  the  practical 
distinction  between  the  two  classes  being  that  deeds 
the  registration  of  which  is  compulsory,  if  uiuegis- 
tered,  will  not  be  received  in  evidence  at  all ;  where- 
as deeds  the  registration  of  which  is  optional  will  be 
received  in  evidence,  notwithstanding  the  absence 
of  registration,  though  they  must  give  way  to 
registered  documents  of  subsequent  dates  relating 
to  the  sarae  property.  Mttssook  Ali  v.  AzMrT 
Ali 9  W.  R.  282 

GooKoo   Dass   Dax   v.    Kooshoom   Koomaree 
DossEE 9  W.  E.  547 


17. 


-    Priority  of  regis- 


ifred  over  unregistered  deed — Possession.  Where 
two  parties  claimed  the  same  property  by  convey- 
ance from  the  owner  imder  registered  deeds  of  sale 
of  1272,  plaintiff's  purchase  and  registration  being 
of  anterior  date  to  those  of  defendant,  who,  besides 
being  in  possession,  pleaded  that  he  had,  previously 
to  plaintiff's  purchase,  obtained  possession  under  a 
parol  contract  of  sale,  it  was  held,  that  plaintiff  was 
entitled  to  a  decree,  and  that  defendant  could  not 
set  up  the  parol  sale  against  the  plaintiffs  registered 
kobala  of  the  same  year,  in  the  face  of  s.  68,  Act  X^T 
of  1864.  BoiKtrsToxATH  Sett  r.  RrssicK  Loll 
BrnMoso        .         .  10  W.  K.  231 


18. 


Impeaching  deed 


of  sale  registered  so  as  to  'prevent  operation  of  section. 
For  the  purpose  of  impeaching  a  deed  of  sale  regis- 
tered imder  Act  XVI  of  1864,  so  as  to  prevent  the 
operation  of  s.  68,  it  is  necessary  to  show  that  the 
deed  was  fraudulently  executed,  and  that  the  pur- 
chaser was  wilfully  and  intentionally  a  party  to  the 
fraud  of  the  vendor,  or  at  least  that  the  deed  was 
executed     without     consideration.     Rasi     Chaxd 

KOOMAS    V.    MoDHOOSOODtrS'    MOZOOMDAR 

7  W.  B.  119 


19. 


Priority  of  regis- 


tered  instrument — Deed  registered  under  ejcisting 
Jaic. — Where  an  instrument  was  executed  under  the 
Registration  Act,  XIX  of  1843,  and  was  a  vaUd 
instrument  conferring  a    right  or  interest  on  the 


tered  over  unregistered  deed.  A  Ci\-il  Court  was  held 
to  have  done  right  in  giving  priority  to  a  lease 
registered  under  Act  XVI  of  1864,  as  against  an 
ujiregistered  conveyance  of  an  earlier  date.  Gobixd 
CmjsDEB  Roy  v.  Poorxo  Chtxdee  Seix 

10  W.  B.  36 


BEGISTBATION    ACT     (III    OF    1877) 

— conid. 

■ ■ 8.  50 — contd. 


party  in  whose  favour  it  was  made,  it  does  not 
become  invalid  by  reason  of  the  party  not  getting 
it  registered  within  twelve  months,  nor  is  priority 
over  it  obtained  by  a  subsequent  conveyance 
which  is  registered  under  the  Registration  Law  of 
1864  or  1866.     Doolal  Bibee  r.  Xada  Shaha 

13  W.  E.  446 


20. 


Priority  of  regis- 


tered over  unregistered  deeds.  A  genuine  deed  of  sale 
given  by  the  o^Tier  of  an  ©state  at  a  time  when 
registration  was  not  compulsory,  cannot  be  invalid- 
ated by  a  subsequent  deed  given  by  that  owner 's 
heir  and  successor,  the  registration  of  which  was 
compulsory  by  Act  XX  of  1866,  merely  on  the 
ground  that  the  last  deed  was  registered,  and  the 
first  was  not.     Imrtt  Sixgh  v.  Kovl.4SHOO  Koer 

11  W.  B.  559 


21. -— 

tion — Priority  of  deeds 


Ofitional  registra- 


A  deed  the  registration 
of  which  was  not  absolut-ely  requisite  under  s.  49, 
!  Act  XX  of  1866.  was  not  entitled  to  priority  to  a 
1  duly  registered  kobala  under  s.  50  of  that  Act. 
j  MoFrzEL  HossEix  V.  Golam  Ambiah 
I  10  B.  L.  R.  381  note  :  10  W.  B.  196 

I        22.  Priority  of  regis- 

I  tered  over  unregistered  deed.  In  a  suit  by  a  purchaser 
j  of  a  howla  tenure  which  defendant  was  proceeding 
to  sell  under  an  ex  parte  decree  which  he  had 
obtained  upon  a  mortgage-bond  executed  by  plaint- 
iff's vendor: — Held,  that  plaintiff's  registered  pur- 
chase, though  of  a  subsequent  date,  must  take 
effect  as  against  defendant 's  unregistered  mortgage, 
which  might  have  been  registered.  Au  Azm 
Khan-    v.   Islam   Khax      .         .     14  W.  B.  483 


23. 


Priority  of  regis- 

Lien.  Held,  that  pro- 


tered  over  unregistered  deed 
pertv  sold  in  satisfaction  of  a  superior  lien  cannot 
be  held  to  have  been  sold  subject  to  an  inferior  lien, 
and  that  a  registered  deed  of  a  subsequent  date  has 
preference  over  an  unregistered  deed  of  prior  date. 
Seetvl  Pershad  r.  Hrs  Chtjsd  Sahoo 

1  Agra  263 


24, 


Priority  of  deeds 
A  lent  B  HT5  on 


-Mortgage-deed — Deed  of  sale 
6th  Asar  1273  (June  19th,  1866),  and  B  executed  a 
mortgage  of  two  bighas  of  land  for  the  amount  in 
A  '<  favour.  On  23rd  Asar  (July  6th)  B  sold  to  C 
one  bigha  of  the  same  land.  A 's  mortgage  was  not 
registered  ;  C's  deed  of  sale  was.  A  subsequently 
brought  a  suit  for  the  amount  owed  him  by  B,  and 
sought  to  attach  the  land  mortgaged  to  him  in  exe- 
cution. C  preferred  a  cla-m  to  the  property  at- 
tached, on  the  groimd  that  the  land  was  his  :  his 
petition  was  allowed.  A  now  sued  to  have  the 
property  mortgaged  to  him  sold  in  execution  of 
his  decree,  and  to  set  aside  C*  purchase.  Held, 
that  under  ss.  18  and  50,  Act  XX  of  1866,  C's 
registered  deed  of  sale  must  have  preference  over 
A '»  unregistered  mortgage.  Gayaram  Mazfmdab 
V.  Madhttsudak  MAzniDAB  .  4  E.  Ii.  B.  Ap.  73 


(     10291     ) 


DIGEST  OF  CASES. 


(     10292     ) 


EEGISTRATIOK"    ACT     (III     OF     1877) 

— contd. 


s.  50 — contd. 


25. 


_  Conditional  deed 


of  sale — Priority  of  deeds.  A  entered  into  an 
agreement  M'itli  B  to  convey  to  him  a  certain 
portion  of  land  for  a  consideration  of  R98,  of  which 
R60  had  been  paid  as  earnest-money.  The  agree- 
ment contained  a  proviso  that,  on  A  'a-  refusal  to 
convey  the  property  within  the  time  mentioned 
in  the  agreement,  this  document  should  operate 
as  a  conveyance  and  A  should  forfeit  his  claim  to 
the  balance  of  the  consideration.  Before  the  ex- 
piry of  the  time  mentioned  in  the  agreement,  A 
sold,  by  a  registered  deed,  a  portion  of  the  pro- 
perty mentioned  in  the  agreement.  In  a  suit  by 
B  for  possession  of  the  property  and  for  a  decla- 
ration that  the  agreement  operated  as  a  convey- 
ance : — Held,  that  under  cl.  1,  s.  18,  and  s.  CO  of 
Act  XX  of  1866,  the  subsequent  registered  con- 
veyance had  priority  over  the  unregistered  agree- 
ment. Shama  Churn  Neogi  v.  Nabix  Chandra 
Dhoba        .        6  B.  L.  B.  Ap.  1  :  15  W.  E.  239 

26.  Priority  of  regis- 
tered over  unregistered  instrument — San  mortgage 
tvithoid  possession  in  Guzerat.  Under  s.  50  of  the 
Registration  Act,  XX  of  1866,  a  registered  instru- 
ment takes  effect,  as  regards  the  property  comprised 
therein,  against  every  unregistered  instrument 
relating  to  it,  whether  or  not  the  grantor  of  those 
instruments  be  the  same.  As  between  himself  and 
his  mortgagor,  and  also  as  against  any  subsequent 
unregistered  assignee  of  the  latter,  an  unregistered 
san  mortgagee  in  Guzerat  has  a  perfectly  valid 
charge  upon  the  property  mortgaged  ;  but  his  right 
against  such  property  is  liable  to  be  defeated  by  the 
mortgagor,  or  his  heir,  or  such  assignee  conveying 
it  to  another  by  a  registered  instrument  while 
his  o\\Ti  title  remains  unregistered.  Lakhmicliand 
Walchand  v.  Kastur  Bechar,  9  Bom.  60,  dissented 
from.  Makandas  Kalidas  v.  Shankardas  Hari- 
bhai 12  Bom.  241 


27. 


Deeds  of  di^erent 


descriptions — Priority.  The  rule  giving  a  registered 
document  preference  over  an  unregistered  one  was 
held  not  to  apply  to  deeds  of  different  descriptions. 
Khetttjr  Balsee  v.  Govs.  Hurree 

W.  R.  1864,  387 

28.  Priority — Docu- 
ments optionally  and  compulsorily  registrable.  The 
50th  section  of  the  Registration  Act,  1866,  applied 
to  instruments  of  which  the  registration  was  op- 
tional, giving  priority  between  such  instruments  to 
the  one  which  was  registered.  Hamed  Bux  v. 
BiNDRABUN            .           .           .  .     2  N.   W.  37 

Panha  Khumaji  v.  Fatta  Upaji 

12  Bom.  179 

But  not  to  a  case  in  which  the  registration  of  one 
instrument  was  optional,  but  of  the  other  compul- 
sory.    Hamed  Bux  v.  Bindrabun  .  2  N.  W.  37 

29. ■ ■  Priority  of  regis- 
tered over  unregistered  document — Compidsory  and 
optional   registration.     A   registered   deed   of   sale 


REGISTRATION    ACT     (III     OF     1877> 

— contd. 

s.   50 — contd. 


of  which  registration  was  compulsory,  did  not,  under 
Act  XX  of  1866,  take  effect  against  a  prior  unregis- 
tered mortgage-bond  in  respect  of  the  same  land,  the 
registration  of  which,  it  being  for  a  sum  under  R 100, 
was  optional.  Ryasutulla  v.  Doorga  Churn  Pal 
15  B.  L.  R.  294  :  24  W.  R.  121 

See  Oghra  Singh  v.  Ablakh  Koer. 

I.  L.  R.  4  Calc.  536  :  3  C.  L.  R,  434 

Lakhmichand  Walchand  v.  Kastur  Bechar 

9  Bom.  60 

Mahomed  Ashruf  v.  Kureemoddeen 

24  W.  R.  468 

30.   — — ^ Lease    to     take 

juice  from  date  trees— Priority.  A  registered  lease 
to  take  juice  from  date  trees  cannot,  under  s.  50, 
Act  XX  of  1866,  have  priority  over  an  unregistered 
one  of  a  prior  date.  Jalu  Namdar  v.  Beicha 
Namdar  .         .         .     3  B.  L.  R.  A.  C.  394 

s.c.  Janoo  Mundur  v.  Hucha  Mundur 

12  R.  W.  366 

31- Registration  Act, 

XIX  of  184S^Priority — Instruments  of  which  regis- 
tration is  optional.  A  mortgage-deed  registered 
under  Act  XX  of  1866  is  not  thereby  entitled  to 
priority  over  a  mortgage-deed  which  might  have 
been,  Ijut  was  not,  registered  under  Act  XIX  of 
1843,  in  cases  where  the  consideration  for  the  rival 
deeds  exceeds  RIOO.  Maleshappa  v.  Bassappa,  1 
Bom.  10  ;  Harnamgir  v.  Spiers,  2  Bom.  204  ;  and 
Parahhudas  v.  Dhondu,  2  Bom.  222,  distinguished. 
Quftre :  \\Tiether,  in  the  case  of  instruments 
executed  for  a  consideration  less  than  RIOO,  s.  50 
of  Act  XX  of  1866  would  operate  to  give  priority 
to  the  deed  registered  under  that  Act  over  the 
deed  which  might  have  been,  but  was  not,  regis- 
tered under  Act  XIX  of  1843.  Khandu  Dulab- 
DAS  V.  Tarachand  Amarchand 

I.  li.  R.  1  Bom.  574 


32. 


Priority — Regis- 


tered and  unregistered  deeds — Optional  and  compul- 
sory registration.  Deeds  of  sale,  dated  respectively 
the  22nd  October  1868  and  7th  February  1874,  and 
registered,  the  former  under  Act  XX  of  1866  and  the 
latter  under  Act  VIII  of  1871,  are  not  thereby 
entitled  to  priority  over  an  unregistered  mortgage- 
deed  dated  the  13th  June  1864,  the  registration  of 
which  was  optional  under  Act  XIX  of  1843,  where 
the  consideration  for  the  rival  deeds  exceeds  R 100. 
Quare  :  Whether  in  Kanara  a  mortgage  without 
possession  can  be  sustained  against  a  subsequent 
purchase  from  the  mortgagor  with  possession.. 
Parmaya  v.  Sonde  Shrinivasapa 

I.  Ii.  R.  4  Bom.  459 


33. 


Priority — Lien 


created  by  sales  under  registered  and  unregistered 
deeds.  Where  it  appeared  that  a  sale  of  the  share 
for  which  plaintiffs  held  a  conditional  sale-deed  had 
substantially  taken  place  in  satisfaction  of  two 
decrees  obtained  on  two  bonds,  one  unregistered 
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DIGEST  OF  CASE& 
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BEGISTBATION     ACT     (IH   OF    1877) 

— conid, 
8.  50 — contd. 


EEQISTEATION    ACTT    (III     OF    1877> 

— contd. 

8.  50— contd. 


and  the  other  registered,  and  of  a  prior  date  to  that 
of  the  plaintifi's  mortgage-deed  :—f^e/</,  that  the 
share  was  not  liable  to  a  lien  created  subsequently 
to  the  registered  deed  ;  and  though  the  plaintiffs 
might  have,  by  reason  of  registration,  a  preferable 
right  to  that  possessed  by  the  decree-holder  of  the 
unregistered  bond,  yet  they  had  no  claim  prefer- 
able to  that  of  the  decree-holder  of  the  registered 
prior  bond.  Motee  Ram  f.  Kaisree 
^  2  Agra  52 

34^ Unregistered  mort- 
gage defeated  by  subsequent  registered  sale.  V, 
having  purchased  land  from  ^T  in  March  1871  by  a 
registered  deed  for  RIO,  entered  into  and  retained 
possession  till  ousted  by  K  in  1880  in  execution  of  a 
decree  obtained  by  A'  asainst  3'  upon  a  regis- 
tered mortgage -deed  dated  1869,  conditioned  to 
become  an  absolute  sale  within  a  certain  date  which 
had  elapsed  before  suit  was  brought.  Held,  that, 
under  s.  50  of  the  Registration  Act  of  1866,  K's  title 
was  defeated  by  V  '■?  registered  sale-deed.  KA>TEn 
Vexkayya  r.  Balabhadrapatbuxi  Kotayya 

I.  li.  K.  6  Mad.  153 

35. Priority — Pos- 
session. A  registered  deed  could  not,  under  s.  50, 
Act  XX  of  1866.  prevaU  against  an  unregistered 
deed  under  which  possession  had  been  delivered  to 
the  alienee.  Selam  Sheikh  r.  Baidonath  Ghatak 
3  B.  L.  K.  A.  C,  312  :  12  W.  B.  217 

Sheodyal  Aheer  v.  Gool  Mahomed  Khax 

2  N.  W.  296 

ilAXilAL  VALAD  SuBAT  MaL  f.  DaSHEATH  VAL-\D 

Xarayan- 9  Bono.  147 

Xagesh  Bhat  r.  Balva>teav    .     9  Bom.  151 


36. 


and  s.  100 — Priority.     A   pur- 


chased certain  lands  in  1866.  and  duly  registered 
his  bill  of  sale.  B  had  purchased  the  same  lands 
in  1855  from  the  persons  through  whom  .4  's  vendors 
made  their  title,  and  had  been  in  possession  ever 
since,  but  had  not  registered  his  bill  of  sale,  as  he 
might  have  done,  under  s.  ICH)  of  Act  XX  of  1866. 
A  sued  to  obtain  possession.  Held,  that  B  was  not 
bound  to  register,  and  his  title  was  good  against  A. 
GmiJA   SiXGH    f.    GiRIDHARI    Srs'GH 

1  B.  L.  E.  A.  C.  14  :  10  W.  R.  65 

Fyezootsissa  v.  SADrroGLLAH  .     22  W.  R.  3 


37. 


Priority — Pos- 


session. A  mortgaged  a  tank  in  1859  to  the  plaintiff. 
The  mortgage  was  never  registered.  A  in  1867  sold 
the  tank  to  C,  and  executed  a  deed  of  sale  thereof. 
The  deed  of  sale  was  duly  registered,  and  C  had  been 
ever  since  in  possession  under  it.  The  plaintiff  sued 
A  on  bis  mortgage,  and  in  that  suit  C  intervened 
and  was  made  a  defendant.  A  did  not  appear  in  the 
suit.  Held,  that,  C  havinc  resistered  his  deed  of  sale 
and  being  in  possession,  his  title  was  good  against  the 
plaintiff.  Girija  Singh  v.  Giridhnri  Singh,  1  B.  L. 
R.  A.  C    14,  distinguished.     Soodharam  Bhutta- 

CHABJEE   r.    OdHOY    CHrXDER    BrXDOPAPHYA 

10  B.  L.  E.  380:  19  W.  K.  279 


38.  ——^ Priority  of  regis- 
tered over  unregistered  deed  with  possession.  In  July 
1864  two  undivided  brothers  executed  a  mortgage 
of  their  joint  property  to  the  plaintiff  for  R500,  and 
in  January  1868  they  executed  another  mortgage 
for  R  1.00(J  to  the  defendant,  who  registered  it  under 
Act  XX  of  1866.  In  a  suit  brought  on  the  mortgage 
of  1864,  a  decree  was  made  in  October  1871  that,  if 
the  sum  due  were  not  paid  within  two  months,  the 
property  should  be  sold,  and  in  March  1872  the  pro- 
perty was  s<:)ld  in  execution  of  that  decree  and 
bought  by  the  plaintiff,  who  was  duly  put  into 
possession.'  The  defendant  subsequently  obtained 
a  decree  on  the  mortgage  of  1868  ;  the  property 
was  sold  in  execution  of  that  decree,  and  was 
purchased  by  the  defendant,  who.  dispossessing  the 
plaintiff,  was  himself  put  into  possession.  In  a  suit 
brought  to  eject  the  defendant : — Held,  that  the 
mortgage  of  1864  did  not  require  to  be  registered 
in  order  to  maintain  its  priority  over  that  of  186S. 
Vexkata  Xarsammah  v.   Ramiah 

L  li.  E.  2  Mad.  108 

39. RegiMered     and 

unregistered  deed — Priority — Mortgage — Possession. 
A  mortgage  in  the  Konkan  without  possession  is 
invalid  as  against  a  subsequent  mortgagee  with  pos- 
session, but  the  registration  of  such  a  mortgage 
cures  any  defect  or  imperfection  arising  from  the 
non -completion  of  the  transaction  by  delivery  of 
possession ;  and  a  deed  so  registered  is  good 
against  a  non -registered  mortgage,  though  accom- 
panied by  possession.  Previous  cases  reviewed. 
Habi   RaJmchaxdra   1-.    Mahadajt    Vishnu 

8  Bcin.  A.  C.  50 

See  Krishn-appa  valad  Mahadappa  r.  BAHiRr 
Yadavrav     ....     8  Bom.  A.  C.  55 
40. Possession — 


Priority  of  registered  deed — Purchaser  of  mortgaged 
property.  A  purchaser  with  possession  at  a  Court's 
sale,  whose  certificate  of  sale  is  registered,  buys  the 
right,  title,  and  interest  of  the  debtor  burdened 
with  the  lien  of  a  prior  mortgagee,  without  posses- 
sion, whose  deed  of  mortgage  is  registered.  Chls- 
TAMA>-  Bhaskar  f.  Shivrasi  Hari  .  9  Bom.  304 
4L Priority  of  regis- 
tered documents — Possession.  The  principle  that  a 
resistered  document  of  posterior  date  is  not  to 
prevail  over  an  earlier  unregistered  deed  where  the 
transfer  under  such  deed  has  been  perfected  by  pos- 
session, was  held  not  to  extend  to  a  case  in  which, 
after  such  possession,  the  claimant  under  the  un- 
registered deed  had  been  dispossessed  by  the 
opposite  partv.  IsscREE  Dossee  r.  Laix  Beharee 
.  HoLDAB     .    '     .         .         .         .     21 W.  E.  421 

42. Unregistered  and 

registered  deeds — Possession-^Priority.  An  un- 
registered mortgage  without  possession,  upon 
which  a  decree  has  been  obtained  but  not  executed, 
has  not.  by  virtue  of  such  decree,  priority  over  a 
subsequent  dred  of  sale  which  is  registered.  Ka^oj 
KHiXDC  r.  Krishna  Bhtlaji  Shet 

5  Bom,  A.  C.  147 
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BEGISTBATION"    ACT     (III     OF    1877) 

— conid. 
■ s.  50 — contd. 


43. 


Begistered  and  un- 

-Possession — Priority.     Held,    that 
possession, 


registered  deeds- 

an    unregistered    mortgage,    without 

is   not  valid   against  a  purchaser  with  possession. 

Gaxpat  Bajashet  v.  Khandtj  Chatjgshet 

4  Bom.  A.  C.  69 

But  see  Golla  Chinna  Gtjbuvuppa  Naidtj  v. 
Kali  Appiah  Naidii     .         .         .4  Mad.  434 

and  Sadagopa  Chaeiyar  v.  Ruthna  Mtjdali 

5  Mad.  457 


44. 


Mortgage — Pri- 
Held,    that 


ority  over  purchaser — Possession.  Held,  that  a 
registered  mortgagee,  although  without  possession, 
is  entitled  to  priority  over  a  subsequent  purchaser. 
SrNDAE  Jagjivan  v.   Gopal  Eshvajs'T 

4  Bom.  A.  C.  68 

Balaji  Naeaya>*  Kolatkar  v.  Ram  Cha>'dea 
Ganesh  Kelkar    .         .         .         .11  Bom.  37 


45. 


Mortgage — Deed 


of  sale — Priority — Purchaser  at  Court's  sale.  Held, 
that  the  rule  laid  down  in  Ganpat  Bajashet  v.  Khandu 
Chaugshet,  4  Bom.  A.  C.  69,  "  that  an  unregistered 
mortgage  ■without  possession  is  not  valid  against  a 
purchaser  with  possession,"  does  not  apply  to  a 
purchaser  at  a  Court's  sale  whose  instrument  of 
purchase  is  not  registered.  Mathuradas  Ran- 
CHODDAS  V.  Kalia  Khushal  .    7  Bom.  A.-  C.  24 


46. 


Registered     and 


unregistered  mortgages — Possession — Priority.  H 
and  U  were  mortgagees  of  one  F.  U's  mortgage 
was  prior  in  point  of  time  and  registered.  H  and  U 
obtained  each  a  decree  against  F.  U's  decree  was 
prior  ;  but  H,  having  applied  for  execution  sooner, 
was  put  into  possession.  U  subsequent^  applied 
for  execution,  and  dispossessed  H.  Held,  in  a  suit 
by  H  against  U  to  recover  possession  of  the  mort- 
gaged premises,  that  registration  made  U's  mort- 
gage complete,  though  he  did  not  obtain  possession 
of  the  mortgaged  property  at  the  time  when  the 
deed  to  him  was  executed,  and  that  any  subsequent 
dispossession  of  the  equity  of  redemption  bv  the 
mortgagor  would  be  subject  to  his  mortgage. 
Umaji  valad  Manaji  Palil  Dfmale  v.  Hari 
Ramchakdra  Kulkarni      .     4  Bom,.  A.  C.  143 


47. 


48. 


Notice    to   pur- 


REGISTRATION    ACT     (III     OF     1877) 

— contd. 

—   s.  50 — contd. 

by  a  registered  kobala  : — Held,  that,  as  there  was  no 
evidence  of  fraud  on  the  part  of  the  defendant  pur- 
chaser, or  that  he  had  purchased  with  notice, 
plaintiff  was  not  entitled  to  a  decree  for  K's  share. 
Sreenath  Churn  Dass  v.  Dwarkanath  Ghose 

14  W.  E.  318 


Priority  of  deeds 


— Notice  to  purchaser  of  existence  of  unregistered  mort- 
gage. Qucere  :  Whether  notice  to  the  purchaser  of 
the  existence  of  a  prior  unregistered  mortgage  would 
in  any  way  affect  the  provisions  of  the  Registration 
Act.  Makandas  Kalidas  v.  Shankardas  Hari- 
BHAi 12  Bom.  241 


chaser  of  prior  deed  of  sale.  In  a  suit  to  recover  pos- 
session of  land  alleged  to  have  been  purchased  from 
two  parties  (K  and  D),  one  of  whom  {D)  had  ap- 
peared before  the  Registrar,  admitted  the  sale,  and 
allowed  the  deed  to  be  registered  so  far  as  her 
interest  was  concerned,  but  the  other  {K)  when  he 
apj)eared  before  the  Registrar  had  denied  the  deed 
and  subsequently  sold  his  share  to  the  defendant 


49, 


Bond    fide     in- 


struments— Priority.  Per  Peacock,  C.J.  All  in- 
struments under  this  section  must  be  bond  fide  in 
order  to  have  priority.  Rahmattjlla  v.  Saeitjtulla 
Kagchi     .         .         .         .     1 B.  Ij.  R.  F.  B.  58 

DooKHAi  Meer  V.  Nassir     .         20  "W.  R.  110 

Bhikdharee  Singh  v.  Kanhya  Lall 

14  W.  B.  24 

Ramphul  Lall  v.   Chundee  Pfrshad 

1  N".  W.  204  :  Ed.  1873,  287 


50. 


Pr  ior  ity — Find- 


ing of  fraud  or  collusion.  A  Judge  should  record  a 
distinct  finding  of  fraud  or  collusion  on  the  part  of 
the  holder  of  a  registered  deed,  with  the  grounds  on 
which  it  proceeds,  before  he  gives  an  unregistered 
deed  priority  over  it ;  and  unless  he  does  so,  the 
case  will  be  remanded  to  him  for  re-trial.  GouRl 
Kant  Roy  v.  Giridhar  Roy 

4  B.  li.  R.  A.  C.  8  :  12  W.  R.  456 


51. 


Priority  of  deeds 


— Optional  registration — Act  XIX  of  1843.  As  Act 
XIX  of  1843  has  been  repealed,  and  the  Registra- 
tion Act  (VIII  of  1871)  contains  no  provision  for 
the  priority  of  registered  deeds  over  any  others, 
save  in  the  cases  of  optional  registration,  the  ordi- 
nary rule  applies  that  the  prior  conveyance  must 
prevail.  Rachuri  Venkubaiy'amma  v.  Guixtrtj 
Ramanna    Pantulu     ...      6  Mad.  391 

52.   -  Begistered     and 

unregistered  documents — Act  XIX  of  1S43.  A 
document  executed  while  Act  XIX  of  1843  was  in 
force,  and  not  registered  thereunder,  cannot  be 
postponed  to  a  document  executed  in  1873  and 
registered  under  Act  VIII  of  1871.  Chattar 
Singh  v.  Ram  Lal  .         .1.  L.  R.  3  All.  488 

Begistered      and 


53. 


unregistered  documents — Act  XVI  of  1864.  An 
unregistered  document  executed  before  Act  XVI 
of  1864  came  into  force  is  not  invalidated  or  post- 
poned to  a  document  registered  under  Act  VIII  of 
1871,  under  the  explanation  given  in  s.  50  of  Act  III 
of  1877.     Ram  Baran  Rai  v.  Murli  Pandey 

I.  L.  R.  3  All.  505 


54. 


Begistered      and 

-Act  Xri  of  1861.     S.  50  of 


unregistered  document s- 

the  Registration  Act,  III  of  1877,  does  not  operate 
so  as  to  exclude,  on  the  ground  of  their  non-regis- 
tration, instruments  executed  before  Act  XVI  of 
1864  came  into  operation.  Tieumala  v.  Lakshmi 
I.  L.  R.  2  Mad.  147 

Desai  Lallubhai  Jethabhai  v.  Mundas  Kuber 
DAS      .         .         .         .1.  L.  R.  20  Bom.  390 


(     10297     ) 


DIGEST  OF  CASE& 


(     10298    ) 


EEaiSTBATION     ACT     (III     OF     1877) 
— contd. 


8.  50— conid. 


55. 


Priority — Deed 


of  sale  registered  under  Act  VIII  of  1S71.  S.  50  of 
Act  III  of  1877  is  not  retrospective  in  its  application; 
and  therefore  a  deed  of  sale  registered  under  Act 
\1II  of  1871,  and  not  having,  under  that  Act,  pri- 
ority over  unregistered  documents  relating  to  the 
same  property,  acquires  no  new  rights  of  priority  by 
the  passing  of  Act  III  of  1877,  though  coming  within 
the  larger  class  of  registered  documents  which,  by 
s.  50  of  the  later  Act,  have  priority  over  unregis- 
tered documents.     Kanitkar  r.  Joshi 

I,  Lu  R.  5  Bom.  442 


56. 


Priority  bettceen 


registered  and  unregistered  dccument^ — Optional  and 
compulsory  registration — Ads  X  VI  of  1S64,  XX  of 
1S66,  and  VIII  of  1871— Interpretation  of  statutes. 
The  registration  of  documents  under  Act  X^^  of 
1864,  XX  of  1866.  or  '^111  of  1871  does  not  give 
them  effect  as  against  documents  which  might  have 
been,  but  were  not,  registered  xinder  one  of  those 
Acts.  S.  50  of  Act  III  of  1877  has  no  retrospective 
operation  upon  such  documents  :  the  preference 
which  it  gives  to  registered  over  unrecistered  docu- 
ments is  confined  to  documents  registered  imder 
Act  III  of  1877.  According  to  the  registration  law 
as  it  stood  before  Act  III  of  1877  came  into  force, 
there  was  no  competition  grounded  upon  registra- 
tion between  documents  optionally  and  documents 
compulsorily  registrable.  The  Legislature,  while 
possessing  the  power  to  divest  existing  rights,  is  not 
(in  constniing  statutes)  to  be  understood  as  intend- 
ing to  exercise  that  power  retrospectively  to  any 
greater  extent  than  the  express  terms  of.  or  neces- 
sary imphcation  from,  its  language  requires.  A 
and  B  (two  brothers)  purchased  a  house  on  the  19th 
July  1871,  and  mortgaged  it  to  the  plaintiff  for 
R58o,  by  san  mortgage,  dated  the  21st  July  1871, 
and  duly  registered.  In  1S74  the  plaintiff  sued 
upon  his  mortgage  and  obtained  a  decree,  directing 
satisfaction  of  his  claim  by  the  sale  of  the  house. 
The  house  was  accordingly  sold  by  the  Court  and 
purchased  by  the  plaintiff  for  H325.  He  obtained 
a  certificate  of  sale,  dated  the  15th  October  1875. 
The  certificate  was  duly  registered.  On  applying 
to  the  Court  for  possession  of  the  house,  the  plaintiff 
was  resistt-d  by  the  defendant,  on  the  ground  that 
he  was  in  possession  under  two  mortgages,  dated 
the  20th  Jiily  1871,  and  executed,  the  one  by  .4  and 
the  other  by  B.  These  mortgages  were  not  regis- 
tered, both  of  them  being  for  sums  less  than  R 100. 
The  plaintiff's  appUcation  having  been  rejected  by 
the  Court,  he  brought  a  suit  for  possession  of  the 
house.  Both  the  lower  Courts  allowed  his  claim 
holding  that  his  mortgage  and  certificate  of  sale, 
being  registered,  were  entitled  to  priority  over  the 
unregistered  mortgages  of  the  defendant  under  s.  50 
of  Act  III  of  1877.  On  appeal  to  the  High  Court : — 
Held,  that  the  case  was  governed  by  the  law  of 
registration  as  it  stood  before  Act  III  of  1877  came 
into  force,  and  that  the  registration  of  the  plaintiff's 
mortgage  and  certificate  of  sale,  both  of  which  were 
compulsorily  registrable,  did  not  confer  upon  them 


REGISTHATION     ACT     (III     OT    1877) 

— contd. 

8.  50 — contd. 


any  priority  over  the  defendants'  unregistered 
mortgages,  which  were  optionally  registrable. 
IcHHA  Ram  Kalidas  r.  Gotixd  Ram  Bhowa>"i- 
SHA>-KAR      .         .  I.  Ij.  R.  5  Bom.  653 


57. 


Sale   under  regis- 


S.C.  Fakir  MAHOirED  Khax 
Kha>.-      .... 

58. 


tered  and  unregistered  deeds — Innocent  purchasers. 
Per  Garth.  C.J. — The  only  reasonable  construction 
of  s.  50  of  Act  YLU  of  1871  is,  that  where  property 
under  the  value  of  RlOO  is  pirrchased  by  two  in- 
nocent purchasers,  the  one  by  a  registered  and  the 
other  by  an  unregistered  deed,  and  there  is  no  fraud 
shown,  or  other  circumstances  which  in  equity  would 
protect  the  unregistered  purchaser  against  the  re- 
gistered, the  title  of  the  latter  shall  prevail  The 
section  contains  no  sxich  qualification  as  that  a  pur- 
chaser under  an  unregistered  deed  who  has  obtained 
possession  would  have  priority  as  against  a  subse- 
quent purchaser  under  a  registered  deed,  and  the 
Courts  are  not  at  hberty  to  import  such  a  qualifica- 
tion into  the  section.  Per  Poxttfex.  J. — S.  50 
is  intended  to  apply  to  the  case  of  two  innocent 
purchasers,  giving  the  preference  to  the  one  who  has 
taken  the  greater  precaution  to  secure  his  title,  but 
is  not  intended  to  apply  to  the  case  of  a  subsequent 
purchaser  who  registers,  but  who  at  the  date  of  his 
pm-chase  had  actual  notice  of  a  prior  unregistered 
purchase.  FrzrxTTDDEEX  Khax  v.  Faetr  Maho- 
med Khan      .         .         .     I.  L.  R.  5  Calc.  336 

;.    Fazelitddeex 
4  C.  L  R.  257 

Priority  of  regis- 
tered over  unregistered  documents.  A  registered  deed 
of  sale,  the  registration  of  which  was  compulsory,  did 
not.  under  Act  Ylll  of  1871.  take  effect  against  a 
prior  unregistered  deed  of  sale  of  the  same  property, 
the  registration  of  which  was  optional.  Oghba 
Sexgh   f.    Abl-uch   Koer 

L  L.  R.  4  Calc.  536  :  3  C.  Ii.  R.  434 

59. Optional       and 

compulsory  registration — Priority  of  registered  over 
unregistered  documents.  Documents  the  registra- 
tion of  which  is  optional,  executed  previous  to  the 
Registration  Act  (III  of  1877),  will  not.  if  unregis- 
tered, take  effect  against  later  registered  documents. 
S,  the  owner  of  a  7  annas  share  in  certain  property, 
on  the  19th  November  1866  sold  a  one  anna  share 
thereof  to  A  for  R30.  the  bill  of  sale  not  being 
registered,  as  under  the  provisions  of  Act  XX  of 
1866,  s.  18.  the  registration  thereof  was  optionaL 
Subsequently,  S  sold  the  remaining  6  annas  to  other 
persons  ;  and  then,  on  the  27th  September  1376, 
sold  another  1  anna  share  in  the  same  property  to  B 
for  R 140,  the  bill  of  sale  with  respect  to  this  purchase 
being  duly  registered  under  the  provisions  of  Act 
III  of  1S77.  In  a  suit  by  A,  who  had  never  obtained 
possession  of  the  1  anna  share  he  had  purchased, 
against  S,  B,  and  the  purchasers  of  the  other  6 
annas  shares  : — Held,  that  he  was  not  entitled  to 
succeed,  as  his  bill  of  sale,  being  unregistered,  was 
not  entitled  to  priority  over  B's  which  had  been 
duly  registered.     Lachman  Das  v.  Dipchand,  1.  L.  R. 


(     10299     ), 


DIGEST  OF  CASES. 


(     10300    ) 


KEGISTBATION  ACT     (III     OP     1877) 

— contd. 


a.  50 — contd. 


2  All.  851,  and  Oghra  Singh  v.  Ahlakh  Koer,  I.  L.  R- 
4  Calc.  536,  followed.    Shib  Cha>'dea  Chakravaeti 

V.    JOHOBUX 

I.  L.  R.  7  Cale.  570  :  9  C.  L,  E.  224 

"0' — Registration  Act 

(XVI  of  1864) — Registration,  optional  and  compul- 
sory—  Unregistered  document  of  which  registration 
was  optional  under  Act  XVI  of  1864— Priority  of  un- 
registered document.  Held,  in  the  case  of  a  docu- 
ment executed  while  Act  XVI  of  1864  was  in  force, 
the  registration  of  which  under  that  Act  was  optional 
and  which  was  not  registered  thereunder,  and  of  a 
document  executed  after  Act  III  of  1877  had  come 
into  force,  the  registration  of  which  was  compulsory 
and  which  was  duly  registered,  both  documents 
relating  to  the  same  property,  that  under  the  pro- 
visions of  s.  50  of  Act  III  of  1877  the  registered 
document  took  effect  as  regards  such  property 
against  the  unregistered  document.  Held,  also,  that 
all  that  a  person  seeking  the  benefit  of  s.  50  of  Act 
III  of  1877  is  required  to  prove  is,  that  his  docu- 
ment is  a  document  of  the  kind  mentioned  in  the 
first  clause  of  that  section,  that  it  has  been  duly  re- 
gistered under  that  Act,  and  that  it  covers  the  same 
property  as  that  covered  by  any  unregistered  docu- 
ment against  which  it  is  contended  that  his  docu- 
ment shall  take  effect ;  and  it  is  not  necessary  for 
him  to  show  that  he  is  claiming  from  a  vendor  com- 
mon to  both  himself  and  the  person  claiming  under 
the  unregistered  document.  Lachman  Das  v.  Dip 
Chand,  I.  L.  R.  2  All.  851,  and  Shih  Chandra 
Chafcravarti  v.  Joho  Bux,  I.  L.  R.  7  Cede.  570  :  9 
C.  L.  R.  224,  referred  to  and  followed.  Gxtngaram 
Ghose  Sirdar  v.   Kalipodo  Ghose 

I.  L.  R.  11  Calc.  661 


61. 


Act  VIII  of 


1871,  ss.  18,  50 — Registered  and  unregistered  docu- 
ments. A  document  creating  an  interest  in  im- 
moveable property,  the  registration  of  which  under 
Act  VIII  of  1871  was  compulsory,  and  which  was 
registered  under  that  Act,  does  not,  under  s.  50  of 
that  Act,  take  effect  as  regards  such  property  against 
an  unregistered  document  relating  to  such  land,  the 
registration  of  which  under  Act  VIII  of  1871  was 
optional.  Held,  that  the  jjrovisions  of  s.  50  of  Act 
III  of  1877  did  not  ap[)ly  to  documents  executed 
after  the  first  day  of  July  1871,  and  before  Act  III 
of  1877  came  into  operation.  Bhola  Nath  v. 
Baldeo      .         .         .         .     I.  L.  R.  2  All.  198 


62. 


Registered     and 


unregistered  documents — Compulsory  and  optional 
registration.  Held,  that  under  s.  50  of  Act  III  of 
1877  a  document  of  which  the  registration  was  com- 
pulsory under  that  Act,  and  which  was  registered 
thereunder,  took  effect,  as  regards  the  property 
comprised  in  the  document,  as  against  another 
document  of  a  prior  date  relating  to  the  same  pro- 
perty executed  while  Act  VIII  of  1871  was  in  force, 
and  which  did  not  require  under  that  Act  to  be 
registered,  and  was  not  registered  under  it.  Ganga 
R.\M  V.  Bansi.     Gir  Prasad  v.  Bansi 

I.  L.  R.  2  All  431 


REGISTRATION"    ACT    (III    OF    1877) 

— contd. 


8.  50 — contd. 


63. 


Optional    and 


compulsory  registration — Act  VIII  of  1871— Act  I  of 
1868,  s.  6 — Registered  and  unregistered  documents. 
Held,  in  the  case  of  a  document  executed  while  Act 
VIII  of  1871  was  in  force,  the  registration  of  which 
under  that  Act  was  optional  and  which  was 
registered  thereunder,  and  of  a  document  executed 
after  Act  III  of  1877  had  come  into  force,  the 
registration  of  which  under  that  Act  was  compulsory 
and  which  was  registered  thereunder,  both  docu- 
ments relating  to  the  same  property,  that  under  the 
provisions  of  s.  50,  Act  III  of  1877,  the  registered 
document  took  effect,  as  regards  such  property, 
against  the  unregistered  document,  the  provisions 
of  s.  6  of  Act  I  of  1868  notwithstanding.  Lachmak 
Das  v.  Dip  Chakd         .         .     I.  L.  R.  2  All.  851 


64. 


Registered     and 


unregistered  documents.  Held  (Stuart,  C.J.,  doubt- 
ing), that,  under  the  provisions  of  s.  50  of  the 
Registration  Act,  1877,  documents  registered  under 
former  Registration  Acts  do  not  take  precedence 
over  all  unregistered  documents,  of  which  at  the 
time  of  their  execution  registration  was  either 
optional  or  not  required.  Lachman  Das  v.  Dip 
Chand,  1.  L.  R.  2  All.  851,  observed  on.  Sri  Ram 
V.  Bhagirath  Lal     .         .     I.  L.  R.  4  All.  227 

65. __  Registered      and 

unregistered  documents — Priority.  Held,  that  a 
document  which  was  registered  under  the  Registra- 
tion Act,  1877,  took  effect,  as  regards  the  property 
comprised  therein,  as  against  a  document  relating 
to  the  same  property  the  registration  of  which  under 
the  Registration  Act,  1871,  was  optional,  and  which 
was  not  registered  thereunder.  Lachman  Das  v. 
Dip  Chand," I.  L.  R.  2  All.  851,  followed.  AsorL 
Rahim  v.   Ziban  Bibi         .     I.  L.  R.  5  All.  593 


66. 


Priority — Com- 


pulsory and  optional  registration.  Held,  by  the 
Divisional  Bench  (Stuart,  C.J.,  and  Brodhurst, 
J.),  that,  under  s.  50  of  the  Registration  Act,  1877, 
an  instrument  the  registration  of  which  under  the 
Registration  Act,  1871,  was  compulsory,  and  which 
•  was  registered  under  that  Act,  took  effect,  as  regards 
the  property  comprised  therein,  as  against  an 
instrument  relating  to  the  same  property,  the 
registration  of  which  under  the  Registration  Act,. 
1871,  was  optional,  and  which  was  not  registered 
under  that  Act.  Habibullah  v.  Nakched  Rai 
I.  Ij.  R.  5  All.  447 


67. 


Registered     and 


unregistered  documents — Priority  of  documents — 
Registration  Act,  1877,  s.  50.  Held,  by  Stuart,. 
C.J.,  that  under  the  explanation  to  s.  50  of  the 
Registration  Act,  1877,  a  sale-deed,  the  registration 
of  which  under  the  Registration  Act,  1871,  was 
compulsory,  and  which  was  duly  registered  there- 
under, took  effect,  as  regards  the  property  com- 
prised therein,  against  a  deed  of  simple  mortgage  of 
a  prior  date,  relating  to  the  same  property,  the 
registration  of  which  under  the  Registration  Act, 
1871,  was  optional,  and  which  was  not  registered 
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EEQISTKATION  ACT     (III     OF     1877) 

— contd. 
s.  50 — contd. 


thereunder.  Ganga  Bam  v.  Bansi,  I.  L.  B.  2  All. 
431,  and  Lachman  Das  v.  Dip  Chand,  I.  L.  B. 
2  All.  S51,  observed  on.  Sri  Bam  v.  Bhagirah 
Lai,  1.  L.  B.  4  All.  227,  dissented  from.  Held  by 
Straight,  J.,  that  the  former  document  had  no 
preference  over  the  latter  under  s.  50  of  the 
Registration  Act,  1877.  Sri  Bam  v.  Bhagirath  Lai, 
I.  L.  B.  4  All.  227,  followed.  DoRi  Lal  v.  Umed 
SiSGH         .  .       I.  L.  K.  e  AU.  164 


68. 


Priority — Certi- 


ficate of  sale  in  execution  of  decree.  A  certificate  of 
the  sale  of  land  in  execution  of  a  decree  under  the 
provisions  of  the  Code  of  Civil  Procedure  does  not, 
by  registration,  entitle  the  holder  thereof  to 
priority  over  a  purchaser  of  the  land  under  an 
optionally  registrable  deed  of  sale.  Narasayya  v. 
JrxGAM  .         .      I.  L.  B.  7  Mad.  4l8 


69. 


Begistered      and 


unregistered  documents — Priority.  A  vendor  sold 
the  same  property  twice  over  to  different  people, — 
once  by  an  unregistered  conveyance  (the  purchase- 
money  being  under  RlOO)  giving  to  his  vendee  pos- 
session, and  a  second  time  to  another  person  by  a 
registered  conveyance  at  a  time  when  the  first 
vendee  was  out  of  possession.  Held  by  the  Court 
(Peixsep,  J.,  dissenting),  in  a  suit  by  the  first 
vendee  to  recover  possession,  that  the  fact  of  a 
vendor  having  given  possession  to  the  first  and  un- 
registered purchaser,  even  if  such  possession  con- 
tinued to  the  date  of  the  second  conveyance,  did  not 
necessarily  prevent  the  operation  of  that  part  of 
s.  50  of  the  Registration  Act,  1877,  which  enacts 
that  "  a  registered  document  shall  take  effect,  as 
regards  the  property  therein  comprised,  against 
every  unregistered  document  relating  to  the  same 
property."  The  only  case  in  which  the  title  of 
the  prior  unregistered  purchaser  can  prevail  against 
the  subsequent  registered  purchaser  for  value  is 
when  the  latter  takes  w  th  notice  of  the  title  of  the 
former.  Per  Pbinsep,  J. — A  purchaser  under  a 
registered  conveyance  subsequently  executed  can- 
not succeed  in  a  suit  to  eject  one  who  holds  posses- 
sion under  a  prior  but  unregistered  conveyance, 
registration  of  which  is  optional.     Xaraix  Chx:>"deb 

CHTCKERBrTTY    V.    DaTARAM    RoY 

I.  L.  E.  8  Calc.  597  :  10  C.  L.  E.  241 


70. 


Dt  crees — Beg  is  - 


iration  Act,  1S71,  s.  50 — Begistered  and  unregistered 
documents — Priority.  Decrees  being  excluded  from 
the  operation  of  s.  50,  Act  VIII  of  1871,  and  s.  50, 
Act  III  of  1877,  the  omission  to  register  does  not 
make  them  ineffectual  as  against  subsequent  regis- 
tered assignments  or  decrees.  Kollfri  Xagabha- 
SHAXAM  f.  Ammak>-a         .      I.  Ii.  E.  3  Mad.  71 


71. 


Unregistered  and 


registered  documents — Priority.  S  sued  K  in  1879 
upon  an  unregistered  hypothecation-deed,  dated  3rd 
January  1870,  securing  repayment  of  a  loan  of  R85 
with  interest.  V  intervened,  and,  being  made 
second  defendant,  claimed  to  be  mortgagee  of  the 
land  hypothecated  to  S  under  registered   deeds, 


EEGISTEATION"    ACT     (III     OF    1877) 

— contd. 

s.  50 — contd. 


dated  11th  September  and  30th  November  187o» 
executed  by  K.  Held,  that,  under  s.  50  of  Act  HI 
of  1877,  V  had  a  priority  over  S.  KALL.\coLATHr- 
RAN  V.  ScBBAROYA  Reddi  .  I.  L.  E.  3  Msd.  73 


72. 


Priority — Begis- 


tered and  unregistered  documents.  S.  50  of  the 
Registration  Act,  1877,  affects  alike  documents 
which  it  is  optional,  as  well  as  those  which  it  is 
compulsory,  to  register,  and  its  effect  is  not  modified 
by  the  fact  that  the  subsequent  registered  purchaser 
buys  with  full  notice  of  a  prior  unregistered  encum- 
brance. Fiidudeen  Khan  v.  Fakir  Mahomed  Khan, 
I.  L.  B.  5  Calc.  336,  discussed.  Opinion  of  Ponti- 
FEX,  J.,  dissented  from.  Xallappa  Goxts'dax  v. 
Ibram  Sahib     ,         .         .     I.  L.  E.  5  Mad.  73 


73. 


Priority — Optional 

registration — Possession.       G, 


and  compulsory 
having  obtained  possession  of  land  under  an  un- 
registered agreement,  the  registration  of  which  was 
optional,  executed  by  S  and  3'  in  1872,  was  ousted 
in  1880  by  K,  who  claimed  the  land  under  a  regis- 
tered sale-deed  executed  b}-  S  and  A'  to  him  in  1879. 
Held,  that  G  was  not  entitled  to  recover  the  land  by 
virtue  of  s.  50  of  the  Registration  Act,  1877.  Kox- 
DAYYA  v.  GrRr\APPA      .     I.  L.  E.  5  Mad.  139 


74. 


Priority — Begis- 


tered and  unregistered  documents.  Certain  land  was 
hypothecated  to  T  in  1861  to  secure  repayment  of 
r'2,000  and  interest.  The  deed  was  never  regis- 
tered. In  1873  the  land  was  mortgaged  to  K,  and 
the  mortgage  was  registered.  In  1879,  in  execution 
of  a  decree — to  which  T  was  no  party — upon  this 
mortgage,  the  land  was  sold  and  bought  by  D,  and 
the  sale  certificate  registered.  T  then  sued  to 
recover  the  amount  due  upon  the  deed  of  1861  by 
sale  of  the  land.  Held,  that  the  claim  of  T  was  not 
defeated  bv  the  sale  to  D.  Tniirr  v.  Deva  Rai 
I.  L.  E.  5  Mad.  265 


75. 


Mortgage — Pri- 


ority. A  mortgaged  certain  land  to  B  for  R  50  on 
the  13th  November  1872  by  an  unregisteretl  deed. 
On  the  30th  September  1876  A  mortgaged  the  same 
land  to  C  for  H300  by  a  registered  deed.  On  the 
20th  December  1877  A  sold  the  same  land  to  B  for 
R70  by  an  unregistered  deed.  In  1879  C  suea  .4 
upon  his  mortgage-deed,  obtained  a  decree,  and 
attached  the  land  in  B's  possession.  B  objected, 
but  his  claim  was  rejected.  Held,  in  a  suit  by  B  to 
set  asicU  the  attachment  by  C,  that  C's  claim,  being 
based  on  a  document  registered  within  the  meaning 
of  s.  50  of  the  Registration  Act.  1877,  was  superior 
to  B's  claim,  and  that  the  suit  must  be  dismissed) 
KoTA  iIuTH-\yyA  Chetti  v.  Axibeg  Sahib 

I.  L.  E.  6  Mad.  174 


76. 


Larid    subject    to 


unregistered  mortgage — Certificate  of  sale  registered — 
Civil  Procedure  Code,  lSS2,s.  316— Bights  of  pur- 
chaser.  Where  land  subject  to  an  unregistered 
mortgage,  the  registration  of  which  was  optional, 
was  attached  and  sold  in  execution  of  a  monev- 
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DIGEST  OF  CASES. 


(     10304    ) 


KEGISTBATION     ACT     (III     OF     1877) 

— contd. 
■ — — s.  50 — contd. 


decree  obtained  against  the  -mortgagor,  and  the 
purchaser  registered  his  certificate  of  sale  and 
obtained  possession  of  the  land : — Held,  that  no 
question  of  priority  under  s.  50  of  the  Registration 
Act,  1877,  could  arise,  inasmuch  as  the  purchaser 
acquired  only  the  right,  title,  and  interest  of  the 
mortgagor  subject  to  the  mortgage.  Sohhagchand 
{^idahchand  v.  Bhaichand,  I.  L.  R.  6  Bom.  S93, 
approved  and  folloAved.  Semble  :  A  certificate  of 
sale  issued  by  a  Court  under  s.  316  of  the  Code  of 
Civil  Procedure,  if  duly  registered,  takes  effect, 
under  s.  50  of  the  Registration  Act,  1877,  against 
all  unregistered  encumbrances.  Ramaraja  v. 
Aeuxachala         .         .        I.  L.  K.  7  Mad.  248 


77. 


Priority  of  mort- 


gages— First  and  second  mortgagees.  S  and  L  held 
mortgage-bonds  executed  in  their  favour  by  the 
same  person.  S's  bond  was  dated  the  16th  Jime 
1882.  and  was  registered,  the  registration  being 
compulsory.  L's  bond  was  of  prior  date,  the  30th 
December  1880,  and  was  not  registered,  the  regis- 
tration being  optional.  Both  instituted  suits  on 
their  bonds  against  the  obligor,  and  obtained  decrees 
for  sale  of  the  property,  the  decrees  being  passed  on 
the  same  day.  The  property  was  attached  in 
execution  of  both  decrees  on  the  14th  August  1882. 
Held,  that  the  registered  bond  of  the  plaintiff  took 
effect,  as  regards  the  property  comprised  in  it, 
against  the  defendant's  unregistered  bond,  under 
s.  50  of  the  Registration  Act  (III  of  1877),  which 
gave  priority  to  the  incumbrance  created  by  the 
former  bond  over  the  incumbrance  created  bj'  the 
latter,  and  this  priority  was  not  affected  by  the 
subsequent  decrees  obtained  on  the  bonds  Avhich 
only  gave  effect  to  the  respective  rights  under  the 
bonds.  The  meanins  of  s.  295  of  the  Civil  Proce- 
dure Code,  1882,  is  that,  when  immoveable  property 
is  sold  in  execution  of  decrees  ordering  its  sale  for 
the  discharge  of  incumbrances,  the  sale-proceeds 
are  to  be  applied  in  satisfaction  of  incumbi^ances 
according  to  their  priority.  Shahi  Ram  v.  Shib 
Lal  .         .         . '     I.  li.  R.  7  All.  378 

78.  -    First  and    second 

mortgages — Payment  hy  purchaser  of  mortgaged  pro- 
perty  of  first  7nortgage — Eight  of  purchaser  to  benefits 
of  first  mortgage — Pight  of  second  mortgagee  to  bring 
to  sale  mortgaged  property — Registered  and  nnregis- 
tered  instruments — Optioned  and  compulsory  regis- 
tration. At  a  sale  in  execution  of  a  decree,  ./ 
purchased  certain  property  which  was  at  that  time 
subject  to  two  mortgages,  the  first  under  an  unregis- 
tered deed  in  favour  of  31  and  dated  in  1872,  and 
the  second  under  a  registered  deed  in  favour  of  L 
and  dated  in  1880.  The  registration  of  both  deeds 
was  optional,  the  former  under  Act  VIII  of  1871 
and  the  latter  imder  Act  III  of  1877.  J  subse-- 
quentlj'  satisfied  the  mortgage  under  the  registered 
deed  of  1880,  which  was  delivered  to  him.  il/ 
then  brought  a  suit  to  recover  the  money  due  to  him 
under  the  mortgage-deed  of  1872  by  sale  of  the 
mortgaged  property.     Held,  by  Old  field,  J.,  that, 


REGISTRATION     AC1     (III     OF     1677) 

— contd. 

s.  50 — contd. 


applying  the  rule  laid  down  by  the  Privy  CouncU  in 
Gokaldas  GopaMas  v.  Puronmal  Premsukhdas,  I.  L.  R. 
10  Cede.  1035,  J,  having  paid  off  the  mortgage  under 
the  registered  deed  of  1880,  should  have  the  benefits 
of  that  mortgage,  and  was  entitled  to  set  up  the 
deed  which  he  held  against  the  unregistered  deed 
of  1872,  against  which,  under  s.  50  of  the  Registra- 
tion Act  (III  of  1877),  it  would  take  effect  as  regards 
the  property  comprised  in  it.  Lachman  Das  v.  Dip 
Chand,  I.  L.  R.  2  All.  851,  referred  to.  Per  Mah- 
MOOD,  J.,  that  the  word  "  unregistered  "  in  s.  50  of 
the  Registration  Act,  1877,  must,  in  reference  to  the 
circumstances  of  the  present  case,  be  read  as  "  not 
registered  under  Act  VIII  of  1871,"  and  that,  so 
reading  the  section,  the  registered  mortgage-deed  of 
18S0  ^\as  entitled  to  priority  over  the  unregistered 
mortgage-deed  of  1872.  "Lachman  Das  v.  Dip 
Chand,  I.  L.  R.  2  All.  851,  and  Sri  Ram  v.  Bhagirath 
Lal,  I.  L.  R.  4  All.  227,  distinguished.  Jaxki 
Prasad  v.  Mautakgui  Debia 

I.  L.  R.  7  All.  577 

79- Registered     and 


unregistered  documents — Mortgagee  under  registered 
deed  not  entitled  to  priority  over  holder  of  subsequent 
decree  on  prior  unregistered-  deed.  The  mortgage 
under  an  unregistered  hypothecation-bond,  of  which 
the  registration  was  optional,  obtained  a  decree 
thereon,  and,  in  execution  of  such  d-cree,  attached 
the  hypothecated  property.  Held,  with  reference 
to  the  terms  of  s.  50  of  the  Registration  Act  (III  of 
1877),  that  the  bond,  having  merged  in  the  decree, 
was  entitled  to  take  effect  against  a  registered  bond 
relating  to  the  same  property,  and  M'hich  Mas 
executed  subsequently  to  the  unregistered  bond, 
but  prior  to  the  decree.  Kanhaiya  Lal  v.  Bansi- 
dhar.  All.  Weekly  Notes  (188'^)  15,  and  Shahi  Ram 
V.  Shib  Lal,  I.  L.  R.  7  All.  378,  distinguished. 
Baunath  v.  Lachman  Das  .  I.  L.  R.  7  All.  888 


80. 


Registered      and 


unregistered  documents — Mortgagee  under  registered 
deed  competing  with  holder  of  decree  on  prior  unregis- 
tered mortgage-deed.  The  words  in  s.  50  of  the 
Registration  Act  (III  of  1877),  "  not  being  a  decree 
or  order,  whether  such  unregistered  document  be  of 
the  same  nature  as  the  registered  document  or  not,"  • 
mean  that,  if  a  decree  has  been  obtained  to  bring 
property  to  sale  under  a  hypothecation-bond  or 
under  a  money-bond,  and  under  that  decree  the 
property  has  been  attached,  that  decree  cannot  be 
ousted  by  a  subsequent  registered  instrument.  The 
section  cannot  in  any  way  make  a  decree  effect  a 
transfer  of  more  than  the  interest  which  the  judg- 
ment-debtor possessed.  Held,  that  a  mortgage- 
deed  registered  under  Act  III  of  1877  was  entitled 
to  priority  over  a  decree  obtained  subsequent!}^  to 
the  registration  of  such  deed  upon  a  prior  unregis- 
tered deed  of  mortgage.  Kanhaiya  Lal  v.  Bansi- 
dhar.  All.  Weekly  Notes  {1882)  15  ;  Shahi  Ram 
v.  Shib  Led,  1.  L.  R.  7  All.  378  ;  and  Madar  v. 
Subbarayalu,  I.  L.  R.  6  Mad.  88,  referred  to.  Hima- 
laya Bank  v.  Simla  Bank  .   I.  L.  R.  8  AIL  23 
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EEGISTBATION     ACT    (III     OF     1877) 

— contd. 
8.  50 — contd. 


81. Begistered        and 

unregistered  document's— Priority— Mortgagee  under 
registered  deed  competing  tcith  audi  on -purchaser  at 
a  sale  under  a  decree  on  a  prior  unregistered  mort- 
gage-deed. Under  s.  50  of  the  Registration  Act,  the 
decree  or  order  which  is  not  to  be  affected  by  a  re- 
tristered  document  must  be  a  decree  or  order  made 
prior  to  the  execution  and  registration  of  the  regis- 
tered document.  Therefore  where  the  plaintiffs, 
who  were  mortgagees  under  a  registered  instrument, 
sued  to  set  aside  a  sale  to  the  defendants  under  a 
decree  on  an  unregistered  mortgage,  the  plaintiffs 
registered  mortgage  being  subsequent  to  the  un- 
registered mortgage  on  which  the  defendants  relied, 
but  prior  to  the  decree  thereon  : — Held,  that  the 
defendants,  auction-purchasers,  must  take  subject 
to  the  right  of  the  plaintiffs  as  mortgages.  Hima- 
laya Bank  v.  Simla  Bank,  I.  L.  R.  8  All.  -'-3  ;  Madar 
SaJieb  T.  Subbarayaht  yayudu,  1.  L.  R.  6  Mad.  S8  ; 
Kanhaiya  Lai  v.  Bansidhar,  All.  Weekly  Xotes 
(1884)  136  ;  and  Shahi  Ram  v.  Shih  Lai,  All.  Weekly 
Notes  ilSSo)  63,  referred  to.  Jagbup  Rai  r. 
Radhey  Singh     .         .         I.  L.  B.  13  AIL  288 

82. Unregistered 


mortgage  icith  possession — Subsequent  registered 
mortgage — Notice — Priority.  The  defendants  1  and 
2,  in  1S77,  placed  the  plaintiff's  father  (since 
deceased)  in  possession  of  certain  land  as  usufruc- 
tuary mortgagee  under  an  unregistered  mortgage- 
deed"  for  R99,  and  in  1883  mortgaged  the  same  land 
to  defendant  3  by  a  mortgage-deed,  which  was 
registered.  Defendant  3  obtained  a  decree  on  his 
mortgage  in  ISSG,  and  applied  that  the  mortgaged 
premises  should  be  sold.  The  plaintiffs,  having 
opposed  his  application  for  an  order  for  sale  without 
success,  now  sued  for  a  declaration  of  their  title  as 
mortgagees.  It  was  found  that  defendant  3  took 
his  mortgage  with  notice  of  the  mortgage  of  1S77, 
but  had  not  otherwise  acted  fraudulently.  Held, 
that  the  plaintiff.s  were  entitled  to  priority  in  respect 
of  the  mortgage  of  1877.  Held,  by  the  full  Bench, 
that,  when  it" is  proved  that  a  subsequent  encum- 
brancer under  a  registered  conveyance  had  notice 
of  a  valid  prior  unregistered  encumbrance  and  of 
possession  by  such  encumbrancer,  or  of  such 
conveyance  without  possession,  the  Courts  are  not 
bound  to  interpret  the  Registration  Act  of  1877, 
s.  50,  so  as  to  defeat  the  title  of  the  prior  encum- 
brancer.     KeISH>"A315IA    r.     SUBASN'A 

I.  L.  K.  16  Mad.  148 


83. 


Registered      and 


unregistered  documents — Priority.  The  provision 
of  the  Registration  Act,  that  a  registered  document 
shall  take  effect,  as  regards  the  property  comprised 
therein,  against  every  unregistered  document 
relating  to  the  same  property,  only  applies  where 
the  two  documents  are  antagonistic,  not  where 
effect  can  be  given  to  each  without  infringement  of 
the  other  :  e.g.,  if  A  mortgages  or  sells  to  B,  and 
afterwards  C  purchases  at  a  Court's  sale  the  then 
existing  right,  title,  and  interest  of  A,  he  (C)  buys 


EEQISTRATION      ACT    (in    OP    1877) 

— contd. 

8.  60 — contd. 

in  the  first  case  the  equity  of  redemption  and  in  the 
second  nothing  at  all.  Registration  therefore  can- 
not help  him,  for  on  the  very  face  of  his  certificate 
of  sale  the  property  comprised  therein  is  not  the 
property  previously  conveyed  to  B,  but  only  the 
residue  of  J's  estate  after  such  conveyance.  So- 
BHAGCHAXD  V.  Bhaichaxd  .  I.  li.  K.  6  Bom.  193 

84. Priority— Effect 

of  registration — Gift  of  land.  Registration  gives  a 
donee  neither  actual,  constructive,  nor  symbolical 
possession,  and  therefore  cannot  be  regarded  as 
equivalent  to  dehvery  and  acceptance.  Basudeb 
BeAT  v.  Xabayak  Daji  Damee 

L  L.  R.  7  Bomu  131 

85. Priority  of  regis- 
tered over  unregistered  documents.  A  sale-deed  of 
which  the  resristration  is  optional,  being  registered, 
takes  effect,  under  s.  5Ci  of  the  Registration  Act  of 
1871,  as  against  a  similar  but  unregistered  sale- 
deed  prior  in  date  though  followed  bv  possession. 
Bdiabaz  v.  Papaya      ."      L  L.  E.  3  Mad.  48 

86.  —- Priority — Regis- 
tered conveyance — Unregistered  conveyarice  accom- 
panied by  possession.  One  who  holds  under  an  - 
unresisterecl  deed  of  sale,  the  registration  of  which 
is  not  compulsory,  and  is  in  possession  of  the  pro- 
perty conveyed,  has  a  superior  title  to  one  who  seta 
up  a  registered  conveyance  of  a  later  date  unac- 
companied by  possession.  The  second  purchaser 
presumedly  has  notice  of  the  title  of  the  first  pur- 
chaser from  the  fact  of  jwssession  having  been  given. 
Authorities  on  the  question  of  priority  discussed. 
Dlsoxath  Ghose  v.  AiTLrcK  lIoNT  Dabee 

I.  L  E.  7  Calc.  753 :  10  C.  L.  E.  129 

87.  Optional  regis- 
tration— Priority — Possession  under  unregistered  deed 
— Xoiice.  Although  the  mere  fact  of  possession 
having  been  taken  by  a  purchaser  under  an  unregis- 
tered conveyance  is  insufficient  of  itself  to  establish 
a  good  title  to  a  property  as  against  a  subsequent 
registered  purchaser,  and  is  not  conclusive  evidence 
of  notice  as  against  him,  yet,  in  the  majority  of 
cases,  such  possession  is  very  cogent  evidence  of 
notice.  Na>'i  Bibee  v.  Hafizuelah 

I.  L.  E.  10  Cale.  1073 

88. Registered  pur- 
chaser— Notice  of  prior  contract  to  sell.  The  words 
"  former  Jiart  of  this  section  "  used  in  the  second 
paragraph  of  s.  50  of  the  Registration  Act,  1877, 
refer  to  the  whole  preceding  portion  of  the  section. 
Held,  therefore,  that  a  registered  purchaser  of  land, 
who  bought  with  notice  of  a  prior  unregistered  con- 
tract by  his  vendor  to  convey  to  the  plaintiff,  could 
not  resist  a  suit  for  specific  performance  on  the  plea 
of  registration.     Kadak  if.   Ismail 

I.  li.  R.  9  Mad,  119 

89. 


Notice    of  prior 

unregistered  deed — Priority — Sale — Mortgage.  A 
subsequent  registered  purchaser  or  mortgagee  is  not 
to  be  preferred  as  against  the  holder  of  a  prior  un- 
registered instrument  of  purchase  or  mortgage  of 
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HEGISTRATION     ACT     (III     OF     1877) 

— contd. 

. s.  50 — contd. 

■\vhich     he     had     notice.     Hathisixg     Sobhai    v. 
KxvERji  Javher     .         .  I.  L.  R.  10  Bom.  105 


90. 


Begisfered      and 


unregistered  docuwents— Priority — Notice  of  prior 
sale.  Qucere  :  Whether  the  cise  of  a  second  regis- 
tered purchaser  with  notice  of  a  prior  sale  is  an 
exception  to  the  rule  laid  down  in  the  Full  Bench 
case  of  Narain  Chundcr  Chiickerbutty  v.  Dataram 
Boy.  I.  L.  B.  S  Calc.  597.  The  Court  held,  that  it 
was  not  necessary  to  decide  the  question  in  the 
present  case,  inasmuch  as  the  facts  of  the  case  did 
not  justify  them  in  finding  that  the  purchaser  had 
such  notice.  Bamasundari  Dassi  v.  Krish:na 
CnrxDER  Dhur  .  .  I,  L.  R.  10  Calc.  424 
91.  Notice — Mort- 
gagor ami  mortgagee — Unregistered  mortgage— Pur- 
chaser  with  notice  of  jrior  unregistered  mortgage — 
Priority.  AVhere  property  has  been  mortgaged  by 
a  deed  the  registration  of  which  is  not  compulsory, 
a  subsequent  purchaser  of  the  property,  who  has 
duly  registered  his  purchase-deed,  but  who  has 
bought  with  notice  of  the  unregistered  mortgage, 
takes  the  property  subject  to  that  mortgage. 
Abool  Hossein  v.  Raghtj  Nath  Sahu 

I.  L.  R.  13  Calc.  70 


92. 


Priority — Begis- 


tered  purchaser  competing  with  holder  of  decree  on 
prior  unregistered  deed — Fraud — Notice.  A  regis- 
tered purchaser  of  land  who  has  bought  in  1878, 
with  full  notice  of  an  unregistered  encumbrance  of 
1872  of  which  the  registration  was  optional,  is 
entitled  to  hold  the  land  free  of  such  encumbrance, 
and  the  fact  that  prior  to  the  purchase  and  to  the 
knowledge  of  the  purchaser  a  decree  has  been 
obtained  by  the  encumbrancer  declaring  the  land 
liable  to  be  sold  in  default  of  payment  of  the  amount 
of  the  decree  does  not  affect  the  title  of  the  pur- 
chaser. Madar  Saheb  v.  Sabbarayaltj  Nayudtj 
I.  L.  R.  6  Mad.  88 


93. 


Priority  of  deeds 


— Purchaser  under  an  unregistered  deed — Lease  of  the 
land  by  purchaser  to  the  vendor — Decree  for  rent 
obtained  by  the  purchaser  against  the  vendor — 
Effect  of  such  decree  on  purchaser's  title  in  com- 
petition with  the  title  of  subsequent  purchaser  under 
a  registered  deed.  On  the  7th  August  1876  the 
defendant  purchased  the  property  in  dispute  un- 
der an  unregistered  sale-deed.  On  the  same  day  he 
leased  it  to  his  vendor.  In  1878  he  obtained  a 
decree  for  rent  against  his  vendor.  On  the  23rd 
May  1881  the  plaintiff  purchased  the  same  property 
from  the  same  vendor  under  a  registered  deed  of 
sale.  In  1888  the  plaintiff  sued  the  defendant  to 
establish  his  right  to  the  property  and  to  recover 
possession.  Held,  that  the  plaintiff  was  entitled  to 
a  decree,  his  registered  deed  taking  priority  to  the 
prior  unregistered  deed  of  the  defendant.  S.  50  of 
the  Registration  Act  (III  of  1877)  did  not  give  the 
defendant  priority  in  virtue  of  the  decree  which  he 
obtained  in  the  rent  suit,  for  in  that  suit  the  defend- 
ant's ownership  was  not  in  dispute,  and  the  decree 


REGISTRATION     ACT     (III     OP     1877) 

— contd. 

s.  50 — contd. 


merely  adjudicated  as  to  the  relationship  between 
the  defendant  and  his  vendors  created  subsequently 
to  the  sale.  The  defendant's  title  as  owner  was  not 
merged  in  the  decree,  but  still  rested  exclusively 
on  his  deed  of  sale.  Kolluri  NagabhusJianam  v. 
Ammanna,  1.  L.  B.  3  Mad.  71,  and  Madar  Saheb  v. 
Subbarayalu,  I.  L.  B.  6  Mad.  88,  distinguished. 
Keshav  Pandurang  v.  Vinayak  Hari 

I.  li.  R.  18  Bom.  355 

94.  -Notice — Fraud — 

Optioimlly  registrable  sale-deed,  unregistered,  com- 
peting with  similar  deed  registered.  B  sold  land  to 
*S'  in  1878  for  R54  and  put  S  in  possession.  In 
1879  B  sold  the  same  land  to  N  for  R24-8-0,  N 
registered  his  sale-deed.  The  sale-deed  of  S  was 
not  registered.  In  1879  S  sued  iV  to  have  iV'«  sale- 
deed  cancelled  on  the  ground  of  fraud.  The  lower 
Courts  held  that  N^s  sale-deed  was  executed  col- 
lusively  and  fraudulently,  and  decreed  the  claim. 
Held,  on  second  appeal,  that  as  there  were  grounds, 
apart  from  notice  and  knowledge  of  possession,  for 
holding  N's  sale-deed  to  have  been  executed  col- 
lusivelv,  the  decision  was  correct.  Narasimultt  v. 
SoMAXxA     .         .         .  I.  L.  R.  8  Mad.  167 


95. 


Conflict  between 


an  iinregistered  hypothecation-bond,  and  subsequently 
registered  conveyance — Notice — Decree  on  hypothe- 
cation-hond.  Land  was  hypothecated  to  plaintiff  by 
an  unregistered  bond,  dated  29th  May  1878,  and 
afterwards  sold  to  the  defendant  by  a  registered 
conveyance,  dated  29th  June  1879,  which  recited 
the  previous  hypothecation.  In  a  suit  brought 
by  the  plaintiff  to  enforce  his  charge  : — Held,  that 
there  was  no  conflict  between  the  instruments  and 
the  hypothecation-bond  was  enforceable,  though 
unregistered.     Ramachandra    v.    Krisbtsa 

I.  L.  R.  9  Mad.  495 


96. 


Begistered  and  tin- 


registered  mortgages — Possession — Priority — Notice. 
On  the  10th  December  1866  M  mortgaged  certain 
immoveable  property  to  the  defendant  for  R95. 
The  mortgage  was  neither  registered  nor  accom- 
panied with  possession.  On  the  12th  September 
1869  31  executed  a  mortgage  of  the  same  property 
to  K  for  R200.  That  mortgage  was  registered,  but 
not  accompanied  with  possession.  In  1876  K  sued 
j\[  on  his  mortgage  of  1866.  The  defendant  was  not 
a  party  to  that  suit.  While  the  suit  was  pending, 
M,  on  the  23rd  February  1876,  executed  another 
mortgage  of  the  property  to  the  defendant  for 
R200,  including  the  amount  then  due  to  him 
(defendant)  on  his  mortgage  of  1866.  That 
mortgage  was  registered  and  accompanied  with 
possession.  On  the  3rd  March  1876  K  obtained  a 
decree  against  M,  directing  satisfaction  of  the 
mortgage-debt  out  of  the  mortgaged  property. 
The  property  was  sold  under  that  decree,  and 
purchased  by  K  himself  for  R50.  He  obtained  a 
certificate  of  sale,  dated  the  8th  March  1877,  which 
was  not  registered.  On  the  25th  July  1877  K  sold 
the  property  to  the  plaintiff  for  R  75-4-0.     The  deed 
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REGISTRATION     ACT    (III     OP    1877) 

— contd. 

• s.  50— contd. 

of  sale  -was  not  registered.  In  1 878  the  plaintiff  sued 
for  possession  of  the  property.  The  defendant 
relied  upon  hi.^  morteases  of  1866  ard  1876.  Held, 
that  the  defendant's  unregistered  mortgage  of  1866, 
which  was  optionally  registrable,  was  not  over- 
ridden hy  K's  mortgage  of  1869.  which  was  compul- 
sorily  registrable,  and  that  therefore  the  plaintiff, 
whose  title  was  derived  from  K,  was  not  entitled  to 
recover  the  property  from  the  defendant  without 
redeeming  the  mortgage  of  1866,  on  which  he 
{defendant)  was  entitled  to  rely.  The  registration  of 
K's  mortgage  in  1869  could  not  have  operated  as 
notice  to  tho  defendant  when  he  was  taking  his 
mortgage  in  1866.  and  therefore  was  not  such  a 
registration  in  relation  to  the  defendant's  earlier 
mortgage  as  to  fall  within  the  scope  of  the  rule  that 
registration   is   equivalent    to   possession.     Laksh- 

^MAJfDAS  SUEFPCHAXD  V.  DaSRAT 

I.  Ij.  R.  6  Bom.  168 


REGISTRATION    ACT    (III    OP    1877) 

— contd. 


97. 


Acts  XX  of  1866 


and  VIII  of  1S71 — Priority — Registered  and  un- 
registered documents.  On  the  14th  February  1869 
S  and  J/  mortgaged  a  house  and  site  to  the  plaintiff 
for  R50.  The  mortgage  was  not  registered.  On 
the  15th  June  1870  S\jil  being  then"  dead)  mort- 
gaged the  same  property  to  the  father  of  the 
defendant  for  R  200.  That  mortgage  was  registered. 
On  the  24th  June  1871  S  further  mortgaged  the 
property  to  the  plaintiff  for  R96,  including  the 
amoimt  due  on  the  previous  mortgage.  This 
second  mortgage  was  not  registered.  Possession 
-was  not  given  under  any  of  the  mortgages.  In  1873 
the  defendant  obtained  a  decree  on  his  mortgage 
against  ^S,  and  in  execution  of  it  pm-chased  the  pro- 
perty for  R20  at  a  Court  sale.  The  certificate  of 
sale,  dated  the  9th  July  1874,  was  registered,  and 
the  defendant  was  put  in  possession  of  the  property 
under  it.  The  plaintiff  sued  S  on  his  second  mort- 
gage, and  obtained  a  decree  upon  it  in  1875.  The 
defendant  was  no  party  to  that  suit.  The  plaintiff 
attached  the  property  in  execution  of  his  decree, 
but  the  attachment  was  removed  on  the  applica- 
tion of  the  defendant.  In  1879  the  plaintiff  sued 
the  defendant  on  his  two  mortgages,  seeking  to 
enforce  them  and  his  decree  on  the  second  mortgage 
against  the  property.  The  defendant  contended 
that  s.  50  of  the  Registration  Act,  III  of  1877, 
operated  retrospectively  and  conferred  priority  on 
his  mortgage  of  1870.  in  virtue  of  its  registration, 
even  over  the  plaintiff's  earlier  mortgage  of  1869. 
Held,  that  the  plaintiff's  unregistered  mortgages, 
being  each  for  a  sum  under  RlOO,  were,  under  the 
Registration  Acts  of  1866  and  1871,  optionally,  and 
not  compulsorily.  registrable  ;  and  that  the  Regis- 
tration Act  of  i866,  under  which  the  defendant's 
intermediate  mortgage  of  1870  had  been  registered, 
did  not  bestow  any  priority  on  it.  Held,  also,  that 
8.  50  of  the  Registration  Act  (III  of  1877)  was  not 
retrospective  in  its  application,  and  that,  as  regis- 
tered purchaser  at  a  Court  sale,  the  defendant  took 
subject  to  existing  hues.  Held,  fiu'ther,  that  the 
plaintiff's  decree  did  not  operate  against  the  defend- 


8.  50— contd. 


ant,  as  he  was  not  made  a  party  to  the  suit  in  which 
that  decree  was  obtained,  although  the  plaintiff  had 
constnictive  notice  of  the  defendant's  mortgage 
through  registration.  RrPCHASD  Dagdcsa  v. 
Davlatbam  Vithalbat     .  I.  L.  R.  6  Bom.  495 


98. 


Act  XX  of  1S66, 


s.  50 — Priority — Xotice  of  prior  unregistered  mort- 
gage— Possession — Right  to  redeem — Parties.  On 
the  24th  September  1869  G  mortgaged  certain  land 
to  H.  Subsequently,  on  the  14th  June  1870,  he 
mortgaged  the  same  land  to  P.  Both  the  mort- 
gages were  for  sums  less  than  R 100.  The  mortgage 
to  H  was  unregistered,  but  the  subsequent  mort- 
gage to  P  was  registered.  On  the  21st  June  1873, 
in  a  suit  to  which  P  was  not  a  party,  H  obtained  a 
decree  on  his  mortgage,  and  at  the  execution  sale  he 
himself  became  the  purchaser,  and  was  put  into 
possession  of  the  land  under  his  certificate  of  sale. 
On  the  21st  September  1874,  P  assigned  his  mort- 
gage to  the  plaintiff.  The  deed  of  assignment  was 
not  registered  ;  neither  P  nor  his  assignee,  the 
plaintiff,  ever  had  possession  under  the  mortgage  of 
1870.  The  plaintiff  brought  this  stiit  to  obtain 
possession  of  the  land.  Both  the  lower  Courts 
dismissed  the  plaintiff's  claim.  On  special  appeal 
to  the  High  Court : — Held,  that,  if  P,  at  the  time 
of  taking  his  registered  mortgage  in  1870,  had 
notice  of  the  prior  unregistered  mortgage  to  H,  he 
had  that  which  it  is  the  object  of  the  registration 
law  to  give,  and  consequently  the  non-registration  of 
H's  mortgage  could  not,  under  Act  XX  of  1866, 
avail  either  P  or  the  plaintiff  who  claimed  under 
him  by  an  assignment  executed  subsequently  to  the 
decree  in  H's  mortgage-suit.  A  subsequent  regis- 
tered purchaser  or  mortgagee  cannot  avail  himself 
of  the  registration  of  his  deed  against  a  prior  un- 
registered purchase  or  mortgage  of  which  he  had 
notice.  The  High  Court  reversed  the  decrees  of  the 
Courts  below,  and  remanded  the  case  to  the  District 
Judge,  to  ascertain  whether  P,  at  or  before  the  time 
of  the  execution  of  his  registered  mortgage,  had 
notice  of  the  prior  unregistered  mortgage  to  H. 
Shivram  f.  GExr     .         .  I.  L.  R.  6  Bom.  515 


99. 


Acts  XX  of  1S66 


and  VIII  of  1S71 — Priority — Effect  of  passession 
under  earlier  unregistered  document — Xotice.  The 
plaintiff  and  the  defendant  claimed  certain  land, 
the  latter  under  an  unregistered  deed  of  sale  dated 
the  1st  April  1877,  the  former  under  a  registered 
deed  of  mortgage  of  later  date,  viz.,  the  19th  Sep- 
tember 1877r  The  defendant  alleged  that  imme- 
diately after  his  purchase  he  was  put  into  possession 
of  the  field,  and  had  been  in  possession  ever  since. 
Both  the  lower  Courts  held  that  the  plaintiff  was 
entitled  to  the  land.  On  appeal  to  the  High  Court  : 
— Held,  that,  assuming  that  the  defendant  had  been 
in  possession  when  the  mortgage-deed  was  executed 
to  the  plaintiff,  or  that  the  plaintiff  had  otherwise 
notice  of  the  defendant's  prior  purchase,  the  plaint- 
iff conld  derive  no  advantage  from  the  registration  of 
his  mortgage, — possession  by,  or  registration  of  the 
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REGISTRATION    ACT    (III     OF    1877) 
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8.  50 — contd. 


title  ot,  a  purchaser  or  mortgagee  prior  in  point  of 
time  being  notice  of  that  title  to  subsequent  pur- 
chasers and  mortgagees.  Dundaya  v.  Chenba- 
SAPA       .         .         .         .     I.  L.  R.  9  Bom.  427 


100. 


Priority  of   un- 


registered mortgage  over  subsequent  registered  sale- 
Notice  of  prior  conveyance.  It  is  only  where  notice 
of  a  prior  conTeyance,  of  whrch  registration  is  not 
compulsory,  is  so  clearly  proved  as  to  make  it  fraud- 
ulent on  the  part  of  a  subsequent  purchaser  to 
take  and  register  a  conveyance  in  prejudice  to 
the  known  title  of  another,  that  the  Courts  will 
suSer  the  registered  deed  to  be  affected.  Where 
therefore  a  defendant  holding  an  unregistered  mort- 
gage of  ceitain  property, dated  the  23rd  March  1867, 
which  was  not  compulsorily  registrable,  had  ob- 
tained a  decree  thereon  on  the  4th  January  1881, 
and  the  plaintiff  holding  an  absolute  deed  of  sale 
of  the  same  property  duly  registered  and  dated  the 
22nd  June  1880,  and,  having  had  notice  of  the 
mortgage,  claimed  absolute  possession  of  the  pro- 
perty, irrespective  of  the  mortgage  : — Held,  that 
the  plaintiff's  purchase  was  subject  to  the  mortgage 
of  which  he  had  had  notice,  and  that  the  plaintiff's 
suit  to  declare  his  absolute  title  to  the  property 
must  be  dismissed.     Bhalu  Roy  v.  Jakhc  Roy 

I.  L.  E.  11  Calc.  667 


101. 


Priority — Pos- 


session of  mortgagor  as  tenant  to  mortgage,  effect  of- 
Notice.  By  an  unregistered  deed  of  sale,  dated  the 
1st  June  1881,  the  first  defendants  sold  to  the 
plaintiff,  for  R90,  certain  land  which  had  been 
previously  mortgaged  with  possession  by  him  to 
the  plaintiff.  The  first  defendant  had  remained 
in  possession  subsequently  to  the  mortgage  as  the 
tenant  of  the  plaintiff  under  a  lease  which  was  not 
registered.  On  the  16th  April  1883  the  first  defend- 
ant sold  the  property  to  defendant  No.  2,  who 
registered  his  deed,  took  actual  possession  of  the 
land,  and  got  it  transferred  to  his  name  in  the 
revenue  books.  The  plaintiff  now  sued  to  recover 
possession  from  defendant  No.  2,  who  contended 
{i7iter  alia)  that  his  deed,  being  registered,  was 
preferable  to  the  plaintiff's  prior,  but  unregistered, 
deed  of  sale.  The  Court  of  first  instance  awarded 
the  plaintiff's  claim.  The  defendants  appealed  to 
the  District  Judge,  who  reversed  the  lower  Court's 
decree.  On  appeal  by  the  plaintiff  to  the  High 
Court ; — Held,  confirming  the  decree  of  the  lower 
Appellate  Court,  that  defendant  No.  2,  having 
registered  his  deed  of  the  16th  April  1883,  was 
entitled,  under  s.  50  of  Act  III  of  1877,  in  priority 
to  the  plaintiff,  whose  deeds  were  not  registered, 
although  earlier  in  date.  It  was  contended  for  the 
plaintiff  that  the  possession  of  the  defendant  No.  1 
as  tenant  to  the  plaintiff  subsequently  to  the  mort- 
gage and  sale  of  the  land  to  the  plaintiff  was  the 
possession  of  the  plaintiff,  and  that  such  possession 
operated  as  constnictive  notice  of  the  plaintiff's 
title  to  defendant  No.  2.  Held,  that  the  possession 
by  defendant  No.  1  as  mortgagor  was  not  notice  to 


REGISTRATION"    ACT     (III     OF    1877) 

— contd. 

8.  50 — contd. 


defendant  No.  2  of  the  plaintiff's  title.  Defendant 
No.  1  being  the  vendor  of  the  land  to  defendant 
No.  2,  the  latter  could  have  no  reason  to  suppose 
that  he  was  in  possession  otherwise  than  as  owner. 

MOHESHVAR  BaLKRISHNA  V.  DaTTU 

I.  li.  R.  12  Bom.  569 


102. 


Bombay  Regu- 


lation IX  of  1S27,  s.  €— Registration  Act  (XIX  of 
1S43),  s.  2 — Priority  of  deeds —  Unregistered  mortgage 
with  possession  and  without  notice — Mortgage  earlier 
in  date,  but  siibsequently  registered — Possession — 
Hindu  law.  The  plaintiff  sued  to  enforce  a  mort- 
gage, dated  the  8th  June  1863,  which  was  registered 
on  the  15th  September  1864,  but  was  unaccom- 
panied with  possession.  The  defendant  relied  on  a 
moitgage  of  the  same  property,  dated  the  9th  May 
1864.  This  moitgage  was  unregistered,  but  was 
accompanied  with  possession.  Held,  that,  apart 
from  any  special  peculiarities  of  Hindu  law,  the 
plaintiff's  mortgage  of  the  8th  June  1863,  which 
was  registered  on  the  15th  September  1864,  was  en- 
titled to  priority  over  the  unregistered  mortgage  of 
the  9th  May  1864,  although  the  latter  was  -R-ithout 
notice  of  the  earlier  mortgage  and  was  accompanied 
with  possession.  Held,  also,  that  plaintiff's  mort- 
gage was  not  invalid  under  Hindu  law  owing  to  its 
not  being  accompanied  with  possession.  Trikam 
Madhav  Seth  v.  Hirji  Harjivam  Shet 

I.  L.  R.  18  Bom.  332 


103. 


Mortgage — 


Priority — Registration — Notice- — Possession  of  title- 
deeds — Mortgagor  allowed  by  first  mortgage  to  retain 
title-deeds — Subsequent  mortgage  to  second  mortgage 
and  transfer  of  title-deeds.  A  mortgaged  land  to  B 
by  a  mortgage  duly  registered.  A  subsequently 
got  back  the  title-deeds  and  handed  them  to  C,  to 
whom  he  mortgaged  the  same  property.  B  sued  C 
(the  second  mortgagee)  for  a  declaration  of  priority. 
The  lower  Court  found  that  B  had  not  been  guilty 
of  fraud  or  negligence  in  parting  with  the  title-deed. 
Held,  that  B,  as  first  mortgagee,  was  entitled  to 
priority.  The  registration  of  his  mortgage  was 
noticed  to  C,  and  there  was  no  misrepresentation  by 
B  which  would  relieve  C,  as  subsequent  mortgagee, 
of  the  duty  of  inquiry,  or  destroy  the  effect  of  such 
constructive  notice.  Balmaktjndas  Atmar.4M  v. 
MoTi  Narayan     .         .     I.  Ii.  R.  18  Bom.  444 

104. ^ Transfer      of 

Property  Act  (IV  of  1S82),  ss.  3  and  S5— Notice- 
Effect  of  registration  of  subsequent  incumbrance. 
For  the  purposes  of  s.  85  of  the  Transfer  of  Property 
Act,  a  mortgagee  will  be  deemed  to  have  notice  of 
a  subsequent  registered  incumbi'ance  affecting  the 
property  mortgaged  to  him,  inasmuch  as  it  is  the 
duty  of  such  prior  mortgagee  before  suing  on  his 
mortgage  to  search  the  registry  for  record  of  any 
such  subsequent  incumbrance,  and  if  he  has  not 
done  so,  he  must  be  taken  either  to  have  \vilfully 
abstained  from  inquiry  or  search  which  he  ought  to 
have  made  within  the  meaning  of  s.  3  of  the  above- 
mentioned  Act,  or  have  omitted  to  do  an  act  which 
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EEQISTBATION    ACT    (HI     OF     1877) 
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s  reasonably  prudent  mortgagee  abont  to  bring  a 
suit  on  his  mortgage  under  Ch.  IV  of  Act  IV  of  1882 
ought  to  have  done,  and  \rouLld  have  done,  which 
act,  inquiry,  or  search  would  have  resulted  in  the 
disclosure  of  the  existence  of  the  subsequent  incum- 
brance.    Jaski  Prasad  v.  Kishex  Dat 

I.  K  R.  16  All.  478 


Mkhebaxo  v.   Nadir  Ali 


I.  L  E.  22  Aa  212 

Priority       of 


EEQISTBATION     ACT    (III    OP    1877) 

— contd. 
s.  50 — contd. 


105.  

mortgage — Whether  registration  is  notice — Neglect  to 
take  steps  to  find  prior  incumbrance.  Semhle  :  The 
question  whether  registration  is  notice  or  not,  is  a 
question  of  fact,  and  as  each  case  arises,  it  should  be 
determined  whether  the  omission  to  search  the 
regist-er  together  with  the  other  facts  amounts  to 
such  gross  negligence  as  to  attract  the  consequence 
which  results  from  notice.  Torab  v.  Baud,  2  Bro. 
C.  C.  652  ;  Evans  v.  Bicknell,  6  Ves.  174;  ilartiney 
V.  Cooper,  2  Suss.  19 S  ;  Farrow  v.  Bees,  4  Beat.  18  ; 
Hunt  V.  Elmes,  2  De  G.  F.  db  J.  578  ;  and  Agra 
Bank  v.  Barry,  L.  B.  7  H.  L.  148,  referred  to. 
MoxrsDRA  Chtxdra  Naxdy  v.  TROYLrcKHo  Nath 
BimAT        .         .         .         .        2  C.  W.  N.  750 

106. Priority      of 

registered  over  unregistered  mortgage — San-mortgage 
optionally  registrable,  but  not  registered — Subsequent 
mortgage    registered — Delivery    of    possession — Pur- 
chaser at   sale   in  execution  of  decree — Notice,     In 
1875  the  land  in  dispute  was  mortgaged  to  defend- 
ant Xo.    2  under  two  san-mortgage  bonds,  which 
were  optionally  registrable,  but  were  not  registered. 
In  1885  the  land  was  mortgaged  to  plaintiff  by  a 
registered  mortgage   accompanied  with  possession. 
In  1886  the  defendant  Xo.  2  obtained  a  decree  upon 
his  san-mortgage  bond,  in  execution  of  which  the 
mortgaged  property  was  brought  to  sale  and  pur- 
chased by  defendant  Xo.  3.     Defendant  Xo.  3  was 
afterwards  put  in  possession  by  the  Court.     There- 
upon the  plaintiff  sued  to  enforce  his  mortgase-lien 
against  the   property  in   the   hands  of  defendant 
Xo.  3,  who  pleaded  that  the  san-mortgages  of  1875 
were  entitled  to  priority  over  the  plaintiff's  mort- 
gage of  1885,  and  that  he  as  ptirchaser  at  a  sale  under 
a  decree  obtained  upon  the  san-mortgages  held  the 
property  free  from  the  plaintiff's  claim.     Held,  that 
the  plaintiff's  mortgage,  having  been  executed  and 
registered  after  Act  III  of  1877  had  come  into  force, 
was  entitled  to  priority,  over  the  unregistered  san- 
mortgage  bonds  imder  s.   50  of  the  Act.     A  san- 
mortgage  is  not  within  the  exceptions  mentioned  in 
8.  50  of  the  Act.     Held,  also,  that,  under  s.  47  of  the 
Registration    Act    (III    of    1877),    the    plaintiff's 
registered  mortgage  began  to  operate  from  the  date 
of  its  registration   and   was   not  affected  by  the 
decree    subsequently    obtained    upon    the    earlier 
mortgages.     By  the  custom  of  Gujarat  transfer  of 
possession,  which  is  necessary  under  general  Hindu 
law,  is  not  essential  to  validate  san-mortgages,  and 
Bnch  mortgages  have  always  been  held  valid  charges 
as  between  mortgagor  and  mortgagee,  but  they  are 

VOL.  IV. 


liable  to  be  defeated  in  case  of  the  transfer  of 
interest  to  third  parties  under  registered  instru- 
ments. Apart  from  the  doctrine  of  equitable 
notice  registration  under  Act  XVI  of  1864  and  Act 
VIII  of  1871  conferred  no  priority  on  a  registered 
document  as  against  a  document  the  registration  of 
which  was  optional.  Since  Act  III  of  1877,  however, 
the  competition  obtains  in  a  more  general  form,  and 
confers  priority  on  all  documents  required  to  be 
registered,  and  registered  since  Act  III  of  1877  was 
passed  over  all  prior  unregistered  deeds  of  an  an- 
tasonistic  character,  jEXHiBHAi  Dayaui  v.  Gm- 
DHAR    .         .         ,         .     I.  li.  H.  20  Bom.  158 


107. 


■  Begistered  and 

documents — Priority — Notice.       Held, 


unregistered 

that  s.  50  of  the  Registration  Act,  1877,  will  not  avail 
to  give  the  holder  of  a  subsequent  registered  deed 
priority  in  respect  of  his  deed  over  the  holder  of  an 
earlier  registered  deed  not  being  a  compulsorily 
registrable  deed,  if  in  fact  the  holder  of  the  regis- 
tered deed  has  at  the  time  of  its  ex^ution  norice  of 
the  earlier  unresistered  deed  Ahool  H ossein  v. 
Baghu  Nath  Sahu,  I.  L.  B.  13  Calc.  70  ;  Hathising 
Sobhai  v.  Kuvarji  Javher,  I.  L.  B.  10  Bom.  105  ; 
and  Krishnamma  v.  Suranna,  I.  L.  B.  16  Mad. 
148,  followed.  Agra  Bank  v.  Barry,  L.  B.  7  E.  dt 
I.  App.  135,  and  Bam  Autar  v.  Dhanauri,  I.  L.  B. 
I  8  All.  540,  referred  to.  Diwax  Sisgh  v.  Jadho 
I    Sln-gh      .         .         .         .      I.  L.  R.  19  AIL  145 

I        Affirmed  in  appeal  ,     I.  L.  R.  20  AIL  252 

i        108. Loss  of  sale- 

I  deed — Suit  for  execution  and  registration  of  fresh  deed 
I  — Subsequent  transfer  tcith  notice  of  former  sale — 
1  Priority — Bight  to  possession.  When  a  deed  of  sale 
of  immoveable  property  for  more  than  R 100  is  lost 
within  the  time  allowed  for  the  registration  of  the 
same,  the  purchaser  may  bring  a  suit  againt  the 
vendor  to  compel  the  execution  and  registration  of 
a  fresh  deed  ;  and  if,  after  the  execution  of  the  lost 
sale-deed,  the  vendor  has  resold  the  property  by  a 
registered  deed  and  deUvered  possession  thereof  to 
another  who  has  notice  of  the  sale  to  the  plaintiff, 
the  latter  s  entitled,  as  against  the  subsequent  ptur- 
chaser  to  a  decree  for  the  possession  of  the  property. 

XaIXAPPA  ReDDI  f.  RAilAUXGACHI  ReDDI 

L  L.  E.  20  Mad.  250 


109. 


Unregistered 


san-mcrtgoge — Sale — SubsequerU  unregistered  mort- 
gage of  same  property — Decree  on  latter  mortgage  and 
sale  in  execution — Sale  certificate  registered — Pri- 
ority. One  Harilal  and  his  sons  Baji  and  Chhagan 
executed  a  san-mortgage  of  certain  ancestral  pro- 
perty in  plaintiff's  favour  in  1885.  rhe  mortgage 
was" unregistered.  In  1886  the  same  property  was 
mortgased  by  Chhagan  alone  by  a  deed  which  was 
also  unregistered.  In  1889  Chhagan's  mortgagee 
obtained  a  decree  on  his  mortgage  for  sale  of  the 
mortgaged  property,  and  in  execution  put  up  the 
property  to  auction  in  1892,  when  defendant  pur 
chased  it.  Defendant  got  his  sale-certificate 
registered.     In  1894  the  plaintiff  brought  this  suit 
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BEGISTKATION     ACT     (III     OF     1877) 

— contd. 

— — s.  50 — contd. 


to  enforce  his  mortgage-lien  by  sale  of  the  mortgaged 
property.  The  defendant  contended  that,  as  to 
Chhagan's  share,  his  certificate  of  sale  having  been 
registered,  his  claim  had  priority  to  the  plaintiff's 
unregistered  mortgage.  Held,  that  the  plaintiff  was 
entitled  to  a  decree.  His  claim  superior  to  the 
defendant's.  The  defendant  had  purchased  the 
interest  which  Chhagan  had  mortgaged  in  1889. 
But  that  mortgage  was  unregistered,  and  was  there- 
fore subject  to  the  plaintiff's  mortgage,  which, 
although  also  unregistered,  was  earlier  in  date. 
The  defendant,  by  registering  his  certificate  of  sale, 
could  not  enlarge  the  estate  which  the  certificate 
conveyed  to  him.  Magaklal  v.  Shakra  Girdhab 
1. 1..  R.  22  Bom.  945 


110. 


Notice — Un- 


registered document  under  which  holder  of  registered 
document  derives  title — Priority.  The  plaintiff 
sued  to  recover  possession  from  the  defendants  of 
certain  land  which  they  had  purchased  from  one  E 
b\-  a  registered  deed  of  sale  dated  the  22nd  August 
1882.  i?  had  been  given  the  land  by  one  H  hy  a 
registered  deed  of  gift  dated  15th  November  1881. 
H,  however,  had  purchased  the  land  from  one  V  on 
the  22ud  March  1876,  and  the  deed  of  conveyance  to 
him  of  that  date  was  not  registered.  On  the  2nd 
April  1894,  the  sons  of  V  (defendants  Nos.  1  and  2) 
sold  the  land  to  the  third  defendant  by  a  deed  of  that 
date  which  was  duly  registered.  The  third  defend- 
ant contended  that  the  plaintiff's  title  depended 
on  the  unregistered  deed  of  the  23rd  March  1876, 
executed  by  V  (father  of  his  vendors),  and  that  his 
(defendant's)  purchase  by  registered  deed  dated  2nd 
April  1894  had  priority.  Held,  that  the  plaintiff's 
claim  must  be  dismissed.  They  were  mere  strangers 
to  the  land,  imless  they  could  rely  on  the  unregistered 
conveyance  by  F  to  Harichand  of  the  23rd  March 
1876,  but  this  conveyance  had  no  effect  when  brought 
into  competition  with  the  registered  conveyance  to 
the  third  defendant  of  the  2nd  April  1894.  Though 
registration  is  notice  of  registered  documents,  it 
is  not  notice  of  unregistered  documents  under 
which  holders  of  registered  documents  derive  title. 
Chunilal  v.  Pkemji.  Marwadi  v.  Ramchandra 
I.  L.  R.  22  Bom.  213 


111. 


Unregistered 


sale  of  land  valued  under  RlOO — Subsequent  regis- 
tered hypothecation — Possession  of  first  purchaser  for 
over  twelve  years — Registered  hypothecation  defeated 
hy  8vx:h  possession.  The  owner  of  land,  having  in 
1876  sold  and  given  possession  of  it  for  R95  to  the 
plaintiff  under  an  instrument  whicn  was  not  regis- 
tered, hypothecated  it  in  1878  to  a  third  party, 
under  a  bond  that  was  registered.  The  land  was 
wrongly  represented  in  the  hypothecation-bond  as 
being  in  the  original  owner's  possession.  The  third 
party  in  1882  sued  the  original  owner  on  the  hypo- 
thecation-bond without  making  plaintiff  a  party, 
and  obtained  a  decree,  which  in  1893  he  assigned  to 
defendant,  who  purchased  the  land  in  the  course 
of  execution.  On  plaintiff  suing  for  a  declaration  of 
his  right  to  the  land  : — Held,  that  the  hypothecation 


KEGISTRATION  ACT     (III     OP     1877) 

— contd. 

S.  50 — contd. 


had  been  defeated  by  plaintiff's  possession  for  a 
period  exceeding  twelve  years  prior  to  the  institution 
of  the  suit.  A  hypothecation  right  so  created  is 
liable  to  be  affected  not  only  by  lapse  of  time  as 
between  creditor  and  debtor,  but  also  by  possession 
of  the  hypothecated  property  for  the  requisite 
period  by  a  third  person  on  a  claim  inconsistent 
with  the  rights  of  both  the  creditor  and  the  debtor. 
Nor  does  s.  50  of  the  Registration  Act  interfere  with 
the  operation  and  effect  of  limitation  and  prescrip- 
tion governing  such  a  case  as  this.  NALLT.4.MUTra 
PiLLAi  V.  Betha  Naicean  .  I.  L,  B,.  23  Mad.  37 

112.  . Registered  and 

unregistered  documents — Transfer  of  Property  Act, 
s.  52.  B  held  a  decree  for  sale  of  the  property  which 
had  been  mortgaged  to  him  by  an  instrument  which 
was  not  compulsorily  registrable,  and  was  not  regis- 
tered. N  purchased  the  same  property  pendente  lite 
by  a  registered  deed  of  sale.  Held,  that  there  was  no 
competition  here  between  a  registered  and  unregis- 
tered document  to  which  s.  50  of  the  Registration 
Act  would  apply,  and  that  iV's  purchase  was,  by 
s.  52  of  the  Transfer  of  Property  Act,  subject  to  the 
decree  passed  in  B's  favour.  Bhagwan  Das  v. 
Nathu    Singh  .         .     I.  L.  B.  6  AIL  444  ' 


113. 


Mortgage 


First  and  second  mortgages — Registered  and  unregis- 
tered documents — Fraudulent  transfer — Transfer  of 
Property  Act  {IV  of  1882),  s.  53.  Apart  from  any 
question  of  equitable  estoppel,  such  as  described  by 
Lord  Cairns  in  the  Agra  Bank  v.  Barry,  where  one 
person  takes  a  possessory  mortgage  of  property 
with  full  knowledge  and  notice  that  another  is 
already  in  possession  of  such  property  under  an 
earlier  instrument'of  a  similar  kind,  he  cannot  be 
said  to  be  acting  in  good  faith,  and  the  principle  of 
s.  53  of  the  Transfer  of  Property  Act  (IV  of  1882)  is 
applicable  to  such  a  transaction.  In  such  a  condi- 
tion of  circumstances,  quoad  the  prior  title,  though 
created  by  an  unregistered  instrument,  the  status 
of  the  second  mortgagee  under  his  registered  docu- 
ment is  affected  by  his  own  mala  fides  ;  and  as,  on 
the  one  hand,  the  first  mortgagee  might  avoid  it  on 
tlie  ground  that  it  was  executed  in  fraud  of  him,  so, 
on  the  other,  the  second  mortgagee  cannot,  on  the 
strength  of  his  o-mi  fraud,  pray  in  aid  the  provisions 
of  the  registration  law  to  give  preference  to  an 
instrument  which  records  a  transaction  that,  in  its 
inception,  being  fraudulent  was  a  nudum  pactum. 
Such  document  would  not  be  a  "  document  "  in  the 
sense  of  s.  50  of  the  Registration  Act,  1877,  which 
terms,  as  therein  used,  means  a  document  legally 
enforCibl'".  Rahmatulla  v.  Sariatidla,  1  B.  L.  R. 
F.  B.  58,  referred  to.  In  a  suit  for  possession  of 
immoveable  property  by  virtue  of  registered  instru  - 
ment  of  mortgage  executed  in  1883,  against  a 
defendant  in  possession  of  the  same  property  under 
an  unregistered  mortgage-deed  of  1881  (both  deeds 
being  instruments  the  registration  of  which  was  not 
compulsory),  it  was  found  as  a  fact  that  at  the  time 
of  the  execution  and  registration  of  his  mortgage- 
deed  the  plaintiff  was  aware  that  the  defendant 
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was  in  possession  under  his  mortgage.  Held,  that. 
Tinder  these  circumstances,  the  fact  that  the  plaint  - 
IfE's  deed  was  registered  did  not  entitle  him  to 
dispossess  the  defendant  by  virtue  of  the  provisions 
of  s.  50  of  the  Registration  Act  (III  of  1877).  Ram 
AuTAE  V.  Dhanattki         .     I.  L.  R.  8  All.  540 


114. 


Priority — Regis- 


tered and  unregistered  documents — Purchaser  under  a 
registered  deed,  whether  entitled  to  priority  over  pur- 
chaser in  execution  of  a  subsequent  decree  obtained  by 
•a  prior  mortgagee  under  an  unregistered  deed.  A 
purchaser  of  immoveable  property  under  a  regis- 
tered deed  of  sale  is  entitled  to  priority  over  a  pur- 
chaser of  the  same  property  in  execution  of  a  sub- 
sequent decree  obtained  by  a  mortgagee  under  a 
prior  unregistered  deed.  Baijnath  v.  Lachman 
Das,  I.  L.  R.  7  AH.  S88,  dissented  from.  Ishan 
Chandka  Dey  v.  Gosesh  Chaxdra  Parsi  (1900) 
I.  L.  R.  28  Cale.  139 
s.c.  5  C.  W.  N.  418 


115. 


Document  of 


which  registration  is  optional — Priority  of  subsequent 
registered  document  over  prior  unregistered  document 
— Notice  of  prior  document — Ontts  of  alleging  and 
proving  notice.  To  check  fraud,  priority  is  not 
given  by  the  Couirts,  in  cases  to  which  s.  50  of  the 
Registration  Act  applies  to  the  holder  of  a  later 
registered  mortgage,  if  he,  at  the  time  when  he 
obtained  his  mortgage,  had  notice  of  an  earlier 
one.  But  the  onus  lies  on  the  i)arty  alleging  such 
knowledge  or  notice  to  aver  it  in  his  pleadings 
and  to  prove  it.  CnnrxAPPA  Reddi  v.  Makick- 
AVASAGAii  Chetti  (1901)     .     I.  L.  K.  25  Mad.  1 

116. Conflict  between 

registered  and  unregistered  documents — Long  posses- 
sion by  usufructuary  mortgagee  under  an  unregistered 
instrument — Title.  Defendant  and  his  father  had 
taken  possession  of  certain  land  as  usufructuary 
mortgagees  in  1877,  and  had  held  possession  of  it 
ever  since.  The  document  witnessing  the  mort- 
gage was  never  registered.  The  land  was  subse- 
quently purchased  by  them.  At  a  date  later  than 
■tiie  purchase,  plaintiff  obtained  a  mortgage  over  the 
land,  which  was  dvdy  registered.  Plaintiff  now  sued 
to  recover  possession  of  the  land  :  Held,  that  he  was 
not  entitled  to  recover.  Defendant  had  been  in 
possession  as  usufructuary  mortgagee  though  under 
an  unregistered  document,  since  1877;  and  s.  50 
of  the  Registration  Act  does  not  affect  the  operation 
•of  the  law  of  limitation  in  favour  of  a  person  who 
claims  under  an  unregistered  document.  Nalla- 
muttu  PiUai  v.  Betha  Naickan,  I.  L.  R.  23  Mad. 
37,  referred  to.  BrDAXKAYALA  Balakrishxamma 
ISiTBrDHi  r.  ViXAYAKA  Rava  Sixgi  Bisoyi  (1902) 
L  L.  E.  26  Mad.  72 

117, Prior  and  sub- 
sequent incunibrancers — Notice — Prior  incumbrance 
not  compulsorily  registrable,  bid  incumbrancer  in 
possession.  Held,  that,  if  a  person  about  to  take  a 
mortgage  which  must  by  made  by  registered  deed. 


REGISTRATION    ACT     (III     OP     1877) 

— contd. 

s.  50 — contd. 

finds  some  person  other  than  the  intending  mort- 
gagor in  possession,  the  fact  of  such  possession  is 
sufficient  to  put  the  would-be  mortgagee  on  inquiry 
as  to  the  title  of  such  person  ;  and,  if  such  person's 
title  is  that  of  a  prior  mortgagee  under  a  document 
not  compulsorily  registrable,  the  second  mortgagee 
cannot,  by  getting  his  mortgage  registered,  obtain 
priority  over  the  first  mortgagee.  Bamhart  v. 
Greens'hields,  9  Moo.  P.  C.  IS ;  Gunamoni  Nath 
v.  Bussant  Kumari  Dasi,  I.  L.  R.  16  Calc  414  ; 
Krishnamma  v.  Suranna,  I.  L.  R.  16  Mad.  148  ; 
and  Diwan  Singh  v.  Jadho  Singh,  I.  L.  R.  20  AU. 
252,  referred  to.  Btttkttt  Rai  v.  Udit  Narats 
SixGH  (1903)  .         .        I.  li.  R.  25  ALL  366 

118. Registration — 


Document.  In  a  competition  between  a  document 
which  is  compulsorily  registrable  and  registered 
and  one  which  is  optionally  registrable  and  unregis- 
teretl,  the  former  will  prevail,  whether  the  unregis- 
tered document  be  of  the  same  nature  as  the  regis- 
tered document  or  not.  Shib  Chandra  Chahravarti 
V.  Johobux,  I.  L.  R.  7  Calc.  670,  relied  upon.  Srish 
Chaxdra  Roy  f.  Mxtn-gri  Bewa  (1905) 

9  C.  W.  N.  14 


119. 


Act    XIX    of 


1843,  s.  2— Act  XVI  of  1864,  s.  68— Registration- 
Registered  and  unregistered  documents — Priority — 
Held,  that  s.  50  of  the  Registration  Act,  1877,  did 
not  give  to  a  registered  mortgage  executed  in,  1900 
prioritv  over  an  unregistered  mortgage  executed  in 
1861.  '  Tirumala  v.  Lahshmi,  I.  L.  R.  2  Mad.  147, 
and  Desai  Lallubai  Jethnbai  v.  Mundas  Kuberdas, 
I.  L.  R.  20  Bom.  390.  followed.  Hichson  v.  Darlow  , 
L.  R.  23  Ch.  D.  690,  referred  to.  Hargovixd  v. 
KisHAX  KtrxwAR  (1906)     .  I.  L.  R.  28  All.  607 

120.   Mortgage — Sale 

of  property  comprised  in  an  unregistered  mortgage — 
— Liability  of  purchaser — Notice.  Property  was 
purchased,  which  was  the  subject  of  an  unregistered 
mortgage,  the  registration  of  which  was  not  com- 
pulsory. The  purchaser  had  no  notice  of  the 
mortgage  at  the  time  of  execution  of  the  sale-deed 
in  his  favour,  but  received  notice  before  the  sale- 
deed  was  registered.  Held,  that  the  mortgage  was 
binding  on  the  purchaser.  The  principle  of  Diwan 
Singh  v.  Jadho  Singh,  I.  L.  R.  19  All.  145,  and 
Bhikhi  Rai  v.  Udit  Narain  Singh,  I.  L.  R.  25  AU. 
366,  applied.     Khiali  Ram  v.  Himmata  (1908) 

I.  L.  R.  30  AIL  238 

s.  50  and  s.   17 — Registration — Co7i- 


siructive  notice — Possession.  A  registered  document 
contained  a  recital  of  unregistered  incumbrances, 
and  a  question  having  arisen  as  to  whether  the 
recital  of  the  unregistered  incumbrances  amounted 
to  notice  :  Held,  that  registration  is  at  most  con- 
structive notic-e,  and  the  doctrine  of  constructive 
notice  cannot  be  so  extended  as  to  cover  unregis- 
tered documents  under  which  the  holders  of  regis- 
tered documents  derive  title.  The  defendants 
further  relied  on  their  being  in  actual  possession 

15  c  2 
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BEGISTBATION     ACT     (III    OP    1877) 

— contd. 

■ s.  50 — concld. 


Possession  amounts  to  notice  of  such  title  as  the 
person  in  possession  may  have,  and  any  other 
person  who  takes  a  mortgage  or  other  charge  upon, 
or  purchases,  immoveable  property,  without  ascer- 
taining the  nature  of  the  claim  of  the  person  in 
possession,  does  so  at  his  own  risk.  The  general 
consensus  of  opinion  of  all  the  High  Courts  in  India 
is  that  possession  is  at  least  very  cogent  evidence  of 
notice  which  a  purchaser  cannot  with  safety  dis- 
regard, and  that  s.  50  of  the  Registration  Act  (III  of 
1877)  does  not  do  away  with  the  effect  of  notice  in 
favour  of  the  registration  to  which,  cmteris  paribtis, 
it  gives  preference.  Sharfudin  valad  Tajudin  v. 
GoviND  Bhikaji  Bade  (1902) 

I.  L.  R.  27  Bom.  452 

s.  57  (1866,  s.  65)  and   ss.  42,  46 


BEGISTBATION-  ACT    (III    OF   1877)— 

— contd. 


s.  58 — concld. 


(1866,  ss.  44,  4.Q)— Deposit  of  will— Proof  of 
will  when  deposited  with  Registrar.  A  testator  de- 
posited his  will  in  a  sealed  cover  with  the  Registrar 
of  Assurances  at  Bombay  under  s.  44  of  Act  XX  of 
1866,  and  upon  his  death,  his  executors  applied  to 
the  Registrar  to  deliver  over  to  them  the  will,  in 
order  to  enable  them  to  apply  to  the  High  Court  for 
probate  thereof.  The  Registrar  gave  a  copy  of  the 
will  under  s.  46  of  the  Act,  but  refused  to  part  with 
the  original.  On  application  by  the  clxecutors  for  a 
citation  to  the  Registrar  General  to  bring  the  will 
into  Court,  and  deposit  it  with  the  Ecclesiastical 
Registrar: — Held,  that  the  original  should  be 
brought  into  Court,  where  alone  the  factum  of  the 
will  could  be  tried  and  determined  ;  and  that  a  copy 
authenticated  under  s.  65  of  the  Act,  was  not  suffi- 
cient. The  Registrar  General  should  not,  after  the 
death  of  the  depositor  of  a  will,  part  -^-ith  it  other- 
wise than  by  order  of  Court.  In  the  goods  of 
Nagindas  ...       3  Bom.  O.  C.  135 

1.  s.  58  (1871,  s.  58)  and  s.  85- 


Omission  to  endorse  signature  of  person  admitting 
execution — Validity  of  registration — Hindu  laic — 
Gift — Possession — Construction  of  instrument  of 
gift.  S,  on  the  23rd  September  1874,  executed  an 
in  strument  of  gift  in  favour  of  his  two  daughters  and 
h  s  adopted  son  whereby  he  gave  them  "  his  houses 
and  shops,  and  other  moveable  and  immoveable  pro- 
perty, and  his  loan  transactions,"  in  equal  one-third 
shares.  At  this  time  he  was  possessed  of  a  one-third 
share  in  a  certain  partnership  business.  As  S  was 
unable  to  appear  at  the  registration  office  by  reason 
of  sickness,  A'',  his  adopted  son,  on  the  same  day  pre- 
sented such  instrument  for  registration,  and  applied 
for  the  issue  of  a  commission  for  his  examination, 
■which  the  registering  officer  issued.  The  commis- 
sioner went  to  S's  house  on  the  next  day,  but  before 
he  arrived  S  had  died.  He  examined  the  attesting 
witnesses  to  such  instrument,  who  stated  that  it  had 
been  executed  by  S,  and  he  was  informed  by  N  that 
it  had  been  so  executed.  On  the  next  day  N  and 
the  attesting  witnesses  and  the  writer  of  such  instru- 
ment appeared  before  the  registering  officer,  and  the 
witnesses  and  writer  were  examined  by  him.  Being 
aatisfitd   that   S   had   executed    such    instrument, 


the  registering  officer  admitted  registration,  recordings 
that  the  execution  was  admitted  by  N.  N's  signa- 
ture was  not  endorsed  on  such  instrument.  M,  one 
of  S's  daughters,  subsequently  sued  N  for  one-third 
of  her  father's  property,  including  his  share  in  such 
partnership  business,  basing  her  suit  on  such  instru- 
ment. Held,  that,  inasmuch  as  N  had  admitted  at 
the  time  of  registration  of  such  instrument  that  it 
had  been  executed  by  S,  its  registration  was  not 
invalidated  by  the  mere  fact  that  N's  signature 
had  not  been  endorsed  thereon.  Man  Bhari  v. 
Naunidh         .         .         .  I.  Ii.  E.  4  All.  4a 


2. 


and  ss.  59  and  60  and  87 — 


Registration — Unregistered  conveyance — Bond  con- 
firming conveyance — Registration  of  conveyance 
instead  of  bond — "  Defect  of  procedure  " — Claim  to 
attached  property,  suit  to  estahlish.  A  deed  of  sale 
which  required  to  be  registered,  not  having  been 
registered,  and  the  time  for  presenting  it  for  regis- 
tration having  expired,  the  vendor,  in  order  to  avoid 
the  effect  of  the  deed  of  sale  being  unregistered,  gave 
the  purchaser  a  bond  confirming  such  deed.  The 
bond,  with  the  deed  of  sale  annexed  thereto,  was 
presented  for  registration.  By  mistake  or  for  some 
other  reason  the  particulars  to  be  endorsed  on  a 
document  admitted  to  registration,  and  the  certi- 
ficate showing  that  a  document  has  been  registered, 
were  endorsed  on  the  deed  of  sale  and  not  on  the 
bond.  Held,  that,  assuming  that  the  bond  had 
been  registered,  it  was  doubtful  whether  such  an 
obvious  attempt  to  defeat  the  provisions  of  the 
registration  law  should  be  permitted  to  succeed  ; 
that,  whether  there  had  been  a  mistake  and  the 
certificate  of  registration  really  applied  to  the 
bond  or  not,  the  provisions  of  ss.  58,  59,  and  60 
of  the  Registration  Act  had  not  been  complied  with, 
and  the  bond  was  to  all  intents  and  purposes  un- 
registered ;  and  that  the  defect  was  not  a  "  defect 
of  procedure  "  within  the  meaning  of  s.  87,  which 
could  be  passed  over.     Mathtjba  Das  v.  Mitchell 

I.  L.  B.  4  All.  206 

In  the  same  case  on  appeal  to  the  Privy  Coimcil  it 
was  held,  reversing  this  decision,  that  the  bond  was 
duly  registered,  and  that  the  fact  that  the  prior  deed 
had  not  affected  the  property,  being  unregistered, 
was  no  reason  why  the  deed  afterwards  registered 
should  not  be  admitted  as  evidence  of  title.  In  this 
there  had  been  nothing  contravening  the  objects  of 
the  Registration  Act.     Mitchell  v.  Mathtiea  Das 

I.  Ii.  B.  8  AIL  e 
L.  B.  12  I.  A.  150 

s.  59— 

See  Onus  of  Proof — Documents  relat- 
ing TO  Loans,  Execution  of,  and  Con- 
sideration FOR  .  I.  Ii.  B.  17  All.  428 

1.  s.  60   (1871,   s.    60)— Certificaie 

of  Registrar — Proof  of  registration.  Where  a  Regis- 
trar of  Assurances  has  intentionally  and  dehberately 
issued  a  certificate  of  due  registration  of  a  document 
with  knowledge  of  certain  facts  relied  on  as  affecting 
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:REGISTRATI0]S'     act     (in    of     1877) 
— contd, 

8.  60— conid. 


REGISTRATION     ACT    (III    OP    1877) 

— (xmid. 


lis  power  to  grant  the  certificate,  the  Courts  are 
bound  to  accept  such  certificate  as  due  proof  of 
registration,  and  cannot  go  behind  it  for  the  purpose 
of  satisfying  themselves  that  the  registering  officer 
has  strictly  conformed  with  all  the  provisions  of  the 
Act.  Sheo  SnuxKni  Sahoy  v.  Hibdey  Nakatst 
Sahx;      .     I.  L.  R.  6  Calc.  25  :  5  C.  L.  R.  194 


2. 


Certificaie    of    re- 


■gistration — Evidence  of  registration — Registration  in 
vyrong  registration  ofp.ce.  A  Civil  Court  cannot 
dispute  the  correctness  of  the  certificate  of  due 
registration  on  a  document  produced  in  evidence 
before  it,  merely  on  the  ground  that  the  property 
referred  to  by  the  deed  is  situate  out  of  the  jurisdic- 
tion of  the  Registrar  by  whom  the  certificate  is 
granted.  See  Sheo  Shunkur  Sahoy  v.  Eirdey 
Aarain  Sahu,  I.  L.  R.  6  Calc.  25  :  5  C.  L.  R.  194. 
Ram  Coomae  Sex  v.  Khoda  Xewaz 

7  C.  L.  R.  223 

Certificate  of  re- 


gistration— Document  registered  by  officer  having  no 
jurisdiction — Admiasibiliiy  of  evidence.  The  Court 
can  go  behind  a  certificate  of  registration,  and  where 
it  finds  that  a  document  was  registered  by  an  officer, 
■who  had  no  jurisdiction  to  register  it,  will  refuse  to 
receive  it  in  evidence  on  the  ground  that  it  is  not 
duly  registered.  Rarri  Coomar  Sen  v.  Khoda  Xewaz, 
7  C.  L.  R.  223,  distinguished.  Besi  ^Iadhtjb  Mit- 
TER  r.  Khatib  Moxdul    .    I.  Ij.  R.  14  Calc.  449 

Registration       of 


mortgage-deed  in  district  in  which  the  mortgaged  pro- 
perty is  not  situate — Admissibility  of  document  in 
evidence.  An  instrument  of  mortgage  on  land, 
which  required  to  be  registered,  was  presented  for 
registration  to  a  Registrar  within  whose  district  no 
portion  of  the  land  was  situate,  and  was  registered 
by  such  Registrar.  In  a  suit  to  enforce  such  mort- 
gage it  was  objected  that  such  instrument,  not 
having  been  properly  registered,  could  not  be  re- 
ceived in  evidence.  Held,  following  the  opinion  of 
BEorGHTOX,  J.,  in  Sheo  Shunkur  Sahoy  v.  Eirdey 
Narain  Sahu,  I.  L.  R.  6  Calc.  25  :  5  C.  L.  R.  194, 
that  when  a  document  which  purports  to  have  been 
Tegistered  is  tendered  in  evidence,  the  Court  cannot 
reject  it  for  non-compliance  with  the  registration 
law  :  moreover,  that  the  mortgagor  could  not  be 
allowed  to  take  advantage  of  an  objection  which 
would  not  have  been  available  but  for  his  own 
wrongful  act.     Har  Sahai  v.  Qwrsyi  KrAH 

I.  Ii.  R.  4  AU,  14 


5. Presentation      of 

■documerft  by  agent — Power  of  attorney  not  executed 
and  authenticated  as  required  by  law — Validity  of  re- 
:gistration.  A  document  bearing  the  certificate  re- 
quired by  law  showing  that  it  has  been  registered 
must  be  treated  as  a  registered  document,  notwith- 
standing the  registration  procedure  may  have  been 
defective.  Held,  therefore,  where  a  document  bore 
the  certificate  required  by  s.  68  of  Act  XX  of  1866 
showing  that  it  had  been  registered,  that,  notwith- 
standing that  it  had  been  presented  for  registration 


s.  eO—concld. 


by  the  agent  of  the  person  executing  it  under  a 
power-of-attomey  not  recognizable  under  that  Act 
for  the  purposes  of  s.  34,  it  must  be  treated  as  a 
registered  document.  Mukhun  LaU  Panday  v. 
Koondun  LaU,  15  B.  L.  R.  228,  and  Muhammad 
Ewaz  v.  Birj  Lai,  1.  L.  R.  1  AU.  465,  referred  to, 
A  document  was  presented  for  registration  by  the 
agent  of  the  person  executing  it  authorized  by  a 
power-of-attorney  not  recognizable  under  the 
registration  law,  and  was  admitted  to  registration. 
Held,  that  the  person  executing  such  document 
could  not  be  allowed  to  object  to  the  validity  of  its 
registration  by  reason  of  its  having  been  registered, 
under  a  power-of-attorney  not  recognizable  under 
the  registration  law,  such  person  being  herself 
responsible  for  the  defect  in  resristration.  Har 
Sahai  V.  Chunni  Kuar,  I.  L.R.  4  All.  14,  followed- 
Ikbal  Begam  f.  Sham  Suxdab 

I.  Ii.  R.  4  AIL  384 

SB.    60,  87 — Registration  of  a  deed — 


Om  ission  to  seal.  The  sealing  of  a  deed  is  not  an 
essential  part  of  the  act  of  registration.  The  omis  • 
sion  of  the  Registering  Officer  to  seal  a  deed  is  a 
mere  defect  of  procedure,  and  the  defect  is  cured 
by  the  provisions  of  s.  87  of  the  Reristration  Act. 
SiTA  Nath  Basdopadhaya  v.  BissESsrR  Roy 
CHArDHTTRi  (19011         .  .       6  C.  W.  N.  528 


ss.  64,  65- 

See  ante,  s.  28 


I.  Ii.  R.  25  Bom.  50 


8.69  (1871,  8.  69;  1866,8.  80)— 

Rides  by  Registrar-General — Act  XX  of  1866, 
s.  80.  S.  80,  Act  XX  of  1866,  in  no  way  empowered 
the  Registrar-General  to  pass  any  rule  directing  by 
what  particular  description  of  evidence  a  person  pro- 
ducing a  deed  to  be  registered  shall  prove  his  right 
to  have  it  registered  ;  nor  could  it  empower  him  to 
frame  a  special  law  different  from  the  ordinary  law 
of  evidence  as  to  what  fact  shall  be  proved  by  oral 
and  what  by  documentary  evidence.  ^Vhere  all  the 
executants  of  a  deed  admit  before  the  Registrar- 
General  that  they  have  executed  the  deed,  that 
officer  has  nothing  to  do  with  the  recitals  of  the  deed, 
or  with  its  possible  operation  as  regards  third 
parties,  e.g.,  a  minor  whose  rights  are  reserved  in 
the  deed.     In  the  matter  of  Ram  CEr>T)ER  Biswas 

16  W.  R.  180 

s.  72— 


See  Fai^sk  Evtdexcb — General  Cases. 

I.  L.  R.  10  Calc.  604 

See  Parties — Parties  to   Suits — Regis- 

TBATIOX,  Stms  FOB, 

I.  L.  R,  8  Bom.  260 
ss.  72— IB- 


See  Sakctiok  for  Pbosecutiox — ^Whbbh 
Sasctiox  is  Necessary  or  otherwise 
I.  L.  R.  15  Mad.  138 
I.  Ii.  R.  15  AU.  141 
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EEGISTKATION"    ACT    (III     OP      1877) 

— contd. 
s.  73  (1871,  s.  73  ;  1866,  s.  84)— 


EEGISTRATIOM"    ACT     (III     OF    1877> 

— contd. 
s.  73 — concld. 


See  Appeal — Acts — Registbation  Act. 
3  Bom.  A.  C.  104 
9  W.  B.  122 
8  "W.  B.  266 

See  False  Evidence — General  Cases. 

I.  Ii.  R.  10  Cale.  604 

See  Review — Okders    Subject  to   Re- 
view .         .  10  B.  Ii.  B.  294 
I.  L.  B.  2  Calc.  131 
L.  B.  3  I.  A.  221 

Refusal  to  regis- 
ter— Petition  hy  vendor  to  have  document  registered — 
Person  "  claiming "  under  document.  A  deed  of 
sale  executed  by  the  vendor  alone,  which  recited 
that  the  vendor  had  received  the  purchase -money 
and  that  the  purchaser  had  been  put  into  possession 
was  presented  for  registration  by  the  vendor,  the 
purchaser  not  being  present.  The  Registrar 
refused  to  register  the  document,  on  the  gound 
that  the  deed  had  not  been  deUvered  and  no  consi- 
deration had  passed  the  vendor  having  stated 
that  he  had  not  received  the  purchase-money.  In 
refusing  to  register,  the  Registrar  beheved  that 
the  deed  was  of  the  vendor's  own  creation.  The 
vendor  apphed  by  petition  to  the  High  Court  to 
establish  his  right  to  have  the  document  registered. 
The  alleged  purchaser  repudiated  th  esale.  Held  (by 
the  majority  of  the  FuU  Bench),  that  as  it  appeared 
on  the  face  of  the  document  itself  that  the  peti- 
tioner was  not  a  person  "  claiming  "  under  it,  the 
petition  could  not  be  entertained  under  the  provi- 
sions of  s.  73  of  the  Registration  Act.  Per  Stuaet, 
C.J. — That  the  mere  fact  that  it  did  not  appear  on 
the  face  of  the  deed  that  the  petitioner  could  claim 
under  it  did  not  preclude  the  Court  from  entertain- 
ing the  petition,  but  under  the  circumstances  of 
the  case,  the  registration  of  the  deed  should  not  be 
ordered.  Per  Oldfield,  J. — That  it  was  the  duty 
of  the  Court  to  order  the  registration  of  the  deed,  as 
it  was  executed  and  the  requirements  of  the  law  ful- 
filled, without  entering  into  the  question  whether 
or  not  the  petit  oner  could  claim  under  it.  In  the 
matter  of  the  petition  of  BiSH  Nath 

I.  L.  B.  1  All.  318 

ss.  73,  74,  75,  76  and  77— Refusal  hy 


tion  of  the  time  necessary  for  obtaining  a  copy  of 'the 
Sub-Registrar's  reasons  for  refusing  to  register. 
When,  under  these  circumstances,  an  application  is 
made  to  the  Registrar  after  the  time  limited  has 
expired,  and  is  rejected  on  the  ground  of  limitation, 
such  rejection  cannot  be  considered  as  a  refusa  to 
register,  within  the  meaning  of  cl.  (6)  of  s.  76  of  the 
Act.  Bhagwan  Singh  v.  Khuda  Bakhsh,  I.  L.  R. 
3  All397;Edunv.  Mahomed  Siddik,  I.  L.  R.  9 
Calc.  150  ;  Lakhimani  Chowdhrain  v.  Akroomoni 
Chowdhrain,  I.  L.  R.  9  Calc.  851  ;  Shama  Charan 
Das  V.  Joyenoolah,  I.  L.  R.  11  Calc.  750  ;  Kunhimmu 
V.  Viyyathamma,  I.  L.  R.  7  Mad.  535  ;  and  Veeram- 
ma  V.  Abliah,  I.  L.  R.  18  Mad.  99,  referred  to. 
Udit  Upadhiav.  Imam  Bandi  Bibi  (1902) 

.-•-         .,  I.  L.  B.  24  All.  402 

—  s.    74 — Sub-Registrar    holding    inquiry 


Sub-Registrar  to  register,  on  the  ground  of  denial  of 
execution — Application  to  Registrar,  to  order  registra- 
tion, not  made  within  the  prescribed  time — Suit  in  Civil 
Court  to  compel  registration,  barred.  When  registra- 
tion of  a  document  has  been  refused  by  a  Sub- 
Registrar  under  s.  71  of  the  Indian  Registration 
Act,  1877,  on  the  ground  of  denial  of  execution  by 
one  of  the  alleged  executants,  no  suit  wiU  lie  in  a 
Civil  Court  to  compel  registration,  unless  an  appli- 
cation has  been  made  to  the  Registrar  under  s.  73 
of  the  Act  to  establish  the  right  of  the  applicant  to 
have  the  document  registered,  and  has  been  made 
"  within  thirty  days  after  the  making  of  the  order  of 
refusal."  In  computing  the  period  of  thirty  days 
within  which  such  last-mentioned  application  must 
be  made,  the  applicant  is  not  entitled  to  the  execu- 


under  order  of  the  Registrar — Liability  of  witness 
giving  evidence  in  such  inquiry  to  prosecution — 
Registration  Act,  s.  82.  An  inquiry  under  s.  74  of  the 
Registration  Act  should  be  made  by  the  Registrar 
himself.  He  cannot  delegate  his  power  to  any 
one  else.  A  Sub-Registrar  holding  such  an  inquiry 
under  an  order  of  the  Registrar  cannot  be  said  to 
be  acting  in  execution  of  the  Registration  Act  in 
any  proceeding  or  enquiry  under  that  Act.  An 
order  for  the  prosecution  of  a  witness  under  s.  82  of 
the  Registration  Act,  who  gives  evidence  before  the 
Sub-Registrar  in  such  an  inquiry,  is  wrong  in  law. 
Mata  Dayal  v.  Queen-Empress 

I.  L.  B.  24  Calc.  755 
ss.  76,  77— 

See  Registration,  Suit  for. 

I.  L.  B.  29  All.  284 
s.  77— 


See  ante,  ss.  73,  74,  75,  76  and  77. 
See  Appeal — Acts — Registration  Act. 
I.  L.  B.  8  Bom.  269* 

See  Parties — Parties  to  Suits — Regis- 
tration, Suits  for. 

I.  L.  B.  4  Calc.  445 
I.  Ii.  B.  8  Bom.  269 

1.  Suit     to  enforce   registra- 

tion— Limitation  Act  {XV  of  1877),  s.  7— Suit  by 
infant  to  enforce  registration — Special  rule  of  limi- 
tation. The  Registration  Act,  1877,  being  a  special 
Act  complete  in  itself,  the  provisions  of  the  Limi- 
tation Act,  s.  7,  do  not  apply  to  suits  instituted 
under  s.  77  for  a  decree  directing  a  document  to 
be  registered.  Held,  accordingly,  that  a  suit  by 
an  infant  to  enforce  the  registration  of  a  convey- 
ance, having  been  instituted  more  than  thirty 
days  after  refusal  on  the  part  of  a  Registrar  to 
register  it,  is  barred  by  limitation.  Veeramma  v. 
Abbiah         .         .     .         .  I.  Ii.  B.  18  Mad.  99 

2. Suit   to    establish 

right  to  registration — Act  XX  of  1866,  s.  84.  In  an 
application  for  registration  made  on  the  27th  March 
1866,  before  the  new  Registration  Law  (XX  of  1866> 
came  into  operation,  it  was  held  that  it  was  lawful 
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REGISTBATION    ACT     (III    OF    1877) 

— contd. 

s.  77— contd. 

for  any  person  interested  to  institute  a  regular  suit 
to  establish  his  right  to  registration  xmder  s.  15,  Act 
'XVI  of  1864,  notwithstandins  the  provisions  of 
8.  84,  Act  XX  of  1866.  Bheemui-  :Mahtook  v. 
OLnrussA  alias  BEorM  Jax  .         .     8  W.  K.  423 

3.  Suit  to  enforce  re- 
gistration— Refusal  to  register.  S.  15,  Act  XVI 
of  1864,  was  held  to  apply  only  to  cases  in  which 
the  Registrar  had  improperly  refused  to  register  an 
instrument.  Gooboo  Doss  Dctt  v.  Dwakka 
Kath  Ma^tna        .         ,         ,      6  W.  K,  Mis.  61 

4. Suit  to  enforce  re- 
gistration— Refused  to  register.  Held,  under  s.  15, 
Act  XVI  of  1864,  that  a  suit  to  enforce  registration 
lay  -nhere  one  of  the  parties  to  the  deed  refused  to 
register  it.  ELbishex  Kishore  Chaitd  v.  Mohomed 
Zt-kahoollah  .  Agra  P.  B.  148  :  Ed.  1874,  111 

5. Suit  to  enforce  re- 
gistration— Refused  to  register.  According  to  s.  15  of 
Act  XVT  of  1864,  a  regular  suit,  and  not  a  miscella- 
neous appLcation,  must  be  brought  to  compel  a 
Registrar  to  register.  Mutckdhakee  Lat.t.  v. 
Fuzn.  HossEDf         .         .        6  W.  E.  Mis.  131 

Ikayat  Axi  v.  FxnazrxD  Au       .         2  Agra  21 

6.  ■ Refusal  to  register 

— Suit  for  inforcing  registration — Act  XTI  of  1864, 
s.  17.  Where  the  Registrar  for  any  cause  refused  to 
register  a  deed  of  sale  presented  for  registration 
under  the  provisions  of  s.  17  of  Act  XVI  of  1864, 
the  law  did  not  provide  that  the  applicant  could 
bring  a  suit  against  the  vendor  to  enforce  registra- 
tion, unless  there  was  an  express  condition  or  con- 
tract to  register.  SooBjrcii  Bmy  v.  Boodhes- 
srBEE 10  W.  E.  313 

Ahsvna  Begtjm  v.  Kheebxtn  Sisgh 

10  W.  E,  360 

Refusal  to  register- 


Suit  for  possession  and  for  entry  of  money  in  register. 
A  party  after  purchasing  a  property,  apphed  to 
have  his  deed  registered  ;  but  the  vendor  not  attend- 
ing to  admit  the  execution,  the  Deputy  Registrar 
refused,  under  Act  X^T  of  1864,  to  register,  and 
referred  the  applicant  to  the  Civil  Court.  AppHca- 
tion  was  accordingly  made,  under  s.  15,  to  the 
Principal  Sudder  Ameen  who,  after  hearing  the 
vendor's  plea  that  the  whole  consideration  had 
not  been  paid,  ordered  the  registration  to  be  made, 
and  this  was  accordingly  done  on  2nd  February 
1866.  Held,  that,  though  the  Deputy  Registrar's 
order  was  a  proper  one,  the  appUcation  to  the 
Civil  Court  was  warranted  by  the  terms  of  s.  15 
and  the  Civil  Court  had  jurisdiction  in  the  matter. 
Ram  Lal  Sisgh  %.  Thakoob  Dyal  .    8  W.  E.  576 

8.  Suit     to     compel 


EEGISTEATION    ACT    (III    OF    1877) 

— contd. 


S.  77— <ontd. 


9. 


Procedure  in  suit 


registration  — Deed  presented  after  time.  Under  Act 
XVI  of  1864,  a  decree  to  enforce  registration  could 
not  be  passed  in  respect  of  a  deed  presented  for 
registration  four  months  after  the  execution  of  the 
deed.   Oojn-  MmfDui,  v.  Hebasutooixah  MrifDn, 

7  W.  E.  150 


to  enforce  registration.  Where  it  was  necessary  to 
institute  a  suit  under  s.  15  of  Act  XVI  of  1864 
(Registration  Act)  in  order  to  cnfore  registration, 
the  suit  was  limited  to  that  object.  The  Court 
would  not,  after  making  the  order  to  compel  regis- 
tration, suspend  the  further  hearing  of  the  case  until 
registration  had  been  effected,  and  then  proceed  to 
consider  and  decide  upon  the  right  of  the  parties. 
Khadae  Saib  v.  Khadab  Bibi      .         3  Mad.  149 

10. (1871,  B.      76)  —  Suit  ^  after 

application  for  registration  is  rejected.  Qua  re: 
Whether,  after  an  order  has  been  made  under  s.  76 
of  the  Act  rejecting  an  application  for  registration, 
it  is  open  to  the  parties  benefited  by  a  deed  to  pro- 
pound it  in,  and  to  obtain  its  registraiton  by  means 
of  a  regular  suit.  In  the  matter  of  the  petition  of 
ABDXTLum         .  .        I.  L.  E.  2  Cale.  131 

B.C.  REAsrT  HossErK  r.  Abdooixah 

26  W.  E.  50  :  L.  B.  3  I.  A.  221 

11.  Denial  of  execu- 
tion. What  is — Suit  to  compel  registration.  Refusal 
to  admit  execution  of  a  document  is  a  denial  of 
execution  within  the  meaning  of  the  Registration 
Act  of  1877,  and  so  also  is  a  wilfid  refusal  or  neglect 
to  attend  and  admit  execution  ;  and  where  such 
refusal  or  neglect  occurs  a  suit  will  lie  under  s.  77 
for  the  piir|X)se  of  having  the  document  registered. 
Radhakissex  Rowba  Dak>-a  v.  Choo>"eeeoix 
Dr-rr     .      L  L.  E.  5  Calc.  445 :  5  C.  L.  E.  172 

12.  Denial  of  execu- 
tion— Suit  to  enforce  registration — Right  of  suit — 
Registration  Act,  ss.  35,  73,  and  76.  Where  the 
executant  of  a  document  did  not  appear  before  the 
Sub-Registrar,  although  summons  was  issued  to 
such  executant,  and  the  Sub-Registrar  thereupon 
refused  to  register  the  document  : — Held,  in  fa 
suit  under  s.  77  of  the  Registration  Act  to  en- 
force registration  of  the  document, — (i)  That  the 
case  was  one  of  "  denials  "  of  execution  within  the 
meaning  of  ss.  35  and  73  of  the  Registration  Act 
(III  of  1877).  Lvclhi  Xarain  Kehttry  v.  Satcowrie 
Pyne,  I.  L.  R.  16  Calc.  189,  and  Radhakissen 
Rowra  Dakna  v.  Chooneelall  Dutt,  I.  L.  R.  5 
Calc.  445,  referred  to.  (ii)  That  an  application 
to  the  Registrar  made  under  s.  73  of  the 
Act  in  this  case  was  properly  made  under  that 
section,  (ui)  That  the  order  of  the  Special  Sub- 
Registrar  to  whom  the  case  was  referred,  refusing 
registration  of  the  document  was  equivalent  to  an 
order  by  the  Registrar,     (iv)  That  the  case  came 

i  under  cl.  (a)  of  s.  76  of  the  Act,  and  the  present  suit 
I  did  he  under  the  provisions  of  s.  77.  Kcdbathi 
t    Begum  r.  NAJIB^^-SESSAi    ,    I.  L.  E.  25  Calc.  93 

13.  — and   s.  34 — Refusal  to  \  register 

— Time  for  attendance  before  Registrar  to  admit 
execution.  Although  s.  34  of  the  Registration 
Act,  1877,  lays  down  that  no  document  shall 
be  registered  unless  the  persons  executing  the  same, 
I  their  representatives,  assigns,  or  authorized  agents, 
i    appear  before  the  Sub-Registrar  within  the  periods 
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EEGISTRATIOIT    ACT     (III     OP     1877) 

— contd. 
,  .  s.  77 — contd. 

allowed  for  presentation,  yet  this  section  is  directly 
subject  to  s.  77,  and  that  section  nowhere  provides 
any  time  within  which  the  parties,  their  repesenta- 
tives,  assigns,  or  authorized  agents,  shall  appear  to 
admit  execution.  All  that  is  required  in  order  to 
maintain  a  suit  under  s.  77  is  that  there  must  be  a 
refusal  to  register  by  the  Sub-Registrar,  an  appeal 
Avithin  time  to  the  Registrar,  a  refusal  by  the  Regis- 
trar, and  a  suit  filed  in  the  Civil  Court  within  one 
month  from  the  order  of  the  Registrar  refusing 
registration.  Shama  Charan  Das  v.  Joyexoolah 
I.  Ii.  R.  11  Calc.  750 


14. 


-Suit  for  registra- 


tion of  docuynent.  An  application  having  been  made 
under  s.  73  of  the  Registration  Act,  the  Registrar 
passed  the  following  order:  "All  the  parties  have 
not  appeared  ;  the  appeal  is  struck  off.  It,  however, 
seems  to  me  that  the  order  of  the  Sub-Registrar 
was  quite  correct."  Held,  that  the  mere  fact  of  the 
applicant  not  having  adduced  any  evidence  before 
the  Registrar  did  not  make  his  order  one  not 
refusing  registration  within  the  meaning  of  s.  76  ; 
nor  was  the  applicant  precluded  on  that  ground 
alone  from  pursuing  his  remedy  under  s.  77  by  a 
civil  suit.  Sajibullah  Sirkar  v.  Hazi  Khosh 
MoHAMED  Sirkar         .         I.  L.  R.  13  Calc.  264 

"iSJ" and     ss.    72    and    73-^Suit 

to  compel  registration.  Under  the  Registration  Act 
of  1877,  a  suit  to  compel  registration  is  maintain- 
able only  when  the  provisions  of  s.  77  of  the  Act 
have  been  complied  -with.  A  person  omitting  to 
make  an  application  to  the  Registrar  as  provided 
by  s.  73  within  the  time  provided  by  s.  72  cannot  be 
said  to  have  complied  with  the  conditions  precedent 
to  a  suit  under  s.  77.  Indep  mdentlv  of  s.  77  of 
the  Act,  no  suit  will  lie.  Bhagwan  Singh  v.  Khuda 
Baksh,  I.  L.  R.  3  All.  397,  followed.  Ram  Ghulam 
v.  Chofey  Lai,  I.  L.  R.  2  All.  4T,  dissented  from. 
Edttst  v.  Mahomed  Siddik 

I.  L.  R.  9  Calc.  150  :  11  C.  L.  R.  440 

16^  and  s.  74 — Refusal    to     execute 

^pgd — Suit  to  compel  registration.  If  the  non- 
registration of  a  deed  has  resulted  from  the  re- 
fusal of  one  of  the  parties  to  it  to  execute  it,  that 
matter  must  be  inquired  into  by  the  Registrar  as 
directed  by  s.  74  of  the  Registration  Act,  before  any 
right  to  sue  under  s.  77  can  arise  ;  and  unless  the 
requirements  of  the  Act  have  been  complied  with, 
no  cause  of  action  arises  under  s.  77.  Edun  v. 
Mahomed  Siddik  I.  L.  R.  9  Calc.  150,  followed. 
Lakhimo>«t  Chowdhrain  v.  Akroomoni  Chow- 
DHRAiN  .  I.  Ii.  R.  9  Calc.  851  :  12  C,  L.  R.  527 


17. 


Compulsory      re- 


gistration— Execution  of  document  admitted — Can- 
cellation of  document.  On  the  26th  January  1892 
the  defendant  executed  a  conveyance  of  certain  land 
to  the  plaintiff.  On  the  26th  May  1892  the  plaintiff 
presented  the  conveyance  for  registration,  but  regis- 
tration was  refused.  The  plaintiff  now  sued  for  a 
decree  directing  that  the  conveyance  be  registered 
under    the    Registration    Act,    1877,    s.  77.     The 


REGISTRATION     ACT     (III    OP    1877) 

— corttd. 


s.  77 — contd. 


defendant  pleaded  that  the  conveyance  had  been 
cancelled.  Held  (wdthout  determining  the  question 
of  cancellation),  that  the  plaintiff  was  entitled  to 
the  decree  prayed  for.  The  only  question  for 
decision  in  a  suit  under  this  section  is  the  factum 
of  execution.  Balambal  Ammal  v.  Arttnachala 
Chetti       .         .         .         I.  L,  R.  18  Mad.  255 

18. and  ss.  36  and  72  to  76— 

Compidsory  registration — Suit  to  compel  regis- 
tration. The  plaintiff  and  defendant  agreed  that, 
in  consideration  of  a  sum  of  money  already  paid 
and  of  a  further  sum  to  be  paid  on  the  completion 
of  the  transaction,  the  defendant  should  transfer  a 
certain  mortgage  to  the  plaintiff,  and  an  instru- 
ment of  transfer  was  prepared  and  executed  to 
give  effect  to  that  agreement,  but  it  was  not 
registered.  The  plaintiff  now  sued  for  a  decree 
compelling  the  defendant  to  execute  and  register 
that  or  a  similar  instrument.  Held,  that  the 
plaintiff  was  not  entitled  to  a  decree  for  compulsory 
registration,  and  should  have  proceeded  under 
Registration  Act,  ss.  36,  72  to  77.  Venkatasami 
V.  Kristayya        .         .      I.  Ii.  R.  16  Mad.  341 


19.  — 


'Suit  for  Registra- 


tion of  a  conveyance — Poiver  of  Court  to  inquire  into 
the  gemiineness  as  well  as  the  validity  of  a  document — 
Effect  of  execution  of  conveyance  by  a  certificated 
guardian  in  contravention  of  the  terms  of  permis- 
sion granted  by  the  District  Judge — Guardians 
and  Wards  Act  (VIII  of  1S90),  s.  30.  In  a  suit 
under  s.  77  of  the  Registration  Act,  a  Court  can- 
not go  into  any  matter  affecting  the  validity  of  a 
document  apart  from  its  genuineness.  The  ques- 
tion of  its  validity  must  be  determined  in  a  suit 
properly  framed  for  that  purpose.  Balambal 
Ammal  v.  Arunachala  Chetti,  I.  L.  R.  18  Mad. 
255,  approved.  Where  therefore  a  document  was 
executed  by  the  certificated  guardian  of  a  minor 
in  contravention  of  the  terms  of  permission  accorded 
by  the  District  Judge  : — Held,  that  the  Court  under 
s.  77  directed  its  registration,  if  only  the  document 
was  proved  to  be  genuine,  although  the  document 
was  voidable  at  the  instance  of  the  minor  under  s.  30 
of  Act  VIII  of  1890.  Raj  Lakhi  Ghose  v.  Debex- 
dra  Chundra  MoJtJMDAR  I.  Ii.  R.  24  Calc.  686 

1  C.  W.  K".  444 


20. 


_    and    s.     73.     A    Sub-Regis- 


trar having  refused  to  "register  certain  documents 
on  the  ground  that  their  execution  was  denied,  the 
plaintiff  appealed  to  the  Registrar,  who  rejected 
the  appeal  because  it  was  not  preferred  within  thirty 
days  as  required  by  s.  73  of  the  Registration  Act, 
1877.  The  plaintiff  thereupon  brought  a  suit  to 
have  the  documents  registered.  Held,  that,  by 
virtue  of  the  provisions  of  s.  77  of  the  ^Registration 
Act,  the  Court  was  not  competent  to  'order  regis- 
tration.     KUNHIMMTJ  V.  VlYYATHAMMA 

I.  Ii.  R.  7  Mad.  535 


21. 


Refusal  to  register 


on  ground  of  denial  of  execution — Suit  for  registra- 
tion.    A  Sub-Registrar  refused  to  register  a  bond 
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:BEGISTRATI0H"    act     (HI    of    1877) 
— contd- 

s.  17— contd. 


ACT    (III    OF    1877) 


-as  the  obligor  denied  the  execution  of  it.  The 
obligee,  instead  of  applying  to  the  Registrar  tinder 
8.  73  of  Registration  Act  in  order  to  estabhsh  his 
right  to  have  such  bond  registered,  sued  the  obligor, 
claiming  a  decree  directing  the  registration  of  such 
bond.  Held,  that  such  suit  was  not  maintainable. 
Bam  Ghwlam  v.  Chotey  L<il,  I.  L.  B.  2  All.  46, 
observed  upon.  Bhagwax  Sixgh  v.  ELhttda 
Bakhsh  .         .         .         I.  L.  R.  3  A-IL  397 


22. 


Contract  of  sale — 


Suit  to  enforce  registration  of  conveyance.  Held, 
where  a  person  had  agreed  to  sell  to  another  certain 
immoveable  property,  and  had  conveyed  the 
same  to  him  by  a  deed  of  sale  which,  under  the 
Registration  Act  of  1877,  required  registration,  and 
the  vendor  refused  to  register  such  deed,  that  it 
was  not  incumbent  on  the  vendee  to  take  steps 
under  that  Act  to  compel  the  vendor  to  register 
before  he  sought  relief  in  the  Civil  Court,  but  that 
he  was  at  liberty  without  doing  so  to  sue  the  vendor 
in  the  Civil  Court  for  the  registration  of  such  deed. 
Ram  Ghttlam  v.  Chotey  Lal 

I.  L.  R.  2  AU.  46 


23. 


Lease,      suit     to 


compel  registration  of — Bight  of  suit.  Certain  leases, 
whose  lessor  had  refused  to  be  a  party  to  registering 
the  lease,  without  applying  for  registration  to  the 
Sub-Registrar  or  Registrar,  brought  a  suit  within 
four  months  of  the  execution  of  the  lease,  claiming 
that  the  lessor  might  be  ordered  to  cause  the  lease 
to  be  registered.  Held,  that  such  a  suit  would  lie 
independently  of  the  Registration  Act  (III  of  1877) 
and  that  s.  77  of  the  said  Act  would  not  apply  so  as 
to  bar  the  suit.  Bam  Ghulam  v.  Chotey  Lal,  I.  L. 
B.  2  AU.  46,  approved.  Bhagunn  Singh  v.  Khuda 
Bakhsh,  L  L.  B.  3  AU  397,  and  Edun  v.  Mahomed 
Siddik,  I.  L.  B.  9  Calc.  151,  distinguished.  ABorx- 
LAH  Khax-  V.  Jaxki         .         I.  L.  R.  16  AIL  303 

24.  and    ss.    24,     73,    74,    75, 

76 — Order  for  registration — Finality  of  order — 
Befusal  to  register — Application  to  establish  right 
to  registration — Suit  for  registration.  Where  an 
application  for  registration  of  a  sale-deed  had  been 
presented  after  the  expiry  of  the  period  prescribed 
by  law  for  registration,  and  had  been  dealt  with 
under  s.  24  of  the  Registration  Act,  and  the  Regis- 
trar had  passed  an  order  under  that  section  directing 
that  the  document  should  be  registered  on  payment 
of  the  prescribed  fine,  and  such  fine  had  been  paid: 
— Held,  that  the  requirements  of  the  law  had  been 
complied  with,  and  that  it  was  not  competent  for 
the  successor  in  oflBce  of  the  Registrar,  dealing  with 
the  document  under  s.  74  of  the  Registration  Act, 
to  go  behind  the  order  of  his  predecessor,  nor  was 
it  for  the  Court,  in  a  suit  instituted  under  s.  77,  to 
ijuestion  the  propriety  of  that  order,  which  was 
"given  in  pursuance  of  a  discretionary  power  allowed 
to  a  Registrar  to  accept  documents  for  registration 
after  the  time  prescribed.  Dcega  Sesgh  v. 
Mathttra  Das  .         .       I.  L.  E.  6  All.  460 


REGISTRATION 

— contd. 

8.  n —contd. 

Under  the  Registration  Acts  of  1866  and  1871,  a 
suit  to  enforce  registration  after  refusal  of  registra- 
tion could  not  be  brought ;  the  procedure  provided 
in  those  Acts  was  by  petition,  and,  if  necessary, 
appeal.     Sepahee  Sixgh  v.  Chcxdun- 

2  N.  W.  160  :  Agra  F.  B.  Ed.  1874,  213 

Behari  Lall  v.  Kc:n-dax  Lal    .     7  N".  W.  103 
TuLSi  Shau  v.  Mahadeo  Das. 

2  B,  L,  R.  A.  C.  105 

S.C.  TOOLSEE  SaHOO  V.  MOHADEO  DoSS 

10  W.  R.  483 

Rahmatflla  v.  SABirrrLLA  Kagchi 

1  B.  Ii.  R.  F.  B.  58 
10  "W.  R.  F.  B.  51 
Mahomed  Ohid  r.  Kalee  Pekshad  Sixgh 

24  W.  R  320 

In  the   matter  of  the  petition  of  Saxkar  Dobet 

4  B.  L.  R,  A.  C.  65 

S.C.  Obhoy  CnrKx  MoHAPATrrR  v.   Shuxkub 

Dobet     .    .    .        12  W.  R.  500 

Upholding  SrxKrK  Dobey  v.  Obhey  Chttrx 
MoHAPrTTrK  .         .  12  W.  R.  385 

Fati  Chaxd  SAHr  r.  Lilambep.  Sixgh  Da? 

9  B.  L.  R.  433 
14  Moo.  L  A.  129 
16  W.  R.  P.  C.  26 

The  remedy,  however,  given  by  these  Registra- 
tion Acts  by  appeal,  where  a  registry  officer  refused 
to  register,  did  not  affect  the  remedy  by  suit  to 
compel  the  vendor  to  do  all  that  is  legally  requisite 
to  complete  the  sale,  including  the  registration  of 
the  deed.  Ramphti.  Lall  i*.  Chtxdee  Pep.shad 
1  N.  W.  204  :  Ed.  1873,  287 


25. 


Suit     to  compel 


defendant  to  register  or  give  up  deed  to  he  registered 
— Bight  of  suit.  On  the  expiration  of  a  zur-i-peshgi 
ticca  granted  to  plaintiff  by  defendant,  the  latter 
executed  a  kobala  of  the  property  forming  the  sub- 
ject of  this  suit  for  a  consideration.  The  kobala 
was  drawn  up,  signed  by  defendant,  and  delivered 
to  plaintiff's  servants  to  be  registered  with  his  con- 
sent ;  but  the  defendant  subsequently  got  it  away 
from  them  and  never  went  to  the  registry  office, 
and  the  deed  could  not  be  registered.  The  defend- 
ant denied  these  facts,  and  pleaded  that  he  had 
given  a  mokurrari  lease  to  a  third  party  six  days 
after  the  date  of  the  alleged  execution  of  the  kobala. 
The  lower  Appellate  Court  found  the  plaintiff's 
case  established  and  ordered  defendant  to  restore 
the  deed  'of  sale  for  the  purposes  of  registration 
and  use,  and  declared  the  sale  good  and  valid, 
plaintiff  having  already  obtained  possession.  Held, 
that  plaintiff  had  a  right  to  the  remedy  sought 
and  that  his  suit  was  not  barred  by  the  Registra- 
tion Act.  Shtjmshare  Ali  v.  Ltjtafut  Kuheesl 
T.AT.T.A  Thakooe  Sahoy  v.  Mahomed  Lootfoollah 

18  W.  R.  504 
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REGISTRATION     ACT     (III     OF     1877) 

— contd. 


s.  77 — contd. 


26. 


Suit  to  enforce 


registration  on  refusal  of  party  wlio  ovght  to  register — 
Implied  contract  to  register.  Whether  an  action  ■nill 
lie  against  the  maker  of  an  instrument  requiring 
registration  to  render  it  valid,  for  a  refusal  to  get 
such  instrument  registered  depends  upon  the  ques- 
tion whether  there  is  a  contract,  express  or  implied, 
on  the  part  of  the  maker  to  register  it.  Such  a  con- 
tract is  not  to  be  implied  in  every  case.  Girdhar 
Dalpat  v.  Haribhai  Narayan   .  7  Bom.  A.  C.  3 


27. 


Refusal  to  registe^ 


-Suit  to  enforce  contract.  A  sold  certain  property 
to  B,  and  received  part  of  the  purchase-money  in 
advance,  the  rest  to  be  paid  after  registration  of  the 
deed  of  sale.  When  the  deed  was  executed  and 
taken  to  the  registry  office,  A  objected  to  the  regis- 
tration, on  the  ground  that  the  full  price  had  not 
been  paid,  and  the  Deputy  Kegistrar  returned  the 
deed  to  him,  and  he  sold  the  property  to  other  parti- 
es. Held,  that  it  was  a  suit  to  enforce  a  contract 
from  which  the  vendor  had  receded,  and  notmth- 
standing  the  subsequent  sale  to  a  third  party  and 
registration  of  such  subsequent  deed,  there  was 
nothing  in  the  registration  law  to  prevent  plaintiff 
from  enforcing  this  contract.  Bheemul  Math'X'N 
V.  Olimtjssa  alias  Begum  Jak         .     8  W.  R.  423 

28.  . Suit  for  posses- 
sion, for  damages  for  refusal  to  register,  and  for  enforc- 
ing registration, — Effect  of  execution,  of  deed  required 
hy  law  to  he  registered.  The  owner  of  a  share  in  a 
talukh  granted  a  se-patni  thereof  to  the  plaintiff, 
but  before  registration  granted  a  se-patni  to  the 
Bengal  Coal  Company.  In  a  suit  against  the  owner 
and  the  Company  for  possession  of  the  se-patni 
talukh,  for  damages  caused  by  the  refusal  to  register, 
and  also  for  compelhng  registration  of  the  se-patni 
pottah  : — Held,  that  the  suit  was  not  maintainable  in 
a  Civil  Court,  as  the  plaintiff's  title  rested  upon 
an  unregistered  deed  ;  that  there  was  no  cause  of 
action  a^s  against  the  company  to  enforce  registra- 
tion of  the  pottah  ;  and  that  a  distinct  stipulation  is 
not  necessary  to  bind  a  person  to  cause  registra- 
tion of  a  deed  required  by  law  to  be  registered,  but 
he  virtually  agrees  to  do  so  when  he  executes  a 
contract,  which  by  the  law  in  force  requires  regis- 
tration.    Prabhtjram  Hazra  v.  Robinson 

3  B.  L.  R.  Ap.  29  :  11  W.  R.  398 

But  see  Tripura  Sttndari  v.  Rasik  Chtjndra 
Kanungui  .  6  B.  L.  R.  Ap.  134  :  15  W.  R.  189 

29. Suit  on   hovA — 

Failure  to  register  according  to  agreement — Cause  of 
action.  A  executed  a  bond  in  favour  of  B,  but 
failed  to  cause  the  registration  of  the  same. 
Before  the  amount  secured  by  the  bond  became  due, 
B  sued  A  for  recovery  thereof,  on  the  ground  that, 
as  A  had  agreed  to  get  the  bond  registered,  but 
failed  to  do  so,  B  was  entitled  to  recover  the  amount 
advanced  by  him.  Held,  that  B  had  no  cause  of 
action.  Guru  Prasad  Roy  v.  Dhanput  Singh 
5  B.  L.  R.  Ap.  46  :  14  "W.  R.  20 


REGISTRATION     ACT     (III     OF     1877) 

— contd. 

s.  11— contd. 

See  Court  of  Wards  v.  Nitta  Kali  Debi 

2  B.  Ii.  R.  A.  C.  353  :  12  W.  R.  287 


30. 


Refusal  to   regis- 


ter— Suit  to  enforce  registration.  A  suit  lies  against 
a  vendor  and  another  for  recovery  and  registration 
of  a  document  wrongfully  taken  back  from  a 
Registrar  upon  such  Registrar's  refusal  to  register 
the  same  on  account  of  certain  false  statements- 
made  by  the  parties  objecting  to  the  registration. 
MiTTER  Sein  v.  Narain  Singh 

1  N.  W.  206  :  Ed.  1873,  289 

31.  Suit  to  enforce 
deed.  Where  a  deed  had  been  registered,  though 
possibly  improperly  registered,  under  s.  36,  Act 
XX  of  1866,  a  suit  for  enforcement  of  the  deed  was 
maintainable,  Unmole  Singh  v.  Ram  Bhunjan 
MissER         ....  3  Agra  407 

32.  ' Suit     to  compel 

registration  of  document  not  compulsorily  registrable. 
Under  the  Registration  Act  of  1877,  a  suit  lies  by  a 
purchaser  to  compel  registration  of  his  kobala  in  a 
case  in  which  the  value  of  the  property  conveyed 
is  under  RlOO,  and  in  which,  therefore,  the  regis- 
tration of  the  deed  is  not  compulsory.  Topa  Bibi 
V.  Ashanullah  Sardar    .     I.  L.  R.  16  Calc.  509 


33. 


and     ss.      23,     24,     76— 


Limitation  for  registration  or  order  of  refusal  of 
a  document  admitted  for  registration  by  Registrar 
— Denial  of  execution — Refusal  to  attend — Limita- 
tion for  suit  xiTuler  s.  77  of  the  Registration  Act. 
No  period  is  prescribed  by  Act  III  of  1877  within 
which  a  document  which  has  been  admitted  for 
registration  may  be  registered,  or  within  which  the 
order  of  refusal  by  the  Registrar  to  register  the 
document  must  be  made.  There  is  nothing  in  ss.  76- 
and  77  to  compel  the  Registrar,  in  cases  where 
there  has  been  no  express  denial  of  execution,  but 
where  the  executant  refuses  to  attend  at  his  oflBce, 
to  make  his  order  of  refusal  within  the  time  limited 
for  admission  of  execution  by  ss.  23  and  24.  Limi- 
tation in  respect  of  a  suit  under  s.  77  begins  to  run 
from  the  date  of  such  order.  Mukhun  Lull  Panduy 
V.  Koodun  Lall,  15  B.  L.  R.  228,  L.  R.  2  I.  A.  210; 
24  W.  R.  75,  and  Shama  Churan  Das,  v.  Joyenoolah, 
I.  L.  R.  11  Calc.  750,  reUed  on.  In  the  matter  of 
Butlobelmry  Benerjee,  11  B.  L.  R.  20,  dissented  from. 
LucKHi  Narain  Khettry  v.  Satcowrie  Pyne 

I.  L.  R.  16  Calc.  189- 

Affirming  on  appeal,  Satcowrie  Pyne  v.  Luckh' 
Narain  Khettry  .       I.  L.  R.  15  Calc.  538 

34. Suit  to  compel  regis- 
tration— Discretion  of  Registra  rin  acceptance  of  docu- 
ment for  registration  under  s.  24  of  the  Registration  Act 
— Registrable  dociunent  with  another  document  annex- 
ed, the  latter,  if  presented  hy  itself,  being  beyond  time 
—Rpgistration  Act  (III  of  1877),  ss.  24,  34,  and  75. 
A  registrable  document,  which  had  been  executed 
by  the  plaintiff  on  the  one  part  and  by  the  defend 
ants  T  and  one  M  on  the  other  part,  was  accepted 
for  registration  by  the  Sub-Registrar  of  Bombay 
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s.  77 — contd. 


after  four  months  from  the  date  of  e^c^i^Von^nr  ir 
s.  24  of  the  Resristration  Act  (III  of  1877).     M 
Bubsequently  adimtted  execution  and  the  document 
was  registered  as  against  him  ;  but  the  defendant  I 
objected  to  its  registration,   and   the  Eegistrar  re- 
fused to  register  it.     The  plaintifi  then  brought  this 
suit  under  s.  77  of  the  Registration  Act  praymg  for 
an  order  directing  the  registration  of  the  document. 
The  defendant  contended  that  the  document  ought 
not  to  have  been  accepted  for  registration  without 
inquiry  as  to  whether  the  failure  to  present  it  withm 
four  months  had  been  caused  by  urgent  necessity  or 
unavoidable  accident,  and  at  the  hearmg  of  the 
case  counsel  for  the  defendants  proposed  to  ask  the 
Registrar's  clerk  in  his  examination  whether  any 
such  inquiry  was  made.     Held  (in  the  origmal  Court 
by  FrtTOS,  J.),  foUowing  Durga  Singh  v.  ^a'"^';" 
Das,  I.  L.  B.  6  All.  460,  that  the  question  should  be 
disallowed,    the    Court    having  no   jurisdiction  to 
inquire  into  the  exercise  of  the  Registrar's  discretion 
under  s.  24  of  the  Registration  Act.    Held,  on  appeal, 
by  Fakkan,  C.J.,  and  Stbachey,   J.,  that   when   a 
Redstrar  has  directed  under  s,  34  that  the  document 
shall  be  accepted  for  registration,  the  Court  cannot 
inquire  under  ss.  77  and  24  into  the  propriety  of 
that  direction.     Durga  Singh  v.  Mathura  Das,  I.  L. 
B.    6  AU.    460,   approved   of   and   followed.     The 
proviso  to  s.   34  allows  a  further  period  of    four 
months  (in  addition  to  the  four  months  allowed  by 
s.  24)  within  which  to  appear  subject  to  the  condi- 
tions set  out  in  the  proviso.     The  defendants  execu- 
ted   and    delivered    two    documents,  A  and  B,  to 
the  plaintiff,  A  being  an   agreement  of    equitable 
mortgage,  and  B  an  agreement  that  they  would 
register  A  and  do    all    things  necessary  therefor, 
and,  in  case  they  failed  to  do  so,  to  pay  whatever 
the  plaintiff  could  claim   under    A    if  it  had  been 
registered.     The    plaintiff   obtained   an   order   for 
the  registration  of  A,  but  failed  to  present  it  for 
registration  within  thirty  days  after  such  order  as 
required  by  s.  75  of  the  Registration  Act,  and  when 
he  did  present  it,   registration   was  consequently 
refused.     He  subsequently  lodged  document  B  for 
registration  with  A  as  an  annexure  to  it,  and  it  was 
accepted  on  payment  of  a  penalty  under  s.  24  of  the 
Registration  Act.     The  Registrar,  however,  refused 
to  register  B  on  the  grounds  (i)  that  without  A  there 
would  be  nothing  to  show  to  what  property  B  refer- 
red, and  (ii)  to  register  A  as  an  annexure  to  B  would 
be  contrary  to  the  provisions  of  s.  75,  which  limited 
the  time  for  registration  to  thirty  days.     The  plaint- 
iff then'brought   this  suit  under  s.  77  praying  for  an 
order  for  the  registration  of  B  with  its  accompani- 
ment A  within  thirty  days  from  the  date  of  decree. 
Hdd  (in  the  original  Court  by  FrLTON,  J.),  that 
B,  being  a  registrable  document  of  which  execution 
had  been  admitted,  and  it  having  been  presented 
within  time  and  accepted  under  s.  24  of  the  Regis- 
tration Act,  ought  to  be  registered,  the  document  A 
being  copied  out  as  an  annexure.     Decree  according- 
ly. Quaere  :  As  to  the  effect  such  registration  might 
have  on  A,  and  whether  it  would  render  it  efficacious 
as  a  registered  document.     Hdd,  on  appeal,  by  Fab- 


EEGISTEATION    ACT     (III    OP    1877> 

— contd. 
s.  77— contd. 


BAIT,  C.J.,  and  Stbachet,  J.,  that  the  decree 
ordering  the  registration  of  B  was  correct.  The 
document  was  a  mere  personal  covenant  to  do  a 
particular  act  with  reference  to  a  particular  docu- 
ment. There  was  nothing  on  the  face  of  it  to  sho\r 
that  the  accompanying  document  referred  to  in  it 
related  to  immoveable  property.  The  registering 
officer  would  travel  out  of  his  functions  if  he  were  to 
institute  an  inquiry  as  to  what  was  the  nature  of 
the  document  referred  to.  Hdd,  ako  (varying  the 
decree  of  the  lower  Court),  that  document  A  should 
not  be  copied  as  an  annexure  to  document  B.  If 
document  A  were  in  the  nature  of  a  schedule  or 
appendix  to  document  B,  then  the  two  documents 
could  be  registered  as  one  ;  but  as  they  appeared  to 
be  two  distinct  documents  separately  stamped  and 
executed  for  different  objects,  they  could  not  be  so 
registered.  The  Registrar  had  no  power  to  inquire 
what  document  was  referred  to  in  the  document  he 
was  asked  to  register.  If  he  could  not  register  the 
two  documents  as  one,  neither  could  the  Court  do  so 
under  s.  77.  TnxocKCHA^D  Hakkath  v.  GoKrx- 
BHOYMn.cHAia)  .         .      I.  Ii.  B.  21  Bom.  724 

s.c.  in   Court    below,  Goktxbhoy  MTXCHA^-D  r. 
TrxLocKCHA>-D  Haesath    .  I.  L.  E.  21  Bom,  69 


35. 


and    s.    24 — Suit     to    compd 
document — Bight      of    suit.     Xo 


registration      of      

suit  lies  under  s.  77  of  the  Registration  Act  (HE 
of  1877)  against  an  order  made  under  s.  24  of  that 
Act  refusing  to  direct  a  document  to  be  accepted  for 
registration.     Gasgava  r.   Sayava 

I.  L.  B.  21  Bom.  699 


36. 


L  im  itation — Be- 


gistration — Sxiit  to  enforce    registration — Limitation 

Act  {XV  of  I'S 77),  55.  6,  14 — Period  of    limitation, 

commutation   of.     An   executant  of  a  document  not 

admitting   execution,    the  Sub-Registrar  refused  to 

register  it.     There  was  an  appeal  to  the   Registrar, 

who  also  refused  to  register.     Within  thii-ty  days  of 

j    the   dismissal    of   the    appeal,   an   applica'.ion  for 

1    review  was   filed   to   the  Registrar,  which  was  also 

I    dismissed.     On   a   suit   brought  in  the  Civil  Court 

I    to  enforce  the  registration   of  the  document,  after 

I    the  dismissal  of    the  said  application  for  review : — 

j    Hdd,  that  s.    14   of  the   Limitation   Act   had   no 

i    application    to  ■  the   present    case ;    and   that,   the 

j    suit  not  having  been  brought  within  thirty  days 

j    from  the    date     of   the    dismissal     of  the   appeal 

j    by  the  Registrar,  it    was    barred    by    limitation. 

i    Kogendra     Kath     Mullick    v.      ilathura     iJohm 

Parhi,  I.  L.  B.  IS  Calc.  368,  followed  in  principle  ; 

Yeeramma  v.  Abhiah,  I.  L.  B.  IS  Mad.  99  ;  Girija 

Nath  Boy  v.  Patani  Bibee,  I.  L.  B.  17  Calc.    263, 

referred   to  ;    and  Khetter  Mohan    Chuckerhvtty   v^ 

Dinahashy  Shaha,  I.  L.  B.  10  Calc.  265,  discussed.- 

ABDrL  Hakim  r.  LATiFr^xEssA  Khatfis  (1903) 

I.  Ii.  E.  30  Calc.  532  :  s.c.  7  C.  W.  N.  550 


37. 


Making  of    the 


order — Date  of  the  order — Date  of  communication — 
Bunning  of  time  for  suit.     The  expression  "  making 
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BEGISTRATION      ACT  (III    OF    1877) 

— contd. 

s.  77 — concld. 

of  the  order  "  in  s.  77  of  the  Indian  Registration 
Act,  III  of  1877,  means  not  merely  recording  the 
order  of  refusal  in  writing,  but  communicating  it  to 
the  party  concerned  so  as  to  bind  him  by  it.  Hence 
a  suit  brought  imder  the  provisions  of  s.  77  of  the 
Indian  Registration  Act  (III  of  1877)  for  a  decree 
directing  a  document  to  be  registered,  may  be  filed 
within  thirty  days  of  the  date  on  which  the  order  of 
refusal  was  communicated  to  the  party  concerned. 
Abdtjl  Ali  v.  Mieja  Khan  (1904) 

I.  Ii.  R.  28  Bom.  8 


REGISTRATION     ACT     (III     OF    1877) 

— contd. 


8.  82 — contd. 


38. 


Suit  to   compel 


registration — Limitation — Limitation  Act  {XV  of 
1S77),  ss.  5  and  6.  Held,  that  s.  5  of  the  Limitation 
Act,  1877,  applies  to  a  suit  brought  iinder  s.  77  of 
the  Registration  Act,  1877,  to  compel  registration 
of  a  document.  Beni  Prasad  Kvnri  v.  Dharaka 
Rai,  I.  L.  R.  23  All.  277,  followed.  Sueaj  Bali 
Prasad  v.  Thomas  (1905)   .    I.  L.  R.  28  All.  48 

39.    Decree  directing 

registration — Decree  not  providing  for  period  for 
registration — Non-presentation  of  document  ivithin 
thirty  days  of  First  Court's  decree  directing  registra- 
tion— Registration,  validity  of.  S.  77  of  the  Registra- 
tion Act  does  not  enact  that  the  documents,  of 
which  registration  is  directed  by  a  decree  made 
under  the  section,  must  be  presented  for  registra- 
tion within  thirty  days  of  the  passing  of  the  decree. 
In  a  suit  under  s.  77  of  the  Registration  Act  the 
decree  of  the  first  Court  simply  directed  the  docu- 
ment to  be  registered  and  said  nothing  about  its 
presentation  for  registration  within  thirty  days 
from  the  passing  of  the  decree  ;  after  an  imsuccess- 
ful  appeal  the  document  was  presented  for  registra- 
tion within  thirty  days  from  the  passing  of  the 
decree  on  appeal  and  was  registered.  Held,  that 
the  validity  of  the  registration  of  the  document 
could  not  be  questioned  on  the  ground  that  the 
document  had  not  been  presented  for  registration 
within  thirty  days  of  the  passing  of  the  first 
Court's  decree,  the  decree  having  imposed  no 
condition  to  that  effect.  Gopinath  Adhikaey 
V.  Gadadhar  Das  (1906)  .1.  L.  R.  33  Calc.  1020 

s.  82  (1871,   s.    80 ;  [1868,    ss.   91- 

94)— 

See    Charge — Form    of    Charge — For- 
gery    .         .    I.  Ii.  R.  30  Calc.  822 

See  False  Evidence — General  Cases. 

I.  Ii.  R.  10  Calc.  604 

I.  Ii.  R.  20  Calc.  719 

5  C.  W.  N.  44 

See  False  Personation. 

7  W.  R.  Cr.  99 
2  B.  Ii.  R.  A.  Cr.  25 

See  Magistrate,  Jurisdiction  of — Spe- 
cial Acts — Registration  Act. 

5  Bom.  Cr.  7 

See  Sentence — General  Cases. 

8  W.  B.  Cr.  16 


1. 


Inquiry  as  to  pro- 


per possession  of  receipt  to  take  back  document 
from  Registrar's  office.  An  inquiry  made  by  a  clerk 
of  a  registry  office,  with  a  view  to  ascertain 
whether  the  person  who  brings  a  receipt  to  take 
back  document,  which  could  not  be  returned  in 
the  first  instance,  and  for  which  a  receipt  was 
accordingly  given,  is  the  person  in  whose  possession 
the  receipt  ought  to  be,  is  an  inquiry  within  the 
meaning  of  the  Registration  Act,  VIII  of  1871, 
s.  80.  In  the  matter  of  the  petition  of  Bttnwary 
PoDDAR  .         .         .         .    23  W.  R.  Cr.  55 

and  B.  83 — Sanction  to  jyrosecu- 


tion.  It  is  not  necessary  that  sanction  could 
be  given  before  instituting  a  charge  under  s.  82  of 
the  Registration  Act.  Gopi  Nath  v.  KtrLDiP 
Singh      .         .         .  I.  L.  R.  11  Calc.  566 

3. Act  XX  of   1S66, 

ss.  93,  94 — Trial  by  Magistrate  of  charge  instituted  by 
him  as  Sub-Registrar.  The  proceedings  of  a  Magis- 
trate who  tries  prisoners  charged  with  having  com- 
mitted offences  under  ss.  93  and  94  of  the  Regis- 
tration Act,  XX  of  1866,  are  not  illegal  and  without 
jurisdiction,  or  otherwise  bad,  merely  because  the 
prosecution  was  (with  the  sanction  of  the  Registrar 
to  whom  he  was  subordinate)  instituted  against 
the  accused  by  the  same  Magistrate  in  his  capa- 
city of  Sub-Registrar.  Under  such  circumstances, 
where  it  can  be  done,  it  would  be  better  if  the  case 
were  tried  by  some  other  person.  Queen  v.  Hira 
Lall  Dass        .         .  .  8  B.  Ij.  R.  F.  B.  422 

s.  c.   Government   or  Bengal  v.   Hira    Lall 
Doss  17  "W.  R.  Cr.  39 

In  the  matter  of  Ramdyal  Sing 

5  B.  Ii.  R.  Ap.  89 

s.  c.  Queen  v.  Ram  Lochun  Singh 

18  W.  R.  Cr.  15 

{Contra)  In  re  Bharat  Chundra  Sen 

8  B.  Ii.  R.  426  note  :  14  W.  R.  Cr.  74 

Queen  v.  Nadi  Chand  Poddar 

24  W.  R.  Cr.  1 

4. Prosecution  under 

— Time  for  ordering  prosecution — Denial  of  exe- 
cution of  a  document — Refusal  to  register — Appeal 
from  the  refusal — Limitation.  On  the  petitioner 
denying  the  execution  of  a  document  in  favour  of 
A ,  before  the  Sub-Registrar,  that  officer  refused  to 
register  the  document.  Thereupon  A  lodged  a 
complaint  against  the  petitioner  for  cheating  tinder 
s.  417,  which  was  dismissed  under  s.  203,  on  the 
26th  March  1906.  Ort  the  27th  April  1906,  A 
appealed  to  the  Special  Sub-Registrar,  who  rejected 
the  appeal  for  not  having  been  preferred  within  the 
prescribed  period  of  30  days  from  the  Sub-Registrar's 
refusal  to  register,  but  at  the  same  time  submitted 
a  report  to  the  District  Registrar,  which  ultimately 
led  to  an  enquiry  with  the  result  that  a  proceeding 
was  drawn  up  against  the  petitioner  under  s.  82  of 
the   Registration  Act   (III  of   1877).     Held,  that 
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BEGISTBATIOTJ"    ACT     (III    OF    1877) 

— s.  82 — conid. 

under  the  circumstences  the  petitioner  should  not 
be  prosecnted  under  s.  82  of  the  Registration  Act. 
That  the  presentation  of  an  appeal  to  the  Special 
Registrar  after  the  time  limited  therefore,  against 
the  refusal  of  the  Sub-Registrar  to  register  a  docu- 
ment on  denial  of  execution,  does  not  give  any  locus 
standi  for  the  institution  of  a  proceeding  for  inquiry 
as  to  the  execution  of  the  document.  Sakaxbabi 
Debi  v.  Adaitta  GAXGrxi  (1906) 

12  C.  W.  N.  47 

ss.  82,  83— 

See  Saxctiox  to  PEosEcmoN — Where 
Sasctios  is  Necessary  or  othervtise. 
I.  L.  E.  11  Mad.  500 
s.  83  (1871,  s.  81  ;   1866,  ss,  93  to 


95)— 

See  False  Evidence — General  Cases. 

I.  li.  R.  10  Calc.  604 

See  JIagtstrate,  JrRiSDicnox  of — Spe- 
cial Acts — Registration  Act. 

5  Bom.  Cr.  7 
I.  li.  E.  7  Mad  347 

L  Act  XX  of    1866, 

s.  95 — Povctr  of  JRegisirar — Prosecution  of  offerue. 
A  Registrar  under  Act  XX  of  1866  was  competent 
tinder  s.  95  to  institute  a  proFecution  for  any  ofEence 
under  that  Act.     Queen  v.  Ramdhaet  Singh 

10  W.  E.  Cr.  5 


2. 


Act    XX  of  1866' 


8.  95 — Offence  under  Registration  Act — Sanction  for 
prosecution.  A  Sub-Registrar  under  Act  XX  of 
1866  had  no  power  to  investigate  regarding  the 
committal  of  an  offence  committed  before  him  in 
the  registration  of  any  document,  but  should  cause 
tlie  complainant  to  proceed,  under  s.  66  of  the  Code 
of  Criminal  Procedure  before  the  Magistrate,  or 
before  an  officer  authorized  to  receive  such  com- 
plaint. The  sanction  of  the  Registrar  under  s. 
95,  Act  XX  of  1866,  related  to  a  prosecution  to  be 
instituted  by  the  Sub-Registrar  for  an  offence 
under  the  Act.     QrEEN  v.  Haeidas  Kundit 

4  B.  Ii.  E.  Ap.  69  :  13  W.  E.  Cr.  21 

Act  XX  of  1866, 


9.  90 — Offence  under  Registration  Ad — Jurisdiction 
of  Sessions  Judge.  The  Sessions  Judge  had  jurisdic- 
tion to  try  a  case  of  abetting  false  personation  of  a 
witness  before  a  Registrar  of  Assurances,  under  s.  95 
of  the  Registration  Act  (XX  of  1866).  The  word 
"instituted"  in  that  section  should  be  construed 
to  mean  "  commenced."  Qiteen  v.  Sheogolam 
Dass  .  6  B.  Ii.  E.  F.  B.  692  :  15  W.  E.  Cr.  58 

{Contra)  QrEEN  v.  Asantxla 

6  B.  Ii.  E.  693  note  :  10  W.  E.  Cr.  21 

8.  84  (1871,  s.  82)— Evidence    Act  (I 


of  1872),  8.  3 — Sub- Registrar — Offence  committed 
during  a  judicial  poceeding — Meaning  of  tvord 
"  Court  "—Penal  Code,  s.  228.  By  s.  82  of  the 
Registration  Act,  1871,  a  Sub-Registrar  was  a  public 


EEQISTEATION     ACT    (III    OF    1877) 

— concld. 

s.  84— coTkrW. 


officer,  and  proceedings  before  him  were  judicial 
proceedings  within  the  meaning  of  s.  228  of  the 
Penal  Code,  and  as  he  was  legally  authorized  to  take 
evidence,  he  was  a  "  Court  "  as  defined  by  the  Evi- 
dence Act,  s.  3.  In  the  natter  of  the  petition  of 
Saedhaei  Lal 

13  B.  L.  E.  Ap.  40  :  22  W.  E.  Cr.  10 


s.  87— 


See  ante,  ss.  32,  34  ant)  87. 


See  ante,  s.  49 


13  C.  W.  N.  722 
5  C.  W.  K-.  528 


See  ante,  s.  60 

1- (1871    s.    85;    1866,-  s.    88) 

— Registration  after  proper  iim?.  The  accepting 
of  a  docum|^  for  registration,  after  the  expiration 
of  the  period  mentioned  in  part  IV  of  Act  XX  of 
1866,  is  not  a  mere  defect  of  procedure.  The  Regis- 
trar who  registers  a  document  so  presented  acts 
without  authority.  Rata'  Raghoba  Kamat  r. 
Anapuenabai  kom  Sitbalbhat      .      10  Bom.  98 

2. Presentation  for 

registration  to  officer  at  place  where  he  vras  officiating 
in  another  capacity — Illegal  procedure.  A  bond  was 
presented  for  registration  to  a  Sub-Registrar,  not  at 
his  public  office,  but  at  a  place  where  he  was  engaged 
in  his  duties  as  a  revenue  officer.  The  Sub-Registrar 
received  the  bond  and  registered  it  and  entered  it 
in  the  books  of  his  sub-registry.  He  should  only 
have  received  it  at  his  public  office.  As  no  person 
had  been  appointed  to  act  for  the  Sub-Registrar  on 
the  occasion  of  his  absence,  and  the  Sub-Registrar 
did  not  act  otherwise  than  in  good  faith,  it  was  held 
that  his  procedure,  although  erroneous,  did  not 
invalidate  the  registration  of  the  bond.  Kalian 
Mal  i;.  Bhawgati  .  .  7  N".  W.  119 

8.    90,    cL      (d) — Documents       pnir- 

portmg  to  he  or  to  evidence  grants  or  assignments  by 
Government  cf  land  or  interest  in  land.  The  agent  to 
the  (jOvemor-General  in  a  letter  to  the  Xawab  Baha- 
dur of  Moorshedabad  announced  the  intentions  of 
the  Government  as  to  his  position  and  income 
and  informed  him  that  he  was  to  have  possession 
of  the  State  lands  and  jewels.  In  a  suit  by  the 
son  of  the  Xawab  to  recover  possession  from  a 
person  wrongfully  in  possession  of  land  which 
was  held  by  the  lower  Courts  to  be  portion  of  such 
State  lands,  it  was,  inter  alia,  objected  that  the 
letter  required  registration.  Held,  that  the  letter 
operated  as  a  grant  or  an  authority  from  Govern- 
ment, and  was  exempt  from  registration  under 
the  provisions  of  s.  90,  cl.  {d).  of  the  Registration 
Act.  Hassan  Ali  v.  CHrxxEEPrT  Singh  Duoarh 
I.  L.  E.  19  Calc.  742 

EEGISTEATION"  OF  TEANSFEE. 

See  Transfer,  Registration  of. 
EEGISTEY  TICKET. 
possession  of  — 

See  PROsTriTTE  .    3  B.  L.  R.  A.  Cr.  70 
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HEGUIiATION. 

See  Bengal  REGtTLATiox. 
See  Bombay  Regxtx.ation. 
See  Madras  Regulation. 

1793— III— 


See  Limitation    .    I.  L.  K.  31  Calc.  314 

VIII,  s.  41— 

^ee  Chatjkidari  Chakean  Land. 

I.  L.  R.  33  Calc.  390  ;  596 

See  Chaukidari  Chakran  Act,  s.  50. 

I.  L.  R.  33  Calc.  596 


XI— 


See  Hindu  Law 


.     I.  li.  R.  32  Calc.  6 
I.  L.  R.  36  Calc.  590 

. XIX—  ** 

See  Grant        .       I.  L.  R.  35  Calc.  931 

XXVII— 

^ee  IVLlrket         .     I.  L.  R.  29  All.  740 

1800— X— 

See  Hindu  Law — Inheritance — Custom. 

I.  L.  R.  32  Calc.  6 

I.  Ii.  R.  36  Calc.  590 


1802— XXV- 

See  Hindu  Law 


10  C.  W.  N.  95 


s.  4 — Land     exempted    from     payment 

of  public  revenue  at  permanent  settlement— Resump- 
tion of  inam — Limitation — Exercise  by  Government 
of  its  prerogative  of  imposing  assessment  on  land  liable 
to  be  assessed — No  period  of  limitation.  Certain 
land  was  exempted  from  the  payment  of  public 
revenue  at  the  time  of  the  permanent  settlement. 
S.  4  of  Regulation  XXV  of  1802  declares  that  the 
Government  at  the  permanent  settlement  has 
"  reserved  to  itseK  the  entire  exercise  of  its  discre- 
tion in  continuing  or  abolishing  "  the  exemption 
of  such  lands  from  liability  to  pay  assessment  to 
Government,  and  the  permanent  settlement  of  the 
land  revenue  was  made  excluding  the  said  land. 
Held,  that  it  was  competent  to  Government  to 
impose  a  public  assessment  on  the  land.  Also,  that 
there  is  no  period  of  hmitation  prescribed  by  any 
law  ^^'ithin  which  alone  the  Government  should 
exercise  its  prerogative  of  imposing  assessment  on 
land  liable  to  be  assessed  with  public  revenue. 
Collector  of  Chingleput  v.  Kosalram  Naidu,  Second 
Appeal  No.  1352  of  1897,  unreported,  approved. 
Boddupalli  Jagannadham  v.  The  Secretary  op 
State  for  India  (1904)     .     I.  L.  R.  27  Mad.  16 

1803—11— 


See  Limitation 
_  1805-11— 


See  Limitation 


I.  Ii.  32  Calc.  669 


0  C.  W.  N.  673 
I.  Ii.  R.  32  Calc.  669 


REGUIi  ATION— COM  <d. 

1805— XII— 

See  Hindu  Law—  Custom. 

I.  Ii.  R.  36  Calc.  590 

I.  Ii.  R.  32  Calc.  8 

9  C.  W.  N.  676 


1806— XVII— 


See  Mahomed  an  Law. 

I.  Ii.  R.  28  All.  496 

See  Mortgage       ,        10  C.  "W.  M".  778 

—  1812— V— 

See  Benral  Tenancy  Act,  s.  74. 

10  C.  W.  N.  527 
VIII— 

See  Bettiah  Raj      .     13  C.  W.  N.  454 

1814-IV— 

See  Bettiah  Raj      .      13  C.  W.  N".  454 
See  Saltpetre  .  I.  Ii.  R.  36  Calc.  268 

1817— XX— 

See  Evidence  Act,  s.  32  (2) 

13  C.  W.  N.  71 


1818 — III,  deportation  under — 

See  Libel       .       I.  L.  R.  36  Calc.  883 

—  1819—11— 

See   Land    Registration    Act   (Bengal 
Act  VII  OF  1876). 

I.  K'R.  35  Calc.  747 


See  PuTNi  Tenure. 

I.  Ii.  R.  33  Calc.  140 

VIII— s.  3,  el.  (3)— 

See  Rent         .        I.  L.  R.  33  Calc.  140 
s.  134— 


See  Landlord  and  Tenant. 

I.  L.  R.  35  Calc.  737 

1822— VII— 

See  Market      .     I.  L.  R.  29  Calc.  740 
See  Pre-emption  .    I.  L.  R.  26  All.  549 

s.  9— 

See  Wajib-ul-Arz     .     10  C.  W.  N.  730 

Evidence  Act  (/    of 

1872),  s.  35 — Duties  of  Collectors  and  Settlement 
Officers — Entries  in  khewats  and  khataunis.  Under 
the  provisions  of  Regulation  No.  VII  of  1822 
settlement  officers  had  to  ascertain  "  the  real 
nature  and  extent  of  the  interests  held,  more 
especially  where  several  persons  may  hold  inter- 
ests in  the  subject-matter  of  different  kinds  or 
degrees,"  held,  that  this  inculded  the  case  of  mort- 
gagors and  mortgagees.  Held,  also,  that  entries 
in  khewats  and  khataunis  made  at  settlement 
under  Regulation  No.  VII  of  1822  are  admissible 
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TLEQTTLATlON—contd. 

1822— VII— cancH. 

in  evidence    under    s.    35,    Indian  Evidence    Act» 

1872.     EoBEKT  SKETitER  V.  Chaitdax  Sikgh  (1908) 

I.  L.  R.  31  All.  247 

1825— IX— 


REQUIiATION— confd. 


1825 -XI,  s.  4r-concld. 


(Se€  Limitation  Act  (XV  of  1877),  Sch. 
II,  Aht.  45  .         12  C.  W.  N.  910 

1825 — XI — AUuvion    and    dilution — 

Accretion — Auction-purchaser  at  a  sale  for  arrears 
of  revemte,  right  of,  to  accretion — Ees  judicata — Civil 
Procedure  Code  (Act  XI V  of  1882),  s.  13.  An 
auction-purchaser  of  an  entire  estate  at  a  sale  for 
arrears  of  revenue  is  entitled  to  recover  all  lands 
included  in  the  taluk  at  the  time  of  its  settlement  as 
well  as  all  lands  which  had  subsequently  accreted 
thereto  by  alluvion,  ^^^le^e  lands  had  in  fact  be- 
come dry  not  naturally  by  accretion  through  gradual 
alluvion,  but  by  the  derehction  of  the  river  by 
reason  of  the  diversion  of  its  water  through  an 
artificial  channel  Held,  that  the  mere  fact  that 
an  accretion  of  some  lands  had  commenced  before 
the  excavation  of  the  channel  would  not  give  the 
riparian  owner  a  title  to  the  rest  of  the  lands,  if  it 
were  found  that  they  were  not  formed  by  alUuvion. 
Kanta  Pbosad  Hajari  v.  Abdul  '  Jamie  Sadagab 
(1904)  .         .         .         .         8  C.  W.  M".  676 


See  Lajtdlobd  ajtd  Texakt. 

I.  L.  R.  33  Calc.  444 

Alluvion — Gradual  accession 


a  case  of  slow  and  gradual  accretion  by  the  inch  or 
foot  or  yard.  The  original  ownership  of  the  re- 
formed land  therefore  remained  unaffected.  Lopez 
V.  Muddun  Mohun  Thakur,  13  Moo.  I.  A.  467,  and 
The  Mayor  of  Carlisle  v.  Graham,  L.  B.  4  Ex.  361, 
referred  to.  THAKCEAEf  Eitraj  Koer  v.  Thakx:- 
KATS-  Sarfaraz  Koer  (1905  )  .  9  C.  W.  W.  889 
S.C.  L.  B.  32  I.  A.  165 


— Change  of  course  of  a  river  vnthin  a  short  space 
of  time.  Certain  land  belonging  to  village  P  on 
the  river  Gomti  was  submerged,  and  after  remain- 
ing submerged  for  a  not  very  lengthened  period 
again  reappeared.  But  on  its  reappearance  it  was 
found  to  be  on  the  opposite  side  of  the  river  and 
adjoining  village  T.  Held,  that  the  land  thu>  cut 
off  from  village  P  could  not  be  said  to  have  become 
part  of  village  T  by  "  gradual  accession  "  within 
the  meaning  of  s.  4  of  Bengal  Regulation  No.  iXI 
of  1825,  but  was  rather  land  merely  separated  from 
the  village,  of  which  it  formed  jwirt,  by  a  sudden 
change  in  the  com^e  of  the  river,  and  this 
being  so,  no  change  of  ownership  had  occurred, 
"  Gradual  accession  "  or  "  alluvion  "  means  an 
imperceptible  increase ;  and  land  is  said  to  be 
acquired  by  alluvion,  when  it  is  acquired  so  gra- 
dually that  it  cannot  be  said  how  much  is  added 
at  any  particular  moment  of  time.  Lopez  v. 
Muddun  Mohun  Thakoor,  13  Moo.  I.  A.  467,  and 
Hursuhai  Singh  v.  Syed  Lootf  Ali  Khan,  L.  E.  2 
I.  A.  28,  referred  to.  Rai  Krisha^t  Chast)r.\  v. 
Saidajt  Bibi  (1905)  .       I.  L.  R.  28  All.  256 

^  2,  JcL  (2)  Alluvion  and  diluvion 

— Act  XVIII  of  1876 — Ownership,  change  of— 
Reformation — Principles.  A  river,  which  separated 
two  estates  situated  respectively  on  its  north  and 
south  banks,  shifted  its  course  to  the^  north  laying 
bare  to  its  south  certain  lands  which  originally 
belonged  to  the  estate  on  the  north  bank,  but  so  as 
stiU  to  leave  a  channel  between  this  land  and  the 
-estate  on  the  south  bank.     Held,  that  this  was  not 


3. 


Law   of  alluvion 


j  and  dilxivion  (Reg.  XI  of  1825),  s.  4 — Non-occupancy 

I  raiyat,  if  entitled  to  accretion — Dastak,  if  should  be 

:  registered — Registration    Act  (III  of  1877),   s.    17. 

I  A   non-occujKincy  raiyat   is  entitled   to    claim  the 

j  benefit  of  cl.    1,    s.    4    of    Reg.    XI   of    1825,  and 

:  when  there  is  an   accretion   to  the  land  orisinaliy 

i  let  out  to  him  he  is  entitled  to  claim  it  in  his  right 

j  as   a   non-occupancv   raiyat.      Ahmttd    Bepari   v. 

;  ToHi  Mahomed  (1894)    .         .     13  C.  W.  K".  267 

I        4,   Law    of   alluvion 

\    and  diluvion  (Reg.  XI  of  1825),    s.    4 — Non-occu- 

I    pancy  raiyat,  if  entitled  to  claim  an  accretion.     A 

I    non-occupancy    raiyat    can    claim    the    benefit    of 

i    s.  4  of  Reg.  XI  of  1825  and  is  entitled  to   claim   an 

accretion  to  his  holding.     Amjad  Ali  r.  Kadebjam 

BiBEE(1908)  .         .         .      13C.  W.  N".  269 

See  Fishery  .        10  C.  W.  N.  540 

1827— XXVII,  s.  5— 

See   PBEsroEifCT   Small   Cavse   Courts 
Act      .         .      L  li,  R.  31  Bom.  138 

1828— VTI— 

See   Madras    REVE>-rE   Recovery   Act 
s.  59        .         .  I.  L.  R.  30  Mad.  367 


1872— III— 


See  Appeal- 


-REGULATIOys. 

6  C.  L.  R.  555 


ss.  5,  8 — 

See  Court- FEE  .     12  C.  "W.  N.  917 

See   Settlement  Officer. 

6  C.  L.  R.  555 

See  SoxTHAL  Pergunxahs  Settlement 
Regttlatiok. 

See  Subordinate  Judge. 

5  C.  L.  R.  128 
—  1876— IV— 

See  Jurisdiction — Suits  for  Land — Pro- 
perty IN  Dlffebent  Districts. 

I.  L.  R.  17  All.  483 
See  Tkrai  Regulation,  1876. 

1877—1— 

See  Ajmere  Courts  Regulation. 

I.  L  R.  2  AIL  819 
I.  L.  R.  21  AU.  163 

See  Reference  to  High  Court — Crvn, 
Cases  .         I.  L.  B.  21  All.  163 
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REGULATION— con^fi. 
1880—11— 


See  Assam  Froktier  Tracts  Regxjlatiok. 
—  1882— VII,  s.  9— 

See  Hindu  Law      .    I.  L.  R.  32  Gale.  6 
I.  li.  R.  29  All.  487 
VII,  s.  34— 

See  Criminal  Procedure  Code,  s.  145. 
13  C.  W.  N.  104 

1886-1— 

See  Assam  Land  and  Revenue  Regula- 
tion. 

See  Partition — Jubisdiction  of  Civil. 
Courts  in  Suios  respecting  Parti- 
tion .  .  I.  L.  R.  23  Gale.  514 
I.  L.  R.  24  Gale.  751 

-^    1891— III— 


^  Jhum    cultivation    in    Sylhet — 

Begtdation  extinguishing  proprietary  rights  and  giving 
compensation — Onus  of  proof  as  to  applicability  of 
Regulation — Question  of  fact,  concurrent  decisions 
of  Courts  in  India  on — Proof  of  reason  for  taking 
profits  of  jhutn  lands  into  account  in  estimating 
income  of  settled  estate — Long  possession  and  enjoy- 
ment as  proof  of  title.  Regulation  III  of  1891 
(issued  under  Statute  33  Vict.,  C.  3)  recited  in 
the  preamble  that  "  the  officers,  who  effected  the 
permanent  settlement  of  certain  estates  in  Sylhet 
included  for  the  purposes  of  assessment  among 
the  assets  of  those  estates,  under  the  designation 
of  jhum,  the  income  then  derived  by  the  jjroprietors 
of  those  estates  from  shifting  cultivation  carried  on 
by  them  or  their  dependents  beyond  the  limits  of 
those  estates ;  that  the  cultivation  shifted  from 
year  to  year  over  immense  and  altogether  undefined 
areas,  and  the  tracts  of  land,  over  which  they  ex- 
tended, were  not  specified  at  the  time  of  the 
settlement  and  in  consequence  of  this  right  of  vari- 
ous, and  in  some  cases  vague,  descriptions  are 
from  time  to  time  asserted  by  the  said  proprietors 
over  such  areas  ;  that  it  is  thus  impossible  for  any 
person  to  obtain  a  safe  and  clear  title  to  land 
in  those  areas,  and  the  extension  of  cultivation 
is  in  consequence  impeded,  and  that  it  is  expedi- 
ent that  the  rights,  if  any,  corresponding  to  the 
said  jhum  assets  should  be  commuted."  S.  2  en- 
acted that  all  such  rights  should  be  deemed  to 
have  been  extinguished  ;  and  by  s.  3  it  was  de- 
clared that  all  proprietors  of  such  estates  should 
be  entitled  to  compensation.  The  Government  ex- 
tended the  above  Regulation  to  certain  areas  under 
jhum  cultivation  belonging  to  the  appellants,  who 
and  their  predecessors  in  title  had  held  them  since 
1837.  In  a  suit  brought  against  the  Secretary  of 
State  for  India  in  Council  by  the  appellants,  they 
alleged  that  the  land  in  dispute  appertained  to 
talukhs,  which  had  been  settled  with  their  pre- 
decessors in  title  at  the  time  of  the  permanent  set- 
tlement, and  prayed  for  a  declaration  that  it  did 
not  come  within  the  operation  of  Regulation  III  of 
1891.  Held,  that  as  the  Government  were  claiming 
to  apply  to  lands,  which  had    undoubtedly  been 


REGULATIOK-— concW. 
1891— III— coKcM. 


long  in  the  enjoyment  of  the  predecessors  in  title- 
of  the  appellants,  a  Regulation  which  would  have 
the  effect  of  confiscating  proprietary  rights  and 
giving  compensation  in  exchange,  it  lay  upon  the 
Government  to  show  that  the  facts  of  the  case 
were  such  as  to  bring  it  within  the  operation  of 
the  jhum  lands  Regulation.  Held,  also,  that  the 
question  whether  lay  within  or  without  the  limits 
of  the  settled  estates  was  not  a  question  of  fact, 
on  which  the  concurrent  decisions  of  the  Courts 
in  India  could  be  accepted  as  final.  In  a  sense 
It  was  one  of  fact,  but  at  every  point  in  the  process 
of  reasoning  considerations  of  law  had  to  be  regard- 
ed. It  was  not  disputed  that  the  taluks,  held  by 
the  appellants  had  been  settled  with  their  predeces- 
sors in  title  at  the  permanent  settlement,  and  that 
the  profits  of  the  jhtmi  lands  in  dispute  had  then 
been  brought  into  account  in  estimating  the  assets 
of  the  talukhs,  but  the  parties  differed  as  to  the 
reason  why  they  had  been  so  taken  into  account. 
Held,  that  on  the  documentary  evidence  in  the  case 
there  was,  after  such  a  lapse  of  time,  not  sufficient 
to  show  whether  they  had  been  so  taken  into  ac- 
count, because  the  jhum  lands  formed  part  of  the 
settled  estate  as  contended  for  by  the  appellants, 
or  because  they  had  been  treat  ed  as  assets  accruing 
to  the  owners  of  the  settled  estate,  but  derived 
from  land  lying  outside  it  as  the  Government 
contended.  No  confident  conclusion,  therefore, 
could  be  drawn  from  the  evidence  as  to  whether 
the  disputed  land  was  part  of  the  settled  estate  oxr 
was  beyond  its  hmits.  Held,  however,  that  the  pos- 
session and  enjoyment  of  the  disputed  land  by  the 
appellants  and  their  predecessors  in  title  taken  to- 
gether with  the  instances  in  evidence  in  1842,  1843, 
and  1855,  in  which  it  had  been  confirmed  by  the 
Government,  was  sufficient  to  prove  their  title. 
Since  the  last  named  date  such  possession  and  en- 
joyment had  been  continuous.  Haidar  Khan  v^ 
Secretary  of  State  for  India  (1908) 

I.  L.  R.  36  Gale.  1 
li.  R.  35  I.  A.  195 
12  G.  W.  m.  1095 
1893— V— 

See  SoNTHAii  Pergunnahs  Justice  Re- 
gulations . 

REGULATIOW  LAW. 

See  Act  op  State        .     12  B.  L.  R.  120 
L.  R.  I.  A.  Sup.  VoL^^lO 
RE-HEARING. 

See  Bengal  Rent  Act,  1869,  s.  103. 

7  B.  L.  R.  207 

See  Civil  Procedure  Code,  1882. 

s.  108. 

s.  360         .         .  5  C.  W.  M".  8ie 

See  Companies  Act,  s.  169. 

I.  L.  R.  19  Bom.  208 

See  Discharge  of  Accused. 

I.  L.  R.  28  Calc.  662 
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Cause    Court,    Moftjssil — 
AXD       Procedcee — New 


BE  -HE  AEING— concW. 

See  FoKEiGN  Cottbt,  Judgment  of. 

I.  L.  K.  15  Mad.  82 

See   Judge — Death   of   Judge   before 

Judgment      .     3  B.  Ii.  E.  A.  C.  105 

See  Privy  Council,  Practice  of — Re- 
hearing. 

See  Review. 

See  Small 
Practice 
Trials. 

See  Small  Cause  Court,  Presidency 
Towns — Practice  and  Procedure — 
Re-hearing. 

EE-IKUOESEMENT. 

See  Bill  of  Exchange. 

I.  Ii.  E.  36  Cale.  291 

EELATIONSHIP. 

See  Security  for  Good  Behaviox:r. 

I.  L.  E.  25  Aa  131 

and  notoriety,  proof  of  publicity 


EEIiEASE— cofjcM. 


of— 


See  Burmese  Law. 

I.  L.  E.  36  Cale.  978 

statements  as  to — 

See  Evidence  Act,  s.  32. 

See  Evidence  Act,  s.  32  (5). 

13  C.  W.  N.  1 
See  Evidence,  admissibility  of. 

I.  Ii.  E.  34  Cale.  1059 

EEIiATOES. 

— Civil  Procedure    Code 

{Act  XIV  of  1S82),  s.  539— Suit  by  Advocate-General 
at  instance  of  relators  dismiss^ — No  a-p-peal  by 
Advocate-General — Appeal  by  relators — Maintain- 
ability. A  suit  having  been  brought  by  the  Ad- 
vocate-General, he  is  the  proper  party  to  appeal 
and  not  the  relators.  The  relators  are  not  parties 
to  the  suit  and  as  relators  they  have  no  right 
to  step  in  when  the  Advocate-General,  who  was 
plaintiff,  has  not  thought  fit  to  appeal  against  the 
dismissal  of  the  suit.  Jan  Mahomed  v.  Xurudin 
(1907)        .         .         .         I.  L.  E.  32  Bom.  155 

EEIiEASE. 

See  Easement  .  I.  L,  E,  35  Cale.  889 
12  C.  W.  N.  969 

See   Mortgage — ^Discharge    of    Mort- 
gage. 

See  Probate      .     I.  L.  E.  33  Cale.  116 

See  Stamp       .       I.  L.  E.  33  Bom.  657 


by  copareener — 


—   deed  of— 

See  STAiip  Act,  1879,  s.  39. 

I.  L.  E.  11  Mad,  40 

See  Stamp  Act,  1879,  Sen.  I,  Art.  54. 

L  Ii.  E.  15  Mad.  259 
I.  L.  E.  18  Mad.  233 

See   Stajip   Act   (II    of    1899),    Sch.    I, 
Arts.  23,  55  an-d  62  (e). 

I.  Ii.  E.  24  All.  372 


general  words  of— - 

See  Partnership,  account  of. 

U  C.  W.  N.  776 

—  of  claim  secured  by  mortgage — 
See  Mortgage — Foreclosure — Right  op 

Foreclosure    .     I.  L.  E.  7  All.  820 
See  Parties — Parties  to  Suits — Mort- 
gages, suits  concerning. 

I.  L.  E.  30  Cale.  755 

See  Registration  Act,  1877,  s.  17.  cl.  {b). 

I.  Ii.  E.  7  All,  820 

I.  Ii.  E.  2  AIL  554 

I.  L.  E.  3  Mad.  184 

See  Registration  Act,  1877,  s.  17,  gl.  (c). 

—  of  Government  rights — 

See  Confiscation  of  Property  in  Oudh. 
I.  L.  E.  4  Cale.  727 

—  to  one  of  several  partners — 


See  Contract  Act,  s.  44. 

I.  Ii  E.  4  Cale.  336 
BELIEF. 

See  Consequential  Relief. 

alternative — 

See  Bengal  Tenancy  Act,  s.  155. 

I.  Ii.  E.  30  Cale.  1063 

consequential — 

See  Court  Fees  Act,  1870,  s.  7  and  Sch. 
II,  Art.  17. 

See  Declaratory  Decree,  suit  for. 
See  Valuation  of  Suit — Appeals. 
See  Valuation  op  Suit — Suits — ^Decla- 
ratory Decree,  suits  for. 

not  asked  for  in  plaint — 

See      Plaint — General      Construction 
OF  Pleadings  .       5  C.  W.  K .  20 

specific  statement  of — 

See  Decree — Form  of   Decree — Gene- 
ral Cases        .       I.  Ii.  B.  4  Cale.  69 
2  N".  W.  415 

Foundation  for  relief— jPac/s 


1. 


-See  Hindu  Law  .  I,  L,  E.  33  Bom.  267 
VOL.  IV. 


and  documents  not  stated  or  referred  to  in  pleadings. 
A  plaintiff  cannot  be  entitled  to  reUef  upon  facts 
or  documents  not  stated  or  referred  to  by  himjin'his 

15  D 
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RELIEF— cow/(?. 

pleadings.     Mahomed  Zahoor  Ali  Khan  v.  Rtjtta 

KooER    .    9  W.  R.  P.  C.  9  :  11  Moo.  I.  A.  468 

LaLJI   RaTANJI    v.    GaNGARAM    TtlLJARAM 

2  Bom.  184  :  2nd  Ed.  176 

Kasim  Ali  Khan  v.  Birj  Kishore 

2  K".  W.  182 

Virasvami  Gramini  v.  Ayyasvami  Gramini 

1  Mad.  471 


2. 


_. Right  to  relief — Relief  con- 
sistent tvith  facts  stated  in  plaint.  A  plaintiS  is 
entitled  to  ask  for  any  remedy  which  the  Court  may 
think  proper  upon  the  state  of  facts  disclosed  in  his 
plaint  and  established  by  the  evidence  and  a  mis- 
take in  asking  for  a  particular  remedy  will  not  debar 
him  from  some  other  remedy  similar  in  its  nature 
and  not  more  extensive,  provided  it  re.-^uires  no 
change  in  the  facts.  Nudiar  Chand  Shaha  v. 
Prannath  Shaha  .         .         .       21  "W.  R.  8 

3.  Mistake  by  plaint- 
iff as  to  relief  to  which  he  is  entitled — Special 
relief.  AYhere  a  plaintiff  mistakes  the  relief  to 
which  he  is  entitled  in  his  special  prayer,  the  Court 
may  afford  him  the  relief  to  which  he  has  a  right 
under  the  prayer  for  general  relief,  provided  it  is 
such  relief  as  is  agreeable  to  the  case  made  by  the 
plaint.     Nistarini  Dasi  v.  ^Iakhanlall  Dutt 

9  B.  L.  R.  11 :  17  W.  R.  432 


4. 


General  prayer  for 


relief — Failure  to  establish  right  to  special  relief  asked 
for.  Although  the  plaintiff  was  found  not  to  be  en- 
titled to  the  special  relief  prayed  for,  the  Court  con- 
sidered he  had  established  a  case  in  which,  upon  the 
plaint  and  the  general  prayer  for  relief,  he  was  en- 
titled to  a  decree.     Gobind  Chunder  Mookerjee 

V.  DOORGAPERSAD  BaBOO 

14  B.  L.  R.  337  :  22  "W.  R.  248 

Prayer  for    gene- 


ral relief — Ignorance  of  exact  relief  entitled  to.  It 
may  very  well  be  that  a  plaintiff,  being  doubtful  as 
to  the  precise  form  of  relief  to  which  the  facts  proved 
may  entitle  him,  may  ask  the  Court  to  give  him 
such  relief  as,  under  the  circumstances,  the  Court 
may  think  fit  to  give.     Gtjngaram  Dutt  v.  Jtjn- 

MAJOY   MULLICK  .  ,  .       1  C.  L.  R.  144 

6. Specific    relief- 


Prayer  for  general  relief.  Under  the  prayer  for 
general  rehef,  specific  relief  may  be  granted  of  a 
different  description  from  the  specific  rehef  prayed 
for  by  the  bill ;  provided  the  bill  contains  charges 
putting  in  issue  material  facts  which  will  sustain 
such  relief.     Cockekell  v.   Dickens 

2  Moo.  I.  A.  353 
_  Prayer   for   gene- 


ral relief — Plaint,  relief  inconsistent  with.  Upon 
a  prayer  for  general  relief,  a  plaintiff  is  not  entitled 
to  any  rehef  which  is  inconsistent  with  his  plaint  ; 
therefore,  where  a  plaintiff  brought  a  suit  to  set 
aside  his  father's  will,  on  the  ground  that  he  had 
no  ix)wer  to  dispose  of  his  property,  but  that  the 
plaintiff  was  entitled  as  eldest  son  "and  heir-at-law 
according  to  Hindu  law,  the  suit  should  have  been 


RELIEF— cowf(f. 

dismissed  with  costs,  and  no  account  should  have 
been  decreed  to  the  plaintiff  in  respect  of  his  in- 
terest in  a  portion  of  the  property,  the  bequest  of 
which  was,  in  the  opinion  of  the  Court  below,  void 
for  remoteness.  Hirai.al  Mullick  v.  Matilal 
MuLLicK  .         .         .         .     5  B.  L.  R.  682 


8. 


Belief      inconsis- 


tent tvith  pleadings.  A  party  may  have  subordinate 
rights  awarded  when  they  arise  out  of  the  principal 
right  which  he  pleads.  But  when  a  defendant  j^leads 
distinctly  a  jaghirdar's  proprietary  right  against  a 
malik's  proprietary  right,  a  Court  cannot  award  a 
subordinate  right  of  occupancy  in  no  way  arising 
out  of  a  jaghirdar's  proprietary  right,  but  out  of  a 
raiyati  right  never  pleaded  by  the  defendant,  and 
in  fact  incompatible  with  his  case.  Panday  Bis- 
noNATH  Roy  v.  Bhyrub  Singh        .  7  W.  R.  145 


9. Alternative    relief 

— Prayer  for  relief  beyond  powers  of  Court.  "Where 
the  plaintiffs  claimed  possession,  but,  in  the  event 
of  the  defendants  being  found  entitled  to  hold  as 
tenants,  asked  the  Court  to  ascertain  at  what  rate 
the  defendants  were  entitled  to  hold,  and  direct 
a  lease  to  be  executed : — Held,  that,  whether  the 
plaintiffs  could  obtain  the  alternative  relief  prayed 
for  or  not,  their  suit  ought  not  to  be  dismissed,  as 
they  might  succeed  in  proving  their  title  to  the 
substantial  relief  sought.  Land  Mortgage  Bank 
OF  India  v.  Neeloo  Bhutto  .         .  21  W.  R.  125 


10. 


Alternative    case 


where  there  is  no  inconsistency  between  alternatives. 
Where  the  title  on  which  a  plaintiff  sues  is  put  for. 
ward  in  the  alternative,  and  the  two  parts  of  the 
alternative  are  not  inconsistent  with  each  other,  he 
ought  to  obtain  a  decree  if  he  makes  out  either 
branch  of  his  alternative.  Woodit  Singh  v.  Bul- 
DEO  Singh  .         .         .  21 W.  R.  12 


11. 


-  Relief  where 


plaintiff  asks  for  two  inconsistent  rights.  Quepre  : 
Whether,  where  a  plaintiff  asks  for  the  estabhsh- 
ment  of  two  rights,  and  it  appears  that  he  is  entitled 
to  one  of  them,  it  would  not  be  sufficient  to  give  him 
a  decree  for  that  one  and  to  insert  in  the  decree  a 
declaration  which  would  bar  his  right  to  that  which 
he  has  failed  to  establish.  Dhunput  Singh  v. 
Narain  Pershad  Singh      .         .       20  W.  R.  94 

See  Buoy  Keshub  Roy  v.  Obhoy  Churn  Ghosb 

16  W.  R.  198 

12.  ' Relief      granted 

different  from  that  prayed  for  in  plaint.  Where  the 
plaintiff  purchased  two-thirds  and  the  defendant 
one-third  of  the  right  and  interest  of  certain  judg- 
ment-debtors sold  in  execution  of  a  decree,  and  the 
plaintiff  paid  his  own  and  the  defendant's  quota  of 
the  purchase-money,  and  on  defendant's  failure  to 
reimburse  him  sued  for  possession  of  the  whole  pro- 
perty, on  the  ground  that  he  should  be  considered 
the  sole  purchaser,  and  the  lower  Court  directed  the 
defendant  to  pay  his  share  of  the  purchase-money 
to  the  plaintiff  with  interest  -.—Held,  that,  though 
the  relief  granted  by  the  Court  was  different  from 
that  asked  for  in  the  plaint,  the  order  should  not 
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be    disturbed    on   appeal,    as    it    did    substantial 
justice.  Brijoo  Ram  Misser  r.  Bhugwax  Das? 

7  W.  R.  180 


13. 


Plaint       asking 


far  more  than  plaintiff  is  entitled  to.  Where  a 
plaint  asks  for  more  than  the  plaintiff  is  entitled 
to,  the  Court  may  give  him  such  rcHef  £is  is  within 
the  Court's  jurisdiction,  and  a?  the  Court  may  deem 
him  entitled  to.  PixAiiBUK  Shaha  v.  Ramjoy 
Ghose 7  W.  R.  92 


14. 


Suit    for  posses- 


sion after  dispossession — Failure  to  prove  whcie 
claim.  A  plaintiff  proving  a  wrong  done  to  him, 
though  not  exactly  to  the  extent  of  which  he  com- 
plains, is  entitle!  to  relief,  though  not  to  the  extent 
or  on  the  ground  on  which  he  asks  it.  Baifnath 
Chatterjee  v.  Lakhiinani  Debi,  5  B.  L.  R.  514  note  : 
12  W.  R.  248,  explained  and  distinguished.  Bish- 
2foo  Pebshad  Bc:n->-ick  v.  Ra^i  Coomak  Deb 

22  W.  E.  2 


15. 


-Prayer   for   relief 


which  Court  cannot-  give — Land  Registration  Act 
iBeng.  Ad  VII  of  1S76),  s.  S9.  The  ttvU  Court  has 
no  power  to  set  aside  an  order  passed  under  the 
Land  Registration  Act,  and  when  a  prayer  for  such 
relief  is  contained  in  a  plaint  which  also  asks  for  a 
declaration  of  right  and  title  to  and  confirmation  of 
possession  in  property,  such  prayer  may  be  treated 
as  mere  surplusage.  LrcKsios  Sahi  Chowbhry  v. 
Kxscaxrs  Ojhais   .         .    I.  L.  R.  10  Calc.  525 


16. 


-Failure  to   prove 


case — Admission  by  defendants  as  to  portion  of 
claim — Partial  relief.  Held  per  Stcart,  C.J., 
<TxrEisER,  J.,  dissenting),  that  the  plaintiffs,  having 
failed  to  prove  the  averments  on  which  their  suit 
was  based,  were  not  entitled  to  any  relief  in  respect 
of  that  portion  of  the  property  in  suit  of  which  the 
defendants  admitted  their  possession  as  mortga^rees. 
Ratax  Kuar  v.  JrsvAX  Sesgh  I.  L.  R.  1  Ail.^94 


17. 


Title  to  equitable 


relief — Conduct  of  party.  AVhere  a  party  who,  as 
the  facts  really  stand,  would  be  entitled  to  eqtutable 
relief,  misrepresents  his  case,  falsely  charges  the  op- 
posite party  with  fraud  and  coUusion  and  does  not 
rely  on  his  equitable  rights,  he  will  be  debarred  by 
such  conduct  from  obtaining  any  relief  in  a  Court  of 
equitv.     Dru  Chaxd  v.  Moxohur  Laxl  Upadhya 

2  C.  L.  R.  18 


18.  _. 


Form   of    decree 

not  indicated  in  the  plaint,  but  indicated  in  the 
issues — Civil  Procedure  Code,  1SS2,  ss.  146, 147.  In 
a  suit  by  the  head  of  an  adhinam  for  declarations 
that  a  mnth  was  subject  to  his  control,  that  he  was 
entitled  to  appoint  a  manager,  that  the  present  head 
of  the  muth  was  not  duly  appointed,  and  his  nomi- 
nation by  his  predecessor  was  invalid  :  and  for 
delivery  of  possession  of  the  moveable  and  im- 
moveable properties  of  the  muth  to  a  nominee 
of  the  plaintiff,  it  was  admitted  that  the  defend- 
ant had  succeeded  to  the  management  of  the  muth 
■under  the  will  of  his  predecessor,  and  that  he  was 
not  a  disciple  of  the  adhinam,  and  it  was  found 
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(i)  that  on  the  evidence  as  to  the  usage  in  the 
establishment  in  question  the  head  of  the  muth 
is  entitled  to  appoint  his  successor,  but  his  elec- 
tion is  limited  to  members  of  the  adhinam  :  and 
the  head  of  the  adhinam  is  entitled  to  enforce 
this  rule,  though  he  is  bound  to  invest  a  disciple  pro- 
perly nominated  by  the  head  of  the  muth  ;  (ii)  that 
the  defendant  not  being  a  disciple  of  the  adhinam, 
his  appointment  was  invalid,  and  the  head  of  the 
adhinam  was  entitled  to  see  that  a  compet-ent  mem- 
ber of  the  adhinam  was  appointed  in  his  stead. 
Held,  that  the  plaintiff  was  entitled  to  declarations 
based  on  the  two  last -mentioned  findings  since  they 
were  comprised  in  the  issues  framed  under  ss.  146 
and  147  of  the  Code  of  Civil  Procedure,  although  the 
appropriate  form  in  which  the  decree  should  be 
passed  was  not  indicated  with  precision  in  the 
plaint  itself.  Giyaxa  Sambakdha  Paxdara  San- 
XADm  V.  Kaxdasami  Tambiras 

L  L.  R.  10  Mad.  375 


19. 


Relief  not  asked    for — Vari- 


ance between  pleadings  and  proof.  The  plaintiff, 
alleging  that  a  certain  lane  was  his  property,  and 
that  he  had  been  obstructed  by  the  defendants  from 
building  a  door  upon  it,  sued  for  an  injunction  and 
for  damages.  The  Court  held  that  the  plaintiff's 
title  to  the  land  was  not  established,  but  passed 
a  decree  declaring  that  both  the  plaintiff  and  the 
defendants  were  entitled  to  use  the  lane  by  right 
of  easement.  Held,  that  this  declaration,  which 
had  not  been  asked  for,  should  not  have  been  made, 
and  that  the  suit  should  have  been  dismissed  for 
want  of  proof  of  the  title  alleged  by  the  plaintiff. 
Sambayya  f.  Gopalakrishxamma 

I.  L.  R.  15  Mad.  489 


20. 


Inconsistent  cases 


set  up  in  the  alternative.     Defendant  1  mortgaged 
certain  premises  to  defendant  2  in  1SS4  and  to  the 
plaintiff    in    1885.     The   mortgage  to  the  plaintiff 
was  a  usufructuary  mortgage.     In  1887  defendant 
2  obtained  a  decree  on  his  mortgage,  and  in  execu- 
tion brought  to  sale  and  himself  became  the   pur 
chaser  of  the  mortgaged   premises.     The  plaintiff, 
who  was  in  possession  under  the  mortgage  of  1885, 
prayed  in   this   suit   that   the   prior    mortgage  be 
declared  fraudulent  and  void,  and  the  sale  in  execu- 
tion be  set  aside,  and  in  the  alternative  that  she  be 
de:lared  entitled  to  redeem  the   prior   mortgage. 
The   plaint  was  stamped  as  in  a  redemption  suit, 
and  the  Court  of  first  appeal  passed  a  decree  for 
redemption.     Held,   that    the  suit  should  be  dis- 
missed, since  after  the  sale  of  the  mortgaged  pre- 
mises in  execution  of  the  decree  obtained  by  de- 
fendant 2,  the  only  right  which  remained  to  the 
puisne  mortgagee  was  the  right  to  retain  possession 
until  her  mortgage  should  be  redeemed.     Semble  : 
Per  Best,  J.— It  is  open  to  a  plaintiff  who  is  not 
a    party  to    the  transaction  in  respect  of  which 
allegations  are  made  to  come  into  Court  seeking 
relief  in  the  alternative,  dependent  upon  what  may 
be  found  by  the  Court  to  be  the  true  facts  of  the 
case.     Quire:    Whether  the   Court   can    pass   a 
decree  for  redemption  when  the   plaint  seeks  only 
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a  declaration  of  the  right  to  redeem.  Pertjmal  v. 
Kaveei      .         .         .     .     I.  L.  R.  16  Mad.  121 

21.  — . Alternative  relief — Suit    for 

'possession  alleging  fartition,  hxd  failing  to  prove  it — 
Variance  between  pleading  and  proof.  The  plaint- 
iff sued  to  recover  possession  of  the  northern  half 
of  a  certain  plot  of  land,  alleging  that  it  had  fallen 
to  his  share  at  a  partition  made  in  1887,  and  that 
he  Mas  illegally  dispossess cd  thereof  by  the  defend- 
ant in  1890.  He  also  prayed  in  the  alternative 
that,  if  the  alleged  partition  were  not  proved, 
the  land  should  be  partitioned,  and  his  share  avard- 
ed  to  him.  The  suit  vas  dismissed  by  the  lower 
Courts  on  the  ground  that  the  alleged  partition 
was  not  proved,  and  that  no  order  for  partition  could 
be  made  in  the  face  of  the  plaintiff's  distinct  allega- 
tion that  it  had  already  taken  place.  Held,  that 
the  plaintiff's  allegation  of  partition  did  not  pre- 
clude him  from  seeking  the  alternative  relief  on  the 
strength  of  his  general  title.  Nikgapa  v.  Shivappa 
I.  li.  E.  19  Bom.  323 

22 Relief  not  founded   on   the 

pleadings  and  not  prayed  for— Bights  and 
title  touched  in  the  issnes  and  jnd  in  evidence, 
declaration  with  regard  to— Declaration  in  a  dis- 
missed svit,  effect  of.  Relief  not  founded  on  the 
pleadings  should  not,  as  a  rule,  be  granted.  But 
M'here  substantial  matters  which  constituted  the 
title  of  all  the  parties  are  touched  in  the  issues  and 
have  been  full}-  put  in  evidence  and  formed  the  main 
subject  of  discussion  and  decision  in  the  Courts,  the 
case  does  not  come  within  the  rule,  and  a  declara- 
tion of  the  rights  of  the  parties,  though  not  founded 
on  the  pleadings,  may  be  made.  Gobiis-d  P,ao  v. 
SitaEamKesho  .  I.  L.  R.  21  All.  53 

2  C.  W.  K".  681 
RELIGION. 

See    JuEiSDiCTiox     of  Civil     Couet — 

Religiox. 
See  Religious  CoMJirxixY. 

change  of — 

See  CrsTODY  of  Cfildeen. 

1.  L.  R.  16  Bom.  307 

I.  L.  R.  25  Calc.  881 

10  B.  L.  R.  125 

14  Moo.  I.  A.  309 

interference  of  religious  preju- 
dice with  common -law  rights — 
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offence  against — 
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Disturbing  religious  assembly 

— Penal   Code,    s.    29f> — Mahomedun   law — Hanifa 
and  Shafia  schools — JRight  to  say  "  Amin  "   loiidly 
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during  tvorship — Bengal  Civil  Courts  Act  [VI  of 
1S71),  s.  24— Evidence  Act  (I  of  1872),  s.  57  (1)— 
Mahomedan  Ecclesiastical  law — Judicial  notice^ 
A  masjid  was  used  by  the  members  of  a  sect  of 
Mahomedans  called  the  Hanifis,  according  to  whose 
tenets  the  word  "  Amin  "  should  be  spoken  in  a  lew 
tone  of  voice.  While  the  Hanifis  were  at  prayers, 
B,  a  Mahomedan  of  another  sect,  entered  the 
masjid,  and  in  the  course  of  the  prayers,  according 
to  the  tenets  of  his  sect,  called  oiit  "  Amin  "  in  a 
loud  tone  of  voice.  For  this  act  he  was  convicted 
of  voluntarilj-  disturbing  an  assembly  engaged  in 
religious  worship,  an  offence  pimishable  under  s. 
296  of  the  Penal  Code.  The  Full  Bench  (Mahmood, 
J.,  dissenting)  ordered  the  case  to  be  re-tried,  and 
that,  in  re-trying  it,  the  Magistrate  should  have 
regard  to  the  following  questions,  namely  : — (i) 
Was  there  an  assembly  lawfully  engaged  in  the 
performance  of  religious  worship  ?  (ii)  Was  such 
assembly,  in  fact,  disturbed  by  the  accused  ?  (iii) 
Was  such  disturbance  caused  by  acts  and  conduct  on 
the  part  of  the  accused  by  ^hich  he  intended  to 
cause  such  disturbance,  or  which  acts  and  conduct, 
at  the  time  of  such  acts  and  conduct,  he  knew  or 
believed  to  be  likely  to  cause  such  disturbance  ? 
Held,  by  Mahmood,  J.,  that  the  discussion  occasion- 
ed by  th.e  act  of  the  accused  having  presumably 
taken  place  during  the  interval  when  the  prayers 
were  not  going  on,  the  assembly  was  not  at  that 
time  "  engaged  in  the  performance  of  religious  wor- 
ship," and  was  not  "  disturbed  "  within  the  mean- 
ing of  s.  296  of  the  Penal  Code  ;  that  in  reference 
to  the  terms  of  s.  39  of  the  Code,  the  accused  did 
not  disturb  the  assembh^  "  voluntarily  ;"  that  he 
was  justified  by  the  Mahomedan  ecclesiastical  law  in 
entering  the  mosque,  and  joining  the  congregation 
in  saying  the  word  "  Amin  "  loudly  if  ho  thought 
fit,  and  his  conduct  fell  within  the  purview  of  s.  79 
of  the  Penal  Code,  and  was  therefore  not  an  offence 
under  s.  296.  Beatty  v.  Gillbanks,  L.  B.  9  Q.  B. 
D.  30S,  referred  to.  Also,  per  Mahmood,  J.,  that 
liaving  regard  to  the  guarantee  given  by  the  Legisla- 
ture in  s.  24  of  Act  VI  of  1871  (Bengal  Civil  Courts 
Act)  that  the  Mahomedan  law  shall  be  administer- 
ed in  all  questions  regarding  "  any  religious  usage  or 
institution,"  the  Court  was  bound  by  s.  57  of  Act  I 
of  1872  (Evidence  Act)  to  take  judicial  notice  of 
the  Mahomedan  ecclesiastical  law,  and  the  rules  of 
that  law  need  not  be  proved  by  specific  evidence. 
Qtjeex-Empeess  v.  Ramzan  .  I.  L.  R-  7  All.  461 

2.  Defiling  a  place *of  worship 

—Penal  Code,  ss.  295,  297— Trespass  on  a  place 
of  sepulture.  B,  a  Hindu,  had  sexual  intercourse 
with  a  woman  within  an  enclosure  surrounding 
the  tomb  of  a  Mahomedan  fakir.  He  was  convicted 
under  s.  295  of  the  Penal  Code.  Held,  that  in  the 
absence  of  proof  that  the  place  was  used  for  worship 
or  otherwise  held  sacred,  the  conviction  was  bad,, 
and  that  it  should  be  altered  to  a  conviction  under 
s.  297  of  the  said  Code.     In  re  Ratna  Mitdali 

I.  L.  R.  10  Mad.  126 

3. «  Object  "  held  sacred  by  any 

class  of  persons— Pewa?  Code,  s.  295— Kitting 
coics  in  a    public   place.     The   word   ''  object  "    m 
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8.  295  of  the  Penal  Code  does  not  include  animate 
•objects.     Qtjees-Empeess  v.  Imam  Ali 

I.  L.  R.  10  AIL  150 

4.     Penal  Code,  s.  295 

— Killing  hvMs  set  at  large  at  sradha  in  accordance, 
vith  Hinda  religious  usage.  The  word  "  object  " 
in  s.  295  of  the  Penal  Code  does  not  include 
animate  objects.  A  bull  dedicated  and  set  at  large 
at  the  sradha  of  a  Hindu  in  accordance  with  religi- 
•ous  usage  is  not  an  "  object "  w-ithin  the  meaning 
of  that  section.  Where  such  an  animal  was  killed 
by  certain  Mahomedans  secretly  and  at  night  in 
the  presence  of  none  but  Mahomedans  for  the 
sake  of  the  meat  and  value  of  the  skin  : — Held. 
that  no  offence  has  been  committed  under  s.  295. 
•^ueen- Empress  v.  Imam  Ali,  I.  L.  R.  10  All.  150, 
followed.  RoMESH  Chtjxder  Sanxyal  v.  Hiru 
MoNDAL  .         .         .     I.  L.  E.  17  Calc.  852 

Disturbing    a  religious  as- 


sembly—PenaZ  Code  (Act  XLV  of  1S60),  s.  296. 
The  worship  referred  to  in  s.  296  of  the  Penal  Code 
must  be  real  worship  and  not  a  cloak  for  doing  some- 
thing else,  and  the  assembly  must  be  lawfully  en- 
gaged in  worship.  If  the  ceremony  is  commenced 
by  an  act  which  is  not  lawful,  it  cannot  be  said  that 
"the  persons  engaged  in  it  are  lawfully  engaged  from 
the  mere  circumstance  of  their  falling  into  a  pos- 
ture of  worship,  though  such  worship  may  be  real. 
As  to  whether  a  worsnip  is  real  or  not,  much  must 
•depend  upon  the  circumstances  under  which  it  is 
performed.  Per  Banerjee,  J. — To  constitute  an 
■oiience  under  s.  296  of  the  Penal  Code  (i)  there 
must  be  a  voluntary  disturbance  caused  ;  (li)  the 
•disturbance  must  be  caused  to  an  assembly  engaged 
in  religious  worship  or  reUgious  ceremonies  ;  and 
'(-ii)  the  assembly  must  be  lawfully  engaged  in  such 
worship  or  ceremonies,  i.e.,  they  must  be  doing 
what  thev  have  a  right  to  do.  Jaipal  Gir  r. 
Dhabmapala  .         .         I.  L.  R.  23  Calc.  60 

6. Trespass  on  burial  ground 

— Penal  Code  (Act  XLV  of  1860),  s.  297— Plough- 
ing up  burial  ground — Permission  of  owner.  Held, 
that  persons  who  entered  upon  a  burial  place  and 
ploughed  up  the  graves  were  Uable  to  be  con- 
victed of  the  offence  defined  by  s.  297  of  the  Penal 
Code,  notwithstanding  that  their  entry  on  the  land 
was  by  the  consent  of  the  owner  thereof.  Qtjeex- 
EiiPKESs  V.  SuBHAX  .      I.  L.  R.  18  All.  395 

7.  Disturbing  a  religious  as- 
sembly— Religious  procession  on  highway 
—Indian  Penal  Code  (Act  XLV  of  1860),  ss.  153, 
296 — Wantonly  giving  provocation  with  intent  to 
cause  riot — Legality — Chanting  of  hymns  by  ordi- 
nary worshippers.  By  a  decree  in  a  ci\"il  suit,  the 
Tengalai  sect  in  a   certain  district  were  declared 

•entitled  to  hold  certain  offices  connected  with  a 
temple,  and  as  such  ofiBce-holders  it  was  their  duty 
to  recite  certain  hymns  in  processions.  The  rights 
of  the  Vadagalai  sect  as  ordinary  worshippers  were 
not  affected  by  the  decree,  but  the  Vadagalais  were 

ordered  not  to  interfere  with  the  Tengalais  in  the 
recital  of  the  hymns  otherwise  than  as  ordinary 

■worshippers.     Subsequently     to     this     decree,     a 
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religious  procession  was  being  conducted  along^a 
public  highway'.  The  Tengalais  walked  in  front, 
chanting  the  hymns.  In  the  rear,  at  such  a  dis- 
tance that  the  Tengalais  were  not  likely  to  hear 
them,  the  Vadagalais  followed,  also  chanting  hymns. 
A  complaint  was  in  consequence  laid  by  a  member 
of  the  Tengalai  sect,  charging  the  Vadagalais  (i)  with 
wantonly  giving  provocation  with  intent  to  cause 
riot,  and  (ii)  with  voluntarily  disturbing  an  assembly 
lawfully  engaged  in  religious  worship.  Held,  that 
neither  offence  had  been  committed.  Per  Davies, 
J.  (mthout  deciding  whether  rehgious  processions 
in  public  streets  in  India  are  "  lawful  "  or  not). 
The  Vadagalais  had  not  exceeded  their  rights  as 
ordinary  worshippers,  and  had  not  intended  to  pro- 
voke a  breach  of  the  peace,  and  were  consequently 
not  guilty  of  an  offence  under  s,  153.  Moreover,  no 
"  disturbance  "  had  been  proved,  within  the  mean- 
ing of  s.  296.  Per  Subrahmania  Ayyar,  J. — The 
object  of  s.  296  of  the  Indian  Penal  Code  presum- 
ably is  to  secure  freedom  from  molestation  when 
people  meet  for  the  performance  of  acts  in  a  quiet 
spot  vested  for  the  time  in  the  assembly  exclusively ; 
and  not  when  they  engage  in  worship  in  an  unquiet 
place  open  to  all  the  public  as  a  thoroughfare.  The 
user  of  a  highway  for  religious  worship  is  altogether 
wanting  in  lawfulness.  There  is  no  peculiar  right 
known  to  the  law  as  a  right  of  procession.  Though 
the  law  accords  to  members  of  a  procession  no  recog* 
nition  in  their  collective  capacity,  yet  the  fact  that 
a  number  of  persons  use  a  highway  together  for 
some  common  purpose  does  not  detract  in  any  way 
from  such  use  being  lawful;  but,  as  the  circumstances 
attending  a  procession  may,  in  consequence  of  their 
being  inconsistent  with  the  paramount  idea  of 
passage,  be  of  such  a  character  as  to  render  the  user 
by  the  processionists  otherwise  than  lawful,  and  as 
carrying  on  worship  on  a  highway  is  of  that 
character,  it  cannot  be  afBrmed  that  the  Tengalais 
on  the  occasion  in  question  constituted  an  assembly 
engaged  in  worship  lawfully,  within  the  meaning  of 
s.  296  of  the  Indian  Penal  Code.  Per  Bexsox,  J. — 
The  contention  that  the  Tengalais  were  not  '^  law- 
fully "  engaged  in  reUgious  worship  because  they 
were  engaged  in  it  on  a  highway,  could  not  be 
accepted.  There  is  nothing  illegal,  in  India  (where 
highways  have  from  time  immemorial  been  used  for 
the  passing  of  religious  processions),  in  a  procession 
or  assembly  engaging  in  worship  while  passing  along 
a  highway.  If  it  were  necessary  to  refer  the  origin 
of  the  use  of  highways  for  reUgious  processions  to  a 
dedication  of  the  highway  to  such  use,  such  a  dedi- 
cation could  reasonably  be  presumed,  history,  liter- 
ature and  tradition  showing  that  such  processions 
have  formed  a  feature  of  the  national  life  from  the 
earUest  times,  and  it  being  unreasonable  to  sup- 
pose that  a  dedicator  would  make  a  reservation 
against  religious  processions,  which  would  be  wholly 
opposed  to  the  sentiment  of  the  community.  A  reli- 
gious procession  is  entitled  to  the  special  protection 
given  by  the  Penal  Code  to  assembhes  engaged  in 
religious  worship.  In  the  present  case,  however,  no 
'■  disturbance  "  had  been  proved,  and  consequently 
no  offence  had  been  committed.  Per  Bhashyam 
Ayya^'gab,  J.  (at  the  first  hearing,  the  Chief  Justice 
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dissenting). — Inasmuch  as  the  Vadagalnis  had  acted 
as  ordinary  worshippers,  which  they  were  not  pro- 
hibited from  doing  under  the  decree,  the  act  com- 
plained of  was  not  illegal,  within  the  meaning  of  ss. 
153  and  43  of  the  Indian  Penal  Code.  With  regard 
to  the  charge  under  s.  296,  the  accused  had  not 
been  shown,  on  the  facts  as  found,  to  have  volun- 
tarily caused  disturbance  to  an  assembly  lawfully 
engaged  in  the  performance  of  rehgious  worship. 
No  assembly  can  be  so  "  lawfully  engaged  "  (within 
the  meaning  of  that  section)  on  a  highway,  unless 
it  be  estabUshed  or  can  reasonably  be  presumed 
that  the  dedication  of  the  highway  was  subject  to 
such  user.  User  of  a  highway  as  a  place  of  wor- 
ship is  not  the  legitimate  user  of  it  'as  a  highway. 
The  conviction  was  wrong  on  this  ground,  and  on 
the  ground  that  in  fact  noi  disturbance  had  been 
pro%^ed.  ViJiAEAGHAVA  Chari.ar  v.  Emperor  (f.b. 
1903)  .  .  .  .  I.  li.  B.  26  Mad.  554 
RELIGIOUS  COMMUNITY. 


See  Religion. 


11. 


Suit  relating  to  trust  among 


a  community — Jurisdiction  of  High  Court  in 
charitable  trusts — Kkoja  Mahomedans — Eecjidation 
of  rights  of  dissiderht  parties  in  a  religious  comviunity. 
In  a  suit  by  certain  members  of  the  Khoja  com- 
munity in  Bombay  for  an  account  of  all  property 
belonging  to,  or  held  in  trust  for,  the  community, 
come  to  the  hands  of  the  treasurer  and  accountant 
of  the  community ;  for  a  declaration  that  the 
treasurer  and  accountant  had  ceased  to  be  such 
officers  of  the  community  ;  for  an  order  directing  the 
treasurer  and  accountant  to  deUver  all  the  property 
of  the  community  in  their  hands  ;  for  a  declara- 
tion that  the  property  of  the  community  was  held 
and  ought  to  be  applied  to  and  for  the  original 
charitable,  religious  and  public  uses  or  trusts  to  or 
for  which  they  were  dedicated  and  to  none  other, 
for  the  sole  benefit  of  the  Khoja  sect  and  none  other  ; 
and  that  no  person,  not  being  or  having  ceased  to 
be  a  member  of  the  same,  and  in  particular  no 
person  professing  Shia  opinions  in  matters  of  reli- 
gion, was  entitled  to  any  share  or  interest  therein  ; 
for  a  scheme  to  carry  such  declaration  into  effect, 
and  for  an  injunction  restraining  one  of  the  defend- 
ants from  interfering  in  the  management  of  the 
property  and  affairs  of  the  Khoja  community  or  in 
the  election  and  appointment  of  officers,  from  ex- 
communicating any  members  of  the  community,  from 
celebrating  marriages,  and  from  demanding  or  re- 
ceiving any  offering.  Held,  that  the  Court  had 
jurisdiction  to  entertain  the  suit.  When  the  Court, 
in  exercise  of  its  charitable  jurisdiction,  is  called 
upon  to  adjudicate  between  conflicting  claims  of 
dissident  parties  in  a  community  distinguished  by 
some  religious  profession,  the  rights  of  the  liti- 
gants will  be  regulated  by  reference  to  the  religious 
tenets  held  by  the  community  in  its  origin,  and  a 
minority  holding  those  tenets  will  prevail  against 
a  majority  which  has  receded  from  them.  His- 
tory given  of  the  sect«  of  Sunis,  Shias,  and 
Shia   Imami  Ismailis  ;   of  Aga  Khan  ;  and  of  the 


RELIGIOUS  COMMUNITY— conf(?. 

Khojas  and  their  relations  with  the  hereditary 
Imam  of  the  Ismailis.  Relations  of  Aga  Khan  with 
the  Jumat  of  the  Khojas  of  Bombay  discussed. 
The  tenets  of  Mahomedanism  to  which  the  first 
Khojas  were  converted  were  those  of  the  Shia 
Imami  Ismaili  sect.  In  order  to  enjoy  the  full 
privileges  of  membership  in  the  Khoja  community, 
a  person  must  be  one  of  that  sect  whose  ancestors 
were  originally  Hindus,  which  was  converted  to, 
and  has  throughout  abided  in  the  faith  of,  the  Shia 
Imami  Ismailis,  and  which  has  always  been  and 
still  is  bound  by  ties  of  spiritual  allegiance  t.o  the 
hereditary  Imams  of  the  Ismailis.  There  is  no 
public  property  impressed  with  a  trust,  either 
express  or  implied,  for  the  benefit  of  the  whole 
Khoja  community.  Aga  Khan,  as  the  spiritual 
head  of  the  Khojas,  is  entitled  to  exercise  a  po- 
tential voice  in  determining  who,  on  religious 
grounds,  shall  or  shall  not  remain  members  of  the 
Khoja  community.  Advocate-General  of  Bom- 
bay, ex  relatione  Daya  Muhammad  v.  Muhammad 
HusEN  HusENi  alias  Aga  Khax        12  Bom.  323 


2. 


Jews — Beni-Israelite     com- 


munity  in  Bombay — Dismissal  of  officers  of  the 
community  by  resolutions  passed  at  a  meeting — Such 
officers  to  be  given  opportunity  of  defending  them- 
selves— Domestic  tribunal — Jurisdiction  of  Court. 
The  plaintiffs  and  the  defendants  were  members 
of  the  Beni-Israelite  community  worshipping  at  a 
certain  synagogue  in  Bombay.  The  administration' 
of  the  sjTiagogue  and  of  the  funds  was  vested  in  a 
mukadam  or  headman  and  four  managers,  a  trea- 
surer, and  a  crier.  The  mukadam  succeeded  to  the 
office  by  family  right  according  to  the.  custom  of 
the  community,  but  in  matters  of  management  he 
was  bound  to  keep  \\-ithin  his  powers,  which  were 
co-ordinate  with  those  of  his  colleagues.  The  first 
defendant  was  the  mukadam,  the  second  defendant 
was  the  hazan  or  beadle,  and  the  third  defendant 
was  the  samost  or  crier.  The  first  defendant  had 
'  succeeded  to  the  office  of  mukadam  as  the  nearest 
lineal  descendant  of  the  founder  of  the  synagogue. 
The  second  defendant  was  appointed  by  the  com- 
munity, and  it  did  not  appear  on  what  terms  he- 
held  office.  The  third  defendant  was  merely  a  paid 
official  of  a  subordinate  character.  Disputes  arose 
in  the  community,  which  became  divided  into  two- 
parties,  to  one  of  which  the  three  defendants 
belonged.  At  a  meeting  of  the  community  held 
on  the  28th  October  1884,  which  was  attended  by  a 
majority  of  the  community,  resolutions  were  passed, 
dismissing  all  three  defendants  from  office  ;  and 
their  dismissal  was  formally  communicated  to 
them  by  a  letter,  dated  the  30th  October.  It  did 
not  appear  that  they  had  been  given  any  notice- 
that  the  question  of  their  dismissal  was  to  be  dis- 
cussed at  the  meeting.  They  had  received  only 
the  ordinary  notice  that  a  meeting  was  to  be  held. 
The  defendants  refused  to  recognize  the  authority 
of  the  resolutions  passed  at  the  meeting  of  the  28th 
October,  and  the  plaintiffs  accordingly  filed  this 
suit,  praying  for  a  declaration  that  the  defendants 
did  not  occupy  any  official  position  in  the  S5ma- 
gogue  and  for  the  recovery  of  certain  property  ia. 
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BELIGIOUS  COMMUNITY— coiwrf. 

their  hands.  Held,  that  the  first  defendant  had  not 
been  duly  dismissed.  He  held  the  oflBce  of  niukadam 
not  merely  at  the  will  of  the  community,  but  as 
long  as  he  duly  performed  the  duties  of  his  oflBce. 
He  could  not  be  dismissed  without  an  opportunity 
of  making  his  defence  and  explaining  his  conduct, 
and  he  had  been  given  no  notice  that  his  conduct 
and  his  dismissal  were  to  be  discusesd  at  the  meet- 
ing of  the  28th  October.  Held,  also,  that  the  second 
defendant  had  not  been  duly  dismissed.  No  evi- 
dence was  given  as  to  the  exact  terms  on  which  he 
held  ofiBce  ;  but  he  was  entitled  to  notice,  and  to  an 
opportunity  of  defending  himself  before  dismissal. 
Held,  as  to  the  third  defendant,  that  he  had  been 
duly  dismissed.  He  was  merely  a  subordinate 
ofiScer,  and  the  managers  had  the  power  of  dis- 
missing him.  All  the  managers,  save  the  first  and 
second  defendants,  concurred  in  dismissing  him, 
and  in  doing  so  they  were  \^-ithin  their  right.  Where 
a  domestic  tribunal  has  been  appointed  for  the 
regulation  of  the  affairs  of  a  community,  the  Court 
has  no  jurisdiction  to  interfere  with  its  decisions 
if  it  acts  within  the  scope  of  its  authority  and  in  a 
manner  consonant  with  the  ordinary  principles  of 
justice.  Advocate-General  of  Bombay  i-.  Haim 
Devaker         .  I.  L,  B.  11  Bom.  185 

BELIGIOUS  ENDOWMENTS. 

•See  Religious  Exdowmexts  Act. 

Character    of   appointment 


as  head  of  mutt — Hindu  lave — Lunacy  of  office- 
holder— Effect  on  his  position — Practice — Second 
counsel.  Prior  to  1896,  first  defendant  in  the  pre- 
sent suit  had  presided  over  a  mutt  as  it^  "  Swami  " 
or  head,  having  been  duly  appointed  to  that 
office.  In  1896  he  became  and  was  adjudged 
a  lunatic.  Prior  to  his  lunacy  he  had  nominated 
Vidyasamudra  as  his  successor.  In  1898  Vidya- 
samudra  died  without  nominating  a  successor.  In 
the  same  year,  and  after  Vidyasamudra's  death,  a 
person,  who  claimed  the  right  to  fill  the  office  in 
such  circumstances  purported  to  appoint  plaintiff 
to  it.  First  defendant  was  then  still  alive  and 
only  died  after  the  institution  of  the  present  suit, 
which  was  brought  by  plaintiff  for  a  declaration 
that  he  had  been  validly  appointed  and  for  the 
recovery  of  the  property  belonging  to  the  mutt. 
Held,  that  plaintiff  had  not  been  validly  appointed. 
Assuming  that  the  person,  who  purported  to  appoint 
plaintiff,  had  the  power  to  do  so  (which  was  not 
decided),  there  was  no  vacancy  to  be  filled  at  the 
date  either  of  the  appointment  or  of  the  institution 
of  the  suit.  The  first  defendant  as  head  of  the  mutt 
was  not  a  mere  trustee,  and  (in  the  absence  of  evi- 
dence of  custom)  had  not  forfeited  his  position  by 
reason  of  his  having  become  a  lunatic.  The  appoint- 
ment relied  on  by  plaintiff  in  consequence  conferred 
no  right  on  him.  The  custodian  (or  dharrrakarta) 
of  a  temple  is  a  mere  trustee,  who  is  bound  to  apply 
the  funds  at  his  disposal  in  carrying  out  the  object 
of  the  trust,  such  as  the  conduct  of  daily  worship 
and  the  performance  of  ceremonies.  The  head  of  a 
mutt  is  not  a  mere  trustee,  but  a  "  corporation  sole  " 
having  an  estate  for  life  in  the  permanent  endow- 


EELIQIOUS  ENDOWMENTS— conc/d. 

ments  of  the  mutt  and  an  absolute  property  in  the 
income  derived  from  offerings,  subject  only  to  the 
.  burden  of  maintaining  the  institution.  His  power 
to  alienate  or  charge  the  corpus  of  the  endowment 
is  limited  to  purposes  necessary  for  the  maintenance 
of  the  mutt,  and  alienations  or  charges  will  not  be 
binding  on  the  mutt  or  on  his  successors  merely 
because  they  have  been  made  for  general  religious 
and  charitable  purposes  appropriate  to  the  head  of 
a  mutt.  Sammantha  Pandora  v.  SeJlappa  Chetii, 
I.  L.  R.  2  Mad.  175,  commented  on.  Instances  of 
"  corporat'on  sole  "  in  India,  both  ecclesiastical 
and  laj ,  considered.  Appellants  as  well  as  res- 
pondents have  a  right  to  be  heard  by  two  coun- 
sel.     VlDYAPrKXA   TiRTHA   SWAMI    f.    VlDYAN'IDHI 

TiRTHA  SwAMi  (1904)      .     I.  li.  B.  27  Mad,  436 

2. Trust — Uncertainty — Income   of 

villages  to  be  applied  to  "  charitable  purposes  "  at 
a  dharam-sala,  which  the  settlor  had  founded.  By 
a  deed  of  trust  of  bhentnama,  the  owner  of  seven 
villages  settle  the  income  thereof  to  the  extent 
of  RoOO  a  month  to  be  applied  to  "  char  table 
purposes  "  at  a  dharamsala,  which  he  had 
founded.  In  course  of  time  one  of  the  villages 
mentioned  in  the  deed  of  trust  was  alienated  by  a 
person,  who  was  at  the  time  acting  as  trustee. 
Held,  on  a  suit  by  the  trustees  to  have  the  sale 
cancelled  and  to  recover  possession  of  the  village,  (i) 
that  the  trust  was  not  void  for  uncertainty,  and  (  i) 
that  it  was  not  competent  to  the  Court  in  the  suit 
as  framed  to  declare  that  the  village  in  suit  was 
charged  with  a  proportionate  part  of  the  total  in- 
come of  the  seven  endowed  villages.  Ranchordas 
Vandravandas  v.  Parvatibai.  I.  L.  R.  '23  Bom.  725, 
referred  to.  Gordhax  Das  v.  Chuxxi  Lal  (1908) 
I.  L.  B.  30  AIL  111 

BELIGIOUS  ENDOWMENTS  ACT  (XX 
OF  1863). 

.See  Act  1863 — XX. 

See  Limit ATiox  Act  (XV  of  1877),  s.  28. 
I.  L.  B.  27  Mad.  192 

ss.  5,    14 — .Suit     to     remove     mohant 

on  account  of  misfeasance — Court's  power  to  ap- 
point receiver  when  right  of  succession  not  in  dispute 
—Civil Procedure  Code  (Act  XIV  of  1SS2),  ss.  32, 
375,  5.39.  5S2 — Potcer  of  Appellate  Court — Joinder  as 
respondents  of  persons  who  were  not  parties  in  the 
original  suit— Court's  inlurent  power  to  add  parties 
in  suits  relating  to  public  trusts.  In  a  suit  brought 
under  the  Religious  Endowments  Act,  a  Civil  Court 
has  no  power  to  appoint  a  receiver  or  manager  of 
debutter  properties  except  under  s.  5  of  the  same 
Act.  A  Civil  Court  has  power  under  that  section  to 
appoint  a  manager  only  when  there  is  a  dispute  as 
to  the  right  of  succession.  A  person  electing  to 
proceed  under  the  Religious  Endowments  Act  can 
be  given  only  such  special  relief  as  that  special 
statute  says  it  may  give.  If  he  wishes  for  any  relief 
beyond  that,  he  should  proceed  under  s.  539  of  the 
Civil  Procedure  Code.  S.  32  coupled  with  s.  582 
of  the  CivU  Procedure  Code  gives  an  Appellate 
Court  power  to  add  as  parties  to  the  appeal  persons. 
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REIilG-IOUS  ENDOWMENTS   ACT  (XX 

OF  1863)— conW. 
s.  5 — concld. 

who  were  not  parties  to  the  original  Buit.  Even 
if  this  be  not  so,  s.  32  is  not  exhaustive  and  an 
Appellate  Court  has  inherent  power  in  a  case 
dealing  with  a  public  trust  to  add  in  the  appeal 
such  new  parties  as  may  be  necessary  for  the 
protection  of  the  public  interests,  the  public  being 
interested  in  the  appeal.  In  this  case  a  decree  was 
passed  by  the  first  Court  in  a  suit  brought  by  a 
worshipper  at  a  Hindu  temple  under  s.  14  of  the 
Religious  Endowments  Act  directing  the  removal 
of  the  defendant,  the  mohant  of  the  temple,  on 
account  of  misfeasance.  The  mohant  appealed  to 
the  High  Court.  Whilst  the  appeal  was  pending, 
the  parties  sought  to  effect  a  compromise,  which 
affected  the  public  interests  prejudicially  and  so 
was  held  unlawful  ;  and  the  High  Court,  upon  ap- 
plication made  to  it,  added  as  respondents  certain 
other  worshippers,  who  were  not  parties  in  the 
first  Court,  in  order  that  the  appeal  might  be  pro- 
perly contested.  Gyanaxanda  Asram  t;.  Kristo 
Chandra  Mukherji  (1904) 

8  C.  W.  N.  404,  405 

ss.  5,  18— 

See  Endowment  .  I.  L.  R.  34  Gale.  587 

■ s.    7 — Rules  under — Election — Giving 


RELIGIOUS  ENDOWMENTS    ACT    (XX 
OF  1863)— concld. 

- — B.  14 — concld. 


consideration  in  return  for  votes,  what  amounts  to 
— Payment  by  candidate  of  expenses  to  voters,  who 
had  undertaJcing  to  vote  for  him,  disqualifies  can- 
didate. On  general  principles,  as  well  as  under  rule 
19  of  the  rules  framed  by  the  Local  Government  for 
the  conduct  of  elections  under  s.  7  of  the  Religious 
Endowments  Act  XX  of  1863,  a  candidate  can  be 
held  to  "  give  consideration  in  return  for  a  vote" 
only  when  such  consideration  passes  as  the  result  of 
a  bargain.  Payment  of  train  fare  and  carriage 
expenses  by  a  candidate  to  voters,  who  had  under- 
taken to  vote  for  him,  will  constitute  such  payment 
and  such  candidate  will  be  disqualified  from  being 
elected  under  the  rule.  It  will  be  otherwise  where 
the  provision  for  payment  is  a  unilateral  act,  which 
might  be  accepted  and  acted  upon  or  ignored  by 
the  other  party.  The  burden  lies  on  the  candidate 
so  paying  of  proving  that  the  payments  were 
otherwise  than  in  return  for  votes.  Cooper  v. 
iSlade,  6  H.  L.  C.  746,  referred  to.  The  Bolton 
Election  Petition,  31  L.  T.  194,  distinguished. 
Krishnaswami  Ayyangar  v.  Sivaswami  Udayar 
(1905)        .         .         ,         I.  L,  R.  29  Mad.  166 

s.  14— 

See  Civil  Procedure   Code,     1882,  ss' 
10,539         .     I.  L.  R.  33  Calc.  789 

See  Madras  Regtilation  (VII  of  1817), 
s.  13    .         .     I.  li.  R.  29  Mad.  534 

1.  . Succession  to 

management — Right  of  appointment  in  %vhom  vested. 
Held,  that  in  the  absence  of  express  directions  by 
the  founder  of  an  endowment,  the  right  to  nominate 
the  manager  reverts  to  the  heirs  of  the  founder  on 


failure  of  the  persons  expressly  appointed.  Sheo- 
ratan  Kunwari  v.  Ram  Pargash,  I.  L.  R.  18  All. 
227,  approved.  Chandranath  Chakrabarti  v. 
Jadabendranath  Chakrabarti  (1906) 

I.  li.  R.  28  All.  689 

2. Religious  endow' 

ment,  suit  concerning — Person  interested  as  worship' 
per  can  he  added  as  party.  Persons  interestd  as 
worshippers  in  a  public  religious  institution  may  be 
added  as  parties  to  a  suit  instituted  by  a  trustee  on 
behalf  of  the  institution  against  third  parties, 
if  such  a  joinder  is  considered  by  the  Court  as  desir- 
able in  the  interests  of  the  trust.  Narayanasami 
Gurukkal  v.  Irulappa,  12  M.  L.  J.  355,  followed. 
Chedambaram  Chettiyar  v.  Rangachariyar 
(1905)         .         .         .  I.  L.  R.  29  Mad.  106 

3. Court    may,    by 

decree,  direct  the  appointment  by  a  competent  person  of 
a  new  trustee  in  lieu  of  the  one  removed  and  order  the 
trustee  removed  to  surrender  possession  to  the  trustee 
so  appointed — Trustee  to  he  removed,  when  he  keeps 
1X0  proper  accounts  and  makes  false  claims.  It  is 
competent  to  the  Court  when  in  a  suit  brought 
under  s.  14  of  the  Religious  Endowment?  Act  it 
directs  the  removal  of  a  trustee,  to  order  a  person 
competent  to  appoint  a  new  trustee  to  make  such 
appointment  and  to  direct  the  trustee  removed  to 
surrender  possession  of  property  and  pay  any  dama- 
ge >  decreed  to  the  new  trustee  to  be  appointed. 
A  trustee  ought  not  to  be  detained  in  the  trustee - 
sliip,  when  he  does  not  keep  proper  accounts  and 
misapproiJi'iates  monies,  and  further  makes  false 
claims  against  tlie  trust  property.  Miyaji  v. 
Ahmed  Sahib  (1908)       .       I.  L.  R.  31  Mad.  212 

s.  18 — Appeal — Order    granting     leave 

to  sue — "  D'.cree" — Civil  Procedure  Code  {Act 
XIV  of  1SS2),  s.  2.  No  appeal  lies  from  an  order 
made  by  the  District  Judge  under  s.  18  of  Act  XX 
of- 1863  granting  leave  to  bring  a  suit  for  the 
purpose  of  having  the  accounts  taken  of  a  religi- 
ous endowment.  Such  an  order  is  not  a  "  decree  " 
^\ithin  the  meaning  of  s.  2  of  the  Code  of  Civil 
Procedure.  Kazem  Ali  v.  Azim  Ali  Khan,  I.  L.  R. 
itS' CaZc.  5 S2,  referred  to.  Mozaffer  Ali  v.  Heda- 
yet  Hosain  (1907)        .       I.  L.  R.  34  Calc.  584 

RELIGIOtJS  INSTITUTIONS. 

See  Act— 1863— XX. 

See  Hindu  Law — Endowment. 

See  Mahomedan  Law — Endowment. 

See  Right  of  Suit — Charities. 

RELIGIOUS   PERSONS. 

See  Hindu  Law — Inheritance — Religi- 
ous Persons. 

RELIGIOUS  PRIVILEGES. 

See  Civil  Procedure  Code,  1882,  s.  11. 
I.  L.  R  33  Bom.  278 
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HELIGIOUS  SOCIETY. 

See  Act  XXI  of  1860,  s.  20. 

RELIGIOUS  TRUSTS. 

See  Mahomedax  Law — Exdowment. 

L  L.  B.  34  Calc.  118 

REIiIGIOUS    AND    RITUAL     OBSERV- 
ANCES, SUIT  FOR. 

See  JimisDicTiox  of  CmL  Couets. 

I.  L.  R.  30  Mad.  15;  158 

RELINQUISHMENT. 

See  Mahomedax  Law — RELixQuiSHMEjrr. 

See  RELixQnsHMEXT  by  Heib. 

See  RELrsQUiSHMEjrr,  Deed  of. 

See  Reuxquishmekt  of  Claim. 

See  RELixgrisHMEXT  of,   ob     Omission 

TO  SUE  FOB,  POETIOX  OF   ClAIM. 

RELINQUISHMENT  BY  HEIR. 

1.  Relinquishment  in  consider- 

atian  of  grant  of  maintenance.  Where  M 
executed  on  behalf  of  ^'  a  Indawinamah,  or  deed  of 
disclaimer,  disclaiming  all  right  to  an  estate  to 
which  he  was  one  of  the  heirs-at-law,  upon  consi- 
deration of  receiving  a  monthly  allowance  for  main- 
tenance, and  accepted  a  perwannah  securing  that 
allowance  to  himself  and  his  heirs  : — Held,  that  the 
Vidaicinamah  and  the  perwannah  amounted  to  a 
valid  contract  by  which  the  parties  were  respectively 
bound ;  and  that  ladawinamah  being  founded 
on  good  consideration,  was  binding  on  the  heirs, 
who  could  not  set  it  aside  except  by  returning  the 
money  which  had  been  paid  in  advance  on  account 
•of  the  maintenance  allowance.  Oomrao  Begcm 
V.  Nawab  Nazim  of  Bengal  .  24  W.  R  P.  C.  28 

Relinquishment  by  mother 


of  her  interest  in  property — Subsequent  suit  to 
recover  estate  cis  heiress  of  son.  A  widow,  being 
old,  presented  a  petition  in  a  suit  by  her  daughter- 
in-law,  as  guardian  of  the  former's  infant^  son, 
relinquishing  all  her  rights  in  the  property  to  the 
-daught«r-in-law  herself,  and  as  guardian  of  the 
infant.  The  son  died,  and  the  mother  now  sued 
her  daughter-in-law  for  possession  as  heiress  of  her 
son.  Held,  that  by  the  petition  the  mother  had 
transferred  no  rights  to  the  daughter-in-law  as 
proprietor,  but  that  the  mother,  as  heiress  of  her 
son,  was  entitled  to  the  estate.  Udey  KrxwAR  v. 
Ladu  .         .         .         .         e  B.  L.  R.  283 

15  "W,  R.  P.  C   16 
13  Moo.  I.  A.  585 

Affirming  the   decision    of  the    lower   Court   in 
Lado  v.  Oodey  Kooxwur 

Agra  F.  B.  22  :  Ed.  1874,  17 

RELINQUISHMENT,  DEED  OF. 

See   Hixor   Law — Paetitiox — Requisi- 
tes for  Partition. 

I.  L.  R  1  Mad.  312 
L.  R.  5  I.  A.  61 


RELINQUISHMENT,  DEED  OY—<oncld. 

See  Reoistkation  Act,  s.  17. 

16  W.  R.  56 

9  Bom  246 

I.  L.  R.  20  Mad.  367 

RELINQUISHMENT  OF  CLAIM. 

See     Admission — Admissions  in  State- 
ments AND  Pleadings. 

15  B.  L.  R  10 

L.  R.  2  I.  A.  113 

I.  L.  R.  6  AIL  395 

See     Pleader — Authobity     to      bind 

Client        .         .     3  B.  L.  R.  Ap.  15 

12  W.  R.  279 

See     Relinquishment  of,  ob  Omission 
TO  Sue  foe,  Pobtion  of  Claim. 

See  Waives. 

Beversionir — Release — 


Stamp.  The  relinquishment  of  his  claim  by  a 
reversioner  is  a  release  and  must  be  stamped 
accordinglv.  Krishna ji  Xarayan  v.  Balkrishna 
Venkatesh  (1909)         .       I.  L.  R.  33  Bom.  657 

RELINQUISHMENT  OF,  OR  OMISSION 
TO  SUE  FOR,  PORTION  OF  CLAIM. 

See    Execution   of   Decree — Mode    of 
Execution — Mortgage. 

I.  L.  R.  25  AIL  79 

Sen  Right  of  Suit — Possession,     suits 
FOR — Co-defendants. 

6  C.  W.  N.  314 

of  action — 

Mistake— Civil 
words    ■'  if    a 


Splitting    cause 


Accidental  or  involuntary  omission 
Procedure  Code,  1S69,  s.  7.  The 
plaintiff  rehnquish  or  omit  tc  sue  for  any  portion 
of  his  claim,  a  suit  for  the  portion  so  relinquishetl  or 
omitted  shall  not  afterwards  be  entertained,"  in 
s.  7,  Act  M;II  of  1859,  plainly  include  accidental 
or  involuntary  omission,  as  well  as  acts  of  dehberate 
relinquishment.  The  correct  test  when  a  second 
suit  is  brought  for  something  omitted  to  be  sued  for 
in  a  previous  suit  is  whether  the  claim  in  the  new 
suit  is  in  fact  founded  on  a  cause  of  action  distinct 
from  that  which  was  the  foundation  of  the  former 
suit.  Where  a  suit  was  brought  for  a  large  amount 
of  property,  consisting  partly  of  Government  paper 
which,  it  was  alleged,  had  been  fraudulently 
appropriated  by  the  defendant  and  the  plaintiff 
obtained  a  decree  : — Held  (reversing  the  decision  of 
the  High  Court),  that  the  plaintiff  was  precluded 
by  .«.  7  of  Act  Yll\  of  1859  from  afterwards  bringing 
a  fresh  suit  on  a  piece  of  Grovernment  paper  which 
might  have  been,  but  by  mistake  was  not,  included 
in  the  previous  suit.  Buzloor  Rxtheem  v.  Shtu- 
sooN'NissA  Begum.  Judoonath  Bose  r.  Shum- 
sooN-NissA  Begum  .         .      8  W.  R.  P.  C.  3 

11  Moo.  I.  A.  551 

s.c.    in    High  Court,   Shamsoonnissa  Begum  v. 

BuzLUL  RoHiM        .      Marsh.  286  :  2  Hay  190 

The  suit  was  held  to  be  barred  on  the  test  laid 

down  in  this  case  in  Shib  Kristo  Dah  v.  Abdool 

SoBHAN  Chowdhby  .         .     15  W.  R.  408 
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EELINQUISHMENT     OP,      OR     OMIS- 
SION   TO    SUE    FOR,    PORTION  OF 

CLAIM— conicf. 


2. 

Code, 


—   Civil      Procedure 
of    intention    not    to 


1859,  s.  7 — Statement 
relinquish.  The  words  of  s.  7  of  the  Civil  Procedure 
Code  were  imperative  against  the  splitting  of  a 
claim  into  parts.  The  consequences  of  an  infringe- 
ment of  that  direction  were  not  that  the  suit  which 
does  not  include  the  whole  claim  shall  for  this  reason 
be  barred.  The  words  "  in  bar  of  suit  "  referred 
to  any  subsequent  suit  brought  for  the  portion  of 
the  claim  omitted  in  the  previous  suit,  and  not  to 
such  previous  suit  itself.  A  plaintiff  who  omits  to 
sue  for  a  portion  of  his  claim  stating  that  he  does  not 
relinquish  it,  but  means  to  sue  again  for  it,  can  gain 
nothing  by  such  a  statement.  Neither  can  such  a 
statement  furnish  a  reason  for  holding  the  first  suit 
to  be  barred.  Sooxder  Bebee  v.  Khili.oo  Mull 
alias   Ram   Lall         .  .  .         2  N.  W.  90 

Suit    for    arrears 


6. 


Omission    to     in- 


elude  all  grounds  on  which  suit  is  based — Civil 
Procedure  Code,  1859,  s.  7.  A  plaintiff  is  bound  to 
include  in  his  plaint  all  the  grounds  upon  which  his 
suit  is  based.  A  second  suit  upon  a  different  ground 
which  existed  before  the  commencement  of  the 
first  suit  would  not  be  alleged,  as  it  would  be  split- 


of  rent  for  successive  years — Civil  Procedure  Code, 
1859,  s.  7.  S.  7,  Act  VTII  of  1859,  did  not  require  a 
plaintiff  having  several  distinct  causes  of  action 
against  one  defendant  to  comprise  them  all  in  one 
suit  subject  to  the  hazard  of  forfeiting  all  those 
not  included  in  the  first  suit.  The  object  of  the 
clause  was  only  to  provide  against  splitting  a 
cause  of  action.  Stjtto  Churx  Ghosal  v.  Obhoy 
NrxD  Doss  .  .  .  2  W.  R.,  Act  X,  31 
Dyaram  v.  Gouree  Shtjnker  .  3  N.  W.  20 
4. Negligent  omis- 
sion of  fart  of  claim — Obligation  as  to  enforcing 
all  available  remedies.  The  7th  section  of  the 
Civil  Procedure  Code,  1859,  prohibits  the  splitting 
of  a  claim,  but  does  not  require  that  all  remedies 
by  suit  on  all  the  securities  which  a  creditor  may 
hold  be  enforced  together.  If  a  plaintiff,  from 
negligence  or  other  cause,  omits  to  prefer  a  portion 
of  his  claim  which  seeks  to  charge  the  land,  or,  hav- 
ing preferred  it,  is  content  to  accept  an  imperfect 
adjudication,  or  one  which  awards  him  only  a 
portion  of  the  relief  claimed,  he  cannot  afterwards 
bring  forward  in  a  fresh  suit  matter  which  might  j 
well  have  been  then  disposed  of.  Muluk  Ftr queer 
BuKSH  v.  Laller  Manohur  Doss  ,  2  N".  W.  29 
5,  — — Fresh  suit  in  re- 
spect of  same  subject-matter — Civil  Procedure  Code, 
1859,  s.  7.  A  party  is  bound  to  bring  forward  his 
whole  case  in  respect  of  the  matter  in  litigation  and 
open  to  him  upon  the  points  for  decision  in  the  suit. 
He  cannot  abstain  from  relying  upon  nor  abandon  a 
ground  of  claim  which  is  in  question  and  proper  for 
consideration  and  decision  in  the  suit  and  after- 
wards make  it  a  cause  of  fresh  suit  in  respect  of  the 
same  subject-matter.  Udaiya  Tevar  v.  Katama 
Nachiyar        ....  2  Mad.  131 


RELINQUISHMENT      OF,     OR     OMIS. 
SION    TO    SUE    FOR,    PORTION   OF 

CLAIM— con<d. 
tine  the  cause  of  action.     Abiram  Doss  v,  Seiram 
Doss     .    3  B.  L.  R.  A.  C.  421 ;  12  W.  R.  336 

Premanund  Gossamee  v.  Ram  Churk  Deb 

20  W.  R.  482 


7. 


Omission     to  sue 


for  all  rights  under  the  same  or  similar  titles — Civil 
Procedure  Code,  1859,  s.  7.  S.  7,  Act  VITI  of  1859, 
required  that,  if  all  rights  arising  out  of  the  same- 
cause  of  action  were  not  sued  for  together,  the  por- 
tion abandoned  could  not  be  separately  sued  for 
afterwards  ;  but  it  did  not  enact  a  similar  penalty 
for  all  rights  under  the  same  or  similar  titles,  the 
right  to  sue  for  which  may  require  different  issues 
to  be  tried  and  may  arise  under  different  dates  and 
different  causes  of  action,  and  the  defendants  as 
to  which  different  properties  may  be  either  only 
one  party  or  different  parties  altogether.  Mothoob 
MoHUN  MuNDUL  V.  Khemunkuree  Dossee 

5  W.  R.  P.  C.  182 

See   Ramhurry  Mundul  v.   Mothoor  MohuiT 
MuNDUL  .         .  20  W,  R.  P.  C.  450 


8. 


Omission    to  put 


forward  case  in  full — Civil  Procedure  Code,  1859, 
s.  7.  A  plaintiff  suing  for  the  recovery  of  land  is 
bound  to  put  forward  his  whole  case  at  once,,  and 
cannot  be  allowed  to  maintain  a  second  suit  for  the 
same  cause  of  action,  merely  by  alleging  that  the 
Collector's  order  sought  to  be  set  aside  is  of  a  differ- 
ent date  and  description  from  that  which  was  sought 
to  be  set  aside  in  the  former  suit.  Luchmun  Doss 
V.  Priao  Dutt      ....     2  Agra  305 


9. 


Civil      Procedure 


Code,  1859,  s.  7 — Title  resting  on  different  and 
distinct  transactiorhs.  The  fact  that  a  defendant's 
title  rests  upon  different  and  distinct  transactions, 
supported  by  distinct  and  separate  evidence  does  not 
necessarily  imply  that  to  a  party  contesting  theif 
title,  there  are  different  causes  of  action  warranting 
separate  suits.  Rajvi  Soondur  Sdaha  v.  Dela>"- 
NEY  ....  20W.  R.  103 


10. 


Civil    Procedure 


Code,  1859,  s.  7 — Distinct  causes  of  action.  S-.  7 
of  Act  VIII  of  1859  applied,  whether  the  omission 
to  sue  had  been  the  result  of  knowledge  and  inten- 
tion or  not.  The  test  as  to  whether  a  suit  was 
barred  by  s.  7  of  Act  VIII  of  1859  was  whether  the 
claim  in  the  new  suit  was  in  fact  founded  on  a  cause 
of  action  distinct  from  that  which  was  the  founda- 
tion of  the  former  suit.  Bulwunt  Singh  v. 
Ctiittan  Singh  .         .         .  3  N.  W.  27 


11. 


Omission  to  ash 


for  particular  relief — Civil  Procedure  Code,  1859, 
s.  7.  Quaere  :  Whether  a  relinquishment  or  omis- 
sion under  s.  7,  Act  VIII  of  1859,  extended  to  cases- 
of  omission  to  ask  for  any  particular  description  of 
rehef  which  a  plaintiff  might  intend  to  seek  against 
the  parties  to  the  suit  in  res])ect  of  his  cause  of 
action.     Sabeeb  Khan  v.  Kalli  Doss  Dey 

1  w.  R.  la* 
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EELINQUISHMENT  OF,  OR  OMIS- 
SION TO  SUE  FOE,  PORTION  OF 
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12. 


Suit  by  co-sharers 


some  of  uhom  have  before  sued — Cifil  Procedure 
Code,  1859,  s.  7.  Held,  by  KEsrp,  J.,  that,  where,  as 
in  this  case,  four  suits  are  brought  with  the  common 
object  of  setting  aside  the  sale  of  a  patni  talukh  by- 
four  joint  tenants,  two  of  whom  are  not  estopped 
under  s.  7,  Act  VIII  of  1859,  this  Court  cannot  in 
equity  declare  the  sale  to  be  good  or  bad  in  part, 
but  must  decide  as  to  whether  the  sale  is  to  stand  or 
fall  for  the  whole  talukh.  Per  Aes'SLIE,  J. — But 
if  one  of  the  joint  tenants  in  a  former  suit  claimed 
a  2-anna  instead  of  a  4-anna  share,  she  cannot 
now  be  allowed  to  supplement  her  claim  or  take 
interests  in  the  patni  which  she  could  not  have 
enforced  independently  of  the  sale.  Ram  Chtjbk 
BrsuoPADHYA  V.  Deopomotee  Dossee 

17  W.  R.  122 

13. Civil    Procedure 

Code,  1859,  s.  7 — Appiication  to  file  atcard.  The 
privilege  given  in  Act  VIII  of  1859,  s.  7,  to  a  plaint- 
ifiE  in  a  suit  to  abandon  the  excess  of  a  claim  applies 
also  to  a  case  where  the  party  comes  in  with  an 
application  to  cause  an  arbitration  award  to  be  filed. 
In  the  matter  of  the  petition  of  Grish  Chttsder 
Chookamoxee.  Gkish  Chuxder  Chooramoxee  v. 
Beojosath  Bhtttacharjee       .      20  "W.  R.  56 

S.  7  of  Act  VIII  of  1859  \^a.sheld  to  be  appli- 
cable to  rent  suits.  Bhabosoonderee  v.  BnrGWAK 
Chuxder  Mozoomdar  .  W.  R.  1864,  Act  X,  88 

PrEBHoo  Tewaree  r.  Ramjeawtx  Patuck 

1  N.  W.  65 :  Ed.  1873,  119 

14. .    Claims     arising 

out  of  same  cause  of  action — Simultaneous  suits — 
Ciri7  Procedure  Code,  1859,  s.  7.  Held,  where 
two  suits  were  instituted  simultaneously,  and  one  of 
such  suits  had  been  determined,  that,  assuming  that 
the  claims  in  such  suits  arose  out  of  the  same  cause 
of  action  and  should  have  been  included  in  one  suit, 
the  provisions  of  s.  7  of  Act  YllI  of  1859  were  no 
bar  to  the  entertainment  of  the  second  suit.  Kale- 
SHAE  Paeshad  1-.  Jagax  Nath 

I.  L.  R.  1  AU.  650 

15. Civil    Procedure 

Code,  ss.  43,  58,  278,  280,  and  283—Inten:encr 
claiming  attached  property  by  turo  separate  titles — 
Single  order  raising  attachment — Tvo  siiits  by 
judgment-creditors  for  declaration  of  their  right 
to  attach — Order  of  fdinj  of  suits.  A  plaintiff's 
cause  of  action  consLsts  of  every  fact  which  it  would 
be  necessary  for  the  plaintiff  to  prove,  if  traversed, 
in  order  to  support  his  right  to  the  judgment  of  the 
Court.  It  does  not  comprise  every  piece  of  evidence 
which  is  necessary  to  prove  such  fact,  but  every 
fact  which  is  necessary  to  be  proved.  Bead  v. 
Brovmf  L.  R.  22  Q.  B.  D.  128,  referred  to.  The 
plaintiffs,  holding  a  simple  money  decree  against 
two  persons,  B  R  and  M  B,  attached  in  execution 
thereof  (a)  their  judgment-debtors'  mortgagee  in- 
terest in  a  certain  mortgage ;  and  (ft)  a  house  said 
to  belong  to  their  judgment-debtors.  Against  this 
attachment  one  M  filed  objections  under  s.  278  of 


REIilNQUISHMENT      OF,     OR     OMIS- 
SION   TO    SUE    FOR,    PORTION   OF 

CLAIM— con^d. 
the  Code  of  Civil  Procedure,  in  consequence  of 
which  the  property  was  released  from  attachment. . 
The  plaintiffs  thereupon  brought  two  suits  under  s. 
283  of  the  Code  of  Civil  Procedure,  one  in  respect  of 
the  mortgagee  interest  and  the  other  in  respect  of 
the  house.  Held  by  the  Full  Bench  (Aikmax,  J., 
disientiente),  that  the  first  essential  of  the  plaintiffs' 
cause  of  action  was  the  order  made  under  s.  280  of 
the  Code  of  Civil  Procedure,  and  that,  until  that 
order  was  made,  they  had  no  cause  of  action. 
The  cause  of  action  was  the  order  under  s.  280,. 
which  had  been  obtained  by  M,  and  the  right 
and  title  of  the  plaintiffs  to  bring  the  subjects  of 
attachment  to  sale  in  execution  of  their  decree. 
The  title  or  titles  which  the  defendant  ;m  ght  prove 
formed  no  part  of  the  plaintiffs'  cause  of  action,^ 
nor  would  the  defendant's  k!legation  of  different 
titles  in  herself  to  different  portions  of  the  property 
split  up  the  plaintiffs'  cause  of  action  into  different 
and  distinct  causes  of  action.  Similarly  the  fact 
that  the  plaintiffs'  judgment-debtors  held  or  were 
alleged  to  hold  portions  of  the  property  under 
different  titles  would  not  split  up  the  plaintiffs* 
cause  of  action  into  different  causes  of  action. 
S.  43  of  the  Code  of  Civil  Procedure  has  nothing  to 
do  with  the  evidence  which  may  be  necessary  or 
may  be  produced  to  suppc>rt  or  defend  a  cause  of 
action  or  with  the  desire  of  a  plaintiff  to  bring 
more  suit  than  one  or  with  the  devolution  of  title 
where  the  cau?e  of  action  relates  to  land  or  other 
kind  of  property.  In  the  above  case  consequently 
s.  43  of  the  Code  barred  the  later  of  the  plaintiffs' 
two  suits.  Held,  also,  that,  where  two  suits  are 
filed  on  the  same  day,  it  must  be  presumed,  until 
the  contrary  is  proved,  that  they  were  presented 
and  admitted  in  the  order  in  which  their  numbers 
appear  in  the  register  of  civil  suits  prescribed  by 
s.  58  of  the  Code  of  Civil  Procedure.  Kaleshar  Prasad 
V.  Jagan  Xath,  1.  L.  B.  1  AU.  650  ;  Appammi  v. 
Bamammi,  I.  L.  B.  9  Mad.  279;  and  Duncan 
Brothers  &  Co.  v.  Jeetmull  Greedharee  Lall,  i.  L.  B. 
19  Calc.  372,  referred  to.  Zahur  Hiuain  v.  Muham' 
mad  Hasain,  All  Weekly  Notes  {ISSS)  147,  and 
Muhammad  Ibrahim  Khan  v.  Habib-ullah  Khan, 
AU.  Weekly  Notes  {1SS6)  113,  overruled.  Per 
AiKMAX,  J.  Although  it  was  the  single  order  in 
the  execution  department  which  necessitated  the 
plaintiffs'  bringing  their  suits,  the  plaintiffs'  real 
causes  of  action  were  the  separate  transactions  en- 
tered into  by  the  judgment-debtors  with  the  ob- 
jector under  s.  278  of  the  Code,  and  they  were 
therefore  entitled  to  bring  separate  suits.  iluBTl 
V.  BnoLA  Ram         .         .      I.  L.  R.  16  All.  165 


16. 


Simultaneous 


suits  for  balance  of  account  after  settlement — Civil 
Procedure  Code,  1882,  s.  43.  Upon  a  settlement 
of  accounts  between  plaintiff  and  defendants, 
R3,985-6-9  was  found  due  by  the  defendants,  who 
agreed  to  pay  the  same.  They  gave  to  plaintiff  an 
order  on  their  agents  to  pay  R2,500  from  the  profits 
of  certain  land,  and  promised  to  pay  the  balance 
within  a  month.     Plaintiff  filed  two  suits,  one  for 
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E2,.50()  and  the  other  for  the  balance  of  the  debt. 
Defendants  pleaded  that  both  suits  should  be  dis- 
missed, as  brought  in  contravention  of  the  require- 
ments of  s.  43  of  the  Code  of  Civil  Procedure.  The 
lower  Courts  held  that  there  were  two  distinct 
causes  of  action,  and  decreed  both  claims.  Held,  on 
second  appeal,  that  plaintiff  had  only  one  cause 
of  action,  and  that  the  decree  in  one  of  the  suits 
must  bo  reversed.     Appasami  v.  Ramasaisii 

I.  L.  R.  9  Mad.  279 


17. 


Suit  for  receipt  as 


security  for  advance — Suit  for  balance  of  account. 
A  sued  B  for  recovery  of  a  receipt  which  had  been 
deposited  by  the  former  with  the  latter  as  security 
for  a  certain  advance  of  money.  Held,  that  he  was 
not  thereby  debarred^  under  sr 7,  Act  VIII  of  1859, 
from  bringing  a  suit  for  the  balance  due  on  the 
whole  account  between  them..  Medhi  Ullee 
Khan  v.  Mahomed  Wajid  Ullee 

1  N.  W.  Part  II,  10  :  Ed.  1873,  70 

18. Suit  for  sum  due 

in  account  look — Addition  of  claim  far  same  sum 
due  on  hath-chitta — Civil  Procedure  Code,  1859, 
s.  7 — Civil  Procedure  Code,  1877,  s.  34.  \^'here  a 
plaintiff  originally  sued  for  a  certain  sum  iipon  his 
khatta  books  and  an  objection  was  taken  by  the 
defendant  that  he  ought  to  have  sued  upon  a  certain 
hath-chitta,  whereupon  the  plaintiff  amended  his 
plaint  by  suing  for  the  amount  admittedly  due  upon 
the  hath-chitta,  in  addition  to  the  amount  he 
claimed  upm  his  khatta  books  : — Held,  that,  when 
the  plaintiff  amended  his  plaint  by  suing  upon 
the  hath-cliitta  his  causes  of  action,  which,  when 
the  suit  was  originally  framed,  were  distinct, 
became  united  ;  that  there  was  no  "  relinquish- 
ment "  in  the  original  suit  within  the  terms  of  Act 
VIII  of  1859,  s.  '7  (with  which  s.  43,  Act  X  of 
1877,  corresponds),  and  that  the  plaint  was 
rightly  amended.  Ram  Tarruk  Koondoo  v. 
Hossein    Buksh      .         .      I.  L.  R.  3  Calc.  785 

2  C.  L.  R.  385 


19. 


—    Civil    Procedure 


Code,  1882,  s.  43 — Suit  to  cancel  release,  obtained 
by  duress,  of  all  claims  against  defendants,  and  to 
recover  amount  of  one  such  claim  no  bar  to  subse- 
quent suits  upon  other  causes  of  action  so  released. 
On  the  Ist  July  1878  .there  was  a  settlement  of 
accounts  between  the  plaintiff  and  defendants,  and 
a  debt  was  acknowledged  due  by  the  latter  to  the 
former,  and  on  the  same  day  the  plaintiff  and  defend- 
ants entered  into  a  trading  partnership  which  was 
carried  on  till  August.  On  the  30th  September  the 
defendants  extorted  a  release  from  the  plaintiff 
•whereby  the  plaintiff's  claims  against  them  arising 
out  of  the  two  transactions  mentioned  and  all  other 
transactions  between  them  were  released.  On  the 
23rd  November  the  plaintiff  brought  a  suit  against 
the  defendants,  and,  in  the  plaint  after  stating 
the  fact  of  the  settlement  of  1st  July  1878,  the 
balance  found  due  therein  to  the  plaintiff,  the  ex- 
tortion of  the  release,  and  the  misappropriation  of 
the   sums  due  to  the  plaintiff  by  the  defendants  as 
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the  cause  of  action,  prayed  for  cancellation  of  the 
release  and  for  recovery  of  the  amount  due  to  the 
plaintiff  by  the  defendants  under  the  settlement  of 
1st  July  1878.  Held,  in  a  suit  to  wind  up  the 
partnership  of  July  and  August  1878,  that  the 
plaintiff  was  not  bound  by  s.  43  of  the  Code  of  Civil 
Procedure  to  have  included  in  his  former  suit  his 
claim  arising  out  of  that  partnership  and  that  the 
former  suit  being  in  substance  a  suit  upon  the 
account  stated  on  1st  July  1878,  and  not  for 
damages  for  extorting  the  release,  was  no  bar  to 
the  present  suit.     Subbayya  v.  Venkatesappa 

I.  L.  R.  6  Mad.  49 

20. _ Accretion  to  land 

—Civil  Procedure  Code,  1859,  s.  9.  The  plaintiff 
sued  for  a  certain  specified  quantity  of  land  as  being 
between  specified  boundaries.  On  measurement, 
however,  it  was  found  there  was  more  land  within 
those  boundaries  than  the  plaintiff  claimed.  He 
obtained  only  a  decree  for  what  he  claimed  though 
he  had  claimed  all  the  land  up  to  the  boundary 
(the  river)  on  one  side  :  the  excess  was  deducted  on 
that  side.  Held,  reversing  the  decision  of  the  High 
Court,  that  a  subsequent  suit  in  which  he  claimed 
land  which  had  accreted  to  the  excess  portion  which 
was  not  decreed  to  him  in  the  former  suit  was  not 
barred  by  s.  7,  Act  VIII  of  1859.  Pahalwax 
Singh  v.  Mahessur  Buksh  Singh.  Mahessur 
BuKSH  Singh  v.  Meghburn  Singh 

9  B.  L.  R.  150  :  16  W.  R.  P.  C.  5 

s.c.  in  High  Court,    Meghburn  Singh    v.    Mo- 
hessur  Buksh  Singh    .         .         .5  W.  R.  211 


21. 


Civil    Procedure 


Code,  1882,  s.  43 — Breaches  of  one  term  in  a  con- 
tract, how  sued  upon — Cause  of  action — Contract. 
Per  Garth,  C.J. — A  claim  for  the  price  of  goods 
si  lid  :s  a  cause  of  action  of  a  different  nature  from  a 
claim  for  damages  for  non-acceptance  of  goods  pur- 
suant to  a  contract.  Such  claims,  therefore,  al- 
though arising  under  one  and  the  same  contract, 
may  be  sued  upon  separately,  s.  43  of  the  Code  of 
Civil  Procedure  notAvithstanding.  Per  Wilson,  J. 
— Where  there  is  one  contract  for  the  purchase  of 
goods  and  the  purchaser  takes  some  of  the  goods, 
but  breaks  his  contract  in  part  by  not  paying  for  the 
goods  he  takes,  and  in  part  by  not  taking  and  paying 
for  the  remainder,  and  both  breaches  occur  before 
any  suit  is  brought,  the  claim  of  the  person  suing  is 
one  arising  out  of  one  cause  of  action  ;  and  the  whole 
claim  must  be  included  in  one  suit.  Anderson 
Wright  v.  Co.  v.  Kalagarla  Surjinarain 

I.  L.  R.  12  Calc.  339 

22.   Civil    Procedure 

Code,  1882,  s.  43 — Breaches  of  the  same  contract 
hoiv  sued  upon — Contract.  Where  a  contract  for  the 
sale  and  purchase  of  goods  is  broken  by  the  pur- 
chaser, in  part  by  refusal  to  take  delivery  and  in 
part  by  refusal  to  pay  for  goods  delivered,  both 
breaches  having  occurred  before  any  suit  is  brought, 
the  vendor  is  debarred  by  s.  43  of  the  Code  of  Civil 
Procedure  from  bringing  two  suits  against  ^such 
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!  purchaser,  his  claim  being  one  arising  out  of  one 
cause  of  action  and  based  on  one  and  the  same 
contract.  The  view  taken  by  Wilso',  J.,  in 
Anderson,  Wright  d:  Co.  v.  Kalagarla  Surjinarain, 
I.  L.  R.  12  Cole.  ■3?9,  approved.  Petheram,  C.J. — 
"  The  whole  of  the  claim  which  the  plaintiff  is 
entitled  to  make  in  respect  of  the  cause  of  action  " 
in  s.  43  means,  in  the  above  case,  the  entire  claim 
•which  the  plaintiff  has  against  the  defendant  at 
the  time  tne  action  is  brought  in  respect  of  any 
failure  or  failures  to  accept  and  pay  for  goods 
j  purchased  of  him  by  the  defendant  under  one 
I  contract,  and  the  whole  of  such  claim  must  be 
included  in  one  action.  Peixsep,  J. — The  expres- 
sion "  cause  of  action  "  is  to  be  construed  with 
reference  to  the  substance  rather  than  the  form 
of  the  action.  The  claim  in  both  the  above 
cases  being  for  damages  on  account  of  breaches 
of  the  same  contract,  s.  43  read  with  the  illustra- 
tion debars  the  plaintiff  from  bringing  two  suits. 
DrxcAN  Beothebs  &  Co.  v.  jEETwrLL  Geee- 
DHAEEE  Lall         .         ,     I.  L.  E.  19  CeIc.  372 

23.  — — — Suit  for  demur- 
rage— Civil  Procedure  Code,  1S59,  s.  7.  In  a  suit 
for  demurrage,  the  cause  of  action  being  the  deten- 
tion of  a  boat,  plaintiff  is  bound  to  sue  for  the  whole 
of  the  demurrage  due  ;  failing  to  claim  a  portion,  he 
is  barred  by  s.  7,  Act  VIII  of  1859,  from  suing  sub- 
sequently for  such  portion.  Mxjxgheoo  Manjhee 
V.  Gyaeam  Nundee        .         .         14  "W.  E.  253 


24. 


Civil  Procedure 


Code,  1S77,  s.  43 — Suit  for  damages  for  wrongful 
dismissal.  A  suit  having  been  brought  in  a  Small 
Cause  Court  for  damages  laid  at  R400  for  wrongful 
dismissal,  a  decree  was  given  for  R75  per  mensem, 
the  amount  of  wages  which  had  been  agreed  on,  up 
to  the  filing  of  the  plaint,  the  Judge  intimating  that 
for  damages  accruing  after  the  filing  of  the  plaint 
further  suits  month  by  month  might  be  brought. 
Two  suits  were  accordingly  brought  for  the  two 
months  next  succeeding  the  date  of  the  first  sxiit, 
and  decrees  were  obtained.  The  High  Court  upon 
an  application  made  by  the  defendant,  set  aside 
these  decrees  on  the  ground  that  after  the  first 
suit  no  further  suits  could  lie.  SurpsoN  v.  Cleg- 
HOEJf 6  C.  L,  E.  91 


25. 


Suit  for  damages 


— Subsequent  suit  against  another  wrong-doer  for 
the  same  tort.  Where  a  plaintiff  had  sued  for  and 
obtained  damages  against  one  of  several  persons 
who  had  joined  together  in  defaming  his  character. 
— Held  (Peaeson,  J.,  dissenting),  that  a  similar  suit 
by  the  plaintiff  against  another  cf  such  wrong- 
doers would  not  lie  ;  and  that  the  cause  of  action 
in  both  suits  being  identical,  and  satisfaction  hav- 
ing been  obtained  in  one,  the  other  was  barred 
by  virtue  of  s.  7,  Act  VIII  of  1859.  !MADrD  Ali 
Khan  v.  Saleem  Ahmed  Khan  alias  KrMMrx 
Khak 4  N.  W.  142 


26. 


Civil    Procedure 


Code,  1S82,  s.  ^3 — Tuo  successive  suits  for  dam- 
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ages  for  tort — Trespass  on  land — Conversion  of  move- 
ables lying  on  land — Grounds  of  attack.  Defendants 
having  forcibly  taken  possession  of  plaintiff's  land 
upon  which  was  (1)  standing  timber,  and  (2)  logs 
of  timber  lying  stored  on  the  ground,  plaintiff 
had,  in  a  prior  suit,  recovered  possession  and  dam- 
ages. Subsequently  to  the  institution  of  such 
prior  suit,  defendants  (1)  cut  and  removed  certain 
standing  trees,  and  (2)  removed  the  logs  which  lay 
stored  on  the  ground.  Upon  plaintiff  bringing  a 
second  suit  to  recover  damages  on  both  grounds, 
objection  was  raised,  (1)  as  to  the  standing  timber, 
that  plaintiff's  remedy  was  under  s.  244  of  the  Civil 
Procedure  Code,  and  (2)  as  to  the  logs,  that  a  claim 
for  their  value  might  have  been  included  in  the 
former  suit,  since  their  conversion  was  effected 
when  the  plaintiff  was  dispossessed  of  the  land  upon 
which  they  lay,  and  that,  under  s.  43,  no  claim 
could  now  be  made  in  respect  of  them.  Held,  (i) 
that  the  proceeds  obtained  from  cutting  and  remov- 
ing saleable  timber  on  the  land  were  in  the  nature  of 
mesne  profit-s,  and  these  having  been  taken  since 
the  institution  of  the  previous  suit,  plaintiff  could 
recover  ;  (ii)  that  a  trespass  on  a  piece  of  land  is  by 
itself  no  proof  of  any  conversion  of  moveables  lying 
upon  the  land  at  the  time  that  the  trespass  takes 
place ;  that,  notwithstanding  plaintiff's  eviction 
from  the  land,  possession  of  the  timber  lying  stored 
upon  it  should  be  presumed  to  have  continued 
in  him  in  the  absence  of  proof  of  any  act  on  the  part 
of  the  defendant  with  special  reference  to  such 
timber  and  showing  unequivocally  that  the  plaint- 
iff was  entirely  deprived  of  the  use  of  them  ;  and 
that  conversion  of  the  logs  was  not  effected  by  the 
trespass,  but  only  by  their  removal  subsequently  to 
the  institution  of  the  previous  suit  ;  and  (iii)  that 
the  causes  of  action  now  relied  on  were  therefore 
different  from  those  relied  on  before,  and  the 
previous  suit  did  not  operate  as  a  bar  to  the 
present  claim  under  s.  43  of  the  Civil  Procedure  , 
Code.     MoYif.  Avtttheamax 

I.  Ii.  E.  22  Mad.  197 


27. 


Suit    for    dam- 


ages. On  the  27th  Joist  1286  F.S.  (2nd  June  1879) 
the  plaintiff  brought  a  suit  to  recover  damages  for 
the  breach  of  a  contract  on  the  part  of  the  defend- 
ant for  not  having  made  over  possession  to  him  of 
certain  leasehold  properties,  the  damages  claimed 
being  for  the  profits  accrued  due  for  the  year  1283 
F.S.  (1875-76).  In  this  suit  he  obtained  a  decree. 
On  the  21st  Joist  1287  F.S.  (14th  June  1880)  the 
plaintiff  brought  another  suit  against  the  defendant 
to  recover  damages  for  the  profits  accrued  for  the 
years  12S4,  1285.' and  1286  F.  S.  (1876-77  to  1878- 
79).  Held,  that  the  plaintiff  should  have  included 
the  damages  for  the  years  1284  and  1285  (1876-77 
and  1877-78)  in  his  former  suit,  and  that  he  was  de- 
barred by  s.  43  of  Act  X  of  1877  from  including  in 
his  second  suit  any  portion  of  his  claim  for  damages 
which  had  accrued  due  at  the  time  of  the  institution 
of  his  first  suit,  and  for  which  he  had  omitted  to  sue  ; 
but  that  he  was  entitled  to  recover  damages  for  the 
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year  1286  (1878-79).  Taruck  Chunder  Mookerjee 
V.  PmicJiu  Mohini  Debya,  I.  L.  R.  6  Calc.  791, 
followed.  Sheo  Sunkur  Sahoy  v.  Heidhoy 
Naeain   .  I.  L.  R.  9  Gale.  143 :  12  C.  L.  R.  84 

Held,  by  the  Privy  Council  on  appeal,  that  the 
High  Court  had  rightly  decided  that,  in  regard  to 
Act  X  of  1877,  s.  43,  the  plaintiff  could  not  recover 
so  much  of  the  profits  as  had  already  accrued  at  the 
date  of  the  institution  of  the  prior  suit,  inasmiich  as 
the  claim  in  respect  of  such  profits  might  have  been 
included  therein,  viz.,  the  profits  for  the  two  j^ears 
1284  and  1285  F.,  which  had  expired  when  that  suit 
was  brought.  Mad  an  Mohan  Lal  v.  Lala  Sheo- 
SANKER  Sahai         .         .     I.  Ii.  R.  12  Calc.  482 


28. 


-Suit  for  value  of 


cattle — Subsequent  suit  for  damages  for  taking  them 
away.  A  person  suing  for  the  value  of  cattle  ille- 
gally taken  away  should  include  in  his  plaint  what- 
ever claim  he  wishes  to  make  in  respect  of  damages 
caused  to  him  by  the  defendant's  wrongful  act,  and 
cannot  afterwards  maintain  a  new  suit  for  any  dam- 
ages which  he  might  have  claimed  in  the  former 
suit.  MoHUBUT  MuNDUL  V.  Shookendronath  Roy 
4  W.  R.  S.  C.  C.  Ref.  20 


29. 


Civil    Procedure 


Code,  1S59,  s.  7 — Suit  for  damages  after  suit  for 
recovery  of  property.  A  suit  for  damages  for 
wrongful  detention  of  property  (in  this  case  a  cart 
and  bullocks  seized  in  execution  of  decree  against 
another  party)  is  barred  under  s.  7, Act  VIII  of  1859, 
after  a  decree  in  a  former  suit  for  the  recovery  or 
value  of  the  same  property.     PuxJu  v.  Oodoy 

18  W.  R.  337 


30. 


Civil    Procedure 


Code  {Act  XIV  of  1SS2),  ss.  13,  43— Damages.  In 
September  1886  the  plaintiff  sued  in  a  Munsif's 
Court  certain  defendants  for  possession  of  one  bigha 
of  land,  and  for  damages  for  the  cutting  and  carry- 
ing of  certain  paddy  from  such  land  on  the  23rd  De- 
cember 1885.  This  suit  was  dismissed  on  the  ground 
that  no  dispossession  had  taken  place,  the  plaintiff 
being  referred  to  a  Small  Cause  Court  for  his  dam- 
ages. No  appeal  was  made  against  this  decision. 
In  March  1887  the  plaintiff  sued  these  defendants 
in  the  Munsif's  Court  for  possession  of  5  bighas  6 
cottahs  of  land  and  for  mesne  profits,  and  obtained 
a  decree  for  possession  of  3  bighas  6  cottahs  of  land 
with  mesne  profits  ;  possession  of  the  1  bigha,  the 
subject  of  the  suit  of  1886,  being  included  in  the  3 
bighas  6  cottahs  decreed.  He  subsequently  sued 
the  same  defendants  in  a  Small  Cause  Court  for 
damages  for  the  paddy  cut  and  carried  on  the  23rd 
December  1885.  Held,  that  such  suit  was  not  barred 
by  either  s.  13  or  s.  43  of  the  Civil  Procedure  Code. 
Mahabeer  Sikg  v.  Rambhajjan  Sha 

I.  Ii.  R.  16  Calc.  545 


31. 


Suit      for  mesne 


profits  after  setting  aside  sale  for  arrears  of  rent — 
Subsequent  suit  for  rents  wrongly  collected.  At  a 
sale  for  arrears  of  rent,  A  became  the  purchaser  of  a 
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certain  patni  talukh.  B,  whose  patni  right  had  bee° 
sold,  sued  for  and  obtained  a  decree  for  reversal  o* 
the  sale  on  the  ground  of  irregularity.  In  the  mean" 
time  A  had  committed  default  and  the  patni  was 
again  sold  for  arrears  of  rent.  The  zamindar  drew 
out  from  the  CoUectorate  the  amount  due  to  him. 
C,  who  had  bought  jB's  right,  title,  and  interest  in 
his  decree,  now  sued  A  for  recovery  of  the  surplus 
proceeds  of  sale  in  the  hands  of  the  Collector,  and 
obtained  a  decree.  He  afterwards  sued  A  for 
mesne  profits  for  the  time  during  which  he  was  in 
possession  of  the  patni  talukh.  This  was  a  suit  by 
C  against  A  for  recovery  of  the  amount  drawn  out 
by  the  zamindar,  on  the  ground  that,  in  consequence 
of  A  having  collected  the  rents  from  the  talukh, 
which  were  to  go  towards  payment  of  the  rent  due 
to  the  zamindar,  and  having  fraudulently  withheld 
such  paN'ment,  he  had  sustained  damage  to  the 
extent  of  the  amount  taken  by  the  zamindar. 
Held,  that  the  suit  was  barred  by  s.  7,  Act  VIII  of 
1859.  Tarini  Prasad  Ghose  v.  Khudtjmani  Dabi 
5  B.  L.  R.  184  :  13  W.  R.  261 

Tarini   Prasad    Ghose   v.    Raghab    Chundra 
Bandhopadhya 

5  B.  L.  R.  187  note  :  13  W.  R.  205 

32.  ■ Suit    for  refund 

of  excess  payment  of  rent — Civil  Procedure  Code, 
1859,  s.  7.  A  recovered  from  B,  under  the  terms  of 
his  lease,  a  refund  of  the  excess  of  rent  paid  by  him 
in  respect  of  the  years  1861,  1862,  and  1863, 
While  that  suit  was  jpending,  B  recovered  from  A 
rent  at  the  same  rate  in  respect  of  the  three  suc- 
ceeding years.  Held,  that  A  was  entitled  to  bring 
another  suit  against  B  for  damages  in  respect  of 
the  excess  of  rent  paid  by  him  during  the  year 
subsequent  to  the  institution  of  the  prior  suit. 
NiLMANi  Singh  v.  Annundaprasad  Mookerjee 

1  B.  L.  R  F.  B.  97  :  10  W.  R.  F.  B.  41 

33. Suits  for   mesne 

profits.  Mesne  profits  claimed  for  a  period  of  dis- 
possession are  essentially  damages,  the  ground  upon 
which  the  plaintiff  in  any  case  is  entitled  to  ask  for 
them  being  the  wrongful  conduct  of  the  defendants 
in  dispossessing  and  keeping  them  out  of  possession  ; 
and  every  suit  brought  to  recover  mesne  profits 
must,  by  Act  VIII  of  1859,  s.  7,  include  the  whole 
claim  arising  out  of  the  cause  of  action  which  gives 
the  ground'  for  the  claim.  Rookminee  Koer  v. 
RamTohtjlRoy  .         .         .    21W.R.223 

Ram  Ruttun  Axjdo  v.  Ram  Chunder  Pal 

25  W.  R.  113 


34. 


Suit  for     mesne 


profits  and  possession — Subsequent  suit  for  mesne 
profits.  The  plaintiff  brought  a  suit  for  possession 
of  land  with  mesne  profits.  The  suit  was  dismissed. 
He  appealed  on  the  question  of  possession  only,  and 
obtained  a  decree  for  possession  without  any  men- 
tion of  mesne  profits,  and  in  execution  of  the  decree 
he  obtained  possession.  Held,  that  a  subsequent 
suit  to  recover  mesne  profits  from  the  date  of  the 
decree  for  the  period  of  six  years  next  before  the 
commencement  of  the  suit  exclusive  of  the  period 
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the  plaintiff  was  in  possession,  -was  not  barred  by 
s.  7  of  Act  VIII  of  1859.    Fratap  Chaxdka  BtrBrA 

X\    SWARXAMAYI.       SwAESAMAYI     V.    PrATAP    ChAN- 

DBA  BmrA 

4  B.  li.  R.  F.  B.  113  :  13  W.  R.  F.  B.  15 


35. 


Civil    Procedure 


Code,  1859,  ss.  7,  8,  9,  10— Cause  of  action,  ivdvding 
whole  daim  arising  out  of — Mesne  profits,  suit  for 
— Possession,  suit  for.  Under  s.  7,  read  with 
ss.  8,  9,  and  10  of  Act  \ail  of  1859,  a  plaintiff 
suing  for  mesne  profits  of  land  is  not  precluded  from 
afterwards  maintaining  a  suit  for  possession  of  such 
land.  Praia  p  Chandra  Burua  v.  Swamamayi, 
4  B.  L.  R.  F.  B.  113,  commented  on.  Mo^fOHrB 
Laxl  v.  Goubi  So-kce      .     I.  L.  R.  9  Calc.  283 

12  C.  li.  R.  434 


36. 


Civil    Procedure 


37. 


Code,  s.  43 — Claim  for  mesne  profits  received  prior 
to  date  of  former  suit  for  land.  Where  a  stut  to 
recover  land  was  brought,  and  no  claim  was  made 
for  mesne  profits  received  prior  to  date  of  plaint : — 
Held,  that  s.  43  of  the  Code  of  CivU  Procedure  was  a 
bar  to  a  subsequent  suit  for  such  mesne  profits. 
Vexkoba  v.  SrBBA>fSA     .      I.  Ii.iR.  11  Mad.  151 


Civil     Procedure 


Code,  1882,  s.  43 — Suit  for  land  and  mesne,  profits 
after  dismissal  of  suit  for  mesne  profits  of  same  land. 
A  leased  certain  land  to  B.  The  lease  expired 
in  1877.  B  continued  to  hold  over  and  refused  to 
accept  a  fresh  lease  from  A.  A  sued  B  in  1882  for 
mesne  profits  for  three  years,  but  did  not  claim 
possession  of  the  land.  The  suit  was  dismissed  on 
a  preUminary  point.  A  then  sued  B  to  recover 
possession  of  the  land  and  mesne  profits.  It  was 
argued  that  ^'s  claim  to  the  land  was  barred  by  s. 
43  of  the  Code  of  Civil  Procedure,  because  he 
omitted  to  claim  the  land  in  the  former  suit  for 
mesne  profits.  Held,  that  the  suit  was  not  barred. 
TiEUPATi  V.  NAEAsniHA    .     I.  L.  R.  11  Mad,  210 


38. 


Civil    Procedure 


Code,  s.  43 — Claims  for  possession  and  mesne 
profits — Distinct  claims — Separate  suits — Joinder 
of  causes  of  action — Ci'ii7  Procedure  Code  (Act  XIV 
of  1882),  s.  44.  Claims  for  the  recovery  of  posses- 
sion of  immoveable  property  and  for  mesne  pro- 
its  are  distinct  claims,  and  separate  suits  will 
lie  in  respect  of  each  claim.  S.  44  of  the  Code  of 
"Civil  Procedure  mereh'  permits  the  joinder  in  one 
suit  of  a  claim  for  recovery  of  immoveable  property 
with  one  for  mesne  profits  in  regard  to  the  same 
propertv.  Kishori  Lai  Roy  v.  Sharut  Chunder 
Mozumdar,  I.  L.  R.  8  Calc.  593  :  10  C.  L.  R.  359; 
Mon  Mohun  Sirhar  v.  Secretary  of  State  for  Indi't, 
I.  L.  R.  17  Calc.  968;  and  Madan  Mohun  Lai  v. 
Lata  Sheosanler  Sahai,  I.  L.  R.  12  Calc.  482,  re- 
ferred to.  Venloba  v.  Suhhanna,  I.  L.  R.  11  Mad. 
151,  dissented  from.  Lalessob  Babui  v.  Ja>-ki 
BiBi  .         .         .         L  li.  R.  19  Calc.  615 


39. 


REIilNQUISHMENT     OF,     OR      OMIS- 
SION    TO     SUE    FOR,  PORTION   OF 

CJjAl'M.—contd. 
— Suit  for  possession — Subsequent  suit  for  mesne 
profits.  Where  a  plaintiff  sued  for  possession  of 
immoveable  property  upon  a  forfeiture,  and  for 
rent  in  respect  of  the  said  property  up  to  the  date  of 
the  alleged  forfeiture,  and  having  obtained  a  decree, 
subsequently  brought  a  separate  suit  for  mesne 
profits  including  the  period  from  the  date  of  the 
forfeiture  to  the  date  of  the  institution  of  the 
former  suit : — Held,  that  the  claim  for  mesne  profits 
for  the  period  abovementioned  was  barred  by  s.  43 
of  the  Code  of  Civil  Procedure.  Lalji  Mai  v.  Hulasi, 
I.  L.  R.  3  All.  660,  and  Venkoba  v.  Subbanna, 
I.  L.  R.  11  Mad.  151,  referred  to.  Mewa  Kcab 
V.  Baxaesi  Prasad         .         I.  L,  R.  17  All.  533 

40.  Civil  Procedure 

Code,  1859,  s.  7 — Suit  for  mesne  profits.  The 
plaintiffs,  having  been  dispossessed  of  a  tank  and  of 
land  on  its  baiiks,  recovered  possession  bv  a  suit 
under  Act  XIV  of  1859,  s.  15.  The  defendants 
then  instituted  a  civil  suit  for  determination  of  title, 
in  which  the  plaintiffs  were  successful.  The  plaint- 
iffs on  the  22nd  Cheyt  1277  {3rd  April  1871)  insti- 
tuted a  suit  for  the  recovery  of  the  value  of  fish 
taken  by  the  defendants  on  the  27th  Bysack  1276 
(8th  May  1869),  the  day  of  dispossession  ;  but  the 
suit  was  compromised.  The  plaintiffs  now  claimed 
mesne  profits  with  reference  to  fish  and  grass 
appropriated  bv  the  defendants  from  1st  Bvsack 
1277  to  7th  Bhadro  1278  (12th  April  1870  to'22nd 
August  1871).  Held,  that  the  present  claim  for  the 
period  preceding  22nd  Cheyt  1277  (the  date  of  the 
former  suit)  was  barred  by  Act  ^^II  of  1859,  s.  7  ; 
that  the  previous  suit  as  well  as  the  present  were 
really  suits  for  damages  ;  and  that  the  previous  suit 
and  compromise  ought  to  have  included  all  claims 
of  the  plaintiffs  arising  out  of  the  dispossession. 
Saem  Sirdar  r.  Kamalcddy  Sibdar 

22  W.  R.  424 

41.  


Civil    Procedure 

Code,  1877,  s.  43 — Suit  for  mesne  profits.  The 
plaintiffs  sued  the  defendants  for  possession  of  the 
land  upon  which  certain  trees  stood,  and  for  such 
trees,  stating  that  on  the  19th  June  1879  the  defend- 
ants had  interfered  with  their  possession  of  such 
trees  and  had  wrongfully  taken  the  fruit  thereoL 
The  plaintiffs  subsequently  sued  the  defendants  for 
the  value  of  the  fruit  upon  such  trees,  alleging  that 
on  the  19th  June  1879,  the  defendants  had  wrong- 
fully taken  such  fruit.  Held,  that,  as  the  cause  of 
action — i.e.,  the  taking  of  such  fruit — was  in  both 
suits  identical,  and  the  plaintiffs  not  having  claimed 
the  value  of  such  fruit  as  mesne  profits  in  the  first 
suit,  the  second  suit  was  barred  bv  the  provisions 
of  s.  43  of  Act  X  of  1877.  Debi'  Pial  Sisgh  v. 
Ajaib  Srs-GH  .         .  I.  li.  R.  3  All.  543 


42. 


Civil      Procedure 


Civil   Procedure 


Code,  1882,   ss.    43  and  44 — Claim  for  possession 
and  for  mesiie  profits  arising  out  of  one  cause  of  action 


Code,  1859,  s.  7 — Suit  for  po.sses.sion — Subsequent 
suit  for  mesne  profits.  S,  the  plaintiff's  guardian, 
and  D,  the  husband  of  M,  one  of  the  defendants  in 
the  suit,  held  a  mouzah  in  equal  shares.  5  sold  the 
half  share  held  by  her  to  M  ;  some  portion  of  the 
mouzah  being  in  the  possession  of  the  other  defend- 
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ants,  S  and  D  sued  them  to  recover  it  and  also  for 
mesne  profits,  and  obtained  a  decree.  The  defend- 
ants appealed,  whereupon  S  filed  a  solehnamah. 
The  decree  was  upheld,  however,  by  the  lower 
Appellate  Court.  In  special  appeal  the  Sudder 
Court  refused  to  give  the  renouncing  plaintiff  any 
decree  for  mesne  profits  of  a  share.  The  plaintifp, 
who  had  then  come  of  age,  was  not  represented  in 
the  litigation  in  the  Court.  Shortly  afterwards  he 
sued  S  and  21  to  set  aside  the  sale  to  M  and  obtained 
a  decree.  On  D's  death,  M  obtained  possession 
of  the  land  which  had  been  the  subject  of  the  suit 
by  S  and  D.  The  plaintifE  now  sued  to  recover  a 
half  share  of  the  land  sued  for  by  S  and  D,  and  of 
the  mesne  profits  I'ecovered  or  recoverable  by  M 
under  the  decrees  of  the  Sudder  Court  and  the 
lower  Courts,  and  to  set  aside  the  solehnamah. 
Held,  that  as  to  31  the  suit  was  not  barred  by  s.  7, 
Act  VIII  of  1859.  Ramlochun  Lall  v.  Goor- 
PEESHAD  .  ,  .  .  5  N.  "W.  172 


43. 


Civil    Procedure 


Code,  1877,  s.  43 — Suit  for  recovery  of  immove- 
ahle  property — Mesne  profits- — Mortgage — Specific 
performance  of  contract — Compensation.  According 
to  the  terms  of  a  mortgage,  possession  of  the  mort- 
gaged property  was  to  be  delivered  to  the  mortgagee, 
and  he  was  to  take  the  mesne  profits.  The  mort- 
gagor refused  to  deliver  possession  of  the  property 
and  the  mortgagee  sued  him  to  enforce  specific 
performance  of  the  contract  to  deliver  possession, 
and  obtained  a  decrcee.  At  the  time  this  suit  was 
brought,  the  mortgagee  had  been  kept  out  of  pos- 
session of  the  property  for  two  years,  during  which 
time  the  mortgagor  had  taken  the  mesne  profits. 
The  mortgagee  subsequently  sued  the  mortgagor 
to  recover  the  mesne  profits  of  the  mortgaged 
property  for  those  two  years.  Held,  that,  as  the 
mortgagee  might  in  the  former  suit,  in  addition  to 
seeking  the  specific  performance  of  the  mortgage- 
contract,  have  asked  for  such  mesne  profits  by  way 
of  compensation  for  the  breach  of  it  ;  and  as  the 
claim  for  possession  and  mesne  profits  were  in 
respect  of  the  same  cause  of  action, — viz.,  the 
breach  of  the  contract  to  give  posesssion, — the 
second  suit  was  barred  by  the  provisions  of  s.  43  of 
Act  X  of  1877.     Lalji  Mal  v.  Htjlasi 

I.  L.  R.  3  AIL  660 


44. 


-Suit   for  declara- 


tion of  title — Right  to  possession.  The  fact  that,  at 
the  time  when  the  purchaser  of  certain  lands  sued, 
with  a  view  of  confirming  his  title  to  the  land  under 
his  purchase,  for  a  decree  declaring  such  title,  he 
was  in  a  position  to  have  sued  for  possession  of  the 
lands,  was  no  bar  under  the  provisions  of  s.  7,  Act 
VIII  of  1859,  to  his  subsequently  suing  for  posses- 
sion of  the  same.      Txjlsi  Ram  v.  Ganga  Ram 

I.  L.  R.  1  All.  252 


45. 


-Bight    to    posses- 


sion— Suit  for  declaration  of  title — Civil  Procedure 
Code,  1S59,  s.  7.  D,  being  able  to  sue  for  the  posses- 
sion of  certain  property,  omitted  to  do  so  and  sued 


RELITTQUISHMEN-T  OF,  OR  OMIS 
Slow  TO  SUE  FOR,  PORTION  OF 
CLAIM — contd. 

in  the  first  instance  only  for  a  declaration  of  her 
right  to  such  property.  The  Court  refusing  to 
make  any  such  declaration  on  the  ground  that  she 
could  sue  for  possession,  D  then  sued  for  possession" 
Held,  that  the  second  suit  was  not  barred  by  s  7 
of  Act  VIII  of  1859.     Daebo  v.  Kesho  Rai 

I.  L.  B.  2  All.  356 


46. 


Suit  for  declara- 


tion of  title—Subsequent  suit  for  possession— Civil 
Procedure  Code,  1SS2,  s.  43.  When  a  suit  for  a  de- 
claration  of  title  and  confirmation  of  possession  of 
certain  land  has  been  dismissed  on  the  ground  that 
the  plaintiff  was  not  in  possession  of  the  land  at 
the  time  of  instituting  the  suit,  a  subsequent  suit 
on  the  same  title  to  recover  possession  is  not  barred 
under  s.  43  of  the  Civil  Procedure  Code.  A  cause 
of  action  consists  of  the  circumstances  and  fact^ 
which  are  alleged  by  the  plaintiff  to  exist,  and 
which,  if  proved,  will  entitle  him  to  the  relief  or 
to  some  part  of  the  relief  prayed  for,  and  is  to  be 
sought  for  within  the  four  comers  of  the  plaint 
Jibunti  Nath  Khan  v.  Shib  Nath  Chucherbutty , 
I.  L.  R.  8  Calc.  819,  followed.  NoNOo  Singh 
MoNDA  V.  Anand  Singh  Monda 

I.  L.  R.  12  Gale.  291 


47. 


Civil  Procedure 


Code,  1S77,  s.  43 — Splitting  remedies — Suit  for  de- 
claration  of  title  and  for  possession — Subsequent 
suit  for  possession.  Where  a  previous  suit  for  a 
declaration  of  title  and  confirmation  of  possession  of 
certain  land  has  been  dismissed  on  the  ground  that 
the  plaintiff  was  not  in  possession  at  the  time  of 
filing  the  suit,  a  subsequent  suit  on  the  same  title 
for  recovery  of  possession  of  the  land  is  not  barred 
under  s.  43  of  the  Code  of  Civil  Procedure.  Buzloor 
Roheem  v.  SJiumsoonnissa  Begum,  11  Moo.  I.  A.  551, 
discussed.     Jibunti  Nath     Khan  v.   Shib  Nath 

CnrCKERBrTTY 

I.  L.  R.  8  Calc.  819 :  10  C.  L.  R.  537 

Komola  Kaminy  Debia  v.  Loke  Nath  Kue 
I.  L.  R.  8  Calc.  825  note :  11  C.  L.  R.  183 


48. 


Civil    Procedure 


Code,  s.  43 — Splitting  remedies — Suit  for  decla- 
ration of  title  and  for  possession — Subsequent  suit 
for  possession.  Wliere  a  previous  suit  for  a  decla- 
ration of  title  to  immoveable  property  has  been  dis- 
missed on  the  ground  that  the  plaintiff  was  not  in 
possession  at  the  time  of  filing  the  suit,  a  subsequent 
suit  on  the  same  title  for  recovery  of  possession  of 
the  land  is  not  barred  under  s.  43  of  the  Code  of 
Civil  Procedure.  Jibunti  Nath  Khan  v.  Shib  Nath 
Chuckerbutty,  I.  L.  R.  8  Calc.  819,  followed.  Mohan 
Lal  v.  Bilaso         .         .       I.  Ii.  R.  14  All.  512 


49. 


Civil    Procedure 


Code,  1859,  s.  7. — Suit  for  declaration  of  right  to 
share — Suit  for  share.  A  former  suit  brought  by 
the  daughter  of  one  of  four  brothers  of  a  joint  Hindu 
family  against  her  uncles  for  a  declaration  of  her 
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right  to  a  share  in  certain  bond-debts  due  to  the 
joint  estate  (in  which  suit  she  obtained  a  decree  is 
not  identical,  under  s.  2  or  7,  Act  VIII  of  1859, 
with  a  subsequent  action  brought  by  the  same 
plaintiff  against  the  same  defendants  for  a  distinct 
share  in  certain  moneys  which  the  defendants  had 
since  realized  upon  the  bond-debts  and  had  appro- 
priated to  themselves,  a  fresh  cause  of  action  ac- 
cruing to  the  plaintiff  from  the  time  of  such  ap- 
propriation. BrBODA  Soo'DrREE  DoosEE  V.  Raj 
BrixoB  SE^-      .         .         .         .     18  W.  R.  202 


50. 


Civil  Procedure 


Code,  1S77,  5.  43 — Suit  for  declaration  of  right — 
Subsequent  suit  for  possession.  In  December  1878 
H,  a  Hindu  widow,  in  possession  by  way  of  main- 
tenance of  a  certain  estate  of  which  i?  owned  one- 
third  and  P,  B  and  S  one -third  jointly,  made  a 
gift  thereof  to  iV.  H  died  in  January  1879.  In 
February  1879,  E,  P,  B,  and  iS  joined  in  suing 
N  for  a  declaration  of  their  proprietary  right  in 
two-thirds  of  the  estates  and  to  have  the  deed 
oi  gift  set  aside.  The  Court  treated  the  suits  as 
one  for  a  mere  declaration  of  right,  and  dismissed 
it  with  reference  to  s.  42  of  the  Specific  Relief  Act, 
1877,  on  the  ground  that  the  plaintiffs  had  omitted 
to  sue  for  possession,  although  they  were  able  to 
sue  for  it.  In  November  1879  R,  P,  B,  and  S  again 
joined  in  suing  N,  claiming  possession  of  two- 
thirds  of  the  estate,  and  to  have  the  deed  of 
gift  set  aside.  Per  Sttjabt,  C.J.,  and  Straight 
and  Oldfield,  JJ.,  that  the  causes  of  action  in 
the  two  suits  being  different,  the  second  suit  was 
not  barred  by  the  provisions  of  s.  43  of  the 
Civil  Procedure  Code.  Per  Tybbeix,  J.,  that 
the  plaintiffs  being  entitled  to  only  one  remedy  in 
the  former  suit,  the  provisions  of  s.  43  were  not 
applicable  to  the  second  suit.  Ram  Sewak  Si>'gh 
V.  Nakched  SiifGH      .         .     I.  Ij,  E.  4  All.  261 


51. 


Civil    Procedure 


52. 


Civil  Procedure 


RELINQUISHMENT  OF,  OR  OMIS- 
SION TO  SUE  FOR,  PORTION  OF 
CLAIM— <;on/<f. 

tnent  of  part  of  claim — Act  VIII  of  1S59,  s.  15 — 
"  Relief.''  In  1868  B  made,  it  was  alleged,  a  gift 
of  a  zamindari  estate  to  K.  In  1869  B  died,  and 
K's  name  was  recorded  in  the  revenue  registers  in 
the  place  of  B'b  name  in  respect  of  the  estate.  In 
1870  K  died  and  her  daughter  S  applied  to  have 
her  name  recorded  in  the  revenue  registers  in  res- 
pect of  the  estate.  M,  the  illegitimate  son  of  B, 
objected,  claiming  to  have  his  name  recorded.  His 
objection  having  been  disallowed  and  5's  name 
having  been  recorded,  3/,  in  1876,  sued  S  for  a 
declaration  of  his  proprietary  right  to  the  estate, 
and  on  the  29th  June  1878  obtained  such  declara- 
tion. In  January  1880  3/  sold  a  moiety  of  the 
estate  and  in  December  1880  S  sold  the  entire 
estate.  In  February  1881  3/'s  transferees  sued  S 
and  her  transferee  for  possession  of  the  moiety  of 
the  estate  transferred  to  them  by  3/.  Held  by  the 
Full  Bench  (STrART.  C..J..  dissenting),  that  such 
suit  was  not  barred  by  the  provisions  of  s.  7  of  Act 
VIII  of  1859  by  rea.son  that  3/  had  omitted  to 
claim  in  the  suit  or  1876  possession  of  the  estate. 
Darho  V.  KesTio  Rai,  I.  L.  R.  2  All.  ?o6,  and  Kali- 
dhun  Chatturpadhya  v.  Shibo  Nath  Chattiirpadhya, 
I.  L.  R.  8  Calc.  483,  followed.  HeU  by  Stvart, 
C.J.,  that  such  suit  was  barred  by  the  provisions 
of  s.  7  of  Act  VIII  of  1859  bv  reason  of  such  omis- 
sion. Darho  V.  Kesho  Rai,  /.  L.  R.  2  All.  356,  dis- 
tinguished. The  meaning  of  the  term  "  relief  " 
explained,  and  the  distinction  between  it  and  the 
term  "  cause  of  action  "  pointed  out.  Sarsttti  v. 
Kttnj  Behari  Lal    .         .       I.  L.  R.  5  All.  345 


Code,  1859,  ss.  7  and  15 — Declaratory  decree — 
Subsequent  suit  for  consequential  relief — Civil 
Procedure  Code  {Act  X  of  1877),  s.  43.  The  plaint- 
iffs brought  fa  suit  to  have  themselves  declared 
entitled  to  an  account,  and  obtained  such  a  declara- 
tory decree  without  asking  for  or  obtaining  any 
consequential  relief.  The  defendants  took  no 
steps  to  render  an  account,  and  the  plaintiffs 
brought  another  suit  against  them  "  for  the  amount 
of  such  Company's  papers  and  other  debts  that 
might  be  found  due  by  the  defendants  on  an  ad- 
justment of  accounts."  Held,  that  the  plaintiffs 
were  not  barred  from  bringing  such  a  suit,  s.  15  of 
Act  VIII  of  1859  being  intended  to  modify  the 
provisions  of  s.  7  of  the  same  Act.  Tulsi  Ram  v. 
Gunga  Ram,  I.  L.  R.  1  All.  252,  followed  and  ap- 
proved.    KALiDHr??     Chtttapadhya     f.    Shiba 

Nath  CHtTTAPADHYA 

I.  L.  R.  8  Calc.  483  :  11  C.  L.  R.  57 


Code,     1859,    s.     7 — Declaratory    decree — Suit    for 
possession    of     immoveable     property — Relinquish' 

VOL.  IV. 


53. 


Civil 


Procedure 

Code,  1859,  s.  7 — Fraud — Cause  of  action.  S,  as  one 
of  the  heirs  of  his  brother  3/.  sued  the  sons  of 
M,  the  other  heirs  of  3/.  for,  amongst  other  things, 
a  declaration  of  his  right  to  share  in  the  rights  and 
interest  of  M  as  the  mortgagee  under  a  deed  of 
mortgage,  which  he  valued  at  the  principal  sum 
advanced  under  the  mortgage, — viz.,  R5,600, — 
stating  his  cause  of  action  to  be  obstruction  caused 
by  the  sons  of  3/  to  his  sharing  in  3/'s  estate.  He 
obtained  a  decree  declaring  his  title  to  the  share 
claimed.  L,  one  of  the  sons  of  3/,  had  fraudulently 
concealed  from  and  kept  S  in  ignorance  of  the  fact 
that  previously  to  the  suit  he  had  realized  R8,624 
under  the  mortgage.  On  this  fact  coming  to  iS's 
knowledge,  he  sued  the  sons  of  3/  to  recover  his 
share  of  that  sum.  Heid,  that  the  second  suit  was 
not  barred  bv  s.  7  of  Act  VIII  of  1859.  Buluxmt 
Singh  v.  Chiitan  Singh,  3  N.  W.  27,  followed  and 
observed  upon.    Lachman  Sixgh  r.  Saxwal  Singh 

I.  L.  R.  1  AU.  543 


54. 


Civil  Procedure 


Code,  1859,  s.  7 — Separate  causes  of  action.  S.  7 
of  Act  VIII  of  1859  required  that  every  suit  should 
include  the  whole  of  the  claim  arising  out  of  the 
cause  of  action,  meaning  the  whole  of  the  claim 
arising  out  of  the  cause  of  action  upon  which  the 
suit  was  brought,  not  that  every  suit  should  include 
every  cause  of  action  or  every  claim  which  the 
plaintiff  had  against  the    defendant.     Accordingly 
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CIjAl-K—contd. 

where  a  plaintitf  had  sued  to  obtain  his  share  of  an 
estate  in  land,  in  consequence  of  having  been 
■wrongfully  dispossessed  by  the  defendant,  whom  he 
afterwards  in  the  present  suit  sued  for  his  share 
of  personal  property,  being  entitled  to  both  under  a 
will,  it  was  held  that  the  subsequent  suit  was  not 
barred  by  reason  of  the  non-claim  in  the  prior  one. 
The  claim  in  respect  of  the  personalty  had  not 
arisen  out  of  the  cause  of  action  which  existed 
in  consequence  of  the  wrongful  dispossession  ;  the 
case  was  not  Uke  one  of  the  conversion  of  several 
things ;  and  the  causes  of  action  were  distinct. 
BuzJur  Ruheem  v.  Shamsoonnissa  Begum,  11  Moo. 
1.  A.  551,  referred  to.  Pittapck  Raja  v.  Sveiya 
Raau  .         .         .     I.  L.  R.  8  Mad.  520 

s.c.    Rajah  of  Pittapur  v.   Vexkata  Mahipti 
Surya      .  .         .         .       li,  R.  12  I.  A.  116 


55.   


Civil  Procedure 


Code,  1882,  s.  43 — Mahomedan  law — Succession  of 
a  Mahomedan  widow  by  local  custom  to  a  life- 
interest  in  the  estate  of  her  husband — Caiise  of 
action  in  her  suit  for  dower  distinguished  fro7n  that 
in  her  suit  for  such  estate.  A  decree  in  a  suit 
brought  by  a  Mahomedan  widow  against  the  brother 
of  her  deceased  husband,  declaring  her  right  to 
possess  for  Ufe  the  estate  of  the  latter  in  accordance 
with  a  proved  local  custom  with  an  order  for  posses- 
sion, was  affirmed.  A  decree  in  a  suit  previously 
brought  by  the  widow  against  the  same  defendant 
for  her  dower  gave  no  occasion  for  the  application  of 
s.  43  of  the  Civil  Procedure  Code,  having  been  made 
upon  a  cause  of  action  distinct  from  that  on  which 
the  present  suit  was  founded.  Raja  of  Pitiapur 
V.  Venkata  Mahipati  Surya,  I.  L.  R.  8  Mad.  520  ; 
L.  R.  12  I.  A.  119,  referred  to  and  followed. 
Mahomed  Riasat  Ali  v.  Hastn  Banu 

I.  L  R  21  Gale.  157 
L.  R.  20  I.  A.  155 


56. 


Suit     for      pro- 


perty by  person  havin-g  a  right  in  two  capacities. 
J  had  a  right  to  share  in  a  certain  estate,  as  an  heir 
to  her  father,  and  also  as  an  heir  to  her  brother. 
She  transferred  such  right  by  sale  to  H.  H  sued  S, 
who  had  acquired  the  whole  estate  by  piirchase  at 
sales  in  execution  of  decrees  against  the  other  heirs 
of  J's  brother,  for  J's  share  as  one  of  her  brother's 
heirs  in  such  estate,  and  obtained  a  decree.  H 
then  sued  S  for  J's  share  as  one  of  her  father's 
heirs  in  such  estate.  Held,  that  H  was  debarred 
from  bringing  the  second  suit  by  the  provisions  of 
s.  43  of  Act  X  of  1877.  Shafkatunissa  v.  Shib 
Sahai  ....     I.  L.  R.  4  All.  171 


57. 


Civil    Procedure 


Code,  1859,  s.  7— Different  caiises  of  action — Suit 
for  possession  of  land — Subsequent  suit  for  trees. 
In  1869  P  brought  a  suit  against  his  grandmother 
K  and  another  person  for  possession  of  a  piece  of 
land  which  P  alleged  had  descended  to  him  from  his 
grandfather.  In  1870  P  sued  the  said  K  and  one 
E  for  some  trees  which  he  also  claimed  by  right 
of  inheritance  from  his  grandfather.      Held,  that  the 


RELINQUISHMENT      OF,      OR     OMIS 
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CLAIM.— contd. 

causes  of  action  in  the  two  suits  by  P  were  different, 
viz.,  unlawful  alienations  by  K  of  the  respective 
properties,  the  subject-matter  of  the  different  suits. 
S.  7,  Civil  Procedure  Code,  requires  that  every  suit 
should  include  the  whole  of  the  claim  arising  from 
the  same  cause  of  action  ;  but  although  the  Civil 
Procedure  Code  allows  of  claims  arising  from  differ- 
ent causes  of  action  being  included  in  the  same 
plaint  there  is  no  provision  of  law  which  makes  it 
obligatory  on  the  plaintiff  to  do  so.  Pkagji 
RuDARji  V.  Endarji  Bhimbhai       .     9  Bom.  257 

Separate  suits  for 


58.    -. 

property  acquired  under  one  sale-deed — Civil  Pro- 
cedure Code,  ss.  42,  43.  R  purchased  two  houses 
under  the  same  sale-deed.  Four  years  afterwards 
he  sued  for  possession  of  one  of  the  houses,  alleging 
that  he  had  been  dispossessed  by  the  ancestor  of 
the  defendant.  Subsequently  he  sued  the  same 
defendant  for  possession  of  the  other,  alleging  that, 
at  the  time  when  he  instituted  the  former  suit  he 
had  already  been  dispossessed  of  the  house  now  in 
question,  and  by  the  same  person.  Held,  that,  al- 
though the  plaintiff's  title  to  both  houses  rested  on 
the  title  acquired  by  him  under  one  and  the  same 
sale  deed,  yet  the  cause  of  action,  viz.,  his  ouster 
from  the  two  houses  on  different  occasions — gave 
rise  to  two  separate  causes  of  action,  which  he  was 
not  bound  to  join  in  the  former  suit,  there  being 
nothing  in  the  Civil  Procedure  Code  to  compel  him 
to  do  so.  Jardine,  Skinner  &  Co.  v.  Shama  Soonduree 
Debia,  13  W.  R.  196,  and  Ram  Sunder  Saha  v. 
Delanney,  20  W.  R.  103,  referred  to.  Riayatullah 
Khan  v.  Nasir  Khan       .         I.  L.  R.  6  All.  616 


59. 


Suit  by  heir  after 


suit  by  his  father  for  same  cause  of  action.  A  suit 
by  an  heir  on  the  same  cause  of  action  on  which  a 
suit  was  previous^  brought  by  his  father,  and  for 
property  which,  though  different,  might  have  been 
included  in  that  suit,  is  barred  by  s.  7,  Act  VIII  of 
1859.  SooRUJ  Pershad  Tewary  v.  Saheb  Lall 
Tewary  .         .         .  .         3  W.  R.  25 

60.      Civil    Procedure 

Code,  1882,  s.  43 — Relinquishment  by  guardian  of 
minor  of  part  of  claim — Subsequent  suit  for  part 
relinquished.  While  plaintiff  was  a  minor,  his 
guardian  had  sued  for  and  obtained  a  decree  for 
arrears  of  shrotriem  in  respect  of  Faslis  1290  and 
1291.  Having  attained  his  majority,  plaintiff  now 
sued  for  similar  arrears  alleged  to  be  due  in  respect 
of  the  previous  Faslis  1287,  1288,  and  1289,  con- 
tending that  the  relinquishment  of  a  portion  of  a 
claim  in  a  suit  by  a  guardian  could  not  preclude  a 
suit  for  the  portion  relinquished  from  being 
subsequently  broiight,  on  the  attainment  of  his 
majority,  by  the  person  on  whose  behalf  the 
guardian  had  acted.  Held,  that  it  cannot  be  said 
that  s.  43  of  the  Code  of  Civil  Procedure  has  no 
application  to  a  suit  in  which  the  plaintiff  is  a 
minor.  The  acts  of  a  guardian  in  the  conduct  of 
a  suit  must  be  upheld  unless  it  be  shown  that 
they  were  unreasonable  or  improper.  Gopal  Rao 
V.  Narasinga  Rao      .        I.  Ii.  B.  22  Mad.  309 


(     10381     ) 


DIGEST  OF  CASES. 


(     10382     ) 


BEIiHTQUISHMENT  OF,  OB  OMIS- 
SION" TO  SUE  FOR,  PORTION  OF 
CliAIM— con<<i. 


BL 


CivU    Procedure 


Code,  1859,  8.  7 — Suits  for  property  purchased  at 
diiferent  times.  A  former  suit  for  a  share  of  property 
purchased  in  the  name  of  G,  one  of  the  members  of 
a  joint  family  which  claimed  it  to  be  joint  property 
does  not  bar  the  plaintiff  from  suing  for  other  of  the 
family  property  which  was  brought  in  the  name  of 
M,  another  of  the  members,  at  another  time,  the 
latter  claim  being  no  part  of  the  claim  arising  out  of 
the  cause  of  action  in  respect  of  the  property  first 
mentioned  so  as  to  come  within  the  meaning  of  Act 
VIII  of  1859,  s.  7.  Ramhtrry  Moxdttl  v.  ilo- 
THOOK  MoHU>-  MosDtTL     .     20  W.  E.  p.  C.  450 

-Suit  for  share  of 


62. 

property  not  included  in  former  suit  because  the 
permission  of  Government  teas  necessary  to  sue. 
The  plaintiff  brought  a  suit  in  1860  against  the 
defendants  to  recover  his  share  in  the  joint  family 
property.  The  present  claim  which  was  for  a 
share  in  the  rents  of  certain  inam  lands,  also  joint 
family  property,  was  not  included  in  the  suit  of 
1860."  At  the  date  of  the  former  suit  the  land  in 
respect  to  which  the  present  suit  was  brought  was 
subject  to  the  provisions  of  Regulation  IV  of  1831, 
and  the  Civil  Courts  had  no  jurisdiction  to  try  the 
stiit  in  respect  to  such  land  without  the  permission 
of  the  Government.  It  did  not  appear  that  the 
plaintiff  had  appUed  to  the  Government  for  per- 
mission to  sue.  Held,  that  the  plaintiff  was  not 
precluded  by  s.  7  of  the  Civil  Procediire  Code 
from  maintaining  the  present  suit.  Meaning  of 
the  words  "  cause  of  action  "  discussed.  Patta- 
EAVY  MrDAU  V.  Attdimula  MtTDALi  .  5  Mad.  419 


63. 


Sepa  ra  te   da  ims 


65. 


RELINQUISHMENT  W  OF,     OR      OMIS- 
SION   TO     SUE  FOR,  PORTION"     OP 

CljM^—contd. 

Held,  that  s.  7,  Act  Vm  of  1859,  did  not  bar  the 
second  suit.  The  heir's  cause  of  action  against 
different  alienees,  who  ha^ve  acquired  possession 
under  alienations  made  at  different  times  and  under 
different  circumstances,  was  not  one  and  the  same, 
the  question  of  right  of  succession  to  the  deceased 
and  widow's  competency  to  alienat*  arising  equally 
in  both  the  cases  notwithstanding.  It  was  not  obli- 
gatory on  the  heirs  to  make  all  the  alienees  parties 
to  the  first  suit  upon  pain  of  forfeiting  all  future 
right  of  suit  against  them  by  reason  of  such  omis- 
sion.    Jehax  Bebee  v.  SAivirK  Ram 

1  Agra  F.  B.  109  :  Ed.  1874,  82 


in  same  right — Cirj7  Procedure  Code,  1S59,  s.  7. 
Where  the  plaintiff  claimed  by  right  of  inheritance 
for  partition  of  one  out  of  a  number  of  villages  left 
by  his  ancestor,  and  the  lower  Court  dismissed  the 
claim  as  untenable  under  s.  7,  Act  VEII  of  1859  : — 
Held,  that  that  section,  though  it  might  operate  as 
a  bar  to  any  future  claim  by  plaintiff  for  partition 
of  the  remaining  villages  by  right  of  inheritance, 
could  not  be  held  to  bar  the  present  claim.  Choe 
Srs'GH  V.  Bahadoob  Sisgh     .         .     1  Agra  55 

64. Suits  for  property 

possessed  under  different  rights — Distinct  causes 
of  action.  Where  a  lessee  in  one  case,  after  resuming 
certain  rent-free  lands  on  behalf  of  his  landlord, 
retained  them  in  his  own  possession,  and,  in  another 
case,  retained  jKjrtions  of  land  which  he  had  obtain- 
ed by  way  of  lease : — Held,  that,  though  the  lessor's 
title  to  recover  was  the  same,  the  causes  of  action 
were  entirely  distinct.  Doobga  Roy  Nath  Chow- 
DHBY  V.  Roy  Kalee  Narais  Roy  .  24  W.  R.  212 


Suits  by  heir  to 


<ancel  alienations  made  at  variovs  times.  A  widow 
of  a  deceased  Mahomedan  alienated  her  husband's 
property  by  two  deeds  to  different  persons  at  differ- 
ent times.  A  suit  was  brought  by  the  heirs  of  the 
deceased,  first  to  set  aside  the  second  alienation, 
and  then  a  second  suit  to  cancel  the  first  alienation. 


66. 


-Suit  to  set  aside 


alienations  of  portions  of  estate.  A  Hindu,  whose 
share  in  an  ancestral  estate  had  been  alienated  by  a 
co-proprietor,  instituted  simultaneously  three  differ- 
ent actions  against,  the  co-proprietor,  and  the  per- 
sons to  whom  the  alienations  had  respectively  been 
made,  to  recover  several  distinct  parcels  of  land 
which  constituted  his  share.  Held,  that,  as  the 
plaintiff  had  but  one  single  cause  of  acrion  against 
the  co-proprietor,  he  ought  to  have  brought  but  one 
suit  against  him.  and  either  included  all  the  alienees 
in  thi<  suit  or  brought  separate  actions  against  the 
alienees  for  the  several  pieces  of  land  in  their 
possession,  and  caused  the  proceedings  in  these 
suits  to  be  stayed  till  the  suit  against  the  co-pro- 
prietor was  determined.  The  course  of  procedure 
last  indicated  is  the  more  correct  course.  Viruu 
V.  Narayax  Dabhtjlkar       .      5  Bom.  A,  C.  30 


67. 


Cii-il    Procedure 


Code,  1S77.  s.  43— Act  VIII  of  1S.59,  s.  7.—SHit  for 
partition  of  portion  of  property.  If  a  person  in- 
tentionally omit  to  sue  for  any  portion  of  his  claim, 
the  provisions  of  s.  43  of  Act  X  of  1877,  as  well  as 
the  provisions  of  s.  7  of  Act  VITl  of  1S59,  bar  the  in- 
stitution of  a  second  suit  for  the  portion  so  omitted, 
so  that,  where  a  family  prox)erty  consisted  of  landa 
as  well  as  debts,  and  the  plaintiff  at  first  sued  for  a 
partition  of  debts  only,  and  then  compromised  and 
withdrew  the  suit  without  the  permission  of  the 
Court,  it  was  held  that  his  second  suit  to  demand  a 
partition  of  the  whole  propertv  was  not  maintain- 
able. Ukhau.  Daga  .  1  L,  R.  7  Bom- 182 
68.   Different    cause 


of  action — Suit  for  share  of  undivided,  property — 
Subsequent  suit  for  partition  of  whole  of  the  pro- 
perty. In  applying  the  provisions  of  s.  7  of  the 
Code  of  Civil  Procedure,  1859,  the  first  thing  to  be 
considered  is  whether  the  cause  of  action  in  the 
second  suit  is  the  same  as  the  cause  of  action  in  the 
first.  If  the  cause  of  a<?tion  be  the  -ame,  the  second 
suit  is  barred  in  respect  of  any  portion  of  the  cla-m 
omitted  from  the  first  suit,  but  not  otherwise. 
Accordingly  where  the'plaintiff  as  a  member  of  an 
undivided  Hindu  family,  sued  for  a  share  of  a 
particular  portion  of  the  famfly  property  leaving 
the  rest  undivided,  and  his  suit  was  rejected,  as  it 
had  not  been  brought  for'his  whole  share,  it  was 
held  that  the  suit  was  no* bar  to  a  second  suit  to 
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have  the  whole  property  divideri,  as  the  causes  of 
action   in    the    two    suits  were    entirely    distinct. 
Kakaji  bin  Ranoji  v.  Bapitji  bin  Madhaveav 

8  Bom.  A.  C.  205 


69. 


Suit    for   parti- 


tion hetv:een  co-oivners — Former  suits  for  partition 
of  parts  of  property — Different  causes  of  action. 
The  plaintiff  was  the  Zamorin  of  Calicut,  and  he 
sued  in  1887  for  a  moiety  of  certain  property  in 
Malabar  alleged  to  belong  in  equal  undivided  shares 
to  his  stanoni  and  that  of  the  defendant  and  to  be 
in  the  occupation  of  tenants.  The  cause  of  action 
was  stated  to  have  arisen  in  1881  when  partition 
was  demanded  by  the  Zamorin  and  refused  by  the 
defendant.  In  some  instances  the  tenants  in  occu- 
pation represented  the  family,  a  member  of  which 
was  at  one  time  admitted  by  the  Zamorin  under  a 
demise  or  kanom,  and  had  attorned  to  the  defend- 
ant ;  in  other  instances  they  were  shown  to  have 
been  admitted  by  the  defendant  on  paying  off  the 
former  tenant  who  had  been  admitted  by  the  Zamo- 
rin. It  appeared  that  the  Zamorin  had  previously 
brought  suits  and  obtained  decrees  for  partition  of 
certain  parcels  of  land  as  belonging  equally  to  the 
two  stanoms,  tlie  defendant  in  each  ^uit  being  the 
present  defendant  and  the  tenant  in  occupation  of 
tlie  land  then  in  question.  And  op.  these  facts  a 
defence  was  raised  under  the  C.vil  Procedure  Code, 
s.  43.  Held,  that  the  suit  was  not  barred  by  s.  43 
by  reason  of  the  previous  suits.  Ittappan  v. 
Manavikeama  .  .  I.  li.  R.  21  Mad.  153 
70.  ■ — Suit    for    parti- 


tion of  family  property — Second  suit  for  partition    ; 
of    property    held    jointly   by   family   and    others —    i 
Civil  Procedure  Code  (Act  XIV  of  1SS2),  ss.  13  and 
43.     A  suit  brought  by  some  members  of  a  family    ' 
against  the  other  members  of  the  same  family  for    : 
partition  of  the  joint  family  property  does  not  pre- 
elude  a  second  suit  by  the  same   plaintiffs  for  parti- 
tion of  other  property    belonging  jointly  to  their    j 
familv  and  strangers.     Puettshottam  v.  Atmaeam    , 
Janaedan  .         .         I.  L.  R.  23  Bom.  597 

71.  Civil     Procedure  ^ 

Code,  1S59,  s.   7 — Suit  for  partition  omitting  mort-    j 
gaged   lands — Subsequent   suit   for   share   of    mort-    j 
gaged  lands.  The  plaintiffs  in  1863  sued  the  defend-    | 
ants  for  the  plaintiffs'    share    in  certain  undivided 
family  property,  and  did  not  include  in  their  claim    j 
certain  lauds  then  in  the  possession  of  mortgages    ' 
which  lands  had  been  mortgaged  by  one  of  the    , 
defendants  as  manager  of  the  family.     The  defend-    j 
ants  subsequently   redeemed  the  mortgaged  lands.    ' 
The  plaintiffs  thc^n  filed  a  suit  to  recover  their  share   j 
of  the  lands  so  redeemed.     Held,  that  they    were 
entitled  to    maintain  such    suit,  as  the  mortgaged 
lands  had  not  been  available  for  an  actual  partition 
at    the    time    of    the    former    suit.     Balkkishna 
ViTHAL  V.  Haei  Shankar       .     8  Bom.  A.  C.  64 


72. 


Omission        of 


mortgaged  field  in  suit  for  partition — Subsequent  suit. 
In  1861  the    plaintiff  brought  a    general  partition 


RELINQUISHMENT      OF,     OR     OMIS 
SION    TO    SUE    FOR,    PORTION  OF 

CLAIM— con/rf. 

suit  (No.  1363)  to  recover  his  share  of  the  family- 
property  in  the  possession  of  the  first  defendants, 
and  did  not  include  in  that  claim  a  field  then  in  the 
possession  of  a  mortgagee.  The  field  was  subse- 
quently redeemed  by  the  first  defendant,  who  again 
mortgaged  it  to  the  second  defendant.  The  plaintiff 
then  filed  the  present  suit  to  recover  his  share  in  the 
field.  The  first  Court  allowed  the  plaintiff's  claim, 
but  the  District  Judge  on  appeal  threw  it  out,  on 
the  ground  that  it  was  barred  both  by  s.  7  of  the 
Civil  Procedure  Code,  1859,  and  by  the  "law  of 
limitation."  The  Judge  based  the  latter  finding 
on  certain  allegations  made  by  the  plaintiff  in  suit 
No.  1363,  and  in  another  suit  brought  by  him 
against  the  first  defendant  and  the  then  mortgagee 
of  the  field,  from  which  allegations  the  Judge  in- 
ferred a  separncion  between  the  plaintiff  and  the 
firiit  defendant.  Held,  in  special  appeal,  that  the- 
claim  was  not  barred  by  s.  7  of  the  Civil  Procedure 
Code,  because  the  mortgaged  field  was  not  available 
for  an  actual  partition  at  the  time  of  the  former  suit 
No.  1363  of  1861.  The  true  question  for  considera-^ 
tion  in  cases  of  this  kind  is  whether  the  former  suit 
was  one  in  which  the  plaintiff  might  have  recovered 
precisely  that  which  he  seeks  to  recover  in  the 
second,  and  where  the  former  suit  is  one  for  an 
actual  division  of  property,  the  plaintiff  is  not 
bound  in  it  to  ask  for  a  declaration  defining  his 
right  in  property  not  then  capable  of  division.  Bal- 
krishna  Vithal  v.  Hari  Shankar,  8  Bom.  A.  C.  64, 
followed.  Narain  Babaji  Dabholkar  v.  Pandu- 
EANO  Ramchandra  Dabholkar    .  12  Bom.  148 

See  Kristayya  v.  Narasimham 

I.  L.  R.  23  Mad.  608 


73. 


Civil  Procedure 


Code,  s.  43 — Declaration  of  title  to  continue  to 
enjoy  separate  possession  of  land — Suit  for  parti- 
tion. The  plaintiffs,  having  obtained  a  declaration 
•  of  title  to  continue  to  enjoy  separate  possession  of 
certain  lands,  sued  the  former  defendants  again  for 
partition  of  the  same  lands.  Held,  that  the  suit  was 
unnecessary,  and  should  be  dismissed.  Per  Curiam. 
— The  claim  and  the  remedy  mentioned  in  s.  43  of 
the  Code  of  Civil  Procedure  have  reference  to  the 
cause  of  action  litigated  in  the  previous  suit. 
Angi  v.  Thatha     .         .     I,  Ij.  B.  10  Mad.  347 


74. 


Civil  Procedure 


Code,  1882,  s.  43 — Relinquishment  of  part  of  claim 
— Suit  for  maintenance  and  suit  for  a  share  of  the 
inheritance,  distinguished — Cause  of  action — Elec- 
tion, Doctrine  of — Succession  Act  (X  of  1865), 
3.  172,  excep.  A  testator  bequeathed  all  his  pro- 
perty to  his  nephew,  in  which  he  included  the  share 
of  his  brother's  widow  in  the  ancestral  property, 
but  at  the  same  time  made  a  suitable  provision  for 
her  maintenance  and  worship.  The  widow  at  first 
sued  for  and  obtained  the  allowance  allotted  to  her 
under  the  will,  and  afterwards  brought  a  suit  for  a 
share  in  the  ancestral  property.  Held,  that,  although 
having  regard  to  the  doctrine  of  election  (Succession 
Act,  fi.  172)  the  widow  was  precluded  from  agaia 
bringing  a  suit  for  a  share  of  the  ancestral  property^ 
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it  could  not  be  said  that  the  suit  was  barred  under 
the  provisions  of  s.  43  of  the  Code  of  Civil  Procedure, 
inasmuch  as  the  two  claims  were  distinct,  and 
indeed  inconsistent,  and  did  not  arise  out  of  the 
same  cause  of  action.  Pkamada  Dasi  v.  Lakhi 
Nakaes-  Mitter  .     I.  L.  R.  12  Calc.  60 


75. 


Civil    Procedure 


Code,  8.  43 — Suit  to  charge  maintenance  on  land 
after  »uit  for  maintenarice.  The  plaintiff,  having 
obtained  a  decree  against  the  defendants  for  the 
payment  to  her  of  a  monthly  sum  for  her  mainten- 
ance, subsequently  sued  to  have  it  constituted  a 
charge  on  certain  land.  Held,  that  the  claim  in 
both  suits  arose  out  of  the  same  cause  of  action,  and 
therefore  the  plaintiff  wa*  precluded  by  s.  43  of  the 
Code  of  Civil  Procedure  from  asserting  in  the  second 
suit  the  claim  which  she  might  have  asserted  in  the 
first.     Rakgamma  v.  Vohalayya 

I.Ii.R.  llMad.  127 


76. 


Civil  Procedure 


Code,  s.  43 — MairUenarice — Suit  to  declare  main- 
tenance fixed  by  a  decree  a  charge  on  land.  A 
Hindu  woman,  having  obtained  a  decree  for  mainte- 
nance against  her  husband,  now  alleged  that  he  had 
alienated  part  of  his  property  with  a  view  to  defeat 
her  claim  for  maintenance,  and  sued  him  for  a  decla- 
ration that  certain  land  which  he  had  not  alienated 
was  liable  for  her  maintenance.  Held,  that  no  cause 
of  action  was  shown,  but  if  there  were  one,  it  was 
barred  by  s.  43  of  the  Civil  Procedure  Code.  Sajh- 
jf ATHA  V.  Rai^gathammal  .  I.  Ij.  R.  12  Mad.  285 

77. Suits  to  recover 

money  misapprcpriated  by  manager  of  joint  estate — 
Civil  Procedure  Code,  1S59,  s.  7.  In  a  suit  by  mem- 
bers of  a  Hindu  family  which  had  become  separate 
in  1862,  to  recover  certain  moneys  said  to  have  been 
misappropriated  by  the  defendant  while  manager  of 
the  joint  estate,  it  appeared  that  the  plaintiffs  had 
previously  sued  him  since  the  separation  to  recover 
certain  other  moneys  belonging  to  the  said  joint 
estate,  also  said  to  have  been  misappropriated  by 
him  while  manager,  and  obtained  a  decree  Held, 
that  the  present  claim  should  have  been  included  in 
the  former  suit ;  and  whether  the  omission  was  by 
mistake  or  not,  it  must  be  taken  to  have  been  relin- 
quished, and  under  s.  7  of  Act  "^^II  of  1859  could 
not  now  be  entertained.     Gaxesh  Cha>-dra  Chow- 

DHBY  V.  RajI  CoOMAK  ChOWDHRY 

3  B.  L.  R,  A.  C.  265 

s.c.  Radha   Kishohe  Debia  v.    Ram    Coomar 
Chowdhry         .  12  W.  R.  79 

78.  — Suit   to   recover 

money  misappropriated  by  agerU.  In  a  suit  to 
recover  certain  sums  of  money  misappropriated  by 
-defendant  as  plaintiff's  general  agent,  where  a 
similar  suit  had  been  brought  against  the  same  party 
upon  a  like  aUegation  as  to  other  sums  of  money  : — 
Held,  that  all  the  acts  of  misappropriation,  having 
occurred  before  plaintiff  called  upon  defendant  to 
render  an  account,  constituted  a  claim  arising  out  of 
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one  and  the  same  cause  of  action.  MoN'oirrR  D.^vs 
V.  SEExn.  Pershad  .  23  W.  R.  418 

79. Belinquishment 

of  lands  in  another  talukh — Civil  Procedure  Code, 
1859,  «.  7.  Where,  in  a  former  suit  to  set  aside  the 
sale  of  a  tenure,  the  plaintiff  in  specifying  the  lands 
subject  to  that  tenure  excluded  a  portion  of  the 
lands  once  included  therein  as  having  been  by  a 
survey  award  included  in  the  adjacent  talukh : — 
Held  that  the  exclusion  of  such  land  from  the  former 
suit  was  not  a  relinquishment  within  the  meaning 
of  s.  7,  Act  YIIT  of  1859,  so  as  to  affect  the  right  of 
the  plaintiff  to  maintain  a  suit  for  the  land  so  ex- 
cluded. Prosttn-s-o  Chttxder  Baxerjee  v.  Kally 
Persafb  Ghose  .         .        W.  R.  1864,  134 


80. 


-Estates  indiffer- 


ent districts — Civil  Procedure  Code,  1859,  s.  7. 
The  plaintiff  claimed  two  estates  as  belonging  to  her 
deceased  husband  from  which  she  aUeeed  she  was 
dispossessed  by  the  principal  defendant  and  others 
claiming  under  her.  The  estates  were  situated  in 
different  districts,  A  and  B.  She  obtained  a  decree 
for  possession  of  the  estate  in  A.  In  a  subsequent 
suit  for  the  estate  in  B  she  alleged  a  different  act  of 
dispossession,  but  the  defendants  were  the  same. 
Held,  that  the  cause  of  action  in  both  suits  was  the 
same,  and  that,  as  she  could  have  proceeded  under 
s.  12  of  the  Code,  and  brought  one  suit  for  both 
estates  in  either  A  or  B,  the  suit  was  barred  by 
s.  7  of  the  Code.  Ju^ioona  Dassee  Chowdhra>,-ee 
V.  Bamasooxderee  Dassee  Chowdhr-^xee 

2  W.  R.  149 
81. 


—  Civil  Procedure 

Code,  1877,  s.  43 — Suit  on  mortgage  of  property  in 
different  districts — Former  suit  on  one  portion  only. 
A,  B,  C,  and  D  were  the  proprietors  of  a  2  annas 
13  gundas  share  in  mouzah  E,  and  also  of  a  2  annas 
13  gundas  share  in  mouzah  F,  both  in  the  district 
of  Bhagulpore.  On  the  19th  September  1872  A 
mortgaged  a  1  anna  4  pies  share  of  E  to  H.  On 
the  20th  September  1872  A,  B,  C.  and  D  mortgaged 
their  shares  in  E  and  F,  together  with  property 
in  the  district  of  Tirhoot,  to  the  plaintiff.  On  the 
24th  March  1873  A  mortgaged  his  share  in  E  and 
F  to  J.  On  the  13th  November  1874  A  and  B 
mortgaged  their  shares  in  E  to  ^.  On  the  25th 
March  1874  J  obtained  a  decree  on  his  mortgage, 
and  the  interest  of  A  and  B  were  purchased  on  the 
5th  January  1875  by  L.  On  the  17th  April  1874 
M,  to  whom  the  first  mortgage  had  been  assigned, 
obtained  a  decree  and  attached  the  property  mort- 
gaged. L  objected  that  he  had  already  purchased 
the  interest  of  A,  and,  on  the  objection  being 
allowed,  il  instituted  a  suit  against  L  for  a  declara- 
tion of  priority  and  obtained  a  decree  on  the  9th 
August  1876.  In  execution  of  this  decree,  the  pro- 
perty first  mortgaged  was  sold  on  the  4th  March 
1878,  and  after  satisfj-ing  the  mortgage  a  surplus  of 
R7,664  remained.  After  the  institution  of  the  first 
suit  and  before  i's  purchase,  the  plaintiff  instituted 
a  suit  upon  his  mortgage  in  the  Tirhoot  Court  with- 
out having  obtained  leave  to  include  that  portion  of 
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the  mortgaged  property  situate  in  the  Bhagulpur 
district.  On  the  17th  July  1874  a  decree  was  made 
in  this  suit.  On  the  17th  January  1877  K  obtained 
a  decree  on  his  mortgage,  and  the  shares  of  A  and  B 
in  F  were  sold,  and  purchased  on  the  3rd  September 
1877  by  N.  The  plaintiff  had  his  decree  trans- 
ferred for  execution  to  the  Bhagulpur  Court,  and 
he  attached  the  surplus  sale-proceeds  and  a  1  anna 
9  gundas  share  in  E.  This  attachment  was  with- 
drawn on  the  objection  of  L,  who  drew  out  the  sur- 
plus sale-proceeds.  The  share  purchased  by  N  was 
also  released  from  attachment.  The  plaintiff  now 
sued  L,  N,  and  the  mortgagors  for  a  declaration 
that  his  decree  of  the  17th  July  1874  affected  the  E 
property,  to  recover  the  surplus  sale-proceeds  from 
L  and,  in  case  the  decree  should  not  be  valid  to  the 
extent  mentioned,  for  a  decree  declaring  his  prior 
lien  on  the  property  in  E.  Held,  that  the  cause  of 
action  had  been  split.  Grish  Chunder  Mookerjee  v. 
Eamessoree  Dehia,  22  W.  R.  30 S,  and  Kurun  Singh 
V.  Mahomed  Fyaz  AU  Khan,  10  B.  L.  R.  1,  followed. 
BuxGSEE  Singh  v.  Soodist  Lall 

I.  L.  R.  7  Gale.  739  :  10  C.  L.  R.  263 


82. 


-Civil   Procedure 


Code,  1859,  s.  7 — Multifariousness.  S.  7  of  Act 
VIII  of  1859  does  not  bar  a  suit  for  a  declaration 
that  property  in  the  defendant's  possession  in  sub- 
ject to  the  mortgagee's  lien,  on  the  ground  that 
such  property  was  part  of  the  property  mortgaged, 
and  was  not  included  in  a  previous  suit  against 
other  parties  for  other  portions  of  the  property.  In 
the  matter  of  the  petition  of  Hurry  Mohuu 
Paramanick 

14  B.  L.  R.  418  note  :  15  W.  R.  486 


83. 


Suit  to  set  aside 


mortgage  by  Hindu  widow — Civil  Procedure  Code, 
1S59,  s.  7.  A  Hindu  widow  executed  deeds  of  gift 
in  which  her  late  husband's  mother,  the  nearest 
reversioner,  concurred.  After  the  death  of  the 
widow,  but  in  the  lifetime  of  the  mother,  the  next 
presumable  reversioner  sued  to  set  aside  the  deeds 
and  for  possession.  Such  suit  was  held  to  be  no  bar 
to  a  second  suit  by  the  same  plaintiff  to  set  aside 
a  mortgage  by  the  widow  and  the  mother  of  the 
deceased  of  a  portion  of  the  property  which  was  the 
subject  of  the  first  suit,  although  in  that  suit  the 
property  was  described  as  subject  to  the  mortgage, 
and  the  name  of  the  mortgagee  was  mentioned. 
The  true  test  of  the  application  of  s.  7  of  Act  VIII 
of  1859  is,  whether  there  has  been  a  splitting  of  the 
cause  of  action.  Golab  Singh  v.  Ktjrn  Singh. 
KtTRtTN  Singh  v.  Mahomed  Fyaz  Alt  Khan 

10  B.  L.  R.  P.  C.  1 
14  Moo.  I.  A.  176  ;  187 


84. 


Suit  for  declara- 


tion of  lien — Siirflus  sale-proceeds — Civil  Pro- 
cedure Code,  1S69,  s.  7.  A  mortgagee  brought  a 
suit  against  the  mortgagor  to  have  a  declaration  of 
his  lien  over  the  mortgaged  properties,  and  obtained 
a  decree.  He  afterwards  brought  another  suit 
against  certain  attaching  creditors  for  his  mortgagor 
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to  have  a  declaration  of  his  lien  over  certain  surplus 
moneys  in  the  hands  of  the  Collector,  who,  previous- 
ly to  the  institution  of  the  first  suit,  had  sold  certain 
of  the  mortgaged  properties  free  of  all  incumbrances 
for  arrears  of  Government  revenue.  Held,  that  the 
second  suit  was  not  barred  under  Act  VIII  of  1859, 
s.  7.  Kristodass  KtrNDOo  v.  Ramkant  Roy 
Chowdhry 

I.  L.  R.  6  Calc.  142  :  7  C.  L.  R.  396 


85. 


'Suit  for  redemp- 


tion— Omission  of  claim  for  improvements  and  ac- 
cretions— Civil  Procedure  Code,  1S59,  s.  7.  A  suit 
for  redemption  of  land,  without  specification  of 
details,  includes  a  claim  for  restoration  of  all  accre- 
tions and  improvements  which  it  may  have  received 
while  in  the  hands  of  the  mortgagee  ;  and  if  the 
Court  omits  to  adjudicate  upon  part  of  the  claim, 
the  mortgagor  is  not  precluded,  by  s.  7  of  Act  VIII  of 
1859,  from  bringing  a  second  suit  in  respect  of  that 
part.     Bakshiram  Gangaram  v.  Darktj   Ttjkaram 

10  Bom.  369 


86. 


-Suit  for  overpay- 


ments  to  mortgagee  in  possession  after  suit  to  redeem 
— Civil  Procedure  Code,  1859,  s.  7.  Where  a  mort- 
gagor filed  a  suit  to  redeem  mortgaged  lands,  alleg- 
ing that  the  mortgagees  in  possession  had  been  over- 
paid, but  did  not  in  that  suit  claim  to  recover  the 
overpayments,  which  Avere  therefore  not  awarded 
to  him,  it  was  held  that  he  could  nor  recover  such 
overpayments  in  a  fresh  suit  brought  for  that  pur- 
pose, as  his  claim  was  barred  by  s.  7  of  the  Cede 
of  Civil  Procedure.  Baloji  Tamaji  Pothar  v. 
Tamangouda  bin  Ghanasyam  Gotjda 

6  Bom.  A.  C.  97 

87. Suits  for  posses- 
sion of  mortgaged  property — Civil  Procedure  Code, 
1882,  s.  43.  N  being  mortgagee  in  possession  of 
five-eighths  of  a  pangu  (share)  of  certain  land — 
security  for  a  debt  of  R400  — hypothecated  his  rights 
to  31  in  1876.  In  1878,  K  bought  two-eighths  of 
the  said  five-eighths  from  the  mortgagor.  In  1879 
K  sued  N,  claiming  possession  of  his  two-eighths  on 
payment  of  R400  and  obtained  a  decree  and  posses- 
sion thereof.  Pending  this  suit,  N  assigned  his 
mortgage  to  M.  M  was  aware  of  the  suit,  and  K 
was  aware  of  the  assignment  when  he  paid  R400 
into  Court  for  N.  In  1883  K  bought  the  remaining 
three-eighths  from  the  mortgagor  and  sued  N  and 
M  to  recover  possession  thereof.  M  pleaded  that 
the  suit  was  barred  by  s.  43  of  the  Code  of  Civil 
Procedure,  inasmuch  as  K  might  have  recovered  the 
five-eighths  in  the  suit  against  N.  Held,  that  this 
plea  was  bad.     Brahannayaki  v.  Krishna 

I.  L.  R.  9  Mad.  92 

88. Civil  Procedure 

Code,  1877,  s.  43 — Leave  to  omit  to  sue  for  any 
remedy — First  hearing  of  suit.  The  plaintiff  held  a 
mortgage  of  certain  immoveable  property  given  to 
him  by  the  defendant  to  secure  the  repayment  of  a 
loan  of  money  with  interest.  The  plaint  stated  the 
fact  of  the  mortgage,  but  prayed  only  for  a  money^ 
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decree.  The  mortgage  conteined  a  personal  under- 
taking to  repay.  Plaintiff's  counsel,  directly  upon 
the  case  being  called  on  for  hearing  and  before  the 
case  had  in  any  way  been  gone  into,  applied  (under 
s.  43  of  Act  X  of  1877,  Civil  Procedure  Code)  for 
leave  to  reserve  his  remedies  under  the  mortgage, 
taking  then  only  a  money-decree — an  application 
w^hich,  it  is  provided  by  that  section,  must  be  made 
"  before  the  first  hearing."  Held,  that  the  applica- 
tion was  not  too  late.  Pestokji  Bezoxji  v. 
Abdool  Rahimax  .        I.  L.  R.  5  Bom,  463 


89. 


Civil  Procedure 


Code,  1877,  s.  43 — Bes  judicata — Dekkhan  Agri- 
cuUurisis'  Belief  Act  XVII  of  1S79 — Mortgagor — 
Mortgagee — Suit  for  account  merely — Subsequent 
suit  for  passession.  Where  there  has  been  a  suit 
between  an  agriculturist  mortgagor  and  his  mort- 
gagee for  an  account  merely,  a  subsequent  suit  for 
possession  on  payment  of  the  money  declared  to  be 
due  is  barred  under  either  s.  13  or  s.  43  of  the  Code 
of  Civil  Procedure.  BAHr  Balaji  r.  Hari  Xn.- 
I.  L.  R.  7  Bom.  377 

Civil    Procedure 


KANTHEAV 


90. 


Code,  1S77,  s.  43 — Boi\d  for  the  payment  of  money 
hypothecating  property  as  collateral  security  for 
svch  payment — Omission  of  c^aim.  The  obligee  of 
a  bond  for  the  payment  of  money,  hArpothecating  im- 
moveable property  as  collateral  security  for  such 
payment,  sued  for  the  moneys  due  on  the  bond,  but 
omitt-ed  to  claim  the  enforcement  of  his  lien,  and 
obtained  a  decree  rnly  for  the  payment  of  the 
amount  of  the  bond-debt.  He  subsequently  sued 
to  enforce  his  lien.  Held,  that,  under  =.  43  c>f 
Act  X  of  1877,  as  amended  by  s.  7  of  Act  XII  of 
1879,  he  could  not  be  permitted  to  sue  to  enforce 
his  lien.     Gumant  r.  Ram  Padakat  Lal 

I.  L.  R.  2  All.  838 


9L 


Cjt;i7    Procedure 


dode,  1S77,  s.  43 — Omission  to  sue  for  one  of  several 
remedies — Mortgage.  A  mortgagee  had  two  reme- 
dies in  respect  of  the  mortgagor's  breach  to  pay  the 
stipulated  interest  at  the  time  fixed  by  the  contract 
of  mortgage,  one  being  a  suit  on  foreclosure  proceed- 
ings to  convert  the  mortgage  into  a  sale,  and 
the  other  a  suit  to  recover  his  money  against 
his  debtor  by  enforcement  of  his  lien  against 
the  mortgaged  property.  He  sued  for  the  first 
remedy  in  respect  of  such  breach,  omitting 
the  second.  His  suit  was  dismissed  on  the  ground 
that  he  was  not  entitled  to  such  remedy  until  the 
expiration  of  the  mortgage  term.  He  afterwards 
sued  for  the  second  remedy.  Held,  that,  inasmuch 
as  the  mortgagee  was  not  at  the  time  of  his  suing  for 
the  first  remedy  "  a  person  entitled  to  more  than  one 
remedy,"  not  being  "  entitled  "  to  the  first,  but  only 
to  the  second,  his  omission  at  that  time  to  sue  for 
the  second  remedy  was  not,  under  s.  43  of  Act  X  of 
1877.  a  bar  to  his  afterwards  suing  for  it.  Piari  v. 
Khiali  Ram  .         .  I.  Ii.  R.  3  All.  857 


92. 


Civil     Procedure 


REIilNQUISHMENT      OF,     OR      OMIS- 
SION   TO    SUE    FOR,    PORTION    OF 

CLAIM— con/rf. 

of     mortgaged     property     to     mortgagor — Hypothe- 

I    cation  of  mortgaged  property  as  security  for  rent — 

!    Suit  for  rent  in  Bevenue  Court — Suit  for  enforce - 

1     ment   of   lien    in    Civil    Court.     The    usufructuary 

i  ^  mortgagee  of  certain  land  gave  a  lease  of  it  to  the 

i    mortgagor,  the  latter  hypothecating  the  land  as 

j    security  for  the  payment  of  the  rent.     Arrears  of 

rent  accruing  the    mortgagee  sued  the  mortgagor 

'    for  the  same  in  the  Revenue  Court  and  obtained  a 

i    decree.       Subsequently    the    mortgagee    sued    the 

mortgagor  in  the  Civil  Court  to  recover  the  amount 

!    of    such  decree  by  the  sale  of  the  land,  claiming 

under  the  h\-pothecation.    He7</,  that  the  second  suit 

wa-  not  barred  by  the  provisions  of  s.  43  of   Act  X 

of  1877.     Baxda  Hasax  v.  Abadi  Begcm 

1.  L.  R.  4  All.  180 


93. 


Civil    Procedure 


Code,  1S77,  s.  43 — Mortgage — Decree  enforciyig 
lien — Suit  against  purchaser  to  enforce  decree. 
The  obligee  of  a  bond  for  the  payment  of  money,  in 
which  certain  property  was  mortgaged  as  collateral 
security,  sued  the  obligor  for  the  money  due  on  such 
bond,  claiming  the  enforcement  of  such  mortgage. 
At  tie  time  the  suit  was  brought  ^uch  property  was 
in  the  possession  of  a  third  person,  who  had  pur- 
chased it  at  a  sale  in  execution  of  a  money-decree 
against  the  obligor  of  such  bond.  The  obligee  did  not 
make  the  purchaser  a  defendant  to  the  suit.  He 
obtained  a  decree  in  the  suit  for  the  sale  of  such 
property.  Being  resisted  in  bringing  it  to  sale  by  the 
purchaser  he  sued  the  purchaser  to  have  it  declared 
that  such  property  was  liable  to  be  sold  under 
his  decree.  Held,  that  such  second  suit  was  not 
barred  by  the  provisions  of  s.  43  of  the  Civil 
Procedure  Code.  Bahbaichi  Chaudhki  r.  Srsjii 
Xaik  ....    I.  L.  R.4A11.257 


94. 


Civil  Procedure 


!    Code,  1877,  s.  43 — Lease  by  usufructuary  mortgagee 

!    of    mortgaged    property    to    mortgagor — Hypotheca- 

I    tion   of   mortgaged   property   as   security   for   rent — 

,    Suit  for   rent   in  Bevenue  Court — Suit  for  enforce- 

!    ment   of  lien   in   Ciril    Court.     The     usufructuary 

;    mortgagee  of  certain  land  granted  a  lease  of  such 

i    land  to  the  mortgagor,  the  latter  hypothecating  the 

land    as    security   for    the    payment   of   the    rent. 

Arrears  of  rent  accruing  the  mortgagee  sued  the 

i    mortgagor  for  the  same  in  the  Revenue  Court  and 

I    obtained  a  decree.     Subsequently   the   mortgagee 

i    sued  the  transferee  of  such  land  in  the  Civi!  Court  to 

recover  the  amount  of  such  decree  by  the  sale  of  the  . 

land,    claiming    under    the    hypothecation.     Held, 

following  Banda  Hasan  v.  Abadi  Begum,  I.  L.  B.  4 

All.  180,  that  such  claim  was  not  barred  by  the 

provisions  of    s.    43    of    Act    X   of  1877 ;   that  it 

:    could  only   be   made   through  the  medium  of  the 

Civil  Court ;   and  that  the  shape  in  which  it  was 

presented   was    perfectly    regular.     Imami  Begttm 

I'.  GoBHTD  Prasad       .  "      .    I.  L.  B.  4  All.  318 


95. 


Omission       to 


Code,  1S77,  s.  43 — Lease  by  usufructuary  mortgagee 


claim   compensation-money — Subsequent   suit — Civil 
Procedure  Code,  1859,  s.   7.     A,  &  Hindu  widow. 


(     10391     ) 


DIGEST  OF  CASES. 


(     10392     ) 


RELINQUISHMENT     OF,      OR      OMIS- 
SION  TO     SUE     FOR,     PORTION   OF 

CLAIM— co»/(Z. 

granted,  without  legal  necessity,  a  mokurari  lease 
of  certain  mouzahs,  portion  of  her  husband's  estate, 
to  B.  During  J5's  possession  part  of  the  lands  com- 
prised in  the  granted  mouzahs  were  taken  up  by 
Government,  and  the  compensation-money  was 
lodged  in  the  Collectorate.  A  having  afterwards 
died,  the  next  heirs  of  ^'s  husband,  on  the  7th 
October  1871,  sued  B,  to  recover  possession  of  the 
mouzahs,  but,  not  being  aware  of  the  facts,  did  not 
in  that  suit  claim  the  compensation-money  lying  in 
the  Collectorate.  While  this  suit  was  still  pending, 
B,  in  jNIarch  1872,  drew  the  compensation-money 
out  of  the  Collectorate.  The  heirs,  after  obtaining 
a  decree  against  B  for  possession  of  the  mouzahs,  on 
the  13th  September  1875  instituted  a  fresh  suit 
against  him  to  recover  the  compensation-money 
wrongfully  drawn  out  by  him  from  the  Collectorate. 
Held,  that  the  suit  was  not  barred  by  s.  7  of  Act  VIII 
of  1859.  Held,  further,  that  the  claim  of  the  heirs 
was  a  proper  subject  for  a  regular  suit,  and  could 
not  have  been  heard  and  determined  in  the  course 
of  the  proceedings  in  execution  of  the  decree  which 
they  had  obtained  against  B  for  possession  of  the 
mouzahs.     Nund  Lall  Bose  v.  Aboo  Mahomed 

I.  lu  R.  5  Calc.  697 

s.c.  Nunc  Lall  Eose  v.  Abv  Syed 

5  C.  L.  R.  45 


96. 


Civil  Procedure 


Code,  1882,  s.  43 — Suit  for  money  paid  under  Land 
Acquisition  Act  In  1876  K  sued  31  on  a  bond, 
dated  25th  December  1869,  for  R5,000,  by  which 
certain  land  in  the  district  of  South  Tanjore  was 
hypothecated  as  security  for  the  debt,  and  obtained 
a  decree  on  the  6th  of  April  1876  for  the  sale  of  the 
lands  which  he  purchased  on  the  17th  August  1876 
for  R6,000.  K  then  discovered  that  part  of  the 
land  hypothecated,  situated  within  the  jurisdiction 
of  the  Subordinate  Court  at  Kumbakonam,  had 
been  acquired  by  a  railway  company  under  the  Land 
Acquisition  Act  in  1874,  and  that  the  compensation 
R460  (claimed  by  M's  mother,  who  sold  the  land 
to  the  company)  was  lodged  in  the  treasury  of 
Kumbak  mam  in  the  rame  of  Ji's  mother,  K 
having  applied  to  the  Subordinate  Court  for  an 
order,  for  payment  out  of  this  sum,  the  Court,  bv 
order  dated  28th  February  1880,  directed  that  the 
question  of  title  to  the  money  should  be  decided  by 
suit.  K  then  sued  M,  as  the  sole  heir  of  his  deceased 
mother,  in  the  District  Munsif's  Court  of  Tiruvadi 
(where  M  resided),  for  a  declaration  of  right  to  and 
to  recover  the  said  sum  of  R460.  The  suit  was 
filed  on  the  4th  September  1880.  On  the  16th  April 
1880  31  assigned  his  interest  in  the  money  sued 
for  to  V,  who  was  made  defendant  in  the  suit  on  his 
own  application,  and  pleaded  that  the  land  having 
been  acquired  by  the  railway  company  in  1874, 
before  the  suit  upon  the  bond  was  filed,  this  suit 
was  barred  by  s.  43  of  the  Code  of  Civil  Procedure. 
Held,  that  K  not  having  known,  at  the  date  of  his 
suit  on  the  bond,  of  the  acquisition  of  the  land  by 
the  railway  company,  the  suit  was  not  so  barred. 
Vekkata  Viraragavayyangak  v.  Krishnasami 
Ayyanoar  .  I.  L.  R.  e  Mad.  844 


RELINQUISHMENT      OF,      OR    OMIS- 
SION   TO    SUE    FOR,    PORTION   OF 

CLAIM— conf<i!. 


97. 


Suit  not  hrougM 


for  whole  claim — Civil  Procedure  Code,  1882,  s.  43. 
On  the  5th  September  1874  B,  a  Hindu,  and 
his  sons  borrowed  R5,000  from  V  and  mortgaged 
to  him  certain  lands,  items  1,  2,  and  3.  On  the 
7th  September  1874  V  borrowed  R5,000  from  R  N 
and  mortgaged  his  rights  in  item^  1  and  2  and 
land  of  his  own  to  R  N.  In  1877  R  N  bought  at  a 
sale  in  execution  of  a  decree  against  R  the  share 
of  R  in  the  said  items  1  and  2  subject  to  the 
mortgage  created  by  R  on  5th  September  1874, 
and  to  another  mortgage  created  by  R  dated  11th 
January  1875.  In  1889  R  N  sued  F  and  the  sons 
of  R  for  arrears  of  interest  due  under  his  mort- 
gage-bond, but  their  suit  was  withdrawn  with 
liberty  to  bring  a  fresh  suit  for  the  principal  and 
interest  due  on  the  bond.  In  1885  R  N  sued  V  and 
the  sons  of  R  to  recover  principal  and  interest  due 
under  his  mortgage-bond.  Held,  that  the  claim  of 
R  N  was  not  barred  by  s.  43  of  the  Civil  Procedure 
Code.     Vencata  Shetti  v.  Ranga  Nayak 

I.  L.  R.  10  Mad.  160 


98. 


Civil  Procedure 


Code,  1882,  s.  43 — Withdrawal  of  stiit  with  'permis- 
sion to  bring  a  fresh  suit  on  the  same  cause  of  action 
• — Civil  Procedure  Code,  s.  373.  Where  a  suit  is 
withdrawn  with  permission  under  the  first  paragraph 
of  s.  373  of  the  Code  of  Civil  Procedure,  the  effect  is 
to  leave  the  parties  in  the  same  position  as  that  in 
which  they  would  have  been  if  the  suit  had  never 
been  brought.  A  plaintiff  therefore  who  has 
obtained  an  order  under  s.  373  of  the  Code,  will 
not  be  debarred  by  s.  43  from  claiming  in  a  subse- 
quent suit  a  relief  which  he  might  have  included,  but 
did  not  in  the  suit  which  he  was  permitted  to  with- 
draw. Venkata  Shetti  v.  Ranga  Nnyak,  I.  L.  R.  10 
Mad.  160,  followed.  Behari  Lal  Pal  v.  Baran 
Mayi  Dasi  .         .  I.  L.  R.  17  AIL  58 


99. 


Civil     Procedure 


Code,  1882,  s.  43 — Bond  with  alternative  conditions 
for  repayment  of  loan — Decree  for  interest — Second 
suit  for  further  interest.  A  bond  provided  for  the 
repayment  of  a  loan  with  interest  by  a  stated  time. 
In  default  of  payment  by  that  time,  it  was  provided 
that  the  loan  might  be  added  to  an  existing  mortgage 
for  a  term  of  years,  and  repaid  at  the  end  of  the 
term,  together  with  the  mortgage-debt.  After  the 
expiration  of  the  time  fixed  for  the  repayment  of  the 
loan,  the  obligee  sued  and  obtained  a  decree  for 
the  interest  which  had  accrued  due  at  the  date  of 
the  suit.  He  now  sued  for  the  further  interest  which 
had  since  become  due.  Held,  that  the  second  suit 
was  not  barred  by  s.  43  of  the  Code  of  Civil 
Procedure,  for  that  the  first  suit  being  for  interest 
merely,  and  not  for  principal  and  interest,  which 
were  then  both  due,  the  plaintiff  must  be  taken  to 
have  elected,  under  the  bond,  to  add  the  principal 
sum  to  the  previously  existing  mortgage-debt,  in 
which  case  he  forfeited  nothing  by  suing  merely  for 
arrears  of  interest  as  they  became  due.  Shri  Shai- 
lara  v.   Balapa  Lokanna 

I.  L.  R.  7  Bom.  446 
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DIGEST  OF  CASES. 


{     10394     ) 


BELINQUISHMEUT  OF,  OK  OMIS- 
SION TO  SUE  FOE,  PORTION  OF 
CLAIM— co»*^. 

100. Civil  Procedure 

Code,  1882,  s.  43 — MvUiplieity  of  suits.  When 
money  is  due  on  two  or  more  bonds  at  the  time  of 
the  institution  of  a  suit,  and  the  bonds  appear  to 
have  been  originally  passed  in  respect  of  one  claim, 
it  is  not  incumbent  upon  the  plaintiff  to  sue  upon 
both  bonds  in  one  action.  There  is  nothing  in  s.  43 
of  the  Code  of  Civil  Procedure  which  would  justify 
this  Court  in  going  behind  the  bonds  to  consider  the 
circumstances  out  of  which  they  sprung,  albeit  those 
circumstances  might  themselves  at  the  time  have 
constituted  a  cause  of  action.  Umed  Dholceand 
V.  PiR  Sahib  Jiva  Mhta      .  I.  L.  E.  7  Bom.  134 


101. 


Suit  on  bond — 


Part  of  decree  infructuous  for  want  of  jurisdic- 
tion— Civil  Procedure  Code,  1859,  s.  7.  Where  a 
holder  of  a  bond  in  which  properties  are  hypothecat- 
ed as  security  for  money  lent  brings  a  suit  for  the 
whole  claim  and  obtains  a  decree,  but  a  part  of 
that  decree  is  infructuous  for  want  of  jurisdiction,  he 
is  not  precluded  by  Act  VIII  of  1859,  s.  7,  from 
maintaining  a  second  suit  to  enforce  such  part  of 
his  claim  (as  was  infructuously  decreed  in  the  first 
suit)  against  a  third  party  who  derives  his  title 
through  the  borrower  subsequent  to  the  date  of  the 
bond.  Grish  CHrxDEB  Mookekjek  r.  Rames- 
scBEE  Dabee   .  .  .    22  W.  E.  308 


102. 


Promissory  note 


payable  by  instalments — Act  IX  of  1850,  s.  34. 
When  two  or  more  instalments  of  a  promissory 
note,  payable  on  the  face  of  it  by  instalments, 
are  due,  the  holder  of  the  note  is  not  at  liberty 
to  sue  separately  for  each  instalment  or  for  some 
of  them  ;  he  must  sue  for  all  the  instalments  due 
in  one  action.  A  judgment  recovered  in  a  suit  for 
one  instalment  when  others  are  due  is  a  bar  to  a 
suit  subsequentlv  brought  for  the  latter.  Mackin- 
tosh r.  Gill    .  "  12  B.  L.  E.  37  :  20  W.  E.  358 

108. Suit  on  instal- 

ment-bond — Civil  Procedure  Code,  1859,  s.  7. 
Plaintiff  sued  upon  an  instalment-bond  as  each  suc- 
cessive instalment  fell  due,  and  the  whole  of  his 
claim  on  each  instalment  was  included  in  his  suit. 
He  recovered  the  full  amount  of  the  first  instalment 
under  the  first  decree  and  a  portion  of  the  second 
instalment  in  execution  of  his  second  decree.  He 
now  sued  for  the  unpaid  portion  of  the  second  instal- 
ment, and  for  the  whole  of  the  third  instalment,  in- 
cluding the  interest.  Held,  that  such  suit  was  not 
affected  by  s.  7.  Act  VIII  of  1859.  Bolakee  Lal 
V.  Chowbhet  BrssHEE  Si>'GH     .     7  W.  E.  309 


104. 


Promise  to  pay 


balance  found  due  on  accounts  stated  in  instalments 
— Promissory  note — Note  of  agreement  in  account 
book.  In  1876  accounts  were  stated  between  B  and 
D,  and  a  balance  of  R800  was  found  to  be  due  from 
Dto  B.  D  gave  B  an  instrument  whereby  he  agreed 
to  pay  the  amount  of  such  balance  in  four  annual 
instalments  of  R200.  B  at  the  same  time  noted  in 
his  account  book  that  such  balance  was  "  payable 
in  four  instalments  of  R200  yearly."     In  July  1879 


EELINQUISHMENT  OF,  OE  OMIS- 
SION TO  SUE  FOE,  POETION  OF 
CLAIM— con<d. 
B  sued  D  upon  such  instrument  for  the  balance  of 
the  first  instalment.  The  Court  trying  this  suit 
refused  to  receive  such  instrument  in  evidence,  on 
the  ground  that  it  was  a  promissory  note,  and  as 
such  was  improperly  stamped.  Thereupon  B 
appUed  for  and  obtained  permission  to  withdraw 
from  the  suit,  with  hberty  to  bring  a  fresh  one  for 
the  original  debt.  In  October  1879  J5  again  sued  D, 
claiming  the  balance  of  the  first  and  second  instal- 
ments, basing  his  claim  upon  the  note  made  by  him 
in  his  account  book.  He  obtained  a  decree  in  that 
suit  for  the  amount  claimed  by  him.  In  1880  B 
again  sued  D,  claiming  the  amount  of  the  third 
instalment,  again  basing  his  claim  upon  such  note. 
Held,  by  Sp.\>*kie,  J.,  that  the  suit  last  mentioned 
was  barred  by  the  provisions  of  s.  43  of  Act  X  of 
1^77,  ira-nmch  a>  B  should  in  the  second  suit 
brought  by  him  again-t  D  have  claimed  the  balance 
of  the  money  found  due  from  D  to  him  upon  the 
accounts  stated  between  them,  instead  of  claiming 
the  balance  of  the  instalments  due.  Held  by 
Old  FIELD,  J.,  that  such  suit  was  not  so  barred, 
the  causes  of  action  therein  and  in  the  former  suit 
being  different.     Baxaksi  Das  i-.  Bhikari  Das 

I.  L.  R.  3  All.  717 

105.   Civil  Procedure 

Code,  1859,  s.  7 — Suit  to  enforce  claim  against  re- 
presentatives of  decea/ied.  Held,  that  s.  7  of  Act 
^^II  of  1859,  which  barred  all  future  suits  for  the 
portion  omitted  or  relinquished,  had  not  the  effect 
of  prohibiting  more  than  one  suit  to  enforce  satis- 
faction of  a  claim  against  the  representatives  of  a 
deceased  person.  The  creditor  had  a  right  to  make 
all  the  property  of  the  deceased  debtor  in  the  hands 
of  the  several  persons  who  might  have  succeeded  to 
it  liable  for  the  payment  of  his  debt,  but  he  was  not 
bound  to  bring  his  suit  in  such  a  shape  as  to  include 
the  whole  of  the  representatives  and  the  whole  of 
the  property  at  the  risk  of  being  precluded  from  all 
future  suits.     Ptrumsookh  r.  Soobhax 

2  Agra  323 

106.  Civil  Procedure 

Code,  1877,  s.  43— Stamp  Act,  1879,  s.  41— Duty 
and  penalty  under  Stamp  Act — Casts — Suit  to  re- 
cover  amount  paid.  The  plaintiff  in  a  suit  on  an  in- 
strument not  duly  stamped  was  compelled  to  pay 
the  amount  of  duty  and  penalty  :  the  proper  stamp 
on  the  instrument  ought  to  have  been  paid  by  the 
defendant.  In  a  suit  with  reference  to  s.  41  of  the 
Stamp  Act  to  recover  the  amount  paid  : — Held,  that 
the  plaintiff  could  not  have  recovered  the  amoimt  as 
costs  of  the  former  suit  in  which  it  was  paid,  and 
that  a  fresh  suit  to  recover  it  was  maintainable.^ 
ISHAR  Das  r.   Mastjd  Khas 

I.  L.  E.  6  All.  70 

107. Mortgage    for 

securing  payment  of  rent — Decree  of  Revenue 
Court  for  arrears  of  rent — Suit  for  sale  of  mortgaged 
property — Citi7  Procedure  Code,  s.  43.  In  1874 
the  plaintiff  leased  certain  immoveable  property 
to  the  defendant,  and  the  latter  executed  a  deed  by 
which   he  covenanted  to  pay  the  annual  rent  and 
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fulfil  other  conditions  of  the  lease,  and  gave  security 
in  R 3,000  by  mortgage  of  landed  property.  In 
1874  the  plaintiff  obtained  decrees  in  the  Revenue 
Court  for  arrears  of  rent,  and  the  decrees  were 
partially  satisfied  and  then  became  barred  by  limita- 
tion. In  1884  the  plaintiff  brought  a  suit  to  recover 
the  balance  due  by  enforcement  of  the  mortgage 
security  against  the  purchasers  of  the  mortgaged 
property.  Held,  that  the  plaintiff  had  two  separate 
rights  of  action,  one  on  the  contract  to  pay  rent 
and  the  other  on  the  mortgage  security  ;  that  he 
could  only  enforce  the  first  by  a  suit  in  the  Revenue 
Court  for  arrears  of  rent,  and  the  second  by  suit  in 
the  Civil  Court ;  and  consequently  there  could  be  no 
bar  to  the  latter  suit  by  reason  of  the  suit  instituted 
in  the  Revenue  Court  with  reference  to  s.  43  of  the 
Civil  Procedure  Code.  Chuni  Lal  v.  Banaspat 
Singh  .         .         .  I.  L.  R.  9  All.  23 


108. 


Suit  under  colour 


of  suit  for  rent  to  try  question  of  title — Civil  Proce- 
dure Code,  1859,  s.  7.  Where  a  suit  for  possession 
would  be  met  by  a  plea  in  bar,  the  plaintiff  cannot 
be  permitted  to  have  the  question  of  title  tried 
under  colour  of  a  rent  suit,  such  a  proceeding  being 
opposed  to  the  principle  laid  down  in  Act  VIII 
of  1859,  s.  7.  Ram  Tunoo  Koloo  v.  Shaeoda 
Pershad  Mullick.  Golam  Mahomed  Shaha  v. 
Sharoda  Prosad  MtjLlick     .         .     19  W.  E.  91 

See  Dayal  Chand    Sahoy  v.  Nabin  Chandra 
Adhikari        .      8  B.  L.  R.  180  :  leW.  E.  235 


109. 


Suit  for  abate- 


ment of  rent — Subsequent  suit  for  excess  of  rent 
paid.  A  plaintiff  who  has  sued  for  and  obtained  a 
decree  for  an  abatement  of  rent  payable  in  respect 
of  a  patni  held  by  him  may  afterwards  sue  for  a 
refund  of  the  rent  paid  by  him  before  instituting 
the  suit  for  abatement  of  rent,  in  excess  of  the 
amount  justly  payable,  notwithstanding  that  he 
might,  if  he  had  chosen,  have  included  this  claim  in 
his  suit  for  abatement  of  rent.  Okhoy.  Koomae 
Chuttopadhya  v.  Mahapat  Chtinder  Bahadooe 
I.  L.  R.  5  Calc.  24 


110. 


'Civil  Procedure 


Code,  1882,  s.  43 — Enhancement  of  rert,  suit  for 
— Subsequent  suit  for  rent.  Under  ss.  42  and  43 
of  the  Civil  Procedure  Code,  plaintiffs  must  bring 
their  entire  claim  and  every  remedy  cnforceabjo 
in  respect  of  that  claim  into  Court  at  once,  and,  if 
they  fail  to  do  that  in  any  suit  they  cannot  after- 
wards avail  themselves  of  any  remedy  on  which 
they  have  not  chosen  to  insist  in  the  first  suit.  Suits 
for  enhanced  rent,  and  suits  for  rent,  are  claims 
arising  in  respect  of  the  same  subject-matter,  and  a 
plaintiff  cannot  be  allowed,  after  having  iinsuccess- 
fully  sued  for  rent  at  an  enhanced  rate,  to  sue  for 
the  original  rent  for  previous  years.  KuNNOCK 
Chukder  Mookeejee  v.  Guru  Dass  Biswas 

I.  li.  R.  9  Calc.  919  :  12  C.  L.  R.  599 


111. 


Suit      for     en- 


hancement of  rent — Dismissal  of  enhancement  suit — 
Rent  suit  at  old  rate  for   year  for  which  rent  had 
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been  sought  at  enhanced  rate.  The  dismissal  of  a 
suit  for  rent  at  an  enhanced  rate  is  no  bar  to  a  subse- 
quent suit  for  rent  at  the  rate  originally  fixed. 
Kunnock  Chunder  Mookerjee  v.  Guru  Dass  Biswas, 
I.  L.  R.  9  Calc.  919  :  12  C.  L.  R.  599,  overruled. 
Suddeuddin  Ahmed  v.  Bani  Madhub  Roy 
Chowdhry  .         ,        I.  L.  R.  15  Calc.  145 

112.  — —    Civil  Procedure 

Code,  1859,  s.  7 — Suit  for  arrears  of  rent.  A  suit 
for  arrears  of  rent  was  not  barred  under  Act  VIII  of 
1859,  s.  7,  by  the  fact  that  the  plaintiff  had  split  his 
claim,  i.e.,  the  jumma  ;  but  the  circumstances  that 
a  part  of  the  jumma  had  been  omitted  would  be  a 
bar  to  the  plaintiff  suing  subsequently  for  such  part. 
PuRsuN  Gopal  Paul  Chowdhry  v.  Poornanund 
Mullick  .         .         .         .      21  "W.  R.  272 


113. 


Suits  for  arrears 


of  rent — Rent  for  separate  years — Civil  Procedure 
Code,  1859,  s.  7.  Under  s.  7  of  Act  VIII  of  1859, 
it  was  held  that  arrears  of  rent  for  successive 
years  are  several  and  distinct  causes  of  action,  in 
respect  of  which  a  plaintiff  may  institute  separate 
suits.  SuTTo  Churn  Ghosal  v.  Obhoy  Nund  Toss 
2  W.  R.  Act  X,  31 
Ram  Soonder  Sein  v.  Krishno  Chunder 
GooPTo  ...  17  W.  R.  380 

Kristo    Kinkur    Poeamanick    v.     Ramdhun 
Chatteejee  .         .         .        24  W.  R.  S26 


114. 


Suit   for    rent-^ 


Rent  of  separate  successive  years.  At  the  close  of 
the  Bengal  year  1283,  which  was  on  the  11th 
of  April  1877,  the  defendant  owed  to  the  plaintiff, 
his  landlord,  the  rents  of  his  holding  for   the  years 

1281,  1282,  and  1283.  The  plaintiff,  in  the  month 
of  April  1878,  before  the  close  of  the  year  1284,  insti- 
tuted a  .'-uit  for  the  rent  for  1281  only,  and  obtaii  ed 
a  decree.     On  the  10th  of  April  1879  he  instituted 

.  another  suit  for  recovery  of  the  rents  for  the  years 

1282,  1283,  and  1284.  Held,  that  the  claim  for  the 
years  1282  and  1283  was  barred  under  s.  43  of 
the  Code  of  Civil  Procedure,  1877.  The  cases  of 
Sutto  Churn  Ghosal  v.  Obhoy  Nund  Doss,  2  W.  R. 
Act  X,  31  ;  Ram  Soonder  Sein  v.  Krishna  Chun- 
der Goopto,  17  W.  R.  380  ;  and  Krishna  Kinkur 
Poramanick  v.  Ramdhun  Chatter jee,  24  W.  R.  326, 
are  overruled  by  s.  43  of  Act  X  of  1877.  Taruck 
Chunder  Mookerjee  v.  Panchu  Mohini  Debya 

I.  L.  R.  6  Calc.  791  :  8  C.  L.  R.  297 

See  Balaji  Sitaeam  Naik  v.  Bhikaji  Soyaee 
Peabhu  .         .         .     I.  L.  R,  8  Bom.  164 


115. 


Civil  Procedure 


Code,  1882,  s.  43- — Suit  for  arrears  of  rent — Appli- 
cation of  the  Civil  Procedure  Code  to  suits  in  Re- 
venue Courts — Relinquishment  of  part  of  claim. 
The  plaintiff  sued  under  the  provisions  of  Act  X  of 
1859  to  recover  arrears  of  rent  for  the  years  1287, 
1288,  and  1289  (1880—1882),  after  having  obtained 
a  decree  for  the  rent  due  for  the  year  1286  (1879)  in 
a  suit  instituted  after  the  rent  for  the  year  1289 
(1882)  had  become  due.    Held,  that  the  provisions  o£ 
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s.  43  of  the  Civil  Procedure  Code  applied,  and  that 
the  second  suit  was  consequently  barred.  Madho 
Prakash  Singh  v.  Murli  Manohar,  I.  L.  R.  5  AH. 
405,  cited  and  approved.  Taruck  Chunder  Mooker- 
jee  V.  Panchu  Mohini  Debya,  I.  L.  R.  6  Calc.  791, 
cited.  Adhirani  Nabaiw  Kumari  v.  Raghxj 
Mahapatro  .         .         I.  L.  R.  12  Gale.  50 


116. 


Civil  Procedure 


Code,  1882,  s.  43 — Cauxe  of  action — Sfparate  suits 
for  rent  due  for  successive  years.  Petitioners  filed 
two  suits  in  a  Small  Cause  Court  on  the  same  day  to 
recover  rent  due  for  two  successive  years  under  the 
same  lease.  The  sum  of  the  two  claims  exceeded  the 
pecuniary  limit  of  the  Court's  jurisdiction.  The 
suit  for  the  rent  of  the  first  year  was  dismissed 
under  s.  43  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  the  claim  ought  to  have  been  included 
in  the  suit  for  the  second  year's  rent.  Hdd,  that, 
as  the  petitioners  had  no  intention  of  abandoning 
either  claim,  the  proper  course  was  to  allow  them  to 
withdraw  both  suits  ard  file  a  fresh  suit  in  a  com- 
petent Court.     Alagtj  v.  Abdoola 

I.  li.  R.  8  Mad.  147 


117. 


Suit    u^aiving 


difference  of  exchange — Civil  Procedure  Code,  1S59, 
s.  7.  An  auction-purchaser  of  a  zamindari  being 
entitled  to  be  paid  his  rents  in  Azeemabad  rupees, 
and  having  sued  for  the  same  in  Company's  rupees 
Cthe  former  coinage  being  more  valuable  than  the 

Flatter),  his  omission  to  sue  for  the  difference  of  value 
was  held  to  be  an  abandorment  of  claim  under  s.  7 
Act  Vin  of  1 859.  and  to  bar  his  recovery  of  it  in  a 
fresh  suit.  Mahomed  SoAcrcK  Golestan  v. 
Forbes  .  5  W.  R.  Act  X,  90 
118.  Civil  Procedure 
Code,  1859,  ss.  7  and  97 — Omission  of  portion  of 
claim — Withdrawal  of  suit — Institution  of  fresh 
suit  including  claim  omitted.  Where  the  plaintiffs  in 
a  suit  were  permitted  to  \s"ithdraw  from  the  same 
with  a  view  to  bringing  a  fresh  suit  which  should 
include  a  portion  which  had  been  omitted  of  the 
claim  arising  out  of  the  cause  of  action,  and  such 
fresh  suit  was  brought,  the  additional  portion  of  the 
claim  in  that  suit  was  not  barred  by  s.  7  of  Act 
VIII  of  1859.     Ilahi  Bakhsh  r.  Imam  Bakhsh 

I.  Ii.  R.  1  All.  324 

119. Civil  Procedure 

Code,  1882,  a.  43~Act  XII  of  1881  (N.-W.  P. 
Sent  Act),  s.  140 — Case  struck  off  with  liberty  to 
plaintiff  to  bring  a  fresh  suit — Omission  to  s>ue  for 
;  part  of  claim  in  case  struck  off — Fresh  suit  for 
i,  omitted  claim  not  barred.  A  recorded  co-sharer  of 
a  mehal  sued  the  lambardar  for  his  share  of  the 
profits  of  the  mehal  for  the  year  1286  Fasli.  At  the 
time  of  the  institution  of  the  suit,  the  profits  for 
1287  and  1288  Fasli  also  were  due,  but  no  claim 
was  then  made  in  respect  of  them.  The  suit  was 
struck  off  on  account  of  the  non-appearance  of  the 
parties  under  s.  140  of  Act  XII  of  1881  (N.-W.  P. 
Rent  Act)  with  leave  to  the  plaintiff  to  bring  a 
fresh   suit.     Subsequently  the   plaintiff    brought  a 
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suit  against  the  same  defendant  for  bis  share  of  the 
profits  of  the  mehal  for  1287  and  1288  Fasli.  Held, 
that  the  suit  was  not  barred  by  the  provisions  of 
8.  43  of  the  Civil  Procedure  Code.  MrLCHAXD  r. 
Bhikari  Dass         .         .        I.  L.  R.  7  All.  624 

120.  Cinl  Procedvre 


Code  (Act  XIV  of  1882),  s.  43— Madras  Rent 
Recovery  Act  (Mad.  Act  VIII  of  1865),  s.  IS— Suit 
by  a  landlord  in  the  Court  of  the  District 
Munsif  for  arrears  of  rent  for  two  years — Subsequent 
attachment  for  rent  of  a  third  year  accrued  due  at  date 
of  suit.  A  zamindar  brought  a  suit  in  the  District 
Munsif's  Court  to  recover  from  a  tenant  on  his 
estate  the  arrears  of  rent  for  two  years.  Rent  for 
the  third  year  was  also  due.  No  claim  for  it  was 
included  in  the  suit,  but  the  landlord  attached  the 
land  by  summary  process  under  the  Rent  Recovery 
Act  to  recover  it.  The  tenants  sued  in  the  Revenue 
Court  under  the  Rent  Recovery  Act  to  have  the 
attachment  set  aside  as  illegal.  Held,  that  the 
zamindar  was  not  precluded  by  Civil  Procedure 
Code,  s.  43,  from  pursuing  hLs  remedies  under  the 
Rent  Recovery  Act,  and  that  the  attachment  was 
not  illeeal.     EswARADossf.  Ve>-katakoyer 

I.  L.  E.  21  Mad.  236 


121. 


Joint  oicners- 


Mortgage  of  joint  property  by  two  co-oimers — Siibse- 
quent  mortgage  of  part  of  same  property  to  same 
mortgagee  by  one  co-mmer — Suit  by  rriortgagee  on 
second  mortgage  and  sale  in  execution — Purchase  by 
mortgagee — Effect  of  such  purchase  on  first  mortgage — 
Subsequent  suit  by  mortgagee  on  first  mortgage.  Bv 
a  mortgage-deed,  dated  the  24th  January  1878,  S 
and  V,  two  of  three  brothers  constituting  an  undivid- 
ed familly,  jointly  mortgaged  to  the  plaintiff  B  a 
part  of  the  family  proi)erty.  On  the  28th  July 
1878  S  alone  further  mortgaged  to  the  plaintiff  for 
a  fresh  advance  a  portion  of  the  property  already 
mortgaged.  Subsequently  the  three  brothers  effect- 
ed a  Tjartition  among  themselves  of  all  the  nn- 
dividea  property,  and  the  property  jointly  mort- 
gaged by  iS  and  F  fell,  along  with  other  property,  to 
the  share  of  V  and  the  third  brother  N.  In  1881  the 
plaintiff  B  sued  S  on  the  second  of  the  above  mort- 
gages, viz.,  that  of  the  28th  July  1878.  He  obtained 
a  decree,  and  at  a  sale  held  in  execution  of  that  de- 
cree himself  purchased  the  property  comprised  in 
that  mortgage.  In  the  meantime,  on  the  27th 
January  1882  and  on  the  6th  December  1883,  Fand 
N  respectively  mortgaged  with  possession  to  the 
defendant  M  portions  of  the  land  comprised  in  the 
first  mortgage  of  the  24th  January  1878.  In  1883 
the  plaintiff  filed  the  present  suit  upon  his  first 
mortgage  of  the  24th  January  1878,  claiming  to 
recover  R316-14-0  from  S  and  V  personally.  He 
also  prayed  that  the  defendant  M.  who  had  been  in 
possession  of  the  property  in  dispute,  should  be  pre- 
vented from  obstructing  him  in  selling  the  proper- 
ty. iS  and  V  did  not  appear.  The  third  defendant 
M  alone  appeared  and  contended,  inter  alia,  that 
the  plaintiff,  having  sued  upon  his  second  mortgage 
without  including  the  earlier  one,  was  now  barred 
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from  suing  on  the  latter  by  ss.  13  and  43  of  the  Civil 
Procedure  Code  (XIV  of  1882).  He  also  contended 
that  the  plaintiff,  having  purchased  part  of  the 
lands  comprised  in  the  mortgage  now  sued  upon  in 
execution  of  the  decree  obtained  by  him  upon  his 
second  mortgage,  could  not  now  seek  to  burden  the 
remaining  lancls  included  in  the  mortgage  with  the 
M'hole  of  the  mortgage -debt,  but  that  a  proportion- 
ate part  of  that  debt  must  be  satisfied.  Held,  that 
the  plaintiff's  suit  was  not  barred  by  his  previous 
suit  on  the  second  mortgage  under  the  provisions  of 
ss.  13  and  43  of  the  Civil  Procedure  Code.  MoEO 
Raghtjnath  v.  Balaji  Teimbak 

I.  L.  R.  13  Bom.  45 


122. 


Civil    Procedure 


Code,  1882.  s.  43— Transfer  of  Properly  Act  (IV 
of  1882),  s.  85 — Eights  inter  se  of  two  mortgagees 
of  the  same  property  from  the  same  mortgagor. 
Two  persons  each  held  a  mortgage  over  the  same 
property  from  the  same  mortgagor.  The  mortgages 
were  both  executed  on  the  same  day.  The  mort- 
gagees each  instituted  a  suit  for  sale  on  the  same 
day  and  obtained  decrees,  in  execution  of  which 
they  had  the  mortgaged  property  put  up  for  sale, 
and  each  purchased  it  at  the  sale  under  his  decree 
respectively.  Neither  mortgagee  made  the  other 
a  party  to  "the  suit  on  his  mortgage.  The  represen- 
tative (S)  of  one  of  the  mortgagee  decree-holders  got 
possession  of  the  mortgaged  property  and  held 
it  as  against  the  other  mortgagee  decree-holder  or 
his  representatives.  Thereupon  the  representatives 
of  the  other  mortgagee  brought  their  suit  for  posses- 
sion of  a  moiety  of  the  property,  or  in  the  alternative 
lor  redemption  of  the  other  mortgage.  Held,  that 
such  siiit  was  not  barred  either  by  the  provisions  of 
s.  43  of  the  Code  of  Civil  Procedure,  or  by  reason  of 
those  of  s.  85  of  the  Transfer  of  Property  Act,  1882. 
Balmaktjnd  v.  Sangaei     .     I.  L.  R.  19  All.  379 


123. 


Civil  Procedure 


Code.  1882,  ss.  13  and  43— Ad  XII  of  1879,  s.  6 
— Act  VIII  of  1859,  s.  7 — Inch'sion  of  uihole  claim 
in  suit.  The  present  suit  was  precedecl  by  others  in 
which  the  plaintiff  sought  to  establish  a  right  in  the 
same  part  of  the  talukhdari  estate  that  he  now 
claimed  to  redeem  from  mortgage.  The  first  suit  in 
which  he  with  another  claimed  as  under- proprietors 
was  dismissed  in  1866  on  the  ground  that  they  had 
not  shown  themselves  to  have  held  such  right  under 
the  talukhdars  within  the  period  since  1841.  Pro- 
ceedings not  to  be  regarded  as  judicial,  subsequently 
taken  "under  circular  4  of  1867,  resulted  in  a  finding 
that  the  dismissal  was  right  upon  the  meiits,  the 
property  having  been  transferred  to  the  talukhdar 
by  a  conditional  sale  which  had  become  absolute. 
Another  suit  was  then  brought  to  recover  the  talukh- 
dari right,  under  the  terms  of  circular  106  of  1869.  it 
being  alleged  that  arrears  of  revenue  paid  by  the 
talukhdar  had  been  paid  on  the  plaintiff's  account. 
That  suit  was  also  dismissed.  Held,  that  the  present 
8uit  to  redeem  the  same  property  under  a  mortgage 
was  not  barred.  The  claim  to  redeem  did  not  arise 
out  of  the  former  cause  of  action  within  the  mean- 
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ing  of  the  sections  of  Act  VIII  of  1859  relating  to 
the  inclusion  of  the  whole  claim  in  a  suit.  The  plaint- 
iff not  then  being  aware  of  his  right  when  he  sued 
before,  it  could  not  be  regarded  as  a  "  portion  of  his 
claim,"  and  he  was  not  precluded,  by  having  omit- 
ted it,  from  bringing  it  forward.  Amanat  Bibi  v. 
Imdad  Htjsain  .         I.  L.  R.  15  Calc.  800 

L.  R.  15  I.  A.  106 


124. 


Civil  Procedure 


Code,  1882,  s.  43 — First  suit  to  redeem — Second 
suit  to  eject — Causes  of  action  not  identical. 
A  filed  a  suit  against  B  to  redeem  the  land  in  dispute 
alleging  that  it  had  been  mortgaged  to  B,  and  that 
the  mortgage-debt  had  been  more  than  paid  off. 
He  therefore  prayed  for  an  account  and  restoration 
of  the  land  on  payment  of  the  sum  that  might  be 
found  due.  The  Court  found  that  the  alleged 
mortgage  was  not  proved,  and  dismissed  the  suit. 
Thereupon  A  filed  a  suit  in  ejectment  against  B. 
Held,  that  the  ejectment  suit  was  not  barred  under 
s.  43  of  the  Code  of  Civil  Procedure  (Act  XIV  of 
1882).  Failure  in  a  redemption  suit  does  not  bar  a 
subsequent  suit  in  ejectment,  the  causes  of  action  in 
the  two  suits  being  essentially  different.  Shridhas 
Vinayak  v.  Narayan,  11  Bom.  224,  followed.  Naeo 
Balvant  v.  Ramchandea  Tukdev 

I.  L.  R.  13  Bom  326 


125. 


Civil  Procedure 


Code,  s.  43 — "  Distinct  cause  of  action  " — Suit  for 
possession  after  concellation  of  Court-sale.  In 
execution  of  a  decree,  the  defendant,  who  was 
sued  as  the  representative  of  her  deceased  brother, 
objected,  undt  r  B.  244  of  the  Code  of  Civil  Procedure, 
to  the  attachment  of  certain  lands  to  which  she  set 
up  independent  title.  The  objection  was  disallowed 
and  the  land  was  sold.  She  then  sued  the  execu- 
tion-purchaser to  set  aside  the  Court-sale,  and 
obtained  a  decree  against  which  no  appeal  was  pre- 
ierred.  She  now  sued  for  possession,  and  it  was 
found  that  at  the  date  of  the  previous  suit  she  was 
not  aware  that  the  execution-purchaser  had  obtain- 
ed possession.  Held,  that  the  suit  was  not  barred 
by  the  Civil  Procedure  Code,  s.  43.  Ambtt  v. 
Ketlilamma  .         .         I.  li.  R- 14  Mad.  23 


126 

Code, 


Civil  Procedure 


43 — "  Omit  to  sue,"  meaning  of.  The 
plaintiff,  having  previously  obtained  against  his 
brother,  defendant  1,  who  had  been  the  managing 
member  of  their  family,  a  decree  for  partition  of  the 
family  property  including  certain  debts  scheduled 
in  the  plairft  therein,  now  sued  to  recover  his  share 
of  certain  other  family  debts  collected  by  defendant 
1,  without  the  plaintiff's  knowledge.  Held,  that 
the  claim  was  not  barred  by  the  Civil  Procedure 
Code,  s.  43.     Maeiathodi  v.  Appu 

I.  L.  R.  15  Mad.  296 


127. 


Civil  Procedure 


Code,  s.  45 — Suit  hy  usufructuary  mortgagee  ex- 
cluded from  possession  for  unpaid  interest — Subse- 
quent suit  for  principal  and  residue  of  interest.  A 
deed  of  mortgage  executed  in  1879  for  a  considera- 
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tion  of  B300  provided  that  the  tefm  of  the  mort- 
gage should  be  four  years  certain  ;  that  certain 
interest  should  be  payable  ;  that  the  mortgagee 
should  have  possession  ;  that  the  profits  should  be 
appropriated  first  in  lieu  of  yearly  interest  and  any 
balance  appropriated  in  payment  of  the  principal 
debt  ;  and  that  the  mortgagor  should  be  entitled  to 
redeem  if  the  principal  and  interest  were  paid  at 
the  expiration  of  the  four  years.  The  mortgagee 
never  obtained  possession  ;  and  in  1882  he  brought  a 
suit  against  the  mortgagor  to  recover  the  unpaid 
interest  then  due,  and  obtained  a  decree,  which  was 
satisfied  by  the  sale  of  property  belonging  to  the 
judgment-debtor.  In  1886  he  brought  another 
suit  for  recovery  of  the  principal,  together  with  the 
residue  of  interest  up  to  the  date  of  suit.  Held, 
that  the  cause  of  action  in  the  suit  of  1882  was  the 
mortgagor's  non-delivery  of  possession  of  the  mort- 
gaged property,  by  reason  of  which  the  mortgagee 
had  been  unable  to  realize  his  interest  from  the 
usufruct,  that  the  cause  of  action  accrued  to  the 
mortgagee  from  the  moment  the  instrument  came 
into  operation  and  possession  was  not  delivered, 
that  the  cause  of  action  to  recover  the  principal 
accrued  at  the  same  time  and  was  the  same  cause  of 
action,  that  the  plaintiff  was  therefore  bound  in  the 
suit  of  1882  to  sue  for  the  principal,  and  that  the 
present  suit  was  consequently  barred  by  s.  43  of  the 
Civil  Procedure  Code.  HiKMrTCLLA  Kha^t  v. 
Imam  Ali        .         .      .  I.  L.  R.  12  All  203 


128. 


Civil  Procedure 


Code,  18S2,  s.  43 — Suit  for  interest  on  a  bond 
waiving  right  already  accrued  to  sue  for  principal 
— Second  suit  for  principal  and  interest  subse- 
quently accrued.  Certain  Mahomedans  hypothecated 
to  the  plaintiff,  to  secure  repayment  of  a  debt,  their 
interest  in  lands,  which  had  been  enfranchised  as  a 
personal  inam — a  claim  that  the  lands  constituted 
the  endowment  of  certain  mosques  having  been 
rejected  at  the  inam  inquiry.  The  hypothecation 
deed  was  executed  in  1875  and  registered,  and  it 
contained  the  following  terms  with  regard  to  interest 
and  the  repayment  of  the  debt.  "  We  (the  obligors) 
shall  pay  interest  at  7  per  cent,  per  annum  before 
the  30th  October  of  each  year  ;  we  shall  pay  in  full 
the  principal  amount  on  the  30th  October  1878, 
aft«r  clearing  off  the  interest,  and  redeem  this  deed  ; 
should  we  fail  to  pay  the  interest  regularly  according 
to  the  instalments,  we  shall  at  once  pay  the  principal 
together  with  the  amount  of  interest."  Default 
was  made  in  the  payment  of  interest  in  1876,  and  in 
1877  the  plaintiff  sued  in  a  District  Munsif's  Court 
for  the  interest  then  due,  expressly  stating  in 
the  plaint  that  he  agreed  to  accept  payment  of  the 
principal  and  the  subsequent  year's  interest  at  the 
times  fixed  in  the  deed,  and  he  obtained  a  decree  as 
prayed.  The  plaintiff  in  1888  now  sued  the  exe- 
cutants of  the  above  instrument  and  their  heirs 
and  representatives  to  recover  the  principal  together 
with  interest  up  to  date.  Held,  that  this  suit  was 
not  barred  by  the  Civil  Procedure  Code,  s.  43,  al- 
though the  creditor's  election  not  to  seek  a  decree 
for  the  fuU   amount  in  the  suit  of    1877    had  not 
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been  communicated  to  the  debtors  before  that  suit. 
Badi  BiBi  Sahibal  v.  Sami  Pillai 

I.  L.  R.  18  Mad.  257 

129. ^ Civil  Procedure 

Code,  ISS2,  s.  43 — Covenant  to  pay  interest  on 
mortgage — Suit  to  recover  arrears  of  irUerest — Subse- 
quent suit  for  principal  and  interest.  The  breach  of 
covenant  in  a  mortgage  bond  to  pay  interest  each 
year,  which  covenant  is  not  confined  to  the  fixed 
period  of  the  mortgage  and  is  distinct  from  and 
independent  of  the  claim  of  the  mortgagee  to  recover 
the  principal  sum,  and  the  performance  of  which 
is  secured  in  a  different  manner,  gives  rise  to  a  dis- 
tinct cause  of  action  which  can  be  sued  upon  with- 
out suing  for  the  principal,  and  a  decree  obtained  on 
such  bond  for  overdue  interest  does  not,  under  s. 
43  of  the  Civil  Procedure  Code  (Act  XIV  of  1882). 
bar  a  subsequent  suit  to  recover  the  principal  and 
interest  by  sale  of  the  mortgaged  property.  Yash- 
VA>'T  Naeayan  Kamat  r.  Vithal  Ditakar  Parttle- 
KAR      .  .         .      I.  L.  R.  21  Bom,  267 

130. Civil  Procedure 

Code,  s.  43 — Decree  against  three  of  four  uralans 
of  a  devasom — Suit  to  declare  the  decree  binding 
on  the  fourth.  The  holder  of  a  bond  executed  by 
two  uralans  of  a  Malabar  devasom  obtained  a 
decree,  declaring  that  the  devasom  property  was 
liable  for  the  secured  debt,  against  the  executants 
of  the  bond  and  one  other  uralan  ;  the  fourth  uralan 
intervened  in  execution  of  the  decree,  and  objected 
that  the  devasom  property  was  not  liable  to  be 
attached.  His  objection  was  upheld,  and  the  plaint- 
iff then  brought  a  suit  against  him  for  a  declaration 
that  the  debt  was  binding  on  him  and  on  the 
deva.som  property.  Held,  that  the  suit  was  not 
barred  under  the  Civil  Procedure  Code,  s.  43. 
Rama>-  v.  Sridharan-     .      I.  L.  R.  16  Mad.  449 

131. Civil  Procedure 

Code,  s.  43.  In  1889  the  plaintiff  sued  the  defend- 
ant for  possession  of  a  piece  of  land  which  the 
defendant  had  included  in  her  homestead  by  build- 
ing walls.  In  that  suit  the  plaintiff  alleged  that  on 
that  land  there  were  two  palm-trees  which  belont^ed 
to  him,  and  that  the  defendant  had  wronsfullv 
prevented  the  pasis  from  going  to  those  trees  to 
tap  them,  but  he  asked  in  his  plaint  in  that  suit  for 
the  relief  iii  respect  of  the  trees,  only  stating  that  he 
would  bring  a  separate  suit  for  them.  The  Munsif 
dismissed  that  suit  on  the  ground  that  the  land  was 
within  the  defendant's  tenure  and  his  decision  was 
aflBrmed  on  appeal.  In  a  suit  brought  in  1890 
against  the  same  defendant  for  declaration  of  title 
to  and  possession  of  the  two  palm-trees  and  for  an 
injunction  restraining  the  defendant  from  disturbing 
his  possession  of  them  : — Held,  that  the  claim  arose 
out  of  the  same  cause  of  action  as  that  in  the  former 
suit,  and  that  the  suit  was  therefore  barred  by  s.  43 
of  the  Code  of  Civil  Procedure.  Makscd  Au  r. 
Nargis  Dye        .         .        I.  L.  R.  20  Calc.  322 

132. Civil  Procedure 

Code,  8.  43 — Joint  property,  suits  for  exclusion 
from  and  partition  of — Co-sharera.     One  co-sharer 
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suing  another  for  exclusion  from  joint  property,  and 
omitting  to  exclude  in  his  claim  a  portion  of  the 
property  of  which  he  seeks  possession,  is  not  de- 
barred by  s.  43  of  the  Code  of  Civil  Procedure  from 
suing  to  have  the  joint  estate  partitioned  including 
the  portion  omitted  from  the  former  suit,  the 
causes  of  action  in  the  two  suits  being  different. 
Abduk  Nasir  v.  Rasulan     I.  L.  R.  20  Calc.  385 

133. Civil  Procedure 

Code  {Act  XIV  of  1S82),  s.  43— Onus  of  proof. 
Where  a  plaintiff  has  sustained  at  the  same  time 
an  injury  in  respect  of  his  proprietary  or  permanent 
interestin  an  estate,  and  also  an  injury  in  respect 
of  a  temporary  or  leasehold  interest  in  such  estate, 
and  files  suits"  for  redress  in  both  causes  of  action, 
it  cannot  be  said  that  the  two  causes  of  action 
are  so  identical  that  he  is  prechided  by  s.  43  of 
the  Civil  Procedure  Code  from  filing  separate 
suits.  The  onus  is  on  the  defendant  to  show 
that  the  causes  of  action  are  identical.  Upekdka 
Lal  Mukerjee  v.  Secretary  of  State  for  India 
I.  L.  R.  20  Calc.  716 

134. -  Civil  Procedure 

Code,  18S2,  s.  43— Transfer  of  Property  Act, 
g.  S5 — Ejectment  suit  by  a  mortgagor's  vendee 
against  the  purchaser  under  a  mortgage  decree — 
Subsequent  suit  to  redeem.  Certain  land  mortgaged 
to  A  was  sold  to  B.  A  brought  a  suit  on  his  mort- 
gage without  joining  B  as  a  party,  obtained  a  decree 
for'sale,  and  became  the  purchaser  under  the  decree. 
B  then  sued  to  eject  him  praying  for  a  declaration 
that  the  sale  was  not  binding  on  him.  The  suit 
having  been  dismissed,  he  now  sued  to  redeem. 
Held,  that  the  suit  was  not  barred  under  the 
Civil  Procedure  Code,  s.  43,  and  the  plaintiff  was 
entitled  to  redeem.  Kuppu  Nayudu  v.  Venkata- 
krishnaReddi      .         .      I.  L.  R.  20  Mad.  82 

]^35    , Civil  Procedure 

Code,  '  1SS2,  s.  43— Suit  for  money  by  mortgagee 
against  tons  of  a  deceased  judgment-debtor 
— Former  suit  on  mortgage  against  father.  A  per- 
sonal decree  on  a  mortgage  was  passed  against  a 
Hindu  (the  mortgagor)  and  his  two  sons  on  the 
19th  October  1877.  The  decree  provided  for  pay- 
ment of  the  secured  debt  in  various  instalments 
by  May  1895.  The  mortgagor  died  in  1883,  having 
difcharged  part  of  the  debt.  The  decree-holder 
having  attached  certain  family  property  in  execu- 
tion, the  mortgagor's  two  younger  sons,  who  had 
not  been  born  at  the  date  of  the  above  decree, 
objected  that  their  shares  were  not  liable  to  attach- 
ment. This  objection  prevailed,  the  Court  ex- 
pressing the  opinion  that  the  matter  in  controversy 
should  be  determined  in  a  regular  suit.  The  other 
defendants  in  the  suit  of  1877  had  both  died  in  the 
interval,  one  of  them  leaving  infant  sons.  The 
decree-holder  (in  whose  sole  name  the  mortgage 
stood)  now  sued  the  sons  of  the  mortgagor  and  their 
infant  nephews  for  the  payment  out  of  the  family 
property  of  all  the  unpaid  instalments.  Held,  that 
the  plaintiff  was  not  precluded  from  maintaining  the 
suit  against  the  sons  of  the  mortgagor  by  the  Civil 
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Procedure  Code,  s.  43.     Ramayya  v.  Vexkatarat- 
NAM      .         .  .      I.  L.  R.  17  Mad.  122 


136. 


Civil  Procedure 


Code,  1882,  s.  43 — Suit  for  specific  performance  of  a 
contract  of  sale  and  to  execute  a  sale-deed — Sale-deed 
subsequently  executed  by  the  Court  under  s.  262  of  the 
Civil  Procedure  Code — Suit  on  sale-deed  to  recover 
possession.  The  plaintiff,  claiming  specific  per- 
formance of  a  contract  of  sale,  sued  the  defendant 
to  compel  him  to  execute  a  deed  of  sale,  alleging  that 
he  had  paid  the  purchase-money  to  the  defendant 
and  had  obtained  possession,  but  was  subsequently 
dispossessed.  The  plaintiff  had  claimed  the  value 
of  standing  crops  or  damages  for  the  same.  The 
Court  found  that  the  plaintiff  had  paid  the  purchase- 
money,  but  had  not  got  possession,  and  ordered 
defendant  to  execute  a  deed  of  sale.  On  failure  of 
the  defendant  to  do  so,  the  Court  executed  a  deed 
of  sale  in  plaintiff's  favour  under  s.  262  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  The  plaintiff 
thereupon  brought  the  present  suit  to  recover 
possession  on  the  strengh  of  the  deed  of  sale. 
Defendants  pleaded  that  this  second  suit  was 
barred  under  s.  43  of  the  Civil  Procedure  Code. 
Held,  that  s.  43  was  not  applicable  and  did  not  bar 
the  present  suit,  because  the  alleged  cause  of  ac- 
tion was  not  the  breach  of  the  contract,  but  a  new 
and  distinct  one  arising  from  the  deed  of  sale 
which  the  defendant  had  contracted  to  pass. 
Nathu  Pandu  v.  Btidhtj  Bhika 

I.  Ij.  R.  18  Bom.  537 


137. 


Civil  Procedure 


Code,  1882,  s.  43 — Decree  for  specific  performance 
of  a  contract  for  sate  of  land — Subsequent  suit  for 
possession.  The  defendant  having  agreed  to  sell 
land  to  the  plaintiff,  but  failed  to  execute  a  convey- 
ance, the  plaintiff  sued  for  specific  performance  and 
obtained  a  decree  and  the  Court  executed  a  convey- 
ance of  the  land  to  him.  He  now  sued  for  possession. 
Held,  that  the  right  to  possession  having  arisen  at 
the  same  time  of  the  right  to  the  execution  of  a 
conveyance,  the  suit  was  not  maintainable.  Nathu 
Pandu  V.  Budhu  Bhika,  I.  L.  R.  18  Bom.  537,  distin- 
guished. Narayana  Kavirayan  v.  Kandasami 
GouNDAN  .  .  .  I.  L.  R.  22  Mad.  24 
138.  — Civil  Procedure 


Code,  1882,  s.  43 — Application  for  leave  to  sue  in 
forma  pauperis — Appliction  rejected — Subsequent 
suit  for  same  relief.  S.  43  of  the  Code  of  Civil 
Procedure  would  not  apply  so  as  to  bar  a  subsequent 
suit  where  the  so-called  previous  suit  was  not  a 
regular  suit,  but  an  application  for  leave  to  sue 
in  forma  pauperis,  which  was  rejected.  Narain 
Singh  v.  Jaswant  Singh    .     I.  L.  R.  21  All.  359 

139. Civil    Procedure 

Code,  1882,  s.  43 — Whole  claim  in  respect  of  cause 
of  action — Mortgage — Redemption — Mortgage  sued 
on  not  proved — Admission  by  defendants  of 
mortgage  right — Subsequent  suit  on  admissioris. 
In  a  previous  suit  plaintiff  had  sued  to  redeem  a 
kanom  of  1859.      The  kanom  not  being  established. 
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the  suit  faUed.  At  the  time  of  bringing  the  suit, 
plaintiff  was  aware  that  the  defendant-s  in  possession 
had  in  various  documents  admitted  that  they  were 
kanomdars  under  the  plaintiff's  predecessor  in  title. 
On  the  plaintiff  now  bringing  a  suit  basedon  the  ad- 
missions referred  to  : — Held,  that  plaintiff  could  and 
should  in  the  previous  suit  have  based  his  claim  in 
the  alternative  on  the  admissions  instead  of  con- 
fining that  suit  to  the  specific  mortgage  which  he 
failed  to  prove.  Having  chosen  to  take  the  course 
■which  he  did,  he  was  barred  from  bringing  a  fresh 
suit  by  s.  43  of  the  Civil  Procedure  Code,  as  it  must 
be  taken  that  he  abandoned  or  relinquished  his  claim 
on  the  basis  of  the  admissions  when  he  brought  his 
first  suit  on  the  kanom  specifically  alleged.  Krishna 
Pillai  y.  Rangasami  Pillai,  I.  L.  R.  IS  Mad. 
462,  referred  to.  Rangasami  Pillai  v.  Krishna 
PnxAi  .     I,  li.  R.  22  Mad.  259 

140.  Civil  Procedure 

Code  (Act  XI V  of  1S82),  s.  43— Transfer  of  Property 
Act  {IV  of  1SS2),  s.  99— Agreement  to  pay  a  debt 
partly  in  cash  and  to  secure  balance  by  mortgage,  or, 
rn  default,  to  execute  mortgage  for  uhole  amount — 
Failure  to  pay  part  in  cash — Decree  for  such  part — 
Second  suit,  to  enforce  giving  of  mortgage  for  balance, 
barred.  On  a  settlement  of  account  between 
plaintiff  and  defendant  No.  1,  it  was  found  that 
R  15,505  were  due  by  the  first  defendant  to  the 
plaintiff,  and  an  agreement  was  made  between 
them  that  R  4,000  of  this  debt  was  to  be  paid  off 
by  the  first  defendant  before  the  18th  September 
1895,  and  that  a  mortgage  on  certain  specified 
immoveable  property  was  to  be  given  for  the 
balance  ;  but,  in  the  event  of  his  failing  to  pay  the 
R4,000  within  the  stipulated  period,  the  mortgage 
was  to  be  for  the  full  amount.  The  agreement 
was  dated  15th  June  1895,  was  put  into  writing, 
and  was  duly  registered.  The  first  defendant 
failed  to  pay  the  R4,000  as  agreed,  or  to  execute  the 
mortgage  ;  and  the  plaintiff,  on  the  16th  September 
1899,  brought  a  suit  against  him  to  recover  the 
R4,000,  with  interest  thereon,  and  obtained  a  decree 
on  the  29th  September  1899.  On  the  30th  Septem- 
ber the  plaintiff  commenced  the  present  sxiit  against 

defendant  No.  1  and  against  defendant  No.  2,  who, 
as  judgment-creditor  of  defendant  No.  1,  had 
attached  the  property  specified  in  the  agreement, 
prajring  that  either  the  first  d€  f endant  should  be 
ordered  to  pass  to  the  plaintiff  a  mortgage-bond  for 
4he  balance  due,  or  that  a  decree  should  be  passed 
for  the  recovery  of  the  said  balance  by  sale  of  the 
said  property  and  from  the  first  defendant,  and  that 
the  property  be  declared  liable  for  the  amount 
claimed.  Held,  that  the  suit  was  barred  under  s.  43 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882). 
GovisD  Hari  Dev  v.  Pakashram  Mahadev  Joshi 
(1900)        .         .         .  I.  Ii.  R.  25  Bom.  161 

141.  Cipil  Procedure 

Code  (Act  XIV  of  1872),  s.  43— Limitation  Act  (XV 
of  1877),  Sch.  II,  Art.  97 — Suit  for  specific  perform- 
ance— Subsequent  suit  for  money  paid  on  a  conoid' r- 
ation  that  failed.    Defendant  having  failed  to  convey 
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cert-ain  property  belonging  to  himself  and  his  son 
to  plaintiff  as  agreed,  plaintiff  obtained  a  decree 
for  specific  performance,  in  pursuance  of  which  the 
price  was  paid  and  l.  conveyance  executed.  Plaint- 
iff was  then  obliged  to  sue  for  possession,  when 
it  was  found  that  the  sale  did  not  bind  the  son's 
interest,  and  on  grounds  of  convenience  plaintiff  was 
awarded  the  value  of  defendant's  share  instead  of  a 
decree  for  partition.  He  now  sued  to  recover  the 
balance  of  the  price  paid,  and  it  was  contended  that 
the  suit  was,  in  fact,  one  for  damages  for  breach  of 
the  contract  to  convey,  and  as  such  was  barred 
under  s.  43  of  the  Code  of  Civil  Procedure,  inasmuch 
as  the  damages  claimed  could  have  been  sued  for  in 
the  alternative  in  the  previou*  suit  for  specific  per- 
formance. Held,  that  the  suit  was  not  barred  ;  it 
being  in  fact  for  the  recoven.-  of  money  paid  on  a 
consideration  that  had  failed,  and  the  cause  of 
action  being  different  from  that  in  the  suit  for 
specific  performance.  Held,  also,  that  the  suit  was 
not  barred  by  limitation,  inasmuch  as  the  failure  of 
consideration  must  be  taken  to  have  occurred  when 
it  was  found,  in  the  suit  for  possession,  that  the 
plaintiff  was  not  entitled  to  recover  the  son's  share  ; 
which  date  was  les^  than  three  years  from  that  upon 
which  the  present  s  lit  had  been  instituted.  Art.  97 
of  Sch.  II  to  the  Limitation  Act,  1877,  being  applica- 
ble. Vexkatarama  Ayyab  v.  Venkata  Subrah- 
MAXiAX  (1900)  .         .     I.  L.  R.  24  Mad.  27 

142. Civil    Procedure 

Code,  s.  43.  The  owners  of  certain  property,  wishing 
to  raise  a  sum  of  R  10,500  on  mortgage,  executed 
two  mortgages  in  favour  of  the  same  mortgagees, 
over  the  same  lands,  on  the  same  dav  ;  one  for 
R  10,000,  and  another  for  R500.  The  latter 
instrument  recited  the  bond  for  R  10,000  as  a  prior 
mortgage.  The  mortgagees  then  sued  on  the 
mortgage  for  R500,  and  obtained  a  decree,  under 
which  portions  of  the  security  were  sold,  subject 
to  liability  under  the  mortgage  for  R  10.000. 
The  mortgagees  now  sued  on  the  mortgage  for 
R  10,000,  when  it  was  objected  that  the  suit  was  not 
maintainable  by  reason  of  s.  43  of  the  Code  of 
Civil  Procedure.  Held,  that  this  objection  was  not 
sustainable,  and  that,  regarding  the  case  as  one  of  a 
mere  personal  claim  on  the  instrument  of  mortgage, 
s.  43  did  not  apply.  Sesha  Ayyar  v.  Krishna 
Ayyangar  (1900)         .         I.  L.  R.  24  Mad.  96 

143.  Civil  Procedure 

Code,  s.  43 — Purchaser's  suit  for  specific  performance 
— Former  suit  for    disturbance  of  possession.     In  a 
suit  by  purchasers  against  vendors  for  specific  per- 
formance of  their  agreement,  it  appeared  that  both 
parties  had  previously  sued,  praying  relief  only  as 
regards  possession  of  the  property  sold  or  compensa- 
tions for  its  disturbance,  the  purchases  in  their  cross- 
suit  omitting  to  seek  the  relief  now  claimed.     Held, 
that  it  was  barred   by  s.  43  of  the  Civil  Procedure 
Code.  Raxgayya  Goundan  r.  Naxjapa  Rao  (1901) 
L  Ii.  R.  24  Mad.  491 
B.C.  Ii.  R.  28  I.  A.  221 
6  C.  W.  N.  17 
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144. 

Code, 


Civil  Procedure 


43.  Qucere  :  Can  a  mortgagee  who  has 
several  mortgages  on  the  same  property  treat  them 
with  respect  to  the  provisions  of  s.  43  of  the  Civil 
Procedure  Code,  as  separate  causes  of  action,  or 
must  he  bring  one  suit  on  all  his  mortgages  ? 
GoPAL  V.  PiRTHi  Singh  (1902) 

I.  L.  R.  24  All.  429 
s.c.  L.  R.  29  I.  A.  118  :  6  C.  W.  N.  889 

145. Civil  Procedure 

Code,  s.  53 — Suit  on  a  mortgage  for  sale  or  "  anp 
other  relief  to  which  the  plaintiff  might  be  entitled  " — 
Subsequent  prayer  for  money  decree,  relinquishing 
claim  for  sale.  The  plaintiff,  a  mortgagee,  came 
into  Court  asking  for  a  decree  for  sale  on  his  mort- 
gage, or  "  any  other  relief  to  which  the  plaintiff 
might  be  entitled."  The  mortgage  sued  upon  con- 
tained the  usual  covenant  for  payment,  in  addition 
to  the  further  covenant  that  in  default  of  payment 
proceedings  might  be  taken  against  the  mortgaged 
property.  Held,  that  there  was  nothing  to  prevent 
such  plaintiff  in  the  course  of  the  suit  relinquishing 
his  claim  for  sale  of  the  mortgaged  property,  and 
asking  merely  for  a  simple  money-decree.  Such 
an  amendment  of  the  pleadings  did  not  amount  to  a 
conversion  of  the  suit  into  a  suit  of  another  and 
inconsistent  character.  Sttkhdeo  Prasad  v.  Lach- 
MAN    Singh  (1902)       .  I.  L.  R.  24  All.  456 

146. Civil  Procedure 

Code,  ss.  43,  44 — Cause  of  action — Misjoinder  of 
ca?<se5  of  action — Omission  to  claim  all  the  reliefs  to 
which  plaintiff  is  entitled  on  the  cause  of  action.  One 
B  D  brought  a  suit  against  two  persons  M  and  G, 
claiming  to  recover  certain  cash  and  ornaments 
belonging  to  one  Sahai,  deceased.  To  that  suit 
B  It  and  B,  who  had  previously  brought  a  suit  for 
certain  immoveable  property  belonging'  to  the 
same  estate,  applied  to  be,  and  were,  added  as 
defendants.  After  this  H  L,  the  son  of  R  D, 
brought  a  suit,  claiming  possession  of  a  house  which 
originally  belonged  to  Sahai,  and  which  was  alleged 
to  be  then  in  the  possession  oi  B  B  and  B.  Held, 
that  the  provisions  of  s.  43  of  the  Code  of  Civil 
Procedure  did  not  apply  to  these  facts  so  as  to 
bar  the  suit  brought  by  H  L.  Hingu  Lal  v. 
Baldeo  Ram  (1902)     .  I.  L.  R.  24  All.  553 

147.   , : Civil  Procedure 

Code  {Act  XIV  of  1882),  s.  43— Former  suit  for 
injunction  to  restrain  defendants  from  removing  shells 
stored  on  certain  land — Dismissal  as  not  maintainable 
— Subsequent  conversion  by  defendants  of  the  shells — 
Suit  for  their  value — Maintainability — Agricultural 
tenants — Bight  to  dig  shells.  Though  a  tenant  of 
lands  for  the  cultivation  of  paddy  may  possibly  be 
justified  in  digging  up  shells  from  the  land  for  the 
cultivation  of  the  land  in  a  proper  and  husband-like 
manner,  the  property  in  the  shells  so  dug  up  is  (in 
the  absence  of  local  custom)  not  in  the  tenant,  but 
in  the  landlord  ;  and  the  tenant  has  no  right  to 
convert  them  to  his  use.  Defendants,  who  held 
land  for  the  cultivation  of  paddy,  had  dug  up  from 
the  land  shells  which  are  used  for  the  manufacture 
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of  lime,  and  stored  them  on  the  land.  The  landlords 
had  let  the  right  to  dig  these  shells  to  plaintiff  who, 
in  conjunction  with  the  landlords,  and  while  the 
shells  were  still  on  the  land,  sued  for  a  perpetual 
injunction  restraining  defendants  from  digging 
shells,  and  also  to  restrain  them  from  carrying  away 
those  which  they  had  already  dug,  and  which  were 
stored  on  the  land.  That  case  was  dismissed,  as 
not  being  one  in  which  an  injunction  could  be 
granted.  Subsequently  to  its  dismissal  defendants 
removed  the  shells  and  converted  them  to  their  own 
use.  Plaintiff  now  sued  for  their  value  ;  when  it 
was  pleaded  that  the  suit  was  barred  by  s.  43  of 
the  Code  of  Civil  Procedure.  Held,  that  the  suit 
was  not  barred.  Chaladom  Tholax  v.  Kakkath 
KuNHAMBC  (1902)       .        I.  Ij.  R.  25  Mad.  669 

148.      Civil  Procedure 

Code  {Act  XIV  of  1882),  s.  43— Omission  to  include 
present  claim  for  .land  in  a  former  suit  for  other  land 
— Ground  of  title  similar  in  both  suits,  but  defendants 
different,  and  different  lands  claimed — Maintainabili- 
ty. V,  who  was  possessed  of  different  plots  of  land, 
namely,  lands  A  and  lands  B,  died,  leaving  a  widow 
and  two  daughters  him  surviving.  The  widow,  who 
enjoyed  all  the  lands  during  the  remainder  of  her 
life,  also  died.  The  daughters  then  attempted  to 
take  possession  of  the  lands  B  from  a  person  who 
held  possession  of  them,  and  who  wrongfully  refused 
to  relinquish  that  possession.  They,  as  the  heirs  of 
their  late  father,  thereupon,  namely,  in  1887,  insti- 
tuted a  suit  and  obtained  a  decree  against  that 
person  for  the  recovery  of  lands  B.  In  1896  the 
daughters  attempted  to  take  possession  of  the  landa 
A,  which  were  in  the  possession  of  another  person, 
who  also  wrongfully  refused  to  relinquish  his  posses- 
sion. They  thereupon  instituted  the  present  suit 
against  that  other  person,  in  which  they  also  claimed 
as  the  heirs  of  their  late  father,  to  recover  possession 
of  the  lands  A.  The  persons  who  had  withheld 
possession  of  the  lands  B  and  A,  respectively,  were 
different,  and  the  High  Court  found  as  a  fact 
that  there  had  been  no  combination  or  privity 
between  them  in  respect  of  the  lands  which  they 
had  severally  withheld.  Upon  the  objection  being 
raised  that  the  present  suit  was  barred,  under  s.  43 
of  the  Code  of  Civil  Procedure,  by  reason  of  the  fact 
that  the  plaintiffs  had  omitted  to  include  their 
present  claim  in  the  previous  suit : — Hdd,  that  the 
suit  was  maintainable.  Dampanaboyina  Gangi  v. 
Add  ALA  Ramaswami  (1902) 

I.  L.  R.  25  Mad.  73© 

RELINQUISHMENT   OF    SHARE. 

See  Mahomedan  Law. 

I.  L.  R.  31  Bom.  271 

RELINQUISHMENT   OF  TENANCY. 

See  Landlord  and  Tenant — Abandon- 
ment, Relinquishment  or  SuRRENDEa 
OF  Tenancy. 

See  Relinquishment  of  Tenure. 
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See   Landlord  akd  Tejtast — Abaxdon- 

MEJfT — RELnrgnSHMENT    AJiD    SrEBEX- 
DER  OF  TeKTJRE. 

1.  Lease  for  specific  term — Act 

X  of  1S59,  8.  19— Tenant.  S.  19,  Act  X  of  1859, 
did  not  apply  to  a  raiyat  who  had  taken  a  lease  for  a 
specific  term.     Kashee  Singh  v.  Okbaet 

5  W.  E.,  Act  X,  81 

2. Contract  for  defljiite  speci- 
fied interest  in  land — Notice  of  relinquishment 
—Act  X  of  1859,  8.  19.  Held,  that  the  provisions 
of  s.  19,  Act  X  of  1859,  were  not  applicable  to  a  les- 
see who  had  contracted  for  a  definite  specified  in- 
terest in  the  land,  and  that  the  contract  or  lease 
must  regulate  the  whole  relationship  between  the 
lessor  and  lessee,  not  only  in  regard  to  the  time  of 
commencement'and  continuance,  but  also  in  regard 
to  the  termination  of  the  holding.  Dwarka  Doss  v. 
GoKUL  Doss        .         .  1  Agra  Rev.  22 

3. Contract  by   lessee  not    to 

relinquish— Jcf  X  of  1859,  8.  19.  A  perpetual 
contract  by  a  lessee  for  his  heirs,  reciting  that  they 
shall  never  relinquish  the  jote,  could  not  operate 
against  s.  19,  Act  X  of  1859,  which  enacted  that 
any  raiyat  might  relinquish  his  jote  if  he  did  so  in  a 
legal  manner.  Gopal  Pal  Chowdhby  v.  Taeixee 
Pershad  Ghose         ,         .  9  "W.  R.  89 

Proof  of  relinquishment — 


Onus  of  'proof.  Where  a  tenant  is  found  to  have 
taken  steps  required  by  law  in  furtherance  of  his  in- 
tended relinquishment,  it  is  for  the  landlord  to  prove 
his  continued  possession  notwithstanding.  But 
where  it  is  found  that  the  tenant  has  not  gone 
through  the  necessary  steps,  it  will  be  for  him  to 
prove  that  the  landlord  took  possession  of  the  land 
and  enjoyed  the  profits  by  holding  it  khas,  or  by 
letting  it  to  others.     Erskine  v.  Ram  Coomar  Rot 

8  "W.  B.  220 
Waiver  of  right  to  tenure — 


Failure  to  take  up  mdl  land  after  survey  and  assess- 
ment— Forfeiture  of  claim.  A  person  who  fails  at 
the  survey  to  take  up  mdl  land,  which  he  held  with- 
out assessment  before  the  survey,  and  allows  it  to 
be  taken  up  by  another  cultivator  who  pays  the 
assessment  upon  it,  must  be  held  to  have  forfeited 
his  claim  to  such  land.  Balkbishxa  Govind 
Gadgil  v.  Nabayak  Sakharam 

8  Bom.  A.  C,  180 

6.  Belinquishment  by  mirasi- 

dax— Effect  of  delivery  of  possession  without  re- 
servation— Title,  extinction  of.  B,  a  mirasidar, 
addressed  a  razinama  to  the  mamlatdar,  resigning 
certain  miras  land  in  favour  of  L  (to  whom  at  the 
same  time  he  delivered  possession  of  the  lands),  and 
containing  no  reservation  or  qualification.  Held, 
that  the  transfer  to  L  was  complete,  and  the  rights 
of  B  wholly  extinguished.  Tarachakd  Pirch1>-d 
V.  Lakshman  BHABAia       .       I.  Ii.  E.  l  Bom.  91 


7. 


Right     of     eject- 


^f^rU — Razinama.  A  mirasidar  who  has  given  in  a 
razinama  is  entitled  to  eject  the  tenant  put  in  pos- 
session of  his  miras  lands  by  the  Collector,  provided 
he  sue  within  the  period  of  limitation,  and  the  razi- 

VOL.  rv. 
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nama  contain  no  stipulation  whereby  he  expressly 
abandons  his  miras  rights.  Joti  Bhimrao  v.  Balu 
BIN  Bapcji  .         .         L  L.  R.  1  Bom.  208 

8. Relinquishment 

after  mortgage,  effect  of — Right  of  transferee — 
Mortgagee'' s  right — Sale  for  arrears  of  revenue. 
D,  widow  of  a  Hindu  mirasidar,  by  a  duly  registered 
deed,  dated  the  24th  of  November  1869,  mortgaged 
the  mirasi  land  of  her  deceased  husband  to  R  3/  for 
R150.  Subsequently,  on  the  5th  July  1872,  D  exe- 
cuted a  razinama  of  the  land  in  favour  of  R  G. 
Held,  that  the  mortgage  bound  Z)'s  estate  in  the 
mirasi  land  as  a  Hindu  widow  ;  that  whether  the 
property  was  regarded  as  mirasi  or  as  that  of  an 
ordinary  occupant,  it  was  transferable  under  s.  36  of 
Bombay  Act  I  of  1865  :  that  when  D  executed  the 
razinama,  there  was  nothing  left  in  her  to  relin- 
quish or  otherwise  deal  with  more  than  the  equity  of 
redemption  ;  that  consequently  R  G  took  nothing 
by  the  razinama  executed  in  his  favour  by  D  except 
this  equity  of  redemption.  Tarachand  v.  Laksh- 
man,  I.  L.  R.  1  Bom.  91,  distinguished.  The  dis- 
tinction between  the  present  case  and  the  case  of 
a  purchase  at  a  sale  for  arrears  of  Government  land 
revenue  is,  that  at  such  last-mentioned  sale  the 
purchaser  takes  the  land  discharged  of  all  encum- 
brances, inasmuch  as  the  Government  land  revenue 
is  the  paramount  charge  upon  the  land.     Rama- 

CHAKDBA  MaNKESHWAB  l'.  BhIMEAO  RaOJI 

I.  Ii.  R.  1  Bom.  577 

9. Notice  of  relinquishment — 

Beng.  Act  VIII  of  1869,  s.  20.  S.  20,  Bengal  Act 
VIII  of  1869,  does  not  apply  when  the  raiyat  holds 
under  a  lease  for  a  limited  period  which  has  expired. 
In  such  a  case  no  written  notice  of  relinquishment  is 
necessary.     Tilak  Patak  f.  Mahabib  Panday 

7  B.  L.  R.  Ap.  11 :  15  W.  R.  454 


10. 

19. 


Act  X  of  1859, 


Where  a  raiyat  holding  a  considerable  por- 
tion of  land  wishes  to  relinquish  a  portion,  he  must 
specify  in  his  notice  what  portion  he  relinquishes 
in  order  to  relieve  himself  of  liability  to  payment. 
Habela  Sibcab  v.  Doorga  Kant  Mozoomdae 

11  W.  R.  456 


11. 


Act  X  of  1859 


s.  19.  When  a  landlord  served  a  notice  on  an  oot- 
bundi  raiyat  that  unless  he  paid  at  an  enhanced  rent 
for  the  ensuing  year  he  was  to  quit  the  land,  and  the 
raiyat  thereupon  intimated  to  the  landlord 's  agent 
his  intention  to  relinquish  the  land : — Held,  that 
there  was  a  sufficient  compliance  with  s.  19,  Act  X  of 
1859.     Kenny  r.  Issue  Cht:ndee  Poddar 

W.  R.  1864,  Act  X,  9 

12. Act   X  of  1859, 

8.  19.  S.  19,  Act  X  of  1859,  did  not  imperatively 
require  an  application  for  service  of  notice  of  relin- 
quishment of  land  by  a  raiyat  to  be  made  to  the 
Collector.  The  non-service  of  notice  by  the 
Collector  cannot  affect  the  rights  of  the  tenant,  if 
he  can  prove  that,  previous  to  his  application  to  the 
Collector,  he  had  given  actual  notice  direct  to  the 
landlord  himself  or  to  his  authorized  agent.     The- 

15  P 
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application  to  the  Collector  is  not  bad  because  it  was 
not    made    in    the     month    of     Chyet    preceding. 
Erskine  v.  Ram  Coomar  Roy     .      8  W.  R.  220 

13. Relinquishment   by     some 

of    several     co-sliarers,     effect     of — Bengal 

Tejiancy  Act  (VIII  of  1885),  ss.  20,  21,  86,  78,  88— 
Holding  bond  fide  under  a  person  having  no  title. 
A  relinquishment  made  in  favour  of  the  landlord 
by  some  of  several  tenants  of  a  joint  occupancy 
holding  does  not  operate  by  way  of  enlarging  the 
right  of  the  other  co-sharers,  who  did  not  relinquish, 
and  depriving  the  landlord  of  what  ordinarily 
would  belong  to  him.  The  rule  laid  down  in  the 
case  of  Binad  Lai  Pahrashi  v.  Kalu  Pramanik, 
I.  L.  R.  20  Calc.  708,  is  based  upon  the  assump- 
tion that  the  tenant  entered  upon  the  land  and  held 
under  a  de  facto  proprietor,  who  might  not  be 
the  real  owner,  in  good  faith.  That  element 
being  wanting  in  the  present  case,  plaintiffs  cannot 
get  any  relief.  Peaky  Mohan  Mondal  v.  Radhika 
Mohan  Hazra  (1904)     .     I.  L.  R.  31  Calc.  315 

REMAND. 

Col. 
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I.  L.  R.  23  Mad.  447 

See  Appellate     Court — Interference 

with,  and  Power  to  vary.  Order  op 

Lower  Court    .     I.  L.  R.  1  All.  545 

I.  li.  R.  11  All.  35 

See  Civil  Procedure  Code,  1882,  s.  158 

(1859,  s.  148)        .     3  B.  L.  R.  Ap.  91 
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I.  li.  R.  17  All.  112 
li.  R.  22  I.  A.  1 
I.  li.  R.  25  All.  629 
I.  li.  R.  85  Calc.  618 


^ 


(     10413     ) 
EEM  Ain>— con  td. 


DIGEST  OF  CASES.  (     10414    ) 

'    EEMAND— conW. 


—  order  of — concld. 

See  Civil  Pkocedcbe  Code,  1882,  s.  562 
12  C.  W.  K".  590 

See  Letteks  Patext — Appeal. 

I.  li.  E.  35  Cale.  1098 

See  Lkttebs  Pate>-t,  High  Couet,  cl.  15. 
I.  L.E.  19  Mad.  422 
I.  L.  B.  20  Mad.  152 

See  Res  Judicata. 

I.  L.  R.  30  Mad.  203 

See  Special  or  Secont)  Appeal — Orders 
subject  or  xot  to  Appeal. 

I.  li,  R.  24  Calc.  774 
I.  L.  R.  21  All,  291 
I.  L.  R.  29  Calc.  60 


—  refusal  of — 

See  Pabtitiox — Miscellaseous  Cases. 
6  C.  "W^.  N.  698 


—  to  custody — 

See  Bail  .     I.  L.  R.  36  Calc.  166  ;  174 

—  to  take  fresh  evidence — 

See  Privy  Council,  Practice  of — Remis- 
sion OF  Case  to  India. 

I.  L.  R.  3  Calc.  645 

1.  POWER  OF  REMAND. 


1 


Appellate   Court,    power  of 

— Power  of  Court  of  special  appeal — Irregular  order 
— Civil  Procedure  Code,  1S59,  ss.  361,  354  and 
^5.  A  Court  of  special  appeal  has  indirectly  the 
same  powers  as  are  vested  in  a  Court  of  regular 
appeal  by  ss.  351,  354,  and  355,  Act  M^II  of  1859,  in 
respect  to  a  wrong  order  passed  by  a  lower  Appellate 
Court.  Wuzeer  Ali  v.  Kalee  Coomar  Chuckeb- 
BUTTY  11  W.  R  228 

(Contra)  s.  354  relating  to  trial  of  additional 
issues  is  only  applicable  to  regular  appeals.  Kebul 
KiSHEN  MozooMDAR  f.  Ambala     .    7  W.  R.  326 

Kali  Kristo  Tagobe  v.  Judoo  Lal  Mullick 

24  W.  R.  20 

2, ■■ Special  appeal — 

Act  VIII  of  1S59,  ss.  351,  354  and  355.  In  a  suit 
on  a  bond  executed  under  a  mukhtamamah  which 
was  not  produced,  the  Court  of  first  instance  admit- 
ted secondary  evidence  of  it,  and  decreed  the  suit. 
In  special  appeal,  the  High  Court  was  of  opinion 
that  the  secondary  evidence  had  been  improperly 
admitted  and  therefore  the  decree  La  the  plaintiff's 
favour  could  not  stand.  Upon  this  it  was  con- 
"tended  that  the  suit  should  be  dismised,  as  the  Court 
hearing  a  case  in  special  appeal  had  no  power,  under 
such  circumstances,  either  to  remand  the  case  or  to 
call  for  additional  evidence.  Held,  that,  although 
the  powers  conferred  by  ss.  351,  354,  and  355  of 
Act  Vm  of  1859  on  the  Court  of  regvilar  appeal  are 
not  directly  given  to  the  Court  of  special  appeal,  yet 
the  Court,  when  it  found  the  order  of  a  lower  Appel- 


1.  POWER  OF  REM-\ND— con/d. 

late  Court  was  wrong,  could  point  out  the  error  and 
direct  the  lower  Appellate  Court  to  make  such  order 
as  would  rectifv  the  error.  AzuR  Ali  v.  Kali 
Kumar  Chuckebbutty    ,    2  B.  L.  R.  A.  C.  315 

3.  Remand  order — 

Civil  Procedure  Code  (Act  X  of  1S77),  s.  562.  An 
Appellate  Court  has  no  power  to  remand  a  case 
except  under  the  provisions  of  s.  562  of  the  Code 
of  Civil  Procedure.  Mudun  Mohun  Poddar  v. 
Bhaggomanto  Poddar    .     I.  L.  R.  8  Calc.  923 


4 

tion 


Local    invest iga- 


An  Appellate  Court  is  not  competent  to 
remand  a  case  for  re-trial  after  a  local  investigation. 
Jeebun  Kishen  Roy  v.  Dwarkan.\th  Roy 
Chowdhry  .         "W.  R.  1864, 363 


5. 


Powers  of  Court 


of  first  and  second  appeal — Civif  Procedure  Code, 
lSS2,ss.  574,  57S.  Observations  byilAHMOOD,  J., 
upon  the  distinction  between  the  duties  of  the 
Courts  of  first  appeal  and  those  of  the  Courts  of 
second  appeal  in  connection  with  the  provisions  of 
ss.  574  and  578  of  the  Civil  Produre  Code,  and  with 
the  remand  of  cases  for  trial  de  novo.  Pam  Xarain 
V.  Bhawanidin,  I.  L.  R.  9  All.  29  note,  and  Sheoam- 
ber  Singh  v.  LaVu  Singh,  I.  L.  R.  5  All.  14,  referred 
to.     SoHAWAN  V.  Babu  Nand  .  L  Ij.  R.  9  All.  26 


6. 


Civil    Procedure 
S.  562  of  the  Civil 


Code,  ss.  562,  564—''  Suit.'' 
Procedure  Code  authorizes  a  remand  only  where  the 
entire  suit,  and  not  merely  a  portion  of  it,  has 
been  disposed  of  by  the  Court  below  upon  a  preli- 
minary point.     Ban"wabi  Lal  i-.  Samman  Lal 

I.  L.  R.  U  All.  488 

Decision  of 


lower  Court  not  confined  to  preliminary  point — 
Civil  Procedure  Code,  s-  562.  ^^^lere  the  Deputy 
Commissioner  of  Naini  Tal  decided  that  a  suit  was 
barred  by  limitation,  but  at  the  same  time  also  came 
to  a  definite  decision  on  each  of  the  other  issues, 
and  the  Commissioner  in  appeal,  setting  aside  the 
finding  as  to  limitation,  remanded  the  case  under 
s.  562°  of  the  Code  of  Civil  Procedure : — Held, 
that  the  suit  between  the  parties  not  having  been 
confined  by  the  Deputy  Commissioner  to  the  preli- 
minary point,  it  was  not,  under  ss.  562,  564  of 
the  Code  of  Civil  Procedure,  open  to  the  Commis- 
sioner to  make  an  order  under  s.  562.  IL\fiz 
Abdul  Rahim  v.  Khan  Hari  Raj  Singh 

I.  IJ.  R.  22  AU.  405 

8.      Ci'ri7  Procedure 


Code.  ss.  562,  564 — ITlegality'.of  remand  in  contra- 
vention of  $.  564 — Construction  of  statutes — Distinc- 
tion between  affirmative  commands  and  negative  pro- 
hibitions — Irregularities  and  illegalities.  Where  a 
Court-  of  first  instance  decided  a  suit,  not  upon  a 
preliminary  point  so  as  to  exclude  any  evidence  of 
facts,  but  upon  the  merits,  and  ujMjn  all  the  evidence 
tendered  and  issues  framed  ; — Held,  by  the  Full 
Bench,  that,  with  reference  to  ss.  562, 564  of  the  Ci\Tl 
Procedure  Code,  the  lower  Appellate  Conrt  had  no 
jurisdiction  to  remand  the  case]  under  the  former 
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section,  and  that  both  the  remand  order  and  all  pro- 
ceedings subsequent  thereto  were  ultra  vires  and 
illegal.  As  a  principle  of  the  interpretation  of  sta- 
tutes, a  distinction  must  be  draw-n  between  cases  in 
which  a  Court  or  an  official  omits  to  do  something 
which  a  statute  enacts  shall  be  done,  and  cases  in 
which  a  Court  or  an  official  does  something  which  a 
.statute  enacts  shall  not  be  done.  In  the  former 
case,  the  omission  may  not  amount  to  more  than  an 
irregularity  in  procedure.  In  the  lattei-,  the  doing 
of  the  prohibited  thing  is  ultra  vires  and  illegal,  and 
therefore  without  jurisdiction.  Rameshur  Singh 
V.  Sheodin  Singh     .         .     I.  L.  R.  12  All,  510 


9. 


Civil  Procedure 


Code,  s.  562 — Civil  Procedure  Code  Amendment  Act 
{VII  of  ISSS),  s.  49 — ^''Preliminary  point.'"  It  is 
competent  for  an  Appellate  Court  to  remand  a  case 
when  the  Court  of  first  instance  records  evidence  on 
all  the  issues,  and  at  the  final  hearing  decides  the 
suit  erroneously  on  some  particular  point  without 
expressing  any  opinion  on  the  other  issues.    Rama- 

CHANDRA  JOISHI  V.  HaZI  KaSSIM 

I.  L.  R.  16  Mad.  207 


10. 


Civil  Procedure 


Code,  1882,  ss.  562,  568,  569.  The  defendant  in  a 
suit  on  a  mortgage  applied,  on  the  day  fixed  for  the 
hearing,  for  an  adjournment  on  the  ground  of  illness. 
Her  application  was  refused  and  the  Court  heard  the 
case  ex  parte  and  passed  a  decree  for  the  plaintiff. 
The  defendant  appealed  to  the  District  Judge,  who 
reversed  the  decree  and  remanded  the  case,  on  the 
ground  that  the  defendant's  application  for  an  ad- 
journment ought  to  have  been  granted.  On  appeal 
to  the  High  Court : — Held,  discharging  the  order  of 
remand,  that  the  suit  having  been  tried  on  the  merits, 
the  District  Judge  could  not  remand  the  case  under 
s.  562,  but  ought  to  have  proceeded  under  ss.  568, 
569.  Parvatishankar  D  urgashankar  v.  Bai 
Naval         .         .        .        I.  L.  R.  17  Bom.  733 


11. 


Civil     Procedure 


Code,  Chs.  XLI,  XLII,  -ss.  540-587.  The  sec- 
tions in  Chs.  XLI  and  XLII,  Civil  Procedure  Code, 
relating  to  the  hearing  of  appeals  provide  the  only 
powers  that  can  be  exercised  by  an  Appellate  Court 
in  remanding  a  suit  for  the  consideration  of  evidence 
by  the  Court  from  which  the  appeal  is  preferred. 
Venkata  Varatha  Thaiha  CiiARiAR  V.  Anantha 
Chariar         .         .  .   I.  L.  R.  16  Mad.  299 

12. 

Code, 


IS, 


Civil     Procedure 

562,  566,  and  582 — Order  made  on 


appeal  to  amend  plaint.  On  appeal  from  the  deci- 
sion of  a  District  Munsif  in  favour  of  the  plaintiffs 
in  a  suit  for  the  recovery  of  rent  the  District  Judge 
set  aside  the  decree  of  the  lower  Court,  ordered  a  new 
trial,  and  directed  the  amendment  of  the  plaint  by 
inserting  the  exact  boundaries  of  the  land  on  which 
plaintiffs  claimed  the  rent.  He'd,  that  the  order  for 
amendment  on  the  plaint  was  bad  under  s.  562  of 
the  Code  of  Civil  Procedure,  since  the  original  Court 
had  not  "  disposed  of  tlie  suit  upon  a  preliminary 
point,"  and  that  it  ^as  likewise  bad  under  s.  582, 
since  there  had  been  no  dispute  as  to  the  boundaries 
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of  the  land  before  the  original  Court.  If  the  in" 
formation  was  necessary,  the  District  Judge  should 
have  sent  down  an  issue  on  the  point  for  trial  undet 
s.  566  of  the  Code.  Krishnaya  Navada  v.  Panchtj 
I.  Ij.  R.  17  Mad.  187 

13. Civil    Procedure 

Code  {Ad  XIV  of  1882),  ss.  562,  566.  In  a  suit 
for  recover}^  of  mesne  profits  subsequent  to  the  date 
of  suit  brought  by  plaintiff  for  recovery  of  posses- 
sion the  Munsif  found  that  defendant  was  not  in 
possession,  and  the  Subordinate  Judge  on  appeal 
reversed  the  decision  and  remanded  the  case  under 
8.  562,  Civil  Procedure  Code,  for  the  determination 
of  the  question  of  the  amount  of  mesne  profits. 
Held,  that  s.  562  was  not  applicable,  and  that  the 
remand  ought  to  have  been  made  under  s.  566. 
Lalla  Chunilai,  v.  Mohiji  Singh 

1  C.  W.  H".  340 


14. 


Suit  tried  out  by 


Court  of  first  instance — Civil  Procedure  Code,  1882, 
ss.  562,  566.  When  a  Court  of  first  instance  has 
tried  out  a  suit,  the  Appellate  Court  has  no  jurisdic- 
tion to  make  an  order  of  remand  under  s.  562,  Civil 
Procedure  Code,  but  if  a  new  issue  has  to  be  tried,  it 
should  proceed  under  s.  566,  Civil  Procedure  Code. 
Ram  Das  Mondal  v.  Indromoni  Dasi 

3  C.  W.  N.  325 


15 

Code 


Civil    Procedure 


1882,  s.  562 — Court  to  which  remand  must 
be  made.  ^Vhen  a  suit  is  not  disposed  of  on  a  pre- 
liminary point,  it  is  not  competent  to  a  Court  of 
appeal  under  s.  562  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  to  remand  the  case  for  a  fresh 
trial.  The  section,  moreover,  contemplates  a  re- 
mand back  to  the  Court  which  first  disposed  of  the 
suit,  and  to  no  other  Court.  Bai  Shri  Majirajba 
V.  Maganlal  Bhaisankar  I.  L.  R.  19  Bom.  303 

16.  — Bemand    of  case 

not  tried  on  preliminary  issue — Civil  Procedure 
Code,  1882,  ss.  562  and  578 — Irregularity  affect- 
ing the  merits.  Where  a  District  Court  reversed 
the  District  Munsif's  decree  and  remanded  the  case 
for  a  revised  finding  on  the  merits  : — Held,  that  this 
procedure  was  ultra  vires  and  illegal.  Held,  further, 
that,  as  the  irregularity  might  have  affected  the 
merits  of  the  case,  s.  578,  Civil  Procedure  Code,  was- 
inapnlicable.     Mallikarjitna  v.  Pathaneni 

I.  L.  R.  19  Mad.  479 

17.  —  -,  Civil  Procedure 
Code,  1882,  s.  562 — Dismissal  of  suit  for  want 
of  cavse  of  action.  A^'here  a  District  Munsif,  without 
entering  into  the  merits  of  the  case,  dismissed  a  suit 
on  the  groixnd  that  the  plaintiffs  had  no  cause  of 
action,  and  on  appeal  the  Appellate  Court  reversed 
his  decree  and  remanded  the  case.  Hehl,  that  the 
suit  had  been  disposed  of  upon  a  preHminary  point 
within  the  meaning  of  s.  562,  Civil  Procedure  Code,, 
and  that  the  remand  was  right.  Kanakaaimal  v. 
Raxgachariar       .         .       I.  Ij.  R.  20  Mad.  25 
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Court  of  first  instance  to  record  evidence  tendered 
— Refusal  of  Appellate  Court  to  record  additional 
ttiderue.  The  plaintifiFs  in  the  Court  of  first  instance 
produced  both  documentary  and  oral  evidence  in 
Eupport  of  their  claim.  The  Court,  being  satisfied 
with  the  documentary  evidence  produced  by  the 
plaintiffs,  declined  to  record  the  evidence  of  the  wit- 
nesses tendered  by  them.  The  defendants  appealed 
and  the  lower  Appellate  Court  reversed  the  decree  of 
the  Court  of  first  instance,  but  in  its  turn  declined  to 
allow  the  plaintifi^s,  respondents,  to  produce  fresh 
evidence  before  it.  On  appeal  by  the  plaintiffs  to 
the  High  Court,  it  was  held  that,  though  there  was 
no  section  of  the  Code  of  Civil  Procedure  strictly  ap- 
plicable to  the  circumstances  of  the  case,  the  Court 
was,  notwithstandnig  s.  554  of  the  Code,  warranted 
€x  debito  justitice  in  setting  aside  all  proc-eedings  of 
both  Courts  below  and  in  directing  the  Court  of  first 
instance  to  re-trj-  the  case  admitting  all  admissible 
evidence  which  had  previously  been  tendered  to  the 
Court  of  first  instance  and  which  that  Court  had 
refused  to  record.     Dcbga  Dihal  Das  r.  Akoeaji 

I.  li.  R  17  AIL  29 


19. 


Civil     Procedure 


Code,  1882,  s.  56$ — Issue  not  disposed  of  by  the 
lover  Appellate  Court — Procedure.  In  a  suit  for 
money  due  under  a  bond,  the  plaintiff  tendered 
three  witnesses  in  the  Court  of  first  instance  to  prove 
execution  of  the  bond.  That  Court,  having  examin- 
ed one  of  such  witnesses,  declined  to  examine  the 
others,  being  satisfied  on  his  evidence  of  the  genuine- 
ness of  the  bond,  and  passed  a  decree  in  favour  of  the 
plaintiff.  On  appeal  by  the  defendant  the  lower 
Appellate  Court  disposed  of  the  sole  issue  in  the 
appeal,  viz.,  execution  or  non-execution,  in  the 
following  words  :  "  I  do  not  think  the  claim  made 
out  by  the  plaintiff  on  his  own  evidence. "  Held, 
that,  under  the  circumstances  above  described,  it 
was  competent  to  the  High  Court  in  second  appeal 
to  act  under  s.  566  of  the  Code  of  Civil  Procedure 
and  refer  an  issue  as  to  the  execution  or  non-execu- 
tion of  the  bond  in  suit  to  the  lower  Appellate  Court, 
that  issue  having  practically  not  been  tried  at  all 
by  the  said  Court.  Kanhai  Lai  v.  JIanorath  Ram, 
AH.  Weekly  Notes  {1S94)  19;  Madho  Singh  v. 
Kashi  Singh,  I.  L.  R.  11  AU.  342  ;  and  Durga 
Dihal  Das  v.  Anoraji,  I.  L.  R.  17  All.  29,  referred 
to.     Ga>-ga  Pbasad  f.  Lal  Bahadur  Secgh 

I.  L.  R.  17  AIL  117 


20. 
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Procedure  that  the  decree  might  be  set  aside,  and 
then  appeared  to  the  Subordinate  Judge,  who 
reversed  the  decree  and  remanded  the  suit  for  deci- 
sion after  taking  such  further  evidence  as  the  said 
defendants  or  other  parties  might  produce.  On 
its  being  contended  that,  under  ss.  562  and  564 
of  the  Code  of  Civil  Procedure,  the  Subordinate 
Judge  had  no  power  to  remand  the  suit  for  re- 
trial : — Held,  that,  notwithstanding  ss.  562  and  564, 
an  Appellate  Court  has  inherent  power,  in  such  a 
case,  not  only  to  reverse  a  decree  passed  on  evidence 
given  by  the  plaintiff  only,  the  defendant  being 
ex  parte,  but  also  to  direct  a  re-trial  of  the  case. 

PEBT75IBBA  NaYAK  V.  SUBRAHMAXIAS    P.4TTAR 

L  Ii,  K.  23  Mad.  445 

21. Order    reversing 

decree  of  lover  Court  on  account  of  exclusion  of 
evidence.  A  trial  took  place  in  the  Court  of  the 
District  Munsif  who  heard  evidence,  decided  issues, 
and  passed  a  decree.  On  appeal,  the  Subordinate 
Judge  reversed  the  decree  and  remanded  the  suit 
for  re-trial,  on  the  ground  that  certain  documentary 
evidence  which  had  been  tendered  by  a  defendant 
had  been  excluded,  and  plaintiff's  witnesses  who 
had  been  cited  in  the  list  had  not  been  examined* 
Held,  that  s.  562  was  not  applicable  to  such  a  case  ; 
that  the  proper  course  for  the  Subordinate  Judge 
to  take  was  to  act  either  under  s.  568  or  569 
by  himself  taking  the  evidence  which  he  con- 
sidered had  been  wrongly  excluded,  or  to  direct 
the  ilunsif  to  take  it.  Perumbra  Xayar  v.  Subrah- 
manian  Pnttnr,  I.  L.  R.  23  Mad.  446,  distinguished. 
Seshax  Pattab  f.  Seshas  Pattab 

I.  Ii.  E.  23  Mad.  447 


Code,   1882;   ss.    562,   564 — Ex  parte   decision    in 
Court    of    first    instance    after    hearing    plaintiffs^ 
evidence — Order   by   Appellate    Court   reversing  de- 
tree  and  remanding  suit  for  decision  after  hearing    | 
further  evidence — Validity  of  such  an  order.     One    j 
of  three  defendants  faileii  to  appear  at  the  final    i 
hearing  of  a  case  at  the  Court  of  a  District  Munsif    \ 
and  the  other  two,  though  they  appeared,  adduced    I 
no  evidence.     The  District  Munsif,  after  hearing    | 
"witnesses  for  the  plaintiffs,  passed  a  decree  in  their 
favour  as  prayed.      The  absent  defendant  applied 
unsuccessfully,  under  s.   108  of  the  Code  of  Civil    , 


22. 


Civil   Procedure 


Code,  ss.  562,  564,  566 — Appeal — Power  of  Appellate 
Court  to  remand  for  trial  on  the  merits  otherwise 
than  under  the  provisions  of  s.  562.  S.  564  of  the 
Code  of  CivU  Procedure  must  be  read  subject  to  the 
other  provisions  of  the  Code,  for  example,  those 
contained  in  s.  27,  s.  32  or  s.  53.  An  Appellate 
Court  has  power  to  make  an  order  imder  any  of 
those  sections ;  and,  in  order  to  give  effect  to  the 
provisions  of  the  section  which  is  applicable,  it  is 
necessary  that  it  should  in  certain  cases  send  back 
the  case  in  the  Court  of  first  instance.  Under  such 
circumstances,  s.  564  of  the  Code  will  not  preclude 
the  Appellate  Court  from  remitting  a  case  to  the 
Court  of  first  instance.  Rameshur  Singh  v.  Sheodin 
Singh,  I.  L.  R.  12  All.  510  ;  Mahgu  Kuar  v.  Fauy 
dar  Kuar,  AU.  Weekly  Notes  (1891)  105 ;  MuUu 
Khan  v.  Than  Singh,  All.  Weekly  Note^  (1891) 
187  ;  Durga  Dihal  Das  v.  Anoraji,  I.  L.  R.  17  AU. 
29  ;  Salima  Bibi  v.  Sheikh  Muhammad,  I.  L.  R. 
18  AU.  131  ;  Mihin  Lal  v.  Imtiaz  AU,  I.  L.  K 
18  AU.  332  ;  Rajit  Ram  v.  Katesar  Nath,  1.  L.  B. 
18  AU.  396  ;  Ganesh  Bhikaji  Juvekar  v.  Bhikaji 
Kishna  Juvekar  I.  L.  R.  10  Bom.  398 ;  and 
Kelu  Mulacheri  Nayar  v.  Chendu,  I.  L.  R.  19 
Mad.  157,  referred  to.  Habib  Bakhsh  v.  Baideo 
Prasad  (1901)       .         .         L  L.  E.  23  All.  167 
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REMAND— conft?. 


23. 


1.  PO\YER  OF  REMAND— con«i. 

Illegal  remand — Limit   to  re- 


mand— Custom  opposed  to  Stattdes,  validity  of — Rent 
Recovery  Act  ( VIII  of  1865),  s.  11— Cultivation  by 
wells  constructed  at  tenants^  cost,  liability  to  enhanced 
rent  for— Payment  of  enhanced  rent  for  a  number  of 
years,  whether  an  implied  contract  to  pay — Agreement 
and  contract,  diference  between — Tenant  with  right 
of  occupancy,  right  of,  to  construct  wells  ivithout 
permission  of  landholder.  Ryots  with  permanent 
rights  of  occupancy  in  a  zamindari  constructed 
wells  at  their  own  cost  without  obtaining  the 
permission  of  the  zemindar  and  cultivated  dry 
lands  with  garden  crops  for  periods  ranging  from  1 
to  18  years.  Suits  were  brought  by  the  ryots 
before  the  Sub-Collector  under  s.  8  of  the  Rent 
Recovery  Act  to  compel  the  defendant,  the  zamin- 
dar,  to  grant  them  proper  pattas  for  fasli  1312, 
alleging  that  the  pattas  tendered  were  illegal  as 
they  charged  the  higher  garden  rate  for  dry  lands 
cultivated  by  them  with  the  aid  of  wells  con- 
structed at  their  own  cost.  The  defendant  pleaded 
that  he  was  entitled  to  the  enhanced  rate  (i)  by 
custom,  (ii)  by  virtue  of  a  contract  to  be  im- 
plied from  previous  payments.  No  consideration 
for  such  a  contract  was  however  alleged.  The  Sub- 
Collector  framed  two  issues — one  as  to  the  existence 
of  the  custom  set  Tip  by  the  defendant,  and  another 
as  to  whether  the  previous  payments  by  the  plaint- 
iffs operated  as  an  estoppel  or  evidenced  an 
implied  contract  to  continue  to  pay  the  enhanced 
rates.  The  Sub-Collector  did  not  record  evidence 
as  to  custom,  holding  that  such  custom  even  if 
proved  could  not  deprive  the  plaintiffs  of  the  benefits 
expressly  given  by  the  Act.  He  also  held  that  any 
such  implied  contract  as  that  set  up  by  the  defend- 
ant would  be  illegal  as  opposed  to  the  provisions  of 
the  Act.  He  passed  a  decree,  that  the  defendant 
should  grant  pattas  as  claimed  by  the  plaintiffs.  On 
appeal  the  District  Judge  held  that  the  payment  of 
rent  at  the  enhanced  rate  raised  a  presumption  that 
there  was  a  contract  to  pay  such  rent ;  and  that,  if 
there  was  no  contract,  express  or  implied,  the  rent 
must  be  fixed  in  accordance  with  the  other  provi- 
sions of  s.  11  of  the  Rent  Recovery  Act.  He  re- 
versed the  decrees  of  the  Sub-Collector  and  remand- 
ed the  cases  for  re-trial  under  s.  562  of  the  Code  of 
Civil  Procedure.  On  appeal  to  the  High  Court : — 
Held,  per  Subrahmani  Ayyar,  J.,  that  the  order 
remanding  the  case  was  not  legal  as  all  the  questions 
raised  between  the  parties  and  on  which  they  went 
to  trial  had  been  decided,  and  the  questions  so 
raised  were  purely  questions  of  law.  A  custom  can 
be  upheld  onl}'^  so  far  as  it  is  not  in  conflict  with 
statute  law  ;  and  a  custom  to  pay  enhanced  rent  for 
improvements  effected  by  a  tenant  at  his  cost  is 
illegal  as  opposed  to  the  provisions  of  the  Rent  Re- 
covery Act.  Fischer  v.  Kamakshi  Pillai,  I.  L.  B. 
21  Mad.  136,  followed.  Gopalasami  Chettier  v. 
Fischer,  I.  L.  B.  28  Mad.  328,  referred  to.  It 
makes  no  ditlerence  whether  a  tenant  construct- 
ed wells  at  his  cost  prior  to  or  after  the  passing 
of  Act  VIII  of  1865.  In  either  case  no  additional 
rent    can    be    claimed.     Nagasami    Kamia    Naick 


'REMAND— contd. 

1.  POWER  OF  REMAND— contd. 

V.  lyodi  Bama  Goundan,  6  Mad.  B.  B.  5.  Pay- 
ment for  a  number  of  years  of  enhanced  rent 
may  be  evidence  of  an  agreement  to  pay  at  that 
rate,  but  it  will  not  be  binding  as  a  contract,  unless 
supported  by  consideration.  Quaere  •  Whether  when 
the  enhanced  rate  had  been  paid  for  a  large  number 
of  years  and  when  the  lapse  of  time  is  such  as  to 
make  it  unfair  to  call  on  the  landlord  to  prove 
consideration,  a  lawful  origin  maj'  not  be  presumed. 
Gann  v.  Free  Fisheries  of  Whitestable,  11  H.  L.  C. 
192,  103,  referred  to.  No  such  presumption  can 
be  made  when  the  payments  have  been  only  for 
a  period  extending  from  one  to  eighteen  years. 
Tenants  with  permanent  rights  of  occupancy  are 
entitled  to  construct  wells  without  the  permission 
of  the  landholder ;  and  a  custom  requiring  such 
permission  may  be  bad,  as  unreasonable,  and  is 
certainly  illegal  as  opposed  to  the  policy  of  s.  11  of 
the  Rent  Recovery  Act.  Venkatanarasimha  Naidu 
V.  Dhandamudi  Kotayya,  I.  L.  B.  30  Mad.  299, 
referred  to.  Held,  per  MooRE,  J.,  that  the  Sub- 
Collector  having  disposed  of  the  case  on  two  pre- 
liminary issues,  the  District  Judge  was  right  in 
remanding  the  cases  under  s.  562  of  the  Code  of 
Civil  Procedure.  Artjmugam  Chetti  v.  Jagaveera 
Rama  Venkateswara  Ettappa  (1905) 

I.  L.  R.  28  Mad.  444 


24. 


Whether  consent 


of  parties  can  validate  an  illegal  remand-  under  s.  .564 
of  Civil  Procedure  Code — Waiver,  effect  of — Effect  of 
illegal  remand  by  lower  Appellate  Court  on  points 
properly  decided.  Where  the  Court  of  first  in- 
stance had  framed  all  the  necessary  issues  and  de- 
cided all  those  issues,  and  the  lower  Appellate  Court 
reversing  the  decision  of  the  Court  of  first  instance 
on  one  of  the  issues  remanded  the  case  for  re-trial 
under  s.  564  of  the  Code  of  Civil  Procedure  : — Held, 
on  second  appeal :  Per  Subrahmanta  Ayyar,  J. — 
An  order  of  remand,  contrary  to  the  provisions  of 
s.  564,  is  not  merely  irregular,  but  illegal  ;  but 
it  is  not  on  that  account  absolutely  void  so  as  to 
render  any  consent  of  the  parties  of  no  avail.  It 
can  be  objected  to  by  a  party,  if  he  has  not  given 
his  consent  to  such  a  course,  and  even  a  party 
who  has  not  consented  may  be  equitably  estopped 
by  subsequent  conduct  from  treating  such  an  order 
as  null  and  void.  Such  an  order  of  remand  does 
not  necessarily  vitiate  the  decision  of  the  lower 
Appellate  Court  on  questions  properly  decided  by  it,, 
which  can  be  attacked  only  on  grounds  legally  open 
to  the  parties  on  second  appeal.  It  cannot  be  treat- 
ed as  void  for  want  of  jurisdiction,  so  as  to  be  in- 
capable of  being  validated  by  consent  or  waiver. 
Mohesh  Chandra  Dass  v.  Jamiruddin  Mcllah, 
I.  L.  B.  28  Calc.  324,  referred  to.  Malikarjuna  v. 
Pathaneni,  I.  L.  B.  19  Mad.  479,  referred  to^ 
Subrahmania  Ayyar  v.  King-Emperor,  I.  L.  B.  25- 
Mad.  61,  97,  followed.  Per  Moore,  J.— The 
order  of  remand  was  illegal  and  no  consent  of  par- 
ties could  make  it  valid.  Manager  of  the  Court 
OF  Wards.  Kalahastie  Est.\te  v.  Ramasajii 
Reddi(1905)         .         .      I.  Ii.  R.  28  Mad.  437 
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EEMAND— conW. 

1.  POWER  OF  REMAND— coficH. 

25.  Irregularity — CivU  Procedure 

Code,  s.  578 — Order  for  remand.  Where  an  order 
of  remand  by  the  lower  Appellate  Court  was  not 
strictly  in  accordance  with  the  provisions  of  s.  562. 
Civil  Procedure  Code  : — Held,  that  this  amounted 
to  an  irregularity  such  as  was  covered  by  the  pro- 
visions of  s.  678,  Civil  Procedure  Code.  Mohesh 
Chunder  Das  v.  Jahiruddi  MollaTi,  5  C.  W.  X. 
509  :  I.  L.  B.  2S  Calc.  524.  Trailokhya  Mohini 
Dasi  v.  Kaij  Pkosaxxa  Ghose  (1907) 

U  C.  W.  TS.  380 

2.  GROUNDS  FOR  REMAND. 

] Error   in  la"W — Civil  Procedure 

Code,  1S59,  s.  372.  To  justify  a  remand,  it  must 
be  shown  that  the  lower  Court  has  committed  some 
error  in  law.  or  that  the  case  comes  in  some  other 
way  within  the  terms  of  s.  .372,  Civil  Procedure 
Code.  HuKiSH  Chaxder  Shah  a  v.  Hukish 
Chuxdeb  Paul  .         .         .     25  "W.  B.  325 

2. Erroneous  deci- 
sion of  first  Court — Civil  Procedure  Code,  1S59, 
s.  354.  Where  a  Subordinate  Judge's  decision  in 
appeal  was  not  a  right  decision  (his  orders  having 
been  impossible  of  execution),  the  District  Judge 
was  held  to  have  been  empowered,  under  Act  Vlll 
of  1859,  s.  354,  to  send  the  case  back,  after  fixing 
an  issue,  for  a  finding.     Umer  Ali  r.  Roizax  Ali 

23  W.  R.  347 


«. 


Decision  given  -when  Court 


■was  closed.  The  fact  that  the  decision  of  the 
Court  of  first  instance  was  passed  on  a  day  when 
the  Court  was  closed  does  not  necessitate  the  lower 
Appellate  Court  remanding  the  case.  Warrish 
Ally  v.  Lalla  Ram  Shahaye  .     1  Hay  197 

4. Undervaluation    of    suit — 

Pre-emption  suit.  Where  a  pre-emption  suit  was 
valued  at  R.31,  though  the  consideration  was 
R 2,000,  the  High  Court,  in  special  appeal,  refused 
to  remand  the  case  to  enable  plaintiff  to  make  up 
the  deficient  stamp  dutv.  Mewa  Lall  v.  Beharee 
Lall  .         .  ■      .         .       14  W.  R.  195 


5. 


Addition  of   parties — Rejec- 


tion of  application  to  make  interitnor  a  party — Act 
X  of  iS59,  s.  77.  Where  a  Deputy  Collector  rejects 
an  application  by  a  third  party  to  intervene  under 
s.  77.  Act  X  of  1859,  a  Judge  has  no  jurisdiction 
on  that  party's  appeal  to  remand  the  case  to  the 
Deputy  Collector  for  re -trial,  with  directions  to 
make  the  int«rvenor  a  party.  Khoxdkar  Kepae- 
TooLLAH    r.   Mamohed  Kabel     .     9  W.  B.  345 


e. 


Question  as  to 


validity  of  alienation — Improper  remand  by  Appel- 
late Court.  M,  a  Hindu  widow,  executed  a  deed  of 
usufructuary  mortgage  in  J 's  favour,  the  property 
hjrpothecated  being  the  separate  property  of  her 
husband  in  which  she  only  had  a  life-int-erest.  On 
the  latter  applying  for  mutation  of  names,  B  ob- 
jected that  she  was  in  proprietary  possession  under 
a  deed  of  gift  executed  by  M,  and  the  objection 


REMAND— cotU'/. 

2.  GROUNDS  FOR  REMAND— confef. 

was  allowed.  In  virtue  of  a  clause  in  the  deed  of 
mortgage  that,  in  case  any  demand  was  made  in 
respect  of  the  property  within  the  mortgage  term, 
the  mortgagee  was  entitled  to  sue  for  the  mortgage - 
money  notwithstanding  the  term  had  not  expired, 
J  sued  to  recover  the  money  by  the  sale  of  the 
hypothecatedjproperty.  B,  in  addition  to  an  objec- 
tion to  the  validity  of  the  mortgage  based  on  the 
deed  of  gift,  pleaded  that  it  was  invalid  under 
Hindu  law  as  against  him,  the  next  reversioner 
to  the  property,  there  being  no  legal  necessity 
for  the  alienation.  The  lower  Appellate  Court  held 
that  the  mortgage  was  valid  as  against  the  deed 
of  gift,  but  invalid  as  against  the  next  reversioner. 
Finding  that  B  was  not  the  next  reversioner,  it 
remanded  the  case  to  the  Court  of  first  instance, 
with  instructions  to  make  certain  persons  who  had 
applied  to  that  Court  to  be  made  parties  to  the 
suit,  on  the  ground  that  they  were  the  nearest 
heirs  to  JJ '«  deceased  husband,  but  whose  appli- 
cation that  Court  had  rejected,  defendant-s  in  the 
suit,  as  also  any  other  persons  who  might  claim 
to  be  near  heirs,  and  to  determine  as  between  them 
who  was  the  next  reversioner  and  to  further  de- 
termine whether  such  next,  reversioner  had  relin- 
quished his  rights  in  favour  of  B,  and  whether 
the  validity  of  the  mortgage  could  be  questioned 
on  the  ground  that  il,  having  only  a  limited  inter- 
e~st,  had  alienated  for  an  indefinite  period.  It  was 
held  that  the  suit  was  improperly  remanded,  and 
the  Court  decreed  J 's  claim  in  respect  of  the  pro- 
perty.    BuLAKi  SrxGH  V.  Jai  Kjshex  Das 

7  N.  W.  203 

7. Order    of  remand 

—Civil  Procedure  Code  (XIV  of  1SS2),  ss.  562, 
564,  and  566 — Addition  of  necessary  parties  not  a 
ground  for  remand  on  a  first  appeal.  WTiere  a  Court 
of  first  apjjeal  remanded  a  case  to  the  Court  of  first 
instance  for  the  addition  of  all  necessary  parties, 
and  at  the  same  time  decided  an  issue  as  to  the 
merits,  and  it  apeared  that  the  Court  of  first  in- 
stance had  not  disposed  of  the  case  "  on  prelimin- 
ary point,  so  as  to  exclude  any  evidence  of  fact 
which  appeared  to  the  Appellate  Court  essential  to 
the  determination  of  the  rights  of  the  parties": — 
Held,  first,  that  on  an  appeal  from  the  order  of  re- 
mand, the  decision  on  the  merits,  on  which  the  order 
of  remand  was  not  based,  was  not  before  the  High 
Court  on  appeal  ;  and,  further,  that  the  order  of 
remand  was  unsustainable  under  ss.  562  and  564  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882),  which 
are  strictly  binding  on  all  Courts  of  first  appeal. 
The  proper  course  for  the  lower  Appellate  Court 
would  have  been  to  join  the  parties  whom  it  found 
to  be  necessary,  and  then  to  raise  the  proper  issues 
as  between  the  plaintiff  and  those  parties,  and, 
if  necessary,  to  refer  the  issues  to  the  Court  of  first 
instance  for  trial  under  s.  566.     Gaxesh  Bhtkaji 

JtJVEKAR  v.  BHIKAJI  KrISHXA  JcVEKAE 

L  Ii.  H.  10  Bom.  398 


8. 


Examination    of  'witness — 


Application   to   have    witness   examine — Omission 


L 
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BE  yLANB—contd. 

2.  GROUNDS  FOR  REMAND— con/<i. 

to  make  order.  Where  in  the  first  Court  the  defend- 
ant applied  for  a  ■witness  to  be  examined,  but  no 
order  was  made  on  the  subject,  and  on  the  case 
coming  up  on  appeal,  the  Appellate  Court,  on  its 
notice  being  called  to  the  omission,  remanded  the 
case  to  the  lower  Court  to  entertain  the  applica- 
tion : — Held,  that  there  was  nothmg  illegal  in  such 
a  remand,  though  the  remand  sections  of  Act  VIII 
of    1859   did  not    expressly    apply  to  it.       BoNO- 

MALEE  ChUKN  MyTEE  V.  HaFIZUDDIN 

13  B.  L.  R.  247  note  :  12  W.  R.  317 


9. 


Refusal   to   sum- 


mon witnesses.  If  a  defendant's  case  is  not«closed,  he 
has  a  right  to  have  his  witnesses  summoned  and  to 
get  an  opportunity  of  producing  them  if  he  can  do  so 
in  time.  Where  such  right  was  refused  to  a  defend- 
ant by  the  first  Court,  and  his  objection  on  that 
score  was  not  noticed  by  the  lower  Appellate  Court, 
the  High  Court,  on  special  appeal,  remanded  the 
case  for  a  fresh  hearing.     Brojo  Nath  Mookho- 

FADHYA  V.  PeOTAB  ChtTKDER  ThAKOOR 

22  "W.  R.  296 

10. In  sufficient    er- 

amination  of  witness — Bad  legal  advice.  Where 
the  oral  evidence  taken  fell  short  of  the  requirements 
of  the  Evidence  Act,  s.  63,  only  because  the  wit- 
nesses were  not  properly  questioned,  the  High 
Court,  on  special  appeal,  held  it  to  be  unjust  to  let 
the  plaintiff  suffer  on  account  of  the  inefficiency 
of  his  legal  adviser,  and  so  remanded  the  case  for 
re-trial.     Lochun  Singh  v.  Het  Naraik  Singh 

24  W.  R.  232 

11-  Ijocal  inquiry,  order  for — 

Civil  Procedure  Code,  1S59,  ss.  351,  354 — Further 
evidence.  A  Judge  on  appeal  in  a  suit  to  open  roads 
leading  to  a  kotee,  expressing  an  opinion  that  the 
facts  had  not  been  sufficiently  ascertained,  directed 
a  further  local  inquiry  to  be  made,  and  remanded 
the  case  to  the  lower  Court  to  be  again  decided  there 
after  such  local  inquiry.  Held,  that  he  had  no 
authority  upon  such  a  ground  to  remand  the  case 
for  re-decision,  there  being  no  suggestion  under  Act 
VIII  of  1859,  s.  351,  that  the  loAver  Court  had  erro- 
neously decided  a  preliminarj'  point  excluding  evi- 
dence, and  the  reference  not  being  on  an  issue 
framed  by  the  Appellate  Court  under  s.  354. 
Nundocoomab  Banebjee  v.  Barry 

Marsh.  121 :  1  Hay  260 

12. Necessity  of  further  evi- 
dence—Cm7  Procedure  Code,  1859,  ss.  351,  352— 
Cases  heard  together.  Qu(Bre  :  Whether,  under  ss. 
351  and  352,  Act  VIII  of  1859,  when  several  cases 
are  tried  together  remand  can  be  allowed  for  a 
new  trial,  on  the  ground  that  the  plaintiff's  evi- 
dence had  not  been  completely  heard,' and  that  it 
was  an  error  in  the  Court  below  to  determine  all  the 
cases  at  once.     Snadden  v.  Todd,  Finlay  &  Co. 

7  W.  R.  313 

.13. Defect  in  pleadings —.7 wr/s- 

dtctiori.  When  it  did  not  appear  on  the  face  of  tho 
pleadings,  or  on  the  evidence,  under  what  kind  of 
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bastu  the  land  in  dispute  fell,  and  no  plea  to  the 
jurisdiction  of  the  Court  underAct  Xof  1859had 
been  taken  in  the  Courts  below,  the  High  Court 
would  not  remand  the  case  to  inquire  under  which 
class  of  bastu  land  the  subject-matter  of  the  suit 
fell  nor  entertain  the  point  of  jurisdiction  on  ap- 
peal. Naimudda  Jowaedar  v.  Scott-Moncriefp 
3  B.  L.  R.  A.  C.  283 

s.c.  Nymooddee  Joardar  v.  Moncrieff 

12  "W.  R.  140 


14. 


Defect  in   plaint — Civil  Pro- 


cedure Code,  1859,  s.  354.  Where  there  is  a  defect 
in  the  allegations  in  a  plaint  and  subject-matter  of 
the  absent  allegation  has  not  been  tried  in  the  Court 
below,  the  proper  course  is  for  the  Judge  to  frame 
an  issue,  and  refer  it  to  the  lower  Court  for  trial 
under  Act  VIII  of  1859,  s.  354.  Kasseenauth 
Moor  v.  Reejoonissa  .  Marsh.  198  : 1  Hay  467 


15. 


Omission  to  settle  issues — 


Remand  for  re-trial.  Wliere  no  issues  have  been 
settled  in  a  suit,  the  High  Court  will  remand  the 
case  for  re-trial.     Jogeshttr  Rae  v.  Dooltjn  Rae 

2  N.  W.  183 

16.  Omission  to  raise  material 

issue — Suit  for  arrears  of  rent — Parties.  A  case  was 
remanded  for  re-trial  on  its  merits  because  it  was 
found,  on  special  appeal,  that  material  error  had 
been  committed  in  consequence  of  the  omission  on 
the  part  of  the  lower  Appellate  Court  to  frame  issues 
between  the  parties,  e.g.,  the  suit  being  for  arrears 
of  rent,  the  issue  inter  alia  whether  the  plaintiffs, 
who  were  shareholders  with  others,  were  entitled  to 
claim  the  fraction  of  the  rent  for  which  they  sued. 
Sheo  Sahoy  Singh  v.  Bechun  Singh 

22  W.  R.  31 


17. 


Improper  demand 


by  Appellate  Court — Raising  fresh  issties.  A  sued 
to  eject  a  raiyat  on  the  ground  of  his  holding  over 
after  the  term  of  his  pottah  had  expired.  The 
raiyat  denied  that  he  had  ever  held  under  a  pottah 
from  A,  and  alleged  that  the  jote  belonged  to  B. 
Plaintiff's  allegations  were  found  to  be  false,  and 
his  suit  was  dismissed.  The  lower  Appellate  Court 
directed  B  to  be  made  a  defendant  and  remanded 
the  suit  to  have  the  question  of  ownership  tried 
between  A  and  B,  at  the  same  time  agreeing 
with  the  Court  of  first  instance  that  the  alle- 
gations in  the  plaint  were  false.  Held,  that  tho 
lower  Appellate  Court  should  have  dismissed  the 
case,  and  was  wrong  in  so  remanding  it.  Per  Cun- 
ningham, J. — The  right  of  framing  new  issues 
arises  where  the  issues  framed  are  insufficient  to 
dispose  of  the  matters  raised  in  the  plaint.  Ram 
Dhun  Khan  v.  Haradhun  Puramanik,  9  B.  L.  R. 
107  note  :  12  W.  R.  404,  cited  and  distinguished. 
Bhoobun  Dass  Mundul  v.  Bilashmoney  Dasseb 

1  C.  li.  R.  41^ 

18. Remand  on  point  raised  on 

issue  in  lo'wer  Court.  A  case  ought  not,  as 
a  rule,  to  be  remanded  upon  a  point  which  has  been 
framed  as  an  issue  by  the  Court  below,  and  brought 
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to  the  attention  of  the  parties,  and  where  they  had 
failed  at  the  trial  to  give  any  evidence  upon  it. 
Ram  Pbosad  v.  Abdttl  Kabim 

I.  li.  B.  9  AIL  513 

19. Raising  fresh  issues — Ap- 
pellate Court — Reference  of  issues  for  trial.  An 
Appellate  Court  cannot  remand  a  case  for  trial  with 
instructions  to  frame  new  issues.  It  may  refer  any 
issues  for  trial  by  the  lower  Court,  whose  finding  and 
evidence  are  to  be  returned  to  the  Appellate  Court 
for  a  final  decision.    CH^^•DEKNATH  SrB>iA  v.  Roma- 

?f  ATH  SUKMA  ....  1  "W".  R.  69 


20.  - 


. — — Appellate    Court 

— Defective  or  insufficient  issuer.  Where  no  preU- 
minary  point  has  been  wrongly  decided  by  the  Court 
of  first  instance,  and  no  evidence  has  been  excluded, 
and  the  Appellate  Court  considers  the  issues  never- 
theless to  have  been  defective  or  insufficient,  it  is  the 
duty  of  the  latter  not  to  remand  the  case,  but  to  re- 
settle the  issues  and  to  determine  the  case  itself. 

FtTTTEHOOULAH  v.  OOMDA>fISSA  BiBEE 

14  W.  E.  69 


2L 


Civil    Procedure 


Code,  1882,  ss.  562  and  566— Illegal  Order  of  re- 
fiiand — Duty  of  Appellate  Court  ichen  fresh  parties 
or  addition  or  amendment  of  issues  is  necessary. 
In  a  suit  by  mortgagees  to  redeem  a  prior  mortgage 
issues  were  framed  and  tried  and  disjwsed  of  in 
favour  of  the  plaintiffs  as  to  the  questions  whether 
the  plaintiff's  mortgage  was  valid,  whether  the  mort- 
gage sought  to  be  redeemed  had  been  discharged, 
and  whether  the  suit  was  barred  by  limitation.  The 
Court  of  first  appeal  was  of  opinion  that  these 
questions  had  not  been  proi)erly  considered,  and  set 
aside  the  decree  for  the  plaintiffs,  and  directed  that  a 
fresh  trial  be  held,  certain  fresh  parties  being 
brought  on  the  record.  Held,  (i)  that  the  order  of 
remand  was  illegal,  there  being  no  proper  ground  for 
it  under  ss.  562  and  566  of  the  Code  of  Qvil  Pro- 
cedure ;  (ii)  that  the  lower  Appellate  Court  should 
have  joined  the  persons  necessary  for  the  suit,  and 
should  have  so  altered  or  added  to  the  issues  as  to 
raise  all  questions  properly  arising,  and  should 
have  referred  them  for  trial  to  the  Court  of  first 
instance.  Kelu  Mulacheri  Nayab  v.  CnEXDr 
I.  L.  K.  19  Mad,  157 

22.  ■ Trial  on  erroneous 


issues — Appellate  Court.  Where  the  Munsif,  actmg 
erroneously,  forced  the  plaintiffs  to  amend  their 
plaint  and,  in  consequence  of  that  amendment,  the 
Munsif  also  amended  the  issues  and  tried  the  suit  on 
an  entirely  erroneous  issue,  the  Judge  of  the  lower 
Appellate  Court,  as  a  Court  of  equity,  should,  of  his 
own  motion,  have  sent  the  case  back  to  the  Mimsif 
directing  him  to  try  it  on  its  merits  and  pointing  out 
that  he  had  taken  a  wrong  view  of  the  law.  GuBTT 
Prashad  Roy  v.  Ras  MoHr>-  Mukhopadhya 

1  C.  Ii.  R.  431 

23. Wrong  issue 


framed  by  lower  Court — Finding  in  judgment  on  the 
point  raised  by  correct  issue.     Where  the  lower  Ap- 
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peUate  Court  framed  a  wrong  issue  for  decision, 
but  it  appeared  from  its  judgment  that  there  was  a 
finding  on  the  point  which  would  have  been  raised  if 
the  correct  issue  had  been  framed,  the  High  Court  in 
second  appeal  refused  to  remand  the  case  for  a  new 
finding  on  that  issue.  Visks'U  Ramchasdra  v. 
Gasesh  Appaji  Chaudhari 

I.  L.  E.  21  Bom.  325 

24. Illegal  remand— Cni7  Proce- 
dure Code,  1859,  s.  354.  In  a  suit  for  a  declara- 
tion of  plaintiff's  title  to  and  possession  of  a  share 
of  certain  property,  she  alleged  that  her  title  was 
derived  bv  purchase  from  one  R,  who  held  under 
a  deed  of  gift  from  T,  the  wife  of  the  original 
holder.  Defendant's  case  was  that  their  title  was 
derived  from  the  three  grandsons  of  one  R  K  hy 
his  daughter  C.  The  first  Court  dismissed  the 
suit,  considering  that  the  defendants'  title  was 
proved,  and  that  T  was  not  competent  to  dispose 
of  the  property  by  gift  to  plaintiff's  vendor.  The 
lower  Appellate  Court,  finding  that  it  was  not  satis- 
factorilv  proved  that  the  defendants'  alleged  three 
vendors  were  really  the  daughter's  sons  of  R  K, 
remanded  the  case  for  a  finding  on  that  issue. 
Held,  with  reference  to  s.  354,  Act  VIII  of  1859, 
that  the  order  of  remand  was  illegal.  HuRO- 
sooNDrBEE  Debia  v.  Ukxo  PooRna  Debia 

11  W.  R.550 

25. Civil  Procedure 

:    Code',    1882,  s.  566.    The  kamavan  of  a  tarwad  in 
I    Malabar  sued  to  recover  property  acquired   by   his 
'    sister  (deceased)  and  now  in  the  occupation  of  the 
'    defendants,  her  children.     The  parties  were  Mapil- 
'    las.     The  defendants  pleaded  (i)  that  the  property 
i    had  been  eiven  to  them  and  their  mother  jointly ; 
I    (ii)  that  their  mother  was  not  governed  by  Marumak- 
■    katayam   law.     The    Court  of  first  instance  found 
I    the  first  mentioned  plea  to  be  good,  and  dismissed 
!    the  suit,  and  also  found  that  the  family  was  gov- 
i    emed   by   Marumakkatayam   law.     The   Court   of 
;    first  appeal  dissented  from  the  above  finding  as 
i    to  the  first  plea,  and,  without  deciding  the  second 
!    point,  remanded  the  case  for  the  trial  of  a  general 
i    issue  as  to  the  mode  of  devolution  of  self-acquired 
'    property   in    Marumakkatayam  Mapilla  families  m 
North  Malabar,  and  ultimately  it  dismissed  the  suit 
on  that  issue.     Held,  that  the  order  of  remand  was 
not  one  which  should  have  been  made  under  the 
Civil  Procedure   Code,   s.   566,   and   the  proceed- 
ings taken  under  it  were  irregular.     Illtca  Pakra- 
mar  v.  Kutti  Kxts-hamed      I.  Ii.  R.  1"  Mad.  69 

26    Dismissal  of  case  on  point 

not  arising— 5ui<  under  s.  230,  Civil  Procedure 
Code,  1S59.  Where  a  lower  Appellate  Court  found 
that  'a  suit  falling  substantiaUy  under  s.  230,  Act 
VIII  of  1859.  which  had  been  received  and  number- 
ed as  such,  had  been  subsequently  dismissed  by 
the  Court  of  first  instance  upon  a  point  which  did 
not  properly  arise  under  that  section  -.—Held,  that 
it  should  have  remanded  the  case  to  the  first  Court 
for  trial  and  decision  under  that  section.  Sabib 
Khas  f.  Ram  Luckhee  CHOWDHRArs 

10  W.  R.  438 
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27. 


Remand     for   further  evi- 


dence— Civil  Procedure  Code,  1859,  ss.  352,  354. 
Held,  by  Jacksok,  J.  (whose  opinion  prevailed),  that 
where  a  lower  Appellate  Court  is  of  opinion  that 
further  evidence  should  be  taken  it  may  take  such 
evidence  itself,  or  require  the  first  Court  to  do  so, 
but  it  is  not  competent  to  remand  a  case  for  a  second 
decision  upon  any  of  the  issues,  such  a  course 
being  forbidden  by  s.  352,  Act  VIII  of  1859.  Held, 
by  Markby,  J.  (dissenting),  that  a  lower  Appellate 
Court  has  power,  under  s.  354,  to  send  back  a  case 
for  trial  upon  an  issue  not  satisfactorily  tried  by  the 
Court  of  first  instance.  Umbika  Churn  Mundfl 
V.  Ramdhxjx  Mohxtrrir     .         .  11  W.  R.  35 


28. 


—    Remand    for  're-trial    on 


31. 


Omission  to   decide  point 


raised — Issue,  though  triilirhg,  left  undecided. 
Where  the  lower  Courts  have  come  to  no  decision 
on  a  point  raised,  the  plaintiff  in  special  appeal  has 
a  right  to  a  remand  for  the  point  to  be  tried,  even 
though  very  trifling.  Mullick  Amanut  Ali  v. 
Ukloo  Pasek  .         .         .       25  W,  R.  140 

32. Improper  reception  of  evi- 
dence by  lower  Court — Ground  for  decision,  con- 
sideration of.  On  second  appeal,  the  High  Court 
has,  generally   speaking,  no  right  to  look  at  the 


particular  issue — Improper  remand — Civil  Pro- 
cedure Code,  1877,  ss.  562,  566,  567 — Decision 
by  lower  Court  on  the  merits.  A  decree  in  a  suit 
having  been  passed  on  the  merits  by  the  Court  of 
first  instance,  the  Court  of  appeal  being  of  opinion 
that  an  issue  not  tried  by  the  former  Court  ought 
to  have  been  tried,  reversed  the  decree,  and  under 
s.  562  of  the  Civil  Procedure  Code  remanded  the 
case  for  trial  upon  that  issue.  Held,  that  the  order 
reversing  the  decree  and  remanding  the  case  for 
trial  of  the  issue  was  improper,  and  that  the  proper 
course  for  the  Appellate  Court  to  have  taken  was 
that  laid  down  by  ss.  566  and  567  of  the  Code. 
MoKTJND  Lal  v.  Hurbtjllubh  Nabain  Singh 

12  C.  Ii.  R.  136 

"'  29.  Obscurity  in  judgment — 

Affirming  judgment  of  lower  Court.  \A'here  an 
Appellate  Court  has  considered  a  case  and  come  to 
the  same  conclusion  as  the  Court  of  first  instance, 
occasional  obscurity  in  the  judgment  of  the  former 
does  not  constitute  a  proper  ground  for  a  remand. 
Brojo  Nath  Sen  v.  Soorja  Kant  Sen 

25  W.  R.  276 

30. Omission  to  try  ground  of 

appeal  taken — Review  of  judgment.  Where  a 
ground  of  appeal  stated  in  the  written  memorandum 
is  not  alluded  to  when  the  appeal  comes  on  for  hear- 
ing, the  Court  is  not  at  fault  if  no  decision  is  passed 
upon  it.  If,  having  had  his  attention  called  to  it, 
a  Judge  fails  to  decide  such  point,  the  proper  course 
for  the  parties  aggrieved  is  to  ask  him  to  review 
his  judgment.  In  neither  case  is  the  omission 
ground  for  remand  on  appeal.  YusooF  Ali 
Chowdhry  v.  Fyzoonissa  Khatoon  Chowdhrain 

15  W.  R.  296 
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evidence  to  decide  whether  the  remaining  evidence 
in  a  case  other  than  that  which  has  been  improperly 
admitted,  is  sufficient  to  warrant  the  finding  of  the 
Court  below.  The  only  cases  which  can  be,  with 
propriety,  disposed  of  under  such  circumstances 
without  a  remand,  are  those  where,  independently 
of  the  evidence  improperly  admitted,  the  lower 
Court  has  apparently  arrived  at  its  conclusions  upon 
other  grounds.  Womes  Chunder  Chattekjee  v. 
Chondee  Churn  Roy  Chowdhry 

1. 1..  R.  7  Gale.  293 


33. 


Mistake  in    admitting    or 


rejecting  evidence — Error  affecting  merits.  An 
act  done  by  a  party  with  the  view  of  defeating  a 
claim  made  against  him  does  not  estop  him  from 
disputing  afterwards  the  vahdity  of  that  act. 
Bykunt  Nath  Sen  v.   Goboolla  Sikdar 

24  W.  R.  392 

34.  Omission  to  consider  evi- 
dence— Civil  Procedure  Code,  1859,  s.  372. 
When  important  evidence  has  not  been  carefully 
examined  by  the  Judge  in  the  lower  Court,  the 
Appellate  Court  will,  on  special  appeal,  remand  the 
suit  under  s.  372  of  Act  VIII  of  1859.  Degumber 
Dossee  v.  Kissen  Dhur  Nundy 

1  Ind.  Jur.  N.  S.  35 


35. 


Omission  to  decide  material 


issue — Decree  based  on  point  not  in  issue.  The 
lower  Appellate  Court  not  ha^'ing  decided  material 
issues  and  having  based  its  decree  on  a  document 
not  recorded  in  the  case,  the  decree  was  reversed 
and  the  case  remanded  for  a  fresh  decision  on  the 
merits.  Nichhabhai  Pragji  v.  Isse  Khan  Haji 
Abdull  Khan       .     2  Bom.  313  :  2nd  Ed.  267 

Dalpat  Singh  v.  Nanabhai. 

2  Bom.  323  :  2nd  Ed.  306 

Bat  Vijkor  v.  Fakirbhai. 

2  Bom.  335  :  2nd  Ed.  317 

Chandrabhagabhai  v.  Kashinath  Vathal. 

2  Bom.  341 :  2nd  Ed.  323 

Balaji  Vishvanath  Joshi  v.  Dhaema. 

2  Bom.  385  :  2nd  Ed.  363 

LucHEE  Ram  v.  Mahani  Rath       .       1  Agra  10 

Gooljehan  v.  Bunno  .         .    1  Agra  252 

Shama  Nund  v.   Ramavatar  Pandey. 

1  Agra  Rev.  1 

Sajan  v.  Roop  Ram        .          .  2  Agra  61 

Shiam  Lall  v.  Narain  Dass     .  2  Agra  106 

Shadee  Ram  v.  Surma    .         .  2  Agra  110 

Lutchmun  v.  Jogul  Kishore  ,     3  Agra  99 

Muhammad  valad    Abdul  Mulna  v.  Ibrahim 
VALAD  Hasan  ...         3  Bom.  A.  C.  160 

Pakvati  v.  Bhiku  .  4  Bom.  A.  C.  25 

Ajuram  Maniram  v.  Kusaji    4  Bom.  A.  C.  43 

GoLucK   Chunder   Dutt   v.    Anunt   Kishore 
Gossain  .         .         .         .  25  W.  R.  38 
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86. 


Civil   Procedure 


Code.  After  a  case  is  closed  in  the  lower  Court  and 
is  brought  up  on  appeal  to  the  superior  Court,  it 
cannot  be  remanded  for  re-trial  on  fresh  evidence  on 
the  ground  that  the  Judge  below  failed  to  try  one  of 
the  issues.  The  Court  of  appeal  is  bound,  under 
s.  353,  Act  VIII  of  1859,  to  decide  the  case  itself. 
FrzooLtrs"  Beebee  v.  Omdah  Beebee 

10  W.  B.  469 

37. Omission      to     try  issue — 

Beversal  of  finding  on  first  issue — Omission  to 
decide  second  issue.  The  findmg  of  the  Court  below 
on  the  first  issue  being  reversed,  the  suit  was  re- 
manded for  trial  of  the  second  issue,  the  Judge 
having  omitted  to  determine  that,  and  the  defend- 
ant not  having  given  the  evidence  upon  i*,  in  con- 
sequence of  the  first  issue  being  found  for  him  on 
the  evidence  given  by  the  plaintiff.  Magaxbhai 
Hemchand  r.  Maschabhai  Kai.lia>-cha>d 

3  Bom.  O.C.  79 


38. 


Civil    Procedure 


39. 


40. 


41. 


Code,  1859,  ss.  351,  352.  In  remanding  a  case  to  a 
Court  of  first  instance  for  the  trial  of  an  issue  which 
that  Court  had  been  directed  to  try,  but  had  not 
tried,  a  Judge  was  held  to  have  acted  with  strict 
propriety  and  in  conformity  with  the  provisions  of 
88.  351  and  352,  Act  VIII  of  1859.  Ram  Chasd 
MooKEBJEE  r.  Kajiesee  Debea     10  W.  E.  236 

-Finding  on  issues 


framed.  The  High  Court  will  not  in  a  special  appeal 
remand  the  case  where  there  has  been  a  distinct 
finding  by  the  District  Judge  on  the  only  issue 
framed  by  him,  though  he  may  have  omitted  to 
find  on  another  issue  raised  before  the  Mxmsif,  but 
not   called   for  by  other   party  on  appeal.     MoTi 

BhAGVAJS    f.    HaEJIVAIT    GlEDHrKDAS 

2  Bom,  34  :  2nd  Ed.  32 


Civil  Procedure 


Code,  1859,  s.  352.  VThere  the  lower  Court  had 
decided  a  case  on  the  merits  and  the  Appellate  Court 
did  not  find  that  there  had  been  any  omission  to  try 
any  issue  or  determine  any  question  essential  to  the 
decision  of  the  case  on  the  merits,  or  that  further 
evidence  was  necessary  to  enable  it  to  determine 
any  such  issue  or  question  : — Held,  that  the  Appel- 
late Court  was  in  error  in  remanding  the  case  under 
s.  352  for  a  fresh  trial  iL\HESH  Chttsdra  Das  v. 
Madhab  Cha>dea  Sibdae 

2  B.  li.  E.  S.  N.  13  :  10  W.  E.  388 


InsuflBcieney  of  evidence  for 


decision  of  material  issue — Civil  Procedure 
Code,  18-59,  ss.  351,  354.  Where  there  is  no  suffi- 
cient evidence  before  the  Appellate  Court  for  the 
disposal  of  an  issue  which  is  material  to  the  deter- 
mination of  the  suit,  the  proper  course  to  be  followed 
is  to  remand  the  case  under  s.  354  and  not  under 
8  351.    Ram   Peeshad   v.    Kishxa    3  Agra  146 

42.  . Cifi7  Procedure 

Code,  1859,  s.  354.  Where  an  Appellate  Court  finds 
that  there  is  no  evidence  upon  the  record  to  enable 
it  to  decide  a  question  at  issue  between  the  parties. 


EEMA  WD— con  W. 

2.  GROUNDS  FOR  REMAND— co:T/<f. 
and  remands  the  case  under  s.  354  of  the  Code 
for  additional  evidence,  it  ought  to  require  such 
evidence  with  the  finding  of  the  first  Court  to  be 
gent  up  to  it  for  decision.  Shx-mboo  CHvynES 
SuEyoKAR  r.    RrssicK  Chttndeb  Chitsg 

15  W.  E.  346 


43. 


Abserhce    of  evi- 


dence on  material  issite.  The  lower  AppeUate 
Court  has  no  power  to  remand  a  case,  which  has 
come  before  it  on  appeal,  to  the  Court  of  first  in- 
stance for  a  second  trial,  except  where  the  first  Court 
has  decided  the  case  upon  a  preliminary  issue  in 
such  a  way  as  to  cause  an  absence  of  material  evi- 
dence bearing  upon  the  issues  on  the  merits  be- 
tween the  parties.  Lalla  Shoobh  Nakain  v. 
NrBsrs-GH  NABArs-  .         .     20  W.  B.  148 


44. 


Case  decided  on  prelimin- 


ary point — Hearing  en  (nlire  ividtnce.  Where 
all  the  evidence  has  been  taken  ard  the  ca.e  de- 
cided on  a  preliminary  point,  no  remand  should  be 
made.     Rama  Koer  v.  Lala  Bhugwax  Lall 

22  W.  E.  224 

45.  Point  not  raised    in  Court 

below — Sufficiency  of  evidence  for  dfcision.  The 
Appellate  Court  will  not  remand  a  case  for  re-trial  on 
a  point  not  raised  in  the  Court  below  if  the  evidence 
already  recorded  is  sufficient  to  enable  the  Appellate 
Court  itself  to  decide  the  point.  Haeidas  Puesho- 
TAM  v.  Ga>ible  ....         12  Bom.  23 

46.  Decision  on  sufficient  evi- 
dence— Appellaie  Court — Improper  remand.  A 
case  should  not  be  remanded  when  the  AppeUate 
Court  is  of  opinion  that  the  lower  Court  caimot  pro- 
perly come  to  a  different  decision  upon  the  evidence 
than  that  to  which  it   has  already  come.     Boxo- 

MALEE   ChTEX   MYTEE   f.    ShOBOOP   HoOTAIT 

14  W.  E.  60 


47. 


Decision    on    preliminary 


point — Appellate  Court  having  all  the  evidence 
before  it.  Where  a  lower  Appellate  Court  has  before 
it  all  the  evidence  which  the  parties  wish  to  adduce 
and  decides  upon  a  prehminarj'  point  (e.g.,  the 
genuineness  of  a  pottah),  it  has  no  authority  to 
remand  the  case,  but  should  itself  try  it.  Ram 
Joy  Sect  v.  Nrsno  Moyee  Dabea 

10  W.  E.  374 


48. 


Decision  on  one  issue  out 


of  many — Deci-non  after  hearing  all  the  evidence 
—Civil  Procedure  Code,  1882,  ss.  562,  56.5,  566— 
Illegal  order  of  remand.  A  District  Munsif.  having 
taken  all  the  evidence  offered  on  the  issue  in  a  suit, 
disposed  of  the  suit  upon  his  finding  on  one  of  the 
issues  without  deciding  the  rest.  On  appeal  the 
District  Judge  reversed  the  decree  and  remanded 
the  suit  for  the  trial  of  the  issues  left  untried.  Heldy. 
that,  under  s.  562  of  the  Code  of  Civil  Procedure, 
the  order  of  remand  was  illegal.  Ajima  v.  Kun- 
HTTN-ST       .         .         .  i;  Ii.  E.  9  Mad.  355 


49. 


Trial   on    one    of    several 


issues— Cin7  Procedure  Code,  ss.  .562,  563.  .564,  566 
— Reversal    on    that    issue    on    appeal.     In   a  suit 
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for  possession  of  property  by  right  of  inheritance 
the  Court  framed  six  issues,  four  of  which  it  tried 
and  decided.  With  reference  to  its  finding  upon 
the  principal  of  these  issues,  which  related  to  the 
plaintiff's  legitimacy,  the  Court  dismissed  the  suit, 
observing  that  in  the  view  which  it  took  of  the 
case,  the  determination  of  the  remaining  issues  was 
unnecessary.  Some  of  the  defendants  had  filed  a 
statement  of  defence  upon  which  no  issues  were 
framed,  and  no  evidence  taken,  apparently  in  conse- 
quence of  the  attention  of  the  Court  being  directed 
almost  exclusively  to  the  main  issue  as  to  the 
plaintiff's  legitimacy.  There  was  no  formal  order 
excluding  evidence  on  any  point.  On  appeal,  the 
High  Court  reversed  the  first  Court's  finding  on 
the  issue  with  reference  to  which  the  suit  had  been 
dismissed  below.  Held,  by  Edge,  C.J.,  and  Mah- 
MOOD,  J.  (Straight,  J.,  dissenting),  that  s.  562  of 
the  Civil  Procedure  Code  applied  not  only  to  cases 
where  the  first  Court  had  expressly  excluded  evi- 
dence, but  also  to  cases  where  the  parties  were  or 
might  have  been  misled  by  the  act  of  the  Court  as  to 
the  issues  or  the  evidence  necessary,  and  where,  in 
consequence  of  the  Court  erroneously  considering 
one  issue  only,  the  parties  did  not  tender  or  bring 
forward  their  evidence  ;  and  that,  as  in  the  present 
case,  evidence  had  been  excluded  in  this  broad  sense, 
s.  562  (the  operation  of  which  in  such  cases  should 
be  rather  expanded  than  limited)  was  apphcable, 
and  the  case  should  be  remanded  for  trial  of  the 
remaining  issues.  Held,  by  Straight,  J.,  contra, 
that,  with  reference  to  ss.  562,  563,  and  564,  the 
case  could  not  be  remanded  under  s.  562,  because 
it  had  not  been  disposed  of  upon  a  preliminary 
point,  so  as  to  exclude  evidence  of  fact,  and  the 
Court  should  therefore  proceed  to  dispose  of  it 
upon  the  evidence  on  the  record,  if  any  ;  and  that 
an  issue  should  be  remitted  to  the  lower  Court  under 
s.  566.  Mumammad  Allahdad  Khan  v.  Muham- 
mad Ismail  Khan        .  I.EIi.*.R.  10  All.p89 


50. 


Omission  to  decide  on  point 


for  decision.  The  District  Judge  not  having  come 
to  any  positive  finding  in  his  decree  on  the  point  for 
decision  laid  down  by  himseK  on  appeal,  the  suit 
was  remanded  for  a  trial  on  the  merits.  Ramdas 
Sakhaelal  v.  Gangadhar  Raghunath  Dongre 

2:;Boin.  186  :  2nd  Ed.  178 

51.  Order  of  execution  on  in- 


sufficient evidence — Duty  of  Appellate  Court. 
When  a  lower  Court,  on  insufficient  evidence  of 
a  decree  having  been  kept  in  force,  orders  execution, 
the  Appellate  Court  should  not  summarily  reverse 
the  order,  but  should  remit  the  case,  that  the  decree- 
holder  may  give  further  proof  of  the  fact.  Nn.- 
KUNT  Chuckerbtttty  V.  Sheo  Narain  Koonwar 

8  W.  R.  276 

52.     Omission    to     decide     on 

merits  of  case — Suit  dismissed  ov,  preliminary 
point — Power  to  decide  case  if  reversed  on  that 
point  on  appeal — Remand.  When  a  Court  of  first 
instance,  after  taking  evidence,  dismisses  a  suit 
upon   a   preliminary  objection   without  giving    a 


REMAND— co«f(Z. 

2.  GROUNDS  FOR  REMAND— con/rf. 

decision  upon  the  merits  of  the  case,  and  the  decree 
is  reversed  on  appeal,  the  Court  of  appeal,  if  it 
considers  the  evidence  on  record  sufficient,  may  de- 
cide the  case  and  is  not  bound  to  remand  it  for  trial 
under  s.  562  of  the  Civil  Procedure  Code,  1877. 
Bandi  Sxjbbayya  v.  Madalapalli  Subanna 

I.  L.  R.  2  Mad.  96 


53. 


Decision  by  lo-wer  Court  of 


preliminary  point — Civil  Procedure  Code,  1859, 
s.  351.  An  Appellate  Court  is  not  justified  in  send- 
ing back  a  case  for  re-trial  under  s.  35  of  the  Code 
of  Civil  Procedure,  merely  because  the  lower  Court 
has  disposed  of  it  upon  a  preliminary  point,  unless 
such  point  has  been  so  disposed  of  as  to  exclude 
evidence  of  fact  which  appears  to  the  Appellate 
Court  essential  to  the  rights  of  the  parties.  Joo(J- 
maya  Debia  v.  Ramchtjnder  Chatterjee 

10  W.  R.  378 


54. 


Evidence    insuflBLcient   for 


decision  on  merits — Decision  in  favour  of  suit 
1  proceeding,  reversing  lower  Courtis.  The  Judge 
;  after  disposing  of  the  case  on  the  only  point  on 
,    which  the  Munsif  had  decided, — viz.,  whether  there 

was  a  cause  of  action, — and  having  satisfied  him- 
i  self  that  there  was  not  sufficient  evidence  on  the 
!  record  to  enable  him  to  pass  a  proper  decision  upon 
i  the  merits,  was  held  clearly  right  in  remanding  the 
j  case  to  the  Munsif.  Brommo  Moyee  Debia  v. 
•  KooMODiNEE  Kant  Banerjee.  Buroda  K.\nt 
i    Banerjee  v.   Koomodinee  Kant  Banerjee 

17  W.  R.  466 


55. 


Evidence    sufficient,     but 


further  inquiry  necessary — Reference  of  issue 
for  trial — Civil  Procedure  Code,  1859,  s.  354. 
S.  351,  Act  VIII  of  1859,  is  meant  for  those  cases  in 
which  a  lower  Court  has  disposed  of  a  case  on  a 
purely  preliminary  point.  When  abundant  evi- 
dence has  been  taken,  if  the  lower  Appellate  Court 
think  any  further  inquiry  necessary,  the  proper 
course  is  not  to  remand  the  case  to  the  lower  Court, 
but  to  frame  an  issue  and  to  refer  the  same  to  the 
lower  Court  for  trial  under  s.  354.  Ram  Chttnder 
GooPTA  V.   Bhagessur  Surma.  W.  R.  1864,  357 

LucHiiuN  Lall  Doobey  v.  Hursohoy  Lall. 

W.  R.  1864,  361 

Hureenarain  Gossain  v.  Sumbhoonath  Mun- 
DUL 1  W.  R.  6 

Herrikosima  v.  Stephenson     .     1  W.  R.  298 

Hills  v.  Osman  Biswas   .         .       25  W.  R.  35 

Bungo  Chunder   Banerjee  v.  Chunder  Nath 
Chuckebbutty    .         .         .'25  W.  R.  47 

GoLucK  Chunder  Sen  v.  Puresh  Mahqm^d. 

25  W.  R.  284 


56. 


Preliminary    issue    as    to 


right  to  bring  suit — Remand  for  trial  on  merits. 
Where  a  suit  for  rent  was  decided  and  dismissed  by 
the  lower  Court,  on  the  issue  whether  or  not  the 
plaintiff's  title  to  sue  could  be  made  out : — Held, 
that  it  was  not  competent  to  the  lower  Appellate 
Court  to  remand  the  case  in  order  that  it  might  be 
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tried  on   its  merits.     Gopal  CnrxDEB  GooHO   r- 
JCOGODUMBA  DossiA  .       10  W.  E.  411 


57. 


-  Dismissal  of  suit  as  brought 


in  wrong  Court —  Suit  instituted  in  Revenue 
instead  of  Civil  Court — Appellate  Court,  duty  of— 
y.-W.  p.  Bent  Act,  ISSl,  e.  208.  Where  a  suit 
instituted  in  the  Revenue  Court  is  dismissed  by  the 
Court  of  first  instance,  on  the  ground  that  it  should 
have  been  instituted  in  the  Civil  Court,  and  the 
Appellate  Court  aflBrms  the  decision  of  the  first 
Court,  the  Appellate  Court  should,  under  s.  208  of 
the  N.-W.  P.  Rent  Act,  1881,  remand  the  case  to 
the  Civil  Court  competent  to  entertain  it  for  dis- 
posal on  the  merits.  Ahmad-ud-du.'  KnAir  v. 
ilAjLis  Rai  .         .    I.  Ii.  B.  5  AIL  438 


58. 


N.-W.  P.  Beni 


Act  (XII  of  1S81),  s.  208 — Jurisdiction,  suit  dis- 
missed on  ground  of  iranf  of.  An  Assistant  Collector 
dismissed  a  suit  without  considering  the  merits,  on 
the  ground  that  it  was  not  cognizable  by  a  Revenue 
Court.  On  appeal,  the  District  Judge  held  that  it 
was  unnecessary  to  determine  the  question  of  juris- 
diction, as  he  had  power  in  any  event,  under  s.  208 
of  the  X.-W.  P.  Rent  Act,  to  remand  the  suit  to  the 
Assistant  Collector,  and  he  remanded  it  accordingly. 
Held,  that  the  Judge  had  rightly  construed  s.  208  of 
the  Rent  Act,  and  that  the  remand  was  proper. 
Ahmad-ud-din  Khan  v.  Majlis  Bai,  I.  L.  B.  5  AH. 
438,  distinguished.     Giewab  Sisgh   v.   Sita  Ram 

I.  L.  E.  10  All.  31 


59. 


Suit      instituted 


in  Bevenue  instead  of  Civil  Court — ^A'.-IF.  P.  Bent 
Act,  1881,  ss.  207,  208.  In  a  suit  instituted  in  the 
Court  of  an  Assistant  Collector,  an  objection  was 
taken  that  the  suit  was  not  maintainable  in  the 
Revenue  Court.  The  objection  was  allowed  and 
the  suit  dismissed.  On  appeal  by  the  plaintifF,  the 
Assistant  Collector's  decision  was  afifirmed.  The 
Appellate  Court  had  not  before  it  the  materials 
necessary  for  the  determination  of  the  suit.  Held, 
reading  "together  ss.  207  and  208  of  Act  XII  of  1881 
fN.-W.  P.  Rent  Act),  that  though  the  objection  to 
the  jurisdiction  was  taken  in  the  first  Court  and 
repeated  before  the  Appellate  Court,  the  latter 
should  only  have  fro  tanto  entertained  it  for  the 
purpose  of  determining  to  what  Court  it  should 
direct  its  order  of  remand,  and  should  not  have 
passed  an  order  the  effect  of  which  was  to  maintain 
the  dismissal  of  the  suit.  Debi  Sarax  Lat.  r. 
Debi  Sabax  Upadhia     .  L  L.  E.  6  All.  378 

SffEO  Prasad  v.  As-bxtsdh  Sdtgh. 

I.  Ii.  E.  6  AU.  440 

60.  Eeversal  of  lower  Court  on 

point  of  limitation — Trial  on  merits  and  li- 
mitation— Remand  for  trial  on  merits.  The  lower 
Court  foxmd  the  suit  barred  by  limitation,  but  also 
heard  and  dismissed  the  suit  on  its  merits.  Held, 
that,  though  in  appeal  Umitation  be  held  not  to  bar 
the  suit,  there  should  be  no  remand  for  re-trial 
on  the  merits.  Keeteexakais  Chowdhey  r. 
PEETHxyAEAEf  Chowdhby     .         .      1 W.  E.  32 
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BL  Suit   held  not    barred  by 

limitation — Trial  on  merits — CivU  Procedure 
Code,  1859,  s.  351.  Where  an  Appellate  Court 
decides  that  a  suit  is  not  barred  by  limitation  after 
it  has  taken  evidence  and  gone  into  the  whole  case 
the  decision  is  not  one  within  s.  351,  and  the  Court  is 
not  competent  to  remand  the  case,  but  ought  to 
try  it  upon  the  evidence.  Hrssrx  Ali  CnowDHfiy 
V.  Ma>oowar  Ali       .         .         .     21  W.  B.  413 


62. 


Decision  on  limitation  and 


on  the  merits — Insufficiency  of  evidence — Civil 
Procedure  Code,  1859,  ss.  353,  357 — Power  to 
remand.  Where  the  Court  of  first  instance  decides 
both  on  the  general  merits  and  the  plea  of  limita- 
tion, and  the  Judge  of  the  Appellate  Court  con- 
siders that  the  evidence  upon  the  record  is  not  suffi- 
cient to  allow  of  a  satisfactory  judgment,  and  that 
he  is  in  a  position  legally  to  order  further  evidence 
to  be  taken,  he  ought  to  proceed  in  the  manner 
provided  in  ss.  354  to  357  of  the  Code  of  Civil  Pro- 
cedure, but  has  no  right  to  set  aside  the  first  Court's 
decree  and  remand  the  case  for  re-triaL  GooBOO 
Pebshad  Dutt  v.   Sbeesath  Baiterjeb 

15  W.  B.  314 


63. 


Decision  on  merits — Insuffi- 


ciency of  evidence — Civil  Procedure  Code,  1S59, 
8.  354.  When  the  decision  of  a  lower  Court  is  not  on 
a  preliminary  point,  the  lower  Appellate  Court  can- 
not remand  the  suit  to  that  Court  with  directions  to 
take  further  evidence  and  to  re-try  the  case,  but  the 
appeal  must  be  kept  pending  on  the  file,  and  the  re- 
cord must  be  sent  to  the  lower  Court,  with  orders 
to  take  the  necessary  evidence.  K  at.t.ee  Sr^fKrs 
Roy  v.  Kishto  Doolal  Chowdhby 

W.  B.  1864,  296 

64. Additional  evidence — Issue, 

trial  of,  by  lower  Court — Defect  of  parties — Successor 
of  Judge  making  remand,  jxncer  of.  When  an 
Appellate  Court  remands  a  case  under  s.  351  of 
the  Civil  Procedure  Code,  1859,  for  the  trial  of  an 
issue  which  the  lower  Court  may  have  omitted  to 
raise  or  to  try,  it  is  not  limited  to  the  evidence 
then  on  the  record,  but  may  keep  the  case  pending 
on  its  own  file  until  the  return  of  the  first  Court's 
finding  on  the  issue,  with  the  evidence  recorded  on 
the  trial  thereof,  or  the  Appellate  Court  may  itself 
try  the  issue  so  raised.  Where  the  evidence  is 
aiccepted  by  a  Subordinate  Judge  as  sufficient  to 
warrant  a  decree,  and  the  case  is  only  remanded  for 
a  defect  of  parties,  his  successor  is  justified,  when 
the  case  is  returned  by  the  first  Court,  in  respecting 
the  former  judgment  and  looking  upon  the  evi- 
dence as  prima  facie  good  and  sufficient.  Wise  r. 
ISHA>-  Chtxdek  Baxebjee  .    14  "W.  E.  380 


65. 


Decision  as  to  costs — Power 


to  remand  case  for  trial  on  merits  where  appeal  is 
only  as  to  costs.  On  an  appeal  as  to  costs  only,  the 
Appellate  Court  had  no  jurisdiction  to  return  the 
case  for  trial  on  its  merits.  Muthba  Pebshad  v. 
BrxDEE  Roy     .         .         .         .       4  N.  W.  20 


66. 


—    Decision  on  second  trial- 


Irtsufficiency   of   evidence — Evidence    taken   at   first 


(     10435     ) 


DIGEST  OF  CASES. 


(     10436     ) 


BEMAND— con<(Z. 

2.   GROUNDS  FOR  REMAND— coji/cZ. 

trial.  In  a  suit  to  obtain  possession  of  miras  land 
the  Court  of  original  jurisdiction  decreed  for  plaint- 
iff on  the  evidence,  but  on  appeal  its  decision  was 
reversed,  on  the  ground  that  the  claim  had  not  been 
properly  valued,  and  plaintiff  was  permitted  to 
bring  a  fresh  action.  At  the  trial  of  the  second 
action  the  Munsif  recorded  his  previous  decree  and 
some  additional  evidence,  which  the  District  Judge 
on  appeal  considered  to  be  insufficient.  Held,  that, 
under  the  peculiar  circumstances  of  the  case,  the 
Judge,  if  not  satisfied  with  the  evidence  taken  at 
the  second  trial,  should  have  allowed  the  plaintiff 
to  give  again  the  evidence  adduced  at  the  former 
trial.  The  lower  Court's  decree  was  therefore 
reversed,  and  the  suit  remanded  in  order  that  this 
might  be  done.  JoTi  bin  Nimbaji  v.  Somaji  bin 
Bapaji  GtJKAv   ....         1  Bom.  166 


67. 


Decision  as  to  admission  of 


evidence — Additional^  evidence — Civil  Procedure 
Code,  1859,  s.  354.  The  defendant  pleaded  payment 
and  produced  a  letter  of  acknowledgment  said  to 
have  been  written  by  the  plaintiff.  The  plaintiff 
denied  its  genuineness,  and  the  Principal  Sudder 
Ameen  rejected  the  testimony  of  two  pyadas  who 
deposed  to  the  payment.  On  appeal  the  Judge 
remanded  the  case,  requiring  the  lower  Court  to 
give  the  appellant  the  opportunity  of  proving  the 
letter,  and  after  recording  a  fresh  finding  to  return 
the  case  to  his  Court.  Held,  that  the  lower  Court 
was  bound  to  pronounce  a. distinct  opinion  as  to  the 
value  of  the  evidence  and  not  to  have  rejected  it 
altogether.  Held,  also,  that  the  Judge  was  wrong 
in  remanding  the  case  under  s.  354,  Act  VIII  of 
1859,  as  he  could  have  decided  the  case  himself 
taking  such  additional  evidence  as  might  appear 
necessary.     Runpal  Singh  v.  Joy  Mungul  Singh 

11  W.  K.  106 


68. 


Finding  on    evidence — Im- 


proper remand — Duty  of  Appellate  Court.  Where  the 
ground  of  regular  appeal  to  the  lower  Appellate 
Court  was  that  the  Court  of  first  instance  ought  to 
have  found  that  an  ijara  existed  it  was  the  duty 
of  the  Appellate  Court  to  determine  whether  that 
fact  had  been  proved  and  not  to  remand  the  case 
for  re-trial.     Mahomed  Ahsan  v.  Mahomed  Yasin 

9  W.  K.  106 


69. 


Issue  of  minority  raised  on 


appeal — Facts  entitling  mortgagee  to  decree. 
Where,  in  a  suit  to  make  absolute  a  conditional  sale 
and  to  obtain  a  share  in  a  certain  village  mortgaged 
to  plaintiff  (the  usual  year  of  grace  having  been 
given  and  money  been  paid  into  Court  in  satisfac- 
tion considerably  after  the  term  allowed  by  law), 
there  is  no  issue  respecting  the  minority  of  some  of 
the  mortgagors,  the  case  will  not  be  sent  back  to  the 
Appellate  Court  for  inquiry  whether  certain  of  the 
mortgagors  were  minors,  or  whether  the  others 
mortgaged  for  such  purposes  as  would  bind  the 
minors,  notwithstanding  one  of  the  lower  Courts 
has  found  the  fact  of  the  minority  of  one  of  the  mort- 
gagors.    SUBDUL  V.  BtTLDEO      .  .    2  N".  "W.  23 


B.'E'M.AND—contd. 

2.  GROUNDS  FOR  REMAND— cowcZd 

70.  Case  inconsistent  with 
plaint — Power  of  Appellate  Court  to  remand — Civil 
Procedure  Code,  1859,  a.  354-  If  the  Appellate 
Court  is  of  opinion  that  the  plaintiff,  in  argument 
before  itself,  is  endeavouring  to  obtain  something 
other  than  what  he  claims  in  the  plaint,  it  is  bound 
to  dismiss  the  suit ;  but  if  it  thinks  that  the  plaint 
can  be  reconciled  with  the  argument  used  on  the 
appeal,  and  the  case  resulting  is  supported  by  the 
evidence,  it  is  bound  to  determine  the  appeal' — not 
to  make  an  order  under  Act  VIII  of  1859,  s.  354. 
TiLTJCK  Chunder  Dutt  Chowdhey  v.  Bkojo  Soon- 
DUR  Mitter      ....       24  "W.  E.  121 

71.  Decision  of  only  portion  of 

claim. — Improper  order  of  remand — Confirmation 
of  portion  of  case  while  remanding  substantial 
isstie-  A  lower  Appellate  Court  which  remanded  a 
suit  to  the  first  Court  for  decision  of  the  substantial 
part  of  the  dispute  should  not  have  confirmed  the 
decision  of  the  first  Court  regarding  only  one  part  of 
the  claim.  Madhub  Chunder  Dey  v.  Ram  Dyal 
GuHo 8  "W.  B.  303 


72. 


Remand — Preli- 


tninary  point — Suit  decided  unth  reference  to  some  only 
of  several  issues  framed.  Held,  that  it  is  competent  to 
an  Appellate  Court  to  remand  a  case  under  s.  562 
of  the  Code  of  Civil  Procedure  where  the  Court  of 
first  instance  having  framed  issues  and  recorded  all 
the  evidence  has  decided  the  suit  with  reference  to 
its  finding  upon  one  or  more  of  the  issues  framed  by 
it,  leaving  other  issues  undecided.  Sheofimbar  Singh 
V.  Lallu  Singh,  I.  L.  R.  9  All.  30  foot-note,  and 
Ramchamdra  Joishi  v.  Kazi  Hassim,  I.  L.  R.  16  Mad. 
207,  followed.    Mata  Din  v.  Jamna  Das  (1905) 

I.  li.  B.  27  All.  691 


1. 


3.  SECOND  REMAND. 
—  Po"wer  of  Appellate  Court — 


Decree  reversed  on  appeal — Error  or  defect  affect- 
ing merits  of  case  or  jurisdiction.  An  Appellate 
Court  can  remand  a  case  a  second  time  on  account  of 
error,  defence,  or  irregularity  of  procedure  in  passing 
a  decree  or  order,  provided  the  error,  defect  or 
irregularity  be  such  as  to  affect  the  merits  of  the 
case  or  the  jurisdiction  of  the  Court.  When  a  suit 
has  been  regularly  heard  and  determined,  and  on 
appeal  the  decree  is  reversed,  the  Appellate  Court 
has  the  discretionary  power  to  remand  the  case 
only  if  the  decree  should  have  been  upon  a  preli- 
minary point,  and  have  the  effect  of  excluding  the 
consideration  of  evidence  essential  to  the  rights  of 
the  parties.  Muniappah  Naidu  v.  Iyasamy 
Mudely 5  Mad.  313 


2. 


Omission  to  carry  out  first 


order  of  High  Court — Substantial  trial  on  the 
merits.  Where  the  lower  Court  had  not  fully  car- 
ried out  an  order  of  the  High  Court  remanding  the 
case,  but  the  case  appeared  to  have  been  substan- 
tially tried  fully  on  its  merits,  the  High  Court 
thought  there  should  not  be  a  second  remand. 
Kasheenath  Deb  v.  Shibessukee  Debia 

8  W.  R.  503 
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DIGEST  OF  CASES. 
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3EM  AND— contd. 


3. 


3.  SECOND  REMAND— concW. 
Remand  after  trial  and  deci- 


sion on  evidence — Appellate  Court,  jxncers  of — 
Objection  taken  on  appeal — Ad  VIII  of  1859, 
8.  351 — Costs.  A  lower  Appellate  Court  is  not  com- 
petent to  remand  a  case  for  a  second  decision,  ex- 
cept as  provided  by  s.  351,  Act  \T;II  of  1859,  and 
therefore  has  no  power  to  remand  a  case  when  a 
Court  of  first  instance  has  investigated  the  merits 
of  the  case  and  passed  its  judgment  upon  the  evi- 
dence. The  objection  that  a  case  has  been  im- 
properly remanded  by  the  lower  Appellate  Court 
can  be  taken  in  special  appeal  from  the  decree  passed 
upon  the  remand,  although  a  special  appeal  might 
have  been  preferred  from  the  order  of  remand, 
but  the  appellants  were  held  not  entitled  to  their 
costs,  Majoram  Ojha  v.  Nn-MONEY  ScsGH  Deo 
13  B.  L.  E.  198  :  21  W.  R.  326 

BEEfDABUX  DeY  V.  BiSOKA  BiBEE 

13  B.  L.  R.  200  note  :  13  W.  R.  107 
4.  Form  of  second  order  of  re- 


mand— Defects  in  lower  Court's  judgment  on  first 
remand.  A  lower  Appellate  Court,  in  remanding  a 
case  a  second  time,  ought  to  state  what  the  main 
requirements  of  the  first  order  were,  and  how  the 
lower  Court's  decision  shows  that  they  have  not 
been  carried  out.  Radhabtjxlub  Sttkma  v.  Asttsd- 
MOYEE  Debea     .         .        W.  R.  1864,  Mis.  39 

4.  PROCEDURE  ON  REMAND. 

1.   Order   of  remand,  effect  of 

— Civil  Procedure  Code,  1859,  s.  354.  An  order  of 
remand  to  a  lower  Appellate  Court  imphes  a  reversal 
of  the  fijrst  judgment  of  that  Court.  Kebul  Ki- 
SHE>-  MOZOOMDAK   V.    Ambax>a     ,        7  W.  R.  623 


2. 


Re-opening        of 


entire  case-  The  effect  of  an  order  of  remand  for  a 
new  trial  is  entirely  to  nullify  the  first  decision  and 
to  re-open  the  whole  case.     Takisee  Kast  Lahoo- 

EEE    V.    KOOKJ    BeHAREE    AwASTEE 

12  W.  R.  112 


3. 


Remand    for    re- 
Where  a  suit  was 


trial — Re-opening  of  whole  case. 
remanded  by  the  lower  Appellate  Court  for  a  "  re- 
trial "  the  intention  of  the  order  of  remand  was  held 
to  be  that  the  whole  case  was  to  be  gone  into  de 
novo,  the  plaintiff  being  allowed  to  prove  her  case 
in  any  way  she  could.  GuDADHrE  Durr  r.  Shushee 
MoNEE  DossiA     .         .  .         .       21  W.  R.  7 

4. Re-opening      of 

case  as  regards  limitation — Res  judicata.  Where  a 
case  is  sent  back  for  trial  on  its  merits,  the  order  of 
remand  shuts  out  objections  regarding  Umitation  or 
res  judicata.  Sheo  Sahoy  Tewaree  v.  Ram 
Pebshad    Nasads    Tewaree     .     24  W.  R.  333 

5.  Power     of    Court  hearing 

remanded  cases — Remand  on  particular  issue — 
Power  to  proceed  on  other  issues.  A  Court  to  which 
a  case  is  remanded  for  re-trial  on  a  particular  issue 
amongst  others,  cannot,  on  remand,  allow  that  issue 
to  be  abandoned,  and  proceed  to  try  the  case  upon 


the  other  issues  raised. 
JOYilALA  Dasi  . 

6.  — 


REMAITD— «m/d. 

4.  PROCEDURE  ON  REMAND— (»n(<i. 

Shib  Chtxdeb  Lahiri  r. 
.     7  C.  li.  R.  103 

Remand     on    one 

point — Re-opening  of  others.  When  a  case  is  re- 
manded to  the  lower  Appellate  Court  for  decision  of 
a  question, — e.g.,  one  of  title, — that  Court  has  no 
authority  to  go  beyond  the  order  of  remand  and  re- 
open a  matter  already  adjudicated  upon  between 
the  parties.  Shaheb  Tewaree  v.  Kishobee 
Sahoy  Sdtgh  .         .         .      24  W.  R.  230 


7. 


Remand  for     trial 


of  issue  under  s.  354,  Civil  Procedure  Code,  1859, 
effect  of.  Where  an  Appellate  Court,  in  pursuance 
of  Act  VIII  of  1859,  s.  304,  sends  an  issue  down  to 
the  fiirst  Court  in  order  that  such  evidence  as  the 
parties  desired  to  adduce  upon  it  may  be  taken  and 
returned,  the  result  is  not  to  remand  the  case  for 
re-trial,  the  first  Court  being  functus  officio  in 
respect  to  such  portion  of  the  matter  as  it  had  al- 
ready considered  and  determined.  Gossaix  Dow- 
LUT  Geer  v.  Bissessur  Geer        .     22  W.  R.  207 


8. 


Case       remanded 


for  consideration  except  on  one  point — Finding  of 
error  on  that  point.  Where  a  case  was  remanded 
for  reconsideration  of  the  whole  evidence  with  the 
exception  of  one  specified  point,  and  the  Judge 
after  consideration  came  to  the  conclusion  that  his 
finding  on  that  point  had  been  erroneous,  it  was 
held  that  he  could  not,  without  a  miscarriage  of 
justice,  allow  that  finding  to  remain  unchanged. 
HxTEEE  Nath  Shaha  v.  Issex  CHr>'DER  Shaha 

24  W.  R.  316 


9. 


Absence  of  Judge 


who  passed  decree — Jurisdiction  of  his  successor. 
Where  a  case  is  remanded  to  the  lower  Court  to 
record  reasons  for  its  judgment,  if  the  Judge  who 
passed  the  decree  is  absent,  the  superior  Court 
should  be  informed  of  it  by  his  successor.  Under 
such  circumstances,  his  successor  has  no  jurisdic- 
tion. Application  should  be  made  to  the  Bench 
which  granted  the  order  of  remand  for  an  order  for 
the  present  Judge  to  re-try  the  case  de  novo. 
JIaxick  Sett  v.  Khettermohtts  Gossamee 

1  Ind.  Jur.  N.  S.  101 


10. 


Remand    for    re- 


cord of  reasons — Re-trial  de  novo  by  Judge's  suc- 
cessor. When  a  case  is  remanded  to  a  particular 
Judge  merely  for  him  to  record  the  reasons  for 
his  finding,  his  successor,  if  the  deciding  Judge  has 
left  the  district,  acts  without  jurisdiction  when  he 
re-hears  the  whole  appeal  de  novo.  Bhy'rub  Sheet 
1-.  Khettur  Mohux  GossAts        .       5  W.  R.  124 

T.ATT.A  Bhoyro  Lall  v.  T.at.t.*  Mokooxd  Lal 

2  W.  R.  275 

IL  Remand  for  par- 
ticular issue — Right  to  open  case  in  full.  A  rent 
case  having  been  remanded  to  a  lower  Appellate 
Court  with  a  view  to  its  being  ascertained  whether 
an  amulnamah  produced  by  the  plaintiff  was  the 
same  as  a  pottah  filed  in  a  survey  case,  the  Judge 
found  that  it  was  the  same,  but  the  pottah  was  not 
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EEMAND— cow/cf. 

4.  PROCEDURE  ON  REMAND— co?i/d[. 

the  one  which  the  defendant  had  given  to  the  plaint- 
ifif  to  file  in  the  survey  case.  He  accordingly  re- 
versed his  predecessor's  decree  for  rent,  and  ad- 
judged plaintiff  to  pay  damages  under  s.  3,  Act  VI 
of  1862.  Held,  that  the  additional  finding  was  not 
opposed  to  the  order  of  remand  ;  that  the  whole 
case  was  reopened  ;  and  that  the  Judge  had  au- 
thority to  award  the  damages  without  appeal  on 
that  point.  Ram  Chandra  Stxbma  Chowdhry 
V.  Dagoo  Khax  .         .         .       10  W.  K.  339 

12.      Civil  Procedure 

Code,  1SS2,  s.  562 — Order  of  remand — Issues 
undecided — Procedure.  A  Subordinate  Judge  de- 
cided a  suit  on  the  ground  (i)  that  it  was  res  judi- 
cata ;  (ii)  that  it  was  barred  by  limitation.  On 
appeal,  the  Assistant  Judge  upheld  the  decree  on 
the  first-mentioned  ground  without  deciding  the 
point  of  limitation.  On  second  appeal,  the  High 
Court  reversed  the  Assistant  Judge's  decision, 
holding  that  the  suit  was  not  res  judicata,  and 
remanded  the  case  to  be  tried  on  the  merits.  On 
receipt  of  the  order  of  the  High  Court,  the  Assistant 
Judge  reversed  the  decree  of  the  Subordinate 
Judge  without  giving  any  decision  on  the  point  of 
limitation  and  remanded  the  case  to  the  Sub- 
ordinate Judge  to  be  tried  on  the  merits.  From 
this  order  the  defendant  appealed  to  the  High  Court. 
Held,  that  the  order  of  remand  by  the  Assistant 
Judge  was  unauthorized  under  s.  562  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  When  the 
High  Court  remanded  the  case  to  be  tried  on  the 
merits,  the  whole  case  was  left  open  to  the  Assistant 
Judge,  and,  before  he  could  reverse  the  Subordinate 
Judge's  decree,  he  was  bound,  under  s.  562  of  the 
Code,  to  determine  whether  the  decision  of  the  Sub- 
ordinate Judge  on  the  question  of  Umitation  was 
right  or  not.     Raisingji  v.  Baxvantrao 

I.  L.  K.  11  Bom.  663 


13. 


Civil     Procedure 


Code,  1882,  s.  566 — Power  of  Court  to  disregard 
finditigs  returned — Appeal  under  Letters  Patent, 
High  Court,  N.-W.  P.,  cl.  10.  A  single  Judge 
of  the  High  Court  hearing  a  second  appeal  made 
an  order  of  reference  under  s.  566  of  the  Code 
of  Civil  Procedure.  On  the  return  of  the  reference 
the  appeal  came  before  another  Judge,  who,  hold- 
ing that  the  reference  was  unnecessary  and  that  the 
original  findings  of  fact  in  the  Court  below  were 
sufficient  to  dispose  of  the  appeal,  disregarded  the 
findings  on  the  reference,  and  dismissed  the  appeal. 
In  appeal  under  s.  10  of  the  Letters  Patent,  it  was 
held,  that  it  was  competent  to  the  Judge  before 
whom  the  appeal  had  subsequently  come  to  dis- 
regard the  findings  on  the  order  of  reference.     Mtj- 

BARAK  HuSAIN  V.  BiHARI     .       I.  L.  B.  16  All.  306 


14. 


REMAND— con^cf. 

4.  PROCEDURE  ON  REMAND— con/d. 

open  to  the  parties  to  appeal  upon  the  whole  case, 
notwithstanding  the  appeal  already  had.  Rughoo 
NuNDUN  Pershad  Sinoh  v-  Chuttur  Paul  Singh 

10  W.  R.  335 


Case  remanded  on 


issue  of  limitation — Right  to  open  whole  appeal. 
In  a  case  remanded  to  the  lower  Appellate  Court 
for  trial,  by  the  Court  of  first  instance,  of  the  issue 
of  limitation,  which  the  appellant  had  not  been 
allowed  the  opportunity  of  meeting,  it  was  ruled 
that,  upon  the  decision  of  that  issue,  it  would  be 


15. 


Re-opening      of 


case.  Under  an  order  of  remand  in  a  boundary  suit 
in  which  the  Privy  Council  had  made  an  order  in  a 
former  appeal  : — Held,  that  the  High  Court  had  no 
power  to  go  behind  the  order  of  the  Privy  Council, 
and  that  so  much  of  the  High  Court's  decision  as 
re-opened  on  fresh  evidence  what  had  previously 
been  decided  must  be  set  aside,  but  that  the  evid- 
ence that  had  thus  been  brought  to  bear  on  the 
case  was  entitled  to  consideration  so  far  as  it  bore 
on  those  portions  of  the  suit  in  respect  of  which 
the  former  decision  of  the  Privy  Council  was  not 
conclusive.  Cotjrt  of  Wakds  v.  Leelanukd 
Singh        .         .         .         .     25  W.  E.  P.  C.  157 


16. 


Case       sent     by 


Judge  to  lower  Court  for  further  evidence.  In  a  suit 
for  enhancement  of  rent,  which  had  been  remanded 
to  the  lower  Appellate  Court,  with  the  instruction 
that  the  defendant  had  produced  sufficient  evidence 
to  raise  the  presumption  that  he  held  his  tenure  at  a 
fixed  rate  from  the  Permanent  Settlement,  and  that 
it  was  for  the  Judge  to  give  an  opinion  how  far  the 
plaintiff  was  able  to  rebut  that  presumption.  Held, 
that  there  was  nothing  objectionable  in  the  Judge 
directing  the  first  Court  to  hear  further  evidence 
upon  the  point.  Rakhai,  Chunder  Tewajree  v. 
KiNooEAM  Haldak     .         .         .     10  W.  B.  442 


17. 


Giving    evidence 


\  on  issue  raised  on  remand.     Where  a  case  is  re- 

'  manded  for  the  trial  of  an  issue  which  had  not  been 

;  laid  down  by  the  Court  which  tried  the  case,  the 

I  parties  are  entitled  to  have  the  opportunity  of  giving 
evidence  VL\yon  it,  although  the  order  of  remand  con- 

i  tains  no  express  direction  to  that  effect.     KiSTO 

;  Churn  Chuckerbutty  v.  Muggun  Chuckeebutty 

I  10  W.  E.  491 

i        18. Additional  evid- 

I  etice,  power  to  take.       Where  a  case  is  remanded 

I  with  a  view  to  some  special  evidence  being  taken, 

;  the  Court  receiving  the  order  of  remand  is  not  at 

i  liberty  to  allow  the  parties  to  produce  other  addi- 

'  tional   evidence.     Ram   Jeewan   Laijo   v.    Arjun 

I  Chowbey       .         .         .         .        10  W.  R.  303 

!        19.  _— — Object  of  remand 

\  —Civil  Procedure  Code,  1S59,  s.  354.     The  object 

1  of  a  remand  under  s.  354,  Act  VIII  of  1859,  is  not 

I  that  the  Judge  should  try  the  issues  on  the  evidence 

i  already   taken,   because  that  the  Court  sitting  in 

I  regular  appeal  can  do  for  itself,  but  that  he  should 

I  take  such  evidence  as  the  parties  may  have  to  offer 
for  the  determination  of  the  issues.     Abdool  Khy- 

:  RAT  V.  JUMALOODDEEN  HOSSEIN     .     10  "W.  E.  244 


20. 


Remand  to  Ap- 


pellate Court — Power  to  take  additional  evidence. 
Where  a  case  is  remanded  to  a  lower  Appellate 
Court  under  s.  354  of  the  Civil  Procedure  Code,  1859, 
the    Judge   may,  under    s.  355,  admit  additional 
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"RET/LANTi—coHid. 

4.  PROCEDURE  OX  REMAND— con«. 

evidence,  provided  he  records  his  reasons  for  doing 
so  on  the  proceedings  of  the  Court.  Kalikristo 
Tagobb  r.  JrDOo  I^ll  Muixick  .  24  W.  E.  20 


2L 


Taking  evidence 


24. 


Sxamination  of  'w^itnesses 
In    a    case    remanded    for   a 


— Fresh  evidence 
finding  as  to  whether  a  confirmatory  pottah  had 
been  really  given  or  not.  it  was  held  that,  as  the 
order  of  remand  did  not  restrict  the  Jndge  to  the 
evidence  on  the  record,  he  was  at  liberty  to  ex- 
amine the  witnesses  who  were  in  Court.  Ram 
SriTKZB  Sets  r.  Nilkast  Biswas 

20  W.  E.  392 

25,    Hearing    fresh   evidence — 

Hearing  defendant  urho  did  not  appear  on  original 
hearing.  When  a  suit  has  been  dismissed  upon  a 
preliminary  point,  and  the  decision  on  that  point  has 
been  reversed  by  the  Appellate  Court,  and  the  case 
goes  down  with  a  view  to  trial  on  its  merit*,  evid- 
ence may  properly  be  received  even  from  de- 
fendant who  had  appeared,  and  d  fortiori  from  a 
defendant  who  had  not  appeared.  Kooxa  Behaby 
AwrsTEE  f.  Tabi>"ee  Ka2«t  Lahokee 

8  W.  B.  285 


26. 


Objection  taken  at  former 


hearing  and  disposed  of^Eemand  for   re-hear 
VOL.  IV. 


on   remand — Potcer    to  take  additional  evidence  on  { 

remand  rchere  order  of  remand  does  not  so  order —  ' 

C»p»7  Procedure  Code,  ss.  562,  566,   and  568.     Suit  [ 

by  the  adoptive  daughter  of  a  temple  dancing  i 

woman,  deceased,  to  compel  the  trustees  of  the  j 

temple  to  permit  the  performance  of  a  certain  cere-  ; 
mony,  in  view  to  her  entering  on  the  duties  and 
emolument-s  attached  to  the  oflSce  of  her  adoptive 

mother.     On  second  appeal,  the  High  Court  direct-  j 

ed  the  return  of  a  findmg  on  the  issue  (previously  | 

framed,  but  not  tried)  whether  the  plaintiff's  adop-  | 

tion  was  valid.     Fresh  evidence  was  taken,  and  the  i 

finding  was  that  the   adoption  was  made  with  the  i 

intention  that  the  girl  should  be  prostituted  while  . 

she  was  stiU  a  minor.     He^d,  that  the  lower  Court  | 

had  power  to  take  additional  evidence  on  the  issue  \ 

remanded,  although  not  specially  authorized  to  do  I 

so  by  the  order  of  remand.     Kamalakshi  r.  Ram-  i 

SAMi  Chetti    .       .         .     I.  L.  E.  19  Mad.  127  j 

22.  Ci'.i7    Procedure  j 

Code,  8.  506 — Bemand    for  decision  of    particular  l 

issues.     When  a  case  is  remanded,  under  s.  566  of  i 

the  Code  of  Civil  Procedure,  to  the  lower  AppeDate  ! 

Court  for  findings  on  certain  issues,  it  is  not  com-  i 

Intent  to  that  Court  to  delegate  the  decision  of  i 

those  issues  to  a  Court  subordinate  thereto.     Sabri  ' 

V.  Gjlsisbi    .         .         .         I.  li.  E.  14JA11.  23  | 

23.  Bemand  with  fresh  issxies  I 

— Fixing  day  for  further  evidence.  When  fresh 
issues  are  fixed  by  the  Appellate  Court,  and 
remanded  to  the  lower  Court  to  be  tried,  the 
parties  are  entitled  to  have  a  day  fixed  for  the 
reception  of  any  further  evidence  which  they  may 
wish  to  adduce  thereon.  Watsojt  v.  Kcxhyb 
Bahadoob         .         .         .         .      9  W.  E.  294 


EEMAU^D— confef. 

4.  PROCEDURE  ON  REFUND— con/d. 

ing — Objection  to  chitta.  Where  a  review  had  been 
granted  for  the  purpose  of  seeing  whether  a  chitta 
ought  not  to  be  used,  and  the  case  was  remanded  for 
re-hearing,  the  party  was  held  to  be  concluded  from 
objecting  that  the  chitta  was  improperly  made  use  of 
upon  the  re-hearing.  Makhtx  Kooeb  v.  Tix- 
COWBEE    DUTT  ...  14  W.  E.  22 


27. 


Eemand  aasiiming  posses- 


sion— Power  of  Judge  to  try  question  of  posses- 
sion. Where  the  High  Court,  proceeding  on  the  as- 
sumption that  appellants  (plaintiffs)  were  in  posses- 
sion, remanded  a  case  to  a  Zillah  Court,  with  instruc- 
tions to  pass  a  declaratory  decree,  if  that  Court  w  as 
satisfied  that  the  act  complained  of  was  so  recent 
and  of  such  a  nature  as  to  entitle  plaintiffs  to  a  de- 
claratory decree,  it  was  held  (by  Kemp,  J.,  decree- 
ing the  appeal)  that  the  Zillah  Judge  was  wrong  in 
re-opening  the  whole  question  of  possession.  Held, 
(by  Jacksos,  j.),  that  the  issue  of  possession  being 
one  which  clearly  arose  on  the  stat«menta  of  the 
parties,  the  Zillah  Judge  was  not  in  error  in  trying 
it.     PrBEE    Jax   Khatoos   r.  Bykitst  Chtxdeb 

CHTCKEBBrTTY  ...  9  W.  E.  380 

Held  on  appeal  under  the  Letters  Patent  that  the 
lower  Appellate  Court  was  competent,  under  the 
terms  of  the  order  of  remand,  to  inquire  into  the 
question  of  possession.  Bykttst  Chttsdeb  Chtc- 
KERBLiTV  f.  Pubee  Jax  Khatoox    11  W.  E.  77 


28. 


Alteration 


of  law  since 
remand — Full  Bench  ruling.  Where  a  Full 
Bench  ruling  is  brought  to  the  notice  of  a  Judge 
re-trying  a  case  on  remand,  he  is  bound,  wkether 
the  ruling  has  been  published  or  not,  either  to  ask 
the  pleader  to  produce  the  decision  relied  on,  or  to 
take  other  means  for  satisfying  himself  as  to  the 
ruling  of  the  High  Court,"  so  as  to  apply  the 
correct  law  to  the  case.     Ttjmeezooddeex  Khoxd- 

KAB   V.  MOHIMA  CffO'DEB  MOOKEEJEE 

U  W.  E.  227 

29.  Trial  on  issue  not  stated 

in  order  of  remand— f^ed  of  irregularity. 
Where  the  High  Court  had  been  misled  into  making 
an  order  of  remand  upon  an  issue  other  than  that  on 
which  the  case  at  the  time  ought  to  have  been  made 
to  depend  as  between  the  parties,  and  the  lower  Aj)- 
pellate  Court  on  remand  came  to  a  finding  of  fact 
which  correctly  disposed  of  the  case,  it  was  held  that 
though  the  latter  did  not  deal  properly  with  t-he 
evidence  on  the  record  vrOii  reference  to  the  precise 
issue  sent  down  to  it,  its  default  ought  not  to 
govern  the  final  result  between  plaintiff  and  de- 
fendant. Mahomed  Haseem  v.  Kalekchubx 
Baxebjee 13W.B.91 


30. 


Beference     of     remanded 


case  to  arbitration— Cir»/  Procedure  Code,  1^59, 
g,  304 — Irregularity  in  remand  order  and  trial 
— Objection  on  special  appeal.  An  Appellate  Court, 
in  referring  a  case  under  Act  Vill  of  1859,  s.  354, 
has  no  power  to  order  the  fiirst  Court  to  call  upon 
the  parties  to  the  suit  to  agree  to  arbitration,  or^ 
on  their  failing  to  do  so,   to   appoint   arbitrators. 

15  G 
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R  E  MAl:^T>—conid. 

4.  PROCEDURE  ON  REMAND— concW 

WTiere  this  is  done,  and  the  parties  waive  the  irre- 
giilarity  and  consent  to  the  matter  'being  tried  by 
arbitrators,  they  cannot  afterwards  on  special 
appeal  object  to  the  proceedings.  Ptjna  Bibee  v. 
Khoda  Btjksh  Bepaeee  .  .  22  W,  R.  396 
31.  Effect     of    repe&l—Snit   for 


rent  instituted  under  Ad  X  of  1859 — Remand  after 
Bmg.  Act  VIII  of  1S69  {s.  108)  came  into  opera- 
lion.  A  s\iit  was  instituted  under  Act  X  of  1859, 
and  after  Bengal  Act  VIII  of  1869  came  into  opera- 
tion it  was  remanded  by  the  High  Court  and  tried  by 
the  Munsif  and  District  Judge.  Held,  that,  \mder 
Bengal  Act  VIII  of  1869,  s.  108,  all  proceedings 
should  have  been  continued  under  the  older  Act  and 
the  remand  should  have  been  to  the  Collector,  and 
that  the  proceedings  before  the  Munsif  and  Judge 
were  nullitieo.  Deeltjn  Chowdhry  v.  Jeetoo 
Kaijee 24  W.  R.  353 

5.  OBJECTIONS  TO  FINDINGS  ON  REMAND. 

1. Time  for  filing  objections — 

Civil  Procedure  Code,  1859,  s.  354.  Sufficient  time 
must  be  allowed  to  the  parties  under  s.  354,  Act  VIII 
of  1859,  to  file  their  objections  to  the  revised  finding 
of  the  lower  Court.      Bukhtotjree  v.  Meheen  Lall 

3  Agra  96 

2. ■  Civil     Procedure 


Code,  1859,  s.  354 — Objections  taken  after  remand 
find  not  within  time  fixed.  Where  the  Appellate 
Court  remanded  a  case  to  the  lower  Court,  and, 
under  the  provisions  of  s.  354,  Act  VIII  of  1859, 
aliens ed  the  parties  a  week's  time  -nathin  which  to 
file  objections  : — Held,  that  the  terms  of  the  section 
were  merely  permissive,  and  that,  though  no  objec- 
tions had  been  taken  within  the  time  specified,  there 
was  nothing  in  the  law  to  the  effect  that  an  objection 
taken  after  the  time  fixed  shall  not  be  listened  to. 

MUNRAKHUK    LaLL   V.    RaHEEM    BtJKSH 

4  3Sr.  W.  72 


3. 


Alteration    of    findings    to 


Wliich  no  objection  is  taken — Civil  Procedure 
Code,  1859,  s.  354 — Objections  taken  after  tfme. 
\^Tien  a  case  has  been  remanded  under  s.  354,  Act 
VIII  of  1859,  and  a  time  fixed  ■ndthin  which  objec- 
tions to  the  findings  on  remand  are  to  be  taken,  the 
Appellate  Court  is  not  competent  to  alter  such  of  the 
findings  in  respect  of  which  no  objection  is  preferred 
within  the  time  fixed.     NooRtrN  v.  Khoda  Btjksh 

;j     1  Agra  50 

'  Nor  will  the  parties  be  allowed  to  take  objections 
filed  after  time.  Shed  Gholam  v.  Ram  Jeawttn 
Singh 5  N.  W.  114 

4. Objections  taken   after  time 

— Civil  Procedure  Code,  1859,  s.  354 — Memorandum 
of  objections — Procedure.  Where  an  Appellate 
Court,  under  s.  354  of  Act  VIII  of  1859,  refers 
issues  for  trial  to  a  lower  Court  and  fixes  a  time 
within  which,  after  the  return  of  the  finding,  either 
party  to  the  appeal  may  file  a  memorandum  of 
■objections  to  the  same,  neither  party  is  entitled, 


REMAND— conici. 

5.  OBJECTIONS  TO  FINDINGS   ON  REMAND 

— contd. 

without  the  leave  of  the  Court,  to  take  any  objection 
to  the  finding,  orally  or  otherwise,  after  the  expiry 
of  the  period  so  fixed  without  his  having  filed  such 
memorandum.     Ratan  Singh  v.   Wazik 

I.  li.  R.  1  All.  165 

5. Civil     Procedure 


Code,  1882,  s.  567 — Discretion  of  Court.  'Where  a 
first  Appellate  Court  has  remanded  a  case  to  the 
Court  of  first  instance  for  the  trial  of  issues,  and 
where,  on  the  return  of  findings  on  these  issues, 
objections  under  s.  567  of  the  Civil  Procedure  Code 
have  not  been  filed  until  after  the  expiration  of  the 
prescribed  period,  the  Appellate  Court,  though  not 
bound  to  entertain  the  objections,  .should  neverthe- 
less, upon  the  hearing  of  the  remand  allow  the  party 
filing  them  to  be  heard  with  regard  to  them.  Batan 
Singh  v.  Wazir,  I.  L.  R.  1  All.  165,  and  Akbari 
Begam  v.  Wilayat  Ali,  1.  L.  R.  2  All.  90S,  referred 
to.  An  Appellate  Court,  because  it  remands  issues, 
does  not  therefore,  in  the  absence  of  subsequent 
objection  by  either  or  both  of  the  parties  to  the 
findings  when  returned,  divest  itself  of  its  power 
to  exercise  its  judicial  mind  as  to  the  property  of 
such  findings  ;  but  apart  from  any  objection  by  the 
parties,  it  should  examine  and  test  them  to  see 
whether  or  not  they  ought  to  be  accepted.  Akbari 
Begam  v.  Wilayat  Ali,  1.  L.  R.  2  All.  908,  followed. 
Umed  Ali  v.  Salima  Bibi,  I.  L.  R.  6  All.  383, 
referred  to.     Mumtaz  Begam  v.  Fateh  Husain 

I.  L.  R.  6  All.  361 


6. 


Reference  of  issue 


to  lower  Court — Memorandum  of  objections — Civil 
Procedure  Code,  1859,  s.  354.  In  a  case  in  which 
an  issue  referred  under  s.  354  of  Act  VIII  of  1859 
to  the  lower  Court  was  tried  there,  and  the  finding 
was  returned  with  the  evidence,  as  no  memoran- 
dum of  objections  was  filed  within  the  time  fixed 
by  the  Court,  the  Court  declined  to  allow  objections 
to  be  taken  when  the  appeal  came  on  for  final  deter- 
mination.     Ashrufoonissa  Begxjm  v.  Stewabt 

9  W.  R.  438 

Findings     to      which     no 


objection  is  preferred — Civil  Procedure  Code, 
1877,  s.  566 — Appellate  Court,  powers  of — Error 
or  irregularity.  Held,  that  an  Appellate  Court  is 
not  bound  to  accept  a  finding  returned  to  it  by  a 
Court  of  first  instance,  under  s.  566  of  Act  X  of  1877, 
merely  because  no  objections  to  such  finding  are  pre- 
ferred, but  is  competent  to  examine  the  evidence  on 
which  such  finding  is  founded,  and  to  satisfy  itself 
that  it  is  correct  and  fit  to  be  accepted.  Noorun 
V.  Khoda  Baksh,  1  Agra  50,  dissented  from.  Ratan 
Singh  V.  Wazir,  I.  L.  R.  1  All.  165,  followed.  Held, 
also,  that,  assuming  that  an  Appellate  Court,  in 
deciding  a  case  in  a  manner  inconsistent  with  and 
opposed  to  the  finding  returned  to  it  by  the  Court  of 
first  instance  under  that  section,  in  the  absence  of 
objections,  acted  irregularly,  its  decree  could  not  be 
reversed  or  the  case  remanded  on  account  of  such 
irregularity,    such    irregularity    not   affecting    the 
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BEMAND— con/d. 

5.  OBJECTIONS  TO  FINDINGS  ON  REMAND 

I  — concld. 

merits  of  the  case  or  the  jurisdiction  of  the  Court. 
Akbaki  Beg  am  v.  Wilayat  Ali 

I.  L.  E.  2  All.  908 


8. 


Duty  of  Appellate 


Court— Civil  Procedure  Code,  18S2,  ss.  567,  574. 
Where  a  first  Appellate  Court  has  remanded  a  case 
to  the  Court  of  first  instance  for  the  trial  of  issues, 
and  where,  on  the  return  of  the  findings  on  these  is- 
sues, no  objections  have  been  preferred  under  s.  567 
of  the  Civil  Procedure  Code,  the  Appellate  Court, 
after  the  period  fixed  for  presenting  objections,  may, 
at  its  discretion,  receive  or  decline  to  receive  any 
written  objection,  but  is,  in  any  case,  bound  to 
consider  the  findings  of  the  lower  Court  on  the 
merits,  and  is  not  precluded  from  hearing  arguments 
for  and  against  the  findings  at  the  hearing  of  the 
appeaL  Akiari  Begam  v.  Wilayat  Ali,  I.  L.  R.  2 
AU.  908,  followed.  The  imperative  provisions  of 
s.  574  of  the  Civil  Procedure  Code  apply  alike  to 
cases  remanded  by  the  first  Appellate  Court  for  the 
trial  of  issues  and  to  those  in  which  no  such  remand 
has  taken  place.     Umed  Ali  v.  Saltma  Bibi 

I.  L.  R.  6  AU.  383 


9. 


Lower    Appellate     Court, 


power  of,  on  remand — Possession,  suit  for — 
Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  561, 
566.  The  plaintifE's  suit  for  possession  of  certain 
lands  after  determination  of  the  boundary  between 
two  estates  was  partially  decreed  by  the  Munsif. 
The  defendant  appealed,  but  the  plaintiff  did  not 
appeal,  nor  file  any  objection  under  s.  561  of  the 
Civil  Procedure  Code.  The  Subordinate  Judge,  on 
appeal,  modified  the  decree  in  favour  of  the  de- 
fendant. Plaintiff  then  appealed  to  the  High 
Court,  and  the  case  was  remanded  for  trial  on  a 
fresh  investigation.  The  Subordinate  Judge  after 
a'  fresh  enquiry  passed  a  decree  in  favour  of  the 
plaintiff  giving  him  more  lands  than  what  was 
given  by  the  Court  of  first  instance.  On  second 
appeal  by  the  defendant :  Held,  that  under  the 
circumstances,  the  Subordinate  Judge  had  no  power 
to  award  to  the  plaintiff  more  than  what  he  re- 
covered in  the  Munsif  s  Court.  Bikramjit  Singh 
v.  Hossaini  Begam,  I.  L.  E.  3  All.  643,  distinguish- 
ed.    Aqiltjl  HoSACf  V.  Dixo  Nath  Dtjtt  (1907) 

I.  L.  R.  34  Cale.  996 

[e.  CASES  OF^APPEAL  after  REMAND. 

1.  Remand  for  specific  pur- 
pose'— Statement  on  merits  of  whole  case.  Where 
the  Appellate  Court  remands  a  case  for  a  specific 
inquiry,  it  wiU  not  receive  any  statement  on  the  part 
of  the  Zillah  Judge  as  to  what  he  considers  the 
merits  of  the  whole  case.  Donzelle  v.  Ram^aeain 
Singh    ....      1  Ind.  Jur.  N.  S.  51 


2. 


Appeal   from    order    of  re- 


•msund— Civil  Procedure  Code,  1877,  s.  562— What 
questions  can  be  raised — Extent  of  appeal  from 
order  of  remand.     An  appeal  from  an  order  on  appeal 


TiEULAND—contd. 

6.  CASES  OF  APPEAL  AFTER  REiLAND— 
contd. 

remanding  a  suit  for  re-trial  is  not  to  be  confined 
to  the  question  whether  the  remand  has  been  made 
contrary  to  the  provisions  of  s.  562  of  Act  X  of  1877 
or  not,  but  the  question  whether  the  decision  of  the 
Appellate  Court  on  the  preliminary  point  is  correct 
or  not  may  also  be  raised  and  determined  in  such 
an  appeal.     Badam  v.  Imeat  .  I.  Ij.  R.  2  AIL  675 

Power  of  Appellate 


Court  to  deal  with  whole  appeal  after  return  of  findings 
— Civil  Procedure  Code,  ss.  561,  566.  In  a  second 
appeal  by  the  defendant,  in  which  the  plaintiff  filed 
objections  to  the  decree  under  s.  561  of  the  Civil 
Procedure  Code,  the  High  Court,  without  giving 
judgment  on  the  appeal,  stated  (giving  reasons)  the 
opinion  that  the  appellant  would  be  entitled  to 
succeed  and  at  the  same  time  remitted  an  issue 
under  s.  566  of  the  Code  with  reference  to  the 
plaintiff's  objections.  At  that  time  the  appeal  was 
apparently  not  argued  out,  and  the  true  meaning  of 
the  facts  as  found  was  obviously  not  present  to  the 
mind  of  the  Court.  Held,  that,  upon  the  return  of 
the  findings  on  remand,  the  Court  could  not  treat  the 
appeal  as  already  decided  and.  the  objections  the 
sole  matter  for  consideration,  but  must  consider 
both  appeal  and  objections  and  decide  the  whole 
case.  Held,  however,  that  where  Judges  have 
heard  arguments  on  some  of  the  issues  and  have 
expressed  their  views  thereon  and  have  remitted 
another  issue  or  issues  under  s.  566,  they  are  not 
bound,  on  the  return  of  findings,  to  hear  the  case 
de  novo,  but  may  confine  counsel  to  argument 
upon  the  findings.  Lachman  Pbasad  v.  Jamka 
Prasad  .  .  .  .  I.  L.  R.  10  AIL  162 
4.  . Civil    Procedure 


Code  {Act  XIV  of  1882),  s.  562— Power  of  the  High 
Court  to  go  into  the  merits  on  appeal  from  a  remand 
order.  The  Court  of  first  instance  dismissed  a  suit 
as  barred  by  hmitation.  In  appeal  that  decision 
was  reversed,  and  the  case  was  remanded  under 
s.  562  of  the  Qvil  Procedure  Code  (Act  XIV  of  1882). 
Against  the  order  of  remand  the  defendant  ap- 
pealed to  the  High  Court  under  cl.  28  of  s.  588  of 
the  Civil  Procedure  Code.  It  was  contended  by  the 
plaintiff  that  the  High  Court  had  no  power  to 
decide  the  point  of  limitation,  but  could  only  con- 
sider whether  the  order  of  remand  satisfied  the 
requirements  of  s.  562  of  the  Civil  Procedure  Code. 
Hfld,  by  the  FuU  Bench,  that  in  an  appeal  against 
such  an  order  of  remand  the  power  of  the  High 
Court  is  not  confined  to  the  question  whether  that 
order  satisfied  the  requirements  of  s.  562  ;  but  may 
also  determine  the  correctness  of  the  lower  Appel- 
late Court's  decision  on  the  prehminary  point  on 
which  the  Court  of  first  instance  disposed  of  the  case. 
Badam  v.  Imrat,  I.  L.  P.  2  AH.  675,  followed.  Bhati 
Bala  v.  Bapaji  Bapuji     .     L  jL.  R.  14  Bom- 14 

Disposal    of    suit 


on  preliminary  point — Reversal  by  Appellate  Court 
of  decree  on  such  point  and  irregular  remand  of 
case  under  s.  562,  Civil  Procedure  Code,  1877,  for 
trial  of  a  certain  issue — Power  of  succeeding  Judge 
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contd. 
of  Appellate  Court  to  re-try  such  point.  A  Court 
of  first  instance  dismissed  a  suit  upon  a  preliminary 
point.  On  appeal  by  the  plaintifE  against  the  decree 
of  such  Court,  the  then  Judge  of  the  Appellate  Court, 
Mr.  B.  reversed  the  decree  upon  such  preliminary 
point  and  remanded  the  suit  under  s.  562  of  Act  X 
of  1877  for  the  trial  of  a  certain  issue.  The  Court 
of  first  instance  tried  such  issue  and  made  a  decree 
in  accordance  with  its  finding  thereon.  On  appeal 
against  the  decree  of  the  Court  of  first  instance,  the 
defendant  again  raised  such  preliminary  point.  The 
then  Judge  of  the  Appellate  Court,  Mr.  K,  dismissed 
the  suit  upon  such  preliminary  point.  Held,  that, 
as,  although  Mr.  B  had  irregularly  remanded  the 
suit  under  s.  562  of  Act  X  of  1877,  his  decision  dis- 
posed of  such  preliminary  point,  and  only  left  open 
for  trial  the  issue  which  he  had  directed  to  be  tried, 
Mr.  K  was  not  competent  to  re-try  and  decide  such 
preliminary  point.     SrRAj  Din  v.  Chattar 

I.  li.  R.  3  All.  755 


6. 


Practice — Civil 


Procedure  Code,  1877,  s.  5SS.  Upon  an  appeal 
under  s.  588,  cl.  (w),  of  the  Civil  Procedure  Code, 
from  an  order  of  an  Appellate  Coxirt  under  s.  562, 
remanding  a  case  which  has  been  disposed  of  upon 
a  preliminary  point  in  the  Court  of  first  instance, 
the  High  Court  may  enter  into  the  merits  of  the  ad- 
judication by  the  Court  of  first  instance  on  the  pre- 
liminary point,  and  may,  if  it  finds  the  order  of  the 
lower  Appellate  Court  defective,  allow  the  party 
who  had  the  benefit  of  a  decree  m  the  first  Court 
to  retain  that  benefit.  Loki  Mahto  v.  Aghoree 
Ajail  Lall 

I.  li.  R.  5  Cale.  144 :  4  C.  L.  R.  465 

7.   Civil    Procedure 


Code,  1S82,  ss.  562,  564,  566,  584,  5S8  (28),  590. 
Where  a  lower  Appellate  Court,  instead  of  remand- 
ing a  suit  under  s.  566  of  the  Civil  Procedure  Code, 
erroneously  remands  it  under  s.  562,  and  the  pai-ty 
aggrieved  by  its  order  appeals  to  the  High  Court 
under  cl.  {28),  s.  588,  the  High  Court  cannot  deal 
with  the  case  as  if  it  were  a  first  appeal  from  a  decree. 
All  that  the  High  Court  can  do  is  to  rectify  the  pro- 
cedure of  the  lower  Appellate  Court,  and  to  direct 
that  it  decide  the  case  itself  on  the  merits.  Badam 
V.  Imrat,  I.  L.  R.  2  All.  675,  distinguished.  Ram- 
narain  v.  Bhaxcanidin,  All.  Weekly  Notes  (1882) 
104,  and  Sheoamler  Singh  v.  Lallu  Singh,  All. 
Weekly  Notes  (1S82)  15S,  referred  to.  Sohax  Lal 
V.  Aziz-rNNissA  Begam    ,         I.  L.  R.  7  All.  136 


8. 


Power  of   succes- 


sor of  Judge  to  set  aside  order  of  remand.  An  order 
of  remand  by  a  Subordinate  -Judge  is  final  so  far 
as  the  puq^ose  of  the  remand  goes,  and  cannot  be 
set  aside  by  his  successor.  Luleet  Pandey  v. 
Byjnath  Sixgh  .  .  .  14  W.  R.  285 
9.  . - Power  of  succes- 
sor to  alter  order — Remaiid  a  second  time  on  mis- 
take of  Judge  on  first  remand.  An  Acting  District 
Judge,  having  made  a  decree  reversing  the  decree 
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of  the  Munsif,  who  threw  out  plaintiff's  claim , 
omitted  to  pass  a  decree  himself  in  favour  of  the 
plaintifi,  which  his  finding  showed  he  intended  to 
do.  The  case  was  remanded  on  special  appeal  by  the 
High  Court  to  the  District  Judge  (who  had  mean- 
while returned  to  his  appointment),  who  re-opened 
the  whole  case,  and  passed  a  decree  directly  opposed 
to  that  of  his  predecessor,  in  which  he  confirmed 
the  Munsif 's  decree.  Held,  that  the  decree  of  the 
Judge  should  be  reversed,  and  the  suit  again  re- 
manded, in  order  that  he  might  pass  a  decree  for  the 
plaintiff,  in  accordance  with  the  view  of  the  case 
expressed  by  the  Acting  Judge,  vnth.  which  the 
High  Court  sa-n-  no  ground,  upon  the  special  appeal 
before  it,  to  interfere.     Baba Ji  bin  Ramji  v.  Kasim- 

BHAI   VALAD    AZAMBHAI   .  .      3  Bom.  A.  C.  60 

lO- Procedure  when 

case  comes  on  appeal  after  remand — Erroneous 
order  of  remand.  A  Subordinate  Judge  on  appeal, 
having  framed  an  issue,  remanded  the  case  under 
s.  351,  Civil  Procedure  Code,  1859,  to  the  first  Court 
for  trial  thereof,  but.  instead  of  directing  that  the 
finding  should  be  returned  to  his  own  Court,  he 
directed  the  Munsif  to  give  the  plaintiff  a  decree 
in  accordance  with  the  finding  at  which  he  might 
arrive.  The  Munsif  having  decided  the  case  accord- 
ingly, it  went  up  on  appeal  to  the  Additional  Judge. 
Held,  that  the  proper  course  for  the  Additional 
Judge  was  simply  to  confine  himself  to  considering 
whether  the  decision  of  the  Court  below  on  the  issue 
directed  was  correct  or  not  :  he  had  no  power  to  go 
behind  the  order  of  the  Subordinate  Judge  on  the 
previous  occasion.  BoDUN  Bukooah  v.  Abdool 
Gunny  .         .         .         .         19  W.  R.  281 


11. 


Civil  Procedure 


Code,  1882,  ss.  588,  590 — Objections  to  its  validity 
taken  in  appeal  against  final  decree — Omission  ta 
appeal  from  the  order.  A  party  aggrieved  by  an 
interlocutory  order  of  remand  may  object  to  its 
validity  in  his  appeal  against  the  final  decree,  though 
he  might  have  appealed  against  the  order  under 
s.  588  of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
and  has  not  done  so.     Savitri  v.  Ramji 

I.  L.  R.  14  Bom.  232 


12. 


Civil   Procedure 


Code,  ss.  588  (28),  591 — Remand  illegal  where  in 
contravention  of  s.  564 — Omission  to  appeal  from 
remand  order — -Objection  to  order  allowed  on  appeal 
from  final  decree.  "Wliere  a  Court  of  first  instance 
decided  a  suit,  not  upon  a  preliminary  point  so  as  to 
exclude  any  evidence  of  facts,  but  upon  the  merits, 
and  upon  all  the  evidence  tendered  and  issues 
framed  : — Held,  by  the  Full  Bench,  that,  ^vith  refer - 
rence  to  ss.  562,  564  of  the  Civil  Procedure  Code, 
the  lower  Appellate  Court  had  no  jurisdiction  to 
remand  the  case  under  the  former  section,  and  that 
both  the  remand  order  and  all  proceedings  subse- 
quent thereto  were  ultra  vires  and  illegal.  Held, 
further,  that  the  legality  of  the  remand  order  and 
the  subsequent  proceedings  could,  under  s.  591  of 
the    Code,  be  questioned  in  second  appeal  from 
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decree  in  the  suit,  though  no  appeal  had  been  pre" 
ferred  against  the  order  itself  under  s.  588,  cl.  28- 
Rameshttb  Sutgh  v.  Shzodix  Sixgh 

I.  li.  E.  12  AIL  510 


13. 


Practice — Cirt7 


Procedure  Code  {Act  XIV  of  1SS2),  ss.  502,  5S8, 
cl.  28.  Upon  an  appeal  under  cl.  28  of  s.  588  of  the 
Civil  Procedure  Co  le,  against  an  order  of  remand 
under  s.  562,  the  High  Court  is  not  restricted  to  the 
consideration  of  the  form  of  the  order,  but  may 
examine  it  on  its  merits.  Where  an  Appellate  Court 
passed  an  order  under  s.  562.  remanding  a  case  -which 
had  been  disposed  of  in  the  Court  of  first  instance 
upon  points  which  were  not  preliminary  points,  but 
points  directed  to  the  merits  of  the  case,  the  High 
Court  on  appeal  set  aside  the  remand  order,  direct- 
ing the  lower  Appellate  Court  to  hear  the  appeal 
according  to  law.  Abrahtm  Khax  v.  FAizr>~SESSA 
BiBi.  Abeahim  Khax  f.  KHArRr>-:N-T=:ssA  Bibi 
I.  li.  E.  17  Calc.  168 


14. 


Civil    Procedure 


Code,  ss.  562,  591 — Objection  to  previous  order  in 
the  case — Such  objection  to  be  taken  in  memoran- 
dum of  appeal.  "Unless  such  objection  is  taken  in 
his  memorandum  of  appeal  it  is  not  open  to  an 
appellant  at  the  hearing  of  an  appeal  from  the  decree 
to  question  the  validity  of  an  order  of  remand  previ- 
ously made  in  the  case  under  s.  562  of  the  Code  of 
Civil  Procedure.  Ttlak  Raj  ShsGH  v.  Chakab- 
DHAEI  SrsGH     .  .  .     I.  li.  E.  15  All.  119 

Nor  of  an  order  under  s.  32  adding  a  defendant- 
Baxsi  Lal  f.  Ramji  Lal  .  I.  L.  E.  20  All.  370 


15. 


Civil  Procedure 


Code,  s.  562 — Effect  of  findings  of  facts  and  findings 
of  law.  On  an  appeal  from  an  order  of  remand 
under  s.  562  of  the  Code  of  Civil  Procedure,  the 
High  Court  is  bound  to  accept  the  findings  of  fact  of 
Ihe  Court  which  made  the  remand,  that  Court  being 
a  Court  of  first  appeal,  provided  that  there  is  evid- 
ence to  support  them  ;  but  where  the  High  Court 
has  decided  a  question  of  law  in  an  appeal  from  an 
order  under  s.  562  of  the  Code,  that  decision  of  the 
question  of  law  will  be  final  for  all  purposes  in  the 
suit  and  in  any  appeal  which  may  subsequently  be 
made  to  the  High  Court.  Deo  Kishen  v.  Bansi, 
I.  L.  R.  8  All.  172,  referred  to.  GArRi  Shaska-r 
V.  Karima  Bibi      .         .        I.  L.  E.  15  AIL  413 


16. 


Ciri'    Procedure 


Code,  IS 82,  s.  562 — Appeal  from  order  of  an 
Appellate  Court — Findings  of  fact  of  the  Court 
Jcfoir.  In  an  appeal  from  an  order  of  an  Appellate 
Oourt  the  High  Court  is  bound  to  accept,  as  in  a 
second  appeal  from  a  decree,  the  findings  of  fact 
arrived  at  bv  the  lower  Appellate  Court.  Gauri 
Shanlcar  v.  Karima  Bibi,  I.  L.  R.  15  AU.  413, 
approved.     Tika  Ram  v.  Shama  CHABAy 

I.  L.  E.  20  All.  42 


17. 


Civil    Procedure 


Code.   1882,  s.  562 — Decree  in  appeal   from  order 
o/  remand  dismissing  appeal  from  decree  in  the  suit 
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— Civil  Procedure  Code,  s.  13 — Res  judicata.  It 
is  competent  to  a  High  Court  in  an  appeal  from  an 
order  of  remand  under  s.  562  of  the  Code  of  Civil 
Procedure  to  pass  a  decree  dismissing  the  appeal 
p-^ef erred  to  the  lower  Court  from  the  decree  in  the 
suit.  Bhau  Ba^a  v.  Bapaji  Bapuji,  I.  L.  R.  14 
Bom.  14,  and  Abrahim  Khan  v.  Faiz-un-nessa,  I. 
L.  R.  17  Calc.  168,  referred  to.  Hasax  Ali  v. 
Snuj  HrsArs-       .         .        I.  L  E.  16  All.  252 


18. 


Civil    Procedure 


Code.  s.  566 — Porcer  of  High  Court  in  second  appeal. 
A  revenue-paying  talukh  was  sold  for  arrears  of 
dak  cess  under  the  Public  Demands  Recovery  Act. 
The  sale  was  set  aside  on  appeal  by  the  Revenue 
Commissioner,  but  on  an  application  for  review 
made  to  his  successor,  the  sale  was  confirmed,  and 
the  purchaser  took  possession.  In  a  suit  to  recover 
possession  of  an  8  annas  share  of  the  talukh  on  the 
grounds,  among  others,  that  the  order  on  review 
was  passed  without  jurisdiction  and  Avithout  notice 
to  the  plaintiffs,  and  as  such  conferred  no  title  on 
the  purchaser,  the  District  Judge,  on  appeal,  held 
that  the  order  on  review,  not  having  been  set  aside, 
remained  in  foree,  but  he  remanded  the  case  under 
s.  566  for  trial  of  the  question  of  notice.  On  the 
case  coming  back  to  the  Appellate  Court  before 
another  Judge,  he  held  the  order  on  review  to  be 
ultra  vires,  and  the  trial  of  the  question  of  notice 
to  be  unnecessary.  The  defendants  preferred  a 
second  appeal  against  the  last  judgment.  Held^ 
that  on  the  hearing  of  the  appeal  the  entire  case, 
including  the  order  of  remand,  was  open  to  consider- 
ation, and  that  the  High  Court  had  power  to  de- 
termine whether  that  order  or  the  order  subse- 
quently passed  was  correct  on  the  merits.  Lala 
Prtag  Lal  v.  Jai  Naratax  Srs'GH 

I.  L.  E.  22  Calc.  419 


19. 


Civil    Procedure 


Code.  1882,  ss.  562,  590,  and  591— Power  of  High 
Court  in  second  appeal.  On  an  appeal  from  a 
decree  of  a  District  Munsif.  it  appeared  that  he  had 
decided  all  the  issues  framed  in  the  suit,  but  in  the 
opinion  of  the  District  Judge  he  had  based  his  judg- 
ment upon  evidence  improperly  t-aken.  The  Dis- 
trict Judge  remanded  the  case  to  be  retried,  and  in 
the  event  a  decree  was  passed  dismissing  the  suit 
which  was  affirmed  on  appeal  by  the  Subordinate 
Judge  : — Held,  on  second  appeal,  that  the  order 
of  remand  was  illegal,  and,  although  it  had  not 
been  appealed  against,  the  subsequent  proceedings 
should  be  treated  as  non-existent  and  the  appeal 
to  the  District  Court  should  be  remanded  to  be 
disposed  of  in  accordance  with  law.  Savitri  v. 
Ramji,  I.  L.  R.  14  Bom.  232,  and  Rameshar  Singh, 
V.  Sheodin  Singh,  I.  L.  R.  12  All.  510,  referred 
to.    Subba  Sastei  r.  Balachaxdra  Sastbi 

I.  Ii.  E.  18  Mad.  421 


20. 


Omission  to  ap- 


peal from  remand  order — Objection  to  order  alUnctd 
in  appeal  from  final  decree.  The  contention  that  a 
map  was  admissible  in  evidence  was  held  to  be  open 
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to  the  appellant  on  second  appeal,  although  he 
had  not  appealed  against  an  order  of  remand  made 
by  the  lower  Appellate  Court,  rejecting  the  map  as 
not  being  admissible.  Savitri  v.  Ramji,  I.  L.  R.  14 
Bom.  232,  and  Rameshnr  Singh  v.  Sheodin  Singh, 
I.  L.  R.  12  All.  510,  followed.  Kaxto  Peashad 
Hazabi  v.  Jagat  Chandra  Dutta 

I.  L.  B.  23  Cale.  335 


21. 


Finding   of    fact 


—Civil  Procedure  Code,  1882,  ss.  584  and  588. 
Where  an  appeal  is  preferred  against  an  appellate 
order  under  s.  588,  Civil  Procedure  Code,  the  finding 
of  fact  by  the  lower  Appellate  Court  is  conclusive 
as  between  the  parties  on  the  proper  construction 
of  ss.  584  and  588,  Civil  Procedure  Code.  Ven  :a- 
kayyan  v.  Ramasami  Ayyak 

1. 1,.  R.  19  Mad.  422 


22. 


Civil  Procedure 


Code,  1882,  ss.  562,  588,  and  591— Conditions 
under  which  an  order  passed  in  the  course  of  a  suit 
may  he  questioned  in  an  appeal  from,  the  decree  in 
such  suit — Limitation.  An  order  made  under  the 
Code  of  Civil  Procedure  from  which  an  appeal  is 
given  under  s.  588  of  that  Code  may  be  questioned 
under  s.  591  in  an  appeal  from  the  decree  in  the  suit 
if  the  ground  of  objection  is  stated  in  the  memoran- 
dum of  appeal.  So  held,  by  the  Full  Bench,  follow- 
ing Rameshar  Singh  v.  Sheodin  Sin^gh,  I.  L.  R.  12 
All.  510.  Muzhar  Hossein  v.  Bodha  Bibi,  I.  L.  R. 
17  All.  112,  distinguished.  Held,  (by  Edge  C.  J. 
and  AiKMAN,  J.),  that  s.  591  of  the  Code  of  Civil 
Procedure  does  not  enable  an  appellant  to  avoid 
limitation  by  coming  up  under  s.  591  when  the  only 
ground  of  appeal  is  an  order  made  under  s.  562. 
S.  591  contemplates  two  things — there  being  a 
regular  appeal  about  something  else,  and  in  that 
appeal  the  insertion  of  a  ground  of  objection  under 
s.  591.     Sheo  Nath  Singh  v.  Ram  Din  Singh 

I.  L.  R.  18  All.  19 


23. 


Civil    Procedure 


Code,  1882,  s.  591 — Appeal  from  decree  in  suit, 
the  grounds  of  appeal  being  solely  directed  against 
an  interlocutory  order  in  the  suit.  No  appeal  will 
lie  where,  the  appeal  being  ostensibly  against  the 
decree  in  the  suit,  the  grounds  of  appeal  were  solely 
directed  against  an  interlocutory  order  passed  in 
the  suit.  Sheo  Nath  Singh  v.  Ram  Din  Singh,  I.  L. 
R.  18  All.  19,  followed.  Sher  Singh  v.  Diwan 
Singh  .         .         .        I.  L.  R,  22  All.  366 

See  Hem  Ktjnwar  v.  Amba  Prasad 

I.  L.  R.  22  All.  430 


24. 


Appeal  from  order  of  re- 


mand— Civil  Procedure  Code  {Act  XIV  of  1882), 
ss.  53,  562 — Remand  order,  informal — Appeal. 
When  an  AppeUate  Court  directs  the  Court  of 
first  instance  to  do  what  could  be  directed  only 
under  s.  562,  Civil  Procedure  Code,  but  the  order 
is  informal  in  that  the  decree  of  the  first  Court  is 
not  set  aside  : — Held,  that  the  order  in  substance 
jS  one  under  s.  562,  Civil  Procedure  Code,  and  is 
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therefore  appealable.     Lala  Ram  Saean  Lal  v. 
Nem  Naeain  Singh  (1902)      .     6C.  W.3S".  826 

25. — '  Civil  Procedure 

Code  {Act  XIV  of  1882),  s.  588  {28)— Appeal  against 
order  remanding  case  for  disposal — Decision  by  Sub- 
Collector  in  summary  suit  under  Rent  Recovery  Act — 
Remand  by  District  Court — Appeal — Rent  Recovery 
Act  {Mad.  Act  VIII of  1865),  s.  69—"  Judgment.''' 
In  a  summary  suit  under  the  Rent  Recovery  Act,, 
the  Sub-Collector  held  a  patta  to  be  improper,  and 
released  certain  property  from  attachment.  On 
an  appeal  being  preferred,  the  District  Judge  re- 
versed the  finding  of  the  Sub-Collector,  and  re- 
manded the  case,  under  s.  562  of  the  Code  of  Civil 
Procedure,  for  disposal  according  to  law.  Plaintiff 
appealed  to  the  High  Court  against  the  order  of 
remand,  when  it  was  objected  that  no  appeal 
lay  :  Held,  that  an  appeal  lay.  It  was  competent 
to  the  District  Judge  to  make  the  order  of  re- 
mand under  s.  562  of  the  Code  of  Civil  Procedure. 
The  adjudication  by  the  Collector  was  a  formal 
expression  of  an  adjudication  on  a  right  claimed, 
within  the  meaning  of  the  definition  of  "  decree  " 
contained  in  s.  2  of  the  Code  of  Civil  Procedure.  It 
was  also  a  formal  expression  of  a  right  claimed  in  a 
Civil  Court.  Veeraswamy  v.  Manager,  Pittapttb 
Estate  (1902)        .         .      I.  L.  R.  26  Mad.  518 

26.  Validity  of  order  of  remand 

—Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  562, 
566,  578,  588 — Jurisdiction,  meaning  of  the  term 
— Remand  order  in  contravention  of  s.  564 — Whether 
the  remand  and  the  subsequent  proceedings  null  and 
toid — Whether  legality  of  the  remand  order  could  be 
questioned  on  an  appeal  from  the  final  decree.  The 
term  "  jurisdiction  "  in  s.  578  of  the  Civil  Proce- 
dure Code  is  used  in  the  sense  of  pecuniary  or 
local  jurisdiction,  or  jurisdiction  relating  to  the 
subject-matter  of  a  suit.  It  does  not  mean  the 
legal  authority  of  a  Court  to  do  certain  things.  A 
suit  having  been  decided  by  the  Court  of  first  in- 
stance, not  upon  a  preliminary  point,  but  upon  the 
merits,  the  lower  Appellate  Court  reversed  the 
decision  of  the  first  Court  and  remanded  the  case 
under  s.  562  of  the  Civil  Procedure  Code.  On  re- 
mand a  partial  decree  Avas  passed  by  the  Court 
in  favour  of  the  plaintiff.  On  appeal  the  decree 
was  modified  by  the  lower  Appellate  Court.  On  a 
second  appeal  by  the  plaintiff  to  the  High  Court : — 
Held,  that,  having  regard  to  the  provisions  of  s.  578 
of  the  Civil  Procedure  Code,  the  remand  order  and 
the  subsequent  proceedings  were  not  null  and  void, 
as  by  the  remand  there  was  no  error  affecting  the 
jurisdiction  of  the  Court  or  the  merits  of  the  case. 
Rameshur  Singh  v.  Sheodin  Singh,  I.  L.  R.  12  All. 
510,  dissented  from.  Held,  also,  that  the  legality 
of  a  remand  order  and  the  subsequent  proceedings 
could  be  questioned  on  second  appeal  from  the 
final  decree,  although  no  appeal  had  been  preferred 
against  the  order  itself  under  a.  588,  el.  {28),  of  the 
Civil  Procedure  Code.  Mohesh  Chandra  Dass  v. 
Jamiruddin  Mollah  (1901) 

I.  li.  R.  28  Calc.  324  : 
s.c.  5  C.  "W.  N.  509 
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EEMAND— «on/<£. 

7.  CRIMINAL  CASES. 

1. Object    of  remand— Criminal 

Procedure  Code  (Ad  VIII  of  1869),  s.  422— Act  X 
of  1872,  8.  282— Power  of  Appellate  Court.  A 
remand  of  a  case  under  s.  422,  Act  VIII  of  1869, 
could  only  be  for  the  purpose  of  taking  further 
evidence,  and  certifying  the  result  thereof  to  the 
Appellate  Court,  and  not  for  the  purpose  of  retrying 
the  case  upon  such  fresh  evidence.  After  remand 
under  this  section,  the  Appellate  Court  could  only 
try  the  case  as  an  ordinary  appeal,  and  had  no 
power  to  enhance  the  punishment.  AsoyTMOTTS 
3  B.  Ij.  K.  a.  Cr.  62 

2.  . Ground  for  '  remand. — Impro- 


per admission  of  examination  of  accused — Criminal 
Procedure  Code,  1861,  s.  205.  \Yhen  the  examina- 
tion of  the  prisoner  had  not  been  recorded  in  full 
as  required  by  s.  205  of  the  Criminal  Procedure 
Code,  1861,  and  was  therefore  inadmissible  without 
further  proof  of  it,  but,  if  admissible,  would  either 
alone  or  with  other  evidence  be  sufficient  for  the  con- 
viction of  the  accused,  the  proper  course  was  held  to 
be  to  remand  the  case  to  the  Court  of  Session,  in 
order  that  proof  might  be  taken  of  the  examination. 
When  the  evidence,  exclusive  of  the  inadmissible 
examination,  is  sufficient  to  support  the  conviction, 
it  may  be  affirmed  by  the  High  Court  without 
remanding  the  case.     Reg.  v.  Kalla  Lakhmaji 

2  Bom.  419  :  2nd  Ed.  395 

Reg.  v.  Pevadi  srs  Basappa 

3  Bom.  420  :  2nd  Ed.  397 

Reg.  r.  Vrraoji  .  2  Bom.  421 :   2nd  Ed.  398 

RzG.  V.  Gxsv  Bapu 

2  Bom.  422  :  2nd  Ed.  398 


3. 


Remand    for    further    evi- 


EEMAND— cowcW. 

7.  CRIMINAL  CASES— <:orcW. 
s.c.  In  re  Woodoy  Chand  Mookhopadhya 

18  W.  E.  Cr.  31 

5,  Detention    of    prisoner    in 

custody  pending  remand — Power  of  Magis- 
trate. A  remand  properly  made  after  taking  suffi- 
cient evidence  given  on  oath  or  solemn  affirmation  is 
the  only  ground  on  which  a  Magistrate  can  retain  an 
accused  person  in  custody.  In  the  matter  of  the 
petition   of   ZlhL'KLDdeek  Hossetn 

25  W.  E.  Cr.  8 

See    MUTHOORASATH  CHrCKERBCTTT  V.    HeERA 

Lali  Doss         .         .         .        17  "W.  E.  Cr.  55 

6. Appeal — Sessions 

Judge,  power  of — Jurisdiction — Practice.  A  Ses- 
sions Judge,  while  disposing  of  a  criminal  appeal, 
has  no  authority  under  the  Code  of  Criminal  Pro- 
cedure to  remand  the  case  when  the  judgment  of 
the  Court  below  is  unsatisfactory,  directing  it  to 
write  out  a  proper  judgment  after  rehearing  the 
parties,  if  they  so  desire.  It  is  the  duty  of  the 
Sessions  Judge  in  such  a  case  to  go  fully  into  the 
whole  facts  and  dispose  of  the  appeal.  He  cannot 
devolve  this  duty  on  the  Court  below.  Tara  Chant> 
Si>-GH  r.  Emperor  (1905) 

I.  L.  E.  32  Calc.  1069 


dence — Criminal  Procedure  Code,  1861,  s.  422 
and  ss.  169  and  171 — Jurisdiction  of  Magistrate. 
When  an  Appellate  Court  directed  further  evidence 
to  be  taken  by  a  subordinate  Court  under  s.  422  of 
the  Code  of  Criminal  Procedure,  it  was  competent  to 
the  subordinate  Court  before  which  such  evidence 
was  given,  if  any  ofEence  against  pubUc  justice  as 
described  in  s.  169  was  committed  before  such 
Court  by  a  witness  whose  evidence  was  being 
recorded' therein,  to  send  the  case  for  investigation 
to  a  Magistrate  under  the  provisions  of    s.    171. 

QrEEN  v.    BaKTEAP.    iLilFARAZ 

6  B.  L.  E.  F.  B.  698  :  15  W.  E.  Cr.  64 
Eemand  for  furtherjinquiry 


— Power  to  remand — Criminal  Procedure  Code,  1861, 
s.  422 — Omitting  to  give  information  of  an  offence. 
Where  a  person  had  been  found  guilty  by  a 
Magistrate  of  the  offence  of  intentionally  omitting 
to  give  information  of  an  offence  which  he  was 
bound  to  give,  and  on  appeal  the  Judge  found  that 
there  had  been  no  evidence  given  of  the  omission : — 
Held,  per  Kemp,  J.  (Glover,  J.,  contra),  the  Judge 
could  not  remand  the  case  for  additional  inquiry 
under  s.  422  of  the  Criminal  Procedure  Code.  In 
the  matter  of  the  petition  of  Udai  Chakd  Mukho- 
PADHYA        .  ,  .  .     9  B.  L,  R  Ap.  31 


-DlSQUAUFICATIONS — 


EE.MAEEIAGE. 

See    Hi^-nr    Law- 
Re-marriage. 

EEMOTENESS. 

See  Damages — Remoteness  of  Dama- 
ges. 

See  HnroTT  Law — Will — CoxsTRrcnojr 
OF  Wills — Perpetuities,  Trusts,  Be- 
quests TO  A  Class,  axd  Remoteness. 

See  Will — CoySTRUcriox. 


EENT. 


See  Abatement  of  Rent. 

^-fsAppEAL      .      L  li.  E.  33  Calc.  580 

See  Appeal— N.-W.  P.  Acts— N.-W.  P. 

Rent   Act      .       I.  L.  E.  13  All.  193 

I.  L.  E.  16  All.  51 

I.  L.  E.  18  All.  302 

I.  L.  E.  21  All.  247 

See  Apportionment  of  Ren-t. 

See  Bengal  Tenancy  Act,    1885,    s.    3, 

CL.  (5). 
See  Bengal  Tenancy  Act,  1885,  s.  52. 
10  C.  W.  N.  46 

See  Bengal  Tenancy  Act,  1885,  s.  74. 

12  C.  W.  N.  175 

See  Bengal  Tenancy  Act,  1885,  s.  170. 
10  C.  W.  N.  547 

See  Bengal  Tenancy  Act,  1885,  s.  182. 
9  C.  W.  N.  416 
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"RENT— contd. 

See  Bengal  Tenancy  Act,  1885,  s.  188. 
9  C.  "W.  N.  34 

See  Cess     .         .     I.  L.  R.  35  Calc.  82 
See  Civil  Procedure  Code  (Act  XIV  of 
1882),  ss.  13,  373. 

I.  L.  R.  35  Cale.  979,  990 

See  Co-sharer  Landlord. 

10  C.  W.  N.  1042 

,'See  Debutter  Property. 

12  C.  "W.  N,  63 

See  Decree,  Landlord  and  Tenant. 

I.  L.  K.  32  Calc.  463 ;  972 

See  Enhancement  of  Rent. 

See  Illegal  Cess. 

I.  Ij.  R.  31  Calc.  834 

See  Landlord  and  Tenant — Rent. 

See  Landlord  and  Tenant. 

I.  li.  R.  31  Calc  707 

9  C.  W.  N.  96 

I.  L.  R.  33  Calc.  786  ;  837 

I.  li.  R.  35  Calc.  737 

See  Limitation  Act  (XV  of  1877),  Sch. 
II,  Art.  109    .   I.  L.  R.  35  Calc.  996 

See  Madras  Rent  Recovery  Act. 

See  Mesne  Profits. 

,  I,  L.  R.  35  Calc.  996 

See  Parties     .      I.  L.  R.  35  Calc.  182 

See  Rent,  Suit  for.  • 

See  Res  Judicata. 

I.  L.  R.  35  Calc.  979 

See  Small    Cause    Court,    Mofussil — 
Jurisdiction — Rent. 

See   Transfer  of  Property  Act,  1882, 
s.  50       .         .      I.  L.  R.  33  Bom.  96 

See  Transfer  of  Property  Act,  s.  73. 

9  C.  W.  N.  11 


—  additional,  for  additional  area — 

See  Bengal  Tenancy  Act — 

s.  52      .      I.  L.  R.  29  Calc.  247 
6  C.  W.  N.  318 ;  360 

s.  158     .         .6  C.  W.  N.  592 


—   appeal  in  suit  for — 

See  Appeal — Acts — Bengal      Tenancy 
Act,  s.   153    .         .7  C.  W.  N.  908 

See  Special  or  Second  Appeal — Small 
Cause  Court  Suits — Rent. 


—  arrears  of — 

See  Appeal— N.-W.   P.   Acts— N.-W.   P. 

Rent  Act       .        I.  L.  R.  1  All.  366 

I.  li.  R.  4  All.  237 

See  Bengal  Tenancy  Act,  Sch.  Ill — 
Art.  2. 


Art.  6 


5  C.  W.  N.  763 


RENT— conffZ. 

arrears  of— concld. 

See  Interest — Miscellaneous  Cases — 
Arrears  of  Rent. 

See  Limitation  Act,  1877,  Sen.  II,  Art. 
110. 

See  Rent,  Suit  for. 

See  Sale  for  Arrears  of  Rent. 

See  Sale  in  Execution    of    Decree- 
Immovable  Property. 

5  C.W.N.  497 

See  Special  or  Second  Appeal — Orders 
subject  or  not  to  Appeal. 

I.  li,  R.  28  Calc.  532     - 
5  C.  W.  N.  515 

See  Vendor    and    Purchaser — Breach 
OF  Contract      .  7  C.  W.  N.  905 

arrears  of,  suit  for — 


for— 


See  Bengal  Rent  Act,  1869,  s.  29. 
See  Bengal  Tenancy  Act,  Sch.  III. 

See  Co-sharers — Suits  by  Co-sharers 
with  respect  to  the  Joint  Property 
— Rent. 

See  Jurisdiction  of  Revenue  Court. 

See  Limitation  Act,  1877,  Art.  110 
(1859,  s.  1,  cl.  8). 

(See  Onus  of  Proof — Landlord  and 
Tenant. 

arrears  of,    suit    for    ejectment 


See  Bengal  Rent  Act,   1869,  s.  52. 

decree  against  registered  tenant, 
if  binds  unrecorded  tenant — 

<See  Landlord  and  Tenant. 

13  C.  W.  N.  746 
^ decree  for — 

See  Instalments     .       11  C.  W.  N.  857 

decree  for  arrears  of  two  tenu- 


See  Bengal  Tenancy  Act,  s.  170. 

13  C.  W.  N.  650 

—  deposit  of,  in  Court — 

>See  Bengal  Tenancy  Act,  s.  61. 

I.  L.  R.  21  Calc.  680 
I.  L.  R.  15  Calc.  166 
I.  li.  R.  25  Calc.  289 

See  Bengal  Tenancy  Act,  Sch.  Ill,  Art* 
2(a)      .         .     I.  L.  R.  29  Calc.  283 

enhancement  of — 

See  Enhancement  of  Rent — Right  to 
Enhance. 

—  evidence  as  to  rate  of — 

See  Evidence — Parol  Evidence — Ex- 
plaining Written  Instruments  and 
Intention  of  Parties. 

6  C.  W.  N.  242 
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BENT—contd. 
in  lieu  of  interest— 

See  Mortgage  —  CoxsTRrcnoir  —  Usr- 
FBXTcrrAKY  Mortgage. 

L.  R.  29  L  A.  148 

kattabadi — Charge     on     the      land. 

Kattubadi  is  rent,  and  does  not  constitute  a  charge 
on  the  land.    Gajapati  Rajah  r.  Suryakarayana 

I.  li.  B.  22  Mad.  U 

^_See  Mttttapudi   Balakrishxayya   r.  Ventkata- 
yARASi>-HA  Appa  RAr      .  I.  Ij.  R.  19  Mad.  329 

^See  Lakshmixarayaita    PA>T:rLr   v.  Vexkata- 
RAYAXAM  .         .  I.  li.  R.  21  Mad.  116 

liability  for — 

See  IxHERiTAXCE  .    5  C.  "W.  N.  189 

See  JoENT  Texaxcy     .     6  C.  W.  N.  Ill 

See  Landlord  axd  Tekast — 

Obligation  of  Lantdlord  to  give 
axd  maintain  tenant  in  pos- 
SESSION        .       5  C.  W.  N.  816 

Liability  for  Rent  ; 

Holding  over  after  Tenancy. 

I.  L.  R.  27  Bom.  262 

See  Sale  for  Arrears  of  Rent — Rights 
AND  Liabilities  of  Pttrchasers. 

limit  of — 

See  Bengal  Tenancy  Act,  s.  48,  cl.  (a). 
I.  L.  R.  28  Cale.  166 

non-payment  of — 

See  Landlord   and  Tenant — Payment 
OF   Rent — Non-payment. 

See     Right    of     OccrPANCY — Loss     OB 
Forfeiture  of  Right. 

payment  of — \ 


See  Landlord  and  Tenant — 

CONSTITrTION  OF  RELATION ACK- 
NOWLEDGMENT OF  Tenancy  by 
Payment  of  Rent  ; 

Payment  of  Rent. 

payment    of,    for    a  number  of 
years — 

See  Lease         ,     I.  L.  R.  36  Calc.  604 


—    payment  and  acceptance  of — 

See  Landlord  and  Tenant — Constitu- 
tion OF  Relation — Acknowledgment 
of  Tenancy. 


—  presumption  as  to  amount  of — 
See  Bengal  Tenancy  Act,  s.  51. 

6  C.  W.  N.  589 


presumption  as  to  fixity  of- 


B.'ENT—contd. 
rate  of — 


See  Khoti  Settlement  Act,  s.  8. 

I.  I..  R.  27  Bom.  71 

See  LA2a>LOBX>  Aim  Tenant. 

10  C.  W.  K".  1084 

—  receipts  for — 
See  Bengal  Tenancy  Act,  s.  88. 

L  Ii.  R.  16  Gala  155 
I.  li.  R.  25  Calc.  531 ;  530  note 

See  Evidence — Civil  Cases — Rent  Re- 
ceipts. 

See  Landlord  and  Tenant — Consttitj- 
tion  of  Relation — Acknowledgment 
OF  Tenancy  by  Receipt  op  Rent. 

receipt  of   proportionate    parts 


of,  from  various  tenants — 

See  Bengal  Tenancy  Act,  s.  88. 

6  C.  W.  N.  823 

receipt  recognising  mortgage — 

See  OccrPANCY  holding. 

13  C.  W.  N.  833 

recovery  of — 

See  Land  Registration  Act  (Ben.  Act 
\r[I  OF  1876),  s.  78  .  5  C.  W.  N.  360 

See  Madras  Rent  Recovery  Act. 

sale — 

See   Civil   PROcEDrRE    Code,     1882.   s. 
310A         .         .         13  C.  W.  N.  224 

sale — priority — 


See  Bengal  Tenancy  Act,  s.  167. 

13  C.  W.  IS.  412 

—  settlement  of— 

See  Bengal  Tenancy  Act,  s.  104  J. 

13  C.  W.  N.  210 

See  Bengal  Tenancy  Act,   s.    107. 

L  L.  R.  28  Calc.  676 

—  suit  for — 

See  Rent,   Suit  fob. 


—  suspension  of — 

See  DiLuvioN     .    I.  L.  R.  36  Calc.  856 

See  Landlord  and  Tenant. 

13  C.  W.  W.  702 

See  N.-W.   Provinces   Rent  Act   (XII 
OF  1881),  s.  23   ,  I.  Ii.  R.  24  All.  465 

—  system  of — 
See  Custom 


See  Bengal  Tenancy  Act,  s.  50. 

5  C.  W.  N.  60 


.     U  C.  W.  N.  703 

See   Presidency   Small  Cause   Courts 
Act      .         .      I.  Ii.  R.  31  Bom.  138 


—  to  whom  payable — 

See  Landlord  and  Tenant — Transfer 
BY  Landlord        .     7  C.  W.  N.  454 
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HENT—concld. 

unchanged — 

See  Landlord  and  Tenant. 

I.  L.  R.  34  Cale.  002 

RENT,  SUIT  FOR. 

See  Acquiescence     .      7  C.  W.  N".  170 

See  Appea]>— N.-W.  P.  Acts— N.  W.  P. 
Rent  Act  {XII  of  1881),  s.  189. 

I.  li.  R.  23  All.  283 

See  Bengal  Rent  Act,  1869. 

See  Bengal  Tenancy  Act. 

8  C.  W.  N.  1 ;  248  ;  575  ;  695 

See  Civil  Pbocedure  Code,  1882,  s.  1.3. 
10  C.  W.  N.  820 
See  Compromise  Decree. 

13  C.  W.  N.  217 

See  Co-sharers — Suits   by  Co-sharers 

WITH   respect  to   THE  JoiNT  PROPERTY 

— Rent. 

See  Estoppel — 

Estoppel    by    Judgment. 

I.  L.  R.  28  Calc.  318 

Estoppel    by    Conduct. 

I.  L.  R,  29  Calc.  126 

See    Jurisdiction— Suits    for    Land — 

Rent. 
See  Jurisdiction  of  Revenue  Court. 

See  Landlord  and  Tenant. 

8  C.  W.  3Sr.  172,  235,  297 

I.  L.  R.  31  Bom.  159 

13  C.  W.  N.  635 ;  1110 

See  Landlord  and  Tenant  Act,  s.  66. 

8  C.  W.  K".  721 

See  Landlord  and  Tenant — 
Liability  for  Rent  ; 

Payment  of  Rent. 

See  Land  Registration  Act,  s.  42. 

8  C.  W.  N.  193  ;  196 

See  Limitation  Act,  1877,  s.  22. 

13  C.  W.  N.  186 

See  Limitation  Act,  1877,    Sen.  II,  Art. 

110  ..         .     8C.  W.  W.  162 

8  C.  W.  N.  695 

See  N.-W.  Provinces  Rent  Act  (XII  of 
1881),  Ch.  II  AND  s.  93. 

I.  L.  R.  23  All.  270 

See  Onus  of  Proof — Landlord  and 
Tenant. 

See  Parties — Parties  to  Suits — Ren*, 
Suits  for,  and  Intervenobs  in  such 
Suits. 

See  Rent. 

See  Res  Judicata — 

Estoppel  by  Judgment. 

6  C.  W.  N.  66 

Matters  in  Issue — Illegal  Cess. 
I.  L.  R.  28  Calc.  17 


REKT,  SUIT  FOB.— contd. 

See  Resumption — Effect  of    Resump- 
tion— Effect  on  Patta. 

L.  R.  30  I.  A.  159 

See    Small    Cause    Court — Mofussil — 
Jurisdiction — Rent. 

See  Special  or  Second  Appeal — Orders 

SUBJECT  OR  NOT  TO  APPEAL. 

I.  L.  R.  28  Calc.  116 

rent  of  tank,  suit  for — 

See  Rent,  suit  for. 

I.  li.  R.  31  Calc.  937 

under  RlOO— 
See  Bengal  Rent  Act,  1869,  s.  102. 

F  1.  Nature  of  suits  under  Act  X 

of  1859 — Regvlar  suits.  Suits  for  rent  under 
Act  X  of  1859  ^vere  not  summary  suits,  but  to  all 
intents  and  purposes  regular  suits,  only  tried  by 
Collectors.     Nubo  Tarinee  Dossee  v.  Gray 

11  "W.  R.  7 

s.c.  Bhab-^tariki  Dasi  v.  Grey 

2  B.  L.  R.  A.  C.  152 


2. 


Suits  cognizable  under  Rent 


Act — Suit  partly  for  rent  in  district  where  Act  not 
in  force.  Held,  that  a  suit  brought  to  recover 
rent,  partly  due  in  respect  of  estates  situate  in  a 
district  in  which  the  Act  was  not  in  force,  could 
be  brought  under  the  Rent  Act.  Oosman  Khan 
V.  Chowdhry  Sheoraj  Singh      .      5  N.  W.  42 

of    suit — 


Jurisdiction  of  Collector.  A  suit  for  rent  was  cog- 
nizable only  by  the  Collector  under  cl.  4,  s.  2.3,  Act 
X  of  1859,  whether  it  was  based  upon  ci.  kabuliat  or 
agreement,  or  neither.     Dhunput  Singh  v.  Mn.LS 

7  W.  R.  473 

^  '4. '    Suit  for    rent  of 

lands  held  in  excess.  The  Revenue  Courts  had 
under  Act  X  of  1859  jurisdiction  in  a  suit  for  rent 
in  respect  of  lands  held  in  excess  of  the  lands  for 
which  the  defendant  was  paying  rent,  where  there 
was  no  lease  or  express  contract  limiting  the  lands  of 
the  tenancy.     Sham  Jha  v.  Doorga  Roy 

7  W.  R.  122 

5.  ■  Suit  for  rent  pay- 
able under  agreement- — Variable  rate.  A  suit  wilt 
lie  under  the  Rent  Act  for  rent  payable  under  an 
agreement  that  Jiand  taken  and  occupied  without  an 
actual  demise  should  be  paid  for  at  certain  rates.  A 
variation  in  the  rates  of  rent  in  accordance  with  the 
crops  under  a  distinct  agreement  to  that  effect  is  not 
in  the  nature  of  enhancement  of  rent.  Jadoobub 
Singh  v.  Beharee  Singh     .         .     2  N.  W.  437 

6.  Suit    for    rent     in     kind — 

Beng.  Act  VIII  of  1S69.  A  suit  for  rent  in  kind 
is  cognizable  under  Bengal  Act  VIII  of  1869. 
MuLLicK  Amanut  Ali  v.  Ukloo  Pasee 

25  W.  R.  14a 

Krishto  Bundhoo  Bhuttachar.tee  v.  Rotish 
Shaikh 25  W.  R.  307 
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See  Lachmak  Prasad  v.  Holas  Mahtook. 

2  B.  L.  E.  Ap.  27  :  11  "W.  B.  151 

and  Raikisori  Dasi  v.  Boxomau  Chaban  Maiti 
1  B.  li.  R.  S.  N.  14  :  10  W.  E.  209 


7. 


Suit  for  rent  in 


kind.  The  Rent  Act  applies  where  rent  is  reserved 
in  kind,  jnst  the  same  as  in  the  case  of  suits  for  rent 
in  money,  but  not  where  articles  are  to  be  delivered 
under  a  separate  agreement  unconnected  with  the 
question  of  rent.  Bhttbo  SooxDrREE  Debia  v. 
Jtktjl  Abdik        .         .         .  8  W.  E.  393 


8. 


Suit  for  rent   in 


kind—Beng.  Act  VIII  of  1S69— Jurisdiction.  The 
defendant  took  from  the  plaintifE  's  ancestor  a  small 
portion  of  endowed  land  for  a  garden,  and  in  consi- 
deration thereof  paid  him  a  certain  fixed  amount  of 
grain  for  his  maintenance  and  support,  and  subse- 
quently that  payment  was  commuted  into  a  month- 
ly allowance  of  R3-8,  which  was  regularly  paid  till 
1276,  and  then  stopped.  To  a  suit  under  Bengal 
Act  Vin  of  1869  to  recover  the  amount,  the  defence 
was  that  a  suit  for  a  claim  of  such  a  nature  could 
not  be  brought  under  that  Act ;  but  the  objection 
was  oveiTuled,  and  the  plaintiff  held  entitled  to 
recover  the  amount  sued  for.  Jailalooddex  v. 
BuEXE     .    15  B.  L.  E.  261  note :  18  W.  E.  99 


9. 


Suit   for  rent  in 


I 


12. 


tawn—Beng.  Act  VIII  of  1369.  Bengal  Act  \TII 
of  1869  relates  only  to  agricultural  holdings,  and 
its  provisions  have  no  application  to  lands  forming 
part  of  a  street  in  a  town.  Collectob  of  Moxghyb 
V.  Madab  Buksh  ,         .         25  W.  E.  136 


kind — Damages.  Held,  that  damages  on  account  of 
the  wanton  destruction  of  trees,  though  stipulated 
for  in  a  kabuliat,  cannot  be  claimed  as  rent ;  but 
that  a  stipulation  to  supply  a  number  of  mangoes 
yearly  is  one  to  pay  a  part  of  the  rent  in  kind,  and 
the  value  of  the  mangoes  is  realizable  as  rent  in  a 
Revenue  Court.     Nttbo  Tabixee  Dossee  v.  Gray 

11  W.  E.  7 

S.C.  Bhabatarini  Dasi  v.  Grey 

2  B.  lo.  E.  A.  C.  152 

10. Suit  to  maintain 

mone'j-rent  and  prevent  substitution  of  rent  in  kirul. 
Held,  that  a  suit  for  maintenance  of  money-rent, 
and  to  prevent  the  zamindar  from  substituting  a 
rent  in  kind  for  the  money-rent  previously  paid,  is 
not  a  suit  cosnizable  under  the  Rent  Act-s  (Act  X  of 
1859  or  Act  XIV  of  1863).  Baixee  r.  Mahomed 
Ali  Khan  ....         2  Agra  307 

11. Suit     to     enhance     julkur 

tenure.  A  suit  for  enhancement  of  a  julkur 
tenure  is  cognizable  under  the  Rent  Act.  Pttran 
Satttra  v.  Tajooddeex     .    5^"W.  E.,  Act  X,  20 

Aixni  CnrxDER  Shaha  v.  BHrRxrr  Baboo 

5  W.  E.,  Act  X,  92 

And  so  is  a  suit  for  a  kabuliat  for  payment  of  the 
rent  of  a  fishery.  Koylash  CnrxDEB  Dey  v.  Joy 
Nabaix  Jalooah         .         .         .         7  "W.  E.  93 


Suit  for  rent  of  land  in  a 


EEKT,  SUIT  FOB.—contd. 

13.  — Suit  for  rent  of 

house  situated  in  town.  A  suit  for  a  kabuliat  or 
surkhut  will  lie  under  Bengal  Act  VIII  of  1869 
in  the  case  of  a  house  situated  in  a  town.  Ram 
Lall  v.  CHTTiiMox  Ghxtttitck    .     24  W.  E.  271 

14.  —  Enhancement    of   rent    of 

a  dwelling-house  in  village.  A  suit  for  en- 
hancement of  rent  of  a  dwelling-house  in  a  village 
is  cognizable  under  the  Rent  Act.  Abdool  BLimid 
V.  DoxAGBAM  Dey     .         .      3  B.  L.  E,  Ap.  133 

15.  Suit  for  rent  of  land  with 

buildings.  A  suit  for  the  rent  of  land  is  not 
altered  by  the  fact  of  houses  or  buildings  standing 
thereon,  and  therefore  such  a  suit  is  one  cogniz- 
able under   the  Rent   Act   (X  of  1859).     ilATHx:- 

RAXATH   KUXDU   V.    CaMPBELL  ^ 

9  B.  L.  E.  115  note  :  15  W.  E.  463 


16. 


Suit  for  rent  of 
The  Revenue 


land  v:ith  hutldings — Jurisdiction 
Courts  had  no  jurisdiction  to  entertain  a  suit  for 
rent  of  land  with  buildings  upon  it,  when  the  rent 
included  the  rent  of  the  buildings  as  well  as  of  the 
land.  Dhieaj  Mahatab  Chaxd  Bahadue  v. 
Makuxd  Ballabh  Bose 

9  B.  li.  E.  Ap.  13 :  14  W.  E.  246 

17. Suit  for  house- 
rent  including  ground-rent.  Where  house-rent  in- 
cludes the  rent  of  the  ground  upon  which  the  house 
stands,  and  the  ground-rent  can  be  separated  from 
the  other  items  forming  the  aggregate  of  the  house- 
rent,  the  claim  to  the  extent  of  the  ground-rent  may 
be  cognizable  by  the  Revenue  Court  under  Act  X  of 
1859.  Ram  Chttrx  Sixgh  Kettree  v.  Meadhtx 
Dxtbjee 8  W.  E.  90 


18. 


Liquidated  dam^ 


ages  under  agreement  with  respect  to  house.  The 
defendant  bought  a  house  belonging  to  the  plaintiff 
and  standing  on  his  own  land,  on  the  condition  that, 
as  long  as  the  house  was  not  removed,  he  would  pay 
the  plaintiff  a  certain  sum  per  month.  The  house 
not  having  been  removed,  the  plaintiff  sued  for  the 
stipulated  sum  from  date  of  purchase.  Held,  that 
this  was  not  an  action  for  rent,  but  a  suit  for  liqui- 
dated damages,  and  as  such  cognizable  in  the  Civil 
Court.  Debxath  Roy  Chowdhry  v.  Kally  Kisto 
Roy  Chowdhry  .         .         .        1  W.  E.  2 


19. 


—  Jurisdiction 


under  Beng.  Act  VIII  of  1S69 — Suit  for  rent  of 
houses.  The  rulings  applicable  to  suits  for  rent  of 
houses  or  of  portions  of  land  covered  with  houses  or 
markets  have  no  reference  to  suits  in  which  rent  is 
claimed  in  respect  of  a  mouzah  or  of  an  entire  estate 
or  the  aliquot  part  of  an  estate.  Hence  a  suit  for 
rent  of  8  annas  of  a  mouzah  which  was  part  of  the 
plaintiff 's  zamindari  held  in  farm  as  a  whole  by  the 
defendant  may  be  properly  brought  in  a  CivO  Court 
under  the  provisions  of  Bengal  Act  VIII  of  1869. 
Gaxeemxtt  Hosseix  v.  Ruxgoo  Sahoo 

3  C.  li.  E.  8 


20. 


Suit   for  rent  o 


lands  appurtenant  to  dwelling -house.     The  defend- 
ant had  been  declared  entitled,  under  a.  9,  Bengal 
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Regulation  XIX  of  1814,  to  hold  certain  lands  as 
attached  to  his  dwelling-house,  at  an  equitable  rent 
payable  to  the  landlord.  The  landlord  subse- 
quently sued  under  the  Rent  Act  for  enhancement 
of  rent  of  these  lands.  Held,  that  a  suit  for  the  rent 
of  such  lands  could  not  be  maintained  under  that 
Act.     Khaikttddin  Ahmed  v.  Abdttl  Baki 

3  B.  L.  R.  A.  C.  65  :  U  W.  E.  410 


21. 


Suit    for     house 


and  ground.  If  a  house  and  two  parcels  of  ground 
were  held  and  enjoyed  together,  forming,  as  it  were, 
one  compound  or  set  of  premises,  the  suit  as  to  the 
whole  was  not  cognizable  under  the  Rent  Act.  If 
one  of  the  parcels  of  land  lies  at  a  distance,  or  is 
wholly  separate  and  distinct  from  the  other,  the  suit 
as  to  the  former  was  cognizable  under  that  Act. 
BiPRODOSs  Dey  v.  Wollex         .      1  W,  R.  222 

Tareeny  Persatjd  Ghose  v.    Bengal   Ixdigo 
Company    .         .         .         .   2  W.  R.,  Act  X,  9 


22. 


Suit  for  rent  of 


24. 


Suit  for  ground 


rent  of  land  on  which  golah  is  built.  A  suit  for 
ground-rent  of  the  land  on  which  a  golah  stands  is 
not  coErnizable  under  the  Rent  Act.  Delawttr 
Alt  r.   Dabee  Pershab  .        11 W.  R.  203 


25. 


Suit    for    ferry    tolls.     The 


rent  law  in  Bengal  does  not  apply  to  ferry  tolls. 
Hari  Mohan  Sirkar  y.  Moncrieff,  9  B.  L.  R.  Ap.  14, 
applied.  Rachhea  Singh  v.  Upendra  Chandra 
Singh    .         .         .         .    I.  L.  R.  27  Cale.  239 


26. 


Suit  for  rent  of  bastu  lands. 


"Where  the  rent  for  bastu  lands  was  paid  by  the 
raiyats  to  their  landlord  separately  from  the  rent 
paid  for  the  cultivated  lands,  but  the  tenure  of 
the  bastu  lands  was  a  raiyatwari  tenure,  it  was 
held  that,  as  a  matter  of  law.  the  distinction  in  the 
mode  of  pay'ng  the  rent  did  not  exclude  those 
lands  from  the  operation  of  Act  X  of  1859  or 
Bengal  Act  VIII  of  1869.  Pogose  v.  Rajoo 
Dhopee  .         .         .         .  22  W.  R.  511 


27. 


Suit    for     rent    of   garden 


attached  to  a  house.  Held,  that  a  suit  by  a  lessee 
against  a  sub-lessee  to  obtain  rent  of  a  garden 
which  was  attached  to  a  house,  and  was  ancillary  to 


land  let  for  purpose  of  factory  and  divelling-horise. 
A  suit  lies  under  Act  X  of  1859  for  the  rent  of  land 
let  for  the  purposes  of  a  factory  inluding  the  dwell- 
ing-house of  the  proprietor  of  the  factory,  it  being 
immaterial  for  what  purposes  the  lands  were  de- 
mised. Tareeny  Persaud  Ghose  v.  Bengal 
Indigo  Company      .         .       2  "W.  R.,  Act  X,  9 

23. Suit    for     rent     of     lands 

covered  by  arhats.  ghats,  and  bazars.     A 

suit  for  rent  of   land  where  the  rent  comes  from 
arhats,  ghats,  and  bazars  situated  upon  it,  as  well 
as  from  the  land,  was   held  not  to  lie    under  the 
Rent  Act.     Hari  Mohan  Sirkar  v.  Moncrieff 
9  B.  li.  R.  Ap.  14  :  15  W.  R.  464  note 

Madan  Sing  v.  Madan  Ram  Deb 

1  B.  L.  R.  S.  M".  11 


RENT,  SUIT  FOR— ron^i. 

the  enjoyment  of  the  house,  was  not  cognizable  by 
the  Revenue  Court,  but  by  the  Civil  Court.  Shyam 
Singh  v.  Punchxtm  Majee    .         .     2  Agra  243 

28.  Suit  for  rent  of  land  on 
tenancy  not  strictly    agriculturable.     The 

class  of  cases  cognizable  under  the  Rent  Act 
includes  suits  for  rent  in  cases  of  tenancies  not 
strictly  agriculturable,  provided  the  subject  of  the 
lease  is  land  and  the  rent  issues  out  of  the  land,  and 
is  due  on  account  of,  and  for  the  use  of,  the  land, 
whatever  may  be  the  purpose  for  which  the  surface 
of  the  land  is  used.  Watson  v.  Gobind  Chttndee 
Mozoomdab        .         .      W.  R.  1864,  Act  X,  46 

29.  Garden  land  where  trees 
are  removed — Suit  to  fix  rent  of — Act  X  of  1859, 
s.  23,  cl.  1.  Where  land  has  been  held  as  a  bagh, 
and  no  other  right  or  interest  therein  is  shown,  it 
becomes  ordinarily,  on  removal  of  the  trees,  a  por- 
tion of  the  malguzari  land  of  the  village,  and  the 
occupant  who  brings  it  under  cultivation  is  liable  to 
the  payment  of  rent.  If  the  landowner  and  himself 
cannot  by  agreement  fix  the  rent,  'a  suit  for  the 
determination  of  the  rate  was  maintainable  under 
cl.  1,  s.  23  of  Act  X  of  1859.  But  where  the  occu- 
pant who  brings  the  bagh  under  cultivation  sets 
up  a  right  inconsistent  with  the  existence  of  the  re- 
lation of  landlord  and  tenant,  and  there  is  a  contest 
between  the  parties  as  to  their  respective  rights  and 
positions,  the  clause  was  inapplicable.  Sheopal 
Singh  v.  Rai  Seetarasi         .         .      3  N.  W.  18 

30. Suit  for  tolls  from  persons 

coming  to  hat— Beng.  Act  VIII  of  1869.  A 
suit  for  rent  derivable  by  a  lessor  from  tolls  col- 
lected by  the  lessee  from  persons  resorting  to  a 
hat  is  not  cognizable  under  Bengal  Act  VIII  of 
1869.     Savi  v.  Issur  Chunder  Mundut. 

20  W.  R.  146 


3L 


Suit  to  enforce     right    to 


erect  golahs  at  ghats  and  to  collect  duties 
^Act  X  of  1869,  s.  23.  A  suit  for  enforcing  an 
alleged  right  to  erect  golahs  at  certain  ghats,  and  to 
collect  duties  from  persons  using  them,  was  not  a 
suit  "  on  account  of  any  right  of  pasturage,  forest 
right,  fisheries,  or  the  like,"  within  s.  23  of  Act  X  of 
1859,  and  the  Collector  had  no  jurisdiction  to 
entertain  it.     Furlong  v.  Johurree  Loll 

Marsh.  194  :  1  Hay  453 

32.  Suit  for  rent  from  a  toll  on 

river  or  canal — Act  X  of  1859,  s.  23,  cl.  4.  A 
suit  to  recover  rent  on  lease  of  toll  arising  from 
a  canal  or  river  navigation  was  not  cognizable 
under  cl.  4,  s.  23,  Act  X  of  1859.  Garland  v.  Rai 
Mohun  Hazrah  ...      1  "W.  R.  15 


33. 


-'Suit  for  tolls  for  use  of  a 


f err  J— Act  X  of  1859,  s.  23,  cl.  4.  A  suit  for  tolls 
for  the  use  of  a  ferry  belonging  to  the  plaintiff  was 
not  maintainable  under  Act  X  of  1859,  s.  23,  cl.  4. 
Furlong  v.  Treelochun  Singh 

Marsh.  504  :  2  Hay  598 

34. Suit    for  dustoorut — Beng. 

Act  VIII  of  1869 — Objection  on  appeal.  A  suit 
for  dustoorut  is  not  a  suit  for  rent,  and  is  therefor© 
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not  cognizable  under  Bensral  Act  Ylll  of  1869.  The 
ground  that,  even  supposing  the  suit  was  not  a  suit 
for  rent,  it  was  not  liable  to  be  dismissed  in  order 
that  a  fresh  suit  might  be  instituted  under  Act 
VIII  of  1859,  not  having  been  taken  in  the  Court 
below,  nor  in  the  grounds  of  special  appeal,  was 
overruled  at  the  hearing  of  the  special  appeal. 
Ram  Chxtrn  Basebjee  v7  Tokita  Chttrk  Pattl 

18  W.  K.  343 

35   Suit  for  rent  of  stone  quar- 

riesZ-Act  X  of  1859,  s.  23,  d.  4.  In  a  suit  for  rent 
under  a  lease  of  8  annas  of  a  certain  hill  and  of  14 
bighas  of  land  bv  which  the  lessee  reserved  a  ye^ly 
rent  of  R200  for  the  land,  and  the  right  of  levying 
a  yearly  tax  on  the  parties  who  were  employed  m 
quarrying  the  stone  -.—Held,  that  this  was  not  a  suit 
cognizable  under  Act  X  of  1859.  EMM  Chunder 
Ghose  v.  Minlo,  1  Ind.  Jur.  .V.  S.  426,  considered 
and  approved.  Shalgkam  r.  KuBmirs  _  .^- 
3  B.  li.  E.  A.  C.  61 :  11  W.  R.  400 

36. Sviit  to  recover    payment 

for  use  of  land  for  stacking  timber.  In  a 
suit  to  recover  monev  due.  or  payment  in  kind,  for 
the  use  of  the  plaiiitifi's  land  by  stacking  timber 
thereon  and  keeping  it  there  for  a  specified  time  : — 
Edd,  that  the  claim  was  of  the  nature  of  one  for 
rent  and  governed  by  the  law  of  Umitation  appUc- 
able  to  money  claims  of  that  kind.  Where  there 
are  well  known  terms  upon  which  the  use  of  land  for 
stacking  timber  is  permitted  by  its  owner,  and  a 
party  with  the  knowledge  of  this  custom  or  practice 
uses  the  land  in  this  way,  he  is  bound  as  by  an 
implied  agreement  to  pav*  accordingly  for  such  use. 
JritSA  Doss  V.  Gawsee'  Meah    .     21  W.  K.  124 

37.  Huqajiri — Usufructuary  mort- 
gage—Beserved  rent.  The  plaintifE  had  borrowed 
money  on  security  of  a  zur-i-peshgi  lease  of  pro- 
perty which,  after  some  years,  he  sued  to  redeem 
by  payment  of  an  alleged  balance,  claiming  credit 
for  huqajiri  of  the  hypothecated  land  owing  to  him 
for  the  intervening  period.  Edd,  that  huqajiri  is 
not  rent  (see  Eyder  Buksh  v.  Eosstin  Buksh,  4  W. 
B.  103),  and  if  it  were  it  was  not  claimed  as  such 
in  this  case ;  moreover,  there  being  a  rent  reserved 
would  not  alter  the  essential  character  of  the  arrange- 
ment, which  was  one  of  usufructuary  mortgage. 
Edd,  that  the  words  of  s.  25,  Act  X  of  1859,  imply 
that  a  suit  by  a  zamindar  to  recover  a  rent  reserv- 
ed on  land  which  has  been  let  out  en  a  zur-i-peshgi 
lease  should  be  brought  in  a  Civil  Court.  Edd, 
also,  that  the  plaintiff  was  justified  in  bringing  his 
suit  in  a  Court  where  he  could  obtain  substantial 
relief,  although  the  remedy  sought  by  him  involved 
in  its  details  different  jurisdictions.  Shed  Golam 
Sesgh  v.  Roy  DrsKUR  Dyal       .     12  "W.  E.  215 


38. 


RENT,  SUIT  FOR— <:on/<f.  ^ 

39. Suit     for    zamindari    dak: 

charges.  A  suit  by  a  zamindar  against  a  patni- 
dar  for  zamindari  dak  charges,  under  Bengal  Act 
VIII  of  1862.  for  which  the  latter  is  hable  under  his 
kabnUat,  was  not  cognizable  under  Act  X  of  1859. 
RrrroTJOXEE  Dossee  v.  JoTEXDEOMonrx 
Tagobe      .         .  6  W.  R.,  Act  X,  31 


Huq-i-zamindari — Deposit  as 
The   fact   that   a  sum  of  money 


tectirity  for  rent. 

was  deposited  by  the  lessee  with  the  lessor  as  secu- 
rity for  the  payment  of  the  rent  did  not  remove  a 
suit  for  rent  from  the  jurisdiction  of  the  Revenue 
Courts.  A  claim  for  huq-i-zamindar  was  not  cogni- 
zable under  Act  X  of  1859.  Jowahte  Laix  v. 
SULTAN  Ali    ...         .         .        12W.  R.  214 


40. 


Suit  for  sum  in  nature  of 


rent-charge— J ci  XIV  of  1S63,  s.  1,  cl.  4— 
Xuzzerana.  A  certain  sum  was  paid  to  Government 
as  nuzzerana  during  the  existence  of  the  maafee 
grant  through  a  lambardar.  After  the  maafee  was 
resumed~and  a  Government  jumma  assessed  upon 
it,  the  nuzzerana  continued  to  be  paid  until  the 
interest  of  the  holder  of  the  resumed  maafee  was 
confiscated  for  rebellion  and  sold  at  auction.  After 
the  confiscation,  the  Government  allowed  the 
amount  to  the  lambardar  by  deducting  it  from  the 
amount  of  Government  revenue  paid  by  him. 
Eeld,  that,  under  the  circumstanced,  the  payment 
of  nuzzerana  being  a  present  in  acknowledgment 
of  proprietary  title  in  the  nature  of  a  rent  charge, 
the  suit  was  cognizable  under  cl.  (4),  s.  1,  Act 
XIV  of  1863.     Zahoor  HossErs-  v.  Assud  Ali 

2  Agra  Ft.  II,  178 

41.  Suit  for  arrears  of  cess.     A 

suit  for  arrears  of  a  cess,  which  is  not  in  the  nature 
of  rent,  could  not  be  brought  under  Act  X  of 
1859.    Kasim  Ali  v.  Shadee  .         .     3  N.  W.  21 


42. 


Suit    to    recover 


cesses  in  excess  of  rent — Jurisdiction.  Act  X  of 
1859  gives  no  jurisdiction  in  suits  to  recover  cesses 
over  and  above  the  rent.  Objoox  Sahoo  v.  Ajttxd 
Setgh 10  W,  R.  257 


43. 


Suit  to  recover  lambardari 


right— J ci  XIV  of  1S63.  Eeld,  that  a  suit  to  re- 
cover lambardari  right,  or  10  per  cent,  allowance 
pro\'ided  for  in  the  administration  paper,  being 
other  than  a  commission  on  actual  collection,  was 
not  cognizable  under  Act  XTV^  of  1863.  Khoobee 
17.  Akbab 2  Agra  322 

44.  Suit  for  price  of  trees — Act  X 

of  1859,  s.  23,  cl.  4.  A  suit  for  half  the  price  of 
trees  cut  down  by  the  tenant,  and  claimed  by  the 
landlord  by  right  of  usage,  was  not  cognizable  under 
cL  4,  s.  23,  Act  X  of  1859.  Tohul  Roy  v.  :Mahadeo 
DuTT W.  R.  1864,  327 

45.  Suit    for    rent    of   zerait 

lands.  A  suit  for  rent  from  a  party  holding 
lands  as  zerait  in  his  own  possession  was  one  for  rent 
as  between  landlord  and  tenant,  and  cognizable 
under  Act  X  of  1859.     Cbowdy  v.  Sbee  Misseb 

12  W.  R.  4 


46. 


Suit  for  rent  of  land  cover- 


ed by  buildings.  L  having  claimed  certain  lands 
as  lessee  from  the  zamindar  and  A  having  pleaded 
that  he  held  them  under  a  mirasi  tenure  from  the 
zamindar,  the  Court  held  that  the  two  leases  could 
co-exist,  and  that  L  was  entitled  to  recover  actual 
possession  and  to  pay  to  J,  as  an  intermediate 
holder,  the  rent  due  to  the  zamindar.  In  execution 
of  the  decree  L  was  put  in  possession  of  all  the  land 
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except  a  portion  covered  by  factory  buildings  in  the 
possession  of  A,  which  buildings  the  Court  held  did 
not  go  with  the  land.  Unable  to  get  possession,  L 
brought  a  suit  to  recover  rent  for  the  land  covered 
by  the  building.  Held,  that  no  suit  for  rent  could 
lie,  .d's  representative  being  a  trespasser  and  his 
mere  statement  of  willingness  to  pay  rent  being  in- 
sufficient to  constitute  the  relation  of  landlord 
and  tenant.    Lyons  v.  Betts       .      13  W.  R.  94 

47.  Payment  by  one  co-sharer 

to  others — Beng.  Act  VIII  of  1869.  A  co-sharer 
in  an  estate  who  cultivates  a  portion  belonging  to 
himself  and  the  other  shareholders  should  pro  tanto 
be  considered  their  tenant,  and  payment  by  such  co- 
sharer  for  land  so  cultivated,  by  whatever  name  it  be 
called,  is  siibstantially  rent  and  a  suit  for  such  rent 
comes  properly  under  the  provisions  of  Bengal  Act 
VIII  of  1869.  ALi.ADrjTEE  DossEE  V.  Sreenath 
Chtjjtder  Bose        .         .         .         20  "W.  R.  258 

48.  Suits  for  rent  by  goondahs 

against  under-tenants.  Suits  for  rent  bet- 
ween "  goondahs  "  and  those  cultivating  under 
them  were  cognizable  under  the  Rent  Act.  Likhun 
Pathtjk  v.  Roop  L.\i.         .         .         3  N.  W.  48 

49.  Suit  against  co-  sharer  for 

share  of  rent— .4c«  X  of  1S59,  s.  23.  S.  23, 
Act  X  of  1859,  was  not  applicable  to  a  suit  in  which 
the  plaintiff  claimed  as  entitled  to  a  moiety  of  the 
rent  of  certain  land  in  the  possession  of  his  co- 
sharer.      MlTTUNLAL  SaHOO  V.   NaDUE 

1  W.  R.  53 

Kalee  Pershad  v.  Lutafut  HossEijr 

12  W.  R.  418 


50. 


Suit  for  sJiare  of 


rent  against  tenant  and  co-lessors.  A  suit  for  a 
share  of  rent  against  a  tenant  and  co-lessors  was 
not  cognizable  as  a  suit  for  rent  within  the  mean- 
ing of  d.  4,  s.  23,  Act  X  of  1859.  Lalia  Isree 
Pershad  V   Stuart     .    W.  R.  1864,  Act  X,  28 


51. 


Sidt  for  rent 


and  damages  against  co-sharers  for  sub-lease.  Suit 
against  co-sharers  and  dar-ijaradar  for  rent  and 
damages  in  respect  of  a  mehal  of  which  a  sub-lease 
was  granted  by  the  defandant  co-sharers.  As 
plaintiff  did  not  get  possession  of  his  share  until 
after  the  expiry  of  the  sub-lease,  and  then  only  by 
the  aid  of  the  Civil  Court,  and  as  his  title  during 
the  subsistence  of  the  lease  was  merely  nominal, 
and  as  he  exercised  no  rights  of  a  landlord  during 
this  period,  and  could  not  have  sustained  against 
the  dar-ijaradar  an  action  for  rent  under  Act  X  of 
1859  : — Held,  that  his  suit  was  properly  brought 
in  the  Civil  Court.  Rabhajeebtjn-  Mtjstafee  v. 
Denonath  Banerji  .  W.  R.  1864,  Act  X,  49 

52.  ,  Suit  by  patnidar  for    his 


share  of  rent.  A  suit  by  one  of  a  body  of 
partnid^rs  against  his  co-patnidars  for  his  share  of 
the,  rents  collected  by  them  was  cognizable  under  the 
P^ent  Act.     SooBHUL  Singh  v.  Meeto  Singh 

W.  R.  1864,  Act  X,  12 
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Hyder  Ali  v.   Omrit  Chowdhry 

W.  R.  1864,  Act  X,  42 

53. Shikmi  talukdars — Perma- 
nent settlement.  ^A' here  shikmi  talukhs  at  the  time 
of  the  permanent  settlement  were  comprised  within 
the  zamindar's  estate,  the  talukhdars  were  subor- 
dinate to  the  zamindar,  and  the  zamindar  could 
therefore  sue  them  for  their  rents  in  the  Revenue 
Courts.  Chttnder  Kant  Chtickerbtjtty  v.  Dttk- 
heeanea   Odea 

1  Ind.  Jur.  N.  S.  6  :  43W.  R.,  Act  X,  41 

Chunder  Kant  Chuckerbutty  v.  Mahomed 
HossEiN    .         .         .         .      6  W.  R.,  Act  X,  1 

54. Suit  for  money    advanced 

to  naib  for  works  on  salaries.  Money  ad- 
vanced to  a  naib  for  the  construction  of  a  bund,  or 
for  the  payment  of  the  salaries  of  tahsildars  and 
peadahs,  comes  within  the  terms  of  s.  23,  Act  X  of 
1859,  with  regard  to  the  management  of  land,  and 
a  suit  by  a  manager  of  an  estate  to  recover  such 
advance  was  cognizable  by  the  Revenue  Courts. 
Ram  Dyal  Banerjee  v.  Court  of  Wabds 

12  W.  R.  269 


55. 


Suit    for    profits    of   m.is- 


appropriated  property.  A  suit  for  profits  of 
property  alleged  to  have  been  appropriated  by  a 
wTong-doer  was  cognizable  by  the  Civil  Court,  and 
not  by  the  Collector.  Roop  Mungul  Singh  v. 
Anund   Roy      ....       3  W.  R.  Ill 


56. 


Suit  on  bonds  secured   by 


assignment  of  rent.  A  lent  money  to  B  on 
bonds,  payment  of  which  was  secured  by  assign- 
ment of  the  rents  of  B's  estate.  A,  instead  of 
liquidating  the  bonds  from  the  collections  of  the 
estate  assigned,  brought  a  suit  on  the  bonds,  and  ob- 
tained a  decree.  B  then  sued  for  a  refund  of  the 
collections  made  and  not  appropriated  to  the  pay- 
ment of  the  bonds.  HeM,  that  such  a  suit  was 
not  one  for  rent,  and  was  not  cognizable  under  the 
.Rent  Act.     Ali  Mahomed  v.  Kanaeam  Ghose 

,8  W.  R.  128 


57. 


Suit  for  rent  against  pur- 


chaser of  crops — Purchase  of  crops  on  condition 
that  they  were  subject  to  claim  for  rent.  AVhere  a 
party  purchases  crops  belonging  to  a  raiyat  at 
auction  sale  with  notice  and  assenting  to  the 
condition  of  sale  that  the  crops  were  subject  to 
the  landlord's  claim  for  rent,  and  the  landlord  also 
being  aware  of  the  terms  of  sale  allows  the  pur- 
chaser to  remove  the  grain  on  the  understanding 
that  the  purchaser  assented  to,  and  became  liable 
to  pay,  the  rent,  a  suit  to  recover  the  amount  from 
the  purchaser  is  a  suit  as  an  implied  contract  bet- 
ween the  landlord  and  the  jDurchaser  and  was  not 
cognizable  under  the   Rent  Act.     Achul  v.  Gunga 

Pershad 2  Agra  73 

58.  Suit  against  sezawul  to  re- 

cover loss — Default  of  sezawul.  A  lease  em- 
powered the  landlord,  on  default  of  payment  of 
any  of  the  kists  by  the  tenants,  to  appoint  a  kuruk 
sezawul,  the  tenants  being  responsible  for  any  loss 
accruing.     A  default  having  occurred  and  a  kuruk 
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sezawul  having  been  appointed,  the  landlord  sued  to 
recoTer  the  loss  sustained  by  him.  Held,  that  such  a 
suit  would  not  lie  under  the  Rent  Act.  Asusd 
llorES  Debia  v.  Khirodhur  Haldab 

2  W.  R.,  Act  X,  46 

58.  Suit  to   settle  futiire  rate 

•of  rent.  A  suit  to  settle  the  rent  of  future 
years  between  o'vvTier  and  occupier  of  land  will  not 
lie.  MuDHoo  SooDUjr  Roy  v.  SREEPrxTY  BHrrrA- 
CHARJEE         .  .         .         .       25  W.  R.  488 


60. 


Suit  to  determine 


future  rates  of  rent — Btng.  Act  VIII  of  1869,  ss.  28, 
29,  35.  A  suit  to  determine  not  merely  current, 
but  prospective  rates  of  rent  will  lie  under  the  rent 
law.  A  pottah  is  not  necessarily  mokurari  because 
it  confers  a  contingent  holding  on  the  lessee  and  his 
posterity.  Asgtjr  Ali  v.  Wooma  Kaxt  Mooker- 
jEE     .         .         .         .     ^L^isv-  25^W.  R.318 


61. 


Suit    to  collect  rents  as  a 


sharer  or  representative  sharer.  The  Civil 
Court  had  jurisdiction  in  a  suit  which  involved  the 
right  to  collect  rents  as  a  share  or  representative  or 
as  deriving  from  a  sharer,  and  the  decision  of  which 
depended  on  proof  of  a  certain  alleged  partition. 
HrHBOCHUifDER  RoY  V.  Obhoy  Churn  Sircar 

2  W.  R.,  Act  X,  72 

62.  Suit    raising    question    of 

extent  of  share  as  kutkeenadar.  Where  the 
kutkeenadar  of  an  alleged  share  sued  the  kutkeena- 
dar of  the  remaining  portion  for  a  proportion  of 
rent,  and  defendant,  while  admitting  himself  to  be 
plaintiff's  tenant,  disputed  the  extent  of  the  al- 
leged share  : — Held,  that  the  question  of  the  extent 
of  the  shares  of  the  parties  as  co-kutkeenadars  could 
only  be  decided  by  a  Civil  Court,  which  could  give 
complete  relief  on  the  whole  case  with  reference  both 
to  shares  and  rent.     Verasut  Hosseix  r.   JroH- 

DHAREE   ScfG       .  .  .  .  13  W.  R.  59 

63.  Disputed  title  to  rent — In- 
tervener. In  a  suit  for  rent  paid  in  kind  in  which 
defendant  did  not  deny  plaintiff's  right  as  land- 
lord, but  in  which  interveners  appeared  and  ob- 
jected that  the  CivU  Court  had  no  jurisdiction,  and 
pleaded  also  that  defendant  was  their  tenant  and 
•paid rents  to  them: — Held  {by  LocH,  J.),  that  neither 
defendant's  appropriation  of  the  rent,  nor  the  fact 
of  his  disputing  plaintiff's  share,  nor  the  act  of  the 
intervenors  in  raising  a  question  of  right,  altered  the 
nature  of  the  suit,  or  took  it  out  of  the  cognizance  of 
a  Revenue  Court.  Held,  also  (by  Phear,  J.),  that 
whatever  might  have  been  the  case  before  the  inter- 
vention, as  soon  as  the  intevenor  was  made  a  defend- 
ant, and  issues  of  right  and  title  were  raised  by  the 
Court  between  him  and  the  plaintiff,  there  was 
matter  which  the  Court  had  jurisdiction  to  decide. 
GoLAM  Mahomed  Akbur  v.  Radha  Kishen 
MoHUNT 9  W.  R.  287 

64.   Suit  by  assignee   of  right 

i;o  recover  rent.  A  claim  to  rent  made  by  a 
person  to  whom  the  zamindar  has  assigned  the  right 
to  recover  the  rent  was  cognizable  under  the  Rent 

Act.      ShAMASOOXDEREE        DoSSEE      v.       BrXDABUN 

^'HTTN-DEB  MozooMDAB  Marsh.  199  :  1  Hay  574 
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65. .    Suit     for     rent 

after  assignment  of  rent  in  consideration  of  loan. 
In  a  suit  for  rent  where  the  original  landlord  had,  in 
consideration  of  a  loan  from  his  tenant,  made  to  him 
an  assignment  of  the  rents  to  .some  extent,  plaintiff 
alleged  that  that  arrangement  had  been  put  an  end 
to,  and  the  assignment  had  dropped  by  reason  of  the 
defendants  having  recovered  the  money  in  another 
way.  Held,  that  the  Deputy  Collector  had  fuU 
jurisdiction  to  enquire  into  the  allegation,  because 
plaintiff's  cause  of  action  was  the  original  cause  of 
action  of  the  landlord,  and  the  only  effect  of  subse- 
quent events  was  to  deprive  defendants  of  an  answer 
to  the  claim.  Ishax  Chu>"der  Sein  v.  Kenaram 
Ghose         .         .         .         .  12  W.  R.  381 


66. 


Suit  for  rent  against    be- 


nami  and  actual  cultivator — Act  X  of  1S59, 
s.  23,  cl.  4.  A  suit  for  rent  against  two  per- 
sons, one  as  the  benami  and  the  other  as  the  actual 
farmer,  was  cognizable  under  cL  4,  s.  23,  Act  X 
of  1859.  In  such  a  suit  the  plaintiff  could  only 
obtain  a  decree  against  one  or  other  not  both  of 
the  defendants.  Heeralall  Bukshee  v.  Raj- 
kishore  Mozoomdar 

W.  R.  F.  B.  58  :  1  Ind.  Jur.  O.  S.  81 

1  Hay  449 

B.C.   Rajktshorb    Mozoomdab    v.    Heebaloll 

Bukshee  .         .     t -. .  f^f^.  =:^;|Marsh.;i88 


67. 


Suit  to  recover  rent  wrong- 


fully collected  by  unauthorized  person. 
A  suit  would  not  he,  under  Act  X  of  1859,  to 
recover  rent  wrongfully  collected  by  a  person  not 
the  agent  of  the  landholder,  and  without  his  autho- 
rity.    Seetal  Kisto  Roy  v.  Gosseexath  Shah 

Marsh.  465 


68. 


Suit  raising    questions    of 


payment  by  burrat.  In  a  suit  for  rent,  where 
payment  by  a  burrat  is  pleaded  by  the  tenant  and 
execution  of  it  is  proved  by  Jthe  landlord,  the 
Revenue  Court  had  jurisdiction  to  try  the  question 
of  burrat.  PooRxo  Chu>'T)er  Roy  v.  Xuxd  Lat.t. 
Ghose 7  W.  R.  25 

and  of  payment.  Dabdiba  Debia  v.  Xilmokee 
SrsGH  Deo      .         .         .         .      13  W.  R.  266 


69. 


Claim  to  deduction  of  rent 


— Bond.  In  an  action  for  rent  before  the  Collector, 
the  tenant  set  up  that,  by  a  tamasook  entered 
into  between  himself  and  his  landlord  after  his 
lease,  it  was  stipulated  that  in  consideration  of  • 
an  advance  of  money  by  him  to  the  landlord  a 
part  only  of  the  rent  should  be  paid  and  the  residue 
applied  in  satisfaction  of  the  debt,  and  he  claimed  to 
be  entitled  to  the  benefit  of  that  stipulation.  Held, 
that  the  Collector  had  jurisdiction  to  inquire  into 
the  vahdity  of  the  alleged  tamasook,  and  to  allow 
the  deduction,  if  satisfied  that  it  was  genuine. 
Edux  v.  Beechux        .         .         .     Marsh.  409 


70. 


Mode  of   payment  of  rent 


— Bevenue.  In  a  suit  by  the  Court  of  Wards,  on 
the  part  of  the  Durbhunga  Rajah,  for  unpaid 
instalments  of  rent  where  the  agreement  under 
which  the  defendant  held  his  zamindari  was  that 
he  shotdd  pay  his  Government    revenue  into  the 
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Collectorate  through  the  Rajah  : — Held,  that  the 
rule  which  prevailed  in  that  part  of  the  country 
amongst  ordinary  tenants  of  paying  rent  month  by 
month  was  not  applicable  to  defendant,  and  that  the 
instalments  of  rent  and  interest  thereon  were  to  be 
calculated  according  to  the  Government  rules  for 
the  payment  of  revenue.  Gridhahee  Singh  v. 
CouKT  OF  Wabds       .         .         .     10  W.  E.  368 


71. 


—     Apportionment     of  rent. 


Where  a  tenant  held  lands  in  six  villages  under  a 
patnidar  at  an  admitted  rent,  and  the  patnidar 
subsequently  granted  dar-patnis  to  two  differ- 
ent parties  of  two  and  four  of  the  said  villages 
respectively,  the  tenant  having  admitted  a  certain 
sum  to  be  the  rent  payable  in  respect  of  the  lands 
situated  in  the  two  villages,  the  rent  payable  to  the 
dar-patnidar  of  the  four  villages  was  properly  esti- 
mated as  the  difference  between  the  admitted  rent 
of  the  land  in  all  six  villages  and  the  admitted  rent 
of  the  land  situated  in  the  two  villages.  Bbaja 
Lal  Roy  v.  Syaama  Charan  Bhutto 

6  B.  L.  B.  523  :  15  W.  R.  20 


72. 


Suit  for  arrears  of  rent  in- 


stituted before,  but  decided  after,  the  abo- 
lishing of  Revenue  Courts — Suit  for  arrears  of 
rent.  A  suit  for  arrears  of  rent  which  had  been 
instituted  in  the  Civil  Court  before  Bengal  Act 
VIII  of  1869  came  into  operation  was  decided  by 
that  Court  after  the  jurisdiction  of  the  Revenue 
Courts  had  ceased  to  exist.  Held,,  that  the  Civil 
Court  had  no  jurisdiction  in  the  case.  Kullya- 
NESsmiEE  DossEE  V.  Naeaen  Kybueto 

15  W.  R.  241 

(See    Dhikaj     Mahatab    Chajtd    Bahadooe    v. 
Makund  Bullabh  Bose 

9  B.  li.  R.  Ap.  13 :  14  W.  R.  246 


73. 


Suit   for  arrears   of  phul- 


kur — Suit  for  arrears  of  rent — Jurisdiction  of 
Civil  Court.  A  suit  for  arrears  of  rent  of  the  de- 
scription known  as  phulkur,  being  of  a  nature  cog- 
nizable by  a  revenue  officer  when  Act  X  of  1859  was 
in  force,  can  now  be  brought  before  a  Munsif  :  a 
Small  Cause  Court  has  no  jurisdiction  to  try  it. 
Gobind  Sookool  v.  Gokool  Bhukxtt 

23  W.  R.  304 


74. 


Suit  for  rent  of  a    hat — Suit 


for  arrears  of  rent — Act  X  of  lhC9,  s.  23,  cl.  4.  A 
suit  for  arrears  of  rent  of  a  hat  was  cognizable 
under  cl.  4,  s.  23,  Act  S  of  1859.  Gaeteee  Debea 
V.   Thakooe  Doss       .     W.  R.  1864,  Act  X,  78 


75. 


Suit  for  arrears  of  rent  of 


indigo  factory — Suit  for  arrears  of  rent — Act 
X  of  1859,  s.  23,  cl.  4.  A  suit  for  arrears  of 
rent  due  on  account  of  an  indigo  factory  was  not  a 
suit  for  arrears  of  rent  due  on  account  of  land  within 
cl.  4,  s.  23,  Act  X  of  1859.  Oddit  Chundeb  Paxil 
V.  CoMOLO  Kakto  PAtrii 

Marsh.  401 :  2  Hay  529 


76. 


Suit  for  arrears 


of  rent — Suit  for  rent  of  land  with  indigo  factories 
on  it.  A  suit  by  a  lessor  for  arrears  of  rent  was 
triable  under  Act  iK  of  1859,  if  the  principal  mattcF 


RENT,  SUIT  -Pon—contd. 
demised  under  the  lease  was  land,  and   if  indigo  fac- 
tories on  such  land  were  merely  the  adjuncts  or 
appurtenances.     Sharoda  Peeshad  Mookeejee  v. 
Skeenath    Mookeejee      .         .     15  W.  R.  520 

77.  Suit  on  covenant  in  leasa 

to  recover  arrears  of  rent  of  mine — Suit  for 
arrears  of  rent.  A  leased  to  B  for  25  years,  com- 
mencing from  October  1855,  certain  aurungs,  ob 
pieces  of  ground,  at  certain  rent  payable  monthly,  B 
entering  into  a  covenant  to  pay  the  rent.  The  pro- 
perty leased  was  a  loha  mehal  or  iron  mine,  and  the 
lessee  used  it  as  such  and  erected  smelting  furnaces. 
Held,  that  a  suit  by  A  against  B,  on  the  covenant  in 
the  lease  to  recover  arrears  of  rent  was  properly  not 
brought  under  the  Rent  Act ;  that  "  land,"  as  under- 
stood in  reference  to  Act  X  of  1859,  had  a  limited 
signification,  and  referred  to  such  as  is  made  use  of 
for  the  purposes  of  "vegetable  or  animal  reproduction. 
Khalut  Chukdee  Ghose  v.   Mestto 

1  Ind.  Jur.  N.  S.  426 

78.  Suit  for     arrears    of   rent 

under  assignment — Suit  for  arrears  of  rent. 
A  suit  for  arrears  due  under  an  assignment  of  rent 
was  a  suit  to  recover  arrears  of  rent,  and  as  such 
was  only  cognizable  under  cl.  4,  s.  23,  Act  X  of  1859. 
KiSHEN  Koomae  Mitter  v.  Mohesh  Chtjnder 
Baneejeb       .         .         W.  R.  1864,  Act  X,  3 

79. Suit  against  mortgagee  for 

rent — Mortgagee  executing  lease  to  mortgagor.  A 
mortgagee  who  executes  a  lease  in  favour  of  a 
mortgagor,  stipulating  to  pay  him  a  certain  amount 
annually  as  rent,  is,  as  far  as  the  payment  of  that 
sum  is  concerned,  a  tenant  of  the  mortgagor,  and 
must  be  sued  under  the  Rent  Act  for  any  arrears 
of  such  rent.  Bissoeoop  Dutt  v.  Botode  Ram 
Sein       .         .         .         "W.  R.  1864,  Act  X,  93 

80.   Suit  to  recover  money  due 

for  jumma  between  dates  of  resum,ption 
and  settlement.  A  suit  by  Government  to 
recover  what  the  defendants  have  by  a  writing 
agreed  to  pay  in  respect  of  Government  jumma 
between  the  date  of  resumption  and  settlement,, 
was  not  a  suit  for  arrears  of  rent  cognizable  under 
Act  X  of  1859.  Goveenment  v.  Htjshmtjtoo- 
NissA  Bibee      .         .         .2W.  R.,  ActX,  106^ 

81.  Suit  for  damages — Suit  for 

arrears  of  rent.  Plaintiff,  having  paid  arrears  of 
rent  to  defendant  as  his  landlord's  authorized 
agent,  was  afterwards  sued  for  those  arrears  by 
the  landlord,  who  obtained  a  decree,  the  Courts 
holding  that  the  payment  to  the  mukhtear  was  one 
which  did  not  bind  the  landlord.  Plaintiff  then 
sued  the  mukhtear  who  had  received  the  money.. 
Held,  that  the  suit  was  an  action  for  dahiages,  and 
not  one  cognizable  under  the  Rent  Act.  Bykttnt- 
Nath  SANDYAii  V.  Kax,ee  Chuen  Patjl 

13  W.  R.  35^ 


82. 


—  Suit  for    arrears    of    rent 


after  kabuliat  had  been  given  up,  and 
after  default  in  payment  under  agreement. 
The  defendant  gave  up  a  lease  of  certain 
property  which  he  had  taken  from  the  plaintiff. 
On   doing   so,   he   agreed   in   \srriting   that  what. 
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ever  rent  was  due  to  the  plaintiff  should  be  paid  in  a 
certain  time.  Having  failed  to  carry  out  the  agree- 
ment, the  plaintiff  sued  him  on  the  kabuhat  for 
arrears  of  rent.  Held,  that  the  suit  was  not  cogniz- 
able under  the  Rent  Act.  Jairam  Geek  v.  Sheo 
SUIIPTXT    DOOBEY  .  .  .      5  N.  W.  84 


83. 


Suit  against  talukhdar  for 


arrears  of  rent.  A  suit  against  a  talukhdar  for 
arrears  of  rent  at  an  enhanced  rate  would  lie  under 
Act  X  of  1859,  even  though  it  were  not  brought 
for  determination  of  the  rate  at  which  defendant 
should  be  required  to  give  a  kabuliat.  Rowshttn 
BiBEE  V.  Chtjndekmadhtjb  Kue     16  W.  E.  177 


84. 


Suit  for  arrears  of  enhanc- 


ed rent.  A  took  a  farming  lease  from  B  by 
which  he  agreed  to  pay  B  a  certain  yearly  rent, 
and  stipulated  further  to  pay  to  B  half  of  any 
enhanced  rent  which  he  might  succeed  in  reahz- 
ing  from  the  raiyats.  Held,  that  a  suit  by  B  to 
recover  arrears  of  this  moiety  of  enhanced  rent 
would  lie  under  the  Rent  Act.  Bhabataeini  Dasi 
V.  Obey        .         .         .        2  B.  L.  B.  A.  C.  152 

S.C.  Ntjbo  Taeinee  Dossee  v.  Gray 

11  W,  B.  7 


85. 


Suit  for  rent  against  lessee 


in  possession.  A  Collector  could  give  a  decree 
for  arrears  of  rent  against  the  real  lessees  in 
possession,  although  no  previous  reahzation  of 
rent  directly  from  them  was  established,  and  no 
written  agreement  was  shown  to  have  been  exe- 
cuted by  them,  in  their  own  names,  another  party 
being  the  ostensible  holder  of  the  lease,  and  not 
denying  hability.  JirnooKATH  Patjl  v.  Peositntto- 
KATH  Dtttt       .         .         .         .  9  W.  E.  71 


86. 


Suit  for  rent  against  lessee 


and  Bvacetj—Act  X  of  1859,  s.  23,  d.  4.  A  suit 
for  arrears  of  rent  under  cL  4,  s.  23,  Act  X  of  1859, 
could  be  entertained  both  against  the  lessee  who 
was  made  originally  liable,  and  against  the  surety 
who  would  be  liable  on  the  default  of  the  lessee. 
BHOOBTrN  MoHTTN  alias  Peolad  Sasdyal  r.  Bhttbo 
SooKDEEEE  Debia  Chowdheaik        8  W.  B.  452 


87. 


Suit  for  arrears 


of  rent — Suit  against  lessees  and  their  sureties — 
Decree  against  lessees.  There  was  no  provision  in 
Act  X  of  1859  which  conferred  on  the  Collector  juris- 
diction to  take  cognizance  of  a  suit  against  the 
sureties  of  a  lessee.  Although  in  a  suit  under  Act 
X  of  1859  against  lessees  and  their  sureties  for 
arrears  of  rent,  the  decree  passed  against  the  sureties 
octzld  not  be  maintained,  stUl  the  decree  passed 
against  the  lessees  themselves  was  good.  Dooega 
Peeshad  v.  Sheobaj  Singh        .      5  K".  W.  222 

GXJJTESH   KoOEE   v.    OOIEDUTOONNISSA    BeGTJM 

6  N.  W.  77 


88. 


Suit  for  arrears 


of  rent — Act  X  of  1859,  s.  23 — Surety  for  payment 
of  rent — Decree,  form  of.  In  a  suit  for  arrears  of 
rent  in  a  Revenue  Court  under  Act  X  of  1859,  the 
lessors  joined  as  defendants  the  lessee  and  anothes 

VOL,  IV. 
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person  whom  they  alleged  to  be  a  surety  for  the  pay- 
ment of  the  rent.  An  ex  parte  decree  was  made  in 
favour  of  the  plaintiff's,  but  it  did  not  expressly 
make  the  alleged  surety  liable  for  the  money 
awarded.  In  execution  of  the  decree,  certain  of  the 
alleged  surety's  land  was  sold,  and  the  decree - 
holders  were  the  purchasers  at  the  sale.  An  appli- 
cation under  Bengal  Act  VII  of  1876  for  the  regis- 
tration of  their  names  as  proprietors  of  the  land 
purchased  having  been  rejected,  the  decree-holders 
brought  the  present  suit  to  establish  their  title  to, 
and  to  recover  possession,  of  the  land.  Held,  that 
the  plaintiff's  title  was  bad,  on  the  ground  that  the 
decree  did  not  purport  to  bind  the  surety  for  the 
payment  of  the  money  awarded,  and  on  the  ground 
that  a  Revenue  Court  is  not  competent  to  entertain 
a  suit  against  a  person  who  has  become  surety  for 
payment  of  rent.  BnrGWAN  ChtivDEE  Roy  Chow- 
DHEi  V.   ]MA^^cK  Bibee 

I.  Ii.  E.  9  Calc.  383 :  11  C.  L.  E.  577 


89. 


Benami  lease — Suit  for  arrears 


of  rent — Landlord  and  tenant — Act  X  of  1859.  A 
brought  a  suit  in  the  Collector's  Court  against 
B,  C,  D,  and  E  for  arrears  of  rent  in  respect 
of  land  demised  under  a  pottah  to  F.  He  join- 
ed G  and  H  as  defendants.  According  to  the 
terms  of  the  pottah,  they  were  sureties  for  F.  It 
was  admitted  that  F's  name  was  used  benami  in  the 
pottah,  and  that  he  took  no  interest.  A  sued  B,  C, 
D,  and  E  as  the  parties  interested  and  in  possession. 
C  objected  that  a  new  settlement  had  been  made 
and  a  new  pottah  granted  ;  that  he  held  a  moiety 
only  of  the  lands,  and  was  not  hable  for  more  ;  and 
that  D  was  his  raiyat,  and  ought  not  therefore  to 
have  been  made  a  defendant.  D  and  E  contended 
that  they  were  liable  in  respect  of  the  lot  comprised 
under  the  pottah,  and  had  already  paid  rent  for  it  to 
A  under  a  decree,  but  objected  that  they  ought  to 
have  been  sued  separately  from  B,  and  B  did  not 
appear.  The  lower  Court  held  that  C  had  failed  to 
make  out  his  case,  and  that  D  and  E  were  hable  in 
this  suit,  and  passed  a  decree  ordering  them  to  pay 
the  amount  admitted  by  them  to  be  due  from  them 
and  the  other  defendants  to  pay  the  remainder  of 
the  claim.  C  appealed.  On  the  appeal,  Peacock, 
C.J.  (SIiTTEE,  /.,  contra),  held  that  the  plaintiff's 
suit  must  be  dismissed,  the  lease  being  to  H  and  not 
to  the  defendants ;  that  the  Court  below  had 
founded  its  decision  on  matters  extraneous  to  the 
lease,  which  it  had  no  jurisdiction  to  inquire  into. 
Held,  per  Mittee,  J.,  that  the  suit  was  properly 
brought  against  the  actual  tenants  and  not  against 
the  benamidar,  and  that  the  Collector  had  jurisdic- 
tion. Held  by  both  Judges,  that  the  suit  should  be 
dismissed  as  against  the  sureties,  who  could  not  as 
such  be  sued  under  Act  X  of  1859.  Roy  Pbtya- 
ifATH  Chowdhey  v.  Bepisbehaei  Cett ckebb  l  tt  y 
2  B.  L.  E.  A.  C.  237 

s.c.  Peeo^ath  Chowdhey  v.  Beepfn*  Behaeeb 

CHXrCKEEBUTTY  ...        11  W.  B.  120 

C  appealed  under  s.  15  of  the  Letters  Patent. 
Held,  by  Kemp  and  Jackson,  J  J.,  that  the  Collector 
had  full  jurisdiction  to  entertain  the  suit,  which 
was  properly  brought  against  those  who  were  la 
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the  actual  possession  of  the  land,  and  that  these 
persons  were  really  the  tenants  ;  that  the  form  of 
the  decree  passed  by  the  Collector  was  correct,  the 
plaintiff  having  consented  to  the  decree  being  given 
in  that  form  ;  that  the  sureties  had  really  made 
themselves  responsible  for  those  who  were  really 
interested  under  the  lease,  and  not  for  F.  Prosunno 
Coomar  Pal  Chowdry  v.  Koylash  Chunder  Pal 
Chowdry,  B.  L.  R.  Sup.  Vol.  759,  distinguished. 
Held,  by  Nokman,  J.  (dissenting),  that  the  terms 
of  the  lease  under  which  F  was  alone  interested  could 
not  be  contradicted  by  oral  evidence  ;  that  F  alone 
was  bound  to  the  lessor  under  the  lease  ;  that  the 
defendant  could  not  be  sued  as  tenant,  unless 
subsequent  to  the  pottah  and  kabuliat  something 
had  occurred  creating  the  relation  of  landlord  and 
tenant  between  them  and  the  lessor  ;  that  no  such 
relation  or  any  contract  creating  such  relation  bet- 
ween the  parties  could  be  implied  from  the  circum- 
stances of  the  case,  and  the  suit  should  be  dismissed. 
The  Revenue  Court  had  therefore  no  jurisdiction. 
But  whether  in  the  Revenue  or  Civil  Court,  D 
and  E  could  not  be  sued  jointly  with  B  and  C,  nor 
could  G  and  H.  Bipinbehari  Chowdry  v.  Ram 
Chandra  Roy     .   5  B.  Ij.  K.  234 :  14  W.  R.  12 


90. 


Benami    lease — 


Beneficiary  interest.  In  a  suit  for  arrears  of  rent  on 
a  lease  granted  to  one  of  two  defendants  in  the  name 
of  the  other,  where  the  former  admitted  benami 
execution  of  the  agreement,  but  the  latter  denied 
that  any  relation  of  landlord  and  tenant  existed 
between  himself  and  the  landlord  : — Held,  that  the 
question  whether  the  latter  defendant  was  the  party 
beneficially  interested  in  the  lease  was  not  one  which 
was  intended  by  the  Legislature  to  be  tried  by  the 
Revenue     Court.     Kishen     Buttee    Misrain     v. 

HiCKEY 11  W.  R.  406 

91.         Questions  relating  to  rent — 

Suit  for  arrears  of  rent.  In  execution  of  a  de- 
cree of  the  Revenue  Court  in  a  suit  brought  by 
K  for  arrears  of  rent  of  a  certain  patni,  the  patni  was 
put  up  for  sale  and  purchased  in  the  name  of  G. 
The  rent  having  again  fallen  into  arrear,  K  took 
proceedings  against  G,  under  Regulation  VIII  of 
1819,  for  the  sale  of  the  patni ;  but  the  arrears 
having  been  paid,  the  patni  was  not  sold.  In  a  suit 
for  arrears  of  rent  of  the  same  patni  subsequently 
brought  by  K  against  G,  P,  and  B  (the  wife  of  P) 
jointly,  on  the  allegation  that  the  patni  had  been 
purchased  by  G  benami  for  P  and  B  : — Held,  that 
the  CoDector  had  no  jurisdiction  to  try  questions 
relating  to  rent  depending  upon  equitable  rights 
and  liabilities  arising  from  circumstances  other  than 
those  of  the  relationship  of  landlord  and  tenant. 
Prosonno  Coomar  Pal  Chowdry  v.  Koylash 
Chtjndeb  Pal  Chowdhry 

B.  li.  R.  Sup.  Vol.  758 
2  Ind.  Jur.  N".  S.  327  :  8  W.  R.  429 

Prosonko  Coomar  Pal  Chowdhry  v.  Muddtjk 
Mohan  Pal  Chowdhry  '** 

11  B.  li.  R.  Ap.  31  note :  13  W.  R.  390 

Hfrish  Chtjnder  Roy  v.  Poorna  Soonduree 
Debee     .         .  .        18  W.  R.  35, 125 
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92.  Title — Suit  for   arrears  of  rent 

— Title.  A  died,  leaving  four  sons,  B,  C,  D  and 
E,  by  a  wife  deceased,  and  a  widow,  K,  and  three 
other  sons,  F,  G,  and  H,  by  her.  K  brought  a 
suit  against  B,  C,  D,  and  E,  and  against  her  three 
sons,  F,  G,  and  //,  to  establish  her  title  to  a  certain 
talukh  which  she  alleged  had  been  conveyed  to  her 
by  A  under  a  deed  of  gift.  B,  C,  D,  and  E  set  up 
a  prior  deed  of  partition,  whereby  the  property  of 
the  deceased,  including  this  talukh,  was  divided 
between  all  his  sons  in  the  proportion  of  ten  annas 
to  B,  C,  D,  and  E,  and  six  annas  to  F,  G,  and  H. 
The  High  Court,  on  appeal,  held  that  the  deed  of 
partition  was  genuine  and  rendered  the  subsequent 
deed  of  gift  inoperative.  Afterwards  B,  C,  D,  and 
E  instituted  a  suit  in  the  Collector's  Court  for  arrears 
of  rent  in  respect  of  another  talukli,  also  included  in 
the  deed  of  partition,  against  the  raiyats  and  F,  G, 
and  H.  The  raiyats  admitted  that  they  held  at  the 
rent  claimed,  but  stated  that  they  had  not  paid  their 
rent  on  account  of  a  dispute  between  the  brothers 
as  to  the  shares  in  which  they  were  entitled  to  the 
same.  F,  G,  and  H  raised  the  defence  that  this  suit 
could  not  be  maintained  in  the  Collector's  Court ; 
a  suit  in  the  Civil  Court  should  be  brought  for  the 
determination  of  their  shares,  and  the  decision  in 
their  prior  suit  was  no  evidence  against  them.  Held, 
that  the  question  was  really  one  of  title  between  the 
brothers,  and  such  suit  could  not  be  maintained  in 
the  Revenue  Courts.  Girish  Chandra  Roy  Chow- 
dhry V.  Raj  Chandra  Roy  Chowdhry 

2  B.  L.  R.  A.  C.  1 


93. 


Suit  for  arrears 


of  rent — Question  of  joint  title.  In  a  suit  for  arrears 
of  rent  under  Act  X  of  1859,  where  defendant, 
admitting  plaintiff's  interests  in  the  land,  alleged 
that  it  was  the  ijmali  property  of  himself  and  the 
plaintiff,  the  Revenue  Court  dismissed  the  suit  on 
the  ground  that  it  had  no  jurisdiction.  The  Judge 
on  appeal  reversed  the  decision  and  gave  plaintiff  a 
decree.  Held,  that,  even  if  the  Judge  had  gone 
simply  into  the  question  of  title  and  decided  whether 
the  estate  was  joint  or  separate,  and  on  that  deci- 
sion based  a  decree,  he  would  not  have  been  wrong. 
Mohesh  Dutt  v.  Beg  Nabain  Singh 

16  W.  R.  82 

94. —  Suit  for  arrears  of  rent  and 


for  possession.  Where  a  claim  for  arrears  of 
rent  was  joined  to  a  claim  for  recovery  of  posses- 
sion, the  suit  could  not  be  brought  under  the  Rent 
Act.  In  such  cases  a  plaintiff  was  not  to  be  forced 
into  two  Courts  for  the  purpose  of  obtaining  the 
full  reUef  he  required.  BiSHOON  Dyal  Singh  v. 
Sarub  Narain  Singh    .         .         ,     4  N.  W.  32 


95. 


Act  X    of  1859— Mining 


lease — Land — Act  X  of  1S59,  s.  23,  d.  4 — Revenue 
Courts,  jurisdiction  of — Suits,  cognizance  of.  The 
word  '  land,'  in  s.  23,  cl.  4,  of  Act  X  of  1859,  refers  to 
land  granted  for  agricultural  or  horticultural  pur- 
poses, and  not  to  land  granted  for  mining  purposes 
and  for  i)urposes  of  building,  making  roads  and  so 
forth.  The  words  '  or  the  like,'  in  the  same  clause, 
must  be  taken  ejusdem  fjeneris  with  the  rights  spoken 
of  therein,  and  do  not  cover  the  right  of  taking  coal 
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from  the  land  demised.     Rooke  v.  Bekoal  Coal 
CoMPAirr,  Ltd.  (1901)  .  I.  L.  R.  28  Calc.  485  ; 
8.C.  5  C.  W.  N.  840 

96 Rent  of  tank,  suit  for — Reve- 
nue Ccnirl — "  Land  " — Fishery,  right  of.  A  suit 
for  recovery  of  arrears  of  rent  of  a  tank,  which 
is  not  a  part  of  an  agricultural  holding,  but 
is  used  for  rearing  and  preserving  fish  is  not  main- 
tainable in  a  Revenue  Court,  the  provision  of  Act 
Kof  1859  not  being  apphcable  to  such  a  suit.  The 
term  "  land  "  in  s.  6  of  Act  X  of  1859  means  culti- 
vated land  and  does  not  include  a  tank  regarded  as 
land  covered  with  water.  Siboo  Jelya  v.  Gopal 
ChufwLra  Chowdhry,  19  W.  E.  200  ;  Nidhi  Krishna 
Bose  V.  Bam  Doss  Sen,  20  W.  R.  341  ;  Nidhi  Krishna 
Bose  V.  Nistarini  Dossee,  21  W.  R.  3S6  ;  and  Doorga 
Soonduree  Dossee  v.  Oomdutoonissa,  IS  W.  R.  235, 
referred  to.  Senible  :  Where  the  grant  is  merely 
of  a  right  of  fishery,  the  lessee  acquires  no  interest 
in  the  sub-soil  nor  is  he  entitled  to  retain  possession 
when  the  water  dries  up.  Duke  of  Somerset  v. 
;,  FogweU,  5  B.  &  C.  875  :  26  W.  R.  449  ;  Suroop 
t  Chunder  Mozoomdar  v.  Jardine  Skinner  <b  Co., 
Marsh.  334  ;  Bessen  Lai  Dass  v.  Khyrunissa  Begum, 
1  W.  R.  79 ;  Munohur  Chowdhry  v.  Nursingh 
Chowdhry,  11  W.  R.  272  ;  Radha  Mohun  Mundul  v. 
Ned  Madhub  Mundul,  24  W.  R.  200  ;  and  David  v. 
Girish  Chunder  Gnha,  L  L.  R.  9  Calc.  183,  referred 
to.  Mahananda  Chakbavaeti  v.  Mongala  Keo- 
TAST  (1904)  .  .  .  L  L.  R.  31  Calc.  037 
s.c.  8  C.  W.  N.  304 


97. 


By    -what    Court   triable — 


. — Jurisdiction — Munsif,  jurisdiction  of — Bengal 
Tenancy  Act  ( VIII  of  1885),  s.  144— Civil  'Procedure 
Code  (Act  XIV  of  1882),  ss.  15  and  17— Civil  Courts 
Act  (XII  of  1887),  8.  W—Caiise  of  action — Pecuniary 
limitation — Second  appeal.  S.  144  of  the  Bengal 
Tenancy  Act  is  controlled  by  ss.  15  and  17  of  the 
Civil  Procedure  Code.  A  suit  for  rent  is  therefore 
to  be  instituted,  subject  to  pecuniary  limitations, 
in  the  Court  of  the  lowest  grade  competent  to  try  it. 
Fazltib  Rahtm  Abtt  AmiED  v.  Dwarka  Nath 
Chowdhby  (1903)  .  I.  L.  R.  30  Calc.  453 ; 
8.C.  7  C.  W.  N",  402 


98. 


Right  of  suit — Civil  Procedure 


Code  (Act  XIV  of  1882),  s.  12— Suit  for  cancella- 
tion of  patni  and  for  mesne  profits — RctU  for  the  same 
period— Maintainability  of  such  a  suit.  Plaintiff, 
in  the  first  instance,  sued  the  defendant  for  cancel- 
lation of  the  patni  lease  which  the  latter  held  under 
him,  and  for  mesne  profits.  He  also  brought  a 
second  suit  against  the  defendant,  to  recover  arrears 
of  rent  for  the  same  period.  Held,  that  s.  12,  Civil 
Procedure  Code,  was  no  bar  to  the  maintainabiUty 
of  the  second  suit,  and  that  plaintiff  could  simul- 
taneously prosecute  the  two  suits.  The  decree 
of  the  second  suit  was  not,  however,  allowed  to  be 
executed  till  the  first  suit  was  finally  decided  in 
appeaL  Plaintiff  brought  the  suit  in  the  double 
capacity,  viz.,  in  his  own  right  and  as  shebait  of  a 
certain  deity,  though  his  name  was  not  registered  in 
that  double  capacity  under  Bengal  Act  VII  of  1876 
(Land  Registration).  Hdd,  that  it  was  sufficient 
for  the  purpose  of  bringing  the  suit  that  plaint- 


RENT,  SUIT  FOR— concM. 

iff's  name  was  registered  as  shehait  of  the  deity. 
Raksoit  Sdtgha  v.  Bhaqabutty  Chabak  Roy 
(1900) 7  C.  "W.  N.  720 

99.  Suit  for  rent  and  enhanced 

rent — Landlord  and  tenant — Maintainability  of  suit 
—Civil  Procedure  Code  (Ad  XIV  of  1882),  t.  45— 
Onus — Raiyat  at  fired  rate.  A  suit  for  both  en- 
hancement and  arrears  of  rent  at  an  enhanced  rate 
is  maintainable.  The  causes  of  action,  although 
separate,  may  be  combined  under  s.  45,  Civil  Proce- 
dure Code.  In  a  suit  for  enhancement  of  rent,  the 
onus  is  upon  the  defendant  to  prove  that  he  is  a 
raiyat  at  a  fixed  rate.  Gttbdae  Tewarv  v.  Bru 
NA:n)A>T  Peeshad  (1901)        .       5  C.  W.  IT.  880 

100.  Settlement  proceedings — 

Bengal  Tenancy  Act  ( VIII  of  1885),  Ch.  X— Record- 
of  rights — Publication  of  record — Rate  of  rent.  In  a 
suit  for  rent  which  accrued  due  after  the  final 
pubUcation  of  a  record-of -rights,  the  plaintiff  relied 
upon  the  proceedings  of  the  Settlement-officer,  and 
the  defendant  relied  upon  a  rent-decree,  passed  pre- 
vious to  those  proceedings,  declaring  a  lower  rate  of 
rent.  Hdd,  that  the  plaintiff  was  entitled  to  claim 
the  rate  of  rent  as  stated  in  the  Settlement  proceed- 
ings. PirD>iAircr!rD  Singh  v.  Ghanshyam  Missee 
(1902) 6  C.  W.  N".  014 

RENTAL  OF  LANDS. 

See   Compensation. 

I.  L.  E.  34  Calc.  599 

RENTS  AND  PROFITS. 

See  Hat    .         .     I.  L.  R.  36  Calc.  665 

RENUNCIATION      AND      RETRACTA- 
TION. 

See  Probate,  Application  for. 

L  L.  R.  35  Calc.  156 

RENUNCIATION  OF  REVERSIONARY 
RIGHTS. 

See  LrsoTATioN  Act,  Sch.  II,  Art.  127. 
I.  L.  R.  30  Mad.  201 

RENUNCIATION  OF  RIGHTS. 

See   Waiver. 
REPAIRS. 

See  Mortgage  .     I.  L.  R.  32  Bom.  32 

REPEAL  OF  ACT,  EFFECT  OF. 

See  Abatement   of  Suit — Appeals. 

1.  L.  R.  7  Mad.  195 

See  Appeal — Right  of  Appeal,  Effect 
OF  Repeat,  on. 

See  Bengal  REcrxATioN  VII  of  1799. 

B.  L.  R.  Sup.  VoL  626 

See   CALcrTTA    Municipal     Act,     1899, 

ss.  391  AND  449      .     7  C.  "W.  N.  374 

s.  449     .         .7  C.  W.  N.  564 

See  CmL  Procedube  Code,  1882,  s.  3 
(1877,  s.  3). 

15  H  2 
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IlEPEAL  OF  ACT,  EFFECT  OT—condd. 

See  Execution  of  Deckee — Eetect  of 
Repeal  of  Law  pending  Execution. 

See   Limitation — Statutes    of   Limita- 
tion—Act XXV  of  1857. 

13  B.  L.  B.  445 

See   Limitation — Statutes     of   Limita- 
tion— Act  IX  of  1871. 

I.  Ii.  B.  1  Bom.  287  ;  295 

I.  Ii.  B.  4  Bom.  230 

I.  Ij.  B.  3  Calc.  331 

7  Mad.  283  ;  288  ;  298 

See  Limitation  Act,  1877,  Akt.  146  (1871, 
Art.  149)         .     I.  L.  B.  4  Calc.  283 
See  Magisteate,  Jukisdiction  of — Spe- 
cial Acts — ^Madeas  Act  III  of  1865. 

I.  L.  B.  1  Mad.  223 
See  Mamlatdaes'  Courts  Act  (Bom.  II 
OF  1906),  ss.  7,  23. 

I.  L.  B.  32  Bom.  337 

See  Offence  befoee  Penal  Code  came 
INTO  Operation. 

I.  L.  B.  2  Calc.  225 
I.  L.  B.  1  All.  599 

See    Peteoleum   Act    (VTII    of    1899), 
ss.  1  (3),  11  AND  15  .  7  C.  W.  W.  658 

See  Statutes,  Consteuction  of. 

3Bom.  O.  C.  45;49 

6  H".  W.  373 

1  Hay  369 

I.  Ii.  E.  8  Bom.  340 

I.  L.  B.  25  Cale.  333 


1. 


Effect  of  change  of  la'w  on 

-Civil  Procedure  Code,  1S59,  s.  387. 


pending  suit- 

A  suit  was  held  to  be  pending  under  s.  387,  Act 
VIII  of  1859,  if  anything  remained  to  be  done  which 
might  have  been  done  under  the  old  law ;  and  a 
party  in  such  a  case  was  entitled  to  ask  the  Court  to 
proceed  under  the  old  law,  inasmuch  as  the  applica- 
tion of  the  new  Code  would  deprive  him  of  a 
right,  in  reference  to  the  procedure  of  the  case, 
which  but  for  the  passing  of  the  Code  would  have 
belonged  to  him.     Paeeott  v.  Ram   Suhay  Singh 

W.  B.  1864,  35 

Suit    before    Act 


VIII  of  1859 — He-hearing.  A  defendant  in  a  suit 
instituted  before  the  passing  of  Act  VIII  of  1859 
was  entitled,  under  s.  387,  to  any  advantage  of 
right  which  he  might  have  possessed  under  the 
old  procedure  ;  but  this  did  not  bar  him  from  avail- 
ing himself  of  any  advantages  which  he  might  ob- 
tain from  the  new  procedure,  e.g.,  a  re-hearing 
under    s.    119,   in  the  case  of  an  ex  parte  decree. 

RUSSOOLUN  V.  FUZEELUT-OONNISSA 

"W.  B.  1864  Mis.  36 

BE  PEALED  STATUTE. 

Mamlatdars''  Court  Act 

{Bom.  Act  III  of  1876),  s.  4— Mamlatdars'    Courts 

Act  {Bom.  Act  II  of  1906),  a.  5 — Mamlatdars'   Court 

— Suit  for  possession,  of  a  house  situate  within  a  town 

Jurisdiction — Act  of  procedure.    Per  Curiam  : — 


EEPEALED  STATUTE— concZd. 

The  repealed  statute  is,  with  regard  to  any  further 
operation,  as  if  it  had  never  existed.  Vajechand 
V.  Nandram  (1907)     .        I.  L.  B.  31  Bom.  545 

BEPIiY,  BIGHT  OF. 

See  Criminal  Procedure  Code,  ss.  288- 
292      .         .         .8  0.  W.  N".  528 

See  Right  of  reply. 


BEPOBT.^ 


from  Becord  Office- 


See     Evidence — Criminal   Cases — Pre- 
vious Convictions. 

6  B.  Ii.  B.  Ap.  15 

of  ameen — 

See     Evidence — Civil  Cases — Repoets 
OF  Ameens  and  othee  Officers. 

of  Commissioner — 

See    Commissioner    foe     taking    Ac- 
counts      .         .         5  C.  W.  K".  692 

of  Indian  Law    Commissioners 


and  Select  Committee— 

See  Statutes,  Construction  of. 

I.  L.  B.  17  Calc.  852 

I.  L.  B.  14  All.  145 

I.  L.  B.  16  Mad.  207 

I.  L.  B.  21  Calc.  732 

I.  L.  B.  22  Cale.  788 

L.  B.  22  I.  A.  107 

of  Magistrate   on   inquiry  into 


cause  of  death — 

See  Criminal  Procedure    Code,  s.  176 
(1872,  s.   135)  .  I.  L.  B.  3  Calc.  742 

of  Begistrar  of  High  Court — 

See  Practice — Civil  Cases — Report  of 
Registrar. 

of  police — 

See  Police  Report. 

post  mortem — 

^ee  Evidence — Criminal  Cases — Medi- 
CAL  Evidence      .        6  C.  W.  M".  98 

BEPOBTS  OF  CASES. 

See  Law  Reports  Act  (XVIII  of  1875), 
$.3        .         .  I.  L.  E.  28  Calc.  289 

The  proper  use  to  be 


made,  by  Courts,  of  Reports  of  cases,    considered. 

SOURINDRA     MOHUN    TaGORE      V.    SiROMONI   DeBI 

(1900)    .         .         .         .     I.  L.  B.  28  Calc.  171 
so.  5  C.  W.  M".  307 

eepeesentation,  eight  OP. 

See  Hindu  Law — Partition. 

I.  L.  E.  30  Mad.  348 
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EEPBESENTATIVE. 

See  Bengal  Tenancy  Act  (VIII  of  1885), 

s.  106     .         .         .12  C.  W.  N.  8 

See  Civil  Pkocedtiee  Code,  1882,  s.  244 

— Parties  to  Suit. 

See  Civil  Peocedttre  Code,  1882,  ss.  244, 

583     .         .       I.  L.  R.  33  Calc.  857 

10  C.  W.  N.  247 

See  Execution  op  Decree — Execution 

BY    and    against    REPRESENTATIVES. 

See  Hindu  Law — Debt. 

lie.  ■W.M".  163 

See  Res  Judicata — Parties — Same  Par- 
ties or  their  Representatives. 


EEPRESENTATIVE 
PERSON. 


OF    DECEASED 


See  Appeal — Execution  of  Decree — 
Parties   to   Suits. 

I,  li.  R.  26  Mad.  101 

See  Execution  of  Decree — Execution 

BY   AND    against    REPRESENTATIVES. 

See  Parties — Substitution  of  Parties. 

—  appeal  by — 

See  Malicious  Prosecution. 

I.  L.  R.  26  Mad.  499 

execution  of  decree — 

See  Execution  of  Decree — Execution 

BY    AND    AGAINST    REPRESENTATIVES. 

—  not  made  party — 

See  Appeal — Orders. 

I.  L.  R.  24  All.  532 

See  Sale  rs  Execution  of  Decree — 
Invalid  Sales — Death  of  Judgment- 
debtor  before  Sale. 

I.  li.  R.  6  AU,  255 
I.  li.  R.  12  AIL  440 
I.  L.  R.  19  Bom.  276 
I.  L.  R.  23  Calc.  686 
I.  L.  R.  21  Bom.  424 
I.  L.  R.  22  Mad.  119 


—  siiit  against — 

See  Hindu  Law — ^Debts. 

See  Jurisdiction — Causes  of  Jurisdic- 
tion— Cause  of  Action — Minor. 

L  li.  R.  25  Bom.  574 

See  Limitation  Act,  1877,  s.   17  (1871, 

s.  18)     .         .3  B.  L.  R.  A.  C.  233 

L  li.  R.  7  Calc.  627 

See  Limitation  Act,  1877,  Sch.  II,  Art. 
120     .         .  L  li.  R.  25  All.  55 

See  Mahomedan  Law — ^Debts. 

See  Sale  in  Execution  of  Decree — 
Decrees  against  Representatives. 


REPRESENTATIVE      OF     DECEASED 
PERSON"^;on<<i. 


suit  by — 


See  Certificate  of  Administeation — ■ 
RiGHi  TO  Sue  or  Execute  Decree 
WITHOUT    Certificate. 

See  Civil  Procedure  Code,  1882,  s.  424« 
I.  L.  R.  25  &.YL  187 

1-  "  Representative,"   meaning 

of — Civil  Procedure  Code,  1859,  s.  203.  A  person 
may  be  a  representative  within  the  meaning  of  s.  203 
of  Act  VIII  of  1859  (corresponding  with  s.  252 
of  Act  X  of  1877)  so  as  to  make  the  decree  effectual 
for  the  purpose  therein  stated,  although  that  person 
is  not  the  heir.     Assamathem  Nessa  Bibee  v. 

LUTCHMEEPUT   SiNGH 

I.  li.  R.  4  Calc.  142  :  2  C  L.  R.  223 

2.  "  Legal     representative  " — 

Civil  Procedure  Code,  1882,  s.  234— A  stranger  to 
a  decree  against  a  deceased  person  in  possession  of 
his  property.  The  words  "  legal  representative  " 
in  s.  234  of  the  Code  of  Civil  Procedure  do  not 
include  any  person  who  does  not  in  law  represent 
the  estate  of  the  deceased  person.  Consequently,  a 
stranger  in  possession  of  property  of  a  deceased 
person  who  was  not  a  party  to  a  decree  against  such 
person  cannot  be  proceeded  against  in  execution 
otherwise  than  by  a  regular  suit.  Chathakei^an 
V.  GovEN-DA  Karumiar     .    I.  L.  R.  17  Mad.  186 

3.  Liability   of  representative 

for  papers  of  deceased.  The  heirs  of  a  de- 
ceased person  are  hable  for  papers  in  their  custody 
for  which  a  claim  is  established  against  the  estate 
of  the  deceased,  as  weU  as  for  debts  due  therefrom 
to  the  extent  of  assets  taken  by  them.  Luchmee- 
PUT  Singh  v.  Nund  Coomar  Goopto 

22  W.  E.  388 

4.  — —  Civil  Procedure 

Code,  1882,  s.  252 — Suit  against  the  heir  and  posses- 
sor of  the  assets  of  a  deceased  person.  Where  a 
party  is  sued  for  money  as  the  heir  and  possessor 
of  the  assets  of  a  deceased  debtor,  and  it  is  proved 
that  he  has  received  sufficient  assets  to  meet  the 
debt,  a  personal  decree  therefor  can  be  passed 
against  him.  Nathueam  Siviji  Sett  v.  Kutti 
Haji     .         .         .         .    L  li.  R.  20  Mad.  446 

5.  Hindu  estate,  person  taking 

possession  of — Liability  for  debt — Executor  de 
son  tort,  ^\^lere  a  Hindu  died  leaving  a  widow  and 
brother,  and  the  brother  took  possession  of  the  de- 
ceased's estate  during  the  widow's  lifetime  : — Held, 
that  the  brother  was  hable  to  pay  a  debt  of  the  de- 
ceased out  of  the  estate  come  into  his  hands.  Held, 
also,  that  he  was  hable  as  legal  representative  of  de- 
ceased, the  widow  having  relinquished  her  rights  a3 
heiress.  Quare  .•  Is  any  stranger  who  takes  a  de- 
ceased's estate  hable  under  Hindu  law,  to  pay  his 
debts  as  executor  de  son  tort  ?  Jogender  Naeaej 
Deb  Roykut  v.  Temple  .  2  Ind.  Jur.  M".  S.  234 


6. 


Subsequent   proof 


of  will  by  executor — Liability  tf  estate  in  hand* 
of  executor — Creditor's  right  to  execute  decree  or 
bring   suit   against    executor.     The    person   taking 


^. 
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EEPRESENTATIVE     OE     DECEASED 

PERSON— cow<(i. 

possession  of  the  estate  of  a  deceased  Hindu  (who 
has  left  a  will,  of  which,  however,  no  probate  has 
been  granted)  must,  in  the  present  state  of  the  law, 
bo  treated  for  some  purposes  as  his  representative, 
until  some  other  claimant  comes  forward.  A  judg- 
ment obtained  against  such  a  person,  even  if  it  can- 
not be  executed  against  the  estate  in  the  hands  of  an 
executor  when  he  has  taken  out  probate,  is  at  any 
rate  suflScient  to  enable  a  plaintiff  to  bring  a  suit 
against  the  executor  in  order  to  have  the  decree 

satisfied.      PeoSUNNO     ChTJNDEB     BHtrTTACHAEJEE 

V.  Kristo  Chytunno  Pal 

I.  Ii.  R.  4  Calc.  342 :  3  C.  L.  R.  154 


7. 


Suit    hy    creditor 


against  estate  of  deceased  debtor — Heirs  of  iviestate 
debtor — Parties.  In  a  suit  by  a  creditor  against  the 
estate  of  a  deceased  debtor,  who  has  died  leaving  a 
will,  his  heirs  on  intestacy  do  not  represent  his  estate 
and  the  suit  is  bad  unless  the  estate  is  represented. 
Matangini  Dassee  v.  Chooneymoney  Dassee 
I.  L.  R.  22  Gale.  903 


S. 


Administrator  ap- 


pointed under  Bom.  Reg.  VIII  of  1827,  s.  10 — 
Act  XIX  of  1841,  s.  9 — Administrator  GeneraVs 
Act  {II  of  1874),  s.  18— Civil  Procedure  Code,  1882, 
ss.  365  and  582 — Death  of  appellant — Abatement  of 
appeal.  An  administrator  appointed  under  s.  10 
of  Bombay  Regulation  VIII  of  1827  does  not,  by 
such  appointment,  become  the  legal  representative 
of  the  deceased  or  entitled  to  continue  an  appeal 
filed  by  him.  Malapa  Sidapa  Desai  v.  Debt 
Naik     .         .         .         .     I.  L.  R.  21  Bom.  102 


9. 


Heir    of   deceased 


Hindu  allowing  stranger  to  enter  into  possession  of 
deceased^s  property — Effect  of  decree  against  party 
in  possession.  If  the  heir  of  a  deceased  Hindu  stands 
by  and  allows  a  stranger  to  enter  into  possession  of 
the  deceased's  property,  every  person  claiming 
under  him  will  be  bound  by  the  decree  in  a  suit  of 
which  he  had  notice,  instituted  bond  fide  against  the 
party  in  possession  for  the  recovery  of  a  debt  due  by 
the  deceased  to  the  plaintiff.  Uma  Sitndaei  v. 
Nittyanund  Shaha  Rai     .         .  3  C.  L.  R.  157 


10. 


Liability  of  representative 


— Money-debts — Damages  for  breach  of  contract. 
The  heirs  and  representatives  of  a  deceased  person 
are  liable,  according  to  equity  and  good  conscience, 
to  pay  not  merely  the  actual  debts  of  the  deceased, 
but  also  the  damages  which  arise  from  his  breaches 
of  contract.     Delanney  v.  Bibeejan 

22  W.  R.  449 


11. 


"Widow  of   deceased  Hindu 


— Creditor's  right  on  decree  against  widow  as  reprC' 
sentative.  Where  a  Hindu  died  leaving  a  childless 
widow  and  a  separated  brother,  it  was  held  that 
until  a  legal  representative  was  appointed  to  the  de- 
ceased's estate,  his  widow  was  the  only  person  who 
could  defend  a  suit  as  his  representative  ;  and  that, 
while  a  decree  obtained  against  the  widow  would 
enable  a  creditor  to  attach  and  sell,  not  only  the 
■widow's  life-estate  in  the  immoveable  property,  but 
also  the  reversionary  estate  of  the  remainderman. 


REPRESENTATIVE     OP     DECEASED- 
PEE  SON—  contd. 

yet  a  decree  obtained  against  the  remainderman 
would  not  enable  the  creditor  to  touch  the  estate  in 
the  hands  of  the  widow.     Natha  Hari  v.   Jamni 

8  Bom.  A.  C.  37 
12.  Sale  in  execution 


of  decree  against  estate  of  deceased — Suit  against 
representatives  of  deceased  husband's  estate.  In 
1862  a  suit  for  mesne  profits  was  brought  against 
certain  persons  as  being  the  heirs  of  one  R  L,  de- 
ceased, among  whom  were  his  widow  and  two  infant 
sons.  During  the  pendency  of  this  suit  the  two 
infant  sons  died,  and  the  widow  was  made  a  defend- 
ant as  representing  the  estate  of  her  deceased  sons. 
The  suit  was  decreed  in  favour  of  the  plaintiffs  in 
1875  ;  and  on  the  plaintiffs  applying  for  execution, 
the  widow  objected  that  five-sixteenths  of  the  pro- 
perties, against  which  execution  was  sought,  was 
the  property  of  her  adopted  son,  whom  she  alleged 
to  have  adopted  in  1874.  The  adopted  son  was  not 
made  a  party  to  the  suit.  This  objection  was  over- 
ruled, but  the  same  objection  was  taken  by  the 
adopted  son  through  his  natural  father  as  his 
guardian  and  next  friend,  and  the  Court  released 
the  five-sixteenth  share  from  attachment,  and  allow- 
ed the  objection.  Against  this  order  some  of  the 
plaintiffs  appealed,  but  pending  the  appeal  another 
of  the  plaintiffs  applied  to  the  High  Court  under 
s.  622  of  the  Code  of  Civil  Procedure  to  have  the 
order  set  aside.  The  Court,  whilst  refusing  to 
interfere  with  the  order  inasmuch  as  there  appeared 
to  be  no  material  irregularity  therein,  pointed  out 
to  the  lower  Court  that  the  decree  of  1875  having 
been  obtained  on  account  of  a  debt  of  R  L's,  and 
being  against  the  widow  as  representing  her  hus- 
band's (R  L's)  estate,  the  estate  would  be  answer- 
able for  the  debt,  whether  the  widow  or  the  adopted 
son  represented  the  estate,  supposing  the  decree  to 
have  been  properly  obtained.  The  principle  in 
Ishan  Chunder  Mitter  v.  Buksh  Ali  Soudagur, 
Marsh.  614,  followed.  Sotish  Chunder  Lahiry  v. 
NiLCOMXJL  Lahiry     .         .    I.  L.  R.  11  Calc.  45 

13. Sale  in  execution  of  decree 

against  deceased  Mahomedan's  estate — 
Representation  of  deceased  by  some  only 
of  his  next-of-kin — Civil  Procedure  Code,  s.  234 
— Sale  held  to  be  valid.  V,  a  Mahomedan  woman, 
died  leaving  her  husband  and  several  minor  children 
as  her  representatives.  In  execution  of  a  money 
decree  obtained  against  V  the  creditor  attached 
certain  land  which  belonged  to  V  and  made  her 
husband  and  two  of  her  children  parties  to  the  exe- 
cution proceedings.  The  land  was  sold  and  pur- 
chased by  the  decree-holder.  Held,  in  a  suit  brought 
by  the  children  of  V  to  set  aside  the  sale  on  the 
ground,  inter  alia,  that  some  of  them  were  no  parties 
to  the  proceedings  in  execution,  and  that  the  others, 
being  minors  at  the  time,  had  not  been  represented 
by  a  guardian  appointed  by  the  Court,  that  the  sale 
was  vaUd.     KtrNHAjUMAD  v.  Kftti 

I.  L.  R.  12  Mad.  90 


14. 


Representation    of  estate 


by  mother — Decree   against  mother  when  adopted 
son  in  existence,  null.    Plaintiff  obtained  a  decree  oui 
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EEPRESENTATIVE      OP     DECEASED       HEPEESENTATIVE     OP     DECEASED 
PERSON— conid.  PERSON— conid. 


a  bond  executed  by  5  against  the  mother  of  S  whom 
he  believed  to  be  the  heiress  of  S-  In  attempting  to 
execute  this  decree  against  the  estate  of  S,  plaintiflE 
was  obstructed  by  the  defendant,  who  was  the 
adopted  son  of  S.  Plaintiff  sued  the  defendant 
for  a  declaration  that  he  was  entitled  to  execute  his 
decree  against  the  estate  of  iS  in  the  hands  of  the  de- 
fendant. Held,  that  the  suit  must  fail,  inasmuch 
as  the  estate  of  S  was  not  properly  represented  in 
the  former  suit.  Sotish  Chunder  Lahiry  v.  NU 
Comul  Lahiry,  I.  L.  R.  11  Calc.  45,  distinguished. 

SCBBAXSA  t'.   VeNKATAKKISHXAIs 

I.  li.  H.  11  Mad.  408 


15. 


Son   as  representative  of 


father — Suit  against  son — Assets.  Where  a  suit 
is  brought  against  a  Hindu  son,  personally  and  as 
representative  of  his  father,  to  recover  a  debt  due  by 
the  father,  a  decree  ought  to  be  given  against  his 
son,  whether  he  has  inherited  any  property  or  not, 
the  result  of  such  a  decree  in  the  case  of  non-inherit- 
ance being  that  it  cannot  be  executed  against  the 
non-inheriting  son.  Bapuji  Aitditbaii  v.  Umed- 
BHAi  Hathe  SrsG     .         .      8  Bom.  A.  C.  245 


17. 


Son^s  liability  for 


father^s  debts — Decree  against  legal  representatives 
of  a  deceased  debtor — Assets.  Where  a  suit  is  brought 
against  the  son  and  legal  representatives  of  a  de- 
cefised  Hindu  for  debts  contracted  by  the  latter, 
the  Court  ought  to  pass  a  decree,  although  the 
deceased  debtor  may  have  left  no  assets.  Bapuji  v. 
Vmedbhai,  8  Bom.    A.  C.  245,    followed.     Lallu 

BHAGVAif   f.    TbIBHTVAS   MoTTBAM 

I.  L.  B.  13  Bom.  653 


17. 


Suit   against  legal    repre- 


sentative— Assets — Decree — Execution — CivU  Pro- 
cedure Code  {Act  XIV  of  1S82),  s.  252.  A  plaint- 
iff is  entitled  to  sue  the  legal  representative  of  his 
deceased  debtor,  and  to  obtain  a  decree  against 
him,  without  proving  that  assets  have  come  into  his 
hands.  It  is  sufficient  if  there  are  assets  of  which 
he  may  become  possessed.  The  decree  shotild 
mention  that  it  is  against  the  defendant  in  that 
character,  and  should  be  executed  as  directed  by 
s.  252  of  the  Civil  Procedure  Code,  Act  XIV  of  18S2. 
Bayappa  Chetii  v.  Ali  Sahib,  2  Mad.  335,  followed. 
GiEDHABLAL  f.  Bai  Shiv  .   I.  L.  B.  8  Bom.  309 


18. 


Suit  against  heir  for  debts 


of  ancestor — Onus  probandi.  In  a  suit  against 
an  heir  for  debts  of  his  ancestor,  in  the  absence  of 
special  circumstances,  it  lies  upon  the  plaintiff  in  the 
first  instance  to  give  such  evidence  as  would  prima 
facie  afford  reasonable  ground  for  an  inferenc-e  that 
assets  had  or  ought  to  have  come  to  the  hands  of  the 
defendant.  Plaintiff  having  laid  his  foundation  for 
his  case,  it  then  lies  upon  the  defendant  to  show  that 
the  amount  of  such  assets  is  not  sufBcient  to  satisfy 
the  plaintiff's  claim,  or  that  he  was  entitled  to  be 
satisfied  out  of  them,  or  that  there  were  no  assets,  or 
that  they  had  been  disposed  of  in  satisfaction  of 
other  claims.     Kottala  Uppi  v.  Shaxgaba  Vakma 

3  Mad.  161 


19. Liability  of  representative 

■with  assets  to  account — Mesne  profits.  When 
a  party  is  proceeded  against  as  the  representative  of 
a  deceased  judgment-debtor,  and  it  is  proved  that 
property  which  belonged  to  the  deceased  judgment- 
debtor  has  come  into  his  hands,  it  lies  upon  him  to 
account  for  such  property  and  to  include  in  his  ac- 
counts mesne  profits,  whether  accruing  in  the  shape 
of  rents  or  of  interest.  Aseemook>"tssa  r.  Ameeb- 
OJTMSSA     .         .         .         .  15  W.  B.  285 


20. 


Denial      of     assets — Decree 


against  estate — Costs.  In  a  suit  brought  against  the 
representatives  of  a  deceased  Mahomedan,  alleged 
to  be  in  possession  of  his  estate  for  recoverj'  of  the 
amount  of  a  bond-debt  due  by  the  deceased,  the 
plaintiff  should  first  be  allowed  to  establish  his  right 
of  suit  against  the  estate,  although  the  defendants 
plead  that  they  possess  no  property  belonging  to  the 
deceased  to  satisfy  the  claim.  Such  a  plea,  if  estab- 
lished, is  one  to  be  regarded  in  framing  the  decree. 
The  decree  in  such  a  case  should  be  for  payment  out 
of  the  property  of  the  deceased.  And  ordinarily  the 
Court  should  not  direct  payment  of  the  costs  by  the 
defendant  personally,  but  out  of  the  estate.  Madho 
Ram  v.  Dilbcr  Mahttl     .         .  2  N.  W.  449 

21.  Person  in  posses- 


sion of  estate  without  assets — Act  VIII  of  1859, 
s.  203.  The  plaintiff  sued  the  defendants  on  the 
ground  that  they  were  in  possession  of  his  deceased 
debtor's  property.  It  being  found  that  the  defend- 
ants received  no  assets  from  the  deceased  : — Held, 
that  the  suit  was  rightly  dismissed.  If  the  suit  had 
simply  been  against  the  defendants  as  heirs  or 
personal  representatives  of  the  deceased,  and  if  they 
had  alleged  that  no  assets  had  come  to  their  hands, 
the  plaintiff  would  have  been  entitled  to  a  decree 
against  them  as  representatives  of  the  deceased  (if 
he  had  prayed  for  such  a  decree),  without  going  to  a 
trial  on  the  question  whether  or  not  the  defendants 
had  assets ;  and  in  that  case  he  might  have  pro- 
ceeded, in  enforcement  of  his  decree,  under  the  pro- 
visions of  s.  203,  Act  Till  of  1859.  In  the  matter  of 
the  petition  of  Hibalal  Mookebjee 

6  B.  Ij.  B.  Ap.  100 

s.c.  Heeea  Lal    Mookebjee    v.  DiGUMBrEEE 
KrLoo>-EE     .         .         .         .         14  W.  B.  431 


22. 


Representatives  of  debtor 


— Right  to  decree  to  extent  of  assets  against  heirs.  A 
decree  was  obtained  against  A,  and  on  his  death 
execution  was  taken  out  against  his  widows.  B 
came  in,  and,  alleging  that  A  was  merely  a  benami 
holder  for  B,  appheii  to  be  substituted  for  the 
widows  as  defendant.  Held,  that  the  Court  was 
not  right  in  exempting  from  liability  Ah  heirs  to 
the  extent  of  anj-  assets  which  might  have  come 
into  their  hands.  Doobga  SooDrBEE  Debia  v. 
Soobjomosee  Debia  .         .       8  W.  R.  101 


23. 


Civil    Procedure 


Code,  1859,  s.  203 — Right  to  have  decree  executed 
cnit  of  property  coming  to  hands  of  representative' 
Plaintiff  sought  to  recover  the  amount  of  a  bond  exe- 
cuted by  the  father  of  the  defendant,  and  prayed  foe 
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HEPRESENTATIVE      OE     DECEASED 

F'EHSO'N—contd. 

a  judgment  asainst  certain  land  which  belonged  to 
the  defendant'' s  father  and  the  right  to  which  passed 
by  succession  to  the  defendants.  Held,  that  the 
plaintiff  was  entitled  to  a  decree  for  payment  by  the 
defendants  of  the  amount  of  the  bond  out  of  any 
property  which  passed  to  them  as  the  representa- 
tives of  their  father  ;  the  plaintiff,  in  execution  of 
the  decree,  being  at  liberty  to  proceed  in  respect  of 
the  immoveable  property,  if  there  should  be  no 
moveable  property  left,  or  if  it  should  prove  m- 
sufficient  when  sold  to  satisfy  the  decree.  Ray- 
APPA  Chetti  v.  Ali  Sahib     .         .     2  Mad.  336 


24. 


—  Execution  of 


decree  against  son — Civil  Procedure  Code,  1859, 
4-.  203 — issues.  Where  the  defendant  in  a  suit  for 
the  payment  of  money  died  before  decree,  his  sons 
were  made  parties  and  a  decree  for  the  debt  due  by 
the  deceased  was  given  against  them.  In  execution 
of  this  decree,  the  decree-holder  attached  certain 
property  in  the  hands  of  one  of  the  sons,  who  ob- 
jected on  the  ground  that  it  was  his  self -acquired 
property.  Held,  that  the  proper  issues  to  be  deter- 
mined were  (i)  whether  the  property  attached  by 
the  decree-holder  had  formed  a  part  of  the  estate  of 
ihe  deceased  debtor  ;  and  if  not,  (ii)  whether  if  it 
was  separate  property  of  the  son,  that  son  had 
misapplied  any  property  received  by  him  from  his 
father,  and,  if  so,  to  what  extent.  Mooraeee 
Singh  v.  Ptjbyag  Singh        .       2  C.  L.  K.  189 

—  Responsibility  of 


25. 


representative — Rights  of  creditors.  When  a  defend- 
ant against  whom  a  decree  was  passed  in  his  re- 
presentative capacity  has  made  payments  in  satis- 
faction of  the  decree  to  the  full  value  of  the  property 
of  the  deceased  which  has  come,  or  but  for  the 
default  of  the  defendant  might  have  come,  to  his 
hands,  the  decree  can  no  longer  be  executed  even 
although  the  decree-holder  may  be  able  to  prove 
that  the  defendant  still  has  in  his  possession  pro- 
perty which  originally  belonged  to  the  deceased.  If 
the  heir  of  a  deceased  Hindu  or  Mahomedan  has 
sold  to  a  bond  fide  purchaser  property  which  he  has 
inherited,  he  is  responsible  for  the  assets  received, 
but  the  property  cannot  be  followed  in  the  hands 
of  the   piirchaser.     Ram  Golam  Dobey  v.  Ayma 

Begum 12  W.  R.  177 

26.  — ^ ^ Liability  of  re- 

presentatives — Onus  prohandi — 3Iode  of  account- 
ing. Before  judgment-debtors  can  claim  exemption 
from  a  decree -holder's  claim,  on  the  ground  that 
they  only  received  a  small  sum  from  their  ances- 
tor's estate,  or  that  what  they  have  received  has 
been  paid  in  satisfaction  of  their  ancestor's  debts, 
they  should  prove  and  file  an  inventory  of  the 
whole  estate  descended  to  them,  and  prove  how  it 
has  been  applied.  In  a  claim  of  this  kind,  the 
onus  of  proof  is  on  the  judgment-debtors,  and,  on 
their  failure  to  sustain  it,  a  presumption  arises  in 
favour  of  the  decree-holder.  Joootjl  Kishore 
Singh  v.  Kalee  Churn  Singh    .    25  W.  R.  224 


27 


V  Payment  of  debt 


REPRESENTATIVE      OP     DECEASED 

FURSON—contd. 

presentative.  The  defendant  gave  a  bond  on  un- 
stamped paper  to  the  plaintiff's  eldest  brother.  On 
the  obligee 's  death,  the  succession  was  disputed, 
and  the  obligor  refused  to  pay  the  subsequent 
interest  to  the  plaintiff.  Held,  that,  as  the  plaint- 
iff had  failed  to  take  out  a  certificate  of  succession 
to  the  obligee,  the  obligor  was  justified  in  such 
refusal.  Held,  also,  that  the  plaintiff  could  not 
recover  the  stamp  penalty  from  the  obligor. 
Garuda  Redbi  v.  Gudi  Janakayya  Reddi.  Gudi 
Janakayya  Garu  v.  Garuda  Reddi  1  Mad.  124 


28. 


Payment  of  debts 


to  heir  of  deceased  without  certificate — Certificate 
subsequently  granted — Liability  of  debtor — Bom. 
Reg.  VIII  of  1827.  A  defendant  who  is  sued  by 
the  holder  of  a  certificate  of  heirship  to  a  deceased 
Hindu  for  a  debt  due  from  the  defendant  to  the 
deceased  is  at  liberty  to  show,  notwithstanding  the 
certificate  of  heirship,  that  he  has  paid  the  debt  he 
owed  the  deceased  to  the  actual  heir  of  the  latter 
before  the  grant  of  the  certificate  of  heirship.  It 
will  not,  however,  be  sufficient  for  such  defendant 
to  show  that  he  has  paid  his  debt  to  a  person  whom 
he  bond  fide  believed  to  be  such  heir.  Purshotam 
Mansukh  v.  Ramchhod  Purshotam 

8  Bom.  A.  C.  152 


29. 


Succession    Act 


{X  of  1865),  s.  187— Hindu  Wills  Act  (XXI  of 
1870),  s.  2 — Estate  of  deceased  Hindu — Legal  re- 
presentative— Right  of  suit.  A  Hindu,  who  was  of 
one  of  the  defendants  in  a  suit,  died  leaving  a  will. 
The  executors  appointed  by  the  will  did  not  take  out 
probate  ;  and  the  property  of  the  deceased  came 
into  the  possession  of  his  divided  brothers,  who  were 
thereupon  brought  on  to  the  record  of  the  suit  as  the 
representatives  of  the  deceased  defendant.  A  de- 
cree was  pissed  for  the  plaintiff  by  consent.  The 
mother  of  the  deceased,  who  would,  apart  from 
■the  will,  have  been  his  legal  representative,  then 
sued  to  set  aside  the  above  decree,  having  previously 
obtained  a  declaration  that  she  was  entitled  to  the 
property  of  the  deceased  in  the  suit  against  his 
brothers  above  referred  to.  Held,  that  the  plaintiff 
was  not  entitled  to  maintain  the  suit.  Janaki  v. 
Dhanu  Lall     .         ,         I.  L.  R.  14  Mad.  454 


30. 


Certificate  under 


to  rejre^entative — Refusal  to  pay  uncertificated  re 


Act  XXVII  of  1860 — Suit  to  set  aside  certificate 
granted  by  the  Resident  at  Cochin — Jurisdiction  of 
Foreign  Court — Right  of  .<iuit.  Defendant  1,  who 
was  domiciled  in  the  Native  State  of  Cochin,  ob- 
tained from  the  Resident  a  certificate  to  collect  the 
debts  of  the  deceased  kamavan  of  the  plaintiff's 
tarwad.  The  plaintiff,  whose  domicile  was  the 
same  as  that  of  defendant  1,  then  sued  in  British 
Cochin  for  a  declaration  of  his  right  to  receive  the 
interest  accrued  due  on  certain  Government  pro- 
missory notes,  being  the  property  of  his  deceased 
kamavan.  Held,  that  the  suit  did  not  lie,  and  that 
the  appellant  should  either  have  established  his  re- 
presentative right  by  suit  in  the  Court  of  Native 
Cochin  and  then  applied  to  the  Resident  for  a 
certificate  or  have  brought  his  action  against  the 
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Government   of   India,   joining  defendant  1  as  a 
party  to  such  action.     Ammu>'>t  v.  Kthswsx 

I.  li.  R.  16  Mad.  405 


81. 


Decree  for  main- 


tenance obtained  hy  wife  against  her  husband — 
Appeal  by  husband  against  decree — Death  of  wife 
pending  appeal — Legal  representative  of  the  deceased 
for  the  purpose  of  the  appeal.  A  Hindu  ^\ife  obtained 
a  decree  against  her  husband  for  maintenance. 
He  appealed,  and  whUe  the  appeal  was  pending, 
the  wife  died  leaving  two  daughters.  The  question 
then  arose  whether  her  husband  or  his  daughters 
should  represent  the  deceased  in  the  appeal.  Held, 
that  the  daughters  of  the  deceased  were  the  legal 
representatives  for  the  purposes  of  the  appeal. 
Manilal  Rewadat   f.   Bai   Rewa 

L  Ii.  R.  17  Bom.  758 


32. 


Representative  of 


insolvent  debtor — Civil  Procedure  Code,  1882,  s.  252 
— Suit  against  widow  of  insolvent  as  his  legal  re- 
presentaiive.  The  husband  of  the  defendant  was 
adjudicated  an  insolvent  in  1891,  and  the  usual  order 
was  made  vesting  his  estate  in  the  OflScial  Assignee. 
He  subsequently  died  without  having  filed  his  sche- 
dule, and  no  schedule  had  ever  been  filed.  After  his 
death,  a  suit  was  brought  by  j,  creditor  against  the 
defendant  as  the  "  widow,  heiress,  and  legal  repre- 
sentative "  of  the  deceased  insolvent,  in  which  suit 
a  decree  was  made  against  her,  "  the  amount  to  be 
levietl  out  of  the  assets  of  the  deceased  in  her 
hands."  In  an  application  by  the  defendant  to 
have  the  decree  set  aside  on  the  grounds  that 
the  Official  Assignee  was  a  necessary  party  to 
the  suit,  and  that  the  decree  should  have  been 
against  him  as  her  husband's  representative, 
as  his  estate  was  in  his  lifetime,  and  since  had 
continued  to  be,  vested  in  the  Official  Assignee  : 
— Hdd,  that  on  the  death  of  the  insolvent  his 
widow,  the  defendant,  became  his  legal  repre- 
sentative within  the  meaning  of  s.  252  of  the  Civil 
Procedure  Code,  and  that  the  existence  of  the 
vesting  order  in  no  way  affected  her  position  as  such 
representative.  Greender  Chunder  Ghose  v.  Mackin- 
tosh, I.  L.  R.  4  Calc.  S97  ;  Girdharlal  v.  Bai  Shiv, 
I.  L.  R.  8  Bom.  309  ;  and  Kashi  Prasad  v.  ililler, 
1.  L.  R.  7  An.  752,  referred  to.  Chaxdmull  v. 
Rakeesookdeby  Dossee  I.  Ij.  R.  22  Calc.  259 


33. 


Death  of  plaint- 


iff svhseguent  to  decree — Righi  of  survivorship  vested 
in  defendant — Effect  on  vested  right  of  plaintiff's 
representative.  A  decree  for  partition  operates  as 
a  severance  of  the  joint  ownership.  Where,  there- 
fore, M,  a  minor  and  only  son,  by  his  next  friend 
sued  his  father  and  certain  alienees  of  the  family 
property  for  partition  and  obtained  a  decree,  and 
subsequent  to  decree  and  pending  appeal  the 
plaintiff  died,  and  J/'s  mother  was  brought  on 
the  record  as  deceased  plaintiff's  legal  represen- 
tative : — Held,  that  any  right  of  survivorship 
which  the  defendant  might  have  had,  if  the 
plaintiff  had  died  before  decree,  was  extinguished, 
and  did  not  affect  the  rights  of  his  mother,  who 


properly  represented  him.     Stjbbaraya    Mudali 
V.  Mantka  Mudali        .     I.  L.  R.  19  Mad.  345 

34. Death     of     the 

judgment-debtor  leaving  minor  sons — Widow  in 
possession — Sons  not  parties  to  execution  proceed- 
ings— Sale  in  execution  after  judgment-debtor's 
death — Minor  sons  represented  by  their  mother  und 
guardian  on  record — Purchase  of  judgment-debtor's 
interest  by  decree-holder — Subsequent  suit  by  sons 
to  recover  the  property, — Cinl  Procedure  Code,  1859, 
s.  210— Civil  Procedure  Code,  1882,  s.  234.  Under 
s.  210  of  the  avil  Procedure  Code  (Act  VIII  of 
1859),  an  execution  sale  of  the  property  of  a  deceas- 
ed judgment-debtor  was  binding,  if  the  estate  of 
the  deceased  was  sufficiently  represented  quoad 
such  property.  A  Hindu  judgment-debtor  died, 
leaving  a  widow  and  two  sons,  who  were  minors. 
His  widow  was  placed  on  the  record  as  his  heir, 
and  not  his  sons.  Certain  property  of  the  deceased 
was  sold  in  execution.  The  sale  certificate  issued 
to  the  purchaser  stated  that  he  had  purchased  the 
right,  title,  and  interest  of  the  judgment-debtor  in 
the  property.  In  a  suit  subsequently  brought  by 
the  sons  : — Held,  that  they  were  bound  by  the  sale. 
The  widow  of  the  deceased  judgment-debtor,  who 
as  natural  guardian  of  the  minor  sons  was  in  posses- 
sion of  the  property,  was  upon  the  record,  and  it 
was  clear  that  it  was  the  interesi.  of  the  judgment- 
debtor,  and  not  that  of  the  widow,  that  was  intend- 
ed to  be  sold.  AcHtT  Ramchaxdka  Pal  I'.  Man- 
Ju^'^ATH  Vexkatxarxappa  I.  L.  R.  21  Bom.  539 

35.  Heir-at-law  and  residuary' 

legatee — Decree-holder — Judgment -debtor — Substi- 
tution  of  heir-at-law  and  residuary   legatee   as   legal 
repreMntathe — Residuary   legatee     in      possession, 
effect  of — Executor  de  son  tori — Probate  and  Admi- 
nistration Act  (F  of  ISSl),  ss.  4,  12,  14,  15,  19,  38, 
S2,  187— Succession  (Act  X  of  1865),  s.  WO—CivQ 
Procedure  Code  (Act  XIV  of  1S82),  s.  234.     Pending 
the    execution  of   a  decree,  the  judgment-debt-or 
died,  leaving  a  will  under  which  R  K  was  the 
residuary    legatee.     She    took    possession    of    the 
estate,  and  applied  for  letters  of  administration 
with  the  will  annexed.     The  will  was  ultimately 
found  to  be  true,  and  letters  ordered  to  be  granted. 
In  the  meantime,  R  K  and  the  heir-in-law  were 
substituted  in  place  of  the  judgment-debtor  in  the 
execution    proceedings,    and   an    order  was  made 
between  the  parties  in  the  matter  of  the  execution. 
Held,  that  the  order  was  a  good  and  binding  order. 
Held,  further,  that  a  residuary  legatee  in  possession 
of  the  estate  of  a  deceased  judgment-debtor  could 
not  be  regarded  as  an  executor  de  son  tort,  so  that 
his  acts  would  not  be  binding  upon  the  legal  re- 
presentative.    Prosunno  Chunder  Bhuttacharjee  v. 
Kristo  Chytunno  Pal.  I.  L.  R.  4  Calc.  342  ;  Janaki 
V.  Dhanu  LaU,  I.  L.  R.  14  Mad.  454;  Chatha- 
kelan  v.  Govinda  Karumiar,   I.   L.    R.   17    Mad. 
186,    referred  to.     Cnrxi    Lal  Bose  v.   Osmoxd 
Beeby  (1903)     .         .     I.  L.  R.  30  Calc.  1044 

36.  Hindu  estate — Contract  Act 

(IX  of  lS72),s.   45 — Right  of  s'iccession .by  legal 
representative — Aliyasantana  law — Fund  settled  on 
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REPRESENTATIVE      OP    DECEASED 

PERSON — concld. 
marriage  of  husband  and  wife — Interest  payable 
to  both  jointly — Death  of  husband — Claim  by  widow 
by  right  of  survivorship — Right  of  husband^ s  legal 
representative  to  his  share.  Upon  the  marriage  of 
first  defendant  with  K,  a  sum  of  money  was  settled 
by  first  defendant's  mother  on  first  defendant  or  on 
K.  This  money  was  lent  on  mortgage,  and,  by  the 
terms  of  the  mortgage,  interest  was  payable  by  the 
mortgagors  to  first  defendant  and  to  her  husband 
K,  jointly,  with  the  exception  of  that  which  would 
accrue  in  respect  of  the  last  year  of  the  term,  which, 
together  with  the  principal  sum  secured  by  the 
mortgage,  was  to  be  paid  to  first  defendant  herself. 
K  died,  whereupon  plaintiff,  as  K  's  legal  represen- 
tative, brought  the  present  suit  to  recover  the 
interest  due  under  the  mortgage.  Held,  that 
plaintiff  was  entitled,  under  s.  45  of  the  Contract 
Act,  as  the  legal  representative  of  K,  to  a  moiety  of 
the  interest  which  had  accrued  since  the  death  of  K, 
first  defendant  being  entitled  to  the  other  moiety, 
and  that  the  right  to  the  whole  of  the  interest  did 
not  pass  by  survivorship  to  first  defendant.  The 
circumstance  that  K  and  first  defendant  intended  to 
live  and  did  in  fact  live  together  as  husband  and 
wife  under  the  Aliyasantana  law  was  insufficient  to 
raise  the  presumption  of  a  contract  that  there  was 
to  be  a  right  of  succession  by  survivorship  between 
K  and  first  defendant  in  respect  of  the  settled  fund. 
Kasthtj  Punja  v.  Vittamma  (1901) 

I.  Ij.  R.  25  Mad.  385 


37. 


Hindu    law- 


Rights  of  unsecured  creditors  by  way  of  charge  or  lien 
on  the  inheritance — Position  of  legal  representative 
— Distribution  of  assets.  The  unsecured  creditors 
of  a  deceased  Hindu  have  no  charge  or  lien  on  the 
inheritance.  If  payments  are  not  made  by  the  heir 
rateably,  it  does  not  follow  that  he  has  failed  to 
apply  the  assets  duly.  Every  payment  on  account 
of  a  debt  is  perfectly  lawful,  irrespective  of  its  effect 
upon  the  other  creditors,  and  is  a  due  application  of 
the  assets,  within  the  meaning  of  s.  252  of  the  Code 
of  Civil  Procedure.  There  is  no  analogy  between 
the  case  of  an  executor  who  is  governed  by  the 
special  provisions  of  the  Succession  Act,  and  that  of 
a  legal  representative  under  the  Hindu  law,  with 
reference  to  the  question  of  the  distribution  of  the 
assets  among  creditors.  Where  property  of  a 
deceased  remains  in  the  hands  of  the  legal  represen- 
tative, it  does  not  necessarily  follow  that  a  creditor 
is  entitled  to  proceed  against  it  as  assets  in  the  hands 
of  the  legal  representative.  The  question  to  be 
considered  is  the  real  effect  of  what  has  been  done, 
and,  where  payments  have  been  made  by  the  legal 
representative  "to  the  extent  of  the  full  value  of  the 
property  of  the  deceased  which  has  come  into  his 
hands,  a  decree  cannot  be  executed,  even  although 
he  may  still  have  in  his  possession  property  which 
originally  belonged  to  the  deceased.  Veerasok- 
KARAJi;  V.  Papiah  (1902)  I.  L.  R.  26  Mad.  792 

REPRESENTATIVE     OF    JUDGMENT- 
DEBTOR. 

See  Civil  Peoceduee  Code,  1882,  s.  244- 
11  C.  W.  N.  433 


REPRESENTATIVE    OP    JUDGMENT- 
DEBTOR— concR 

Ciml   Procedure 


Code  {Act  XIV  of  1882),  s.  244~Rent-sale  of  occu- 
pancy holding — Application  to  set  aside  sale  by^ 
mortgagee — Transferable  holding — Representative  of 
judgment-debtor.  A  person  to  whom  a  transfer- 
able occupancy  holding  was  mortgaged  before  ita 
sale  in  execution  of  a  rent-decree  is  a  representative 
of  the  judgment-debtor  within  the  meaning  of  s.  244, 
Civil  Procedure  Code,  and  may  apply  to  set  aside 
the  sale  under  that  section.  Ishan  Chunder  Sirkar 
V.  Beni  Madhub  Sirkar,  I.  L.  R.  24  Calc.  62,  and 
Asgar  All  v.  Asaboddin  Kazi,  9  C.  W.  N.  134,  fol- 
lowed. NissA  BiBi  V.  Radha  Kishoee  Manikya 
(1906)     .    .».   .         .         .         .  11  C.  W.  N.  312 

REPUBLICATION        OP       SEDITIOUS 
ARTICLES. 

See  Sedition     .     I.  L.  R.  35  Calc.  141 


REPUDIATION. 

See  Compeomise 


.1.  L.  R.  34  Calc.  7a 


REPUTE. 


evidence  of- 


^ee  Ceiminal  Peoceduee  Code,  s.  123. 

13  C.  W.  N.  318 

See  Sectieity  foe  Good  Behaviotje. 

11  C.  W.  N.  413 

proof  of— 

See  Mareiage     .  I.  L.  R.  35  Calc.  232 

RE -SALE. 

See  CoNTEACT — Beeach  of  Contract. 

I.  L.  R.  24  Calc.  124  ;  177 

I.  L.  R.  19  All.  535 

I.  L.  R.  25  calc.  50& 

I.  L.  R.  23  Mad.  18 

7  C.  W.  N.  562 

See  Sale  in  Execution  of  Decree — Re- 
sales. 

of  goods,  notice  of — 


See  Conteact  Act,  s.  73. 

15  B.  L.  R.  276 
RESCUE. 

See  Escape  from  Custody. 

13  W.  R.  Cr.  75 

21  W.  R.  Cr.  22 

L  L.  R.  11  Mad.  441 

RESCUE  PROM  LAWPUL  CUSTODY. 

See  Penal  Code  (Act  XLV  of  1860), 


s.  225 


I.  L.  R.  29  AIL  575 

To  deter  public  servant 

from  discharge  of  duty — Arrest  by  duffadar  for  theft 
not  committed  in  his  presence — Theft,  whether  a 
continuing  offence — Penal  Code  {Ad  XLV  of  1860), 
ss.  225,  353  and  379 — Village  Chaukidari  Act 
{Bengal  Act  VI  of  1870),  s.  39,  cl.  {2).  The  arrest 
by  a  duffadar  of  a  person  for  theft  on  complaint 
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BESCTJE  PEOM  LAWFUL  CUSTODY— 
concld. 

made  to  him,  but  not  committed  in  his  presence,  is 
illegal  under  s.  39  (2)  of  Bengal  Act  \T[  of  1870  ;  and 
neither  the  rescue  of  such  person  from  his  custody 
nor  the  threat  to  beat  him  does  amount  to  any 
offence  under  s.  225  or  s.  353  of  the  Penal  Code. 
The  offence  of  theft  is  not  a  "  continuing  "  one. 
BoLAi  De  I'.  Empebob  (1907) 

L  L.  E.  35  Calc.  361 
EESEEVATION. 


grant- 


See   LAIfDLOBD    AXD    TeXAVT. 

10  C.  W.  N.  425 

EESEEVED  ACCOMMODATION. 

See  Railway  Compa>t. 

I.L.E.  SOMad.  417 
EESEEVOIB. 

Set  Pexal  Code,  s.  277. 

I.  L.  E.  2  Calc.  383 
EESIDENCE. 

See  FoBEiGN  Coubt,  JrDGME>-T  OF. 

5  C.  W.  N.  741 
See  HrsDXj  Law — 

HrsBAXD    ANii    Wife. 

L  L.  E.  28  Calc.t751 

MAINTEirAXCE — RiGHT     TO     MaIX- 

TENAITCE — Son's  Widow. 

L  L.  E.  29  Calc.  557 

See  Insoltexct  Act,  s.  5. 

See  JuBiSDiCTiox — Causes  op  Jubtsdic- 

TION DWELIJyG       OE      CaEBYISG       ON 

BrsrsEss  ob  Working  fob  Gain. 

See  LuKATic     .      2  B.  L.  E.  A.  C,  246 
I.  L.  E.  24  Calc.  133 

See  Recognizance  to  Keep  Peace. 

I.  L.E.24Calc.  344 

I.  L.  R  6  All.  26 

I.  L.  E.  11  Calc.  737 

I.  L.  E.  12  Calc.  133 

L  L.  E.  14  AIL  49 

I.  L.  E.  23  Bom.  32 

See  Secttbity  fob  Costs — Snrs. 

I,  L.  E.  3  Bom.  227 
L  L  E.  9  Bom.  244 

See  Seccbitt  fob  Good  BEHAviorE. 

5  C.  W.  N.  29 

See  Small  Cause  Couet,  Mofcssil — 
JuEiSDicnoN — Dwelling  ob  Cabbt- 
iNG  ON  Business. 

condition  for — 

See  Wnx — Constbuction. 

12  B.  L.  E,  1 

14  B.  L.  E.  60 

I.  L.  B.  20  Calc.  15 


constructive — 


See  FoBEiGN  Coubt,  Judgment  of. 

L  L.  E.  20  Mad.  112 


EESIDENCE— €on<rW. 

proximity  of— 

iSee   Cebtificate   of   Administbatiok — 
Issue  of,  and  Right  to,  Cebtificate. 
I.  K  E.  4  Calc.  411 
right  of— 

See    Hindu    Law — Familt    Dweixino- 
house. 

See  Hindu  Law — Maintenance — Right 
TO  Maintenaxce — Widow. 

12  B.  L.  E.  238 

L.  E.  L  A.  Sup.  VoL  203 

W.  E.  1864,  3 

I.  L.  E.  3  Bom.  44  ;  372  ;  415 

L.  E.  6  L  A.  114 

I.  L.  E.  4  Bom.  261 

L  L.  E.  13  Bom,  218 

I.  L.  E.  14  Bom.  490 

I.  L.  E.  15  Bom.  236 

L  L.  E.  22  Bom.  52 

See  Hindu    Law — Will — Consteuctiok 
OF  Wnxs — Peepetuities,  Teusts,  Be- 
quests TO  A  Class,  and  Remoteness. 
I.  L.  E.  15  Bom.  543 

stipulation  as  to — 

See.  Restitution  op    Conjugal  Rights. 
I.  L.  E.  17  Calc.  670 

EESIDENT'S  COUET. 

See  Aden  Couets  Act  (II  op  1864),  ss.  8,  9. 
I.  L.  E.  33  Bom.  708 
EESISTANCE. 

See    Resistance     oe    Obstbuction    to 
Execution  op  Deceee. 

to  execution — 

See  Limitation  .  I.  L.  E.  34  Calc.  491 

. to     execution    of    "warrant    of 

attachment  issued  by  Civil  Court — 

See  Waeeant  op  Attachment. 

I.  L.  E.  29  Calc.  244 

EESISTANCE    OE    OBSTEUCTION  TO 
AEEEST. 

See  Cbiminal  Peocedube  Code,  ss.  75,  76. 
13  C.  W.  N.  1091 

See  Wabbant  of  Abbest — Crvii.  Cases. 

5  C.  W.  N.  843^^ 

6  C.  W.  N.  845 

EESISTANCE   OE    OBSTEUCTION  TO 
EXECUTION  OF  DECEEE. 

See  Appeal — Orders. 

2  B.  L.  E.  A.  C.  303  note- 

W.  E,  1864,  Mis.  24 

1  W.  E.  140 

5  Mad.  183 

13  W.  E.  264 

21  W.  E.  39 

L  L.  E.  16  Mad.  127 

L  L.  E.  21  Bom.  392. 

I.  L.  E.  22  Calc.  830 
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HESISTATTCE    OR    OBSTRUCTION    TO 
EXECUTION"  OF  DECREE— coft«(i. 

«See  Limitation  Act,  1877,  Sch.  II,   Art. 

11  .         .      I.  li.  R.  5  Bom.  440 

I.  L.  R.  8  Mad.  82 

I.  L.  R.  26  Bom.  146 

I.  L.  R.  34  Calc.  491 

(See  Limitation  Act,  1877,  Sch.  II,  Art- 
144 — Adverse  Possession. 

I.  Ii.  R.  18  Bom.  37 

See  Limitation  Act,  1877,  Sch.  II,  Art. 

167  .         .     I.  L.  R.  5  Cale.  331 

I.  L.  R.  5  Mad.  113 

I.  L.  R.  11  Bom.  473 

I.  L.  R.  13  Mad.  504 

See  Limitation  Act,  1877,  Sen.  II,  Art- 
179 — Period  from  which  Limitation 
Runs — Continuous    Proceedings. 

I.  Ii.  R.  16  Bom.  294 
L  Ii.  R.  20  Bom.  175 
1.  L.  R.  24  Bom.  345 

See  Mamlatdars  Courts  Act,  s.  17. 

I.  Ii.  R.  14  Bom.  157 

See   Onus    of    Proof — Possession   and 

Proof  of  Title  I.  L.  R.  10  Calc.  50 

L  L.  R.  22  Bom.  967 

See  Penal  Code,  s.  183. 

I.  Ii.  R.  15  Bom.  564 

I.  L.  R.  25  Calc.  274 

I.  L.  R.  21  Mad.  78 

See  Sale  in  Execution  of  Decree — 
Mortgaged  Property. 

I.  Ii.  R.  29  Calc.  25 

(See  Sale  in  Execution  of  Decree — 
Objection  to  Sale. 

I.  Ii.  R.  3  Calc.  729 


1. 


Application      by       decree- 


liolder  on  obstruction  being  made — Month- 
English  calendar — Civil  Procedun  Code,  1S59,  s.  226. 
The  word  "  month "  in  s.  226  of  the  Code  of 
Civil  Procedure  means  a  month  according  to  the 
English  calendar.  An  applicant  under  that  section 
had  a  clear  calendar  month,  exclusive  of  the 
day  of  dispossession,  within  which  to  prefer  his 
application.  Dadu  valad  Ansar  v.  Balgouda 
BIN  Shankarappa  .         .     5  Bom.  A.  C.  39 


2. 


Civil      Procedure 
The  Court  could 


Code,  1S59,  s.  226— Procedure. 
not  be  put  in  motion  under  s.  226  of  the  Code  of  Civil 
Procedure  without  an  application  from  the  decree- 
holder  under  that  section.  In  the  matter  of  Mkbtab 
Koomaree     .         .         .         .  19  "W.  R.  62 

Remedies  of    decree- holder 


• — Ohstruclion  in  execution  of  decree — Decree-holder, 
option  of,  to  proceed  under  s.  32S  or  hy  a  separate 
suit.  S.  328  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882)  does  not  make  it  obligatory  on  a  decree- 
holder,  who  is  obstructed  in  execution  of  the  decree, 
to  pursue  his  remedies  under  that  section.  Conse- 
quently his  failure  to  do  so  does  not  prevent  him 


RESISTANCE     OR     OBSTRUCTION  TO 
EXECUTION    or  DECREE— confrf. 

from  proceeding  against  the  defendant  by  a  regular 
suit.     Balvant   Santaram   v.   Babaji 

I.  L.  R.  8  Bom.  602 

This  was  the  case  under  s.  226Tof   Act  VIII  of 
1859.     Jugmohun  Tewaree  v.  Buldeo  Naik 

3  Agra  162 

4.  Proof  of   obstruction — Civil 

Procedure  Code,  1859,  ss.  226,  227.  In  order  to 
bring  a  case  under  ss.  226  and  227  of  the  Civil 
Procedure  Code,  1859,  it  was  necessary  to  show  that 
obstruction  had  been  offered  arising  from  the  cir- 
cumstance that  lands  had  been  taken  which  were 
not  included  in  the  decree.  Prannath  Roy 
Chowdhry  v.  Preonath  Roy  Chowdhry 

8  W.  R.  398 

5.  —     Procedure — Civil      Procedure 

Code,  1859,  ss.  226,  227 — Obstruction  in  execution 
of  decree  for  immoveable  property.  Procedure  to 
be  observed  where,  ^^^hile  execution  of  a  decree  was 
going  on  against  immoveable  property,  the  decree- 
holder  alleged  that  he  was  obstructed  in  getting 
possession  of  certain  lands  included  in  the  decree. 
Brojo  Mohun  Sutputty  v.  Shooda  Monee  Dabee 

8  W.  R.  79 


6. 


Objection    to    in- 


vestigation  by  Ameen  under  order  of  remand — Civil 
Procedure  Code,  1859,  ss.  226,  227.  Where  the 
order  of  remand  directed  the  lower  Court  to  as- 
certain from  the  settlement  chittahs  the  situation 
of  the  lands  in  dispute,  and  the  chittahs  were  found 
not  to  give  the  expected  information  : — Held,  that 
the  Judge  should,  when  the  Ameen 's  investigation 
was  objected  to,  have  proceeded  under  ss.  226  and 
227  of  Act  VIII  of  1859,  and  allowed  both  parties  to 
adduce  proofs  of  their  claims.  Shadhoo  Suran  v. 
Bhuggo  Lall  .         .         .  12  W.  R.  98 


7. 


—  Power  of  Courts — Civil  Pro- 


cedure Code,  1877,  s.  329.  The  power  given  by 
s.  329  of  the  Civil  Procedure  Code  to  make  such 
order  as  the  Court  shall  see  fit  must  be  construed 
with  regard  to  the  circumstances  in  respect  of  which 
the  power  is  to  be  exercised.  An  order  under  s.  329 
should  be  the  result  of  the  fact  that  the  defendant 
in  the  suit,  who  is  precluded  by  the  decree  from  dis- 
puting plaintiff's  right,  unjustly  instigates  a  third 
party,  who  has  no  real  interest  in  the  property,  to 
prevent  the  plaintiff  from  getting  the  benefit  of  his 
execution.  A  Court  has  no  power  under  this  section 
to  determine,  as  between  the  judgment-creditor  and 
a  third  party  obstructing  the  execution  of  the  decree, 
important  questions  on  the  merits  which  are  wholly 
unconnected  with,  and  cannot  be  affected  by,  the 
fact  that  the  obstruction  is  made  at  the  instigation 
of  the  defendant.     Govinda  Nair  v.  Kesava 

I.  Ii,  R.  3  Mad.  81 

8.  - Civil      Procedure 

Code,  1882,  ss.  331  and  647— Civil  Courts  Act, 
Madras,  1873,  s.  12 — Jurisdiction — Claim  below 
ordinary  pecuniary  limit.  A  Court  executing  a 
decree  obtains,  by  virtue  of  s.  331  of  the  Code  of 
Civil  Procedure,  a  special  jurisdiction  which  enables 
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it  to  try  a  claim  of  which  the  value  of  the  subject- 
matter  falls  below  the  pecuniary  limit  of  its  ordinary 
jurisdiction.  By  virtue  of  s.  647  of  the  Code  of  Civil 
Procedure,  a  superior  Court  may,  for  sufficient  cause, 
transfer  a  claim,  registered  under  s.  331,  to  a  subor- 
dinate Court  for  tnaL  Sithat.akshi  f.  VTTHiLrsGA 
I.  Ia.  B.  8  Mad-  548 

9.  Person  put  into  formaPpos- 


session — Civil  Procedure  Code,  JS59,  s.  229  and 
8.  224 — Execution  of  decree  for  possession.  The 
provisions  of  a  229  of  the  Code  of  Civil  Procedure, 
1859,  are  not  applicable  to  the  case  of  a  person  put 
in  possession  of  land  under  a  decree  in  the  manner 
prescribed  by  s.  224  of  the  same  Code.  GTrxxsH 
Peeshad  i'.  JrKisHrx 

1  N.  W.  134  :  Ed.  1873,  218 


10. 


Bona  fide  claimant    other 


13. 


—  Question  for  trial — Title 


Possession — Civil  Procedure  Code,  1859,  ss.  229, 
230 — Procedure.  In  suits  framed  under  the  provi- 
sions of  ss.  229  and  230  of  Act  VLll  of  1859,  the 
question  of  title  is  to  be  tried,  and  not  the  mere 
question  of  bond  fide  possession.  The  matter  in 
dispute  is  to  be  investigated  in  the  same  manner 
and  with  the  like  powers,  as  if  a  suit  for  the  pro- 
perty had  been  instituted  by  the  appellant  against 
the  decree-holder.  RrcHA  Rae  v.  Pebmeshtb 
Dtal 2  N.  W.  252 


BESISTANCE    OB    OBSTBUCTION  TO 
EXECUTION  OF   DECBEE-conW. 


than  debtor — Ciiil  Procedure  Code,  1S59,  s.  229. 
Under  s.  229,  a  bond  fide  claimant  other  than  the 
defendant,  obstructing  the  execution  of  the  decree, 
instead  of  being  looked  upwn  as  an  intervenor, 
must  be  regarded  as  one  of  the  substantial  parties  to 
the  suit.  Dhikaj  Mahtabcha>'d  r.  NADrEOOX- 
NissA  Bebeb     .         .         .  .  4  "W.  B.  82 

IL Obstruction  otherwise 

than  to  ofl&cer  of  Court — Civil  Procedure  Code, 
1859,  8.  229 — Resisting  execution  of  decree — Juris- 
diction. A  and  B  obtained  a  decree  for  possession 
of  land  against  C.  On  their  proceeding  to  execute 
their  decree,  D,  who  was  in  possession,  presented 
a  petition  to  the  Munsif,  complaining  that  they 
were  thereby  attempting  unlawfully  to  interfere 
with  his  possession.  The  case  was  tried,  on  remand 
from  the  Judge,  as  a  suit  under  the  provisions 
of  s.  229  of  Act  nil  of  1859.  Held,per  Jacksos, 
J.,  that  as  the  decree-holder  had  not  complained 
that  the  officer  of  the  Court  had  been  obstructed  or 
resisted  by  the  claimant  the  case  did  not  fall  within 
8.  229  of  Act  Vin  of  1859  ;  and  therefore  the  Court 
had  no  jiuisdiction  to  take  summary  cognizance  of 
the  case.  Bx:hal  Sing  Chowdhey  r.  Beharilal 
1  B.  Ii.  B.  A.  C.  206  :  10  W.  B.  318 

12. Eight  to  question  legality 

of  decree — "  Claimants  "  under  Civil  Procedure 
Code,  1859,  s.  229.  In  claims  arising  under  s.  229 
of  Act  Vin  of  1859,  there  was  nothing  to  prevent 
the  "  claimants  "  from  questioning  the  legaUty  of 
the  decree  obtained  by  the  decree-holder  against 
the  judgment-debtor.  Mahomed  Att  Khas  t;. 
KalttstTeb  Au  Khan     .         .  4  N.  W.  81 


14. 


Civil    Procedure 


Code,  1859,  ss.  229,  230— Question  of  title.  Held, 
that  the  principle  of  the  Full  Bench  ruling  in 
Radha  Pyari  Debi  v.  Nabin  Chandra  Chottdhry, 
5  B.  L.  B.  70S  :  13  W.  B.  F.  B  80,—th&t  a  suit 
under  s.  230  of  the  Code  of  Civil  Procedure  most 
be  treated  as  an  ordinary  suit  for  the  recovery  of 
property,  and  that  the  whole  question  of  title 
between  the  parties  ought  to  be  gone  into, — is 
equally  applicable  to  a  case  under  s.  229.  Abdoos 
SoBHAX  f.  Brahma  Deo  Nakaxs"  .  14  W.  E.  140 

{Contra)     Taleb      Hosseix     Khax  r.     Goohoo 
Pebshad  Roy       .         ,         .  20  W.  B.  57 

15. Purchaser      of 

under-tenure — Plea  of  limitation.  ^Tiere  a  decree- 
holder  sought  to  execute  his  decree  against  an  under 
tenure  which  had  been  sold  for  arrears  of  rent,  and 
the  purchaser  objected  on  the  plea  of  limitation  : — 
Held,  that  the  purchaser,  being  no  party  to  the  suit, 
was  not  entitled  to  contend  that  execution  was 
barred  :  he  could  only  be  heard  tmder  s.  229  or 
s.  230,  Act  Vni  of  1859  ;  and  if  under  the  former, 
a  very  wide  discretion  could  be  exercised  by  the 
Cotirt.  Mohesh  Chtxdeb  Ba^'ebjee  r.  Chtxdka 
Moitee  Debia     .         .         .         .     9  "W.  B.  486 


16. 


Order  on  application  made 


after  time  limited — Civil  Procedure  Code,  1859, 
ss.  229,  231 — Bight  to  bring  fresh  suit.  The  holder 
of  a  decree  for  land,  having  been  resisted  in  obtain- 
ing possession  thereof  by  a  person  other  than  the 
defendant  claiming  to  be  in  possession  of  such  land 
on  his  own  accoimt,  complained  under  Act  Vm  of 
1859  of  such  resistance  to  the  Court  executing  the 
decree.  The  Court  rejected  such  application  on  the 
ground  that  it  had  been  made  after  the  time  limited 
by  law.  Held,  that  the  order  rejecting  such  applica- 
tion could  not  be  regarded  as  one  under  s.  229  of 
Act  VIII  of  1859,  which  would  tmder  s.  231  preclude 
such  decree-holder  from  institutins  a  suit  against 
such  person  for  such  land.  Be>t  Prasad  r.  Lach 
MAX  Prasad     .         .         .        I.  L.  E.  4  AIL  131 


17. 


Nature  of  investigation — 


Civil  Procedure  Code,  1859,  s.  229 — Subject-matter 
of  suit — Execution — Appeal — District  Judge,  juris- 
diction of.  The  plaintiff  obtained  a  decree  against 
T,  A,  and  J  in  a  suit  the  subject-matter  of  which 
exceeded  R  5,000,  and  in  part  execution  thereof 
attached  property  worth  less  than  that  amount.  D 
having  resisted  the  execution  of  the  decree,  tie 
plaintiff's  claim  was  numbered  and  registered  as 
a  suit  under  s.  229  of  Act  VHI  of  1859.  Upon 
investigation,  the  first  class  Subordinate  Judge  made 
an  order  staying  execution  of  the  decree.  The 
plaintiff  appealed  to  the  District  Judge,  who  held 
that  no  appeal  lay  to  him,  as  the  subject-matter  of 
the  original  suit  out  of  which  the  execution  suit 
arose  exceeded  R  5,000.  iThe  plaintiff  appealed 
against  this  decision  to  the  High  Court.  Hdd,  that 
the  investgation  of  a  claim  under  s.  229  of  Act  VlLl 
of  1859  was  not  to  be  regarded  as  a  fresh  suit,  but 
was  merely  a  continuation  of  the  original  suit,  and 
that  there  was  therefore  no  appeal  against  the  order 
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in  question  to  the  District  Judge.  Eavloji  Tamaji 
«;.    Dholpa   Raghu     .  I.  L.  B.  4  Bom.  123 

(Contra)  Mxjttammal   v.   Chink  ana  Gotjnden 

I.  Ii.  B.  4  Mad.  220 

in  which  it  was  held  that  such  a  claim  was  a  fresh 
suit,  and  not  a  continuation  of  the  suit  in  which  the 
claim  had  been  made. 

18.  Question    of   possession — 

Civil  Procedure  Code  {Act  XIV  of  1882),  s.  331 
— Investigation  under  that  section — Question  of 
title.  The  investigation  of  claims  under  s.  331  of 
the  Code  of  Civil  Procedure  (Act  XIV  of  1882)  is 
not  Umited  to  the  fact  of  possession.  Any  question 
of  title  arising  between  the  contending  parties  in 
connection  with  their  right  of  possession  may  be 
finally  determined  in  such  investigation  as  in  an 
ordinary  action  of  ejectment.  Motjlakhan  v. 
Gorikhan     .         .         .     I.  L.  B.  14  Bom.  627 


19. 


Civil    Procedure 


Code,  ss.  13,  278,  331 — Munsif,  jurisdiction  of. 
The  plaintifi,  having  obtained  a  decree  for  possession 
of  certain  land,  applied  for  execution  by  delivery  of 
possession,  whereupon  a  third  party  filed  an  ob- 
jection in  the  Court  of  the  Munsif  that  he  held  a 
prior  decree  for  possession  of  the  same  land,  and 
therefore  the  plaintiff's  decree  was  incapable  of 
execution.  This  objection  was  allowed,  and  the 
plaintiff  then  sued  for  establishment  of  his  right  to 
possession  of  the  land  jointly  with  the  objector, 
malving  the  former  judgment-debtor  and  the  objector 
defendant  to  the  suit.  The  Subordinate  Judge  in 
first  appeal  held  that  the  Munsif  had  acted  under 
s.  331  of  the  Code  of  Civil  Procedure,  and,  applying 
s.  13  of  the  same  Code,  dismissed  the  plaintiff's  suit. 
The  plaintiff  then  appealed.  Held,  that  circum- 
stances did  not  exist  to  give  the  Munsif  jurisdiction 
to  act  under  s.  331,  and  that  his  order  must  be  taken 
to  have  been  made,  as  it  purported  to  have  been 
made,  under  s.  278.  Buhal  Singh  Chou-dhry  v. 
Behari  Lai,  1  B.  L.  R.  A.  C.  206,  referred  to.  The 
scope  and  application  of  s.  331  of  the  Civil  Pro- 
cedure Code  commented  upon.  Mahabie  Prasad 
V.  Paema     .         .  .  I.  L.  B.  14  All.  417 

20.   


Civil  Procedure 

Code,  ss.  328,  331 — Obstruction  offered  by  a  tenant 
— Decree  for  partition — Possession,  decree  for. 
Obstruction  was  offered  to  the  execution  of  a  decree 
for  partition  of  certain  property  by  a  person  claiming 
to  be  entitled  to  occuijy  part  of  the  land  in  question 
as  a  mulgeui  tenant.  The  decree-holder  presented 
a  petition  to  the  Court  under  the  Civil  Procedure 
Code,  s.  328  :  this  petition  was  rejected,  and  the 
claim  was  not  numbered  and  registered  as  a  suit. 
Held,  that  the  decree  for  partition  was  a  decree  for 
possession  of  property  within  the  meaning  of  the 
Civil  Procedure  Code,  s.  328  ;  and  that  that  section 
was  not  rendered  inapplicable  by  the  fact  that  the 
obstructor  claimed  to  be  a  mulgeni  tenant.  Gopala 
f.  Fernandes        .  .  I.  L.  B.  18  Mad.  127 

21.     -  Decree  in   possessory  suit 

— Civil  Procedure   Code,  1859,   a,   230 — Decree    in 


BESISTANCE    OB    OBSTBUCTION  TO 
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suit  under  Act  XIV  of  1859,  s.  15.  A  had  been 
dispossessed  of  certain  land  in  execution  of  a  decree 
which  B  had  obtained  in  a  suit  against  C  under 
s.  15,  Act  XIV  of  1859.  A  appUed,  under  s.  230, 
Act  VIII  of  1859,  to  recover  the  land.  Held,  that  the 
decree  obtained  by  B  was  a  decree  within  the  mean- 
ing of  s.  230  of  Act  VIII  of  1859  and  therefore  A 
had  rightly  applied  under  that  section.  Bkahma 
Mayi  Debi  v.  Barkat  Sirdar 

4  B.  L.  B.  F.  B.  84 

s.c.  Beohmo  Moyee  Dabee  v.  Bttrkut  Sirdab 
12  W.  B.  F.  B.  25 

(Contra)  Gobind  Chtjnder    Bagdee  v.   GoBmD 
Ghose  Mukdtjl     .         .         .         .    7  W.  B.  171 


22. 


Defendants     dispossessed 


in  execution,  objection  by — Civil  Procedure 
Code,  1859,  s.  230.  S.  230,  Act  VIII  of  1859,  does 
not  authorize  the  registry  as  a  suit  of  objections 
by  defendants  or  purchasers  from  defendants  dis- 
possessed of  immoveable  property  in  execution  of' 
a  decree,  and  disputing  the  right  of  the  decree-holder 
to  be  put  into  possession  of  such  property.  HuEO 
Pershad  Roy  v.  Ram  LocHtrN  Mundul 

6  W.  B.  148 


23. 


Claimant  to  right  of  way 


over  land  taken  in  execution — Civil  Proce- 
dure Code,  1859,  s.  230.  A  plaintiff  claiming  a  right 
of  way  over  land  taken  possession  of  in  execution 
of  a  decree  could  not  intervene  under  s.  230,  Act 
VIII  of  1859,  but  had  to  bring  a  regular  suit  to 
estabUsh  his  right.     Nobin  Chunder  Mozoomdab 

V.    JUTADHAREE   HoLDAR       .  .         2  W.  B.  289 


24. 


Person  other  than  defend- 


ant as  to  particular  portion  of  land  in 
dispute— CiVtZ  Procedure  Code,  1859,  s.  230— Suit 
on  dispossession  by  Ameen — Cause  of  action,  period 
from  which  it  accrues.  S.  230,  Act  VIII  of  1859, 
was  appUcable  to  the  case  of  a  person  who,  though 
personally  the  defendant  in  the  original  suit,  was 
legally  other  than  the  defendant  as  regards  the 
particular  portion  of  land  in  dispute  in  execution. 
Where  an  Ameen  was  appointed  to  measure  and 
give  possession  of  land  in  execution  of  a  decree,  the 
one  month  allowed  for  preferring  a  claim  under 
that  section  must  be  calculated  from  the  date  when 
the  Ameen  gave  over  possession,  and  not  from  the 
date  of  his  final  report.  Kasheenath  Doss  v. 
Bhowanee  Dossee       .        W.  B.  1804  Mis.  18 


25. 


Intervenor — Party  to    suit 


Right  to  apply  under  Civil  Procedure  Code,  1859, 
s.  230.  D  having  sued  to  recover  possession  of 
certain  lands,  P  intervened,  and  D's  claim  was 
decreed  without  prejudice  to  P's  rights.  In  execu- 
tion of  that  decree,  D  took  possession,  and  there- 
upon P  applied  to  be  heard  under  the  provisions  of 
s.  230,  Act  VIII  of  1859.  Held,  that,  having  been 
a  party  to  the  decree,  P  had  no  remedy  under  that 
law.  Ramgopal  Chuckeebutty  v.  Poornachun- 
DER  Banerjee        .         .         .         12  "W.  B.  475 


26.  Possession  by  receipt    of 

rent — PersoTwl  occupation — Civil  Procedure  Code, 
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1S59,  8.  230.  Possession  by  receipt  and  enjoyment 
of  rent  is  as  good  in  Jaw  as  actual  occupation,  and 
6.  230,  Act  Vlil  of  1859,  was  not  restricted  to 
cases  of  personal  occupation.  BHYKrB  Sikcak  i". 
Sham    Maxjee     .         .         .         .     15  W.  B.  70 

27.  Objector    -writh    bona    fide 

title — Bight  to  apply  under  Civil  Procedure  Code, 
1859,  8.  230.  An  objector  who  did  not  claim  to  be 
in  possession  "  on  his  own  account,  or  on  account  of 
some  person  other  than  the  defendant,"  but  whose 
sole  ground  of  intervention  was  that  he  held  a  hand 
fide  title  derived  from  the  defendant,  was  not  en- 
titled to  be  heard  under  s.  230.  ErsxrF  Au  Khas 
f.  Shib  SffrsKrE  Shthaye.  KrKni  Buksh  v. 
Shib  SHxrN-KrB  SnrHATE     .      W.  B.  1864,  384 

28. Claimant      to    possession 

through  mortgagee — RigTit  to  apply  binder  Civil 
Procedure  Code,  1859,  s.  230.  Possession  through 
a  mortgagee  is  sufBcient  to  bring  a  claim  under  this 
section.     AscrB  Ali  t;.   Asors  Ali 

20  W.  B.  373 


29. 


Party  not  in  actual  occupa- 


tion of  l&nd— Bight  to  benefit  of  s.  230,  Civil 
Procedure  Code,  1859-  A  party  who  has  parted 
Tdth  the  actual  occupation  of  land  to  another,  was 
not  thereby,  as  an  absolute  rule  without  restriction, 
barred  from  taking  advantage  of  Act  ^TII  of  1859, 
s.  230.  Baxee  MADHrB  Drrr  r.  NryD  Laix 
Mojoomdak     .         .         .         .       22  "W.  B.  123 


SO. 


Mortgagee  in  possession — 


3L 


BESISTANCE    OB    OBSTBUCTION  TO 
EXECUTION  OP  DECBEE— con/<f. 

1859,  plaintiff  affirmed  that  he  was  in  possession  and 
sued  to  have  his  rights  affirmed  : — Held,  that,  as 
plaintifi  was  not  dispossessed,  he  had  no  cause  of 
action,  and  that  he  was  not  entitled  to  be  heard  ; 
nor  had  the  Court  jurisdiction  to  hear  and  determine 
his  cause  under  the  extraordinary  provisions  of  that 
section.  Kalee  Naeais  Srs'GH  r.  PBOTAPdrrsDEB 
BrBooAH 12  W.  B.  231 


Civil  Procedure  Code,  1877,  s.   332 — Execution  of 

decree— Act     VIII    of    1859,    s.    230—Bepeal.     A  ! 

mortgagee  who  is  in  possession  of  the  mortgaged  i 

property  under  the  mortgage  is  in  possession  "  on  | 
his  own  account  "  within  the  meaning  of  s.  230,  Act 
VIII  of  1859,  and  s.  332  of  Act  X  of  1877.     Where, 

in  pursuance  of  an  order  made  in  the  execution  of  a  '• 

decree  while  Act  VIII  of  1859  was  in  force,  certain  | 

persons  were  dispossessed  of  certain  property  after  | 

that  Act  was  repealed  and  Act  X  of  1877  came  into  1 

force,  and  such  persons  appUed  imder  s.  332  of  Act  i 

X  of  1877  to  be  restored  to  the  possession  of  such  I 

proi)erty  on  certain  of  the  grounds  specified  in  that  I 

section  : — Held,  that  such  persons  were  entitled  to  i 

the   benefit   of   that   section.     A   person   claiming  j 

under  s,  332  of  Act  X  of  1877  need  not  prove  his  | 

title,  but  only  the  fact  of  possession.     SHAFi-rDDiK  | 

f.   LocHAJf  Srs-GH      .         .       I.  li.  B.  2  AU.  94  1 


Nature  of  evidence  requi- 


site— Possession  and  dispossession,  proof  of — 
Civil  Procedure  Code,  1859,  s.  230.  To  entitle  a 
party  to  come  in  under  s.  230,  Act  VTII  of  1859,  by 
petition,  and  have  his  case  tried  in  like  manner  as  if 
he  had  paid  fuU  stamp  duty  on  a  regular  plaint,  he 
must  prove  that  he  was  in  possession  of  the  land  in 
suit,  and  was  dispossessed  by  another  party,  alleging 
the  land  to  form  part  of  land  decreed  to  him.  Keel 
Madhttb  Dot  r.  Radha  Mohtts-    .  3  "W.  B.  205 

32.   


—  Failure  to  show  disposses- 
sion—CiVi7  Procedure  Code,  1859,  s.  230— Suit  to 
confirm  possession.  Where,  in  an  application  pro- 
fessedly under  the  provisions  of  s.  230,  Act  VIII  of 


33. 


Dispossession,       evidence 


of — Sufficiency  of  proof — Planiing  bamboo  and 
making  proclamation — Cifi7  Procedure  Code,  1859, 
8.  230.  Planting  a  bamboo  and  making  proclama- 
tion to  the  occupants  of  an  estate  that  it  has  been 
adjudged  to  some  other  is  sufficient  dispossession  of 
a  landlord  to  warrant  him  in  applying  to  the  Court 
under  s,  230.  Coixectoe  of  Bogra  v.  Krishxa 
Ikdra  Roy     .         .         .     2  B.  L.  E.  A.  C.  301 

11  W.  B.  191 


34. 


Procedure  on  application 


— Cifi7  Procedure  Code,  1859,  s.  230 — Examination 
of  applicant.  When  an  application  is  made  by  a 
party  on  the  ground  that  he  was  in  pwssession  and 
that  he  has  been  dispossessed  in  execution  of  a 
decree  in  a  suit  in  wMch  he  was  not  a  party,  the 
proper  order  to  be  made  under  s.  230,  Act  V  111  of 
1859,  is  in  the  first  instance  to  examine  the  appli- 
cant. Obhoy  Chtbx  Det  v.  Rajexdro  Coomab 
Ghose lew.  B.  288 


35. 


Dispassession 


under  decree  of  person  not  a  party  to  it — Cirj7  Pro- 
cedure Code,  1859,  s.  230.  A  party  dispossessed 
of  land  under  colour  of  a  decree  to  which  he  was  not 
a  party,  applying  to  a  Judge  imder  the  provisions  of 
8.  230,  Act  VIII  of  1859,  is  entitled  to  an  investi- 
gation, and,  if  his  title  is  established,  to  a  decree. 
Hassux  Aly  v.  Xaib  Ah3ied     .      11  "W.  B.  146 

36. Trial  as  regular 

suit — Citt7  Procedure  Code,  1859,  s.  230.  Wheie 
a  j>arty  complains,  under  s.  230,  Civil  Procedure 
Code,  of  having  been  dispossessed  in  execution  of  a 
decree  to  which  he' was  not  a  party,  and  there  are 
reasonable  grounds  for  thinking  that  his  claim  is 
bond  fide,  it  is  the  duty  of  the  Court  to  treat  the  case 
as  a  regular  suit*  between  the  claimant  as  plaintiff 
and  the  decree-holder  and  judgment-debtor  as 
defendants.  Luleet  Naeatn"  Gossa>iee  v.  Keshtjb 
Deb  Gossamee       .         .         .         15  W.  E.  209 

Baxee  Madhxtb  Dutt  i-.  Nrxn  Laix  Mozoom- 
DAB 22  W.  E.  123 

YrsAS  Khattn  i-.  RAiDfATH  Sex  W- 

7  B.  Ij.  B.  Ap.526 

S.C.  EsHAK  Khatoox  r.  Ramxath  Ssrs  LrsH- 

KrE 15  W.  B.  327 

Ajoo  Khan  f.  Kisto  Peeshad  Lahoory 

8  "W.  B.  477 

Sahoo  GoKtx  Peeshad  v.  Zyxtb 

1  N.  W.  176  :  Ed.  1873,  255 

The  express  provisions  of  the  later  Acts  of  1877 
and  1882,  s.  332,  are  in  accordance  with  these 
cases. 
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37. Question  of  title — Question  of 

posdession — Civil  Proced^ire  Code,  1859,  s.  230. 
Where  an  objection  takes  the  form  of  a  suit  under 
s.  230  of  the  Code  of  Civil  Procedure,  the  real 
question  to  be  tried  is,  whether  the  objector  has  a 
better  right  to  the  property  in  dispute  than  the 
decree-holder.  Sheero  Coomaeee  Dabee  v.  Ke- 
SHUB  Chtjndek  Bose 

1  Ind.  Jur.  N.  S.  188  :  5  W.  R.  224 

Under  Act  VIII  of  1859,  s.  230,  it  was  held 
that  the  title  might  be  gone  into,  as  well  as  the  ques- 
tion of  possession.  Yusan  Khatttk  v.  Ramnath 
Sen         ...         .  7  B.  L.  R.  Ap.  26 

s.c.  EsHAN  Khatoon  V.  Ramnath  Sein  LrsH- 
KTjR 15  W.  R.  327 

Radha  Pyari  Debi  v.  Nabin  Chandra  Chow- 
DHEY  .         5  B.  Ii.  R.  708  :  13  W.  R.  F.  B.  80 

Ntjgender  Chunder  Ghose  v.  Ram  Comul 
MuNDUL 3W.  R.  213 

Jadtjnath  Sikg  v.  Kaliprasad 

6  B.  L.  R.  Ap.  55  :  14  W.  E.  358 

Ajoo  Khan  v.  Kisto  Peeshad  Lahoory 

8  W.  R.  477 


38. 


Civil 


Procedure 

Code,  1S59,  s.  230' — Claim- — Possession.  When  a 
person  making  a  claim  to  certain  property  under 
s.  230  of  Act  VIII  of  1859  had  been  allowed  to 
bring  a  suit  under  that  section  to  try  his  right  to  the 
proiJerty,  it  was  held  to  be  sufficient,  in  the  first 
instance,  for  him  to  prove  his  possession,  without 
proof  of  title  ;  but  if  he  took  this  course,  it  was 
open  to  the  defendant  to  show  that,  although  posses- 
sion might  be  in  the  plaintiff,  yet  he  had  no  good 
title  to  the  property,  and  that  he  (the  defendant) 
had  a  better  title.  Dh^bassee  Koonwaree  Mothee 
V.   GuNGA  Pershad       .         I.  L.  R.  5  Calc.  278 


39. 


Possession — 


Limitation — Civil  Procedure  Code,  1859,  s.  230. 
The  defendant  purchased  in  1856  from  the  Official 
Assignee  certain  property  belonging  to  one  D.  In 
1867  he  brought  a  suit  against  the  heirs  of  D  for 
possession  of  the  property  purchased  ;  he  obtained 
a  decree  in  May  1869,  under  which  he  obtained  pos- 
session in  May  1870.  In  June  1870  the  plaintiff 
filed  a  petition  under  s.  230,  Act  VITI  of  1859, 
alleging  that  he  had  purchased  the  property  claimed 
from  the  heirs  of  D  in  1864,  and  had  been  in  posses- 
sion until  he  was  ousted  by  the  defendant,  and  that 
he  was  not  a  party  to  the  suit  brought  by  the  defend- 
ant in  1867.  Held,  that  the  title  of  the  defendant 
was  barred,  more  than  tAvelve  years  having  elapsed 
from  the  date  of  his  purchase  and  that  the  plaintiff 
was  entitled  on  mere  proof  of  bo7id  fide  possession, 
and  that  he  was  not  a  party  to  the  suit  by  the 
defendant  in  1867  to  put  the  defendant  to  proof  of 
his  own  title  and,  on  the  defendant's  failing  to  prove 
his  title,  to  be  restored  to  possession.  Brindabun 
Chunder  Roy  v.  Tarachand  Bandopadhay 

11  B.  L.  R.  237  :  20  W.  R.  114 


40. 


Separate  adverse  claims- 


Disposaession — Procedure — Civil    Procedure    Code, 


RESISTANCE    OR    OBSTRUCTION  TO 
EXECUTION  or  DECREE— conffi. 

1859,  s.  230.  Four  persons  made  separate  applica- 
tions to  the  Court  under  s.  230,  Act  VIII  of  1859, 
alleging  that  the  defendant,  having  obtained  a 
decree  against  Government  for  possession  of  fisheries 
in  a  suit  to  which  they  were  no  parties,  had  in  execu- 
tion dispossessed  them  of  fisheries  of  which  they 
were  severally  in  possession.  On  inquiry  it  ap- 
peared that  each  and  several  of  the  four  appUcants 
claimed  possession  of  the  same  portions  of  the 
fisheries.  The  lower  Court,  holding  that  it  was 
impossible  for  each  of  several  parties  setting  up 
adverse  claims  to  the  same  property  to  show  that  it 
had  been  bond  fide  in  his  possession,  and  that  he  had 
been  dispossessed  from  it,  referred  all  parties  to  a 
regular  suit.  Held,  that  the  Judge  should  have 
tried  each  case  by  itself  as  between  the  applicant 
and  the  decree-holder.  Saradamayi  Chowdhrain 
v.  Nabin  Chandra  Roy  Chowdhry 

2  B.  L.  R.  A.  C.  333  :  11  W.  R.  255 

41. Dispute  between  mokurari- 

dar  and  dar-patnidar^ — Civil  Procedure  Code, 
1859,  s.  230.  In  a  dispute  between  a  mokuraridar 
and  dar-patnidar,  it  was  held  that  the  khas  posses- 
sion of  the  dar-patnidar,  having  been  established 
by  a  decree  under  s.  230,  Act  VIII  of  1859,  could  not 
be  disturbed,  except  by  a  regular  suit  by  the  moku- 
raridar for  confirmation  of  his  title  as  mokuraridar 
and  for  direct  possession.  Shero  Coomareb  Debeb 
V.  Keshub  Chunder  Bose       .         8  W.  R.  131 


42. 


—  Transfer   of   land  in  dis- 


pute from  one  jurisdiction  to  another — 
Jnterienor — Civil  Procedure  Code,  1859,  s.  230.  In 
a  suit  brought  by  an  intervenor  under  s.  230,  Code 
of  Civil  Procedure,  if  during  the  pendency  of  the 
execution  case  the  land  in  dispute  is  passed  by 
transfer  from  one  district  to  another,  and  thereby 
the  Court  is  deprived  of  jurisdiction,  it  is  the  dutyfof 
the  Court  to  transfer  the  record  to  the  Court  of  the 
district  to  which  the  land  has  been  transferred. 
Kalee  Doss  Neogy  v.  Huronath  Roy  CHO^VDHEY 

3  W.  R.  4 


43. 


Purchaser     at      execution 


B&le— Civil  Procedure  Code,  1859,  ss.  269,  268. 
A  person  coming  in  under  s.  269,  Act  VIII  of 
1869,  more  than  a  month  after  dispossession,  had 
no  locus  standi  under  that  section.  S.  268  of  Act 
VIII  of  1859  was  solely  for  the  benefit  of  purchasers 
at  a  sale  in  execution,  and  no  persbn  had  any  ground 
to  come  in  under  the  appHcation  of  a  purchaser 
except  the  party  who  was  complained  of  as  resisting 
or  obstructing  the  purchaser  in  obtaining  possession. 
Heera  Lall  Banerjee  v.  Btjeoda  Kant  Roy.  • 
Onookool  Chunder  Mookerjee  v.  Btjeoda  Kant 
Roy 13W.  R.4eT 


44. 


Civil  Procedure  ^ 


Code,  1859,  s.  269 — Objection  to  khas  possession  ^ 
made  before  attempt  to  deliver  possession  in  execu- 
tion of  decree — Construction  of  decree  for  posses- 
sion. M  obtained  a  decree  against  J,  and  in  execu- 
tion attached  and  sold  his  lands,  which  were  bought 
by  the  decree-holder.  The  sale  was  confirmed  and 
a  WTit  of  possession  directed.  After  the  decree,  but 
prior  to  attachment,  the  original  judgment-debtoB 
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had  executed  and  legistcred  a  patni  |X)ttah  for  a 
three  annas  share  of  one  of  the  zamindaris  in  dispute, 
and  granted  it  to  D,  who  ha\-ing  objected  under 
s.  246,  Civ  il  Procedure  Code,  1859,  to  the  above  sale, 
an  order  was  made  at  the  time  of  the  auction  sale 
that  it  should  be  proclaimed  that  D  cLiimed  a  patni 
right,  and  this  was  accordingly  done.  Before  M 
was  put  into  actiial  possession,  she  was  required  to 
find  security.  Delaying  to  (Jo  this,  the  lands  were 
attached  and  sold  under  a  judgment  obtained  by 
others  who  purchased  and  entered  into  possession. 
J/,  having  furnished  security,  petitioned  to  be  put 
into  possession,  but  her  petition  was  rejected.  She 
then  brought  a  suit  to  cancel  the  order  refusing  her 
possession.  In  her  plaint  she  claimed  khas  posses- 
sion, but  did  not  refer  to  the  patni  claimed  by  D. 
Her  plaint  was  decreed,  the  decree  was  appealed, 
and  it  was  finally  upheld  by  the  Privy  Council ;  but 
throughout  the  litigation  no  issue  was  raised  as  to 
the  patnL  In  the  proceeding  to  execute  the  decree 
M  claimed  actual  possession.  Before  process  had 
been  issued,  D  objected  to  khas  possession  being 
given  of  his  patni  mouzah.  The  Judge  niled  that 
the  objection  fell  within  the  spirit  of  s.  269,  Act  "VT^II 
of  1S59,  and  that  he  had  therefore  jurisdiction  to 
entertain  it.  Held,  that  s.  269  did  not  apply,  inas- 
much as  no  attempt  had  been  made  to  deliver  pos- 
session. Hdd,  also,  that  the  only  intention  of  the 
dfcree  was  to  confirm  the  plaintiff  in  the  position 
which  she  occupied  when  the  property  was  sold  in 
execution  of  her  original  decree,  after  proclamation 
of  Z)'s  claim,  and  that  she  was  not  entitled  to  khas 
possession.  Shaeoda  Pershab  ilrxLiCK  v.  DHr:s"- 
PUT  ScfOH       .         .         .         .        19  W.  R.  219 


45. 


46. 


CivU  Procedure 


RESISTANCE    OR    OBSTRUCTION  TO 
EXECUTION  OF  DECREE— conii. 

not  bound  to  proceed  under  s.  269  of  Act  VIII  of 
1859.  Protab  Chcxder  Chowdhry  v.  Brojolal 
Shaha.   B.  li.  R.  Sup.  Vol.  638  :  7  W.  R.  253 

Jadoonath  Chowdhkv  v.  Radhamoxee  Dossek 
B.  L.  R.  Sup.  Vol.  643  :  7  W.  B.  256 


Civil    Procedure 


Code,  1859,  se.  269  and  264  {18S2,  s.  334}— Delivery 
of  possession — Besistance  or  chstruction  to  giving 
possession,  i?  Delivery  of  possession  under  s.  264, 
Code  of  CivU  Procedure,  was  complete  as  soon  as  the 
steps  prescribed  by  that  section  had  been  taken  ; 
and  any  subsequent  act  of  resistance  on  the  part  of 
the  claimant  to  the  land  was  not  the  resistance  or 
obstruction  referred  to  in  s.  236,  and  could  in  no 
way  give  the  Court  a  right  to  interfere  in  the  sum- 
mary way  provided  bj-  that  section.  Wajed  Hos- 
SETN-  V.  Abdool  Kadir        .         .     13  W.  R,  418 


Code,  1859,  s.  269 — Suit  by  auction-purchaser  for 
possession.  An  auction-purchaser  of  the  right,  title 
and  interest  of  his  judgment-debtor,  plaintiff,  got 
an  award  under^s.  269,  Code  of  Civil  Procedure, 
but  in  attempting  to  get  actual  possession  was  suc- 
cessfully resisted  bj^  defendant,  who  claimed  to  have 
purchased  the  property  previous  to  plaintiff's  pur- 
chase. Upon  this  the  plaintiff  sued  to  obtain  posses- 
sion. Held,  that,  as  there  was  no  dispossession,  the 
terms  of  s.  269  would  not  apply.  SroARAM  Majee 
V.  MiBTTnrjor  Dey     .         .         .     12  W.  R.  509 

47. Civil    Procedure 

Code,  1859,  s.  269 — Dispossession  in  execution  of 
decree  againsi  another  party.  A  person  dispossessed 
of  property  in  execution  of  a  decree  against  another 
person,  and  claiming  to  be  entitled  to  possession,  was 

VOL.  IV. 


48. 


Person     dispos- 


sessed i»  execution  of  decree — His  retnedy  by  suit 
or  application  under  s.  332  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882).  A  person,  dispos- 
sessed of  his  land  in  execution  of  a  decree  of  a  Civil 
Court  against  a  third  part\-,  should  proceed  for  the 
alleged  obstruction  of  his  possession,  not  by  a  suit  in 
the  Mamlatdar's  Court,  but  bv  an  application  under 
.s.  332  of  the  Code  of  Civil  Procetlure  (Act  XIV  of 
1882),  or  by  a  regular  suit.  GrLABBHAi  Gopaui  v. 
JD.-ABHAI    Rata>.-ji     .  I.  L.  R.  13  BoiTU  213 


49. 


Civil    Procedure 


Code,  lS59,'is.  269 — Suit  by  auction- purchaser  to 
recover  possession.  It  was  not  compulsory  upon  an 
auction-purchaser  under  a  decree,  when  resistance 
was  offered  to  his  taking  possession  of  the  property 
purchased,  to  proceed  under  s.  269  of  the  Civil 
Procedure  Code.  It  was  open  to  him  to  proceed  at 
once  by  regular  suit  against  the  person  in  possession 
of  the  property  purchased  by  him.  3Iadaree  v. 
Buixoo   KooEKEE     .         .         .       2  N.  W.  450 


50. 


Inquiry  as     to 


right  to  possession — Civil  Procedure  Code,  1859, 
s.  269.  Where  a  Subordinate  Judge,  proceeding 
under  Act  Mil  of  1859,  s.  269,  looked  into  the 
circumstances  of  a  case  with  reference  to  the  rela- 
tive rights  of  the  parties,  and  came  to  the  con- 
clusion- that  he  could  not  refuse  possession  to  the 
execution-purchaser,  he  was  held  to  have  made  the 
kind  of  inquiry  contemplated  by  the  section.  Hfro 
Pershad  Roy  Chowdhry  v.  Ramessxtr  JIissry 
Malia 24"W.  R.461 


51. 


Civil    Procedure 


Code,  1859,  s.  269 — Proof  of  title — Onus  proband* 
of.  When  the  defendant  was  in  possession  by  virtue 
of  an  order  under  s.  269  of  Act  VIII  of  1859,  the 
plaintiff'could  only  succeed  on  the  strength  of  his 
own  title.     Kaixapa  v.  Venkatesh  Vina  yak 

I.  L.  R.  2  Bom.  676 

52.  -  -     Civil    Procedure 

Code,  1859,  ss.  246  and  269— Order  as  to  right  to 
possession.  An  application  under  s.  246,  Act  VIII 
of  1859,  having  been  disallowed  on  the  ground  of 
unnecessary  and  improper  delay,  the  attached  pro- 
perty was  sold  ;  but  on  the  attempt  to  take  posses- 
sion the  purchaser  was  obstructed  by  the  applicant, 
who  aUeged  himself  to  be  in  possession.  The  Court 
made  an  investigation  under  s.  269,  and  determined 
that,  as  applicant's  claim  had  been  disallowed  under 
s.  246,  he  had  no  right  to  remain  in  possession. 
Held,  that  this  order  was  judicious  and  proper.  In 
the  matter  of  the  petition  of  Baxeemadhtb  Roy 

13  W.  B.  431 


53. 


Civil    Procedure 


Code,  1859,  s.  269— Limitation— ''.  Suit  to  establish 
his  right  " — Right  contradictory  to  summary  order 

15  I 
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or  consistent  with  it.  The  words  "  suit  to  establish 
his  right  "  in  s.  269  of  the  Civil  Procedure  Code 
meant  a  suit  to  estaWish  his  right  to  present  posses- 
sion ;  but  where  there  was  a  subsisting  right  which 
was  contradicted  by  the  summary  order  under  that 
section,  and  which  was  to  be  properly  asserted  by 
such  a  suit,  the  suit,  by  the  person  dispossessed  or 
refused  possession  to  establish  his  right,  had  to  be 
brought  within  one  year  from  the  date  of  the  order, 
failing  which  he  could  not  sue  afterwards  on  any 
portion  of  such  right.  It  was  otherwise  where  his 
right  was  consistent  with  the  order  and  the  posses- 
sion given  under  it.  Raxgo  Vithal  v.  Rikhivadas 
SIX  Rayachand     ...  11  Bom,  174 


54. 


Order   not    made 


against  parties  to  froceediv<]s — Civil  Procedure  Code, 
1S59,  ss.  268,  269.  A  purchaser  of  immoveable 
property  at  a  Court-sale,  having  been  obstructed 
by  the  defendant,  made  an  apphcation  to  the 
Court  »nder  s.  268  of  Act  VIII  of  1859  for  the 
removal  of  the  obstruction,  but  subsequently  with- 
drew his  application.  The  Court  thereupon  made 
an  endorsement  on  the  apphcation  to  the  effect  that, 
as  the  applicant  did  not  wish  to  proceed  further,  no 
investigation  was  made.  Held,  that  no  such  order 
had  been  made  as  was  contemplated  by  s.  269, 
that  section  contemplating  at  least  an  order  against 
one  party  or  the  other.     Bhika  v.  Sakarlal 

I.  li.  R.  5  Bom.  440 

In  Harasatoollah  v.  Brojonath  Ghose 

I.  L.  R.  3  Cale.  729  ;  1  C.  L.  R.  517 

In  a  case  governed  by  the  Civil  Procedure  Code,  1877, 
it  was  held  that,  there  being  no  provision  in  that 
Code  similar  to  that  contained  in  s.  269  of  Act  VIII  of 
1859  enabhng  the  Court  to  do  so,  the  Court  could 
not  enquire  into  a  complaint  made  by  a  person  other 
than  the  defendant  on  the  ground  of  dispossession 
in  the  delivery  of  possession  to  the  purchaser  of 
immoveable  property  sold  in  execution  of  a  decree  ; 
and  therefore  the  only  remedy  of  a  person  so  dis- 
possessed was  by  regular  suit.  This  omission  in  the 
Code  of  1877  was  rectified  by  the  amending  Act  XII 
of  1879,  and  under  the  present  Code,  Act  XIV  of 
1882,  a  person  other  than  the  defendant  may  make 
an  apphcation  for  an  inquiry. 

55.   — ^ Application 


against  a  claimant  resisting  execution,  how  treated 
■ — Order  iinder  Civil  Procedure  Code,  s.  331,  nature 
of.  An  application  in  furtherance  of  execution 
of  a  decree  for  possession  against  a  person  who 
resists  execution,  daiming  the  property  as  his  own, 
is  an  application  within  s.  331  of  the  Civil  Procedure 
Code,  and  should  be  treated  as  a  plaint.  Fonindeo 
Deb  Raiktjt  v.  Jugodishwari  Debt 

I.  L.  R.  14  Calc.  234 


56. 


Civil   Procedure 


Code,  1882,  s.  335 — Effect  of  order  tmappealed  from. 
An  order  rejecting  a  claim  petition  under  s.  335 
of  the  Civil  Procedure  Code,  not  being  appealed 
against  within   one  year,  acquires  the  force  of   a 
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decree.     Velayuthan  v.  Lakshmana,  I.  L.  R.  8  Mad. 
506,  followed.     Achuta  v.  Mammavu 

I.  L.  B.  10  Mad.  357 


57. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  331,  335— Order  under 
s.  335 — Decree — Dispossession.  An  order  under 
s.  335,  Civil  Procedure  Code,  is  not  a  decree ;  a  person 
in  whose  favour  such  an  order  is  made  is  not  entitled 
to  claim  the  benefit  of  s.  331,  Civil  Procedure  Code. 
If  a  purchaser  of  immoveable  property,  at  an 
execution  sale,  who  has  obtained  delivery  of  the 
.same  from  Court,  is  subsequently  dispossessed,  he 
is  not  entitled  to  claim  the  benefit  of  s.  335  as  such 
i)urchaser.     Srixath   Ghosh   v.    Aknoda   Pro  sad 

Roy 1  C.  W.  N.  192 

_      Civil    Procedure 


58.   

Code,  1882,  ss.  319,  335 — Land  in  the  occupancy  of 
raiyat — Symbolical  possession  under  s.  319 — Dis- 
possession  of  a  third  party.  Where  a  person  is 
found  to  be  in  possession  of  any  land  by  receipt  of 
rent  from  tenants,  delivery  of  possession  thereof 
under  s.  319  of  the  Civil  Procedure  Code  to  a  third 
party  being  a  purchaser  at  an  execution  sale  does 
not  cause  dispossession  of  the  original  possessor, 
within  the  meaning  of  s.  335,  Civil  Procedure  Code, 
so  as  to  entitle  him  to  complain  within  the  meaning 
of  that  .section.  KisoRi  Lal  Goswami  v.  Lala 
Shib  Lai 1  C.  W.  N.  343 


59. 


Civil   Procedure 


Code,   ss.    318,    335 — Suit   to   recover   possession  of 
property   sold   in   execution   of  decree.     S   attached 
certain  land  and  a  house  in  execution  of  a  decree 
against  R.     M  put  in  a  claim,  under  s.  278  of  the 
Code  of  Civil  Procedure,  alleging  that  he  was  in  pos- 
session as  purchaser  from  E.     The  claim  was  reject- 
ed.   No  suit  was  brought  by  31  to  contest  this  order. 
S  purcha.sed  the  said  land  and  house  in  execution 
and  obtained  a  sale-certificate.     In  1884  S  sued  M 
to  recover  possession  of  the  land  and  house,  alleging 
that  in  execution  proceedings  in  1882  he  had   been 
-  put  into  possession  of  the  land,  but  not  of  the  hou'^e 
Mhich  was  found  locked  up  by  the  Court   Ameen, 
and  that  M  prevented  him  from  enjoying  both  the 
land  and  house-    M  pleaded  that  S  had  never  been 
j    put  into  posses.sion,  and  again  set  up  his  title  as 
'    purchaser  from  R    and  possession  under  such  title. 
j    The  Munsif  found  that  S  had  been  put  into  formal 
i    or  constructive  possession  of  the  land  but  not  of  the 
!    house,  and  decreed  the  claim.     On  appeal,  the  Dis- 
j    trict  Judge  held  that  S  was  bound  to  proceed  accord- 
j    ing  to  the  provisions  of  s.  335  of  the  Code  of  Civil 
Procedure  to  recover  possession,  and  could  not  biing 
a  separate  suit.     Held,  that,  whether  there  hadjbeen 
legal   delivery   or   not,    the    suit   was   not   barred. 
Sevtj  v.  MuTTtrsAMi     .  I.  L.  R.  10  Mad.  63 


60. 


_   Civil  Procedure 


Code,  ss.  234,  332,  588— Death  of  judgment-debtor 
between  order  for  possession  in  execution  of  decree 
and  delivery  of  possession — Appeal  against  appel- 
late order  reversing  an  order  under  s.  332.  A  decree- 
holder  in  a  District  Munsif's  Court  obtained  an 
order  for  }X)ssession  of  land  in  execution  of  his  decree 
on  20th  August,  on  which  day  the  judgment-debtot 
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•tlied.  Possession  was  delivered  on  28th  August. 
"The  person  dispossessed  presented  a  petition  under 
8.  332  of  the  Code  of  Civil  Procedure  disputing  his 
right  to  be  put  into  possession,  on  the  ground,  inter 
alia,  that  the  judgment-debtor  was  not  represented 
■on  the  record.  On  appeal  against  the  appellate 
order  of  the  District  Judge  : — Held,  assuming  that 
the  order  for  possession  was  made  prior  to  the  death 
of  the  judgment-debtor,  there  was  no  necessity  for 
the  decree-holder  to  bring  any  other  person  on  to 
the  record  between  the  date  of  that  order  and  the 
date  on  which  the  order  was  executed.  Bamasami 
V.  Bagiraihi,  1.  L.  R.  6  31  ad.  ISO.  distinsruished. 
BiYYAKKA  t .  Fakiea     .       I.  Ii.  R.  12  Mad.  211 


61. 


Civil     Procedure 


Code,  1SS2,  s.  335 — Joinl  managers — Mortgage  by 
•one  of  such  managers — Sale  by  mortgagee  in  execu- 
tion of  decree  on  mortgage  and  dispossession  of  the 
other  manager — Application  for  restoration  of  pos- 
session by  other  joint  manager.  K,  the  owner  of 
■certain  property,  gave  the  management  of  it  to  his 
three  nephews,  G,  A,  and  X.  A  mortgaged  the 
property,  and  the  mortgagee  sued  on  the  mortgage 
and  got  a  decree.  In  execution  of  the  decree,  the 
property  was  sold  and  purchased  by  L,  who  was  put 
in  possession  by  the  Court.  G,  one  of  the  managers, 
then  appUed  for  possession  under  s.  335  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  alleging  that  he 
had  been  wrongfiilly  dispossessed  Held,  that  the 
mortgagee  got  no  title  to  the  property  by  his  mort- 
gage from  A  against  the  real  owner  K  ;  and  G,  who 
"was  in  actual  possession  as  his  manager  (whether  or 
not  there  were  others  equally  entitled  to  share  in  the 
management),  was  entitled  to  prevent  the  purchaser 
L  taking  possession,  and  having  been  dispossessed 
had  a  claim  to  be  restored  to  possession  under 
s.  335  of  the  Civil  Procetlure  Code.  Gobixd  Baltaxt 
Shitxekak  f.  LAKsn:MA>.'  bix  Xaxa  Teli 

I,  L.  R.  18  Bom.  522 


62. 


Civil    Procedure 


Code,  1SS2,  ss.  334  and  336 — Application  by  usu- 
fructuary mortgagee  ejected  by  auction-purchaser  to 
he  restored  to  possession — Bepre-sentaiice  of  party 
to  suit — Auction-purchaser  icho  teas  also  a.ssignee 
of  decree — Judgment-debtor.  In  a  suit  for  sale 
Tipon  a  mortgage,  the  plaintiff,  having  obtained  a 
decree,  ai>signed  the  same,  and  the  a.=signee  brought 
the  property  decreed  to  be  sold  to  sale,  and  pur- 
■chased  it  himself  and  obtained  possession.  A  usu- 
fructuary mortgagee  of  the  property  who  had  been 
a  party  to  the  suit,  and  in  who-^e  favour  the  decree 
was,  in  so  far  that  it  declared  his  right  to  continue 
in  possession,  apphed  to  be  restored  to  possession, 
and  obtained  an  order  in  his  favour.  Thereupon 
the  assignee,  auction-purchaser,  applied  in  revision 
to  have  the  order  restoring  the  usufructuary  mort- 
gagee to  possession  set  aside.  Held,  that  tho  order 
in  question  was  an  order  which  could  properly  be 
made  under  s.  335  of  the  Code  of  Civil  Procedure, 
and,  being  unappealable,  an  application  for  revision 
thereof  might  he.  The  auction-purchaser,  though 
he  happened  also  to  be  the  assignee  of  the  decree, 
was  not  a  representative  of  a  parly  to  the  suit  within 
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the  meaning  of  s.  2^44,  nor  was  the  usufructuary 
mortgagee  a  judgment-debtor  within  the  meaning 
of  s.  334  or  s.  335,  but  he  was  a  person  other  tiian  a 
judgment-debtor  within  the  meaninsj  of  s.  335. 
Sabhajit  r.  Sri  Gopal     .     I.  L.  R/17  All  222 


63. 


Besistanu  or 


obstruction  to  execution — Limitation  —Reneval  of 
resistance  or  obstruction — Fresh  cause  of  action. 
The  period  of  Umitation  provided  for  in  s.  328  of  the 
Code  of  Civil  Procedure  is  a  limitation  which  governs 
a  cause  of  action  arising  out  of  a  particular  resistance 
or  obstruction.  So  far  as  that  resistance  or  obstruc- 
tion is  concerned,  the  decree-holder,  if  he  wishes 
to  take  proceedings  under  s.  328,  must  do  so  within 
one  month  from  the  time  of  such  resistance  or 
obstruction.  But  the  bar  created  by  the  hmitation 
imposed  by  this  section  does  not  extend  to  and  hold 
good  so  as  to  bar  complaints  against  acts  of  resist- 
ance or  obstruction  made  upon  fresh  proceedings 
taken  by  the  decree-holder.  Ramasekara  v. 
Dharmaraya,  I.  L.  R.  5  Mad.  113,  followed.  Balvant 
Santaram  v.  Babaji,  I.  L.  R.  8  Bom.  602,  and 
Vina  yak  Rao  Amrit  v.  Devrao  Govind,  I.  L.  R.  11 
Bom.  413,  distinguished.  XARArs  Das  v.  Hazabi 
Lal      .         .         .         .         I.  L  R.  18  Aa  233 


64. 


Dispossession — Symbolical 


possessioti,  effect  of — Civil  Procedure  Code  (Act  XIV 
of  1SS2),  ss.  31S,  335 — Jurisdiction.  Symbohcal 
possession  does  not  amount  to  dispossession  as  con- 
templated by  s.  335  of  the  Code  of  Civil  Procedure. 
Ibrahim  Muulick  r.  Ramjadf  Rakshit  (1903) 
I.  Ii.  R.  30  Calc.  710 


65. 


Obstruction — Civil  Procedure 


Code  {Act  Xir  of  1SS2),  s.  .331— ''  Possession''— 
Constructive  possession— Obstruction  to  possession 
in  execution  of  decree — Construct iov.  The  word 
"  possession,"  as  used  in  s.  331  of  the  Civil  Procedure 
Code  (Act  XIV  of  1882),  is  not  limited  to  actual 
physical  possession.  It  includes  also  constructive 
possession,  such  as  possession  by  a  tenant.  So 
Md  by  Ca>t>y  and  Tyab^ti,  JJ.  OYnnwoRTH,  J., 
dissenting).  Where  premises  sought  to  be  recovered 
in  execution  are  in  the  occupation  of  tenants,  and 
the  landlord  of  such  tenants  obstructs  the  oflScer 
executing  the  decree,  the  claim  of  such  Landlord  may 
be  investigated  under  s,  331  of  the  Civil  Procedure 
Code.     MASCHARAii  V.  Fakiechaxd   (1901) 

I.  L.  R.  25  Bom.  478 


66. 


Civil    Procedure 


Code  (Act  XIV  of  1882),  s.  331— Specific  Relief  Act 
{I  of  1877),  s.  9 — Suit  for  possession — Execution 
of  decree — Obstruction — Application  for  removal  of 
obstruction  registered  as  a  suit — Questions  aris- 
ing in  such  suit.  In  the  case  of  a  claim  numbered 
and  registered,  under  s.  331  of  the  v'ivil  Procedure 
Code  (Act  XIV  of  1SS2),  as  a  suit  between  a  decree- 
holder  and  an  obstructing  claimant,  the  only  issues 
arising  are  whether  the  person  obstructing  was  in 
possession  of  the  property  in  question  on  his 
own  account  or  on  account  of  some  person  other 
than  the  judgment-debtor  {i.e.,  the  defendant  in 
the  original  suit).     No  question  requiring  the  decree 
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to  be  reopened  ean  be  raised.     Mahomed  Isub  v. 
Bashotappa  BIX  Takappa  (1903) 

I.  li.  R.  27  Bom.  302 
RES  JUDICATA. 

Col. 
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4.  Judgments  on  Preliminary  Points  10556 
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7.  Matters   in   Issue       .         .         .  10622 

8.  Parties — 
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(c)  Party  erroneously  in  Decree 
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See  Administrator. 

I.  L.  R.  29  Bom.  96 

See  Agra  Tenancy  Act  (Local),  II  of 

1901,  s.  199     .     I.  li.  R.  29  All.  160 

I.  L.  R.  31  All.  323 

See  Appeal       .      I.  L.  R.  29  All.  730 

See  Appellate  Court — Objections  taken 
for  first  time  on  Appeal — Special 
Cases — Res  Judicata. 

I.  L.  R.  4  All.  69 

Marsh.  276  :  2  Hay  154 

3  W.  R.  Act  X,  146 

See  Benamidae    .     I.  L.  R.  30  All.  30 

See  Bengal  Tenancy  Act — 

s.  51       .         .       6  C.  W.  N.  589 

s.   107     .  I.  L.  R.  28  Calc.  676 

s.  109      .         .9  C.  W.  N.  610 

See  Civil  Procedure  Code,  1882. 

I.  L.  R.  26  All.  61  ;  501  ;  601 
8  C.  W.  N.  30 

See  Civil  Procedure  Code,  1882,  s.  13. 

I.  li.  R.  27  All.  37  ;  59  ;  142  ;  148  ;  163 

10  C.  W,  N.  40 

I.  Ii.  R.  29  All.  519 

I.  L  R.  31  Bom.  527 

I.  Ii.  R.  31  AU.  19 
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See  Compromise — Construction,  En- 
forcing, Effect  of,  and  Setting 
aside,  Deeds  of  Compeojuse. 

I.  Ii.  R.  25  All.  546- 
See  Contract  Act,  s.  69. 

I.  Ii.  R.  30  Mad.  481 

See  Decree       .     I.  Ii.  R.  31  Calc.  822 

See  Ejectment,  Suit  for. 

I.  L.  R.  29  All,  60L 
See  Error  in  Law. 

I.  L.  R.  30  Mad.  461 

See  Estoppel — Estoppel  by  Judgment. 

See  Estoppel  by  .Iudgment — Mesne 
Profits  .   I.  L.  R.  32  Calc.  118;  357 

See  Evidence  Act,  ?.  13. 

I.  Ii.  R.  31  Bom.  143 

See  Execution  Proceedings. 

I.  Ii.  R.  28  Mad.  26  ;  338 

See  Forest  Act.  s.  45. 

I.  Ii.  R.  24  Calc.  504 
Ii.  R.  24  I.  A.  33 

See  Future  Maintenance,  Decree  for.. 
I.  Ii.  R.  30  Mad.  504 

See  Governor  in   Council. 

9  C.  W.  N.  257 

See  Gujarat  TalukdjVrs  Act  (Bom- 
Act  VI  OF  1888). 

I.  Ii.  R.  30  Bom.  220 

See    Hindu    Law — Alienation. 

I.  L.  R.  29  All.  331 

See  Injunction — Disobedience  op 
Order   for   Injunction. 

I.  Ij.  R.  23  AH.  465 

See  Jurisdiction  I.  L.  R.  36  Calc.  193- 

See  Lambardar  and   Co-sharer. 

I.   L.  R.  29  All.  28T 

See  Landlord   and  Tenant. 

I.  L.  R.  34  Calc.  922 

See  Limitation  Act  (XV  of  1877),  s.  2^ 
ScH.  II,  Art.  11. 

I.  Ii.  R.  33  Calc.  720 

See  Limitation  Act,  1877,  Sch.  TI,  Arts. 
95,  120  .      I.  Ii.  R.  30  Mad.  402. 

See  Limitation  Act  (XV  of  1877),  s.  2, 
ScH.  II,  Art.  118. 

I.  L.  R.  28  All.  72T 

See  Madras  Rent  Recovery  Act,  ss.  4. 
11        .         .1.  Ii.  R.  30  Mad.  510- 

See  Mortgage  .     8  C.  W.  N.  38& 

12  C.  W.  N.  345 

See  Patta,  Objection  to. 

I.  Ii.  R.  30  Mad.  499 

See   Possession — Suits  for   Possession. 
I.  Ii.  R.  26  Mad.  514 

See  Right  of  Suit— Possession,  Suits- 
for — Co-defendants.        (*  ' 

6  C.  "W.  N.  314 
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See  Teaxsfer  of  Property  Act  (IV   op 
1882),  s.  6  (a).  I.  L.  E.  30  Mad.  255 

erroneous  decision— 


See  Res  judicata— Parties. 

I.  li.  R.  31  Bom. 

1.   GENERAL  CASES. 


128 


1.  Requisites  for  plea   of    res 

judicata— Ca-j7  Procedure  Code,  1869,  s.  2 — 
Parties — Suhjed-maiter  of  suit  and  cause  of  action 
identical.  To  jjlead  res  judicata  under  s.  2,  Act 
M^II  of  1859,  it  is  necessary  that  the  parties  should 
be  the  same  or  their  representatives,  that  the  sub- 
ject-matter of  the  suit  should  be  the  same,  and  the 
cause  of  action  the  same.  Maharaj  Si:kgh  v. 
Bf.ela  Kooer     .         .         .       W.  R.  1864,  320 

iluNifA  Jhux>-a  Koox\\^cr  I'.  Lauee  Roy 

1  W.  R.  12 

Udhar  Singh   v.  Ra>'ee  Koon'wur 

1  Agra  234 

SntniBoo   Chunder    Singh   v.     Ram     N.^rain 
Doss       .         .         .         .  9  "W.  R,  217 

Raj  Doollfb  SiRc.iR  v.  Ooma  Churn  Biswas 

21  W.  R.  109 

2.     Final     decision 

granting  or  withholding  relief.  To  conclude  a 
pla  ntiff  by  a  plea  of  res  judicata,  it  is  not  sufficient 
to  show  that  there  was  a  former  suit  between  the 

:".e  parties  for  the  same  matter  upon  the  same  cause 

action  ;  it  is  necessary  also  to  show  that  there 

'.'■a,  a  decision  finally  granting  or  withholding  the 

relief  sought.     Saikappa  Cheiti  v.  Kulanda  Pcei 

Xachiyar  alias  Kattajia  Nachiyar  .    3  Mad.  84 

3. Final  decision  in 

former  suit.     To  give  effect  to  the  plea  of  res  judi- 

^cata,  the  Court  must  be  satisfied  that  the  ground  of 
legal  right  on  which  the  plaintiff  sues  was  a  point 
raised  and  oi)ened  for  decision  in  the  former  suit,  and 
that  it  was  finally  dealt  with  by  the  judgment  and 
decree  therein.  Udaiya  Tevar  v.  Katama  Nachi- 
yar   2  Mad.  131 

Affirmed  in  Raghoonadda  Perya  Oodya  Tater 
V.  Kattama  Naucheak        .     10  W.  R.  P.  C.  1 

s.c.  ViJAYA  Raganadha  Bodha  Gooroo  Sawmy 
Periya  Odaya  Taver  r.  Katajta  Xatchiar 

11  Moo.    I.  A.  50 

4. Execution      proceedings — 

Execution  of  decree — Principal  of  res  judicata 
as  ap-plied  to  execution,  proceedings — Succession  cer- 
tificate— Succession  Certificate  Act  {VII  of  1SS9), 
s.  4.  The  principle  of  res  judicata  appUes  to  pre- 
vent parties  raising  a  second  time  in  the  same 
suit,  or  in  the  same  execution  proceedings,  an  issue 
which ,  in  that  suit  or  in  the  execution  proceedings, 
in  that  suit,  had  previously  been  determined.  The 
principle  of  res  judicata  does  not  depend  for  its 
appUcation  upon  the  question  whether  the  decision 
-which  is  to  be  used  as  an  estoppel  was  a  right  deci- 
-sionor  a  WTong  decision  in  law  or  on  facts.     Ade- 
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fendant-respondent  cannot  avoid  the  application 
of  the  principle  of  res  judicata  by  saying  that  he 
did  not  appear  at  the  trial  of  the  suit  and  a 
plaintiff  who  has  got  an  ex  parte  decree  on  proof 
of  his  title  or  on  failure  of  the  defendant  to  prove 
a  defence,  the  onus  of  proving  which  was  on  him, 
cannot  be  deprived  of  the  full  benefit  of  the  decree 
which  he  has  obtained  by  the  fact  that  the 
defendant  did  not  appear  in  Court  to  protect 
lus  own  interest.  Ram  Kirpal  v.  Rup  Kuari, 
I.  L.  R.  6  All.  269,  referretl  to.  Behari  Lal  r. 
Majid  Ali  (1897)  .        I.  L.  R.  24  AU,  138 

5.  No  decision  in  previous  suit 

—Civil  Procedure  Code  {Ad  XIV  of  1882),  s. 
13.  \\Tiere  a  certain  matter  was  not  really  dealt 
with  and  decided  in  a  previous  suit,  although  an 
issue  was  raised  in  regard  to  that  matter,  a  sub- 
sequent suit  involving  the  same  matter  would 
not  be  barred  by  reason  of  the  previous  suit.  Umesh 
Chvxder  Dey  v.  Sharbessttr  Chtnder  (1901) 

5  C.  W.  N.  304 

6.  —  Court  of  Agent  of 

Governor — Appeal  to  Governor  in  Council — Dis- 
tnissnl  of  suit  on  ground  of  political  expediertcy — 
Legality — Res  judicata — Jurisdiction,  want  of — Con- 
sent of  parties— Ad  XXIV  of  1839,  ss.  2,  3,  4— 
Rules  XXI  and  XXII.  A  suit  instituted  in  the 
Court  of  the  Agent  to  the  Governor  at  Vizagapatam 
was,  upon  application  to  the  defendant  and  with- 
out opposition  from  the  plaintiff,  transferred  by 
the  High  Court  to  the  District  Court.  The  Dis- 
trict Com-t  dismissed  it  on  the  ground  that  no 
sufficient  evidence  had  been  given  to  establish 
the  plaintiff's  case.  Subsequently  the  High  Court 
decided  that  it  had  no  jurisdiction  to  order  such 
a  transfer  and  the  consent  of  parties  could  not 
confer  jurisdiction.  The  plaintiff  thereafter  in- 
stituted a  fresh  suit  in  the  Agent's  Court  on  the 
same  cause  of  action.  The  Agent  dismissed  tlie 
suit  as  res  judicata,  and  an  appeal  to  the  Governor 
in  Council  was  rejected  on  the  ground  that  it  would 
be  inexjiedient  and  set  a  bad  example  and  encour- 
age a  multitude  of  suits  for  the  same  cause  of 
action.  Held,  by  the  Judicial  Committee,  that 
the  legal  right  to  bring  a  suit  and  to  have  it  deter- 
mined by  the  proper  Court  created  for  the  purpose 
of  determining  such  suits  cannot  be  barred  njwn 
considerations  of  pohcy  or  expediency.  Held,  also, 
that  the  former  decision  of  a  Court  adjudged  by 
the  High  Court  to  be  without  jurisdiction  cannot 
be  treated  as  res  judicata,  and  the  plaintiff  was 
entitled  to  have  his  suit  tried  on  the  merits  by 
the  Agent's  C  curt.  Sri  Vikrama  Deo  Mahabajxt- 
LUGARtr  Maharaja  of  Jeypore  v.  Gunapxteam 
Deenabanuhu  Patnaick  (1905) 

I.  Ij.  R.  28  Mad.  42 
s.e.  9  C.  W.  N.  267 

7.    Agra      Tenancy 

Act  {Local  II  of  1901),  s.  199 — Suit  for  ejectment  in 
Revenue  Court — Omission  on  part  of  defendant  tv 
plead  title  in  himself — Res  judicata.  In  :i  suit  for 
ejectment  under  Act  No.  11  of  1901  the  defendants 
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did  not  plead  their  own  title  to  the  plot  in  suit, 
and  in  fact  did  not  oppose  the  suit  for  eject- 
ment. Held,  that  a  subsequent  suit  brought 
in  a  Civil  Court  by  the  then  defendants  for  pro- 
prietary possession  of  the  same  plot  was  barred 
by  the  principle  of  res  judicata.  Rani  KisJiori  v. 
Raja  Ram,  All  Weekly  Notes  {1904),  109  ;  Ashrafun- 
n.issa  v.  Ali  Ahmad,  All.  Weekly  Notes  {1904),  141, 
and  Inayat  Ali  Khan  v.  Mtirad  Ali  Khan,  1.  L.  R. 
27  All.  S69,  distinguished,  t'^alig  Dube  v.  Deoki 
Duhe,  All.  Weekly  Notes  {1907),  1,  and  Beni  Pande 
V.  Raja  Kausal  Kishore  Prasad  Mai  Bahadur, 
I.  L.  R.  29  All.  160,  referred  to.  Gokul  Mandar 
<•.  Pudmamind  Singh,  I.  L.  R.  29  Calc.  707,  dis- 
cussed.    BiHARi  V.  Sheobalak  (1907) 

I.  L.  R.  29  All.  601 


8. 


Bengal      Tenancy 


Act,  ss.  107,  109,  109A,  192— Settlement  of  rent, 
objection  to.  Where  a  tenant  in  his  appeal  before 
the  Special  Judge  against  an  order  for  the  settle- 
ment of  rent  purporting  to  have  been  made  luider 
s.  192  of  the  Bengal  Tenancy  Act  did  not  take  the 
objection  that  the  settlement  of  rent  was  made 
contrary  to  the  provisions  of  that  section  and 
without  jurisdiction,  and  the'decision  of  the  Settle- 
ment Officer  was  affirmed  by  the  Special  Judge  : — 
Held,  that  the  matter  was  res  judicata  and  could 
not  be  reopened  in  the  Civil  Court  owing  to  the 
operation  of  ss.  107,  109  and  109A  of  the  Bengal 
Tenancy  Act.  MoiiiM  Chandra  Ray  v.  Kat.ttara 
Debya'(1906)         .         .         .     11  C.  W.  N.  939 

9. Civil      Procedure 
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I.  L.  R.  29  Mad.  501,  referred  to  and  followed- 
Held,  further,  that  the  decision  of  the  Munsif  on  the 
right  of  the  plaintiff  to  the  perpetual  allowance 
was  not  a  decision  on  a  preliminary  point  and  the 
lower  Appellate  Court  ought  not  to  have  remanded 
the  suit  under  s.  562  of  the  Code  of  Civil  Procedure.^ 
Mana  Vikrama   v.  Gopalax  Nair  (1906) 

I.  Ii.  E.  30  Mad.  203 

10.   — — 


Code  {Act  XIV  of  1882),  ss.  13,  562--Decision 
disalloioing  permanent  tenure,  no  res  judicata  in 
a  siibseguent  suit  to  receive  alloivance — Adimay- 
avana,  nature  of — Grant  of  allowance,  presump- 
tion of — No  remand  when  suit  not  determined 
on  a  preliminary  point — Suit  by  A  to  recover 
adimayavana  allowance  from  B.  In  a  previous 
suit  by  B  against  A  for  redeeming  land,  A  had 
set  up  an  irredeemable  adimayavana,  tenure  in 
the  land,  which  contention  was  overruled  and  a 
decree  for  redemption  was  made.  The  Court  of 
first  instance  held  that  the  suit  was  barred  by 
res  judicata,  that  the  right  to  adimayavana  allow- 
ance was  not  proved,  and  dismissed  the  suit. 
The  lower  Appellate  Court  reversed  the  judgment  on 
both  the  points  and  remanded  the  suit  for  re-trial. 
Held,  by  the  High  Court  on  appeal,  that  the  de- 
cision in  the  previous  suit  disallowing  the  tenure 
was  no  bar  under  s.  13  of  the  Code  of  Civil  Proce- 
dure to  the  present  suit  for  the  allowance.  The 
word  adimayavana,  when  applied  to  a  tenure  of 
land,  imports  a  permanent  tenure,  but  it  may  be 
used  with  reference  to  an  allowance  of  money  or 
grain  rent  charged  on  the  land,  and  in  that  case 
it  wiU  not  imply  any  tenure  in  favour  of  the  gran- 
tee, but  only  an  allowance.  The  fact  that  an  allow- 
ance had  been  received  out  of  certain  lands  for  a 
long  period  from  several  successive  owners,  is  proof 
of  a  grant  of  perpetual  allowance  charged  on  such 
land.      Vythilingam  Pillay  v.    Kuthirevatuth  Nair, 


Redemption     5/ 

mortgage,  suit  for — Civil  Procedure  Code,  s.  13 — 
Hindu  laiv — Joint  Hindu  family — Nature  of  sovi's 
title.  Held,  that  the  dismissal  of  a  suit  for  re- 
demption of  a  mortgage  of  joint  family  property 
brought  by  the  father  in  a  joint  Hindu  family 
alone.  Mould  not  be  a  bar  to  a  subsequent  suit 
for  redemption  by  the  sons,  in  as  much  as  the  son's 
title  was  not  through  their  father,  but  was  separate 
and  independent.  Ram  Narain  v.  Bisheshar  Prasad 
I.  L.  R.  10  All.  411,  referred  to.  Sundar  Lal 
v.  Chhitar  Mal  (1906)        .     I.  L.  R.  29  All.  1 

11. Res  judicata — 

Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13, 
Expl.  II — Suit  for  redemption — Transfer  of  Pro- 
perty Act  {IV  of  1882),  ss.  89  and  92— Valid  tender 
— Subsequent  suit  for  recovery  of  damages  on  account 
of  ivrongful  detention  of  the  property  by  the  mortgagee. 
A  executed  a  usufructuary  mortgage  in  favour 
of  B,  and  undertook  to  redeem  the  mortgage  on 
a  certain  date.  On  the  day  fixed  for  repayment 
A  made  a  valid  tender  of  that  vhicli  was  cluo  on 
the  mortgage,  and  the  tender  Mas  improperly 
refused  by  B.  A  suit  was  brought  for  redemption 
by  A,  which  was  decreed  on  condition  of  jjayment 
Mithin  six  months  of  what  was  due  on  the  date  of 
tender.  The  amount  was  deposited  in  Court,  and 
A  Mas  put  in  possession  of  the  property.  Subse- 
quently A  brought  a  suit  for  recoveiy  of  damages 
on  account  of  Mi'ongful  detention  of  the  property 
bv  B,  betMCcn  tlie  date  of  tender  and  the  date 
'  of  delivery  of  possession.  The  defence  Mas  that 
the  suit  Mas  barred  by  res  judicata.  Held,  that 
inasmuch  at  the  claim  noM-  set  up  might  and  ought 
to  have  been  put  forM'ard  in  the  redemption  suit, 
and  the  mortgagee  might  and  ought  to  have  been 
called  upon  to  account  for  the  profits,  Mhich  he 
has  received  from  the  mortgaged  premises,  up  to 
the  date  fixed  in  the  redemption  decree,  the  sub- 
sequent action  for  recovery  of  damages  M'as 
barred.  Satyabadi  Behara  v.  Harabati  (1907)' 
I.  L.  R.  34  Calc.  223 


12. 


Civil    Proce- 


dure Code  {Act  XIV  of  1882),  s.  13,  Expl.  II  and  s. 
42 — Res  judicata — Person  claiming  property  as 
heir  of  another  might  and  ought  to  set  up  all  the  kinds 
of  relationship  in  one  suit.  On  the  question  M'hc- 
ther  a  person  Mho  sued  to  recover  property  as  the 
reversionary  heir  of  the  deceased  on  an  alleged 
relationship  to  the  deceased  is,  Mhcn  such  suit  is 
dismissed,  debarred  by  s.  13,  Expl.  II  of  the 
Civil  Procedure  Code,  from  bringing  another  suit 
for  the  same  property  as  reversionary  heir  under- 
a  different  kind  of  relationship  -.—Held,  by  Wallis 
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and  Miller,  J  J.  (Chief  Justice  dissenting),  that 
such  subsequent  suit  was  barred.  Per  SrB 
Aknold  White.  C.J. — The  question  whether  a 
matter  "  ought  "  to  have  been  made  a  ground 
of  attack  within  the  meaning  of  f.  13,  Expl. 
II  of  the  Civil  Procedure  Code,  will  depend  on 
the  facts  of  each  case.  Where  the  two  different 
kinds  of  heirship  imder  which  a  person  claims 
property  cannot  co-exist,  he  's  not  bound,  in  a 
sxut  based  on  one  kind  of  heirship,  to  join  the  other 
in  the  alternative,  when  the  former,  if  proved,  will 
necessarily  negative  the  latter.  It  cannot  be  said 
that  a  party  "  might  and  ought  "  to  have  r-laimed 
alternatively  in  the  view  that  the  ground  of  title 
set  up  was  false  or  that  he  would  be  unable  to 
prove  it.  Per  Wallis,  J. — The  question  of  what 
"  ought "  to  be  made  a  ground  of  attack  under 
p.  13,  Expl.  IT,  must  be  determined  by  the 
provisions  of  s.  42  of  the  Civil  Procedure  Code. 
The  6rst  question  to  be  considered  in  such  cases  is 
whether  the  provisions  of  s.  42  required  the  plaint- 
iff to  join  in  the  fonner  suit  the  groimd  of  attack 
in  the  subseqi;ent  suit.  Where  a  person  claims 
as  heir,  the  "  matter  "  within  the  meaning  of  s. 
42  is  his  heirship,  and  he  is  bound  to  include  in 
one  suit  all  the  different  grounds  on  which  he 
bases  his  heirship  "  as  far  as  practicable."  It  will 
not  be  practicable  to  join  in  one  .«uit  the  different 
grounds  only  when  the  evidence  in  support  of  one 
ground  will  be  destructive  of  the  other.  Rama- 
stvami  Ayyar  v.  Vythinatha  Ayijar,  I.  L.  R.  26 
Mad.  760,  followed.  Miller.  J. — Tlje  construc- 
tion of  the  word  "  ( iight "  ins.  13,  Expl.  II 
of  the  Code  of  Civil  Procedure,  must,  to  a 
great  extent,  depend  on  considerations  of  hardship 
and  inconvenience  caused  to  the  parties.  There 
Ls  no  hardship  or  inconvenience  in  requiring  a 
plaintiff  suing  as  heir  to  state  all  the  facts  on  which 
he  bases  his  heirship,  even  though  it  n^ay  result 
in  the  presentation  of  an  alternative  case,  while 
great  inconvenience  and  hardship  may  be  caused 
to  the  defendant  by  allowing  the  plaintiff  to  keep 
a  ground  in  reserve.  Muthumadeva  Nnik  v. 
Sivattamuthumadeva  Nail;  7  Mad.  H.  0.  lf',0,  ap- 
proved.       MaSILAMAXIA    PiLLAI    V.  TlKUVEXGADAM 

PiLLAi  (1908)  .         .    I.  li.  K.  31  Mad.  385 


13. 


Successive,  pur- 


chase, of  the  same  land  at  tuo  execution  sales — Suit 
to  set  aside  one  such  sale — Purchaser's  defence — 
Whether  he  is  hound  to  set  up  title  acqtiired  at  the 
other  sale — Ground  of  defence  which  "  ought  to  " 
have  been  taken.  A  purchased  village  S  in  execution 
of  a  decree  obtained  by  him  against  C  in  the  Small 
Cause  Court'.  Subsequently  A  through  B  insti- 
tuted a  mortgage  suit  against  C  and  in  execution 
of  the  decree  obtained  therein  purchased  some 
lands  in  the  same  village  S.  C  instituted  two  suits, 
one  to  set  aside  the  sale  in  execution  of  the  Small 
Cause  Court  decree  and  the  other  to  set  aside  the 
decreee  and  s.  le  in  the  mortgage  suit.  The.  latter 
suit  was  dism^sed  for  default,  but  the  former 
succeeded.     In  this  suit,  A  did  not  set  up  as  a    J 
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ground  of  his  defence  the  title  obtaiaed"n)y  him 
at  the  mortgage  sale.  Held,  that  A  was  not  bound 
to  do  so,  and  a  suit  by  A  to  recover  the  lands  in 
village  S  purcha.sed  at  the  mortgage  sale  is  not 
res  judicata  under  Expl.  II  of  s.  13  of  the  Civil 
Procedure  Code.  Per  Brett,  J. — Expl.  II  of  s.  13 
of  the  Civil  Procedure  Code  refers  to  the  title  liti- 
gated in  the  former  suit  as  distinguished  from  the 
relief  claimed.  When  several  independent  grounds 
of  action  are  available,  a  party  is  not  bound  to  unite 
them  all  in  one  suit,  though  he  is  bound  to  bring 
before  the  Court  all  grounds  of  attack  available  to 
him  with  reference  to  the  title  which  is  made  the 
ground  of  action.  Ttjis  rule  equally  applies  to  the 
converse  cai=e  of  a  defendant,  when  pleading  in  his 
defence.  Pittnpur  Raja  v.  Venf.atta  Mahipati 
Surja,  L.  R.  12  I.  A.  116,  and  Ramasvmmi  Aiyar 
X.  Vithinati  Au/ar,  I.  L.  R.  26  Mad.  760,  relied  on. 

MOHABIR    TeWARI     V.     PURBHOO     XaTH    ChOWBEY 

(1908)  .         .         .         12  C.  W.  N.  292 

14. Civil  Procedure 

Code  (Ad  XIV  of  1SS2).  s.  13— Flea  of  res  judi- 
cata can  prevail  even  wh-re  its  effect  is  to  sanction 
what  is  illegal — Bhaqdari  and  Narivadari  Tenures 
Act  (Bom.  Act  V  of'  1S62),  s.  3.  A  plea  of  estop- 
pel by  res  judicata  can  prevail  even  where  the 
result  of  giving  effect  to  it  will  be  to  sanction  what 
is  illegal  in  the  se n-e  of  being  piohibited  bj-  statute. 
Chhaga>'Lal  v.  B.u  Harkha  (19<)9) 

L  Ii.  R.  33  Bom.  479 


2.   ESTOPPEL  BY  JUDGMENT. 


1. 


Rule  as  to  estoppel  by  judg- 
ment—C/iv7  Procedure  Cofh,  1S69,  s.  2.  The 
doctrine  laid  down  in  the  Duchess  of  Kingston's 
Case,  2  Smith's  L.  C.  6th  Ed.  679,  as  to  estoppel 
by  judgment  is  ap])lic,ible  to  cases  tried  under  Act 
Vni  of  1S59,  the  second  section  of  which  is  con- 
sistent with  that  rule.  But  the  Judicial  Committte, 
reversing  the  decision  of  the  Court  below,  consi- 
dered that  the  doctrine  had  no  application  in  the 
present  case,  the  judgment  relied  on  not  being 
the  judgment  of  a  Court  of  concurrent  jurisdiction 
directly  upon  the  point  upon  the  same  matter  ; 
and,  after  an  examination  of  the  whole  evidence, 
restored  the  judgment  of  the  first  Court.  Khc- 
gowlee  Sixg  v.  Hosseix  Brx  Khax 

7  B.  L.  R.  673  :  15  W.  R.  P.  C.  30 

Judgm^ent  not  inter  partes 


—Evidence  Act  (I  of  1672),  ss.  11,  13,  40,  41,  43- 
Admisvibilit'/  in  cvidenc  of  judgments  not  "  inter 
partes."  Per  Garth,  O.J.,  Jacksox,  Pontifex, 
and  Morris,  JJ.  (Mitter,  •/.,  dissenting). — A  for- 
mer judgment,  which  is  not  a  judgnient  »n  rsw, 
nor  one  relating  to  matters  of  a  public  nature, 
is  not  admissible  in  evidence  in  a,  subsequent  suit, 
either  as  a  rev  judicata,  or  tis  proof  of  the  particular 
point  which  it  decides,  unless  between  the  same 
parties  or  those  claiming  under  them.  In  a  suit 
between  A  and  B  the  question  was  whether  C  or 
D  was  the  heir  of  H.     If  C  was  the  heir  of  H,  then 
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A  was  entitled  to  succeed  ;  otherwise  not.  The 
same  question  had  been  raised  in  a  former  suit 
brought  by  X  against  A  and  decided  against  A  : 
and  this  former  judgment  was  admitted  in  evidence 
in  the  suit  between  A  and  B,  and  dealt  with  by 
the  Courts  below  as  conclusive  evidence  against 
A  upon  the  point  so  decided.  Held  (Mitter,  /., 
dissenting),  that  the  former  judgment  was  not 
admissible  as  evidence  in  the  suit  between  A  and 
B  either  as  "  a  transaction  "  under  s.  13,  or  as  "  a 
fact  "  under  s.  11,  or  under  any  other  section  of  the 
Evidence  Act.     Gtjjju  Lall  v.  Fatteh  Lall 

I.  L.  R.  6  Calc.  171 :  6  C.  L.  R.  439 

3.     . Evidence.      Act 

(7  of  1S72),  .ss.  11,  13;  40,  41,  42,  mid  43— Onus- 
'prohandi.  Judgments  and  decrees  recognizing 
rights  between  parties  to  a  suit  or  between  persons 
whom  they  represent,  although  they  are  not  con- 
clusive under  the  Evidence  Act  (1  of  1872),  as 
they  were  before  that  Act  came  into  operation, 
are  yet  admissible  in  evidence  imder  s.  18  of  the 
Act,  even  if  the  parties  in  the  former  suit  be  entire 
strangers.  Where  the  parties  are  the  same,  or 
representatives  of  those  in  the  former  suit,  such 
judgments  and  decrees  may  be  evidence  so  nearly 
conclusive  as,  when  produced  by  the  party  in  Mhose 
favour  they  are,  to  shift  the  burden  of  proof 
from  him  Lo  his  opponent.  Semhle  :  Under  s.  13 
of  the  Civil  Procedure  Code  (Act    X    of  1S77).  the 

law  is  now  the  same  as  it  was  tinder  Act  VIII  of 
1859,  pi-ior  to  the  passing  of  tlie  Evidence  Act. 
Naeaxji  Bhikabhai  v.  Dipa  Umed 

I.  L.  R.  3  Bom.  3 

4.        Evidence     Act 

(7  of  1872),  ss.  11  and  13 — Admissihiliiy  in  evidence 
of  judgment  in  former  case.  The  s ah) ecA -matter 
of  the  former  suit  not  heing  identical  trith  that  of 
the  latter  ■^>'it.  The  rule  laid  down  in  the  cases  of 
G'ljjii  Lall  V.  Fatteh  LaV,  I.  L.  R.  6  Ca'c.  171,  and 
of  Surender  Nath  PaJ  C'/owdhry  v.  Brojo  Nath 
Pa!  Chowdhr^i,  I.  L.  R.  13  Gale.  352,  his  been 
materially  qualified  by  the  decisions  of  the  Privy 
Council  in  the  cases  of  Ram  Ranjan  Chakerhidti/ 
V.  Ram  Narain  Singh,  I.  L.  R.  22  Calc  533  : 
L.  R.  22  I.  A.  60,  and  Bitlo  Kunivar  v.  Ka-fho  Per- 
shad,  L.  R.  24  LA.  10.  Under  certain  circum- 
stances, in  cert.ain  cases,  the  judgment  in  a  pre- 
vious suit  to  which  one  of  the  parties  in  the  sub- 
sequent suit  was  not  a  party  may  be  admissible 
in  evidence  for  certain  purposes  and  with  certain 
objects  in  the  subsequent  suit.  In  a  case  where 
the  previous  suit  was  to  recover  a  two-thirds  share 
of  the  property  in  question,  and  the  subsequent 
suit  was  by  a  different  plaintifE  to  recover  the  re- 
maining one-third  share  of  the  same  property  : — 
Held,  that  in  the  subsequent  suit,  the  judgment  in 
the  previous  suit  was  not  admissible  in  evidence, 
the  subject-matter  in  the  two  suits  not  being  iden- 
tical.    Tepu  Khan  v.  Rajani  Mohan  Das 

FI.  Ii.  R.  25  Calc.  522 
2  C.  W.  N.  501 


RES  JUDICATA— coM^fi. 

2.  ESTOPPEL  BY  JUDGMENT— con/(7. 


5. 


Ex  parte  decree — Finality  of. 


ivith  regard  to  its  subject-matter — Civil  Procedure 
Code  {Act  X  of  1877),  s.  13,  Expl.  4.  A  decree 
obtained  ex  parte  is  not  final  within  the  meaning 
of  Expl.  4,  s.  13  of  Act  X  of  1877.  Nilmoney 
Singh  v.  Heera  Lall  Dass 

I.  L.  R.  7  Calc.  23  :  8  C.  L.  R.  257 


6. 


Suit    for  arrears 


of  rent — Onus  prohandi.  In  a  suit  for  arrears  of 
rent  of  a  half-share  of  land,  the  plaintiffs  relied 
upon  an  ex  parte  decree  for  rent  at  a  certain  rate , 
which  they  liad  obtained  in  1869  against  the  tenants 
of  this  share.  The  defendants  relied  upon  a  subse- 
quent decree  in  a  contested  suit  by  the  plaintiffs 
against  the  tenants  of  the  other  half  share,  in 
which  a  lower  rate  of  rent  had  been  given.  No 
other  evidence  than  the  decrees  was  produced 
on  either  side.  It  did  not  appear  whether  the  ex 
parte  decree  had  over  been  executed.  Held,  that 
it  was  open  to  the  defendants  to  di-pute  the  rate 
of  rent  claimed,  and  that  the  plaintiffs  were  bound 
to  prove  that  thej'  were  entitled  to  recover  it. 
Nihnoneii  Singh  v.  Hera  Lall  Dass,  L  L.  R.  7 
Calc.  23,  followed.  Bhugirath  Patoni  v.  Ram 
LocHUN  Deb 

I.  L.  R.  8  Calc.  275  :  iO  C.  L.  R.  159 

7. - 


Suit     for     rent. 

A  decree  obtained  ex  parte  is,  in  the  absence  of 
fraud  or  irregularity,  as  binding  for  all  purposes 
as  a  decree  in  a  contested  suit.  Birchunder 
Manickya  v.  Hurrish  Chxjnder  Doss 

I.  L.  R.  3  Calc.  383  :  1  C.  L.  R.  585 


8, 


_  Decrees  in  rent  suits — Suit 
rent — Subsequent   suit  for   enhance- 


for   arrears   of 

ment.  The  plaintiff  sued  the  defendant  in  the 
year  1873  for  arrears  of  rent  at  a  certain  rate 
per  bigha.  The  defendant  pleaded  that  the  land 
had  been  held  by  him  at  a  uniform  rent  for 
more  than  twenty  years,  and  this  contention 
was  supported  by  the  Court.  The  plaintiff  then 
give  the  defendant  notice  of  enhancement,  and 
sued  to  recover  i-ent  for  two  years  at  the  rate  stated 
by  the  defendant,  and  for  one  year  at  an  increased 
rate.  To  this  suit  the  defendant  raised  substan- 
tially the  same  defence.  Held,  that  the  decision 
in  the  previous  suit  was  not  a  bar  to  the  present 
suit,  there  being  two  questions  for  consideration  : 
one,  Avhether  there  had  been  a  uniform  payment 
of  rent  for  twenty  years  ;  and  if  so,  whether  the  pre- 
sumptions M'hich  the  law  directs  to  be  drawn  from 
a  uniform  payment  of  rent  for  twenty  years  had 
been  rebutted  by  the  plaintiff  ;  neither  of  which 
questions  were  concluded  by  the  previous  decision. 
Gopee  Mohan  Mozocmdar  v.  Hills 

I.  L.  R.  3  Calc.  789 


9. 


Decision     as     to 


amount  of  land  held  as  tenant.  In  an  action  for 
rent  defendant  pleaded,  by  way  of  estoppel  to  part 
of  the  plaintiff's  claim,  that,  in  a  prior  actionfor 
rent  previously  due,  brought  by  the  plaintiff  against 
the  defendant,  it  had  been  found  that  the  defendant 
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DIGEST  OF  CASES. 


(     lUJ:i2 


EES  JUDICATA— co/)^d. 

2.  ESTOPPEL  BY  JUDGMENT— con/d. 
was  tenant  to  the  plaintiff  of  a  less  quantity  of  land 
■only  than  that  in  respect  of  which  the  plaintiff 
claimed  rent  in  his  suit.  Htld,  that  there  was  no 
-estoppel  and  that  the  plaintiff  might  show,  not- 
withstanding such  previous  judgment,  that  the 
defendant  was  in  occupation  of  the  larger  quantity. 
Ojoodhya  Persad  v.  Bhugwa>>-tajah.     Marsh.  1 

s.c.  Bht:gwa>-tajah  v.  Ojoodhya  Peesad. 

1  Hay  31 


10. 


Decision    as    to 


amount  of  land  held  as  tenant — Suit  for  arrears 
of  rent.  A  brought  a  suit  against  B  for  arrears  of 
rent.  B  admitted  the  sum  claimed,  but  contended 
that  the  rent  was  due  for  a  larger  area  of  land  than 
that  specified  in  the  plaint.  An  issue  was  framed 
on  such  contention,  and  decided  against  B.  In  a 
subseqxient  suit  by  B  to  have  it  declared  that  a  sum 
of  money,  equal  in  amount  to  the  sum  paid  on  ad- 
mission in  the  former  suit,  comprised  the  rent  due 
on  all  the  lands  held  by  him  under  A  . — Held  (on 
appeal  under  the  Letters  Patent,  reversing  the 
decision  of  the  Court  below),  that  such  suit  was 
barred  as  being  res  judicata.     Brssux  Lall  Shoo- 

KrL   V.    CHX-^'DER   Dass 

X  Ii.  R.  4  Calc.  686  :  4  C.  L.  R  1 


11. 


Decision    as    to 


measurement  of  land  held.     In  a  previous  suit  the 
[      present  plaintiff  had    sued  the  defendant  for  the 
r     amount  of  rent  originally  fixed  in  the  lease  and  the 
defendant  claimed  in  that  suit  to  have  the  rent  re- 
duced in  accordance  with  the  term  of  the  lease,  and 
a  measurement  was  thereupon  made,  which  showed 
that  the  quantity  of  land  held  by  the  defendant  was 
in  excess  of  that  named  in  the  lease  ;  that  suit  was 
decided  in  favour  of    the    plaintiff    for    the    rent 
claimed      Held,  that  the  measurement  adopted  by 
t     "the  Court  in  the  foiTuer  suit  was  not,  as  regards  the 
amount  of  the  excess,  binding  upon  the  defendant. 
Ekkam  Mcxdul  v.  HoLODHrR  Pal 

L  Ii.  R.  3  Calc.  271 

LucHMTTK  Pebsad   Goego   f.  LuKHrx  CnrEK 

XrB  .  ,  3  C.  L.  E.  74 

[  12.  Suit  for    refund 

i  of  excess  of  rent  afta  suit  for  arrears  of  rent. 
The  defendant  (a  zamindar)  refused  to  receive  rent 
from  the  plaintiffs,  talukdars,  at  the  rate  asserted  bv 
the  latter,  who  therefore  deposited  the  amounts 

\  from  time  to  time  in  the  Zillah  Court.  The  7.amin- 
dar,  having  di-awn  out  these    amounts,  sued  for 

■  arrears  of  rent,  pHegingr  that  the  money  paid  into 
■Court  covered  only  the  principal  and  interest  for  a 
certain  periot',  and  obtained  an  cr  parte  decree. 
In  a  suit  brought  for  a  refund  of  the  money  paid 
into  Court,  which  had  without  the  plaintiff's  con- 
sent been  irregularly  carried  to  the  account  of 
interest : — Hdd,  that  the  claim  was  barred  as  res 
fudicata.     Gobixdxauth  Scxdyal  v.  Romanaitth 

Thakoor 1  Hay  501 

13. _ Decision   as   to 

right  to    rent — Dismissal  of    former  suit  for  rent. 


EES  JUDICATA- cotjW. 

2.  ESTOPPEL  BY  JUDGMENT— con «. 

Held,  that,  the  plaintiff  ha\-ing  failed  in  a  regular 
suit  in  1853  to  establish  his  right  to  rent,  a  subse- 
quent suit  for  rent  was  not  admissible,  unless  since 
that  date  rent  was  paid  or  h  s  title  recognized  in 
some  way.     Sjokhnund  v.  Ncxdo  Sixgh 

2  Agra  221 

14. ^ Decision   as  to 

amount  of  rent — Subsequent  suit  for  abatement  of 
rent.  The  plaintiff  obtained  a  patni  lease  of  certain 
villages  from  the  defendant  in  1861  at  an  annual 
rent,  and  in  1865  was  evict<^d  from  a  portion  of  the 
property.  She  took  no  steps  to  obtain  an  abate- 
ment ;  but  inasmuch  as  she  did  not  pay  any  rent  for 
the  year  1871,  the  defendant  brought  a  suit  against 
her  for  the  rent  of  that  year.  The  plaintiff 
set  up  the  defence  that  she  was  entitled  to  an 
abatemnt  of  Rlo5  from  her  rent,  the  R155 
representing  the  annual  value  of  the  property 
which  she  had  lost  in  consequence  of  the  eviction. 
In  that  suit  it  was  decided  that  the  amount  of 
abatement  she  was  entitled  to  was  R42.  No 
appeal  was  made  against  that  decision.  In  a  suit 
brought  by  the  plaintiff  for  the  purpose  of  ob- 
taining a  permanent  abatement  of  her  rent 
she  claimed  the  precise  measure  of  abatement,  viz., 
R155,  which  she  had  claimed  in  the  suit  brought 
against  her  by  the  defendant.  Held,  that  the  ques- 
tion was  res  fudicata,  it  having  been  raised  and 
decided  in  the  former  sut.  NoBO  Dooega  Dossee 
V.   FoYZBrx   Chowdhry 

I.  L.  E.  1  Calc.  200  :  24  W.  E.  40 

15.      Decision    as  to 

amount  of  rent.  AMiere  the  plaintiff  sued  the  de- 
fendant for  a  year's  rent  at  the  same  rate  which 
had  been  decieed  to  him  for  the  previous  year 
in  a  suit  which  he  had  brought  asrainst  the  same 
defendant  for  rent  of  the  same  property,  and  relied 
ujKin  the  former  decree,  which  had  been  obtained 
ex  parte,  as  evidence  of  the  rent  due  to  him  from  the 
defendant  : — Held  (foUoNving  Xoho  Durga  Dossee 
v.  Foyz  Buhsh  Choicdhry,  I.  L.  R.  1  Calc.  200), 
that  the  decree  in  the  first  suit  determined  the 
amount  of  rent  due  fiom  the  defendant  to  the 
plaintiff.  Held,  further,  that  the  decree  was  pro- 
perly admissible  as  evidence,  though  the  plaintiff 
had  not  taken  out  execution  upon  that  decree 
and  his  right  to  take  out  execution  was  barred 
by  limitation.  Birchcxder  Maxickya  v.  Hitr- 
RisH  Chunder  Dass 

I,  L.  E.  3  Calc.  383:  1  C.  L.  E.  585 

16.  Decree  ai  to 
amount  of  rent  payahle  in  former  years — Decree 
on  admission.  The  plaintiff  in  a  suit  for  rent 
having  failed  to  prove  the  amount  of  rent  claimed 
by  him,  the  Court  in  tr\-ing  the  issue  "  What  is 
the  proper  amount  of  rent  payable  to  the  plaintiff  " 
gave  the  plaintiff  a  decree  for  the  amount  admitted 
by  the  defendant,  that  amount  being  less  than 
that  claimed  by  the  plaintiff.  In  a  later  suit  the 
plaintiff  sued  the  defendant  in  respect  of  the 
same  holding  for  the  rent  of  a  subsequent  year, 
an  I  he  claimed  at  the  same  rate  a-s  he  had  claimed 
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RES  JUDICATA— conW. 

2.  ESTOPPEL  BY  JUDGMENT— con/J. 

in  the  previous  suit.  Held  (Mitter,  J,  dissenting)? 
that  the  decree  in  the  former  suit  was  res  judicata 
as  to  the  proper  rent  payable  by  the  defendant. 
Punnoo  Singh  v.  Ninjhan  Singh,  I.  L.  R.  7  Calc. 
29S  :  S  C.  L.  B.  310.  explained  and  distinguished. 
Jeo  Lal  Sixoh  v.  Suefun-    .     11  C.  L.  R.  483 


17. 


19. 


Decision    as  to 


title  to  drain — Suit  for  trespass — Proceedings  be- 
tween same  parties  in  another  suit.  B  had  insti- 
tuted a  suit  in  the  Court  of  the  Munsif  of  the  24- 
Pargcinas  against  A  on  accoimt  of  an  alleged  tres- 
pass to  A  certain  drain,  which  B  then  alleged  to  be 
his  pi-operty  :  that  suit  was  dismissed  on  the  ground 
that  B  hacl  not  proved  his  title  to  the  drain  in 
question.  In  a  suit  arising  out  of  an  alleged  tres- 
pass to  the  same  drain  brought  by  A  against  B,  in 
which  A  stated  it  was  his  property,  the  judg- 
ment of  the  Munsif  in  the  former  suit  was  tendered 
in  evidence  on  behalf  of  the  plaintiff,  and  it  was 
contended  it  v  as  an  estoppel.  The  Court  admitted 
it  in  evidence,  but  doubted  whether  it  would 
be  an  estoppel.  Mahomed  Shahaboodee>s  v. 
Wedgebeery  .  .  10  B.  L.  K.  Ap.  31 
20.  Decision    on   title    in  pro- 

ceedings under  Dand  Acquisition  Act,  1870. 
In  proceedings  under  the  Land  Acquisition  Act, 
1870,  to  apportion  the  compensation  payable,  a 
decision  by  the  Judoe  on  a  question  of  title  does 
not    operate    as    res   judicata    between    the   parties 


Decision    as     to 


qwssession  as  tenants — Admissibility  in  evidence  of 
decree  in  former  suit.  The  plaintiffs,  as  purchasers 
of  a  share  of  an  ostat-e,  sued  to  recover  their  share  of 
the  rent  of  certain  tenures  held  in  that  estate  by  the 
defendants.  The  defendants  denied  being  in  posses- 
sion as  alleged.  Another  co-sharer  in  the  same 
estate  had  previously  brought  a  suit  against  the 
same  defendants  for  the  rent  of  the  same  tenures, 
and  in  that  suit  the  present  plaintiffs  and  other  co- 
eharers  of  the  estate  were  made  co-defendants,  and 
the  decision  in  that  suit  was  that  the  present  de- 
fendants were  in  possession  and  were  liable  to  pay 
to  the  then  plaintiff  his  share  of  the  rent.  Held 
(Mitter,  J.,  dissenting),  that  the  decree  in  the  for- 
mer suit  was  not  a  res  judicata  or  even  admissible 
as  evidence  in  the  present  suit.  Stjee>;dee  Nath 
Pal  Chowdhry  v.  Beojo  Nath  Pal  Chowdhry 
I.  L.  R.  13  Calc.  352 

18.  Decision  in   former  suit— 

Decision  as  to  right  to  property — Subsequent  suit 
for  rent.  It  having  been  decided  in  a  former  suit, 
wherein  the  present  plaintiff  and  appellant  was  de- 
fendant and  the  present  defendant  was  plaintiff, 
that  the  latter  could  not  claim  from  the  former 
a  share  of  certain  property  set  apart  for  the  main- 
tenance of  a  samsthan  :■ — Held,  that,  after  that 
decision,  it  was  not  competent  to  the  present 
defendant  to  collect  the  rents  of  the  property. 
He  was  accordingly  ordered  to  make  them  over 
to  the  present  plaintiff.  Dado  Ravji  v.  Dina- 
NATH  PvAVji     .         .     2  Bom.  77  :  2nd  Ed.  72 


RES  JUDICATA— con^c?. 

2.  ESTOPPEL  BY  JUDGMENT— conid. 

to     those     proceedings.      Mahadevi     v.     Neela 
MANi  .         .         .         I.  L,  R.  20  Mad.  269' 


21. 


Judgment  of  Foreign  Court 


— Civil  Procedure  Code,  1877,  s.  14 — Internationctl 
laic.  An  ex  parte  judgment  of  a  French  Court 
against  a  native  of  British  India  not  residing  in 
French  territory  upon  a  cause  of  action  which  arose 
in  British  India  imposes  no  duty  on  the  defendant 
to  pay  the  amount  decreed  so  as  to  bar  a  suit  in 
British  India.  Hinde  &  Co.  v.  Ponxath  Brayan 
I.  L.  R.  4  Mad.  359 


22. 


Judgment  on  award— Final- 


ity of  arbitrators  award  when  judgment  is  passed 
thereon — Question  decdt  ivith  by  such  award  raised 
in  a  sid)sequent  suit.  Where  a  case  was  referred 
to  arbitration,  and  the  award  was  subsequently 
filed  and  judgment  passed  in  accordance  there- 
■\\ith  and  >subsequently,  in  another  suit  between 
the  same  parties,  a  question  dealt  with  in  the  award 
was  raised: — Held,  that  such  Cjuestion  was  res  judicaiee 
between  the  parties,  the  judgment  on  the  award 
ha\ing  tlie  same  effect  as  an  ordinary  judgment 
of  a  Court  and  being  conclusive  on  the  point. 
A\azeeu  ]Mahtox  v.  Chuni  Singh 

I.  L.  R.  7  Calc.  727  :  9  C.  L.  R.  377 


23. 


Judgment     etnd 


decree  upon  an  award — Civil  Procedure  Code,  1882,- 
ss.  IS  and  522.  A  judgment  and  decree  passed 
in  terms  of  an  award  under  s.  522  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882)  constitute  a 
res  judicata.  Wazeer  Mahton  v.  Chuni  Singh, 
I.  L.  R.  7  Ca'c.  727,  followed.  Vyaxkatesh  Chimaji 
JosHi  V.  Sakh.aea:m  Daji  .   I.  L.  R.  21  Bom.  485 

24. Decision  as  to  status  of  en- 


dowment— Suit  for  possession.  In  1801  A,  the 
shcbait  and  proprietor  of  the  gaddee  of  a  debsheba 
at  K,  alienated  part  of  the  land  by  deed  of  gift 
to  B,  for  the  purpose  of  founding  a  sheba  at  C, 
wTiich  was  accoixlingly  done.  In  1823  the  then 
shebait  of  the  debsheba  of  K  instituted  a  suit 
for  the  recovery  of  the  alienated  lands  against  the 
then  shebait  of  the  sheba  at  C,  and  in  that  suit  it 
Mas  declared  that  the  sheba  was  independent  of  the 
debsheba,  and  thus  the  plaintiff  was  referred  to 
a  regular  suit.  In  1861  the  then  shebait  of  debsheba 
brought  a  suit  for  recovery  of  the  lands  against 
the  then  shebait  of  the  sheba.  Held,  that  the 
decree  in  the  former  suit  operated  as  an  estoppel 
against  the  plaintiff  Klssxonund  Ashkom  Dcxdy 
V.   Nursing  Dass  Byragee        .         Marsh.  485 

25. Order  dismissing  claim  for 

maintenance — Subsequent  suit  for  maintenance — 
Agreement  as  to  amount  of  maintenance — Decree 
limited  to  agreed  amount.  An  allowance  for  the 
maintenance  of  a  younger  member  of  a  family  was 
charged  upon  the  inheritance  to  which  the  eldest 
male  member  alone  succeeded.  In  a  suit  for  such 
an  allowance  brought  by  a  younger  brother  against 
the  elder  who  had  succeeded  their  deceased  father 
in  the  possession  of  the  estate  : — He'd,  that  an 
order   made   dismissing    a    claim    for   maintenance 
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I»eferre<l  by  such  younger  brother  against  their 
father  in  his  Ufetime,  founded  on  an  ikramama, 
did  not  afford  a  defence  under  s.  13  of  the  Code 
of  Civil  Procedure.  Held,  also,  that  the  brothers 
having  made  an  agreement  fixing  the  allowance 
for  maintenance  at  a  certain  sum,  the  younger 
brother  agreeing  to  receive  a  less  sum  for  a  defined 
period,  he  could  only  obtain  a  decree  for  the  allow- 
ance so  reduced.  Ahjied  Hosselv  Khax  i\ 
NmAL-rD-DEf  Khax  .     I.  L.  R.  9  Calc.  945 

L.  R.  10  I.  A.  45 

s.c.     Mahomed     Hosseix    Khax   v.    Mahomed 
NEHLUDonf  Khas         .         .         13  C.  L.  R.  330 


26. 


Order  as  to     payment   of 


maintenance — Subsequent  suit  for  maintenance 
charged  on  estate  of  Sovereign  Prince — Former 
Suit  making  maintenance  charge  on  estate  in  British 
territory.  In  a  suit  against  the  Maharaja  of  Hill 
Tipperah,  which  is  an  independent  Sovereign  State 
for  maintenance,  it  appeared  that  in  a  former  suit 
tried  in  British  India  in  respect  of  the  same  claim  the 
Court  had  ordered  the  amount  of  the  maintenance 
for  which  he  gave  a  decree  to  be  paid  by  the  defend- 
ant Maharaja  from  his  estate  in  B,  which  was  in 
British  India.  Held,  that  the  decree  in  the  former 
suit  was  not  res  judicata  to  show  that  the  mainten- 
ance claimed  in  the  present  suit  was  a  charge  on  the 
zamiudari  of  RSO  as  to  give  the  Court  jurisdiction. 
Ber  Chttntder  Ma>-ikhya  v.  Isha>-  Chtntjeu 
Tagoee       .  .         .         12  C.  Ij.  R.  473 


27. 


Decree     av^arding       fixed 


money  ailo'wance  in  lieu  of  maintenance — 
Subsequent  suit  for  partition.  A  former  decree 
decided  that  the  plaintiS  (a  widow)  always  received 
a  certain  fixed  amount,  and  was  not  entitled  to  re- 
cover more  in  the  shape  of  profits  in  respect  of  the 
share  claimed.  Held,  that  it  \\as  not  a  decision 
that  such  fixed  payment  represented  a  mere 
claim  to  maintenance,  and  not  a  substantial  right 
or  interest  in  the  property-  itself,  so  that  on  partition 
she  must  be  regarded  as  having  no  claim  to  share 
in  the  land.  It  should  be  inquired  into  (the 
decree  being  so  constnied)  whether  the  acceptance 
of  a  fixed  payment  was  on  forfeiture  of  all  rights 
to  the  property,  and  whether  it  extended  only  so 
far  as  the  widow's  right  is  concerned,  or  whether 
it  affected  the  son's   right  likewise.     Max  Koox- 

WEE    V.    DiLAWAR    HoSSEIX    KhaN 

1  Agra  Rev.  36 

28. Decision  on  question  of  fact 

— Subseqitent  suit  between  oiJur  parties.  On  a 
question  of  fact  the  decision  of  one  Court  cannot 
bind  another  in  a  suit  between  other  parties. 
AssAxooLLAH  V.   Kalee  Mohax  Mookeejee 

18  W.  R.  469 

29.  —  Attempt  to  control  the  de- 
scent of  property.  Two  brothers  having  divided 
their  family  estate,  each  took  a  share  consisting  of 
villages  which  they  held  separately  agreeing  in  the 
instrument  of  partition  that  "'  the  villages  of  the 
shares  of  both  of  us  should  in  future  descend  onJv 
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to  the  sons  and  grandsons,  and  so  on  of  us  both^ 
but  must  not  go  to  any  others."'     On  the  death 
of    one    brother    leaving  a  widow    and    daughters, 
j    the     widow    obtained    possession    of    the    villages 
which   formed   her     husband's   share,    and   a   suit 
;    brought  against  her  by  the  other  brother  to  recover 
'■    them  was  dismissed  on  the  ground  that  the  divided 
I    shares   descendi^   according   to   law.     The   widow 
then  transfcrretl  the  villages  to  her  elder  daugh- 
ter, whose  right  to  the  possession,  as  against  the 
'    brother,   was  declared   in  the  present  suit  on  the 
j    ground   that,   as   between     the     widow     and     the 
:    brother,    the    question    of    the    widow's    title    was 
res   judicata.     Vexkatadei    Appa    Rau    v.    Peda 
Vexkayajoia     .  .  I.  L.  R.  10  Mad.  15 

30.  Benami     transaction     for 

I    purpose   of    defrauding   creditors — Deed  of 
I    conveyance  not  irt  real  purchaser's    name — Collusive 
suit   by   nominee   against  real  owner — Decree  obtain- 
I    ed  by  fraud — Subsequent  suit   by  real   owner  against 
i    nomime   for    possession — Bight    of    party    to   fraud 
:    to    set    fraudulent    decree     aside — Collusive     trans- 
action lihen  held  binding  and  when  set  aside.     In 
1874  the  plaintiff  P  bought  a  house  from  G,  but 
caused   the   conveyance   to   be   executed   by   G   in 
the    defendant    C's    name.     This    was    done    with 
the  object  of  protecting  the  property  against  the 
claims   of   the   plaintiff's   creditors.     The    plaintiff 
occupied   the   house,    ostensibly   as   tenant  to   the 
defendant  for  a  nominal  rent.     In  1880  the  defend- 
ant brought  a    suit  against  the  plaintiff  to  recover 
possession    of    the    house,     and    obtained    an    ex 
■parte    decree.     He    applied    for    execution    of    the 
decree,   but  allowed   the  execution-proceedings  to 
drop.     In   1883  he   made    a    fresh   application   for 
execution.     Thereupon  the  plaintiff  filed   the   pre- 
sent   suit    for  a  declaration    of    his    title    to    the 
■    house  in  question,  and  of  his  right  to  retain  posses- 
sion  alleging  that  the  defendant  was  a  mere  bena- 
midar  :    that  the   sale-deed   and  the  ex  parte  decree 
'    were  sham  and  collusive  transactions  in  fraud  of  the 
plaintiff's   creditors,   and    that   the   defendant  was 
merely  a  trustee  for  him.     Held,  that  the  plaintiff 
was  bound  by  the  decree  passed  in   1880  in  the 
defendant's    favour,    though    it   was    a    collusive 
decree.     The    plaintiff   could     not     get    the    judg- 
!    ment  set  aside  which  the  defendant  had  obtained 
against  him  by  his  own  contrivance.      The  plaintiff 
alleged  that  the  defendant  held  in  trust   for  him  : 
the    object    of    that    trust    being    to    protect    the 
I    plaintiff's    propert\-    in    fraud    of    his     creditors. 
i    Even  if  such   a   trust   enforceable    by    the   Court 
'    could  arise  out  of  such  a  turpis  causa,  the  question 
:    was  whether  this  continued  to  subsist  and  would 
be    enforced    when    the    original    relations    of   the 
I    parties  had  become  mergetl  in  the  decree  obtained 
!    by  the  defendant  against  the  plaintiff.     The  general 
'    principle    is    that  where  a  defendant  has  suffered 
I    a  judgment  to    pass    against  him,  the  matter  is 
I    then  placed  beyond  his  control.     Held,  also,  upon 
the  general  principle  of  res  judicata,  that  the  plaint- 
iff was  estopped  from   raising  the  question  of  fraud 
in  the  present  suit  which  he  might  and  ought    to 
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liave  urged  in  the  former  litigation.     Ciiexvirappa 

BIX    BiRBHADRAPPA   V.    PUTTAPPA   BIN    ShIVBASAPPA 

I.  li.  R.  11  Bom.  708 

31.  , Civil  Procedure  Code,  1S82, 

s.  13 — Matter  adjudged  in  a  jormcr  suit — Pur- 
cliase  pendente  lite.  A  zamindar,  having  granted 
a  patni  lease,  mortgaged  the  zamindari  to  the 
l^atnidar,  who  having  afterwards  obtained  a  decree 
against  the  zamindar  upon  the  mortgage,  attached 
and  purchased,  at  the  sale  in  execution,  the  zamin- 
dari interest  subject  to  the  mortgage.  Before 
that  purchase,  though  after  the  attachment,  another 
holder  of  a  decree  against  the  zamindar  brought 
the  right,  title,  and  interest  in  the  zamindari  to 
sale  in  execution  of  his  decree,  and  himself  became 
the  purchaser.  He  then,  claiming  to  have  obtained 
the  zamindari  estate,  sued  the  patnidar  for  rent 
due  under  the  lease.  This  suit  Mas  dismissed, 
save  as  to  rent  due  for  the  time  intervening  be- 
tween the  t^o  sales  in  execution,  on  the  ground 
that  the  relation  of  zamindar  to  lessee  had  ceased 
on  the  purchase  by  the  latter.  The  present  suit 
M'as  brought  by  the  purchaser  from  the  zamindar 
stating  his  title,  acquired  at  the  prior  of  the  two 
sales,  and  claiming  to  redeem  the  mortgage.  Held, 
that  the  dismissal  of  the  rent-suit,  Mhich  involved 
the  title,  barred  the  present  one  ;  and  the  opinion 
was  exi^ressed  that  the  jjlaintiif  had  been  rightly  ad- 
.j^ulged  in  the  rent-suit  to  be  bound  liv  the  proceed- 
ings taken  by  the  mortgagee,  pending  %^hich  the 
purchase    relied    upon    had    been    made.     Padiia- 

MADHUB    HOLDAR    V.     MONOHUR    ]\ICKER,JI 

I.  L.  R.  15  Cale.  756 
L.  R.  15  I.  A.  97 

Kasiswar  Mukhopadiiya   v.   Moiiexdra  Nath 
Bhandari       .         .         .     I.  L.  R.  25  Calc.  136 


32 


Identity  of  cause 


of  action  with  that  of  prior  suit,  to  which  the  plaint- 
iff in  a  subsequent  suit  had  been  a  parti/ — Effect 
of  judgment,  that  a  will  had  been  revoked  to  bar, 
between  the  parties,  any  claim  founded  solely  on  the 
will.  The  widow  of  a  talukhdar,  acting  imder 
his  supposed  will,  appointed  the  present  appel- 
lant to  succeed  to  the  talukh  and  other  estate 
M'hich  had  belonged  to  the  deceased.  The  heir  of 
the  deceased,  under  the  Oudh  Estates  Act,  I  of 
1869,  obtained  the  judgment  of  the  Judicial  Com- 
mittee, declaring  that  he  \vas  entitled  to  the  talukhs 
as  against  the  present  appellant  whose  title  was 
under  the  will,  which  had  been  revoked  as  the 
Committee  found.  Another  suit  brought  by  the 
present  appellant  for  a  decree  declaring  that,  in 
Airtue  of  his  appointment  by  the  widow  under 
the  will,  he  was  entitled  to  the  whole  of  the  estate 
of  the  deceased,  talukhdari  and  non-talukhdari, 
was  dismissed  by  the  Judicial  Committee  on  the 
ground  that  he  had  no  such  title  to  the  whole 
or  any  part  of  the  estate.  Held,  that  this  prior 
judgment  was  conclusive  to  bar  the  present  suit, 
which,  being  founded  entirely  Tipon  the  appellant's 
appointment  in  pursuance  of  the  m  ill,  was  brought 
.for  possession  of  all  the  estate  of  the  deceased  as 
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well  as  a  declaration  of  right  thereto.  Although 
the  heir  was  not  entitled  to  possession  of  the  estate 
of  the  deceased  other  than  talukhdari,  inasmuch 
as  the  widow  took  her  estate  therein,  never- 
theless, the  claim  of  the  present  appellant  being 
only  founded  upon  her  appointment  \inder  the 
will,  as  if  unrevoked,  and  not  being  a  claim  for 
property  as  descending  to  the  widow  upon  her 
husband's  intestacy,  the  prior  judgment  was 
binding  in  the  present  suit.  Triloki  Nath  Singh 
V.  Peetab  Narain  Singh 

I.  L.  R.  15  Calc  808 
L.  R.  15  I.  A.  113 

33.  and  s.  ^Z-Acl  XII  of  1879, 

s.  6.  The  present  suit  was  preceded  by  others 
in  which  the  plaintiff  sought  to  establish  a  right 
in  the  same  part  of  the  talukhdari  estate  that 
he  now  claimed  to  redeem  from  mortgage.  The 
first  suit,  in  which  he  with  another  claimed  as  undcv- 
proprietors,  was  dismissed  in  1866  on  the  ground 
that  they  had  not  shown  themselves  to  have 
held  such  right  under  the  talukhdars  within  the 
period  since  1841.  Proceedings  not  to  be  regarded 
as  judicial,  subsequently  taken  under  Circular  4 
of  1867,  resulted  in  a  finding  that  the  dismissal 
was  right  upon  the  merits,  the  property  having  been 
transferrred  to  the  talukhdar  by  a  conditional  sale 
which  had  become  absolute.  Another  suit  was 
then  brought  to  recover  the  talukhdari  right  inidor 
the  terms  of  Circular  106  of  1869,  it  being  alleged 
that  arrears  of  revenue  paid  by  the  taluldidar 
had  been  paid  on  the  plaintiff's  account.  That 
suit  was  also  dismissed.  Held,  that  the  present  suit 
to  redeem  the  same  property  under  a  mortgage 
was  not  barred  under  s.  13  of  Act  X  of  1877,  as 
amended  by  s.  6  of  Act  XII  of  1879.  Amanat 
BiBi  v.  Imdad  Hosain  .     I.  L.  R.  15  Cale.  800 

L.  R.  15  I.  A.  103 


34. 


Clause     of    con- 


ditional sale  in  mortgage — Suit  hy  mortgagee  for 
declaration  of  title — Decree  ordering  delivery  of 
property  to  mortgagee  in  default  of  payment  of 
mortgage-debt  by  mortgagors  within  one  month — 
Default  of  payment  by  mortgagors — Effect  of  such 
default — Mortgaged  property  taken  by  mortgagee 
in  execution  of  such  decree  not  as  mortgagee,  hut 
absolutely — Subsequent  suit  for  redemption.  In 
186.3  B  and  C  mortgaged  certain  land  to  one  G 
under  a  mortgage-deed,  which  provided  that,  if  the 
mortgage-debt  was  not  paid  at  the  stipulated  time, 
the  land  should  become  the  absolute  property  of  G, 
the  mortgagee.  In  1871  G  filed  an  ejectment  suit 
against  B  and  C  and  one  //  alleging  that  he  had 
become  owner  of  the  land  by  operation  of  the  above 
clause,  and  that  he  had  subsequently  let  it  to  H, 
who  now,  in  collusion  with  the  other  two  defendants 
(the  mortgagors),  denied  his  title.  The  ejectment 
suit  was  subsequently  converted  into  one  for  a 
declaration  of  (?'s  title  as  owner  as  against 
the  mortgagors,  B  and  C,  who  claimed  a  right 
to  redeem.  A  decree  was  passed  in  1872  ordering 
B    and    C  to  pay  RlOO  to  G  within  one  month,  or 
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in  default,  to  deliver  up  to  him  possession  of  the 
land.  The  money  was  not  paid,  and  T',  as  pur- 
chaser from  G,  got  possession  in  execution  of  the 
above  decree  in  August  1873.  In  September 
1885  the  plaintiff,  as  B's  heir  and  legal  represen- 
tative, filed  a  suit  against  G  and  T'  to  redeem 
the  property.  The  Court  of  first  instance  dis- 
missed the  suit,  holding  that  the  plaintiff's  claim  ; 
was  res  judicata  by  virtue  cf  the  decree  passed 
in  1872,  and  that  the  right  to  retleem  was  lost.  On 
appeal,  the  Court  reverse<l  this  decision  and  passed 
a  decree  for  redemption  on  payment  of  RlOO  by 
the  plaintiff  witliin  six  months.  The  defendant 
T'  then  applied  to  the  High  Court  under  its  ex- 
traordinary jurisdiction.  Held,  that  the  plaintiff's 
claim  was  res  judicata.  In  the  suit  brought  by 
(^  (the  mortgagee)  in  1871,  he  had  claimed  the 
land  as  owner  through  the  forfeiture  clause  in 
the  mortgage-deed,  and  the  mortgagors  insisting 
in  that  suit  on  a  i-ight  still  to  redeem,  the  decree 
l)lainly  meant  to  give  them,  by  way  of  indulgence, 
one  month  within  which  to  regain  the  land  by 
paj-ment  of  RlOO  to  G.  It  renewed  the  mortgage, 
but  with  a  condition,  which  was  a  material  part 
•of  the  decree.  They  having  failed  to  pay,  the 
mortgage  was  extinguished.  After  the  lapse  of 
the  month,  G  could  not  have  recovered  the  R 100. 
Had  he  sought  to  recover  that  money,  he  would 
have  been  met  by  the  terms  of  the  decree.  He 
was  entitled  to  the  land,  and  nothing  else.  So, 
too,  was  F  as  his  vendee.  As,  then,  there  was 
no  debt  that  could  be  recovered,  there  was  and 
could  be  no  subsisting  mortgage  that  could  be 
redeemed.  Vish:5CU  Chixtamax  v.  Balaji  bi>- 
Raghuji         .         .         .     I.  K  R.  12  Bom.  352 

35. Partition  suit — 

Declaratory  decree.  A  suit  for  partition  of  certain 
land  was  withdrawn  as  against  one  of  the  defend- 
ants who  was  entitled  to  part  of  the  land.  The 
plaintiff  and  the  remaining  defendants  entered 
into  a  compromise  in  the  terms  of  which  the  Court 
passed  a  decree  for  deUvery  of  a  share  of  the  land 
to  the  plaintiff.  The  decree-holder  having  died 
without  executing  the  decree,  his  heir  now  sued 
for  partition  of  the  land  and  delivery  of  the  above 
share,  joining  as  defendants  the  various  persons 
entitled  to  shares.  Held,  that  the  decree  in  the 
former  suit  could  only  operate  as  a  declaratory 
decree,  and  did  not  preclude  the  plaintiff  from 
bringing  the  present  suit.  Beemabai  v.  Yamtt^-a- 
BAi    ....  I.  L.  B.  13  Mad.  313 


36. 


Landlord       and 


tejuint — Service-tenure  with  rent — Enhancement  of 
rent — Resumption.  In  a  suit  brought  in  1886 
by  a  zamindar  to  recover  an  estate  granted  by 
his  predecessor  to  the  predecessor  of  the  defendant 
on  a  service  tenure,  a  small  money-rent  being 
al?o  reserved,  it  appeared  that  in  1864  the  right 
of  the  plaintiff's  predecessor  to  rent  had  been 
established  by  suit,  but  there  was  no  evidence  that 
the  service  was  then  dispensed  with,  but  in  1885 
it  was  intimated  to  the  defendant  that  the  service 
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was  dispensed  with,  and  a  notice  to  quit  was  givetr 
to  him  ;  the  option  of  holding  the  estate  at  an 
enhanced  rent  was,  however,  given  to  him  at 
the  same  time.  Held,  that  the  suit  was  not  pre- 
cluded by  the  Civil  Procedure  Code,  s.  13  or  s.  43. 
Mahadevi  v.  Vikeama   .     I.  li.  K.  14  Mad.  365 


37. 


The    dismissal 


of  a  suit  to  have  set  aside  an  order  made  in  one 
district,  for  the  sale  of  the  plaintiff's  interest  in 
property  therein,  is  not  a  bar  under  ss.  13  and  43 
of  the  Civil  Procedure  Code  to  another  suit  to  obtain 
rehef  against  an  order  in  another  distri'^-t  for  th& 
sale  of  property  therein  belonging  to  the  same 
plaintiff  or  of  other  property  not  included  in  the 
order  for  sale  against  which  the  dismissed  suit 
was  directed.  Radha  Pkasad  Sln'gh  v.  Lal 
Sahab     Rai         .         .         .     I.  L.  R.  13  AU.  53 

L.  R.   17  L  A.  150 


38. 


Judgment  in  rem — Decision 


of  Court  as  to  construction  of  trill  and  ordering 
grant  of  letters  of  administration — Probate  and 
Administration  Act  {V  of  ISSl),  ss.  19  and  59 
—Evidence  Act  (I  of  1S72),  s.  41.  The  High 
Court  of  the  North -Western  Provinces  on  the  2nd 
February  1890,  in  determining  under  s.  19  of  Act 
V  of  1881  the  question  whether  certain  persons 
were  entitled  to  letters  of  administration  with 
the  will  annexed,  construed  the  testator's  will, 
and,  finding  that  the  appheants  were  residuary 
legatees  under  the  wiU,  held  that  they  were  en- 
titled to  such  letters  of  administration.  The- 
widow  of  the  testator,  who  had  imsuccessfully 
opposed  the  grant  in  the  Court  of  the  North- 
^^'estern  Provinces,  then  filed  a  suit  in  the  Court 
of  the  Subordinate  Judge  of  the  24-Parganas  for,, 
amongst  other  things,  the  construction  of  her 
late  husband's  will.  Held,  on  appeal  in  such  suit,. 
that  the  application  for  letters  of  administration 
was  not  a  suit  properly  so  called,  and  that  the 
finding  on  the  construction  of  the  will  by  the  Court 
of  the  North-Western  Provinces,  being  incidental' 
and  for  the  purpose  of  determining  the  question 
of  the  representative  title  of  the  appheants.  could 
not  be  regarded  as  concluding  the  plaintiff  by 
res  judicata  from  obtaining  a  construction  of  the 
wUl  in  the  suit  brought  by  her.     ARrxMOYi  Dasi 

V.    IIOHEXDRA    NaTH    WaDADAK 

I,  Ii.  R.  20  Cale.  88a 


39. 


Application    hy 


executors  for  probate — Order  refusing  probate- 
Subsequent  suit  by  executors  as  persons  entitled 
under  will  to  property  of  deceased — Probate  and 
Adtninistraticn  Act  (V  of  ISSl),  s.  12,  Ch.  V, 
ss.  69  and  S3.  The  plaintiffs  applied  to  the- 
District  Court  at  Poona  under  the  Probate  and 
Administration  Act  (V  of  1881)  for  probate  of  a 
will  of  which  they  were  appointed  executors.  The 
defendants  opposed  their  apphcation,  and  on 
appeal  the  High  Court  rejected  it,  holding  that  on 
the  e\'idence  the  execution  of  the  will  was  not 
proved.  The  plaintiffs  thereupon  filed  the  present 
suit,  as  the  persons  beneficially  entitled  under  the- 


(     10531     ) 


DIGEST  OF  CASES. 


(     10532     ) 


BES  JUDICATA— coji.; J. 

2.  ESTOPPEL  BY  JUDGMENT— co/t/rf. 

will  for  a  declaration  that  the  property  of  the 
deceased  belonged  to  them,  and  for  an  injunction 
to  restrain  the  defendant  from  obstructing  them 
in  the  enjoyment  of  it.  The  defendant  contended 
that  the  suit  was  barred  as  res  judicata.  Held,  that 
the  suit  was  not  barred  by  the  order  refusing  pro- 
bate of  the  will.  The  refusal  to  grant  probate 
does  not  conclusively  show  that  the  will  propounded 
is  not  the  genuine  will  of  the  testator.  Ganesh 
Jagaxxath  Dev  v.  Ramciiandra  (Janesh  Dev 
I.  L.  R.  21  Bom.  563 


40. 


Suit    hy   rever- 


sioners— Former  suit  hy  icidoic — Suit  for  con- 
struction of  tvill.  A  suit  by  reversioners  after  the 
death  of  the  widow  of  a  testator  for  the  construc- 
tion of  his  will  and  codicil  and  for  a  declaration 
of  the  plaintiff's  rights  was  held  under  the  circum- 
stances of  the  case  not  to  be  barred,  as  being  res 
judicata,  by  the  dismissal  of  a  former  suit  which 
had  been  brought  by  the  widow  claiming  the  estate 
on  the  ground  that  the  will  and  codicil  were 
forgeries,  and  in  which  they  were  found  to  be 
genuine.  Chukkux  Lal  Roy  v.  Lolit  Mohan  Roy 
I.  L.  R.  20  Calc.  906 


41. 


Suit  to  set  aside 


sale  for  arrears  of  rent  accrued  due  against  female 
heir  after  death  of  last  full  owner — Subsequent  suit 
■  bi/  reversioner  to  recover  immoveable  property  sold. 
A  previous  suit  brought  by  a  female  heir  to  set 
aside  a  sale  in  execution  of  a  decree  for  arrears 
of  rent  accrued  due  against  her  after  the  death 
of  the  last  full  owner  was  dismissed.  In  a  sub- 
sequent suit  by  the  reversioner  for  recovery  of 
possession  of  the  immoveable  property  so  sold, 
the  defence  was  that  the  suit  was  barred  as  res 
judicata.  Held,  that  the  dismissal  of  the  previous 
suit,  which  was  for  recovery  only  of  the  limited 
estate  of  female  heir,  would  not  be  a  bar  to  the  sub- 
sequent suit  which  was  for  the  recovery  of  the 
absolute  estate,  which  vested  in  the  reversioner. 
Braja  Lal  Sen  v.  Jiban  Krishna  Roy 

.  I.  L.  R.  26  Calc.  286 


42. 


Evidence  Act 


{I  of  1S72),  s.  41 — Judgment  in  rem—Judgment 
in  personam — Guardians  and  Wards  Act  ( VIII  of 
1890),  s.  48 — Probate  and  Administration  Act  (F 
of  1881),  s.  62.  On  an  application  for  probate  of 
a  will  under  the  Probate  and  Administration 
Act,  1881,  which  was  opposed  by  the  widow  of 
the  alleged  testator  and  her  father,  it  appeared 
that  an  application  had  previously  been  made 
under  the  Guardians  and  Wards  Act,  1890,  on 
behaK  of  the  widow  for  a  declaration  that  she  was 
the  guardian  of  the  person  and  the  property 
of  the  infant  son  of  the  alleged  testator,  and  that 
that  apphcation  had  been  opposed  by  the  present 
petitioners  who  claimed  to  be  testamentary  guar- 
•dians  of  the  property  appointed  by  the  will  now  pro- 
pounded, and  that  the  will  had  then  been  found  to  be 
a  forgery.  Held,  that  the  question  of  the  genuine- 
;ness  of  the  will  was  not  res  judicata  for  the  purpose 
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j      f  the  proceedings  under  the  Probate  and  Adminis- 
I    ^ration  Act.     Chinnasami  v.  Hariharabadra 

I.  li.  R.  16  Mad.  380 

j        43. Agreement   not 

to  execute  regarded  as  satisfaction  of  decree.  M 
j  and  A  were  partners,  and  as  such  were  indebted 
!  to  H.  A  died,  and  subsequently  the  debt  was 
I  settled  between  H  on  one  side  and  J/  and  ^'s 
i  widow,  as  guardian  of  her  minor  sons,  on  the  other. 
For  a  moiety  of  the  debt  a  bond  was  passed  by  M 
to  H  and  for  the  other  moiety  by  the  widow  of  A. 
H  filed  a  suit  against  21  and  got  a  decree,  which 
was  satisfied.  H  then  sued  the  widow  on  her 
bond.  The  Court  allowed  her  objection  that  she 
was  not  competent  to  give  a  bond  binding  her 
sons  personally,  and  of  its  own  accord  made  M  a 
defendant,  and  passed  a  decree  against  M  and  ^'s 
estate.  H  assigned  this  decree  to  R,  who  apphed 
for  execution  against  M.  M  thereupon  filed  this 
suit  g.gainst  H  and  R  praying  for  an  injunction 
against  the  execution  of  the  said  decree  and  for 
damages  against  H.  He  alleged  that  during  the 
pendency  of  the  suit  in  which  the  said  decree  had 
been  passed,  H  had  agreed  that  he  would  not 
obtain  a  decree  against  him,  and  that,  if  such  a 
decree  were  passed  he  would  not  execute  it.  The 
lower  Appeal  Court  rejected  the  plaint,  holding 
(i)  that,  as  between  the  plaintiff  M  and  the  defend- 
ant R,  the  question  in  issue  was  res  judicata,  and 
(ii)  that  there  was  no  cause  of  action  against  the 
defendant  H.  On  appeal  to  the  High  Court: — 
Held,  that,  as  between  21  and  R,  the  suit  was  not 
res  judicata.  The  alleged  agreement  by  its  very 
terms  provided  for  the  event  of  the  decree  being 
passed,  and  was  only  intended  to  prevent  its 
being  executed.  Chenvirappa  v.  Puttappa,  I.  L.  R. 
11  Bom.  708,  distinguished.  Mukund  Harshet 
V.  Hakidas  Khemji  .         .     I.  L.  R.  17  Bom.  23 

44.  Mesne    profits,    ascertain- 

ment of — Execution  of  decree — Deductions  claimed. 
The  Court  having  awarded  a  particular  sum 
as  annual  mesne  profits  without  setting  forth 
in  the  judgment  the  details  theregf,  and  it  having; 
therefore  become  impossible  to  say  that  the  right 
to  a  particular  deduction  therefrom  claimed  by  the 
defendant  was  adjudicated  on  by  the  Court : — 
Held,  that  the  rule  of  res  judicata  did  not  apply  to 
the  question  as  to  the  payment  by  the  defendant. 
Kachar  Ala  Chela  v.  Oghadbhai  Thakarshi. 
Oghadbhai  Thakarshi  v.  Kachar  Ai.i  Chela 
I.  L.  R.  17  Bom.  35 

45. Soundness  in  law  of  pre- 
vious decision  immaterial.  AVhere  a  judicial 
decision,  pleaded  as  constituting  res  judicata,  in 
all  other  respects  fulfils  the  requirements  of  s.  13 
of  the  Code  of  Civil  Procedure,  and  no  appeal 
has  been  preferred  against  it  within  Hmitation, 
it  is  immaterial  whether  such  decision  is  or  is  not 
sound  law.  PartJuisaradi  Ayyangar  v.  Chinna- 
krishna  Ayyangar,  I.  L.  R.  5  2Iad.  304,  dissented 
from.     Phundo  v.  Jangi  Nath 

I.  L.  R.  15  ALU  327 
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46. Erroneous  deci- 
sion in  point  of  late  in  previous  case.  An  errone- 
nus  decision  on  a  pure  question  of  law  in  a  previous 
suit  may  operate  as  res  judicata.  Goursi  Koer  v. 
Aiidh  Koer,  I.  L.  B.  10  Cak.  10S7,  and  Phundo  v. 
Jangi  Nath,  I.  L.  B.  15  All.  327,  foUowed. 
Parthasaradi  v.  Chinnakrishna,  I.  L.  B.  5  Had. 
304,  dissented  from.  Rai  Chuek  Ghose  r.  Kumcd 
MoHOS  Datta  Chaudhxtri       .     1  C.  W.  N.  687 

Same  case  on  review     .  I.  L.  E.  25  Cale.  571 
2  C.  W.  N.  297 

47.  Bengal     Municipal       Act 

CBeng.  Act  III  of  1864),  s.  10— Public  high- 
vrays — Boads  vesting  in  Comviissioners — Scb-soil 
of  roads,  right  to.  A  suit  brought  by  the  plaint- 
iff's predecessor  in  title  to  recover  certain  land 
from  a  MimicipaUty  (which  had  been  taken  up  as  a 
].ublic  road  and  vested  in  the  Municipality  subse- 
quently under  Bengal  Act  III  of  1S64,  s.  10), 
on  the  ground  that  the  plaintiffs  had  been  ousted 
therefrom  by  reason  of  the  Municipality  stacking 
stones  on  a  portion  thereof,  having  been  dismissed  : 
— Held,  that  the  decision  ia  such  suit  was  not 
operative  as  res  judicata  in  another  stiit  brought 
by  the  plaintiffs  for  ejectment  and  declaration  of 
title  to  such  land  against  a  purchaser  of  the  land 
from  the  MunicipaUtv.  Modht  SrDAX  Kt^-DU  r. 
Pkomoda  Xath  Roy'      .     I.  L.  R.  20  Calc.  732 


48. 


Rent  suit — Evidence — Estop- 


pel— Ex  parte  decree,  effect  of — Bate  of  rent. 
A  mere  statement  of  an  alleged  rate  of  rent  in  a 
plaint  in  a  rent-suit  in  which  an  ex  parte  decree 
had  been  obtained  is  not  a  statement  as  to  which 
it  must  be  held  that  an  issue  within  the  mean- 
ing of  s.  13  of  the  Code  of  Civil  Procedure  was 
raised  between  the  parties,  so  that  the  defendant  is 
<  oncluded  upon  it  by  such  decree.  Neither  a  recital 
in  the  decee  of  the  rate  of  rent  alleged  by  the 
plaintiff,  nor  a  declaration  in  it  as  to  the  rate  of  rent 
which  the  Court  considers  to  have  been  proved, 
would  operate  in  such  a  case  so  as  to  make  that 
matter  a  res  judicata,  assuming  that  no  such  decla- 
ration were  asked  for  in  the  plaint  as  part  of  the 
substantive  reHef  claimed,  the  defendant  having  a 
proper  opportunity  of  meeting  the  case.  Modht:- 
-VDTJif  Shaha  Mu^Dn.  r.  Brae 

I.  L.  B.  16  Calc.  300 


48. 


Bent,  suit  for — 


Decree  as  to  rent  payable  for  former  year — Bate 
of  rent  payable — Decree  on  admission  of  defend- 
ant. The  plaintiff,  in  a  suit  for  rent  which  was 
contested,  having  failed  to  prove  that  the  rent 
was  payable  at  the  rate  claimed  by  him,  the  Court 
in  trying  the  issue  "  what  is  the  amount  of  the 
jama,"  after  considering  the  whole  of  the  evidence 
and  the  circumstances  of  the  case,  he'd  that  the 
plaintiff  had  entirely  failed  to  prove  his  allegation  of 
the  jama,  and  gave  him  a  decree  for  the  amount 
admitted  by  the  defendant,  which  was  less  than 
that  claimed  by  the  plaintiff.  In  a  later  suit  the 
^plaintiff   sued   the    defendant,    in   respect   of   the 
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same  holding,  for  rent  for  a  subsequent  year, 
and  he  claimed  at  the  .<ame  rate  as  he  had  claimed 
in  his  previous  suit.  It  was  contended  on  behalf 
of  the  defendant  that  the  question  as  to  the  rate 
at  which  the  rent  was  payable  was  res  judicata,  it 
not  being  alleged  that  there  had  been  any  agree- 
ment subsequent  to  the  first  suit  by  which  the  rate 
was  altered.  Held,  that  the  question  as  to  the  rent 
payable  for  the  period  covered  by  the  first  suit  was 
res  judicata  ;  but  that  it  did  not  follow  that  the 
decree  in  that  suit  operated  as  res  judicata,  and 
conclusively  determined  the  rate  of  the  rent 
payable  for  the  year  in  respect  of  which  the  sub- 
sequent suit  was  brought.  That  depended  on 
whether  the  previous  decision  was  that  the  plaintiff 
should  recover  from  the  defendant  the  sum  admitted 
by  him  to  be  due,  or  that  the  sum  so  admitted  to 
be  due  was  the  proper  amount  of  rent  payable  for 
the  period  in  question.  Held,  that  in  this  case  the 
previous  decision  was  to  the  latter  effect,  and  that 
the  question  of  the  rate  at  which  the  rent  was 
payable  by  the  defendant  was  res  judicata.  Punrwo 
Singh  v.  Xirghin  Singh,  I.  L.  B.  7  Calc.  29S,  and 
Jeo  Lai  Singh  v.  5«r/«».  11  C.  L.  B.  4S3,  referred 
to.  HmRY  Behaei  Bhagat  v.  Pakgun  Ahir 
L  li.  R.  19  Calc.  656 


50. 


Bent,  suit  for — 


Decree  as  to  rent  payable  for  former  years — £'n'- 
dence  of  rent  payable.  The  plaintiffs  sued  the 
defendants  for  rent  of  a  certain  jote  claiming  a 
higher  rent  than  the  defendants  admitted.  The 
High  Coiu-t  in  second  appeal  gave  a  decree  at  the 
lesser  rate  admitted  by  the  defendants.  Subse- 
quently the  plaintiffs  again  sued  the  defendants 
in  regard  to  the  same  jote  for  arrears  of  rent  for 
subsequent  years  at  the  rate  claimed  in  the  former 
suit.  The  defendants  contended  that  the  rate  of  the 
rent  as  regards  this  jote  was,  by  ^"irtne  of  the 
judgment  of  the  High  Court  in  the  previous  suit, 
res  judicata  as  between  themselves  and  the  plaintiff. 
Held,  that  where  in  a  rent  suit  a  Judge  tries  the 
question  and  gives  judgment  on  the  question 
"  what  is  the  yearly  rent,"  and  makes  that  the 
foundation  of  his  judgment,  that  decision  is  res 
judicata  between  the  pirties.  The  previous 
judgment  of  the  High  Court  therefore  operated  as 
res  judicata.  Himi  Behari  Bhagat  v.  Pargun 
Ahir.  I.  L.  B.  19  Calc.  666,  followed.  Per  XoRBis, 
J. — Even  if  the  judgment  of  the  High  Cotu-t 
did  not  operate  as  res  judicata,  still  it  was  some 
evidence  of  the  rate  of  the  rent  of  the  previous 
year.     Bukshi   v.   Nizamuddi 

I.  L.  R.  20  Calc.  505 

Dictum  of  NoREis,  ./..  in  above  case    followed  in 
Madhu  Munjaei  CHOvrDHUKAS'i  V.  Jhusiar  Bibi 

1  C.  W.  N.  120 


5L 


Bent,  suit  for- 


Decree  as  to  amount  of  land — Bent  payable  for 
former  years — Bate  of  rent  payable.  The  plaintiff 
sued  the  defendant  for  rent  of  certain  lands.  The 
defendant  contended  that  he  was  not  Uable  for  the 
entire  rent,  as  part  of  the  land  was  in  the  plaintiff's 
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possession.  The  defendant  failed  to  prove  his  con- 
tention, and  a  decree  was  given  for  the  full  amount 
claimed.  Subsequently  the  plaintiff  again  sued 
the  defendant  in  regard  to  the  same  property 
for  arrears  of  rent  for  subsequent  years  at  the 
rate  claimed  in  the  former  suit.  The  defendant 
had  the  land  measured,  adduced  evidence,  and 
endeavoured  to  rai.so  the  same  defence  as  he  had 
in  the  previous  suit.  No  allegation  was  made  to  the 
effect  that  the  rent  had  been  altered  in  consequence 
of  anything  that  hcid  happened  since  the  previous 
decision.  The  lower  Courts,  without  considering 
the  evidence  adduced  by  the  defendant,  held  that 
the  defendant  could  not  again  raise  the  same  con- 
tention as  the  question  had  already  been  considered 
and  determined  in  the  previous  suit,  and  was  res 
judicata  between  the  parties.  Held,  that  the 
previous  decision  did  not  operate  as  res  judicata, 
and  that  the  lower  Courts  ought  to  have  deter- 
mined on  the  evidence  adduced  what  the  amount 
of  rent  in  question  was.  Nil  Madhab  Sircar  v. 
Bro.io  Nath  Singha     .     I.  L,  R.  21  Cale.  236 


52. 


Bent,     decision 


as  to  amount  claimed  in  a  previous  suit,  if  res 
jxidicata  in  a  subsequent  suit — Fresh  evidence  and 
defence  in  a  svhsequent  rent  suit,  admissibility  of. 
The  previous  decision  in  a  suit  for  rent  does  not 
operate  as  res  judicata  in  a  subsequent  suit  where 
the  amount  of  rent  subsequently  accrued  due  is 
in  issue.  It  is  open  to  the  defendant  to  raise 
fresh  defence  and  adduce  fresh  evidence,  and  the 
Court  must  determine  upon  the  evidence  adduced 
as  to  whether  the  rent  claimed  in  the  particular 
suit  is  or  is  not  due.  Hurry  Behari  Bhagat  v. 
Parg>,n  Ahir,  I.  L.  B.  19  Calc.  65^!,  and  Nil  Madhab 
Sircar  v.  Brojo  Nath  Singha,  I.  L.  B.  21  Calc. 
'?36,  followed.  Jotindra  Mohax  Tagore  v. 
Shtjmbhu  Chunder  Bhtjttacharjee 

4  C.  W.  N.  43 


53. 


-Decree  by  ijaradai 


irhether  evidence  when  the  superior  landlord  sues 
for  rent — Ex  parte  decree  not  deciding  rate  of  rent. 
A  decree  obtained  in  a  previous  suit  for  rent 
by  an  ijaradar  does  not  operate  against  the  tenant 
as  res  judicata  on  the  question  whether  the  relation 
of  landlord  and  tenant  exists  in  a  subsequent 
suit  for  rent  brought  by  the  superior  landlord. 
The  decision  in  that  suit  where  the  rate  of  rent  v  as 
n(it  in  issue  does  not  operate  as  res  judicata,  in 
the  subsequent  suit  against  the  tenant,  as  regards 
the  rate  of  rent.  Hurry  Behari  Bhagat  v.  Pargun 
A^'ir,  I.  L.  B.  19  Calc.  fi56,  and  Bakshi  v.  Niza- 
muddi,  I.  L.  B.  20  Calc.  505,  followed.  Bala- 
r  \m  Moi^DTTL  V.  Kartick  Chandra  Roy 

4  C.  W.  W.  161 

54.  Different      subjeet-matters 

claimed — Malikana — Becurring  liability — Judg- 
ment  in  first  suit  going  to  root  of  plaintiff's  title — 
"  Final "  judgment — Judgment  liable  to  appeal 
or  under  appeal — Effect  of  final  decree  in  first  suit 
pronouri,ced  subsequent  to  decision  in  second  suit  of 
Lower  Appellate  Court,  hut  before  hearing  of  second 


RES  JUDICATA— co?»/c/. 

2.  ESTOPPEL  BY  JUDGMENT— cow^d 
appeal  in  second  suit.  For  the  purposes  of  tlie  rule- 
of  res  judicata  it  is  not  essential  that  the  subject- 
matters  of  the  present  and  the  former  litigations 
should  be  identical.  Where  a  recur; ing  liabihty 
is  the  subject  of  claim,  a  previous  judgrrent  dis- 
missing a  suit  between  the  same  parties  upon 
findiiags  which  do  not  go  to  the  root  of  the  title 
on  which  the  claim  rests,  but  relate  merely  to  a 
pai'-'icular  item  or  instalment,  cannot  operate  as 
res  judicata.  But  if  such  previous  judgment  nega- 
tives the  title  and  the  main  obligation  itself,  the 
plaintiff  cannot  re-agitate  the  same  question  of  the 
title  by  claiming  a  subsequent  item  or  instalment. 
Bajah  of  Pittapur  v.  Sri  Bajah  Bau  Buchi  Sittaya 
Garu,  L.  B.  12  I.  A.  16,  referred  to.  A  judgment 
liable  to  appeal  or  under  appeal  is  only  a  provi- 
sional and  not  a  definite  or  final  adjudication  and 
cannot  operate  as  res  judicata  during  the  interval 
preceding  the  appeal  or  the  interval  preceding 
the  decision  of  the  appeal.  Exjilanation  IV  of  s., 
13  of  the  Civil  Procedure  Code  commented  on. 
Kakarlapudi  Suriyanarayanarazu  v.  Chellamkuri 
Chellama,  5  Mad.  176,  and  Nilvaru  v.  Nilvaru, 
I.  L.  B.  6  Bom.  116,  referred  to.  The  rule  of 
res  jiulicata  contained  in  s.  13  of  the  Code  applies 
equally  to  appeals  and  miscellaneous  proceedings 
as  to  original  suits.  Having  regard  to  its  main 
object  so  far  as  it  relates  to  the  re-trial  of  an 
issue,  it  refers  not  to  the  date  of  the  commence- 
ment of  the  litigation,  but  to  the  date  when  the 
Judge  is  called  upon  to  decide  the  issue.  Where 
after  the  commencement  of  the  trial  of  an  issue,  a 
final  judgment  upon  the  same  issue  in  another  case 
is  pronounced  by  a  competent  Court  (the  identity 
of  parties  and  other  •  conditions  of  s.  13  being 
fulfilled),  such  judgment  operates  as  res  judicata- 
upon  the  decision,  original  or  appellate,  of  the 
issue  in  the  later  litigation.     On  the  17th  August 

1885  a  suit  was  instituted  for  recovery  of  an 
annual  malikana  allowance  for  the  years  1290, 
1291,  and  1292  Fasli.  On  the  5th  October  1885 
the  IMunsif  dismissed  the  suit.  On  the  10th 
March  1886  the  Subordinate  Judge  on  appeal 
reversed  the  Munsif's  decree  and  decreed  the  suit. 
On  the  21st  June  1886  the  defendant  appealed 
to  the  High  Court,  which,  on  the  4th  July  1887, 
reversed  the  Subordinate  Judge's  decree  and  re- 
stored that  of  the  Munsif ,  on  the  ground  that  the 
plaintiff  had  never  received  and  was  not  entitled 
to  malikana.  Meanwhile,  on  the  8th  Juno  1886,. 
the  jilaintiff  brought  another  suit  against  the 
defendant  for  recovery  of  malikana  for  the  j'car 
1293  Fasli,  which  accrued  after  the  institution  of 
the  former  suit.  By  judgments  dated  respectively 
the  21st  August  and  27th  November  1886,  the 
lower  Courts  decreed  this  suit,  holding  that  the 
Subordinate    Judge's    decree    of    the    10th    March 

1886  in  the  former  suit  operated  as  res  judicata,. 
and  was  conclusive  in  favour  of  the  plaintiff's  title 
to  the  malikana.  On  the  17th  May  1887  the 
defendant  appealed  to  the  High  Court,  and  on 
the  16th  May  1888  (the  High  Court  having,  in^ 
the  interval,  dismissed  the  former  suit  by  its  judg- 
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ment  of  the  4th  July  1887)  the  appeal  came  on 
for  hearing.  Held,  that  the  lower  Courts  were 
wTong  in  holding  that  the  Subordinate  Judge's 
decree  of  the  10th  March  1886  in  the  former 
suit,  which,  at  the  date  of  the  institution  of  the 
present  suit  on  the  8th  June  1886,  was  liable 
to  appeal,  and,  at  the  dates  of  the  decisions  of  those 
Courts  in  August  and  November  1886,  was  the 
subject  of  a  second  appeal  pending  in  the  High 
Court,  could  operate  as  res  judicata  in  favour  of 
the  plaintiff's  title  to  malikana.  (i)  That  the  High 
Court's  judgment  dismissing  the  former  smt  on 
the  4th  July  1887,  though  passed  after  the  de- 
cisions of  the  lower  Courts  in  the  present  suit 
and  after  the  institution  of  the  second  appeal  in 
the  present  suit,  was  nevertheless  binding  on  the 
High  Court  in  deciding  such  second  appeal,  and, 
being  final,  was  conclusive  as  res  judicata  against 
the  plaintiff's  title  to  malikana.  (ii)  That  the 
effect  of  the  High  Court's  judgment  dismissing 
the  former  suit  on  the  4th  July  1887  was  not 
affected  by  the  circumstance  that  the  second  suit 
was  brought  for  recovery  of  malikana  for  a 
different  year,  inasmuch  as  that  judgment  went  to 
the  root  of  the  plaintiff's  title  to  malikana,  and 
ita  scope  was  not  limited  to  the  particular  item  then 
claim^.     Balkishax  v.  Kishaij  Lal 

I.  Ii.  R.  U  AIL  148 


55. 


Fact  in  issue  not  heard  and 


"  finally  decided  "  therein — Proceedings  in  a 
prior  stiit.  To  si:pport  the  defence  of  res  judicata, 
it  is  not  enough  that  the  parties  to  the  suits  are 
the  same,  and  that  the  sane  matter  is  in  issue. 
The  matter  must  have  been  heard  and  finally 
decided  (s.  13  of  the  Civil  Procedure  Code).  In 
1885  relations  of  a  deceased  proprietor,  alleging 
their  right  to  the  inheritance,  sued  for  a  declaration 
that  they  were  his  next  of  kin.  The  defendant 
set  up  a  title  as  direct  descendant,  claiming  to  be 
the  son  of  that  proprietor's  daughter.  The  first 
Court  decided  that  this  was  bis  true  parentage, 
and  dismissed  the  suit.  The  High  Court  main- 
tained the  dismissal,  not  upon  the  merits,  but  on 
the  grounds  that  the  suit  was  defective  for  want 
of  parties,  and  that  a  declaratory  decree  could  not 
be  made.  In  1888  the  same  plaintiffs,  having 
purchased  the  interest  of  the  parties  not  joined 
in  the  previous  suit,  brought  the  present  suit 
vnth  the  same  object,  against  the  same  defendant, 
whom  the  Subord  nate  Jrdge  (not  the  same 
officer  that  disposed  of  the  former  suit)  now  found 
not  to  have  been  the  son  of  the  said  daughter. 
A  Bench  of  the  High  Court-  (composed  of  Judges 
other  than  those  that  heard  the  former  appeal), 
having  examined  the  record  of  the  former  suit, 
reversed  the  Subordinate  Judge's  decision.  They 
declined,  however,  to  decide  whether  or  not  the 
latter  suit  was  barred  on  the  ground  of  res  judicata. 
But  intimating  that  they  would  have  affirmed  the 
judgment  of  the  lower  Court  in  the  former  suit  had 
it,  on  the  merits,  come  before  them,  they  preferred 
that  judgment   to   the   one  before  them,  and  gave 

VOL.   IV. 


[   RES  JUDICATA— con/d 

I  2.  ESTOPPEL  BY  JUDGMENT— con/rf. 

I    effect    to    this    opinion    by    reversing    the    latter. 

I    Held,  that  the  question  of  parentage  had  not  been 

I    heard    and    finally  decided    in    the    suit  of   1885. 

I  The  appeal  in  that  suit  had  put  an  end  to  any 
finality  in  the  decision  of  the  first  Court,  and  had 
not  led  to  a  decision  on  the  merit*.  There  was 
therefore  no  res  judicata  ;  but  unless  treated  as 
such,  the  judgment  in  the  former  suit  had  little 
or  no  bearing  on  the  question  as  afterwards  put 
in  issue  in  this.  That  issue  had  been  rightly 
decided  by  the  Subordinate  Judge  on  the  evidence, 
and  his  judgment  was  accordingly  maintained. 
Sheosagab  SrsGH  v.  Sitaram  Sixoh 

L  K  R.  24  Calc.  617 
Ii.  R.  24  I.  A.  56 
1  C.  W.  N".  290 


56. 


Prior  decree  be- 


tween the  same  parties  in  the  same  claim — Not 
arriving  at  a  final  decision.  In  a  former  suit 
between  the  same  parties  that  were  now  in  liti- 
gation, in  which  the  same  claim  upon  title  was 
made,  a  decree  dismissed  the  suit.  But  the 
judgment  in  the  former  suit  stated  that  it  was 
left  open  to  the  plaintiff  to  sue  again,  and  that  no 
matters  affecting  the  rights  of  the  parties  were 
decided  between  them.  Held,  that  the  prior 
decree  was  not  a  final  decision  within  the  meaning 
of  s.  13  of  the  Code  of  Civil  Procedure,  and  the 
defence  of  res  judicata  was  not  maintained.  Par- 
SOTAM  Gib  v.  Nabbada  Gib 

I.  Ii.  R.  21  AIL  505 

L.  R.  26  I.  A.  175 

3  C.  W.  N.  517 
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Possession    known       and 


acquiesced  in,  prior  to  adjudication — Siva- 
ganga  mnad  of  1^03 — Fraud.  A  suit  was  brought 
in  1886,  grounded  on  fraud  attributed  to  the 
lineal  ancestor  of  the  principal  defendant  in  ob- 
taining in  1803  the  grant  of  the  sanad  of  the 
Sivaganga  zamindari,  to  which  the  plaintiff 
claimed  title.  The  plaintiff's  Case  was  that  the  de- 
fendant's ancestor,  the  yoimger  of  two  brothers, 
had  fraudulently  caused  the  sanad  to  be  made  out 
in  his  own  name,  whereas  it  was  intended  to  be,  and 
ought  to  have  been,  a  grant  to  the  elder  brother, 
who  was  the  plaintiff's  lineal  ancestor.  Those 
through  whom  the  plaintiff  claimed  had  not 
made  any  such  charge,  although  they  had  know- 
ledge of  all  the  facts  connected  with  the  grant 
of  the  sanad  of  1803  to  the  younger  brother,  and 
with  the  long  possession  by  him  and  hLs  descend- 
ants, among  whom  there  had  been  litigation, 
resulting  in  a  decision  adverse  to  the  plaintiff's 
claim  as  to  the  ownership.  The  lower  Appellate 
CoTirt  and  the  High  Court  both  found  that  the 
alleged  fraud  had  not  been  proved.  Held,  that  this 
suit  could  not  be  maintained  to  re-open  the 
question.  Bala  Gomi  Vallaba  Tevab  r.  Peria- 
SAMi  Udayab  Tevab  .  I.  L.  R.  17  Mad.  384 
s.c.  Baxa  GorBi  Valla bha  Tevab  r.  Zamixdab 
OF  SHiVAGAyGA         .         .         Ii.  R.  21  I.  A.  93 

15  K 


10539 


DIGEST  OF  CASES. 


(     10540     ) 


RES  JUDICATA— contrf. 


2.  ESTOPPEL  BY  JUDGMENT— con^d 


58. 


Circumstances     and     evi- 


dence to  establish  existence  of  trust.    A 

claim  made  for  a  share  of  property  by  inheritance 
from  a  deceased  relation  who  had  been  in  joint  pos- 
session of  it  -with  the  defendant  ^\■as  met  by  the 
defence  that  the  estate  had  been  jointly  held  for 
religious  and  charitable  purpose:^  under  a  will,  the 
deceased  having  had  no  beneficial  or  heritable 
interest.  The  defendant  alleged  that  the  original 
o^^■ner  of  the  property  had  bequeathed  the  pro- 
perty in  trust  for  these  purposes.  The  claimant 
alleged  a  revocation  of  the  will,  and  denied  that 
there  was  such  a  trust.  One  of  the  contentions 
upon  this  appeal  was  that  the  plaintiff  was 
estopped  from  denying  the  existence  of  a  trust 
by  there  having  been  a  judgment  of  the  High 
Court,  in  a  prior  suit,  between  the  present  de- 
fendant and  the  widow  of  the  deceased,  that  judg- 
ment having  stated  that  the  trust  had  been  recog- 
nized by  him  who  was  now  defendant.  Held,  that 
this  was  not  within  s.  13,  Civil  Procedure  Code, 
the  matter  not  having  been  tried  and  determined 
in  that  siiit.  Held,  also,  that  another  prior  judg- 
ment, in  a  suit  brought  by  others  interested  in  the 
trust,  which  judgment  found  the  will  to  have  been 
revoked,  was  adm-ssible,  though  not  conclusive, 
evidence  against  him.  Bitto  Ktjnwar  v.  Kesho 
Prasad  Misr       .         .         I.  L.  R.  19  All.  277 

L.  E..  24  I.  A.  10 
1  C.  W.  K".  265 


59. 


Judgment      obtained      by 


fraud — Failure  to  appear  and  resist  order  grant- 
ing certificate.  P  died  in  1889,  leaving  a  daughter 
B.  P,  it  was  alleged,  had  made  a  will  appoint- 
ing certain  persons  his  executors.  The  executors 
applied  for  a  certificate  under  the  Succession 
Certificate  Act  (VII  of  1889)  to  recover  a  debt  due 
to  the  deceased's  estate  from  one  N .  B  opposed 
this  application,  and  claimed  the  certificate  for  her- 
self by  a  separate  application.  The  District  Judge 
rejected  i?'s  application,  and  issued  a  certifi.cate 
to  the  executors  on  the  14th  September  1892.  In 
the  meantime,  one  M  obtained  a  decree  against 
B  as  legal  representative  of  P,  and  in  execution 
bought  P's  right,  title,  and  interest  in  the  debt 
due  from  N-  On  the  12th  September  1892  M 
applied  for  a  certificate  under  Act  VII  of  1889 
to  recover  this  debt.  The  District  Judge  rejected 
this  appplication.  M  appealed  to  the  High  Court. 
To  this  appeal  the  executors  vere  made  parties 
at  their  own  request.  The  High  Court  reversed 
the  District  Judge's  order,  and  remanded  the  case 
for  disposal  on  the  merits.  Upon  the  remand  the 
executors  did  not  appear  before  the  District  Judge 
to  contest  M's  application,  and  the  District  Judge 
granted  him  a  certificate.  Thereupon  he  applied 
for  revocation  of  the  certificate  previously  granted 
to  the  executors  ;  and  the  executors  in  their  turn 
applied  for  revocation  of  the  certificate  granted 
to  him.  The  District  Judge  revoked  3/'s  certificate 
on  the  ground  that  he  had  fraudulently  concealed 
from  the  Court  the  previous  grant  of  a  certificate  to 
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the  executors.  Against  this  order  M  appealed  to 
the  High  Court,  contending,  inter  alia,  that  the 
executors,  not  having  resisted  his  application  for  a 
certificate  after  the  case  had  been  remanded  by 
the  High  Court,  were  estopped,  on  the  principle 
of  res  judicata,  from  applying  for  a  revocation 
of  the  certificate  granted  to  him.  Held,  that  the 
executors  were  not  stopped.  The  executors,  having 
applied  to  be  made  parties  to  the  appeal  pro- 
ceedings, were  bound  to  appear  in  the  Court 
below,  and  their  failure  to  do  so  disabled  them 
from  pleading  objection  such  as  the  collusive 
character  of  the  decree  and  JS's  want  of  title, 
but  it  did  not  operate  as  res  judicata,  especially 
when  there  was  reason  to  suspect  fraud  on  the 
part  of  M.  The  order  obtained  by  him  could  not 
have  the  effect  of  res  judicata,  unless  the  executors, 
being  called  on  to  dispute  it,  had  failed  to  do  so. 
A  party  to  a  proceeding  is  never  disabled  from 
showing  that  a  judgment  or  order  has  been  obtain- 
ed by  the  adverse  party  by  fraud.  MA>fCHHARAM 
V.  Kalidas  .  .  .  I.  Ij.  R.  19  Bom.  821 
60.  Decree     in    previous    suit 


defining  rights  of  a  party  to  a  subsequent 
suit — E^ect  of  such  decree  as  against  such  party 
until  set  aside  by  proper  procedure.  Where  there  is 
a  subsisting  decree  in  a  previous  suit  which,  as 
regards  the  subject-matter  of  a  subsequent  suit, 
would  take  effect  under  s.  13  of  the  Code  of  Civil 
Procedure,  it  is  not  open  to  the  party  whose  rights 
are  affected  by  such  decree  to  question  in  the 
subsequent  suit  the  validity  of  such  decree,  though 
it  might  have  been  open  to  such  party  in  a  separate 
suit  to  get  the  decree  set  aside.  Karamali  Rahim- 
hhoy  V.  Rahimhhoy  Hahibhoy,  I.  L.  R.  13  Bom.  137, 
referred  to.     Baxsi  Lal  v.  Ramji  Lal 

I.  L.  R.  20  All.  370 


6L 


Assignment    of    revenue — 


Assignee  of  Government  revenue — Interest  on  arrears 
—Ad  XII  of  l.'^Sl  (N.-W.  P.  Bent  Act),  s.  93  (i)— 
Act  XVIII  of  1873  {N.-W.  P.  Land  Revenue  Act), 
s.  US— Civil  Procedure  Code,  $.  13— Act  VIII  of 
1859  {Ciril  Procedure  Code),  s.  2.  Heldhv  Banerjee 
and  AiKMAN,  J  J.,  that  an  assignee  of  government 
revenue  cannot  sue  for  interest  on  arrears.  Bithal 
Das  V.  Harphul,  I.  L.  R.  6  All.  503,  referred 
to.  Where  A,  assignee  of  Government  revenue, 
sued  B  for  arrears  of  revenue  and  interest  thereon 
in  regard  to  one  khata,  and  got  a  decree  which  in 
eluded  interest,  and  in  a  subsequent  similar  suit 
in  regard  to  another  khata  B  again  resisted  .^'s 
claim  for  interest  : — Held,  by  Baxerji,  J.,  that  the 
fact  that  the  reasoning  upon  which  the  former 
judgment  was  based  was  equally  applicable  to  the 
second  case  did  not  give  the  former  judgment  the 
force  of  res  judicata  in  the  second  case.  Held  by 
AiKMAX,  J.,  th  t  the  former  judgment  did  operate 
as  res  judicata.  Balh'shan  v.  Kishan  Lal  I.  L.  R. 
11  All.  148,  and  Pahlwan  Singh  v.  Risal  Singh, 
I.  L.  R.  4  All.  55,  referred  to.  Chaxdi  Prasad 
v.  Mahendra  Mahendra  Singh  (1900) 

I.  L.  R.  23  All.  5 
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62. 


Civil  Procedure 


Code,  s.  13 — Assignment  of  the  Government  revenue 
■of  a  village  divided  into  "  khatas  " — Claim  for  interest 
■on  revenue  in  arrears — Decision  as  to  one  kfiata 
res  judicata  in  respect  of  other  khatas.  The  plaintiff 
was  assignee  of  the  Government  revenue  of  a  certain 
village.  The  village  was  divided  into  khatas,  but 
the  title  to  the  revenue  in  respect  of  each  and  every 
khcUa  was  one  and  the  same.  The  plaintiff  sued  to 
recover  arrears  of  revenue  due  in  respect  of  khata 
No.  29,  with  interest.  On  his  right  to  receive 
interest  being  disputed,  it  was  held  that  a  previous 
decision  of  a  competent  Court  between  the  same 
parties,  but  dealing  ^\-ith  a  claim  for  interest  due  on 
arrears  of  revenue  payable  in  respect  of  khata 
No.  47,  operated  as  res  judicata  as  to  the  claim 
with  regard  to  khata  No.  29.  Ex  parte  Ador,  11891} 
2  Q.  B.  574  ;  Madhavi  v.  Kelii,  I.  L.  R.  15  Mad. 
264  ;  Kunji  Amma  v.  Raman  Menon,  I.  L.  R.  15 
Mad.  494,  and  Balkishan  v.  Kishan  Lai,  1.  L.  R. 
11  AU.  148,  referred  to.  Chaxdi  Prasad  v.  Mahen- 
DBA    Mahendea  Srs-GH  (1901) 

I.  L,  E.  24  All.  112 


63. 


Decrees  for  cesses — Evidence 


— Presumption — Landlord  and  tenant — Decrees  in 
suit  for  road  and  Public  Works  cesses.  Previous 
decrees  for  cesses  at  a  certain  rate,  obtained  by 
a  landlord  against  a  tenant,  do  not  operate  as 
res  judicata  in  a  subsequent  suit  for  cesses  claimed 
at  a  higher  rate,  although  they  are  admissible  as 
Evidence  in  the  suit  and  may  raise  a*  presumption 
in  favour  of  the  tenant.  Ricketts  v.  Rameswar 
Mallia  (1900)      .         .      I.  L.  K.  28  Calc.  109 

64.  Judgment  of  higher  Court 

—Civil  Procedure  Code  (Act  XIV  of  1SS2),  s.  13 
— Suit  by  A  against  B  in  City  Civil  Court — Subse- 
quent suit  in  High  Court  by  B  against  A,  raising 
same  questions — Decision  first  arrived  at  in  High 
Court — Subsequent  trial  of  A's  suit  in  City  Civil 
Court — Effect  of  High  Court  judgment  as  res  judicata. 
A  instituted  a  suit  against  B  in  the  Madras 
City  CivU  Court.  B  subsequently  instituted  a  suit, 
in  the  Madras  High  Court  on  its  Original  Side, 
against  A.  The  parties  in  both  Courts  were  the 
same,  and  the  matters  in  controversy  between 
them  were  substantially  the  same.  The  latt-er  re- 
lated to  the  prescriptive  right  of  B  to  light  and 
air  in  respect  of  certain  ^vindows  situated  in  a 
wall  abutting  on  .^^'s  house.  Issues  were  framed 
in  both  Courts  relating  to  this  question.  By 
consent  ^'s  suit  in  the  City  Civil  Court  was  ad- 
journed from  time  to  time  to  await  the  final 
decision  of  the  High  Court.  This  was  duly  arrived 
at  in  a  judgment  of  an  Appellate  Court,  after 
which  A's  suit  came  on  for  hearing  in  the  City  Civil 
Court.  The  question  then  first  raised  and  con- 
sidered was  whether  the  decision  of  the  High 
Court  barred  the  trial  of  the  suit,  it  being  contend- 
ed on  behalf  of  A  that,  inasmuch  as  ^'s  suit 
had  been  filed  prior  to  fi's,  the  decision  in  B's 
suit  did  not   operate   as   a   bar.     Held,   that  the 
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suit  was  barred.  The  doctrine  of  res  judicata 
so  far  as  it  relates  to  prohibiting  the  re-trial  of  an 
issue,  refers,  not  to  the  date  of  the  commencement 
of  the  litigation,  but  to  the  time  when  the  Judge 
is  called  upon  to  decide  the  issue.  Balkishan  r. 
Kishan    Lai,    I.  L.  R.  11  All.  148,  approved  and 

followed.       GURTTRAJAMMAH  V.  VeNKATAKRISHNAMA 

Chetti  (1901)       .         .     I.  L.  B.  24  Mad.  350 
65.  Mistake  of  law — Civil  Pro- 


cedure Code  (Act  XIV  of  1882),  s.  13.  D  and  R 
were  divided  brothers.  R,  in  conjunction  with 
the  senior  of  his  two  ^sives,  and  to  the  exclusion 
of  the  junior  wife,  adopted  a  son  of  D  on  27th 
October,  1879.  On  the  same  day,  R  settled  some 
propei-ties  on  his  junior  wife  for  life,  with  remain- 
der to  his  daughter  by  her.  In  1885  R  died  : 
his  senior  wife  died  shortly  after,  and  in  1886  his 
adopted  son  also  died,  unmarried.  D  in  1890 
sued  the  surviving  widow  and  daughter  for  a 
declaration  that  he,  as  the  reversionary  heir  of 
the  deceased  adopted  son,  was  entitled  to  succeed 
to  the  properties  left  by  R  (including  those  settled 
on  the  widow  and  daughter)  after  the  lifetime 
of  the  A\idow.  The  claim  was  dismissed  in  so 
far  as  it  related  to  the  settled  property,  but  D  was 
declared  to  be  entitled,  as  reversioner,  to  the  other 
properties  left  by  R,  after  the  lifetime  of  the  widow . 
In  1891  D  died.  In  1897,  the  surviving  sons  of 
D  brought  the  present  suit,  in  which  they  claimed 
to  be  entitled  to  immediate  possession  of  the  pro- 
perties to  which  D  had  been  declared,  in  the  former 
suit,  entitled  subject  to  a  life  interest  in  the  widow. 
They  contended  that  the  decree  in  the  former 
suit  had  been  obtained  under  a  mistake  of  law. 
and  that  it  was  no  bar  to  the  present  suit.  Held, 
that  the  matter  was  res  judicata.  Kaveri  Ammal 
V.  Sastri  Ramier  (1902)  .  I.  L.  R.  26  Mad.  104 
66. Mortgage— Tra-rts/gr  of  Pro- 
perty Act  (IV  of  1882),  ss.  60,  92  and  93— 
Mortgage — Redemption — Decretal  money  not  paid  in 
vyithiti  the  time  limited  by  the  decree — Decree  not  in 
accordance  with  the  Transfer  of  Property  Act — 
Subsequent  suit  for  redemption  not  barred — Civil 
Procedure  Code,  ss.  13,  244.  The  plaintiffs 
brought  a  suit  for  redemption  of  a  usufructuary- 
mortgage,  and  obtained  a  decree  for  redemption, 
conditioned  on  their  paying  a  certain  sum  within 
a  time  specified  in  the  decree.  This  decee,  how- 
ever, instead  of  going  on  to  direct  that  in  default 
of  payment  by  the  due  date  the  property  should 
be  sold,  directed  that  if  payment  was  not  made 
within  the  time  fixed  the  "  judgment  should  be 
deemed  to  be  non-existent."  The  plaintiffs  did  not 
pay  the  decretal  amount  within  the  time  fixed, 
but  some  years  afterwards  brought  a  second  suit 
for  redemption  :  Held,  that  the  second  suit  was  not, 
under  the  circumstances,  barred,  either  by  reason 
of  an\-thing  contained  in  the  Transfer  of  Property 
Act,  1882,  or  by  s.  13  or  s.  244  of  the  Code  of  Civil 
Procedure.  Daiid  Hag  v.  Razi-ud-din,  I.  L.  R.  19 
All.  202,  overruled.     Sami   Achari  v.   Somasund- 
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ram  Achari,  I.  L.  R.  6  Mad.  119  ;  Periandi  v 
Angapfa,  I.  L.  R.  7  Mad.  423  ;  Karuthasami  v. 
Jaganatha,  I.  L.  R.  S  Mad.  47 S  ;  Ramunni  v. 
Brahma  Dattan,  I.  L.  R.  15  Mad.  366;  Rama- 
sami  V.  Sami,  I.  L.  R.  17  Mad.  96  ;  Vallabha 
Yaliya  Rajah  v.  Vedapuratti,  1.  L.  R.  19  Mad. 
40 ;  Nainappa  Chetti  v.  Chidambaram  Chetti, 
I.  L.  R.  21  Mad.  18  ;  Chaita  v.  Purum  Sookh, 
N.-W.P.  H.  C.  Rep.  (1867),  256;  Doobee  Singh 
V.  Jowkee  Rain,  N.-W.  P.  U.  C.  Rep.  (1868)  381  ; 
Sheikh  Golam  Hoosein  v.  Musvmat  Alia  Rvkhee 
Beebee,  N.-W.  P.  H.  C.  Rep.  (1871)  62;  Anrudh 
Singh  v.  Sheo  Prasad,  I.  L.  R.  4  All.  481  ;  Muham- 
mad Samiuddin  Khan  v.  Mannu  Lai,  I.  L.  R. 
11  All.  386  ;  Dondh  Bahadur  Rai  v.  Tek  Narain 
Rai,  1.  L.  R.  21  All.  251  ;  Gan  Savant  Bal  Savant 
V.  Narayan  Dhond  Savant,  I.  L.  R.  7  Bom.  467  : 
Hari  Ravji  Chiplunkar  v.  Shapurji  Hormasjl  Shet, 
I.  L.  R.  10  Bom.  461  ;  Maloji  v.  Sagaji,  1.  L. 
R.  13  Bo)ii.  567  ;  Roy  Dinkur  Doyal  v.  Sheo  Golam 
Singh,  22  W.  R.  172 ;  and  Natcab  Azimut  AH 
Khan  v.  Jowahir  Sing,  13  Moo.  I.  A.  404,  referred 
to.     SiTA  Ram  t;.  Madho  Lal  (f.  b.  1901) 

I.  L  R.  24  Ail.  44 


67. 


Question  of  title  raised   in 


rent  suit — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  13.  Where  a  question  of  title  was  de- 
cided in  a  suit  for  rent,  in  whicli  the  issue  was 
as  to  whether  the  relation  of  landlord  and  tenant 
existed  between  the  parties  :  Held  that  in  a  sub- 
sequent suit  brought  by  the  same  plaintiff  for  es- 
tablishment of  his  title,  the  decision  in  the  rent 
suit  does  not  operate  as  res  judicata.  Dwarka 
Nath  Roy  v.  Ram  Chand  Aich,  I.  L.  R.  26  Calc. 
428,  followed.  Radha  Madhab  Holdar  v.  Monohur 
Mukerji.  I.  L.  R.  15  Calc.  756,  distinguished.  Xitya 
Nvnda  Saekar  v.  Ram  Nakaix  Das  (1901) 

6  C.  W.  N.  66 


68. 


I'indiiigs  necessary 


to  support  decree — Limifation  Act  (XV  of  1877), 
s.  14 — '  Unable  to  entertain  suit ' — '  Other  causes  of 
a  like  nature  ' — Dismissal  of  previous  suit  for  non- 
joinder—Sch.  II,  Arts.  142  and  144  of  Act  XV 
of  1877 — Possession  under  decree  subsequcjitly 
reserved— Act  XV  of  1877,  Sch.  II,  Art.  29.  An 
appellate  judgment  operates  by  way  of  estoppel 
as  regards  all  findings  of  the  lower  Court,  which 
though  not  referred  to  in  it,  are  necessary  to  make 
the  appellate  decree  possible  only  on  such  findings. 
A  plaintiff  is  not  entitled  under  s.  14  of  the  Limi- 
tation Act  to  exclude  the  time  spent  in  prosecuting 
a  previous  suit  when  such  suit  \\as  dismissed  for 
non-joinder  on  findings  arrived  at  after  trial  and 
not  without  trial,  because  the  Court  was  unable 
to  entertain  the  suit.  Under  Art.  142,  Sch.  II, 
of  the  Limitation  Act,  limitation  runs  from  the 
date  of  dispossession,  and  no  fresh  starting  point 
is  given  because  the  party  dispos.'^esscd  subsequent- 
Iv  obtains  possession  under  the  decree  and  is 
ousted  from  possession,  when  the  decree  is  revers- 
ed.    Sayad  Nasrudin  v.  Voikatesh  Prabhu,  I.  L.  R. 
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5  Bom.  382,  followed.  Degumbury  Dossee  v.  Rajah 
Anundnath  Roy,  W.  R.  (1864)  43;  Firingee  Sahoo 
v.  Sham  Manjhee,  8  W.  R.  Civil  Rule  373,  and 
Dagdu  v.  Kalu,  I.  L.  R.  22  Bom.  733,  referred 
to.  Sch.  II,  Art.  9,  does  not  apply  when  the 
suit  is  substantially  for  possession  of  property,, 
though  the  plaintiff  avers  that  an  instrument  re- 
lied on  by  the  defendant  is  a  forgery.  Sundaram 
V.  Sithamvmcd,  I.  L.  R.  16  Mad.  311,  and  Abdul 
Rahim.  v.  Kirparam  Daji,  I.  L.  R.  16  Bom.  IS 6, 
followed.  Narayanan  Chetty  v.  Kenanammai 
AcHi  (1905)  .         .       I.  L.  E.  28  Mad.  33a 


I 


69. 


Bar    only  when 


jurisdiction  concurrent  as  regards  pecuniary  value 
as  well  as   subject -^natter — Effect    of    augmentation 
of   claim   by   subsequent  interest — Transfer  of   Pro- 
perty Act  (IV  of  18S2),  s.  85.     A  judgment  in  a 
previous    suit    does    not    operate    as    res    judicata 
in  a  subsequent  suit  in  respect  of  the  same  subject 
matter,  if  the  value  of  the  matter  of  relief  in  the 
subsequent   suit  is   above  the    pecuniary   limits  oi 
the  jurisdiction  of  the  Court,  which    decided  the 
previous    suit.     In    order  to  create  an  estoppel  the 
jurisdiction  of  the  two   Courts  must  be  concurrent 
as    regards    pecuniary   limit   as     well    as   subject- 
matter.     Rajah  Run  Bahadur  Singh    v.   Mussumut 
Lachoo  Koer,  L.  R.  12  I.  A.  23,  followed.      The 
augmentation  of  the  claim  in  the     first    suit  by 
subsequent   accrual   of    interest  will  prevent     the 
estoppel  operating.     Gopi  Nath  Chobey  v.   Bhagwat 
Pershad,   I.   L.   R.    10    Calc.     697,    distinguished. 
Pathuma    v.    Salimamma,    I.    L.    R.   8    Mad.     83,. 
distinguished.     Mortgage   suits  do  not  form  an  ex- 
ception to  this  rule  and  the  Legislature   cannot,   in 
the    absence    of    apt    provisions,    be    presumed    to 
have  intended  to  modify   the   rule   of  res   judicata 
hy   enacting    s.    85    of    the    Transfer    of    Property 
Act.     OblHer  :   S.   209  of  the  Code  of  Civil  Proce- 
■  dure  does  not  apply  to  mortgage    decrees.  Gieiya. 

ChETTIAR    v.    SaBAPATHY    MiJDALIAB    (1905) 

I.  L.  E.  29  Mad.  65. 


70. 


Res     judicata — 


Suit.  Where  after  a  remand  by  a  higher  Court, 
an  issue  was  raised  and  accepted  by  the  parties 
and  the  decision  become  final  owing  to  the 
abandonment  of  an  appeal.  Qucere  :  Whether  the 
decision  was  rts  jmlica'a  in  a  subsequent  suit  not- 
M  ithstanding  that  the  raising  of  the  issue  on  remand 
in  the  previous  suit  might  have  been  open  to 
objection.  Tiebhuwan  Bahadur  Singh  v.  Rames- 
war  Baksh   Singh  (1906)  .  L  L.  H.  28  All.  727 

10  C.  W.  N".  1065 
B.C.  L.  E.  33  I.  A.  15& 


71. Res  judicata — Suit 

disxiisscd  in  defendanfs  absence  on  plaintiffs 
failure  to  adduce  evidence — Fresh  suit,  if  barred. 
S.  13  of  the  Civil  Procedure  Code  is  no  bar  to  a 
fresh  suit,  when  the  previous  suit  was  dismissed 
in  the  defendant's  absence  on  the  failure  of  th&- 
plaintiff  to  adduce  evidence.      Radha  Prasad  Singh- 
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V.   Lai  Sakab  Rat,  I.  L.    R.   13  AU.  53,  referred 
to.     DoMA   Ram   v.    Raghit  Nath  Pakdit  (1905) 

10  C.  W.  N.  40 


72. 


Decision  in  pre- 


vious suit  that  an  agreement  barred  'plaintiffs  right 
— Such  decision  res  judicata  though  agreement 
time  hatred  at  date  of  subsequent  suit.  A  decision 
in  a  previous  suit  for  possession  of  property,  that 
an  agreement  to  sell  executed  by  the  owner  of  such 
property  in  favour  of  the  defendant  and  a  tender 
of  performance  by  the  defendant,  disentitled  the 
plaintiff  (who  was  found  to  have  purchased  with 
knowledge  of  the  agreement  and  tender)  to  pos- 
session, will  operate  as  res  judicata  in  a  subse- 
quent suit  between  the  same  parties  on  the  cause 
of  action.  The  fact  that  at  the  time  the  subse- 
quent suit  was  instituted  such  contract  of  sale 
had  become  unenforcible  by  the  Law  of  Limita- 
tion will  not  prevent  the  operation  of  the  bar, 
when  it  is  clear  from  the  judgment  in  the  pre- 
vious suit,  that  the  Court  did  not  intend  that  the 
defendant  should  bring  a  suit  for  specific  perfor- 
mance of  the  contract.  Adakkat,am  Chettiyak 
i:  Ramal^kga  (  hettiae  ( 1906) 

I.  L.  R.  29  Mad.  320 


1. 


3.  ADJUDICATIONS. 

Mention    of  cess  in  stirvey 


proceeding— Ji«ZtciaZ  determination.  He'd,  that 
■the  mention  of  a  cess  in  the  wajib-ul-urz  and  settle- 
ment proceeding  was  not  equivalent  to  a  judgment 
on  a  question  raised  so  as  to  preclude  adjudication 
on  the  merits.      Ram  Chund  v.  Zahoob  Ali  Khan 

1  Agra  135 

See    Ram  Chtjnd  v.  ZAfiooR  Ali  Khan 

1  Agra  134 


2. 

tation 


Entry  in  wajib-ul-urz — Limi- 


Held,  that  an  entry  in  the  wajib-ul-urz 
is  only  good  for  what  it  may  be  worth  as  evidence, 
and  cannot  be  held  to  be  like  a  judgment  or  to 
require  to  be  set  aside  by  a  regular  suit  subject 
to  a  limitation  calculated  from  the  date  of  the 
instrument.     Bhola  Singh  v.  Btjlr.4J  Singh 

1  Agra  233 

—  Application  under  Adminis- 


trator .<3«neral'8  Act  (XXIV  of  1867),  order 

on— Cm7  Procedure  Code  (Act  X  of  1887).  s.  13 
— Act  II  of  1S74,  s.  63 — "Suit.'^  An  application  by 
petition  und^r  s.  63  of  Act  II  of  1874  was  a  "  suit  " 
within  the  meaning  of  s.  13  of  Act  X  of  1877,  and 
therefore  such  an  application  was  barred  by  the 
disposal  of  a  former  application  in  the  same  matter 
under  the  same  section,  or  under  s.  60  of  Act 
XXIV  of  1867,  which  the  Act  of  1874  repealed  : 
■this  Wd,3  so  whether  the  order  was  one  for  pay- 
ment of  money  or  one  dismissing  the  petition.  S. 
63,  Act  n  of  1874,  contemplates  that  the  money, 
which  is  the  subject  of  the  petition,  may  be  claimed 
by  parties  other  than  the  applicant,  and  that  those 
parties  may  appear  and  be  represented  at  tlie  hear- 
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ing  ;  and  the  words  "  binding  on  all  parties  "  were 
interided  to  make  the  order  binding  upon  such 
parties  as  well  as  on  the  petitioner.  Smith  v.  Sec- 
retary OP  State.  In  the  matter  of  Act  II  of 
1S74     .         .         .        .     I.  L.  R.  3  Calc.  340 

Adjudication  in  accordance 


with  Oaths  Act— Oaths  Act  (X  of  1S73},  ss.  9 
and  11 — Question  of  title.  The  decision  of  a 
question  of  title  in  issue  between  the  parties  to 
a  suit  in  accordance  with  the  provisions  of  the 
Oaths  Act  Is  not  an  adjudication  which  will  operate 
as  an  estoppel  when  the  same  question  of  title  is 
again  raised  in  another  suit  between  the  same 
parties.  Keshava  Tharagan  v.  Rudr^^n  Xambc- 
DRi  .      .         .         .       L  li.  R.  5  Mad,  259 

Order     apportioning    com- 


pensation-money— Question  of  title — Land  Ac- 
quisition Act,  s.  39.  Under  s.  39  of  the  Land 
Acquisition  Act,  it  is  the  duty  of  the  Judge,  in 
apportioning  the  compensation  money  which  he 
is  directed  to  apportion,  to  decide  the  question 
of  title  between  all  persons  claiming  a  share  of 
the  money.  Semble  :  No  decision  under  the  Land 
Acquisition  Act  should  be  treated  as  res  judicata 
with  respect  to  the  title  to  other  pari,s  of  the  pro- 
perty belonging  to  persons  who  may  come  before  the 
Judge  under  s.  39.     Nobodeep  Chttnder  Chow- 

DHBY  V.  BrOJENDRO  LaLL  Roy 

I.  L.  R.  7  Calc.  408  :  9  C,  L.  R.  117 


6. 


Investigation  under  s.  331, 


Civil  Procedure  Code,  1877— Title,  qmiiion 
of — Possession.  An  investigation  under  s.  331  of 
the  Civil  Procedure  (ode  (prior  to  the  Amend- 
ment Act  of  1879^  was  limited  to  the  fact  of  posses- 
sion, and  was  no  bar  to  a  subsequent  suit  brought 
to  try  the  title  to  the  land  in  dispute.  Chinnasami 
Ptllai  v.  Krishna  Pallai  .  I.  L.  R.  3  Mad.  104 

7,  Order  for  abatement  of  suit 


— Difference  of  procedure  under  Civil  Procedure 
Codes,  IS'59  and  1877,  s.  371.  Certain  property, 
having  been  mortgaged,  was  sold  in  execution  of 
a  decree  against  the  mortgagor,  and  the  decree- 
holder  became  the  purchaser.  The  mortgagee  sub- 
sequently sued  upon  his  mortgage,  making  the 
purchaser  a  defendant,  but  pending  the  suit  the 
latter  died,  and  the  suit  was  not  revived  against 
his  representatives.  A  decree  was,  in  1876,  obtain- 
ed, and  in  execution  of  that  decree  the  property 
in  question  was  purchased  by  the  plaintiff,  who 
now  sued  to  recover  possession  of  the  same  fi-om 
the  representatives  of  the  purchaser  at  the  former 
execution  sale.  Held,  that  the  matter  was  not 
res  judicata  by  reason  of  the  mortgage  suit,  inas- 
much as,  that  suit  having  been  under  Act  Vlll 
of  1859,  the  abatement  had  not  the  effect  which 
such  an  abatement  under  Act  X  of  1877  would 
have  had,  112.,  being  a  bar  to  a  fresh  suit  in  the 
same  cause  of  action.  Nistabini  Debi  v.  Beojo 
Nath  Mookhopadhya     .         .    10  C.  Ij.  R.  229 
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"Withdrawal  from  suit  with 


8.  

permission  to  bring  a  fresh  suit — Civil  Pro- 
cedure Code,  1S59,  s.  97.  A  suit  is  not  barred  as 
res  jndicaia  because,  in  a  former  case  between  the 
same  parties,  and  in  the  same  cause  of  action,  the 
plaintiS,  after  the  evidence  had  been  recorded,  but 
before  final  judgment  was  passed,  obtained  the 
Court's  permission  to  withdraw  the  suit  with 
reservation  of  leave  to  bring  another.  Mona 
BiBEE  V.  OoMED  Ali         .         "^     16  W.  R.  276 


9. 


Dismissal  of  plea  of  set-ofE" 


— Subsequent  suit  for  same  claim.  The  plea  of  set- 
ofE  is  one  form  of  bringing  a  suit,  the  defendant 
becoming  in  regard  thereto  a  plaintiff,  and  he 
cannot  therefore  be  allowed  to  set  up  a  claim  for 
which  a  suit  had  been  previously  brought  by  him 
and  dismissed.  Abdoollah  Khan  v.  Sree- 
KAXTo  Peesab  Hajrah     .         .      15  W.  R.  252 


10. 


Landlord     and 


tenant — Sale  for  arrears  of  rent — Deposit  to  protect 
under-tenure — Set-off — Voluntary  payment.  L  and 
B,  the  holders  of  a  patni  estate,  granted  in  1856 
a  dar-patni  lease  to  8  at  an  annual  rent,  the 
lease  stipulating  that  S  should  have  full  power 
of  sale  and  gift,  but  should  not  sub-let  without 
the  patnidar's  consent.  The  lease  contained  no 
stipulation  for  the  registration  of  any  vendee  or 
donee.  In  1860  S  sold  the  dar-patni  lease  to  K, 
the  deed  of  sale,  which  was  duly  registered,  pro- 
viding for  mutation  of  names  in  the  patnidar's 
books.  No  such  mutation  was  ever  effected  by 
K,  who  was  never  recognized  as  their  tenant  by 
L  and  R,  the  rent  of  the  dar-patni  being  paid  in 
the  name  of  S.  In  1864  the  rent  due  from  the 
patnidars  being  in  arrear,  the  zamindar  proceeded 
to  sell  the  patni  under  Regulation  VIII  of  1819. 
Thereupon  K,  in  order  to  protect  his  undertenure, 
deposited  in  the  Collectorate,  on  17th  November 
1864,  a  •  sum  of  money,  on  which  the  sale  was 
stayed.  K,  beins  then  in  arrear  in  the  payment 
of  his  dar-patni  rent,  claimed  to  set-off  .the 
amount  deposited  in  the  Collectorate  against  the 
rent  due  to  L  and  R.  This  L  and  R  refused  to 
allow  and  they  brought  a  suit  in  the  Collector's 
Court  against  S  and  his  svireties  to  recover  the 
arrears  of  rent.  In  that  suit  K  intervened,  claim- 
ing the  benefit  of  the  set-off,  to  which,  however, 
the  High  Court,  on  26th  June  1866,  on  appeal, 
held  that  he  was  not  entitled,  the  deposit  being 
merely  a  voluntary  payment  by  K.  On  30th 
October  1867  K  brought  a  regular  suit  against 
S  and  L  and  R  to  recover  the  amount  of  the 
deposit  and  obtained  a  decree,  but  the  decision 
was  reversed  on  appeal  and  the  suit  dismissed 
for  want  of  jurisdiction.  On  6th  June  1869  K  filed 
his  plaint  in  the  proper  Court.  Held,  that  he  was 
entitled  to  recover  the  amount  deposited  by  him  in 
the  Collectorate,  and  that  the  suit  was  not  barred 
as  being  res  judicata  by  the  decision  of  26th  June 
1866.  Luckixarain  Mitter  v.  Khettro  Pal 
Singh  Roy 

13  B.  li.  R.  P,  C.  146  :  20  W.  R.  380 
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of  claim  dismissed  in  former  suit — Civil  Pro- 
cedure Code,  188-J,  s.  13.  In  a  suit  to  recover  a 
sum  of  money  due  as  wages,  the  plaintiff  alleging 
that  the  defendant  had  engaged  him  to  sell  cloth 
on  his  account  at  a  monthly  salary,  the  defendant 
claimed  a  set-off  as  the  price  of  cloth  which  he 
alleged  the  plaintiff  had  sold  on  his  account  on 
commission.  It  appeared  that  the  defendant 
had  previously  sued  the  plaintiff  to  recover  the 
same  amount  as  wa,s  now  claimed  by  way  of  set-off, 
as  being  due  for  the  price  of  cloth  sold  and  deli- 
vered by  the  defendant  to  him  ;  and  the  plaintiff 
(then  defendant)  pleaded  that  there  had  been 
no  sale  to  him,  but  the  cloth  had  been  delivered 
to  him  on  commission  sale.  The  suit  was  dismissed 
on  the  ground  that  there  was  no  proof  of  a  sale  of 
cloth,  and  the  question  whether  any  sum  was  due 
for  cloth  sold  on  commis^ion  sale  was  not  gone 
into.  The  cloth  now  alleged  to  have  been  delivered 
on  commission  sale  was  the  same  as  that  alleged 
in  the  former  suit  to  have  been  actually  sold  to 
the  plaintiff.  Held,  that  the  claim  for  such  set-off 
was  not  barred  under  the  provisions  of  s.  13  of 
the  Civil  Procedure  Code.  Amir  Zama  v.  Nathtt 
Mal  .         .         .         .     I.  li.  R.  8  All.  396 

12.  Order  of  former  Magistrate 

for   maintenance Criminal    Procedure    Code 

(Act  X  of  1872),  s.  536 — Maintenance  of  wife — 
Adultery  of  wife  subsequent  to  order  for  maintenance. 
A  husband,  upon  whom  an  order  to  make  an 
allowance  for  the  maintenance  of  his  wife  had  been 
made  under  s.  536  of  Act  X  of  1872,  objected  to 
the  payment  of  the  allowance  on  the  ground  that 
his  M-ife  was  living  in  adultery.  The  Magistrate, 
entertaining  this  objection,  disallowed  it,  on  the 
ground  that  the  charge  of  adultery  against  th& 
wife  was  not  established.  The  husband  subse- 
quently again  objected  to  the  payment  of  the  allow- 
ance on  the  same  ground.  The  Magistrate,  enter- 
taining the  second  objection,  allowed  it,  and  di- 
rected the  husband  to  discontinue  paying  the  al- 
lowance. His  order  was  based  on  proof  of  adultery 
by  the  wife  before  the  date  of  the  order  of  the 
former  Magistrate.  Held,  on  the  general  principal 
of  the  rule  of  res  judicata,  that  the  second  Magis- 
trate was  wrong  in  law  in  re-opening  matters 
already  adjudicated  upon,  and  his  order  directing 
the  discontinuance  of  the  allowance  on  the  ground 
of  facts  antecedent  to  the  former  Magistrate's 
order  must  be  held  to  be  illegal.  Laraiti  v.  Ram 
Dial         .         .         .         .     I.  L.  R.  5  All.  224 

13.  — 


—   Application    to    set  aside 
decree  after  refusal  by  Court  to  set  it  aside 

— Attachment  under  ex  parte  decree.  A  suit  was 
brought  against  T  and  an  ex  parte  decree  obtained 
against  him.  An  application  by  T  to  have  the 
decree  set  aside  was  dismissed.  The  defendant 
afterwards  applied  to  have  the  attachment  and 
all  the  proceedings  set  aside  and  declared  null  and 
void.     Quaere :  Wliether     the      former    refusal     to- 
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set  it  aside  would  be  a  bar  to  prevent  the  setting 
aside  by  the  Court.  Ladkuvarbhai  v.  Saksasg- 
n  Pabtabsaxg  Ji       .  7  Bom.  O.  C.  150 


RES  JUDICATA— conW. 


14. 


Previous     stiit     by      next 


firiend  dismissed  for  default — C»ri7  Procedure 
Code,  1SS2,  8.  loS  {Act  Till  of  1S59),  g.  US- 
Evidence  of  fraud  of  next  freind — Limitation.  A 
sued  in  1885  to  recover  certain  estat-e  from  B,  alleg- 
ing claim  under  his  adoption  which  took  place  in 
1865.  A  ?uit  to  recover  the  same  estates  had  been 
filed  on  behalf  of  A  by  his  next  friend  and  had  been 
■  dismissed  for  default  in  1872.  In  1875  A,  being 
still  a  minor,  relinquished  by  deed  his  claim  to 
the  estates  for  R  12,000,  but  now  alleged  that  he 
thought  he  was  relinquishing  it  only  in  favour 
of  the  defendant's  predecessor  in  title,  who  died 
in  1883  having  been  in  possession  of  the  estates 
since  1867.  The  plaintiff  attained  his  majority 
in  1878.  Held,  that  the  claim  was  re^  judicata, 
the  plaintiff  having  failed  to  prove  fraud  on  the 
part  of  his  next  friend,  and  that,  whether  the 
cause  of  action  arose  in  1865  or  1867,  it  was 
equally  barred  from  1879.  Per  Curiam — The  plea 
of  res  judicata  ordinarily  presupposes  an  adjudi- 
cation on  the  merit.s  ;  but  s.  148  of  the  Code  of 
Civil  Procedure  (Act  VIII  of  1859)  contains  a 
statntory  direction  that,  in  case  the  plaintiff  neg- 
lects to  produce  evidence  and  to  prove  his  claim 
as  he  is  bound  to  do,  the  Court  do  proceed  to 
decide  the  suit  on  such  material  as  is  actually 
before  it,  and  that  the  decision  so  pronounced 
shall  have  the  force  of  a  decree  on  the  merits, 
notwithstanding  the  default  on  the  part  of  the 
plaintiff.  Vexkatachalam  r.  Mahalakshmamma 
I.  li.  E.  10  Mad-  272 


15. 


Judgment  liable  to  appeal- 


Finality  of  judgment.  A  judgment  liable  to  appeal 
or  under  appeal  is  only  a  provisional  and  not  a 
definitive  or  final  adjudication,  and  cannot  operate 
as  res  judicata  during  the  interval  preceding  the 
appeal  or  the  interval  preceding  the  decision  of 
the  appeal.  Expl.  JY  of  s.  13  of  the  Civil  Pro- 
cedure Code  commented  on.  Kakarlapudi  Suri- 
yanarayana  Razu  v.  Shellamhuri  Shellamwa,  5  Mad. 
176,  and  Nilmru  v.  Niharu,  I.  L.  R.  6  Bom.  110, 
referred  to.  The  rule  of  res  judicata  contained 
in  8.  13  of  the  Code  applies  equally  to  appeals 
and  miscellaneous  proceedings  as  to  original  suit-s. 
Having  regard  to  its  main  object,  so  far  as  it 
relates  to  the  re-trial  of  an  issue,  it  refers  not 
to  the  date  of  the  commencement  of  the  liti- 
gation, but  to  the  date  when  the  Judge  is  called 
upon  to  decide  the  issue.  Where,  after  the 
commencement  of  the  trial  of  an  issue,  a  final 
judgment  upon  the  same  issue  in  another  case 
is  pronounced  by  a  competent  Court  (the  identity 
of  parties  and  other  conditions  of  s.  13  being 
fulfilled),  such  judgment  operates  as  res  judicata 
upon  the  decision,  original  or  appellate,  of  the 
issue  in  the  later  litigation.  Balkishax  r. 
KisHAS  Lal  .         .     I.  Ij.  R  11  AIL  148 


3.  ADJUDICATION.S— confrf. 


16. 


Award  aa  to  partition  in 


prior  arbitration  proceedings,  effect  of — 
Subsequent  suit  for  partition.  Disputes  having 
arisen  in  a  joint  Hindu  family,  the  parties  submitted 
the  question  of  partition  to  arbitrators,  who  passed 
an  award  thereon.  Both  parties  objected  to  the 
award  and  it  was  never  carried  into  effect.  On 
a  suit  for  partition  being  filed  : — Held,  that  such 
an  award  was  equivalent  to  a  final  judgment  and 
binding  on  the  parties  in  the  absence  of  positive 
evidence  that  both  parties  agreed  that  the  former 
state  of  things  should  be  restored,  and  that  there- 
fore the  present  suit  for  partition  could  not  be 
maintained.  Kkishxa  Paxda  f.  Balaeam  Panda 
I.  L.  R.  19  Mad.  290 

SrBBAEAYA  Chetti  V.  Sadasiva  Chetti 

L  L.  H.  20  Mad.  490 


17. 


Refusal  to  file  award — Cii-tl 


Procedure  Code,  i>S2,  ss,  13  and  020.  The  refusal 
of  an  application  for  the  filing  of  an  award  under 
s.  525,  Civil  Procedure  Code,  merely  leaves  the 
award  to  have  its  own  ordinary  legal  effect,  and 
it  cannot  be  contended  that  an  award  is  not  to 
be  relied  on  as  a  defence  in  a  suit  relating  to  the 
subject-matter  dealt  with  by  it,  only  because  such 
an  application  has  not*  been  granted.  Separable 
claims,  viz.,  (a)  to  share  property  by  right  of  in- 
heritance, and  (b)  for  the  office  of  lambardar,  had 
been  disposed  of,  on  the  reference  of  the  present 
parties,  without  the  intervention  of  a  Court  by  an 
arbitrator's  award  between  them.  An  application 
under  s.  525  had  been  rejected,  for  the  reason, 
among  others,  that  (6)  was  not  a  matter  of  civil 
jurisdiction.  Held,  however  that  the  present  stiit, 
which  was  grounded  on  (a),  was  barred  by  the 
award  made.  Muhammed  Newaz  Khan  r.  Alam 
Khan-        .         .         .         L  L.  R.  18  Calc.  414 

L.  R.  18  I.  A.  73 


18. 


Consent  decree — Decree     dis- 


missing party  from  suit.  In  1S39,  in  contempla- 
tion of  a  marriage  between  31  and  G,  a  deed  of 
settlement  was  exe<;uted  which  pro\ided  that, 
during  the  lifetime  of  M's  father,  half  of  the  rents 
and  profits  of  two  houses  in  Calcutta,  held  for  a 
term  of  years,  should  be  t^aken  by  him  and  half 
bv  G  ;  that  after  the  death  of  M's  father,  the  rent 
and  profits  shot4d  go  to  G  and  J/,  and  upon  the 
death  of  either  of  them  to  the  survivor  ;  and  after 
the  death  of  the  survivor  to  the  use  absolutely 
of  the  issue  of  the  marriage,  if  any.  The  father 
of  J/  died  in  1841,  and  G  on  the  23rd  of  Novem- 
ber in  the  same  year.  M,  on  the  21st  December 
1841.  shortly  after  the  death  of  her  htisband, 
married  A  S,  and  on  the  8th  of  April  1842  gave 
birth  to  a  child,  who  was  named  E  and  afterwards 
married  to  T.  M  died  in  1850.  By  A  S  she  had 
two  children,  the  plaintiff  and  a  son  G  S.  On 
the  7th  November  1859  E  and  her  husband  filed 
a  bill  of  complaint  in  the  Supreme  Court-,  Calcutta, 
against  the  trustees  of  the  settlement  of  1839, 
and  against  A  S  and  G  S,  who  was  then  an  infant. 
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in  which  she  claimed  to  be  entitled  to  the  proper- 
ties absolutely.  On  the  21st  of  June  1860  a  decree 
was  made  dismissing  the  suit  against  G  S,  and 
declaring  that  the  properties  covered  by  the  deed 
of  settlement  were  personalty.  In  the  present 
suit  it  was  objected  that  the  decree  of  the  Supreme 
Court  could  not  bind  G  8,  as  he  was  dismissed 
frftm  the  suit,  and  because  the  decree  was  a  decree 
by  consent.  Held,  that  the  decree  was  binding 
upon  G  S  and  persons  claiming  to  derive  their 
title  from  him.  A  consent  decree  is  as  binding  on 
the  parties  to  the  proceedings  in  which  it  is  made 
as  a  decree  made  after  a  contentious  trial.  In  re 
South  American  and  Mexican  Co.,  [1895]  1  Ch. 
37  ;  The  Bellcairn,  L.  R.  10  P.  D.  Wl  :  Nilaka- 
nand  v.  Padmanabha,  I.  L.  R.  IS  Mad.  1  ;  and 
Gajapathi  Radhika  v.  Gajapathi  Nilamani,  13  Moo. 
I.  A.  497,  referred  to.    Nicholas  v.  Asphar 

I.  li.  R.  24  Calc.  216 


19. 


—  Estoppel.     A 


judgment  by  consent  raises  an  estoppel  just  in  the 
same  way  as  a  judgment  after  the  Court  has  exer- 
cised a    judicial    discretion  in  the  matter.     Laksh- 

MISHANKAK  DeVBSHANKAR  V.    ViSHNURAM 

I.  L.  B.  24  Bom.  77 


20. 


Evidence — Civil 


Procedure  Code  (Act  XIV  of  1SS2),  s.  13.  A  con- 
sent decree  in  a  previous  suit  to  M-hich  the  parties 
in  a  subsequent  suit  are  parties,  being  a  decree 
of  a  Court  having  jurisdiction  over  the  subject- 
matter  of  the  suit  and  over  the  parties  is  ad- 
missible in  evidence  in  the  latter  suit.  Lala 
Shib  Lal  v.  Lala  Gouri  Prasad 

2  C.  W.  W.  174 

21.    Division      of     produce — 

N.-W.  P.  Rent  Act  (XII  of  1881),  s.  43— Land- 
holder and  tenant — Suit  to  recover  rent  in  kind 
— Duty  of  officer  appointed  to  divide  jroduce 
or  appraise  standing  crops.  Where,  under  s.  43 
of  the  North -Western  Provinces  Rent  Act, 
1881,  an  officer  is  appointed  to  divide  produce, 
or  estimate  or  appraise  a  standing  crop,  as 
between  a  landholder  and  his  alleged  tenant,  such 
officer  is  not  empowered  to  come  to  any  deci- 
sion as  to  the  liability  of  the  tenant  to  pay 
rent,  if  such  liability  is  denied.  If,  therefore, 
an  officer  appointed  for  the  purposes  of  s.  43  should 
take  upon  himself  to  determine  any  question  as  to 
the  liability  of  the  tenant  to  pay  rent,  bis  de- 
cision will  not  in  any  subsequent  suit  between  the 
parties  be  res  judicata.  Har^iarain  Singh  v.  Ram 
Nihora  Lal,  All.  W  My  Notes  (1903)40,  followed. 
Jafar  Khan  v.  Ghulam  Muhammad  (1903) 

I.  L  B.  25  All.  282 


22. 


Execution      of  decree- 


Limitation  Act  (XV  of  1877),  Sch.  II,  Art.  179 
— Application  in  execution  more  than  ■  three 
years  after  previous  application— Omission  on  part 
of  judgment-debtor  to  set  up  bar  by  limitation 
— Adjudication  on  application — Subsequent  appli- 
cation   in     execution — Objection   on     ground     that 
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previous  application  was  barred.  A  decree  was 
obtained  on  16th  March,  1893,  and  a  petition 
in  execution  was  presented  on  8th  February, 
1894.  The  next  petition  in  execution  was 
presented  on  2nd  July,  1897,  when  the  judg- 
ment-debtor, though  he  had  notice  of  it,  did 
not  raise  the  defence  of  limitation.  An  order 
was  passed  on  the  petition,  for  the  issue  of  a 
warrant  for  the  arrest  of  the  defendant,  and  the 
warrant  M'as  duly  issued.  Within  three  years  of 
that  petition  the  present  application  in  execution 
was  made,  when  it  was  objected  that,  as  the  appli- 
Crttion  in  1897  had  been  presented  more  than  three 
years  from  the  previous  application  in  1894,  it 
was  barred,  and  that  in  consequence  the  present 
application  must  also  be  barred.  Held,  that  it 
was  not  open  to  the  judgment-debtor  now  to 
raise  the  objection  that  the  application  of  1897 
was  barred.  He  had  had  notice  of  that  application 
and  had  raised  no  objection  to  it.  Execution 
had  been  ordered  in  pursuance  of  it,  which  was 
an  adjudication  on  the  application ;  that  order 
was  acted  on,  and  no  appeal  was  preferred  against 
it.  The  question  whether  the  application  of  1897 
was  barred  was  therefore  res  judicata.  As  the 
Court  which  had  ordered  the  execution  had  juris- 
diction to  determine  whether  the  decree  was 
ban-ed,  and  had  made  an  order  in  execution  of 
the  decree,  it  must  be  considered  to  have  deter- 
mined that  it  was  not  barred.  Mungul  Pershad 
Dichit  V.  Grija  Kant  Lahiri  Chowdhry,  L.  R.  8 
I.  A.  123,  followed.  Lakshmanan  Chetti  v.  Ktjt- 
TAYAN  Chetti   (1901)    .     I.  L.  B.  24  Mad.  669 


23. 


O&th.— Oaths  Act  (X  of   1873) 


— Decree  upheld  in  appeal  on  strength  of  oath 
— Final  adjudication.  A  suit  of  1898  had  been 
affirmed  on  appeal,  on  the  strength  of  an  oath 
taken  under  the  Oaths  Act.  Held,  that  it  was 
-a  confirmation  of  the  original  decree.  As  between 
the  parties,  a  decree  arrived  at  after  the  taking  of 
an  oath  on  a  question  of  fact  in  the  case  is  none 
the  less  a  final  adjudication.  Ahmed  '•.  Moidin 
(1901)     .         .         .  I.  L.  R.  24  Mad.  444 

24.  Bedemption — Transfer      of 

Property  Act  (IV  of  1882),  s.  92 — Decree  for  re- 
demption— Omission  to  execute — Maintainability 
of  subsequent  suit  on  same  mortgage — Civil  Proce- 
dure Code  (Act  XIV  of  1882),  ss.  13,244.  Where 
a  suit  for  redemption  has  been  instituted,  and  a 
decree  for  redemption  has  been  passed  therein, 
but  not  executed,  a  subsequent  suit  is  not  main- 
tainable for  the  redemption  of  the  same  mortgage. 
Vedapuratti  v.  Vallabha  Valiya  Raja  (f.  b., 
1902)  .         .  .       I.  li.  B.  25  Mad.  300 

25. Summary    proceeding — 

Bengal  Tenancy  Act  (VIII  of  1885),  s.  105  (103  A), 
s.  lOH- — Distinction  between  order  under  s.  105 
(103 A)  and  s.  106.  When  a  Revenue-officer  dis- 
poses of  an  objection  summarily  under  s.  105 
(103A  of  the   amended  Act)  of  the  Bengal  Tenancy 
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Act  (VIII    of    1885), 
cedure  laid  down  in 
for  the  trial  of  sixits, 
to  appeal  or  second 
effect  of  res  judicata. 
Choivdhrani,  I.  L.  R. 
erolained.     Kubban 

26.  


\rithout  adopting  the  pro- 
the  Code  of  Civil  Procedure 
,  his  order  will  not  be  open 
appeal,  nor  will  it  have  th© 
DeTign  Kazi  v.  Nobin  Kissori 
24  Calc.  462,  discussed  and 
Ali  v.   Jafar  Ali  (1901) 

I.  li.  K.  28  Calc.  471 

Incidental  or  collateral 
issues — Res  jvdicata  in  rent  suits — Adjudication 
upon  title  to  the  land  in  rent  suits,  when  res  judi- 
cata in  a  subsequent  title  suit.  Where  in  a  suit 
for  rent  the  defendant  denies  the  relationship  of 
landlord  and  tenant  and  either  sets  up  the  title 
of  a  third  person  to  the  land  for  which  rent  is 
claimed,  or  pleads  that  she  is  not  in  occupation 
of  the  land  or  that  the  tenancy  which  existed 
has  expired,  the  only  material  issue  to  be  decided 
in  the  suit  is  whether  the  relationship  of  landlord 
and  tenant  subsisted  between  the  parties  for  the 
period  covered  by  the  suit  and  the  issue,  if  any, 
raised  as  to  the  title  to  the  land  is  an  incidental 
or  collateral  issue  not  necessary  for  the  decision 
of  the  suit ;  therefore  the  adjudication  on  this 
latter  issue  cannot  operate  as  res  judicata  in  a  sub- 
sequent suit  between  the  parties  for  the  establish- 
ment of  title  to  the  land.  Srihari  Banerjee  v. 
Khitish  Chandra  Roy  Bahadur,  I.  L.  R.  24  Calc. 
S69,  Run  Bahadur  v.  Lucho  Koer,  I.  L.  R.  11  Calc. 
{P.  C.)  301,  and  Dwarka  Nath  Roy  v.  Ram 
Chand  Aich,  3  C.  W.  N.  266 :  s.c.  I.  L.  R.  25 
Calc.  {F.  B.)  428,  referred  to.  But  where  in  a 
rent  suit,  the  alleged  tenant  denies  the  plaintiff's 
title  to  the  land  and  sets  up  his  own  title  to 
the  same,  the  issue  as  to  the  title  to  the  land 
becomes  a  substantial  issue  in  the  suit,  and  the 
decision  of  the  Court  on  the  question  of  title 
becomes  res  judicata  in  a  subsequent  suit  between 
the  parties  for  establishment  of  title  to  the  land. 
Raj  Krissen  Mukerjee  v.  Radhamadhab  Haldar,  21 
W.  R.  349,  Radhamadhab  Haldar  v.  Monohur 
Mukerjee,  I.  L.  R.  15  Calc.  756,  and  Kasiswar 
Mukhopadhya  v.  Moheyidra  Nath  Bhandari,  I.  L. 
R.  25  Calc.  136,  referred  to.  Where  in  a  suit 
brought  by  the  plaintiff  against  the  defendant 
for  rent  in  respect  of  an  lleged  jama  oi  R7  the 
defendant  pleaded  that  he  did  not  hold  any  separate 
jama  of  H  7  under  the  plaintiff,  but  that  the  lands 
covered  by  the  suit  were  included  in  9.  jama  of 
R33  and  odd,  which  they  held  under  the  plaintiff, 
and  the  Court  held  that  the  defendant  did  not  hold 
any  separate  jama  of  R7  under  the  plaintiff  and 
the  lands  of  the  alleged  jama  were  included  in  the 
defendant's  jama  of  R33  odd :  Hdd,  that  the 
decision  that  the  lands  were  included  within  the 
defendant's  jama  of  R33  odd,  was  not  necessary 
for  the  decision  of  the  suit,  and  consequently  could 
not  be  res  judicata  in  a  subsequent  suit  brought  by 
the  plaintiff  against  the  defendant  for  the  declara- 
tion of  his  title  to  those  lands  and  for  khas  pos- 
sessin  thereof.  Sahadeb  Dhali  r.  Ram  Rttdra 
Haldar  (1906)         .         .         10  C.  W.  N.  820 
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27. 


Adjudication 


in  previous  suit  between  co-defendants,  in  active 
opposition,  res  judicata  in  subsequent  suit  between 
such  defendants.  An  adjudication  between  co- 
defendants  in  a  previous  suit  on  a  point  actively 
contested  between  them,  operates  as  res  judicata 
in  a  subsequent  suit  betweeii  them,  in  which  they 
are  arrayed  as  plaintiff  and  defendant  Zamorin 
of  Calicut  V.  Narayanan  Mussad,  I.  L.  R.  22  Had. 
323,  followed.  Ramanuja  Ayyangar  v.  Narayana 
Ayyanagar,  I.  L.  R.  18  Mad.  374,  distinguished. 
Kandiyil  Chekiya  Cha>-dtt  v.  Zamorin  ov 
CALicrr  (1905)  .  I.  L.  E.  29  Mad.  515 
28. Decision  in  pre- 
vious suit  binding  as  res  judicata  between  the  co- 
defendants  if  the  matter  in  issue  in  the  subsequent 
suit  actively  contested  at  previous  trial.  A  deci- 
sion in  a  previous  suit  on  a  matter  raised  and 
actively  contested  between  co-defendants  in  such 
suit  will  operate  as  res  judicata  in  a  subsequent 
suit  in  which  such  co-defendants  are  arranged 
as  plaintiff  and  defendant.  Kandiyil  Cheriya 
Chandu  v.  T^c  Zamorin  of  Calicut,  I.  L.  R.  29 
Mad.  515,  followed.  The  fact  that  the  defendant 
in  the  previous  suit  had  no  right  of  appealing 
against  the  decision  because  the  suit  was  dismissed 
will  not  affect  the  operation  of  the  bar,  when  such 
defendant  having  the  right  to  be  joined  as  a 
plaintiff  chose  to  contest  the  suit  as  a  co-defendant. 
The  FuU  Bench  decision  in  Somasundara  MudaH 
V.  Kulandai  Velu  PiUni,  I.  L.  R.  28  Mad.  457, 
is  not  in  conflict  with  Kandiyil  Cheriya  Chandu 
V.  The  Zamorin  of  Calicut,  I.  L.  R.  29  Mad. 
515.  Where  a  decision  dismissing  a  suit  is  in 
fact  wholly  against  the  defendant,  such  defendant 
can  appeal  against  it.  Krishna  Chandra  v.  Mohesh 
Chandra  Saha,  9  C.  W.  N.  584,  approved.  Yusttp 
Sahib  v.  Durgi  (1907)  .  I.  L.  E.  30  Mad.  447 


29. 


—  Fraud — Res  judicata — Suit    to 


set  aside  a  decree  on  the  ground  of  fraud — Sole 
question  raised  in  the  suit  already  decided  in  pro- 
ceedings under  s.  108  of  the  Code  of  Civil  Proce- 
dure. In  a  suit  to  set  aside  a  decree  as  having 
been  obtained  against  the  plaintiff  by  fraud, 
substantially  the  only  ground  relied  upon  was  that 
the  suit  had  been  improperly  instituted  against 
the  plaintiff  as  of  full  age  when  in  fact  he  was 
a  minor.  This  had  been  decided  against  the 
plaintiff  in  earlier  proceedings  l)etween  the  parties 
under  s.  108  of  the  Code  of  Civil  Procedure.  Held, 
that  the  suit  was  not  maintainable.  Puran  Chand 
V.  Sheodat  Rai,  I.  L.  R.  29  All.  212,  followed. 
Khagsndra  Nath  Mahata  v.  Pran  Nath  Roy,  I.  L. 
R.  29  Calc.  395,  distinguished.  .  Niadar  Mal  v. 
Raitn-ak  HtrsAiN  (1907)     .      I.  L.  E.  29  All.  608 

30. Collector's      decision — Civil 

Procedure  Code  {Act  XIY  of  1882),  s.  13— Collector's 
decision  under  s.  13  of  Act  III  of  1895  not  questionable 
in  subsequent  suit  in  Civil  Courts.  Under  s.  13 
of  Act  III  of  1895,  the  Collector  has  jurisdiction 
to  determine  whether  lands  are  the  emoluments 
of  an  oflSce  or  not,  and  the  parties  to  the  proceed 
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ing  are  debarred  by  s.  13  of  the  Civil  Procedure 
Code  and  the  general  principles  of  res  judicata  from 
re-agitating  tlie  same  question  subsequently  in  a 
Civil  Court.  Balijepalli  Seshay ya  v.  Balijepalli 
SuBBAYYA  (1906)  .         .     I.  L.  R.  30  Mad.  320 

31.  ^  Decision  of  Court    under 

Land  Acquisition  Act  (I  of  1894) — Res 
judicata — ApjMrtionment  of  compensation — Property 
held  under  the  same  title.  A  decision  of  the  Court 
with  respect  to  the  apportionment  of  compensation 
money  under  the  Land  Acquisition  Act  should  not 
be  treated  as  res  judicata  affecting  other  parts  of 
the  claimant's  property  held  under  the  same  title. 
Nobodeep  Chimder  Chowdhry  v.  Brojendro  Lall  Boy, 
1.  L.  B.  7  Calc.  406,  and  MaJiadevi  v.  Neelamani, 
I.  L.  B.  20  Mad.  2fi9,  referred  to.  Bam  Chundra 
Singh  V.  Madho  Kumari,  I.  L.  B.  12  Calc.  484, 
distinguished.  Diegaj  Deo  v.  Kali  Charan 
Sns'GH  (1907)      .         .     L.  I.  E.  34  Calc.  466 


32. 


—    Suit  by  person  represent- 


ing debutter  estate — Bepresentation  in  suit 
by  person  acting  under  the  authority  of  shebait — Bes 
judicata — Identity  of  subject — Judgment  in  pre- 
vious suit — Admissihilitif — Evidence  Act  {I  of  1872), 
s.  13.  A  decision  obtained  in  a  suit  instituted 
In  his  own  name  by  a  person  who  was  in  possession 
of,  and  had  authoritj'  to  represent  the  debutter 
©state  under  an  arpannama  from  the  shebait  and 
who  in  fact  did  represent  the  debutter  estate,  is 
binding  on  a  succeeding  shebait  on  the  principle  of 
the  case  of  Prosunno  Kiimari  v.  Golab  Chand,  L.  B. 
2  I.  A.  145  ;  Gora  Chand  v.  Makhun  LaU,  11  C.  W. 
N.  489  :  s.c.  6  C.  L.  J.  404  ;  Venkayya  v.  Suramma, 
I.  L.  B.  12  Mad.  235  ;  Badhabai  v.  Anantrav,  I. 
L.  B.  9  Bom.  198,  referred  to.  For  purposes  of 
res  judicata  it  is  not  essential  that  the  subject- 
matter  of  litigation  should  be  identical  with  the 
subject-matter  of  the  previous  suit.  Baja  of  Pitta- 
pur  V.  Baja  Bao  Buchi,  L.  B.  12  I.  A.  16  ;  Bal- 
kishan  v.  Kishan  Lai,  I.  L.  B.  11  All.  148  ;  Moni 
Boy  V.  Bajbunsee  Kooer,  25  W.  B.  393,  refer- 
red to.  The  scope  of  the  former  litigation  and 
the  question  raised  and  decided  therein  must 
be  determined  by  leference  not  merely  to  the 
decree,  but  also  to  the  judgment,  and  it  need 
be,  to  the  pleadings.  Kurratulain  v.  Peara  Saheb, 
9  C.  W.  N.  938:  s.c.  L.  B.  32  I.  A.  244, 
referred  to.  Held,  that  the  previous  judgment 
rehed  on  in  this  case  did  not  operate  as  res 
judicata,  but  was  admissible  in  evidence,  if  not 
under  s.  13,  Evidence  Act,  in  proof  of  all  the 
facts  found  therein,  at  least  to  the  extent  in- 
dicated by  Geidt,  J.,  in  Abinash  Chandra  v. 
Paresh  Nath,  9  C.  W.  N.  402.  Ranjit  Sinha 
Bahadtjb  v.  Basunta  Kumar  Ghose  (1908) 

12  C.  W.  N.  739 

33.     Questions    not    necessary 

for  determination — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  13.  The  decision,  in  a  former 
suit,  of  questions  not  absolutely  necessary  for  the 
determination  of  that  suit,  cannot  be  regarded  as 
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res  judicata  between  the  same  parties  in  a  later 
suit.  Poorendra  Nath  Sen  v.  Hemangini  Dasseb 
(1908)      .         .         .         .     12  C.  W.    N".  1002 

4.  JUDGMENTS  ON   PRELIMINARY  POINTS. 
1.  Dismissal  without  trial  on 


the  merits — Hearing  and  determination  of  cause  of 
action.  A  suit  on  the  same  cause  of  action  and 
between  the  same  parties,  as  a  former  suit  which 
was  summarily  dismissed  without  being  tried  on 
its  merits,  is  not  one  on  a  cause  of  action  which 
has  been  heard  and  determined  by  a  Court  of 
competent  jurisdiction  in  a  former  suit.  Shokhee 
Bewa  v.  Mehdee  Mundtil  .  9  "W.  R.  327 
2.  Decision    "without  trial  on 


merits — Former  judgment  on  technical  defect  or 
irregidarity.  A  former  judgment  which  proceed- 
ed wholly  upon  a  technical  defect  or  irregula- 
rity in  the  proceedings,  and  not  upon  the  merits 
of  the  case,  is  not  a  bar  to  a  subsequent  suit  for 
the  same  cause  of  action.  Ram  Nath  Roy  Chow- 
dhry V.  Bhagbtjt  Mohaptttttjr 

3  W.  R.  Act  X,  140 

3. Case  decided  on 

technical  ground.  The  cause  of  action  between 
two  parties  cannot  be  said  to  be  a  res  judicata 
if  the  first  case  was  disposed  of  on  appeal  on 
a  purely  technical  point,  even  though  the  suit 
was  decided  on  its  merits  in  the  Court  of  first 
instance.  Mokoond  Naeain  Deo  v.  JoNARDOiir 
Dey  Burnick       .         .         .  15  W.  R.  208 

4,  Suit    dismissed      as    being 

premature — Suit  for  same  subject  subsequently 
brought.  A  suit  dismissed  as  being  prematurely 
brought  is  not  a  res  judicata  in  a  subsequent 
suit  brought  at  the  proper  time.  Elahee  Bttksh 
V.  Shed  Narain  Singh       .         .     17  W.  R.  360 


5. 


Previous  suit   dis- 


missed as  premature — Civil  Procedure  Code,  s. 
13 — Omission  to  give  notice  under  Transfer  of 
Property  Act,  s.  132.  A  suit  by  the  assignee  of 
a  mortgage  bond  against  the  mortgagor  was 
dismissed  on  the  ground  that  the  plaintiff  was  not 
entitled  to  sue  for  want  of  notice  to  the  defendant 
under  s.  132  of  the  Transfer  of  Property  Act. 
The  plaintiff  then  gave  express  notice  of  the 
assignment  to  the  mortgagor,  and  sued  on  the 
bond  again.  Held,  that  the  claim  was  not  res  judi- 
cata, and  the  second  suit  was  accordingly  not  pre- 
cluded by  s.  13  of  the  Code  of  Civil  Procedure. 
Ramireddi   v.    Sttbbareddi 

I.  li.  R.  12  Mad.  500 

6.    ~  Suit  dismissed  as  not  beings 

proper  remedy — Subsequent  suit  on  same  cause 
of  action — Civil  Procedure  Code,  1859,  ss.  2  and  7. 
The  first  defendant  mortgaged  certain  lands  to. 
plaintiff  by  way  of  zur-i-peshgi  lease,  under  which 
the  latter  entered  into  possession.  The  first 
defendant  afterwards  gave  a  ticca  of  the  lands  to^ 
the  second  defendant,  who  turned  the  plaintiff  out 
of  possession   before  the   term   of  the   zur-i-peshgi 
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lease  had  expired.  Plaintiff  then  sued  the  first 
and  second  defendants,  basing  his  cause  of  a<;tion 
on  the  dispossession  by  the  second  defendant, 
and  praying  for  the  recovery  of  the  mortgage- 
money  by  sale  of  the  mortgaged  property.  The  suit 
was  dismissed,  the  Judge  observing  that  plaintiff's 
proper  remedy  was  to  bring  a  suit  for  possession. 
Plaintiff  then  brought  a  subsequent  suit  for 
possession  against  the  same  parties  and  on  the 
same  cause  of  action.  The  defendants  objected 
that  the  suit  was  barred  under  ss.  2  and  7, 
Act  VIII  of  1859,  but  the  contention  was  over- 
ruled. Deodhaei  SrKGH  r.  Lalla  Sewsaeuis 
Lal  .         .         .  3  C.  L.  E.  395 


7. 


Smt  struck  off  for  default 


— Beng.  Reg.  XXVI  of  IS  14 — Decision  of  suit — 
Civil  Procedure  Code,  1S59,  s.  14S.  Where  a  suit 
had  been  struck  off  the  file  on  default  under  the  old 
law.  Regulation  XXV I  oi  1814  ("  kharij  "  being  the 
word  used),  it  was  held  that  there  was  no  "  deci- 
sion "  such  as  is  contemplated  by  s.  148  of  the  Civil 
Procedure  Code,  1859.  Gxtxga  Ram  v.  Khem 
N.\BAIX  POOREE  .  .  .     11 W.  R.  250 


8. 


Dismissal  of  suit 


i 


for  default  in  appearance  of  parties — Remanded 
case.  When  a  suit  has  been  remanded  by  the 
Appellate  Court  and  then  dismissed  by  the  Court  of 
first  instance  for  non-appearance  of  the  parties, 
the  plaintiff  is  not  debarred  thereby  from  bringing 
another  suit  upon  the  same  cause  of  action  against 
the  same  defendant.  RAGHrxATH  Sisgh  r.  Ram 
Kumar  Ma:sdal 

5  B.  Ii.  R.  Ap.  64  :  14  W.  R.  81 

0. Dismissal  of  s^tit 

for  default  in  appearance — Suit  for  rent — Subse- 
quent suit  for  possession — Civil  Procedure  Code 
(Act  X  of  1877),  s.  13.  In  1870  two  plots  of  land 
numbered  155  and  147,  belonging  to  the  same 
owner,  were  sold  in  execution  of  a  decree.  The 
purchaser  of  plot  155  sold  it  to  A,  who  in  1873 
sued  the  tenant  of  a  portion  of  the  land  for  rent. 
In  this  suit  A  prayed  that  it  might  be  declared 
that  he  was  the  owner.  The  tenant  alleged  that 
B,  the  purchaser  of  plot  147,  was  the  owner  of  the 
land  in  respect  of  which  rent  was  sought  to  be 
recovered,  and  B  was  made  a  party  to  the  suit. 
At  the  hearing  A  did  not  appear,  and  the  suit  was 
dismissed  for  default.  Subsequently  A  sold  plot 
155  to  the  present  plaintiff,  who  now  sued  for 
possession.  HeM,  that  the  suit  was  not  barred 
as  res  judicata.  Gobind  CnrxDER  Addya  v. 
Afzttl   Rabbani 

I.  L.  R.  0  Cale.  426  :  12  C.  L.  R.  29 


10. 


Suit  for  share  of 


joint  family  property.  A,  one  of  three  members  of 
an  undivided  Hindu  family,  mortgaged  his  share 
in  the  immoveable  family  property  to  B.  The  mort- 
gage recited  that  the  money  was  raised  in  order  to 
enable  A  to  sue  his  co-parceners  for  partition  of 
the    family    property    and    possession  of    his  share 
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therein.  A  subsequently  did  bring  a  suit  with 
that  object  against  his  co-parceners,  but  allowed 
it  to  be  dismissed  against  him  for  default.  B  now 
brought  a  suit  against  A  and  his  co-parceners  for 
possession  of  A's  share  in  such  famUy  property. 
Held,  that,  as  it  was  not  made  out  that  ..4  in  bring- 
ing his  suit  had  acted  as  the  agent  of  B  and  at 
B's  request,  B's  suit  was  not  barred  by  the  dismis- 
sal of  B's  suit.     Krishxaji  Laksh5ia>'    Rajvade 

V.    SiTARAM    MrEARRAV    JakHI 

I.  Ii.  R.  5  Bom.  496 


U. 


Civil     Procedure 


Code,  1859,  ss.  2  and  170 — Hindu  widow — Rever- 
sioner. A,  a  Hindu  widow,  brought  a  suit  to  re- 
cover possession  of  her  husband's  share  of  certain 
joint  property.  After  partially  examining  some 
other  witnesses,  she  cited  the  defendant  as  a 
witness,  and,  on  his  failure  to  attend,  her  suit 
was  dismissed.  After  the  death  of  the  widow, 
her  daughter  sued  the  same  defendant  on  behalf 
of  her  two  minor  sons,  as  being  entitled  in  reversion 
to  their  grandfather's  share,  to  recover  the  share 
which  was  the  subject  of  the  former  suit  :  the 
defendant  was  summoned  as  a  witness,  but  failed 
to  attend.  Held,  that  the  suit  was  not  barred 
under  s.  2,  Act  VIII  of  1859,  as  being  res  judicata, 
until  it  was  shown  that  the  former  decree  had  been 
obtained  after  a  fair  trial  of  the  right,  so  as  to  bind 
not  only  the  widow,  but  the  reversioners.  The 
defendant  having  failed  to  attend  and  give  evi- 
dence on  this  point,  the  Court  was  justified  in 
giving  the  plaintiff  a  decree  under  s.  170,  Act  M^II 
of  1859.  Bbammoye  Dassee  v.  Kristo  Mohux 
MooKERJEE  .  1.  Ii.  E,  2  Cale.  222 


12. 


Rejection    of    plaint     for 


non-appearance  of  plaintiff — Possessory  suit 
in  ilamlatdars  Court  and  in  Civil  Court — Bom. 
Act  III  of  1876,  s.  13— Specific  Relief  Act  (I  of 
1877),  s.  9— Civil  Procedure  Code  {Act  X  of  1877), 
s.  13.  A  plaintiff,  whose  plaint  has  been  rejected 
for  default  of  appearance  in  the  Mamlatdar's  Court 
under  Bombay  Act  III  of  1876,  s.  13,  cannot  bring 
another  possessory  suit  on  the  same  cause  of  action 
in  the  Civil  Court  under  s.  9  of  the  Specific  ReUef 
Act  I  of  1877  ;  for  the  rejection  of  a  plaint  under 
s.  13  of  Bombay  Act  III  of  1876,  by  reason  of  the 
failure  of  the  plaintiff  to  attend  with  his  proofs 
on  the  day  appointed,  is  a  hearing  and  final  decision 
of  the  suit  within  the  meaning  of  s.  13  of  the 
Code  of  Civil  Procedure  (Act  X  of  1877),  and  upon 
I  the  rejection  of  the  plaint  the  question  in  the  suit 
becomes  res  judicata.  Ramchaxdra  v.  Bhikibai 
I.  Ii.  R.  6  Bom.  477 

See  Ramchaxdra  Balaji  Phadmi  r.  Narsdsha- 

CHARYA    NeDUXATH    AcHARYA   KaTTI 

I.  Ii.  E.  24  Ecm.  251 

where  the  above  decision  was  dissented  from. 

13. Dismissal  of  suit 

for    default — Difference    in    cau^e    of   action — Civil 
Procedure  Code,  ss.  13,  102,   103.     The  dismissal  of 
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a  suit  in  terms  of  s.  102,  Civil  Procedure  Code,  is 
not  intended  to  operate  in  favour  of  the  defendant 
as  res  judicata.  When  read  with  s.  103,  it  preclu- 
des a  fresh  suit  in  respect  of  the  same  cause  of 
action,  referring,  irrespectively  of  the  defence  or 
the  relief  prayed,  entirely  to  the  grounds,  or  alleged 
media,  on  which  the  plaintiff  asks  the  Court  to 
decide  in  his  favoiir.  Brother's  sons,  as  nearest 
agnates  of  a  deceaesd  proprietor,  sued  for  a  decree, 
declaring  that  a  gift,  before  then  made  by  the 
widow  in  favour  of  her  daughter's  son,  of  the  estate 
of  her  late  husband,  would  not  operate  against  their 
right  of  succession  on  her  death.  A  prior  suit 
before  the  date  of  the  gift,  brought  by  two  of  the 
plaintiffs  for  a  decla,ratory  decree,  and  an  injunction 
restraining  the  widow  from  alienating  the  same 
estate  had  been  dismissed  under  the  provisions  of 
ss.  102  and  103,  Civil  Procedure  Code  (Act  X  of 
1877).  Held,  that  the  causes  of  action  in  the  two 
suits  were  not  identical,  and  the  fresh  suit  was  not 
precluded  by  s.  103,  the  gift  having  afforded  the 
new  ground  of  claim  which  also  had  subsequently 
arisen.     Chakd  Koijr  v.  Paetab  Singh 

I.  L.  R.  16  Calc.  98 
L.  E,.  15  I.  A.  156 


14. 


Order  of  Mam- 


latdar  dismissing  suit — Mamlatdar^s  Courts  Act 
{Bom.  Act  III  of  1876),  s.  13 — Limitation  Act 
(XV  of  1877),  s.  28,  and  Sch.  II,  Art.  47.  In  1891 
the  plaintiff  brought  this  suit  to  eject  the  defend- 
ant from  certain  land.  In  1883  the  defendant's 
predecessor  and  vendor  8  had  sued  the  plaintiff's 
tenant  A  in  the  Mamlatdar's  Court,  alleging  that 
A  had  disturbed  his  possession  by  putting  sweep- 
ings upon  the  land  and  asking  to  be  protected 
in  his  enjoyment.  He  did  not  appear  on  the 
day  fixed  for  hearing,  and  his  suit  was  dismissed 
under  s.  13  of  Bombay  Act  III  of  1876.  He  did 
not  file  a  suit  to  set  aside  this  order  of  dismissal. 
It  was  contended  in  the  present  suit  now  brought 
by  the  plaintiff  that  after  three  years,  by  the  com- 
bined operation  of  art.  47  and  s.  28  of  the  Limi- 
tation Act  (XV  of  1877),  the  defendant's  vendor 
yiSjiad  lost  his  title  to  the  land  which  thus  became 
vested  in  the  plaintiff.  Held,  that  except  as  evidence 
of  the  plaintiff's  title  to  the  land,  the  proceedings  in 
the  Mamlatdar's  Court  in  1883  and  his  decree 
did  not  affect  the  present  suit  in  ejectment. 
As  such  evidence  they  were  before  the  lower 
Court.  RamcJiandra  v.  Bhikabai.  I.  L.  R.  6  Bom. 
447,  referred  to.  Rajaraji  v.  Ganesh  Haki 
Xarkhanis     .         .         .       I.  Ij.  R.  21  Bom.  91 


15. 


Dismissal  of  first 


application  for  non-appearance  and  want  of  pro- 
secution. Where,  on  an  application  being  made 
ior  execution  of  a  conditional  decree,  the  judgment- 
debtor  did  not  appear  to  oppose  the  decree-holder's 
application  for  attachment  and  sale,  but  the 
apphcation  was  dismissed  for  default  of  prosecu- 
tion : — Held,  on  a  subsequent  application  for 
execution,  that  as  the  question  whether  the  con- 
ditional decree   was   capable  of   execution    before 
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it  was  made  absolute  was  never  before  in  issue, 
and  was  not  judicially  treated  on  the  occasion 
of  the  former  application,  there  was  no  res  judicata 
on  the  point.     Ram  Lal  v.  Naeain 

I.  L.  R.  12  All.  539 

16. . Refusal  of  execution'-where 

opportunity  to  obey  the  decree  had  not 
been  afforded  by  the  decree-holders — Exe- 
cution under  s.  260,  Civil  Procedure  Code,  1882 — 
Effect  of  such  refusal — Subsequent  order  for  execu- 
tion. An  order  of  a  Court  dismissed  a  petition  for 
execution  under  s.  260  of  the  Civil  Procedure  Code, 
because  the  petitioning  decree-holders  had  not 
then  afforded  to  the  judgment-debtor  an  oppor- 
tunity of  obeying  the  decree,  which  directed  him 
to  do  specific  acts.  Held,  that  another  application 
made  after  such  opportunity  had  been  afforded 
to  him,  was  not  barred  as  having  been  matter 
of  prior  adjudication  within  s.  13  of  the  Civil* 
Procedure  Code.  Kishore  Bun  Mohttnt  v. 
DwARKANATH  Adhikari    I.  Ij.  R.  21  Calc.  784 

L.  R.  21 1.  A.  89 

17. Suit  struck  ofE"  for  absence 

of  defendant  in  jail  on  criminal  charge — 
Civil  Procedure  Code,  1859,  s.  97.  A  suit  struck 
off  by  reason  of  the  defendant  being  then  in  jail 
on  a  criminal  charge  cannot  be  set  up  as  res  judicata 
in  a  subsequent  suit,  there  having  been  no  deter- 
mination in  favour  of  one  party  or  the  other,  nor 
can  it  be  treated  as  a  case  of  withdrawal  under  s. 
97,  Act  VIII  of  1859.  Lttckhee  Ram  Doss  v. 
Joy  StTNKUB  Gooho  .         .         7  "W.  R.  236 


18. 


Dismissal  for  undervalua- 


tion. A  suit  was  brought  in  the  Civil  Court  of  a 
Munsif,  who  gave  judgment  for  the  plaintiffs,  but 
his  decree  was  reversed  by  the  District  Judge, 
on  the  ground  that  the  claim  was  improperly 
valued.  A  second  suit,  on  the  same  cause  of 
action,  was  then  brought  in  the  Court  of  the 
Munsif,  who  again  decided  for  the  plaintiffs  ;  but 
his  decree  was  reversed  by  the  District  Judge, 
on  the  ground  that  the  suit  was  prohibited  by 
Bombay  Regulation  II  of  1827,  s.  21.  The  High 
Court,  on  special  appeal,  reversed  that  decision, 
and  remanded  the  suit,  and  the  District  Judge 
then  threw  out  the  claim,  under  s.  2  of  Act  VIII 
of  1859,  on  the  ground  that  the  cause  of  action 
had  already  been  heard  and  determined.  In  a 
second  special  appeal  against  this  decision : — 
Held,  that  the  plaintiffs  were  not  precluded 
from  presenting  a  fresh  plaint  in  respect  of  the 
same  cause  of  action,  and  that  the  case  came 
within  the  spirit  of  s.  36  of  Act  VIII  of  1859, 
as,  there  being  no  express  power  given  by  the 
Code  to  reject  a  plaint  after  it  had  been  regis- 
tered by  reason  of  the  claim  being  improperly 
valued,  the  doing  so  ought  to  have  only  the  same 
effect  as  if  the  plaint  has  been  originally  rejected. 
Dtjllabh  Jogi  v.  Narayan  Lakhu 

4  Bom.  A.  C.  110 


19. 


Dismissal  of  suit — Civil  Pro- 


cedure Code,  ss.  13,  373 — Decree  containing  clause 
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stating  that  a  fresh  suit  might  he  instituted  as  to 
a  'part  of  the  subject-matter.  A  suit  for  possession 
of  immoveable  property  mas  wholly  dismissed 
on  the  ground  that  the  plaintiff  had  not  made 
out  his  title  to  the  whole  of  the  property 
claimed,  though  he  had  proved  title  to  a  one- 
third  share  of  such  property.  The  decree  included 
an  order  in  these  terms  :  "  This  order  will  not 
prevent  the  plaintiff  from  instituting  a  suit  for  ; 
possession  of  the  one-third  interest  of  Musammat 
Lachminia  in  the  fields  specified  in  the  deed  of 
^ale,"  upon  which  the  suit  was  based.  No  appeal 
was  preferred  from  this  decree.  Subsequently 
the  plaintiff  brought  another  suit  upon  the  same  . 
title  to  recover  possession  of  the  one-third  share  ' 
referred  to  in  the  order  just  quoted.  Held,  by  the 
Full  Bench,  that  the  Court  in  the  former  sxiit  had 
no  ix)wer  to  include  in  its  decree  of  dismissal  any 
such  reservation  or  order  ;  that  the  fact  that  the 
decree  was  not  appealed  against  did  not  give  the 
order  contained  in  it,  which  was  an  absolute 
nullity,  any  effect ;  that  as  in  the  former  suit  the 
plaintiff  could  have  obtained  a  decree  for  the  one- 
third  share  now  claimed,  and  the  whole  of  the 
claim  in  that  suit  was  dismissed,  the  decree  in 
that  suit  was  a  decision  within  s.  13  of  the  Civil 
Procedure  Code  ;  and  the  present  suit  was  conse- 
quently barred  as  res  judicata.  Kudrat  v.  Dinu, 
I.  L.  it.  9  All.  155  ;  Ganesh  Rai  v.  Kallca  Prasad, 
I.  L.  R.  5  All.  595  ;  Salig  Ram  Pathak  v.  Pir- 
bhatcan  Pathak;  All.  Weekly  Notes,  (lS8o),  171  ; 
and  Muhammad  Selim  v.  Nabain  Bibi,  I.  L.  R.  8 
All.  282,  explained     Sukh  Lal  r.  Bhikhi 

I.  L.  R.  11  AM.  187 

20. Dismissal  of  suit  for  want 

of  jtirisdietion — Suit  for  ejectment — Siibsequent 
suit  for  damages.  The  dismissal,  on  the  ground 
of  want  of  jurisdiction,  by  the  Civil  Court  of  a 
suit  to  eject  the  defendants  from  the  fishing 
groimd  of  the  plaintiffs,  situate  below  low-water 
mark,  does  i  ot  operate  as  a  bar  to  a  subsequent 
suit  by  the  plaintiffs  to  recover  damages  from 
the  defendants  for  fixing  their  fishing  stakes  and 
nets  too  near  to  those  of  the  plaintiffs.  Babax 
Myacha  r.  Nagu  Shbavtcha 

I.  L.  B.  2  Bom.  19 
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defendant,  who  resided  in  Bombay,  the  Court 
passed  a  decree  for  the  plaintiff.  The  plaintiff 
then  brought  the  present  suit  against  the  defend- 
ants in  the  Surat  Court  to  enforce  their  liability 
under  the  mortgage.  The  defendants  pleaded  that 
the  claim  against  them  was  barred  by  the  dismissal 
of  the  former  suit.  Held,  that  the  suit  was  not 
barred.  In  the  former  suit  there  had  been  as 
against  these  defendants  no  decision  on  the  merits, 
and  the  proceedings  against  them  were  a  nullitj*. 
Bhukasdas  Vijbhitkaxdas  r.  LAiLUBHAi  Kashi- 
DAS         .         .         .         .      I.  Ij.  R.  17  Bom.  562 


gage  against  several  defendants — Dismissal  of 
suit  as  against  some  of  the  defendants  for  want 
of  jurisdiction — Subsequent  suit  on  the  mortgage 
against  same  defendants  in  another  Court — Civil 
Procedure  Code  (Act  XIV  of  1882),  ss.  13,  43. 
The  plaintiff  brought  a  suit  in  the  High  Court  of 
Bombay  (No.  169  of  1887)  against  three  defendants 
on  a  mortgage  executed  at  Surat  of  certain  property 
situated  there.  The  second  and  third  defendants 
in  that  suit  (the  defendants  in  the  present  suit) 
who  were  inhabitants  of  Surat,  pleaded  that  as 
against  them  the  Court  had  ro  jurisdiction.  The 
suit  was  accordingly  dismissed  as  against  them 
for  want  of  jurisdiction,  but  as  against  the  first 


22. 


Omission  to  get 


Collector's  certificate — Civil  Procedure  Code  (Act 
X  of  1877),  s.  13.  The  plaintiff  brought  in  1876 
a  suit  against  the  defendant  in  respect  of  the 
same  subject-matter  and  foimded  on  the  same  cause 
of  action  as  the  present  suit.  Issues  of  fact  arising 
on  the  merits  were  inquired  into  ;  but  a  certificate 
of  the  Collector  under  s.  6  of  the  Pensions  Act 
(XXIII  of  1871),  which  was  necessary  to  give 
jurisdiction  to  the  Court,  not  having  been  obtaine<l, 
the  claim  was  rejected  on  that  ground.  Held,  that, 
the  Court  n&t  having  legally  pronounced  on  the 
merits  of  the  former  case,  the  opinions  expressed 
on  the  issues  were  not  res  judicata  so  as  to  bar  the 
maintenance  of  the  present  suit.  PrTALi  Meheti 
r.  TrxjA      .         .         .  I.  L  E.  3  Bom.  223 

23.  Dismissal  of  sTiit  for  want 

of  heirship  certificate — Civil  Procedure  Code, 
1882,  ss.  13  and  158.  In  a  suit  to  recover  prin- 
cipal and  interest  due  on  a  bond  executed  by 
the  defendants  in  favour  of  the  plaintiff's  father 
(deceased),  it  appeared  that  the  plaintiff  had  pre- 
viously brought  a  similar  suit  which  was  dismissed 
for  the  reason  that  the  plaintiff  produced  no 
succession  certificate.  Held,  that  the  previous 
proceedings  did  not  bar  the  present  suit.  Putali 
Meheti  v.  Tulja,  I.  L.  R.  3  Bom.    223,  referred  to. 

PETHAPEBrilAL     ChETTI     V.      MUKrCAXDI     SeRVAI- 

GAEAN-     .         .  I.  li.  R.  18  Mad.  46e 

24.  Rejection  of  claim  to  at- 
tached property  as  too  late — Subsequent  claim. 
The  rejection  of  a  claim  to  attached  property, 
simply  on  the  ground  that  it  had  been  presented 
too  late,  was  held  to  be  no  legal  bar  to  the  adjudi- 
cation of  the  claim  when  it  was  again  advanced 
after  attachment  made  under  decree.  A  claim 
of  this  kind  may  be  admitted  even  after  procla- 
mation of  sale,  provided  it  has  not  been  design- 
edly and  unnecessarily  to  obstruct  the  ends 
of  justice.  Mahomed  Mubsox  v.  SuMprTXEE 
SaHOOX   CHOWDHKArS-  .  10  W.  R.  SOS 

25. Dismissal  of  suit  as  barred 

by  limitation — Suit  against  Municipal  Com- 
missioners for  possession  of  land.  Previous  to  the 
institution  of  the  present  suit,  one  of  the  share- 
holders of  a  piece  of  land  brought  a  suit  against 
the  Chairman  of  the  Municipality  for  recovery 
of  possession  of  his  share.     The  other   shareholders 
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were  made  pro  forma  defendants  in  the  suit.  This 
suit  was  dismissed  as  barred  by  the  law  of  limitation. 
After  the  dismissal  of  the  suit,  the  plaintiff 
brought  fhe  present  suit  for  recovery  of  his  share 
of  the  land,  on  the  allegation  that  his  tenant  had 
rehnquished  the  land  within  three  months,  in 
consequence  of  his  having  been  dispossessed  by  the 
Municipal  Commissioners.  Held,  that  the  suit 
was  not  barred  by  s.  2,  Act  VIIT  of  1859.  Price 
V.  Khilat  CnrNDRA  Ghose 

5  B.  L.  B.  Ap.  50  :  13  W.  R.  461 


26. 


Civil  Procedure 


Code  [Act  VIII  of  1859),  s.  2— Civil  Procedure 
Code  {Act  X  of  1877),  s.  13.  The  plaintiff  sued  for 
a  declaration  of  mirasi  mokurari  rights  to  certain 
lands  and  for  mesne  profits,  alleging  that  he  had 
been  wrongfully  ejected  by  the  predecessors  in 
title  of  the  defendants.  A  previous  suit  on_  the 
same  cause  of  action  had  been  heard  and  dismissed 
on  the  ground  of  limitation.  Held,  that  the  present 
suit  was  not  barred  (as  res  judicata)  under  s.  2  of 
Act  VIII  of  1859  (corresponding  with  Act  X  of  1877, 
s.  13),  inasmuch  as,  the  first  suit  having  been 
brought  after  the  period  allowed  by  law,  the  Court 
in  which  it  was  instituted  was  not  competent 
to  hear  and  determine  it.  Brindabxtn  Chxjnder 
Sircar  v.  Dhununjoy  Nttshktjr 

I.  Ii.  B.  5  Calc,  246  .  4  C.  L.  R.  443 


27. 


Dismissal  of  suit  for  multi- 


fariousness— Civil  Procedure  Code,  1859,  s.  2. 
The  dismissal  of  a  suit  for  multifariousness  is 
not  a  hearing  and  determination  of  the  suit  within 
the  meaning  of  s.  2,  Act  VIII  of  1859.  Fatteh 
SmcH  V.  Lachmi  Kooer 

13  B.  L.  E.  Ap.  37  :  21  W.  R.  105 

Trilochun  Chtjttopadhya  v.  Nobo  Kishore 
Ghtjttxjck     .         .         .         •  2  C.  L.  R.  10 

28.  Dismissal  of  suit  for  non- 
joinder of  parties.  The  dismissal  of  a  suit  be- 
cause it  is  considered  that  all  the  proper  parties 
have  not  been  joined  in  it,  though  a  decision  of  the 
suit,  is  not  a  decision  on  the  merits  within  the 
meaning  of  Act  VIII  of  1859,  s.  2.  Pl'rsun 
GoPAL  Paul  Chowdhry  v.  Poorxa?v-tjnd  Mullick 

21  W.  R.  272 


29. 


Dismissal  of  suit  on  failure 


of  plaintiff  to  pay  summons  costs — Suit 
subsequently  brought  for  same  property.  In  June 
1878  the  plaintiffs  brought  a  suit  to  establish 
their  title  to  the  property  attached,  and  for  con- 
firmation of  possession.  Pending  this  suit,  the 
principal  defendant  died,  and  the  plaintiffs  apphed 
for  an  order  to  substitute  certain  persons  as  defend- 
ants. The  Court  thereupon  directed  the  issue 
of  a  summons  on  the  defendants  proposed  by  the 
plaintiffs  to  appear  and  defend  the  suit,  but  the 
plaintiffs  failing  to  pay  the  costs  of  the  service 
of  this  summons,  the  suit  was  dismissed  on 
the  14th  March  1879.  On  the  4th  March  1880 
the  plaintiffs  again   brought  a  suit  to     establish 
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their  title  to  the  same  property  and  for  confir- 
mation of  posses>ion.  Held,  that,  as  the  first  suit 
had  not  been  dismissed  upon  the  merits,  the  plaint- 
iffs were  entitled  to  maintain  the  second  suit. 
Bessesstjr  Bhugut  v.  Murli  Sahu 

I.  L.  R.  9  Calc.  163 :  11  C.  L.  R.  409 


30. 


Dismissal  for  non-payment 


of  Court- fees.  The  dismissal  of  a  suit  for  non- 
payment of  Court-fees  is  no  bar  to  a  subse- 
quent suit  in  which  the  relief  sought  is  sub- 
stantially the  same.     Nagathai,  v.  Ponnusami 

L  Ii.  R.  13  Mad.  44 

31. . Dismissal  for    default     in 

payment  of  Commissioner's  fee — Civil  Pro- 
cedure Code  {Act  XIV  of  18S2),  ss.  13,  102,  158. 
A  suit  for  land  was  dismissed  in  1886  on  the 
plaintiff's  failure  to  comply  with  an  order  to  pay 
a  fee  for  the  appointment  of  a  Commissioner 
to  value  the  land.  No  issues  were  framed  in  the 
suit,  and  the  order  directing  payment  of  the  fee 
prescribed  no  time  within  which  it  was  to  be  made. 
The  plaintiff  now  sued  the  defendants  again  for 
the  same  land.  Held,  that  the  claim  was  not 
res    judicata.     Shaik  Saheb  v.  Mahomed 

I.  L.  R.  13  Mad.  510 


32. 


Dismissal    of  suit  on    de- 


fault of  plaintiff  to  give  security  for  costs — 
— Defendant  precluded  from  pleading  matter  which 
is  res  judicata — CivU  Procedure  Code,  1877,  ss.  13, 
381.  The  plaintiff  sued  the  defendants  on  a  pro- 
missory note.  The  defendants  filed  a  written 
statement,  alleging  that  the  note  had  been  obtained 
by  the  plaintiff  by  fraud  and  false  representation. 
Previously  to  the  filing  of  the  present  suit,  by  the 
plaintiff,  the  defendants  had  brought  a  suit  against 
the  plaintiff,  in  which  they  prayed  that  the  said 
promissory  note  might  be  delivered  up  to  be  can- 
celled. Their  plaint  in  that  suit  contained  alle- 
gations of  fraud  and  want  of  consideration  identical 
with  those  contained  in  their  written  statement 
in  the  present  suit.  The  plaintiffs  in  the  former 
suit  (the  present  defendants)  having  failed  to  give 
security  for  costs,  the  suit  was  dismissed  under  s. 
381  of  the  Civil  Procedure  Code  (Act  X  of  1877). 
It  was  now  contended  that  the  defendants  were 
estopped  from  pleading,  as  a  defence  to  the  present 
suit,  the  fraud  and  want  of  consideration  which 
had  been  alleged  by  them  as  plaintiffs  in  the 
former  suit  which  had  been  dismissed.  Held, 
that  the  defence  might  be  pleaded,  and  that  the 
question  of  fraud  and  want  of  consideration  was 
not  res  judicata  within  the  meaning  of  s.  13  of 
the  Civil  Procedure  Code.  The  previous  suit  had 
been  dismissed  by  reason  of  the  plaintiffs'  (the 
present  defendants')  failure  to  give  security ">  for 
costs  ;  and  a  Court  cannot  be  said  to  "  hear  and 
decide  "  a  matter  which  it  is  relieved  from  hearing 
and  deciding  by  the  plaintiff's  default.  Under 
s.  13  of  the  CivU  Procedure  Code  (Act  X  of  1877), 
a  defendant  may  be  precluded  from  pleading 
as  a  defence  matter  which  is  res  judicata.    Quaere  : 
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Whether    a    plaintiff,     whose    suit    has  been  dis- 
missed under  s.  381,  can  again  litigate  the  subject- 
matter   of   the   dismissed   suit.      Rttkgbav  Ravji 
f.   SiDHi  Mahomed  Ebrabim 

I.  L.  B.  e  Bom.  482 


33. 


Dismissal  of  suit  "  in  pre- 


sent form" — Civil  Procedure  Code,  1817,  s.  13, 
expl.  III.  K,  the  purchaser  of  certain  immove- 
able property  in  execution  of  a  decree,  sued  for 
possession  of  the  same.  The  suit  was  dismissed 
I  "in  the  form  in  which  it  was  brought "  because 
I  the  plaintiff  had  not  filed  with  the  sale-certificate. 
K  subsequently  brought  a  fresh  suit.  Held,  that 
the  dismissal  of  the  former  suit  "  in  the  form  it 
-was  brought "  did  not  amount  to  permission  to 
sue  again  contemplated  by  s.  373  of  the  Civil 
Procedure  Code,  and  such  dismissal  must  be  re- 
garded as  a  "  decision  "  thereof  in  the  sense  of  s. 
13,  expl.  Ill,  and  therefore  as  a  bar  to  the  fresh 
suit.     Gakesh  Rai  f.  Kalka  Prasad 

I.  L.  B.  5  AIL  595 


34. 


Suit     dismissed      "  as 


Tsrought" — Civil  Procedure  Code,  s.  13.  In  a 
suit  in  which  the  plaintiffs  claimed  exclusive  posses- 
sion and  in  the  alternative  joint  possession  of 
certain  land,  evidence  was  taken  upon  the  issues 
raised ;  but  the  Court,  without  discussing  the 
evidence,  held  that  the  alternative  claims  were 
'■  contradictory,"  and  the  plaintiffs'  claim  there- 
fore "  uncertain,"  and  accordingly  ordered  "that 
the  plaintiff's  claim,  as  brought,  be  dismissed 
■with  costs."  The  plaintiffs  did  not  appeal  from 
this  decision,  but  subsequently  brought  a  suit 
against  the  same  defendants,  claiming  joint  posses- 
sion of  the  same  property.  Held,  that  the  stut 
was  barred  by  s.  13  of  the  Civil  Procedure  Code, 
the  Court  in  the  former  suit  not  having  reserved 
to  the  plaintiffs  the  right  to  bring  a  fresh  action. 
Gonesh  v.  Kalka  Prasad,  I.  L.  R.  5  All.  595  ; 
Muhammad  Salim  v.  Nabian  Bibi,  I.  L.  B.  3  All. 
282,  and  Watson  v.  Collector  of  EajsTiahye,  13 
Moo.  I.  A.  169,  referred  to  by  Tyrrell,  J. 
KuDRAT  V.  Drsu  .  I.  L.  B.  9  AIL  155 


35.  Dismissal  of  suit  for  mis- 
joinder— Civil  Procedure  Code,  s.  13 — Dismissal 
of  suit — Court  Fees  Act,  s.  10,  cl.  (it).  The  pur- 
chaser of  certain  immoveable  property  in  execution 
of  a  decree  sued  for  possession  of  the  same.  The 
suit  was  dismissed  "  in  its  present  form"  {bahaisiyat 
maujuda)  upon  two  grounds  :  first,  with  reference 
to  s.  10  of  the  Court  Fees  Act  (VII  of  1870)  that  the 
suit  was  undervalued  and  the  plaintiff  h£id  failed 
to  pay,  within  the  time  fixed,  additional  court -fees 
required  by  the  Court ;  and,  secondly,  for  misjoind- 
-er.  The  purchaser  subsequently  brought  a  second 
suit.  Held,  that  the  dismissal  of  the  former  suit 
was  not,  under  the  circumstances,  a  decision 
within  the  meaning  of  s.  13  of  the  Civil  Procedure 
Code  such  as  could  bar  the  second  suit  by  way 
of  res  judicata.  Per  jVIahmood,  J. — The  object 
of  s.  10  and  indeed  of  the  whole  of  the  Court-Fees 
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Act  is  to  lay  down  rules  for  the  collection  of  one 
form  of  taxation,  and  the  rule  that  statutes  which 
impose  pecuniary  burdens  or  encroach  upon,  or 
qualify  the  rights  of,  the  subject  must  be  strictly 
construed,  applies  with  special  force  to  such  pro- 
visions of  the  Act  as  provide  a  penalty,  what- 
ever its  nature  may  be.  S.  10  is  simply  a  penal 
clause  to  enforce  the  collection  of  the  Court -fees, 
and  dismissal  of  a  suit  under  its  provisions  cannot 
operate  as  res  judicata.  Also  per  Mahmood,  ./. 
— The  condition  in  e.  13  of  the  Civil  Procedure 
Code,  that  the  former  suit  must  have  been  "  heard 
and  finally  decided,"  means  that  a  former  judgment 
proceeding  whoUy  on  a  technical  defect  or  irre- 
gularity, and  not  upon  the  merits,  is  not  a  bar 
to  a  subsequent  suit  for  the  same  cause  of  action. 
It  is  not  every  decree  or  judgment  which  will 
operate  as  res  judicata,  and  every  dismissal  of  a 
suit  does  not  necessarily  bar  a  fresh  action.  It  is 
necessary  also  to  show  that  there  was  a  decision 
finally  granting  or  withholding  the  relief  sought. 
Ramnath  Roy  Chotcdhry  v.  Bhagbut  Mohaputter, 
3  W.  R.,  Act  X,  140  ;  Sfiokhee  Bewah  v.  Mehdee 
Mundul,  9  W.  R.  327  ;  Dullub  Jogi  v.  Xarayan 
Lakhu,  4  Bom.  A.  C.  110  ;  Rungrav  Ravji  v.  Sidhi 
Mahomed  Ebrahim.  1.  L.  R.  6  Bom.  482  ;  Fatteh 
Singh  v.  Lachmi  Koer,  13  B.  L.  R.  A  p.  37  ;  Roghoo- 
nath  Mundul  v.  Juffut  Bundhoo  Bose,  I.  L.  R.  7  Calc. 
214  ;  and  Saikappa  Chetti  v.  Kulandapuri  Xachi- 
yar,  3  Mad.  84,  referred  to.  Also  per  Mahjiood,  J. 
— The  words  bahaisiyat  maujuda  must  be  taken  as 
amounting  to  a  permission  to  the  plaintiff  to  bring 
a  fresh  suit  within  the  meaning  of  s.  373  of  the 
Civil  Procedure  Code,  and  could  only  mean  that  the 
Judge  using  them  in  his  decree  had  no  intention 
to  decide  the  case  finally  so  as  to  bar  the  adju- 
dication upon  the  merits  of  the  rights  of  the 
parties  in  a  future  litigation  between  them.  The 
procedure  provided  by  Ch.  XXII  of  the  Code 
is  not  the  only  manner  in  which  a  plaintiff  can 
come  into  Court  for  the  second  time  to  ask  for 
adjudication  upon  the  merits  of  his  rights,  which 
were  not  adjudicated  upon  on  the  former  occasion 
owing  to  some  technical  defect  which  proved  fatal 
to  the  former  suit.  Ganesh  Rai  v.  Kalka  Prasad, 
I.  L.  R.  5  All.  595,  dissented  from.  Watson  v.  Col- 
lector of  Rajshahye,  13  Moo.  I.  A.  60,  and  Salig 
Ram  V.  Tibhawan,  All.  Weekly  Notes  {188-5),  151, 
referred  to.     Muhammad  Saliji  r.  Nabiak  Bibi 

I.  L.  E.  8  All.  282 

36.  Striking  oflF  ease  for  dis- 
crepancy in  statement — Variation  in  plaint 
and  deposition  of  plaintifj.  A  case  struck  off  on  the 
ground  of  discrepancy  between  the  plaint  and  the 
plaintiff's  deposition  cannot  operate  as  a  res  judi- 
cata. GrsGA  Narad;  Dass  r.  PuxcHAXirs-EE 
Dassee   .  W.  E.  1864, 163 

37.  Dismissal   of    joint    claim 

on  ground  that  liability  is  several — Civil 
Procedure  Code,  18-59,  s.  2.  ^\'here  a  suit  against 
several  defendants  for  a  joint  jumma  is  dismissed  on 
the  ground  that  the  jumma  is  several,  and    not 
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joint,  the  plaintiff  is  not  precluded  by  Act  VITI 
of  1859,  s.  2,  from  afterwards  stiinfr  each  of  them 
severally  for  the  separate  jumma.  Telokdhaeee 
Sahoo  v.  Bissendeo  Naratx  Sahee 

Marsh.  418  :  2  Hay  528 

38. Dismissal      of      suit     for 

balance  of  account,  no  balance  being 
proved.  A  and  his  brothers  made  consign- 
ments of  indigo  to  B,  who  sued  A  for  the  balance 
of  an  account  due  to  him  in  respect  of  advances 
made  by  him  to  A  and  his  brothers,  and  that 
suit  was  dismissed  on  the  ground  that  no  balance 
was  proved  to  be  due.  Held,  that  the  dismissal 
of  the  former  suit  was  not  a  bar  to  a  subsequent 
suit  by  A  to  recover  the  proceeds  of  the  indigo  or 
his  share  of  such  proceeds.  Pukchanx:n  Rc  y  r. 
MoDOOsooDTiN  RoY     .         .     W.  B.  1864,  245 

39. Dismissal  of  suit  on  deed 

of  sale  when  found  to  be  a  mortgage   only 

Beftisal  of  leave  to  bring  fresh  s%dt.     The  dismissal 

of  a  suit  on  the  ground  that  a  deed  put  in  by  the 
plaintiff  was  a  mortgage,  and  not  a  deed  of  sale, 
does  not  preclude  him  from  treating  it  as  a  mort- 
gage in  a  subsequent  suit,  notwithstanding  the 
for'mer  suit  was  dismissed  after  refusing  plaintiff 
permission  to  withdraw  it  and  bring  a  fresh  suit. 
Ramkeisto  Shah  a  v.   Nemy  Chtten  Cholhai 

W.  B.  1864,  110 


40. 


Dismissal  of  suit  on  failure 


to  produce  evidence.  Dismissal  of  a  claim  for 
failure  on  the  part  of  the  plaintiff  to  produce 
evidence  to  substantiate  it  is  of  the  same  effect  as  a 
dismissal  founded  upon  evidence,  for  the  purpose 
of  barring  a  subsequent  suit  as  res  judicata. 
Rama  Rao  v.  Sukiya  Rao  .  I.  L.  B.  1  Mad.  84 
Reversed    by    Privy    Council    in    Zamindab    of 

PiTTAPTJEAM  V.  PeOPEIETORS  OF  KOLANKA 

I.  L.  B,  2  Mad,  23 :  L.  B.  5  I.  A.  200 


41. 


Non-production 


of  witnesses  and  insufficiency  of  proof.  In  a  suit 
for  removal  of  an  alleged  nuisance,  which  was  dis- 
missed because  plaintiff  did  not  produce  his  wit- 
nesses and  failed  to  prove  his  case,  it  was  held 
that  there  had  been  an  adjudication,  and  that 
another  suit  would  not  lie  on  the  same  cause  of 
action.     Sahadeo   Pandey  v.   Nokhid  Pandey 

15    W.  E.  573 

MOFIZOODDEEN  V.  Amooddeen    .   23  "W.  E.  58 

42. Dismissal  of  suit  on  failure 

to  prove  same  title  to  different  property — 
Civil  Procedure  Code,  1859,  s.  2.  A  plaintiff's 
failure  in  a  former  suit  to  establish  his  claim  with 
reference  to  a  different  property  from  which  he 
was  dispossessed  on  a  different  date  cannot  render 
a  subsequent  suit  inadmissible  under  the  provi- 
sions of  s.  2,  Act  VIII  of  1859,  even  though  the  title 
set  forth  in  both  the  suits  is  identical.  Booa 
RussooLEE  V.  Nawab  Nazim  op  Bengal 

11  W.  B.  382 
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43. 


Dismissal  of  suit  for  dis- 


solution for  Tvant  of  proof  of  partnership — 

Suit  for  money  due  for  losses  in  partnership  business. 
In  1878  plaintiff  sued  the  defendants  for  moneys 
due  on  10th  April  1878  on  acount  of  an  alleged 
partnership  entered  into  on  3rd  July  1876  for  the 
purchase  and  sale  of  salt.  This  suit  was  dismissed 
on  the  ground  that  no  partners-hip  was  proved.  In 
1880  plaintiff  sued  defendants  for  money  due  on 
account  of  a  partnership  entered  into  on  12th  July 
1876  for  the  sale  of  salt,  and  continued  down  to  the 
end  of  1878.  Held,  that  the  plaintiff,  having  failed 
to  prove  in  the  former  suit  that  any  partnership 
existed  between  him  and  the  defendant?,  was  barred 
from  bringing  the  present  suit.  Samaeapuei 
Chett[  v.  Shanmuga  Chetti    I.  L.  B.  5  Mad.  47 


44. 


Finality  of  order — Civil  Pro- 


cedure Code,  1882,  s.  244 — Competency  of  Court.. 
S  S  brought  a  suit  under  a  mortgage-bond,, 
making  R  S,  a  subsequent  incumbrancer,  a  defend- 
ant, and  obtaified  a  decree  for  a  sale  of  the  whole 
of  the  mortgaged  premises.  After  the  decree, 
a  compromise  was  effected  between  all  the  parties 
with  the  exception  oi  R  S  hy  the  terms  of  which 
in  consideration  of  the  judgment-debtors  (mort- 
gagors) undertaking  to  do  certain  acts,  S  S  pro- 
mised to  execute  his  decree  against  only  a  3 
annas  12  dams  share  of  the  mortgaged  premises. 
The  judgment-debtors  (mortgagors)  having  failed 
to  carry  out  the  compromise,  S  S  apphed  for  a 
sale  of  the  whole  of  the  mortgaged  premises, 
but  on  the  petition  oi  R  S  setting  out  the  terms  of 
the  compromise  to  which  he  was  no  party,  the 
Subordinate  Judge,  by  an  order  of  the  7th  Septem- 
ber 1885,  held  that  under  the  agreement  S  8- 
was  entitled  to  sell  only  a  3  annas  12  dams  share 
of  the  mortgaged  premises,  which  was  accordingly 
directed  to  be  sold.  That  order  was  not  appealed 
against,  but  subsequently  in  March  1886  S  S  made- 
a  fresh  apphcation  for  a  sale  of  the  remainder  of 
the  premises,  R  S  objecting.  Held,  that  the  order 
of  the  7th  September  was  one  which  the  Court 
was  competent  to  make  under  s.  244  of  the  Code 
of  Civil  Procedure,  and,  by  reason  of  that  order 
not  being  appealed  from,  it  became  final.  Bastjdeo 
Naeain  Singh  v.  Seolo.ty'  Singh 

I.  L.  B.  14  Calc.  64a 

45.  Decree  against  mortgaged 


property — Liability  of  judgment-debtor  to  arrest 
under  such  decree — Principles  of  res  judicata  appli- 
cable to  execution  proceedings.  A  decree  cannot  be 
extended  in  execution  beyond  the  real  meaning  of 
its  terms.  A  decree  obtained  on  a  mortgage  direct-^ 
ed  that  the  judgment-debtor  should  pay  the  sum 
adjudged  out  of  the  property  mortgaged.  After 
executing  the  decree  against  the  mortgaged  pro- 
perty, the  decree-holder  made  an  application  for 
execution  against  the  person  of  the  judgment-debtor. 
A  notice  was  issued  calling  upon  him  to  show 
cause  why  execution  should  not  be  further  pro- 
ceeded with.     But  the  notice  did  not  give  him  any 
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intiination  of  the  application  for  the  arrest  of  his 
person.  He  did  not  appear,  and,  in  his  absence, 
an  order  was  made  for  his  personal  arrest ;  but  the 
order  was  not  executed,  as  the  decree-holder  did 
not  pay  the  process-fee.  Subsequently  a  fresh 
apphcation  was  made  for  execution  against  the 
person  of  the  judgment-debtor.  Held,  that  the 
question  as  to  the  personal  liability  of  the  judg- 
ment-debtor to  satisfy  the  decree  was  not  concluded 
by  the  order  made  in  the  previous  execution-pro- 
ceedings for  execution  to  issue  against  his  person. 
The  order  would  have  operated  as  a  res  judicata  if 
the  judgment-debtor  had  been  called  upon  to  con- 
test the  right  claimed  by  the  decree-holder  to  hold 
him  personally  liable  under  the  decree,  and  had 
then  failed  in  his  contention  to  the  contrary,  or 
allowed  the  judgment  to  go  by  default.  The  order 
was  res  judicata  as  to  the  legal  possibiUty  of  further 
execution  in  terms  of  the  decree,  but  not  as  to  the 
special  construction  which  the  judgment-creditor 
sought  to  impose  on  it.  Bt:d.vn"  v.  RAMCHAifDBA 
Bhtjn JGAYA        .         .         I.  li.  E.  11  Bom.  537 

46. Application  for  execution 

struck  off  in  consequence  of  non-payment 
of  talbana — Civil  Procedure  Code,  s-s.  168  and  647 
— Civil  Procedure  Amendment  Act  (VI  of  1892),  s. 
4 — Subsequent  application  for  execution.  An  appli- 
cation for  execution  of  a  decree  by  attachment  of 
immoveable  property  having  been  presented  by  a 
decree-holder,  the  Court  executing  the  decree  order- 
ed that  the  costs  of  such  attachment  should  be  de- 
posited by  the  decree-holder  on  or  before  a  certain 
specified  date.  The  costs  of  attachment  were  not 
deposited  by  the  day  named  in  the  order  above 
referred  to,  and  the  Court  thereupon  passed  the 
foUowing  order  :  "  This  case  came  on  for  hearing  to- 
day :  as  the  decree-holder  has  not  deposited  the 
costs  of  attachment,  etc.,  therefore  it  is  ordered 
that  the  case  be  struck  off  for  default."  Held,  that, 
whether  this  second  order  was  an  order  under  s. 
158  of  the  Code  of  Civil  Procedure  deciding  the 
application  for  attachment,  or  whether  its  effect  was 
merely  to  remove  the  application  from  the  file  of 
pending  applications  without  deciding  it,  in  either 
case  no  fresh  application  (being  of  a  precisely  simi- 
lar nature)  was  entertainable,  though  in  the  latter 
case  possibly  the  former  application  might  be  re- 
newed.    Phekx:  f.  PiRTHi  Pal  Singh 

I.  li.  E.  15  AIL  49 

47. Striking    off  of  execution 

proceedings.  Per  Edge,  C.J.,  T\-eeell,  Knox, 
Blaik,  Btjekitt,  and  Aiesiax,  JJ.— When  an  order 
is  made  striking  an  execution  case  off  the  file  of 
pendiag  cases,  or  dismissing  it  on  grounds  other  than 
a  distinct  finding  that  the  decree  is  incapable  of 
execution,  that  the  decree-holder's  right  to  get  the 
decree  executed  is  barred  by  limitation,  or  by  any 
other  rule  of  law,  or  on  some  similar  ground  on 
which  the  application  has  clearly  been  dismissed 
on  the  merits,  whether  the  word  "  dismissed  "  or 
the  words  "  struck  off  the  file  "  or  any  other  similar 
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words  have  been  used  in  the  order,  the  decree- 
holder  is  not  barred  by  the  force  of  any  such  order 
from  presenting  and  prosecuting  a  fresh  application 
for  the  execution  of  his  decree.  Dhonkal  SnfOH 
V.  Phakkak  SnfGH        .        I.  L.  E.  15  All.  84 


48. 


Dismissal    for  default    of 


application  for  execution  of  decree — Civil 
Procedure  Code,  1SS2,  s.  158 — Civil  Procedure 
Code  Amendment  Act  ( VI  of  1892),  s.  4.  The  dis- 
missal of  a  petition  for  execution  for  default  does 
not  bar  a  fresh  application,  s.  158  of  the  Code  of 
Civil  Procedure  being  inapplicable,  since  by  reason 
of  s.  4  of  Act  Yl  of  1892  it  does  not  apply  to  pro- 
ceedings in  execution.  Dhonkal  Singh  v.  Phaklar 
Singh,  I.  L.  B.  15  All.  84  ;  Hajrat  Akramnissa 
Begam  v.  Valiiilnissa  Begam,  I.  L.  B.  18  Bom. 
429  ;  and  Delhi  and  London  Bank  v.  Orchard,  L.  B. 
4  I.  A.  127,  followed.  Tirthasami  r.  Asxappayya 
L  L.  E.  18  Mad.  131 

5.  ORDERS  IN  EXECUTION  OF  DECREE. 
Summary    order     in      exe- 


cution— Subsequent  suit.  A  summary  order  reject- 
ing plaintiff's  claim  in  an  execution  case  to  the  pro- 
perty in  dispute,  when  it  had  been  attached  by  a 
decree-holder,  which  order  was  not  followed  by  the 
sale  of  the  property  attached,  cannot  in  any  manner 
affect  a  subsequent  suit  against  parties  other  than 
the  decree-holder  brought  for  a  different  purpose 
and  on  a  different  cause  of  action.     Boca  Rrssoo- 

LEE  V-  NaWAB  NaZIM  OF  BENGAL      11   W.    E.    382 

—  Order  rejecting  application 


for  execution  of  decree  on  the  ground  of 
limitation — Civil  Procedure  Code,  1859,  s.  2. 
An  order  passed  by  a  Court  rejecting  a  bond  fide 
application  by  a  judgment-creditor  for  the  execution 
of  his  decree,  on  the  ground  that  the  period  allowed 
by'  law  for  execution  had  expired,  held  not  to  be 
an  adjudication  within  the  rule  of  res  judicata  or 
within  s.  2,  Act  VIII  of  1859.  Delhi  and  Londojt 
Bank  v.  Orchakd 

I.  li.  E.  3  Calc.  47  :  L.  E.  4  I.  A.  127 

Order  refusing  to  execute 


decree — Adjudication.  An  order  refusing  an  ap- 
plication to  execute  a  decree  is  not  an  adjudication 
within  the  rule  of  res  judicata.  HrRBOSOONDART 
Dassee  v.  Jttgobundhoo  DrTT 

L  li.  E.  6  Calc.  203  :  7  C.  L.  E.  61 

JfiETOSHim  Dhtjbn  Deb  v.  Foosee  Singh 

1  Hay  515 

4.  Orders  as  to   construction 

of  decree  not  appealed  from — Application  for 
execution  by  defendant — Objection  by  plaintiff  to 
continued  execution  on  behalf  of  defendant.  Al- 
though a  decree  does  not  in  terms  give  a  certain 
relief,  yet  if  it  is  construed  in  orders  passed  upon  it 
as  having  given  that  relief,  it  is  not  competent  to 
the  Court  on  sxibsequent  applications  to  treat  those 
orders  as  erroneous  and  put  another  construction 
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RE  JUDICATA— cowtrf. 


5.  ORDERS   IN 

on     the     decree. 
Papammah 


EXECUTION   OF  DECREE 

— contd. 

Vexkataxarasisiha    Naidxj    v. 
.    I.  li.  E.  19  Mad,  54 


5,  . Application    for    execution 

of  maintenance  decree — Previous  application 
held  to  be  barred  by  limitation.  On  an  application 
made  in  1891  for  the  execution  of  a  decree  passed 
in  1870,  it  appeared  that  the  decree  directed  the  pay- 
ment of  maintenance  to  the  plaintiff  annually  on  a 
specified  date,  and  the  present  application  related  to 
the  period  of  three  years  from  1888  to  1891.  There 
had  been  an  application  for  execution  in  1873.  The 
next  application  was  made  in  1879,  and  it  was  dis- 
missed as  being  barred  by  limitation.  Held,  that 
the  question  whether  the  apjilication  was  barred  by 
limitation  was  not  res  judicata.  Ktjppu  Ammal  h. 
Sasiinatha  Ayyar      .       I.  L.  R.  18  Mad.  482 


e. 


Order   refusing  to    execute 


decree — Attachment  without  sale — Transfer  of 
Property  Act  (IV  of  1882),  s.  67.  The  plaintiff, 
a  judgment-creditor,  had  in  the  High  Court  obtained 
a  decree  against  the  defendant,  whereby  it  was 
ordered  that  the  defendant  should  pay  to  the  plaint- 
iff a  sum  of  Rl, 68,123,  and  that  the  said  sum  should 
be  a  charge  on  certain  immoveable  properties  situa- 
ted in  the  mofussil  and  specified  in  a  schedule  to  the 
decree.  In  August  1894  the  plaintiff  obtained  an 
order  for  transfer  of  the  decree  to  a  mofussil  Court 
and  sent  a  copy  of  the  decree  for  execution  there. 
He  obtained  in  that  Court  an  order  for  attachment 
and  sale  of  the  property,  but  that  order  was  reversed 
on  appeal  in  May  1895,  the  High  Court  holding  that 
the  properties  could  not  be  sold  in  execution  of  the 
decree,  but  that  a  separate  suit  must  be  brought 
under  s.  67  of  the  Transfer  of  Property  Act.  The 
plaintiff  then  applied  to  the  Court  that  passed  the 
decree  for  an  order  for  transmission  of  the  decree  to 
the  mofussil  Court  with  a  view  to  execution.  That 
application  was  refused  by  Sai>e,  J.,  who  held  that 
the  decision  of  May  1895  was  conclusive  as  to  the 
plaintiff's  right  to  attach  the  property  as  distinct 
from  a  sale  or  to  sell  it  except  after  a  suit  under  R. 
67  of  the  Transfer  of  Property  Act.  Held,  on  appeal 
(reversing  the  decision  of  Sale,  J.),  that  the  appli- 
cation    was    not    res    judicata.     GoiiRi    SruKER 

PAND4.Y  V.    AbHOYSESWARI  DaBEE 

I.  L.  R.  25  Calc.  262 
Order    refusing    to  award 


mesne  profits  under  decree — Proceediv{js  it 
execution.  Held,  by  the  Full  Bench,  that  the  law  of 
res  judicata  does  not  apply  in  proceedings  in  exe- 
cution of  decree.  Hekl,  therefore,  by  the  referring 
Bench,  where  on  an  application  for  the  execution  of 
a  decree  the  question  was  raised  whether  the  decree 
awarded  mesne  profits  or  not,  and  the  Court  exe- 
cuting it  determined  that  it  did  not  award  mesne 
profits,  that  such  determination  was  not  final,  but 
such  question  was  open  to  re-adjudication  on  a 
subsequent  application  for  execution  of  the  decree. 
Rup  KuAEi  V.  Ram  KmPAL  Shtjkul 

I.  li.  R.  3  All.  141 


RES  JUDICATA— conid 

5.  ORDERS   IN  EXECUTION  OF  DECREE 

— contd. 

8. Refusal  to  execute  decree — 

— Re-opening  guestions  by  successor  to  judge  who 
decided  them.  On  an  apphcation  being  made  for  the 
execution  of  a  decree,  the  judgment-debtor  made 
three  objections  to  its  execution.  The  first  of  these 
objections  the  Court  executing  the  decree,  the  Sub- 
ordinate Judge  allowed,  and  refused  to  execute  the 
decree.  On  appeal  by  the  decree-holder,  the  Dis- 
trict Judge  disallowed  all  three  such  objections, 
holding  that  the  decree  should  be  executed,  and 
remanded  the  case  for  that  purpose.  When  the 
case  came  back  to  the  Subordinate  Judge,  the  judg- 
ment-debtor again  raised  the  second  and  third  of 
such  objections,  but  the  Subordinate  Judge  refused 
to  entertain  them,  on  the  ground  that  they  had 
already  been  determined '  by  such  District  Judge. 
On  appeal  by  the  judgment-debtor,  the  successor  of 
such  District  Judge  ordered  the  Subordina,te  Judge 
to  determine  all  three  such  objections.  Held,  that 
such  succeeding  Judge  could  not  re-open  such  ques- 
tions, his  predecessor  having  already  finally  deter- 
mined them,  and  his  predecessor's  order,  so  far  as 
such  apphcation  for  execution  of  the  decree  was 
concerned,  was  final.  Ballabh  Shankab  v. 
Narain  Singh        .         .       I.  L.  R.  3  Ail,  173 


9. 


Refusal  to  execute    decree 


as  being  barred — Application  for  execution  of 
decree  subsequently  made.  When  a  Court,  upon  an 
application  for  execution,  has  decided  that  the  exe- 
cution is  barred  by  hmitation,  and  that  order  has 
become  final  in  consec{uence  of  no  appeal  having 
been  preferred  therefrom,  such  order  wiU,  upon  a 
subsequent  application  for  execution  of  the  same 
decree,  operate  as  a  bar  to  execution.  Bandey 
Karim  v.  Romesii  Chundra  Bundopadhya 

I.  L.  R.  9  Calc.  65  :  11  C.  L.  R.  145 

See  MtTNGur.   Persad   Dichit  v.    Grija  Kant 

Lahiri  .         .         .         I.  L.  R.  8  Calc.  51 

L.  R.  8  I.  A.  123  :  11  C.  L.  R.  113 


10. 


Civil    Procedure 


Code  {Act  X  of  1877),  s.  13  {Act  VIII  of  1859),  s.  2. 
The  decision,  by  a  competent  Court,  that  an  appli- 
cation for  the  execution  of  a  decree  is  barred  by 
limitation,  has  the  effect  of  res  judicata  ;  and  al- 
though such  decision  may  be  erroneous,  yet  so  long 
as  it  remains  unreversed  in  appeal  it  is  valid  and 
binding,  and  the  question  cannot  be  re-opened.  A 
decision  that  an  application  for  execution  is  not  time- 
barred  has  a  similar  effect.  On  the  15th  April  1868 
the  plaintiff  appUed  for  the  execution  of  a  decree  held 
by  him  against  the  defendant,  and  certain  houses 
were  thereupon  attached.  In  April  1869  the 
attachment  was  raised  on  the  intervention  of  a 
third  person.  The  plaintiff  then  brought  a  suit  to 
establish  his  right  to  attach  the  houses,  and  obtained 
a  decree  on  the  28th  February  1871.  An  appeal  was 
made,  and  the  suit  was  finally  decided  in  the 
plaintiff's  favour  in  April  1873.  After  the  plaintiff 
had  obtained  his  original  decree,  and  while  the 
appeal  was  jx^nding,  he  appUed  for  the  sale  of  the  * 
houses  in  execution  on  the  30th  November  1871» 
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and  subsequently  made  three  other  applications 
within  three  years  of  each  other,  the  last  of  which 
■was  dated  the  30th  October  1876.  The  Court  reject- 
•ed  this  last  application  on  the  28th  November 
1876,  on  the  ground  that  the  execution  of  the 
decree  was  barred,  as  more  than  three  years  had 
elapsed  between  the  first  and  second  applications 
(i.e.,  the  applications  of  the  loth  April  1868  and 
30th  November  1871).  The  plaintiff  appealed  against 
the  order,  but  his  appeal  was  rejected  because  he 
had  failed  to  produce  with  it  a  copy  of  the  order 
appealed  against.  The  plaintiff  took  no  further  steps 
in  that  proceeding,  but  made  a  fresh  application  for 
execution  on  the  10th  August  1878.  The  Subor- 
dinate Judge  rejected  it,  on  the  ground  that  the 
execution  was  barred,  the  matter  being  re-s  judicata. 
On  appeal  the  District  Judge  reversed  that  order 
and  allowed  execution.  On  appeal  to  the  High 
Court : — Held,  on  the  authority  of  Mungal  Pershad 
Dichit  V.  Grija  Kant  Lahiri  Chotcdkry,  I.  L.  R. 
S  Calc.  51,  that  the  rule  of  res  judicata  applied,  and 
that  the  application  of  the  30th  November  1871 
was  time-barred,  and,  a  fortiori,  every  subsequent 
application  was  barred.  Senihle :  A  proceeding 
in  execution  is  a  proceeding  which  terminates  in  a 
decree  as  defined  by  s.  244  of  the  Civil  Procedure 
Code  (Act  X  of  1877),  and  is  therefore  a  suit  within 
the  meaning  of  the  Code.  ilA^rjrxATH  Badka- 
BHAT  V.  Vejtkatesh  Govi>'d  Shaxbhog 

I.  Ij.  K.  6  Bom.  54 


IL 


Order    construing  decree — 


Order  as  to  possession  and  mesne  profits — Subse- 
quei^  suit  for  possession.  Certain  lands  having  been 
divided  under  a  batwara  between  A  and  B,  who  to- 
gether took  one  portion,  and  C,  who  took  the  re- 
mainder, A  in  1847  mortgaged  his  share  to  B  under  a 
usufructuary  mortgage.  In  1851  a  dispute  arose  as 
to  the  boundaries  under  the  batwara,  and  ended  in  C 
surrendering  51J  bighas,  which  B  was  allowed  to 
take  possession  of  under  an  ikramamah  executed  by 
A  to  secure  the  costs  incurred  by  B  in  the  dispute. 
In  1874  A  sued  to  recover  possession  of  a  moiety  of 
the  lands  held  jointly  by  lum  with  B,  and  in  1875 
obtained  a  decree  for  possession  and  wasilat,  no 
specific  mention  of  the  51i  bighas  being  made  in  the 
decree.  In  execution  of  the  decree,  wasilat  in  re- 
spect of  a  moiety  of  the  51i  bighas  was  allowed  an 
objection  by  the  defendant  to  such  wasilat  being 
charged  having  been  overruled.  In  1878  B  sued  to 
recover  possession  of  the  moiety  of  the  51i  bighas 
which  had  been  taken  by  A  imder  his  decree.  Held, 
that,  in  rejecting  the  objection  raised  by  B  and  allow- 
uig  wasilat  in  respect  of  the  5H  bighas,  the  Court 
had  interpreted  the  decree  passed  and  declared  that 
under  it  possession  of  a  moiety  of  the  51i  bighas 
had  been  decreed  and  given  to  A,  and  that  the  suit 
instituted  in  1878  was  therefore  barred.  Held,  also, 
that  this  matter,  having  been  decided  under  s.  11, 
Act  XXin  of  1861,  between  the  parties  in  execution 
of  a  decree,  could  not  be  made  the  subject  of  a  suit. 
Kali  Muxditl  v.  ELu)eb  Nath  Chttckebbutty 

e  C.  Ij.  E.  215 
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12. 


Civil   Procedure 


Code  [Act  XIV  of  1882),  s.  230— Limitation^ 
Vatandars  {Bombay)  Act,  III  of  1S74,  s.  10— Col- 
lector's certificate.  A  decree  of  a  District  Court, 
dated  5th  October  1863,  declared  the  plaintiff  to  be  a 
heretlitary  deputy  vatandar  of  a  certain  deshpande 
vatan  vested  in  the  ancestors  of  the  defendant  as 
hereditary  vatandars,  and  that  the  plaintiff,  as 
such  deputy,  was  entitled  to  receive  a  certain  sum 
annually  out  of  the  income  of  the  vatan.  The  decree 
did  not  explicitly  deal  vrith  the  claim  to  future 
payments  then  set  up  by  the  plaintiff  as  hereditary 
deputy  vatandar.  The  plaintiff  received  moneys 
from  time  to  time  under  the  decree  until  1875,  but 
he  neglected  to  have  himself  registered  as  a  repre- 
sentative vatandar  under  Bombay  Act  III  of  1874, 
s.  56.  In  1875  he  made  a  claim  for  certain  arrears 
of  the  allowance  which  he  alleged  to  be  due  under 
the  decree,  and  he  attached  certain  moneys  out  of 
the  income  of  the  defendant's  vatan.  The  Collec- 
tor issued  a  certificate  under  s.  10  of  the  Vatandars 
Act  (III  of  1874)  for  the  removal  of  the  attachment 
and  the  attachment  was  accordingly  removed  by 
the  Subordinate  Judge.  The  plaintiff  appealed 
from  the  order  of  removal,  but  the  Appellate  Court 
confirmed  that  order.  On  second  appeal  to  the 
High  Court,  it  was  held  on  23rd  June  1879  that  the 
lower  Courts  were  right  in  raising  the  attachment ; 
that  the  Civil  Courts  had  no  jurisdiction  to  register 
the  plaintiff  as  a  representative  vatandar,  and  that 
the  Collector  wa^  the  proper  authority  to  be 
referred  to.  Thereupon  the  plaintiff  appUed  to  the 
Collector  to  cancel  the  certificate  which  had  removed 
the  attachment,  and  to  register  him  as  a  represent- 
ative vatandar.  The  Collector  rejected  the  plaint- 
iff's application  on  31st  March  1881.  In  18?1  the 
plaintiff  presented  a  fresh  darkhast  to  attach  the 
same  vatan  projperty  in  virtue  of  the  said  decree  of 
1863,  but  the  application  was  rejected  as  res  judicata 
by  both  the  lower  Courts.  They  held  that  the 
certificate  of  the  Collector,  which  remained  uncan- 
celled, operated  as  a  bar.  On  second  appeal  to 
the  High  Court : — Held,  reversing  the  order  of  the 
lower  Courts,  that  the  decree  was  one  capable  of 
execution.  Held,  as  regards  the  Collector's  cer- 
tificate, that  under  s.  10  of  the  Vatandars  Act 
(Bombay),  III  of  1874,  the  certificate  was  exhaust- 
ed in  operating  on  the  execution  which  it  stopped, 
and  that  the  lower  Court  ought  to  have  dealt  with 
the  case  apart  from  that  certificate.     Gopal   Has- 

MAJST  DeSHKA  v.   KoNT)0  KaSHDsATH 

I.  L.  R.  9  Bom.  328 


13. 


—    "Withdrawal  of  application 


for  execution — Effect  of  such  withdratcal. 
Orders  in  execution-proceedings,  if  not  appealed 
from,  are  binding  on  the  parties  to  the  suit  in  all 
subsequent  proceedings  in  that  suit,  on  principles 
analogous  to  those  of  res  judicata  strictly  so  called. 
It  Ls  therefore  necessary  to  constitute  a  bar  that 
there  should  be  a  hearing  and  final  decision.  Where 
an  application  for  execution  is  allowed  to  be  with- 
drawn, the  matters  in  dispute  are  not  heard   and 
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decided.     There  is  therefore  no  res  judicata.     Haei 
Ganesh  t'.  Yamtjnabai   .    I.  L.  R.  23  Bom.  35 


14. 


Principle  of  res  judicata  as 


applied  to  execution-proceedings — Civil  Pro- 
cedure. Code,  s.  373.  Where  a  judgment-debtor, 
being  entitled  and  having  an  opportunity  to  plead 
s.  373  of  the  Code  of  Civil  Procedvure  as  a  bar  to 
execution  of  the  decree  against  him,  neglects  to  do 
so,  and  the  appHcation  in  respect  of  which  such  ob- 
jection might  have  been  taken  is  entertained  by  the 
Court  and  orders  passed  thereupon,  the  principle 
of  res  judicata  will  apply  to  such  proceedings,  and 
the  judgment-debtor  cannot  at  a  subsequent  stage 
of  the  same  execution  proceedings  object  that  such 
previous  apphcation  for  execution  ought,  in  fact, 
to  have  been  held  to  be  barred  by  the  operation  of 
s.  373  above  mentioned.  Sheb  Sikgh  v.  Daya 
R.VM  .         .         .         I.  L.  R.  13  All.  564 

See  KiSHAN  Sahai  v.  Aladad  Khan. 

I.  L.  E.  14  All.  64 


15. 


Orders  disallowing  objec- 


tion to  party  representative — Civil  Procedure 
Code  {Act  XIV  of  1S82),  ss.  13  aid  244.  0  brought 
a  suit  against  /  for  the  estabhshment  of  her  rights 
as  purchaser  of  certain  immoveable  properties  sold 
iu  execution  of  a  decree  obtained  against  /  and  for 
possession  of  the  same.  After  the  settlement  of 
issues,  but  before  the  suit  was  finally  disposed  of,  / 
died,  and  his  brother  J  was  made  defendant  as  his 
legal  representative.  J  consented  to  the  suit  being 
tried  on  the  defence  raised  by  /  and  upon  the  issues 
already  settled.  The  suit  was  decreed,  it  being  held 
that  G  was  the  purchaser.  In  execution  of  this 
decree,  in  which  G  sought  to  obtain  possession,  J 
objected  that  he  was  entitled  to  a  half  share  of  some 
and  to  the  entire  sixteen  annas  of  the  other  proper- 
ties, and  that  his  brother  /  had  no  right  whatever 
in  the  same.  This  objection  was  disallowed  by  the 
Court  executing  the  decree  on  the  ground  that  it 
liad  not  been  raised  in  the  original  suit,  and  that,  as 
the  decree  had  been  passed  in  the  presence  of  the 
party  then  objecting,  he  was  not  entitled  to  urge  it. 
Thereupon  J  brought  a  suit  against  G  to  establish 
his  rights.  The  defence  was  that  the  order  passed 
in  the  execution-proceedings,  disallowing  the  plaint- 
iff's objection,  was  a  bar  to  the  suit  under  s.  13  and 
s.  244  of  the  Civil  Procedure  Code.  Held,  that  the 
order  disallowing  the  plaintiff's  objection  did  not 
operate  as  res  judicata  under  s.  13  of  the  Civil 
Procedure  Code.  The  Delhi  arid  London  Bank  v. 
Orchad,  I.  L.  R.  3  Calc.  47  :  L.  R.  4  I.  A.  127,  reUed 
on.  Held,  also,  that  this  order  was  no  bar  to  the  suit 
Hnder  s.  244  of  the  Civil  Procedure  Code.  Kanai 
LaU  Khan  v.  Shashi  Bhusun  Biswas,  I.  L.  R.  6 
Calc.  777  :  8  C.  L.  R.  117,  foUowed.  Gotjrmani 
Dabee  v.  Jugtjt  Chandra  Atjdhikari 

I.  L.  R.  17  Calc.  57 

16.  — Order  in  execution-pro- 
ceedings that  deed  ■was  valid — Sale  of  two 
floti  of  land  by  one  sale-deed — VaJiditi/  of  deed  qves- 
tioned  in  dispute  as  to  ont  of  the  plots — Subsequent 
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dispute  as  to  second  plot  included  in  deed — Question- 
of  validity  of  deed  again  raised — Orders  in  execution': 
proceedings  how  far  final — Civil  Procedure  Code  {Actr 
XIV  of  1882),  ss.  13  and  283.  The  plaintiff  pur- 
chased two  distinct  plots  of  land  (A  and  B)  from  one: 
G  hy  a,  deed  of  sale  dated  30th  September  1875.  In 
1884,  in  execution  of  a  decree  against  G,  plot  A 
■n  as  attached  and  sold  as  his  property  and  purchased 
by  the  defendant.  The  plaintiff  did  not  intervene,, 
and  at  that  time  took  no  steps  to  establish  his 
alleged  right  to  this  land.  In  1 885  the  defendant 
obained  another  decree  against  G,  and  in  execution^ 
attached  plot  B.  The  plaintiff  intervened,  and. 
claimed  the  property  attached  as  his  own  under 
the  fale-deed  of  30th  December  1875.  The  defend- 
ant disputed  the  sale,  but  the  Court  found  in  favour 
of  the  validity  of  the  sale-deed  and  allowed  the 
plaintiff's  claim.  The  defendant  did  not  file  a  suit  to 
set  aside  this  order.  The  plaintiff  then  filed  a  suit 
to  establish  his  title  to  plot  A,  relying  on  his  sale- 
deed  of  the  .30th  December  1875.  The  defendant 
again  disputed  the  sale,  pleading  that  it  was 
colourable  and  fictitious  transaction.  Held,  that  the 
order  in  the  execution-proceeding  did  not  operated 
as  res  judicata,  and  did  not  estop  the  defendant 
from  contesting  the  vaUdity  of  the  sale-deed  in 
the  present  suit.  Per  Jardtne,  J. — If  the  deci- 
sion as  to  the  validity  of  the  deed  had  been  a 
final  decision  in  a  suit  as  distinguished  from  an  exe- 
cution-proceeding, it  would  have  created  an  estoppel 
by  res  judicata.  Between  the  parties  the  orders  to 
which  s.  283  of  the  Civil  Procedure  Code  refers  are- 
subject  to  the  result  of  a  suit,  if  any,  conclusive, 
but  this  conclusiveness  exists  only  as  regards  the 
particular  property  in  dispute.  Dinkar  Ballal 
Chakradev  v.  Haei  Shiedhar  Apte 

I.  L.  R.  14  Bom.  206 

17. Application  for  two  reliefs 

—Civil  Procedure  Code  (Act  XIV  of  1882),  s. 
13,  Expl.  Ill — Application  in  execution  for  two  re- 
liefs— Order  passed  granting  one  relief  and  making 
no  reference  to  the  other — Sid)sequent  application  for 
the  other  relief  ;  power  of  Court  to  grant.  A  decree 
awarded  a  plaintiff  possession  of  land,  together 
with  mesne  profits.  Plaintiff  subsequently  applied, 
in  execution,  for  delivery  of  the  land  and  for  the 
mesne  profits.  The  Court  passed  an  order  on  this 
application,  directing  plaintiff  to  be  put  into  posses 
sion  of  the  land,  but  making  no  reference  what* 
ever  to  the  mesne  profits.  Plaintiff  subsequently 
made  another  apj)lication  for  mesne  profits,  when 
it  was  contended  that,  inasmuch  as  the  prayer  for 
mesne  profits  had  not  been  granted  when  the  pre^ 
vious  apphcation  was  dealt  with,  it  must  be  takeflt 
that  the  application  for  mesne  profits  had  been  re» 
j  fused,  and  that  the  matter  was  consequently  re$- 
judicata.  Held,  tliat  the  application  was  not  bM* 
red,  and  that  the  law  of  res  judicata,  as  laid  down 
in  Expl.  Ill  to  s.  13  of  the  Code  of  Civil  Procedure 
had  no  apphcation  to  the  case.  NityanandA 
Gantayet  v.  Gajapati  Vasfdeva  Devtt  (1901) 

I.  L.  R.  24  Mad.  681 
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18.  liimitation — Order   in   execu- 


tion of  decree — Limitation — Previous  application  for 
execution  refused,  and  judgment-debtor's  objection 
^is  to  limitation  disallowed — Effect  of  such  an  order 
in  a  subsequent  application  for  execution.  On  an 
application  for  execution,  an  order  for  attachment 
having  been  issued,  the  judgment-debtor  objected 
to  the  execution  on  the  ground  that  it  was  barred 
by  Umitation.  After  several  adjournments,  granted 
at  the  instance  of  the  decree-holder,  neither  i)arty 
having  appeared  at  the  date  of  hearing  the  Comi:  by 
its  order  refused  the  application  for  execution  and 
disallowed  the  objection  of  the  judgment-debtor. 
On  a  subsequent  application  by  the  decree-holder, 
the  judgment-debtor  again  objected  to  the  execution 
on  the  ground  that,  inasmuch  as  the  previous  appli- 
cation was  barred  by  hmitation.  the  subsequent 
apphcation  was  also  barred.  Held,  that  the  judg- 
ment-debtor was  not  precluded  from  raising  the 
objection  that  the  previous  application  was  barred 
by  limitation,  ilungul  Pershad  Dichit  v.  Grija 
Kant  Lahiri,    I.    L.    R.  8  Calc.  51.  distinguished. 

BhOLAXATH   DaSS     v.      PEAFTliA       NaTH      KuSDU 

Chowdhrt  (1900) 
I.  li.  R.  28  Calc.  122 ;  s.c.  5  C.  W.  N.  80 


19. 


Although  the  exe- 


•cntion  of  a  decree  may  have  been  actually  barred 
by  time  at  the  date  of  an  application  made  for  its 
•execution,  yet,  if  an  order  for  executoin  Ls  made  by  a 
competent  Court  having  jurisdiction  to  try  whether 
such  execution  is  barred  by  time  or  not  such  order, 
although  erroneous,  must,  if  unreversed,  be  treated 
as  valid.  An  apphcation  for  execution  of  a  decree 
was  struck  ofE  on  the  loth  of  January  189-i.  The 
next  apphcation  for  execution  was  not  made  until 
the  29th  of  May  1897.  Notice  of  this  application 
Teas  served  on  the  judgment-debtors  and  they  filed 
•objections,  but  on  the  day  fixed  for  hearing  failed  to 
support  them,  and  they  were  dismissed.  The  apph- 
cation for  execution  was,  however,  ultimately  struck 
oS.  by  reason  of  the  non-payment  of  process  fees, 
by  the  decree-holders.  Held,  that  it  was  not  open  to 
the  judgment-debtors,  on  a  subsequent  apphcation 
for  execution  being  made,  to  plead  hmitation  in 
respect  to  the  application  of  the  29th  May  1897, 
as  a  bar  to  the  execution  of  the  decree.  Mungul 
Pershad  Dichit  v.  Grija  Kant  Lahiri  Chotcdhry, 
L.  S.  8  I.  A.  123  ;  Behari  Lai  v.  Abdul  Majid, 
AIL  Weekly  Note3  (1897)  29  ;  Lakshrnanan  Chetti 
V.  Kutiayan  Chetti,  I.  L.  P.  24  Mad.  669; 
BhcHanath  Da^s  v.  PrafuUa  Nath  Kundtt  Choudhry, 
I.  L.  B.  28  Calc.  122 ;  and  Dhonkal  Singh  v. 
Phakkar  Singh,  1.  L.  R.  15  All.  84,  referred  to. 
Tileshar  Bai  v.  Parbati,  I.  L.  B.  15  All,  198, 
and  Onkar  Singh  v.  Jlohan  Kuar,  All.  Weekly 
Notes  (1898),  96,  distinguished.  Sheoraj  Sikgh  v. 
Kamtsshar  Nath  (1902)  .     L  L.  R.  24  All.  282 

20.  Order    permitting     with- 

-drawal  of  execution  upon  condition — Civil 
-Procedure  Code,  s.  13 — Exccutioif  proceeding — Condi- 
tion illegal  and  not  bearing  on  any  issue  raided  be- 
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I    tureen  parties — Subsequent  application  for  execution — 
;    Bight  of  decree-holder  to  disregard  condition.     ^Vhere 
!    a  decree-holder  having  put  up  certain  properties  of 
j    the  judgment-debtor  to  sale  in  execution  of  his 
decree,  bid    R600  for   it,  but   failed  to  deposit  the 
:    earnest-money    and  then  apphed  to  withdraw  the 
'    execution  ;    and  the  Court  being  of  opinion  that 
;    this  was  a  dodge  to  avoid  paying  the  earnest-money, 
'    allowed  the  application,  but  subject  to  the  condition 
i    that  the  same  properties  should  be  put  up  for  sale 
first  at  the  next  apphcation  for  execution  and  the 
'    decree-holder  must  bid  R600  for  it  -.—Held,  that  the 
Court  had  no  power  to  make  such  an  order  and  it 
I    was    not   binding  on  the  decree-holder  so  as  to  pre- 
clude him  from  proceeding    to    execute  the  decree 
asainst  the  other  properties  of  the  judgment-debtor. 
The  order  did  not  operate  as  res  judicata.     Ulungul 
Prasad  Dichit  v.  Grija  Kant  Lahiri,  L.  B.  8  I.  A. 
123  : 1.  L.  B.  8  Calc.   51,    distinguished.      JsAif  ada 

SirND-iKI     CHOWDHirRA>n     f.      NoKTXESSWAR     ROT 

Chowdhtry  (1906)  11  C.  W.  N.  236 

I 

j  6.  CAUSES  OF  ACTION. 

1,  Nature  of  cause  of  action — 

Obligation  to  disclose  title.  A  plaintiff's  cause  of 
action  is  a  veiy  different  thing  from  his  title  ;  the 
one  being  something  done  contrary  to  his  interest, 
which  obliges  him  to  seek  the  aid  of  a  Court  of 
1  Justice,  the  other  being  the  proof  that  that  some- 
thing affords  him  a  valid  ground  for  relief.  DCDSAK 
BiBEE  t'.  Shakie  Bttekitsdaz  .  15  W.  R,  168 
Identity  of  bases  of  claim- 


Dismissal  of  claim  on  failure  to  produce  evidence. 
Where  the  relief  sought  for  in  respect  of  certain 
property  in  a  suit  is  different  from  the  relief  sought 
for  in  respect  of  the  same  property  in  a  prior  suit 
(between  the  same  parties  or  their  privies),  but  the 
title  on  which  the  rehef  sought  for  is  based  is  the 
same  in  both  suits,  the  dismissal  of  the  former 
suit  for  failure  to  establish  such  title  is  a  bar  to  the 
second  suit.     Ram  Rao  r.  Scrya  Rao 

I.  L  R.  1  Mad.  84 

s.c.  on  appcrtl  to  Privy    Council,    Zamisdae   o» 
Pattapuram  v.  Proprietors  of  Kola>-ka 

I.  L.  R.  2  Mad.  23  :  L.  R.  5  I.  A.  200 

Difference      in      rights     on 


-wliicli  claim  is  raade — Omission  to  assert  every 
title.  -A-ct  Vm  of  lSo9,  s.  2,  does  not  require  a 
plaintiff  at  once  to  assert  all  his  titles  t-o  property, 
or  to  be  thereafter  estopped  from  advancing  them. 
The  maxim,  nemo  debet  bis  vexari  pro  una  et  eddem 
causa,  cannot  apply  where  the  right  on  which  the 
second  suit  is  brought  is  not  the  same  as  that  as- 
serted in  the  former  suit.  Sadaya  Pn.T.AT  v.  Chctsi 
I.  L.  R.  2  Mad.  352 

Omission  to  decide  part   of 


case — Suit  <w  to  part  of  case  raised  in  former  suit. 
A  plaintiff  is  bound  to  raise  every  title  on  which 
he  can  succeed  and  to  obtain  a  decision  upon  every 
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part  of  his  case,  and  if  it  is  found  that  any  part  of 
the  case  which  he  made  has  been  neglected  by  the 
Court  •which  tried  the  suit,  he  is  not  at  liberty  to 
bring  a  fresh  suit  in  respect  of  such  part.  Sree- 
KEiSTO  Biswas  v.  Joy  Keisto  Biswas 

24  W.  R.  304 


5. 


Obligation   to  assert  every 


title — Reservation  of  right.  A  litigant  is  bound  to 
disclose  all  his  titles  at  once.  He  cannot  be  allowed 
to  keep  back  one,  and  then,  years  after,  to  bring  a 
fresh  suit  on  the  ground  that  he  had  still  a  right  in 
reserve.  Beojo  Lall  Roy  v.  Khettfe  Nath 
MiTTEE 12  W.  R.  55 

Dtjdsae  Bibee  v.  Shakie  Btjekttndaz  ^' 

15  W.  R.  168 


6. 


Civil      Procedure 


Code,  s.  13,  Expl.  II — Idem  corpus,  alia  causa 
■petendi.  In  1876  A  sued  K  and  others  to  recover 
certain  lands,  alleging  that  he  was  the  kamavan  of 
their  tarwad,  and  that  the  lands  were  granted  to 
them  for  maintenance  under  n  oral  agreement, 
which  had  been  broken  by  K  having  mortgaged 
some  of  the  lands.  This  suit  was  dismissed.  In 
188  A  sued  the  same  defendants  to  recover  the 
same  lands,  on  the  ground  that  as  kamavan  of  the 
tarwad  he  was  entitled  to  resume  possession  of  the 
lands.  Held,  reversing  the  decrees  of  the  lower 
Courts,  that  the  suit  brought  by  A  in  1881  was  not 
barred  by  s.  13  of  the  Code  of  Civil  Procedure,  1877. 
Per  Mtitttisami  Ayyae,  J. — Expl.  II  to  s.  13  of  the 
Code  of  Civil  Procedure,  1877,  refers  to  the  title  liti- 
gated in  the  former  suit  as  distinguished  from  the 
relief  claimed.  Wliere  several  independent  grounds 
of  action  are  available,  a  party  is  not  bound  to  unite 
them  all  in  one  suit,  though  he  is  bound  to  bring 
before  the  Court  all  grounds  of  attack  available  to 
him  with  reference  to  the  title  which  is  made  the 
ground  of  action.     Alltjnni  v.  Kttnjttsha 

I,  L.  R.  7  Mad.  264 


7. 


Civil     Procedure 


Code,  1SS2 — Suit  for  land  based  on  plaintiffs  title — 
Previous  suit  as  lessor — Omission  to  make  title  a 
ground  of  attach  in  previous  suit — No  denial  of 
plaintiffs  title  as  landlord — Maintainability  of  suit. 
In  a  previous  suit,  brought  in  1890,  plaintiff  had 
sued  for  the  recovery  of  certain  land  which  he 
alleged  to  have  been  let  verbally  to  the  defendants 
in  1886.  Defendants  denied  the  verbal  letting,  and 
pleaded  that  they  held  the  land  from  plaintiff's  pre- 
decessor under  a  written  agreement  of  1876.  Ihe 
Court  passed  a  decree  in  plaintiff's  favour,  holding 
that  the  lease  under  the  written  agreement  had 
expired  prior  to  1886,  and  that  the  subsequent  en- 
joyment of  the  land  was  under  a  verbal  agreement. 
No  steps  were  taken  to  execute  that  decree.  Plaint- 
iff now  sued  defendants  for  the  recovery  of  the 
same  land,  together  with  arreare  of  rent  basing 
his  claim  on  the  same  •written  agreement  of  1876, 
and  also  on  his  title  as  o^mier  thereof.  The  District 
Court  held  the  claim  on  the  written  agreement  to 
be  res  jtidicata,  and  that  plaintiff  could  not  now 
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sue  upon  his  title,  as  that  should  have  been  made] 
a  ground  of  attack  in  the  former  suit.  On  appeaBi 
to  the  High  Court  : — Held,  that,  inasmuch  as 
plaintiff's  title  as  landlord  was  recognised  in  the 
suit  of  1890,  the  defendants  could  not  have  acquired 
a  prescriptive  title  as  against  him  in  1898,  when  the 
present  suit  was  filed  ;  and  that  plaintiff  was  there- 
fore entitled  to  recover  the  land  upon  his  title 
independently  of  any  letting  by  him  to  the  defend- 
ants. That  the  claim  for  aiTears  of  rent  under 
the  old  written  agreement  was  res  judicata  by  reason 
of  the  former  suit,  but  that  plaintiff's  omission 
to  sue  on  the  strength  of  his  general  title  in  the- 
former  suit  \<as  no  bar  to  the  present  suit,  inasmuch 
as  his  title  as  landlord  had  never  been  disputed. 
Zamorin  of  Calicut  v.  Narayanan  Mussad,  I.  L. 
R.  22  Mad.  323,  referred  to.  Ktttti  Ali  v.  Chik- 
dan        .         .  I.  L.  R.  23  Mad.  629' 


8, 


Dismissal  of  suit  for  pro- 


prietary right  to  land — Subsequent  suit  for  pos- 
session of  portion  of  same  land  as  planter  of  the 
trees  on  it.  The  dismissal  of  a  suit  in  which  the 
plaintiff  had  claimed  a  proprietary  title  in  certain 
land  hold  not  to  bar  a  subsequent  suit  in  which  he 
prayed  for  a  declaration  that,  as  planter  of  the  trees 
and  consti-uctor  of  a.  tank  in  a  garden  forming  a 
portion  of  the  land,  he  was  entitled  to  retain  posses- 
sion of  the  garden  and  tank.  Goshain  Jtjgoo- 
PooEEE  v.  Bishen  Dyal  Chund      ,      2  Agra  32 

9.  Dismissal  of  suit  on  demise 

as  continuation  of  prior  demise — Siibsequent 
suit  on  prior  demise.  In  1883  plaintiff  sued  to  re- 
cover certain  land  from  the  defendant  on  a  demise  of 
1856  which  he  alleged  was  a  renewal  of  a  prior 
demise  of  1835.  The  suit  was  dismissed  on  the 
ground  that  the  demise  of  1856  was  not  proved. 
Plaintiff  then  sued  to  recover  the  same  land  on  the 
demise  of  1835  and  on  title.  Held,  that  the  decree 
in  the  former  suit  was  no  bar  to  this  suit.  Kaii- 
DiTNxi  v.  Katiamma        .       I.  L.  R.  9  Mad.  251 


10. 


Suit     for     land 


based  on  plaintiffs  title — Prior  suit  alleging  that 
defendants  held  on  lease  from  plaintiff.  In  a  pre- 
vious suit  in  which  plaintiff  had  been  a  part.y,  it  had 
been  attempted  to  assert  plaintiff's  title  to  a  piece 
of  land  occupied  by  the  defendants  by  proving  that 
they  held  the  same  by  virtue  of  an  alleged  specific 
lease.  The  Court  had  held  that  no  such  lease  had 
been  executed.  Plaintiff  now  claimed  the  land  as 
belonging  to  his  devasom,  and  sued  to  recover  it 
on  the  strength  of  his  title  ;  he  also  set  up  the 
alleged  lease  once  more.  Hdd,  that,  though  the 
question  of  the  validity  of  the  lease  was  res  judicata^ 
plaintiff  was  at  liberty  to  sue  also  on  the  strength  of 
his  title,  independently  of  the  lease,  and  he  was  not 
estopped  from  so  suing  by  the  fact  that  the  former 
suit  had  been  based  on  the  lease  alone.  If  the 
relation  of  landlord  and  tenant  were  shown  to  have 
existed  prior  to  the  specific  lease  sued  upon,  it  was 
for  the  tenant  to  prove  that  such  relation  had  ceased' 
to  exist.  In  the  absence  of  such  proof,  the  relation- 
would  be  presumed  to  continue,  and  the  tenant's' 


•C 
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possession  in   that   case   could   not   he   adverse. 
ZAKOsnr  ov  CAUcrT  r.  Narayanan  Mcssad 

I.  li.  E.  22  Mad.  323 


IL 


Suit  for  same  property  on 


different  cause  of  action — Civil  Procedure 
Code,  1859,  s-  2.  The  plaintiff  sued  to  recover  cer- 
tain land,  on  the  ground  that  he  had  been  forcibly 
dispossessed  of  it  by  the  defendant.  As  the  plaintiff 
did  not  prove  the  alleged  dispossession,  his  claim 
was  rejected,  but  the  Court  suggested  that  he 
might  recover  in  a  fresh  suit,  treating  the  defendant 
as  a  trustee,  and  offering  to  make  certain  payments 
to  him.  The  plaintiff  then  filed  a  fresh  suit,  framing 
it  in  the  manner  indicated  by  the  Court.  Held,  that 
the  latter  suit,  being  based  on  a  different  cause 
of  action  from  the  former,  was  not  barred,  and  that 
the  question  at  issue  between  the  parties  was  not  res 
judicata.     BiSTO    Shankab    Patil    r.    Ramchan- 

DRABAT  RiGHTTNATH  JaHAGIEDAR 

8  Bom.  A.  C.  89 
12.  - Civil    Procedure 


Code,  1859,  s.  2 — Decision  as  to  nature  of  document. 
In  1864  the  original  plaintiff,  L,  as  heir  of  F, 
brought  a  suit  against  J  (the  guardian  of  F),  A,  B, 
and  C,  to  recover  a  peace  of  land.  The  suit  was 
rejected,  as  it  was  proved  that  (though  the  plaintiff 
was  the  heir  of  F)  F's  guardian  had  mortgaged  the 
land  for  necessary  purposes  to  C,  the  two  defend- 
ants A  and  B  being  merely  tenants  of  C.  The 
plaintiff  then  sued  C  for  redemption  of  the  mort- 
gaged premises.  Held,  that  the  second  suit  was 
not  barred  under  s.  2  of  the  Code  of  Civil  Pro- 
cedure. Held,  also,  that  the  fact  of  the  document 
under  which  C  held  the  land  being  described  in  the 
Court's  judgment  in  the  earlier  suit  as  an  instru- 
ment of  sale  was  not  conclusive  in  the  second  suit 
as  to  the  real  nature  of  the  instrument.  Vallabh 
Bhxtla  v.  Rama  ....  9  Bom.  65 
13. Suit  by  sons  to   set    aside 


alienation  by  -widow  as  guardian — Former 
suit  by  widow  against  purchaser.  Where  the 
mother  and  guardian  of  minor  sons  had  once  sued 
a  certain  party  in  order  to  set  aside  certain  kobalas 
by  which  she  had  conveyed  away  to  him  the  pro- 
perty of  her  late  husband,  on  the  ground  that 
her  action  may  have  been  injurious  to  the  interests 
of  her  sons,  and  the  said  suit  had  been  thrown 
out  by  the  Judges,  and  the  sons  subsequently 
brought  another  suit  with  substantially  the  same 
object  in  view,  but  making  the  mother  a  co-defend- 
ant with  the  original  defendant  : — Held,  that  the 
validity  of  the  kobalas  having  once  been  decided, 
the  only  ground  on  which  the  subsequent  suit  could 
lie  would  be  that  the  mother  had,  in  giving  the 
kobalas,  acted  collusively  with  the  defendant,  of 
which,  however,  there  was  no  evidence  whatever. 
Gtjnga  Ram  Sadhookhan  v.  Panch  Cowree 
P0RAMA>TK      .  .  .  .      25  "W.  E.   366 

14. Decision     as    to    genuine- 


RES  JUDIC  ATA -con<rf. 

6.  CAUSES  OF  ACTION— conti. 

a  certain  document  has  been  held  to  be  genuine 
between  a  third  person  as  plaintiff  and  the  present 
plaintiff  and  present  principal  defendant  as  defend- 
ants, was  held  to  be  conclusive  in  this  suit  on  the 
point  of  authenticity  of  the  document,  though  not  a 
res  judicata  under  s.  2,  Act  VIII  of  1859,  in  other 
respects.  Kally  Peesad  Seix  Chowdhry  v. 
MoHESH  CHrxDER  Bhuttacharjee  .  1  Hay  430 


15, 


Sanction  for  for- 


geri/  in  reswct  of  document  in  another  suit.  A  former 
decision  in  a  civil  suit  in  which  the  if  sue  was  the 
genuineness  or  otherwise  of  a  kabuliat,  and  the 
Court  held  that  it  was  not  genuine,  but  added  (as  an 
obiter  dictum)  that  the  pottah  produced  by  the  other 
side  was  authentic,  does  not  bar  the  jurisdiction  of  a 
Civil  Court  in  sanctioning  a  commitment  for  forgery 
in  respect  of  the  pottah.  JuGorT  Misser  v.  Baboo 
Lal 5  W.  R.  Cr.  50 

OoMANATH    Roy    Chowdhry    v.    R\ghoo>-ath 
iliTTER     .         .     Marsh.  43  :"W.  E.  F.  B.  10 

1  Hay  75 


16. 


Subscqiieni    suit 


ness  of  document — Civil  Procedure  Code,  1859, 
s.  2 — Co-defendants.     A  former  judgment,  in  which 


in  which  same  question  arose.  Where  a  Court  in  a 
former  suit  against  the  present  plaintiffs  to  set  aside 
a  mortgage  decided  that  the  mortgage  as  to  a  certain 
share  of  the  property  was  invalid,  although  it  was 
not  a  matter  for  adjudication  then  before  the 
Court: — Held,  that  that  decision  was  no  bar  to  a 
subsequent  suit  for  recovery  of  the  mortgage-debts 
as  to  that  share,  and  that  the  question  of  the 
genuineness  or  otherwise  of  the  mortgage  by 
defendants  to  plaintiffs  was  open  to  be  decided  on 
the  merits.     Bttstee  Ram  v.  Newaz  Singh 

2  Agra  62 

17. Decision  as  to  validity  of 

document — Matter  in  issue — Defence  not  relied 
cm.  A  suit  was  brought  by  .4  to  recover  property, 
in  which,  on  appeal  to  the  Privy  Council,  two  ques- 
tions arose,  v>z.,  whether  the  property  was  to  pass  as 
divided  or  undivided  property,  and  whether  such 
property  wfis  conveyed  away  to  A's  father  by  a  deed 
of  testamentary  disposition.  The  lower  Court  had 
decided  only  the  latter  point,  and  the  Privy  Council 
remanded  the  case  for  deteimination  of  the  former 
point.  On  a  second  appeal  to  the  Privy  Council, 
that  Committee  were  about  to  enter  upon  the  ques- 
tion as  to  the  validity  of  the  testamentary  paper, 
when  A  gave  up  the  point  that  the  paper  was  in  any 
sense  testamentary  in  its  character,  and  disclaimed 
having  any  title  under  it  as  a  testamentary  devise, 
and  the  Privy  Council  therefore  did  not  decide  that 
question.  Held,  that  a  subsequent  suit  by  A,  in 
which  he  sought  to  recover  the  property  by  setting 
up  the  paper  as  a  valid  will  and  testament,  was  a 
suit  instituted  without  bond  fides,  and  could  not  be 
allowed  to  proceecl,  because  the  nature  of  the  paper 
was  in  issue  in  the  former  suit,  and  what  was  in 
issue  must  be  taken  to  have  been  decided  by  the 
judgment.  Raghoonadha  Perya  Oodya  Taver 
V.  Kattama  Naucheab  .  10  W.  E.  P.  C.  1 
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s.c.  ViJAYA  Raghanadha  Bodha  Gooroo  Sawmy 
Peeiya  Oodya  Taver  v.  Katama  Natchiar 
(Rajah  op  Shivagttnga)      .       11  Moo.  I.  A.  50 

Affirming  B.C.  in  High  Court,  Udaiya  Tevar 
V.  Katama  Nachiyak  "     .         .2  Mad.  131 


18. 


Deed  of  sale  or 


mortgage — Parties — Question  decided  in  former  suit. 
Ji  obtained,  on  the  7th  January  1862,  a  decree 
declaring  a  deed  of  sale  in  his  favour,  dated  the  7th 
January  1854,  to  be  a  geniiine,  authentic,  and  valid 
instrument.  The  question  whether  the  sale  was 
changed  into  a  conditional  sale  or  mortgage  by  an 
agreement  entered  into  by  him  with  the  vendors  on 
the  same  day  that  the  deed  of  sale  was  executed, 
could  not  be  raised  by  any  of  the  parties  to  that  suit 
or  their  representatives  in  a  suit  brought  by  E  to 
obtain  proprietary  possession  of  the  subject  of  the 
sale,  in  virtue  of  the  deed  and  the  decree.  Dhundi 
V.  Ram  Lal       .         .         .         .        7  K".  W.  149 


19. 


Suit  for   posses- 


81071  mvder  deed  of  gift — Subsequent  suit  by  heir  of 
donor  to  set  aside  deed  of  gift  as  im'alid.  G  exe- 
cuted a  deed  of  gift  of  his  whole  property  in  favour 
of  J.  J  sued  for  possession  and  obtained  a  decree. 
On  the  death  of  G,  his  heir  sued  to  set  aside  the  deed 
of  gift,  alleging  that,  notwithstanding  the  decree, 
J  did  not  obtain  possession  till  after  the  death  of  G, 
and  that  the  deed  of  gift  was,  under  the  Imames 
law,  invalid.  Held,  that  this  might  have  been  a 
good  defence  on  the  part  of  G  to  the  suit  brought 
against  him  by  J,  but  that,  after  the  decision  of 
that  suit,  it  Mas  not  open  to  G  to  dispute  the  title 
of  J,  noj-  was  it  now  open  for  his  heir  to  do  so.  Fur- 
ZTJND  Alt  v.  Jaffeee  Bebee        .       5  H".  W.  118 


20. 


Deed    of    gift — 


Civil  Procedure  Code,  1S59,  s.  2 — Matter  not  deter- 
mined in  former  suit — Suit  on  different  cause  of 
action,  M  brought  a  suit  to  obtain  her  share  of 
the  entire  property  of  A,  her  deceased  father.  It 
was  pleaded,  with  respect  to  a  certain  portion  of  the 
property,  that  A,  had  made  it  over  by  parol  gift  to 
his  minor  son.  The  case  came  before  the  High 
Court  on  special  appeal,  when  it  Avas  contended  on 
behalf  of  M,  the  appellant,  that  the  gift  was  not 
proved,  and  that  some  portion  of  the  property  was 
''  mush'a  "  (undivided),  and  the  gift  in  regard  to  it 
invalid.  The  High  Court  refused  to  allow  the  last 
plea,  which  had  not  been  taken  in  the  Court  of  first 
Instance,  to  be  taken  in  appeal,  the  point  raised 
being  one  of  fact,  and,  as  the  gift  had  been  estab- 
lished by  evidence,  dismissed  the  appeal.  F,  the 
purchaser  of  the  rights  and  intcrsets  in  A\'i  estate  of 
W,  a  defendant  in  the  suit  brotight  a  suit  against 
his  vendor,  M,  and  the  guardian  of  the  minor,  to 
obtain  possession  of  the  propert.y  conveyed  by  the 
sale  in  which  property  affected  by  the  gift  was  in- 
cluded, and  claimed  the  setting  aside  of  the  gift  be- 
cause a  portion  of  the  property  conveyed  by  it  was 
undivided.  Held,  that  his  suit  was  not  barred  by 
s.  2  of  Act  VIII  of  1859.     Imam  an  v.  Faztjl  Kartm 

7  N.  W.  251 
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21. 


Suit    to    compd 


erecution  of  release  from  document — Siiit  to  declare 
document  executed  for  nominal  purpose.  On  23rd 
March  1878  plaintiff  executed  to  defendant  a  docu- 
ment purporting  to  be  a  deed  of  gift.  In  1886 
plaintiff  sued  to  cancel  the  document,  alleging  that 
defendant  on  11th  May  1881  had  agreed  to  execute 
release,  but  had  not  done  so  ;  that  suit  was  dismissed 
for  non-payment  of  duty  due  under  the  Court  Fees 
Act.  The  plaintiff  now  sued  in  1887  for  a  declara- 
tion that  the  document  " Mas  executed  for  nominal 
purposes  and  M-as  not  intended  to  take  effect." 
Held,  that,  since  the  cause  of  action  in  the  suits  of 
1886  and  1887  M-ere  not  the  same,  the  claim  in  the 
latter  suit  Mas  not  res  judicata.  Nagathal  v. 
PoNxusAMT         .         .  I.  L.  B.  13  Mad.  44 


22. 


Suit  for  same 


object   on    different    cause    of    action — Decision    in 
former  'suit.     Plaintiff,  claiming  as  grandson  of  one 
S  M,  the  only  undivided  brother  of  S,  sought  to 
recover   half    of   the    village    sold    by    S   to    first 
defendant's  father  in  1885  ;  the  village  having  been 
(as   alleged)  familv  property,  and  sold  without  the 
consent  of  plaintiff's  father,  who  succeeded  his  father 
aS'  M.  and  not  for  family  purposes.     In  a  former 
suit  (No.  3  of  1 855),  brought  by  the  plaintiff's  father 
against  S  and  i?.  the  father   of  the  present   first 
defendant,  and  the  present  second  defendant  the 
paternal  nephew  of  the  first  defendant,  for  posses- 
sion of  the   Mhole  of  the  family  propertv  belonging 
to  him  and  S  as  co-parceners,  and  to  res^-ind  the 
sale  to  7?,  the  plaint  stated,  amongst  other  things, 
that  S  M-as  imbecile  ;  and  that  the  sale-deed  was 
obtained  by  taking  a  fraudulent  advantaee  of  his 
imbecility,  and  that  it  was  invalid  as  being  made 
without    plaintiff's   consent.     The   Court    decided 
that  S  M-a«  "  both  physically  and  mentally  quali- 
fied to  manage  and  legally  competent  to  deal  with 
the  estate,  supposing  it  to  be  undivided,  to  the  ex- 
tent of  his  own  share,"  and  dismissed  the  suit.     In 
1 862  the  plaintiff  again  sued  the  present  defendant 
for  the  M'hole  of  the  village  on  the  same  ground  of 
imbecility  and  fraud.     The  Civil  Court  decided  that 
the  suit  was  barred  by  the  decree  in  the  first  suit, 
and  on  appeal  the  decree  was  affirmed.     Held,  that 
the  present  cause  of  action — ^namely,  the  plaintiff's 
right  as  to  co-parcener  to  a  moiety  of  the  property 
and  the  invalidity  of  the  instrument  of  sale  to  pass 
that  right  to  the    defendant — was  not  res  judicata. 
Chinniya  Mcdali  v.  Veitkatachblla  Prt,LAT 

3  Mad.  320 

23.       Former  suit  on  same  cause 

of  action — Suits  stnfing  different  grounds  for  right, 
to  succeed  to  estate.  Plaintiff  sued  to  recover  a 
zamindari  from  his  step-brother,  alleging  that  the 
zamindari  was  hereditary  propcs-ty  belonging  to  the 
family,  the  succession  thereto  being  governed  by  the 
laM'  of  primogeniture  ;  that  his  father  died  in  1859, 
leaving  the  plaintiff,  defendant,  and  another,  his 
sons,  the  former  by  the  first  wife,  and  the  latter  two 
by  the  second  wife  :  and  that  the  defendant 
(respondent)  unlawfully  enjoyed  '  the  estate,  while 
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plaintifi  as  the  eldest  son,  had  a  legal  claim  thereto. 
In  defence  it  \ras  pleaded  that  the  claim  was  rts 
judicata  by  the  decree  in  a  suit  which  was  brought 
by  plaintiff  to  obtain  declaration  of  his  status  as 
the  son  of  his  father's  pattaba  stri,  or  royal  wife,  in 
which  suit  the  plaintiff's  father  was  first  defendant, 
and  defendant's  mother  was  second  defendant,  and 
wherein  they  both  denied  that  plaintiff  was  son  of 
the  pattaba  stri  and  aflSrmed  that  second  defendant 
was  first  defendant's  first  wife,  and  that  her  sons 
were  preferential  heirs  to  the  zamindari.  Among 
the  points  recorded  was  for  "  plaintiff  to  prove  his 
status  and  right  as  alleged,"  and  that  issue  was  set 
down  for  defendants  to  rebut.  The  Judge  disbe- 
lieved that  plaintiff  was  the  son  of  his  father's  first 
wife,  and  added,  "  Plaintiff  fui-ther  pleads  that  he 
is  the  eldest  son,  a  position  not  denied,  but  one 
which  cannot  confer  on  him  the  status  he  now 
claims."  The  Judge  decided  that  plaintiff  had 
failed  to  prove  that  his  mother  was  the  pattaba  stri, 
and  that  he  was  heir  to  the  exclusion  of  second  de- 
fendant's sons.  On  appeal  to  the  Sudder  Adawlat, 
the  decree  below  was  confirmed  and  the  Court  made 
the  following  observation  :  "It  has  been  attempted 
at  the  hearing  of  the  appeal  to  maintain  the 
plaintiff's  right  to  succeed  as  being  the  eldest  son. 
This,  however,  was  not  the  position  taken  in  the 
Court  below,  where  the  succession  was  allowed  to 
depend  on  another  circumstance, — ^namely,  the 
mother  being  the  pattaba  stri  ;  and  the  Court 
therefore  held  the  argument  to  be  an  inadmissible 
one."  Held,  on  appeal,  that  the  present  suit  was 
barred  by  res  judicata,  a  different  causa,  to  the 
former  not  having  been  adduced.  To  the  judgment 
in  Chinnaya  Mudali  v.  Venkata  PiUai,  3  Mad. 
326,  after  the  words  in  page  334,  "  in  favour  of  the 
defendant  all  the  objective  grounds  of  the  decision 
which  have  led  to  the  dismissal  of  the  suit,"  the 
following  ought  to  be  added  :  "  and  without  the 
establishment  of  which  the  suit  could  not  have  been 
logically  or  legally  dismissed."  MrrnrMADEVA 
Naik  17.  SEVATTAMrTHniADEVA  Naik  7  Mad.  160 

24.  Suit  for    enhancement    of 

rent — Subsequent  suit  for  admitted  rent  A  suit 
for  enhanced  rent  after  notice  having  been  dismissed 
on  appeal,  plaintiff  sued  to  recover  rent  for  the  same 
year  at  the  rate  admitted  by  the  defendant  in  the 
former  suit.  He W,  that  the  cause  of  action  in  the 
subsequent  suit  was  not  the  same  as  in  the  former, 
and  that  the  law  of  res  judicata  did  not  apply  in  bar. 
Khedaeooxissa  Beebee  v.  Boodhee  Beebee 

13  W.  R.  317 


25. 


Suit  for  rent  against   same 


tenant  «8  informer  suit — Decision  informer 
suit.  A  and  B  were  co-sharers  in  a  certain  talukh'to 
the  extent  of  7  annas  and  4  annas,  respectively.  B 
died  in  1868,  and  in  1872  .4.  who  used  to  collect  the 
rents  on  behalf  of  B.  brought  a  suit  against  one  of 
the  raiyats  for  the  rent  of  the  1 1  annas.  An  issue 
having  been  raised  as  to  the  extent  of  A's  share 
omitting  that  of  B,  it  ^\  as  decided  to  be  7  annas  only 
and  he  got  a  decree  accordingly.     In  a  subsequent 
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suit  by  A's  widow  against  the  same  tenant  for  the 
rent  due  for  the  11  annas  share: — Held,  that  the 
decision  in  the  former  suit  did  not  debar  her  from 
showing  that  she  was  entitled  to  the  rent  due  on 
account  of  B's  4  annas  sh^re.  Shamadaxissa 
Beebee  v.  Ferasutoollah  Sirdar 

2  C.  L.  R.  23 

26. Claim  as  heir  to  property 

as  joint  and  nndivided  Subsequent  claim  as 
reversioner  on  death  of  fcidow.  A,  a  brother's  son, 
in  1847,  claimed,  on  the  groimd  that  he  had  title  as 
heir  to  the  moiety  of  the  estate,  prior  to  the  other 
brother's  widow,  on  the  plea  that  it  was  joint  and 
undivided,  and  that  suit  was  dismissed.  In  a  subse- 
quent suit  accepting  the  decision  of  1847,  and  re- 
garding the  widow's  title  to  be  prior  to  his,  and  as 
holding  a  life-interest  in  the  whole  estate  before  him, 
A  claimed  as  heir  next  in  reversion  after  the  widow, 
regarding  her  property  as  s.parate,  with  a  view  to  a 
declaration  of  his  right  as  such  heir  to  have  a  certain 
alienation  by  the  widow  (alleged  by  him  to  be  illegal 
under  Hindu  law)  set  aside.  Held,  that  the  two 
cases  and  causes  of  action  were  essentially  different. 

SXTIvKTrR  DVAL  SiXGH  V.   PURMESSrK  DyAL  SiXGH 

■'-'  -^-^     ....    6.W.  R.  44 

27.    Dismissal   of    former  suit 

to  set  aside  assignments — Subsequent  suit  for 
possession  h>,  reversioner.  C,  the  reversioner  ex- 
pectant in  the  life-interest  of  a  Hindu  widow,  insti- 
tuted a  suit  in  her  life-time  to  set  aside  sales  of  the 
estate.  It  had  first  been  sold  In  execution  of  a  de- 
cree against  the  widow  and  purchctsed  by  A,  and 
then  for  arrears  of  revenue  due  by  A,  and  had 
been  purchased  by  B  ;  but  this  suit  was  dismissed 
under  Act  I  of  1845.  s.  24.  on  the  ground  that 
more  than  a  year  had  elapsed  since  the  sale  for 
arrears  of  revenue.  After  the  death  of  the  widow, 
t'ne  reversioner  sued  B  for  recovery  for  possession 
of  the  lands.  Held,  that  the  plaintiff  was  not 
barred  by  the  dismissal  of  the  suit  instituted  in 
the  life-time  of  the  widow  ;  the  object  of  that  suit 
being  to  set  aside  the  assignment  of  the  widow's 
interest,  and  not  for  the  assertion  of  the  plaintiff's 
right  to  the  reversion.  Doorga  Chtrx  v.  Kassy 
Chtxder  Moitree  ,    Marsh.  539  :  2  Hay  646 

28.  —  —  Suit  to  set  aside  alienation 
by  widow — Subsequent  suit  to  recover  propertu  as 
reversioner.  A  widow  (a  life-tenant  of  an  ancestral 
est-ate),  having  executed  an  ikrar  transferring  a 
share  to  X,  her  granddaughter,  afterwards  sued 
to  set  it  aside  on  the  ground  that  A'  had  not  con- 
formed to  its  terms.  While  the  suit  was  in  the 
appeal  stage,  the  widow  died,  and  her  reversioner 
applied  to  be  made,  and  was  admitted,  as,  her  kaem 
mukam,  to  carry  on  the  appeal  on  her  behalf.  He 
afterwards  sued  to  recover  passession  of  the  share 
as  reversioner,  alleging  that  the  succession  opened 
out  to  him  on  the  death  of  the  widow.  Held,  that 
the  causes  of  action  in  the  two  suits  were  different, 
and  that  it  was  not  necessary  for  the  reversioner, 
when   he   took  up  the  widow's  case  in  its  appeal 
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stage,  to  disclose  his  title  and  claim  as  reversioner 
as  he  was  not  competent  then  to  introduce  any 
pleas  arising  out  of  a  new  state  of  facts  not  existing 
when  the  suit  M'as  instituted.  Deokanel  Koowar 
V.  Indukjeet  Koowar      .         .      12  W.  K.  234 


29. 


Dismissal  of  suit  to  estab- 


lish plaintiffs  adoption — Civil  Procedure  Code, 
s.  13 — Eepresentation  of  estate  by  Hindu  widow — 
Decree  in  favour  of  widow — Admission  by  widow 
subsequent  to  decree.  In  1877,  S,  claiming  to  be  the 
adopted  son  of  M,  sued  A,  the  widow  of  M,  to  re- 
cover his  estate.  A  denied  the  adoption.  S  failing 
to  adduce  any  evidence,  the  suit  was  dismissed 
under  s.  158  of  the  Code  of  Civil  Procedure,  1877. 
In  1882,  by  an  agreement  made  between  A  and  S, 
A  acknowledged  the  title  of  S,  as  adopted  son  of  M. 
A  having  died,  a  suit  was  brought  against  jS  by  a 
reversioner  of  31  to  recover  the  estate  of  31.  Held, 
that  S  was  estopped  by  the  decree  in  the  former  suit 
from  setting  up  his  claim  as  adopted  son  against  the 
plaintiff,  and  that  the  subsequent  agreement  be- 
tween A  and  S  did  not  affect  plaintiff's  right. 
Aettkachala  v.  Paxchanadam 

I.  L.  R.  8  Mad.  348 

30. Second  suit  for  restitution 

of  conjugal  rights — Decree  not  executed — Sub-^e- 
quent  voluntary  cohabitation  foUoived  again  by  desert- 
ion— Satisfaction  of  decree- — Civil  Procedure  Code, 
1SS2,  s.  13 — Husband  and  wife.  Plaintiff  obtain- 
ed a  decree  against  his  wife  for  restitution  of  con- 
jugal rights  in  1885,  which  was  never  executed.  In 
1887,  however,  she  returned  to  his  house,  and 
stayed  %Yith  him  for  two  months.  She  afterwards 
deserted  him  again.  Thereupon  the  plaintiff  filed  a 
second  suit  for  restitution  of  conjugal  rights.  Held, 
that  the  suit  was  not  Ijarred  under  s.  13  of  the  Code 
of  Civil  Procedure  (Act  XIV  of  1882).  A  second" 
withdraM'al  from  cohabitation  constitutes  a  fresh 
cause  of  action.  Keshavalal  Girdhaelal  v.  Bat 
Paevati       .         .         .       I.  L.  B.  18  Bom.  327 


31. 


Suit  on  bond — Failure  to  prov 


execution — Subsequent  suit  for  same  money  on  ac- 
count. A  previous  suit  against  the  same  defend- 
ant on  a  bond  having  been  dismissed  on  the 
ground  that  plaintiff  had  failed  to  prove  the  execu- 
tion of  the  bond,  defendant  sued  to  recover  the 
identical  sum  as  a  balance  due  on  a  khatta  account. 
Held,  that  the  second  suit  was  not  brought  on  a 
cause  of  action  previously  tried  and  determined 
between  the  parties,  and  was  cognizable  by  the 
Court  of  Small  Causes.  ArcHOEE  Nath  Ghossal 
V.  Roof  Chakd  Mundul     .         .       13  "W.  B.  97 


33. 


Deed  inadynis- 


sible  as  being  unregistered — Subsequent  suit  on 
registered  bond.  I,  to  whom  the  obligee  of  a  bond 
for  the  payment  of  money  in  which  immoveable  pro- 
perty ■v\as  hypothecated  had  assigned  by  sale  her 
right  thereunder,  sued  in  virtue  of  the  deed  of  sale 
on  such  bond  for  the  money  due  thereunder,  claim- 
ing to  recover  by  the  sale  of  the  hypothecated  pro- 
perty.    This  suit  Mas  dismissed  on  the'ground  that 


BES  JUDICATA— co«<d. 

6.  CAUSES  OF  ACTION— conid. 

the  deed  of  sale,  not  being  registered,  could  not  be 
received  in  evidence,  and  consequently  Fs  right  to 
sue  on  such  bond  failed.  /,  having  procured  the 
execution  of  a  fresh  deed  of  sale  and  caused  it  to  be 
registered,  brought  a  second  suit  on  such  bond  in 
virtue  of  such  deed  of  sale,  claiming  as  before. 
Held,  that  the  second  suit  was  not  barred  by  the 
provisions  of  s.  13  of  Act  X  of  1877.  Ishei  Dat 
V.  Har  Narain  Lal  .     I.  Ii.  B.  3  All.  334 


34. 


Dismissal     of    suit     for 


amount  due  on  document — Subsequent  suit  for 
same  amount.  The  defendants  and  two  others 
jointly  executed  a  document  (A),  whereby  they 
promised  on  the  27th  April  1874,  to  pay  to  the 
plaintiff  R25  at  the  end  of  April  1875,  and  also  to 
give  to  the  plaintiff,  in  April  1875,  a  certain  quan- 
tity  of  grain  by  way  of  interest.  Held,  on  a  suit  on 
the  document  (Keenan,  J.,  dissenting),  that  the 
suit  was  not  barred  by  the  dismissal  of  a  suit  in 
1877,  in  which  the  plaintiff  sued  the  defendants  for 
a  proportionate  amount  due  by  them  under  the 
document  (A),  alleging  a  verbal  promise  by  the 
defendants,  in  November  1876,  to  pay  such  propor- 
tionate amount.  Mtjttu  Chetti  v.  Mtjttxn 
Chetti         .         .         .         I.  L.  B.  4  Mad.  286 


35. 


Suit  for  sum  due  on  mort- 


gage— Decisions  in  former  suit  for  interest — Civil 
Procedure  Code,  1S77,  s.  13— Sale  of  mortgaged 
property  in  execution  of  decree.  Certain  immove- 
able property  was  mortgaged  to  R  and  then  sold  to 
N.  It  was  then  brought  to  sale  in  execution  of  a 
decree  against  N  and  was  purchased  by  H.  The 
balance  of  the  sale-proceeds  after  satisfaction  of  that 
decree  was  paid  to  N.  Under  the  terms  of  the 
mortgage  to  R,  interest  on  the  principal  amount  was 
payable  annually  and  its  payment  was  charged  on 
the  property  as  well  as  the  payment  of  the  principal 
amount.  The  mortgagors  having  failed  to  pay  the 
interest  annually,  R  in  1875  sued  them  and  N  and 
H  to  recover  the  interest  due.  It  was  decided  io 
that  suit  that  N  was  primarily  and  personally  liable 
for  the  interest  then  due  on  the  mortgage,  as  he  had 
received  the  sale-proceeds  of  the  property,  and  that 
the  property  was  only  liable  in  case  he  failed  to 
satisfy  the  claim.  N  subsequently  paid  into  Court 
the  sale-proceeds  he  had  received,  and  R  was  paid 
the  same.  In  1878  R  again  sued  same  persons  for 
interest,  and  again  N  was  declared  primarily  and 
personally  liable,  on  the  ground  that  he  h^d  not  at 
once  made  over  the  sale-proceeds  to  R.  In  1880  if 
sued  the  same  persons  to  recover  the  principal 
amount  and  interest  due  on  the  mortgage,  by  the 
sale  of  the  mortgaged  property.  Held,  that,  what- 
ever might  have  been  the  rights  and  relations  of  the 
parties  so  long  as  any  portion  of  the  sale-proceeds 
remained  with  N,  their  position  towards  him  assum- 
ed an  entirely  different  character  when  once  he  had 
dischai  ged  himself  of  those  moneys,  and  with  this 
change  in  the  situation  the  ratio  decidendi  of  the 
suits  of  1875  and  1878  no  longer  existed,  and  there- 
fore the  decisions  in  those  suits  did  not  preclude  R 
from  bringing  a  suit  to  recover  the  principal   and 
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interest  due  on  his  mortgage  from  the  mortgaged   I 
property.     Ratan  Rai  v.  tLASTJMANDAS 

I.  li.  B.  5  AU.  U8 


36. 


-Mortgage-deed  passing  pos- 


session  of  certain  parcels  of  land  and  li3rpo- 
thecating  others — Remedy  of  mortgagee — Pre- 
vious decrees  for  rent  obtained  against  mortgagors. 
The  obligee  under  an  instrument,  dated  1878,  by 
which  certain  land  was  usTifructuarily  mortgaged 
and  other  land  merely  hypothecated  to  him,  having 
obtained  ogainst  the  mortgagors  decrees  for  rent  due 
on  part  of  the  land  under  the  t«rms  of  pattamchits 
executed  by  them  on  the  date  of  the  mortage,  now 
sued  to  recover  the  principal  and  interest  due  under 
that  instrument.  Held,  that  he  was  not  precluded 
from  obtaining  a  decree  by  reason  of  his  previous 
suits,  and  was  entitled  to  a  decree  for  the  amount 
due,  and  in  default  of  jjayment  for  the  sale  of  the 
mortgaged  cremises.     Nanu  r.  Rajiax 

I.  L.  E.  16  Mad.  335 


37. 


Suit  for    personal  decree 


against  some  members  of  tarwad — Subse- 
qvent  suit  against  fancad  for  viortgage-debt.  A  suit 
seeking  to  enforce  liability  for  a  mortgage-debt  on  a 
Malabar  tarwad  is  not  barred  by  a  previous  personal 
decree  obtained  against  certain  members  of  the  tar- 
wad for  the  same  debt.     Govis'da  r.  Masa  Vikba- 

MAK.       MaSA    ViKRAMAX    V.    GOVISDA 

I.  li.  E.  14  Mad.  284 


38. 


Siiit  declaring  right  to  re- 


demption— Subsequent  suit  by  representative  for 
redemption.  Where  D  sued  for  redemption  and 
obtained  a  conditional  decree,  and  subsequently  the 
plaintifE  sued  D  to  estabhsh  his  right  to  the  mort- 
gaged property  and  obtained  a  decree  : — Held,  that 
a  suit  by  the  plaintiff  for  redemption  was  not  barred 
by  s.  2,  Act  \ail  of  1859.  Bhoop  Sdcgh  r.  Nue- 
sisGH  Rai        ....  3  Agra  144 

39.  Dismissal  of  suit  for  eject- 
ment— Subsequent  ^uit  for  redemption.  Failure 
in  a  suit  of  simple  ejectment  does  not  bar  a  subse- 
quent suit  for  redemption,  notwithstanding  that  the 
defendant  had  asserted  the  existence  of  his  mortgage 
in  the  former  suit.  Shkidhab  Vrs'ATAK  r.  Nara- 
YAK  VALAD  Babaji      .  .  .11  Bom.  224 


40. 


Suit  for  redemption — Issue 


RES  JUDICATA— conirf. 

6.  CAUSES  OF  ACTION— con/d 
former  suit.     An  Moidiah  Ravutha^t  v.  Elaya- 

CHASTDATHIL  KOMBIA  ACHEN 

I.  li.  R.  5  Mad.  239 


41. 


Foreclosure      in 


the  Central  Provinces.  By  a  bond,  dated  10th  Feb- 
rtiary  1857,  a  certain  village  was  mortgaged  by  one 
G  to  the  appellants  and  their  father  as  security  for  a 
loan  ;  the  bond  providing  that,  "  if  I  fail  to  pay  the 
money  as  stipulated,  I  and  my  heirs  shall,  without 
objection,  cause  the  settlement  of  the  said  village  to 
be  made  with  you."  The  interest  of  G  in  the  village 
was  described  as  that  of  a  malguzar,  and  his  pro- 
prietary right  therein  was  declared  by  the  revenue 
authorities  shortly  after  the  execution  of  the  mort- 
gage ;  but  his  payments  of  revenue  being  in  arrear, 
the  Board  of  Revenue  granted  a  lease  of  the  village 
for  ten  years  to  the  appeUant's  father.  The  mort- 
gagees in  a  suit  on  the  bond  obtained  the  following 
decree  on  3rd  November  1860  :  "  As  the  defendant 
acknowledges  the  plaintiff's  claim,  it  is  ordered  that 
a  decree  be  given  to  the  plaintiffs  for  principal  and 
interest  and  costs  against  the  defendant  and  the 
mortgaged  property."  In  proceedings  in  the  Civil 
Court  taken  under  this  decree,  the  mortgagees  asked 
for  possession  of  the  village,  and  obtained,  on  17th 
July  1862,  an  order,  in  pursuance  of  which  they 
were  put  in  possession,  an  appeal  by  G  being  reject- 
ed. G  took  various  steps  to  recover  possession  of 
the  mortgaged  property,  or  a  declaration  of  his  pro- 
prietary interest  therein,  but  failed  in  his  endea- 
vours ;  an  application  for  a  grant  of  the  proprietary 
right  in  the  village,  and  an  appeal  from  an  order  can- 
celling his  pottah,  being  rejected  by  the  revenue 
authorities  on  8th  December  1864  and  27th  July 
1865,  respectively  ;  and  on  12th  August  1867,  G  con- 
veyed  the  village  by  deed  of  sale  to  the  respondents. 
In  a  suit  brought  by  them  to  redeem  the  mortgage 
and  obtain  possession  of  the  property  : — Held,  that 
the  suit  was  not  barred  by  the  order  of  the  Civil 
Court  of  17th  July  1862,  nor  had  the  orders  of  the 
revenue  officers  of  8th  December  1864  and  27th 
July  1865  effected  such  a  transfer  of  any  right 
which  G  might  have  had  to  the  appellants  aa 
to  render  the  sale  to  the  respondents  invalid. 
GoKiXDAS  V.  Kbtparam      13  B.  Ij.  E.  p.  C.  205 


42. 


Limitation — De- 


as  to  sale  of  equity  of  redemption — Subsequent  suit 
under  a  different  title  for  same  object.     In  1870  the 
plaintiff  sued  to  redeem  a  mortgage  of  certain  lands    ! 
from  the  defendants'  predecessors  in  title.     The  suit    ; 
was  dismissed  on  the  ground  that  the  plaintiffs'    ; 
equity  of  redemption  had  been  sold  in  execution  of  a    ' 
decree  to  A  B.     The  plaintiffs,  having  repurchased    | 
the  equity  of  redemption  from   A    B,   brought  a    ! 
second  suit  to  redeem  the  lands  in  the  defendants' 
possession.     Held,  that  the  question  whether  the    ; 
equity  of  redemption  of  the  lands  in  suit  had  been 
sold  to  A  B  was  res  judicata  and  could  not   be  re- 
opened  by  the  defendants  on  the  ground  that  the 
plaintiffs  were  htigatins  under  a  different  title  in  the 


claratory  mortgage-decree  for  redemption  not  executed 
for  15  years.  In  1866  S  obtained  a  decree  author* 
ising  him  to  recover  certain  property  on  pay- 
ment of  a  certain  sum  to  the  mortgagee,  but  not 
declaring  that  *S  would  be  foreclosed  if  he  did  not 
exercise  his  right  of  redemption.  Held,  that  )S  was 
not  debarred  from  bringing  a  suit  to  redeem  the 
same  property  in  1881.  Sami  Achaei  v.  Somasttsd- 
RAM  AcHAM  .         .        I.  L.  E.  6  Mad.  119 


43. 


Decree     for^re- 


demption — Second  suit  to  redeem — Civil  Procedure 
Code,  ss.  13,  244.  A  decree  obtained  by  a  mort- 
gagor, which  declared  that  the  mortgagee  should 
deliver  up  possession  on  payment  of  the  sum  found 
due  to  him,  not  having  been  executed  for  three 
years,  a  purchaser  of  the  eqtiity  of  redemption  sued 
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the  mortgagee  to  redeem.  Held,  that  this  suit  was 
not  barred  by  the  former  decree,  and  that  the 
plaintiff  was  entitled  to  redeem.  Sami  v.  Soma- 
sundram,  I.  L.  B.  6  Had.  119,  approved.  Gan 
Savant  Bal  Savant,  v.  Narayan  Dhond  Savant, 
I.  L.  B.  7  Bom.  467,  dissented  from.  Kabtitha- 
SAMi  V.  Jaganatha  .       I..  L  R.  8  Mad.  478 


RES  JUDICATA— cora<(i. 


44. 


Conditional  de- 


cree— Failure  of  mortgagor  to  pay  in  accordance 
with  decree — S^ihsequent  suit  for  redemption — Civil 
Procedure  Code,  s.  13 — Foreclosure — Transfer  of 
Property  Act  {IV  of  1S82),  s.  93.  In  a  suit  for  re- 
demption of  a  iisufructuary  mortgage,  a  decree  for 
redemption  was  passed  conditional  upon  the  plaint- 
iff paying  the  defendants,  within  a  time  specified,  a 
sum  which  was  found  still  due  to  the  latter,  and  the 
decree  provided  that,  if  such  sum  were  not  paid 
within  the  time  specified,  the  suit  should  stand  dis- 
missed. The  plaintiff  failed  to  pay,  and  the  suit 
according  lystood  dismissed.  Subsequently  he 
again  sued  for  redemption,  alleging  that  the  mort- 
age-debt had  now  been  satisfied  from  the  usufruct. 
Held,  having  regard  to  the  distinction  between 
simple  and  usufructuary  mortgages,  that  the  decree 
in  the  former  suit  only  decided  that,  in  order  to  re- 
deem and  get  possession  of  the  property,  the  mort- 
gagor must  pay  the  sum  then  found  to  be  due  by 
him  to  the  mortgagee,  and  did  not  operate  as  res 
judicata  so  as  to  bar  a  second  suit  for  redemption, 
when,  after  further  enjoyment  of  the  profits  by  the 
mortgagee,  the  mortgagor  could  say  that  the  debt 
had  now  become  satisfied  from  the  usufruct.  Hav- 
ing regard  to  s.  93  of  the  Transfer  of  Property  Act 
(IV  of  1882),  in  a  suit  brought  by  a  usufructuary 
mortgagor  for  possession  on  the  ground  that  the 
mortgage-debt  has  been  satisfied  from  the  usufruct, 
and  in  which  the  plaintiff  is  ordered  to  pay  some- 
thing because  the  debt  has  not  been  satisfied  as 
alleged,  the  decree  passed  against  such  a  mortgagor 
for  non-payment  has  not  the  effect  of  foreclosing 
him  from  all  time  from  redeeming  the  property. 
The  decision  in  Golam  Hossein  v.  Alia  Eukhee 
Bebee,  2  N.  W.  62,  treated  as  not  binding  since  the 
passing  of  the  Transfer  of  Property  Act.  Chaita  v. 
PiLrun  Sookh,  2  Agra  256,  and  Anrudh  Singh  v. 
Sheo  Parsad,  I.  L.  R.  5  All.  481,  referred  to. 
Muhammad  Sami-ud-din  Khak  v.  Makntt  Lal 

I.  L.  R.  11  All.  386 


45. 


Second     redemp- 


tion suit — Kanom,  nature  of — Transfer  of  Property 
Act,  ss.  58,  67,  92,  93.  The  jenmi  of  land  in 
Malabar  sued  in  1886  to  redeem  a  kanom  of  1849  to 
■\\hich  it  was  subject,  and  obtained  a  decree  which 
mrrely  directed  the  surrender  of  the  land  to  the 
plaintiff,  on  payment  of  the  kanom  amount  and  the 
A-alue  of  improvements,  within  three  months  of  the 
date  of  the  decree.  This  decree  remained  unexe- 
cuted the  money  not  being  paid.  The  jenmi  now 
brought  another  suit  to  redeem  the  same  kanom. 
Held,  that  the  j^resent  suit  was  not  barred  by  the 
former  decree.  The  nature  of  a  kanom  discussed. 
Ramtjnni  v.  Brahma  Dattan 

I.  li.  R.  15  Mad.  366 


6.  CAUSES  OF  ACTION— co»«c^. 


46. 


Decree    for    re- 


demption— Mortgagors'  failure  to  pay  amount  due 
within  period  fixed — Subsequent  suit  for  redemp- 
tion— Transfer  of  Property  Act  [IV  of  1882),  ss.  92 
and  93.  A  decree  under  s.  92  of  the  Transfer 
of  Property  Act  becomes  a  final  decree  on  the  expiry 
of  the  time  limited  thereby,  although  no  order  is 
passed  under  s.  93  :  accordingly,  no  subsequent  suit 
for  redemption  can  be  maintained.  Ramasami  v. 
Sasii      .         .         .         .      1. 1,.  R.  17  Mad.  96 


47. 


Transfer  of  Pro- 


perty Act  (IV  of  1882),  ss.  92  and  93— Decretal 
money  not  paid  within  the  time  limited — Second  suit 
for  redemption — Civil  Procedure  Code,  1882,  s.  13 
— Right  of  suit — Decree  barred  by  limitation.  Held, 
that  a  mortgagor,  whether  under  a  simple  or  a 
usufructuary  mortgage,  who  has  obtained  a  decree 
for  redemption  and  allows  such  decree  to  lapse  by 
reason  of  his  not  paying  in  the  decretal  amount 
within  the  time  limited  for  payment  by  the  decree, 
cannot  subsequently  bring  a  second  suit  for  redemp- 
tion of  the  mortgage  in  respect  of  which  such  infruc- 
tuous  decree  was  obtained.  Golam  Hossein  v.  Alia 
Rakhee  Beebee,  3  N.  W.  62,  and  Maloji,  v.  Sagaji, 
I.  L.  R.  13  Bom.  567,  followed.  Hari  Ravji  Chip- 
lunkar  v.  Shapurji  Hormasji  Shet,  I.  L.  R.  10 
Bom..  461,  referred  to.  Muhammad  Samiuddin 
Khan  v.  Mannu  Lal,  1.  L.  R.,  11  All.  386  ;  Sami 
Achari  v.  Somasundram  Achari,  1.  L.  R.  6  Mad. 
119  ;  Periandi  v.  An-gappa,  I.  L.  R.  7  Mad.  423  ; 
and  Ramunni  v.  Brahma  Dattan,  1.  L.  R.,  15  Mad. 
366,  dissented  from.     Hay  v.  RAZi-UD-Drsr 

I.  L.  R.  19  All.  202 


48. 


Ejectment     suit 


by  mortgagor  treated  as  suit  for  redemption — Sub- 
sequent suit  for  redemption — Civil  Procedure  Code 
ss.  12,  13.  A  zamindar  mortgaged  his  estate  under 
four  successive  instruments  to  the  same  creditor  who 
was  subsequently  placed  in  possession.  On  the  death 
of  the  mortgagor,  his  son,  claiming  to  have  succeed- 
ed by  the  law  of  primogeniture  to  the  zamindari  as 
an  impartible  estate,  sued  to  eject  the  mortgagee  ; 
and  a  decree  was  passed  declaring  what  was  the  sum 
due  on  a  date  named  and  how  far  it  was  binding  on 
the  estate,  and  decreeing  that,  on  payment  of  what 
might  be  due  on  taking  an  account,  the  mortgagee 
should  give  up  possession.  Many  years  later  the 
zamindar  apphed  to  the  Court  to  carry  out  this 
decree,  and  a  like  application  was  put  in  by  the  pre- 
sent plaintiff  to  whom  seven-eighths  of  the  equity  of 
redemption  had  been  assigned.  Both  of  these  appli- 
cations were  rejected  in  the  High  Court  as  barred 
by  limitation,  and  the  appUcants  applied  for  leave 
to  appeal  to  the  Pri\^  Council  against  the  order  of 
the  High  Court.  Meanwhile  the  plaintiff  brought 
the  present  suit  to  redeem  the  mortgages  of  the  late 
zamindar.  Held,  (i)  that  the  suit  was  not  barred 
under  Civil  Procedure  Code,  s.  12  by  reason  of  the 
pendency  of  the  apphcation  for  leave  to  appeal  to 
the  Privy  Council ;  (ii)  that,  as  there  was  no  decree 
for  foreclosure  passed  in  the  previous  suit  which 
had  been  treated  as  a  suit  for  redemption,  the  pre- 
sent suit  was  not  precluded  by  the  decree  therein ; 
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6.  CAUSES  OF  ACTION— conirf. 
(iii)  that  the  findings  in  the  previous  suit  as  to  the 
amount  of  the  debt  and  the  extent  to  which  it  bound 
the  estate  were  res  judicata.     Nainappa  Chetti  v. 
Chidambakam  Chetti  I.  L.  B.  21  Mad.  18 

40.  »i^ Umjructuary 


mortgage — Non-paymeni  at  the  proper  time  of  the 
tchde  mortgage  monry — Dismissal  of  suit — Second 
suit  for  redemption  accompanied  by  payment  in 
fuUr-Transfer  of  Property  Act  {IV  of  1882), 
ss.  92  ,  63.  Held,  that  a  decree  in  a  suit  for  re- 
demption of  a  usufructuary  mortgage,  not  being 
a  conditional  decree  for  redemption  under  s.  92 
of  the  Transfer  of  Property  Act,  1882,  but  simply 
dismissing  the  suit  on  the  ground  that  the  mortgagor 
had  not,  prior  to  its  institution,  paid  or  tendered 
the  whole  of  the  mortgage-money  at  a  time  autho- 
rized by  the  deed,  did  not  have  the  effect  of  foreclo- 
sure or  of  res  judicata  so  as  to  bar  a  second  suit  for 
redemption,  the  deed  expressly  authorizing  redemp- 
tion on  payment  of  the  mortgage-money  in  a  parti- 
cular month  in  any  future  year  after  due  date,  and 
the  plaintiff  having  tendered  the  whole  in  that 
month  between  the  dismissal  of  the  first  suit  and  the 
institution  of  the  second.  Inman  v.  Wearing,  3  De. 
Gex.  &  8.  729  ;  Marshall  v.  Shrewsbury,  L.  R.  10 
Ch  Ap.  250  ;  Curtis  y.  Holcombe,  6  L.  J.  (N.  S.) 
Ch.  156 ;  Collinson  v.  Jeffery,  11896']  1  Ch.  644  ; 
Karuthasami  v.  Jnganatha,  I.  L.  E.  8  Mad.  478  ; 
NairMjypa  Chetti  v.  Chidambaram  Chetti,  I.  L. 
B.  21  Mad.  18  ;  Roy  Dinkur  Dyal  v.  Sheo  Golam, 
22  W.  B.  172  ;  Muhammad  Sami-ud-din  Khan  v. 
Mannu  Lai,  I.  L.  R.  11  All.  386 ;  and  Golam 
Hoosein  v.  Alia  Rukhee  Beebee,  3  N.  W.  62, 
referred  to.  Hay  v.  Raziuddin,  I.  L.  R.  19  All. 
202,  distinguished.  Dondh  Bahadx;k  Rai  v.  Tek 
XaeatsRai       .         .         .     I.  li.  B.  21  AIL  251 


50. 


Omission  to  direct 


foreclosure — Neglect  to  redeem — Second  suit  to  re- 
deem— Hindu  family — Suit  by  manager'  in  his  own 
name — Representative  character — Practice — Parties — 
Civil  Procedure  Code  (Act  XIV  of  1882),  s.  50. 
In  1856  V,  a  member  of  an  undivided  Hindu 
family,  sued  the  defendants,  and  obtained  a  decree 
for  the  redemption  of  certain  immoveable  property, 
but  the  decree  was  never  executed.  At  the  date  of 
that  suit  V  was  the  manager  of  the  familj-,  consist- 
ing of  himseff  and  the  plaintiff  N  who  was  then  a 
minor.  The  decree  did  not  provide  for  the  fore- 
closure of  the  mortgage  in  the  event  of  V  failing  to 
redeem.  In  1878  N  brought  another  suit  to  redeem 
the  same  property.  The  lower  Court  held  that,  as 
the  former  decree  did  not  direct  foreclosure,  the  re- 
lation of  mortgagor  and  mortgagee  continued  be- 
tween the  parties,  and  that  the  plaintiff's  suit  was 
not  barred  by  the  former  decree.  The  defendant 
appealed.  Held  (Pinhey,  J.,  dissentiente),  revers- 
ing the  decree  of  the  lower  Court,  that  the  plaintiff's 
suit  was  barred.  A  decree  for  redemption  on  the  de- 
fault of  the  decree-holder  to  pay  the  money  declared 
to  be  due  within  the  time  fixed  by  the  decree  or 
if  none  be  fixed,  within  the  time  allowed  hy  the  law 
for  the  execution  of  the  decree,  operates  as  a  judg- 
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6.  CAUSES  OF  ACTION— confaf. 

ment  of  foreclosure,  and  debars  the  mortgagor  from 
afterwards  bringing  a  second  suit  to  redeem  th& 
same  property.  Gan  Sataxt  Bal  Savant  v.  Naba- 
YAN  Dhond  Sava>-t  I.  L.  E.  7  Bom.  467 


51. 


Dismissal  of  former    suit 


for  rent  of  portion  of  estate — Suit  to  estab- 
lish proprietary  'ight  to  whole  estate.  The  dismissal 
of  suit  for  the  declaration  of  plaintiff's  right  ta 
receive  rent  from  a  tenant  of  a  portion  of  an  estate 
cannot  be  pleaded  as  an  estoppel  in  a  suit  to  estab- 
lish plaintiff's  general  right  as  proprietor  of  the 
whole  estate.  Kishe^t  Dhux  Nuxdee  v.  Bhookto 
Polly 9  W.  B.  461 


52. 


Dism.issal  of  suit  for  rent 


— Subsequent  suit  for  possession.  A  suit  for  rent 
in  which  the  sole  defendant  denied  the  plaintiff's- 
title,  alleging  that  B  and  A  were  his  landlords,  hav- 
ing been  dismissed  on  the  ground  that  the  plaintiff 
had  faUed  to  prove  his  title  another  suit  was  brought 
by  the  plaintiff  against  A,  B,  and  C  for  possession. 
Held,  that  the  suit  was  barred  under  s.  13  of  the 
CivU  Procedure  Cede,  1882.  Gopal  Dass  v.  Gopi 
Nath  Sircae    .         .         .         .     12  C.  L.  B.  38 


53. 


Civil    Procedure 


Code  {Act  XIV  of  1SS2),  s.  13— Suit  for  rent- 
Suit  for  establishment  of  title.  A  decision  in  a  suit 
for  rent  brought  by  a  plaintiff  against  a  person  who 
is  alleged  to  have  been  his  tenant  in  respect  of 
certain  land  does  not  operate  as  res  judicata  in  a 
subsequent  suit  brought  by  the  same  plaintiff  for 
establishment  of  his  title  to  the  land,  not  only 
against  the  alleged  tenant,  but  also  against  the 
person  whose  title  as  landlord  the  tenant  defendant 
I  had  set  up  in  the  rent  suit.  Gopal  Dass  v.  Gopi 
j  Nath  Sircar,  12  C.  L.  B.  38,  dissented  from.  Dwajr- 
I    kanath  Roy  v.  Ram  Ckxst>  Aich 

I.  L.  R.  26  Calc.  428 
3  C.  W.  N.  26e 


54. 


Suit  for    enhancement  or 


rent — Suit  for  rent  of  succeeding  years.  A  decree 
passed  in  a  suit  as  to  the  propriety  c  f  enhancement 
of  rent  in  a  preceding  year  is  no  bar  to  a  suit  for  en- 
hancing the  rent  in  a  subsequent  year,  nor  does  it 
preclude  a  comparison  of  the  rents  paid  by  actual 
cultivators  for  the  year  in  respect  of  which  the 
second  enhancement  was  made.  Gunga  Pekshad 
V.  BuLDEO  Slkgh         ...        3  Agra  310 


55. 


Civil   Procedure 


Code,  s.  2 — Declaratory  decree.  TVTiere  in  a  suit 
for  enhancement  of  rent  the  plaintiff  failed  to  prove 
notice  of  enhancement,  but  the  Court  enquired  into- 
and  gave  a  declaratory  decree  as  to  his  right  to 
enhance,  such  decree  is  decisive  of  the  right  in  a  sub- 
sequent suit  for  enhancement  of  the  rent  of  the  same 
tenure  founded  on  a  valid  notice.  Nuffebchtixdeb 
Paul  Chowdky  t-.  PorLSOK 

12  B.  L.  B.  P.  C.  53  ;  19  "W.  E.  175 

Rakhal  Doss  Bose  v.  Golaji  Subwas 

2  W.  E.,  Act  X,  69- 
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56. 


Former  suit    iti 


which  right  to  erthance  was  declared.  The  plaintiff 
sued  to  enhance  the  rent  of  the  defendant's  holding. 
In  a  former  suit  between  the  parties  which  the  de- 
fendant had  brought  to  determine  the  plaintiff's 
right  to  enhance  it  was  held  that  the  plaintiff  was 
not  entitled  to  enhance.  Held,  that  the  decision  in 
the  former  case  was  rightly  admitted  as  conclusive 
evidence  in  the  present  case  as  to  the  plaintiff's  right 
to  enhance.     M.ajnick  SrsGH  v.  Pirthee  Singh 

5  N.  W.  163 

Sreedhesstjry  Chowdry  v.  Muddun  Koowar 
Jha 1  W.  R.  128 

57. Declaration  of 

right  in  suit  for  enhancement.  Where  a  Munsif,  in 
a  suit  for  enhancement  of  rent,  found  that  the 
tenure  was  not  protected  from  enhancement,  but 
granted  a  decree  for  rent  at  the  old  rate. because  the 
grounds  on  which  enhancement  was  claimed  had  not 
been  estabhshed  : — Held,  that,  as  the  Munsif  was 
competent  to  make  a  declaration  between  the 
parties,  his  finding  that  the  tenure  was  liable  to  en- 
hancement although  not  forming  a  portion  of  the 
first  decree,  was  binding  in  a  second  suit  for  en- 
hancement of  rent.  Exaetoollah  v.  Ameer  Buksh 
alias  MoHEEOOLLAH    .         .  .25  W.  R.  225 


58. 


Suit  for  khas   possession. 


The  plaintiffs,  as  talukhdars,  brought  a  suit  against 
their  tenant  M  for  recovery  of  rent  at  enhanced 
rates  of  land  held  by  him  as  to  two  cottahs  of  which 
he  denied  that  they  were  part  of  his  holding,  but 
alleged  that  they  were  part  of  the  lakhiraj  holding 
of  one  17, and  H  intervened  in  that  suit  and  claimed 
the  two  cottahs  as  lalchiraj.  The  result  of  that  suit 
was  that  the  rent  was  assessed  on  the  land  admitted 
by  31  to  be  in  his  possession,  excluding  the  two 
cottahs.  The  plaintiff-  then  brought  a  suit  against 
H  for  a  declaration  that  these  two  cottahs  were 
their  mal  lands,  and  obtained  a  decree  simply  declar- 
insr  their  mal  rights  over  the  land  in  dispute.  In 
a  suit  brought  by  the  plaintiffs  against  H,  after  serv- 
ing him  with  notice  to  quit,  for  recovery  of  the  khas 
possession  of  the  two  cottahs  with  mesne  profits, 
and  praying  that  he  might  be  ordered  to  remove  a 
mud  house  erected  by  him  on  the  land,  the  defence 
Avas  that,  as  the  plaintiffs  had  already  claimed  khas 
possession  and  obtained  a  decree  simply  declaring 
their  right  to  receive  rent,  the  suit  was  barred,  and 
that,  as  H  had  been  twenty  years  in  possession  and 
had  erected  a  house  without  any  opposition  from 
the  plaintiffs,  they  had  no  right  now  to  sue  for  khas 
possession.  Held,  that  the  suit  was  not  barred  by 
s.  2,  Act  VIII  of  1859,  and  the  plaintiffs  were  enti- 
tled to  a  decree  for  khas  possession.  Eshan 
Chtxnder  Ghose  v.  Htjrrish  Chttnder  Banerjee 
10  B.  L.  R.  Ap.  5  :  18  W.  R.  19 

59.  . .  Suit  for  declaratory  decree 


— Civil  Procedure  Code,  1877,  s.  13 — Dismissal  of 
suit  for  declarator jf  decree  and  to  have  deed  set  aside 
— Suhsequent  suit  for  possession  with  respect  to 
■same  property  and    to  set  aside  same  deed.     In  De- 
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cember  1878  H,  a  Hindu  widow,  in  possession  by 
way  of  maintenance  of  a  certain  estate,  of  which  R 
owned  one-third,  and  P,  B,  and  S  one-third  jointly, 
made  a  gift  thereof  to  N.  H  died  in  January  1879. 
In  February  1879  R  and  P,  B,  and  8  jf||ed  in  suing 
N  for  a  declaration  of  their  proprietary  right  to  two- 
thirds  of  the  estate  and  to  have  the  deed  of  gift  set 
aside.  The  Court  trying  this  suit  treated  it  as  one 
for  a  mere  declaration  of  right  and  dismissed  it  with 
reference  to  the  i^rovisions  of  s.  42  of  the  Specific 
Rehef  Act,  1877,  on  the  ground  that  the  plaintiffs 
had  omitted  to  sue  for  possession  although  they 
were  not  in  possession  and  were  able  to  sue  for  it. 
In  November  1879  R  and  P,  B,  and  S  again  joined 
in  suing  N.  In  this  suit  they  claimed  possession  of 
two-thirds  of  the  estate  and  to  have  the  deed  of  gift 
set  aside.  Held,  by  the  full  Bench  (reversing  the 
judgment  of  Pearson,  J.,  and  affirming  that  of 
Oldfield,  J.),  that  the  decision  in  the  former  suit 
was  no  bar  to  the  determination  in  the  second  suit 
of  the  question  as  to  the  validity  of  the  deed  of 
gift.     Ram  Sewak  Sing  v.  Nakched  Singh 

I.  L.  R.  4  All.  261 

60.  — Suit  for  declara- 


tion of  title — Suhsequent  suit  to  recover  arrears- 
— Deshpnnde  vatan — Suit  by  one  sharer  against 
other.  Where  a  person  having  previously  obtained 
a  decree  declaratory  of  his  title  sues  his  co-sharer 
in  a  deshpande  vatan,  who  is  bound  by  the  decree 
to  recover  arrears,  the  previous  decree  operates  as 
res  judicata,  as  regards  the  plaintiff's  title,  except  so 
far  as  circumstances  subsequent  to  decree  may 
affect  it.  DuLABH  Vahunji  v.  Bansidhar  Rai 
I.  L.  R.  9  Bom.  Ill 


61. 


Suit  for  moveables 


after  former  suit  declaring  right  to  them.  Where 
a  suit  for  a  share  of  ancestral  property  was  decreed, 
but  the  decree  was  modified  on  appeal  as  regards 
certain  immoveables  so  far  as  to  be  made  declara- 
tory of  plaintiff's  right  to  a  specified  share  without 
any  specific  declaration  of  value,  and  plaintiff  sub- 
sequently brought  a  second  suit  for  the  value  of  the 
moveables  : — Held,  that  the  second  suit  was  not  bar- 
red by  Act  VIII  of  1859,  s.  2.  Sheoraj  Nundtjn 
Singh  v.  Rajcoomar  Baboo  Deo  Ntjndtjn  Singh 

24  W.  R.  23 


62. 


Civil  Procedure 


Code,  1877,  s.  13 — Instalment-bond — Hypotheca- 
tion— Declaratory  decree.  In  1864  the  obligee  of 
an  instalment  bond,  in  which  certain  immoveable 
property  was  hypothecated  as  collateral  security 
for  the  payment  of  the  instalments,  brought  a  suit 
upon  such  bond  "  against  Z  and  A  (the  obligors)  and 
the  property  hypothecated  in  the  bond,  defendants, 
claiming  to  recover  instalments  which  were  due  and 
unpaid,  and  a  declaration  of  his  right  to  recover  in- 
stalments which  were  not  due,  as  they  fell  due.  He 
obtained  a  decree  in  such  suit  for  "  the  amount 
claimed  "  against  the  "  two  defendants."  It  was 
also  provided  in  such  decree  that,  "  until  the  satis- 
faction of  the  entire  amount  of  the  bond,  the  plain t- 
iflf  can  realize  the  amount  of  each  instalment  by 
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■executing  this  decree."  The  obUgee  appUed  in  exe- 
<;ution  of  such  decree  to  recover,  by  the  sale  of  such 
property,  which  had  passed  into  the  hands  of  third 
parties  after  the  passing  of  such  decree,  instalments 
which  had  become  due  after  the  passing  of  such 
decree,  and  had  not  been  paid.  Such  execution 
having  been  refused  on  the  ground  that  such  decree 
was  a  money -decree,  the  obhgee  brought  a  second 
suit  upon  such  bond  to  recover  such  instalments 
by  the  enforcement  of  the  hen  therein  created  on 
such  property.  Held,  that,  although  the  enforce- 
ment of  such  hen  was  claimed  in  the  former  suit, 
yet,  inasmuch  as  it  was  very  questionable  whether 
the  Court  was  competent  to  grant  the  second  reUef 
elaimed  in  that  suit,  viz.,  a  declaration  of  right  to 
recover  instalments  which  were  not  due  in  execution 
of  a  decree  for  instalments  which  were  due,  and  the 
•claim  in  the  second  suit  was  not  the  same  as  that  in 
the  former  suit,  the  plaintiff  asking  for  instalments 
said  to  be  actually  due,  and  not  for  a  declaratory 
decree  for  instalments  not  due,  the  second  suit  was 
not  barred  bv  s.  13  of  Act  X  of  1877-  Usikao  Lal 
f.  Behaki  SisGH     .         .         I.  L.  R.  3  AIL  297 

63. Suit     for     partition — Bight 

of  widotc — Subsequent  suit  to  get  rid  of  partition. 
ViTiere  a  widow  was  treated  as  an  equal  sharer  in 
her  husband's  estate  with  her  sons,  and  in  conjunc- 
tion with  one  son  appUed  for  partition  as  a  sharer 
and  objections  taken  to  the  partition  were  over- 
ruled, and  no  appeal  made  to  the  Civil  Court : — 
Held,  that  a  suit  to  declare  the  -nidow  only  entitled 
to  maintentance  was  not  maintainable.  Oodia  r. 
Bhopal  ....  .3  Agra  137 


64. 


-  Civil    Procedure 
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plaintiff  brought  a  second  suit  for  a  partition  of  the 
field,  including  the  portion  for  which  his  former  suit 
had  been  instituted.  Held,  that  the  present  suit  for 
partition  was  not  barred  by  the  previous  suit  which 
was  brought  to  establish  the  plaintiff's  sole  right  to 
the  lands  in  question.     Shibeam  v.  Xarayax 

I.  L.  R.  5  Bom.  27 


Code,  1859,  ss.  2  and  3 — Admission — Revision  of 
judgment.  Plaintiffs,  having  purchased  the  rights 
of  a  widow  in  certain  properties,  sued  the  defendants 
for  partition  of  the  share  purchased  ;  defendants 
admitted  the  widow's  right  to  a  certain  extent,  but 
the  smt  was  dismissed  on  the  ground  that  plaintiffs, 
before  they  could  obtain  partition,  must  establish 
the  extent  of  their  right  and  the  vahdity  of  the  pur- 
chase. Held,  on  plaintiffs'  second  suit,  that  it  being 
between  the  same  parties,  and  for  the  same  property 
on  the  same  cause  of  action,  was  barred  by  s.  2,  Act 
\T!II  of  1859  ;  that  defendants'  admission,  which 
was  merely  an  admission  in  plaintiffs'  favour,  gave 
no  new  cause  of  action  ;  and  that,  if  the  Courts 
failed  to  decide  aU  the  matters  in  dispute  which  they 
had  before  them  in  the  former  suit,  their  judgment 
•could  not  be  revised  in  a  new  suit ;  such  revision 
being  contrary  to  the  provisions  of  s.  3,  Act  VIII 
•of  1859.     Ghasee  Khan  v.  KrLLOo      1  Agra  152 

65. Bom.  Act    V  of 

1864.  In  1871  the  plaintiff  sued  to  establish  his  sole 
right  to  a  portion  of  a  field  on  the  ground  that  it 
had  been  allotted  to  him  by  partition.  The  defend- 
ant also  claimed  it  as  his  share  obtained  by  parti- 
tion. The  Court  rejected  the  plaintiff's  claim,  hold- 
ing that  no  partition  had  taken  place,  and  that  the 
field  was  the  joint  property  of  five  co-parceners,  in- 
cluding the  plaintiff  and  defendant.     In  1878  the 


66. 


-Former    stiit    for 


declaration  of  right  to  partition.  Civil  Procedure 
Code  (Act  nil  of  1859),  s.  2.  A  Hindu  of  the 
Southern  Maratha  Country  having  two  sons  undi- 
vided from  him  died  in  1871,  leaving  a  will  dis- 
posing of  ancestral  estate  substantially  in  favour  of 
his  second  son,  excluding  the  elder,  who  claimed  his 
share  in  this  suit.  In  1861  a  suit  brought  by  this 
elder  son  against  his  father  and  brother  to  obtain  a 
declaration  of  his  right  to  a  partition  of  the  ances- 
tral estate  was  dismissed,  on  the  groimd  that  he  had 
no  right  in  his  father's  lifetime  to  compel  a  partition 
of  moveables  ;  and  that,  as  to  the  immoveables, 
the  claim  failed,  because  they  were  situate  beyond 
the  jurisdiction  of  the  Court.  In  a  suit  by  the  elder 
son  against  his  brother  after  the  father's  death  for  a 
share  of  the  property  on  the  ground  that  it  was  an- 
cestral estate  : — Held,  that  this  suit  was  not  barred 
under  Act  "\T^II  of  1859,  s.  2,  the  proceedings  of  18«j1 
not  having  amounted  to  an  adjudication  between 
the  brothers  as  to  their  rights  in  the  estate  arising 
on  their  father's  death.  Laksbtmax  Dada  Naik  r! 
RAMCHA>a)RA  Dada  Naick  I.  L.  R.  5  Bom.  48 
L.  R.  7  I.  A.  181  :  7  C.  L.  R.  320 


67. 


—  Effect      of    un- 


executed decree  for  partition  in  subsequent  suit  for 
partition  of  same  properti/ — Mortgage  of  share — 
Purchase  by  a  stranger  of  portion  of  the  lands  in- 
cluded in  the  decree — Suit  by  him  for  partition. 
A  and  B  were  the  joint  owners  in  equal  shares 
of  certain  property.  In  1869  B  mortgaged  his 
share  to  A  under  a  mortgage-deed  drawn  up  in  the 
English  form.  Later  on,  in  1869,  A  brought  a  suit 
against  B  for  partition,  and  in  1870  obtained  a 
decree  appointing  a  commissioner  of  partition  and 
directing  the  partition.  No  return  was  made  to  this 
commission,  and  no  actual  partition  was  come  to. 
In  1873  A  obtained  a  decree  for  an  account,  and  for 
payment,  or  in  default,  for  sale  of  the  property.  In 
1878  B's  share  was  put  up  for  sale,  and  piu-chased 
by  C,  and  C  was  put  into  possession.  In  1881  C 
brought  a  suit  against  A  for  partition.  Held,  that 
the  decree  obtained  by  .4  ia  1873  put  an  end  to  B's 
right  to  redeem,  unless  he  paid  the  amount  found 
due  against  him,  and  therefore  at  the  time  of  the 
sale  to  C,  B's  right  to  redeem  had  ceased  to  exist 
and  the  property  was  no  longer  subject  to  partition 
tmder  the  decree  of  1870,  and  therefore  the  partition 
asked  for  imder  the  suit  of  1881  could  be  granted 
KiETY  Chtjxdek  Mittee  r.  Anath  Nath  Dey 

I.  li.  R.  10  Calc.  97  :  13  C.  L.  R.  249 


68. 


Suit   for   decla- 


ration of  right  to  partition — Decree  not  executed 
— Subsequent  suit  for  same  purpose.  Where  a 
decree  declaring  a  right  to  partition  has  not  been 
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given  effect  to  by  the  parties  proceeding  to  partition 
in  accordance  with  it,  and  the  decree  has  become,  by 
lapse  of  time  or  otherwise,  unenforcible,  it  is  com- 
petent to  the  parties,  or  any  of  them,  if  they  still 
continue  to  be  interested  in  the  joint  property,  to 
bring  a  fresh  suit  for  a  declaration  of  their  right  for 
partition.  Such  a  suit  wiU  not  be  barred  by  reason 
of  the  former  decree  for  partition  though  that  de- 
cree may  operate  as  res  judicata  in  respect  of  any 
claim  or  defence  which  was  or  might  have  been 
raised  in  the  suit  in  which  it  was  passed.  Nazkat- 
UI.LAH  V.  MtJjiB-nxAH      .     I.  L.  R.  13  All.  309 

69. Decree  in  former 


suit  for  partition — Partial  and  general  partition — 
Acco2int.  In  a  previous  suit  between  the  plaintiff 
and  the  defendant,  the  plaintiff  alleged  that  there 
had  been  a  partition  of  the  family  property  into  two 
parcels,  and  under  a  deed  of  partition  drawn  up  at 
the  time  claimed  one  of  these  parcels.  The  deed 
being  held  invahd,  the  suit  was  rejected,  with  liberty 
to  the  plaintiff  to  sue  for  a  general  partition.  In 
the  second  suit  the  plaintiff  prayed  for  a  general 
partition  as  a  member  of  an  imdivided  Hindu  family. 
Held,  that  the  second  suit  was  not  res  judicata  ; 
for,  although  the  plaintiff  might  in  the  first  suit  have 
made  an  alternative  case  and  prayed  for  a  general 
partition  in  case  he  failed  to  estabhsh  the  previous 
partition  which  he  alleged,  yet  it  could  not  be  said 
that  he  ought  to  have  done  so.  Held,  also,  that  in 
the  case  of  joint  enjoyment  \>y  the  members  of  the 
whole  family,  or  enjoyment  by  different  members  of 
different  portions  of  the  family  property,  the  Court 
will  not,  except  under  special  circumstances,  order 
an  account  to  be  taken  of  past  transactions,  but 
will  make  division  of  the  property  actually  existing 
at  the  date  of  partition.  Lakshtnan  Dada  NaiJc  v. 
RamcJmndra  Dada  Naik,  I.  L.  R.  5  Bom.  48,  follow- 
er   ed.     KoNEEEAV  V.  GtJEBAV  I.  L.  R.  5  Bom.  589 


70. 


First   suit  based 


on  the  general  right  of  a  co-parcener  to  claim  parti- 
tion of  the  joint  estate — Refusal  of  Judge  in  first 
suit  to  allow  plaint  to  be  ameruled  so  as  to  include 
claim  to  partition  based  on  an  award — Second  suit 
based  on  an  award — Code  of  Civil  Procedure  {Act 
XIV  of  1882),  s.  13,  expls.  J,  II.  In  1874  the 
plaintiffs'  father  filed  a  suit  against  the  defendants 
for  partition  of  joint  family  property.  The 
subject-matter  of  the  suit  was  referred  to  arbi- 
tration out  of  Court.  The  arbitrators  made  an 
award  to  the  effect  that  partition  should  be  post- 
poned tiU  the  family  debts  were  paid  of.  The  award 
was  accepted  by  all  the  sharers,  and  so  the  plaintiffs' 
father  withdrew  his  suit.  In  1880  the  debts  were 
paid  off.  Thereupon  the  plaintiffs'  father  demanded 
partition,  but  was  refused.  He  therefore  filed  a 
partition  suit  in  1883  against  the  defendants.  In 
his  plaint  he  made  no  mention  of  the  award  of  1874 
but  relied  on  his  right  as  a  co-parcener  to  enforce 
partition.  After  the  settlement  of  issues,  he  applied 
for  amendment  of  the  plaint,  so  as  to  include  his 
claim  on  the  award.  The  Court  refused  the  amend- 
ment, on  the  ground  that  it  would  materially  alter 
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the  character  of  the  suit,  and  dismissed  the  suit,  as 
barred  under  s.  373  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882).  Against  this  decision  plaintiffs' 
father  did  not  appeal.  In  1884  the  plaintiffs  filed 
the  present  suit  for  partition,  relying  expressly  on 
their  title  under  the  award  of  1874.  Held,  that  the 
suit  was  not  barred  by  the  plea  of  res  judicata. 
Thakore  Bechakji  Ranaji  v.  Thakore  Pujaji 
Vaktaji  .         .         .     I.  L.  R.  14  Bom.  31 


71. 


Suit    for    mesne  profits — 


Former  suit  for  possession.  The  plaintiff  sued  to 
recover  possession  of  land  and  for  wasilat  from  the 
period  at  which  he  alleged  he  was  dispossessed  ; 
and  he  obtained  a  decree  for  possession  of  the  lands 
and  for  wasilat  from  the  date  of  the  plaint.  He 
afterwards  sued  the  defendant  for  wasilat  from  the 
date  of  the  alleged  dispossession  to  the  date  of  the 
plaint.  Held,  that  wasilat  having  been  claimed  in 
the  pre\'ious  plaint  for  that  period,  and  there  having 
been  an  adjudication  upon  his  claim  for  wasiJat  and 
no  evidence  that  wasilat  was  withheld  for  the  period 
for  which  it  was  now  claimed,  through  inadvertence 
or  by  mistake,  the  case  was  within  Act  VIII  of  1859, 
s.  2,  excluding  from  the  jurisdiction  of  the  Court 
causes  of  action  "  which  shall  have  been  heard  and 
determined  by  a  Court  of  competent  jurisdiction  to 
a  former  suit  between  the  same  parties."  Lxtteef- 
OONISSA  BiBEE  v.  LtrCKBEMONEE  DoSSEE 

Marsh.  93  : 1  Hay  161 

72,  -  Where   a  plaint 

prayed  for  possession  and  wasilat,  and  a  decree  was 
given  for  possession  without  mention  of  the  wasilat 
and  on  appHcation  for  review  it  was  urged,  though 
not  in  the  written  grounds  of  appUcation,  that  the 
question  of  wasilat  ought  to  have  been  disposed  of, 
but  no  decision  was  given  as  to  it  either  by  the 
High  Court  or  by  the  Court  of  first  instance,  to 
which  application  was  afterwards  made  : — Held,  that 
the  fact  that  a  prayer  for  wasilat  was  contained  in 
the  plaint  in  the  suit  in  which  only  a  decree  for 
possession  was  given  was  not  a  bar  to  a  subsequent 
suit  for  mesne  profits  within  s.  2,  Act  VIII  of  1859. 
Gatiei  Baijkathprasad  v.  Budhtj  Sing 

2  B.  L.  B.  S.  N.  16 

s.c.  Byjkath  Peeshad  v.  Badhoo  Si>'GH 

10  W.  R.  486 


73. 


Former  suit    al- 


legifhg  tenancy — Suit  for  mesne  profits.  D  sued  R 
for  an  aiTcar  of  rent,  but  R  denied  his  tenancy  and 
D's  title  to  the  land,  and  was  successful  in  that  de- 
fence. D  then  sued  in  the  Civil  Court  to  recovec 
possession  with  wasilat,  which  he  estimated  at  the 
rate  of  the  rent  previously  claimed,  and  obtained  a 
decree  for  possession  without  wasilat.  Held,  that 
the  second  suit  was  not  for  the  same  thing  as  the 
first  under  a  different  name,  and  that  plaintiff  was 
entitled  to  wasilat  as  well  as  possession.  Dataeasi 
V.  Ram  Kristo     .         .         .         .     9  "W.  R.  594 


74. 


Suit  for  ejectment — Former 


suit  deciding  as  to  relinquishment  of  the  land.    Held, 
that  a  former  suit  which  decided  the  question  of" 
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relinquishment  of  the  land  by  defendant,  a  raiyat, 
did  not  bar  a  subsequent  suit  which  was  brought  on 
the  allegation  that,  the  land  being  sir  land,  the  de- 
fendant, the  occupant,  had  no  right  of  occupancy, 
and  should  consequently  be  ejected.  Naipai, 
SixGH  I'.  Ram  Nakaix    .         .         .2  Agra  93 

75.  5m it    to    recover 

possession,  dismis-ial  of — Subsequent  suit  to  enhance 
rent.  In  a  suit  to  recover  khas  possession  of  land, 
of  which  the  plaintiff  alleged  he  had  been  fraudu- 
iMitly  dispossessed  by  the  defendant,  the  defendant 
claimed  to  be  entitled  to  the  possession  of  the  land 
nnder  a  deed  of  gift  at  a  fixed  rent.  The  Judge  found 
upon  the  facts  that  the  deed  of  gift  was  invalid  ; 
that  the  land  was  mal ;  and  that  the  defendant  was 
entitled  to  retain  the  possession,  and  thereupon  dis- 
missed the  suit.  Held,  that  the  plaintiff  was  not 
precluded  by  the  decision  in  that  suit  from  after- 
wards maintaining  a  suit  against  the  defendant  to 
enhance  the  rent.  Xeeuiioxey  SrsGH  Deo  r. 
Shobhax  Bebee  .         .         .     Marsh.  600 


76. 


Suit     for    same    land    on 


different  title — Failure  in  former  suit.  Plaint- 
iff, after  failing  in  a  former  suit  to  establish  her 
right  to  certain  land  as  belonging  to  her  patni 
talukh,  was  not  allowed  to  fall  back  on  a  different 
title  and  bring  a  separate  suit  claiming  the  same 
land  as  belonging  to  her  mirasi,  the  cause  of  ac- 
tion in  both  cases  being  really  the  same.  AofrsGO 
MoHTx  Deb  v.  U>-xoda  Dossee        17  "W.  B.  351 

77. Suit  for  possession — Dis- 
missal of  former  s^iit  for  possession  as  heir.  A  suit 
for  possession  as  the  heir  of  5  is  not  barred  by 
'  a.  2,  Act  Vin  of  1859,  because  plaintiff "s  former 
claim  to  the  same  property  as  the  heir  of  S's  father 
was  dismissed.     Gooboo  Drrr  v.  Sooboo 

16  W.  B.  264 


78. 


Suit    on      title 


derived    by    gift — Subsequent    suit    as    heir.     Held    ' 
(MiTTER,  J.,  dubitante),  that  suit  claiming  property    ■ 
on  a  title  by  inheritance  was  barred  by  ss.  2  and 
7,  Code  of  Civil  Procedure,  1859,  where  plaintiff's 
claim  on  a  title  derived  by  gift  had    already  been    : 
adjudicated  upon.     Dudsak  Bibee   v.  Shakir  Bur- 
Kr>-DAZ 15  W.  B.  168 

78. —  Suit  for  eject- 
ment based  on  alleged  lease — Subsequent  suit  to  eject 
tenant  as  trespasser  founded  on  oicnership.  The  pre- 
sent  plaintiffs  in  1896  sued  the  present  defendants  i 
to  eject  the  latter  from  a  certain  piece  of  land, 
alleging  that  the  defendants  held  it  under  certain 
leases  dated  July  1864.  The  genuineness  of  the 
alleged  leases  was  put  in  issue  in  that  suit,  and  was 
decided  by  the  Subordinate  Judge  in  favour  of  the 
plaintiffs,  who  accordingly  obtained  a  decree.  On 
appeal  the  District  Judge  reversed  that  decree, 
being  of  opinion  that  the  alleged  leases  were  not  : 
proved.  In  1874  the  plaintiffs  brought  the  present  ! 
suit  to  eject  the  defendants.  In  this  suit  the  plaint- 
iffs sued  simply  as  owners,  and  alleged  that  the 
defendants   were  in  occupation  as  tenants  paying 
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rent  to  the  plaintiffs,  and  that  they  (the  defendants) 
had  refused  to  give  up  possession.  Held  (Melvill, 
J.,  dissentiente),  that  the  plaintiffs  were  not  barred 
by  the  judgment  in  the  former  suit.  The  fact  of 
both  the  suits  being  against  the  defendants  as 
tenants  of  the  plaintiff.-;  did  not  imply  that  the 
suits  were  on  the  same  cause  of  action.  The  term 
'■  tenancy "  may  be  applied  to  a  great  many 
different  relations  between  the  occupier  and  the 
owner  of  property,  agreeing  perhaps  only  in  the 
single  circumstance  of  a  holding  by  the  one  of 
the  property  of  the  other.  The  test  in  each  case 
is  not  whether  a  tenancy  has  in  both  suits  been 
sued  on,  but  whether  the  particular  contract  or 
relation  put  forward  in  the  first  case  was  the  same 
specific  contract  sued  on  in  the  second.  A  cause 
of  action  reduced  to  the  concrete  form  in  a  contest 
between  individuals  implied  a  specific  right  and 
a  specific  infringement  of  the  right ;  and  a  judg- 
ment that  one  such  specific  right  had  not  been  made 
out  was  not  a  trial  and  determination  of  a  cause  of 
action  resting  on  another  specific  right.  The  speci- 
fic rights  on  which  the  plaintiffs  relied  in  the  two 
suits  were  different,  and  would  have  to  be  proved 
by  different  evidence.  Gerdhar  ilAyoRDAS  v. 
Dayabhai  Kalabhai  I,  Ij.  B.  8  Bom.  174 


80. 


Suit  for  accretion — Civil  Pro- 


cedure Code,  1S59,  s.  2 — Different  cause  of  action. 
A  suit  for  a  declaration  of  the  plaintiff's  right  to 
a  chur,  which  they  claimed  as  an  accretion  to 
mouzah  L,  was  held  to  be  barred  under  Act  VIII  of 
1859,  ^.  2,  by  a  judgment  in  a  former  suit,  in  which 
they  had  claimed  the  same  land  as  an  accretion  to 
mouzah  R,  because,  whether  by  accretion  to  the 
one  estate  or  to  the  other,  the  question  in  both  suite 
was  that  of  title  by  accretion.  A  complainant  is 
bound  to  bring  forward  in  this  suit  all  the  grounds 
of  origin  of  his  right.  A  difference  in  the  origin  of 
the  right  is  not  a  matter  which  makes  a  different 
cause  of  action.  Kashee  Kishore  Roy  Chowdhby 
r.  Kristo  Chtts-der  Saxdyal  Chowdhry 

22  W.  E.  464 

8L Decision  as  to  quantity  of 

land  held — Former  suit  for  kabuliat.  In  a  pre- 
vious suit  the  plaintiff  sought  to  obtain  a  kabuliat 
from  the  defendant  in  respect  of  land  held  by  him 
alleging  the  quantity  to  be  8  bighas  and  17  cottahs. 
It  was  therein  determined  that  the  defendant  held 
only  7  bighas  and  no  more.  In  the  present  suit 
brought  to  eject  the  defendant  from  1  bigha  17 
cottahs  of  land  : — Held,  that  it  wa^s  not  maintain- 
able, as  it  was  for  the  determination  of  a  question 
decided  in  the  former  suit.  Gopal  Chandra  Roy 
r.  Nabix  Cha>"T)Ra  Bhaxdari    3  B.  L.  B.  Ap.  34 

82. Decision  as  to  quantity  o^ 

land  held — Suit  for  rent — Suit  for  measuretnen^ 
—Civil  Procedure  Code  (Act  X  of  1877),  s.  13.  In 
a  suit  by  raiyats  against  their  zamindar,  praying 
for  measurement  of  certain  land,  and  for  a  declara- 
tion of  the  amount  of  yearly  rental,  it  appeared  that, 
in  a  previous  suit  for  rent  by  the  zamindar  against 
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the  raiyats,  the  raiyats  had  alleged  that  the  amount 
of  rent  and  the  extent  of  land  had  been  overstated 
by  the  zamindar,  but  the  Court  decided  that  the 
raiyats  were  bound  by  a  jummabundi  signed  by 
them,  and  refused  to  try  whether  the  extent  had 
been  overstated.  Held,  that  the  present  suit  was 
not  barred  as  res  judicata.     Roghoonath  Mundtjl 

V.  JUGGUT  BUNDHOO  BoSE 

I.  L.  R.  7  Calc.  214  :  8  C.  L.  R.  393 


83. 


Decision  as  to   boundaries 


of  land — Civil  Procedure  Code  (Act  X  of  1S77), 
s.  13.  The  plaintiff  sued  to  recover  certain  lands, 
claiming  them  as  a  portion  of  A  and  alleging  that  A 
was  portion  of  a  mouzah  which  had  been  leased  to 
him  in  patni  by  the  zamindar.  The  suit  was  dis- 
missed, on  the  ground  that,  though  A  was  kno\vn  as 
a  part  of  the  plaintiff's  mouzah,  yet  it  had  been 
included  in  a  patni  lease  of  an  adjoining  mouzah, 
which  the  zamindars  had  granted  to  the  defendants 
previously  to  the  date  of  the  plaintiff's  lease.  The 
plaintiff  brought  a  second  suit  claiming  another 
portion  of  A  on  the  same  title.  Held,  that  the  claim 
was  barred  as  res  judicata.  Mohidin  v.  Muham- 
mad Abrahim,  1  Mad..  245  ;  Nundkishore  Singh 
V.  Huree  Pershad  Mundul,  13  W.  R.  64  ;  Prannath 
Sandy al  v.  Ramcoomar  Sandy al,  2  C.  L.  R.  33  ;  and 
Gobind  Chunder  Koondoo  v.  Taruk  Chunder  Bose, 
I.  L.  R.  3  Calc.  145,  followed.  Sundhya  Mala 
V.  Dabi  Chtjrn  Dutt       .       I.  L.  R.  6  Calc.  715 

S.C.  SUNDHYAMITLA  V.  DeVI  ChTJRX  DuTT 

9  C.  L.  R.  216 

84.  — Failure  of  suit 

for  possession.  Where  a  party  failing  to  obtain 
judgment  for  the  possession  of  land  claimed  by 
her  in  her  first  suit  as  taufir,  brought  a  fresh  suit 
claiming  the  land  as  property  belonging  to  her 
talukh  according  to  the  true  boundary  line  : — Held, 
afiirming  the  decision  of  the  High  Court,  that  he  • 
suit  was    barred   by   s.    2   of    Act   VIII    of    1859. 

WOOMATARA   DeBIA   V.    UnNOPOORNA   DaSSEE 

11  B.  L.  R.  p.  C.  158  :  18  W.  R  163 

S.C.  in  High  Court.    Umatara  Debia  v.    Krish- 
na Kamini  Dasi      .         .     2  B,  Ij.  R.  A.  C.  102 

S.C.  Woomatara  Dabee  v.  Uxxopoorna  Dossee 

10  W.  R  426 

Shib    Shunkur    Neogy    v.    Huro    SoONDtrRES 
Goopta 13  W.  R.  209 

85.    Suit  for  possession  and  to 

set  aside  sale  in  execution  of  decree — Sub- 
sequent suit  on  the  ground  that  sale  was  ab  initio 
void.  When  a  plaintiff  sues  for  possession  and 
determination  of  right  to  a  certain  property,  and 
set  aside  an  execution  sale  of  a  portion  of  the  pro- 
perty on  the  ground  of  irregularity,  and  his  suit  is 
dismissed  on  the  merits,  a  subsequent  suit  for  pos- 
session of  the  property  sold,  on  the  ground  that  the 
sale  was  void  ab  initio,  is  barred  as  res  jtidicata. 
Woo>y>a  Tara  Debia  v.  Unnopoorna  Dossee,  11  B.  L. 
B.  158,  and  Periya  Odaya  Taver  v.   Katama  Nat-    i 
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chiar,  11  Moo.  I.  A.  50,  cited  and  followed.     PiooiT 
V.  MoHAMED  Aboo  Syed  3  C.  L.  R.  258 

.  ""• Sales  under 

different  decrees — Reversal  on  appeal  of  decision 
setting  aside  sale — Civil  Procedure  Code,  1859, 
s.  2.  In  execution  of  a  decree,  the  right,  title,  and 
interest  of  yl  in  a  certain  property  were  sold  and 
purchased  by  B.  In  execution  of  another  decree, 
the  right,  title,  and  interest  of  A  and  C  in  the  same 
property  were  sold  and  purchased  by  D.  In  a  suit 
by  A  the  sale  to  B  was  set  aside,  but  on  appeal  the 
decision  of  the  Court  of  first  instance  was,  upon 
consent  of  the  parties,  set  aside,  and  the  sale  allow- 
ed to  stand  good.  D  sued  for  possession  of  the 
share  of  A  and  C  in  tlie  property  purchased  by 
him,  and  obtained  a  decree  for  possession  of  the 
share  of  C  only.  D  now  sued  to  set  aside  the  sale 
to  B  and  for  possession  of  the  share  of  A.  Held, 
that  the  suit  was  not  barred  by  s.  2,  Act  VIII  of 
1859.     Channa  Lal  Sahu  v.  Manu  Lal 

5  B.  L.  R.  220  :  13  W.  R.  348 

87. Subsequent  suit  on  diflfer- 

eut  grounds  for  same  property — Civil  Pro- 
cedure Code,  1859,  s.  2— Act  XXIII  of  1861,  s.  11, 
On  the  30h  June  1855  S,  a  L  ngayat  priest,  died 
possessed  of  moveable  and  immoveable  property. 
The  right  of  succession  to  it  being  disputed,  the 
District  Judge  placed  it  under  the  management  of 
the  nazir,  under  Bombay  Regulation  VIII  of  1827, 
8.  9.  In  1869,  B,  representing  himself  as  the  disciple 
of  S,  and  claiming  as  such  to  be  entitled  to  the  whole 
of  the  property  left  by  S,  brought  a  suit  (No.  962  of 
1869)  against  the  defendant  to  establish  his  right 
to  the  property  in  question,  and  to  recover  posses- 
sion of  it.  The  suit  was  compromised  by  an  agree- 
ment, upon  which  the  Court  passed  a  decree  on  the 
23rd  March  1870,  dividing  the  property  of  S  in  cer- 
tain shares  between  B  and  the  defendant.  When 
B  and  the  defendant  applied  for  possession  of  the 
property  in  execution  of  this  decree,  the  nazir,  who 
had  it  in  his  charge,  resisted  them.  The  execution- 
proceedings  dropped  in  consequence  of  the  death 
of  B.  The  plaintiff  thereupon  (as  a  disciple  of  B 
deceased)  and  the  defendant  sued  the  nazir  separ- 
ately, each  claiming  the  whole  property  of  S.  The 
plaintiff's  suit  was  rejected  on  the  ground  that  he 
failed  to  prove  himself  the  disciple  of  B.  In  that 
suit  the  plaintiff  produced  neither  the  compromise 
made  between  B  and  the  defendant,  nor  the  decree 
passed  on  it  in  suit  No.  962  of  1869.  The  defendant 
succeeded  in  his  suit,  and  obtained  possession  of  the 
whole  property.  The  plaintiff  then  sued,  as  the  dis- 
ciple of  B,  to  recover  from  the  defendant  the  por- 
tion of  the  property  of  S  which  fell  to  the  share  of 
B  according  to  the  compromise  on  which  the  decree 
in  suit  No.  962  of  1869  was  made.  Held  by  West, 
J.,  that  the  suit  was  barred,  first,  because  the  plaint- 
iff had  been  judicially  pronounced  not  to  be  the 
disciple  of  B  in  his  suit  against  the  nazir  to  which 
the  defendant  was  a  party  a*J  the  true  successor  or 
vrimd  facie  successor  represented  by  the  nazir  in 
that  suit.     It  was  not  open  to  those  who  had   as 
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lieirs  sued  the  official  representative  of  an  estate, 
and  failed,  to  sue  the  owTier,  when  ascertained,  a 
second  time  on  the  same  right.  Secondly,  because 
the  plaintiff,  in  his  suit  against  the  nazir,  was  bound 
to  bring  forward  every  ground  on  which  he  could 
claim  the  property  ;  and  if  the  compromise  effected 
by  B  was  such  a  ground,  that  compromise  and  the 
decree  founded  on  it  ought  to  have  been  brought 
forward  to  sustain  the  claim,  as  it  would  have  shut 
out  a  ground  of  defence  consisting  of  the  defendant's 
superior  right.  As  the  plaintiff  omitted  to  do  so, 
the  more  recent  decree,  which  pronounced  him 
not  entitled  to  any  part  of  the  property  of  S,  super- 
seded the  earlier  one,  which  ineffectually  awarded 
B  a  moiety  of  that  property  as  against  that  person 
■not  in  possession  ;  and  while  that  decree  was  un- 
Teversed,  another  decree  could  not  be  made  award- 
ing to  the  same  plaintiff  one-half  of  the  same  pro- 
perty in  the  same  right  as  against  the  defendant 
whom  the  nazir  represented  in  the  earlier  suit. 
Hdd  by  Ptshey,  J.,  that  the  property  claimed  in 
■the  present  suit  had  been  specifically  awarded  to  B 
by  the  decree  of  the  23rd  March  1870,  and  if  that 
decree  were  not  time  barred,  B  or  his  legal  repre- 
sentative could  obtain  possession  by  taking  out 
•execution-proceedings  on  that  decree.  The  present 
suit  therefore  was  barred  alike  by  s.  2  of  Act  VIII 
of  1859  and  s.  11  of  Act  XXin  of  1861,  and  the 
fact  that  execution  of  the  decree  in  suit  No.  962 
of  1869  was  time-barred  did  not  confer  on  B  or 
any  legal  heir  of  his  a  new  right  to  sue  for  the 
■estate  of  S  or  any  part  of  it.  Shivalixgaya  v. 
Nagaungata    Sf.  ;  I.  L.  R.  4  Bom,  247 

S8.         Suit  for'same  property  on 

different  cause  of  action— Cif«7  Procedure 
Code,  1S59.  s.  2.  In  1856  the  plaintiff,  the  zamindar 
of  Tarla  (who  had  attained  his  majority  in  1853), 
instituted  suits  for  the  recovery  of  the  two  villages 
claimed  in  the  present  suit  on  the  ground  that  the 
Tillages  were  jerayati,  and  had  been  temporarily 
alienated,  and  he  claimed  a  right  of  resumption.  It 
was  decided  that  the  villages  had  formed  a  mokasa 
jaghir  from  a  date  prior  to  that  of  the  permanent 
settlement,  and  that,  as  they  did  not  constitute  a 
portion  of  the  assets  of  the  zamindari  at  the  date  of 
the  settlement,  there  was  no  right  of  resumption. 
Pending  those  suits,  an  order  was  issued  by  Govern- 
ment which  plaintiff  construed  as  a  transfer  to  him 
of  the  Government  right  in  the  villages,  and  he 
founded  the  present  suit  upon  the  lapse  of  the  moka- 
sa to  Government,  and  the  order  transferring  the 
right  to  him  : — Held,  that  the  present  suit  was  not 
res  judicata.  Rama  Chaxdra  StrRYA  Arichan- 
DEAifA  Deo  v.  Darvada  Ramaxna  Chandiri 

3  Mad.  207 

S®- Suit  for  same  property  on 

same  cause  of  aotionSuit  for  passe<^non~ 
Ctyil  Procedure  Code,  1859,  ss.  223,  224.  Where  a 
suit  was  preferred  for  the  purpose  of  recovering  pos- 
session of  defendants'  lands,  for  possession  of  which 
plaintiff  had  already  obtained  a  decree  atrainst  the 
«ame  defendants  and  others,  the  suit  was  held  to 
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be  barred,  as  the  cause  of  action  was  not  different 
from  that  which  had  been  previously  determined. 
Instead  of  asking  for  delivery  of  possession  under 
s.  224,  plaintiff's  proper  course  would  have  been  a 
resort  to  the  provisions  of  s.  223  of  the  Civil  Proce- 
dure Code.  Ram  Surn  Muhtox  v.  JiyoyATTTH 
Bhuggut  .  10  W.  R.  396 


90.  _ 


Suit    for    confirmation    of 


sale — Subsequent  suit  for  certificate  of  sale.  The 
purchaser  at  the  sale  of  a  t^alukh  sold  under  a 
judgment  upon  a  decree,  sued  to  reverse  the  order 
of  a  Judge  annulling  the  sale,  and  in  that  suit  he 
craved  confirmation  of  the  sale,  that  he  might  be 
put  into  possession  of  the  talukh,  and  for  a  decree 
for  mesne  profits.  ITiis  suit  being  dismissed  on 
the  merits,  he  instituted  another  suit,  in  which  he 
craved  a  bynamah,  or  certificate  of  sale.  Held,  that 
the  second  suit  was  brought  for  the  same  causes  emd 
subject-matter  as  the  first,  and  that  the  plaintiff 
was  therefore  precluded  by  the  dismissal  of  the  first 
suit  from  obtaining  it.  Lamb  i\  Dewan  Puddttm 
LocHTJN  .     Marsh.  96  :  W.  R.  F.  B.  28 

1  Hay  168 


91. 


Suit  for  right  to  share  in 


ancestral  property — Cause  of  action  different — 
Judgment  in  former  suit.  A  suit  to  establish  the 
plaintiff's  right  to  a  share  of  ancestral  property,  part 
of  which  was  in  his  sole  possession  cannot  operate 
as  a  res  judicata  in  a  subsequent  suit  to  recover  pos- 
session of  a  part  of  the  ancestral  property  which 
was  as,  he  alleges,  in  his  sole  possession,  and  from 
which  he  was  forcibly  evicted  by  the  defendant 
during  the  pendency  of  that  suit.  HrROKATH  Ror 
V.  GooRoo  Doss  Roy.  Gooroo  Dass  Roy  v. 
HuronathRoy  7W.  R.  423 

92,  Causes  of  action  iden- 
tical— Title — Test  for  determination  as  to  res 
judicata.  The  plaintiff  purchased  certain  lands 
from  the  heirs  of  a  Mussalman  proprietor  ;  the  de- 
fendant M  purchased  other  lands  of  the  same  estate 
from  their  co-heirs.  In  1864  the  plaintiff  sued  to 
have  the  sale  to  the  defendant  M  set  aside.  In  the 
course  of  the  suit,  however,  he  admitted  that  he 
was  in  possession  of  all  the  lands  he  had  brought, 
and  his  claim  was  therefore  rejected.  In  1869  the 
plamtiff  brought  a  suit,  in  the  form  of  a  partition- 
suit,  praying  for  demarcation  of  the  lands  bought 
by  the  defendant  M  and  himself.  It  was  treated  as 
substantially  an  ejectment  suit,  and  rejected  on 
the  same  grounds  as  the  first  suit,  namely,  his  ad- 
mission as  above  stated.  In  appeal  to  the  High 
Court  it 'was  urged  by  the  plaintiff  that,  since'^the 
date  of  his  admission  in  the  first  suit  >ome  of  his 
tenants  had  attorhed  to  the  defendant  il,  and  thus 
deprived  him  of  part  of  his  land  ;  but  as  this  allega- 
tion had  not  been  made  in  his  plaint,  the  Court  re- 
fused to  allow  the  point  to  be  raised.  The  present 
suit  was  founded  on  the  attornment  of  plaintiff's 
tenants  to  the  defendant  M,  alleged  to  have  been 
made  in  1868.  The  plaintiff  contended  that,  al- 
though the  cause  of  action  was  in  existence  when 
the  second  suit  was  brought  in  1869,  yet  that  it  had 

15  M  2 
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not  been  adjudicated  upon,  and  that  in  appeal  he 
had  been  prevented  from  arguing  it.  Held,  that  the 
plaintiff  Mas  stopped.  The  causes  of  action  in  the 
second  and  third  suit  were  identical.  Having  stri- 
ven to  establish  his  title  by  one  means  and  failed, 
the  plaintiff  could  not  establish  the  same  title  by 
other  means  which  were  equally  at  his  command 
Allien  the  previous  suit  was  instituted  and  ^^•hich 
V. ere  so  connected  Mith  the  grounds  on  which  he  in 
that  suit  relied,  that  they  ought  to  have  been  sub- 
mitted together  for  the  consideration  of  the  Court. 
In  determining  whether  a  question  is  res  judicata, 
the  Court  will  have  regard  to  the  substance  of  the 
previous  suit  rather  than  its  form.  If  the  cause  of 
action  is  based  on  a  right  identical  in  both  suits, 
or  on  the  same  group  of  facts  infringing  that  right, 
the  second  suit  is  barred.  Hasam  Ibrahim  v.  Man- 
CHAEAM  Kalliandas        .       I.  L.  E.  3  Bom.  137 


RES  JXJDICATA- 


contd. 


93,  _^ 


—  Suit  for  share  of  joint  pro- 


perty under  an  agreement — Subsequent  suit 
as  heir.  A  Hindu  of  the  Sudra  caste  died  in  1850, 
leaving  him  surviving  his  two  widows, B  and  •S',  a  son 
31,  and  daughter  D,  the  children,  respectively,  of  B 
and  (S"  and  an  illegitimate  son,  the  plaintiff.  The 
plaintiff  and  M  continued  to  live  together  for  some 
time  after  their  father's  death.  But  subsequently, 
owing  to  domestic  quarrels,  they  lived  separately, 
and  the  plaintiff  Mas  allowed  by  M  a  portion  of  the 
family  property,  under  an  agreement  in  MTiting. 
They  were,  however,  joint  and  undivided  in  estate, 
and  continued  to  be  so  until  the  death  of  M  in  1865. 
In  1866  the  plaintiff  brought  a  suit  on  the  agree- 
ment and  obtained  a  decree  against  B,  S,  D,  and  R 
(a  lessee  of  B)  for  the  property  mentioned  in  the 
agreement.  In  1870  the  plaintiff  brought  a  second 
suit  as  heir  of  his  father  and  brother,  and  claimed 
the  whole  of  the  ancestral  property.  Both  the 
loMer  Courts  rejected  his  claim  as  barred  by 
the  previous  suit.  Held,  in  special  appeal  by 
Melvill  and  Nanabhai  Haridas,  JJ.,  that  the 
claim  Mas  not  barred,  inasmuch  as  the  former  suit 
was  brought  on  the  agreement,  Mhilo  the  latter  M'as 
instituted  to  establish  plaintiff's  general  rights  as 
heir  of  his  father  and  brother.     Sadit  v.  Baiza 

I.  L.  R.  4  Bom.  37 


94. 


Suit  on  a  family 


arrangement — Second  suit  for  the  same  subject- 
matter  as  co-sharers — Causes  of  action.  The  defend- 
ant's great-grandfather  Mas  uncle  of  one  B  H. 
who  Mas  the  great-grandfather  of  the  plaintiffs,  and 
they  {i.e.,  the  defendant's  great-grandfather  and 
his  nephcM'  B  H)  M'cre  entitled  in  equal  half  shares 
to  a  certain  vatan  property.  The  defendant  and 
his  brothers  noM^  represented  the  former,  and  Mere 
entitled  to  his  half  share,  and  the  plaintiffs  repre- 
sented the  latter,  and  Mere  entitled  to  his  half  share. 
The  plaintiffs'  father,  B  B,  lived  Mith  the  defendant 
and  the  defendant's  brothers,  M  and  K,  as  members 
of  an  undi\'ided  family  up  to  the  year  1845,  in  Mhich 
year  the  plaintiffs"  father,  B  B.  being  then  absent 
from  the  village,  the  defendant's  brothers,  M  and 
K,  oxecuted  a  deed  of  partition  Mhereby  they  divi- 
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ded  the  ancestral  property  into  tMO  equal  shares, 
one-half  of  Mhich  the  plaintiffs'  father  Mas  to 
receive,  the  other  half  going  to  the  defendant  and 
his  brothers.  The  deed,  among  other  recitals, 
contained  a  clause  to  the  effect  that  the  plaintiff's 
father  being  then  absent  from  the  village,  the- 
defendant's  brothers  Mould  manage  his  share 
during  his  absence,  and  on  his  return  hand  the 
same  over  to  him  on  his  paying  the  expenses 
incurred  by  them  in  such  management.  In  1873 
the  plaintiffs'  undivided  brother  brought  a  suit 
against  the  defendant  and  others  on  an  agree- 
ment alleged  to  have  been  executed  betMCen  him 
(plaintiffs'  brother)  and  the  defendant  and  his 
brothers  by  Mhich  the  said  brothers  had  bound 
themselves  to  return  one-third  share  to  him  (the 
plaintiffs'  brother).  This  suit  Mas  dismissed  as 
against  the  defendant,  as  he  had  not  been  a  party 
to  that  agreement,  and  plaintiffs'  brother  M'as 
referred  to  a  separate  suit  for  partition  against  the 
defendant.  The  plaintiffs  therefore  noM'  brought 
the  present  suit  claiming  their  share  n  the  vatan 
estate.  The  defendant  {inter  alia)  contended  that 
the  suit  Mas  barred  as  res  judicata  by  the  former 
suit,  that  neither  the  plaintiffs  nor  their  fore- 
fathers had  enjoyed  the  property  during  the 
previous  150  years,  and  that  the  claim  Mas  barred 
by  limitation.  Both  the  loMcr  Courts  allowed  th& 
plaintiffs'  claim.  The  defendant  preferred  a  second 
appeal  to  the  High  Court.  Held,  confirming  the 
decree  of  the  loMcr  Court,  that  the  former  suit  hav- 
ing been  brought  on  an  alleged  agreement,  it  did 
not  bar  the  present  suit,  Mhich  Mas  based  on  the 
plaintiffs'  hereditary  right  to  sue  as  members  of  the 
familv.  NiLO  Ramchandra  v.  Gobind  Ballal 
I.  L.  R.  10  Bom.  24 

95. Suit   under  will — Subsequent 


suit  in  right  of  heirship — Former  suit  on  different 
grounds.  N  sued  M  and  K  claiming  proprietary 
possession  under  the  Mahomedan  laM^  of  a  share 
in  certain  property  by  right  of  heirship  to  her  de- 
ceased husband.  She  had  previously  sued  the  same 
persons  to  recover  a  portion  of  the  same  property 
under  a  Mill  of  her  husband,  and  obtained  a  decree 
M'hich  Mas  reversed  on  the  ground  of  the  M-ill  being 
invalid.  Held  (in  accordance  Mith  the  opinion  of 
the  Full  Bench),  that  the  second  suit  M'as  not 
barred  by  s.  2,  Act  VIII  of  1859.  Nousha  Begttm 
V,  Umrao  BEGuai    .         .         .         .    7  N".  "W,  60 

96.    — Suit    for      possession    as 

heiress — Sxihsequent  suit  on  ground  of  family 
custom.  In  a  suit  governed  by  the  Mitakshara,  in 
Mhich  A,  a  Hindu  MidoAV,  Mas  the  plaintiff,  and 
B  Mas  one  of  the  defendants,  the  plaintiff  sought 
and  obtained  a  decree  for  possession  of  certain  lands 
to  Mhich  she  claimed  to  be  entitled  as  mother  and 
heiress  of  her  deceased  son.  B  subsequently  brought 
a  suit  against  A,  alleging  that  he,  and  not  A,  had 
become  entitled  thereto  on  the  death  of  A's  son, 
under  a  kulachar,  or  family  custom,  Mhich  ex-. 
eluded  female  heirs,  and  gave  him  a  preferential 
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right  among  male  heirs,  and  thereby  sought  to  re" 
cover  from  her  possession  of  the  same  lands,  and 
alternatively  to  obtain  a  declaration  that  he  was 
as  such  heir  if  then  living,  entitled  to  possession  of 
them  on  her  death,  and  that  a  deed  executed  by  her 
alienating  a  portion  of  them  was  valid  only  for  her 
life-time.  Held,  that  the  decision  in  the  former  suit 
that  A  was  entitled  to  the  lands  as  mother  and 
heiress  of  her  deceased  son,  was  conclusive  against 
B's  claim  or  possession  during  her  Ufe-time,  on  the 
groimd  that  she  was  not  the  heiress  ;  but  that  the 
plaintiff  was  not  barred  by  the  adjudication  in  the 
former  suit  from  setting  up  the  family  custom  with 
the  object  of  showing  that  on  A's  death  he  would  be 
•entitled  to  succeed  her,  if  living,  and  was  by  reason 
of  such  heirship  entitled  to  obtain  a  declaratory 
decree  as  to  the  deed  of  alienation.     Dookga  Per- 

SAD    SlXGH    V.    DOORGA  KoXWAEI 

I.  L.  R.  4  Calc.  190 :  3  C.  I..  R.  31 
L.  B.  5  I.  A.  149 


97. 


Suit  for  property  in  right 


of  inheritance — Ground  of  claim  disposed  of  in 
former  suit — Cirj7  Procedure  Code,  1S59,  s.  2.  In 
a  suit  to  recover,  in  virtue  of  a  right  of  inheritance, 
a  share  of  a  deceased  father's  estate  from  which 
plaintiff  had  been  ousted  in  1858  : — Held,  that,  as 
the  plaintiff  had  brought  a  suit  in  1853  in  which 
she  claimed  the  same  properties  as  belonging  to  her 
father's  estate,  and  had  accepted  and  acted  upon 
the  decree  then  passed,  which  excluded  the  proper- 
ty in  question  from  her  claim,  her  present  suit  was 
barred  by  s.  2,  Act  VIII  of  1859  ;  and  further  that 
she  could  not  claim  the  property  on  the  ground  of  a 
solenamah  by  which  it  was  admitted  and  declared 
that  the  property  belonged  to  her  father's  estate, 
when  it  had  been  already  decided  in  the  former  suit 
that  it  ought  not  to  appertain  to  that  estate.  Sytd- 
ooNissA  V.  Feda  Hossain         .         12  W.  B.  182 


98. 


Compromise  of   suit — Ciml  102 


Procedure  Code,  1859,  s.  2 — Suit  on  same  cause  of 
action  as  former  suit.  A  suit  between  two  brothers, 
A  and  B,  respecting  ancestral  property,  was  com- 
promised, and  the  particulars  of  the  compromise 
embodied  in  a  razinama  presented  in  Court  by  both 
parties.  A  having  died,  his  widow  and  B  present- 
ed in  Court  another  razinama  embodying  the  par- 
ticulars of  an  arrangement  respecting  the  proj)ertv 
in  which  she  had  become  interested  a>  widow, 
and  which  was  comprised  in  the  former  razinama  ; 
and  of  this  second  razinama  they  subsequently  put 
in  an  amended  copy.  Held,  that  a  claim  arisinc 
out  of  such  agreement  could  not,  \vithin  the  mean- 
ing of  Act  Vill  of  1859,  s.  2,  be  considered  to  have 
been  a  cause  of  action  heard  and  determined  in 
the  former    suit.     Lakshmi  Ammal     i'.     Tikar.\m 

TovAji 1  Mad.  240 

99.  -  Suit  for  property  as  joint 

— Former  suit  for  same  property  as  separate — Civil 
Procedure  Code,  1859,  s.  2.  The  plaintiffs  in  the 
present  suit  claimed,  as  the  heirs  of  J,  certain  pro- 
perty from  M,  the  daughter  of  R,  alleging  that  such 
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property  was  the  joint  and  undivided  property  of 
R  and  J  to  which,  on  Rs  death,  J  had  succeeded. 
The  plaintiffs  had  formerly,  after  the  death  of  J, 
sued  J/  for  such  property,  alleging  that  it  was  the 
separate  property  of  R,  and  that,  on  the  death  of 
R's  vddow,  they  were  entitled  to  succeed  thereto. 
Held,  that  the  decision  in  the  former  suit  that  such 
property  was  the  separate  property  of  7?  to  which 
il  was  entitled  to  succeed  on  the  death  of  his  mdow 
was  a  bar  to  their  present  suit.  R\dhia  v.  Bevi 
I.  L,  B.  1  All.  560 

100.  Suit  for  property  as  heirs 

— Failure  to  put  forward  all  grounds — Civil  Proce- 
dure Code  (Act  VIII  of  1S59),  s.  2 — Former  suit  to 
recover  same  properly  on  different  grounds.  Certain 
property,  originally  belonging  to  the  husband  of  the 
plaintiff,  was  conveyed  by  him  by  deed  of  gift  to  his 
daughter,  after  her  marriage  with  the  defendant,  as 
her  stridhan.  Some  years  after  the  daughter's 
death,  the  plaintiff  brought  a  suit  to  recover  the 
property,  on  the  ground  that  the  deed  of  gift  was 
a  forgery,  and  that  she  was  entitled  to  the  property 
as  heiress  of  her  husband  ;  but  her  suit  was  dismis- 
sed, the  deed  of  gift  being  found  to  be  genuine.  In 
a  suit  subsequently  brought  to  recover  the  same 
property,  on  the  ground  that  the  plaintiff  was  heiress 
of  her  daughter  : — Held,  by  the  majority  of  a  Full 
Bench  (Garth,  C.J.,  dissenting),  that  the  suit  was 
barred.  Dexobtixdhoo  Chowdhry  v.  Kristo- 
MoxEE   Dossee        .         .      I.  Xj.  B.  2  Calc.  152 

101.  Suit  for    specific    sum    of 

money — Act  VIII  of  1S59,  s.  2.  In  a  suit  for  a 
specific  sum  of  money,  it  was  held,  in  accordance 
with  the  Full  Bench  decision  in  Dinobundkoo  Chow- 
dhry V.  Kristomonee  Dossee,  I.  L.  R.  2  Calc.  152, 
that  the  plaintiff  was  bound  to  put  forward  every 
right  under  which  he  claims.  Bheeka  Lall  v. 
BHrcGOO  Lall         .         .       I.  L.  B.  3  Calc.  23 

Subsequent  suit  for  same 

cause  of  action,  but  larger  amount — Civil 
Procedure  Code,  1877,  s.  13.  The  decision  of  a  Dis- 
trict .Judge  deciding  that  the  plaintiff  in  not  entitled 
to  sue  in  a  suit  for  road  cess,  where  the  amount 
claimed  is  less  than  RlOO,  and  therefore  no  second 
appeal  lies  to  the  High  Court-,  is  a  bar  to  a  second 
suit  in  which  the  amount  claimed  is  above  RIOO. 
David  v.  Grish   Chaxder  Gcha 

I.  Ii.  B.  9  Calc.  183  :  11  C.  I..  B.  305 

103.  Suit  for  account — Subsequent 

suit  for  balance  due — Principal  and  agent.  In  the 
mofussil,  if  a  principal,  in  a  suit  against  his  agent, 
prays  merely  that  the  defendant  be  ordered  to  ren- 
der accounts  to  the  plaintiff,  a  second  suit  brought 
by  him  for  the  recovery'  of  the  money  found  due  by 
the  defendant  on  examining  the  accounts  will  not 
be  barred  as  res  judicata.     Gobixd  Mohux  Chuck- 

ERBUTTY  V.  ShEK'FP 

L  Ii.  B.  7  Calc.3ie9  :  8  C.  L.  B.  367 

104.  Suit  to  recover  property 

from  zur-i-peshgidars — Subsequent  suit  alleging 
discharge  of  mortgage — Civil  Procedure  Code,  1859— 


(     10611     ) 


DIGEST  OF  CASES. 


(     10612     ) 


RES  JUDICATA— contd. 

6.  CAUSES  OF  ACTION— cow^rf. 

s.  2 — Different  cause  of  action.  The  plaintiffs  had 
brought  a  former  suit  to  recover  possession  of  cer- 
tain property  'which  had  been  mortgaged  to  the 
defendants  under  a  zur-i-peshgi  lease,  and  obtained 
a  decree  for  possession  on  their  depositing  the  sum 
which  the  Court  found  to  be  due  on  the  mortgage. 
The  plaintiffs  delayed  applying  for  execution  till 
four  j'ears  after,  when  they  alleged  that  the  money 
had  been  paid  off  by  the  usufruct  of  the  land. 
Their  application  having  been  refused  they  brought 
the  present  suit  for  possession,  alleging  that  the 
debt  had  been  discharged  by  the  usufruct.  Held, 
that  the  present  cause  of  action  within  the  mean- 
ing of  Act  VIII  of  1859,  s.  2,  was  a  fresh  cause  of 
action  as  compared  Mith  the  former  one,  which  was 
for  an  adjudication  of  the  state  of  the  accounts  be- 
tween the  parties  up  to  a  certain  date,  whereas  the 
latter  had  f^ference  to  the  accounts  since  that  date. 
Roy  Dinktjr  Doyal  v.  Sheo  Golam  Singh 

22  W.  R.  172 


105. 


Suit   to  set  aside   attach- 


ment, dismissal  of — Suhscquent  suit  to  recover 
property.  The  plaintiff  sued  to  raise  an  attachment 
placed  upon  a  certain  house,  but  failed  in  the  lower 
Court,  and  the  decision  of  the  lower  Court  was 
confirmed  upon  appeal.  The  house  was  then  sold. 
The  plaintiff  sued  the  purchaser  to  recover  posses- 
sion of  it.  Held,  that  he  was  not  estopped  from 
suing  by  the  decision  in  the  former  suit  refusing  to 
raise  the  attachment,  and  that  such  decision  could 
not  be  given  in  evidence  in  the  latter  suit.  Moro 
Balkeishna  Mtjle  v.  Shek  Saheb  valad  Bad- 
ETJDDiN  Kamble         .         .        5  Bom.  A.  C,  199 

106.  Suit  to    establish    title — 


Former  suit  to  raise  attachment.  K  sued  to  estab- 
lish his  title  to  a  house  purchased  by  him  from  D 
D's  guardians  during  minority,  alleging  that  the 
greater  part  of  the  purchase-money  was  employed 
in  paying  of  a  mortgage  claim  upon  the  house  ;  that 
after  he  had  obtained  possession  iinder  his  deed  one 
D  S,  the  holder  of  a  decree  against  D  D's  guard- 
ians, attached  the  house  ;  and  that  he  brought 
the  suit  to  raise  the  attachment,  in  which  having 
failed  he  paid  into  Court  the  amount  of  D  S''s  claim. 
Held,  that  K  was  not  estopped  from  bringing  this 
suit  against  D  D,  by  the  decree  in  his  former  suit 
to  raise  the  attachment,  which  declared  that  the 
deed  of  sale  now  relied  upon  was  fraudulent  and 
void  as  against  D  S.  Dagdtj  bin  Datjd  Teli  Par- 
DESHi'i;.  Shek  Saheb  valad  Badrttddin  Kamble 
n  2  Bom.  369  :  2nd  Ed.  348 


107. 


Suit   to    set    aside    order 


releasing  from  attachment  properties  as 
to  -which  a  tormeer  suit  has  been  dismissed 

—Civil  Procedure  Code  {Act  VIII  of  1S59),  ss._  2 
and  7 — Relinquishment — Mortgage  made  during 
infructuous  attachment — Subsequent  attachment  and 
sale.  R,  on  the  30th  December  1870,  obtained  an 
ex  parte  decree  against  D,  in  execution  of  which 
he  attached  properties  X  and  Y  on  the  4th  January 
1871.   D  applied  for  a  re-hearing,  which  was  grant- 
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ed  ;  and  on  the  30th  December  1871  a  decree  was- 
again  passed  against  D,  in  execution  of  which  the 
same  properties  were  attached  on  the  9th  of  August 
1872,  and  purchased  as  the  execution -sale  on  the  1st 
August  1874  by  R.  On  the  14th  February  1871,  D 
had  executed  a  solehnama  and  mortgage  in  favour 
of  G,  pledging,  among  other  properties,  X  and  Y  as 
security  for  a  loan  made  to  him  by  G.  D  having 
made  default  in  payment,  G  obtained  a  decree 
against  him  in  terms  on  the  solehnama  on  the  28th 
February  1871.  Subsequently,  D  granted  another 
mortgage  of  the  same  properties  in  favour  of  G.  G 
sold  his  decree  and  mortgage  to  the  plaintiff,  who 
in  execution  of  the  decree  attached  properties  X 
and  Y.  In  these  execution-proceedings  R  brought 
forAvard  the  fact  of  his  purchase  of  the  same  pro- 
perties in  August  1874,  and  his  claim  was  allowed, 
and  the  properties  X  and  Y  released  from  attach- 
ment on  the  4th  March  1876.  The  plaintiffs  had, 
on  the  8th  March  1872,  obtained  a  mortgage  from 
D,  on  which  they  had  obtained  a  decree  on  the  28thL 
September  1874,  in  execution  of  which  they  had 
attached  X  and  Y  ;  but  on  R  claiming  them  under 
his  purchase  in  August  1874,  an  order  was  made  on 
the  10th  April  1875  releasing  X  and  Y  from  attach- 
ment and  in  a  suit  by  plaintiff  to  set  aside  that 
order,  they  failed  as  to  properties  X  and  Y,  on  the 
ground  tliat  those  properties  were  not  included  ia 
the  mortgage  of  March  1872.  In  a  subsequent 
suit  brought  by  the  plaintiffs  against  R  and  D  to 
set  aside  the  order  of  the  4th  March  1876,  and  to 
have  X  and  Y  declared  liable  to  be  sold  under  the 
decree  of  the  28th  February  1871  :—ffeM,  that  the 
suit  was  not  barred  under  s.  2  of  Act  VIII  of  1859- 
by  the  decree  in  the  previous  suit,  nor  was  it  barred 
by  s.  7  of  the  same  Act.  Held,  also,  that  the  pur» 
chase  by  R  in  August  1874  was  subject  to  the  mort- 
gage to  G  of  the  14th  February  1871.  Radha-^ 
nath  KuNDtT  V.  Land  Mortgage  Bank  of  Indl\ 
I.  li.  R.  6  Calc.  559  :  8  C.  L.  R.  10 

108.  Attachment,    application 

to  remove — Removal  of  attachment  unknown  to- 
applicant — Failure  of  application — Second  attach' 
ment — Second  application  to  remove — New  cause 
of  action.  The  planitiff,  mortgagee  in  possession  of 
certain  property,  applied  for  the  removal  of  an 
attachment  placed  on  it  by  the  defendant  in  exe- 
cution of  a  decree  against  a  third  party.  In  default 
of  payment  of  Court-fees  by  the  defendant,  the- 
attachment  was  removed,  but  in  ignorance  of  this 
fact  the  plaintiff's  application  was  proceeded  with,, 
and  ultimately  rejected.  The  plaintiff  then  brought 
a  suit  for  a  declaration  of  his  right,  but  it  waa 
dismissed,  on  the  ground  that  the  attachment  had 
already  been  removed.  Subsequently  the  defend- 
ant placed  a  second  attachment  on  the  property, 
which  the  plaintiff  again  applied  to  remove.  The- 
defendant  contended  that  the  plaintiff's  applica- 
tion was  barred  by  the  proceedings  on  the  first  at- 
tachment. Held,  that  the  decision  on  the  plaintiff's; 
first  application  having  no  object  existing  on  which 
to  operate,   the  attachment   having  then  been  re- 


(     10613     ) 


DIGEST  OF  CASES. 


(     lOfiU     ) 


EES  JUDICATA— conid. 

6.  CAUSES  OF  ACTION— con/<f. 

moved,  it  could  not  properly  be  regarded  as  res 
judicata  at  all,  since  no  one  was  seriously  interested 
in  having  it  decided  in  a  different  way  ;  and  that 
supposing  submission  to  that  decision  on  the  part 
of  the  plaintiff  for  a  certain  time  could  have  given 
it  a  final  effect,  there  had,  as  a  matter  of  fact,  been 
no  such  submission,  the  plaintiff  having  done  all 
that  was  incumbent  on  him  to  get  the  summary 
inquiry  and  orders  replaced  by  a  formal  trial  and 
judgment ;  and  that  there  was  nothing  therefore 
in  these  proceedings  disentitling  the  defendant  to 
oppose  the  second  attachment.     Held,   also,   that 

,  the  second  attachment,  after  the  first  had  been  re- 
moved, was  a  new  and  distinct  act,  giving  rise  to 
a  new  cause  of  action,  or  complaint,  to  the  plaint- 

.  iff,  on  which,  in  any  case,  he  was  entitled  to  a  fresh 

i  inquiry  and  decision.     Kashtn'ath  Moksheth  v. 

j  Ramchaxdra  Gopixath  .  I.  L.  R.  7  Bom.  408 


109. 


Suit    for  'declaration  ^  of 


i  title — Subsequent  suit  for  possession — Applica- 
I  Hon  to  remove  attachment.  B  sold  to  J  a  turuf  of 
!  which  3J  kanees  were  subsequently  attached  on  a 
decree  obtained  by  M.  After  objecting  unsuccess- 
fully to  the  attachment,  J  brought  a  suit  against 
the  auction-purchaser,  joining  B  as  a  defendant, 
to  have  it  declared  that  the  3i  kanees  belonged  to 
himself  ;  but  failed  on  the  ground  that  he  was  hold- 
ing it  benami  for  B.  Subsequently  the  auction- 
purchaser  bought  from  B  the  rest  of  the  talukh  and 
sued  her  for  possession.  J  got  himself  entered  as 
a  defendant  under  s.  73,  Act  VIII  of  1859.  Held, 
that  there  was  no  identity  between  the  subjects 
of  the  two  suits,  and  J's  former  suit  for  all  that  he 
was  then  entitled  to  sue  for  on  the  cause  of  action 
that  he  had  on  the  attachment  did  not  deprive  him 
of  his  right  to  a  fresh  and  independent  judgment 
in  the  present  case.  Held,  also,  that  the  former 
judgment  did  not  create  an  adjudication  of  the 
cause  in  the  latter  suit,  and  if  evidence,  it  was  not 
conclusive  evidence  or  binding  on  the  Judge.  Ram 
Chttsdeb  Chowdhky  V    Kashee  MoHrx 

21  W.  R.  57 


110. 


Siiit      for    declaration    of 


liability  to  sale  in  execution — Joint  pro- 
pfrty,  liability  of,  to  sale  in  execution  of  decree 
against  one  member  of  a  family — Hindu  law — Joint 
family — Civil  Procedure  Code,  1882,  ss.  278, 
280,  and  283 — Limitation — Bight  of  suit.  In 
execution  of  a  decree  for  rent  against  a  lessee, 
who  was  one  of  the  members  of  a  joint  Hindu 
family  governed  by  the  Mitakshara  law,  pro- 
perty other  than  the  tenure  was  attached  by  the 
decree-holder.  Objection  was  raised  under  s.  278 
of  the  Civil  Procedure  Code  by  other  members,  and 
an  order  was  passed  under  s.  280  releasing  the  in- 
terest of  all  members  except  the  lessee.  Within  one 
year  of  the  order,  the  present  suit  was  brought  by 
the  decree-holder  to  bring  to  sale  the  whole  pro- 
perty, on  the  ground  that  all  the  defendants  being 
members  of  a  joint  family  were  benefited  by  the 
lease,  and  were  liable  for  the  decretal  money.     The 
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defendant  pleaded,  inter  alia,  that  the  suit  was  bar' 
j    red  by  res  judicata,  and  that  the  suits  decreed  hav" 
'    ing  been  for  rents  of  the  years  1884  to  1887,  the 
I    present  suit  brought  in  1891  against  the  additional 
I    parties  was  barred  by  limitation.     Held  (per  Pris- 
'    SEP  and  Ghose,  J  J. },  that  the  suit  would  lie,  and 
1    neither  the  plea  of  limitation  nor  the  bar  of  res 
\    judicata  was  applicable  to  it.     Held  (per  Prixsep, 
i    J.)—Ss.  278  to  283  of  the  Civil  Procedure  Code 
j    contemplate  the  liability  of  the  proi)erty  to  sale, 
because  of  its  being  the  property  of  the  judgment- 
debtor  or  because  it  Is  liable  to  the  decree  passed 
against  him  as  sued  in  a  representative  capacity  ; 
they  do  not  contemplate  a    suit    to    establish   the 
liabilitv  of  third  persons.    Nuthoo  Lall  Chowdhry  r. 
Shoulcee  Lall,  10  B.  L.  B.  200  :   IS  W.  B.  458,  and 
Nobin  Chandra  Boy  v.  Magantara  Dassya,  I.  L.  B. 
;    10  Calc.  923,  referred  to.     Silanath  Koer  v.  Land 
'    Mortgage  Bank  of  India,  I.  L.  B.  9  Calc.  888,   dis- 
sented from,     fl^e/d  (per  Ghose,  J.),  that  having  in 
view  the   principle   which   underlies   the    cases  of 
Bissessur   Lall  Shahoo  v.  Luchmessicr  Singh,  L.  B. 
6  I.  A.  233  :   5  C.  L.  B.  477,  and  Jeo  Lai  Singh  v. 
Gunga  Pershad,  I.  L.  B.  10  Calc.  996,  as    also    the 
cases  of  Sitanath  Koer  v.  Land  Mortgage  Bank  of 
India,  I.  L.   B.  9  Calc.  888,  and    Nobin    Chandra 
Boy  V.  Magantara  Dassya,  I.  L.  B.  10   Calc.    924, 
the  present  suit  was  maintainable  ;  the  suit  being 
regarded  as  one  for  declaration  that  the  decree  was 
obtained  against  the  lessee  in  his  representative 
capacity,  and  that  the  other  members  were  therefore 
liable  to  satisfy  it.     Nuthoo  Lall  Chowdhry  v.  Shou- 
kee  Lall,  10  B.'L.  B.  200  ■  IS  W.  B.  458,  and  Hemen- 
dro  Coomar  Mullick  v.  Bajendro  Lall  Moonshee,  I.  L.  ■ 
B.  3  Calc.   353,  distinguished.     Radha   Pekshad 
SiXGH  V.  Ramkhelawax  Sixgh 

I.  li.  R.  23  Calc.  302 

111.  Continuing  contract — Suit 

for  damages.  A,  on  the  1st  of  February  1868, 
entered  into  a  contract  with  B  to  supply  him  with 
straw  for  twelve  months,  the  supplies  to  be  sent  as 
ordered  daily.  On  the  12th  of  March  B  brought  an 
action  in  the  Small  Cause  Court  against  A  for 
damages  sustained  by  the  plaintiff  by  reason  of  A's 
having  failed  to  supply  straw  as  agreed  upon.  The 
Judge  decided  the  questions  in  issue  (namely,  of  the 
factum  of  the  contract  and  the  authority  of  the 
person  who  executed  it  in  J'^  behalf)  in  favour  of  B, 
and  gave  him  a  decree.  On  the  21st  of  April, 
a  second  suit  was  brought  by  B  against.^  on  the 
same  contract.  The  claim  was  for  damages  sustain- 
ed by  the  plaintiff  by  reason  of  A's  having  failed 
to  supply  straw  as  agreed  from  the  20th  of  February 
to  the  17th  April.  That  suit  was  dismissed,  the 
Judge  holding  that  the  matter  was  res  adjudicata, 
as  he  considered  that  the  contract  was  an  entire  one, 
and  that  B  had  shown  by  suing  on  it  for  general 
damages,  that  he  treated  it  as  such,  and  had  elected 
to  rescind  it.  On  the  9th  of  May  a  rule  nisi  was 
granted  for  a  new  trial,  and  on  the  16th  of  May  the 
rule  was  made  absolute.  On  the  12th  Juno,  at  the 
new  trial,  a  decree  was  made  in  favour  of  B  for  so 
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much  of  the  damages  claimed  as  had  been  sustain- 
ed subsequently  to  the  date  of  the  decree  of  the 
25th  March.  In  an  action  brought  by  B  on  the 
same  contract  for  damages  sustained  between  the 
17th  April  and  the  16th  of  June,  by  reason  of  A 
having  failed  to  supply  straw  according  to  the  terms 
of  the  same  contract,  A  denied  that  there  had  been 
any  such  contract  and  further  pleaded  that  the 
matter  of  the  contract,  if  there  had  been  one,  had 
already  been  adjudicated  upon.  On  a  reference 
from  the  Small  Couse  Court : — Held,  that  the  finding 
of  the  Judge  upon  the  contract  in  the  action 
brought  on  the  12th  of  March  was  conclusive 
between  the  parties,  and  that  A^s  plea  of  res 
adjiidicata  was  not  well  founded.  Cook  i\  Jadtjb 
Chuxdra  Nandi      .         . !!    2  B.  L.  B.  O.  C.  48 

112. Suit  on   joint    contract — 

Civil  Procedure  Code,  •■>•.  2 — Suit  on  joint  bond. 
D  and  B  executed  a  bond,  by  which  they  mort- 
gaged certain  la.nds  as  security  for  a  loan  taken 
by  them  from  the  plaintiffs.  A  suit  \vas  brought 
and  a  decree  was  obtained  by  the  plaintiffs  against 
Z)  and  B,  under  which  they  recovered  a  portion  of 
the  amount  due  on  the  bond.  The  plaintiffs  now 
sued  S  and  others,  on  the  ground  that  they  were 
joint  proprietors  of  the  land  mortgaged,  that  the 
loan  was  taken  by  D  and  B,  as  managers  for  the 
use  of  all  the  parties  interested,  and  for  carrying  on 
their  joint  business  and  trade,  and  that  therefore 
they  were  all  jointly  liable.  Hdd,  that  the  suit 
could  not  be  maintained.  RaMnath  Boy  Clwwdhry 
V.  Chunder  Selchur  Mohapattur,  4  W.  R.  50,  dissented 
from.  Nfthoo  Lall  Chowdhry  v  Shoukee 
Lall         .  10  B.  L.  B.  200  :  18  W.  B.  458 

113.  — Civil  Procedure 

Code,  1882,  ss.  13  and  43 — Joint  owners — Suit 
against  one  sharer — Decree  against  property — Claim 
by  other  co-sharer  allowed — Siiit  against  both  sharers. 
Through  ignorance  of  the  position  of  affairs,  one 
only  of  two  persons  joint  owners  in  a  property, 
was  sued  for  a  debt  for  which  the  property  had  been 
pledged  by  the  person  sued,  and  a  decree  was 
obtained  and  execution  issued  against  the  property  : 
and  in  such  execution -proceedings  the  other  sharer 
put  in  a  claim,  and  obtained  an  order  releasing  her 
share  of  the  property  from  attachment.  A  second 
suit  was  then  brought  by  the  judgment-creditor 
against  both  sharers,  for  the  purpose  of  making 
the  share  of  the  co-sharers,  who  had  not  been 
previously  sued,  available  to  satisfy  the  defendant, 
and  praying  that  the  order  releasing  the  property 
from  attachment  might  be  set  aside.  Held,  that 
such  a  suit  vv'ould  lie,  and  would  not  be  barred  as 
res  judicata.  Nobin  Chundra  Roy  v.  Magantara 
Dassya  .         .         .    I.  L.  B.  10  Calc.  924 


114. 


Suit  for  arrears 


of  rent — Joint  and  joint  and  several  liability. 
In  the  year  1877,  A,  who  was  the  owner  of  a 
fractional  share  of  a  zamindari,  which  was  let  in 
patni,  and  of  a  4  annas  share  in  the  patni,  sued  his 
CO -sharers  in  the  patni  for  his  share  of  the  arrears  of 
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rent  for  the  years  1873  to  1875,  after  deducting  the 
rent  of  his  4  annas  share.  Before  the  hearing  of 
the  suit,  B  intervened,  alleging  that  he  had  pur- 
chased a  6  annas  share  of  the  patni,  and  he  was 
made  a  defendant.  A  then  discovered  that  his 
co-sharers  in  the  patni  had  sold  their  remaining 
shares  to  C.  A  applied  to  make  C  a  party  to  the 
suit,  and  subsequently  for  leave  to  withdraw  the 
suit.  Both  these  applications  were  refused,  and  a 
decree  for  the  arrears  of  rent  was  made.  A,  alleging 
that  he  did  not  wish  to  enforce  the  decree  in  the 
previous  suit,  then  instituted  this  suit  against  C  and 
the  defendants  in  the  former  suit,  for  the  purpose 
of  recovering  arrears  of  rent  for  the  years  1874  and 
1875  from  C  in  proportion  to  the  share  purchased 
by  him.  Held,  that  the  relative  position  of  C  to  the 
defendants,  whose  share  he  had  purchased,  resem- 
bled that  which  exists  between  persons  who  have 
made  themselves  jointly  and  severally  liable  to 
perform  a  particular  contract ;  and  that,  as  a  decree 
obtained  against  one  of  the  joint  and  several  pro- 
misors without  satisfaction  is  no  bar  to  a  suit 
against  another,  the  present  suit  was  not  barred 
bv  the  decree  obtained  in  the  suit  of  1877.  NutJtoo 
Lall  Chowdhry  v.  Shoukee  Lall,  10  B.  L.  R.  200, 
and  Hemendro  Coomar  Mullicl:  v.  Rajendro  Lall 
Moonshee,  I.  L.  R.  3  Cnlc.  353,  distinguished. 
Dhuxput  Sixgh  v.  Sham  Soonder  Mitter 

I.  li.  B.  5  Calc.  291  :  4  C.  L.  B.  501 

See  Dharam  Singh  v.  Angax  Lall 

I.  Ij.  E.  21  All.  301 

115. - Judgment  against 

one  co-sharer,  effect  of,  on  interest  of  other  co- 
^Jiarers—Code  of  Civil  Procedure  (Act  X  of  1877), 
s.  13,  cxpln.  (5) — Repeal,  effect  of.  Expln.  5  to 
s.  13  of  the  Code  of  Civil  Procedure  would  not 
make  a  judgment  obtained  in  a  suit  against  one 
co-sharer  binding  on  another  co-sharer  no  party 
to  such  Slit  in  respect  of  the  rights  enjoved  in 
common  by  such  co-sharers  in  their  common  pro- 
perty. Nor  could  such  explanation  be  applied  to 
a  case  instituted,  or  the  judgment  delivered  in  such 
case,  during  the  time  when  the  old  Code  of  Civil 
Procedure    was    in    force.     Hazir    Gazi  ^.''Sona- 

MONEE  DaSSEE 

I.  li.  B.  e  Calc.  31 :  6  C.  L.  B.  516 

lie.  —  Suit   on  mortgage — Right  of 

mortgagee  to  exercise  another  remedy  after  obtaining 
I  decree  for  sale.  A  mortgagee  can  re=ort  to  all  his 
i  remedies  on  the  mortgage  at  the  same  time,  and  is 
I  not  estopped  in  an  action  on  the  covenant  to  pay 
the  mortgage -money  by  the  fact  of  his  having 
obtained  a  decree  for  sale.  Makiknon  v.  Gtjnnbs 
\    Chunder  Dey       .         .     llnd.  Jur.  N.  S.  370 

117.  — Civil  Procedure 

Code,  1859,  s.  2 — Suit  to  set  aside  sale  under  mart- 
gagp -decree — Subsequent  suit  to  declare  property 
liable  to  sale.  Certain  property  having  been  sold 
in  execution  of  a  money-decree  against  the  repre- 
sentative of  a  mortgagor,  a  suit  was  instituted  and 
a  decree  obtained  setting   aside  the  sale  as  being 
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that  of  land  in  which  the  mortgagor  had  no  interest. 
The  holders  of  the  original  money-decree  then  again 
brought  a  suit  to  obtain  a  declaration  that  the 
said  property  was  liable  to  be  sold  in  satisfaction  of 
the  said  decree.  Held,  that,  the  matter  in  issue 
ha^ang  been  heard  and  determined  by  a  Court  of 
competent  jurisdiction,  the  suit  was  barred  by  s.  2, 
Act  VIII  of  1859.     XcFXTR  Chuxdek  Paul  Chow- 

DHRY  V.   LVCKHEE  MOXEE  DaBEE  .  9  W.  R.  300 


118. 


Taking    money- 


decree  on  mortgage — Registration  Act,  XX  of  1866, 
s.  53 — Suit  on  mortgage-bond.  A  proceeding  under 
s.  53  of  Act  XX  of  1866  was  a  suit  of  a  civil  nature 
^^ithin  the  meaning  of  s.  1,  Act  VIII  of  1859,  in- 
dependently of  any  peculiarities  in  the  special 
procedure  to  be  adopted.  Therefore,  where  a 
creditor  had  resort«d  to  the  summary  procedure 
provided  by  s.  53,  and  had  recovered  a  portion  of 
his  claim  in  execution  of  the  decree  so  obtained,  a 
regular  suit  subsequently  brought  to  enforce  his 
remedies  on  the  bond,  giving  the  defendant  credit 
for  the  amount  already  recovered,  was  barred  by  s. 
2,  Act  Vlll  of  1859.  EsiAM  Momtazoodeex 
Mahomed  v.  Rajcoomar  Doss.     Harax  Chuxder 

GhOSE  f.   DiXOBrXDHOO  BOSE 

14  B.  L.  R.  r.  B  408  :  23  W.  R,  187 

MoTHOORA  MoHux  RoT  Chowdhry  f.  Pearee 
MoHTX  Shaha  .         .      23  W.  R.  344 

But    See      Utshtjb     Xarayax    Chowdhry    v. 
Chittra  Raka  GrPTA  .      8  B.  L.  R.  Ap.  92 

S.C.   OOTSHtTB    N.\RAIX     ChOWDHRY      V.  ChITTRA 

Recka  Goopta  .         .         .      17  "W.  R.  154 

■where  it  was  held  that  a  regular  suit  vnll  lie  for 
a  declaration  that  property  mortgaged  by  a  bond  on 
which  a  simple  money-decree  had  been  obtained  by 
the  mortgagee  under  the  provisions  of  Act  XX 
of  1866  continues  liable  for  the  decree,  though  in 
the  hands  of  a  third  person. 

119. Civil  Proce- 
dure Code,  1^59,  s.  2 — Suit  on  mortgage-bond — 
Registration  Act,  1S66,  >s.  53.  A,  having  a  simple 
mortgage-bond,  which  was  specially  registered,  ob- 
tained a  summary  decree  under  the  provisions  of 
the  Registration  Act.  and  attached  the  lands  under 
mortgage  to  him.  Prior  to  A''s  decree,  these  lands 
had  been  attached  by  other  creditors,  and  subse- 
quently to  A' 8  decree  they  were  sold  to  B.  After 
such  sale  A,  under  his  att>Achment,  sold  the  right, 
title,  and  interest  of  the  mortgagor,  which  he  himself 
purchased.  A  now  sued  the  mortgagor  and  B  to 
enforce  his  mortgage  lien  against  the  mortgaged 
properties.  Held,  that,  according  to  the  decision  of 
Eman  Momtazooddeen  Mahomed  v.  Rajcoomar  Dass, 
14  B.  L.  R.  40S,  the  suit  should  be  dismissed.     Doss 

MOXEY    DOSSEE      t".    JOXMEXJOY    MriXICK 

I.  L.  R.  3  Cale.  363  : 1  C.  L.  R.  446 
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enforce  a  mortgage  hen.  He  obtained  only  a 
money -decree  on  the  26th  of  August  1871.  D,  who 
also  held  a  decree  against  the  same  debtor,  caused 
a  portion  of  the  property  which  had  been  included 
in  the  plaintiffs' .mortgage  to  be  brought  to  sale.  B 
instituted  a  second  suit  on  the  21st  of  January  1873 
to  enforce  the  lien.  Held,  in  accordance  with  the 
opinions  of  Tcrxer,  Oldfield,  and  Brodhtrst, 
J  J.  (Stcrat,  C.J.,  and  Pearsox,  J.,  dissenting), 
that  the  suit  was  unmaintainable.  Bhao  Sixgh  r. 
Hex  Ram  .         .  7  N.  W.  17 


121. 


Suit  to    enforce    lien    on 


dure  Code,  1859,  s.  2 — Suit  to  enforce  lien  on  bond 
after  suit  in  tchich  money-decree  has  been  obtained. 
B  sued  on  a  bond  to  recover  its  amount  and  to 


mortgaged  property — First  and  second  mort- 
gaged. In  1870  J/  granted  a  certain  person  a  lease 
of  a  certain  zamindari  share,  for  a  term  of  years,  at 
an  annual  rent,  L,  as  the  lessee's  surety,  hj-pothecat- 
ing  a  mouzah  called  A  as  security  for  the  payment 
of  such  rent.  In  1871,  L  gave  B  a  bond  for  the  pay- 
ment of  certain  moneys,  hypothecating  mouzah  A 
as  security  for  their  payment.  In  1872  and  again  in 
1873,  M  obtained  a  decree  in  the  Revenue  Court 
against  his  lessee  and  L,  his  sturety,  for  arrears 
of  rent.  In  execution  of  the  decree  of  1872,  il 
caused  L's  rights  and  interests  in  mouzah  A  to  be 
put  up  for  sale  and  purchased  them  himself.  In 
1874  B  sued  L  and  J/  to  enforce  his  lien  on  mouzah 
A.  JI  defendefl  this  suit  on  the  ground  that  he 
was  the  holder  of  a  prior  lien  on  the  property. 
The  Court  gave  B  a  decree  in  1875  holding  that  he 
was  entitled  to  an  order  for  the  sale  of  the  property, 
but  that  it  would  be  competent  to  M  to  sue  to 
enforce  his  hen,  and  that,  when  he  did  so,  the  pur- 
chaser under  B's  decree  would  have  the  option  of 
discharging  the  first  incumbrance.  The  property 
was  accordingly  put  up  for  sale  in  execution  of  B's 
decree,  and  was  purchased  by  B  himself.  In  1876 
J/  sued  L  and  B  to  enforce  his  hen  on  the  pro- 
perty, claiming  to  recover  by  the  sale  thereof  the 
amount  of  the  arrears  of  rent  awarded  by  the  decrees 
of  1872  and  1873,  together  with  the  costs  awarded 
him  in  the  Revenue  Court,  and  interest.  Held, 
affirming  the  judgment  of  Sttrat,  C.J.,  that  the 
decree  of  1875  did  not  preclude  J/  from  claiming 
to  enforce  his  hen  on  mouzah  A,  nor  was  his  claim 
affected  by  the  circumstance  that  he  had  brought  to 
sale  in  execution  of  the  decree  of  the  Revenue  Court 
the  rights  and  interest  of  Z,  in  that  mouzah.  All 
that  was  then  sold  was  the  equity  of  redemption, 
which  wds  sold  to  satisfy  the  money  decree  held  by 
J/.  No  doubt,  the  proceeds  of  the  sale  would,  after 
satisfaction  of  the  costs  of  the  decree,  go  pro  tanto 
to  the  satisfaction  of  the  sums  secured  by  the  first 
incumbrance,  but  AI,  by  selUng  in  execution  the 
mortgagor's  equity  of  redemption,  did  not  forego  his 
incumbrance.  Held,  also,  that  JLf  could  not  enforce 
his  hen  for  the  recovery  of  the  costs  incurred  by  him 
in  the  Revenue  Courts,  as  the  surety-bond  did  not 
provide  for  the  payment  of  such  costs ;  that  he 
could  enforce  his  lien  for  the  recovery  of  interest,  as 
that  bond  did  provide  for  the  payment  of  interest ; 
and  that  the  moneys  realized  by  the  sale  of  the 
equity  of  redemption  of  the  property  in  the  execu- 
tion of  the  Revenue  Court's  decree  of  1872  must  be 
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applied,  in  the  first  place,  in  satisfaction  of  the  costs 
of  the  suit  in  which  that  decree  was  made,  and  then 
in  satisfaction  of  the  arrears  sued  for  in  that  suit,  or 
the  balance  of  that  arrear,  and  of  the  arrear  sued  for 
in  the  second  suit,  with  interest  at  the  rate  agreed 
upon  in  the  surety-bond  from  the  date  of  the 
accrual  of  those  arrears  until  realization.  Babxjlal 
V.  IsHRi  Prasad  Naeain  Singh 

I.  L.  B.  2  All.  582 

122 


Suit  for  possession — Agree- 
ment not  to  appeal — Suit  for  possession  in  terms  of 
agreement.  A,  having  sued  B  for  possession  of  a 
piece  of  land  and  obtained  a  decree  for  possession  of 
portion  only,  entered  into  an  agreement,  by  the  terms 
of  which  he  was  to  take  a  greater  part  of  the  land 
than  he  was  entitled  to  under  the  decree  upon  the 
condition  that  he  {A)  should  not  prefer  an  appeal, 
and  that,  in  the  event  of  his  doing  so,  the  whole  land 
claimed  in  the  suit  should  become  the  property  of  B. 
In  contravention  of  this  agreement,  A  appealed  and 
obtained  a  decree  for  possession  of  the  entire  piece  of 
land,  whereupon  B  instituted  a  suit  claiming  to  have 
possession  of  the  same  in  terms  of  the  agreement. 
Held,  that  the  agreement  was  valid,  although  its 
effect  was  practically  to  render  the  former  suit 
inoperative,  and  further,  that  the  previous  suit 
between  the  parties  was  no  bar  to  B's  suit,  a  new 
cause  of  action  having  arisen  upon  the  breach  of 
the  agreement.  Jati  Ram  Taltjkhdab  v.  Dass 
Ram  Kolita  .         .         .         3  C.  L.  B.  574 

123.  Damages — Civil  Procedure 
Code  {Act  XIV  of  1882),  ss.  13,  43.  In  September 
1886  the  plaintiff  sued  in  a  Munsif's  Court  certain 
defendants  for  possession  of  one  bigha  of  land,  and 
for  damages  for  the  cutting  and  carrying  of  certain 
paddy  from  such  land  on  the  23rd  December  1885. 
This  suit  was  dismissed  on  the  ground  that  no  dis- 
possession had  taken  place,  the  plaintiff  being 
referred  to  a  Small  Cause  Court  for  his  damages. 
No  appeal  was  made  against  this  decision.  In 
March  1887  the  plaintiff  sued  these  defendants  in 
the  Munsif's  Court  for  possession  of  5  bighas  6 
cottahs  of  land  and  for  mesne  profits,  and  obtained 
a  decree  for  possession  of  3  bighas  6  cottahs  of  land 
with  mesne  profits  ;  possession  of  the  one  bigha,  the 
subject  of  the  suit  of  1886,  being  included  in  the  3 
bighas  6  cottahs  decree.  He  subsequently  sued 
the  same  defendants  in  a  Small  Cause  Court  for 
damages  for  the  paddy  cut  and  carried  on  the  23rd 
December  1885.  Held,  that  such  suit  was  not 
barred  by  either  s.  13  or  s.  43  of  the  Civil  Procedure 
Code.     Mahabeer  Singh  v.  Rambiiajjan  Sha 

I.  L.  B.  16  Calc.  545 

124. Suit   on  judgment    in    a 

Native  territory — Civil  Procedure  Code,  s.  12 — 
Jhansi  and  Morar  Act  {XVII  of  1886),  s.  8— 
Decree  made  in  British  India — Cession  of  territory 
to  British  Government  pending  suit.  Prior  to  the 
cession  of  the  town  of  Jhansi  to  the  British  Govern- 
ment, plaintiff  had  instituted  a  suit  in  the  Subah's 
Court  in  the  Gwahor  State  on  a  judgment  of  the 
British  Court  in  Jhansi  district.     After  the  cession. 
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the  suit  was  made  over  for  trial  to  the  Couri 
of  the  Assistant  Commissioner  of  the  Jhansi  district. 
The  suit  was  dismissed  by  the  first  Court  as  barred 
by  s.  13  of  the  Code  of  Civil  Procedure,  but  remand- 
ed by  the  lower  Appellate  Court  for  trial  on  the 
merits.  Held,  that  the  recital  in  Part  II  of  Act 
XVII  of  1886  shows  that  it  was  intended  that  suits 
pending  in  the  Courts  of  the  GwaUor  State  prior  to 
the  cession  of  the  town  of  Jhansi  to  the  British 
Government  should  be  continued  in  the  Courts  of  the 
Jhansi  district  after  the  cession  thereof ;  therefore 
the  present  suit  which,  if  it  had  been  originally  insti- 
tuted in  a  Court  of  British  India,  could  not  had  been 
maintained,  being  an  action  on  a  judgment  of  a 
Court  of  British  India,  was  a  good  and  maintain- 
able action  in  the  Court  where  it  was  instituted,  and 
is  to  be  deemed  to  be  a  properly  instituted  suit  to 
which  in  other  respects  the  law  of  the  Courts  of 
British  India  may  now  be  appHed.  King  v.  Hoare, 
13  31  &  W.  504  :  14  L.  J.  Ex.  29,  referred  to  as 
illustrating  the  distinction  between  an  original 
cause  of  action  founded  upon  a  judgment  recovered 
on  the  original  cause  of  action.  Saloni  v.  Hab  Lal 
I.  L.  B.  10  All.  517 


^.. 


125. 


Continuing    guarantee- 


Civil  Procedure  Code  {Act  XI V  of  1882),  s.  13— Suit 
for  arrears  of  maintenance — Former  suit  for 
arrears  for  a  different  period — Surety — Continuing 
guarantee — Pleadings  by  surety  denyiryg  liability 
in  a  suit  do  not  operate  as  notice  of  revocation  of 
suretyship — Contract  Act  {IX  of  1872),  s.  130. 
By  a  settlement  executed  in  1896,  the  first  defend- 
ant agreed,  inter  alia,  to  pay  maintenance  to  the 
plaintiff  (his  wiie)  at  the  rate  of  R91  per  annum. 
The  second  defendant  signed  the  deed  as  surety. 
In  1898  the  plaintiff  sued  both  defendant  to 
enforce  her  rights  under  the  settlement,  and  {inter 
alia)  for  arrears  of  maintenance  for  ten  months  and 
sixteen  days  from  the  10th  November,  1897.  The 
defendants  pleaded  that  the  deed  was  void  for 
want  of  consideration.  The  first  Court  found 
that  the  settlement  was  not  void,  and  passed 
a  decree  against  both  the  defendants,  but,  as 
to  the  payment  o(  arrears  of  maintenance,  the 
decree  was  against  the  first  defendant  only.  The 
second  defendant  appealed  against  the  decree, 
so  far  as  it  was  against  him,  contending  that 
the  settlement  was  not  in  any  way  binding  on 
him.  The  plaintiff  filed  cross-objections  to  the 
decree,  contending  that  the  second  defendant 
ought  to  have  been  held  liable  for  the  arrears  of 
maintenance.  At  the  hearing  of  the  appeal^ 
however,  the  plaintiff  -n-ithdrew  her  cross-objec- 
tions, and  the  decree  of  the  first  Court  was  confirmed 
with  costs.  In  1901  the  plaintiff  filed  this  suit 
against  both  defendants,  to  recover  arrears  of 
maintenance  for  two  years  and  nine  months,  com- 
mencing from  the  27th  September,  1898.  The 
second  defendant  pleaded  that,  inasmuch  as  ho 
had  not  been  held  liable  for  maintenance  in  the 
former  suit,  the  plaintiff's  claim  was  res  judicata. 
The  lower  Courts  passed  a  decree  for  the  plaintiff. 
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holding  that  her  claim  wbs  not  res  judicata.  On 
appeal  to  the  High  Court  : — Hdd,  confirming  the 
decree  of  the  lower  Courts,  that  the  plaintiff's  claim 
jgainst  the  second  defendant  in  this  suit  was  not  res 
iwiicaia.  The  only  Fpoint  that  was  res  judicata 
against  her  by  the  former  suit  was  her  right  to  the 
arrears  therein  claimed  ;  but  that  did  not  bar  her 
right  to  sue  the  second  defendant  as  surety  in  re- 
spect of  the  subsequent  arrears  claimed  in  the 
present  suit.  It  was  contended  for  the  second  de- 
fendant that  the  pleadings  in  the  former  suit  oper- 
ated as  notice  under  s.  130  of  the  Contract  Act  (IX 
of  1872),  and  put  an  end  to  his  contract  of  guaran- 
tee. Held,  that  the  denial  by  the  second  defendant 
of  his  liability  in  the  pleadings  in  that  suit  was  made 
for  the  purposes  of  pleading,  and  could  not  hare 
any  other  effect  than  was  given  to  it  in  the  suit 
itself.  It  could  not  operate  as  notice  under  s.  130 
of  the  Contract  Act.  Bhikabhai  Rataxchasd  v. 
Bai  Bhtri  (1903)         .     I.  L.  R.  27  Bom.  418 

126.  Joinder      of     causes     of 

action— Civil  Procedure  Code  {Acf  XI V  of  1882), 
s.  13— Competency  of  Court  to  try  subsequent  suit — 
Pecuniary  jurisdiction — Suit  of  Small  Cause  Court 
nature — Issue  decided  in  a  previous  suit  not  subject  to 
gecond  appeal.  In  order  to  make  a  matter  res 
judicata,  it  is  not  necessary  that  the  two  suits  must 
be  open  to  appeal  in  the  same  way.  Bai  Charan 
Gho.se  V.  Kumud  Mohan  Dutt,  I.  L.  R.  25  Calc. 
571,  followed.  A  plaintiff  cannot  evade  the  pro- 
Tisions  of  s.  13  of  the  Code  of  Civil  Procedure  by 
joining  several  causes  of  action  against  the  same 
defendant  in  the  subsequent  suit  and  instituting  it 
in  a  Court  of  superior  jurisdiction.  Bhtgwas- 
Brrri  Chowdhraxt  v.  Forbes  (1900) 

I.  li.  R.  28  Calc.  78  .  s.c.  5  C.  W.  N.  483 


—  Security    for    costs — Civil 


127.   

Procedure  Code  {Act  XIV  of  1SS2),  s.  BSl— Order 
that  plaintiff  should  give  security  for  costs — Failure 
to  comply  with  order — Dismissal  of  suit — Subse- 
quently, fresh  suit  brought  on  same  cause  of  action 
— Dismissal  of  first  suit  no  bar — First  suit  to 
recover  property  direct  from  defendants — Second 
gnit  to  recover  same  property  from  same  defendants, 
but  alleging  it  to  have  been  settled  in  trust  for 
them,  and  making  trustees  of  settlements  party 
defendants.  The  plaintiff  and  one  Naranji  Virji 
were  (it  was  alleged)  cousins  and  the  only  members 
of  a  joint  Hindu  family.  The  plaintiff  left  Bombay 
and  went  to  Cutch  to  avoid  the  plague,  and,  in  1900, 
during  his  absence,  Naranji  died  ;  and  his  widows 
took  possession  of  his  est^ate.  The  plaintiff  returned 
to  Bombay,  and  as  surviving  member  of  the  joint 
Hinda  family  sued  (No.  124  of  1900)  the  widows 
for  the  property.  They  alleged  that  he  was  not  a 
resident  of  British  India,  and  obtained  an  order 
under  s.  380  of  the  Gvil  Procedure  Code  (XTV 
of  1882),  directing  that  he  should  give  security  for 
costs,  or  in  default  his  suit  should  be  dismissed. 
Being  unable  to  comply  with  the  order,  his  suit 
^ras  dismissed  under  s.  381  of   the    Code.     Having 
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learned  for  the  first  time  during  the  course  of  that 
suit  that,  in  his  absence  from  Bombay,  the  deceased 
Naranji  Virji  had  executed  two  deeds  of  settlement, 
by  one  of  which  he  purported  to  settle  some  of  the 
family  property  in  charity  and  by  the  other  to 
settle  another  portion  on  his  widows,  the  plaintiff 
subsequently  brought  this  suit  to  recover  the  joint 
family  property  from  the  widows.  He  made  the 
trustees  of  the  two  deeds  of  settlement  defendants 
to  the  suit,  and  prayed  for  a  declaration  that  Naranji 
had  no  right  to  settle  any  of  the  property,  and  that 
the  deeds  shoxdd  be  cancelled.  The  first  and 
second  defendant-s  (the  widows)  contended  that  the 
former  suit  was  for  the  same  relief,  and  that,  it 
bavins  been  dismissed  under  s.  381  of  the  Civil 
Procedure  Code  (XIV  of  1882),  this  suit  was  not 
maintainable.  Held,  that  the  dismissal  of  a  suit 
under  s.  381  of  the  Civil  Procedure  Code  does  not 
bar  a  fresh  suit  for  the  same  cause  of  action.  Per 
Curiam. — If  I  had  been  of  opinion  that  a  fresh 
suit  on  the  same  subject-matter  could  not  be 
brought,  I  should  have  held  that  in  respect  of  all 
matters  included  in  the  deed  of  settlement  it  w.s 
not  a  suit  on  the  same  subject-matter.  Hariram 
MoHAXJi  f.  Lalbai  (1902) 

I.  L.  R.  26  Bom.  637 


v^ 


1. 


7.  MATTERS  IN  ISSUE. 

Reasons  for  decision — Estop- 


pel by  former  judgment — Final  decision  of  same 
que^ion.  A  party  to  a  suit  is  not  estopped, 
merelv  by  the  reasons  which  a  Judge  may  give  for 
his  decision.  In  order  to  make  out  that  a  decision 
in  a  former  suit  is  an  estoppel,  it  must  be  estab- 
lished that  the  same  identical  question  has  been 
formerly  raised  and  finally  decided.  NrGKXDrR 
Nabaix  f.  RrGHooxATH  Naraix  Dey 

W.  R.  1864,  20 

2.  ^ CoVateral      mat.   >^ 

ters.  Such  matters  only  as  are  decided  between  the 
parties  by  the  decree  in  the  suit  ought  to  be  treated 

as  binding  against  them  in  subsequent  litigation. 
No  part  of  the  reasoning  on  the  findings  of  fact-s 
which  have  induced  the  Court  to  come  to  its  decision 
13  binding  as  between  the  parties  furt.her  than  for 
the  purposes  of  the  particular  decision.  ArKHn, 
CHr>T)ER  MooKERJT  r.  Shib  Naraix  Ghose 

15  W.  R.  527 

HuRO  Dass  Dostedak  1-.  HrBO  Pria 

21  W.  R.  30 

R\M\S4MI     PaDEIYATCHI     f.  ViRASAMI     PaDEIY- 

ATCHi         ....  3  Mad.  272 

3.  Opinions    not    material   to 

decision — Civil  Procedure  Code,  1S77.  s.  13 — 
Judgment — Decree.  In  order  to  see  whether  a  ques- 
tion is  "  res  judicata  "  within  the  meaning  of  s.  13 
of  the  Code  of  Civil  Procedure,  the  former  decree 
and  the  questions  decided  thereby  must  alone  be 
considered.  The  words  in  s.  13  of  the  Code  of  Civil 
Procjedure,    "  has  been  heard  and  finally  decided 
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by  such  Court  "  do  not  apply  to  an  opinion  expres- 
sed in  the  judgment  on  other  issues  not  material  for 
the  purpose  of  the  decree,  though  properly  deter- 
mined under  s.  204  of  the  Code  of  Civil  Procedure  by 
the  Court  of  first  instance.  Niamut  Khan  v.  Phadu 
Buldia,  I.  L.  R.  6  Calc.  319.  and  Lachman  Singh  v. 
Mohan,  I.  L.  R.  2  All.  497,  dissented  from.      Deva- 

RAKONDA  NaRAS  AmMA  V.  DeVARAKONDA  KaXAYA 

I.  L.  R.  4  Mad.  134 

4. Decree  not    in    conformity 

with,  judgment — Civil  Procedure  Code,  1SS2, 
H.  13 — Omission  to  make  reservation  in  decree 
though  in  judgment.  It  is  by  the  decree  and  not  by 
the  judgment  that  a  question  of  res  judicata  must  be 
decided.  In  1881  A  sued  K  and  others  claiming  a 
declaration  of  his  title  to  certain  land  and  an  injunc- 
tion against  interference  with  his  possession.  K 
claimecl  part  of  the  land  by  purchase  from  M.  The 
Mimsif  decreed  for  A,  and  this  decree  was  confirmed 
on  appeal  bj'  the  District  Judge,  but  in  his  judgment 
the  District  Judge  recorded  that  K's  claim  was  not 
adjudicated  upon,  and  that  he  should  bring  a  fresh 
suit  if  he  had  any  claim.  In  1883  K  sued  A  to  re- 
cover the  land,  which  he  claimed  by  purchase  from 
M.  A  pleaded  that  the  claim  was  res  judicata  by 
virtue  of  the  decree  in  the  former  suit.  The  District 
Munsif  and,  on  appeal,  the  District  Judge  held  that 
the  claim  was  not  res  judicata,  and  decreed  for  K. 
Held,  on  appeal  to  the  High  Court,  that  as  no  re- 
servation was  made  in  the  decree  of  K^s  right  to 
bring  another  suit,  the  pica  of  res  judicata  was  good, 
but  that,  under  the  circumstances,  an  opportunity 
should  be  given  to  K  to  apply  to  the  District  Court 
to  have  the  decree  in  the  former  suit  brought  into 
conformity  with  the  judgment.  This  having  been 
done,  the  decree  of  the  lower  Courts  was  confirmed. 
Avala  v.  Kuppu       .         .       I.  li.  R.  8  Mad.  77 

5. Finding    in    judgment    not 

embodied  in  decree — Suit  for  enhancement  of 
rent — Civil  Procedure  Code  {Act  X  of  1877),  s.  13. 
N  brought  a  suit  against  P  for  enhancement  of 
rent.  P's  defence  was,  first,  that  no  notice  of 
enhancement  had  been  given  ;  secondly,  that  the 
rent  was  not  enhanceable,  as  he  and  his  predecessors 
in  title  had  held  it  at  a  fixed  rent  from  the  date  of  the 
permanent  settlement.  The  suit  was  dismissed  on 
the  ground  that  no  notice  had  been  given  ;  but  the 
Munsif  stated  in  his  judgment  that  he  considered 
the  rent  enhanceable,  because  he  did  not  believe  in 
the  genuineness  of  the  documentary  evidence  pro- 
duced by  P.  The  deci-ee  merely  ordered  that  the 
suit  should  be  dismissed,  the  portion  of  the  judg- 
ment as  to  the  enhanceability  of  the  rent  not  being 
embodied  in  the  decree.  P  therefore  had  no  right 
of  appeal  against  that  portion  of  the  judgment.  In 
a  subsequent  suit  by  N  against  P  for  enhancement 
of  rent  of  the  same  tenure  : — Held,  that,  on  the  rule 
laid  down  by  the  Privy  Council  in  Soorjeemonee 
Dayee  v.  Suddanund  Mohapatl'-r,  12  B.  L.  R.  304, 
and  Krishna  Behari  Roy  v.  Bunwari  Lall  Roy, 
I.  L.  R.  1  Calc.  144,  P  was  precluded,  by  the 
decision  in  the  former  suit,  from  denying  that  the 
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rent  of  the  tenure  was  enhanceable,  although  the 
decision  on  that  point  was  not  embodied  in  the 
decree.  The  material  findings  in  each  case  should 
be  embodied  in  the  decree,  and,  it  they  are  not,  it  is 
incumbent  on  the  parties,  to  avoid  their  being  bound 
by  decisions  against  which  they  have  no  right  of  ap- 
peal, to  apply  to  amend  the  decree  in  accordance 
with  the  judgment.  Niamut  Khan  v.  Phadtj 
Buldia  .         .         .      I.  L.  R.  6  Calc.  319 

s.c.  Niamut  Khan  v.  Bhadu  Buldia 

7  C.  L.  R.  227 
But  see  Run  Bahadur  Singh  v.  Lucho  Koer 
I.  li.  R.  11  Calc.  301 :  L.  R.  12  I.  A.  23 


6. 


Objections   by   re- 


spondent to  decree — Civil  Procedure  Code,  18S2,  ss.  13, 
■540,  561,  584.     In  a  suit  to  obtain  possession  of 
certain  property,  and  to  set  aside  a  deed  called  a 
deed   of   endowment    (walcfnama),   on   the   ground 
that  the  defendant  had  fraudulently  obtained  its 
execution,  the  defendant  pleaded  (i)'tbat  the  deed- 
was  a  valid  one,  and  (ii)  that  she  was  in  possession 
of  the  properly  in  satisfaction  of  a  dower-debt,  and 
her  possession  could  not  be  disturbed  so  long  as  the 
debt    remained    unsatisfied.     The    Court    of    first 
in?tance  held  that  the  deed  was  \ahd,  but  that  the 
defendant  was  entitled  to  remain  in  possession  of 
the  property  till  her  dower-debt  was  satisfied  and 
the  Court  passed  a  decree  which  merely  dismissed 
the  suit,  without  embodying  the  finding  as  to  the 
deed.     On  appeal  by  the  plaintiff  to  the  District 
Judge,  the  defendant  filed  objections  under  s.  561 
of  the  Civil  Procedure  Code  in  regard  to  the  first 
Court's  decision  that  the  deed  of  endowment  was 
invahd.     The  Judge  dismissed  the  plaintiff's  appeal, 
affirming  the  finding  as  to  dower,  and,  refusing  to 
decide  the  question  of  the  vahdity  of  the  deed  as 
being  unnecessary  for  disposal  of  the  claim,  disallow- 
ed   the    defendant's    objections.      The    defendant 
appealed   to   the  High   Court.      Hdd   by  the  Full 
Bench  (Oldfield  and  Mahmood,  J  J.,  dissenting), 
that  if  a  decree  is,  upon  the  face  of  it,  entirely  in 
favour  of  a  party  to  a  suit,  such  decree  being  the 
thing  which  by  law  is  made  appealable,  and  nothing 
else,  that  party  has  no  right  of  appeal  therefrom. 
If,  in  the  judgment  of  which  such  decree  is  the 
formal    expression,    findings    have    been    recorded 
upon  some  issues  against  that  party  and  he  desires 
to  have  formal  effect  given  to  them  by  the  decree, 
so  as  to  allow  of  his  fifing  objections  thereto  under  s. 
561   of  the  Civil  Procedure  Code  or  of  appealing 
therefrom  under  s.  540,  he  must  take  steps  under  s. 
206  to  have  the  decree  properly  brought  into  con- 
formity with  the  judgment,  so  that  there  may  be 
matter  on  the  face  of  it  to  show  that  something 
has  been  decided  against  him  ;  but  if  he  fails  to  take 
this  course,  the  decree,  though  in  general  terms,  will 
stand  good  as  finally  deciding  the  issues  raised  by 
the  pleadings  upon  which  the  ultimate  determina- 
tion of  the  cause  and  the  decree  itself  rested.     The 
findings  in  a  judgment  upon  matters  which  subse- 
quently turn  out  to  be  immaterial  to  the  grounds 
upon  which  a  suit  is  finally  disposed  of  as  to  the 
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plaintiff's  right  to  any  portion  of  the  rehef  sought 
by  him  as  declared  by  the  decree  amount  to  no  more 
than  obiter  dicta,  and  do  not  constitute  a  final  deci- 
sion of  the  kind  contemplated  by  s.  13  of  the  Civil 
Procedure  Cotle.  Held,  also,  that  in  the  present 
case  the  Judge  was  right  in  holding  that  the  ques- 
tion as  to  the  validity  or  otherwise  of  the  deed  of 
endowment  was  wholly  immaterial.  The  judg- 
ment of  Stbaight,  J.  in  Lachman  Singh  v.  Mohon, 
I.  L.  B.  2  All.  497,  approved  and  foUowed.  Per 
Old  FIELD.  J.  (contra),  that  the  decree,  to  agree  with 
the  judgment  and  fulfil  the  requirements  of  s.  206 
of  the  Civil  Procedure  Code,  should  contain  the 
material  points  for  determination  arising  out  of  the 
claim  and  material  fo»  the  decision  thereon  ;  that 
if  this  has  not  been  done,  the  defect  is  a  good  ground 
of  appeal,  notwithstanding  that  the  decree,  on  its 
face,  may  be  altogether  in  favotir  of  the  appellant, 
and  notwithstanding  that  he  may  not  have  applied 
for  amendment  of  the  decree  imder  s.  206,  or  for 
review  of  judgment ;  and  that,  in  the  present  case, 
the  defeat  in  the  decree  would  afford  a  good  ground 
of  appeal  Per  AIahmood,  J.,  that  inasmuch  as  the 
provisions  of  s.  13  of  the  Civil  Procedure  Code 
relate  as  well  to  the  trial  of  issues  as  to  the  trial  of 
suits,  and  in  the  present  case  the  validity  or  other- 
wise of  the  deed  was  a  matter  directly  and  sub- 
stantially in  issue  between  the  parties,  and  was 
adjudicated  upon,  the  finding  of  the  first  Court  upon 
that  isssue  was  not  a  mere  obiter  dicium,  but  he  would 
be  binding  upon  the  defendant  as  res  judicata  not- 
withstanding the  fact  that  the  suit  against  her  was 
dismissed  on  the  ground  that  she  held  possession 
of  the  property  in  Ueu  of  dower  ;  that  whatever  has 
the  force  of  res  judicata  is  necessarily  appealable  ; 
that  the  word  '"  from  "  as  used  in  s.  540  or  s.  5S4, 
and  the  expression  "  objection  to  the  decree  "  in 
8.  561  refer  not  only  to  matters  existing  upon  the 
face  of  the  decree,  but  also  to  those  whjch  should 
have  existed,  but  do  not  exist  there ;  and  that  the 
defendant  in  the  present  case  was  aggrieved  or 
injured  by  the  omission  in  the  decree  of  the  first 
Coturt,  and  was  therefore  entitled  to  file  objections 
to  it,  and  for  the  same  reason,  to  appeal  to  the  High 
Court  from  the  decree  of  the  lower  Appellate  Court. 
Also  per  Mahmood,  J.,  that  it  was  doubtful  whether 
the  reUefs  contemplated  by  ss.  206  and  623  were 
open  to  the  defendant  ;  but  that,  even  conceding 
that  she  ought  to  have  sought  her  remedy  under 
either  of  those  sections,  her  neglect  to  do  so  did  not 
make  her  incapable  of  obtaining  the  same  result  bv 
the  exercise  of  her  right  of  appeal.  Anusuyabai  x. 
Sakhram  Pandurarig,  I.  L.  B.  7  Bom.  484  ;  Man 
Singh  V.  Xarayan  Das,  I.  L.  B.  1  All.  4S0  ;  Mohon 
LaU,  V.  Bam  Dayal,  I.  L.  B.  2  All.  843  ;  Niamat  Khan 
V.  Phadu  Buldia,  I.  L.  B.  6  Calc.  319  ;  and  Pan 
Kooer  v.  Bhagu-ani  Kooer,  6  X.  W.  19,   referred  to. 

JaMAITT^K^-ISSA    r.    LrXFTTN^'ISSA 

L  L.  E.  7  AU.  606 

7. Incidental     finding — Appeal 

from  favourable  decree.  The  plaintiff  sued  for  a 
declaration  that  certain  lands  were  his,  and  for 
possession  of  them.     Defendant  No.  1  claimed  the 
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ownership  of  the  lands  ;  defendant  No.  2  claimed  xjo 
be  mortgagee  in  possession.  The  decree  simply  dis- 
missed the  suit ;  but  the  lower  Court  found,  as  a 
fact,  that  the  ownership  of  the  lands  was  in  the 
plaintiff,  although  the  plaintiff  was  not  entitled 
to  possession  of  them  by  reason  of  the  mortgage  to 
defendant  No.  2.  Defendant  No.  1  now  appealed 
on  the  ground  that,  although  the  decree  itself  was 
entirely  in  her  favour,  she  would  be  prejudiced  in 
any  future  proceeding?  if  the  finding  of  fact  as  to 
the  ownership  of  the  lands  were  left  unchallenged. 
Held,  that  the  appeal  would  not  lie  ;  for  the  decree  is 
what  must  be  looked  to  see  what  was  conclusivelv 
decided,  and  there  was  nothing  in  the  decree  actually 
passed  which  the  plaintiff  could  afterwards  use  as 
res  judicata  in  his  favour ;  and  an  appeal  is  not 
admissible  on  any  point  not  having  the  authoritv 
of  res  judicata.  An  adjudication  is  only  conclusive 
evidence  of  the  facts  established  therein  or  properly 
tending  thereto  ;  hence  from  a  simple  judgment 
against  him  a  party  cannot  deduce  anything  in  his 
favour  as  res  judicata,  for  nothing  in  his  favour  can 
have  been  essential  element  of  an  adverse  decree. 
AsTsrYABAi  r.  Sakhaeam  PaN'DUEAN'G 

I.  li.  E.  7  Bom.  464 


8. 


Collateral      issue — Dismissal 


for  tcant  of  notice.  Where  a  suit  for  arrears  of  rent 
at  enhanced  rates  for  a  certain  year  was  dismissed 
for  want  of  notice,  but  the  Court  also  found  that  the 
pattah  set  up  by  defendant  was  not  genuine  : — Held, 
that  the  decision  was  not  bar  to  a  subsequent  suit  bv 
the  same  plaintiff  for  arrears  of  rent  at  enhanced 
rates  for  a  subsequent  year.  A  matter  which  is 
directly  adjudicated  upon  by  a  Court  of  competent 
jurisdiction  can  be  treated  as  res  judicata,  but  not 
matters  determined  for  collateral  or  incidental  pur- 
poses only.  jARorsE.  Sketser  &  Co.  v.  Dwarka- 
XATH  Chtckerbi- TIV         .         .        14  "W.  R.  412 

9. Finding  in  for- 
mer suit.  A  finding  in  one  suit  to  which  A  was  a 
party  is  no  bar  against  A  in  another  suit,  unless  it  is 
sho\vn  that  the  issue  in  question  in  the  latter  was 
raised  in  the  former  suit,  and  was  a  material  issue  in 
it.     Dahoo  MrxDER  v.  Gopee  Nr>"D  Jha 

2  W.  E.  79 

Naxah  alias  NAEArs"  Rao  v.  Jr>rs"A  Baee 

2  Agra  192 

SALAH>ir>'issA  Khatoos  v.  Mohesh  Chuxder 
Roy  .  lew.  E.  85 

10.  Issue      material 

to  rights  of  parties.  Any  issue  which  is  material  to 
the  rights  of  parties  in  the  matter  of  the  suit  be- 
tween them,  whether  actually  contested  or  not.  shall 
not  afterwards  be  raised  in  a  subsequent  suit  be- 
tween the  same  parties.  Deokee  NrxDrx  Rot  v. 
Kalee  Pershad  .         .         8  W.  E.  366 

Rajisookh  v.  Taka  Sixgh     .         .     3  Agra  40 

11. When  a     Court 

of  competent  jurisdiction  in  deciding  upon  a  parti- 
cular subject-matter  thinks  it  necessary  to  go  into 
collateral  facts  for  the  purposes  of  its  decision,  its 
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opinion  on  those  facts  is  not  conclusively  binding  in 
a  subsequent  suit  which  relates  to  a  different 
subiect-matter.  Madhoo  Ram  Dey  n  Boydo- 
NATH  Doss  .  .  .  9  W.  B.  592 
Civil    Procedure 


12. 


Code,  1859,  s.  2— Matter  incidentally  in  issue. 
The  cause  of  action  in  a  suit  cannot  be  said  to  have 
been  heard  and  determined  in  a  former  judgment, 
unless  it  was  put  in  issue  and  directly  detcrmmed 
Any  finding  or  observations  merely  bearing  on  such 
issue  or  anv  opinion  incidentally  expressed  cannot  be 
considered  a  finding  upon  the  issue  so  as  to  make 
that  judgment  a  determination  of  the  cause  of 
action  within  the  meaning  of  Act  VTII  of  1859,  s.  2. 
Shib  N\th  Chattekjee  v.  Nitbo  Kishen  Chatter- 

jEE 21W.R.189 

12^  , Civil    Procedure 

Code',  1859,  s.  2 — Trial  and  determination  of  issues 
unnecessary  for  disposal  of  suit.  A  Court  of  com- 
petent jurisdiction,  having  tried  and  determined  an 
issue  arising  in  a  suit  on  which  the  suit  might  have 
been  disposed  of  proceeded  to  try  and  determme 
another  issue  which  also  arose  out  of  the  pleadings, 
but  the  det«rmination  of  which  in  that  suit  was  not 
required  for  its  disposal.  Held,  that  such  Court  was 
not  bound  under  the  circumstances  to  refrain  from 
trying  and  determining  such  last-mentioned  issue, 
and  that  the  trial  and  determination  of  it  could 
not  be  treated  as  a  nullity  and  the  issue  could  not 
again  be  tried  and  determined  in  another  smt. 
Man  SmGH  v.  Nabayan  Das  .  I.  Ij.  B.  1  All.  480 


\/ 


]^4_  ^____ .  Issue  not  affirmed 

and  '  denied — Requisites  for  res  judicata.  In  order 
to  constitute  the  bar  of  res  judicata,  it  is  riot 
sufficient  me-ely  that  an  issue  on  the  same  point 
should  have  been  raised  in  the  former  suit,  although 
that  issue  may  have  been  incidentally  decided  ;  but 
it  must  appear  that  the  matter  referred  to  was 
alleged  by  one  party,  and  either  denied  or  admitted 
expressly  or  impliedly  by  the  other.  Shama  Chtjen 
Chatterjee  v.  Prosono  Coomar  Santikareb 

5.  C.  L.  K.  251 

15, Suit  to  set  aside  will— Ques- 
tion 'as  to  validity  of  will — Suit  for  possession- 
Cause  of  action'.  G,  a  Hindu  subject  to  the 
Mitakshara  law,  adopted  S,  and  afterwards  B, 
and  made  a  will,  where  by,  after  providing  for  his 
widow,  the  family  worship,  etc.,  he  made  a  division 
of  his  real  and  personal  property  between  his  two 
adopted  sons.  Provision  M'as  also  made  for  forfei- 
ture by  either  of  the  sons  in  case  they  disputed  the 
will,  in  which  event  the  whole  estate  was  to  go  to 
the  other  son.  This  will  was  registered  and  filed  in 
the  Collector's  Court.  5  was  subsequently  disowned 
by  C  and  declared  to  have  forfeited  his  right  to 
anything  under  the  will.  In  1859  S  brought  a  suit 
against  C,  B,  and  certain  persons  who  claimed 
portions  of  the  property  under  deeds  executed  by  C, 
to  cancel  those  deeds,  to  cancel  the  will,  to  set  aside 
adoption  of  B,  and  for  maintenance.  In  this  suit  he 
alleged  that  C  had  no  power  to  make  any  of  the 
devises  of  real  estate  contained  in  the  will,  inasmuch 
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as  the  whole  estate,  consisting  of  property  inherited 
by  C  and  property  acquired  by  him  from  the  income 
of  such  inherited  propert}-,  was  ancescral.     The  only 
issue  raised  in  that  suit  referring  to  the  will  was 
whether  it  was  assented  to  by  S.     The  first  Court 
found  that  it  had  been  so  assented  to  ;  that  the  adop- 
tion of  B  was  valid  ;  and  that  S's  conduct  justified 
C  in  disinheriting  him  :  the  suit  was  accordingly 
dismissed.     S  appealed  to  the  High  Court,  and  in 
his  grounds  of  appeal  raised  the  same  contention  as 
before,  viz.,  that  the  whole  of  the  real  property  was 
ancestral,  and  therefore  C  had  no  power  to  dispose 
of  it  without  his  consent.     The  High  Court  in  1863 
varied  the  decree  of  the  first  Court,  and  held  that 
the  will  must  be  set  aside  so  far   as  it  affected  the 
right  of  S  in  the  ancestral  property,  but  that  the 
ancestral   property   only   included   that  inherited, 
and  not  that  acquired  by  C  with  the  income  of  the 
inherited  property.     In  a  suit  brought  by  8,  after 
the  death  of  B  and  C,  against  B's  wido'w  and  the 
parties  to  the  former  suit,  or  their  representatives, 
to  obtain  possession  of  the  whole  estate  of  C  on  the 
ground  that  both  the  inherited  property  and  the 
property  acquired  from  the  income  thereof  were 
ancestral : — Held  (reversing  the  decision  of  the  High 
Court),  that,  although  the  issue  as  to  the  assent  of 
S  to  the  will  clearly  embraced  only  a  portion  of  the 
controversy  between  the  parties,  the  Court,  had 
jurisdiction,    and    indeed   was    bound,    to   decide 
whether  or  not  the  will  was  operative  as  to  all  or  to 
any  and  what   portion  of   the  property,  and   that 
its  decision  on  that  point  was  binding  on  the  parties. 
According  to  the  general  law  relating  to  res  judicata, 
where  a  question  has  been  necessarily  decided  in 
I    effect,  though  not  in  express  terms,  between  parties 
j    to  a  suit,  they  cannot  raised  the  same  question  as 
between  themselves  in  any  other  suit  in  any  other 
form.     S.  2,  Act  VIII  of  1859,  does  not  prevent  the 
operation  of  this  general  law.     The  words  "  cause  of 
action  "    in    that    section    must    be    construed   in 
j    reference  to  the  substance  rather    than    the   form 
of  the   action.     Soorjomonee  Dayee  v.   Sudda- 

NTJND   MoHAPATTER 

12  B.  L.  B.  P.  C.  304  :  20  W.  B.  377 
li.  B.  I.  A.  Sup.  Vol.  212 

reversing  the  decision  of  the  High  Court  in  Suda- 

NtJlsD  MOHAPATTUE  V.  SoORJOMONEE  DeBEE 

8  W.  B.  455 

and  on  review        .         .         .         U  W.  E.  436 

16.   Suit  for  mesne  profits — Suit 

by  C  for  mesne  profits  of  land  as  devisee  under  will  of 
A — Will  held  valid  and  C s  claim  allowed — Applica- 
tion by  C  as  legal  representative  of  A  for  execu- 
tion  of  decree  obtained  by  A — Question  of  vali- 
dity of  will  again  raised.  A  obtained  a  decree 
against  B  for  possession  of  certain  land,  and  then 
died.  Thereupon  C  applied  for  execution  of  the 
decree  as  A^s  legal  representative,  relying  upon  a  will 
made  by  A  in  his  favour.  At  the  same  time,  C  filed 
a  suit  to  recover  R 140  as  mesne  profits  of  the  land. 
The  execution-proceedings  were  stayed  till  after 
the  disposal  of  the  suit  for  mesne  profits.     In  this 
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suit  B  contended  that  the  will  in  question'was  not 
executed  by  A,  and  that  A  was  not  of  sound  dispos- 
ing mind  at  the  time  of  the  alleged  execution  of  the 
will.  The  Subordinate  Judge  found  on  both  these 
points  against  B,  and  passed  a  decree  for  mesne 
profits.  This  decree  was  upheld,  on  appeal,  by  the 
District  Judge.  After  the  decision  of  this  suit,  the 
Subordinate  Judge  took  up  C's  application  for 
execution  of  the  original  decree  obtained  by  A. 
This  application  was  resisted  by  B  on  the  same 
grounds  on  which  he  had  defended  the  suit  for 
mesne  profits.  He  impeached  the  validity  of  the 
will  on  the  grounds  of  non-execution  by,  and  un- 
soundness of  mind  of,  the  testator.  The  Subor- 
dinate Judge  held  that  the  matter  was  res  judicata  ; 
he  therefore  overruled  this  objection,  and  ordered 
■execution  to  issue.  The  District  Judge  held  that, 
as  the  suit  for  mesne  profits  was  in  the  nature  of  a 
Small  Cause  Court  suit,  in  which  there  was  no  second 
appeal,  the  decision  passed  in  that  suit  did  not 
Disrate  as  res  judicata  in  the  present  execution- 
proceedings.  He  therefore  reversed  the  Subor- 
dinate Judge's  order,  and  remanded  the  case  for  a 
fresh  decision.  Held,  reversing  the  remand  order, 
that  the  question  whether  C  was  entitled  to  execute 
the  decree  as  A's  representative  fell  within  the  last 
clause  of  s.  244  of  the  Code  of  Civil  Procedure,  viz., 
' '  determined  in  a  separate  suit."  The  Subordinate 
Judge,  who  had  raised  an  issue  as  to  the  validity  of 
the  will  relied  upon  by  O  in  the  suit  for  mesne 
profits,  was  entitled  to  act  upon  his  determination 
of  that  issue  in  the  execution-proceedings.     Bhava- 

NISHANKAK  r.  NaRANSHANTCAR  |     "-^^ 

n.  L,  R.  23  Bom.  536 
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Suit  to  set  aside  adoption 


— Decree  in  former  suit.  In  a  suit  brought  to 
set  aside  the  adoption  of  the  first  defendant,  to 
declare  plaintiff's  title  to  certain  lands  and  for 
possession,  the  first  defendant  pleaded  that  the 
question  of  his  adoption  was  res  judicata  in  a 
former  suit.  In  that  suit  between  the  present 
plaintiff's  son  as  plaintiff  and  his  father  (the  present 
plaintiff)  as  the  first  defendant,  and  the  present 
first  defendant,  the  alleged  adopted  son,  as  second 
defendant,  the  latter  Wiis  found  to  be  the  adopted 
son  of  the  undivided  brother  of  the  present  plaintiff. 
"Held,  that  the  first  defendant's  adoption  was  not  res 
judicata.     Ayyavu  Muppanary.  NUadachi  Aminal, 

1  Mad.  45,  and  Udaiya  Tavar  v.  Katama  Nachiyar, 

2  Mad  131,  distinguished.  Gopalayyan  v.  Ra- 
•GHUPATi  Ayyax  alias  Aiy.wayyak  .  3  Mad.  217 


18. 


Failure  to  prove 


■adoption.  A  claimed  certain  property  as  the 
adopted  son  of  B,  and  it  was  decided  in  that  suit 
that  A  had  failed  to  prove  that  he  was  the  adopted 
son  of  B.  Held,  that  this  decision  was  no  legal  bar 
to  A  '5  proving  in  another  suit  that  he  was  the 
adopted  son  of  B,  in  which  A  sought  tp  obtain  a 
different  property  upon  a  different  cause  of  action, 
"though  the  parties  to  the  suit  were  the  same. 
Kbiparam  v.  Bhaowax  Dass 

1  B.  I..  R.  A.  C.  68  :  10  W.  R.  100 
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19. 


Suit  to  set  aside 


adoption.  B,  as  adopted  son  and  heir  of  G, 
instituted  a  suit  to  set  aside  certain  patni  leases 
under  which  certain  persons  claimed  to  hold  land, 
which  had  belonged  to  G.  The  defence  was  that 
B  was  not  the  legally  adopted  son  of  G,  and  an 
issue  on  this  point  having  been  settled,  K,  who 
claimed  to  be  the  reversionary  heir  of  G,  was  made 
a  defendant  under  s.  73  of  Act  VIII  of  1S.59  ;  and 
it  was  eventually  decided  in  that  suit  that  B  was 
the  duly  adopted  son  of  G.  Held,  that  a  subsequent 
suit  by  K  against  B  to  set  aside  the  adoption 
could  not,  on  the  principles  laid  down  in  the  case  of 
Soorjeemonee  Dayee  v.  Suddanuni  Mohapatter,  12 
B.  L.  R.  30i,  be  maintained.  Kriparam  v.  Bhaga- 
tcan  Das,  1  B.  L.  R.  A.  C.  6S,  overruled.  Kbishxa 
Behari  Roy  r.  Bttnwart  Lall  Roy 

I.  li.  R.  1  Calc.  144  :  25  W.  R.  1 

s.c.    KRisH5fA    Behari     Roy    v.     Brojeswabi 
Chowdharakee  .         .     Ij.  R.  2  I  A.  283 

affirming  the  decision  of  the  High.  Court  in  Kristo 
Beharee  Roy  v.  Bitkwaree  Lall  Roy 

19  W.  R.  62 

Followed  in   Rex  Bahaditr  Singh  v.   Lucho 
KoER        .         .         .        I.  li.  R.  11  Calc.  301 

L.  R.  12  I.  A.  23 


20 


Civil  Procedure 


Code,  s.  2 — Cause  of  action.  A,  a  Hindu  of  Gya, 
died,  leaving  a  sister,  B,  and  C,  the  son  of  a 
deceased  sister.  On  A^s  death,  B  took  possession  of 
the  property  left  by  ^.  In  a  suit  by  C  against  B 
for  recovery  of  x^ossession  thereof  as  heir  to  his 
maternal  uncle,  the  Court  of  first  instance  held  that 
B  should  retain  possession  of  the  property  during 
her  lifetime  without  power  of  waste,  and  that  on  her 
death  C  should  be  entitled  to  the  possession  thereoL 
This  was  reserved  by  the  High  Court  on  appeal,  who 
held  that  the  decree  should  have  been  simply  a 
decree  of  dismissal  of  the  plaintiff's  suit.  B  died, 
leaving  an  adopted  son,  D.  C  sued  D  for  recovery 
of  possession  of  the  property,  the  subject-matter  of 
the  former  suit,  on  the  ground  that  D  was  not  the 
adopted  son  of  B,  and  that  C,  who  came  within  the 
class  of  bandhus,  was  entitled  to  succeed  to  the  pro- 
perty left  by  A  and  B,  there  being  no  nearer  heir 
in  existence.  Hdd,  that  s.  2,  Act  VIII  of  1859, 
did  not  bar  the  suit.  MoHux  Lal  Bhaya  GyaIi 
V.  Luchman  Lal 

5  B.  Ii.  R.  663 :  14  W.  R.  73 

21. Civil    Procedure 

Code,  1SS2,  s.  LS—Estoppel— Privity  in  estate.  A 
competent  Court  having  decided  upon  an  issue 
directly  raised  in  a  suit  brought  by  a  person  alleging 
himself  to  have  been  adopted  that  this  adoption  had 
not  taken  place,  it  was  held  that  the  present  suit 
was  barred  under  Act  X  of  1877,  s.  13,  as  res 
judicata,  having  been  brought  by  the  son  of  the 
defendant  in  the  former  suit,  claiming  through  his 
father,  to  establish  the  same  adoption  ;  and  that  the 
section  applied,  although  the  suits  related  to  differ- 
ent properties.     The  establishment  of  the  adoption 
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alleged  in  the  first  suit  would  have  obliged  the 
father  of  the  present  plaintiii  to  share  with  the 
adopted  son  his  ancestral  estate.  That  adoption 
having  been  negatived,  the  son,  in  this  suit,  ought 
to  be  estopped  from  making  title  on  the  ground  that 
the  adoption  had  placed  the  person,  from  whom  he 
claimed  to  inherit,  in  the  relation  of  father's  brother 
to  him.  Venkata  MAHirATi  Gangadhara  Rama 
Rati  v.  Buchi  Sitayya.  Pittapur  Raja  v.  Bttchi 
SiTAYYA  .%      .         .      I.  li.  R.  8  Mad.  219 

s.c.  Rajah  of  Pittapur    v.     Buchi    Sitayya 
Gaku  .         .         .  L.  R.  12  I.  A.  16 


22. 


Issue  in   former  suit — For- 


mer decree  in  favour  of  plaintiff,  hut  issue  as  to 
adoption  found  against  him — No  appeal  open  to 
plaintiff  against  that  finding — Subsequent  suit  to 
recover  property  on  strength  of  adoption.  One  8 
died  in  September  1878,  leaving  a  widow  B.  The 
year  before  his  death  his  only  son  (Bala),  a  child 
eight  years  old,  had  left  his  home  and  was  never 
heard  of  again.  A  few  days  before  his  death,  8 
adopted  the  plaintiff  (his  nephew)  and  executed  a 
deed  of  adoption,  which  stated  that  he  had  no  hope 
that  his  son  Bala  was  alive,  and  that  he  had  there- 
fore adopted  the  plaintiff.  The  deed  further  declar- 
ed the  plaintiff  to  be  the  owner  of  all  8's  property 
with  all  the  rights  of  a  natural  son,  but  provided 
that,  in  the  event  of  the  lost  son  returning,  he 
should  have  half.  In  1892  the  plaintiff,  as  S's 
adopted  son,  brought  this  suit  to  recover  some  of  S's 
property,  which  was  in  the  hands  of  the  defendants, 
who  claimed  it  as  8's  heirs.  They  {inter  alia)  im- 
peached the  plaintiff's  adoption.  The  plaintiff  had 
previously  sued  one  K,  the  father  of  the  defendants, 
in  another  suit  (No.  804  of  1885)  to  recover  certain 
other  lands.  In  that  suit  it  had  been  held  that  the 
plaintiff  was  not  the  adopted  son  of  S,  but  that 
nevertheless  he  was  entitled  to  recover  the  lands 
sued  for  on  the  strength  of  the  above-stated  deed 
of  adoption,  and  a  decree  was  passed  for  the  plaint- 
iff. Held,  that  the  issue  as  to  adoption  in  that  suit 
was  not  res  judicata  in  the  present  suit.  In  the 
former  suit  the  plaintiff  recovered  upon  the  deed. 
He  could  not  have  appealed  from  the  decree  which 
was  in  his  favour,  not  could  he,  under  the  Civil 
Procedure  Code  (Act  XIV  of  1882),  appeal  from 
the  finding  upon  the  adoption  issue  which  was 
against  him.  Upon  that  issue  there  had  not  been 
a  final  decision.     Raxgo  Balaji  v.  Mudiyeppa 

I.  li.  R.  23  Bom.  296 

23. Pending  suits — Civil  Pro- 
cedure Code,  ss.  12  and  13 — Malikana — Different 
reliefs  claimed.  For  the  purpose  of  the  rule  of 
res  judicata,  it  is  not  essential  that  the  subject- 
matters  of  the  present  and  the  former  litigations 
should  be  identical.  Wliere  a  recurring  liability  is 
the  subject  of  claim,  a  previous  judgment  dismissing 
a  suit  between  the  same  parties  upon  findings  which 
do  not  go  to  the  root  of  the  title  on  which  the  claim 
rests,  but  relate  merely  to  a  particular  item  or 
instalment,  cannot  operate  as  res  judicata.     But  if 
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such  previous  judgment  negatives  the  title  and  main; 
obligation  itself,  the  plaintiff  cannot  re-agitate  the 
same  question  of  the  title  by  claiming  a  subsequent 
item  or  instalment.  Rajah  of  Pittapur  v.  Buchi 
Sittya  Garu,  L.  R.  12  I.  A.  16,  referred  to.  The 
pendency  of  litigation  regarding  rent,  malikana,  or 
other  demand  for  one  year  does  not,  under  s.  12  of 
the  Civil  Procedure  Code,  bar  a  suit  between  the 
same  parties  in  which  the  same  demand  is  made  for 
a  subsequent  year,  inasmuch  as  the  reliefs  claimed 
in  the  two  cases  are  different.  Ss.  12  and  13  of  the 
Code  compared.  On  the  17th  August  1835  a  suit 
was  instituted  for  recovery  of  an  annual  malikana 
allo\\ance  for  the  years  1290,  1291,  and  1292  Faslis. 
On  the  oth  October  1885  the  Munsif  dismissed  the 
suit.  On  the  10th  March  1886  the  Subordinate 
Judge  on  appeal  reversed  the  Munsif's  decree,  and 
decreed  the  suit.  On  the  21st  June  1886  the  defend- 
ant appealed  to  the  High  Court,  which  on  the  4th 
July  1887  reversed  the  Subordinate  Judge's  decree^ 
and  restored  that  of  the  Munsif,  on  the  ground  that 
the  plaintiff  had  never  received  and  was  not  entitled 
to  malikana.  Meanwhile,  on  the  8th  June  1886,  the 
plaintiff  brought  another  suit  against  the  defendant 
for  recovery  of  malikana  for  the  year  1293  Fasli, 
which  accrued  after  the  institution  of  the  former 
suit.  By  judgments  dated  respectively  the  21st  Au- 
gust and  27th  November  1886,  the  lower  Courts  de- 
creed this  suit  holding  that  the  Subordinate  Judge's 
decree  of  the  10th  March  1886,  in  the  former  suit, 
operated  as  res  judicata  and  was  conclusive  in  favour 
of  the  plaintiff's  title  to  the  malikana.  On  the  17th 
May  1887  the  defendants  appealed  to  the  High 
Court,  and  on  the  16th  May  1888  (the  High  Court 
having  in  the  interval  dismissed  the  former  suit  by 
its  judgment  of  the  4th  July  1887)  the  appeal  came 
on  for  hearing.  Held,  that  the  trial  of  the  present 
suit  by  either  of  the  lower  Courts  was  not  barred  by 
s.  12  of  the  Civil  Procedure  Code  by  reason  of  the 
fact  that,  at  the  time  of  such  trial  in  August  and 
November  1886,  the  previous  litigation  between  the 
parties  was  i)ending  in  second  appeal  before  the 
High  Court.     Balkishan  v.  Kishan  Lal 

I.  L.  R.  IL  AU.  148 


24. 


Civil      Proce- 


dure Code,  1882,  ss.  12,  48,  244 — Proceeding  in 
execution.  A  suit,  according  to  s.  48  of  the  Code  of 
Civil  Procedure,  must  commence  with  a  plaint,  and 
a  proceeding  which  is  capable  of  terminating  in  a 
decree  or  an  order  having  the  force  of  a  decree  can- 
not, on  that  ground  alone,  be  deemed  to  be  a  suit 
within  the  meaning  of  the  Code,  if  it  has  not  com- 
menced with  a  plaint.  Such  a  proceeding  is,  in 
strictness,  only  a  proceeding  in  a  suit.  Semble  : 
That  a  proceeding  under  s.  244  is  not  a  suit  within 
the  meaning  of  s.  12  of  the  Code  of  Civil  Procedure. 
Venkata  Chandbappa  Nayakivaru  v.  Venkata- 
RAMA  Reddi         .         .    I.  L.  R.  22  Mad.  256 

25.  — Issue  as  to  rate  of  rent — 

Possession — 8uit  fo^  kabuliat — Decision  on  right 
of  occupancy.  A  suit  for  a  kabuliat  in  which  the 
rate  of  rent  is  the  subject-matter,  and  the  question-. 
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of  the  right  of  occupancy  ia  not  the  main  point,  is 
not  an  estoppel  to  a  suit  for  repoasession  under  cl. 
6,  3.  23,  Act  X  of  1859.  Khoda  Buksh  v.  Akool 
Gazee  .         .         .  9  W.  B.  595 


26. 


Issue  as  to  amount  of  rent 


— Suit  for  rent — Civil  Procedure  Code,  1859,  s.  2. 
Held,  with  reference  to  Act  VIII  of  1859,  s.  2,  that 
where  the  cause  of  action  is  the  same  in  substance  in 
both  suits,  and  where  the  former  suit  was  so  con- 
stituted that  the  parties  to  the  present  suit  were  in 
direct  contest  with  each  other  and  had  full  oppor- 
tunity of  asserting  their  rights,  the  decision  in  the 
former  suit  is  res  judicata,  e.g.,  decrees  passed 
in  suits  for  patni  rent  in  which  the  jumma  payable 
is  put  in  issue  are  decisive  as  to  the  amount  of  such 
jumma.  Raehal  Doss  Si>'gh  v.  Heera  Motee 
DossEB  .         .         .         ,        22  W.  E.  282 


27. 


suit  for  declaration  of  right.  In  a  former  suit  A 
G  (appellant)  sought  to  establish  his  right,  in  exe- 
cution of  his  decree  against  B  R,  to  have  a  talukh 
sold  as  belonging  to  R  R.  D  S,  &  defendant  in  that 
suit,  pleaded  that  the  whole  talukh  had  been  con- 
veyed to  him  absolutely  by  his  father  R  R  under  a 
hibbanamah.  An  issue  was  raised  and  tried  whether 
the  talukh  belonged  to  D  S  or  not  ;  and  it  was  ex- 
pressly decided  that  it  did  not,  and  that  the  zamin- 
dari  was  liable  to  be  attached  and  sold  in  execution 
of  A  G's  decree  as  belonging  to  R  R.  Held,  that  it 
was  not  open  to  D  S  or  to  plaintiff  claiming  under 
him  in  a  subsequent  suit  to  come  into  Court  and 
ask  for  a  declaration  of  his  right  to  a  half  share  of 
the  talukh  as  against  .4  G.  Abdool  GiriCfEE  v. 
KiSHAsrsD  Doss  alias  Kebul  Ram  Doss 

17  W.  E.  350 
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possession  by  inheritance  of  the  entire  4-anna  estate' 
Subsequently  to  this  decision,  the  same  plaintiffs, 
alleging  equal  rights  with  B  as  reversionary  heirs  of 
L,  sued  the  same  defendants  for  a  declaration 
of  the  incompetence  of  R,  the  widow,  to  alienate 
the  property,  and  that  the  sale-deed  might  be 
declared,  as  against  them  null  and  of  no  effect. 
The  cause  of  action  was  st-ated  to  be  the  execution, 
on  the  Ist  March  1880,  of  the  deed  of  sale.  Held, 
that  the  plea  of  res  judicata  failed.  The  matter 
now  substantially  in  issue  between  the  parties, 
viz.,  the  presumptive  title  of  the  plaintiffs  to  posses- 
sion of  the  property,  had  not  been  "  heard  and 
finally  decided  "  in  the  sense  of  s.  13  of  the  Civil 
Procedure  Code.  Such  title  was  not  "  alleged  and 
denied  "  by  the  parties  in  that  suit,  within  expl.  I, 
3. 13.  It  was  not  matter  which  "  might  and  ought  " 
to  have  been  made  the  ground  of  attack  in  the 
former  suit,  within  expl.  II.  The  law  does  not 
require  a  plaintiff  at  once  to  assert  all  his  titles  to 
property,  or  to  be  thereafter  estopped  from  advanc- 
ing them.  A  plaintiff  may  with  the  leave  of  the 
Court  (s.  44,  Civil  Procedure  Code)  join  causes  of 
action,  but  he  is  nowhere  compelled  to  do  so.  The 
cause  of  action  in  the  second  suit,  although  the  date 
of  its  accrual  was  the  same,  was  separate  and  dis- 
tinct from  the  cause  of  action  asserted  in  the  pre- 
vious suit.  Shed  Ratak  Spkch  r.  Sheosahai 
MiSE         .         .         .         .  I.  L  E.  6  All.  358 


Code,  s.  13,  expls.  I  and  II,  and  s.  44.  L  was  the 
owner  of  a  4-anna  share  in  a  village.  On  the  1st 
March  1880,  his  childless  widow  R,  and  his  nephew 
B,  who  had  separated  from  his  two  brothers  and 
lived  for  some  years  with  both  L  and  R,  sold  to  S 
one-third  of  the  4-anna  share.  The  brothers  of  B 
sued  the  vendors  and  the  vendee  to  enforce  a  right 
of  pre-emption,  alleging  that  they,  as  well  as  B,  had 
acquired  and  entered  into  exclusive  possession  of 
the  estate  of  L  as  his  heirs.  In  the  second  appeal  in 
this  suit  the  High  Court  held  that,  as  it  was  proved 
that  the  4-anna  share  was  L's  separate  estate,  and 
R  had  succeeded  to  it  and  was  in  possession  of  it, 
and  thus  the  plaintiffs  had  not  established  a  title  to, 
or  acquired  poesesaion  of,  any  part  of  the  share,  the 
plaintiffs  were  not  in  a  position  to  assert  a  preferen- 
tial claim  to  purchase  the  property  in  dispute.  The 
plaintiffs  also  pleaded  that  the  question  of  the  right 
and  title  asserted  by  them  as  the  actual  heirs  of  L 
should  have  been  tried  and  determined  in  the  suit  ; 
but  the  High  Court  rejected  this  plea  on  the  ground 
that  the  suit  had  been  based  merely  on  the  allega- 
tion of  de  facto  possession,  and  that  their  claim  was 
to  obtain  by  purchase  one-third  share  only, 
and  not  for  any  remedy  in  respect  of  their  right  to 

VOL.   IV. 


29. 


Issue    as    to    account — Suit 


for  money  due  on  bond — Act  X  of  lii7,  s.  13.  M 
sued  R  in  the  Court-  of  the  Munsif  for  a  bond,  alleg- 
ing that  he  had  satisfied  the  bond-debt,  and  for 
a  certain  sum  which  he  alleged  had  been  paid  by  him 
to  R  in  excess  of  the  bond-debt.  On  the  24th 
November  1875  the  Munsif,  having  taken  an  account 
and  found  that  R 188-7-4  of  the  bond  debt  were  still 
due,  made  a  decree  dismissing  the  suit.  R  appealed 
to  the  Subordinate  Judge,  who  on  the  16th  Septem- 
ber 1876,  finding  that  R520-2-2  of  the  bond-debt 
were  still  due,  affirmed  the  Munsif's  decree.  Jf 
appealed  to  the  High  Court  on  the  ground  that  an 
appeal  by  R  did  not  lie  to  the  Subordinate  Judge,  aa 
R  was  not  aggrieved  by  the  Munsif's  decree.  The 
Division  Bench  before  which  the  appeal  came,  on 
the  10th  August  1877,  holding  that  R  was  not  com- 
petent to  appeal  to  the  Subordinate  Judge,  set  aside 
the  proceedings  of  the  Subordinate  Judge.  In 
deciding  the  case  the  Division  Bench  made  certain 
observations  to  the  effect  that  the  account  between 
the  parties  was  not  finally  settled,  but  might  be 
taken  again  in  a  fresh  suit.  In  November  1877,  M 
instituted  a  fresh  suit  against  R  to  recover  the  bond 
on  payment  of  R 188-7-4,  the  sum  found  by  the 
Munsif  in  the  former  suit  to  be  due  by  him  to  if. 
Held,  on  the  question  whether  the  finding  of  the 
Munsif  in  the  former  suit  was  final  and  conclusive 
between  the  parties  or  the  account  might  be  agaia 
taken,  that  that  finding,  being  a  finding  on  a  matter 
directly  and  substantially  in  issue  in  the  former  suit, 
which  was  heard  and  finally  decided  by  the  Munsif, 
was  final  and  conclusive  between  the  parties,  and 

15  s 
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the  account  could  not  be  again  taken.  Held,  also, 
that  the  observations  of  the  Division  Bench  in  the 
former  suit  were  mere  "  obiter  dicta  "  which  did  not 
bind  the  Courts  disposing  of  the  fresh  suit.  Moh.in 
Lall  v.  R^m  Dial         .         I.  1>.  E.  2  All.  843 

30.  ~  Issue  as  to   satisfaction  of 

money-bonds — Subsequent   suit    on  bonds — Civi' 
Procedure   Code,   1882,   s.    45 — Matter  directly  and 
-substantiaUt/  in  issue— Cleaning  of  "  suit  "  in  Civil 
Procedure   Code,  18S2,   s.    13.     S  sued   K  for  four 
bonds,  alleging  that  the  same  had  been  satisfied.     K 
had  fomerly  sued  S  on  two  of  these  bonds.     S  had 
alleged  in  defence  of  that  suit  that  those  two  bonds, 
as  also  the  other  two,  had  been  satisfied.  It  was  de- 
cided in  that  suit  that  not  one  of  the  bonds  had 
been  satisfied.   Held  by  I'etheram,  C.J.,  and  Old- 
field, BRODHrEST,  and  DuTHOiT,  JJ.,  that  the  only 
issue  in    the    former    suit  which  had  to  be  decided 
being   whether   the   bonds   on   which  that  suit  was 
brought    had    been    satisfied    or    not,    the  second 
suit  was,  under  s.  13  of  the  Civil  Procedure  Code, 
res  Judicata  only  in  respect  of  those  bonds,  and  not 
in  respect  of  the  other  two  bonds.     The  Court  which 
tried  the  former  suit  had  not  jurisdiction  to  tiy  the 
subsequent   suit.      Per   Mahmood,    J. — This   being 
so,  if  the  word  "  suit  "  in  s.  13  were  taken  literally, 
it  might,  with  some  plausibility  be  contended  that 
there  was  no  res  judicata  in  respect  of  any  of  the 
bonds.      The    word     "  suit,"    however,     must    be 
understood  to  mean  such  a  matter  as  might  have 
formed  the  subject  of  a  separate  suit  independently 
of  the  special  provisions  of  the  Civil  Procedure  Code, 
such  as  s.  45,  which  enables  this  plaintiff  to  unite 
several  causes  of  action  in  one  and  the  same  suit. 
Adopting  this  interpretation,  it  was  clear  that  the 
t^^'o  bonds  which  were  the  subject  of  the  former 
suit  could  not  be  allowed  to  form  the  subject  of 
litigation    again.     As    to    the    other    two    bonds, 
which  were  not  the  subject-matter  of  the  former 
suit,  they  did  not,  in  the    former  suit,  constitute 
s,    "  matter   directly   and   substantially   in   issue  " 
within  the  meaning  of  s.  13,  and,  even  it  they  were 
"  directly  and  substantially  in  issue,"  the  decision 
in  the  former  suit  would  not  support  the  plea  of 
res  judicata,   because  the   Court  which  tried  that 
suit  was  not  a  Court  of  jurisdiction  competent  to 
try   the    subsequent   suitVin   which   the   plea   was 
raised.     Sheoraj  Rai  v.  Kashi  Nath 

I.  L.  R.  7  All.  247 
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gage— Suit  for  possession — Civil  Procedure  Code, 
1877,  s.  13,  expls.  I  and  II.  H,  the  proprietor  of 
a  one-third  share  of  a  certain  undivided  estate, 
made  a  gift  of  such  share  to  P.  He  subsequently,  in 
February  1875,  gave  a  mortgage  of  such  share, 
in  his  capacity  as  P'#  guardian,  to  N  and  S,  the  two 
other  co-sharers  of  such  estate.  In  March  1878  P, 
having  attained  his  age  of  majority,  brought  a  suit, 
as  a  co-sharer  of  such  estate,  under  such  gift,  against 
N  and  S  for  possession  of  certain  land  appertaining 
to  such  estate,  on  the  ground  that  they  were  using 
5uch  land  as  if  they  were  the  sole  proprietors  thereof. 
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The  lower  Appellate  Court,  observing  that  such 
land  -was  the  property  of  the  three  co-sharers,  that 
the  mortgage  of  P'a  right  to  N  and  S  did  not 
affect  those  rights  as  such,  and  that  N  and  S  were 
not  justified  in  using  such  land  as  if  they  were  the 
exclusive  proprietors  thereof,  gave  P  a  decree  for 
possession  of  one-third  share  of  such  land.  N  and  S 
appealed  to  the  High  Court  on  the  ground  that  P 
should  not  have  been  awarded  possession,  as  they 
were  in  possession  of  such  land  as  mortgagees. 
The  High  Court  remanded  the  cases  for  the  deter- 
mination of  the  issue  thus  raised  by  N  and  jS,and  the 
lower  Appellate  Court  found  that  N  and  S  were  in 
possession  of  P's  share  of  such  estate  as  mortgagees 
under  the  mortgage  made  by  H  above  referred 
to  and  of  such  land  as  such.  P  did  not  take  any 
objection  to  this  finding  ;  and  it  was  adopted  by  the 
High  Court  and  embodied  in  its  final  decree.  In 
October  1879  P  sued  iV  for  possession  of  his  share  in 
such  estate,  claiming  under  the  gift  from  H  and 
alleging  that  the  mortgage  of  such  share  hy  H  to  N 
was  invalid.  Held,  that,  inasmuch  as  such  mort- 
gage was  matter  substantially  in  issue  in  the  former 
suit,  the  matter  in  issue  in  the  second  suit  was  rea 
jiuUcata  under  expls.  I  and  II,  s.  13  of  Act  X  of  1877. 

NiEMAX  SiKGH  V.  PhULMAK  SiNGH 

I.  L.  R.  4  All.  65 

32.    -^^ Issue    as    to    interest    on 

instalment  bond — Civil  Procedure  Code,  1877, 
8.  13 — "  Subject-matter  "  of  suit.  The  obhgee  of  a 
bond  payable  by  instalments  sued  the  obligor  for 
four  instalments,  claiming,  with  reference  to  the 
terms  of  such  bond,  interest  on  such  instalments 
from  the  date  of  such  bond.  The  obligor  contended 
in  that  suit  that,  on  the  proper  construction  of  the 
bond,  the  interest  on  such  instalments  should  be 
calculated  from  the  dates  of  default.  The  obhgee 
obtained  the  decree  for  interest  as  claimed.  The 
obligee  subsequently  again  sued  the  obhgor  for  four 
instalments,  again  claiming  interest  on  such  instal- 
ments from  the  date  of  such  bond.  The  obhgor 
contended  again  in  the  second  suit  that  interest 
should  only  be  calculated  from  the  dates  of  default. 
Held,  that  the  question  as  to  the  date  from 
which  interest  due  on  the  defaulting  instalments 
was  exigible  under  the  terms  of  such  bond  was  res 
judicata.  It  is  the  "  matter  in  issue,"  not  the 
"  subject-matter,"  of  the  suit,  that  forms  the  essen- 
tial test  of  res  judicata  in  s.  13  of  Act  X  of  1877. 
Pahl\van  Singh  v.  Risal  Singh 

I.  li.  R.  4  AH.  55 

33.  Issue  as  to  right  to   pro- 

perty— Civil  Procedure  Code,  s.  13,  expl.  I — 
Issue  'previenisly  determined.  N  sued  W  for  a 
moiety  of  a  brick-kiln,  claiming  by  right  of  inherit- 
ance, and  alleging  in  respect  of  the  other  moiety 
that  it  was  his  own  property.  W  in  her  defence  to 
the  suit  denied  that  N  had  any  right  in  the  Idln, 
and  that  a  moietj'  of  the  kiln  belonged  to  him.  An 
i  ssue  was  framed  on  the  point  whether  a  moiety  of 
the  kik  belonged  to  W,  which  the  Court  of  first 
instance  decided  in  N's  favour.  N  eventually 
obtained  a  decree  for  a  moiety  of  the  kiln,  which 
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he  claimed  by  right  of  inheritance.  W  appealed, 
contending,  inter  alia,  that  it  was  not  proved  that  a 
moiety  of  the  kiln  belonged  to  N.  The  appeal  was 
■decreed,  and  the  decree  of  the  Court  of  first  instance 
in  N's  favour  was  set  aside.  W  subsequently 
sued  N  for  the  value  of  bricks  which  he  had 
WTongfuDy  taken  from  the  kiln.  A'  set  up  as  a 
defence  to  the  suit  that  a  moiety  of  the  kiln  belonged 
to  him.  Held,  that  the  issue  whether  a  moiety  of 
the  kiln  belonged  to  iV  was  res  judicata  under  s.  13, 
expL  I,  of  the  Civil  Procediire  Code.  Wilaiti 
Begum  t-.  Xue  Khan      .       I.  L.  R.  5  AIL  514 


34. 


Issue    as    to  possession — 


Suit  for  recovery  of  produce  of  land — Civil  Proce- 
dure Code,  1877,  s.  12 — Matter  in  issue  in  former 
suit.  Pending  the  final  hearing  in  appeal  of  a  suit 
for  confirmation  of  possession  of  certain  land,  and 
for  the  recovery  of  the  produce  of  such  land  alleged 
to  have  been  carried  away  by  the  defendants,  the 
plaintiff  brought  a  suit  again  asking  for  confirma- 
tion of  possession,  but  also  for  the  recovery  of  the 
produce  which  had  arisen  since  the  institution  of 
the  other  suit.  Held,  that  the  second  suit,  so  far  as  it 
sought  for  the  recovery  of  the  produce,  was  not 
barred  by  the  previous  suit.  Bissessuk  Sixgh  v. 
GUXPUT  SiKQH  .  .  .        8   C.  li.  B.  113 

35. Issue  of  law  erroneously 

decided — Decree  prohibiting  erection  of  temple — 
Bights  of  rival  religious  sects — Right  to  open 
temple  for  worship.  The  eiToneous  decision  by  a 
competent  tribimal  of  a  question  of  law  directly  or 
substantially  in  issue  between  the  parties  to  a  suit 
does  not  prevent  a  Court  from  deciding  the  same 
question,  arising  between  the  same  parties  in  a 
subsequent  suit,  according  to  law.  In  a  suit  in 
1850  between  the  Teukalais  and  Vadakalais,  rival 
religious  sects,  represented  by  the  plaintiffs  and 
defendants  respectively,  the  Vadakalais  having 
endeavoured  to  open  a  temple  for  public  worship 
in  a  certain  public  street,  were,  by  the  decree  of  the 
Sudder  Court,  prohibited  from  erecting  a  temple  or 
instituting  public  worship  on  the  spot  of  ground 
objected  to  by  the  Tenkalais  and  which  lay  within 
range  of  the  Tenkalais  temple,  i.e.,  within  the  usual 
range  of  the  processions  conducted  in  connection 
with  the  temple  worship.  In  1879  the  Vadakalais 
opened  a  temple  for  public  worship  on  another  site, 
their  private  property,  in  the  same  street.  Held,  that 
the  decree  of  the  Sudder  Court  in  the  former  suit 
was  no  bar  to  the  action  of  the  Vadakalais. 
Pasthasaradi  v.  Chixn'akrishna 

I.  Ij.  E.  5  Mad.  304 

Dissented  from  in  Raj  Chtcbx  Ghose  v.  KnirD 
:MoHxrs  DuTTA  Chaudhaki    .     1  C.  W.  N.  687 

(^    Same  case  in  review  .  I,  IJ.  B.   25  Caic.   571 

2  C.  W.  N.  297 

36.  Point  of   ia"w    decided    in 

l)revious  suit  between  same  parties.  A 
point  of  law,  though  decided  in  a  suit  between  the 
.«ame  parties,  can  never  be  res  judicata.  Cuamas- 
1.AL  t'.  Bapubhai  I.  L.  iR.  22  Bom.  669 
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Issue    as   to   validity    of 


37.  

grant — Issue  not  decided  in  former  suit.  In  a  suit 
to  recover,  with  mesne  profits 'and  other  incidents 
a  jerayati  village  alleged  by  the  plaintiff  to  form 
part  of  the  zamindari,  and  to  be  wrongfully  held  by 
defendant  by  virtue  of  the  execution  of  a  decree 
of  the  late  Commissioner  of  the  Northern  Circars 
passed  in  1844,  the  defendant  pleaded  that  he  held 
on  a  permanent  lease  subject  to  a  fixed  quit-rent, 
that  he  and  his  ancestors  had  held  on  that  tenure 
since  and  previously  to  the  permanent  settlement, 
and  that  the  quit-rent  had  been  received  from  him 
by  the  plaintiff.  The  Agent  dismissed  the  suit,  on 
the  ground  that  the  matter  had  become  res  judicata 
against  the  plaintiff  by  a  former  decree  in  1807. 
Held,  that  the  matter  of  the  present  claim  was  not 
res  judicata,  because  the  question  of  the  existence 
and  validity  of  the  alleged  grant,  on  which  the 
defendant  relied,  was  not  determined  in  the  former 
decree.  Vairichakla  Sckya  Naeayaxa  v.  Nadi- 
MixTi  Bhagavat  PATA^fjAii  Shastri  3  Mad.  120 


38. 


Issue  as  to  proprietorship 


of  land — Civil  Procedure  Code,  1S77,  s.  13 — Suit 
to  recover  land  under  rental  agreement — Subsequent 
suit  for  ejectment.  In  1874  V  sued  P  to  recover 
certain  lands  held  by  him,  under  a  rental  agreement 
dated  1873.  S  was  made  a  defendant  on  the  ground 
that  he  held  one  plot  as  under-tenant  to  P.  S 
claimed  to  hold  under  A'.  As  to  this  plot,  the  issue, 
raised  was  whether  the  land  was  held  by  S  under  P  ; 
the  decision,  that  S  did  not  hold  under  P,  but  under 
iV  since  182S  ;  the  decree,  that  F's  suit  be  dismissed 
as  to  this  plot.  Hdd,  in  a  suit  brought  in  1881  by 
F  against  A'  and  S  to  recover  the  same  plot  of  land, 
that  the  suit  was  not  barred  by  reason  of  the  pre- 
vious decision  in  1874.  Axaxda  Ramax  Vatelar 
V.  Paliyil  Vittil  NAxr  Nayar 

I.  L.  B.  5  Mad.  9 


39. 


Isstie   as   to    tenancy — Civil 


Procedure  Code,  1SS2,  s.  13 — Que.^tion  decided  by 
decree.  A  landlord,  having  tendered  a  pottah  at  a 
certain  rate,  sued  his  tenants  in  the  Court  of  the  Dis- 
trict Munsif  to  recover  rent  for  Fasli  1289  (1879-80). 
The  tenants  pleaded  that  they  were  not  bound  to 
accept  the  pottah  tendered  by  virtue  of  an  implied 
contract,  which  entitled  them  without  exchange  of 
pottah  and  muchalka  to  hold  the  land  permanently 
at  a  lighter  rent.  The  District  Munsif  and.on  appeal, 
the  District  Court  decided  that  no  implied  contract 
had  been  proved  by  the  tenants.  The  suit  was  dis- 
missed  on  the  ground  that  the  pottah  tendered  was 
not  one  which  the  tenants  were  bound  to  accept 
under  Act  VUI  of  1865  (Madras).  The  landlord 
then  sued  in  the  Revenue  Court  to  comjjcl  the  ten- 
ants to  accept  a  pottah  for  Fasli  1291  (1881-82), 
and  the  tenants  again  put  forward  the  same  plea. 
Held,  that  the  question  whether  the  tenants  were 
entitled  to  hold  permanently  at  a  lighter  rate  with- 
out exchange  of  pottah  and  muchalka  was  not  res 
judicata  by  virtue  of  the  decree  in  the  former  suit. 

MUTTBKCMARAPPA  ReDDI  V.  ARUMUGA  PiIXAI 

I.  Ij.  E.  7  Mad.  145 
15  N  2 
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40. Issue  as  to  transferability 

of  tenure — Estoppel — Civil  Procedure  Code,  1877, 
s.  13.  Plaintiff  having  brought  a  suit  to  recover 
damages  for  the  removal  by  the  defendants  of 
certain  crops,  alleging  (i)  that  he  was  transferee 
of  the  jote  upon  which  the  crops  were,  and  (ii)  that 
he  had  purchased  the  crops,  it  was  objected  that  the 
transfer  to  the  plaintiff  was  invalid.  It  being 
found  that  the  crops  in  question  had  been  purchased 
by  the  plaintiff  as  alleged  by  him,  he  obtained  a 
decree  for  damages  for  their  removal.  The  plaintiff 
now  brought  a  second  suit  as  transferee  of  the  jote 
to  recover  possession  of  it  from  the  defendants, 
v'ho  again  pleaded  that  the  transfer  was  invalid. 
Held,  reversing  the  decision  of  Field,  J.,  that  the 
defendants  were  not  estopped,  under  s.  13,  expl.  II, 
of  the  Civil  Procedure  Code,  from  setting  uj)  that 
defence,  inasmuch  as  the  question  of  the  transfer- 
ability of  the  jote  was  immaterial  in  the  first  suit 
and  had  not  in  fact  been  determined,  and  the  ques- 
tion of  estoppel  was  not  raised  by  the  parties 
themselves.  Churn  Manjee  v.  Ishan  Chtjnder 
Dhtjr  .         .         .  9  C.  L.  B.  474 


41. 


Issue  as    to   right  of  pre- 


emption— Civil  Procedure  Code,  1SS2,  ss.  562, 
5S8  (28) — Second  appeal — Civil  Procedure  Code, 
ss.  565,  566— Determination  of  case  by  High 
Court.  In  a  suit  for  pre-emption,  based  on  the 
wajib-ul-urz  of  a  village  ,the  Court  of  first  instance 
dismissed  the  claim  on  the  ground  that  no  right  of 
pre-emption  had  been  proved  to  exist  in  the  village. 
The  lower  Appellate  Court,  dissenting  from  this 
opinion,  reversed  the  first  Court's  decree,  and 
remanded  the  case  under  s.  562  of  the  Civil  Proce- 
dure Code  for  a  decision  on  the  remaining  question 
of  fact,  viz.,  the  amount  of  the  consideration  for  the 
sale.  On  appeal  from  the  order  of  remand,  the 
High  Court,  on  the  3rd  January  1884,  observed 
that  it  was  not  disposed  to  interfere  with  the  finding 
of  fact  that  the  plaintiffs  had  a  right  of  pre-emp- 
tion, and  accordingly  dismissed  the  appeal,  but 
added  that  the  Judge  was  in  error  iri  remanding 
the  case  under  s.  562  of  the  Code,  that  his  order 
must  so  far  be  set  aside,  and  that  he  should 
proceed  under  s.  565  or  s.  566,  as  might  be  applica- 
IdIc.  The  Judge,  on  receipt  of  this  order,  replaced 
the  case  on  his  file,  remitted  an  issue  to  the  Court 
of  first  instance,  under  s.  566,  as  to  the  amount  of 
consideration,  and,  accepting  the  first  Court's 
finding  upon  that  issue,  decreed  the  plaintiff's  claim. 
In  second  appeal  by  the  defendants  the  High 
Court  was  of  opinion  that  the  Judge  had  disposed 
of  the  case  upon  a  condition  of  things  which  the 
plaintiffs  had  never  asserted,  inasmuch  as  he  had 
treated  the  right  of  pre-emption  which  was  in 
issue  as  one  arising  from  custom,  and  not,  as 
alleged  by  the  plaintiffs,  as  arising  from  a  con- 
tract between  the  ancestors  of  the  parties.  All 
the  evidence  necessary  to  the  determination  of  the 
case  was  on  the  record.  Held  by  the  Full  Bench, 
that  the  defendants  were  not  prevented  by  the 
operation  of  the  High  Court's   order   of   the  3rd 


BES  JUDICATA— cor*<d. 

7.  MATTERS  IN  ISSUE— contd. 
January  1884  from  disputing  the  right  of  pre-emp- 
tion, inasmuch  as  that  order  was  a  decision  of  a 
merely  interlocutory  character  passed  in  the  same- 
suit,  and  the  questions  of  fact  involved  therein  were 
decided  only  so  far  as  was  necessary  for  the  pur- 
pose of  passing  the  order,  and  it  could  not  be 
regarded  as  determining  the  main  question  in  the 
suit  which  was  still  open,  and  must  be  decided  in 
the  final  decree  in  the  suit.  Per  Straight,  J., 
that  the  jurisdiction  of  the  High  Court  in  appeal 
under  s.  588  of  the  Code  from  the  Judge's  order  of 
remand  was,  like  the  jurisdiction  of  the  Judge  in 
passing  the  order,  limited  by  the  terras  of  s.  562  ; 
and  hence  the  remark  made  in  the  High  Court's 
order,  dealing  with  the  plaintiff's  right  of  pre-emp- 
tion, could  only  be  regarded  as  an  obiter  dictum,  and 
not  as  determining  any  question  as  to  the  pre-emp- 
tive right.     Deokishen  v.  Bansi 

I.  L.  B.  8  All.  172 

42. Question   of  title — Question 

collaterally  in  issue.  A  suit  to  have  a  declaration 
of  right  and  to  set  aside  a  thakbust  proceeding  in 
respect  to  certain  lands  is  not  barred  by  s.  2,  Act 
VIII  of  1859,  by  reason  of  the  decision  in  a  previous 
suit  for  the  value  of  fruit  growing  on  that  land  in 
which  the  question  of  title  to  the  land  came  collater- 
ally in  issue.  Mahima  Chandra  Chxtckerbtjtty  v. 
Rajkumar  Chackerbxttty 

1  B.  L.  E.  A.  C.  1  :  10  W.  B.  22 


43. 


Incidental      de- 


cision of  title — Suit  afterwards  for  possession. 
A,  alleging  himself  the  owner  of  a  certain  garden, 
brought  a  suit  for  damages  against  B  and  C  for 
forcibly  carrying  off  fruit  grown  in  such  garden. 
In  this  suit  the  question  whether  A  was  exclusively 
in  possession  of  the  garden  was  incidentally  raised 
and  decided  against  A.  Thereupon  A,  who  in  the 
meantime  had  been  ousted  from  possession,  brought 
a  subsequent  suit  in  which  B  and  C  together  with 
others  were  co-defendants,  in  which  he  claimed  an 
undivided  share  in  the  same  garden.  Held,  that, 
under  the  circumstances,  the  doctrine  of  res  jiidicata 
did  not  apply,  and  that  such  suit  was  maintainable. 
Doorga  RiVM  Pal  v.  Kally  Kristo  Paul 

3  C.  L.  B.  549^ 


44. 


Ciinl  Procedure 


Code.  1877,  s.  13 — Former  suit  on  different  cause 
of  action  for  same  land.  In  1878  plaintiff  sued  to 
recover  certain  land  from  defendants  on  the  ground 
that  she,  being  the  owner,  had  made  an  oral  lease 
of  the  land  to  the  defendant  in  1876.  Issues  were 
framed  both  as  to  title  and  as  to  the  letting^ 
but  the  Munsif ,  without  trying  the  question  of  title, 
dismissed  the  suit  on  the  ground  that  the  oral  lease 
was  not  proved.  Held,  that  a  fresh  suit  to  recover 
possession  of  the  land  on  the  ground  of  title  was  not 
barred  as  being  res  judicata.  Expl.  (3)  of  s.  13  of 
thd  Code  of  Civil  Procedure  refers  to  relief  applied 
for  which  the  Court  is  bound  to  grant  with  reference 
to  the  matters  directly  and  substantially  in  issue. 
Rheeka  Lall  v.  Bhuggoo  Lall,  I.  L.  R.  3  Cole.  23,  and 
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Dijiobundhoo  Choxcdhry  v.  Kristomonee    Dossee,  I. 
L.  R.  2  Calc.  152,  dissented  from.     Thytla  Kasdi 
TJmmatha  v.  Thola  Kakdi  Cheria  Kun-hamed 
I.  li.  K.  4  Mad.  308 

45_  Civil  Procedure 

Code,  1S.59,  s.  2 — Collateral  decision  on  title.  K 
died  leaving  a  \ridow,  21,  as  his  heir.  M  also  died 
leaving  a  will  in  favour  of  B,  who  accordingly 
applied  for  letters  of  administration  with  the  will 
annexed.  This  application  was  refused  by  the 
District  Judge,  who  granted  a  certificate  under  Act 
XXVII  of  1860  to  one  G.  Upon  this  B  sought  his 
remedy  in  a  suit  before  the  Subordinate  Judge,  who 
held  that,  the  property  being  that  of  the  husband, 
the  widow's  wtU  passed  nothing  to  plaintiff,  and 
that,  although  the  evidence  in  favour  of  G  was 
doubtful,  yet  the  Court  could  not  say  that  the  was 
not  her  heir.  In  a  suit  by  G  against  B  for  the  rents 
of  the  property  accruing  since  the  widow's  death, 
where  G  contended  that  the  decision  of  the  Subor- 
dinate Judge  operated  as  a  bar  to  the  questioning  of 
his  title  : — Held,  that  the  principle  of  re-s  judicata 
did  not  apply.  GooKOO  Chcbk  Sircar  r.  Brija 
Nath  Dhttr      .         .         .         .      24  W.  B.  Ill 


46. 


Issue     incident- 
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ants,  the  zamindar  assessed  the  jote  lands  at  a 
certain  rent.  Subsequently  this  rent  fell  into 
arrear,  and  under  a  decree  the  jote  lands  were 
in  1836  sold  in  satisfaction  of  the  arrears  to  J,  who 
was  put  in  possession  in  1839.  Another  suit, 
which  was  pending  between  the  tenants  and  their 
mortgagee,  in  which  a  question  arose  whether 
these  jote  lands  were  iacluded  in  the  mortgage, 
was  decided  in  favour  of  the  mortgagee  in  1841. 
J,  the  then  jote  tenant,  was  no  party  to  that  suit, 
and  continued  in  possession  of  his  jote  lands. 
Disputes  arose,  and  bj-  order  of  the  Sudder  Court 
in  1845  the  jote  lands  were  directed  to  be  put  in 
possession  of  the  mort-gagee.  In  1856  a  suit  was 
brought  by  J's  representative  to  set  aside  that  order 
and  to  recover  possession  of  the  jote  lands.  The 
Privy  Council  held  that,  as  J,  the  jote  tenant,  was 
not  a  party  to  the  suit  under  which  the  decree  was 
made  in  1841,  the  decree  was  not  binding  upon  him 
or  those  deriving  title  through  him,  and  remanded 
the  case  in  order  that  the  issue  whether  the  land  was 
parcel  of  the  jote  or  not  might  be  tried.  Held,  that 
this  order  of  remand  was  conclusive  that  the  ques- 
tion of  the  title  of  the  representatives  of  J  to  the 
jote  lands  could  not  be  re-opened.  JrcGODUiiBA 
Dossee  v.  Tarakakt  Baxerjee  .   6  C.  L.  E,.  121 


a'ly  raised — Suit  for  possession.  In  1852,  T  ac- 
quired a  plot  of  land.  X  under  a  Government  grant. 
In  1851  N,  claiming  to  be  the  owner  of  the  adjoining 
plot  Y,  granted  a  lease  of  it  to  R;  but  in  1853 
another  lease  of  the  same  plot  was  granted  by  an 
agent  of  JV  to  G.  In  1859  G  sued  T  to  recover 
possession  of  lot  X  as  being  part  of  plot  Y.  and 
obtained  a  decree,  against  which  T  appealed  to  the 
Priw  Council.  Pending  the  appeal,  R  sued  G  for  i 
possession  of  plot  Y,  and  obtained  a  decree  against  ' 
G.  Meanwhile,  R  having  failed  to  pay  rent,  plot  Y  i 
was  put  up  for  sale,  and  purchased  by  the  present 
respondent.  In  1872,  the  respondent,  who  was  j 
unable  to  get  possession  of  his  purchase,  obtained 
leave  to  be  admitted  a  party  respondent  in  the 
appeal  to  the  Privy  Council,  and  filed  a  case  averring 
that  the  interests  of  the  original  respondents  had 
ceased,  and  that  he  was.  pending  the  appeal,  pre- 
cluded from  enforcing  his  rights.  The  Privy  Coun- 
cil held  that  the  plaintiff  G  had  not  proved  that  plot 
Y  included  plot  X,  but  they  stated  that  they  did 
not  adjudicate  upon  any  question  of  title  between 
the  respondents  on  that  appeal,  or  X  or  any  other 
person's  interest  in  plot  Y.  The  present  respondent 
subsequently  sued  T'«  representative  for  possession 
of  plot  X  as  being  parcel  of  plot  Y.  Held,  revers- 
ing the  judgment  of  the  High  Court,  that  the 
respondent's  claim  was  res  judicata  by  reason  of  the 
previous  judgment  of  the  Privy  Council.  Belcham-  ! 
BERS  r  AsHOOTOSH  Dhcb  .  7  C.  L.  E..  308  ; 
47.  Order     of       re' 


mand — Decision  of  question  of  title — Suit  for  pos' 
session.  In  1814  litigation  commenced  between  a 
zamindar  and  his  tenants  by  reason  of  his  having 
dispossessed  them  of  lands  held  under  a  jote  tenure, 
-and    a  decree  having  been  obtained  by  the  ten- 


48 


o'uit 


for  pos- 
session dismissed  on  ground  of  want  of  title  in 
vendor — Suit  for  recovery  of  purchase-money  in 
which  title  set  up  as  a  defence.  On  8th  February 
1889  the  defendant  sold  to  the  plaintiff,  under  a 
registered  conveyance  containing  no  express  cove- 
nant for  title,  land  of  which  he  was  not  in  possession 
and  the  purchase-money  was  paid.  The  plaintiff 
and  the  defendant  sued  to  recover  possession,  but 
failed  on  the  ground  that  the  vendor  had  no  title. 
The  plaintiff  now  sued  on  7th  February  1895  to 
recover  with  interest  the  purchase -money  and  the 
amount  of  cost.s  incurred  by  him  in  the  previous 
litigation.  Held,  that  the  defendant  was  not 
entitled  to  give  evidence  of  his  alleged  title,  and 
that  the  plaintiff  was  entitled  to  the  relief  sought 
by  him.     Kbishxax  Nambiab  r.  Kax^ax 

I.  L.  E.  21  Mad,  8 

49. Civil  Procedure 

Code,  1SH2,  s.  13 — Suit  for  right  to  malikana  and 
for  registration  of  names — Decision  in  previous 
suit — Court  of  competent  jurisdiction.  Previous  to 
1825  dearah  X  accreted  to  mouzah  Y,  and  some 
time  before  1860  the  maliks  of  Y  executed  two 
conveyances  in  favour  of  A  and  B  respectively. 
In  1860  A  sued  B  in  the  Munsif 's  Court  for  posses- 
sion of  a  share  in  X,  which  B  claimed  under  his  con- 
veyance. In  that  suit  A  succeeded  on  the  ground 
that  B's  conveyance  did  not  cover  the  share  claimed 
by  him  in  X,  but  merely  covered  the  share  in  the, 
mouzah  it-self,  whereas  by  his  conveyance  A  had 
acquired  the  right  to  the  share  in  X,  which  he 
claimed.  In  1866  the  Collector  refused  to  recognise 
B's  right  to  malikana  payable  in  respect  of  the  share 
in  X  which  had  been  the  subject  of  the  suit  in  I860 
or  to  register  his  name  in  respect  thereof,   but 
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acknowledge    A^s    right   thereto,    relying    on    the 
decision  of  the  Civil  Court  in  the  suit  between  A  and 
B.     Subsequently  B's  representatives,  C  and  D,  in 
1876  sought  to  have  their  names  registered  in  respect 
of  the  same  malikana,  but  thoy  were  opposed  by  E, 
who  alleged  that  A  had  been  acting  throughout  as 
his  benamidar.     Their  application  was  eventually 
disallowed  on  reference  by  the  Collector  to  the  Civil 
Court.     C  and  D  thereupon  instituted  the  present 
suit  against  E  in  the  Court  of  the  Subordinate 
Judge  for  a  declaration  of  their  right  to  the  malik- 
ana and  for  a  reversal  of  the  order  refusing  to  allow 
their  names  to   be  registered  in  respect  thereof. 
Held,  that  the  suit  was  barred  as  res  judicata,  on 
the  ground  that  the  right  to   malikana    was    sub- 
stantially the  same    question    as    the    proprietary 
right  to  the  share  in  the  dearah,  and  that  this  issue 
had  been  tried  and  decided  in  the  suit  in  1 860  in 
favour  of  A,  who  must  be  taken  to  be  E.     In  a  suit 
for  malikana  the  issue  between   the  parties  sub- 
stantially  raises  the  question  of  the   proprietary 
right  to  the  estate  in  respect  of  which  the  malikana 
is  claimed,  and  when  the  question  of  the  proprietary 
right  has  been  decided  in  a  previous  suit   between 
the  same  parties,  a  subsequent    suit  for   malikana 
Mill  be  barred  as  res  judicata.     Gopi  Nath  Chobey 
V.  Bhtjgwat  Pebshad     .     I.  L.  B.  10  Calc.  697 
50. —   Finality  of  deci- 
sion— Suit    for    possession — Civil   Procedure    Code 
(Act  X  of  1877),  s.  13.     In  a  suit  to  recover  posses- 
sion of  certain  land,  where  it  appeared  that  there 
had  been  a  previous  suit  between  the  same  parties 
with  respect  to  the  same  land,  in  M'hich  the  then 
plaintiffs  sought  to  have  their  possession  confirmed, 
and  that  in  that  suit  the  lower  Courts  had  decided 
the  case  both  on  the  question  of  title  and  of  posses- 
sion, but  on  special  appeal  the  High   Court   had 
dealt  only  with  the  question  of  possession,  and  in 
dismissing  the  appeal  had  not  gone  into  the  ques- 
tion of  title,  and  the  defendant  in  that  suit  subse- 
quently sued  to  recover  possession  of  the  land  : — 
Held,   that    the   question   of   title   was   still    open 
between  the   parties,  and  had  not  been  heard  and 
finally  decided  by  a  Court  of  competent  jurisdic- 
tion in  a    former    suit    within    the    meaning  of   s. 
13  of  Act  X  of    1877.     Gtixgabishex  Bhugitt  v. 

ROGHOOKATH  OjAH 

I.  L.  R.  7  Calc.  381 :  9  C.  L.  R.  34 

51. Landlord        and 

tenant — Suit  for  ejectment — Issue  'previously  heard 
and  determined — Estoppel — Civil  Procedure  Code, 
1S82,  s.  13.  In  a  suit  by  a  landlord  against  his 
tenant  for  ejectment  the  defences  Mere  (1)  no  notice 
to  quit  had  been  served  ;  and  (2)  the  tenant  was  a 
permanent  one.  The  suit  was  dismissed  on  the 
first  ground,  the  Court  holding  at  the  same  time 
that  the  tenure  was  not  a  permanent  one.  In  a 
subsequent  suit  for  ejectment  from  the  same  hold- 
ing brought  by  the  same  plaintiff  against  the  same 
defendant  the  defences  were  :  (i)  the  tenure  was 
permanent ;  and  (ii)  the  plaintiff  was  estopped  by 
the  conduct  of  his  predecessor  in  title  from  asserting 
as  against  the  defendant  that  the  tenure  was  not  a 


BBS  JUDICATA— cow/fZ. 

7.  MATTERS  IN  ISSUE— conf^Z. 

permanent  one.  The  lower  Appellate  Court  found 
the  question  of  estoppel  in  favour  of  the  defendant  i 
and  dismissed  the  suit.  On  appeal  to  the  High 
Court : — Held,  that  the  decision  was  right,  and  must 
be  affirmed.  Semble :  That  where  a  former  suit 
between  the  same  parties  in  respect  of  the  same 
subject-matter  has  been  dismissed  on  a  preliminary 
point,  a  finding  in  that  suit  on  the  merits  in  the 
plaintiff's  favour  -will  not  bar  the  defendant  from 
putting  forward  the  same  defence  on  the  merits  in 
a  subsequent  suit  by  the  same  plaintiff  against 
the  same  defendant.  Semhle :  That  the  case  of 
Niamut  Khan  v.  Phadu  Buldia,  I.  L.  R.  6  Calc.  319,. 
has  been  impliedly  overruled  by  the  case  of  Run 
Bahadoor  Singh  v.  Lucho  Koer,  L.  R.  12  I.  A.  23  : 
I.   L.  R.  11  Calc.     301.      Ntjndo  Lall  Bhutta- 

CHARJEE  V.  BiDHOO  MOOKHY   DeBEE 

I.  Ii.  B.  13  Calc.  IT 

52.  Suit  for  eject- 
ment— Plea  of  right  of  occupancy — Issue  not  finally 
decided.  A  as  ticcadar  brought  a  suit  to  eject  R 
from  certain  lands  which  he  claimed  as  majhea 
land  or  land  which  is  ordinarily  cultivated  by  the 
landlord  himself  or  by  the  ticcadar.  B  pleaded 
his  right  of  occupancy.  The  Court  found  that 
the  land  ^vas  majhes  land,  but  dismissed  the  suit 
on  the  ground  that  A  had  failed  to  prove  notice 
to  quit.  AfterM-ards  A  brought  a  suit  against 
B  for  ejectment  from  the  same  land.  B  again 
pleaded  his  right  of  occupancy.  Held,  that  R 
Mas  not  precluded  from  raising  the  same  plea, 
inasmuch  as  the  finding  in  the  previous  suit  upon 
the  issue  M'hether  B  was  an  occupancy  tenant 
Mas  not  conclusive  against  him  nor  could  that 
issue  be  said  to  have  have  been  "  finally  decided  " 
in  that  suit  Mithin  the  meaning  of  s.  13  of  the  Civil 
Procedure  Code.  Run  Bahadur  Singh  v.  Luchu. 
Koer,  I.  L.  R.  11  Calc.  301,  and  Nundo  Lall 
Bhuttacharjee  v.  Bidhoo  Mookhy  Debee,  I.  L.  R. 
13  Calc.  17,  relied  on.  Thakur  Magtjndeo  v. 
Thakijr  Mahadeo  Sikgh  .  I.  Ii.  B.  18  Calc.  647 


53. 


Civil    Procedure 


Code,  Act  X  of  1S77,  s.  13 — Matters  directly  and 
substantially  in  issue  in  a  suit.  Where  a  decxee 
aM-arding  to  one  of  the  parties  money  deposited  in  a 
treasury  by  a  third  party  as  the  compensation  for 
land  taken  by  the  latter  for  railway  purposes,  was 
based  upon  the  right  to  the  land,  the  question  of 
title  having  been  directly  and  substantially  in  issue 
betM^een  the  parties  : — Held,  that  the  contest  of  title 
Mas  conclusive  between  them  under  s.  13  of  Act  X 
1877.  In  a  suit  brought  by  a  ghatM'al  to  resume,  as 
determinable  at  will,  an  under-tenure  granted  by 
one  of  his  ancestors  of  land,  part  of  the  ghatwali 
mehal,  it  was  alleged  for  the  defence  that  the  under- 
tenure  M-as  permanent.  A  prior  judgment  upon 
conflicting  claims  made  by  the  ghatwal  and  the 
under-tenure-holders  to  receive  the  above-mentioned 
compensation-money,  which  had  been  paid  in  re- 
spect of  lands  in  part  comprised  in  the  under-tenure,. 
determined  that  the  ghatM'al  was  entitled  to  the 
money  being  founded  on  the  under-tenure  holders. 
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having  been  in  possession  of  it  by  the  mere  suffer- 
ance of  the  ghatwal  who  could  put  an  end  to  it  at 
any  time.  Held,  that  the  question  whether  the 
latter  had  a  permanent  tenure,  having  been  directly 
and  substantially  in  issue  in  the  former  suit, 
could  not  be  contested  in  another.     Ram  Chunder 

SrS'GH   V.    iLlDHO  KUMAEI 

L  L.  R.  12  Calc.  484  :  L.  R.  12  I.  A.  188 

54. Question  inci- 
dentally decided — Boundary  dispute.  Where,  in  a 
suit  for  some  land,  a  Judge  had  considered  it  neces- 
sary to  find  out  the  boundary  between  two  villages, 
and  had  given  a  deci.sion  in  favour  of  one  of  the 
parties,  who  in  a  second  suit  of  the  same  kind,  but 
with  reference  to  some  other  land,  brought  in  the 
former  decision  to  show  that  the  land  in  dispute  in 
the  second  suit  must  be  his  if  the  finding  as  to  the 
village  boundary  in  the  former  suit  was  correct : — 
Held,  that  the  finding  as  to  the  village  boundary  in 
the  former  suit  was  conclusive  only  as  to  the  land  in 
dispute  in  the  former  case,  but  did  not  make  the 
former  decision  conclusive  as  to  the  boundary  line 
itself.     MoKi  Rot  r.  Rajbx::s-see  Kooer 

25  W.  K.  393 

55. Defence  not  raised  in  pre- 
vious suit — Civil  Procedure  Code  {Act  X  of 
1877),  s.  13,  expl.  (ii)— Estoppel.  ExJ)L  (ii^  of 
s.  13  of  Act  X  of  1877  was  meant  to  apply  to  a  case 
where  the  defendant  has  a  defence  which,  if  he  had 
so  pleased,  he  might,  and  ought  to,  have  brought 
forward  ;  but  as  he  did  not  bring  it  forward,  the  suit 
has  been  decreed  against  bim.  Under  such  circum- 
stances, the  defendant  is  as  much  boimd  by  the 
adverse  decree  as  if  he  had  set  up  the  defenc-e,  and 
he  is  equally  estopped  from  setting  up  that  defence, 
in  any  future  suit  under  similar  circumstances.  The 
explanation  was  never  intended  to  enable  a  party 
to  treat  a  point  of  law  as  having  been  decided  in  his 
favour  in  a  former  suit  which  was  in  fact  not  so 
decided,  and  which  it  was  not  necessary,  for  the 
purposes  of  the  suit,  to  decide  at  aU.  Ghttrsobhit 
Ahir  v.  Ramdft  Sixgh 

I.  Ii.  R.  5  Calc.  923  :  6  C,  L.  R.  537 

56. Party       raising 

only    one    defence,    having    others — CivU    Procedure 
Code,  lSo9,  s.  2.     AVhen  a  plaintiff  claims  an  estate 
and  the  defendant  being  in  possession  and  knowing 
that  he  has  two  grotmds  of  defence,  raises  onlv  one, 
he  shall  not,  in  the  event  of  the  plaintiff  obtaining  a 
decree,  be  permitted  to  sue  on  the  other  ground  to 
recover  possession  from  the  plaintiff.      Woomatara 
Debia   v.    JJnnopooma   Dnssee,   11    B.    L.    R.    158. 
Where  therefore  the  defendants  purchased  an  estate    i 
in  the  plaintiff's  possession  and  sued  him  to  recover    \ 
possession  of  it,  and  the  plaintiff  resisted  the  suit    ! 
merely  on  the  ground  that  he  was  the  auction-pui^    j 
chaser  of  it,  and  the  defendants  obtained   a  decree    ' 
and  the  plaintiff  then  sued  claiming  a  right  of  pre- 
emption in  respect  of  the  property,  a  claim  which  he 
might  have  asserted  in  reply  to  "the  former  suit : — 
Hdd,  that  he  was  debarred  from  suing  to  enforce 
such  claim.     Balded  Sah.4j  v.  Bateshar  Sivgh 

I.  Ii.  R.  1  All,  75 
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57. 


Civil    Procedure 


Code,  1859,  s.  2,  and  1S77,  s.  13 — Omission  to  raise 
defence — Subsequent  suit.  In  a  suit  for  rent  and  for 
ejectment,  the  defendant  pleaded  that  his  tenure 
was  transferable  and  istemrari,  and  consequently 
protected  by  the  rent  law.  In  a  former  suit  for 
arrears  of  previous  years  in  which  the  defendant 
pleaded  that  his  tenure  was  istemrari,  the  plaintiff 
obtained  a  decree  for  ejectment  on  non-payment 
of  rent  within  fifteen  days.  In  that  case  the 
defendant  saved  his  tenure  by  payment  within 
the  time  stated.  Held,  that,  inasmuch  as  the 
defendant  might  in  the  former  suit,  in  which  the 
nature  of  the  tenure  was  put  in  issue,  have  urired 
that  his  tenure  was  both  tramferable  and  istem- 
rari, he  could  not  in  the  present  suit  be  allowed 
to  alter  his  defence  and  rely  upon  the  tenure  being 
transferable.  Woomatara  Debia  v.  Unnopoorwi 
Dassee,  11  B.  L.  R.  158.  cited  and  followed. 
DcfOMOYi  Dabia  Chowdhbaix  f.  Axttxgo  Moyi 

4  C.  L.  R.  599 


58. 


Ctri7    Procedure 


Code,  1859,  s.  2.  If  the  plaintiff's  cause  of  action 
might  and  ought  properly  to  have  been  made  a 
ground  of  defence  in  a  former  suit,  brought  against 
him  bv  the  defendant,  his  suit  is  barred  by  s.  2  of 
Act  VTII  of  1859.  The  father  of  A  and  B  having 
died.  A,  alleging  that  his  father's  assets  amounted 
in  value  to  R  12,000  and  admitting'that  he  (A)  had 
received  R  1,000,  part  thereof,  in  1866,  sued  B,  whom 
he  alleged  to  be  in  possession  of  the  rest  of  the  pro- 
perty, for  Ro.OOO,  as  the  residue  of  A's  share,  and 
obtained  a  decree  for  a  half  share  in  immoveable 
property  of  their  father  of  the  value  of  about  R700, 
and  no  more.  In  1871  B  sued  A  for  a  moietv  of 
the  R1,000  which  A,  in  his  suit  in  1866,  "had 
admitted  to  be  in  his  possession.  Held,  that  such  a 
suit  could  not  be  maintained,  as  the  claim  on  which 
it  was  founded  must  be  deemed  a  res  judicata  in  A\ 
suit  in  1866.  Maktum  valad  iloHiDix  v.  Imam 
VALAD  MoHiDix         ...        10  Bom.  293 


59. 


Suit     to  enforce 


rights  not  raised.  ^Vhere  a  party  claiming  certain 
land  by  right  of  pre-emption  failed  to  set  up  her 
rights  in  a  suit  in  which  the  purchaser  of  that  land 
sued  her  for  possession  and  obtained  a  decree,  it  was 
lield  that  she  was  not  entitled  to  bring  a  fresh  suit  to 
enforce  the  same  rights.  AscrR  Mahosied  t\ 
NrzEEMA  BiBEE  .         .         .      14  W.  R.  272 


60. 


Former   suit    de- 


ciding right  of  lien  for  dower.  VThere  a  widow  who 
had  taken  possession  of  her  husband's  property 
was  ejected  by  means  of  a  suit  in  which  her  defence 
raised  no  right  of  hen  for  dower,  in  which  suit  an 
absolute  decree  of  right  was  given  to  his  heirs,  the 
right  of  hen,  as  between  her  and  them,  is  a  res 
adjudicata.     Wafeah  r.  Saheeba  .    8  W.  R.  307 

{Contra)  Jaxeb    Khaxcm    v.    Amatool    Fatim\. 
Khaxum  .         .  8  "OP".  R.  51 
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61. 


Code      of    Civil 


Procedure,  s.  13 — Omission  to  bring  forward  in  a 
prior  suit  what  then  would  have  been  a  defence — 
Accounts  between  mortgagor  and  mortgagee.  A  mort- 
gage between  parties  who  had  accounts  together 
comprised  lands  which  also  were  leased  by  the  mort- 
gagors to  the  mortgagees,  who  in  1878  obtained  a 
decree  upon  the  mortgage,  although  at  the  time  they 
owed  to  the  mortgagors  a  considerable  sum  for  rents. 
The  mortgagors  did  not  then  set  up  the  defence  that 
they  were  entitled  to  have  a  general  account  taken 
and  to  have  the  mortgagee's  decree  limited  to  such 
balance  as  might  be  found  to  exist  in  favour  of  the 
latter.  But  the  mortgagors  alleged  a  specific  agree- 
ment, which  they  failed  to  prove,  that  the  rents 
were  to  be  set  off  against  the  mortgage-debt ;  and 
they  also  stated  their  intention  to  sue  separately 
for  the  rents  due.  No  deduction  was  made  in  the 
decree  upon  the  mortgage  on  account  of  these 
rents,  for  which,  moreover,  afterwards  the  mort- 
gagors did  obtain  a  decree.  But  the  mortgagees 
executed  their  decree  upon  the  mortgage,  not- 
•nathstanding  objections  (which  were  disallowed  in 
1882),  and,  having  obtained  leave  to  bid  at 
the  judicial  sale,  purchased  the  property.  In  the 
present  suit  brought  by  the  mortgagors  to 
have  the  judicial  sale  set  aside  and  to  have  the 
mortgage-debt  extinguished,  by  having  set  off 
against  it  the  rents  which  had  already  accrued,  or 
might  afterwards  accrue,  and  for  possession  of 
the  lands  on  the  expiry  of  the  lease  : — Held,  that, 
although  an  equity  had  been  raised  in  favour 
of  the  mortgagors,  that  an  account  would  have 
been  taken,  and  that  the  rents  payable  should  have 
been  credited  against  the  sums  due  bj'  them,  j^et 
this  equity  could  not  be  enforced  in  this  suit. 
The  proper  occasion  for  enforcing  it  would  have 
been  in  defence  of  the  suit  upon  the  mortgage  ;  the 
present  claim  was  within  the  meaning  of  s.  13  of  the 
Code  of  Civil  Procedure  ;  and  the  plaintiffs  were 
now  barred  from  insisting  on  it,  excepHone  res 
judicata.  Mahabir  Pershad  Singh  v.  Mac- 
KAGHTEN       .         .         .      I,  I».  R.  16  Calc.  682 

L.  R.  16  I.  A.  107 
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Code  {Act  XIV  of  18H2),  e.  13,  expl.  II— Suit  for 
dower  debt  after  previous  sxiit  for  partition  amongst 
heirs — Omission  to  bring  forward  defence  in  former 
suit.  Two  of  the  daughters  of  a  deceased  Maho- 
medan  sued  the  remaining  heirs  for  partition  of  the 
inheritance,  and  a  decree  for  partition  was  made, 
which  was  confirmed  on  appeal  by  the  High  Court. 
Pending  the  appeal  to  the  High  Court,  two  other 
daughters  of  the  deceased,  who  had  been  parties 
defendants  in  the  suit  for  partition,  brought  a  suit 
by  which  they  claimed  a  large  share  in  the  estate 
of  the  deceased  as  part  of  the  dower  debt  due 
to  their  mother.  In  this  suit  they  impleaded  as 
defendants  all  the  surviving  descendants  of  their 
deceased  father.  Held,  that  the  claim  for  dower 
should  have  been  made  a  ground  of  defence  in  the 
former  suit  by  the  plaintiffs  who  had  been  defend- 
ants    in    the     suit   for    partition,  and  that,  as  no 
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such  defence  had  been  set  up  in  that  suit,  the 
claim  in  respect  of  the  dower  debt  fell  within  the 
purview  of  expl.  II  to  s.  13  of  the  Code  of  Civil 
Procedure,  and  the  suit  was  barred,  not  only  as 
against  the  plaintiffs  to  the  former  suit,  but  as 
against  the  other  defendants  to  that  suit.  DosT 
Muhammad  Khan  v.  Said  Begum 

I.  L.  R.  20  All.  81 

63.   — Civil   Procedure 

Code  (Act  XIV  of  18S2),  s.  13,  expl.  II— Matter 
which  might  and  ought  to  have  been  made  ground 
of  defence  in  a  former  suit — Mortgage — Prior  and 
subsequent  mortgagees.  Held,  that  the  holder  of 
three  prior  mortgages  over  the  same  property,  who 
in  answer  to  suits  brought  by  the  holders  of  other 
mortgages  over  that  property  of  dates  subsequent 
to  his,  had  pleaded  his  rights  under  one  only  of  the 
mortgages  held  by  him,  was  barred  by  reason  of 
expl.  II  to  ?.  13  of  the  Code  of  Civil  Procedure  from 
afterwards  bringing  a  suit  for  sale  upon  one  of  the 
remaining  mortgages,  which  he  might  and  ought  to 
have  pleaded  as  an  answer  pro  tanto  to  the  suits 
of  the  other  mortgagees.  Mahabir  Prasad  Singh  v. 
Macnaghten,  I.  L.  R.  16  Calc.  682  :  L.  R.  16  I. 
A.  107  ;  Kameswar  Parshad  v.  Raj  Kumari  Ruttan 
Kuar,  1.  L.  R.  20  Calc.  79  :  L.  R.  19  I.  A.  234  ; 
Kailash  Mondul  v.  Baroda  Sundari  Dasi,  I.  L.  R. 
24  Calc.  711  ;  Sheosagar  Singh  v.  Sita  Ram  Singh, 
I.  L.  R.  24  Calc.  616  ;  and  Mata  Din  Kasodhan  v. 
Kazim  Husain,  I.  L.  R.  13  All.  432,  referred 
to.  Sri  Gopal  v.  Pirthi  Singh 

I.  L.  R.  20  All.  110 

64. . —  C»t;»7    Procedure 

Code  (Act  X  of  1877),  s.  13 — Ancestral  property 
— Partition — Omission  to  insist  on  property  being 
brought  into  hotchpot — Property  out  of  the  juris- 
diction— Subsequent  suit  for  partition.  The  three 
defendants,  G,  R,  and  K,  and  their  brother  M,  the 
grandfather  of  the  plaintiff,  were  members  of  one 
family  possessing  undivided  ancestral  property  con- 
sisting of  the  villages  of  B,  P,  and  S,  the  two 
former  being  situated  in  the  Poona  Zillah  and  the 
latter  in  the  Satara  Zillah.  In  1866  the  three  de- 
fendants (each  in  a  separate  suit)  sued  M  in  the 
Poona  Courts  for  partition  of  the  Tillages  of  B  and 
P.  They  in  their  plaints  alluded  to  the  village  of  S, 
stating  that  it  was  their  own  and  not  subject  to 
partition.  M  in  his  answer  contented  himself  with 
denying  the  right  to  partition  of  the  villages  of  B 
and  P,  and  made  no  claim,  in  the  alternative,  to  a 
share  in  the  ownership  of  S.  The  plaintiff,  the 
grandson  of  M,  now  sued  the  defendants  in  the 
Satara  Courts  for  partition  of  the  village  of  S,  con- 
tending that  he  was  not  concluded  from  so  doing  by 
the  former  proceedings  in  the  Poona  Courts.  Held, 
that  the  plaintiff's  claim  was  res  judicata,  and  that 
his  suit  was  concluded  under  the  provisions  of  the 
Civil  Procedure  Code  (Act  X  of  1877),  s.  13,  expls.  I 
and  II.  A  member  of  an  undivided  family,  suing 
his  co-parceners  for  partition  of  family  property, 
is  bound  to  bring  into  hotchpot  any  undivided 
property  in  his  own  possession,  in  order  that  there 
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may  be  a  complete  and  final  partition,  and  can- 
not claim  to  withhold  any  such  property  on  the 
ground  that  it  is  situated  without  another  jurisdic- 
tion. That  being  so,  the  plaintiff's  grandfather  M 
having  neglected  in  the  previous  suit  to  make  the 
exception  of  the  village  of  6  a  ground  of  defence, 
the  judgment  which  followed  involved  that  decision 
of  every  claim  of  title  upon  the  cause  of  action,  and 
must  be  taken  between  the  parties  as  amounting  to 
a  positive  adjudication  of  all  such  claims,  including 
the  claim  to  the  village  of  S.  Hart  Nakayan 
Bbahme    v.   Gakpatrav  Daji 

I.  L  11.7  Bom.  272 
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Civil    Procedure 


i^ode,  1877,  s.  13.  S  and  B  jointly  sued  N  for  the 
redemption  of  a  mortgage  of  an  8-anna  share  of 
a  village,  B  suing  as  the  purchaser  from  the  mort- 
gagor of  a  moiety  of  such  share.  N  did  not  in  de- 
fence of  such  suit  assert  a  right  of  pre-emption  in 
respect  of  such  moiety,  although  such  right  had  ac- 
crued to  him  on  its  sale  by  the  mortgagor  to  B.  S 
and  B  obtained  a  decree  in  such  suit,  and  the  mort- 
gage was  redeemed.  N  subsequently  sued  B  and 
bis  vendor  to  enforce  his  right  of  pre-emption  in 
respect  of  such  moiety.  Held,  that  it  was  incum- 
bent upon  N  in  the  former  suit  to  have  asserted  in 
defence  his  right  of  pre-emption  in  respect  of  such 
moiety,  inasmuch  as,  if  that  right  had  been  estab- 
lished, it  must,  so  far  as  B  was  concerned,  have 
proved  fatal  to  his  title  to  redeem  ;  and  that,  as  he 
had  not  done  so,  the  suit  to  enforce  his  right  of 
pre-emption  was  barred  by  the  provisions  of  s.  13 
of  Act  X  of  1877,  expl.  II.  Xaraik  Dat  r.  Bhairo 
BrKHSHPAL     .         .         .        I.  L.  E.  3  AIL  189 
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Code,  1S77,  s.  13.  B,  who  held  a  decree  for 
money  against  I,  caused  certain  property  to  be  at- 
t^icbed  in  execution  of  such  decree  as  the  property 
of  his  judgment-debtor.  M,  the  wife  of  /,  objected 
to  such  attachment,  claiming  such  property  as  her 
own.  Her  objection  was  disallowed,  and  she  conse- 
quently brought  a  suit  against  B  to  establish  her 
right  to  such  property.  She  died  while  that  suit  was 
pending,  leaving  by  will  such  property  to  her  sons. 
That  suit  proceeded  in  the  names  of  her  sons,  who 
claimed  such  property  under  such  will.  The  lower 
Courts  only  decided  in  that  suit  that  such  property 
belonged  to  if,  and  not  to  /,  and  it  was  therefore 
not  liable  to  be  sold  in  execution  of  B's  decree 
against  the  latt«r.  They  did  not  consider  the  ques- 
tion whether  M's  sons  were  entitled  to  such  pro- 
perty under  their  mother's  ■will.  In  second  appeal 
in  that  suit  B  contended  that  I,  as  heir  to  il, 
was  entitled  to  a  fourth  share  of  such  property,  and 
such  share  was  liable  to  be  sold  in  exe<?ution  of  such 
decree.  ATs  sons  did  not  contend  before  the  High 
Court  that  they  were  entitled  to  the  whole  of  such 
property  under  their  mother's  will  to  the  exclusion 
of  7.  The  High  Court  allowed  B's  contention.  B 
brought  a  fourth  share  of  such  property  to  sale  in 
execution  of  his  decree  and  purchased  it  himself. 
Thereupon  ir«  sons  sued  him  for  such  share,  claim- 
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ing  it  under  their  mother's  will.  Held,  that  their 
mother's  wiU.  was  a  matter  which  should  have  been 
made  a  ground  of  defence  by  ATs  sons  in  the  course 
of  the  trial  of  the  second  appeal  in  the  former  suit 
between  them  and  B,  and  that,  not  having  been  so 
made,  it  was  res  judicata  in  the  sense  of  s.  13, 
expl.  II,  Act  X  of  1877.  Sultax  Ahmad  v.  Maxtla 
Bakhsh  .         .         .  I.  li.  E.  4A1L21 


67. 


Relinqtiishment  of  part  of 


claim — Civil  Procedure  Code,  1SS2,  -s-s.  13  and  43 
— Dekkhan  Agriculturists'  Relief  Act,  XVII  of 
1879 — Mortgagor — Mortgagee — Suit  for  account 
merely — Subsequent  suit  for  possession.  WTiere 
there  has  been  a  suit  between  an  agriculturist  mort- 
gagor and  his  mortgagee  for  an  account  merely,  a 
subsequent  suit  for  possession  on  payment  of  the 
money  declared  to  be  due  is  barred,  under  either  s. 
13  or  s.  43  of  the  Code  of  Civil  Procedure.  BHAr 
Balaji  f.  Hari  Xixkaxtharv 

I,  L.  E.  7  Bom.  377 
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Code,  1S77,  ss.  13  and  43 — Right  of  karnavan  to  re- 
cover tarwad  property  in  possession  of  anandravan. 
A  kamavan  of  a  Malabar  tarwad,  having  the  right 
at  any  time  to  demand  restoration  of  the  property  of 
the  tarwad  in  the  hands  of  the  anandravan,  is  not 
debarred  by  s.  13  or  s.  43  of  the  Code  of  Civil  Pro- 
cedure from  bringing  a  second  suit  to  recover 
lands  in  the  wrongful  possession  of  an  anandra- 
van, either  by  the  fact  that  in  a  former  suit 
between  the  same  parties  the  kamavan  only  laid 
claim  to  some  of  the  lands  sued  for,  or  by  the 
fact  that  the  former  suit  was  dismissed  upon 
the  joint  petition  of  the  parties,  alleging  a  com- 
promise and  a  surrender  of  the  lands,  which,  as 
a  fact,  were  not  surrendered,  but  wrongfully 
retained      by   the    anandravan.     Ubamkumarath 

KaXXAX        NaYAB      v.        URAMKrUARATH        TeXJTJ 

Natab  .         .         .  I,  L.  E.  5  Mad,  1 


69. 


Question      not     decided — 


Hindu  widow,  power  of,  to  bind  reversioners — Chur 
land — Jungleburi  tenure.  R,  a  Hindu  widow, 
granted  a  jungleburi  tenure  to  certain  tenants  in 
respect  of  a  chur  belonging  to  her  husband's  estate. 
An  amulnama  was  granted  to  the  tenure  signed  by  a 
karpardaz  of  -R  in  respect  of  the  tenure.  R  died  in 
January  1861,  and  was  succeeded  by  J  and  P,  two 
daughters,  the  last  of  whom  died  on  the  31st  Decem- 
ber 1880.  On  her  death,  the  grandsons  succeeded 
to  the  estate.  On  R's  death,  J  and  P  got  possession 
of  all  estate  papers,  and  amongst  them  a  dowl 
granted  by  the  tenants  in  return  for  the  amul- 
nama. In  1865  proceedings  were  taken  by  the 
t-enants  to  obtain  kabulyats  on  the  footing  of 
those  documents  which  proceedings  came  to  an 
end  in  1868.  In  1873  J  and  P  instituted  suits 
against  the  tenants,  alleging  the  amulnama  and 
dowl  to  be  forgeries  and  seeking  to  enhance  the 
rents  payable  to  them  a^  well  as  to  have  it  declared 
that  ^'•«  act«  did  not  bind  them.  In  these  suits 
it  was  found  that  J  and  P  had  all  along  been 
aware  of  the  claim  made  by  the  tenants  that  they 
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held  a  permanent  tenun ,  and  the  suits  were 
dismissed  on  the  ground  that  it  was  too  late  for  J 
and  P,  after  the  lapse  of  twelve  years  from  i?'« 
death,  to  raise  the  question.  In  1884  D,  a  receiver, 
instituted  a  suit  in  the  names  of  the  grandsons  to 
eject  the  tenants  on  amongst  other  grounds 
that  the  grandsons  (reversioners)  -were  not  bound 
by  B's  acts,  and  that  the  jungleburi  tenure  was 
not  binding  on  them  ;  that  the  tenants  were 
middlemen  and  had  no  right  of  occupancy  ;  that 
at  all  events  the  plaintifis  were  entitled  to  rent 
on  the  area  of  land  then  held  by  the  defendants, 
as  there  had  been  large  accretions  to  the  amount 
covered  by  the  amiilnama  and  dowl.  The  defend- 
ant, amongst  other  things,  pleaded  re^  judicata, 
and  that  R  had  the  power  to  grant  the  jungleburi 
tenure  so  as  to  bind  the  reversioners.  Held,  that 
the  suit  was  not  barred  by  res  judicata,  as  in  the 
suits  brought  by  J  and  P  the  question  of  whether 
R's  acts  bound  the  reversioners  was  never  decided. 
Drobomoyi  Gupta  v.  Davis 

I.  L.  R.  14  Calc.  323 


70. 


Specific     performance — De- 


cree in  favour  of  plaintiff — Rectification  of  decree 
on  application  of  defendant — Motion  to  set  aside 
decree  dismissed — Subsequent  application  to  rectify 
decree.  The  plaintiff  sued  in  1877  for  specific  per- 
formance of  an  agreement,  dated  27th  September 
1871,  by  which  certain  landed  properties  wore  to  be 
divided,  as  specified  in  the  agreement,  between 
them  and  the  defendant^.  The  case  came  on  for 
hearing  on  the  13th  September  1878.  The  defend- 
ant did  not  appear,  and  a  decree  ex  parte  was 
made,  which  declared  that  the  plaintiffs  were 
entitled  to  have  the  agreement  of  the  27th 
September  1871  specifically  performed,  and  re- 
ferred the  suit  to  the  Commissioner  for  the  pre- 
paration of  conveyances,  etc.  The  decree  was 
sealed  on  the  9th  October  1878.  No  further  steps 
were  taken  by  anv  of  the  parties  for  six  years, 
and  in  September  1884  the  matter  was  first 
brought  before  the  Commissioner.  He  then  direct- 
ed the  defendants  to  lodge  with  him  all  the 
title-deeds  of  the  properties  which  by  the  agree- 
ment were  to  go  to  the  plaintiff  as  their  share.  The 
defendants  thereupon  applied  th,tt  the  plaintiffs 
should  be  directed  to  lodge  the  title-deeds  of  the 
properties  whicli  by  the  agreement  were  to  go 
to  them,  but  the  Commissioner  refused  to  make 
this  order,  being  of  opinion  that  he  was  not 
authorized  to  do  so  under  the  decree  which  con- 
tained no  direction  to  him  in  respect  thereof. 
The  defendants  on  the  10th  November  1884  gave 
notice  to  the  plaintiffs  that  they  would  apply  to 
the  Court — (i)  "  to  set  aside  or  vary  its  order  of 
the  1,3th  September  1878  so  far  as  it  related  to  the 
lodging  of  title-deeds,  etc.  ;  (ii)  to  appoint  a 
receiver  of  certain  properties  mentioned  in  the 
rgreement  ;  (iii)  to  order  the  plaintiffs  to  deliver 
up  to  the  defendants  the  properties  which  belonged 
to  their  share  under  the  agreement ;  (iv)  to  order 
cetain    accounts  to  be  taken."     This  motion  was 
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not  brought  on  until  the  10th  September  1885, 
on  which  day  it  was  dismissed  with  costs,  the  Judge 
holding  that  the  defendants  had  not  shown  suffi- 
cient cause  to  justify  the  setting  aside  of  the  decree 
under  s.  108  of  the  Civil  Procedure  Code  (Act  XIV 
of  1882).  The  plaintiffs  having  still  kept  possession 
of  certain  of  the  properties  which  by  the  agreement 
were  to  go  to  the  defendants,  notice  was  given 
by  the  defendants  to  the  plaintiffs  on  the  28th 
April  1887  that  they  would  apply  to  the  Court  for 
an  order  that  the  plaintiffs  should  perform  their 
part  of  the  agreement  of  the  27th  September  1871, 
so  far  as  it  remained  unperformed  by  them,  by 
giving  up  to  the  defendants  possession  of  certain 
properties  and  by  accou:  ting  for  the  rents  thereof, 
etc.,  etc.  At  the  hearing  of  th  s  motion,  counsel  for 
the  defendants  asked  that  the  decree  should  be 
rectified  by  directing  that  the  agreement  should 
be  specifically  performed  by  the  plaintiffs  and 
defendants  respectively.  The  defendants  contend- 
ed that  the  application  was  barred  by  lapse  of 
time,  and  that  the  question  was  res  judicata  by  the 
order  of  the  10th  September  1885.  Held,  also,  that 
the  motion  ^\■as  not  res  judicata  by  reason  of  the 
previous  order  of  the  10th  September  1885. 
Although  the  notice  of  motion  then  servfed  by  the 
defendants  (,n  the  plaintiffs  included  matters  in 
respect  of  which  the  defendants  sought  relief  by 
their  present  application,  the  Judge  in  making  the 
order  dealt  with  them  as  ancillary  to  the  first  and 
main  point  raised  in  that  motion,  niz.,  the  defend 
ants'  right  to  set  aside  the  decree  under  s.  108  of 
the  Civil  Procedure  Code  (Act  XIV  of  1882). 
Having  decided  that  point  against  them,  he  did 
not  really  consider  the  other  points  at  all,  and 
did  not  adjudicate  upon  them,  and  therefore  the 
present  application  in  respect  of  these  matters 
was  not  res  judicata.  Karim  Mahomed  Jamal  v. 
Rajooma     '.         .         .      I.  L.  R.  12  Bom.  174 

71.  Suit  for  specific  perform- 
ance of  a  contract  of  sale  and  to  execute  a 
sale  deed — Civil  Procedure  Code,  1882,  s.  13, 
expl.  2- — Sale-deed  subsequently  executed  by  the 
Court  under  s.  2(^2  of  the  Civil  Procedure  Code. — Suit 
on  sale-deed  to  recover  possessson.  The  plaintiff, 
claiming  specific  performance  of  a  contract  of 
sale,  sued  the  defendant  to  compel  him  to  execute  a 
deed  of  sale  alleging  that  he  had  paid  the  pui  chase- 
money  to  the  defendant  and  had  obtained  posses- 
sion, but  was  subsequently  dispossessed.  The 
plaintiff  had  claimd  the  value  of  the  standing 
crop  or  damages  for  the  same.  The  Court  found 
that  the  plaintiff  had  paid  the  purchase-money, 
but  had  not  got  possession,  and  ordered  defendant 
to  execute  a  deed  of  sale.  On  failure  of  the 
defendant  to  do  so,  the  Court  executed  a  deed 
of  .'ale  in  plaintiff's  favour  under  s.  262  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882).  The 
plaintiff  thereupon  brought  the  present  suit  to 
recover  possession  on  the  strength  of  the  deed 
of  sale.  Defendant  pleaded  that  this  second  suit 
was  barred  under  s.  13  of  the  Civil  Procedure 
Code.     Held,  that  the  suit  was  not  barred  by  s.  13, 
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and  thdt  expl.  2  of  that  section  was  not  applicable, 
because  the  object  of  that  explanation  would  seem  to 
be  to  compel  the  plaintlti  to  rely  on  all  grounds 
which  were  open  to  him  in  support  of  the  claim 
made  by  his  plaint,  which  in  the  first  suit  was 
confined  to  obtainirg  a  regular  deed  of  sale. 
Nathu  Paxdu  v.  Budhu  Bhik-\ 

I.  L.  E.  18  Bom.  537 


72. 


Substantial    matters      in 


issue  decided  in  a  former  suit — Civil  Pro- 
cedure Code,  8.  13 — Right  of  shebaitship  of  a  family 
deb-sheba  under  a  will.  A  testator,  who  died  leaving 
widows  and  a  daughter,  also  three  surviving  brothers 
bequeathed  all  the  residue,  after  certain  legacies, 
of  his  acquired  estate,  to  maintain  the  worship  of 
a  family  deity,  appointing  his  three  brothers  and 
his  eldest  widow  to  be  shebaits,  and  providing 
that  "  the  family  of  us  five  brothers  shall  be 
supported  from  the  prosad,  '  offerings  to  the 
deity.'  "  One  or  other  of  the  brothers  then  for 
some  years  managed  the  estate  as  shebaits,  and 
the  survivor  of  them  was  succeeded  by  his  son 
one  of  the  defendants  in  the  present  suit,  which 
was  brought  by  the  testator's  only  daughter  as 
heiress  to  his  estate,  claiming  that  the  Court 
should  determine  "  those  provisions  which  were 
valid  and  lawful,  and  those  which  were  invalid  and 
illegal."  She  claimed  possession  and  an  account, 
and  also  to  be  the  shebait.  In  a  previous  suit  the 
present  shebait  had  obtained  a  decree,  to  which 
the  daughter,  now  plaintiff,  was  a  party  defend- 
ant, affirming  the  validity  of  the  will  and  the  rights 
of  the  members  of  the  family  to  be  maintained 
under  it.  Held,  that  the  question  of  the  validity  of 
all  the  provisions  of  the  will  having  been  substan- 
tially decided  in  the  decree  in  the  former  suit, 
which  pronounced  that  the  vri\\  was  wholly  valid, 
passing  the  entire  estate  of  the  testator  to  the 
debsheba  and  maintaining  the  rights  of  members 
of  the  family  under  the  will,  this  suit  was  barred 
under  s.  13  of  Act  X  of  1877  as  to  all  but  the 
claim  to  be  shebait.  Kamixi  Devi  r.  Asutosh 
MiTKERji.     Asutosh  Mukeeji  r.  Kamixi  Debt 

I.  L.  K.  16  Calc  103 
li.  B.  15  I.  A  15  9 


73. 


Estoppel    by     judgment — 


Civil  Procedure  Code  (Act  XIV  of  1SS2),  s.  13— Act 
IX  of  1S4T — Alluvion.  To  apply  the  law  of  estop- 
pel by  judgment,  stated  in  s.  6  of  Act  XII  of 
1879  and  in  s.  13  of  Act  XIV  of  1882,  it  must  be 
seen  what  has  been  directly  and  substantially  in 
issue  in  the  suit  and  whether  that  has  been  heard 
and  finally  decided,  for  which  purpose  the  judgment 
must  be  looked  at.  The  decree  is  us'jsally  insuffi- 
cient for  showing  this,  as,  according  to  the  Code, 
it  only  states  the  relief  granted,  if  any,  or  ether 
disposal  of  the  suit,  without  the  ground  of  decision 
and  without  affording  information  as  to  what  may 
have  been  in  issue  and  decided.  The  suit  was 
to  establish  a  right  to  land,  and  for  possession, 
against  two  defendants,  who  alleged  their  rights 
retrospectively.      The    claimant    had     previously 
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obtained  a  decree  against  one  of  the  defendants, 
and  in  that  decree  the  land  now  claimed  had  been 
excepted.  Held,  that  the  matter  now  in  issue, 
not  having  been  directly  and  substantially  in 
issue  in  the  prior  suit,  the  present  suit  was  not 
barred  under  s.  13,  Act  XIV  of  1882,  Civil 
Procedure  Code.  Kali  Kbishxa  Tagoke  v.  Sec- 
retary OF  State  for  Ixdia 

I.  LB.  16  Calc.  173 
Ij.  B.  15  I.  A 186 


74. 


Eeference      to      previous 


judgment  to  explain  decree — Title  of  near- 
est reversioner.  In  a  prior  suit  a  decree  of  the  High 
Court  awarded  to  the  plaintiff  the  substantial 
relief  claimed  by  him  as  reversionary  heir  entitled  to 
inherit  after  the  mother  of  the  last  male  o\vner,  then 
deceased,  she  holding  her  limited  estate  in  the  pro- 
perty ;  and  the  decree  declared  that  certain  aliena- 
tions made  by  her  were  invali^i  against  the  reversion- 
ary heir.  In  the  present  suit  the  same  plaintiff,  as 
nearest  reversioner,  claimed  possession  of  the  pro- 
perty from  the  daughter  of  the  mother,  the  latter 
havkig  died  since  the  prior  suit  ;  the  daughter  alleg- 
ing title  through  her  : — Held,  that  the  judgment  in 
the  prior  suit  was  admissible,  and  ought  to  be 
examined  in  the  present  suit,  in  order  to  see  what 
that  suit  decided  as  to  the  reversioner's  title.  Kali 
Kri.oTina  Tagorev.  Secretartj of  State  for  India,  L.  B. 
151.  A.  1S6  :  I.  L.  R.  16  Calc.  173.  referred  to  and 
followed.  The  judgment  showed  that  the  question 
whether  the  plaintiff  was  the  nearest  reversioner, 
having  been  raised  in  the  prior  suit,  had  been 
finally  determined  in  the  affirmative,  and  this  was 
sufficient  proof  of  his  title  in  the  present  suit. 
Lakshmi  Ka>taiyammi  r.  Infaxti  Rajagopal 
Riu  .         .        I.  L.  B.  21  Mad.  344 

li.  B.  25  L  A.  102 
2  C.  W.  N.  337 

75.  Suit  for  redemption— Z)err€e 

for  redemption  without  proviso  for  foreclosure  of 
payment  within  a  fixed  time — Subsequent  suit  by 
mortgagee  for  sale — Civil  Procedure  Code  (Act  XIV 
of  18S2),  s.  13,  expl.  II.  A  decree  for  redemption 
which  does  not  provide  for  payment  of  the  mort- 
gage-debt within  a  fixed  time,  or  for  foreclosure 
in  case  of  default,  operates  of  itself  as  a  fore- 
closure decree,  if  not  executed  within  three  years, 
after  such  a  decree  is  passed,  it  is  not  c  pen  to  the 
mortgagee  to  file  a  suit  to  recover  the  mortgage- 
money  by  sale  of  the  mortgaged  property,  his 
right  of  sale  being  barred  under  s.  13,  expl.  IT, 
of  the  Code  of  Civil  Procedure.  On  12th  November 
1883  A  obtained  a  decree  for  redemption  on  pay- 
ment of  a  certain  sum  of  money  to  B  (the  mort- 
gagee). The  decree  contained  no  direction  as  to 
foreclosure  or  as  to  the  time  within  which  the  pay- 
ment was  to  be  made.  On  26th  November  1884 
B,  the  mortgagee,  sued  to  recover  the  mortgage- 
debt  by  sale  of  the  property  mortgaged.  On  8th 
April  1885  A  paid  into  Court  the  sum  directed  to 
be  paid  by  the  redemption  decree.  B  refused  to 
accept  the  payment,  and  insisted  upon  his  right  of 
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sale.  Held,  that  the  mortgagee  having  neglected 
to  obtain  a  provision  for  sale  in  the  redemption 
suit,  as  he  might  and  ought  to  have  done,  if  he 
wished  to  preserve  the  right  of  sale  that  right 
must  be  held,  under  expl.  II  of  s.  13  of  the  Code 
of  Civil  Procedure,  to  have  been  a  matter  directly 
and  substantially  in  issue  in  the  former  suit,  and 
to  have  been  in  effect  negatived  by  the  judgment. 
Maloji  v.  Sagaji        .       I.  li.  R.  13  Bom.  567 


76. 


Rival    suits    for    pre-emp- 


tion— Each  pre-emptor  made  defendant  in  the  other's 
suit — Suits  tried  together,  but  decided  by  separate 
decrees — Decree  allowing  pre-emption  in  one  case  only 
on  condition  of  default  by  other  pre-tmptors — Finality 
of  decree  in  superior  pre-emptor  s  suit — Appeal  by 
inferior  pre-emptor  in  his  own  suit — Appellate  Court, 
power  of,  to  alter  decree  so  as  to  affect  superior  pre- 
emptor' s  right.  In  two  rival  suits  for  pre-emption 
each  pre-emptor  was  made  a  defendant  in  the 
other's  suit.  The  suits  were  tried  together  upon 
the  same  evidence,  and  were  disposed  of  by  a  single 
judgment,  but  by  separate  decrees.  In  one  of 
the  suits  the  pre-emptor  obtained  a  decree  in  the 
terms  of  s.  214  of  the  Civil  Procedure  Code.  In 
the  other,  the  pre-emptor  obtained  a  decree, 
subject  to  the  condition  that,  in  the  event  of  the 
first  pre-emptor,  failing  to  execute  his  decree,  the 
second  pre-emptor  should  be  entitled  to  execute  it. 
The  decree  in  the  first  suit  was  not  appealed,  and 
became  final.  The  second  pre-emptor  appealed 
from  the  decree  in  his  own  suit,  upon  the  grounds 
that  the  amount  ordered  to  be  paid  was  excessive, 
and  that  the  first  pre-emptor  had  lost  his  right, 
and  the  decree  in  the  second  suit  should  not 
have  been  made  subject  to  the  condition  above 
stated.  Held,  that,  the  appellant,  if  he  desired  to 
get  rid  of  the  decision  regarding  the  first  pre- 
emptor's  preferential  right,  should  have  appealed 
against  the  first  pre-emptor's  decree,  but  that, 
that  decree  having  become  final,  the  question 
between  the  two  pre-emptors  could  not  be  re- 
opened on  appeal  from  the  second  pre-emptor's 
decree.     Chajjtj   v.    Shed   Sahai 

I.  L.  R.  10  All.  123 

77,   Issue  as  to  proprietorship 

of  lands — Suit  as  to  title  to  iva-'^te  lands — Subse- 
quent suit  as  to  right  to  cultivated  lands.  In  a  suit 
by  A,  the  inamdar,  against  B,  the  khot  of  a  certain 
village,  it  was  decided  that  A  was  the  proprietor 
of  the  forest  or  waste  lands  attached  *o  the  village. 
Held,  that  this  decision  did  not  operate  as  res  judi- 
cata between  A  and  B  so  as  to  estop  D  in  a  subse- 
quent suit  for  setting  up  a  proprietary  title  as 
against  A  to  the  cultivated  lands  in  the  village. 
MoRO  Abaji  v.  Narayan  Dhokdbhat  Pitre 

I.  li.  R.  11  Bom.  325 


78. 


Suit  in  respect  of  different 


portion  of  joint  family  property — Material 
issue  in  former  suit.  In  1876  the  plaintiffs,  alleging 
a  partition  of  the  family  estate  in  1864,  sued  their 
uncle  (father  of  the  present  defendants)  to  recover 
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their  share  of  the  rent  of  a  certain  piece  of  land 
which  had  formed  part  of  the  family  estate.  The 
plaintiffs  relied  in  that  suit  upon  a  memorandum  or 
agreement  of  partition  executed  in  1864.  The 
defendant  in  that  suit,  however,  contended  that 
the  family  was  still  joint,  and  that  the  plaintiff 
could  not  claim  a  share  of  any  particular  piece  of 
land,  but  must  sue  for  partition  of  the  whole  pro- 
perty. At  the  hearing  of  that  suit  an  issue  was 
raised  as  to  whether  partition  had  taken  place. 
The  Court  found  in  the  affirmative  and  awarded 
the  plaintiff's  claim.  In  the  present  suit  the 
plaintiffs  sued  the  defendants  (the  sons  of  the 
defendants  in  the  former  suit)  to  recover  posses- 
sion of  certain  property  which  they  alleged  formed 
part  of  the  share  a\\'arded  to  them  at  the  partition 
of  1864,  but  of  which  they  had  been  dispossessed 
by  the  defendants  in  1873.  The  defendants  denied 
that  there  had  been  any  partition  of  the  family 
property.  Held,  that  the  question  of  partition  was 
res  judicata  and  could  not  be  raised  again  by  the 
defendants.  The  question  had  been  directly  and 
substantially  in  issue  in  the  former  suit.  No  doubt, 
the  dispute  in  that  suit  was  as  to  a  different  piece 
of  land,  but  there  was  no  allegation  that  that  land 
was  held  on  any  different  tenure  to  the  land  now  in 
suit.  The  plaintiffs  there  as  now  alleged  that  there 
had  been  a  partition,  and  that  they  had  a  separate 
share.  The  defendants  there  contended,  as  the 
defendants  now  contended  that  there  was  no  parti- 
tion, and  that  the  family  estate  was  joint.  The 
decree  in  that  suit  depended  on  that  issue,  and  where 
the  decree  depends  on  an  issue,  the  finding  on  that 
issue  is  binding  as  res  judicata.  The  status  of  the 
famil}',  having  been  thus  tried  and  determined  in  the 
former  suit,  was  binding  on  the  parties  in  subsequent 
suits.  AxANTA  Balacharya  v.  Damodhar  Mak- 
TJND  .         .         .       I.  li.  R.  13  Bom.  25 


79, 


Suit    by    a    woman  for  a 


share  of  property  alleging  herself  to  be  A's 
widow — Prayer  for  declaration  of  her  marriage  to  A 
— Denial  of  her  marriage  to  A  by  defendant — Arbi- 
tration— Award  of  a  certain  sum  in  satisfaction  of 
plaintiff's  claim— Decree  on  award — No  declaration 
as  to  her  marriage — Subsequent  suit  by  her  as  widow 
—Release—Civil  Procedure  Code  (XIV  of  1882),  s. 
13.  The  plaintiff  F  in  this  suit  alleged  that  both 
she  and  the  defendant  A  had  been  the  wives  of  one 
H,  a  Cutchi  Memon  Mahomedan,  who  died  intestate 
in  1878,  leaving  them  his  widows  and  other  members 
of  his  family  him  surviving.  The  plaintiff  had 
a  daughter  named  M.  Both  plaintiff  and  defend- 
ant had  since  H's  death  filed  separate  suits, 
in  which  they  respectively  claimed  parts  of  his 
estate.  In  1879  the  defendant  had  filed  a  suit 
(No.  616  of  1879)  against  the  executors  of  her  father- 
in-law's  will  to  recover  certain  money  belonging  to 
her  husband.  She  obtained  a  decree,  and  the  suit 
was  referred  to  the  Commissoner  to  make  enquiries. 
In  1882  the  present  plaintiff  F  and  her  daughter  M 
filed  a  suit  (No.  227  of  1882)  against  the  present  de- 
fendant A,  claiming  a  share  of  the  estate  of  her 
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deceased  husband  H.  In  that  suit  she  alleged  that 
she  had  been  la\vfully  married  to  H  and  ever  since 
cohabited  with  him,' and  that  her  child  3/  was  his 
legitimate  daughter  ;  and  she  prayed,  inter  alia, 
for  declaration  that  she  was  the  lawful  wife,  and 
that  M  was  the  lawful  daughter  of  H.  In  the  writ- 
ten statement  filed  by  A  in  that  suit,  she  alleged 
that  F  was  not  the  lawful  wife  of  H,  but  only  his 
kept  mistress,  and  she  denied  that  F  was  entitled 
to  a  share  in  his  property.  On  the  3rd  May  1882, 
an  order  of  reference  was  made  by  which  both  the 
above  suits,  viz..  No.  616  of  1879  and  No.  227  of 
1882,  "  and  all  matters  in  difference  therein  "  were 
by  consent  of  all  parties  thereto  referred  to  arbi- 
tration. The  arbitrators  were  the  respective  at- 
torneys of  the  parties.  Awards  were  duly  made, 
and  on  the  1st  October  1883  decrees  were  passed 
in  both  suits  in  accordance  with  the  said  awards. 
By  the  decree  and  award  in  suit  No.  227  of  1882 
F  was  to  be  paid  by  A  a  sum  of  R 55,000  in  full 
satisfaction  of  all  the  claims  of  F  and  her  daughter 
M  upon  the  estate  of  H,  the  rest  of  the  estate 
being  declared  the  sole  property  of  A.  The 
material  part  of  the  decree  was  as  follows  :  "  This 
Court  doth  by  consent  pass  judgment  according 
of  the  said  award  ,  .  .  .  and  doth  order 
that  the  said  A  do  pay  for  the  said  F  to  her 
attorneys,  Messrs.  Tyabji  and  Dhyabhai,  within 
seven  days  after  the  date  of  this  decree,  the  sum  of 
R55,000  in  full  settlement  of  all  and  singular  the 
claims  and  claim  of  the  said  F  and  3/  or  either  of 
them  against  or  upon  the  estate  of  the  said  H  what- 
soever and  whatsoever  .  .  .  and  doth  declare  that 
upon  the  payment  of  the  said  sum  of  R  55,000  by 
the  said  A  to  the  said  F  as  aforesaid,  all  claims 
whatsoever  of  the  said  F  and  3/  or  either  of  them 
upon  the  estate  of  the  said  H  in  the  hands  of  any 
person  whatsoever  or  upon  the  said  A  as  heir  of  the 
said  H  personally  or  other^%-ise  howsoever,  shall  be 
considered  to  have  been  fully  satisfied  by  the  said  A 
and  absolutely  waived  for  ever  by  the  said  F  and  3/  ; 
and  both  further  declare  that  the  said  A  is  entitled 
absolutely  to  all  the  rest  of  the  estate  and  effects  of 
the  said  H  as  her  sole  property  as  against  the  said 
F  and  3/."  The  defendant  J  "in  1882  also  filed  an- 
other suit  -(No.  198  of  1882)  against  her  father-in- 
law's  executors,  and  recovered  certain  ornaments 
which  she  alleged  to  be  her  stridhan.  In  October 
1886  A  married  again,  and  in  December  1887  F 
filed  the  present  suit  against  her,  alleging  that  by 
the  law  and  custom  of  Cutchi  Memons  A  had  by 
reason  of  such  second  marriage  forfeited  all  rights 
and  interests  to,  and  in  the  property  of,  her  first  hus- 
band H,  and  also  to  the  ornaments  which  she  had 
recovered  in  the  last-mentioned  suit,  and  she  claim- 
ed that  the  said  property  and  ornaments  now 
belonged  to  her  (F)  as  sole  surviving  widow  of  the 
said  H.  She  prayed  for  a  declaration  that  A  had 
by  her  second  marriage  forfeited  her  right  to  the  said 
property  and  ornaments,  and  that  she  (the  plaintiff) 
was  now  entitled  thereto  ;  that  the  defendant  might 
be  ordered  to  deUver,  etc.,  etc.  The  defendant  A 
filed  a  written  statement  in  which  {inter  alia)  she 
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contended  that  the  plaintiff  was  never  the  wife  of  Hr 
but  had  been  merely  his  kept  mistress  ;  that  in  suit 
No.  227  of  1882  she  (the  defendant)  had  denied  that 
the  plaintiff  F  was  the  widow  of  H  ;  that  the  award 
and  decree  in  that  suit  were  not  made  upon  the  basis 
I  of  her  {F's)  being  such  widow,  and  she  (the  defend- 
!  ant)  submitted  that  the  said  award  and  decree 
were  a  bar  to  the  present  suit.  It  was  contended 
'  for  the  defendant  (i)  that  the  plaintiff  had  in  the 
I  former  suit  prayed  for  a  declaration  that  she  had 
'  been  the  lawful  wife  of  H  ;  that  the  decree  in  that 
•  suit  contained  no  such  declaration,  and  that  her 
prayer  must  therefore  be  taken  to  have  been  refused 
imder  s.  13  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882),  and  that  she  was  consequently  not  now 
entitled  to  sue  as  his  widow — her  claim  to  be  his 
widow  being  res  judicata  ;  (u)  that  the  decree  in  suit 
No.  227  of  1882  expressly  declared  that  the  R55,000 
awarded  to  the  plaintiff  by  that  decree  was  in  full 
settlement  of  aU  her  claim  ;  and  that  she  was  there- 
fore precluded  from  claiming  against  the  estate  in 
any  possible  contingency  ;  and  that  therefore  the 
defendant's  re-marriage  gave  her  no  right  to  sue ; 
(iii)  that  the  latter  part  of  the  decree  amounted  to  a 
release  and  assignment  by  the  plaintiff  F  to  the 
defendant  of  all  her  (the  plaintiff's)  right  to  the  pro- 
perty in  question.  Held,  that  the  status  of  the 
plaintiff  as  widow  of  H  was  not  res  judicata.  The 
question  of  the  plaintiff's  marriage  with  H  had  not 
been  controverted  before  the  arbitrators  and  finally 
decided  in  a  manner  sufficient  to  establish  res 
judicata.  An  award  can  only  operate  as  an  estoppel 
in  respect  of  questions  properly  brought  before 
and  considered  bv  the  arbitrators.  Expl.  Ill  of 
s.  13  of  the  Civil  Ptocedure  Code  (Act  XIV  of  1882) 
does  not  apply  where  the  Court  is  silent  on  a  head 
of  relief  only  claimed  as  ancillary  to  the  main 
relief,  and  which  by  implication  is  rather  granted 
than  refused.  It  onh-  applies  where  the  Court  is 
silent  on  an  independent  head  of  relief  claimed  and 
duly  controverted.  But  held,  that  the  award  and 
release  contained  in  the  decree  constituted  a  bind- 
ing agreement,  by  which  the  plaintiff  F  for  the  sum 
of  R 55,000  waived  all  her  rights  against  A,  including 
the  claim  meuie  in  the  present  suit,  which  existed  at 
the  time  of  the  award  as  a  present  right  dependent 
on  a  contingency,  and  the  suit  therefore  should  be 
dismissed.     Fatmabai  r.  Aishabai 

I.  li.  R.  12  Bom.  454 

Held,  on  appeal,  affirming  the  decision  of  Scott, 
J.,  that  the  present  suit  was  not  barred  under  s.  13 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882)  by 
reason  of  the  former  suit  No.  227  of  1882.  Although 
F  litigated  in  the  former  suit  as  widow  of  ^  as  she 
did  in  the  present  suit,  the  matters  "  substantially 
in  issue  "  in  the  two  suits  were  quite  distinct.  In 
the  former  suit  she  claimed  her  share  in  the  estate  of 
H  as  one  of  his  lawful  heirs  entitled  to  succeed  to 
him  on  his  death.  In  the  present  suit  her  claim  was 
based  on  a  subsequent  event,  by  reason  of  which  she 
contended  that  A^s  share  was  by  law  and  custom 
forfeited,  and  reverted  to  the  estate  of  H.  Held 
also  (affirming  the  decision  of  Scott,  J.),  that  th© 
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status  of  plaintiff  as  widow  of  H  was  not  res  judi- 
mtu.  The  plaint  in  suit  No.  227  of  1882,  no  doubt 
asked  for  a  declaration  that  she  was  the  widow  of 
H,  and  no  such  declaration  had  been  made.  But 
the  declaration  was  not  sought  for  by  way  of  specific 
rehef ,  but  simply  as  the  ground  for  the  real  and  sub- 
stantial relief  to  obtain  which  the  suit  was  instituted, 
w'z.,  the  payment  by  A  of  F^s  share  of  tPs  estate. 
Expl.  Ill  of  s.  13  was  not  intended  to  apply  to  such 
a  case.  Held  (reversing  the  decision  of  Scott,  J.), 
that  the  declaration  in  the  former  decree,  that  the 
R  55,000  were  paid  to  the  plain tifE  in  full  settlement 
of  all  her  claims  upon  the  estate,  did  not  bar  the 
present  suit.  The  words  of  the  award  and  decree 
were  to  be  read  with  reference  to  the  character  in 
which  the  parties  were  litigating  as  widows  of  the 
deceased  //  claiming  to  succeed  to  his  property  on 
bis  death.  Such  general  language  was  to  be  con- 
trolled by  the  circumstances  of  the  case.  Upon  the 
proper  construction  of  the  award  there  was  no  such 
clear  intention  shown  to  include  in  the  settlement  a 
contingent  claim  of  the  special  nature  now  made  as 
to  preclude  the  plaintiff  from  setting  it  up  in  the 
present  suit.     Fatmabai  v.  Aishabai 

I.  L.  R.  13  Bom.  242 


80. 


Claim,  in  part  included  in 


former  suit    which    was    dismissed— CiVjZ 

Procedure  Code,  ss.  13,  42,  43,  and  212—Rejerence  to 
'pleadings   and   judgment   to    explain   decree — Omis- 
sion   of    portion    of    claim    in   former    suit — Mesne 
profits— Oudh   Rent   Act    (XIV   of   1S6S),    s.    111. 
That  a  claim  has  been  included  in  a   previous  suit 
without  its    having  been  directly  and  substantially 
put  in  issue  and  decided,  does  not  upon  the  dismissal 
of  that  suit  preclude  a  subsequent  suit  upon  it.     A 
consent  decree  of  1873  decided  that  alluvial  land 
belonged  to  the  plaintiff's  village  Sipah.     The  area 
was  judicially  determined  in  1876  on  a  map  of  1874, 
but  actual  possession  was  not  obtained   from   the 
defendant,  who  owned  villages  on  the  opposite  side 
of  the  river.     The  decree-holder  in  1877  included  a 
claim  for  part  of  the  same  land  in  a  suit  for  an 
accretion  to  another  of  his  riparian  villages,  Khasa- 
pur,  and  the  latter  suit  was  wholly  dismissed.     To 
■get  jwssession  of  the  land  decreed  in  1873,  he  then 
hrought  rent-suits  against  two  tenants  upon  it,  the 
defendant  intervening  imder   s.    Ill   of   the   Oudh 
Rent  Act,  1868.     Both  the  rent-suits  were  dismissed  ; 
and  according  to  the  right  reserved  in  the  latter 
section  the  plaintiff,  to  establish  his  title  in  a  com- 
petent Court,  brought  the  present  suit,  including 
in  it  the  land  which  he  had  made  part  of  his  claim  in 
the  dismissed  suit  of  1877.     Held,  on  the  question 
whether  the  dismissal  of  the  suit  of    1877  precluded 
a  further  suit  for  that  part  of  the  land  which  had 
been  included  in  it,  that  it  did  not,  and  that  s.  13 
of  the  Civil  Procedure  Code  was  inapplicable.     The 
pleadings  and  judgment  in  the  suit  of  1877  were 
referred  to,  showing  that  what  belonged  to  Sipah 
had  not  been  in  issue,  and  that  nothing  respecting 
it  had  been  heard  or  decided.     Held,  also,  as  to  the 
rest  of  the  land  claimed  in  this  suit,  that  there  was 
DO  bar  on  account  of  its  omission  from  the  euit  of 
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1877.  As  to  mesne  profits,  it  would  have  been  open 
to  the  High  Court  to  direct  an  enquiry  under  s.  212 
of  the  Civil  Procedure  Code.  Jagatjit  Singh  v. 
Saeabjit  Singh     .         .       I.  L.  R.  19  Calc.  157 

L.  R.  18  I.  A.  165 


81. 


-  Suit  for  land  identical  with 


land    given   in    previous    decree— Proo/    of 

identity  where  decree  did  not  specify  boundaries — 
Long  possession.  The  proprietary  possession  of 
alluvial  land  was  claimed  upon  the  averment  that, 
having  been  gained  as  an  accretion  to  the  plaintiff's 
village,  it  had  been  wrongly  excluded  from  settle- 
ment with  the  latter,  in  consequence  of  a  prior  decree 
which,  however,  had  not  decreed  the  land  to  the 
defendants,  as  they  alleged  it  to  have  done.  In 
pursuance  of  that  decree,  which  was  made  in  1865, 
the  land  had  been,  according  to  the  evidence  taken 
by  the  defendants  in  whose  possession  it  was  in 
1868 ;  from  which  date  till  1883,  when  the  present 
suit  was  brought,  that  land  had  been  treated,  alike 
by  the  Government  authorities  and  by  the  defend- 
ants, as  belonging  to  the  latter.  Had  the  question 
been  one  of  Hmitation,  the  possession  of  the  defend- 
ants for  a  period  of  twelve  years  would  not  have 
been  sufficient  to  exclude  this  claim  by  the  plaintiff, 
the  Government,  to  recover  whatever  could  have 
been  shown  to  be  its  property.  The  question, 
however,  was  not  one  of  limitation  ;  and  the  fact  of 
the  possession  having  been  retained  for  so  long  a 
period  was  used  by  the  defendants,  not  to  make  a 
title,  but  to  define  or  identify  the  land  which  the 
decree  of  1865  had  awarded  to  them.  Although  the 
specification  of  the  boundaries  (which  had  been 
merely  by  reference  to  the  plaint  which  mentioned 
adjoining  villages)  had  been  ineffectual,  the  acts  of 
the  parties  had  been  such  as  to  fix  the  meaning  of 
the  terms  used ;  and  it  was  estabUshed  by  the 
evidence  that  the  land  now  claimed  was  identical 
with  that  which  had  been  made  over  under  the 
decree  of  1865,  to  which  it  related.  Secretary  of 
State  for  India  v.   Durbijoy  Singh 

I.  L.  R.  19  Calc.  312 
L.  R.  19  I  A.  69 


82. 


Transfer  of  interest — Civil 


Procedure  Code,  s.  13 — Appointment  of  a  creditor 
as  agent  to  collect  rents  and  appropriate  part  towards 
the  debt.  In  a  suit  to  redeem  a  kanom  on  certain 
land,  the  jenm  of  a  devasom  in  Malabar,  it  appeared 
that  the  plaintiff  held  a  melkanom  in  respect  of  the 
same  land  executed  to  him  (subsequently  to  the 
date  of  the  kanom  sought  to  be  redeemed),  by 
defendant  3,  the  samudayam  of  the  devasom. 
Defendant  3  represented  one  C,  in  whose  favour 
the  uralers  had  in  1741  executed  a  document  ap- 
pointing him  samudayam  and  stating  that  they 
had  received  from  him  a  kanom  of  18,000  fanams 
on  the  devasom  properties,  and  providing  that  he 
should  appropriate  part  of  the  rents  towards  the 
loan.  It  appeared  that  in  a  suit  to  eject  tenants, 
the  uralers  had  sued  as  co-plaintiffs  with  the  samu- 
dayam ;  in  subsequent  suits,  however,  two  of  the 
uralers  had  sued  other  tenants  for  rent  and  the 
samudayam  for  an  account;  both  of  these    suits 
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were  dismissed  on  second  appeal,  and  in  the  judg- 
ments of  the  High  Court  the  samudayam  was  de- 
scribed as  a  mortgagee  in  possession.  Held,  (i)  on 
its  appearing  that  no  opinion  was  expressed  in  the 
former  suits  as  to  the  construction  of  the  document 
of  1741,  that  the  former  decisions  had  not  the  force 
of  re*  judicata  ;  (ii)  in  view  of  the  conduct  of  the 
parties  and  on  the  terms  of  the  document  of  17-41, 
that  the  samudayam  was  not  thereby  constituted  a 
mortgagee  in  possession,  and  that  the  melkanom  set 
up  by  the  plaintiff  was  invalid.  KBiSHKA^f  f. 
Veloo    ....     I  Ii.  R.  14  Mad,  301 


83. 


Creditor  of  a  devasom  pla- 


ced in  possession  as  samudayam — Chil 
Procedure  Code,  s.  13.  In  a  suit  brought  by  the 
uralers  of  a  devasom  in  Malabar  to  recover  certain 
land  in  the  possession  of  the  defendant  it  appeared 
that  the  defendant  held  under  an  instrument  dated 
1741,  whereby  his  predecessor  in  title  was  appointed 
samudayam,  and  was  authorized  to  appropriate 
part  of  the  rents  of  the  devasom  properties  to  the 
interest  on  a  loan  made  by  him  to  the  uralers. 
Two  of  these  uralers  had  brought  a  previous  suit 
against  the  defendant  for  an  account  of  the  rents 
received  by  him  and  for  an  injunction  ;  that  suit 
was  dismissed  on  second  appeal  when  the  High 
Court  described  the  defendant  as  a  mortgagee  in 
possession,  but  the  question  whether  or  not  he  was  a 
mortgagee  with  or  T^nthout  possession  was  not  then 
directly  and  substantially  in  issue.  Held,  that  the 
status  of  the  defendant  was  not  res  judicata  by 
reason  of  the  judgment  in  the  previous  suit.  Ra^iax 
V.   SHATHAifATHA>-        .         I.  L.  E.  14  Mad.  312 


84. 


Matter  w^hieh  should  have 


heen  ground  of  attack  in  former  suit— CtitZ 
Procedure  Code,  ss.  13,  43.  The  widow  daughter 
and  divided  brother  of  a  deceased  Hindu  executed 
an  instrument  which  provided  for  the  distribution  of 
his  property,  both  moveable  and  immoveable,  as  to 
which  they  had  disputed.  The  document  was  not 
registered.  The  widow  set  up  a  will  made  by  the 
deceased  in  her  favour  :  the  brother  sued  the  widow 
for  a  declaration  that  the  will  was  a  forgery,  but  the 
Court  held  that  it  was  genuine.  He  now  sued  the 
widow  and  daughter  on  the  above  instrument  to 
recover  his  agreetl  share  of  the  moveable  propertv  of 
the  dec-eased.  The  widow  set  up  the  will,  whichthe 
plaintiff  averred  was  invalid  according  to  the  custom 
governing  the  family.  Held,  that  the  plaintiff  was 
not  precluded  by  the  decree  in  the  former  suit  from 
impugning  the  validity  of  the  will.  Th-Otdavax  r. 
Yat.t.tamma      ,         . "       .    I.  L.  R.  15  Mad.  336 

85. Question    as  to    whether 

decree  is  binding — Decree  amended  after  execu- 
tion to  conform  trith  judgment — Decision  in  suit 
to  set  aside  sale  under  amended  decree.  In  a  suit 
for  money  against  the  kamavan  and  two  anandra- 
vans  of  a  Malabar  tarwad,  the  judgment  directed  a 
•"  decree  for  the  plaintiffs  as  prayed,"  but  the  decree 
ordered  payment  by  one  anandravan  only.  Pro- 
perty of  the  tarwad  was  attached  and  sold.  The 
decree  was  then  amended  and  brought  into  confor- 
mity •with  the  judgment.     Other  members  of  the 
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tarwad  sought  to  have  the  sale  set  aside,  but  it  was 
found  that  the  judgment-debt  had  been  contracted 
for  proper  tarwad  purposes,  and  that  suit  was  dis- 
missed, Apphcation  was  now  made  for  the  attach- 
ment of  other  property  of  the  tarwatl  in  further 
execution  of  the  amended  decree.  Held,  that  the 
members  of  the  tarwad  were  not  entitled  to  contend 
that  the  decree  was  not  binding  on  them,  that 
matter  being  res  judicata.  Chathappax  v.  Pydkl 
I.  L.  R.  15  Mad.  403 

86.    Usufructuary    mortgage — 

Suit  by  mortgagee  for  possession — Decree  for  pos- 
session-— Subsequent  suit  by  mortgagor  for  redemp- 
tion. In  1864  the  lands  in  dispute  were  mortgaged 
under  an  agreement  that  the  mortgagee  should  hold 
the  lands  and  apply  the  profits  towards  the  satisfac- 
tion of  the  mortgage-debt.  In  1869,  the  mortgagor 
having  obstructed  the  mortgagee,  the  latter  filed  a 
suit  for  removal  of  the  obstruction  and  for  confirma- 
tion of  his  possession.  He  obtained  a  decree  order- 
ing that  he  should  retain  possession  till  the  debt  was 
paid  off  from  the  usufruct.  In  1885  the  mortgagor 
filed  a  suit  for  redemption.  The  defence  to  this  suit 
was  that  it  was  barred  by  the  decree  in  the  former 
stiit.  Held,  that  the  suit  Wcis  not  so  barred,  the 
relative  rights  of  mortgagor  and  mortgagee  not 
having  been  adjudicated  upon  in  the  former  suit. 
NAESrsHA  Masohae  v.  Bhagvavtrav 

I.  L.  R.  14  Bom.  327 

87. -   Suit  by  purchaser  against 

for    possession — Issue    raised    by 
fides    of    sale — Decree 


mortgagee 

mortgagor    impeaching    bond 

for  plaintiff  u:ithout  recording  finding  on  issue 
Subsequent  suit  for  redemption  by  mortgagor  against 
mortgagees  impeaching  sale  as  fraudulerU  and  void. 
In  1874  the  plaintiff  mortgaged  certain  property 
to  R  D and  EL.  In  1877  the  mortgagees  sold  it  by 
auction  to  one  K  who  in  the  following  year  sued 
the  mortgagor  for  possession.  The  defendants  in 
that  suit  filed  a  written  -statement  impeaching  K's 
title  under  the  alleged  sale — and  at  the  hearing  an 
issue  was  raised  as  to  whether  the  plaintiff  (K)  was 
the  purchaser  of  the  premises  bond  fide  and  for 
valuable  consideration.  The  plaintiff  (K)  obtained 
a  decree  in  that  suit,  but  no  finding  on  the  said  issue 
was  recorded.  The  plaintiff  in  the  present  case  was 
the  son  of  the  mortgagee,  and  he  now  sued  to  redeem 
the  property  and  for  a  declaration  that  the  alleged 
sale  by  the  mortgagees  was  fraudulent  and  void  as 
against  him.  He  contended  that  in  the  former  suit 
he  did  not  intend  to  allege  that  the  sale  was  not 
bond  fide,  but  merely  that  it  took  place  without  due 
notice  and  was  impeachable  on  that  ground,  and  he 
relied  on  the  fact  that  there  had  been  no  finding  on 
the  issue.  Held,  that  the  present  suit  was  barred  by 
the  issue  and  decree  in  the  former  suit.  In  that  suit 
the  plaintiff  (K)  had  given  evidence  that  he  was  the 
bond  fide  purchaser  of  the  property.  Though  no 
actual  finding  on  that  issue  was  recorded,  the  decree 
passed  for  the  plaintiff  necessarily  involved  the 
finding  of  the  issue  in  the  affirmative.  Ramk£ISXA 
Jagaxxath  r.   ViTHAL  Ramji 

L  Ii.  B.  15  Bom.  88 
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Cross-appeals  heard    sep- 


arately— Civil  Procedure  Code,  s.  13.  The  plaint- 
iff and  defendant  in  a  suit  each  appealed  separately 
and  defendant's  appeal  first  came  on  for  hearing, 
and  an  issue  as  to  whether  the  plaintiff  or  the  de- 
fendant had  title  to  the  land  in  dispute  was  decided 
on  the  facts  by  the  Appellate  Court  adversely  to  the 
defendant.  Subsequently,  the  plaintiff's  appeal, 
involving  the  same  issue,  came  on  for  hearing  before 
the  same  Court.  Held,  that,  although  s.  13  of  the 
Civil  Procedure  Code  did  not  apply,  still  the  principle 
of  res  judicata  apphed,  and  the  finding  on  the  former 
appeal  barred  the  trial  of  the  same  issue  in  the 
latter.  Ram  Kirpal  v.  Rup  Kuari,  I.  L.  R.  6  All. 
269  :  L.  R.  11  I.  A.  37,  referred  to.  Ram  Lal  v. 
Chheb    Nath     .         .         .  I.  L.  B  12  All.  578 

89. ^ —  Finding    in  judgment    in 

conflict  -witli  terms  of  decree— Cm7  Proce- 
dure Code,  s.  13 — Immaterial  issue  in  suit.  The 
decree  in  a  suit  gave  the  plaintiff  an  unrestricted 
right  to  the  property  claimed  by  him,  but  in  the 
judgment  on  which  that  decree  was  based  it  was 
stated  the  finding  apparently  not  being  a  finding 
on  any  material  issue  in  the  suit,  that  the  defend- 
ants were  entitled  to  certain  rights  in  respect  of  the 
property  decreed  to  the  plaintiff.  No  application 
was  made  to  bring  the  decree  into  conformity  with 
the  judgment,  and  the  decree  as  it  stood  was 
affirmed  on  appeal.  Held,  that  the  defendants,  as 
plaintiffs  in  a  subsequent  suit  between  the  same 
parties  relating  to  the  same  property,  could  not 
plead  the  finding  in  their  favour  in  the  judgment  as 
constituting  res  judicata  in  the  face  of  the  clear 
wording  of  the  decree.  Indakjit  Prasad  v. 
RicHHA  Rai       .         .         .         I.  L-  B.  15  AIL  3 

QQ^ Decree     not   in 


accordance  with  judgment — Civil  Procedure  Code, 
1882,  ss.  13,  244— Transfer  of  Property  Act  {IV 
of  1882),  ss.  88,  89 — Interpretation  of  decree.  Where 
a  mortgagee  in  suing  upon  his  mortgage  included 
in  his  plaint  certain  property  which  was  not  included 
in  the  mortgage-deed,  and  this  fact  was  apparently 
overlooked  by  the  defendant  who  defended  the  suit, 
and  where,  while  the  judgment  declared  "  that  a 
decree  be  given  against  the  hypothecated  estate," 
in  the  decree  the  property  affected  was  described  as 
'•  the  property  specified  in  the  plaint."  Held,  that 
the  decree  must  be  held  to  mean  the  hypothecated 
property  mentioned  in  the  plaint,  and  that  neither 
s.  13  nor  s.  244  of  the  Code  of  Civil  Procedure  con- 
cluded the  defendant  from  subsequently  suing  to 
recover  the  property  wrongly  included  in  the  plaint 
Ram  Chander  v.  Kondo  .  I.  L.  B.  22  All.  442 
91  _______  Contentions  not  raised  by- 
way of  defence  in  former  suit — Civil  Proce- 
dure Code,  ss.  13,  43.  In  a  suit  to  recover  posses- 
sion of  the  impartible  zamindari  of  Sivaganga,  it 
appeared  that  the  istimrar  zamindar  died  in  1829, 
and  that  after  an  interval  of  wrongful  possession 
by  his  brother  and  his  descendants,  his  daughter 
established  her  title  to  succeed  him  and  was  placed 
in  possession  in  1864.  She  died  in  1877,  leaving  the 
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present  plaintiff,  her  son,  and  three  daughters  her 
surviving.  A  suit  was  then  brought  by  the  father 
of  the  present  defendant,  who  was  the  son  of  her 
elder  sister  (deceased),  against  the  present  plaintiff 
and  the  daughters  of  the  late  Rani  for  possession  of 
the  zamindari,  to  which  he  claimed  to  be  entitled  by 
right  of  inheritance.  A  decree  was  passed  for  the 
plaintiff  in  that  suit,  under  which  he  obtained 
possession  of  the  zamindari  and  retained  it  until' 
his  death  in  1883,  when  he  was  succeeded  by  the 
present  defendant.  The  plaintiff  now  sued  as 
above,  claiming  that  the  right  to  the  zamindari 
had  devolved  on  him,  and  not  on  the  defendant, 
on  the  death  of  the  plaintiff  in  the  former  suit. 
Held,  (i)  that  the  defendant's  father  had  not 
succeeded  to  a  qualified  heritage  nor  to  a  mere  right 
of  mangement  of  joint  family  property  in  which 
the  plaintiff  had  a  right  of  survivorship,  but  that 
he  had  succeeded  to  the  estate  as  full  owner  and 
had  therefore  become  a  fresh  stock  of  descent  ;. 
(ii)  that  accordingly  nearness  or  remoteness  of 
relationship  to  the  istimrar  zamindar  was  im- 
material, and  the  defendant's  right  of  succession 
was  not  affected  by  the  fact  that  the  whole  class 
of  the  istimrar  zamindar 's  daughters'  sons  had 
not  been  exhausted.  Held,  also,  that  the  plaintiff 
was  not  precluded  from  raising  the  contentions 
to  which  the  above  rulings  relate  by  rea.son  of 
their  not  having  been  raised  by  way  of  defence 
to  the  suit  brought  against  him  by  the  defend- 
ant's father.  Muttuvaduganatha  Tevar  v. 
Pebiasami       .         .  I.  L.  B.  16  Mad,  11 


92. 


Execution-proceedings- 


Civil  Procedure  Code,  ss.  13,  272 — Matter  which 
ought  to  have  been  raised  as  a  ground  of  defence. 
A  and  B  obtained  a  decree  against  X  and  Y,  on 
which  about  R9,000  was  due.  Z  obtained  a  decree 
against  A  and  B,  on  which  about  R9,400  was  due,, 
and  in  execution  attached  the  first-mentioned 
decree.  A  and  B  first  alleged  in  the  matter  of  the 
execution  of  their  decree  for  the  first  time  that  the 
suit  against  them  had  been  instituted  really  by  X, 
though  in  the  name  of  his  son  Z,  and  consequently 
contended  that  the  decree  amount,  which  they 
paid  into  Court,  was  the  property  of  X  and  so 
liable  to  satisfy  their  claim.  The  above  allegation 
was  substantiated,  and  Z  's  claim  on  the  money  in 
Court  was  disallowed  on  appeal.  Held,  (i)  that 
A  and  B  were  not  precluded  from  asserting  their 
clcim  to  the  money  in  Court  by  reason  of  the 
above  allegation  not  having  been  made  by  way  of 
defence  to  the  suit  of  Z  ;  (ii)  that  A  and  B  were 
entitled  to  enforce  any  claim  which  X  might 
enforce,  for  the  purpose  of  satisfying  their  decree, 
and  accordingly  that  Z'-s  claim  on  the  money 
in  Court  was  Vightly  disallowed.  Atchayya  v. 
Bangabayya       .         .        I.  L.  E.  16  Mad.  117 

93. Question  substantially  in 

issue  in  former  suit — Civil  Procedure  Code 
[Act  XIV  of  1882),  s.  13,  expl.  2— Reversioner. 
A  widow  purported  to  charge  land  which  she  held 
for  her  widow's  estate  with  payment  of  a  debt,. 
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and  afterwards  surrendered  her  estate  to  the  next 
heir,  or  reversioner,  on  condition  that  he  should 
pay  all  her  debts,  and  a  suit  was  brought  by  the 
creditor  after  the  death  of  the  \vidow  against  the 
reversioner  to  recover  the  debt.  This  suit  had  been 
preceded  by  another  one  brought  by  the  creditor 
against  both  the  widow,  then  alive,  and  the  rever- 
sioner, the  cause  of  action  against  the  latter  being 
that  in  his  hands  was  the  property  chargeable. 
That  suit  was  dismissed  as  against  him,  but  decreed 
against  the  widow.  In  the  present  suit  payment 
was  claimed  from  him  of  a  balance  of  the  deceased 
widow's  debt,  on  the  ground  that  he  had  agreed,  on 
taking  the  surrender  of  the  estat-e  from  her,  to 
become  responsible  for  her  debts.  Held,  that  this 
"  might  and  ought  to  have  been  made  ground  of 
attack  "  in  the  former  suit  within  the  expl.  2  of 
s.  13  of  the  Civil  Procedure  Code,  and  must  ac- 
cordingly be  deemed  to  have  been  directly  and 
substantially  in  issue  in  the  former  suit,  and 
therefore  that  this  suit  was  barred.  The  Acts  of 
1877  and  1882  did  not  alter  the  previous  state  of 
the  law.  Kameswab  Pershad  v.  Rajkumaki 
Rttttax  Koeb  .     I.  Ii.  R.  20  Calc.  79 

L.  K.  19  I.  A.  234 


94. 


Matter  -wrhicli  might  have 


been  a  ground  of  defence  in  a  former  suit- 
— CiVi7  Procedure  Code,  1SS2,  s.  13,  expl.  2.  A 
defendant  in  a  suit  for  the  recovery  of  possession 
of  immoveable  property  pleaded  only  a  right  to  the 
proprietary  possession  of  the  property  in  suit  in 
himself.  Thk  defence  failed,  and  a  decree  was 
given  in  favour  of  the  plaintiflF.  Subsequently  the 
plaintiff  sold  a  portion  of  the  property  so  decreed  to 
them,  and  the  quondam  defendant  brought  a  suit 
for  pre-emption.  Held,  that  the  suit  must  fail, 
inasmuch  as  the  plaintiff's  claim  was  one  which  he 
might  have  made  when  defendant  in  the  former 
suit  as  an  alternative  to  his  defence  of  title. 
Mootioo  Yijaya,  etc.  v.  Katama  Natchiar,  11  Moo. 
I.  A  50  ;  Kamestcar  Pershad  v.  Raj  Kumari  Rvitan 
Koer,  I.  L.  R.  20  Calc.  79  :  L.  R.  19  I.  A.  234, 
and  Baldeo  Sahai  v.  Bnte-shar  Singh,  I.  L.  R. 
1  All.  75,  referred  to.  Ptlaxdak  SrsoH  v.  Jwala 
Srs'GH     .         .         .         .     I.  Ii.  E.  20  All.  516 


95. 


Unnecessary    issue — Bind- 


ing on  an  unnecessary  issue  inserted  in  decree — 
Civil  Procedure  Code,  1SS2,  s.  13.  The  plaintiff 
attached  certain  property  in  execution  of  a  decree 
obtained  by  him  against  one  J,  the  widow  of  one  R. 
The  defendant  G  intervened  and  claimed  the  house 
as  having  been  purchased  by  him  from  one  S,  to 
whom,  he  alleged,  J  had  sold  it  before  the  date  of 
the  decree  against  her.  The  plaintiff's  attachment 
was  removed,  and  the  plaintiff  thereupon  brought  a 
suit  (No.  670  of  1886)  to  establish  his  right  to  sell  the 
house  in  execution .  The  Court  found  that  the  house 
was  not  J '5  and  dismissed  the  suit  on  that  ground, 
but  it  also  recorded  a  finding  that  the  sales  set  up 
by  the  defendant  were  fraudulent  and  collusive. 
Subsequently  the  plaintiff  obtained  a  decree  against 
M,  the  son  of  R,  and  in  execution  again  attached 
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the  house.  The  defendant  again  intervened* 
alleging  that  the  house  was  his,  and  the  attachment 
was  removed.  Thereupon  the  plaintiff  filed  this 
suit  to  establish  his  right  to  sell  in  execution.  The 
defendant  again  pleaded  that  he  was  owner  of  the 
house  by  reason  of  the  sales  set  up  by  him  in  the 
former  suit.  It  was  argued  that  these  sales  had 
been  proved  to  be  collusive  and  fraudulent  in  an 
issue  raised  jn  that  suit,  and  that  the  defence  in  the 
present  suit  was  therefore  res  judicata.  Held, 
that  the  defence  was  not  re-s  judicata.  The  former 
suit  had  been  decided  on  the  finding  that  the  pro- 
perty in  question  not  was  J'«.  The  finding  in  that 
suit  on  the  issue  as  to  the  sales  to  the  defendant  was 
not  necessary  for  the  determination  of  the  suit. 
Where  an  issue  is  not  necessary  for  the  decision  of 
the  suit  an  which  it  is  raised,  the  decree  couched  in 
general  terms  does  not  cover  the  finding  on  that 
issue,  nor  can  the  insertion  of  such  finding  in  the 
decree  give  it  the  force  of  res  judicata.  The  Civil 
Procedure  Code  does  not  contemplate  findings  on 
issues  being  inserted  in  it  (see  ss.  2  and  6  and  sch. 
IV),  and  there  is  no  section  in  the  Code  which  makes 
it  necessary  to  appeal  from  the  decree,  because  such 
finding  has  been  inserted  in  it.  Ghel\  Ichharam 
f.  SAN-KALCH.iXD  Jetha  .     I.  L.  B.  18  Bom,  597 


96. 


Finding  in  judg- 


ment not  embodied  in  decree  and  not  essential  to  the. 
making  of  the  decree  as  framed — Civil  Procedure 
Code,  1SS2,  s.  13.  A  finding  in  a  judgment  to 
operate  as  res  judicata,  the  Court  being  a  Court  of 
jurisdiction  competent  to  try  the  subsequent  suit 
must  be  material  and  necessary  to  support  the 
precise  and  particular  ground  or  grounds  on  which 
the  decree  or  some  oi)erative  part  of  it  was  made, 
otherwise  the^finding  must  be  considered  either  as 
superseded  by  the  decree,  or  as  entirely  immaterial, 
or  as  no  more  than  incidental  and  subsidiary  to  the 
main  question  in  the  suit,  although  in  the  latter  case 
the  finding  may  have  been  necessary  to  the  decision 
of  the  suit.  The  finding  of  fact  to  operate  as  res 
jtidicata  need  not  have  been  the  sole  finding  of  fact 
upon  which  the  decree  was  made,  but  it  must  have 
been  a  material  and  necessary  finding  of  fact, 
material  and  necessary  in  the  sense  that  the  fact 
must  have  been  found  as  it  was  found  in  the  jndg- 
ment,  and  could  not  have  been  found  otherwise,  for 
the  decree  as  it  was  made  to  have  been  a  good  result 
in  law  from  the  fact  or  facts  so  found.  Further,  if 
there  were  two  findings  of  fact  either  of  which  woxild 
justify  in  law  the  making  of  the  decree  which  was 
made,  that  one  of  such  two  findings  of  fact  which 
should  in  the  logical  sequence  of  necessary  issues 
have  been  first  found,  and  the  finding  of  which 
would  have  rendered  the  other  of  such' two  findings 
unnecessary  for  the  making  of  the  decree  which  was 
made,  is  the  finding  which  can  operate  as  res  judi- 
cata. A  matter  cannot  be  said  to  be  "  directly  and 
substantially  in  issue  "  within  the  meaning  of  the 
first  paragraph  of  s.  13  of  Act  XIV  of  1882  unless 
and  until  it  is,  or  becomes,  material  for  the  decision 
of  the  suit  to  find  as  t6  it.     The  framing  of  issues 
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under  s.  146  of  Act  XIV  of  1882,  on  which  at  that 
stage  of  the  suit  the  right  decision  of  the.  case  ap- 
pears to  depend,  does  not  of  itself  make  the  matter 
to  which  such  issues  relate  "  directly  and  substan- 
tially in  issue  "  within  the  meaning  of  s.  13,  although 
when  the  finding  upon  any  one  or  more  of  the  issues 
is  sufficient  for  the  decision  of  the  suit,  it  may  be 
desirable  that  the  Court  should  state  in  its  judg- 
ment its  finding  or  decision  upon  each  separate 
issue  which  it  had  framed.  The  following  cases 
Ai'ere  referred  to  :  Krishna  Behari  Roy  v.  Brojeswari 
Chowdranee,  L.R.2I.A.  283  ■  /.  L.  R.  1  Gale.  144 
Soorjomonee  Dayee.  v.  Suddanand  Mohapatter,  12, 
B.  L.  R.  304  :  L.  R.  I.  A.  Sup.  Vol.  212  ;  Run 
Bahadoor  Singh  v.  Lachoo  Koer,  I.  L.  R.  11  Gale. 
301  :  L.  R.  12  I.  A.  23  ;  Radka  Madhuh  Holdar 
V.  Mandhar  Mukerji,  I.  L.  R.  15  Gale.  75^  :  L.  R. 
15  I.  A.  97  ;  Enaetoollah  v.  Ameer  Baksh,  25  W.  R. 
225  ;  Niamut  Khan  v.  Phadu  Buldia,  I.  L.  R.  6 
Gale.  319  ;  Jamait-un-nissa  v.  Lutf-un-nissa,  I.  L. 
R.  7  All.  606  ;  Man  Singh  v.  Narayan  Das,  I.  L.  R. 
1  All.  4S9  ;  Lachman  Singh  v.  Mohan,  I.  L.  R.  2 
All.  497  ;  Ram  Gholam  v.  Sheotahal,  I.  L.  R.  1  All. 
266  ;  Anusuyahai  v.  Sakhoram  Pandurang,  I.  L.  R. 
7  Bom.  264  ;  Devarakonda.  Narasamma  v.  Devakonda 
Kanaya,  I.  L.  R.  4  Mad.  134  ;  GheJa  IchJiaram  v. 
Sankalchand  Jetha,  I.  L.  R.  18  Bom.  597  ;  Tarakant 
Banerjee  v.  Puddomoney  Dassee,  10  Moo.  I.  A. 
476  ;  and  Robinson  v.  Dalip  Singh,  L.  R.  11  Gh.  D. 
798.     Shib  Charan  Lal  v.  Raghu  Nath 

1. 1..  R.  17  All.  174 

Dismissal  of  suit  for  want 


97.    — 

of  notice,  and  also  upon  the  merits — Civil 
Procedure  Gode  (1882),  s.  13,  expl.  2— Bengal 
Municipil  Act  (Beng.  Act  III  of  1884),  s.  363. 
In  a  suit  brought  by  one  A  against  G  for  damages 
for  not  removing  certain  offensive  matter  from  his 
land,  the  questions  raised  were,  whether  there  was 
notice,  and  whether  the  defendant  was  bound  to 
remove  the  filth  from  the  plaintiff's  property.  The 
Court  having  found  that  there  was  no  notice,  which 
in  its  opinion  was  a  ground  sufficient  for  dismissal  of 
the  suit  under  s.  363  of  the  Bengal  Municipal  Act 
and  also  upon  the  merits,  having  come  to  the  con- 
clusion that  the  defendant  was  not  bound  to  remove 
the  offensive  matters  from  the  plaintiff's  land,  dis- 
missed the  suit.  In  a  subsequent  suit  between  the 
same  parties,  the  plaintiff  claiming  the  same  relief 
as  in  the  previous  suit,  the  defence  was  that  the  suit 
was  barred  as  res  jiulicata.  Held,  that,  inasmuch 
as  the  matter  directly  and  substantially  in  issue  in 
the  subsequent  suit  was  directly  and  substantially 
in  issue  in  the  previous  suit,  and  as  it  was  finally 
heard  and  decided  between  the  same  parties,  not- 
withstanding the  fact  that  the  previous  suit  failed 
by  reason  of  the  decision  of  the  Caurt  upon  some 
other  matter  as  well,  the  subsequent  suit  was  barred 
as  res  judicata.  Shib  Charan  Lai  v.  Raghu  Nath, 
I.  L.  R.  17  All.  174,  distinguished.  Peary  Mohun 
MuKERjEE  V.  Ambica  Chttrx  Bandopadhya 

I.  L.  E.  24  Cale.  900 
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expX,.  2 — Suit  for  declaration  of  baradari  rights — 
Subsequent  S2iit  for  assertion  of  khadimi  rights. 
S.  13,  expl.  2,  of  the  Code  of  Civil  Procedure,  applies- 
only  to  cases  in  which  the  plaintiff,  having  on  a  for- 
mer occasion  sued  for  certain  relief  on  the  strength, 
of  one  title,  afterwards  claims  the  same  relief  on  the 
ground  of  another  title  of  which  he  might  have 
availed  himself  in  the  former  suit.  It  does  noft 
apply  to  cases  where  the  subject-matters  of  the  two 
suits  are  different.  The  plaintiffs,  in  the  year  1881, 
instituted  a  suit  for  a  declaration  of  private  baradari 
rights  in  connection  with  the  daily  receipts  and 
offerings  at  a  certain  Mahomedan  place  of  worship, 
alleging  that  the  defendants  had  dispossessed  them 
on  the  27th  September  1881  ;  but  they  did  not 
assert  any  claim  as  khadims.  The  suit  was  decreed^ 
but  the  decree  was  reserved  on  appeal.  On  the  7tli 
March  1892,  the  plaintiffs  instituted  a  suit  for  a 
declaration  that  they  were  the  khadims  of  a  certain 
durga  and,  as  such,  entitled  to  perform  the  duties 
attached  to  that  office  for  21  days  in  each  month, 
and  during  that  period  to  receive  the  offerings  made 
by  worshippers  at  the  durga.  They  also  claimed  an 
injunction  restraining  the  defendants  from  interfer- 
ing with  them  in  the  exercise  of  that  office.  The 
plaintiffs  claimed  their  khadimi  rights  partly  by 
inheritance  and  partlj^  by  purchase,  a  custom  of 
transferability  by  sale  having  been  long  recognized. 
Held,  that  the  relief  claimed  in  the  second  suit  was 
not  res  judicata,  the  subject-matters  of  the  two  suits 
being  distinct.  Denoburuihoo  Ghowdhury  v.  Kristo- 
monee  Dossee,  I.  L.  R.  2  Gale.  152  ;  Woomatara  Debi 
V.  Unnapoorna  Dassee,  11  B.  L.  R.  158  ;  Kameswar 
Pershad  v.  Rajkumari  Ruttan  Koer,  I.  L.  R.  20 
Gale.  79 :  L.  R.  19  I.  A.  234  ;  Doorga  Pershad 
Singh  v.  Doorga  Konwari,  I.  L.  R.  4  Gale.  190  : 
L.  R.  5  I.  A.  149  ;  Vijaya  Raghanadha  Bodha  v. 
Katama  Natchiar,  11  Moo.  I.  A.  50  ;  Soorjoo- 
monee  Dayee  v.  Suddanund  Mohapatter,  12  B.  L.  R. 
304 :  L.  R.  I.  A.  Sup.  Vol.  212  ;  and  Krishna 
Behari  Roy  v.  Bunwari  Lai  Roy,  I.  L.  R.  1  Gale. 
144  :  L.  R.  2  I.  A.  283,  distinguished.  Sarkttm 
Abtt  Torab  Abdul  Waheb  v.  Rahaman  Bttksh 

I.L.B.  24  Cale.  83 

99.      Suit  for   rent — Gode  of  Givil 

Procedure,  1882,  s.  13 — Landlord  and  tenant — Ques- 
tion  of  title  incidentally  raised  in  a  previous  suit — 
Subsequent  suit  for  declaration  of  title  to  land  pur- 
chased. A  suit  was  brought  by  A  against  B  and 
others  for  rent ;  and  the  matter  directly  and  sub- 
stantially in  issue  was  as  to  what  the  share  was  for 
which  A  was  entitled  to  rent.  The  plaintiff  obtained 
a  decree  for  the  whole  rent.  In  a  subsequent  suit 
by  B  and  others  against  A  for  declaration  of  title  to 
land  purchased  by  them  in  execution  of  their  mort- 
gage decree,  the  defence  was  that  the  former- 
decree  for  rent  operated  as  res  judicata.  Held, 
that,  as  the  issue  in  the  rent  suit  was  for  what 
share  the  plaintiff  was  entitled  to  rent,  and  not 
to  what  share  of  the  property  was  the  plaintiff 
entitled  as  owner,  the  question  of  title  could  be 
said  to  have  been  in  issue  in  that  suit  only  inci- 
dentally and  not  directly,  and  it  could  not  have 
been  entertained  in  the  form    in  which  it  waa  now 
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raised  ;  therefore  the  subsequent  suit  was  not  barred 
as  res  judicata.  Eun  Bahadur  Singh  v.  Lucho  Koer, 
I.  L.  B.  11  CaU.  301  :  L.  B.  12  I.  A.  23,  followed. 
Badhamadhub  Eoldar  v.  Monohur  JIukerji,  I.  L.  B. 
15  Caic  756 :  L.  B.  15  I.  A.  97,  distinguished. 
Nanack  Chand  v.  Tdukdye  Koer,  I.  L.  B.  5  Cole. 
265,  and  Dirgapal  Lai  v.  Bolakee,  I.  L.  B.  5  Calc. 
269,  referred  to.  Sbihaki  Ba>*ekjee  v.  Khttish 
Cha>t>ka  Rai       .         .1.  L.  B.  24  Calc.  569 

1  C.  W.  N.  509 


100. 


Code  of    Civil 


Procedure,  1882,  s.  13,  expl.  2 — Whether  the  question 
that  the  -plaintiff  teas  a  mere  benamidar  could  be 
raised  in  a  subsequent  suit  for  rent,  it  not  having  been 
raised  in  a  suit  previcnisly  brought  by  the  same  plaint- 
iff against  the  same  defendant.  In  a  previous  suit 
brought  by  the  plaintiff  for  rent  the  defendant 
denied  the  relationship  of  landlord  and  tenant,  but 
he  did  not  plead  that  the  plaintiff  was  a  mere 
benamidar.  The  plaintiff  obtained  a  decree.  In 
a  subsequent  suit  by  the  same  plaintiff  against 
the  same  defendant  for  rent  for  subsequent  years, 
the  defendant,  inter  alia,  contended  that  the 
plaintiff  was  a  mere  benamidar.  The  plaintiff 
objected  that  the  previous  decree  was  a  bar  to 
defendant's  contention.  Held,  that,  even  if  the 
matter  in  issue  might  and  ought  to  have  been  made 
a  defence  in  the  former  suit,  yet  as  it  was  not  finally 
heard  and  decided  by  the  Court  within  the  meaning 
of  s.  13  of  the  Code  of  Civil  Procedure,  the  defendant 
was  not  precluded  in  this  suit  from  raising  the  objec- 
tion that  the  plaintiff  was  a  mere  benamidar. 
Katt.ahtt  Mondul  17.  Baboda  SirsmAKi  Dasi 

I.  li.  K.  24  Calc.  711 
1  C.  W.  N.  565 


101. 


Matter  which  might  have 


been  made  ground  of  attack  in  a  former 

suit — Civil  Procedure  Code,  1S82,  s.  13,  expl.  2. 
Where  a  plaintiff  sued  for  possession  of  immoveable 
property  as  owner,  having  no  title  as  owner,  but  a 
possible  title  as  mortgagee,  it  was  held,  that  he  could 
not  in  a  subsequent  suit  between  the  same  parties 
for  possession  of  the  same  property  claim  as  mort- 
gagee ;  inasmuch  as  his  title  as  mortgagee  might 
have  formed  an  alternative  ground  of  attack  in  the 
former  suit.  Amolak  Bam  v.  Champa  Lai,  AH. 
Weekly  Notes  (1891)  132  ;  Mathura  Prasad  v.  Sam- 
hhar  Singh,  An.  Weekly  Notes  (1892)  224  ;  Hasan 
All  V.  Siraj  Husain,  1.  L.  B.  16  All.  252  ;  Atchayya 
V.  Bangurayya,  I.  L.  B.  16  Mad.  117  and  Karnes- 
vxxr  Pershcd  v.  Bajkumari  Battan  Koer,  I.  L.  B. 
20  Calc.  79 :  L.  B.  19  I.  A.  234.  referred  to.  Imam 
Khajt  v.  Atttb  Khax       .      I.  L.  R.  19  All.  517 

102. Suit  for  money — Civil  Pro- 
cedure Code,  1882,  s.  12 — Application  by  defend- 
ant for  an  account  of  dealings  tcith  plaintiff — 
Defendant's  right  to  hririg  a  separate  suit  for  an 
account.  In  a  suit  for  money  the  defendant  admit- 
ted that  there  had  been  money  dealings  between 
him  and  plaintiff,  but  averred  that  the  taking  of  an 
account  would  show  that  the  plaintiff  was  indebted 
to  him.     The  Court  dismissed  the  plaintiff's  suit, 
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but  declined  to  take  an  account  against  the  plain  titt. 
Held,  that  the  defendant  was  not  entitled  to  have  an 
account  taken  in  the  suit,  and  that  Civil  Procedure 
Code,  s.  12,  would  not  have  precluded  him  from 
suing  for  an  account  during  the  pendency  of  the 
plaintiff's  suit.  Ramaxlsga  Chetti  v.  Raghf- 
KATHA  Rau     .         .  I.  L.  B.  20  Mad.  418 


103. 


-  Suit  for  rent — Code  of  CifU 


Procedure  (Act  XIV  of  1SS2),  s.  13—L-indlord 
and  tenant — Issue  whether  land  was  mdl  or  lakhiraj 
— Question  raised  in  o  rent  suit,  whether  directly 
and  substantially  in  issue  in  tJiat  suit — Subsequent 
suit  for  khas  possession.  In  a  previous  suit  brought 
by  the  predecessor  in  title  of  the  plaintiff  against 
the  defendants  for  rent,  one  of  the  questions  raised 
was,  whether  the  land,  in  respect  of  which  rent  was 
claimed,  was  mal  or  lakhiraj,  and  that  question  was 
decided  in  favour  of  the  defendants.  In  a  subse- 
quent£uit  by  the  plaintiff  against  the  same  defend- 
ants for  khas  possession  of  cert*iin  land,  the  defence 
waa  that  the  land  in  dispute  was  their  lakhiraj  land, 
and  that  the  judgment  in  the  previous  suit  operated 
as  res  judicata.  Held,  that,  though  the  previous  suit 
was  one  for  rent,  yet  the  issue  upon  the  question 
whether  the  land  was  mal  or  lakhiraj  wu3  raised 
directly  in  that  suit,  and  therefore  the  subsequent 
suit  was  barred  as  res  judicata.  Badhamadhub 
Holdar  v.  Monohur  Mukcrji,  I.  L.  B.  15  Calc  756  : 
L.  B.  15  I.  A.  97,  followed.  Srihari  Banerjee  v. 
Khitish  Chandra  Bai,  I.  L.  B.  24  Calc.  569,  dis- 
tinguished.  Kasiswar  Mukhopadhya  r.  Mohex- 
DBA  Nath  Bhaxdari     .     I,  L.  E.  25  Calc.  138 

104.  Sanction  to    compromise 

a  suit  against  a  minor — Civil  Procedure  Code 
(Act  XIV  of  1SS2),  s.  13 — Suit  to  set  aside  a  consent 
decree  for  tcant  of  sanction — Previous  suit  to  set  aside 
decree  on  the  ground  of  fraud  on  guardian  ad  litem. 
A  suit  instituted  in  1879  against  a  minor  was  com- 
promised by  the  plaintiff  and  the  guardian  ad 
litem,  and  a  decree  for  the  plaintiff  was  passed  by 
consent.  In  1S82  the  minor  sued  by  his  next  friend 
to  have  the  consent  decree  set  aside  on  the  ground 
that  it  had  been  obtained  by  fraud  practised  on  the 
guardian  ad  lif^m.  That  suit  was  dismissed.  In 
1884  an  application  was  unsuccessfully  made  in  the 
original  suit  objecting  that  the  compromise  had  been 
entered  into  without  the  sanction  of  the  Court.  The 
minor,  having  attained  majority,  now  sued  to  have 
the  consent  decree  set  aside  on  the  groimd  that  it  had 
not  been  sanctioned  by  the  Court  under  CiWl  Pro- 
cedure Code,  s.  462.  Held,  that  the  suit  was  barred 
by  the  decree  in  the  suit  of  1882  for  the  reason  that 
the  want  of  sanction  might  and  ought  to  have  been 
made  a  ground  of  attack  in  that  suit.  Aktjxacha- 
lam  Chetty  V.  Meyyappa  Chetty 

I.  L.  R.  21  Mad.  91 

105 Right  to  a  temple-ofl3.ce  and 

its  endowments^/siue  as  to  adverse  possession 
—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  IS 
expl.  2.  Certain  offices  in  a  temple  and  the  endow- 
ment attached  thereto  were  held  jointly  by  the 
members  of  two  branches  of  a  family  .^represented 
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respectively  by  the  plaintiff  and  the  defendant. 
Long  previously  to  1872,  the  defendant's  branch  go', 
into  sole  possession,  and  in  that  year  a  family  settle- 
ment was  arrived  at  by  which  it  was  arranged  that 
the  offices  should  be  held  in  rotation  and  the  lands  in 
equal  shares  ;  and,  in  accordance  with  this  settle- 
ment, a  certain  village  forming  part  of  the  endow- 
ment was  delivered  to  the  plaintiff's  branch  of  the 
family.  In  1889  the  defendant  brought  a  suit  to 
recover  a  moiety  of  that  village,  and  an  issue  was 
raised  whether  he  enjoyed  the  offices  and  the  landed 
pi'operty  in  his  independent  right  or  as  a  servant  for 
wages.  His  suit  was  dismissed  on  the  ground  that 
the  offices  and  emoluments  were  indivisible  and'went 
by  right  to  the  older  branch  of  the  family.  The 
plaintiff  now  sued  in  1895  to  establish  his  right  to 
the  entire  offices  and  to  recover  possession  of  the 
other  village.  Held,  that  it  was  open  to  the  defend- 
ant to  assert  in  this  suit  a  title  by  adverse  posses- 
sion as  that  had  been  made  a  ground  of  attack, 
though  not  the  basis  of  his  claim  in  the  former  suit. 
Alagirisami  Naickar  v.  Stjndareswara  Ayyar 
I.  L.  R.  21  Mad.  278 

106.  Suits  by  different  partners 

-  for  specific  sums  of  money  on  adjustment 
of  accounts — Partnership — Accoiints  ndjuste/l  by 
Ameen  appointed  in  previous  suits — Civil  Proce- 
dure Code,  s.  13,  expls.  2  and  3,  and  s.  43 — Contract 
Act,  s.  265.  After  dissolution  of  a  certain  partner- 
ship, two  separate  suits  were  brought  in  1889  by 
different  partners  for  specific  sums  of  money  due  to 
them,  and,  in  the  alternative,  for  such  other  amount 
as  might  be  found  due  on  an  adjustment  of  accounts. 
Objections  were  raised  against  these  suits  on  the 
grounds,  inter  alia,  (i)  that  the  suits  were  barred 
by  the  provisions  of  s.  265  of  the  Indian  Contract 
Act ;  (ii)  that  separate  suits  for  the  same  matter 
were  not  maintainable  ;  (iii)  that  the  suits  would  not 
lie  in  theMunsif's  Court;  and  (iv)  that,  accounts 
having  been  already  adjusted,  there  was  no  cause  of 
action.  The  Munsif  overruled  the  first  three  objec- 
tions, and  held,  as  regards  the  fourth  that  the 
adjustment  pleaded  had  been  ratified  by  the  plaint- 
iffs ;  he  appointed  an  Ameen,  who  examined  the 
accounts  and  ascertained  the  respective  claims  of  the 
partners,  and  the  plaintiffs  in  those  suits  obtained 
decrees  on  the  basis  of  the  Ameen 's  adjustment  of 
account.  The  present  suits  were  brought  in  1891 
by  certain  other  partners,  who  were  defendants  in 
the  suits  of  1889,  on  the  allegation  that  the  part- 
nership account  had  been  already  adjusted  by  the 
Ameen  appointed  in  the  suits  of  1889,  and  that  the 
debts  and  dues  of  all  parties  had  been  determined  by 
the  Court.  The  plaintiffs  prayed  for  recovery  of  the 
amount  due  to  them  under  the  Ameen 's  adjustment, 
and,  in  the  alternative,  for  such  other  relief  as  might 
he  deemed  proper  by  the  Court  to  grant  them 
again<t  any  of  the  defendants.  Held,  by  NoRRis 
and  Banerjee,  JJ.  (Rampixi,  J.,  dissentina).— 
That  neither  s.  13  nor  s.  43  of  the  Civil  Procedure 
Code  was  a  bar  to  the  present  suits,  the  issue  now  m 
•suit  not  having  been  determined  in  the  former  suits. 
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Held,  by  Rampini,  J. — That  there  was  ground  for 
contending  that,  under  expls.  2  and  3  to  s.  13  of  the 
Civil  Procedure  Code,  the  present  suits  were  barred. 
Dhani  Ram  Shaha  v.  Bhagirath  Shaha 

I.  Ii.  R.  22-Calc.  692 

107.  Ground    of    defence    not 

raised  in  previous  suit — Civil  Procedure  Code, 
1SS2,  s.  43— Relief  not  ashed  for  in  previous 
suit — Circumstances  giving  right  to  such  relief  not 
known  at  date  of  previous  suit — Constructive  notice 
of  possession.  The  plaintiffs,  who  were  the  junior 
members  of  a  Malabar  edom,  of  which  defendants 
Nos.  3  to  5  were  the  senior  members,  sued  to  recover 
with  mesne  profits  possession  of  certain  property 
offering  to  pay  the  amount  of  a  kanom  advanced  by 
defendant  No.  1.  It  appeared  that  the  land  had 
been  the  subject  of  a  kanom  demise  in  1865,  and  that 
defendant  No.  3,  the  then  kamavan,  had  obtained 
in  1878  a  decree  for  its  redemption,  the  right  to 
execute  which  he  assigned  to  a  stranger,  who  execut- 
ed it,  and  took  possession  of  the  property,  taking 
from  the  kamavan  a  new  kanom  deed.  Subse- 
quently defendants  Nos.  4  and  5  obtained  a  decree 
for  possession  and  the  cancellation  of  both  the 
assignment  and  the  kanom  deed  ;  but  this  decree 
was  attached  in  execution -proceedings  in  another 
suit  and  purchased  by  defendant  No.  1,  who  exe- 
cuted it,  purchased  the  property,  deposited  the 
kanom  amount,  and  took  possession  on  the  8th 
March  1884.  The  plaintiffs,  who  had  meanwhile 
taken  abortive  proceedings  to  defeat  the  first 
defendant's  title,  instituted  a  suit  in  August 
1884,  praying  for  a  decree  that  the  sale  to  him  be 
set  aside  without  praying  for  possession.  It  was 
now  found  that  the  plaintiffs  at  that  time  were  not 
aware  that  defendant  No.  1  was  in  possession, 
and  he  did  not  plead  that  fact  as  a  defence  to  the 
suit  for  a  declaration  merely.  Held,  that  the  plaint- 
iffs were  not  affected  by  constructive  notice  of  the 
defendant's  possession  in  1884  by  reason  of  the  fact 
that  their  karnavan,  with  whom  they  were  not  act- 
ing, was  aware  of  the  defendant's  previous  applica- 
tion for  execution,  and  that  the  suit  was  not  barred 
by  the  Civil  Procedure  Code,  s.  43.  Semhle  :  That 
apart  from  the  question  of  the  plaintiffs'  notice  of 
the  first  defendant's  possession,  since  he  had  not 
pleaded  possession  in  the  suit  of  1884,  he  could  not 
fall  back  upon  the  fact  that  his  possession  dated 
from  March  1884,  as  a  ground  of  defence  to  the 
present  action.     Sankaran  v.  Parvathi 

I  Ii.  R.  19  Mad.  145 

108.  —  Incidents  of  tenancy,  ap- 
plication to  determine — Civil  Procedure  Code 
(Art  XIV  of  1SS2),  s.  13— Bengal  Tenancy  Act 
(  VIII  of  1^85).  s.  15S— Dispute  as  to  tenancy — Land' 
lord  and  tenant.  The  object  of  s.  158  of  the  Bengal 
Tenancy  Act  is  merely  to  provide  a  summary  pro- 
cedure for  setting  disputes  between  landlord  and 
tenant  in  regard  to  the  particulars  referred  to  in 
els.  (ff),  (r).  and  (rf)  of  the  section.  Though  cl.  (6) 
does  authorize  the  Court  to  determine  the  name  and 
description  of  the  tenant,  this  was  not  intended  to, 
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and  does  not  authorize  the  Court  to  decide  conclu- 
sively disputes  as  to  the  right  to  possession  of  the 
land.  An  issue  therefore  regarding  a  dispute  as  to 
the  existence  of  the  relation  of  landlord  and  tenant 
between  the  parties  in  a  proceeding  under  s.  158  can 
only  be  decided  collaterally,  and  does  not  arise  be- 
tween the  parties  in  such  a  manner  as  to  make  the 
decision  upon  it  res  judicata  between  them  in  a 
subsequent  regular  suit.  Bhopendra  yarayan  Dutt 
V.  Xemy  Chand  Mondul,  I.  L.  R.  15  Cede,  f.27, 
and  Debendra  Kumar  Bundopadhya  v.  Bhupendro 
Narain  Dutt,  J.  L.  R.  19  Calc.  iS2,  referred  to. 
Peary  Mohcx  Mukerji  r.  Ali  Sheikh 

I,  L.  B.  20  Gale.  249 

109 Decision  as  to  genuineness 

of  deed.  In  a  suit  to  establish  the  plaintiff 's  right 
to  a  standing  crop  on  the  basis  of  his  title  to  the  land, 
it  was  held  that,  where  the  plaintiff's  title  depended 
upon  the  genuineness  of  a  kobala  in  respect  of  the 
land,  a  finding  with  regard  to  such  genuineness  is 
binding  as  re*  judicata  in  a  subsequent  suit  between 
the  same  parties  with  regard  to  the  title  to  the  s<.me 
land,  although  no  issue  was  distinctly  raised  in  the 
former  suit  on  the  question  of  genuineness.  Soorja- 
monee  Dayee  v.  Suddanand  Jloha patter,  12  B.  L.  R. 
304  :L.  R.  I.  A.  Sup.  Vol.    212,  referred  to.     Dak- 

HYAXI  DeBEA  f.  DOLEGOBIXD  ChOWDHRY 

I.  li.  K.  21  Gale.  430 

110-  Illegal    cesB—Code    of   Civil 

Procedure  (Act  XIV  of  1SS■2^,  ^.  13,  Ex  pin.  11— 
Illegal  cess  not  objected  to  in  former  s^uit  tor  rent — 
Bengal  Tanancy  Act,  1SS5,  s.  74.  Where,  in  a  suit 
for  rent,  the  rent  claimed  expressly  includes  an  item 
which  is  objected  to  as  an  illegal  cess,  the  mere  fact 
that,  in  a  previous  rent-suit,  between  the  same 
parties  regarding  the  same  tenure,  the  defendant 
did  not  raise  the  same  plea,  although  he  could  have 
done  so,  would  not,  in  the  absence  of  a  judicial 
determination  of  the  point  in  the  previous  suit, 
preclude  him  from  raising  the  plea  in  the  subsequent 
suit.  Kailash  Mondid  v  Baroda  Sundari  Dasi, 
I.  L.  R.  24  Calc.  711,  followed.  Radha  Prasad 
Singh  v.  Bal  Kmcar  Koeri,  I.  L.  R.  17  Cole. 
726,  referred  to.  Woomesh  Chaxdka  M.aitb\  v 
Barada  Das  Maitra  (1900)  .  I.  L.  B.  28  Gale.  I7 

IIL Matter  for  ground  of  attack 

— Civil  Procedure  Code  (Act  XIV  of  1SS2), 
8.  13.  Ezpl.  11 — Matter  which  might  and  ought  to 
have  been  made  ground  of  attack  in  former  suit.  On 
a  sale  of  land  by  plaintiff  to  defendant,  part  of  the 
purehase-money  was  paid,  and  a  mortgage  was 
given  by  the  defendant  in  plaintiff's  favour  for  the 
balance  of  the  purchase-money,  which  balanced 
amounted  to  RIOO.  Plaintiff  sued  on  his  moitgage, 
but  that  suit  was  dismissed  by  reason  of  its  being 
unregistered.  Plaintiff  now  brought  the  present 
suit  for  the  amount,  framing  his  claim  as  for  the 
enforcement  of  a  lien  for  unpaid  purchase-monev. 
Held,  that  the  suit  was  barred  by  Expl.  II  cf  s.  13  of 
the  Code  of  Civil  Procedure.  Plaintiff  might  have 
sued,  in  his  former  suit,  on  the  basis  of  his  lien  for 
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balance  of  unpaid  purohase-money,  and  he  ought  to 
have  done  so  to  avoid  the  necessity  for  a  second  suit 
in  the  event  of  the  mortgage  being  held  invalid  for 
want  of  registration.  Kamestcar  Pershnd  v.  Raj- 
humari  Ruttan  Koer,  I.  L.  R.  20  Calc.  S5,  followed- 
Aktyi  Kuxhi  v.  Ayissa  Br  (1903) 

L  L.  R.  26  Mad.  645 

112.  Matter  not  in  issue  as  be- 
tween defendants — Civil  Procedure  Code 
(Act  XIV  of  1SS2),  s.  13— Previous  -suit  in  tchieh 
same  matter  teas  in  issue  between  plaintiff  and  the 
respective  defendants,  but  not  as  between  the  defendants 
themselves — Suit  by  one  of  the  then  defendants  to 
establish  his  priority  over  one  of  the  other  defend- 
ants— Maintainability.  In  a  former  suit,  the 
question  whether  each  of  the  defendants  had  mort- 
gages upon  certain  property  was  a  matter  which  was 
in  issue  between  the  plaintiff  and  the  respective 
defendants  therein,  but  not  as  between  the  defend- 
ants themselves,  no  question  of  priority  being  gone 
into,  and  the  rights  of  the  parties  not  being  dealt 
with  further  than  by  making  a  decree  for  sale 
subject  to  certain  incumbrances,  of  which  that  of 

!    the    fiith   defendant   therein    was   one.     The   fifth 
I    defendant  in  that  suit  now  sued,  as  plaintiff  in  the 
j    present  suit,  for  a  declaration  that  a  sale  of  the  same 
mortgaged    property    was    invalid.     His    present 
j    claim  was  based  on  the  allegation  that  his  mortgage 
j    had  priority  over  the  mortgage  on  which  the  decree 
had  been  obtained,  in  execution  of  which  the  pro- 
perty had  been  sold  ;  and  that  mortgage  was  held 
by  one  of  his  co-defendants  in  the  previous  svut. 
:    Held,  that  the  claim  was  not  res  judicata.     ilAHAM- 
!    aiAD  Krxi  Rowthax  r.  Visvaxathaiyab  (1902) 

L  L.  R.  26  Mad.  337 

113.  Mesne    profits — Civil     Pro- 

I    cedure  Code  (Act  XI V  of  1SS2),  s.  13,  Explns.  II  and 

I  /// — Redemption  suit — Decree  tn  such  suit,  making 
I  no  order  as  to  mesne  profits — Subsequent  suit  by 
'  plaintiff  for  surplus  mesne  profits  accrued  due  prior 
'  to  former  suit.  In  a  redemption  suit  brought  in 
'    1894,  the   plaintiff   prayed  for  possession   of  the 

mortgaged  property  and  for  payment  of  such  sum 
I  as  should  be  found  due  to  him  on  account  of  stirplus 
,  profit-s  received  by  the  defendant.  The  Court  held 
I  that  the  whole  mortgage-debt  had  been  paid  off  in 
I  1883,  and  awarded  possession  to  the  plaintiff,  but 
i    made  no  order  as  to  surplus  profits.     The  defendant 

appealed.  The  plaintiff  did  not  appeal,  nor  did  he 
I  file  objections  to  the  decree,  which  was  confirmed  by 
I    the  Appellate  Court.   In  1897  the  plaintiff,  having 

obtained  possession  of  the  land,  filed  this  suit,  in 
I  which  (inter  alia)  he  claimed  to  recover  mesne 
i    profits  which  had  accrued  due  prior  to  the  former 

suit.     Held,  that  the  claim  w^s  res  judicata,  and  was 
i    barred.     Kachc    v.    Lakshmaxsixg    (1900) 
i  I.  Ii.  R.  26  Bom.  115 


114. 


Mortgage — 


Decree  for  redemption — Payment  of  the  amount  of 
decree  of  lower  Court,  and  recoitry  of  possession  by 
mortgagors — Subsequent  enhancement  in  appeal  of 
amount  ordered  to  be    paid  by    decree — Subsequent 
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suit  by  the  mortgagee  to  recover  profits  of  the  mort- 
gaged property  for  period  between  recovery  of  posses- 
sion by  mortgagor  and  payment  of  amount  of  appellate 
decree— Civil  Procedure  Code  {Act  XIV  of  1882), 
e.  IS,  Expl.  II.  On  the  25th  September,  1893,  a 
decree  in  a  redemption  suit  directed  the  plaintiffs 
(mortgagors)  to  pay  to  the  defendant  (mortgagee) 
R8,200  and  costs  within  six  months  from  its  date, 
and  to  redeem  the  mortgaged  property.  The 
plaintiffs  paid  R8,200  and  costs  on  4th  December 
1893,  i.e.,  within  the  six  months,  and  obtained 
possession  in  March,  1894.  In  the  meanwhile  the 
defendant  preferred  an  appeal,  and  the  judgment  in 
appeal,  dated  the  2nd  September,  1895.  varied  the 
decree  by  substituting  R9,809-9-9  for  R8,200,  and 
directed  that  the  six  months '  time  should  ran  from 
its  date.  The  balance  of  R  1,609-9-9  was  paid  by  the 
mortgagors  in  March,  1896.  Subsequently  the  legal 
representatives  and  heirs  of  the  mortgagee  brought 
the  present  suit  against  the  representatives  of  the 
mortgagors  to  recover  the  profits  of  the  mortgaged 
property  for  the  period  intervening  between  the 
date  at  which  they  obtained  possession  (March, 
1894)  and  the  date  at  which  they  paid  the  full 
amount  ordered  by  the  appellate  decree  (March, 
1896).  The  first  Court  allowed  the  claim,  but  on 
appeal  by  the  defendants  the  Judge  varied  the 
decree  by  reducing  the  amount  awarded.  On 
second  appeal  -.—Held,  that  the  matter  was  res 
judicdia  and  the  suit  was  barred,  the  question 
raised  being  one  arising  directly  out  of  the  mortgage 
transaction  which  was  the  subject-matter  of  the 
litigation  in  the  former  suit.  Vix.\yak  Shivrao 
Dtghe  v.    Dattatp^ya    Gopal  (1902) 

I.  L.  R.  26  Bom.  661 


115. 


Omission  to  set  up  m.ort- 


gage  bond— Cm7  Procedure  Code,  s.  13,  Expl.  II 
— Omission  to  set  up  mortgage-bond  as  a  defence 
in  former  suit — Subsequent  suit  on  mortgage-bond 
— Civil  Procedure  Code,  s.  43 — Eelinquishment  of 
part  of  cause  of  action.  Where,  to  a  suit  by  a  mort- 
gagee on  a  mortgage -bond  of  certain  property,  a 
prior  mortgagee  of  the  same  proix^rty  is  made  a 
pcxPty,  and  omits  to  set  up  his  prior  charge  and  claim 
to  have  it  redeemed,  a  suit  subsequently  brought  by 
him  for  that  purpose  is  barred  by  Expl.  II  to  s.  13 
of  the  Civil  Procedure  Code.  In  the  same  way,  if, 
being  a  party  in  a  suit  on  a  mortgage  prior  to  his 
own,  he  omits  to  claim  his  right  to  redeem  such  prior 
mortgage,  he  cannot  afterwards  sue  for  that  purpose 
on  the  mortgage  he  has  omitted  to  plead.  Quoere  : 
Can  a  mortgagee  who  has  several  mortgages  on  the 
same  property  ti'cat  them,  with  respect  to  the  pro- 
visions of  s.  43  of  the  Civil  Procedure  Code,  as 
separate  causes  of  action,  or  must  he  bring  one  suit 
on  all  his  mortgages  ?  Gopal  v.  Pirthi  Singh 
(1902)       .          .      ^.  .     I.  L.E.  24  All.  429 

s.e.  li.  B.  29  I.  A.  118  :  6  C.  W.  N.  889 
lie.  Relief  not  claimed  in  for- 
mer   suit — Civil    Procedure     Code     (Act  XIV  of 
18S2),  s.  13,  Expl.  II.     A  sued  B  as  his  agent  and 
trustee  in  possession  of  certain  land.s,  complaining 
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that  B  had  been  dealing  with  the  lands  as  if  he  (B) 
were  the  owner,  and  had  mortgaged  them  to  C.  C 
was  made  a  defendant  in  the  suit.  B  pleaded  that 
he  was  the  owner  of  the  land,  and  not  merely  agent 
oi  A.  C  also  pleaded  that  B  was  owner,  and  he 
produced  the  mortgage-deed  and  stated  that  if  he 
were  paid  his  debt  he  would  not  dispute  A '.«  claim. 
The  term  in  (7's  mortgage -deed  was  one  year,  at  the 
end  of  which,  if  the  debt  were  not  paid,  C  was  to  be 
at  liberty  to  enforce  his  charge.  A  prayed  merely 
for  possession,  and  no  issue  was  raised  or  relief  asked 
in  respect  of  C"«  mortgage.  The  Court  held  that  B 
was  agent,  not  owner,  and  gave  A  a  decree  for  pos- 
session. Subsequently,  on  the  expiration  of  the 
year  allowed  in  the  mortgage-deed,  C  sued  A  and 
B  to  enforce  his  mortgage,  alleging  that,  even 
though  B  might  not  be  owner,  A  had  allowed  B  to 
deal  with  the  land  and  to  hold  himself  out  as  owner, 
and  that  thus  the  mortgage  was  valid.  Both  the 
lower  Courts  held  that  the  siiit  was  res  judicata^ 
under  Expl.  II  of  s.  13  of  the  Civil  Procedure  Code, 
on  the  ground  that  C"«  present  claim  might  and 
ought  to  have  been  made  a  ground  of  defence  in  the 
former  suit  brought  by  A.  Held,  reversing  the 
decisions  of  the  lower  Courts,  that  the  suit  was  not 
barred,  as  no  relief  was  asked  or  granted  as  against 
C  in  the  former  suit,  though  he  was  a  party  to  it. 
Ramdas  v.  Vazirsaheb  (1901) 

I.  L.  R.  25  Bom.  589 


117. 


"  Subjects    in   dispute 


—Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  13 
(Expl.  II),  42,  43.  The  pharse  "  the  subjects  in 
dispute,"  in  s.  42  of  the  Code  of  Civil  Procedure, 
signifies  the  jural  relation  between  the  parties  to  the 
suit,  for  the  determination  of  which  the  suit  is 
brought.  The  object  of  the  section  is  to  require  the 
plaintiff  to  bring  forward  his  whole  case  as  to  the 
matter  of  litigation  on  the  question  of  right  involved 
in  the  suit,  and  not  to  require  him  to  unite  all  the 
causes  of  action  which  he  may  have  against  the 
defendant  in  resj^ect  of  the  corpus  or  object-matter 
of  the  suit.  Though  the  subject  of  res  judicata  is 
dealt  with  more  comprehensively  in  the  present 
Code  than  in  the  former  Code,  j'et  ss.  42  and  43  are 
not  exhaustive  of  the  law  of  res  judicata.  That  law 
has  been  the  same  under  both  the  old  and  the  new 
Codes,  and  it  is  substantially  the  same  as  the  English 
law.  The  decision  of  the  Privy  Council  in  KamtMvar 
Pershad  v.  Bajkumari  Ruttan,  I.  L.  R.  20  Cole.  79, 
explained.  Neither  of  the  decisions  of  the  Privy 
Council  in  Wooniatara  Debia  v.  Unnopoorna  Dassee, 
.11  B,  L.  li.  158,  and  Kameswar  Pershad  v.  Bajkumari, 
I.  L.  B.  20  Calc.  79,  supports  the  proposition 
that  a  plaintiff  who  seeks  to  redeem  a  specific  mort- 
gage or  to  eject  on  a  specific  lease,  and  fails  in  such 
because  the  mortgage  or  lease  is  not  proved,  is 
thereby  precluded  from  seeking  to  redeem  the  same 
property  or  a  portion  thereof  from  another  specific 
mortgage,  or  to  eject  on  the  strength  of  his  title  the 
person  in  possession.  The  real  test  is  whether  the 
cause  of  action  or  transaction  on  which  the  two  suits 
are  based  is  the  same,  and  not  whether  the  transac- 
tion is  sought  to  be  established  in  different  modes  or 
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by  different  means.  In  a  previous  suit  the  present 
plaintiff,  claiming  as  the  legal  representative  of  a 
-deceased  mortgagor,  sued  substantially  the  same 
■defendants  to  redeem  a  usufructuary  mortgage 
alleged  to  have  been  executed  in  1856  over  about 
50  cavmies  of  land.  The  defendants  denied  the 
genuineness  of  the  mortgage,  and  pleaded  that  14 
out  of  the  50  catcnies  had  been  usufructuarily 
mortgaged  to  them  in  1853,  and  they  claimed  that 
these  14  catcnies,  as  well  as  the  remaining  36,  had 
been  sold  to  them  subsequently.  That  suit  was 
dismissed  on  the  ground  that  the  mortgage  sued  on 
bad  not  been  proved  (the  question  of  plaintiff's  posi- 
tion as  legal  representative,  which  was  challenged, 
not  being  decided).  In  1897,  plaintiff  brought  the 
present  suit  to  redeem  the  14  catcnies  on  the  footing 
of  the  mortgage  of  1853  which  had  been  pleaded  by 
the  defendants  in  the  previous  suit.  Hdd,  that  the 
suit  was  not  barred  by  s.  43  or  s.  13,  ExpL  II,  of  the 
Code  of  Civil  Procedure.  Arunachalam  CJietiy  v. 
Meyyappa  Chetty,  I.  L.  B.  21  Mad.  91,  and  Banga- 
satcmi  PiOai  v.  Krishna  PiUai,  I.  L.  B.  22  Mad. 
259,  discussed.  Guddappa  v.  Tirkappa,  I.  L.  B.  25 
Bom.  189,  dissented  from.  Ramaswami  Ayyab 
r.  VTTHrKATHA  Aytab  (1903) 

I.  L.  K.26Mad.  760 


^     118. 


Suit   for     rent — Civil    Pro- 


cedure Code  (Act  XIV  of  1SS2),  s.  13—Khoti  SettU- 
ment  Act  {Bom.  Act  I  of  1880),  s.  33— Suit  to  recover 
thai  (rent  in  kind)  for  1898-99— Pretnous  suit  to 
recover  thai  for  1897-98.  The  plaintiff,  a  khot,  sued 
to  recover  thai  (rent  in  kind)  from  the  defendants 
for  the  year  1898-99.  He  also  claimed  rent  for  the 
betel-nut  trees  growing  on  the  land.  The  defence 
was  that,  under  the  botkhat  (statement)  prepared 
by  the  Settlement-officer  under  the  Khoti  Settle- 
ment Act  (Bom.  Act  I  of  1880),  the  plaintiff  was  not 
entitled  to  claim  any  rent  in  respect  of  the  betel-nut 
trees.  A  previous  suit  (Xo.  718  of  1898)  had  been 
brought  by  the  plaintiff  against  the  defendants  to 
recover  thai  for  the  year  1897-98.  In  it  the  plaintiff 
bad  claimed  (inter  alia)  rent  (thai)  in  respect  of  the 
same  betel-nut  trees,  alleging  that  the  present 
defendants  were  "  liable  to  pay  thai  to  the  plaintiff 
according  to  practice."  The  defendants  appeared, 
and  appSed  for  time  to  put  in  their  written  state- 
ment, but  their  application  was  refused.  The  only 
issue  raised  in  the  case  was  whether  the  dbhdvani 
(estimated  produce)  was  proved.  The  Judge  held 
it  proved,  and  decreed  the  claim.  It  was  contend- 
■ed  in  the  present  suit  that  the  decision  in  that  suit 
(So.  718  of  1898)  operated  as  res  judicata.  Held,  by 
Ftltox,  J.,  that  the  decision  in  suit  No.  718  of  1898 
did  not  bar  the  defence  based  on  s.  33  of  the  Khoti 
Settlement  Act  (Bom.  Act  I  of  1880).  The  mere 
fact  that  in  the  former  suit  tluil,  or  the  produce 
of  betel-nuts,  may  have  been  wrongly  awarded 
could  not  alter  the  provisions  of  the  law,  and  there- 
fore, under  the  circumstances,  no  question  of  res 
judicata  arose.  Held  by  Chaxdavakkae,  J.,  that 
the  claim  in  respect  of  the  betel-nut  trees  was  not 
res  judicata  by  the  decision  in  the  previous  suit. 
The  plaintiff,  in  his  plaint  in  that  suit,  did  not  allege 
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what  was  the  rate  according  to  practice,  or  that 
according  to  practice  the  defendants  were  liable  to 
pay  thai  in  respect  of  betel-nuts.  He  merely 
specified  betel-nuts  as  one  of  the  items  in  respect  of 
which  thai  was  payable  to  him  for  the  year  1897-98, 
and  the  rate  at  which  it  was  payable  that  year. 
The  question  of  defendants'  liability  in  respect  of 
betel-nuts,  not  only  for  the  year  1897-98,  but  for  all 
years,  according  to  practice  was  not  alleged,  and 
was  therefore  not  directly  and  substantially  in  issue 
in  the  previous  suit.  All  that  the  former  suit 
decided  was  that  thai  was  payable  in  respect  of  betel- 
nuts  for  the  year  1897-98  as  alleged  and  claimed  in 
the  plaint,  and  not  according  to  practice.  Heldy 
also,  on  the  merits,  that,  having  regard  to  the  Col- 
lector's botkhat  (statement),  the  plaintiff  was  not 
entitled  to  recover  rent  in  respect  of  betel-nuts. 
The  rule  of  English  law,  that  where  the  allegation 
!  on  the  record  is  uncertain  there  is  no  res  judicata,  is 
I  also  the  rule  embodied  in  ExpL  I  to  s.  13  of  the  Civil 
'  Procedure  Code  (Act  XIT  of  1882).  Yiskstt 
Vasudev  JrvzKAB  r.  Ramij>-g  Bhtklesg  Gttrav 
(1901)  ....  I.  Ii.  R .  26  Bom.  25 
119. *■  Matter  directly  and  sub- 
stantially in  issue  " — Civil  Procedure  Code  (Ad 
XI  r  of  1S82),  s.  13,  Expl.  II.  In  a  previous  suit 
brought  by  the  defendant's  husband  against  the 
plaintiff,  for  a  declaration  of  his  title  to  a  moiety 
of  a  garden  piurchased  from  the  ancestors  of  the 
plaintiff,  and  for  partition,  the  suit  was  not  defend- 
ed, and  an  ex  parte  decree  was  passed.  In  a 
subsequent  suit  by  the  plaintiff,  to  have  his  title  to 
the  said  garden  declared,  to  have  the  sale  to  the 
defendant's  husband  set  aside  as  having  been  made 
without  legal  necessity  and  to  recover  possession, 
the  defence  was  that  the  suit  as  regards  the  moiety 
of  the  land  was  barred  by  the  operation  of  s.  13  of 
the  Civil  Procedure  Code'  Held,  that  the  question 
of  the  validity  of  the  sale  to  the  defendant's  husband 
'  ought  to  have  been  raised  by  way  of  defence  to  the 
1  previous  suit,  and  it  must  therefore,  by  virtue  of 
I  ExpL  II  to  s.  13  of  the  Qvil  Procedure  Code,  be 
treated  as  having  been  directly  and  substantiaUy  in 
issue  in  that  suit,  and  was  consequentlv  res  judicata, 
Sundar  v.  Parhuti,  I.  L.  B.  12  AH.  51  :  L.  B.  16  I. 
A.  186,  distinguished.  Mahahir  Pershad  Singh  v. 
Macnaghten,  I.  L.  B.  16  Calc.  6S2  :  L.  B.  16  I.  A 
107,  and  Kamestrar  Persad  v.  Bajkumari  Button 
Koer,  I.  L.  B.  20  Calc.  79  :  L.  B.  19  I.  A.  234, 
referred  to.  Shyama  Charts-  Ban-ekji  r.  Mbik- 
MAYi  Debi  (1904)        .         .  I.  lo.  E.  31  Calc.  79 

I  ^  120.  Matters  m  issu^ 

— Issue  of  late  erroneously  decided — Causes  of  action- 
I  In  a  previous  suit  for  rent  against  a  permanent 
I  tenure-holder  in  a  permanently-settled  area  :  Held, 
following  a  ruling  of  the  High  Court  that  the  plaintiff  , 
could  recover  interest  on  the  arrears  only  at  the  rate 
of  12  per  cent,  per  annum,  as  s.  67  of  the  Bengal 
Tenancy  Act  controlled  s.  179  of  the  Act  and  was  a 
bar  to  his  recovering  at  the  higher  rate  mentioned 
in  the  kabuliat.  The  ruling  referred  to  was  subse- 
quently overruled  by  a  Full  Bench.  In  a  subse- 
quent suit  between  the  same  parties  on  the  same 
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kahuliat  for  rent  for  a  subsequent  period  :  Held, 
that  the  case  must  be  decided  upon  the  law  as  it 
stood  when  judgment  was  pronounced  and  that  the 
plaintiff  could  recover  the  larger  sum  for  interest ; 
the  decision  in  the  previous  suit  would  not  be  res 
judicata.  The  subsequent  suit  having  been  brought 
on  a  fresh  cause  of  action,  no  question  as  to  the  con- 
struction of  the  kabuliat  had  arisen,  and  the  law 
since  the  decision  of  the  former  suit  had  been  deter- 
mined by  judicial  decision  to  be  otherwise  than  what 
it  was  formerly  regarded  to  be.  A  point  of  law  may 
constitute  res  judicata.  Parthasaradi  Ayyangar  v. 
Chinna  Krisna  Ayyangar,  I.  L.  R.  5  Mad.  304  ; 
Chamanlal  v.  Bapuhhai,  I.  L.  R.  22  Bom.  669  ; 
Venku  v.  Mahaliv^a,  I.  L.  R.  11  Mad.  393  ;  Rai 
Churn  Ghose  v.  Kumud  Mohon  Dutt  Chaudhuri, 
1  C.  ]Y.  N.  687  ;  and  Bishnu  Pria  Chowdhurani  v. 
Bhaba  Sundari  Debya,  I.  L.  R.  28  Calc.  318,  referred 
to  Gouri  Koer  v.  Audh  Koer,  I.  L.  R.  10  Calc.  1087, 
and  Phun-do  v.  Jangi  Nath,  I.  L.  R.  15  All.  327, 
distinguished.  Alimunxissa  Chowdhurani  v. 
Sham  A  Char  an  Roy  (1905) 

I.  L.  R.  32  Calc.  749 
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Code,  s.  13 — Res  judicata — Erroneous  decision  in  a 
formerlsuit — Bengal  Tenancy  Act  (VIII  of  1885), 
ss.  67,  74,  179 — Mukarari  lease — Abwab — Illegal 
cesses — Stijndation  to  pay.  Where  the  plaintiff  in 
a  suit  for  recovery  of  rent  claimed  certain  cesses, 
which  the  defendant  had  stipulated  to  pay  in  his 
Jcabidiat  and  which  the  defendant  said  he  was  not 
liable  to  paj-,  inasmuch  as  in  a  previous  suit  for 
recovery  of  rent  of  a  previous  period,  it  had  been 
held  that  the  same  was  not  recoverable  according 
to  law  : — Held,  that  the  present  claim  was  barred  by 
the  rule  of  res  judicata.  Padmanand  Singh  v. 
Radha  Singh  (1905)        .         .     9  C.  W.  K".  469 


122. 


Civil  Procedure 


Code  [Ad  XIV  of  1882),  s.  13— Joint  trial—'-'  Matter 
directly  and  substantially  in  issue  " — "  Former  suit  " 
— Suits  disposed  of  in  one  judgment — Title.  M  and 
J,  two  Mahomedan  co-widows,  brought  two  separate 
suits  for  recovery  of  their  dowers  from  the  estate  of 
their  deceased  husband.  A  question  was  raised  in 
these  suits,  whether  two  houses  belonged  to  the 
estate  of  the  husband.  By  consent  of  parties  the 
Subordinate  Judge  tried  both  the  suits  together  and 
disposed  of  them  in  one  judgment,  it  being  found 
that  the  two  houses  belong  to  M,  as  her  separate 
property.  But  two  separate  decrees  were  drawn 
up  in  accordance  with  that  judgment.  J  preferred 
an  appeal  to  the  District  Judge  against  the  decree 
in  her  own  suit  mainly  on  the  ground  that  the  con- 
clusion arrived  at  by  the  Subordinate  Judge  in  the 
suit  of  21,  respecting  the  title  of  the  two  houses,  was 
erroneous  ;  but  no  appeal  was  preferred  in  M's  suit. 
At  the  hearing  of  this  appeal  a  question  was  raised 
on  behalf  of  M,  the  respondent,  that  the  judgment 
in  M^s  suit  not  having  been  appealed  against 
operated  as  res  judicata.  The  District  Judge  over- 
ruled this  plea,  and  allowed  the  appeal  of  J.  On 
second  appeal  to  the  High  Court  : — Held  (Rampini, 
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J.,  dissenting),  that  there  was  no  bar  of  res  judicata 
to  the  hearing  of  the  appeal  preferred  by  J.  Abdul 
Majid  V.  Jew  Narain  Mahto,  I.  L.  R.  16  Calc.  233, 
referred  to.  Mariamnissa  Bibi  v.  Joynab  Bibi 
(1906)  .  .  .  .  I.  L.  R.  33  Calc.  1101 
s.c.  10  C.  W.  N.  934 

123. Civil  Procedure 

Code  {Act  XIV  of  1882),  s.  13— Consent  decree- 
Fraud — Defence — Limitation.  On  the  4th  June 
1893,  the  defendant  signed  an  acknowledgment 
(Ruzu)  for  R  11,534-15-0  in  favour  of  the  shop  of 
Bakhatram  Nanuram,  represented  in  the  suit 
by  the  plaintiff'.  On  the  19th  June,  1894,  the 
defendant  paid  R400  cash,  and  a  hundi  for  R600 
and  for  the  balance  R  10,534-15-0  he  passed  an 
instalment-bond  payable  at  yearly  instalments  of 
R  1,000  with  interest  at  6  per  cent,  on  overdue  instal- 
ment. The  hundi  for  R600  was  dishonoured  in 
1895  and  the  firm  sued  the  defendant  for  its  amount 
plus  R45  interest  in  Suit  No.  249  of  1895.  The 
defendant  pleaded  want  of  consideration  for  the 
hundi,  and  further  said  that  the  acknowledgment 
had  been  passed  in  ignorance  of  the  true  state  of 
accounts  and  because  the  facts  had  been  concealed 
and  misrepresented.  A  Commissioner  was  appoint- 
ed to  examine  the  plaintiff's  account.  He  reported 
that  the  debt  really  due  on  the  4th  June,  1893,  was 
R.3,010-3-0  and  not  R  11,534-15-0  as  stated  in  the 
Ruzu.  Upon  this  the  claim  in  the  suit  was  decreed 
without  an  adjudication  of  other  questions  raised  by 
the  defendant.  In  1897,  the  firm  sued  the  defend- 
ant for  the  first  and  second  instalments,  which  had 
become  due  under  the  instalment-bond.  This  was 
Suit  No.  105  of  1897  and  was  for  R2,000  and  inter- 
est.  The  defendant  admitted  the  claim,  which  was 
decreed  accordingly  by  consent.  In  1898,  the 
defendant  instituted  Suit  No.  412  of  1898  against 
the  Bakhatram  firm  for  cancellation  of  the  instal- 
ment-bond alleging  that  it  was  obtained  by  mis- 
representation and  fraud,  and  was  void  in  law 
having  been  passed  in  respect  of  wagering  transac- 
tions and  that  nothing  was  due  under  it.  The  final 
decision  in  the  case  was  passed  by  the  High  Court, 
who,  without  giving  any  decision  on  the  merits, 
dismissed  the  suit  as  time-barred.  Pending  the 
above  proceedings,  the  plaintiff  filed  this  suit  in 
1902  against  the  defendant  on  the  instalment-bond 
to  recover  the  3rd,  4th  and  5th  instalments  amount- 
ing in  all  to  R  3,000  and  interest.  The  defendant 
pleaded  inier  alia  that  the  instalment-bond  and 
prior  Ruzu  were  obtained  from  him  by  fraud  and 
misrepresentation  and  that  the  debt  due  was  one 
arising  from  wagering  contracts  unenforceable  by 
law.  No  findings  were  recorded  on  these  points,  as 
the  Subordinate  Judge  held  that  the  defendant  was 
precluded  by  the  decrees  in  suits  Nos.  249  of  1895 
and  105  of  1897  from  raising  any  of  these  conten- 
tions. The  claim  was  decreed  with  costs.  On 
appeal,  the  District  Judge  also  came  to  the  conclu- 
sion that  the  bar  of  res  judicata  operated  against  the 
defendant,  but  held  that  the  claim  as  to  the  3rd  and 
4th  instalments  was  barred  by  limitation.  Both 
the  parties  preferred  appeals  to  the  High  Courts 
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Held,  by  Astok,  J. — (i)  that,  unless  it  be  established 
that  the  pleas,  which  the  defendant  had  raised  in  the 
jM*esent  suit  and  had  not  been  allowed  to  prove 
if  proved  in  the  Hundi  Suit  No.  249  of  1895,  have 
reduced  the  amount  actually  due  bv  him  in  June, 
1893,  to  less  than  R600,  plus  the  R400  paid  in  cash, 
the  decision  in  the  hundi  suit  could  not  operate,  as 
res  judicata  in  respect  of  the  said  pleas,  for  the 
matter  which  might  and  ought  to  be  made  a  ground 
of  defence  in  the  hundi  suit  must  be  a  ground  of 
defence  to  "  the  claim  actually  made  "  in  the  said 
former  suit ;  (ii)  that  the  plea  that  the  consideration 
for  the  instalment-bond  partly  failed,  because  of  the 
reasons  set  up  in  the  pleas  aforesaid,  would  have 
been  irrelevant  in  the  later  suit  No.  195  of  1897  for 
the  first  two  instalments  of  R  1,000  due  under  that 
bond,  unless  by  setting  up  these  pleas  and  proving 
them  the  claim  in  that  later  suit  for  R  2,000,  the 
amount  of  the  first  two  instalments,  would  have 
been  reduced.  Held,  by  Scott,  J. — (i)  that  before 
the  present  suit  was  brought  the  issue  as  to  consider- 
ation had  not  been  raised,  except  with  reference  to 
the  hundi  and  had  been  heard  and  determined  in 
suit  No.  249  of  1895  with  reference  to  that  docu- 
ment alone.  The  defendant  was,  therefore,  not 
barred  by  res  judicata  from  pleading  in  this  suit  that 
the  bond  was  no  longer  supported  by  consideration  ; 
(ii)  that  the  lower  Court  was  wrong  in  holding  that 
the  defendant  was  barred  bv  s.  13  of  the  Civil  Pro- 
cedure Code  (Act  XIV  of  "l882)  from  raising  the 
questions  of  fraud  or  wager  as  vitiating  the  bond  as 
a  security  for  the  payment  of  the  remaining  instal- 
ments. The  issue  in  suit  No.  249  of  1895  was  a 
sufficient  issue  for  the  disposal  of  the  case  on  the 
hundi  and  in  that  suit  the  defendant's  liability 
under  the  hundi  was  the  only  matter  in  issue.  In 
suit  No.  105  of  1897  there  was  no  hearing  and  dis- 
posal of  any  matter  in  issue  and  the  provisions  of 
s.  13  had,  therefore,  no  apphcation.  Regard  must 
be  had  to  the  reason  and  scope  of  the  consent  decree. 
A  defendant  is  entitled  to  resist  a  claim  made  against 
him  by  pleading  fraud,  and  he  is  entitled  to  urge 
that  plea  though  he  may  have  himself  brought  an 
unsucc-essful  suit  to  set  aside  the  transaction,  and  is 
not  under  certain  circumstances  like  those  in  hand 
precluded  from  urging  that  plea  by  lapse  of  time. 
Bangnoth  v.  Govind,  I.  L.  B.  28  Bom.  639,  followed. 
Mahomed  v.  Ezekiel,  7  Bom.  L.  B.  772,  not  followed. 
Mekalal  Shadiba3I  r.  Kh.absetji  (1906) 

I.  L.  B.  30  Bom.  395 


124. 


Application  for  review  to 


have  compromise-decree  set  aside — Bes  judi- 
cata—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  13 
— Suit  instituted  before  Munsif — Compromise-decree 
on  appeal  before  District  Judge — Decision,  if  bars 
fresh  suit  before  Subordinate  Judge — Ground  for 
setting  aside  compromise-decree  not  raised  in  reviexc — 
Fresh  suit  on  such  ground,  if  lies — Procedure  for 
setting  aside  decree — Bute  issued  by  the  High  Court — 
Discharge — Effect.  Plaintiffs  had  instituted  three 
salts  against  the  defendants  in  the  Court  of  the 
Munsif.     Pending    appeals    preferred    before    the 
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District  Judge  against  the  decrees  of  the  Munsif,  a 
compromise  was  filed  and  decrees  made  thereon. 
The  plaintiffs  then  applied  for  review  of  the  decrees 
alleging  that  their  pleader  had  no  authority  to 
agree  to  the  compromise.  The  District  Judge 
rejected  the  application  on  the  ground  that  the 
pleader  had  the  requisite  authority.  The  plaintiffs 
obtained  rules  from  the  High  Court  against  this 
order,  but  they  were  discharged.  Plaintiffs  now 
instituted  a  fresh  suit  in  the  Court  of  the  Subordinate 
Judge  praying  that  the  compromise  and  the 
decree  made  thereon  be  set  aside  on  the  ground  that 
the  pleader  had  no  authority  to  compromise  and 
that  the  terms  of  the  compromi.=e  went  outside  the 
subject-matter  of  the  suit.  Held,  that  in  order  to 
have  the  compromise-decree  set  aside  it  was  open 
to  the  plaintiffs  to  proceed  either  by  way  of  suit  or 
by  an  application  for  review  the  latter  being  the 
more  regular  mode  of  procedure.  Ashuto-sh  Chandra 
V.  Tara  Prosanna  Boy,  I.  L.  B.  10  Calc.  612, 
followed.  That  the  effect  of  the  discharge  of  the 
rules  issued  by  the  High  Court  was  to  leave  the 
order  of  the  District  Judge  undisturbed.  That  the 
question  regarding  the  pleader's  authority  to  com- 
promise was  directly  and  substantially  in  issue  in  the 
proceeding  for  review  and  was  heard  and  finally 
decided  by  the  Court  of  the  District  Judge  which 
was  a  Court  of  jurisdiction  competent  to  try  the 
present  suit.  The  suit  in  consequence  is  barred  by 
the  rules  of  res  judicata.  Kovlash  Chandra  De  v. 
Tarack  Xath  Mortal,  1.  L.  B.''25  Calc.  571  ;  Bhag- 
icanbuttee  Chovdhurain  v.  A.  H.  Forbes,  I.  L.  B.  28 
Calc.  78,  relied  on.  An  independent  suit  would  not 
lie  merely  because  a  ground  is  alleged  for  setting 
aside  the  decree,  which  was  not  taken  in  the  appli- 
cation for  review.  The  plaintiffs  having  elected 
to  proceed  by  way  of  review,  ought  to  have  raised 
upon  their  apphcation  all  the  grounds  upon  which 
they  relied  for  setting  aside  the  decree.  Ram 
GoPAL  Mazxtmdak  f.  PEAsr>r>"A  KrMAK  Sajtial 
(1905)      ....  IOC.  W.K".52» 


included 
in  the  former  suit — Civil  Procedure    Code  {Ad 


125. 


Property   not 


XIV  of  1882),  s.  13,  Explanation  II— Bight  as  heir 
decided  in  the  former  suit  v:ith  respect  to  other  property 
— The  decision  does  not  bar  the  second  suit.  K 
brought  a  suit  against  A  and  others  to  recover  some 
property  as  heir  of  one  jS  praying  for  a  partition  of 
the  properties  specified  in  the  plaint  and  for  allot- 
ment to  him  of  S's  share  therein.  A  denied  K's 
heirshfp  and  asserted  himself  to  be  heir  of  «S.  It  was 
decided  that  A  was  the  heir  of  S  and  the  suit  was 
dismissed.  A  then  brought  another  suit  against  K 
to  establish  his  right  as^'.*  heir  to  property  not 
included  in  the  plaint  in  the  first  suit.  The  lower 
Appellate  Court  negatived  the  claim  upon  the 
ground  that  as  A  failed  to  make  the  omission  by  K 
to  include  the  property  in  dispute  in  the  previous 
suit  for  partition  a  ground  of  defence,  A's  right  to 
the  property  was  in  the  second  suit  barred  under 
Explanation  II  to  s.  13  of  the  Code  of  Civil  Proce- 
dure (Act  XIV  of  1882).     On  appeal  tothe     High 


(     10683     ) 


DIGEST  OF  CASES. 


(     10684     ) 


HES  JUDICATA— cow <d. 

7.  MATTERS  IN  ISSUE— coKcZrf. 

Court,  hdd,  that  A''s  right  to  maintain  the  suit  was 
not  barred  by  res  judicata.  Explanation  II  to  s.  13 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882) 
must  be  read  in  conjunction  with  and  as  part  and 
parcel  of  the  leading  provisions  of  the  section  itself. 
According  to  those  provisions,  several  conditions  are 
necessary  to  constitute  a  matter  res  judicata.  Two 
of  those  conditions  are  :  (i)  that  the  matter  must 
have  been  in  the  former  suit  directly  and  substan- 
tially in  issue  ;  and  (ii)  that  it  must  have  been 
heard  and  finally  decided  in  that  suit.  The 
explanation  does  no  more  than  lay  down  that  if  a 
matter,  which  might  and  ought  to  have  been  made  a 
ground  of  defence  in  the  former  suit,  is  not  made 
such  a  ground,  it  shall  be  dealt  with  as  faUing 
within  the  first  of  the  abovementioned  conditions.. 
That  is,  the  omission  shall  have  the  same  effect 
given  to  it  as  it  would  have  had  if  it  had  been 
mF.cle  a  ground  of  defence.  But  to  constitute  res 
judicata,  a  second  condition  is  necessary- — it  must 
have  been  finally  decided  and  if  the  former  suit 
went  olf  on  a  preliminary  ground  not  calling  for 
adjudication  on  other  grounds  of  defences  whether 
raised  or  not,  those  grounds  remain  undecided. 
The  same  effect  must  be  given  to  a  matter  which 
might  and  ought  to  have  been,  but  has  not  been, 
made  a  ground  of  defence  in  the  former  suit,  as 
must  be  given  to  it  if  it  had  been  made  a  ground 
of j^  defence  in  the  former  suit.  Abdullakhan  v. 
Khanmia  (1908)         .  I.  L.  R.  32  Bom.  315 

126, Previous  rent  suit — Civil 

Procedure  Code  {Act  XIV  of  1882),  s.  13,  Expl.  II— 
Rent,  suit  for — Decree,  ei:  jMrte.  The  limitation 
that  for  Explanation  II  of  s.  13  of  the  Code  of 
Civil  Procedure  to  have  any  appHcation,  the  sub- 
ject-matters of  the  two  suits  must  be'  the  same 
is  not  to  be  found  in  s.  13  itself.  Rajendra  Nath 
Ghose  V.  Tarangini  Dassi,  1  C.  L.  J.  248,  explained. 
The  words  "  the  matter  directly  and  substantially 
at  issue  has  been  directly  and  substantially  in  issue 
in  a  former  suit  "  cannot  and  do  not  lay  down  that 
both  the  issues  and  the  subject-matters  of  the  two 
suits  must  be  the  same  before  Explanation  II  can  be 
applied.  Sarkum.  Abu  Torab  Abdul  Waheb  v. 
Rdluiinan  Bul-sh,  I.  L.  R.  2i  Calc.  83 ;  Kailash 
Mondul  V.  Baroda  Sundari  Dasi,  I.  L.  R.  24  Calc. 
711  ;  Woomesh  Chundra  Moitra  v.  Baroda  Das 
Moitra,  1.  L.  R.  28  Calc.  17  ;  and  Surjiram  Marwari 
v.  Barhamdeo  Per  sad.,  1  C.  L.  J.  337,  referred  to. 
It  is  not  required  for  Explanation  II  to  be  apphcable 
to  a  case  that  the  matter,  which  might  and  ought  to 
have  been  raised  in  the  former  suit,  but  was  not  so 
raised,  must  have  been  heard  and  finally  decided 
in  the  previous  suit.  Sri  Gopal  v.  Piithi  Singh, 
I.  L.  R.  20  All.  110,  followed.  Jamadab  Singh 
V.  Serazuddin  Ahamad  Chaudhuei  (1908) 

I.  L.  R.  35  Calc.  979 
s.c.  12  C.  "W.  N.  862 

8.  PARTIES. 
(a)  Same  Parties  or  their  Representatives. 

1. Judgment  not  inter  partes 

'—Questions  of  fact.     A  judgment   inter  paries  be- 
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(a)  Same    Parties    or    their    Representatives 
— contd. 

tween  A  and  B  cannot  be  considered  to  conclude  A 
in  a  suit  between  A  and  C,  and  is  not  admissible  in 
the  second  suit  as  evidence  of  the  truth  of  the  facts 
adjudicated  in  the  former  one.  Balaji  Vishva- 
nath  Joshi  v.  Dharma 

2  Bom.  385 :  2nd  Ed.  363 

2. Judgment    inter    partes — 

Point  decided  in  former  suit.  In  a  foreclosure 
suit  in  which  A  was  plaintiff  and  B,  C,  and  D  were 
defendants  : — Held,  that  a  verdict  on  the  point  in 
issue  in  an  ejectment  suit  in  which  C  and  D  were 
plaintiffs  and  A  was  defendant,  was  a  bar  to  the 
suit.     Mohidin   v.    Muhammad    Ibrahim 

1  Mad.  245 

NuND  Kishore  Singh  v.  Huree  Pershad  Mttn- 
DUL 13W.R.  64 

3. Suit      to     recover 


purchase-money  of  the  decree  of  ejectment  from  pur- 
chase. AVhere  the  plaintiff  purchased  land  from  A 
and  on  taking  possession  was  made  defendant  in  an 
ejectment  suit  brought  by  a  third  person  : — Held,  in 
a  suit  against  A  to  recover  the  purchase-money,  that 
the  decision  in  the  ejectment  suit — to  which  A  was 
no  party— was  not  a  res  judicata.  Ram  Ranjan 
Chuckerbutty  v.  Ram  Narain  Singh,  I.  L.  R.  22 
Calc.  533,  and  Ritto  Kunwar  v.  Kisho  Pershad, 
I.  L.  R.  19  All.  277,  referred  to.  Gool  Khan  v. 
Tetar  Goala     .         .         .         .    4  C.  W.  If .  63 

Judgment    in  rem 


— Decree  obtained  by  fraud — Civil  Procedure  Code, 
1877,  s.  13 — Evidence  Act,  s.  44.  Where  a  decree 
in  a  suit  has  been  honestly  obtained  without  fraud 
it  cannot  be  subsequently  disputed  by  the  parties 
thereto  or  their  privies,  or  by  persons  who  were 
represented  by  such  parties.  Strangers  to  the  suit, 
{i.e.,  persons  neither  privies  to,  nor  represented  by, 
the  parties  thereto)  are  not  bound  by  such  a  decree 
if  it  be  a  decree  inter  partes ;  but  if  it  be  a 
decree  in  rem  and  passed  by  a  competent  Court, 
they  are  bound  by  it  and  cannot  controvert  it. 
Where  a  decree  has  been  obtained  by  means  of  the 
fraud  of  one  party  against  the  other,  it  is  binding  on 
parties  and  privies,  and  on  persons  represented  by 
the  parties,  so  long  as  it  remains  in  force,  but  it  may 
be  impeached  for  fraud,  and  may  be  set  aside  if  the 
fraud  is  proved.  In  the  case  of  judgments  in  rem 
the  same  rule  holds  good  with  regard  to  persons  who 
are  strangers  to  the  suit.  Where  a  decree  has  been 
obtained  by  the  fraud  and  collusion  of  both  the 
parties  to  the  suit,  it  is  binding  upon  the  parties. 
It  is  also  binding  upon  the  privies  of  the  parties, — 
except,  probably,  where  the  collusive  fraud  has  been 
on  a  provision  of  the  law  enacted  for  the  benefit  of 
such  privies.  But  persons  represented  by,  but  not 
claiming  through,  the  parties  to  the  suit  may  in  any 
subsequent  proceeding,  whether  as  plaintiff  or 
defendant,  treat  the  previous  judgment  so  obtained 
by  fraud  and  collusion  as  a  mere  nullity,  provided 
the  fraud  and  collusion  be  clearly  established.  The 
same  rule  applies  with  regard  to   strangers    where 
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the  previous  judgment  is  a  judgment  »n  rem.  S.  13 
•of  the  Civil  Procedure  Code  (Act  X  of  1877)  is  not 
exhaustive  as  to  the  effect  of  res  judicata.  It  does 
not  deal  with  the  case  of  judgments  in  rem,  nor  with 
that  of  parties  represented  by,  though  not  claiming 
"under,  the  parties  to  a  former  suit.  Quoere  :  As  to 
the  proper  construction  of  s.  44  of  the  Evidence  Act. 
Ahmedbhoy  Hcbibhoy  v.  Vulleebhoy  Cassttm- 
BHOY       .         .         .         .     I.  li.  E.  6  Bom.  703 

5. _ Decree    against    Hindu 

•wido"W — Fraud — Reversioner.  Upon  the  death  of 
jR,  a  Hindu,  who  was  separate  from  his  brother  S, 
his  Tividow  G  became  life-tenant  of  his  estate,  and  his 
daughter  B  became  entitled  to  succeed  after  G's 
■death.  In  1882  a  suit  was  brought  by  S  and  G 
against  F  to  recover  the  value  of  a  branch  of  a 
mangoe  tree  wrongfully  taken  by  the  defendant, 
and  for  maintenance  of  possession  over  the  grove 
in  which  the  tree  was  situate.  TKe  suit  was 
-dismissed,  and  it  was  decided  that  R  was  not  the 
owner  of  the  grove,  nor  was  G  the  owner.  In 
1885  B  brought  a  suit  against  G,  8,  V,  and  A, 
to  whom  V  had  sold  some  of  the  trees,  claiming 
a  declaration  of  her  right  and  possession  of  the 
grove,  upon  the  allegatiofl  that  the  proceedings 
of  1882  were  carried  on  in  coUusion  between  S 
and  G  on  the  one  hand  and  V  on  the  other, 
for  the  purpose  of  improperly  preventing  her 
from  asserting  her  rights.  Helil,  that,  if  the  suit  of 
1882  was  a  genuine  suit  and  was  properly  contested 
by  the  then  plaintiffs,  though  S  might  have  been 
improjDerly  joined  as  plaintiff  any  decision  then 
passed  against  G  would  be  binding  upon  the  present 
plaintiff,  and  estop  her  again  Utigating  questions 
which  were  then  decided.  Held,  also,  that,  if  the 
plaintiff's  specific  allegation  of  fraud  and  collusion 
in  the  proceedings  of  1882  were  established,  and 
even  if  the  decree  of  1882  did  dispose  of  the  question 
now  sought  to  be  re-opened,  the  decision  in  that  suit 
would  not  be  binding  on  the  plaintiff  under  the 
■circumstances.  Katama  Natchiar's  Case,  9  Moo. 
I.  A.  539 ;  Adi  Deo  Narain  Singh  v.  Dukharan 
Singh,  I.  L.  R.  5  All.  532  ;  and  Sant  Kumar  v. 
Deo  Saran,  I.  L.  R.  8  AU.  365,  referred  to.  Sachit 
V.  Budhua  Ktjab     .         .       I.  li.  B.  8  All.  429 


6. 


Reversioners- 


Flffect  on  successors  in  estate  to  widow  of  decree 
■against  her — Bow  fides.  The  rule  whereby  decrees 
■obtained  against  a  Hindu  widow  succeeding  to  her 
husband's  estate  as  heir  are  binding  by  way  of  res 
judicata  against  all  who  in  the  order  of  succession 
•came  after  her,  and  in  that  sense  may  be  dealt  with 
as  her  representatives,  is  limited  to  decrees  fairly 
obtained  against  the  widow  in  a  contested  and  bond 
fide  litigation,  and  would  not  apply  to  a  compromise 
which  could  scarcely  be  regarded  as  on  a  higher 
footing  than  an  aUenation  which  the  widow  in  pos- 
session of  her  husband's  divided  estate  might  have 
made,  and  which  the  plaintiff  distinctly  alleged  had 


RES  JUDICATA— con/«i 

8.  F ARTIES— contd. 

(a)  Same  Parties  or  their  Representatives — 
contd. 

not  been  fairly  obtained.  Anund  Koer  v.  Court  of 
Wards,  I.  L.  R.  6  Calc.  764 ;  Nand  Kumar  v. 
Radha  Kuari,  I.  L.  R.  1  AU  282 ;  and  Katama 
Natchiar's  Case,  9  Moo.  I.  A.  539,  referred  to. 
Also  that  M's  withdrawal  of  her  suit  was  not  a  bar 
to  the  suit  of  the  plaintiff.  Sant  Kcmaei  v.  Deo 
Sarai^       .         .         ,         .      I.  li.  B.  8  All.  365 

7.  —  Reversioner.      On 

her  husband's  death,  a  Hindu  widow  obtained 
possession  of  his  estate  as  his  heir,  and,  in  a  suit 
against  her  for  possession  thereof  by  certain  persons 
claiming  to  succeed  to  the  estate  as  rightful  heirs, 
a  decree  was  obtained  by  them.  Held,  that  such 
decree  was  a  bar  to  a  new  suit  against  those  persona 
by  the  daughter  claiming  the  estate  in  succession  to 
the  widow,  the  decree  having  be«n  fairly  and  pro- 
perly obtained  against  the  widow.  Nand  Kvmar 
V.  Radha  Kuari      .         .         I.  L.  B.  1  All  282 


8. 


Decree    in     suit  by    Hindu 


widcw — Reversioners,  suit  by — Alienation  by  life- 
tenant — Adverse  possession.  A  daughter  succeeded 
to  a  share  of  her  father's  estate,  and  transferred 
it  in  full  property  by  a  formal  instrument  or  ikrar- 
nama,  dated  March  1849,  to  her  granddaughter, 
expressly  naming  her  and  treating  her  as  her 
heiress, — the  transfer  being  in  the  nature  of  a  re- 
lease, reserving  maintenance  and  other  advantages 
to  the  donor.  Upon  the  application  of  the  grand- 
daughter before  the  Collector  for  the  mutation  of 
names  according  to  the  terms  of  the  ikramama,  the 
reversioners  (collateral  heirs  of  the  father)  affected 
to  contest  the  unauthorized  nature  of  the  aliena- 
tion, but  dropped  their  opposition.  In  1857  the 
diaras,  or  alluvial  lands  attached  to  the  estate,  were 
perpetually  settled  with  the  granddaughter.  The 
alienor  quarrelled  with  her  granddaughter,  and  in 
1857  brought  a  suit  against  her  to  set  aside  the 
ikramama,  upon  the  ground  of  the  non-performance 
of  a  condition  subsequent.  The  plaintiff  succeeded 
in  the  first  Court,  but  the  judgment  was  reversed 
(October  1858)  on  appeal  to  the  Zillah  Judge. 
Pending  the  appeal,  the  plaintiff  died  (February 
1858),  and  revei-sioners  applied  to  be,  and  were, 
admitted  as  her  heirs  to  conduct  the  appeal.  The 
granddaughter  remained  in  possession  from  the 
date  of  transfer  until  1866,  when  she  died.  In  April 
1867  the  present  suit  was  brought  by  the  surviving 
revei-sioner,  who  claimed  to  be  entitled  to  recover 
possession  of  the  property  by  right  of  inheritance 
from  the  alienor 's  father.  He  was  one  of  the  rever- 
sioners who  had  been  admitted  to  conduct  the  appeal 
in  the  former  suit  upon  the  death  of  the  alienor. 
Hdd  (on  special  appeal  and  review),  that  there  had 
been  no  adverse  jK>ssession  ;  the  instrument  enured 
as  a  transfer  of  the  donor's  lifetime  only  ;  the 
judgment  in  the  former  suit  brought  to  set  it  aside 
did  not  bind  or  affect  the  reversioners,  who  in  that 
suit  merely  represented  the  interest  of  their  prede- 
cessors, the  life-tenant.  Raj  Kitnwar  v.  Indtjrjit 
KuNWAR  .        5  B.  Ij.  R.  585 :  13  W.  R.  52 


(     10687     ) 


DIGEST  OF  CASES. 


(     10688    ) 


EES  JUDICATA— con<rf. 

8.  FARTIES—contd. 

(a)  Same  Pakties  or  their  Representatives — 
contd. 


9. 


Suit    against    re- 


mote reversioner — Subsequent  suit  for  possession  by 
reversioner.  A  Hindu  widow  and  her  son,  the  then 
presumptive  heir  to  property  claimed  by  the  widow, 
obtained  a  decree  against  a  more  remote  rever- 
sionary heir.  The  son  predeceased  his  mother,  and 
the  person  against  whom  the  decree  had  been 
obtained  became  the  next  reversionary  heir.  Held, 
in  a  suit  for  possession  by  him,  that  the  decree  in 
the  previous  suit  did  not  operate  as  a  res  judicata. 
Ram  CHIT^'DER  Poddar  v.  Hari  Das  Sen 

I.  L.  R.  9  Calc.  463 


10. 


Reversioners    entitled  to 


succeed  successively  on  death  of  Hindu 
widow — Suit  by  some  of  such  reversioners  to  stt 
aside  alienations  made  by  widow  in  possession — 
Similar  suit  afterwards  brought  by  others.  Wliere 
there  are  several  reversioners  successively  entitled 
to  succeed  to  property  for  the  time  being  in  the  pos- 
session of  a  Hindu  female,  a  decree  in  a  suit  by  some 
of  such  reversioners  seeking  to  set  aside  alienations 
made  by  the  female  in  possession  will  not  constitute 
res  judicata  in  respect  of  a  similar  suit  brought  by 
other  reversioners.  Bhagwanta  v.  SuJchi,  I.  L.  R.  22 
All.  S3  ;  Jumoona  Dassya  Chowdhrani  v.  Bama- 
soonderi  Dassya  Chowdhrani.  L.  R.  3  1.  A.  72  ; 
and  Isri  Dut  Koerv.'  Hansbutti  Koerain,  L.  R.  10 
I.  A.  150,  referred  to.  Chhiddtj  Singh  v.  Durga 
Dei     .         .         .         .1.  li.  R.  22  All.  382 


11.' 


Decree  against  member  of 


joint  family — Civil  Procedure  Code,  1859,  s.  2- 
Former  suit  by  one  of  several  parties  who  afterwards 
sue  through  a  receiver.  A  previous  decision  against 
one  member  of  a  family  suing  to  recover  his  own 
share  of  certain  property  is  no  bar,  under  s.  2,  Act 
VIII  of  1859,  to  a  suit  by  the  receiver  in  the  name 
of  the  whole  family  to  recover  the  whole  property. 

JUGGTTNNATH    PeRSHAD    DtJTT    V   HOGG 

12  W.  R.  117 

12.  Decree  in  suit  by  manager 

of  joint  family — Manager  of  joint  family  as  re- 
presentative of  other  members — Subsequent  suit  by 
another  member  on  same  cause  of  action.  A  Hindu 
family  is  regarded  as  a  corporation  whose  interests 
are  necessarily  centred  in  the  manager,  the  pre- 
sumption being  that  the  manager  is  acting  for  the 
family,  unless  the  contrary  is  shoMTi.  Before  the 
introduction  of  the  Civil  Procedure  Code,  this  was  so 
equally  with  regard  to  litigation  as  to  other  transac- 
tions, and  it  was  not  then  obligatory,  or  even 
customary,  for  a  Hindu  manager  to  set  forth  that 
he  sued  in  a  representative  character  (as  now 
required  by  the  Code,  s.  50),  or  to  add  the  co-owners 
as  parties  to  the  suit  (as  required  by  English  law). 
A  suit  therefore  brought  in  1856  by  the  manager 
of  a  joint  Hindu  family  consisting  of  himself  and 
the  plaintiff,  and  no  fraud  or  collusion  being 
alleged,  bound  the  plaintiff,  though  then  a  minor, 


RES  JUDICATA— cowid. 

8.  PARTIES— con<f?. 

(a)  Same  Parties  or  their  Representatives 

contd. 

and  he  could  not  afterwards  bring  a  second 
suit  on  the  same  cause  of  action.  Gan  Savant 
Bal  Savant  v.  Narayan  Dhond  Savant 

I.  L.  R.  7  Bom.  467 


13. 


Decree  against  manager  of" 


joint   family Civil     Procedure     Code,     1877, 

-s-  13 — Karnavan  of  Malabar  tarwad,  decree  against. 
A  decree  against  a  karnavan  of  a  Malabar  tarwad, 
as  such,  is  binding  upon  the  members  of  that 
tarwad,  though  not  parties  to  the  suit,  in  the  absence 
of  fraud  or  collusion.  Expl.  5  of  s.  13,  Civil  Pro- 
cedure Code,  is  not  limited  to  the  case  of  a  suit 
under  s.  30.  The  members  of  a  tarwad  claim  under 
a  karnavan,  suing  as  such,  within  the  meaning  of 
expl.  5  of  s.  13.  Varanakot  Narayanan  Namburi 
V.  Varanakot  Narayanan  Namburi 

I.  L.  R.  2  Mad.  32a 


14. 


Karnavan 


of 


Malabar  tarwad,  decree  against.  A  decree  against 
a  person  who  happens  to  be  the  karnavan  of  a  Mala- 
bar tarwad  is  not  necessarily  binding  on  the  tarwad 
in  the  absence  of  fraud.  Elayachanidathil 
KoMBi  AcHEN  V.  Kenatumkora  Lakshmi  Amma 
1.  L.  R.  5  Mad.  201 

15. -  Decree      against 

karnavan  of  Malabar  tarwad — Necessary  parties 
to  suits  against  property  of  Malabar  families — 
Malabar  Law — Nambudri  family.  Status  of — Civil 
Procedure  Code,  1877,  s.  13,  expl.  5,  s.  30.  The 
plaintiff,  a  member  of  a  Malabar  Nambudri  family, 
sued  for  certain  land,  claiming  it  as  the  property 
of  his  family,  the  Vadasheri  illam.  He  had  been 
dispossessed  by  the  defendants  under  a  decree  de- 
claring their  title  to  the  land  against  the  plaintiff's 
elder  brother,  who  claimed  it  on  behalf  of  the 
Vadasheri  illam.  Held,  that  the  plaintiff  was  not 
estopped  by  the  former  decree  from  recovering  the 
land.  Per  Innes,  J. — The  question  whether  a 
decree  obtained  against  the  karnavan  of  a  Nayar 
tarwad  or  of  a  Nambudri  illam  in  Malabar  is  binding 
on  the  family  is  purely  one  of  procedure.  The 
dictum  in  Varanakot  Narayanan  Namburi  v.  Vara- 
nakot Narayanan  Namburi,  I.  L.  R.  2  Mad.  328, 
that  in  the  absence  of  fraud  or  collusion  a  decree 
against  the  karnavan,  as  such,  is  binding  on  the 
anandravans  of  the  trawad,  is  not  warranted  by 
any  provision  of  the  Code  of  Civil  Procedure. 
Every  member  of  the  tarwad  is  entitled  to  be  made 
a  party,  or  to  have  notice  under  s.  30  of  the  Code  of 
Civil  Procedure,  in  any  suit  the  object  of  which 
is  to  affect  the  tarwad  property.  Expl.  5  of  s.  13 
of  the  Code  of  Civil  Procedure  does  not  refer  to 
bond  fide  defences,  but  to  bond  fide  claims,  and  does 
not  make  a  decree  binding  on  a  person  not  a  party 
to  it  where  the  actual  defendant  was  jointly 
interested  with  such  person  in  the  subject-matter 
of  the  suit  and  defended  the  suit  bond  fide. 
Eazir  Gazi  v.  Sonamonee  Dassee,  I.  L.  B..  6  Calc, 
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— contd. 
31,     approved.     Kuxxathcbillath     Vasxtdevan 

^AMBUDRI  t".  NaRAYAXAX  NaMBUDBI 

I.  L.  R.  6  Mad.  121 

16.  Effect  of    decree 

■on  other  members  though  not  parties  to  the  suit.  In 
1870  A  sued  B  for  a  piec«  of  land,  and  obtained  a 
decree  against  him  in  the  original  suit  and  appeal. 
Subsequently,  in  1875,  C  and  D,  the  nephews  of  B, 
brought  a  suit  against  A  and  B  for  their  shares  in 
the  land,  alleging  that  there  was  collusions  between 
A  and  B  in  the  previous  suit.  It  was  found  that 
C  and  D  and  their  uncle  B  had  lived  together  as 
members  of  an  undivided  Hindu  family  at  the  time 
of  the  former  suit,  and  that  he  (B)  was  the  manager 
of  the  family  and  assisted  by  his  nephews,  C  and  D, 
in  defending  the  former  suit.  C  and  D  made  no 
allegation  in  their  plaint  that  they  were  minors  at 
the  time  of  the  former  suit,  nor  did  they  assign  any 
reason  for  not  eisking  to  have  been  made  co-defend- 
ants in  it.  Their  allegation  of  coUusion  between  A 
and  B  was  not  proved.  Held,  that  the  plaintiff's 
suit,  under  those  circumstances,  was  barred  by  the 
former  suit  under  s.  2  of  Act  VIII  of  1859.  Jogen- 
dro  Deb  Furkut  v.  Funindro  Deb  Furkul,  11  B.  L. 
R.  244,  and  Mayaram  Sevaram  v.  Jayvani  Pan- 
durang,   I.  L.  R.   5  Bom.    6S7    note,    referred    to. 

NaBAYAN  GoP   HaBBXJ   v.    PAXDtJBASG   GaXU 

I.  Ii.  B.  5  Bom.  685 


17. 


CiVi7  Procedure 


■Code,  8.  13,  expl.  V — Joint  Hindu  family — Suit 
against  tvx)  members — Second  suit  against  third 
member.  The  plaintiff  sued  the  father  and  brother 
of  the  defendant  for  trespass  to  a  wall.  His  right  to 
the  wall  was  denied,  but  he  obtained  a  decree.  On 
executing  the  decree,  he  was  resisted  by  the  defend- 
ant, who  claimed  the  wall  as  his  ancestral  property, 
and  alleged  that  he  was  no  party  to  the  suit  in 
which  the  decree  had  been  obtained  against  his 
father  and  brother.  His  claim  was  registered  as  a 
suit  under  s.  331  of  the  Code  of  Civil  Procedure. 
The  plaintiff  contended  that  the  defendant 
was  concluded  by  the  decree  obtained  against 
the  father  and  brother.  Held,  that  a  Hindu  son 
in  a  joint  family  becomes  entitled  by  reason  of  his 
birth  and  in  his  own  right,  a  right  which  he 
can  enforce  against  his  father ;  he  does  not 
tiaim  under  his  father  within  the  meaning  of 
s.  13  of  the  Civil  Procedure  Code.  Held,  also, 
that  the  defendants  in  the  former  suit  did  not 
claim  any  right  in  common  for  themselves  and 
others  within  the  meaning  of  expL  V.  of  s.  13 
of  the  Code  of  Civil  Procedure.  The  case  of 
Narayan  Gop  Hahbu  v.  Pandurang  Ganu,  I.  L.  R. 
5  Bom.  685,  distinguished.  Ram  Xakae?  v. 
BisHESHAK  Prasad     .         .    I.  L.  B .  10  All.  411 


18. 


Sale     in    execu- 


tion of  decree — Mitakshara  law — Alienation,  volun- 
tary and  involuntary,  by  the  members  of  a  family 
governed    by    the    Mitakshara    law.     A,    a    Hindu 


BES  JUDICATA— conftZ. 
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governed  by  the  ilitakshara  law,  after  the  attach- 
ment of  a  property,  part  of  his  ancestral  estate, 
to  which  he  and  his  minor  son  B  were  jointly 
entitled  as  members  of  a  joint  Hindu  family,  con- 
veyed by  a  deed  of  gift  the  whole  of  his  interest  in 
the  ancestral  property,  including  the  property 
under  attachment,  to  B.  Five  days  after  the  execu- 
tion of  the  deed  of  gift,  the  property  was  sold  in 
execution  for  the  decree  of  the  attaching  creditor  C, 
and  was  piux?hased  by  C  at  such  sale.  Ten  days 
after  the  sale,  .4  instituted  proceedings  under  s.  256 
of  Act  VIII  of  1859  to  set  it  a<ide  on  the  ground  of 
irregularity.  These  proceedings  were  afterwards 
continued  in  the  name  of  .4,  but  virtually  on  behalf 
of  the  minor  B.  under  the  control  and  direction  of 
the  Collector,  who  had  taken  charge  of  his  estate, 
and  appointed  a  manager  under  Act  XL  of  1858. 
These  proceedings  terminated  in  1874  by  the  appU- 
cation  to  set  aside  the  sale  being  dismissed,  and  the 
sale  was  therefore  confirmed,  and  C  took  possession 
of  the  property.  In  1877  a  suit  was  instituted  on 
behalf  of  I)  by  the  manager  appointed  by  the  Col- 
lector against  C  and  .4  to  recover  possession  of  the 
property,  on  the  grounds — (i)  that  when  it  was  sold 
it  was  not  the  property  of  ^4,  the  judgment-debtor, 
and  (ii)  that  the  property  of  a  joint  Hindu  family 
could  not  be  sold  or  ahenated  by,  or  taken  in  exe- 
cution of,  a  decree  against  a  single  member  of  that 
family.  Held,  that  the  fact  that  the  plaintiff, 
through  his  guardian,  had  actively  intervened  in 
the  proceedings  under  s.  256  of  Act  VIII  of  1859, 
was  no  bar  to  the  institution  of  the  present  suit  on 
his  behalf.  Coixector  of  Monghyr  r.  Hurdai 
Nabats   Shahai     .         .        I.  L.  E.  5  Cale.  425 

s.c.   Ruder  Perkash  Misser  »•.  Hurdai  Narain 
Sahu  .         .         .         .         5  C  Ii.  E.  112 

19. Decree  against  member  of 

joint  family  as  representing  minor  son — 
Alienation  made  without  consfnt  of  co-sharers — 
Civil  Procedure  Code,  1S77,  •«.  13 — "  Same  parties." 
G  sold  an  estate  nominally  to  the  minor  son  of  K, 
but  in  reality  to  K.  H  brought  a  suit  in  his  minor 
son's  name  against  A",  the  mortgagee  of  such  estate 
to  redeem  the  same.  N  set  up  as  a  defence  to  such 
suit  that  such  sale  was  invalid  under  Hindu  law,  as 
such  estate  was  a  share  of  certain  undivided  pro- 
perty of  which  he  was  a  co-sharer,  and  had  been 
made  without  his  consent.  It  was  finally  decided 
in  that  suit  that  such  estate  was  a  share  of  such 
undi\'ided  property  and  not  the  separate  property 
of  G,  and  that  such  sale  was  invalid,  having  been 
made  without  the  consent  of  A',  a  co-sharer  of  such 
undi%"ided  property.  G  subsequently  redeemed 
s\ich  estate,  and,  having  done  so.  sold  it  a  second 
time  to  K.  X  thereupon  sued  K  to  set  aside  such 
sale  on  the  same  ground  as  that  on  which  he  had 
defended  the  former  suit.  Held,  that  the  issue  in 
such  suit  whether  such  estate  was  a  share  of  undivi- 
ded property  or  the  separate  property  of  G  was  res 
judicata,  inasmuch  as  K,  though  not  in  name,  yet 


(     10691     ) 


DIGEST  OF  CASES. 


(     10692     ) 


EES  JUDICATA— contd. 

8.  PARTIES— confc?. 

(a)  Same  Paeties  or  their  Representatives — 
contd. 

in  fact  was  a  "  party  "  to  the  former  suit  in  which 
such  issue  was  raised  and  finally  decided.  Khttb 
Chand  v.  Naeain  Singh     .    I.  L.  K.  3  All.  812 


20. 


Dismissal  of  former    suit 


to  have  property  declared  joint — Subsequent 
suit  for  partition.  Where  a  plaintiff's  claim  to 
have  a  property  declared  ijmaU  had  been  dis- 
missed in  a  former  suit,  his  suit  for  a  partition  of  the 
same  property  was  held  to  be  barred  against  a 
defendant  who  had  been  a  party  to  that  suit,  as 
well  as  against  defendants  who  were  not  in  possession. 
Beshabutoollah  v.  Ajoo    .         .     14  W.  R.  195 


21. 


Suit  against  defendants  as 


principals — Civil  Procedure  Code,  1859,  s.  2 — 
Subsequent  suit  against  them  as  agents.  A  previous 
suit  in  which  the  plaintiff  elected  to  sue  the  defend- 
ants as  principals  bars  a  second  suit  on  the  same 
contract  in  which  the  defendants  are  charged  as 
responsible  agents  under  a  trade  usage.  Deveav 
Krishna   v.    Halambhai     .     I.  L.  E.  1  Bom.  87 

22.f Suit  not  between  same  par- 
ties. Held,  on  the  facts,  that  the  suit  not  barred 
by  s.  2,  Act  VIII  of  1859,  not  being  between  the 
same  parties.  Umes  Chandra  Roy  v.  NABnsr  Chak- 
DEA  Mazumdar         .         .     5  B.  Ii.  R.  327  note 

s.c.  Woomesh  Chunder  Roy  v.  Nobin  Chttn- 
DEE   Mozoomdae     .         .  10  "W.  E.  457 

Abdool  Gtiffooe  Khan  Chowdhry*  v.  Golam 

Ntjjtjf 16  W.  E.  298 

23.  — Decision    as    to 


validity  of  will.  S  died  in  1865,  leaving  two  sons 
N  and  G.  M  took  possession  of  the  property  of  *S 
under  a  will  alleged  by  her  to  have  been  executed 
by  S.  In  1867  G  brought  his  suit  as  one  of  the 
heirs  of  S,  to  set  aside  the  will  and  made  his 
brother  N  a  co-defendant.  The  Principal  Sudder 
Ameen  dismissed  the  suit,  finding  on  the  evidence 
that  the  will  was  genuine.  In  1869  N  brought  this 
suit  for  his  share  as  heir  of  S  against  M.  The  first 
Court  found  that  the  will  was  a  forgery,  and  gave 
the  plaintiff  a  decree.  On  appeal,  the  Judge  held 
that  N''s  claim  was  barred  by  the  decision  in  the 
former  suit  brought  by  his  brother  and  reversed  the 
decision  of  the  first  Court.  Held,  on  special  appeal, 
that  it  was  not  barred  by  the  finding  of  the  Court 
in  G^s  suit,  as  N  was  no  party  to  that  suit,  and 
he  could  not  in  any  manner  have  availed  himself 
of  a  decree  in  that  suit  to  enforce  a  claim  to  his 
share.  Nabin  Chandra  Mazumdar  v.  Mtxkta 
Stjndari  Debi  7  C.  L.  E.  Ap.  38  :  15  W.  E.  309 


24. 


Former  suits  on 


ikrar  between  several  parties.  Five  brothers  A, 
B,  C,  D,  and  E,  executed  in  ikrar,  by  which  talukh 
N  and  others  were  to  remain  in  their  possession 
and  under  the  management  of  A.  On  refusal  to 
give  his  brothers  their  shares  of  the  profits,  they 
sued  separately  and  obtained  decrees  against   him 


EES  JUDICATA— con<d. 

8.  PARTIES— con/d. 

(a)  Same  Parties  oe  their  Representatives — 
contd. 

for  the  amount  due  to  them.  In  a  suit  by  A '« 
son  against  B  for  the  sums  which  his  father  was  com- 
pelled under  the  ikrar  to  pay  his  other  brothers, 
on  the  allegation  that  B  alone  was  in  possession  of 
talukh  N  and  appropriated  the  rents  wrongfully  : — 
Held,  that  the  suit  was  not  barred  by  the  former 
suits  under  the  ikrar,  except  so  far  as  B^s  share 
in  talukh  N  was  concerned.  Khetteo  Nath  Dey 
V.  GossAiK  Doss  Dey       .         .  7  W.  E.  188' 


25. 


Decree  declaring  imparti- 


bility — Subsequent  suit  for  partition.  The  plaint- 
iff's mirasidars  of  a  village,  held  on  pungavaly 
tenure,  sued  their  co-mirasidars,  the  owners  of  the, 
remaining  shares,  and  others,  occupants  of  land  in 
the  village,  for  a  partition  of  the  common  lands  of 
the  village  and  an  allotment  to  the  plaintiffs  of 
specific  parts  thereof  proportionate  to  the  shares 
which  they  represented.  In  a  former  suit  to  which, 
all  the  present  mirasidars  were  parties,  either 
actually  or  as  privies  to  those  through  whom  they 
claim,  it  was  decided  that  no  right  existed  in  any  in- 
dividual shareholder  of  the  village  to  have  allowed 
to  him  a  distinct  portion  of  the  common  lands  in 
proportion  to  his  share  or  shares.  Held,  that  the 
former  decree  declaring  the  impartibility  of  the 
common  land  of  the  village  was  conclusive  in  the 
present  suit  between  the  present  shareholders  upon 
the  same  question  of  right.  Sitaeamaiyar  v. 
Alagiry  Iyer     ....      4  Mad.  285 

26. Decree  in  suit  to  establish. 

right — Subsequent  suit  for  possession — Civil  Pro- 
cedure Code,  1859,  s.  2 — Suit  between  same  parties. 
The  plaintiff  sued  to  recover  possession  of  certain 
houses  and  grounds  as  belonging  to  his  zamindari,. 
setting  forth  that  the  premises  in  question  had  been 
occupied  by  his  paternal  grandmother,  on  whose 
death  the  defendants  had  taken  wrongful  possession. 
The  defendants  claimed  to  be  legally  entitled  to  the 
premises  in  question,  and  contended  that  the  plaint- 
iff's suit  was  barred  under  s.  2,  Act  VIII  of  1859^ 
by  reason  that  the  plaintiff  had  already,  during 
his  grandmother's  lifetime,  brought  a  suit  against 
her  and  the  defendant's  father  as  a  co-defendant,  to 
establish  his  right  to  the  same  premises,  which  suit 
had  been  dismissed.  The  defendants  also  pleaded 
limitation.  It  appeared  that  in  the  former  suit  the 
rehef  sought  by  the  plaintiff  was  substantially  to 
restrain  his  grandmother  from  acts  of  waste  in  alien- 
ating property  which  had  belonged  to  her  deceased 
husband  by  assigning  it  to  her  co-defendant ;  but 
that,  as  regards  the  property  now  claimed,  although. 
it  was  mentioned  in  the  plaint,  no  charge  had  been 
made  that  she  had  assigned  it,  or  intended  to  assign 
it,  to  her  co-defendant,  nor  any  allegation  to  show 
that  the  co-defendant  had  any  interest  in  it.  Held^ 
reversing  the  decisions  of  the  lower  Court,  that 
under  the  circumstances  the  decision  in  the  former 
suit  was  not  a  decision  in  a  suit  between  the  same 
parties,  or  parties  under  whom  they  claimed,  and 
that  the  cause  of  action  in  the  present  suit  was  not 
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determined  in  the  former  suit.  Held,  also,  that  the 
defendant's  plea  of  limitation  could  not  be  deter- 
mined without  a  finding  as  to  whether  the  plaintiff's 
grandmother,  who  died  within  the  period  of  limita- 
tion, had  held  the  premises  with  the  plaintiff's 
leave,  or  as  a  trespasser.     Zamixdak  of  Pittaptt- 

EAM   V.    PeOPBIETOBS    OF   KoLAXKA 

I.  L.  R.  2  Mad.  23 
L.  B.  5  I.  A.  200 

S.C.  Rama  Rao  v.  Sukiya  Rao   3  C.  L.  R.  265 

Reversing  the  decision  of  the  High  Court  in  Ra>ia 
Rao  t;.  SxmiTA  Rao         .         I.  L.  E.  1  Mad.  84 


27. 


Decree  in  suit  by  first  mort- 


gagee   for    sale    of     mortgaged    property 

— Second  mortgagee  not  made  a  party — Subsequent 
suit  by  second  mortgagee  on  mortgage—Civil  Proce- 
dure Code,  1882,  s.  13 — Meaning  of  "  between  jxirties 
under  whom  they  or  any  of  them  claim."  Upon  the 
death  of  G,  a  Mahomedan,  his  estate  was  divisible 
into  eight  shares,  two  of  which  devolved  upon  his 
son,  A,  one  upon  each  of  his  five  daughters,  and  one 
upon  his  widow,  B.  The  name  of  B  only  was  ^ 
recorded  in  the  revenue  registers  in  respect  of  the 
zamindari  property  left  by  G.  In  1876  A  and  B 
gave  to  X  a  deed  of  simple  mortgage  of  2i  biswas 
out  of  a  5-biswas  share  of  a  village  included  in  the 
•said  property.  In  1878  A  and  B  gave  to  <S  a  deed 
of  simple  mortgage  of  the  5  biswas,  which  were  : 
described  in  the  deed  as  the  widow's  "  own  "  pro- 
perty. In  1882  X  obtained  a  decree  upon  his  mort- 
gage for  the  sale  of  the  mortgaged  property,  and  it  I 
was  put  up  for  sale  and  purchased  by  X  Wmself  in  ) 
Janaary  1884.  In  February  and  November  1884  ' 
the  daughters  of  G  obtained  ex  parte  decrees  against 
A  and  B  in  suits  brought  by  them  to  recover  their 
shares  by  inherita,nce  in  the  5  biswas.  In  1885  S 
brought  a  suit  upon  his  mortgage  of  1878,  claiming 
the  amount  due  thereon  and  the  sale  of  the  whole  5 
biswas.  To  this  suit  he  made  defendants  A  and  B, 
G's  daughters,  and  X,  alleging  that  the  decrees  of 
February  and  November  1884  were  fraudulently 
and  collusively  obtained  ;  and  as  to  the  auction  sale 
of  January  1884  that  the  2i-  biswas  were  s«ld 
subject  to  his  mortgage,  he  not  having  been  made  a 
party  to  the  suit  brought  by  X  upon  the  deed  of 
1876,  and  therefore  not  being  bound  by  any  of  the  ^ 
proceedings  taken  therein  or  consequent  thereto. 
On  behalf  of  the  daughters  it  was  contended  (inter 
alia)  that  the  decrees  obtained  by  them  against  A 
and  B  in  February  1884  were  conclusive,  by  way  of 
res  judicata,  against  the  plaintiff,  who,  as  mortgagee 
from  A  and  B,  claimed  under  a  title  derived  from 
them.  Held,  that,  there  being  no  evidence  to  show 
that  the  decrees  of  February  and  November  1884 
were  fraudulently  and  collusively  obtained,  the 
Court  of  first  instance  was  right  in  exempting  the 
shares  of  the  daughters  from  the  hen  sought  to  be 
enforced  by  the  plaintiff ;  and  that,  inasmuch  as 
the  deed  of  1876  was  prior  in  date  to  the  plaintiff's 
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deed  of  1878,  and  there  was  no  allegation  of  fraud  or 
collusion  in  regard  to  it,  the  decree  and  sale  in 
enforcement  of  the  former  deed  would  defeat  the 
rights  of  the  plaintiff  under  the  latter.  Khvb 
Chand  V.  Kalian  Das,  I.  L.  B.  1  AU.  240,  and  AH 
Hasan  v.  Dhirja,  I.  L.  R.  4  AU.  518,  referred  to. 
Per  Mahmood,  J.  The  decrees  of  February  and 
November  1884  did  not  operate  as  res  judicata 
against  the  plaintiff,  inasmuch  as  a  mortgagee  can* 
not  be  bound  by  a  decision  relating  to  the  mortgage 
property  in  a  suit  instituted  after  his  mortgage,  and 
to  which  he  was  not  a  party.  After  a  mortgage  has 
been  duly  created,  the  mortgagor,  in  whom  the 
equity  of  redemption  is  vested,  no  longer  possesses 
any  such  estate  as  would  entitle  him  to  represent 
the  rights  and  interests  of  the  mortgagee  in  a  subse- 
quent htigation,  so  as  to  render  the  result  of  such 
litigation  binding  upon  and  conclusive  against 
such  mortgagee.  The  plaintiff  in  the  present  suit 
could  not  be  treated  as  a  party  claiming  under  his 
mortgagors  within  the  meaning  of  s.  13  of  the 
Civil  R'ocedure  Code,  and  that  section  must  be 
interpreted  as  if,  after  the  words  "  under  whom  they 
or  any  of  them  claim,"  the  words  "  by  a  title  arising 
subsequently  to  the  commencement  of  the  former 
suit  "  had  been  inserted.  Duma  Sahu  v.  Jeonarain 
LaU,  3  B.  L.  B.  A.  C.  407  :  12  W.  B.  362,  and  Bo- 
nomalee  Nag  v.  Koylash  Chander  Dey,  I.  L.  R.  4_ 
Cole  692,  referred  to.  Outram  v.  Morewoody 
3  East.  346 ;  Boykuninath  Chatterjee  v.  Ameeroo- 
nissa  Khatoon,  2  W.  R.  191  ;  Katama  Xatcliar  v. 
Moottoo  Vijaya  Raganadha,  9  Moo.  I.  A.  539 ; 
and  Ram  Coomar  Sein  v.  Prosunno  Coomar  Sein, 
W.  R.  1864,  375,  distinguished.  The  principles  of 
the  rule  res  judicata,  as  part  of  the  law  of  civil  pro- 
cedure properly  so-called,  and  those  of  the  rule  of 
estoppel,  as  part  of  the  law  of  evidence,  explained 
and  distinguished.     Sita  Ram  v.  Amib  Begam 

I.  L.  B.  8  All.  324 


28. 


Illegitimacy,    question    of 


— Execution  of  decree — Act  XXIII  of  1861,  s.  11. 
The  questions  which,  under  s.  11,  Act  XXIII  of 
1861,  may  be  determined  by  a  Court  executing  a 
decree,  must  be  between  parties  to  the  suit  in  which 
the  decree  was  pas.sed,  and  must  relate  to  the  execu- 
tion of  the  decree.  A  person  who  was  not  on  the 
record  when  the  decree  was  made  does  not  con- 
stitute himself  a  party  to  the  suit  by  applying  for 
execution  and  a  question  as  to  his  legitimacy  is 
consequently  not  one  which  the  Court  executing 
the  decree  is  competent  to  entertain.  A  declaration 
by  a  Court  in  execution-proceedings,  that  a  person 
not  a  party  to  the  suit  applying  for  execution  is 
legitimate,  since  it  is  made  without  jurisdiction, 
cannot,  under  s.  2,  Act  VIII  of  1859,  be  pleaded 
as  a  bar  to  a  regular  suit  in  which  it  is  sought 
to  establish  the  illegitimacy  of  the  appHcant.     Abi- 

DtTKNISSA  KhATTS  V.    AMtBXTJvSTSSA  KhATTUT 

I.  Ij.  B.  2  Calc.  827 
L.  B.  4  I.  A.  66 
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29. 


Suits  in  right  of 


inheritance.  M,  in  1866  brought  a  suit  against 
A,  her  son  S,  B,  and  C,  who,  like  her,  all  claimed  a 
right  to  inherit  the  estate  of  K,  deceased  for  her 
share  by  inheritance  in  K''s  estate,  alleging  that 
she  had  been  lawfully  married  to  him.  She  only 
denied  A's  right  to  inherit,  who  claimed  as  K's 
adopted  son  ;  admitting  the  right  of  S,  who  claimed 
as  her  lawful  son  by  K,  and  that  of  B  and  C,  who 
claimed  as  wife  and  daughter  respectively  of  K.  S 
supported  his  mother's  claim.  A,  B,  and  C  denied 
that  M  had  been  lawfully  married  to  K,  and  alleged 
that  S  was  the  son  of  31,  not  by  K,  but  by  another 
person.  It  was  decided  in  that  suit  that  M  had 
been  lawfully  married  to  K  ;  that  S  was  the  lawful 
son  of  K  by  M  ;  and  that  A  was  not  the  adopted 
son  of  K.  In  1880  S  sued  A  for  possession  of  Cs 
share  in  such  estate,  C  having  died,  claiming  as  Cs 
step  brother  and  heir.  A  set  up  as  a  defence  that 
M  was  not  X's  wife,  nor  was  S  K\'i  son.  Held, 
that,  inasmuch  as,  although  in  the  former  suit  A 
and  S  stood  together  in  the  same  array,  they  were 
in  fact  opposed  to  each  other,  S  being  on  the  side 
and  supporting  the  case  of  his  mother,  and  A  being 
the  true  defendant,  such  suit  was  one  between  the 
same  parties  as  the  second,  and  the  matter  of  S's 
legitimacy,  having  been  raised  and  finally  decided  in 
the  former  suit  by  a  competent  Court,  was  res 
judicata,  and  could  not  be  again  raised  in  the  second 
suit.     SHADAii  Khan  v.  Amin-ulla  Khan 

II.  L.  R.  4  All."92 


30. 


Party    as    representative — 


—Civil  Procedure  Code,  1877,  ss.  13,  244.  In  1872 
A  brought  a  suit  on  a  mortgage  against  the  mort- 
gagor, a  Hindu  widow,  who  died  pending  the  suit. 
A  then  applied  that  the  suit  should  be  revived 
against  B  as  the  representative  of  the  defendant. 
B  denied  that  he  was  such  representative,  but  the 
Judge  refused  to  go  into  the  question,  made  B  a 
party,  and  gave  A  a  decree  for  the  sale  of  the  mort- 
gaged property.  B  subsequently  brought  a  suit  to 
have  it  declared,  inter  alia,  that  the  mortgage  and 
decree  only  covered  the  widow's  life-interest.  Held, 
that  the  suit  was  not  barred  either  as  res  judicata 
or  under  the  provisions  of  s.  244  of  the  Code  of 
Civil  Procedure.  Kanai  Lall  Khan  v.  Sashi 
Bhtjson   Biswas 

I.  L.  R.  e  Calc.  777 :  8  C.  L.  R.  117 


31. 


Mortgage — Pur- 


chaser of  mortgagor'' s  interest — Sale  in  execution  of 
decree — Omission  to  revive  suit.  A  mortgagee 
brought  a  suit  on  his  mortgage  against  his  mort- 
gagor and  against  A,  a  person  who  had  purchased 
the  right,  title,  and  interest  of  the  mortgagor  in 
execution  of  a  money-decree  obtained  against  him 
subsequently  to  the  mortgage.  Pending  the  mort- 
gage-suit and  before  decree,  A  died,  but  the  suit 
was  not  revived  against  his  representatives.  The 
usual  mortgage-decree  was  passed  in  favour  of  the 
mortgagee,  who,  in  execution  thereof,  sold  a  portion 
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{a)  ?AME  Parties  or  their 
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RpPRESENTATIVES- 


of  the  mortgaged  property  to  B.  In  a  suit  brought 
by  B  against  the  representatives  of  A  for  the  pro- 
perty purchased  and  for  general  rehef : — Held,  that 
the  decree  in  the  mortgage-suit  was  not  binding  on 
the  representatives  of  A  ;  nor,  under  the  provisions 
of  Act  VIII  of  1859,  did  the  failure  to  revive  such 
mortgage-suit  prevent  B  from  bringing  the  second 
suit  against  A's  representatives.  Bepinbehaei 
Bundopadhya  v.  Brojonath  Mookhopadya 

I.  Ii.  R.  8  Calc.  357 
32  — Suit  for  eject- 
ment— Lessor  and  lessee.  An  ejectment  suit  by 
B's  tenant  against  the  defendant  having  been  dis- 
missed, a  second  ejectment  suit  was  subsequently, 
after  B's  death,  brought  in  respect  of  the  same  land 
against  the  defendant  by  the  successor  in  title  of  ^. 
Held,  that  inasmuch  as  a  lessor  cannot  be  considered 
as  claiming  under  his  own  lessee,  the  principle  of  res 
judicata  did  not  apply.  Rambromo  Chfcker- 
BtTTTY  V.  Btjnsi  Ktjemokar     .      11  C.  L.  R.  122 

33.     Former    decree    declaring 

status  of  occupiers  of  holding — Suit  not  be- 
tween same  parties.  An  attempt  having  formerly, 
on  the  cessation  of  the  services  rendered  by  some 
palki-bearers,  been  made  to  oust  them  from  certain 
chakran  lands  which  they  had  held  for  many  years 
and  which  they  had  claimed  to  hold  rent-free  for  the 
future  ;  and  it  having  been  held  on  that  occasion 
that,  though  theirs  was  not  a  rent-free  tenure  or  an 
uninterrupted  tenure  from  the  time  of  the  decennial 
settlement,  yet  they  had  clearly  acquired  a  right  of 
occupancy  : — Held,  on  a  suit  being  brought  by  the 
zamindar  against  the  same  bearers  for  recovery  of 
rent,  that,  although  the  former  suit  had  not  been 
brought  by  the  zamindar  personally,  but  by  the 
persons  to  whom  he  had  attempted  to  transfer  the 
lands,  yet  the  decision  in  that  suit  clearly  establish- 
ed, as  between  the  zamindar  and  the  palki-bearers, 
a  relation  of  landlord  and  tenant,  which  empowered 
him  to  recover  arrears  of  rent  from  them.  Suboop 
Sirdar  v.   Beer  Chunder  Manikhya 

25  W.  R.  370 


34. 


Suits  between  representa- 


tives— Document  found  conclusive.  Where  A 
sued  B  for  moneys  alleged  to  be  due  under  certain 
documents,  and  B  pleaded  that  the  demands  had 
been  included  in  a  settlement  of  accounts,  embodied 
in  a  document  which  he  set  forth  in  his  answer,  and 
the  suit  was  dismissed,  on  the  ground  that,  being 
included  in  the  settlement,  the  demands  no  longer 
existed  as  causes  of  action  : — Held,  that  A  's  repre- 
sentative was  not  estopped  from  disputing  the  docu- 
ment in  a  subsequent  action  brought  by  him  against 
the  representative  of  B.  Eastmore  v.  Laws,  5 
Bing.  N.  C.  444,  concurred  in.  Tirumala  Rau 
Sahib  v.  Pinuala  Sunkara  Rau     .  1  Mad.  812 

35.  Purchaser  from,  party    to 

suit — Civil  Procedure  Code,  1882,  s.  13 — Vendor 
and  purchaser — Purchase    pendente  lite.      Certain 
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persons,  claiming  by  right  of  inheritance  to  C,  sued 
B,  N,  A,  K,  and  others  for  possession  of  certain 
immoveable  property,  and  on  appeal  to  the  High 
Court  in  August  1876  their  claim  was  decreed  in 
full.  In  the  course  of  thfi  litigation  which  ended  in 
that  decree,  Z  purchased  certain  immoveable  pro- 
perty from  B,  N,  A,  and  K.  Z  was  subsequently 
dispossessed  *of  such  property  in  execution  of  the 
decree  of  August  1876.  He  thereupon  sued  the 
holders  of  that  decree  for  possession  of  the  same, 
alleging  that  his  vendors  had  inherited  it  from  D  ; 
that  the  figures  of  the  total  of  C's  property  given 
in  the  plaint  in  the  former  suit  were  erroneous  ;  that 
the  property  now  in  suit  was  not  affected  by  that 
decree  and  that  he  had  been  improperly  dispos- 
sessed of  it.  It  appeared  that  there  was,  in  fact,  a 
mistake  in  the  total  of  the  extent  of  C'i  property  as 
stated  in  the  plaint  in  the  former  suit.  Held,  that 
the  plaintiff,  having  purchased  pendente  lite,  was 
bound  by  the  decree  of  the  High  Court  against  the 
persons  through  whom  he  claimed  ;  that  the  claim 
in  the  fonner  suit  having  been  decreed  in  full,  the 
property  now  in  suit  was  then  decreed  to  the  present 
defendants  ;  and  that  the  claim  of  the  plaintiff  to 
go  behind  that  decree  could  not  be  entertained. 
HtTKM  Singh  v.   Zauki  Lal  I.  Ij.  E.  6  AIL  506 


36. 


—  Suit  by  son  not  claiming 


throilgh  his  father — Gift  to  Hindu  widow — 
Separate  prajierty.  C,  a  Hindu,  subject  to  the 
Mitakshara  law,  died  leaving  a  widow,  R,  but  no 
issue.  In  his  lifetime  he  had  transferred  to  R  by 
gift  mouzah  R,  a  portion  of  his  real  estate.  After 
his  death,  ./  and  P,  his  brothers,  sued  R  for  the 
possession  of  C's  real  estate,  on  the  ground  that  it 
waa ancestral  property.  This  suit  was  dismissed,  it 
t-eing  held  by  the  Sudder  Court  that  C"»  real  estate 
was  separate  property,  to  which  his  widow  would  be 
entitled  to  .succeed  by  inheritance.  The  Sudder 
Court  determined  that^  had  acquired  mouzah  R  by 
gift  from  C,  and  that  R  took  under  the  gift  a  life- 
interest  in  the  prop9rty  only.  J  and  P  having  died, 
R  made  a  gift  of  mouzah  R  to  her  agent  as  a  reward 
for  his  faithful  services.  N,  the  sou  of  J,  sued  as 
the  heir  of  his  uncle  C,  to  set  aside  this  gift  to  the 
agent  as  illegal.  Held,  that  the  decision  in  the 
former  suit  did  not  make  the  question  as  to  the 
interest  R  took  under  the  gift  from  her  husband 
res  judicata,  inasmuch  as  N  did  not  claim  through 
his  father  when  suing  as  heir  to  his  uncle.  Rtjdi 
Nahain  Sixgh  v.     Rttp  Ktjab 

I.  L.  E.  1  AU.  734 


37. 


Representation  of  the  estate 


of  a  Hindu  talukhdar  by  his  •wido'w  in  a 
fitiit  for  the  succession — Act  1  of  lSfi9 — Act 
XXIV  of  1^70,  s.  25.  Issues  substantially  the  same 
as  those  raised  in  the  present  suit,  relating  to  the 
succession  to  a  tahakhdari  estate,  had  been  decided 
in  a  former  suit,  in  which  an  order  of  Her  Majesty  in 
Council  declared  who  had  the  right  to  succeed. 
Bdd,  that    a  claimant,   whose   interest  was  such 

VOL.    IV- 
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as  would  vest  in  him  only  upon  the  death  of  the 
widow  of  the  last  talukhdar,  was  bound  by  the  order 
so  made,  on  the  ground  that  he  was  privy  to  the 
former  suit,  the  whole  estate,  for  the  purpose  of 
representing  it,  being  vested  in  the  widow,  who  was 
a  party  to  that  suit.  Kafanw,  Nachiar  v.  Raja  of 
Shivagariya,  9  Moo.  I.  A.  539,  referred  to  and 
followed.  That  order  declared  that  a  will  made  by 
the  last  talukhdar,  whereby  a  power  to  appoint  a 
successor  in  the  talukhdari  had  been  given  to  the 
widow,  had  been  revoked,  and  determined  the  right 
to  succeed  as  upon  aniiit«stacy.  The  person  whom 
the  wdow  had  appointed  by  her  will,  now  contend- 
ing that  he  was  not  bound  by  the  order,  having  been, 
when  the  former  suit  was  instituted,  a  minor,  with- 
out any  duly  appointed  guardian,  it  was  held  that, 
whether  he  had,  or  had  not,  by  acts  after  attaining 
full  age  (having  been  nominally  a  party),  become 
estopped  from  setting  up  the  above,  he  was,  at  all 
events,  bound  by  the  order  ;  on  the  ground  that  the 
widow,  holding  an  estate  at  least  as  large  as  that  of 
the  Hindu  widow  in  her  husband 's  propert^y,  was  the 
full  representative  of  the  estate  in  the  former  suit  ; 
the  appointment  made  by  her  being  such  as  would 
operate  only  on  her  death.  Held,  also,  that,  although 
a  manager  of  the  estate  had  been  appointed  under 
the  provisions  of  Act  XXIV  of  1870  (the  Oudh 
Talukhdars'  Relief  Act),  but  had  not  been  made  a 
party  to  the  suit,  this  omission  did  not,  under  s.  25, 
affect  the  validity  of  the  decree  between  the  parties. 

PEBTABNARilN    Sl-VGH    V.    TrILOKIXATH    SiNGH 

I.  L.  R.  11  Calc.  186 :  L.  R.  11  I.  A.  197 


38. 


Benami    proceedings— i)ect- 


gion  in  fonner  s^uit.  In  execution  of  a  decree  of  the 
Revenue  Court  in  a  suit  brought  by  K  for  arrears 
of  rent  of  a  certain  patni,  the  patni  was  put  up  for 
sale  and  purchased  in  the  name  of  0,  'Yhe  rent 
having  again  fallen  into  arrear,  K  took  proceedings 
against  G  under  Bengal  Regulation  VIII  of  1819 
for  the  sale  of  the  patni,  but  the  arrears  having 
been  paid  the  patni  was  not  sold.  In  a  suit  for 
arrears  of  rent  of  the  same  patni  subsequently 
brought  by  K  against  G,  P,  and  B  (the  \vife  of  P) 
jointly,  on  the  allegation  that  the  patni  had  been 
purchased  by  G  benami  for  P  and  B  : — Held,  that 
the  suit  was"  not  barred  by  the  former  proceedings 
instituted  by  K  against  G  under  Regulation  VTII  of 
1819.  Peosonxo  Coomar  Pal  Chowdby  v.  Koy- 
LAS  Chtindeb  Pal  Chowdby 

B.  li.  R  Sup.  Vol.  759 
2  Ind.  Jur.  N.  S.  327  :  8  W.  R.  428 

39.    Suit  for  confirma- 

tion of  possession  and  declaration  of  title.  A 
brousht  a  suit  for  a  debt  against  B,  obtained  a 
decree,  and  attached  certain  land  in  execution.  O 
int<'rvened,  claiming  the  property  as  his,  but  on  the 
28th  March  1868  his  claim  was  disallowed,  on  the 
ground  that  in  two  suits  previously  brought  against 
C  and  others  for  possession  of  the  same  property,  oa 

15  p 
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the  30th  December  1863,  by  X  and  Y,  whose  inter- 
est had,  pending  the  suit,  been  purchased  by  B,  it 
had  been  decreed  that  the  land  belonged  to  B.  The 
decrees  in  these  suits  were  dated  13th  and  19th  Jan- 
nary  1864  ;  they  were  in  favour  of  B,  and  ran  in  his 
name  alone.  C  had  purchased  a  moiety  of  the  pro- 
perty at  an  auction  sale  on  the  7th  March  1859  ;  X 
and  Y  claimed  under  a  pre-existing  mortgage  over 
the  same  property,  the  equity  of  redemption  under 
nhich  had  been  foreclosed.  C  now  brought  a  suit 
against  A  and  B  for  confirmation  of  his  possession 
and  a  declaration  of  his  title  to  the  property.  He 
alleged  that  B  was  his  servant,  and  had  purchased 
the  interest  of  X  and  Y  in  the  property  benami  for 
him  ;  that  he  (C)  had  made  the  purchase  with  his 
own  money  in  the  name  of  B  ;  that  the  suits  origin- 
ally brought  by  X  and  Y  had  really  been  compro- 
mised ;  that  while  the  decrees  of  the  13th  and  19th 
January  1864  were  nominally  in  favour  of  B,  they 
were  really  in  his  (CV)  favour;  and  that  the  suit 
brought  by  X  and  Y  had  been  allowed  to  proceed  in 
JB'«  name,  in  order  that  Cs  title  might  be  strength- 
ened by  a  decree  in  his  favour,  B  being  only  nomin- 
ally the  decree-holder..  C  also  stated  that,  since  his 
purchase  on  7th  March  1859,  he  had  always  been  in 
possession,  and  he  dated  his  cause  of  action  from  the 
2Sth  March  1868,  when  his  claim  to  the  property 
which  had  been  attached  by  A  in  his  suit  against  B 
Mas  disallowed.  The  Subordinate  Judge  gave  a 
decree  in  favour  of  the  plaintiff  C.  B  alone  appealed 
to  the  High  Court.  Held,  that  O,  not  having  been 
disturbed  in  his  possession,  and  seeking  a  declara- 
tion of  his  title  only  and  no  relief,  should  have  stated 
clearly  and  precisely  what  that  title  was  ;  that  as 
against  A,  who  had  not  appealed,  the  decision  of  the 
Subordinate  Judge  was  final  ;  that  as  between  B  and 
C  the  matter  was  res  adjudicata  ;  that  0  could  not 
go  behind  the  decrees  of  the  13th  and  19th  January 
1864  which  had  been  passed  in  favour  of  B,  and 
show  that  the  purchase  by  B  and  subsequent 
decrees  were  really  benami  for  C  and  in  his  favour. 
Bhawabal  Singh  v.  Rajendra  Pratap  Sahoy 
5  B.  L.  R.  321 :  13  W.  R.  157 


40. 


Civil  Procedure 


Code,  s.  13 — Suit  by  benamidar.  In  a  suit  to  recover 
a  parcel  of  land,  the  plaintiff's  case  was  that  it  had 
been  purchased  by  him  benami  in  the  name  of  his 
brother,  who  had  sued  the  present  defendants  to 
obtain  possession  in  1887,  but  had  been  negligent  in 
the  conduct  of  the  suit,  which  was  consequently  dis- 
missed. It  was  found  that  there  had  been  no  negli- 
gence in  the  conduct  of  the  suit,  and  that  it  had  been 
instituted  mth  the  plaintiff's  knowledge.  Held, 
that  the  plaintiff  was  bound  by  the  decree  in  the 
former  suit,  and  could  not  recover  on  his  secret  title . 
Shangara  v.  Krishnan    .  I.  L.  R.  15  Mad.  267 


41. 


— PSuit  for  share  of  estate  of 
-Lien    for    dower.     A   Mahomedan 


Mahomedan- 

■died,  leaving  among  others  a    widow  and  a  sister 

i>ntitled  to  shares  in  his  estate.   The  widow  got  pos- 
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contd. 

session  of  the  whole.  The  sister  died,  and  after  her 
death  her  husband,  on  behalf  of  himself  and  grand- 
son, sued  the  widow  to  obtain  the  shares  to  which 
the  deceased  sister  was  entitled,  and  obtained  a 
decree  for  payment  of  the  same,  after  satisfaction  of 
the  widow 's  lien  for  dower,  in  certain  proportions  to 
himself  and  grandson.  The  husband 's  interest  in  the 
decree  was  subsequently  confiscated  by  Government 
for  having  taken  part  with  the  enemy  in  the  Mutiny. 
He  subsequently  died  leaving  his  grandson.  The 
widow  died  during  the  Mutiny,  and  her  brother  Avas 
put  into  possession  of  the  property  by  the  Govern 
ment  as  her  heir.  The  grandson  now  sued  the 
v.idow's  brother  to  recover  his  own  and  his  grand- 
father's share,  alleging  that  the  lien  for  dower  had 
been  satisfied.  Held,  the  suit  was  not  barred  by  Act 
VIII  of  1859,  s.  2.  Mahomed  Ameenooden  Khan 
V.  Mozufker  Hossein  Khan 

5  B.  L.  R.  570 :  14  "W.  R.  P.  C  5 

42. Auction -purchaser — "  Be- 

presentative."  A  purchaser  at  an  execution -sale 
is  not  as  such  the  representative  of  the  judg- 
ment-debtor within  the  meaning  of  s.  115  of  the 
Evidence  Act.  A  Hindu,  governed  by  the  Mitak- 
shara  School  of  Law,  died  on  the  12tli  May  1867, 
leaving  him  surviving  a  widow  B  and  a  brother  B 
who  was  admittedly  the  next  reversioner.  In  July 
1867  B  purported  to  adopt  a  son  Z>  to  ^,  and  subse- 
quently in  September  1867  obtained  a  certificate 
under  Act  XL  of  1858.  In  1872  B  obtained  a  loan 
from  the  plaintiff  M  of  R9,000,  and  to  secure  its  re- 
payment executed  a  mortgage  of  seven  mouzahs  in 
favour  of  M  as  guardian  of  D.  The  money  was  ad- 
vanced and  mortgage  executed  at  the  instigation  of 
R  and  with  his  consent,  and  upon  his  representation 
that  D  was  the  duly  adopted  son  of  A,  and  it  was  ad- 
mitted that  the  money  was  specifically  advanced  for, 
as  well  as  applied  towards,  the  payment  of  decrees 
obtained  against  A  in  his  hfetime  and  against  his 
estate  after  his  death.  B  died  in  1878.  On  the  14th 
August  1880  M  instituted  a  suit  against  D  upon 
his  mortgage,  and  in  that  suit  he  made  S  a  party- 
defendant  as  being  the  purchaser  of  the  mort- 
gagor's interest  in  one  of  the  mouzahs  included 
in  his  mortgage.  On  the  26th  June  1882  M  obtain- 
ed a  decree  declaring  that  he  was  entitled  to  recover 
the  amount  due  by  sale  of  the  mortgaged  mouzahs. 
In  the  proceedings  taken  in  execution  of  that 
decree  31  was  opposed  by  L,  who  was  afterwards 
held  to  be  a  benamidar  for  S,  who  claimed  that  he 
had,  on  the  8th  November  1880,  purchased  five  out 
of  the  seven  mouzahs  at  a  sale  in  execution  of 
certain  decrees  against  R.  On  the  29th  February 
1884  L's  claim  was  allowed,  and  on  the  11th 
August  1884,  M  brought  this  suit  against  L,  S,  R, 
and  D,  and  the  decree-holders  in  the  suits  against 
R,  for  a  declaration  of  his  right  to  follow  the  mort- 
gaged property  in  the  hands  of  S.  It  was  found  as 
a  fact  that  the  adoption  of  D  was  invaUd  ;  that  the 
advance  hy  M  to  B  was  justified  by  legal  necessity  ; 
and  that  L  was  the  benamidar  of  S.     It  also  ap. 
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peared  that  M  had  himself  become  the  purchaser  of    ■• 
one  of  the  mortgaged  mouzahs.     The  lower   Court    j 
gave  Jf  a  decree  declaring  him   to  be  entitled  to    j 
recover   the   full  amount  of  the  mortgage-money    \ 
from  the  five  mouzahs  in  the  hands  of  S.     L  and  S    ■• 
Appealed,  and  M  filed  a  cross-appeal,  alleging  the 
adoption  to  be  valid  and  binding  on  S.     It  was  con- 
tended that  S,   as   the   representative   of   R,   was    ! 
estopped  from  denying  the  validity  of  D's  adoption, 
and  that,  having  been  a  party  to  M's  first  suit,  the    j 
question  as  to  the  habihty  of  the  mouzahs  to  satisfy    | 
the  mortgage  hen  was  r«  judicata  as  against  him. 
Hdd,  that,  as  S  was  merely  a  party  to  M's  original    j 
suit  as  purchaser  of  one  mouzah.  and  as  he,  subse-    ] 
quently  to  the  institution  of  that  suit,  acquired  R's    I 
interest  in  the  five  mouzahs,  and  as  R  was  not  a    ! 
party  to  that  suit,  nor  was  his  interest  represented    1 
in  any  way,  the  decree  was  in  no  way  bin^g  against    | 
iJ,  and  therefore  S  was  not  barred  by  res  judicata    \ 
from  setting  up  the  interest  of  i?  in  the  five  mouzahs 
so  acquired  bv  him.     Lai.a  Parbitc  Lal  v.  Mylxe 
I.  U  R.  14  Calc.  401 

43,  Suit  by  a  judgment-credi- 
tor   to     establish     Ms     judgment-debtor's 
right  to  property  so  as  to  make  it  subject  to 
attachment  in    execution  of  his  decree — 
Dismissal    of    such    suit — Judgment -debtor    not    re- 
presented  by  judgment-creditor  in  such  suit — Subse- 
quent suit  by   judgment-debtor   to  recover   the  same 
property.      A    judgment-creditor    of    the    plaintiff 
having  obtainwi  a  decree  against  the  plaintiff,  at- 
tached the  house  in  dispute.     The  defendant  inter- 
vened in  1878,  and  set  up  a  previous  purchase  of  the 
house  by  himself  fipm  the  plaintiff.     The  attach- 
ment was  removed.    The  judgment-creditor  brought 
a  suit  against  the  defendant  for  a  declaration  that 
the  property  belonged  to  the  plaintiff,  and,  as  such, 
was  liable  to  be  attached  and  sold  in  execution.     At 
the  hearing  of  this  stiit  the  judgment-creditor  did 
not  appear.     The  defendant  appeared  and  produced 
a  sale-deed,   which  the  Court  foimd  proved,  and 
dismissed  the  judgment-creditor's  suit.    The  plaint- 
iff now  brought  the  present  suit  against  the  defend- 
ant to  recover  possession  of  the  house.     The  defend- 
ant  contended  (inter  alia)  that  the  dismissal  of  the 
former  suit  brought  by  the  plaintiff's  judgment- 
creditor  operated  as  res  judicata  imder  s.  3  of  the 
Civil  Procedure  Code  (Act  XIV  of  1882).     Both  the 
lower  Courts  disallowed  the  defendants'  contention 
holding  that  the  suit  was  not  barred.     On  appeal  by 
the  defendant  to  the  High  Court : — Heltl,  confirming 
1      the  lower  Court's  decree,  that  the  dismissal  of  the 
I      former  suit  did  not  operate  as  res  judicata  in  the 
absence  of  any  evidence  to  show  that  the  judgment- 
creditor,  in  point  of  fact,  represented  the  plaintiff 
so  as  to  constitute  him  a  party  to  the  stiit.     Shtvapa 
V.  DoD  Nagaya     .  I.  L.  E.  11  Bom.  114 


44. 


Party  to    proceedings    in 


execution —CinZ    Procedure    Code,    1882,   ss.'*13, 
283 — Order    in    exeauiion — Estoppel.     A    claim    in 


RES  JUDICATA— con<</. 

8.  PARTIES— con<<f. 

(a)  Same   parties    ok  theik  REPBESEXTATrv^s — 
— amid. 

execution  to  a  house  which  had  been  attached  was 
dismissed,  and  the  claimant  then  sued  the  decree* 
holder  to  establish  her  title  to  it.     It  appeared  that 
the  house  had  been  previously  attached  in  execution 
of  another  decree  obtained  by  A  against  the  same 
judgment-debtor   and  his  father  (since  deceased) ; 
that  the  present  plaintiff  had  then  preferred  a  claim, 
which  was  allowed  ;  that  the  judgment-debtor  had 
taken  no  steps  to  have  the  order  allowing  the  claim 
set  a-side  ;  and  that  a  suit  filed  by  A  with  that  object 
had  been  dismissed.     Held,  that  the  plaintiff's  claim 
was  not  res  judicata,  although  she  had  been  a  party 
to  the  former  proceedings,  and  the  defendant,  not 
having  been  a  party  to  the  former  proceedings,  was 
not  estopped  from  contesting  it.     Gxaxa^ibal  r. 
Parvathi       .         .         .     L  li.  K.  15  Mad.  477 
45. Suit  against  de  facto  mana- 
ger or  trustee  by  de  jure  trustees — Dismissal 
of   such   suit   as   barred   by   limitation — Subsequent 
suit  against  same  defendant  tcith  sanction  of  Advo- 
cate-General— Civil   Procedure   Code   (Act    XIV    of 
1882),  s.  539.    In  1887  certain  persons,  alleging  that 
they  had  been  appointed  trustees  of  a  temple  and  its 
property  by  its  founder  Purshotam,  brought  a  suit 
to  evict  Purshotam 's  son  from  the  premises,  alleging 
that  he  had  been  their  gumasta,  that  they  had  dis- 
mi.'^sed  him,  and  that  he  refused  to  give  up  the  pro- 
perty.    The  High  Couit  dismissed  that  suit  on  the 
ground  that  it  was  barred  by  limitation.     In  1892 
the  plaintiffs  brought  the  present  suit  with  the  con- 
sent of  the  Advocate-General,  under  s.  539  of  the 
Civil  Procedure  Code,  against  the  same  defendant, 
alleging  that  after  Purshotam's  death  the  defendant 
had  entered  into  possession  of  the  property  and  for 
some  years  had  carrietl  out  the  trusts  created  by  his 
father  Purshotam  ;  but  that  latterly  be  had  claimed 
the  property  as  his  own  and  refused  to  perform  the 
trusts.     They  prayed  that  trustees  might  be    ap- 
pointed    and    the    property    made    over    to    such 
trustees.     The  defendant  contended  that  the  plaint- 
iffs in  both  the  suits  were  the   same,    viz.,  persons 
representing  the  same  cestues  que  trusfcni.  i.e.,    the 
devotees  of  the  temple  or  the  general  public  ;  that 
thev  sued  in  the  same  right,  and  as  the  plaintiffs  in 
the"  former  suit  were  held  barred  by  limitation,  the 
plaintiffs  in  the  present  suit  were  also  barred.     Hdd, 
that  the  present  suit  was  not   barred.     The  plaint- 
iffs in  the  former  suit  had  no  general  warrant,  such 
as  is  conferred  on  plaintiffs  suing  under  s.  539  of  the 
Civil  Procediu^e  Code,  to  represent  the  pubHc,  the 
objects  of  the  charity.     They  based  their  title  to 
sue  on  their  particular  appointment  by  Ptirshotam, 
and  when  it  was  found  that  they  had  by  limitation 
lost  their  rights  to  the  title  derived  from  that  ap- 
pointment, they  ceased  to  represent  the  public  just 
as  thou2h  they  had  been  removed  from  their  office. 
The   rfe   jure   managers   and   trustees   of   a   pubhc 
charity  losing  their  right  by  limitation  to  oust  the 
de  facto  trustee  does  not  confer  on  the  latter  immu- 
nity from  suit  on  the  part  of  the  Advocate-General 
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(a)  Same  Parties  or  their  Representatives — 
contd. 

or  the  temple.     Lakshmandas  Raghunathdas    v. 
JuGArKiSHORE      .         .       I.  L.  R.  22  Bom.  216 


46. 


Suit  brought  by  one  of  seve- 


ral trustees  after  dismissal  of  suit  brought 
by  the  others— Civil  Procedure  Code,  s.  13, 
ezpl.  V.  \^  here  the  uraima  right  over  a  certain 
devasam  was  vested  in  five  trustees  representing 
different  illanis,  and  a  suit  was  brought  by 
one  of  the  trustees  to  recover  certain  property 
alleged  to  have  been  illegally  alienated  by  three  other 
trustees  to  a  stranger  and  dismissed  : — Held,  that 
the  decree  in  such  suit  was  a  bar  to  a  second  suit 
brought  for  the  same  purpose  by  the  fifth  trustee, 
who  had  not  been  a  party  to  the  former  suit,  on  the 
ground  that  he  must  be  deemed  to  claim  iinder  the 
plaintiffs  in  the  former  suit  within  the  meaning  of 
s.  13,  expl.  V,  of  the  Code  of  Civil  Procedure.  Mad- 
HUVAN  V.  Keshavan     .         I.  li.  B.  11  Mad.  191 


47. 


Representation     of   minor 


by  manager  of  estate — Madras  BouruJory  Act, 
1860,  s.  25— Mad.  Beg.  V  of  1840— Decision  of 
boundary  officer,  effect  of,  if  not  contested  by  svit. 
A  survey  officer  in  1875  held  an  enquiry  under  the 
Boundary  Act,  1860,  and  demai'cated  certain  land 
out  of  a  zamindari.  At  that  time  the  zamindar 
was  a  minor  under  the  Court  of  ^^'a.rds,  and  he  was 
represented  at  the  enquiry  by  the  manager  of  his 
estate  appointed  under  s.  8  of  Regulation  V  of  1804. 
In  a  suit  brought  by  the  zamindar  to  recover  the 
land  it  was  contended  that  the  decision  of  the 
survey  officer  was  not  binding  on  the  zamindar 
because  he  was  not  properly  represented  by  his 
guardian  at  the  enquiry.  Held,  that  the  decision  of 
the  survey  officer  was  binding  on  the  zemindar,  and 
that  the  matter  in  di  pute  was  res  judicata,  no  appeal 
by  way  of  suit  as  provided  by  the  Boundary  Act, 
1860,  s.  25,  having  been  brought.  Kamaraju  v. 
Secretary  of  State  for  India 

I.  L.  R.  11  Mad.  309 

48.  Decree  in  suit  by  a  karnam, 

eflFect  of,  as  regards  his  successor— Cm7 
Procedure  Code,  s.  13.  The  kamam  in  a  certain 
mitta  sued  to  recover  certain  land  as  part  of  the 
mirasi  property  attached  to  his  office.  It  appeared 
that  the  plaintiff's  father  and  predecessor  in  office 
had  sued  by  virtue  of  his  office  to  recover  the 
same  land,  and  that  his  suit  had  been  dismissed. 
Held,  that  the  plaintiff's  claim  was  res  Judicata. 
Venkayya  v.  Suramma  .    I.  li.  R.  12  Mad.  235 

49.  Suits    not    bet-ween    same 

parties — Suit  for  declaration  of  right  to  office, 
dismissal  of.  Certain  land  was  attached  and  sold 
in  execution  of  a  decree  against  the  dharmakarta  of 
a  devasthanom.  One  claiming  to  be  the  lawful  suc- 
cessor in  office  of  the  judgment-debtor  noM'  sued  the 
purchaser  for  a  declaration  that  the  sale  was  in- 
raiid.  Held,  that  the  suit  should  not  be  dismissed 
on  proof  that  tho  plaintiff  had  failed  to  obtain  a 
declaration   of   his   right   to  the  dharmakartaship 


RES  JUDICATA— co»<d. 

8.  PARTIES— co7»<rf. 

(a)  Same  Parties    or    their  Representatives — 
- — contd. 

against  another  claimant  to  the  office,  in  a  suit  tc 
A\hich  the  present  defendant  was  not  a  party. 
Ramalikgam  v.  Thirugnana  Sammandha 

I.  li.  R.  12  Mad.  312 


50. 


Civil    Procedure' 


Code,  s.  13.  One  N  brought  a  suit  against  a  lambar- 
dar  for  her  share  in  the  profits  of  a  certain  mehal^ 
her  claim  being  based  upon  an  assignment  executed 
in  her  favour  on  tho  29th  of  July  1889  by  one  B  as 
heir  to  one  31,  deceased.  Prior  to  that  assignment, 
namely,  on  the  3rd  of  June  1887,  a  suit  had  been 
commenced  by  the  lambardar  against  B  and  one  K 
for  possession  of  other  property  alleged  to  have 
belonged  to  M  in  her  lifetime,  and  in  this  suit  it  was 
ultimately  found,  but  subsequently  to  the  above- 
mentioned  assignment  in  favour  of  N,  that  K,  and 
not  B,  ^\■as  the  heir  to  M.  Held,  that  the  suit  com- 
menced on  the  3rd  of  June  1 887  did  not  operate  as 
res  judicata  m  respect  of  the  present  plaintiff  N's- 
claim  under  her  assignment  from  B.  Foster  v. 
Earl  of  Derby,  1  Ad.  &  E.  790,  referred  to.  Niaz- 
TJLLAH  Khan  v.  Nazir  Begam 

I.  L.  B.  15  All.  109 


51. 


Party   for  purpose  of  dis- 


covery only —Civil  Procedure  Code,  1882,  ss.  IS, 
43 — Joint  zcrong-doers — Judgment  against  one  of 
several — Contract  Act,  s.  43.  Prior  to  and  in  tho 
year  1565  the  defendant's  brother  B  carried  on  an 
extensive  business  in  Bombay  and  China.  The 
defendant  and  another  brother  A  carried  on  a 
separate  business  under  the  name  of  A  H.  In 
December  1866  B  became  insolvent,  and  his  pro- 
perty vested  in  the  official  a3Bignee.  The  present 
suit  was  brought  in  1887  against  the  defendant  by 
the  official  assignee  to  recover  certain  property 
which  he  alleged  belonged  to  the  insolvent,  and 
ought  to  be  distributed  amongst  his  creditors.  The 
plaintiff  alleged  that  in  1865  the  insolvent  was  pos- 
sessed of  a  verv  large  amount  of  property,  and  that, 
being  unwilling  to  meet  his  liabilities?  he  and  his  son 
and  his  two  brothers,  viz.,  A  and  the  defendant  i?, 
fraudulently  concealed  his  property  from  his  credi- 
tors, and  in  September  1866  he  himself  went  to 
Damar  beyond  British  jurisdiction.  In  1881  the 
plaintiff,  having  obtained  information  that  some 
of  the  insolvent 's  property  was  in  the  possession  of 
his  brother  A ,  filed  a  suit  (473  of  1881)  against  A  to 
recover  it.  That  suit  was  referred  to  arbitration, 
and  the  plaintiff  obained  a  decree  for  R3,60,000. 
The  plaintiff  no^\•  alleged  th^vt,  shortly  before  the 
hearing  of  that  suit,  and  subsequently,  he  had 
obtained  information  which  led  him  to  believe  that 
the  defendant  had  obtained  some  of  the  insolvent's 
property  for  ^^hich  he  was  accountable.  The  defend- 
ant had  been  made  a  party  to  the  former  suit 
(473  of  1881)  for  the  purpose  of  discovery  only,  and 
it  was  in  the  course  of  such  discovery  being  given 
that  some  of  the  above  information  had  been 
obtained.     The  plaint  then  set  forth,   in  detaD,  the 
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various  items  of  claim  in  respect  of  which  the 
plaintiff  sought  to  make  the  defendant  liable.  The 
defendant  pleaded  that  the  said  claims  had  been  in 
issue  in  the  former  suit  (473  of  1881),  and  were 
adjudicated  upon,  and  that  this  suit  was  therefore 
barred  by  s.  13  of  the  CIahI  Procedure  Code  ;  that  the 
plaintiff  was  barred  by  s.  43  of  the  Civil  Proce- 
dure Code,  the  plaintiff  having  omitted  to  include 
these  claims  in  the  former  suit,  to  which  defendant 
was  a  party  ;  that  the  decree  in  the  former  suit 
(473  of  1881 )  was  {inter  alia )  in  respect  of  the  matters 
alleged  in  this  suit,  and  that,  as  according  to  the 
plaintiff's  allegation  the  defendant  in  that  suit  was 
a  joint  wrong-doer  with  the  defendant  in  this  suit 
in  respect  of  these  matters,  the  said  decree  was  a  bar 
to  this  suit.  Held,  by  Scott,  J.,  that  the  suit  was 
not  barred  either  by  s.  13  or  s.  43  of  the  Civil  Pro- 
cedure Code.  The  defendant  was  made  a  party  to 
"the  former  suit  for  certain  limited  purposes  only. 
No  relief  was  asked  from  him  ;  no  decree  was  made 
against  him.  He  was  merely  a  nominal  defendant. 
He  was  not  a  party  to  the  former  suit  in  such  a  way 
as  to  bring  the  present  suit  within  the  section.  Held, 
also,  that  the  rule  of  King  v.  Hoare,  13  M.  dh  W. 
49i,  applies  in  India,  viz.,  that  a  judgment  recovered 
against  any  one  of  several  joint-debtors  merges  the 
remedy  for  the  joint  debt,  and  is  a  bar  to  an  action 
against  a  co-debtor  upon  the  joint  liability  ;  and, 
similarly,  in  a  matter  of  tort-feasance,  a  judgment 
against  one  of  several  wrong-doers  is  a  bar  to  an 
action  on  the  same  matter  against  the  others.  Such 
of  the  wrongs  therefore  alleged  in  the  present  suit 
as  were  of  a  joint  character,  and  were  adjudicated 
upon  the  previous  suit,  were  extinguished  by  the 
former  judgment.  Applying  the  above  rule,  the 
Judge  disallowed  some  of  the  items  of  the  plaintiff's 
claim,  and  allowed  others,  and  directed  an  account 
in  respect  of  the  latter.  The  Court  of  appeal  con- 
firmed the  decree  of  the  Court  of  first  instance 
Hahmtjbhoy  Httbibbhoy  v.  Tttrner 

I.  L  R.  14  Bom.  408 

52.  Civil    Procedure 

■Code  (Act  XIV  of  lSS-2),  ss.  13,  43— Account.  In  a 
suit  brought  by  the  official  assignee  it  wa.s  held  that 
the  defendant  having  been  "  made  a  party  "  but 
only  "  for  the  purpose  of  discovery,"  to  a  prior  suit 
brought  by  the  plaintiff,  according  to  an  order  in 
1ihat  suit,  in  which,  however,  there  was  no  decree 
against  him  as  a  party,  and  no  order  as  to  his  costs : 
— Held,  that  this  irregular  proceeding  had  not 
Tendered  him  a  party  to  that  suit  so  as  to  make  ap- 
plicable either  s.  13  or  s.  43  of  the  Civil  Procedure 
Code.  A  decree  that  the  defendant  should  account 
"to  the  official  assignee  for  the  assets  received  by  him 
'from  the  insolvent  after  the  date  of  the  insolvency 
was  affirmed.  Rahimbhoy  Habibbhoy  v.  Tttrner 
I.  li.  R.  17  Bom.  341 
li.  R.  20  I.  A.  1 
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8.  PARTIES— cotOi. 

(a)  Samb  Parties  or  their  Representatives — 
contd. 

and  purchaser  at  sale  in  execution  of  decree.  Where 
all  the  conditions  prescribed  by  s.  13  of  the  Code 
of  Civil  Procedure  as  necessary  to  bar  the  trial 
in  a  subsequent  suit  of  an  issue  adjudicated  upon 
in  a  previous  suit  exist,  the  fact  that  in  the  first 
suit  the  defendant  was  an  execution-creditor,  and 
in  the  second  he  is  a  purchaser  at  an  execution-sale, 
makes  no  difference  as  to  the  second  suit  being 
res  judicata.  A  privity  exists  between  an  execution- 
creditor  and  a  purchaser  at  a  Court-sale,  the  latter 
representing  the  former  in  so  far  as  he  had  a  right  to 
bring  the  property  to  sale  in  execution  of  his  decree. 
Thus,  when  the  plea  of  estoppel  is  available  to  a 
decree-holder,  it  is  likewise  available  to  the  pur- 
chaser at  the  execution  sale,  as  his  representative  or 
as  one  claiming  under  him.  Sarat  Chunder  Dey  v. 
Gopal  Chunder  Laha,  I.  L.  R.  20  Calc.  296  ■  L.  B. 
19  I.  A.  203,  followed.  Kbishxabhutati  De\-t7  v. 
ViKRAMA  Devtt     .         .  I.L.  R.  18  Mad.  13 


54. 


Decree-holders    in  case   of 


claim  to  attached  property — Civil  Procedure 
Code  1SS2,  ss.  27'^  and  263— Effect  of  order  under 
3.  27 S.  An  order  in  favour  of  one  of  several  decree- 
holders  on  an  objection  under  s.  278  of  the  Code  of 
Civil  Procedure  does  not  enure  for  the  benefit  of 
other  decree-holders  who  are  not  parties  to  the  pro- 
ceedings under  s.  278.  Badri  Prasad  v.  Muhammad 
Yusuf,  I.  L.  R.  1  All.  3S2,  referred  to.  Jagan 
Nath  v.  Ganesh      .         .     I.  L.  R.  18  All.  413 

55.  Allegation     of     different 


53. 


Estoppel — Civil      Procedure 


KJode,  1S82,  8.  13 — Privity  between  execution-creditor 


titles— C»V*7  Procedure  Code  (Ad  XIV  of  1882), 
8.  13,  Expl.  II — Different  suits  for  the  same  land, 
alleging  different  titles.  The  plaintiffs  sued  to 
recover  certain  land,  olleging  that  on  the  death  of  the 
^\idow  of  the  former  owner  they  became  entitled 
as  reversioners.  They  had  previously  sued  the  de- 
fendant for  the  same  land,  claiming  as  the  surviving 
members  of  the  joint  family  to  which  the  former 
owner  belonged.  ITiat  suit  had  been  dismissed. 
Held,  that  the  present  suit  was  barred  by  the  pro- 
visions of  s.   13  of  the  Civil  Procedure   Code,  1882. 

GUDDAPPA  t'.  TiRKAPPA  '1900^ 

I.  Ii.  R.  25  Bom.  189 

56.   Parties  all  claiming  under 

one  party  in  former  suit — Deri-^ion  in 
former  suit — Parties  in  subsequent  suit  nil  claiming 
under  one  party  only  in  former  suit — Deals,  con- 
struction of — What  posses  under  deed  in  absence  of 
words  reserving  rights — Transfer  of  Property  Art  (IV 
of  1SS2^,  s.  8.  The  decision  in  a  suit  by  one  of  two 
zamindars  against  the  other  as  to  the  right  to  the 
profit  rental  of  a  bazar,  was  held  not  to  be  res  judi- 
cata in  a  subsequent  suit  for  possession  of  a  share  of 
the  bazar,  in  which  suit  all  the  parties,  plaintiffs  and 
defendants,  claimed  under  the  plaintiff  in  the  former 
suit.  Such  a  plea,  however,  might  well  be  a  defence 
to  a  hostile  claim  by  persons  asserting  a  title  under 
the  defendant-2a»if«<far  in  the  former  suit  against 
those  claiming  under  the  plaintiff-sann" wifar  in  that 
suit.     Held,  on  the  true  construction  of  dee<ls  of 
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mortgage,  and  of  sale,  and  a  certificate  of  sale,  of 
shares  in  a  znmindari,  -\vhere  the  documents  con- 
tained no  words  of  exception  or  reservation,  that 
they  conveyed  all  the  interests  of  the  mortgagor, 
vendor,  and  judgment-debtor,  respectively,  in  the 
zamindnri.     Their  interests  in  the  houses  on  the 
land,   and    in  the  jirofit  rents  derived  from  them, 
passed,  in  the  absence  of  any  words  showing  an 
intention  to  retain  or  exclude  them.     Asuhar  Reza 
Khan  v.  Mahomed  Mehdi  Hossein  Khan  (1903) 
I.  L.  B.  30  Cale.  556 
s.c.  li.  B.  30  I.  A.  71 
7  C.  W.  N.  482 


57. 


Shebaits — Civil  Proccdurt.  Code 


{Act  XIV  of  1882),  s.  13— Hindu  idol  or  deity— 
Shebait.  The  decision  in  a  suit  brought  by  one 
shebait  is  binding  on  a  succeeding  shebait.  Tulsidas 
Mahanta  v.  Bejoy  Kishoee  Shome  (1901) 

6  C.  W.  M".  178 

58.  Suit     for    redemption — Ees 

judicata.  To  support  a  plea  of  res  judicata  it  must 
appear  from  inspection  of  the  record  that  the 
person  whose  interest  it  is  sought  to  bind  was  in 
some  way  a  party  to  the  suit.  A  mortgagor,  of  an 
undivided  share  may  redeem  the  entirety,  if  the 
mortgagee  does  not  object  and  may  be  compelled 
to  do  so,  if  required  by  the  mortgagee.  There- 
fore the  fact  that  a  suit  for  redemption  of  the 
entire  property  instituted  by  such  a  person  was 
dismissed  cannot  affect  the  right  of  a  co-sharer, 
who  was  not  a  party  to  that  suit.  In  a  suit 
for  redemption  it  was  ordered  that  the  mortga- 
gor should  recover  possession  on  depositing  the 
mortgage-money  in  the  Government  Treasury. 
The  money  was  deposited,  but  before  it  could  be 
made  over  to  the  mortgagee,  the  Sepoy  Mutiny 
broke  out  and  the  Treasury  was  looted  : — Held,  that 
the  decree  having  become  incapable  of  execution 
owing  to  vis  major,  a  fresh  suit  for  redemption  was 
required  to  give  effect  to  the  rights  of  the  parties 
and  do  justice  between  them  ;  and  such  a  suit  was 
not  barred  under  s.  244  of  the  Civil  Procedure  Code. 
Chaudhuri  Ahmed  Baksh  v.  Seth  Raghuber 
Dyal  (1905)     .         .         .  10  C.  W.  N.  115 

59. Erroneous  decision  upon  a 

point  of  law — Res  judicata.  An  erroneous  deci- 
sion upon  a  point  of  law  may  yet,  as  between  the 
parties  to  it  but  no  further,  be  a  sufficient  res 
judicata  to  preclude  them  from  re-agitating  it. 
Waman  v.  Hari  (1906)    .  I.  L.  B.  31  Bom.  128 


60. 


EES  JTTDICAT A— contd. 

8.  PARTIES— coTifci. 

(a)  Same  Parties  or   their  Representatives — 

concld. 
Moonshee  Buzlool  Rahman  v.  Pran  Dhun  Dutt,  8 
W.  R.  222,  and  Radha  Gdbivd  Koer  v.  RaJchal  Das 
Mukherji,  I.  L.  R.  12  Calc.  82,  followed.  Boykunto- 
nath  Chatterjee  v.  Ameeroonissa  Khatoon,  2  W.  R. 
191,  and  Tara  Pershad  Mitter  v.  Ram  Nursingh 
Mitter,  14  W.  R.  283,  referred  to.  Gadadhar 
BosE  V.  Radha  Charan  Poddar  (1907) 

I.  L.  B.  34  Cale.  868 


(6)  Intervenors. 
61.  Intervenor  added  in  former 

suit — Suit  agairhst  other  jxirties.  A  suit  to 
recover  possession  of  land,  on  the  ground  of  purchase 
from  the  admitted  owners,  is  not  barred  by  Act  VIII 
of  1859,  s.  2,  simply  because  plaintiff's  claim  as 
against  the  same  defendant  was  dismissed  in  a 
former  suit  in  which  he  (defendant)  appeared  as  an 
intervenor.     Tukhea  v.   Deo  Nabain  Singh 

24  W.  B.  248 


Purchaser    at    a    sale   for 


arrears  of  revenue — Res  judicata — Represent- 
ative in  interest — Persons  claiming  under  para- 
mount title.  The  purchaser  of  an  entire  estate  at  a 
sale  for  arrears  of  revenue  does  not  claim  title 
through  the  defaulting  proprietor  but  claims  under 
a  paramount  title,  and  a  decree  against  the  latter 
cannot    constitute    res    judicata    as    against    him. 


62. 


Reservation      of 


intervenor^ s  rights — Civil  Procedure  Code,  1859, 
s.  2.  In  a  former  suit  against  a  party  and  his 
vendor,  in  which  an  intervenor  was  made  a  defend- 
ant, plaintiffs  obtained  a  decree  with  a  reservation 
of  intervener's  rights.  The  decree  was  not  a  res 
judicata  in  a  subsequent  suit  by  a  purchaser  from 
the  intervenor  against  the  said  vendee,  the  reserva- 
tion being  a  mere  obiter  dictum.  Bxtksh  Ali  v. 
NiTTYANTJND  Doss     ...       5  "W.  B  227 

63. Suit     for     rent 

— Enjoyment  of  and  receipt  of  rent,  proof  of.  Plaint- 
iff sued  for  rent  of  land  alleged  to  be  a  3  annas 
15  gundahs  share  held  by  him  on  a  defined  right. 
Defendant  admitted  the  claim.  An  intervenor  ap- 
peared, alleging  that  the  land  was  situate  in  the  7 
annas  share  of  the  talukh,  and  that  he  had  purchased 
3  annas  15  gundahs  of  this  share,  for  which  a  decree 
had  been  given  to  him,  and  that  he  held  it  is  a  joint 
co-parcener.  Held,  that,  as  the  decree  did  not  state 
patently  the  subject-matter  to  be  that  of  this  suit, 
the  principle  laid  in  the  case  of  Syud  Ahmed  Reza, 
5th  August  1863,  did  not  apply  ;  and  that,  as  it 
did  not  clearly  adjudicate  against  the  plaintiff's 
right,  the  principle  laid  down  in  the  case  of  Tarinee 
V.  Bamundoss  Moakhef,  1  W.  R.  331,  had  no  bear- 
ing. Accordingly  the  intervenor  was  bound  to  show 
actual  and  bond  fide  receipt  of  rent  as  required  by 
s.  77,  Act  X  of  1859.  Gugun  Chtjnder  Chttcker- 
BUTTY   v.    Ajmtjl   Ali     .  .  •  H  "W".  B.  91 

64. ■ Civil   Procedure 

Code,  1859,  s.  2— Suit  for  rent.  A  sued  B  and  C 
in  the  Civil  Court  to  recover  possession  of  certain 
lands,  of  which  he  alleged  that  they  had  dispossessed 
him,  under  a  decree  obtained  by  them  in  a  suit  in 
which  he  had  previously  sued  B  in  the  CivU  Court, 
before  Act  X  of  1859  had  been  passed  for  rent,  in 
which  suit  C  had  been  added  as  a  party,  and  had 
proved  his  title  to  the  land  against  A.  Held,  that 
A's  suit  must  fail  on  the  ground  that  it  involved  a 
material  issue  of  fact  which  had  already  been  deter- 
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BBS  jnjDICATA--con<<f. 

8.  PARTIES— con/<2. 

(6)  Intebvxxors — contd. 

mined  by  a  Court  of  concurrent  jurisdiction  in  the 
former  suit,  which  was  between  the  same  parties 
and  which  issue  disposed  of  the  present  suit. 
Chowdhabi    Nilka>"th    Prasad    Sisgh    v.    Dig- 

KABAYAJf  SrSGH 

1  B.  li.  B.  A.  C.  30  :  10  W.  R  75 


EES  JUDICATA— ron//f. 


65. 


Judgment  in  suit 


for  rent.     In  a  suit  by  plaintiff  for  arrears  of   rent 
against  one  set  of  tenants  defendant  intervened, 
claiming  a  moiety  of  the  whole  estate.  His  claim  was    i 
dismissed  in  lower  Courts,  and  the  case  came  up 
on    special    appeal     Meanwhile    plaintiff    brought 
snits  against  another  set  of  tenants  on  the  same    '• 
estate,  in  which  defendant  again  intervened  on  the 
same  ground  as  before.     Held,  that  the  decision  in    j 
the  former  set  of  cases,  unless  and  imtil  set  aside  in    i 
special  appeal,  was  binding  on  the  intervenor,  even 
though  the  estate  was  of  such  value  that  the  Court 
which  passed  the  decrees  in  the  rent  suits  would  not    ' 
have   jurisdiction   to   try   the   title   which   was   in 
dispute.     Pbax  Nath  Saxdtal  v.    Ram   Coomae 
Saxdyal        .         .  .         2  C.  Ij.  B.  33    i 


66. 


Civil    Procedure 


Code,    1859,    e-    2— Suit   for    rent.     The    plaintiffs    | 
brought  this  suit  to  establish,  as  against  the  defend-    | 
ants,  their  title  to  certain  land  in  the  occupation  of    j 
a  tenant.     In  a  previous  suit  instituted  by  one  of    1 
the  present  defendants  against  the  tenant  for  rent,    i 
one  of  the  present  plaintiffs  (rejaesenting  the  right    j 
now  claimed  by  aU  of  them)  intervened  as  a  defend-    1 
ant,  on    the   ground  that  he  was  the  person  entitled    ! 
to  the  rent,  and  failed  to  estabhsh  his  claim.     Held,    \ 
following   the   Full   Bench   case   of   Hurri   Sunker    \ 
Mookerjee  v.  Muliaram  Patro,  13  B.  L.  R.  238,  that 
the  plaintiffs  in  this  suit  were  barred  by  the  judg- 
ment in  the  former  suit,     ^"hen  once  it  is  made    j 
clear  that  the  self-same  r  ght  and  title  is  substan- 
tially in  issue  in  two  suits,  the  precise  form  in  which 
either  suit  was  brought,  or  the  fact  that  the  plaintiff 
in  the  one    case  was  the  defendant  in  the  other 
becomes  immaterial     Gobevd  CffrxBER  Kooxdoo 
r.  Tabuck  Chtxder  Bose 

I.  li.  E.  3  Gale.  145 : 1  C.  L.  E.  35 


67. 


Rights  under  par- 


tition uTider  Beng.  Reg.  XIX  of  1806 — <Smi<  for 
arrears  of  rent.  A  sued  B  to  establish  his  rights 
of  possession  to  certain  lands  allotted  him  under  a 
batwara  made  in  accordance  with  the  provisions  of 
Regulation  XIX  of  1806.  In  a  previous  suit  by  B 
instituted  after  the  batwara  against  a  tenant  for 
arrears  of  rent  due  for  a  portion  of  the  lands  now  in 
dispute,  A  intervened  and  was  made  a  defendant 
on  the  sole  ground  that  he  was  the  person  entitled 
to  the  rent,  but  faUed  to  establish  his  claim.  Held, 
following  the  Full  Bench  case  of  Gobind  Chunder 
Koondoo  V.  Taruch  Chunder  Bose,  I.  L.  R.  3  Calc. 
145,  that  A^s  present  suit  was  barred  by  the  judg- 
ment  in  the  former  suit.  Bemolasoosduby  Chow- 
DHRATS  17.  PrxcHA>~rs  Chowdhrt 

I.  L.  E.  3  Calo.  705 


68. 


8.  PARTIES— con/<i. 

(6)    ISTEBVEXOBS COlUd. 

Rights    as     be- 


tween original  defendant  and  interrenors — Suit  for 
possession.  Where  a  plaintiff  claimed  certain  pro- 
perty, and  two  persons  intervened  and  were  allowed 
to  put  in  their  claim  to  a  portion  of  it,  which  claim, 
at  the  hearing,  the  intervenors,  however,  refrained 
from  pressing,  and  the  suit  was  decided  in  favour  of 
the  plaintiff,  the  original  defendant  alone  appealing 
(unsuccessfully)  against  the  decree : — Held,  that  it 
was  not  open  to  the  intervenors  to  institute  any 
fresh  proceedings  to  obtain  the  property  against 
the  original  defendant,  the  decree  in  the  suit  is 
which  they  intervened  being  conclusive  as  between 
them  and  such  defendant.  Sii-agnana  Tevar  v. 
Periasami,  I.  L.  R.  1  Mad.  312,  distinguished. 
Sheo  Chtks  SnfGH  r.  Fakera  Doobay 

I.  L.  B.  6  Calc.  91 :  7  C.  li.  B.  69 

The  principle  of  this  case  was  held  applicable  in 
Umbica  CnrRS"  BHriTACHABjEE  r.  Prosoxxo 
CooMAR  Sex       .         .         .  9  C.  Ij.  B.  365 


69. 


War\t    of   juris- 
Subsequent    suit 


diction^ as  to  valuation  of  suit 
between  the  same  parties— Competent  Court — Rent 
suits.  A  judgment  of  a  Court  not  competent  to  try 
the  case  in  which  the  judgment  is  pleaded  as  res 
judicata  must  nevertheless  be  held  to  be  the  juds- 
ment  of  a  Court  of  competent  jurisdiction  within  the 
rule  as  laid  down  in  the  maxim  nemo  debet  bis  vexari 
pro  eddem  causa  and  s.  13  of  Act  X  of  1877  ;  more 
especially  where  the  first  suit  is  tried,  decided,  and 
affirmed  on  regular  appeal  by  a  Subordinate  Judge 
who  would  have  been  competent  to  decide  the  suit 
(had  it  been  brought  before  him)  in  which  the  judg- 
ment was  pleaded.  The  rule  of  res  judicata  ought 
to  be  held  to  apply  to  judgments  in  rent  suits,  at 
least  until  interventions  in  such  suits  are  authorL 
tatively  prohibited.  Rrx  Bahadur  Sixgh  r- 
LrcHO  KoEB 

I.  li.  E.  6  Calc.  406 :  7  C.  L.  E,  251 

Reversed  on  this  point  by  the  Privy  Councfl  in 
Rtts  BAHADrB  SrsGH  r.   LrcHO  Koer 

I.  L.  E.  11  Calc,  301 
L.  E.  12  I.  A,  27 

See  PuBBHOO  Tewaeee  v.  Ramjeeawtx  Pattck 
1  N.  W.  65  :  Ed.  1873, 119 

70. Rent  suit—Civi^ 

Procedure  Code  (A  ct  X  of  IS  7 7 ),  s.  13.  A  sued  B  for 
rent  in  the  Court  of  the  Deputy  Collector  of  Tipperah 
under  the  provisions  of  Act  X  of  1859.  C  inter- 
vened, claiming  that  the  land  in  respect  of  which 
the  rent  was  claimed  was  his  property,  and  the  suit 
was  dismissed.  On  appeal,  the  District  Judge  of 
Tipperah  reversed  this  decision  and  decreed  the 
claim,  on  the  grotmd  that  C  had  no  right  whatever 
to  the  land.     In  a    subsequent  suit  brought  by  C 

against  A  and  B  for  possession  of  the  same  land* : 

Held,  that  the  previous  decree  of  the  District  Judge 
did  not  constitute  the  plaintiff 's  claim  as  res  judicata 
and  was   no  bar  to  the  suit.     Dinanath  Bose  y 
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BBS  JTJBICAT A— contd. 

8.  PARTIES— conf5. 

(6)  Intervenoks — concld. 

Kalikumar  Roy,  B.  L.  R.  Sup.    Vol.  364,  followed. 

i\I\HOMED  Afsubitddin  V.  BeebChttnderManikya 

I.  L.  K.  8  Calc.  470  :  10  C.  L.  E.  416 


71. 


Suit  for  posses- 


sion— Co-defendants — Civil  Procedure  Code  (Act  X 
of  1877),  s.  13.  A  leased  lands  to  B,  who  sued  C  for 
possession  of  a  certain  moiizah,  alleging  it  to  be  a 
portion  of  the  lands  leased.  A  was  made  a  defend- 
ant, and  supported  the  case  of  the  plaintiff,  who 
obtained  a  decree.  C  appealed,  making  A  and 
B  respondents  when  the  decree  was  reversed  and 
the  suit  dismissed,  on  the  ground  that  the  mouzah 
sued  for  was  the  property  of  C,  and  that  ruling  was 
upheld  on  special  appeal  to  the  High  Court.  Subse- 
quently A  brought  a  suit  against  C  for  the  same 
mouzah,  making  B  a  defendant.  Held,  that  the 
title  to  the  mouzah  was  res  judicata  between  A  and 
C,  and  that  the  suit  would  not  lie.  Gobind  Chunder 
Koondoo  V.  Taruck  Chunder  Bose,  I.  L.  R.  3  Calc. 
145,  followed.  Bissorup  GossAMY.t?.  Gobachand 
GossAMY     .         .         .  I.  L.  R.  9  Gale.  120 


72. 


Rent  suit — Dis- 


missal for  defaidt — Questions  of  title — Issues — Code 
of  Civil  Procedure,  1SS2,  s.  13.  In  a  suit  for  arrears 
of  rent  and  possession  of  certain  property  a  person 
intervened  and  was  made  defendant  on  his  alleging 
that  he  was  entitled  to  an  8  annas  share  of  the 
property  in  question,  and  that  the  plantiffs  were 
not  entitled  to  any  portion  thereof.  Issues  were 
fixed  on  the  questions  of  title,  but  the  plaintiiJs 
failed  to  adduce  evidence,  and  their  suit  was  dis- 
missed. They  afterwards  brought  a  suit  for  pos- 
session of  the  same  property,  on  the  same  title, 
against  the  intervenor  in  the  former  suit.  Held, 
that  the  second  suit  was  barred  as  res  judicata. 
Kartick  Chandra  Pal  v.  Sridhab  Mandal 

I.  L.  R.  12  Gale.  563 


73. 


(c)  Party  erroneously  in  Decree. 

Party  ordered  to  be  struck 


out  of  suit — Civil  Procedure  Code,  1S59,  s.  2- 
Mistake  in  decree.  S.  2,  Act  VIII  of  1859,  was 
held  not  to  apply  to  a  case  where  the  present  plaint- 
iff 's  name  was  ordered  by  the  High  Court  to  be  ex- 
punged from  the  list  of  defendants  in  a  former  suit, 
but,  notwithstanding  that  order,  her  name  by  some 
mistake  still  appeared  some  two  years  afterwards  in 
the  decretal  order,  the  onus  being  on  the  present 
defendant  to  show  how  that  happened,  and  that  the 
former  suit  was  decided  in  her  presence.  Kalee 
Coomar  Dutt  Roy  v.  Pran  Kishoree  Chow- 
dhrain 18  W.  R.  29 


74. 


(d!)  Pro  forma  Defendants. 
Parties    made  defendants 


by   way   of  caution — Effect   of    former  decree. 
A  decree  made  in  favour  of  a  plaintiff  in  a  8uit 


RES  JUDIGATA— confd. 

8.  PARTIES— conJi. 
[d)  Pro  forma  Defendants — concld. 

is  binding  upon  the  defendants  collectively  and 
severally,  notwithstanding  any  of  them  was  made  a 
defendant  only  ikhteatun,  i.e.,  by  way  of  precau- 
tion.    Deokee  Nttndun  Roy  v.  Kalee  Pershad 

8  W.  R.  366 


75. 


Nominal  party — Suit  against 


surety  of  defaulting  tenant.  A  landlord  sued  his 
tenants  and  his  tenants'  surety  in  the  Collectors' 
Court  for  arrears  of  rent,  the  surety  being  merely 
treated  as  a  nominal  party,  and  the  decree  being 
given  against  the  tenants.  He  afterwards  sued  the 
surety  in  the  Civil  Court  on  the  bond  given  by  him, 
and  in  the  lower  Court  obtained  a  decree,  not  only 
for  the  arrears  of  rent,  but  also  for  the  costs  in  the 
Act  X  suit.  Held,  on  special  appeal,  that  the  suit 
was,  as  regards  the  arrears  of  rent,  not  barred  by 
s.  2,  Act  VIII  of  1859,  but  that  the  costs  in  the 
Collector's  Court  could   not   be    recovered.     Ram- 

TANTJ  ACHARJI  V.  KOMAL  LOCHAN  ROY 

3  B.  L.  R.  Ap.  37 

s.c.  Ram  Tanoo  Acharjee  v.  Radha  Gobind 

11  W.  R.  407 


78. 


Party    added  as  landlord 


in  a  suit  between  tenants — Subsequent  suit 
for  possession  hj/  landlord — Civil  Procedure  Code 
(Act  XI V  of  ISS2),  s.  13.  A  brought  a  suit  against 
B,  claiming  certain  property  as  tenant  of  C,  who  was 
also  made  a  defendant  in  the  suit ;  this  suit  was  on 
the  merits  decided  in  favour  of  B.  C  then  brought 
a  suit  against  B  for  possession  of  the  same  property. 
Held,  that  such  suit  was  not  barred  by  s.  13  of  the 
Civil  Procedure  Code.  Brojo  Behari  Mitter  v. 
Kedab  Nath  Mozumdar  I.  L.  R.  12  Gale.  580 

(e)  Co-defendants. 

77. Decision    in   former    suit, 

effect  of,  as  between  co-defendants.  A  deci- 
sion in  a  former  suit  cannot  operate  as  an  estoppel 
as  between  co-defendants  in  that  suit,  or  parties 
claiming  under  them.  Modhoo  Mokee  Dabee  v. 
GuNGA   Gobind  Mundle     .       W.  R.  1864,  299 

Ram  Chand  Somardar  v.  Kala  Chand  Chuck - 
ERBUTTY 1  W.  R.  287 

Madhoo  Pershad  v.  Lalljee  Shahoo 

9  W.  R.  557 

Khelut  Chunder  Ghose  v.   Kishen  Gobind 

Deb 16  "W.  R.  128 

NuBiN  Chunder  Doss  v.  Nim  Chand  Doss 

17  W.  R.  191 

Ramessur  Ghose  v.  Azeem  Joardar 

17  "W  R.  373 

AiN  Ali  v.  Juggut  Chunder  Roy  Chowdhry 

25  W.  R.  416 

Obhoy  Churn  Nundee  v.  Bhoobon  Mojoomdab 

12  W.  E.  524 

Kally   Persad    Sein   Chowdhry    v.    Mohksh 
Chunder    Bhuttachabjee  .      1  Hay  430 
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KES  JUDICATA— contd. 

8.  PARTIES— <:on/<f. 

(g)    CO-DKFEXDASTS COlUd. 

■  78.  _— Finding  on  un- 
necessary issue  between  co-defendant.  A  finding 
between  co-defendants  unnecessary  for  the  deter- 
mination of  the  suit,  or  the  rights  of  the  parties 
involved  in  the  suit,  is  not  res  judicata.  Bapu  v. 
Bhabani     .         .         .       I.  L.  B,  22  Bom.  245 

79.  Decision    when 

binding  between  co-defendants.  Where  an  adjudi- 
cation between  the  defendants  is  necessary  to  give 
the  appropriate  relief  to  the  plaintiff,  the  adjudi- 
cation ^vill  be  res  judicata  between  the  defendants 
as  well  as  between  the  plaintiff  and  defendants.  But 
lor  this  effect  to  arise,  there  must  be  a  conflict  of 
interest  between  the  defendants  and  a  judgment 
defining  the  real  rights  and  obligations  of  the 
defendants  inter  se.  Without  necessity,  a  judg- 
ment will  not  be  res  judicata  amongst  defendants, 
nor  will  it  be  res  judicata  amongst  them  by  mere 
inference  from  the  fact  that  they  have  been 
collectively  defeated  in  resisting  a  claim  to  a  share 
made  against  them  as  a  group.  Ramchandra 
Xarayan  v.  Narayax  Mah.\dev 

I.  li.  R.  11  Bom.  216 


80. 


A     suit    which 


vas  brought  by  A  against  B  and  C,  and  dismissed 
cannot  be  pleaded  as  res  judicata  in  a  subsequent 
suit  brought  by  B  against  C.  Htjbo  Moxee 
Debia  v.  Tumeezoodeex  Chowdhry 

7  W.  R.  181 


81. 


Cii'i7  Procedure 


Code,  1882,  s.  13.     Two-thirds  of  a  village  were  sold    ; 
by  T,  P,  and  B.     B  was  the  widow  of  S,  her  name 
being  recorded  in  respect  of  the  property  formerly 
recorded  in  his  name,  and  what  she  sold  was  his  one- 
third  share  in  the  village,  the  other  one-third  being 
sold  by  T  and  P.     The  vendors  having  refused  to 
give  possession  of  the  property,  the  purchasers  sued 
them  for  possession  of  it  and  joined  as  defendants  to 
the  suit  C,  D,  and  M,  to  whom  belonged  the  remain- 
ing one-third  share  in  the  village.     These  latter 
persons  contended,  inter  alia,  that  the  family  was 
a  joint  one,  and  that  B  was  not  competent  to 
alienate  her  deceased  husband's  share  in  the  village. 
The  Court  decided  that  the  family  was  joint.    After 
B^s  death,  her  daughter  K,  whose  name  had  been 
recorded  in  place  of  her  mother 's,  made  a  usufruc- 
tuary mortgage  of  another  village  in  which  her 
deceased  father  had  formerly  owned  a  share.     A 
suit   was    brought    by   certain    persons    who   had 
purchased  the  right  in  the   same   village   of  the 
representatives  in  interest  of  C,  D,  and  M  against 
K,  her  mort.gagee,  and  their  vendors,  to  set  aside  the    '. 
mortgage  and  recover  the  interest  which  they  had    ■ 
purchased.     They  contended  that  the  family  was    , 
joint,  and  that  the  question  whether  it  was  joint  or    | 
divided  was  res  judicata  by  reason  of  the  decision    \ 
in  the  former  litigation.     Held,  that  the  question 
whether  the  family  was  joint  or  divided  had  not, 
in  the  former  suit,  been  determined  among  the    ' 
defendants  inter  se,  but  simply  as  against  the  plaint* 
iff,  and  could  only  be  res  judicata  against  him  or 


RES  JUDICATA— contd. 

8.  PARTIES— corOJ. 

(e)  Co-DEFEXDASTS — contd. 

parties  claiming  under  the  same  title  ;  and  the 
decree  in  that  suit  was  therefore  not  binding  against 
K  in  the  hands  of  the  present  plaintiffs,  who  were 
not  the  assignees  of  the  plaintiff  in  the  former  suit, 
but  of  persons  who  were  arrayed  in  it  as  defendants 
along  with  B,  K's  mother,  and  on  the  same  side. 
Shadal  Khan  v.  Amin-uUak  Khan,  I.  L.  R.  4  AU.  92, 
referred  to  by  Straight,  J.,  and  distinguished  by 
Tyrrell,  J.  Sarain  Kuar  v.  Durjan  Kuar, 
I.  L.  R.  2  AU.  73S,  referred  to  by  Straight  J. 
Bhagwa>t  SrsGH  v.  Tej  Kcar 

I.  li.  R.  8  AIL  91 


82. 


Suit  for  pre-emp- 


tion. M  sued  K  and  J  to  enforce  a  right  of 
pre-emption  in  respect  of  property  which  he  alleged 
K  had  sold  to  J.  K  denied  that  she  had  sold  such 
property  to  J.  J  set  up  as  a  defence  that  M  had 
waived  his  right  of  pre-emption.  The  suit  was  dis- 
missed on  the  ground  that  the  sale  had  never  taken 
place.  Held,  that  the  finding  as  to  the  alleged  sale 
was  one  between  the  plaintiff  and  the  defendants  in 
the  suit,  and  not  between  the  defendant -vendor  and 
the  defendant-vendee,  who  were  not  litigating  and 
would  not  bar  adjudication  of  the  matter  in  issue 
between  them  in  a  suit  brought  by  the  latter  for  the 
establishment  of  the  Some.  Jumxa  Singh  r. 
KAMARry-yiSA     .         .         .  I.  L.  R.  3  AIL  152 


83. 

Code,  s. 


13- 


Civil  Procedure 

-Issue  decided  in  former  suit,  in  which 


■parties  were  rival  defendants  claiming  under  different 
titles.  B  sued  L  N  and  P  F  to  recover  certain 
property  claimed  under  a  nuncupative  vriW  of  his 
father  JV'.  P  V  denied  the  ^^-ill,  and  alleged  that 
the  property  was  ancestral  and  had  vested  in  him  by 
survivorship.  L  N  set  up  title  to  the  property 
under  a  will  in  writing  executed  bv  A'  and  denied 
the  title  both  of  B  and  of  P  V'  The  question 
whether  P  V  was  divided  or  not  from  N  was  tried. 
It  was  found  that  the  will  in  writing  was  valid,  that 
P  V  was  divided,  and  that  B^s  title  wa-s  not  proved. 
In  a  suit  hy  L  N  against  P  V  to  recover  certain  land 
granted  to  her  by  the  will  executed  by  N : — Held, 
that  the  question  whether  P  V  was  divided  from  N 
was  res  judicata  under  s.  13  of  the  Code  of  Civil 
Procedure  by  reason  of  the  decision  in  the  former 
suit,  although  in  that  suit  P  V  and  L  N  were  both 
defendants.     Vexkayya  v.  Narasamma 

I.  L  R.  11  Mad.  204 


84. 


Civil    Procedure 


Code,  s.  13,  ex  pi.  V — Suit  for  possession  of  a  share 
in  the  property  of  a  Mahomedan  family.  In  a  suit 
in  1882  between  the  members  of  a  family  following 
the  Mahomedan  law  of  inheritance,  in  which  the 
plaintiffs  sued  as  sharers  for  the  recovery  of  their 
share  in  certain  property,  one  of  the  defendants 
pleaded  that  a  paramba.  part  of  the  property  in 
dispute,  was  not  subject  to  division,  but  this  plea 
was  unsuccessful,  and  a  decree  was  passed  for  the 
plaintiffs.  The  present  suit  was  brought  by  a 
mortgagee   from    one    of   the    defendants    in    the 
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former  suit  (against  whom  it  had  been  decided 
ex  parte)  to  recover  his  share  of  the  above-men- 
tioned paramba,  the  subject-matter  of  his  mort- 
gage ;  the  mortgagor  was  joined  as  defendant, 
among  others,  including  the  defendant  who  had 
raised  the  plea  above  stated.  This  plea  was  repeat- 
ed by  the  same  person.  Held,  that  the  claim  that 
the  paramba  was  not  subject  to  division  was  res 
judicata  by  virtue  of  the  Civil  Procedure  Code,  s.  13, 
expl.   V.     Chaxdtj  v.   Kunhamed 

I.  L.  B.  14  Mad.  324 

As  to  the  effect  of  a  partition  decree  as  constitut- 
ing res  judicata  between  co-defendants,  see  Dost 
Muhammad  Khan  v.  Said  Begum 

I.  L.  B.  20  All.  81 


85. 


Civil    Procedure 


Code,  s.  13,  expl.  V — Suit  for  possession  of  land. 
The  plaintiff,  a  junior  member  of  a  Malabar  tarwad, 
alleged  that  her  karnavan  had  assigned  to  her  his 
kuikanom  right  over  certain  land,  and  that  she 
had  obtained  a  fresh  demise  from  the  jenmi  and 
placed  a  tenant  in  possession.  The  tenant  was 
dispossessed  by  the  present  karnavan,  and  in  1886 
sued  him  and  the  plaintiff  to  recover  possession  of 
part  of  the  land.  That  suit  was  dismissed  on  the 
ground  that  the  above  allegations  of  the  plaintiff 
were  unfounded.  She  now  sued  the  present  karna- 
van for  possession  of  the  entire  land.  Held,  that  the 
claim  of  the  plaintiff  was  res  judicata  so  far  as  it 
related  to  the  land  in  question  in  the  former  suit, 
but  not  as  to  the  rest.     Madhavi  v.  Kelu 

I.  Ii.  B.  15  Mad.  264 


86. 


Plea    raised    in 


former  suit.  A  Mapilla,  alleging  that  certain 
"  family  property  "  had  been  enjoyed  by  herself 
and  the  defendants  (who  were  her  relations  on  the 
mother's  side)  in  common  till  one  year  before  suit, 
when  she  was  excluded  from  possession,  now  sued  to 
recover  the  share  to  which  she  claimed  to  be  entitled 
under  the  Mahomedan  law  of  inheritance.  It  ap- 
peared that  the  property  had  been  acquired  in  the 
lifetime  of  the  plaintiff's  maternal  grandfather,who 
had  died  more  than  thirty  years  before  siiit,  and  that 
one  of  his  sons  had  obtained  a  decree  for  his  share  of 
it  in  a  suit  to  which,  among  others,  the  plaintiff 
and  the  father  of  the  present  contesting  dofenl- 
ants  were  parties  as  defendants,  and  that  a  plea 
then  raised  by  the  latter  to  the  effect  that  the 
property  had  been  acquired  by  him  was  overruled. 
The  present  claim  was  sought  to  be  resisted  on  the 
same  ground,  which  was  the  subject  of  the  second 
issue  ;  and  it  was  held  by  the  lower  Courts  that  the 
defendants  were  estopped  from  raising  the  plea,  but 
there  was  no  evidence  as  to  whether  this  matter  had 
been  in  controversy  between  the  present  plaintiff 
and  her  uncle  in  the  former  suit,  which  was  decided 
ex  parte  as  far  as  she  was  concerned.  Held,  on 
second  appeal,  without  finding  on  the  question  of 
res  judicata,  that  in  the  absence  of   evidence  no 
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finding  on  the  second  issue  should  be  called  for, 
Abdul  Kadeb  v.  Aishamma   I.  L.  B.  16  Mad.  61 

Plaintiff  and 


87. 


defendants  co-defendants  in  former  suit  decreed 
against  them  ex  parte.  In  a  suit  to  recover  the 
plaintiff's  share  of  lands  appertaining  to  an  agra- 
haram,  the  defendants  pleaded  that  the  lands  in 
question  were  their  own  and  were  not  subject  to 
partition.  It  appeared  that  in  a  previous  suit 
brought  by  a  third  party  against  the  present  plaint- 
iff and  defendants  and  others  to  recover  his  share 
of  the  agraharam  lands  it  was  held  that  the  lands 
now  in  question  formed  part  of  the  lands  of  the 
agraharam,  and  they  were  divided  in  execution  of 
the  decree  in  that  suit.  Against  the  present  plaint- 
iff that  suit  was  decreed  etc  parte.  Held,  that  the 
defendants  were  precluded  under  the  Civil  Proce- 
dure Code,  s.  13,  from  raising  the  above  plea. 
Latchanna  v.  Saravayya    I.  L.  B.  18  Mad.  164 

88.  Party     through 

wTiom  plaintiff  claimed,  and  defendant,  co-defend- 
ants in  former  suit.  In  a  suit  for  land  the  plaintiff 
claimed  under  a  conveyance  executed  to  him  by 
defendant  No.  1.  The  property  had  previously 
belonged  to  the  father,  since  deceased,  of  the  first 
defendant's  wife,  and  her  sister,  defendant  No.  2. 
Shortly  after  the  father's  death,  a  suit  for  mainten- 
ance was  brought  by  his  sister-in-law  against  his 
widow  and  two  daughters,  in  which  the  then 
defendants  alleged  that  the  property  now  in  ques- 
tion had  been  given  by  him  to  the  wife  of  the  plaint- 
iff 's  vendor,  and  the  Court  recorded  a  finding  that 
the  gift  M'as  valid.  Defendant  No.  2  now  raised  a 
plea  that  the  gift  to  her  sister  had  not  been  accom- 
panied by  possession  and  was  invalid,  and  she 
asserted  title  in  herself  under  the  will  of  her  mother, 
under  which  title  she  had  been  in  possession  for  ten 
years.  Held,  that  the  second  defendant  was  not 
precluded  by  the  proceedings  in  the  former  suit,  in 
which  defendant  No.  2  and  the  wife  of  defendant 
No.  1  had  been  co-defendants,  from  raising  the  plea 
above  referred  to.  Ramanuja  Ayyangar  >: 
Narayana  Ayyangar     .    I.  L.  B.  18  Mad.  374 


89. 


Parties    to  sub- 


sequent suit  arrayed  on  the  same  side  as  co-defend- 
ants in  previous  suit— Necessary  adjudication 
between  co-defendants — Civil  Procedure  Code,  1SS2, 
s.  13.  Where  an  adjudication  between  the  defend- 
ants is  necessary  to  give  the  appropriate  relief 
to  the  plaintiff,  there  must  be  such  an  adjudication, 
and  in  such  a  case  the  adjudication  will  be  res  judi- 
cata between  the  defendants  as  well  as  between  the 
plaintiff  and  the  defendants.  But  for  this  effect  to 
arise  there  must  be  a  conflict  of  interests  amongst 
the  defendants  and  a  judgment  defining  the  real 
rights  and  obligations  of  the  defendants  inter  se. 
Without  necessity,  the  judgment  will  not  be  re» 
judicata  amongst  the  defendants.  Ram  Chandra 
Narayan  v.  Narayan  Mahadev,  I.  L.  R.  11  Bom.  216, 
followed.     Cottingham    v.    Earl   of    Shrewsbury,    <? 
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Hare    627,  referred  to. 
Khan 


90. 


Ahmad  Ali  r.  Najabat 
.     I.  li.  K.  18  AIL  65 

Proceedings  in 


former  case  not  between  same  parties — Admissi- 
bility in  er/idence  of  finding  in  former  case.  8 
granted  to  G  and  A  a  patni  of  a  certain  share  in  a 
zamindari,  and  thereupon  P  brought  a  suit  against 
G,  S,  and  A  for  specific  performance  of  an  agree- 
ment to  grant  to  him  (P)  a  patni  of  the  same  share. 
That  suit  was  decreed  \rith  costs,  the  whole  of  which 
were  realized  from  G.  In  a  suit  for  contribution 
brought  by  G  against  S  and  A  the  lower  Appellate 
Court  found  that  G,  S,  and  A  had  conspired  in 
setting  up  a  false  defence  in  the  former  suit  in  order 
to  defeat  P's  claim.  The  only  evidence  on  which 
the  lower  Appellate  Court  had  acted  as  establishing 
such  collusion  was  the  finding  of  the  Court  in  the 
former  suit  (gathered  from  the  grounds  of  appeal  in 
that  suit).  Held,  that  that  finding  was  inadmis- 
sible in  evidence,  as  laid  down  in  Svrender  Naih  Pal 
Choicdhry  v.  Brojo  Nath  Pal  Choicdhry,  I.  L.  B.  13 
Calc.  352,  being  the  finding  in  a  case  in  which  G,  8, 
and  A  were  all  co-defendants,  and  a  third  party  the 
plaintiff ;  and  the  case  was  remanded  for  the  deter- 
mination of  the  question  whether  G,  S,  and  A  ^  ere 
wrong-doers,  and  \>ere  as  such  held  liable  for  the 
costs  of  the  former  suit.  Gobixd  Chttstdeb 
NuKDY  r.  Srigobixd  Chowdhrt 

I.  L.  R.  24  Cale.  330 
1  C.  W.  N.  179 


91. 


Under   uJiat  cir- 


cumstances a  decision  may  be  res  judicata  as  between 
defendants.  WTiere  an  adjudication  between  defend- 
ants is  necessary  to  give  the  appropriate  relief  to 
the  plaintiff,  the  adjudication  wHl  be  res  judicata 
between  the  defendants  as  well  as  between  the 
plaintiff  and  defendants.  But  for  this  effect  to  arise 
there  must  be  a  conflict  of  interest  between  the 
defendants  and  a  judgment  defining  the  real  rights 
and  obligations  of  the  defendants  inter  se.  Without 
necessity  a  judgment  will  not  be  res  judicata, 
amongst  defendants,  nor  will  it  be  res  judicata 
amongst  them  by  mere  inference  from  the  fact  that 
they  have  been  collectively  defeated  in  resisting  a 
claim  to  a  share  made  against  them  as  a  group. 
Bamchandra  Karayan  v.  Narayan  Mahadev,  I.  L. 
B.  11  Bom.  216  ;  Ahmad  Ali  v.  Najabat  Khan, 
I.  L.  R.  18  All.  65  ;  and  Madhavi  v.  Kdu.  I.  L. 
B.  15  Mad.  264.  followed.  Bishnath  8ingh  v. 
Bishe.<>har  Singh,  All.  Weekly  Notes  {1S91)  34, 
referred  to.     Chajjt:  v.  Umrao  Srs'GH 

I.  li,  R.  22  All.  386 

92.  — Decision  in  pre- 
vious suit  in  which  parties  were  co-defendants,  when 
binding — Such  decision  not  binding  when  one  defend- 
ant was  only  a  nominal  party.  A  judgment  in  a 
previous  suit  is  not  res  judicata  as  lictween  co- 
defendants,  so  as  to  bar  a  subsequent  suit  brought 
by  one  of  them,  unless  there  was  a  conflict  of  interest 
between  them  and  the  judgment  determines  the  real 
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rights  and  obligations  of  the  defendants  inter  se. 
Such  previous  judgment  is  not  res  judicata  when  the 
plaintiff  in  the  subsequent  suit  was  only  a  nominal 
party  in  the  prior  suit.  Balambhat  v.  Nakayax- 
BHAT  (1900)     .         .         .    I.  Ij.  R.  25  Bom.  74 

93.  Civil    Procedure 

Code  (Act  XIV  of  1SS2),  s.  13.—Bes  judicata  between 
co-defenda'ots.  In  a  suit  for  a  declaration  of  title  to 
certain  property,  when  the  Court  makes  a  declara- 
tion in  favour  of  the  plaintiff  as  to  a  certain  share  of 
the  property,  and  a  declaration  as  to  certain  other 
shares  in  favour  of  some  of  the  defendants,  the 
latter  declaration  is  not  binding  on  the  other  de- 
fendants.    Raj  Naraix  v.  Khobdari  Rai  (1901) 

5  C.W.  N.  724 


94. 


Co-defendants — 


Civil  Procedure  Code  [Act  XIV  of  18S2),  s.  13— 
"  Former  suit  " — "  Between  the  same  parties  " — 
Judgment — Contribution,  right  to,  as  between  purcha- 
sers of  mortgaged  properties — Transfer  of  Property 
Act  (IV  of  1882)  ss.  56,  81,  82— Marshalling— In- 
verse  order,  rule  of.  There  is  nothing  in  s.  13  of  the 
Code  of  Civil  Procedure  to  prevent  an  issue  raised 
and  decided  as  between  co-defendants  in  a  former 
suit  from  being  res  judicata  in  a  subsequent  suit  in 
which  they  are  arrayed  as  plaintiff  and  defendant ; 
but  the  issue  raised  in  the  former  suit  must  directly 
and  substantially  involve  the  matter  in  issue  in  the 
sxibsequent  suit.  Cottingham  v.  Earl  of  Shresbury,  2 
Hare  627  ;  Bamchandra  Narayan  v.  Narayan 
Mahadev,  I.  L.  B.  11  Bom.  216  ;  Ahmad  Ali  v. 
Najabat  Khan,  I.  L.  B.  IS  All.  65  ;  and  Sheikh 
Khoorshed  Hossein  v.  Nitbbee  Fatima,  I.  L.  B.  3 
Calc.  551,  followed.  To  decide  whether  a  question 
was  determined  by  the  decree  in  a  former  suit,  it  is 
open  to  the  Court  to  refer  to  the  judgment  on  which 
the  decree  was  based.  Kali  Krishna  Tagore  v. 
Secretary  of  State  for  India,  I.  L.  B.  16  Calc.  173,  and 
Jagajit  Singh  v.  Sarabjit  Singh,  I.  L.  B.  19  Calc, 
173,  followed.  When  two  properties  X  and  Y  are 
mortgaged  to  secure  one  debt  and  subsequent  to  the 
mortgage  the  property  X  is  purchased  by  A  and 
then  the  property  Y  by  B,  if  the  entire  mortgage 
debt  is  satisfied  by  the  sale  to  A  of  the  property  T 
in  execution  of  the  mortgage  decree,  B  is  entitled  to 
contribution  against  A  in  proportion  to  the  values 
of  the  properties  X  and  Y  ;  and  the  rule  of  inverse 
order  does  not  apply  to  such  a  case.  A  claim  for 
contribution  is  an  equitable  claim,  and  in  determin- 
ing the  amount  the  Court  must  take  an  equitable 
view  of  all  the  circumstances  and  must  not  give 
effect  to  what  is  only  an  apparent  and  not  the  real 
state  of  things.  Magxiram  v.  Mehdi  HossErN" 
Khan  (1904)    .         .         .     L  L.  R.  31  Calc.  95 


95. 


(/)  Different  Parties. 

Bengal  Tenancy 


Act  (VIII  of  188.5),  s.  106— Civil  Procedure  Code 
(Act  XI V  of  1882),  s.  13.  Plaintiffs  initiated  pro- 
ceedings  under  s.  106  of  the  Bengal  Tenancy  Act, 
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8.  PARTIES— co?icW. 

(/)  Different  Parties — concld. 

against  tKe  landlord  and  the  defendants  Nos.  2  to 
"9,  who  claimed  to  be  rival  tenants  of  the  land,  to 
have  their  names  recorded  as  tenants  in  the  Settle- 
ment proceedings.  The  Settlement-officer  held  that 
the  plaintiffs  were  the  tenants,  and  made  an  order 
in  their  favour.  On  appeal  by  defendants  Nos.  2 
to  9,  and  not  by  the  landlords,  the  Special  Judge 
reversed  the  decision  and  ordered  that  the  names  of 
defendants  Nos.  2  to  9,  who  he  held  were  the  tenants 
be  registered.  The  plaintiffs  thereupon  brought  the 
present  suit,  to  have  their  rights  declared  as  tenants 
of  the  land.  Held,  that,  the  previous  decision  of 
the  Special  Judge  not  having  been  a  decision 
between  the  parties,  i.e.,  the  tenants  on  the  one  hand 
and  the  landlord  on  the  other,  it  could  not  operate 
as  res  jicdicata  in  the  present  suit.  Mohtjnt 
Jagannath  Ramantjj  Das  v.  Chandra  Ktjmar 
BosE  (1900)     .         .         .         .    5  C.  W.  K".  421 

9.  COMPETENT  COURT. 
(a)  General    Cases. 

Court  "without  jurisdiction 


— Civil  Procedure  Code  [Act  X  of  1877),  s.  13. 
The  decision  of  a  Court,  in  order  to  be  conclusive 
in  another  Court,  must  have  been  that  of  a  Court 
which  would  have  had  jurisdiction  to  decide  the 
question  raised  in  the  subsequent  suit  in  which  the 
•decision  is  given  in  evidence  as  conclusive.  The 
words  "  Court  of  competent  jurisdiction,"  used  in 
«.  13  of  the  Court  of  Civil  Procedure,  include  the 
meaning  that  the  first  Court  must  not  have  been 
precluded  by  the  pecuniary  limit  of  its  jurisdiction 
from  deciding  the  question  raised  in  the  other.  The 
two  Courts  must  exercise  such  concurrent  jurisdic- 
tion in  regard  to  the  pecuniary  limit  of  their  powers 
that  the  subject-matter  of  the  second  suit  would  not 
liave  been  beyond  the  powers  of  the  Court  which 
•disposed  of  the  prior  one.  The  defence  made  to  a 
suit  on  a  bond  for  R  12,000  and  interest  thereon,  in 
•a  Court  having  no  pecuniary  limit  of  jurisdiction, 
was  that  in  a  prior  suit  for  R  1,665,  balance  of  in- 
terest, brought  in  a  Court  with  power  to  try  suits 
not  exceeding  R5.000  in  value,  the  principal  sum 
due  on  that  bond  had  been  decided  to  be  R4,790. 
Held,  that  the  issue  as  to  the  amount  of  principal 
due  on  the  bond  had  not  been  heard  and  finally 
decided  by  a  Court  of  competent  jurisdiction  within 
the  meaning  of  s.  13-  MisiR  Ragho  Bardial  v. 
Sheo  Baksh  Singh 

I.  L.  R.  9  Calc.  439  :  12  C.  L.  R.  520 
li.  R.  9  I.  A.  197 

Act  VIII  of  1859, 


s.  2 — Act  X  of  1877,  s.  13 — Cross-appeal — Practice. 
The  decision  in  a  suit  in  order  to  be  final  and  con- 
clusive as  res  judicata  upon  an  issue  raised  in 
another  suit  must  be  the  decision  of  a  Court  which 
would  have  had  jurisdiction  to  decide  the  question 
raised  in  the  subsequent  suit  in  which  the  prior 
<iecision  is  given  in  evidence  as  conclusive.     This 


RES  JTTD  IC  AT  A— contd. 

9.  COMPETENT  COURT— co-ntd. 

(a)  General  Cases — contd. 

proposition,  stated  in  the  judgment  in  Edun  v. 
Bechun,  8  W.  R.  175,  and  affirmed  by  the  Judicial 
Committee  in  Misir  Raghobardial  v.  Sheo  Baksh 
Singh,  I.  L.  R.  9  Calc.  439,  is  appUcable  equally  to 
cases  under  Act  VIII  of  1859,  s.  2  (as  supplemented 
by  the  general  law),  and  to  cases  under  the  more 
complete  enactment  in  Act  X  of  1877,  s.  13,  which 
is  not  to  be  construed  as  having  altered  the  former 
law.  A  suit  was  brought  in  the  Court  of  a  Subor- 
dinate Judge  by  a  Hindu  against  the  widow  of  a 
deceased  brother,  claiming  his  property  by  right  of 
survivorship,  the  issue  being  whether,  at  the  death 
of  the  latter,  the  ownership  of  the  brothers  was  joint 
or  separate.  An  order  under  Act  XXVII  of  1860, 
granting  a  certificate  to  the  widow,  did  not,  on  the 
above  issue,  operate  as  res  judicata  in  the  widow's 
favour,  being  a  proceeding  of  representation,  and 
not  otherwise  of  title.  Held,  also,  that  a  decision  of 
the  same  issue  in  a  Munsif's  Court  in  a  rent  suit 
brought  by  the  widow,  the  surviving  brother,  on  his 
application,  having  been  made  a  party  defendant 
under  s.  73  of  Act  VIII  of  1859,  did  not  constitute 
res  judicata  in  her  favour.  Krishna  Behari  Roy  v. 
Brajeswari  Chowdhrani,  L.  R.  2  I.  A.  283,  referred 
to  and  followed.  Held,  also,  that  the  brother 
having  appealed  against  a  decree  dismissing  the 
suit  as  res  judicata  (the  judgment  which  that  decree 
followed  having  nevertheless  found  that  the  widow 
was  disentitled  by  reason  of  the  brothers  having 
been  in  fact  joint  in  estate),  the  widow  could  have 
supported  the  decree  without  filing  a  cross-appeal 
as  to  that  finding  on  the  ground  that  the  decree  had 
been  rightly  made  (though  not  for  the  reason  given) 
in  her  favour.  Run  Bahadur  Singh  v.  Lucho 
Koer  .  I.  L.  R.  11  Calc.  301:  L.  R.  12  I.  A.  23 

Reversing  as  far  as  the  question  of  res  judicata 
was  concerned,  the  decision  of  the  High  Court  in 
Run  Bahadur  Singh  v.  Lucho  Koer 

I.  L.  R.  6  Calc.  406  :  7  C.  Ii.  R.  251 

3.         Courts  without  concurrent 

jurisdiction — Court  not  having  jurisdiction  to 
decide  question  of  title.  Where  the  Court  trying 
the  case,  in  which  the  judgment  is  set  up  as  res  judi- 
cata, has  not  concurrent  jurisdiction  with  the  Court 
trying  the  subsequent  case,  the  principle  of  res  judi- 
cata cannot  apply.  So  the  judgment  in  a  suit  before 
the  Deputy  Collector  which  decides  merely  questions 
of  rent — in  other  words  a  rent-suit — pronounced  by 
a  Court  not  having  jurisdiction  to  decide  the  ques- 
tion of  title  to  the  property  itself  cannot  be  regarded 
as  amounting  to  res  jiidicata  in  a  subsequent  suit 
brought  to  decide  the  question  of  title  to  that  pro- 
perty. Run  Bahadoor  v.  Lucho  Koer,  I.  L.  R.  11 
Calc.  301  :  L.  R.  12  I.  A.  23,  followed.  Khetter 
Kjiisto  Mitter  v.  Dinendra  Narain  Roy 

3  C.  W.  N.  202 

Court    without    power    to 


make  final  decision — Issue  decided  in  a  suit 
not  subject  to  appeal — Same  issue  raised  in  a  sub- 
sequent suit  subject  to  appeal — Small  Cause  Court 
suit— Civil  Procedure  Code  {Ad  XIV  of  1882),  s.  13— 
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BBS  JUDICATA— cont<i. 

9.  COMPETENT  COURT— confi. 

(a)  General  Cases — contd. 

Meaning  of  the  words  "  compel eyit  to  try  such  subse- 
quent suit."  In  1879  the  plaintiff  brought  a  suit 
against  the  defendants  to  recover  11119  which  he 
alleged  had  been  ^vrongfully  exacted  from  him  by 
the  defendants  as  enhanced  rent  of  certain  land  in 
his  occupation.  He  claimed  to  be  owner  of  the  land 
subject  to  a  quit-rent  payable  to  the  defendants. 
The  defendants  denied  his  ownership,  and  asserted 
their  right  to  levy  the  enhanced  rent.  The  lower 
Court  held  that  the  defendants  were  entitled  to  the 
enhanced  rent,  and  dismissed  the  plaintiff's  claim, 
and  the  decree  was  confirmed  on  appeal  by  the 
District  Court.  The  plaintiff  appealed  to  the  High 
Court,  which  held  that  the  plaintiff's  claim  being  for 
an  amount  less  than  R500  and  within  the  cognizance 
of  a  Court  of  Small  Causes,  no  second  appeal  lay. 
In  1883  the  plaintiff  brought  the  present  suit  in  the 
District  Court  to  recover  from  the  defendants  the 
sum  of  R689  alleged  to  have  been  wrongfully 
exacted  from  him  by  the  defendants  as  enhanced 
rent  of  the  land  in  question.  He  made  the  same 
allegations  as  in  the  former  suit.  The  District 
Judge  dismissed  the  suit,  holding  it  to  be  res  judi- 
cata. The  plaintiff  appealed  to  the  High  Court. 
Held,  that,  although  the  material  question  in  both 
suits  was  the  same — viz.,  as  to  the  defendant's 
right  to  enhance  the  plaintiff's  rent, — ^yet  the 
decision  of  the  District  Court  upon  that  point  in  the 
previous  suit  was  not  res  judicata  so  as  to  prevent 
the  question  being  again  raised  between  the  parties. 
From  the  decision  in  the  former  suit  there  was  no 
appeal  by  reason  of  the  suit  being  one  for  an  amount 
less  than  R500.  Had  that  suit  been  for  a  larger 
amount,  the  decision  of  the  District  Court  would 
have  been  subject  to  an  appeal  to  the  High  Court. 
It  could  not  have  been  intended  by  the  Legislature 
that  a  decision  should  acquire  a  conclusive  import- 
ance from  the  fact  of  its  being  made  in  a  suit  for  a 
small  amount  which  it  could  not  have  had  if  the 
amoimt  was  larger.  The  former  decision  could  not 
be  appealed  again-t  to  the  High  Court,  and  thus, 
though  the  District  Court  which  gave  that  decision 
was  in  one  sense  "  competent  to  try  "  the  second 
suit,  and  did  try  it,  yet  it  was  not  competent  to  try 
the  second  suit  with  final  effect,  as  it  had  tried  the 
earlier  one.  In  s.  13  of  the  Civil  Procedure  Code 
(Act  XIV  of  1882)  the  words  "  competent  to  try  such 
subsequent  suit  or  issue  "  must  mean  "  competent 
to  try  the  suit  or  issue  with  conclusive  effect."  The 
District  Court  could  not  in  the  present  suit  have 
tried  with  conclusive  effect,  and  dispossed  of  the 
issue  tried  in  the  first  suit,  and  hence  the  prior 
decision  was  not  res  judicata.  Bholabhai  v. 
Adesang.     Bholabhai  v.  Coixector  of  Kaiba 

I.  L.  E.  9  Bom.  75 

Court  not  of  com- 


petent jurisdiction.  A  brought  a  suit  against  B  for 
R3,152,  that  is,  for  one  instalment  due  under  a 
bond.  The  suit  was  heard  and  decided  by  a 
Subordinate  Judge  of  second  class,  who  had  been 
deputed  to  assist  a  Subordinate  Judge  of  the  first 


RES  JUDICATA— con/d. 

9.  COilPETENT  COURT— contd. 

(a)  General  Case.s — contd. 

class.  A  obtained  a  decree  for  the  amount  claimed . 
A  then  brought  a  second  suit  against  B  in  the  Court 
of  a  Subordinate  Judge  of  the  first  class  to  recover 
R  6,525,  being  the  amount  of  two  instalments  due 
under  the  bond.  In  this  suit  B  raised  the  same 
contentions  as  in  the  former  suit.  Held,  that  the 
decision  in  the  first  suit  did  not  operate  as  res  judi- 
cata in  the  second  suit,  as  the  Court  that  tried  the 
first  suit  had  no  jurisdiction  to  try  the  second  suit. 
Ramdayal  v.  Jankxdas    .  I.  Li.  R.  24  Bom.  456 


6. 


Decision  in  superior  Court 


of  suit  cognisable  by  inferior  Court- 
Civil  Procedure  Code,  1877,  s.  13.  In  a  suit  for 
possession  of  immoveable  property  before  the  Sub- 
ordinate Judge,  it  was  objected  that  the  suit  ought 
to  have  been  instituted  before  the  Munsif,  the  value 
of  the  property  being  less  than  R  1,000.  An  issue 
having  been  framed  on  this  point,  other  issues  were 
also  framed  as  to  the  sanity  of  the  plaintiff,  his 
having  had  possession  of  the  property,  and  evidence 
upon  all  the  issues  was  gone  into.  The  Subordinate 
Judge  dismissed  the  suit  on  the  first  issue,  but 
expressed  his  opinion  that  the  other  issues  ought 
also  to  have  been  decided  against  the  plaintiff.  In 
a  subsequent  suit  by  the  plaintiff  for  the  same  rehef 
in  the  Court  of  the  Munsif.  Held,  that  the  questions 
depending  on  the  is  ues  raised,  other  than  the  issues 
as  to  the  valuation  of  the  suit,  were  not  res  judicata. 
Ram  Gobind  Jha  v.  Mungar  Ram  Ghowdhry 

13  C.  L.  R.  83 


7. 


Powers    of  Court   deciding- 


suit — Decision  on  question  of  title — Civil  Pro- 
cedure Code  {Act  X  of  1^77),  s.  13.  When  a  ques- 
tion of  title  has  to  be,  and  is,  decided  by  a  Court 
of  competent  jurisdiction  with  referenc  .  to  the  value 
of  the  subject-matter  in  dispute,  such  decision,  or  the 
ultimate  decision  upon  the  appeal  from  such  deci- 
sion is  final,  and  the  question  of  title  becomes  a  res 
judicata  as  between  the  parties  to  the  suit,  although 
it  may  have  the  effect  of  determining  the  title 
to  an  estate  or  estates  the  value  of  which  exceeds 
the  juri  diction  of  the  Couit  in  which  the  suit 
was  instituted.  Per  White,  J. — In  considering,  on 
the  hearing  of  an  appeal,  the  competency  of  a  Conrt 
for  the  purpose  of  deciding  upon  a  question  of  res 
judicata,  the  powers  of  the  Court  in  which  the  suit 
was  instituted,  and  not  those  of  the  Court  in  which 
the  suit  was  decided  on  appeal,  must  be  looked  to- 
Toponidhee  Dhirj  Gib  Gosain  v.  Sreeputty 
Sahanee  I.  L.  R.  5  Calc.  832 :  6  C.  L.  R.  305 


8. 


Civil  Procedure 


Code,  1882,  s.  13 — Decree  of  competent  Court.  In 
1875  P  sued  in  Munsif 's  Court  to  eject  a  tenant 
from  a  house  and  to  recover  arrears  of  rent.  S  in- 
tervened and  claimed  the  house  under  a  deed  of  gift. 
The  value  of  the  property  comprised  in  the  deed  of 
gift  exceeded  the  limit  of  the  pecuniary  jurisdiction 
of  the  Munsif 's  Court.  The  suit  was  dismissed, 
but  on  appeal  the  claim  of  S  under  the  deed  of  gift 
was  adjudicated  upon  and  rejected,  and  P  obtained  a 
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9.  COMPETENT  COVRT—contd. 

(a)  General  Cases — contd. 
decree  for  the  land.  In  1882  S  sued  P  to  recove^ 
all  the  property  comprised  in  the  deed  of  gift- 
Held,  that  S  was  estopped  by  the  decree  in  the 
former  suit  from  claiming  the  house.  It  was  con- 
tended by  P  that  the  deed  of  gift  was  invalid. 
Held,  that,  as  to  validity  of  the  deed  of  gift,  the 
decree  of  the  Munsif 's  Court  was  not  the  decree  of  a 
competent  Court  within  the  meaning  of  s.  13  of 
the  Code  of  Civil  Procedure,  1882,  and  therefore 
that  S  was  not  estopped  from  showing  that  the 
deed  was  valid  and  claiming  the  rest  of  the  pro- 
perty comprised  therein.     Pathuma  v.  Salimamma 

I.  li.  B.  8  Mad.  83 

9 Jurisdiction     of     Court     at 

time  suit  is  brought — Decision  of  Munsif — 
Civil  Procedure  Code,  1S82,  s.  13.  In  a  suit  for 
malikana  the  issue  between  the  parties  substantially 
raises  the  question  of  the  proprietary  right  to  the 
estate  in  respect  of  which  the  malikana  is  claimed  ; 
and  when  the  question  of  the  proprietary  right  has 
been  decided  in  a  previous  suit  between  the  same 
parties,  a  subsequent  suit  for  malikana  will  be  bar- 
red as  res  judicata.  The  fact  that  the  previous  suit 
had  been  brought  in  a  Munsif 's  Court,  whereas  the 
present  suit  was  brought  before  a  Subordinate  Judge 
did  not  affect  the  question,  inasmuch  as  the  pro- 
perty was  the  same,  and  it  was  not  shown  that  the 
present  suit,  if  brought  in  1860,  would  not  have  been 
within  the  jurisdiction  of  the  Munsif,  nor  was  it 
alleged  that  the  suit  in  1860  was  beyond  his  juris- 
diction. In  s.  13  of  Act  XIV  of  1882  the  words  "  in 
a  Court  of  jurisdiction  competent  to  try  such  sub- 
sequent suit  "  refer  to  the  jurisdiction  of  the  Courts 
at  the  time  the  first  suit  is  brought.  Thus,  when  the 
first  suit  is  within  the  jurisdiction  of  a  Munsif,  and 
the  subseqiient  suit,  by  reason  of  an  increase  in 
value  of  the  property,  is  beyond  his  jurisdiction, 
such  subsequent  suit  would  nevertheless  be  bar- 
red, inasmuch  as,  if  the  subsequent  suit  had  been 
brought  at  the  time  when  the  first  suit  was 
brought,  the  Munsif  would  have  been  competent 
to  try  it.  Gopi  Nath  Chobey  v.  Bhugwat 
Pershad       .         .         .      I.  L.  B.  10  Calc.  697 


10. 


Decision  of  Deputy  Collee- 


tor — Civil  Procedure  Code,  1S82  s.  13 — Meaning  of 
the  words  "  Court  of  jurisdiction  competent  to  try  such 
subsequent  suit."  The  words  of  s.  13  of  the  Civil 
Procedure  Code,  "  in  a  Court  of  jurisdiction  com- 
petent to  try  such  subsequent  suit,"  refer  to  the 
jurisdiction  of  the  Court  at  the  time  when  the  first 
suit  was  brought.  Where  therefore  a  suit  was 
broughtand  decided  in  1867  in  the  Court  of  a  Deputy 
Collector,  that  Court  being  at  the  time  of  suit 
the  only  Court  competent  to  try  suits  of  the  nature 
of  the  one  brought,  and  subsequently  a  second  suit, 
regarding  the  same  subject  and  between  some  of  the 
same  parties  and  the  representatives  of  others,  was 
brought  in  1881  in  the  Court  of  a  Munsif,  which 
latter  suit,  if  it  had  been  brought  in  1867,  would 
have  been  cognizable  by  a  Deputy  Collector  alone  : 


BES  JUDICATA— contd. 
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— Held,  that  the  decision  of  the  Deputy  Collector 
was  a  bar  to  the  second  suit  under  s.  13  of  the 
Civil  Procedure  Code.  The  principle  in  Gopinath 
Chobey  v.  Bhugwat  Pershad,  1.  L.  R,  10  Calc.  697, 
approved.  Rughunath  Panjah  v.  Issur  Chun 
DER  Chowdhry     .         .       I  L.  B.  11  Caic.  153 


11. 


Former  judgment  in  Court 


without  jurisdiction — Property  situate  oat  of 
jurisdiction.  Held,  that  the  judgment  of  the 
Lucknow  Civil  Court,  in  a  suit  for  property  situate 
within  the  jurisdiction  of  that  Court,  was  no  bar 
to  a  subsequent  suit  in  respect  to  property  situate 
at  Allahabad.  There  was  no  splitting  of  the  claim, 
inasmuch  as  the  former  suit  was  for  the  entire  pro- 
perty, situate  in  Lucknow  and  Allahabad,  though 
leave  was  not  obtained  to  sue  in  the  Lucknow 
Court.     Thakoor  Pershad  v.  Kalika  Pershad 

2  Agra  104 


12. 


Property    situate    out     of 


jurisdiction — Suit  for  land.  A  brought  a  suit  in 
the  Court  of  S  against  B  for  certain  land  as  being 
an  accretion  to  an  estate  in  the  district  of  S.  B 
claimed  it  as  being  part  of  his  estate  in  the  district 
of  G,  to  which  district  he  alleged  the  land  had,  in  a 
former  decision,  been  found  to  belong.  The  Court 
of  S  held  that  the  land  was  an  accretion  to  A  's 
estate  in  the  district  of  S.  In  a  subsequent  suit 
brought  by  B  in  the  Court  of  G  against  A  for  the 
land  to  Avhich  the  subject  of  the  former  suit  had 
been  found  to  be  an  accretion  : — Held,  that  the  hold- 
ing in  the  former  suit  necessarily  decided  that  the 
land  claimed  by  B  was  in  the  district  of  S,  and 
therefore  that  the  Court  of  G,  under  Act  Vlll  of 
1859,  s.  14,  had  no  jurisdiction.  Pahalwan  Singh 
V.  Mahessur  Buksh  Singh 

12  B.  L.  B.  P.  C.  391 :  18  W.  B.  182 


13. 


Decree  in  claim  for  rent— 


• — Subsequent  suit  to  remove  attachment — Decision 
by  Court  wit}io\it  jurisdiction.  Where  a  Court, 
without  jurisdiction,  decreed  a  claim  by  a  landhold- 
er for  arrears  of  enhanced  rent,  and  the  tenant 
subsequently  sued  to  remove  an  attachment  based 
on  the  decree,  it  was  held  that  the  decree  could  not 
be  regarded  as  binding  on  the  parties,  and  the 
second  suit  should  have  been  tried  and  disposed 
of  on  its  merits.  Kalka  Parshad  v.  Kanhaya 
Singh        .         .         .         .         .        7  N.  W.  99 

14.  Court  of  Baj  ah  of  Independ- 
ent Tipperah.  The  Court  of  the  Rajah  of  In- 
dependent Tipperah  was  not  a  competent  Comt 
within  the  meaning  of  s.  2,  Act  VIII  of  1859. 
Mahomed  Ahmed  v.  Alibur  Gazee  10  W.  B.  337 

15.     Civil  Procedure 


Code,  1S59,  s.  2 — Competent  Court.  The  Tipperah 
Rajah 's  Court  was  a  Court  of  competent  jurisdiction 
within  the  meaning  of  s.  2,  Act  VIII  of  1859, 
A  decision  given  there  bars  a  fresh  suit  in  respect  of 
the  3amc  matter  in  a  British  Court.  Modhoo  Bibbb 
V.  Ram  Manicko  Dey      .     6  W.  B.  Civ.  Bef.  31 
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16. 


Agent  to  Governor-General, 


Coiirt  ot—Beng.  Reg.  XIII  of  1S33,  s.  2— Order 
of  Agent  previous  to  the  Regulation.  By  Regula- 
tion XIII  of  1833,  s.  2,  the  Courts  of  Dewanny 
Adawlut  of  ZDlahs  Ramghur  and  Jungle  Mehals 
■were  abolished.  By  the  4th  section  the  administra- 
tion of  civil  and  criminal  justice  was  vested  in 
an  officer  appointed  by  the  Governor  General  in 
Council,  to  be  denominated  Agent  to  the  Governor 
Creneral.  By  the  oth  section  authority  was  con- 
ierred  on  the  Governor  General  to  determine  in  Coun- 
cil, inter  aha,  "  to  what  extent  the  decision  of  the 
Agent  in  civil  suits  shall  be  final."  In  1834,  by  an 
■order  of  the  Governor  General,  it  was  ordered  that 
no  appeal  should  lie  from  the  orders  of  the  Agent 
"to  the  Sudder  Court.  Held,  that  an  order  of  an 
Agent  within  the  districts  to  which  the  Regulation 
applied,  made  previous  to  the  passing  of  the  Regu- 
lation, declaring  .4  to  be  the  rightful  heir  of  B,  was 
not  affected  by  the  Regulation,  and  was  not  judi- 
cial in  its  nature  ;  and  that  therefore,  in  a  subse- 
quent suit  relating  to  the  inheritance  to  the  same 
property,  the  heir  of  A  could  not  set  up  the  order  as 
conclusive.     BrxoDE      Koomaeee      v.      Puedhan 

GOPAL 

Marsh.  80 :  W.  B.  F.  B.  26 : 1  Hay  148 


17. 


Joint  contract — Liability    of 


partners — Joint  liability — Judgment  recovered  against 
■one  partner — Judgment  of  a  foreign  Court— -Cviil 
Procedure  Code  (Act  XlVof  ISS2),  ss.  13  and  14— 
Consent  decree.  The  defendants  were  partners 
trading  in  the  name  of  Vishnuram  Gopinath  and 
Company.  On  6th  July  1895,  at  Ahmedabad  the 
first  defendant  borrowed  from  the  plaintiff,  for  the 
3)urposes  of  the  partnership  business  a  sum  of 
R  10,000  and  passed  a  khata  in  the  name  of  his  firm. 
On  25th  April  1 896,  at  Baroda  he  passed  another 
agreement  to  plaintiff,  under  which  the  plaintiff 
was  to  recover  the  debt  due  to  him  from  the  part- 
ners jointly  and  severally.  On  2nd  October  1896, 
plaintiff  obtained  a  decree  on  an  award  against  the 
^ist  defendant  in  the  Civil  Court  at  Baroda  for 
R  13,909-4-0,  and  in  execution  of  this  decree  he 
recovered  a  sum  of  R  7,000.  In  1897  plaintiff  filed 
this  suit  in  the  Court  of  the  First  Class  Subordinate 
Judge  at  Ahmedabad  to  recover  the  balance,  viz., 
R 6,909-4-0,  from  all  the  partners  (defendants  Nos. 
1  to  8).  Defendants  Nos.  6  to  8  resided  in  Baroda 
territory,  the  rest  in  British  India.  Defendants 
Nos.  2,  3,  and  4  defended  the  suit.  The  rest  did  not 
appear.  The  Subordinate  Judge  dismissed  the 
suit,  holding,  on  the  authority  of  King  v.  Hoare,  13 
M.  tfc  W.  494,  that  the  judgment  of  the  Baroda 
Court  against  one  partner  (the  first  defendant)  was 
a  bar  to  a  fresh  suit  against  the  other  partners  on 
the  same  cause  of  action.  The  plaintiff  appealed 
to  the  High  Court.  Held,  that  the  principle  of 
King  v.  Hoare  did  not  apply,  and  that  the  suit  was 
cot  barred.  The  Baroda  Court  had  no  jurisdiction 
t)ver  the   defendants,   who   were   British  subjects 
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residing  in  British  territory.  The  judgment  of  the 
Baroda  Court  was  therefore  no  bar  to  the  present 
suit  under  s.  14  of  the  Code  of  CivU  Procedure. 
Lakshmis  Shankae  Devshaxkar  v.  Vishxuram 

I.  li.  R.  24  Bom.  77 

18.    Foreign  Court — Judgment  a/ 

a  Native  Court — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  13,  expl.  VI— Meaning  of  the  words  "  a 
Court  of  jurisdiction  competent  to  try  such  subsequent 
suit."  The  words  in  s.  13  of  the  Code  of  Qvil 
Procedure  (Act  XIV  of  1882),  "  a  Court  of  juris- 
diction competent  to  try  such  subsequent  suit," 
mean  a  Court  having  concurrent  jurisdiction  with 
the  Court  trying  the  subsequent  suit,  whsther 
as  regards  the  pecuniary  limit  of  its  jurisdiction, 
or  the  subject-matter  of  the  suit,  to  try  it  with 
conclusive  effect.  Reading  expL  VI  with  the 
earlier  part  of  s.  13,  the  term  "  Court  of  competent 
jurisdiction  "  includes  a  foreign  competent  Court. 
The  plaintiff  sued  as  the  adopted  son  of  0  to  recover 
certain  property  in  British  territory.  The  defend- 
ants disputed  the  plaintiff's  adoption.  The  plaint- 
iff rehed  on  a  decree  of  a  Native  Court  which 
he  had  obtained  against  defendant  No.  2  in  a  suit 
for  possession  of  certain  other  property  belongint' 
to  0  and  situate  within  the  territorial  jurisdiction 
of  the  Native  Court.  In  that  suit  the  question 
of  plaintiff's  adoption  had  been  raised  and  decided 
in  plamtiff's  favour.  In  the  present  suit  both 
the  lower  Courts,  without  attaching  any  weight 
to  this  decree  of  the  Native  Court,  held  that  the 
plaintiff's  adoption  was  not  proved,  and  dismissed 
the  suit.  Held,  on  second  appeal,  that  the  question 
of  plaintiff's  adoption  was  res  judicata  as  between  ' 
him  and  defendant  No.  2,  the  judgment  of  the 
Native  Court  being  one  on  the  merits  and  conclusive 
between  the  parties  within  the  territory  of  the 
Native  State.     Bababhat  v.  Narhaebhat 

I.  L.  R.  13  Bom.  224 

1®' Pecuniary  valuation  of  suit 

— Civil  Procedure  Code,  s.  13.  A  suit  for  two  de- 
clarations filed  in  a  Subordinate  Court  was  valued 
by  the  plaintiffs  at  a  sum  in  excess  of  the  pecuniary 
jurisdiction  of  the  District  Munsif.  It  was  pleaded 
that  the  matter  in  dispute  was  res  judicata  by 
reason  of  decrees  passed  in  District  Munsif 's  Courts. 
No  objection  was  taken  in  the  Subordinate  Court  to 
the  valuation  of  the  suit.  Held,  that  the  plea  of 
res  judicata  failed.     Gaxapati  v.  CHAXHr 

I.  Ii.  R.  12  Mad.  223 

20. Finality  of  order— Cii77Pro- 

cedure  Code,  1S82,  s,  244.  S  S  brought  a  suit 
under  a  mortgage-bond,  making  R  S,  a,  subsequent 
incumbrancer,  a  defendant,  and  obtained  a  decree 
for  a  sale  of  the  whole  of  the  mortgaged  premises. 
After  the  decree,  a  compromise  was  effected  between 
all  the  parties,  with  the  exception  of  R  S,  by  the 
terms  of  which,  in  consideration  of  the  judtonent- 
debtors  (mortgagors)  undertaking  to  do  certain 
acts,  S  S  promised  to  execute  his  decree  against 
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only  a  3  annas  12  dams  share  of  the  mortgage^ 
premises.  The  judgment-debtors  (mortgagors)  hav- 
ing failed  to  carry  out  the  compromise,  S  S 
applied  for  a  sale  of  the  whole  of  the  mortgaged 
premises,  but  on  the  petition  oi  R  S  setting  out  the 
terms  of  the  compromise  to  which  he  was  no  party, 
the  Subordinate  Judge,  by  an  order  of  the  7th  Sep- 
tember 1885,  held  that  under  the  agreement  S  S 
was  entitled  to  sell  only  a  3  annas  12  dams  share 
of  the  mortgaged  premises,  which  was  accordingly 
directed  to  be  sold.  That  order  was  not  appealed 
against,  but  subsequently,  in  March  1886,  S  S  made 
a  fresh  application  for  a  sale  of  the  remainder  of 
the  premises,  R  S  objecting.  Held,  that  the  order 
of  the  7th  September  was  one  which  the  Court  was 
competent  to  make  under  s.  244  of  the  Code  of  Civil 
Procedure  and  by  reason  of  that  order  not  being 
appealed  it  became  final.  Basudeo  Narain  Singh 
V.  Seolojy  Singh  .        I.  L.  R.  14  Caic.  640 

21. Separate  suit  on  disallow- 
ance of  objection  to  execution — Evidence 
Act,  s.  44.  In  execution  of  decree  the  defendant, 
who  was  sued  as  the  representative  of  her  deceased 
brother  objected  under  s.  244  of  the  Code  of  Civil 
Procedure  to  the  attachment  of  certain  lands  to 
which  she  set  up  independent  title.  The  objection 
was  disallowed,  and  the  land  was  sold.  She  then 
sued  the  execution-purchaser  to  set  aside  the  Court 
sale,  and  obtained  a  decree,  against  which  no  appeal 
was  preferred.  She  now  sued  for  possession.  Held, 
that,  as  against  the  execution-purchaser,  the  decree 
in  the  former  suit  was  res  judicata  and  therefore  final. 
Per  Curiam  :  The  words  "  not  competent  "  in  s.  44 
of  the  Evidence  Act  refer  to  a  Court  acting  with- 
out jurisdiction.     Kettilamma  v.  Kelappan 

I.  L.  R.  12  Mad.  228 

22.  - "  Court  of  competent  juris- 
diction " — Civil  Procedure  Code,  ss.  13,  98,  103 — 
Landlord  and  tenant — Suit  for  damages  against 
lessor — Joinder  of  one  of  two  co-lessees  as  defendant — 
Sidt  dismissed  against  such  lessee.  In  1883  A,  the 
trustee  of  a  certain  charity,  executed  in  favour  of 
X  and  Y  an  agricultural  lease  for  nine  years  and  deU- 
vered  over  possession  of  the  lands  comprised  in  it, 
being  part  of  the  trust  property.  The  lease  con- 
tained a  provision  that  it  should  be  cancelled  on 
default  being  made  in  payment  of  the  rent  and  kist, 
and  it  contained  no  express  covenant  for  quiet 
enjoyment.  In  1887  default  was  made  in  payment 
of  the  rent  and  kist.  A  thereupon  cancelled  the 
lease  and  sued  X  and  7  in  a  subordinate  Court 
and  obtained  a  decree  for  the  arrear,  the  total 
amount  of  his  claim  being  R2,807.  In  that  suit  X 
alleged  that  Y  was  merely  a  name  lender  for  A, 
who  desired  to  benefit  himself  at  the  expense  of  the 
charity,  and  also  that  certain  raiyats  setting  up  a 
false  claim  had  evicted  X  from  the  lands  demised 
at  the  instigation  of  A,  who  had  subsequently  sought 
unsuccessfully  to  obtain  further  advantages  for 
himself.  The  Subordinate  Judge  framed  an  issue 
on  each  of  these  allegations  and  recorded  findings 


RES  JUDICATA— conirf. 

9.  COMPETENT  COURT— conid. 

(a)  General  Cases — ccntd. 

in  the  negative.  In  the  same  year  X  filed  a  suit  for 
damages  for  breach  of  contract  against  A  and  Y  in 
the  High  Court,  repeating  in  his  plaint  the  above- 
allegations.  \\'hen  that  suit  came  on  for  hearings 
it  was  dismissed  for  default,  Y  being  the  only  party 
who  appeared.  X  now  sued  A  again  on  the  samfr 
cause  of  action,  making  the  same  allegations. 
Y  was  subsequently  brought  on  the  record  as  being 
a  necessary  party  to  the  suit,  being  joined  as  second 
defendant,  but  he  applied  to  be  and  was  struck  oil 
the  record  on  the  ground  that  the  dismissal  of  the 
former  suit  in  the  High  Court  was  final  as  against 
him.  Held,  that  the  matters  put  in  issue  in  the 
subordinate  Court  were  not  res  judicata  by  reason 
of  the  decision  of  that  Court ;  and  that  the  plaint 
disclosed  a  good  cause  of  action  against  the  leasor.. 

VlTHILINGA  PaDAYACHI  V.  VlTHILINGA  MfDALI 

I.  L  R.  15  Mad.  Ill 


23. 


Suit  against  a  SovereigiL 


Prince — Civil  Procedure  Code  (Act  X  of  1877),  ss. 
13,  433.  A  suit  for  a  declaration  of  the  title  of 
the  plaintiffs'  tarwad  to  certain  land  was  filed 
in  a  District  Court  against  the  Maharaja  of 
Cochin  and  others,  including  the  trustees  of  a 
devasom.  It  appeared  that  the  same  land  was  the 
subject  of  a  suit  instituted  in  a  subordinate  Court 
on  the  6th  August  1877,  to  which  the  representa- 
tives of  both  the  plaintiffs'  tarwad  and  the  devasom 
were  parties,  and  that  the  land  was  then  found  to  be 
the  property  of  the  devasom,  and  a  decree  was- 
passed  accordingly.  Itwai  contended  that  the  pre- 
sent claim  was  not  res  judicata  by  reason  of  that 
decree,  because,  under  the  provisions  of  Act  X  of 
1877,  s.  433,  which  came  into  operation  during  the 
pendency  of  that  suit,  no  Sovereign  Prince  could  be 
sued  in  any  Court  subordinate  to  a  District  Court, 
and  the  Court  which  passed  that  decree  was  not 
therefore  "  a  C  ourt  of  juri  diction  competent  to  t  y" 
the  present  suit  within  the  meaning  of  Civil  Pro- 
cedure Code,  s.  13.  Held,  that,  although  these  words, 
must  be  taken  to  refer  to  the  jurisdiction  of  the 
Court  at  the  time  the  suit  was  heard  and  deter- 
mined, yet  tie  present  cla  m  was  res  judicata^ 
since  the  title  to  the  land  was  a  matter  in  issue 
within  the  cognizance  of  the  Subordinate  Judge 
and  was  adjudicated  on  by  him.  KuNJi  Amma 
V.  Raman  Menon         .         I.  L.  R.  15  Mad.  494 

24.  —    Munsif,   jurisdiction    of— 

Valuation  of  suit — Evidence  Act,  s.  44 — Power  of 
guardian  to  alienate  land — Compromise  of  litiga- 
tion. In  1882  the  daughter  of  a  deceased  Hindu 
brought  a  suit  in  the  Court  of  a  District  Munsif 
for  a  declaration  that  the  defendant  was  not  the 
adopted  son  of  her  father  (deceased)  as  he  claim- 
ed to  be.  It  was  found  that  the  alleged  adoption- 
was  vahd,  and  the  suit  was  dismissed.  The  then 
defendant  now  brought  in  1889  a  suit  in  the  same 
Court  to  recover  possession  of  land  from  the  then 
plaintiff  alleging  that  it  had  been  wrongfully  trans- 
ferred to  her  by  way  of  gift  by  his  adoptive  mother. 
The   defendant  denied   the  adoption  and  asserted 
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that  the  transfer  was  valid  as  having  taken  place  in 
accordance  with  an  arrangement  made  by  her  father 
in  his  lifetime.  It  Wixs  admitted  that  the  value  of 
the  whole  property,  to  which  the  plaintiff  was 
■entitled  by  virtue  of  his  adoption,  if  it  was  a  vaUd 
adoption,"  exceeded  R2,500.  The  Court  of  first 
appeal  held  that  the  question  of  the  adoption  was 
not  res  judicata,  and  observed  that  the  transfer  to 
the  defendant  was  apparently  made  to  induce 
lier  to  abandon  her  litigation  as  to  the  adoption. 
Held,  that  the  defendant  was  not  at  liberty  to 
question  the  plaintiff's  adoption,  that  matter  being 
res  judicata,  and  that  the  Court  should  try  whether 
i^he  transfer  was  made  bond  fide  by  the  plaint- 
's mother  as  his  guardian  for  his  benefit.     Ven- 

VTARAGHAVA  V.   RaNGASQIA 

I.  L.  R.  15  Mad.  498 


25. 


—  Decision  in  suit 
suit.     Decisions  in 


-of  the  nature  of  Small  Cause 
prcAHous  suits  which  were  in  the  nature  of  Small 
■Cause  suits,  and  in  which  there  was  no  right  of 
second  appeal,  held  not  to  operate  as  res  judicata. 
Bhdlabhai  v.  Adesang,  I.  L.  R.  9  Bom.  75,  followed. 
OovrsD  r.  Dhondbarav       I.  L.  R.  15  Bom.  104 


26. 


-Mvnsif,    jurisdic- 


tion of — Resistance  to  execution  of  decree  for  pos- 
session— Civil  Procedure  Code,  ss.  13,  331.  The 
plaintiff,  having  obtained  a  decree  for  possession  of 
certain  land,  applied  for  execution  by  delivery  of  pos- 
session ;  whereupon  a  third  party  filed  an  objection 
in  the  Munsif's  Court  that  he  held  a  prior  decree  for 
possession  of  the  same  land,  and  that  therefore  the 
plaintiff's  decree  could  not  be  executed.  This  ob- 
jection was  allowed,  and  the  plaintiff  then  sued  for 
establishment  of  his  right  to  possession  of  the 
land  jointly  with  the  objector,  making  the  former 
judgment-debtor  and  the  objector  defendants  to  the 
suit.  The  Subordinate  Judge  in  first- appeal  held 
that  the  Munsif  had  acted  under  s.  331  of  the  Code 
and  applying  s.  13  of  the  Code  dismissed  the  suit. 
Held,  on  appeal,  that  under  the  circumstances  the 
ilunsif  had  no  jurisdiction  to  act  under  s.  331,  and 
therefore  his  order  was  not  a  res  judicata  in  the  pro- 
ceedings.    Mahabbb  Prasad  v.  Pakma 

I.  L.  R.  14  All.  417 

27. Suit  by  a  nralan 

against  an  agent  of  a  devasom — Repudiation  of 
agency — Civil  Procedure  Code  {Act  XIV  of  1882), 
8.  13 — Munsif,  jurisdiction  of.  In  1873  a  predeces- 
sor of  the  plaintiff  claiming  to  be  the  uxula  of  a 
<levasom  brought  a  suit  in  a  District  Munsif's  Court 
■against  the  present  defendant,  whom  he  alleged  to 
be  an  agent  to  the  devasom,  and  the  defendant 
disputed  the  uraima  right  of  the  plaintiff  and  denied 
that  he  had  been  appointed  agent  as  alleged. 
Issues  as  to  both  of  these  matters  were  decided  in 
fa\-our  of  the  defendant,  and  the  suit  was  dismissed 
in  1874.  A  suit  was  now  brought  in  1890  for  a 
declaration  of  the  plaintiff's  title  as  nralan,  and  to 

VOL.    IV. 


RES  JUDICATA— corUd. 

9.  COMPETENT  COURT- 


contd. 


(a)  Gekebal  Cases — contd. 

recover  from  the  defendant  as  such  agent  property 
of  a  value  which  exceeded  the  pecuniary  limits  of 
the  jurisdiction  of  a  District  Munsif,  the  suit  being 
therefore  instituted  in  the  Subordinate  Judge's 
Court.  Semble  :  The  decision  in  the  prior  suit  did 
not  constitute  a  bar  to  the  present  suit  on  the 
ground  of  res  judicata.     Saxkarax  v.  Krishxa 

L  L.  R.  16  Mad.  456 


28. 


Civil  Procedure 


Code,  ss.  13  and  43 — Suit  by  mortgagee  for  personal 
remedy  in  one  Court — Subsequent  suit  against  mort- 
gaged property  in  another  Court — Latter  suit  not 
v^ithin  jurisdiction  of  former  Court — Munsif,  juris- 
diction of — Transfer  of  Property  Act,  s.  99.  A 
bond,  whereby  certain  immoveable  property  was 
hypothecated  as  security  for  a  debt,  was  executed 
at  the  place  of  residence  of  the  obligor,  which 
was  witlun  the  jurisdiction  of  a  Court  other  than 
that  within  the  jurisdiction  of  which  the  property 
hypothecated  was  situate.  The  obhgce  brought  a 
suit  in  the  former  Court  to  recover  the  principal 
and  interest  due  on  the  bond  against  the  obligor 
personally,  on  the  covenant  to  pay  contained  in 
the  bond,  and  prayed  also  for  sale  of  the  property 
hypothecated.  That  Court  dismissed  that  suit  so 
far  as  it  related  to  the  property,  and  also  so  far  as 
the  claim  for  principal  was  concerned,  but  awarded 
the  plaintiff  the  interest  claimed  against  the  defend- 
ant personally.  Subsequently  the  obligee  brought 
a  suit  in  the  Court  within  the  jurisdiction  of  which 
the  property  was  situate  for  recovery  of  the  principal 
money  due  on  the  bond  by  sale  of  the  hypothecated 
property.  Held,  that  the  "latter  suit  was  not  barred 
by  reason  of  the  former  suit,  either  under  s.  13  or 
under  s.  43  of  the  Civil  Procedure  Code.     N.iRA- 

SrSGA  Rati  v.   VEXKATAX.iEAYA^'A 

I.  li.  R.  16  Mad.  481 
29- Civil    Procedure 


Code,  1882,  s.  13.  The  term  "  competent  juris- 
diction "  in  s.  13  of  the  Civil  Procetlure  Code  has 
regard  to  the  pecuniary  limit  as  well  as  to  the 
subject-matter.  There  is  no  authority  for  the 
general  proposition  that  the  competency  of  one  Court 
as  compared  with  another  is  affected  by  the  circum- 
stance that  in  the  one  case  an  appeal  Ues  in  the  first 
instance  to  the  District  Court  and  in  the  other 
directly  to  the  High  Court.  Misir  Raghobardial 
v.  Sheo  Buhsh  Singh,  I.  L.  R.  9  Calc.  439,  cited  and 
followed.  Vithilinga  Padayachi  v.  Tithilinga  Mud- 
ali,  I.  L.  R.  15  Mad.  Ill,  qualified.  Subha3dial 
V.  HtTDDLESTox     .         .       I.  L.  R.  17  Mad.  273 


30.  — 


Civil   Procedure 


Code,  1882,  s.  13 — "  Court  of  jurisdiction  competent 
to  try  such  subsequent  suit."  The  words  "  a  Court 
of  jurisdiction  competent  to  try,"  as  used  in  s.  13 
of  the  Code  of  Civil  Proce<lure,  mean  a  Court 
having  jurisdiction  not  only  as  to  the  nature,  but 
also  as  to  the  amount  of  the  suit.  Misir  Raghdbar 
Dial  v.  Sheo  Bakhsh  Singh,  I.  L.  R.  9  Calc.  439  : 
JL  R.  9  I.  A.  197,  referred  to.  Hasstj  v.  B\m 
KviiAB.  StSTGH        .         .         1    L.  R.  16  AU,  183 
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31. 


9.  COMPETENT  COJlRT—cmtd. 

(a)  Geneeal  Cases — confd. 

Civil    Procedure 


Code,  1S82,  s.  13 — Jurisdiction  of  Mvnsif.  De- 
fendants, against  whom  the  District  Munsif  had 
wrongly  passed  a  decree  in  1877  in  a  suit  in  a 
mortgage  of  certain  land,  were  held  to  be  not  pre- 
cluded from  the  right  to  have  their  shares  in  the  land 
exonerated  in  a  subsequent  suit  relating  to  the  same 
mortgage  which  the  District  Munsif  has  no  juris- 
diction to  try.  Badi  Bibi  Sahibal  v.  Sami  Pillai 
I.  L.  E.  18  Mad.  257 


32. 


—  Civil    Procedre 


Code,  1882,  s.  13.  In  a  suit  for  arrears  of  rent 
brought  against  ^  in  a  Munsif  s  Court,  B  intervened 
as  a  defendant,  alleging  that  he,  and  not  A,  was  the 
true  tenant  in  ]X)ssession.  B  succeeded  in  the  first 
Coiurt,  but  on  appeal  it  was  decided  that  B  had  no 
right  in  or  possession  of  the  tenure.  In  a  second  suit 
for  arrears  of  rent  brought  against  A,  the  tenure  was 
sold  in  execution  of  decree,  and  the  landlords 
purchased  and  took  possession  of  it.  B  brought  the 
present  suit  (valued  at  more  than  R  1,000)  in  the 
Court  of  the  Subordinate  Judge  for  declaration  of 
his  right  and  recovery  of  possession.  The  lower 
Court  of  appeal  held  that  the  decision  in  the 
former  suit,  in  which  B  intervened,  operated  as 
res  jvdicata  upon  the  question  of  title  raised  in 
the  present  suit,  and  in  support  of  that  decision 
it  was  contended  that  the  word  "  suit "  in  s.  13 
of  the  Civil  Procedure  Co^le  included  an  appeal, 
and  that,  as  the  District  Judge  who  tried,  the 
appeal  in  the  former  suit  had  jurisdiction  to  try 
the  present  suit  and  it  was  the  decision  of  that 
Court  which  was  pleaded  in  bar,  the  defence  on 
the  ground  of  res  judicata  was  good  and  vahd, 
Held,  that  the  contention  was  not  right,  and  the 
present  suit  was  not  barred  by  res  judicata,  the 
former  suit  having  been  brought  in  a  Court  which 
was  not  a  Court  of  jurisdiction  competent  to  try 
the  present  suit.  Bun  Bahadur  Singh  v.  Lmcho 
Koer,  I.  L.  B.  11  Calc.  301  :  L.  B.  12  I.  A.  23, 
followed.  Misir  Baghdbardial  v.  Sheo  Baksh 
Singh,  I.  L.  R.  9  Calc.  439  :  L.  R.  9  I.  A.  197  ; 
Toponidhee  Dhirj  Gi^  Gossain  v.  Sreeputty  Sahanee, 
I.  L.  R.  5  Calc.  832;  Pathvma  v.  Salimamma,  I. 
L.  B.  8  Mad.  83,  referred  to.  Bhaeasi  Lal 
Chowdhey  v.  Saeat  Chtjndee  Dass 

I.  li.  B.  23  Calc.  415 


33. 


Code  of  Civil  Pro- 


ced-'re  {Act  XIV  of  lS-i2),  s.  13~Iss  e  decided  in 
a  previous  suit  not  subject  to  second  appeal — Same 
issue  raised  in  a  subsequent  suit  subject  to  appeal. 
In  a  previous  suit  for  rent  valued  at  less  than  Rli'O 
by  the  plaintill  against  the  defendants,  one  of  the 
questions  raised  was,  in  how  many  instalments  the 
rent  M'as  payable  and  it  was  held  that  it  was  not 
payable  in  instalments.  In  a  subsequent  suit  for 
rent  valued  at  more  than  RlOO  between  the  same 
parties,  the  question  of  instalment  was  again  raised, 
as  the  plaintili's  claimcfi  the  rent  to  be  payable  in 
four  instalments.  I'he  defendants  inter  olid  pleaded 
that  the  question  as  to  instalment  was  barred  as  res 
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(a)  Geneeal  Cases — contd. 

judicata.  The  Munsif  held  that  it  was  so  barred. 
On  appeal  the  Subordinate  Judge  reversed  the 
decision  of  the  Munsif.  On  a  second  appeal  to  the 
High  Court  : — Held,  that  the  judgment  in  the  pre- 
vious suit  operated  as  res  judicata,  notwithstanding 
that  no  second  appeal  was  allowed  by  law  in  that 
suit.  Vithilinga  Padayachi  v.  Vithilinga  Mudaliy 
I.  L.  R.  15  Mad.  Ill,  and  Bhola  Bhai  v.  Adesang, 
I.  L.  R.  9  Bom.  78,  dissented  from.  Misir  Raghoo- 
bardial  v.  Sheo  Buksh  Singh,  I.  L.  R.  9  Calc.  439  .' 
L.  B.  9  I.  A.  97;  Edun  v.  Bechun,  8  W.  R.  175, 
distinguished.  David  \.Grish  Chunder  Quia,  I.  L. 
R.  9  Calc.  183,  referred  to.  Rai  Chaean  Ghose  v. 
Kttmtxd  Mohttn  Dtttt  Chowdhey 

I.  L.  B.  25  Calc.  571 
2  C.  W.  m.  297 


34. 


Court  competent 


to  try  suit.  The  plea  of  res  judicata  should  be  given 
effect  to  if  the  Court  which  passed  the  decree  in  the 
first  suit  is  a  Court  of  jurisdiction  competent  to  try 
the  subsequent  suit,  whenever  its  inabihty  to  enter- 
tain the  subsequent  suit  arises,  not  from  incompet- 
ence, but  from  the  existence  of  another  Court  with 
preferential  jurisdiction.  Ghtjlapa  v.  Ragevendea 
(1904)       .         .         .         I.  L.  B.  28  Bom.  338 


35. 


Previous  suit  in  Munsif  s 


Conrt— Civil  Procedure  Code  (Act  XIV  of  1882),  s. 
13 — Suit  in  Subordinate  Court — Valuation  of  a  suit 
for  declaration  as  to  membership  of  tarwad — Specific 
Relief  Act  {I  of  1877),  s.  42.  A  suit  was  brought 
in  the  Court  of  a  Subordinate  Judge  for  a  decla,ra- 
tion  that  the  plaintiffs  and  defendants  therein  had 
no  community  of  interest,  and  were  not  members 
of  a  tarwad  having  joint  property.  The  property 
of  the  tarwad  was  valued  by  plaintiffs  at  R  3,000, 
and  this  was  held  to  be  a  true  valuation,  but  it 
appeared  that  the  value  of  the  plaintiffs'  interest 
in  it  was  R  2,000  only.  In  a  previous  suit  between 
the  parties,  which  had  been  brought  in  the  Court  of 
a  District  Munsif  it  had  been  held  that  the  parties 
belonged  to  the  same  family  ;  and  this  finding  had 
been  upheld  on  appeal  Plaintiffs  did  not  ask,  by 
way  of  further  rehef,  for  possession  of  a  portion  of 
the  property,  which  was  in  the  enjoyment  of  the- 
defendants.  Held,  that  the  suit  was  barred,  both 
as  res  judicata,  and  by  s.  42  of  the  Specific  Relief 
Act.  The  value  of  a  suit  for  declaration  that 
certain  persons  are  or  are  not  members  of  a  tarwad 
is  the  value  of  the  share  of  the  tanoad  property 
which  would  be  allotted  to  them  if  a  partition  were 
nade  by  common  consent.  Pang  a  v.  Unnikttttx 
(1900)         .         .         .         I.  L.  B.  24  Mad.  275 

38. Civil    Procedure 

Code  [Act  XIV  of  1882),  s.  13— Competency  of 
Court  to  try  the  'previous  and  the  subsequent  suit — 
Concurrent  jurisdiction.  Under  the  present  Code 
of  Civil  Procedure,  in  order  to  establish  the  plea  of 
res  judicata,  it  has  to  be  shown  that  the  Court  of 
concurrent  jurisdiction,  which  decided  tie  former 
suit,  was  a  Court  of  jurisdiction  competent  to  try 
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the  subsequent  suit.  Topondihee  Dhirj  Gir  Gosain  t. 
Sreejmtiy  Sahante,  I.  L.  B.  5  Calc.  S32,  distinguished. 
B  sold  a  certain  property  to  C  ;  A  brought  a  suit 
against  B,  C  and  others  in  the  Court  of  the  Munsif, 
for  recoTery  of  possession  of  property  so  conveyed, 
and  to  haTO  the  lobala  granted  by  B  to  his  Tendee 
set  aside ;  the  suit  iras  decreed  in  faTotir  of  A 
on  the  ground  that  B  had  no  share  in  the  disput- 
ed land  and  that  no  relationship  existed  between 
A  and  B.  In  a  subsequent  suit  brought  by  JB  in 
the  Court  of  the  Subordinate  Judge,  for  a  declara- 
tion of  his  title  to  an  eight  annas  share  in  a  certain 
property  a  portion  of  which  was  covered  by  the 
aforesaid  Ic^la,  and  for  joint  possession  thereof 
with  A,  the  defence  was  that  the  suit  was  barred  by 
res  judicata,  or  at  least  it  was  so  with  respect  to 
that  portion  of  the  disputed  property,  which  was 
the  subject-matter  of  the  previous  litigation.  Eeld, 
that  the  suit  was  not  so  barred.  Bhugvanbviti 
ChoKdhrani  t.  A.  E.  Forbes,  I.  L.  B.  28  Calc.  78, 
distinguished.  Shibo  Ract  v.  Babah  Rattt  \1908) 
I.  li.  E.  35  Calc.  353 
B.C.  12  C.  W.  N.  359 


37. 


(6)  Smaix  CArsH  Cottrt  Casss. 

Question  of    title — Decree  of 


Small  Cause  Court.  A  decree  passed  in  a  suit  in 
Small  Cause  Court  in  which  a  question  of  title  is 
incidentally  dealt  with  is  not  a  bar  to  a  suit  for  a 
general  declaration  of  title.  Khaitdtt  valad  Kbkxt 
V.  Tatia  talad  Vithoba       .       8  Bom,  A.  C  23 

38.  Suit  for  rent   of 

the  nature  cognizable  in  a  Small  Cause  Court — 
Determination  of  title.  The  incidental  determina- 
tion of  an  issue  of  title  in  a  suit  for  rent  of  the 
nature  cognizable  in  a  Court  of  Small  Causes  does 
not  finally  estop  the  parties  to  such  suit  from  raising 
the  same  issue  in  a  suit  brought  to  try  the  title. 
IiTATAT  Kha5  V.  Rahmat  Bibi  I.  L.  E,  2  All.  97 

ChTJWDEB    NaRAIN    MoZOOMDAK    v.    PRITHAjrrND 

AsRtTM 12  W.  E  290 


39. 


CivH  Procedure 


Code,  1877,  s.  13—Questicn  of  title.  Per  Innes, 
J-  The  decree  of  a  Small  Cause  Court  in  a  case 
where  a  question  of  title  is  raised  incidentally  is 
no  bar  to  a  suit  upon  the  title  under  s,  13,  expL  11 
of  the  Civil  Procedure  Code,  because  the  Small 
Causes  Court  is  not  competent  to  pa?s  a  decree  upon 
the  title.     Masafpa  Mudai-i  v.  McCarthy 

I.  L.  E.  3  Mad.  192 


40.  Decree  for  money 

due  on  bond — SubsequerU  suit  in  uhich  execution 
and  bond  fides  of  bond  are  contested.  In  a  suit  to 
enforce  a  lien  created  by  a  mortgage-bond  on  pro- 
perty which  was  sold  by  the  mortgagor  (S)  ten 
months  later  to  the  defendant,  the  lower  Appellate 
Court  held  that  the  defendant,  as  standing  in  his  ven- 
dor's shofs,  was  concluded  by  a  judgment  obtained 
in  the  Small  Cause  Court  by  the  plaintiff  against  B 
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a  month  after  the  date  of  the  bond.    Edd,  that,  as 

the  Small  Cause  Court  could  not  have  jurisdiction 

to  decide  as  to  the  lien,   its   decree  would  only  be 

relevant  as  showing  that  the  defendants  at  the  time 

owed  the  money  to  the  plaintiff,  and  that  it  would  be 

open  to  the  defendant  to  question  the  execution  and 

j    bcrtd  fides  of  the  bond  as  affecting  the  property  which 

!    he  had  taken  by  conveyance.     PoHOLi  MrxLicK  v. 

I    FrKHER  Cbtthder  PA-nTAiK        .       22  W.  E.  349 

,        41. Suit  for  rent  in 

Small  Cause  Court — Question  of  title.  The  plaint- 
j  iff  in  a  suit  to  estabUsh  her  lakhiraj  right  to 
lakhiraj  land,  stated  in  her  plaint  that  she  was  in 
i  possession  of  certain  land  by  virtue  of  the  will  of  her 
husband  ;  that,  while  in  pos»ession  of  the  land,  a 
suit  was  br<  ught  against  her  in  the  Sn- all  Cause 
(  ourt  for  rent  by  the  defendants  who  obtained 
a  decree  ;  and  that,  there  being  no  appeal  against 
the  decision,  the  lakhiraj  rights  in  respect  of  the 
lands  were  consequently  injured ;  she  therefore 
brought  the  present  snit.  Serbia.  Per  Jacksi  n,  J., 
dismissing  the  suit,  that  the  plaintiff  might,  if  a 
fresh  suit  for  rent  be  brought,  again  raise  the 
question  of  her  lakhiraj  title,  becavse  the  Small 
t  ause  Court  had  no  power  to  determine  finally  a 
question  of  right.  Poban  Sookh  Chtisdkb  v. 
Parbuttt  Dossee    ' 

I.  Ii.  E.  3  Gale.  612  :  1  C.  L.  E.  404 


42. 


Decree    in    suit 


of  Small  Cause  nature — Subsequent  suit  for  declara- 
tion of  title  and  to  set  aside  agreement—Civil  Pro- 
cedure Code,  188?,  s.  13.  The  plaintiff,  claiming  to 
be  entitled  together  with  two  of  the  defendants  to 
the  office  of  arehaka  of  a  temple,  sued  in  1889  for  a 
declaration  of  his  title,  and  for  a  declaration  that 
an  agreement  entered  into  by  them  in  1886  with  the 
other  defendants  was  void  as  having  been  executed 
under  coercion  and  because  part  of  the  considers 
tion  was  the  withdrawal  of  a  pending  criminal  charge 
of  trespass  and  theft  against  them.  The  defend- 
ants plesided  that  the  validity  of  the  agreement  was 
res  judicata  for  the  reason  that  they  had  brought 
a  previous  action  upon  it  against  the  plaintiffs  and 
had  obtained  a  decree  for  R75.  Eeld,  that  the 
validity  of  the  agreement  was  not  res  judicata, 
because  the  previous  suit  was  of  a  SmaD  Cause  na- 
ture. Sbiraxgachariab  v.  Ramasami  Aytaitgab 
I.  L.  E.  18  Mad.  189 

Namasivata  GrRTTKKAL  V.  Kadir  Ammal 

I.  L  E.  17  Mad.  168 


43. 


Claim  by    mort- 


gagor in  execution-proceedings  in  Small  Cause 
Court— Civil  Procedure  Code  {Act  XIV  of  JSi2), 
s.  278 — Presidency  Small  Cause  Court,  JRules  of 
Practice,  49,  50,  51— Tiled  huts— "  For  the  pur- 
poses  of  execution,"  meaning  of — Question  of 
titU — Presidency  Tourns  Small  Cause  Courts  Act 
{XV  of  1882),  ss.  2S,  37.  An  order  made  upon  a 
claim  to  attached  property  filed  in  the  Small 
Cause  Court  of    Calcutta    in    a  proceeding  under 
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s.  278  of  the  Civil  Procedure  Code  is  "  an  order 
made  in  a  suit  "  within  the  mccining  of  s.  37  of 
the  Presidency  Small  Cause  Court  Act  (XV  of 
1882),  and  is  final,  subject  only  to  the  right  to 
apply  for  a  new  trial.  Ismail  Solomon  Bham,ii  v. 
Maliomid  Khan,  I.  L.  R.  18  Calc.  296,  followed. 
The  words  of  s.  28  (Act  XV  of  1882),  "for  the 
purpose  of  execution,"  must  mean  for  all  purposes 
of  execution,  inclusive  of  the  purpose  of  determin- 
ing objections  made  to  attachments.  Tiled  huts 
for  all  the  piirposes  of  execution  are  therefore 
moveable  property  under  that  section.  The 
Small  Cause  Court  has  full  power  and  authority 
to  determine  the  question  of  title  under  a  mort- 
gage over  attached  property,  and  that  question 
is  therefore  res  judicata.    Deno  Nath  Batabyal 

V.    NlTFFER  ChfNDEE  NtTNDY 

I.  li.  R.  26  Calc.  778 
3  C.  W.  N.  590 

This  case  was,  however,  reversed  on  appeal. 

See  Deno  Nath  Batabyal  v.  Adhor  ChuiTder 
Sett        .         .         .         .     4  C.  W.  N.  470 


44. 


Civil  Procedure 


■Code  {Ad  XIV  of  1S82),  s.  13— Denial  of  plaintiff's 
title  in  a  suit  for  rent — Decree  in  favour  of  defendants 
— Subsequent  suit  by  same  plaintiff  against  same  de- 
fendants for  possession.  In  1898  A  sued  B,  C,  D 
and  ^  in  a  Munsif 's  Court  to  recover  six  years'  rent 
alleged  by  A  to  be  duo  in  respect  of  certain  land 
on  a  registered  deed  of  lease.  B,  C  and  D  denied 
A 's  title,  and  pleaded  that  they  were  not  liable  for 
rent,  and  that  the  land  belonged  to  and  was  in  the 
possession  of  E.  This  defence  was  upheld  by  the 
Court  of  first  instance  and  on  appeal.  In  1899  A 
brought  the  present  suit  against  B,  C,  D  and  E, 
in  the  same  Court,  on  the  same  deed  of  lease  ; 
this  time  claiming  possession  of  the  same  land  to- 
gether with  rent  for  less  than  two  years.  It  was 
contended  that  the  suit  was  not  barred  under  s.  13 
of  the  Code  of  Civil  Procedure,  inasmuch  as  the 
Court  which  had  tried  the  former  suit  was  not  a 
Court  competent  to  try  the  present  suit  within  the 
meaning  of  the  section  referred  to,  for  the  reason 
that  the  former  suit  was  cognizable  by  a  Small 
Cause  Court,  whereas  the  present  suit  was  for  the 
recovery  of  land,  and  a  second  appeal  would  lie 
from  a  decree  passed  in  it.  Held,  that  the  Court 
which  had  tried  the  former  case  was  a  Court  com- 
petent to  try  the  present  suit,  within  the  meaning  of 
s.  13  of  the  Code  of  Civil  Procedure.  Subbammal 
v.  Uuddleston,  I.  L.  R.  17  Mad.  273,  and  Bhagwan- 
hutti  Chowdhrani  v.  Forbes,  I.  L.  R.  28  Calc.  78, 
followed.  Srirangchariar  v.  Ramasami  Ayyangar, 
I.  L.  R.  18  Mad.  1S9,  referred  to.  Ahmed  v. 
Moidin(1901)      .         .       I.  li.  R.  24  Mad.  444 

(c)  Revenue  Courts. 

In  early  decisions  it  was  held  that  a  decision  of  a 
Revenue  Court  in  a  case  under  the  Rent  Act,  1859, 


RES  JUDICATA— CO »<(7. 

9.  COMPETENT  COURT— con(<i. 

(c)  Revenue  Courts — corUd. 

was  in  some  circumstances  binding  in  a  Civil  Court. 
WooMESH  Chunder  Sootee  v.  Ram  Chukder 
MowREE        .         .         .         4  W,  R.,  Act  X,  40 

OoMA  Churn  Dutt  v.  Beckwith 

5  W.  R.,  Act  X,  3 

Eeshooree  Singh  v.  Hunter     .     2  'N.  W.  53 

45. Decision  of  Revenue  Court 

— Suit  for  rent — Jurisdiction  of  Collector.  The 
decision  of  the  Collector  in  a  suit  for  rent  of  certain 
land  is  conclusive  in  a  subsequent  suit  between  the 
same  parties  in  a  Civil  Court  for  a  declaration  that 
the  land  is  liable  to  pay  rent.  Mohesh  Chunder 
Bundopadhva  v.  Joykishen  Mookerjie 

15  B.  L.  R.  248  note  :  22  W.  R.  362 

46. Suit  for  resump- 
tion of  invalid  lakhiraj — Act  X  of  1859,  s.  28 — 
Beng.  Reg.  II  of  1819,  s.  30.  That  a  rayat's  holding 
was  of  a  date  prior  to  1790  once  decided  in  the 
zamindar's  suit  under  s.  28,  Act  X  of  1859,  must  be 
considered  as  res  judicata  in  a  subsequent  suit 
under  s.  30,  Regulation  II  of  1819.  Kallee 
Pershad  Holdar  v.  Soobhogea  Dabea 

1  W.  R.  218 

Most  of  the  later  cases,  however,  decided  that  a 
decision  of  the  Revenue  Court  was  not  conclusive  on 
a  matter  of  title  in  a  subsequent  suit  in  the  Civil 
Court. 


47. 


Decision  of   Col- 


lector on  question  of  possession.  The  decision 
of  a  Collector  on  a  question  of  possession  and  of  the 
right  to  receive  the  rent  does  not  bar  an  action  in  the 
Civil  Courts  to  try  the  title  of  the  parties.  Kali- 
dass  Ghose  v.  Cha^tdramohini  Dasi  8  W.  R.  68 

48. Entry  in  revenue 


!  record  under  order  of    Collector — Suit  in  ejectment 

j  to   determine   title^N.-W.    P.    Land   Revenue   Act 

I  (XIX  of  1S73),  s.  10.?.     An  entry  in  a  revenue  re- 

j  cord  which  is  based  solely  on  the  fact  of  possession 

I  cannot  operate  as  res  judicata  on  a  question  of  title 

1  subsequently    raised     in     a     civil     suit.     Dukhna 

i  Kunwar  v.    Unkar  Pande,  I.    L.  R.    19  All.  452, 

1  referred  to.     Kaliani  v.  Dassu  Pande 
j  I.  Ii.  R.  20  All.  520 


49. 


Suit  for   declar- 


ation of  title  after  suit  for  rent  in  Revenue  Court. 
A,  suing  B  for  arrears  of  rent  on  the  allegation  that 
B  hold  an  utbundee  jote  from  him  on  certain  lands  of 
plaintiff 's  jote  jumma,  obtained  a  decree  for  rent  for 
one  year,  the  period  for  which  he  sued.  B  then 
brought  an  action  in  the  Civil  Court  for  a  declaration 
of  his  right  to  the  jote  jumma  in  question,  alleging 
that  he  held  the  land  direct.from  the  zamindar,  and 
was  not  A  's  raiyat ;  A  pleading  that  the  Civil  Court 
had  no  jurisdiction  after  the  Revenue  Court  had 
declared  B  to  be  his  raiyat.  Held,  that  the  Revenue 
Court's  decree  was  not  conclusive  as  to  the  question 
of  title,  i.e.,  as  to  whoso  right  it  was  to  have  the 
particular  jote  jumma  as  his  property.  Dhonatb 
MuNDUL  f.  Artp  Mundul      .         .     9  W.  R,  806 
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KES  JUDICATA— con  frf. 

9.  COMPETENT  COURT— contd. 

(c)  Rbtehttb  Courts — contd. 
50, Decree  of  Re- 
venue Court  for  arrears  of  rent — Suit  for  declara- 
tion of  title  as  lalchirajdar.  A  decree  of  a  Revenue 
Court  awarding  arrears  of  rent  for  a  certain  year 
under  a  kabuliat  against  a  raiyat  does  not  bar  the 
jurisdiction  of  the  Civil  Courts  in  a  suit  brought  by 
him  for  a  declaration  of  his  title  as  lakhirajdar  in 
the  same  land.  Tara  Chaitd  Myteb  v.  Nilambttb 
MtrxDUL    .         .         .         ,  3  W.  R.  227 
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51. 


Suit  for  posses- 


sion after  ejectment — Jurisdiction  of  Collector.  In  a 
suit  to  recover  possession  on  the  ground  of  illegal 
ejectment,  a  Collector  has  no  jurisdiction  to  inquire 
into  any  matter  having  reference  to  the  rights  of 
the  parties  so  as  to  bar  a  subsequent  suit  for  them. 
Sheeb  CHXnrDER  Mahneeah  v.  Beojonath  Aditya 

14  W.  R.  301 


52. 


Suit  in   Eevenue 


Court  under  s.  23,  Act  X  of  1859— Title— Subse- 
guerU  suit  for  possession.  A  decision  in  a  suit  to 
recover  occupation  where  the  plaintiff  is  found  to 
have  been  illegally  ejected  under  Act  X  of  1859, 
s.  33,  cL  6,  does  not  bar  a  regular  suit  for  possession 
by  the  defendant  in  the  former  suit  grounding  his 
claim  on  title,  and  in  which  the  question  of  title  is  to 
be  tried.     Sooejee  Kasto  Roy  v.  Foklono 

1  Ind.  Jur.  M"  S.  382  :  6  W.  R.,  Act  X,  44 


53. 


Decision  of    De- 


puty CoUecior  in  suit  for  ejectment.  \Yhere  „ 
Deputy  Collector  declined  jurisdiction  in  a  suit  for 
ejectment  vmder  s.  28,  Act  X  of  1859,  and  the  appeal 
against  this  decision  to  the  Judge  was  dismissed  : — 
Held,  that  that  decision  was  no  bar  to  a  suit  for 
ouster  in  the  Civil  Court,  either  in  the  way  of  res 
judicata  or  otherwise.     Baser  JIahomed  r.  Si-ddee 

Ghazbh ^,  .    7W.  E.  97 

54.  


5  W.  R.,  Act  X,  9 

Suit  for  rent — 


Jurisdiction  of  Collector.  In  a  suit  for  rent  under 
Act  X  of  1859,  the  Collector  had  no  jurisdiction  to 
decide  a  question  of  mokurari  title  otherwise  than  so 
far  as  it  might  be  incidental  to  the  determination  of 
the  amount  of  rent,  if  any,  due  ;  and  his  decision  on 
such  a  question  was  therefore  not  binding  in  a  sub- 
sequent suit  to  establish  the  mokurari  right 
Babue  Au  v.  Dowltjt  Ao 

15  B.  L.  R.  242  :  19  W.  E,  217 

Doss  Moxhb  Dossee  v.  HrEoyAXH  Roy 

4  W.  R.  2 

Neypal  SnfGH  V.  GcYADTJT       .    -     3  Agra  311 

56. Decision   of   Col- 
lector   on    reference    from    Deputy  Collector.     Held, 


essory     suit    i 

under  Bent  Act.     A  possessory   suit  under  cL  6  of    ' 
3.  23  of  the  Rent  Act,  1869,  by  a  raiyat  against  his 
zamindar  did  not  bar  a  suit  for  confirmation  of 
title  by  the  intervener  in  that  suit.     Tara  Chand    i 
Ghosb  v.  Radhamojtee  Dossee   .      7  W.  E.  469 
reversing  on  review 
55. 


9.  (  OMPETENT  court— contd. 

(c)  REVExrE  Courts — contd. 

that  reference  to  the  Collector  in  a  suit  pending 
before  the  Deputy  Collector  was  irregular,  and  his 
opinion  and  order  on  such  reference  had  no  weight  at 
all,  and  could  not  amoimt  to  a  decision  which,  not 
having  been  appealed  against,  would  operate  as  a  bar 
to  the  adjudication  on  the  point  referred.  Sahib 
Srs-GH  V.  PcT  Ram  .         .  1  Agra  Eev.  17 


57. 


Same  parties  in 


different  character.  The  decision  in  a  suit  under 
Act  X  of  1859  against  the  defendants  as  the  plaint- 
iff's tenants  did  not  bar  a  smt  brought  in  the  Civil 
Court  against  the  same  defendants  as  the  plaintiff's 
vendees,  the  parties  being  accidentally  the  same 
persons,  but  legally  different  persons,  •with  different 
rights  and  interests.  Golam  Ahmed  v.  Sham 
SooN-DUR  Roy     .         .         .     5  W.  R ,  Act  X,  9 


58. 


Suit  to  assess  or 


resume  invalid  lakhiraj  land — Jurisdiction  of  Col- 
lector— Act  X  of  1859,  s.  28.  A  suit  by  a  zamin- 
dar to  assess  or  resume  land  alleged  to  be  invalid 
lakhiraj,  under  s.  28  of  Act  X  of  1859,  had  to  be 
brought  in  the  Revenue  Courts.  Gu>'ga  Hurry 
Dhobey  v.  Tripp  .         .      •   .  1 W.  E.  31 

In  such  a  suit  a  Collector  had  no  jurisdiction  to 
try  whether  a  title  under  a  grant  made  prior  to  the 
1st  of  December  1790  was  valid  or  not.  Mooroob- 
BEE  SaHOO  I'.  LatOO  (  OOMAR      .      "W.  E.  P.  B.  70 


59. 


Act  X   of   1S59, 


s.  28 — Jurisdiction  of  Collector.  If  it  was  estab- 
lished, in  a  suit  under  s.  28,  Act  X  of  1859,  that 
the  defendant's  lakhiraj  tenure  was  created  prior  to 
1790,  it  was  immaterial  whether  it  was  within  plaint- 
iff's talukh  or  not.  Therefore  the  finding  upon  the 
question  of  parcel  or  no  parcel  by  a  Deputy  Collec- 
tor in  such  a  suit  was  not  binding  on  the  Civil  Court 
in  any  suit  which  might  thereafter  be  brought  to 
resume  the  land  as  invalid  lakhiraj  created  prior  to 
1790,  or  in  any  other  suit.  Ra>i>t:edhy  Boyde  v. 
Neamut  .         .         .  Marsh.  355  :  2  Hay  437 

60. -  Suit    for  rent — 

Act  X  of  1859— Beng.  Act  VIII  of  1869— Juris- 
diction of  Collector.  Held  (Jackson,  J.,  dissent- 
ing), that  a  judgment  by  a  Collector,  in  a  suit  under 
Act  X  of  1859,  declaring  the  plaintiff  entitled  to 
assess  rent  upon  land  alleged  by  the  defendant  to  be 
lakhiraj,  is  not  conclusive  in  a  subsequent  suit 
between  the  same  parties  for  arrears  of  rent  under 
Bengal  Act  "STII  of  18G9.  Per  Jackson,  J.— A 
decision  in  a  previous  and  similar  suit  upon  an  issue 
raised  substantially  in  the  same  manner  by  parties 
in  a  Revenue  i  ourt  is  binding  upon  them  as  evid- 
ence in  a  subsequent  suit,  which,  but  for  the  passing 
of  Bengal  Act  \1II  of  1869,  would  also  have  been 
brought   in    a    Revenue    Court.     HuRRi    Sxhtkitb 

MOOKERJEE  r.  MUKTARAM  PaTRO 

15  B.  li.  E.  F.  B.  238  :  24  W.  E.  154 


61. 


Bengal  Tenancy 


Act  {VIII  of  1885),  s.  106— Decision  of  a  Revenue 
Officer  under  a.  106.    A  question  heard  and  decided 
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RES  JUDICATA— conirf. 

9.  COMPETENT  COVRT—contd. 

(c)  Revenue  Courts — contd. 

by  a  Revenue  Officer  under  s.  106  of  the  Bengal 
Tenancy  Act,  1885,  is  res  judicata  between  the  same 
parties  in  a  subsequent  suit  in  a  Civil  (  ourt.  Hurri 
Sunker  Mookerjee  v.  Muktaram  Patro,  15  B.  L.  R. 
238,  not  apphed.  Gokhul  Sahu  v.  Jodu  Nundun 
Roy.     Gobind  Sahu  v.  Luchmi  N^veain  Roy 

I.  L.  R.  17  Cale.  721 


62. 


Order   of  Settle- 


ment Officer  fixing  rate  of  rent — Bengal  Tenancy 
Act  {VIII  of  1SS5),  s.  104,  els.  2  and  3  ;  s.  107— 
Civil  Procedure  Code,  1SS2,  s.  13 — Objection — 
Dispute.  Where  a  Settlement  Officer  of  his  own 
motion  settled  what  appeared  to  him  to  be  a  fair 
and  equitable  rent  in  respect  of  the  lands  held  by 
the  plaintiffs  and  other  tenants  under  s.  104,  els.  2 
and  3,  of  the  Bengal  Tenancy  Act,  and  the  plaintiffs 
preferred  an  objection  under  s.  105,  cl.  1,  to  cer- 
tain entries  in  the  record  enhancing  their  rents,  on 
the  ground  that  their  rents  were  not  liable  to  be 
enhanced,  which  objection  was  disallowed  and  the 
record  finallj'  published  under  s.  105  (2)  : — Held, 
that  the  proceedings  of  the  Settlement  Officer  were 
of  an  executive,  rather  than  of  a  judicial,  character, 
and  did  not  operate  either  as  a  res  judicata  under 
s.  13  of  the  Code  of  Civil  Procedure  or  as  a  final 
decree  under  s.  107  of  the  Bengal  Tenancy  Act, 
estopping  the  plaintiffs  from  having  the  same 
matters  tried  by  the  regular  Civil  Court.  The  words 
"  objection  "  and  "  dispute  "  in  ss.  105  and  106  of 
the  latter  Act  are  not  synonymous  terms.  Secre- 
TABY  OF  State  eor  India  v.  Kajimuddy 

I.  L.  R.  23  Cale  257 


63. 


Bengal  Tenancy 


Act  (VIII  of  1SS5),  ss.  103,  lOf^,  107—Eecord-of- 
rights— Landlord  and  tenant — Cadastral  survey. 
The  decision  of  a  revenue  officer  under  s.  106  of 
the  Bengal  Tenancy  Act  operates  as  res  judicata 
between  the  parties  in  a  subsequent  suit  between  the 
same  parties  regarding  lands  which  formed  the 
subject-matter  of  the  proceeding  under  s.  106. 
Pandit  Sardar  v.  Meajan  Mirdha,  I.  L.  R.  21  Cale. 
378,  distinguished.  Gocul  Sahha  v.  Jodu  Nundun 
Roy,  I.  L.  R.  17  Cale.  721,  relied  upon.  Joypal 
Dhobi  v.  Palukdhari  Das      .       2  C  W.  N.  491 

See  Ram  Autar  Singh  v.  Sanoman  Singh 

I.  L.  E..  27  Cale.  167 


64. 


Decision     in     rent    suit — 


Btng.  Act  VIII  of  1S69 — Jurisdiction  of  Civil 
Court.  The  decision  of  the  Civil  Court  in  a  suit  for 
rent  under  Bengal  Act  VIII  of  1869  was  binding  in 
a  suit  between  the  same  parties  for  a  declaration 
that  the  land,  the  rent  of  which  was  the  subject  of 
the  former  suit,  is  lakhiraj.     Mohima   Chundee 

MOZOOMDAR  V.  ASRAPHA    DaSSIA 

15  B.  li.  B.  251  note  :  21  W.  B.  207 


65. 


Question  of  title 


in  Civil  Court  in  rent-suits  since  the  passing  of 
Beng.  Act  VIII  of  1869.  The  old  Privy  Council 
and  Full  Bench  rulings,  that  a  Revenue  Court's 
decision  on  title  in  a  rent-suit  under  Act  X  of  1 859 


BES  JUDICATA— co«<d. 

9.  COMPETENT  COURT— contd. 

(c)  Revenue  Courts — contd. 

is  not  conclusive,  went  upon  a  Collector's  incom- 
petency to  determine  a  question  of  title,  but  do  not 
now  apply  to  the  decision  of  a  competent  Civil  Court 
hearing  a  rent  suit  under  the  Rent  Act,  1869. 
Ram  Doss  Nushkur  v.  Rash  Moneb  Dossee 

25  W.  B.  189 

66. Decision  in  suit  declaring 

title — Subsequent  suit  for  rent.  A  decree  of  a 
Civil  Court  in  a  suit  concerning  the  title  is  not  of 
itself  in  all  cases  a  bar  to  a  suit  against  a  tenant  for 
rent  by  the  person  against  whom  such  decree  has 
been  obtained.  Wlien  the  decree  clearly  adjudi- 
cates against  the  plaintiff's  right  and  the  Collector 
sees  that  it  relates  to  the  property  in  question  and  is 
in  force,  the  Collector  should  give  effect  to  the 
decree  as  a  bar  to  the  plaintiff's  suit  for  rent,  not- 
withstanding that  the  plaintiff  may  have  an  actual 
receipt  of  rent  prior  to  the  institution  of  the  suit. 
Taeinee  v.  Bamundoss  Moakhef  .  1  "W.  R.  331 

67.  Decision  as   to  validity  of 

pottah — Decision  of  Revenue  Court — Title — Colla- 
teral issue.  The  trial  and  determination  by  the 
Revenue  Court  of  the  amftunt  of  rent  which  the 
plaintiff  is  entitled  to  under  a  mokurari  pottah,  in 
which  the  genuineness  of  the  pottah  only  comes 
collaterally  in  issue  in  determining  the  amount  of 
rent,  was  not  a  bar  to  a  subsequent  suit  in  the  Civil 
Court  to  try  the  validity  of  the  pottah.  Janeswae 
Das  v.  GuLZARi  Lal 

5  B.  L.  R.  666  note  :  11  W.  B.  216 

Tekaitne  Gowra  KX'MAri  v.  Bengal  Coal 
Company     5  B.  L.  B.  667  note  :  13  W.  B.  129 

Affirmed  by  the  Privy  Council  in  Tekaetne 
GoL'RA  Coomaree  V.  Saroo  Coomaree 

19  W.  B.  P.  C.  252 

68. Decision  of  Rev- 
enue Court — Suit  for  ejectment.  A  Collector's 
judgment  as  to  the  genuineness  of  a  pottah  could 
not  be  pleaded  as  an  estoppel  in  the  Civil  Court  in  an 
action  for  ejectment  on  account  of  trespass.  Ara- 
DHUN  Dey  v.  Golam  Hossein   .  8  W.  B.  487 


69. 


Civil  Procedure 


Code,  1859,  s.  2 — Suit  for  declaration  of  title — 
Order  of  Collector  under  Act  X  of  1859,  s.  23.  In 
a  suit  for  declaration  of  title  to  land  from  which 
a  raiyat  had  been  ejected  at  the  suit  of  his  zamindar 
by  the  order  of  a  Collector  under  s.  23,  Act  X  of  1859, 
and  wl  erein  the  genuinene.-s  of  the  pfttah  tpon 
which  the  suit  was  brought  was  at  issue,  the  order  of 
the  Collector  could  not  be  pleaded  in  bar.  Bhaieo 
Singh  v.  Udikaran  Singh    .  3  B.  L.  B  Ap.  139 

s.c.  Bhyro  Singh  v.  Oodee  Kuen  Singh 

12  W.  E.  284 

70.  -  Suit    to    declare 

pottah  forged.  The  proceedings  in  a  suit  under  Act 
X  of  1859,  in  which  the  Collector  did  not  finally 
adjudicate  upon  the  genuineness  of  a  pottah, 
although  he  accepted  it  as  genuine,  were  no  bar  to  a 
subsequent  suit  in  the  Qvil  Court  for  a  declaration 
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HES  JUDICATA— contd. 

9.  COMPETENT  COURT— con<d. 

(c)  Reventje  Coukts — contd. 
that  the  potfcah  was  a  forgery.     Pitambxtr  Shaha 
i .  Ramjoy  Ghose    .         .         .  7  W.  B.  92 

Shib  Peeshad  Panah  v.  Mtjddun  Mohun  Doss. 

15  W.  R.  415 

Decision  as  to  validity  of 


71. 

kabuliat — Court  of  competent  jurisdiction — Ques- 
tion of  title,  decision  of,  by  Revenue  Court.  Where, 
for  the  purposes  of  a  rent  suit,  a  Revenue  Court 
found  that  a  kabuliat  propounded  by  the  plaint- 
iff was  a  genuine  document,  siTch  finding  was  no  bar 
to  a  Civil  Court  trying  the  question  of  right  between 
the  parties,  and  for  that  purpose  trying  the  validity 
and  genuineness  of  the  kabuliat.  Boisttjb  Chttkjh 
Sen  u.  Trahee  Ram  Seix     .         .       15  W.  E.  32 

72.  .  Decision  as  to  validity  of 

Ijond — Court  of  competent  jurisdiction — Concurrent 
jurisdiction — Civil  Procedure  Code,  1859,  s.  2.  A 
brought  a  suit  against  B  in  the  Collector's  Court, 
for  rent.  In  answer,  B  set  up  a  bond,  by  the  terms 
of  which  ^4,  in  consideration  of  a  loan  of  RIO.OOO 
stipulated  that  B  should  apply  a  certain  portion  of 
the  annual  rent  to  the  reduction  of  the  loan,  and 
the  payment  of  the  interest  thereon.  A  alleged 
that  the  bond  was  false.  The  Collector,  in  an  issue 
directed  by  the  High  Court,  decided  that  it  was 
genuine,  and  this  decision  was  affirmed  on  appeal. 
B  afterwards  sued  A  in  the  Civil  Court  upon  the 
bond.  Held  per  Peacock,  C.J.,  and  Pheae,  J. 
(Campbelx,,  J.,  dissentiente),  that  the  Collector's 
decision  as  to  the  genuineness  of  the  bond  did  not 
operate  as  an  estoppel  The  two  Courts  were  not 
Courts  of  concurrent  jurisdiction.  Per  Peacock, 
•C.J — Qucere  :  Is  a  judgment  of  a  Court  of  concur- 
rent JTirisdiction  between  the  same  parties  on  the 
same  point  conclusive  between  the  parties  in  another 
■Court  in  the  country  ?     Edttn  i'.  Bechtis 

2  Ind.  Jur.  N.  S.  264  :  8  W.  R.  175 


73. 


Decision  as  to  genuineness 


of  document — Decision  by  Deputy  Collector- 
Jurisdiction  of  the  Revenue  Courts.  A,  a  raiyat, 
brought  a  suit  in  the  Court  of  the  Deputy  Collector 
against  B,  his  zamindar,  for  recovery  of  possession, 
of  a  piece  of  land,  on  the  ground  that  he  was  the 
holder  of  a  mirasi  pottah,  and  that  he  had  been  ille- 
gally ejected  by  B.  The  Deputy  Collector  held  that 
the  mirasi  pottah  was  genuine,  and  that  B  had  ille- 
gally ejected  A.  He  passed  a  decree  in  favour  of  A, 
in  execution  of  which  A  obtained  possession  of  the 
land  in  dispute.  In  a  suit  brought  by  B  against  the 
heirs  of  ^  in  the  Civil  Court  for  recovery  of  posses- 
sion of  the  said  piece  of  land  on  the  ground  that  the 
mirasi  pottah  was  a  spurious  document  and  that  no 
mirasi  pottah  had  been  granted  to  A  . — Edd  (Jack- 
son, J.,  doubting),  that  the  decision  of  the  Deputy 
■Collector  was  not  conclusive  between  the  parties. 
'Chunder  Coomar  MuNDtTL  V.  Xfnisee  Khanfm 
11  B.  li.  R.  F.  B.  434 :  19  W.  R.  322 

UnNODA  PeRSHAD  il0KER.JEE  V.    SoOREXDRONATH 

Pal  Chowdhry  .         .         .  20  W.  E.  105 


RES  JUDICATA- «onfd. 

9.  COMPETENT  CO\JB.T— contd. 
(e)  Reventte  Courts — contd. 

Gttnga    Gobind  Rot  v.   Kala    Chand    Schma 
Gangooly       .         .         ,         ,       20  W.  R.  455 

(Contra)  Hxtro  Lall  Saha  v.  TrRTHANTrxD  Tha- 
koor    .     11  B.  L.  R.  437  note  :  13  W.  B.  417 

74.   -       Decision  as  to  validity  of 

document — Civil  Procedure  Code,  1869,  s.  2^ 
Fanner  suit  in  Revenue  Court.  In  a  suit  by  a  ten- 
ant to  recover  possession  of  land  from  which  he  had 
been  dispossessed  by  defendant  under  colour  of  a 
sub-lea,se  alleged  to  have  been  exported  by  force,  it 
appeared  that  plaintiff  had,  on  the  very  cause  of 
action,  sued  the  defendant  in  the  Court  of  the  Collec- 
tor, who  had  found  the  sub-lease  to*  be  good  and 
vaUd  and  had  dismissed  the  suit.  Held,  that  the 
suit,  having  once  been  dismissed  b\-  a  Court  of  com- 
petent jurisdiction,  could  not  again  be  entertained  by 
the  Civil  Court.     Holloway  v.  Asman  Roy 

10  W.  R.  325 


75. 


Order   of    Revenue  Court 


for  ejectment — Suit  for  possession — Act  X  of 
1859,  s.  25.  The  defendant  had  obtained  an  order 
under  s.  25,  Act  X  of  1859,  to  eject  the  plaintiff,  who 
now  sued  in  the  Civil  Court  for  recovery  of  posses- 
sion. Held,  that  s.  2,  Act  ^1:11  of  1859,  "did  not  bar 
the  suit.  Amanat  Ali  Chowdhry  v.  Mfssen  Axj 
2  B.  L.  R.  Ap  36 :  11  W.  R.  145 

76.  Suit    for    ejectraent — Order 

on  application  under  Act  X  of  1859,  s.  25.  A 
suit  for  ejectment  from  land  assigned  for  building 
purposes  under  a  contract  was  not  barred  under 
8.  2,  Act  VIII  of  1859,  by  reason  of  a  previous 
order  for  ejectment  obtained  on  an  application  under 
s.  25,  Act  X  of  1859,  such  an  application  not  being 
a  suit.     Ra3i  Narain  iliTTER  V.    NoBEN"   Chxdtder 

MOORDAFARASH    .  .  .  18  W.  R.  208 


77. 


Suit    for  eject- 


ment, dismissal  of — Subsequent  suit  for  ejectment. 
A  suit  for  ejectment,  on  the  groimd  that  the  defend- 
ant had  entered  the  plaintiff's  land  wrongfully  and 
forcibly,  having  been  dismissed  by  the  Court,  which 
found  that  the  defendant  was  not  a  trespasser,  but  a 
tenant : — Held,  that  a  subsequent  suit  by  the  same 
plaintiff  on  the  allegation  that  the  defendant  was  a 
trespasser,  though  lately  a  tenant,  was  not  prohibit- 
ed by  s.  2,  Act  VIII  of  1 859.  The  suit,  however,  was 
dismissed  on  other  grounds.  Heera  Rawut  t?. 
Racha  Rawut  .         .         .         .     22  W.  R.  115 

78. —  Refusal  of  Collector  in  suit 

under  s.  25,  Act  X  of  1859 — SubsequetU 
suit  for  ejectment.  A  Collector's  refusal  to  give 
assistance  under  s.  25,  Act  X  of  1859,  was  not  a 
determination  by  a  Court  of  competent  civil  juris- 
diction in  a  former  suit  within  the  meaning  of 
s.  2,  Act  VIII  of  1859.  Gocool  Chunder  v.  Ali 
Mahomed   .         .         .         .  10  W.  R.  6 

See  MuDUN  Mohus  Roy'  v.  Gourmonee  Goopto 
B.  L.  R.  Sup.  Vol.  31 :  W.  R.  F.  B.  126 


79. Order  by  Revenue   Courts 

for  registration  of  name — Suit  for  declaration 
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RES  JUDICATA— confrf. 

9.  COMPETENT  COVRT—contd. 

(c)  Revektte  Cottrts — contd. 

of  title.  In  a  suit  for  declaration  of  title,  the  mere 
fact  that  the  Revenue  Courts  decreed  the  registra- 
tion of  the  plaintiff's  vendor's  name  as  a  joint  sharer 
of  the  estate,  and  that  no  steps  were  taken  during 
twelve  years  to  set  aside  that  decree,  was  held 
to  operate  as  an  estoppel.  Ntttanund  Roy  v. 
Bydoxath  Mohapathtjr         .     W.  B.  1864,  350 


80. 


-Proceedings  under 


s.  27,  Act  X  of  1859.  Two  purchasers  of  holdings 
in  the  defendant's  zamindari  at  a  sale  for  arrears 
of  revenue  applied  to  the  Collector  to  have  the 
transfer  registered  in  the  zamindar's  sherista,  under 
Act  X  of  1859,  s.  27.  Their  application  was  re- 
fused, and  then  they  brought  a  suit  in  the  Civil 
Court  to  set  aside  the  Collector's  order  and  regis- 
ter their  names.  Held,  that  proceedings  authorized 
to  be  taken  in  the  Collector's  Court  under  s.  27, 
Act  X  of  J  859,  were  not  proceedings  in  a  suit ;  and 
conseauentlv  that  such  proceedings  were  no  bar  to  a 
suit  in  the  Civil  Court  under  s.  2,' Act  VIII  of  1859. 
Chandra  Naeayan  Ghosb  v.  Kasinath  Roy 
Chowdiky  .         .  4  B.  L,  E.  F.  B.  43 

s.c.  Chtjnder  Naeain  Ghose  v.  Kasheenath 
Roy  Chowdhry   .         .  12  W.  R.  F.  B.  30 

81.  -  Orders  of  Collector  amend- 
ing Collectorate  record,  and  refusing  par- 
tition— Adjudication  of  rights.  Two  apphcations 
before  a  Collector,  the  one  by  defendants,  asking  an 
amendment  of  the  Collqptorate  record  by  expunging 
therefrom  plaintiffs'  names,  as  being  out  of  posses- 
sion, and  which,  after  evidence  taken  was  ordered  to 
be  done,  and  the  other  by  plaintiff s^,  praying  a  parti- 
tion under  Act  XIX  of  1863,  which  was  refused,  on 
the  ground  that  they  had  not  established  their 
possession,  were  held  not  to  be  such  an  adjudication 
of  rights  as  to  be  a  bar  to  a  suit  by  the  plaintiffs  for 
establishment  of  right  to  and  possession  of  the  land 
referred  to  in  such  application.  Kishun  Sahai  v. 
Raghoo  Singh  .         .         .  2  W.  W.  64 

82.  Order  by  Settlement  Officer 

—Civil  Procedure  Code,  18S2,  s.  13— Act  XIX  of 
1873,  ss.  .56,  62,  64,  241  (g).  Held,  that  an  order 
by  a  Settlement  Officer  directing  that  certain  per- 
sons should  be  recorded  as  the  sub-proprietors  of  cer- 
tain land,  as  they  claimed  to  be,  and  not  as  les- 
sees, as  certain  persons  asserted  that  they  were,  did 
not  operate  as  res  judicata  in  a  suit  by  the  latter  per- 
sons against  the  former  for  a  declaration  that  the 
former  were  not  sub-proprietors  of  the  land,  but 
lessees  thereof,  the  Settlement  Officer  not  being  com- 
petent, under  Jbt  XIX  of  1873  (N.-W.  P.  Land 
Revenue  Act),  to  try  such  a  question  of  right. 
ToTA  Ram  v.  Har  Kishen  .     I.  L.  R.  7  AIL  224 


83. 


Decision    of    Collector    in 


measurement  proceedings — Beng.  Act  VIII 
of  1869,  s.  IS — Jurisdiction  of  Collector.  If  a  Col- 
lector professing  to  proceed  under  the  provisions 
of  s.  38,  Bengal  Act  VIII  of  1869,  does  not  ascer- 
tain the  existing  rates  of  rent,  but  prooeetLs  to  assess 


RES  JUDICATA— conffZ. 

9.  COMPETENT  COURT— conM. 
(c)  Reventte  Cottrts — contd. 
the  rents, — in  other  words,  to  determine  what  rat«s 
are  in  his  opinion  fair  and  equitable, — he  exceeds  his 
jurisdiction  and  his  proceedings  are  null  and  void. 
But  if  he  has  properly  exercised  the  jurisdiction 
conferred  on  him  by  that  section,  his  proceedings 
are  conclusive  between  the  parties  in  a  subsequent 
suit  for  rent.  Merjah  Janand  v.  Kristo  Chttn- 
DER  alias  Knsfoo  Lahary  .  I.  L.  R.  10  Cale.  507 

84.  _  Decision  as  to  surety  in 
rent  suit — Jurisdiction  of  Revenue  Court  —Suit 
against  sureties  of  lessee—Competent  Court,  deci- 
sion hy.  When  a  person  became  security  for  the 
due  payment  of  rent  by  a  third  party,  and  on  de- 
fault of  such  payment  the  creditor  sued  both  the 
principal  debtor  and  the  surety  in  the  Revenue 
Courts  for  the  amount  owing,  and  such  suit  as 
against  the'surety,  was  on  appeal  thrown  out  by  the 
High  Court  on  the  ground  that  the  Revenue  Courts 
had  no  jurisdiction  to  entertain  it,  and  the  creditor 
then  sued  the  surety  in  the  Civil  Courts  : — Held,  that 
the  proceedings  instituted  in  the  Revenue  Courts 
were  no  bar  to  the  entertainment  of  this  suit.    GuN- 

ESH  KOOER  V.   OOMDTTT-OOX-NISSA  BeGTJM 

6  H",  W.  77 

85.  Dismissal  of  suit  for  rent 

— Subsequent  suit  for  possession  with  mesne  profits. 
The  dismissal  of  a  suit  for  rent  is  no  bar  to  suit 
for  title  and  possession  with  mesne  profits.  Gotjr 
HuRREE  Doss  V.  Mtjtteeoolah  .  1  W.  R.  99 
86. Dismissal  of  suit  in  Re- 
venue Court  for  want  of  jurisdiction.  The 
dismissal  of  a  suit  for  rent  in  the  Revenue  Court  for 
want  of  jurisdiction  (the  plaintiff  not  having  proved 
that  he  was  de  facto  landlord  in  possession)  was  held 
not  to  bar  a  suit  in  the  Civil  Court  for  declaration  of 
right  to  the  same  rent.     Dhtjrony  Mojoomdar  v. 

BiSSAMBHTJR   MoOKERJEE    .   2  W.  R.,  Act  X,  103 

BniKAREE  Pandah  v.  Ajoodhya  Pershad 

3  W.  R.  176 

87.  Decree  for  rent  at  en- 
hanced rate — Suit  for  declaration  of  right  to 
same  land.  A  decree  in  a  suit  for  a  kabuliat  at  an 
enhanced  rate  was  no  bar,  under  s.  2,  Act  VIII  of 
1859,  to  a  suit  for  a  declaration  of  the  rights  of  the 
present  plaintiff  to  hold  the  land  in  lieu  of  mainten- 
ance on  payment  of  a  quit-rent,  which  could  not  be 
tried  by  a  Collector.  Kristo  Chunder  Mttrdkaj 
v.  Poorositttum  Doss         .         .     15  W.  R.  424 


88. 


Decision    as    to    liability 


for  rent — Suhsequent  suit  for  declaration  of  title. 
The  decision  of  a  Revenue  Court  that  a  party  was 
liable  for  rent  to  another  as  his  tenant  did  not  bar 
that  party  suing  in  a  Civil  Court  to  obtain  a  declara- 
tion of  title  on  his  general  civil  rights,  either  as  pro- 
prietor by  purchase  or  as  mokuraridai*.  Juddoo 
NATH  Sein  v.  Ram  Coomar  Chatterjee 

9  W.  R.  359 

Ishan    Chtjnder   Roy  Chowdhry  v.  Bhybub 

Chunder  Doss  ...         21 W.  R.  25. 


(     10745     ) 


DIGEST  OF  CASES. 


(     10746     ) 


RES  JUDICATA— confrf. 

9.  COMPETENT  COURT— confer. 

(c)  Revenue  Cottbts — contd. 

89. —  Decision     as     to    tenancy 

agreement.  A  Deputy  Collector  having  in  a  suit 
for  rent  given  plaintifiE  (M)  a  decree,  determining 
adversely  to  defendant  {K)  an  issue  which  he  had 
raised  as  to  an  arrangement  of  tenancy : — Held, 
that  K  could  not  succeed  as  plaintiff  in  a  new  suit 
in  the  same  Court  in  which  he  set  up  the  same  ar- 
rangement and  asked  to  have  it  declared  as  that 
under  which  he  held  the  land  from  M.     Kaxee 

DaSS  GHOSAL  v.  MTTDDOOSOODUIf  ROY 

10  W.  B.  465 


90. 


Suit  in  Eeveniie  Court  on 


a  lease — Subsequent  suit  for  same  sum  as  damages. 
WTien  a  suit  for  rent  due  on  a  certain  stipu- 
lation in  a  patni  lease  was  dismissed  in  the  Reve- 
nue Courts  : — Held,  that  another  suit  could  not  he 
bix>ught  in  the  Civil  Court  as  for  damages  laid  at  the 
amount  of  rent  which  would  have  been  realized. 
GoPALKisTO  Mookeejee  V.  Mttdhoosoodun  Pattl 
Chowdhky       .         .        W.  E.  1864,  Act  X,  82 

9L  Suit  in  Kevenue  Court  to 

set  aside  attacliment — Subsequent  suit  in  Civil 
Court  to  assess  rent  on  same  land.  A  suit  was 
brought  in  the  Revenue  Court  to  set  aside  an  attach- 
ment for  rent,  on  the  ground  that  such  attachment 
was  for  rent  at  a  higher  rate  than  was  due.  The 
landholder  claimed  the  higher  rate  under  an  alleged 
assessment  of  a  Batwara  Ameen.  The  Collector 
made  a  decree  setting  aside  the  attachment,  on 
the  ground  that  the  landholder  failed  to  prove  that 
the  higher  amount  was  due.  Held,  that  the  land- 
}i  older  could  not  maintain  a  suit  in  the  Civil  Court 
to  assess  the  land  at  the  higher  rate  claimed  for  the 
year  for  which  the  attachment  had  issued,  on  the 
ground  of  prior  service  of  notice  of  demand  of  the 
higher  rate,  under  Bengal  Regulation  V  of  1812, 
that  question  having  been  already  adjudicated  upon 
by  a  Court  of  competent  jurisdiction.  Reazoo?^^- 
NissA  Khanttm  v.  Doyakatjth  Jha  .   Marsh.  638 

92.  Decision  of  Revenue  Court 

as  to  possession — Former  suit  by  lessee 
(igainst  zamindar.  Held,  that  a  decree  of  the  Rev- 
enue Court,  in  a  suit  for  possession  brought  by  one 
lessee  against  the  zamindar,  was  no  bar  to  a  suit 
in  the  Civil  Court  brought  by  another  lessee  to 
obtain  possession  against  both  the  zamindar  and  the 
first  lessee.     Rirs"  Si:?«gh  v.  IVIahomed  Abid 

2  Agra  127 

93. Dismissal  of  suit  for  eject- 
ment— Suit  for  removal  of  trees — Jurisdiction  of 
Revenue  Court — Act  X  of  1S59,  s.  23.  The  dismis- 
sal of  a  previous  suit  brought  by  plaintiff  for  eject- 
ment of  defendant,  his  cultivator,  on  account  of 
breach  of  contract  under  cl.  5,  s.  23,  Act  X  of  1859, 
as  being  barred  by  limitation,  was  held  not  to  oper- 
ate as  a  bar  to  a  suit  for  removal  and  possession  of 
certain  trees,  and  avoidance  of  sale-deed  executed  by 
cultivator,  which  was  of  a  different  nature  from 
the  one  dismissed,  and  did  not  come  within  the  suits 
defined  in  s.  23,  Act  X  of  1859,  and  therefore  was  not 
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cognizable  by  the  Revenue  Court.     Jogttl  Klshobe 
V.  CHrrrTEB  Singh   ....     1  Agra  27 


94. 


Hefusal  of  application  for 


ejectment — Civil  Procedure  Code,  1882,  s.  13 — 
Landholder  and  tenant — Application  for  tenant^a 
ejectment  for  building  on  land — Suit  for  demolition 
of  building.  A  decision  of  a  Revenue  Court  disallow- 
ing an  application  to  eject  a  tenant,  becau.se  he  has 
built  on  has  land,  does  not,  under  s.  13  of  the  Civil 
Procedure  Code,  bar  a  suit  in  the  Civil  Court  to  have 
the  building  demolished.     Amrit  Lal  v.  Balbir 

I.  li.  R.  6  All.  68 

95.  Decision  ordering  eject- 
ment— Jurisdiction  of  Revenue  Court — N.-W.  P. 
Rent  Act  {XVIII  of  1873),  s.  93— Landlord  and 
tenant — Determination  of  title.  The  decision  of  a 
Revenue  Court,  in  a  suit  by  a  landholder  against  a 
tenant  under  s.  93  (fc)  of  Act  X\^II  of  1873  for  the 
ejectment  of  the  tenant  on  the  ground  of  misconduct 
in  constructing  a  well,  that  the  tenant  could  not  be 
ejected  from  his  holding  without  compensation 
being  given  to  him  for  his  outlay  in  constructing  it, 
is  not  a  determination  of  the  landholder's  right  to 
demolish  the  weU  as  having  been  constructed  by  a 
person  not  having  a  right  to  construct  it ;  and 
consequently  such  a  decision  is  not  a  bar  to  a  suit 
by  the  landholder  in  the  Civil  Court  for  the  demoli- 
tion of  the  well  as  having  been  so  constructed. 
Raj  Bahadtje  v.  Bieiiha  Sixgh  I.  L.  R.  3  All.  85 


96. 


Decision    as    to  existence 


of  relation  of  landlord  and  tenant — Civil 
Procedure  Code,  1877,  s.  13 — Suit  for  arrears  of 
rent — Determination  of  title — X.-W.  P.  Rent  Ad 
(XVIII  of  1873),  ss.  93,  95,  148.  The  question 
whether  tho  parties  to  a  suit  in  a  Court  of  revenue 
for  arrears  of  rent  stand  in  the  relation  of  land- 
lord and  tenant  is  one  which  it  is  necessary  for 
such  Court  to  try  incidentally  for  the  purpose  of 
disposing  of  such  suit,  but  not  one  which  such  Court 
has  special  jurisdiction  to  determine,  and  its  deter- 
mination of  that  question  is  not  that  of  a  competent 
Court.  Consequently,  where  a  Court  of  revenue 
determines  in  such  a  suit  that  the  parties  do  not 
stand  in  such  relation,  such  determination  does  not 
bar  the  party  alleging  that  the  parties  do  stand  in 
such  relation  from  suing  in  the  Civil  Court  to  estab- 
lish such  relation.     Gopal  v.  Uchabal 

I.  L.  R.  3  All.  51 


97. 


Decree  of  Revenue  Court 


in  suit  as  to  rate  of  rent — Suit  for  arrears  of 
rent.  A  Revenue  Court  cannot  entertain  a  suit  to 
determine  the  rate  of  rent  payable  by  an  ex-proprie- 
tary tenant,  but  an  application  only.  Held,  there- 
fore, where  a  landholder  sued  an  ex-proprietary 
tenant  for  arrears  of  rent  at  a  certain  rate,  and 
obtained  an  ex  parte  decree  for  arrears  of  rent  at  that 
rate,  and  again  sued  the  tenant  for  arrears  of  rent 
at  the  same  rate,  that  the  Revenue  Court  had  not 
jurisdiction  to  determine  the  rate  of  rent  in  the 
first  suit,  and  that  therefore  the  tenant  was  not 
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precluded  from  setting  up  as  a  defence  to  the  second 
suit  that  it  was  not  maintainable,  as  the  ratt  of 
rent  had  not  been  fixed.  Phulahra  v.  Jeolal 
Singh  .         .         .         .      I.  L.  R.  6  All.  52 

98. Determination  of  question 

of  title— ^c«  XIX  of  1S63,  ss.  S,  9.  Where  iff , 
the  recorded  proprietor  of  an  estate,  applied  to  have 
his  share  of  such  estate  separated,  and  an  objection 
was  made  to  such  separation  by  H,  another  recorded 
proprietor  of  the  estate,  which  raised  the  question  of 
31  's  proprietary  right  to  a  portion  of  his  share,  and 
the  Collector  proceeded  under  s.  8,  Act  XIX  of 
1863,  to  inquire  into  the  merits  of  such  objection. 
And  decided  that  31  's  interest  in  such  portion  of  his 
share  was  that  of  a  mortgagee  and  not  a  proprietor, 
and  M  did  not  appeal  against  such  decision  and  it 
became  final : — Held,  in  a  suit  in  the  Civil  Court 
by  31  against  H  m  which  he  claimed  declaration 
of  his  proprietary  right  to  such  portion,  that  a  fresh 
adjudication  of  his  right  was  barred.  Har  Sahai 
Mal  v.  Maharaj  Singh        .     I.  L.  R.  2  All.  294 


99. 


Partition — A  p- 


ptal—Act  XIX  of  1S73  {N.-W.  P.  Land  Eeve- 
nue  Act),  ss.  113,  ll4.  Where  in  proceedings  for 
partition  under  Act  XIX  of  1873  a  question  of  title 
to  land  is  raised  between  the  parties  to  the  partition, 
and  there  is  an  adjudication  of  such  question,  such 
adjudication  will  operate  as  a  bar  to  a  suit  between 
the  same  parties  in  the  Civil  Courts  to  contest  the 
title  to  such  land,  notwithstanding  that  in  some 
respects  such  adjudication  may  have  been  irregular 
or  defective.  Har  Sahai  3Ial  v.  3Iaharaj  Singh, 
I.  L.  R.  2  All.  294,  and  S.  A.  No.  129  of  1881,  decided 
the  27th  July  1881,  followed.  Held,  in  this  case,  on 
consideration  of  the  partition  proceedings,  that  the 
question  of  title  raised  therein  had  been  adjudicated 
on,  and  therefore  the  rule  mentioned  above  applied. 
Batkshar  Nath  v.  Faiz-ul-Hasan 

I.  L.  E.  5  AIL  280 


100. 


-  Determination  of 
Land    Revenue    Act 
In  the  case  of  an 


proprietary  right — N.-W.  P. 
{XIX  of  1873),  ss.  113,  114 
objection  to  a  partition  raising  a  question  of  title, 
it  is  only  when  the  Collector  or  Assistant  Collec- 
tor records  a  proceeding  declaring  the  rights  of  the 
parties,  after  an  adjudication  of  the  objection  on  its 
merits,  that  his  order  becomes  an  order  under  s.  113 
of  Act  XIX  of  1873  within  the  moaning  of  s.  114  of 
that  Act.  Where  therefore  an  Assistant  Collector 
made  an  order  disallowing  an  objection  to  a  parti- 
tion raising  a  question  of  title,  on  the  ground  that 
etich  question  had  been  determined  against  the 
objector  in  a  suit  for  profits  between  the  parties  : — 
Held,  that  such  order  was  not  a  decision  of  a  Court 
of  Civil  Judicature  within  the  meaning  of  s.  114  of 
Act  XIX  of  1873,  but  that  it  could  be  contested  by 
a  suit  in  the  Civil  Court.  Rameshur  Rai  v.  Subhoo 
Rai,  1  N.  W.  Ed.  1S73,  131  ;  Bukhta  v.  Ganga,  3 
Agra  161  ;  and  Harsahai  Mal  v.  31  aharaj  Singh,  I. 
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(c)  Revenue  Courts — contd. 
L.  R.  2  All.  294,  distinguished.     Ashgar  Ali  Shah 


V.  Jhanda  Mal 
101. 


I.  li.  E.  2  All.  839 

N.-W.  P.  Rent 
Act  (XII  of  1881),  ss.  36,  39,  95  (e),  and  96  (6)— 
Suit  in  a  Civil  Court  for  a  declaration  on  a  ques- 
tion of  title  decided  by  a  Court  of  revenue  under 
s.  39  of  Act  XII  of  1881 — Jurisdiction  of  Civil  and 
Revenue  Courts.  The  defendants  served  a  notice 
of  ejectment  under  s.  36  of  Act  XII  of  1881  on  the 
plaintiffs,  alleging  the  plaintiils  to  be  their  sub- 
tenants and  themselves  to  be  tenants  with  a  right 
of  occupancy.  The  plaintiiis  objected  that  they, 
and  not  the  defendants,  were  the  tenants-in-chief 
of  the  land  in  question.  This  objection  was  decided, 
under  s.  39  of  the  said  Act,  by  a  Court  of  Revenue 
adversely  to  the  plaintiffs.  The  plaintiffs  there- 
upon sued  in  a  Civil  Court  for  a  declaration  that  they 
were  tenants  with  a  right  of  occupancy  and  for 
maintenance  of  possession.  Held,  that,  inasmuch  as 
s.  96  (h)  of  Act  XII  of  1881  gave  to  a  decision  of  a 
Court  of  revenue  under  s.  39  the  effect  of  a  judg- 
ment of  a  Civil  Court,  the  hearing  of  the  plaintiff 's 
present  suit  by  a  Civil  Court,  was  barred.  The 
principle  of  the  decision  in  Tarapat  Ojha  v.  Ram 
Ratan  Kuar,  I.  L.  R.  15  All.  387,  affirmed.  The 
jurisdiction  of  Civil  Courts  and  Courts  of  Reve- 
nue in  the  North-Westem  Provinces  considered. 
Sheo  Narain  Rai  v.  Parmeshar  Rai 

I.  L.  E.  18  All.  270 

102. Civil  Procedure 

Code,  s.  13 — Partition — N.-W.  P.  Land  Revenue 
Act  {XIX  of  1873),  ss.  113,  114— Irregular  proce- 
dxire.  Upon  an  application  made  under  Ch.  IV 
of  the  N.-W.  P.  Land  Revenue  Act  {XIX  of  1873) 
for  partition  of  common  land  in  which  the  owners 
of  six  pattis  were  interested,  into  six  equal  parts, 
an  objection  was  raised  that  the  land  should  be 
divided  into  parts  proportionate  to  the  size  of  the 
different  pattis.  The  Assistant  Collector,  before 
whom  the  objection  was  made,  disallowed  it  with 
reference  to  the  provisions  of  the  wajib-ul-urz  in 
which  the  custom  of  the  village  was  recorded,  and 
made  the  partition  in  the  manner  prayed.  No 
appeal  was  preferred  b3'^the  objectors  to  the  District 
Judge.  The  Collector  confirmed  the  partition,  and, 
after  an  appeal  to  the  Commissioner,  the  Assistant 
Collector's  decision  was  upheld.  The  objectors 
then  brought  a  suit  in  the  Civil  Court  for  a  declara- 
tion that  the  defendants  were  only  entitled  to  a  share 
of  the  common  land  proportionate  to  the  area  of 
their  pattis.  Held,  that  the  objection  which  was 
raised  in  the  Revenue  Court  Avas  one  which  raised  a 
question  of  title  or  of  proprietary  right  in  respect 
of  the  common  land  within  the  meaning  of  s.  113  of 
the  N.-W.  P.  Land  Revenue  Act ;  that  the  decision 
of  the  Assistant  Collector  was  a  decision  within  the 
meaning  of  s.  114  of  the  Act  ;  and  that  consequently 
the  suit  was  barred  by  s.  13  of  the  Civil  Procedure 
Code.  Held,  also,  that  the  question  was  not 
affected  by    any  mistakes  in    i^rocedure    that  had 
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See  Chotu  v.  Jmak 

105.  

tenant- 


.     I.  L.  E.  3  All.  63 

Landholder  and 

-Decision  of  Revenue  Court  on  an  applica- 
tion under  s.  39  of  Act  XVIII  of  1873.  The 
plaintiffs  in  this  suit,  landholders,  had  caused  a 
notice  of  ejectment  to  be  served  on  the  defendants, 
their  tenants  under  a  lease,  on  the  ground  that  the 
i^nancy  had  expired.  The  defendants  apphed  to 
the  Revenue  Court,  under  s.  39  of  Act  XVIII  of 
1873,  contesting  their  Uabihty  to  be  ejected,  on  the 
ground  that  the  lease  vras  a  perpetual  lease.  The 
Revenue  Court  held,  with  reference  to  the  word 
■"  istemrari  "  contained  in  the  lease,  that  the  lease 
was  perpetual,  and  defendants  were  not  liable  to  be 
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teen  made  in  the  Revenue  Courts.     Amir  Singh  v*   I 
Naiicati  Prasad      .         .       I.  L.  R.  0  AIL  388   | 

103.  Estoppel — Suit   i 

for  a  declaration  of  proprietary  right.     In  1864  the    • 
defendants  served  a  notice  upon  the  plaintiff  de-    j 
manding  rent  for  land  in  his  possession  for  which  the    j 
plaintiff  had  not  paid  them  rent  previously.     The    | 
plaintiff  thereupon  instituted  a  suit  in  the  Revenue    | 
Court  contesting  his  liabiMty   to    pay  rent  for  such    1 
land  on  the  ground  that  he  was  the  proprietor  there-    ! 
of.     A  decree  was  made  in  that  suit  on  the  16th    i 
August  1865,  directing  the  plaintiff  to  execute  a    \ 
kabuliat  to  pay  the  defendants  rent  for  such  land 
at  a  certain  rate.     The  plaintiff  did  not  appeal  from 
that  decree,  but  from  its  date  until  August  1877 
paid  the  defendants  rent  for  such  land.     On  the 
8th  August  1877  the  plaintiff  instituted  the  present 
suit  against  the  defendants  in  the  Civil  Court,  in 
which  he  claimed  a  declaration  of  his  proprietary 
right  to  such  land,  and  to  be  maintained  in  posses- 
sion   thereof    as  proprietor,  free  from  the  liability 
to  pay  rent,  and  to  have  the  decree  of  the  Revenue 
Court  dated  the  16th  August  1865  declared  nuU  and 
inoperative.     Held,  that  the  plaintiff's  suit  in  the 
Revenue  Court  not  being  one  which  that  Court  was 
competent  to  entertain,  the  decision  in  that  suit 
«ould  not  be  held  final  on  the  question  of  title  raised 
in  the  present  suit ;  and  that  there  was  nothing  in 
the  conduct  of  the  plaintiff  which  estopped  him  from 
instituting  the  present  suit.     Debt  Prasad  t'.  Japar 
Ao     .         .         .         .  I.  li.  B.  3  AIL  40 

104. Jurisdiction  of 

Revenue  Courts — Landlord  and  tenant — N.-W.  P. 
Rent  Act  (XVIII  of  1873),  ss.  36-39.  The  question 
of  title  raised  in  a  suit  for  a  declaration  that  the 
defendant  holds  an  estate  paying  revenue  to  Govern- 
ment as  a  manager  subject  to  ejectment  at  will,  and 
for  ejectment,  is  not  concluded  by  the  orders  of 
the  Revenue  Courts  estabHshing  the  relationship  of 
landlord  and  tenant  between  the  parties,  on  an 
appUcation  having  been  made  by  the  defendant 
Tinder  b.  39  of  Act  XVIII  of  1873,  upon  a  notice 
having  been  served  upon  him  by  the  plaintiff  under 
8.  36  of  that  Act,  objecting  to  his  ejectment. 
Muhammad  Abu  Jafar  v.  Wali  Muhammad 

I.  li.  R.  3  AU  81 
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(c)  Revenue  Courts — conid. 

ejected.  The  plaintiffs  thereupon  sued  in  the  Civil 
Court  for  the  cancelment  of  the  word  "  istemrari  '* 
in  the  lease,  on  the  ground  that  it  had  been  inserted 
fraudulently.  Held,  on  appeal  from  the  decree  of 
the  lower  Appellate  Court  dismissing  the  suit  as 
barred  by  the  decision  of  the  Revenue  Court,  that  it 
was  not  so  barred,  the  matter  in  dispute  being 
pecuharly  within  the  jurisdiction  of  the  Civil  Court, 
and  not  one  which  a  Revenue  Coiurt  was  competent 
finally  to  determine  on  an  apphcation  under  s.  39 
of  Act  XVIII  of  1873.  HusATN  Shah  v.  Gopax 
Rai  .         .         .         .  I.  L.  R  2  AU.  428 


106. 


Civil  Procedure 


Code,  i577,  s.  13— N.-W.  P.  Rent  Act  (XVIII 
of  1873),  8.  39.  S  caused  a  notice  of  ejectment 
to  be  served  upon  K  in  respect  of  certain  land, 
alleging  that  he  held  the  same  by  virtue  of  a  lease 
which  had  expired.  K  contested  his  liability  to  be 
ejected  under  s.  39  of  Act  XVIII  of  1873,  denjdng 
that  he  held  the  land  by  virtue  of  such  lease,  and 
alleging  that  he  had  a  right  of  occupancy.  The 
Revenue  Court  decided  that  K  held  the  land  under  a 
right  of  occupancy,  and  not  under  such  lease.  S 
thereupon  sued  K  in  the  Civil  Court,  claiming  posses- 
sion of  such  land,  on  the  allegation  that  K  was  a 
trespasser  wrongfully  retaining  possession  thereof 
after  the  expiration  of  his  lease.  Held,  that  the 
decision  of  the  Revenue  Court  did  not  render  the 
matter  in  issue  res  judicata.  The  provisions  of  s.  13 
of  Act  X  of  1877  do  not  apply  to  applications  such 
as  those  under  s.  39  of  Act  XVIII  of  1873.  Sukh- 
datk  Misr  v.  Karim  Chaudhri 

I.  L.  R.  3  AIL  521 


107. 


Jurisdiction   of 


Civil  Court— Act  XVIII  of  1873  (N.-W.  P.  Rent 
Act),  ss.  36-39.  The  defendants,  claiming  to  be 
occupancy  tenants  of  certain  land  and  alleging  that 
the  plaintiff  was  their  sub-tenant,  caused  a  notice 
of  ejectment  to  be  served  on  the  plaintiff  under 
ss.  36-39  of  Act  XVIII  of  1873.  The  plaintiff 
thereupon,  under  the  provisions  of  s.  39  of  that 
Act,  preferred  an  application  contesting  his  hability 
to  be  ejected,  alleging  that  he  had  a  right  of  occu- 
pancy in  such  land  jointly  with  the  defendants  and 
was  not  their  sub-tenant.  The  Assistant  Collector 
trying  the  case  finally  decided  that  the  plaintiff 
was  the  sub-tenant  of  the  defendants,  and  the  plaint- 
iff was  ejected.  The  plaintiff  then  sued  the  de- 
fendants in  the  Civil  Court  for  a  declaration  of  his 
right  as  an  occupancy  tenant  to  such  land  and  pos- 
session of  the  same.  Held,  that  the  decision  of  the 
Assistant  Collector  as  to  the  respective  rights  of  the 
parties  could  only  be  regarded  as  incidental  and 
ancillary  to  the  main  point  to  be  determined  by  him, 
viz.,  whether,  assuming  the  relation  of  landlord  and 
tenant  to  exist  between  the  parties,  the  plaintiff  was 
liable  to  be  ejected  ;  and  such  decision  was  not  a  bar 
to  a  fresh  determination  of  such  rights  in  the  Civil 
Court.     BiRBAL  V.  TiKA  Ram  .   I.  L  R.  4  All.  11 


108. 
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ejectment — Landholder     ami     tenant — Ejectment 
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of  tenant — Suit  by  tenant  for  declaration  of  right. 
—Jurisdiction— Act  XVIII  of  1873  {N.-W.  P. 
Rent  Act),  s.  93  [b).  An  occupancy-tenant,  who 
had  been  ejected  under  ss.  34  and  93  (b)  of  the 
N.-W.  P.  Rent  Act,  on  the  ground  that  he  had 
committed  an  act  mentioned  in  those  sections  which 
rendered  him  liable  to  ejectment,  sued  in  the  Civil 
Court  for  a  declaration  of  his  right  of  occupancy,  and 
to  have  the  decree  of  the  Revenue  Court  dii-ecting 
his  ejectment  declared  of  no  effect,  on  the  ground 
that  his  act  was  not  one  of  those  rendering  him  liable 
to  ejectment,  being  authorized  by  local  custom. 
Held,  that  the  question  of  the  plaintifE's  liability  to 
ejectment  on  account  of  the  act  in  question  being  a 
matter  the  cognizance  of  which  was  hmited  to  the 
Revenue  Courts,  and  the  decision  of  the  Revenue 
Court  against  him  having  become  final,  the  plaintifE's 
suit  was  barred  by  s.  13  of  the  Civil  Procedure  Code. 
Raj  Bahadur  v.  Birmha  Singh,  I.  L.  R.  3  All.  85, 
distinguished.     Radha  Prasad  Singh  v.  Salik  Rai 

I.  L.  R  5  All.  245 


109. 


-  Act  XVIII  of 


1873,  s.  95 — Determination  of  title  under  cl.  (n). 
S  applied  to  the  Revenue  Court,  under  cl.  [n)  of 
s.  95  of  Act  XVIII  of  1873,  for  the  recovery  of  the 
occupancy  of  certain  land,  alleging  t?iat  the  occu- 
pancy of  such  land  had  devolved  upon  her  by  in- 
heritance, and  that  the  landholder  had  wrongfully 
dispossessed  her.  The  landholder  set  up  as  a  de- 
fence to  this  application  that  S  was  not  entitled  to 
the  occupancy  of  the  land  by  inheritance,  but  that 
she  was  a  trespasser.  The  Revenue  Court  deter- 
mined that  S  was  entitled  to  the  occupancy  of  the 
land  by  inheritance,  and  granted  her  application. 
The  landholder  then  sued  S  in  the  Civil  Court  for 
the  possession  of  the  land.  Held,  per  Pearson,  </., 
and  Turner,  J.,  that  the  question  of  »S's  title  to  the 
occupancy  of  the  land  was,  with  reference  to  the 
decision  of  the  Revenue  Court,  res  judicata,  and 
could  not  again  be  raised  in  the  Civil  Court.  Per 
Spankie,  J.,  and  Oldfield,  J.  (contra).  Shimbhu 
Nabain  Singh  v.  Bachciia  .     I.  L.  R.  2  All.  200 


110. 


Decision   as   to 


liability  to  ejectment — N.-W.  P.  Rent  Act,  1881,  ss. 
30  40,  95.  The  plaintiffs,  who  claimed  to  be  tenants 
of  certain  land  under  a  lease  from  the  zamindar 
alleging  that  the  defendant  was  their  sub-tenant, 
under  s.  36  of  the  N.-^^'.  P.  Rent  Act,  1881,  caused  a 
notice  of  ejectment  to  be  served  upon  the  latter 
under  the  provisions  of  that  Act.  The  defendant 
did  not  make  an  application  under  that  Act  con- 
testing his  liability  to  be  ejected,  and  the  plaintiffs 
applied  under  ss.  40  and  95  (/)  of  that  Act  for  assist- 
ance to  eject  him.  The  Revenue  Court  trying  this 
application  rejected  it,  on  the  ground  that  the 
defendant  was  not  a  sub-tenant  of  the  plaintiffs, 
but  a  co-sharer  in  their  tenancy.  The  plaintiffs 
thereupon  sued  the  defendant  in  the  Civil  Court  for 
a  declaration  that  the  latter  was  not  a  partner  with 
them  in  the  lease,  and  for  possession  of  the  land 
by  his  ejectment  therefrom.     Held,  that  the  reUef 
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sought  in  the  suit  by  the  plaintiffs  was  not  one 
which  a  Revenue  Court  could  give  under  any  of  the 
clauses  of  s.  95  of  the  Rent  Act,  which  presupposes 
an  admitted  relation  of  landholder  and  tenant  ; 
and  therefore  the  determination  by  the  Revenue 
Court  of  the  plaintiff's  application  for  ejectment  of 
the  defendant  was  not  the  decision  of  a  Court  com- 
petent to  trj'  the  suit,  and  was  no  bar  to  its  main- 
tenance in  a  Civil  Court  within  the  principle  of  s.  13 
of  the  Civil  Procedure  Code.  Lodhi  Singh  v.  Ishri 
Singh  .         .         .         .  I.  L.  R.  6  AU.  295 


111. 


Resumption     of 


rent-free  grant — Suit  for  declaration  that  land  is 
"  garden  land  "  and  for  possession — Act  XII  of 
1881,  ss.  10,  30,  95,  (a),  (c),  (n).  A  zamindar 
apphed  to  the  Revenue  Court  under  s.  30  of  the 
N.-W.  P.  Rent  Act,  and  obtained  an  order  for  the 
resumption  of  certain  plots  of  land,  on  the  find- 
ing that  they  were  resumable  rent-free  grants.  The 
occupiers  of  the  land  were  ejected,  and  the  zamindar 
obtained  possession.  Subsequently  the  occupiers 
brought  a  suit  in  the  Civil  Court  to  obtain  a  declara- 
tion that  they  held  plots  in  question,  under  a  license 
from  the  zamindar 's  predecessor  in  title,  as  orchard 
land,  without  payment  of  any  rent  or  other  allow- 
ance to  the  landlord,  and  that  they  were  entitled  to 
retain  the  land  on  this  footing  so  long  as  it  .should 
continue  to  be  occupied  with  trees.  They  sought  to 
recover  possession  of  the  soil  and  timber,  asking  also 
for  "  a  determination  of  the  nature  of  their  tenure  " 
therein.  Held,  that  the  cognizance  of  the  suit  by 
the  Civil  Court  was  not  barred  by  the  provisions  of 
s.  13  of  the  Civil  Procedure  Code,  inasmuch  as  the 
jurisdiction  of  the  Civil  Court  to  entertain  it  was  not 
ousted  bj'  s.  95  of  the  Rent  Act,  since  the  "  matter  " 
presented  by  the  plaintiffs  was  not  one  "on  which  an 
apphcation  of  the  nature  mentioned  in  that  section 
could  by  them  have  been  made  to  a  Court  of  revenue, 
els.  (a),  (c),  and  (n)  of  the  section  not  being  apphc- 
able  to  the  case.     Ajudhia  Prasad  v.  Sheodin 

I.  L.  R.  6  All.  403 


112. 


Suit  to  contest  demand  of 


distrainer— Jc?  XII  of  1881  (N.-W.  P.  Rent 
Act),  ss.  84,  148.  A  decree  of  a  Rent  Court  passed 
upon  enquiries  made  under  ss.  '84  and  148  of  the 
Rent  Act  (XII  of  1881)  is  not  conclusive  as  be- 
tween the  parties  to  the  enquiry,  upon  the  ques- 
tion of  title,  in  a  suit  instituted  in  a  Civil  Court  for 
declaration  of  right  to,  and  possession  of,  the  land, 
in  respect  of  which  the  Rent  Court  decree  was 
passed.  The  period  of  limitation  for  instituting  a 
suit  in  the  Civil  Court,  as  prescribed  in  these  sec- 
tions, applies  only  to  suits  brought  by  plaintiff  or 
unsuccessful  intervenor  to  have  it  declared  that 
plaintiff  had  a  title  to  receive  the  particular  rent 
claimed,  and  which  the  Rent  Court  has  refused  to 
give  him,  and  not  to  suits  for  declaration  of  title 
to,  and  possession  of,  the  land  in  respect  of  which 
the  rent  accrued  due.  In  1881  the  plaintiffs  had 
under  the  provisions  of  the  Rent  Act  (XII  of  1881), 
made  a  distraint  for  rent  alleged  to  be  due  by 
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•ne  of  their  tenants.  The  tenant  contested  the 
l^ality  of  the  distramt  by  a  proceeding  in  the 
Bent  Court,  and  the  defendant  intervened  on  the 
ground  that  he  had  been  actually  and  in  good  faith 
in  receipt  and  enjoyment  of  the  rent  of  the  land 
occupied  by  the  tenant.  On  the  28th  of  June  1881 
the  Rent  Court  decided  against  the  defendant ; 
but  owing  to  some  irregularity,  the  distraint  wa.s 
withdrawn.  Plaintiffs  subsequently  instituted  a  suit 
in  the  Rent  Court  against  the  tenant  for  recovery  of 
arrears  of  rent,  and  the  defendant  again  intervened, 
and  upon  enquiry,  under  s.  148  of  the  Rent  Act 
{XII  of  1881),  plaintiffs'  suit  for  arrears  of  rent 
was  dismissed.  Plaintiffs  then  instituted  this  suit 
in  the  Civil  Court  for  declaration  of  their  right  to, 
and  possession  of,  the  land  in  respect  of  which  dis- 
traint proceedings  had  been  taken,  and  suit  for  re- 
covery of  arrears  of  rent  instituted.  The  Court 
of  first  instance  dismissed  the  suit  on  the  merits. 
The  plaintiffs  appealed  and  urged  (inter  alia)  that 
the  defendant  was  estopped,  by  the  decision  of  the 
28th  June  1881,  from  contesting  plaintiff's  title. 
Held,  that  the  decision  of  the  28th  June  1881  in 
the  inquiry  held  under  s.  84  of  the  Rent  Act  (XII 
of  1881)  was  not  conclusive  between  the  parties  in 
a  subsequent  suit  between  them  to  determine  their 
title  to  the  land  in  respect  of  which  the  distraint 
proceedings  had  been  taken.  Gaxga  Prasad  v. 
Baldeo  Ram    .         .         .     I.  L.  R.  10  AIL  347 


113. 


•'  Court     of     jurisdiction 


competent  to  try  the  suit  in  -whieh  such 
issue  has  been  subsequently  raised  " — A".- IF. 
P.  Land  Bevenue  Act  (XIX  of  1S73),  ss.  113  and 
114— Civil  Procedure  Code,  1882,  s.  13— Mort- 
gage— Foreclosure — Suit  for  redemption.  One  E  S 
mortgaged  in  1864,  by  two  mortgages  of  the  same 
date,  certain  immoveable  property  to  one  A  S.  In 
1877  A  S  appUed  for  foreclosure  of  these  mortgages 
and  obtained  an  order  under  s.  8  of  Regulation 
XXVll  of  1806,  but  these  proceedings  were,  it  was 
alleged,  never  brought  to  a  legal  conclusion.  Subse- 
quently, the  mortgagee  apphed  in  a  Court  of  Revenue 
for  partition  in  his  favour  of  the  mortgaged  proper- 
ty. The  mortgagor  resisted  that  appUcation  on  the 
ground  that  the  foreclosure  proceedings  had  not  . 
been  completed ;  but  the  Court,  acting  under  ss. 
113  and  114  of  Act  XIX  of  1873,  overruled  that 
objection  and  granted  partition  in  favour  of  the 
mortgagee.  In  1892  the  mortgagor  sued  the  re- 
presentatives of  the  original  mortgagee  in  a  Civil 
Court  for  redemption  of  the  mortgages  of  1864. 
The  defendants  resisted  the  suit  principally  on  the 
plea  that  s.  13  of  Act  XIV  of  1882  applied  and  was 
a  bar  to  the  suit ;  but  no  plea  of  res  judicata  outside 
s.  13  was  raised.  The  plaintiff's  suit  was  dismissed 
as  stated  by  the  principle  of  res  judicata.  The 
plaintiff  appealed.  Held  by  Tyrrell,  J.,  that  the 
Court  of  Revenue  being  incompetent  to  determine 
the  suit  in  which  the  issue  whether  the  mortgages 
had  been  foreclosed  or  not  was  subsequently  rai^d, 
8.  13  of  Act  XIV  of  1882   did  not  apply,  and  no  plea 
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of  res  judicata  outside  s.  13  could  be  entertained,  in- 
asmuch as  no  such  plea  had  been  put  forward  in  the 
Court  below  or  in  the  High  Court.  Misir  Baghobar 
Dial  V.  SJieo  Buksh  Situ/h,  I.  L.  B.  9  Cak.  439, 
referred  to.  Per  Bcrkitt,  J.  (coTitra). — ^The  proTi- 
sions  of  s.  13  of  Act  XIV  of  1882  are  not  exhaustive, 
and,  the  plaintiff  not  having  appealed  therefrom, 
the  decision  of  the  Court  of  revenue  must  be  held, 
upon  the  principle  of  res  judicata,  to  be  a  bar  to  the 
present  suit.  Bam  Lai  v.  Chhab  Nath,  1.  L.  B.  12 
All.  578,  and  Bam  Kirpal  v.  Bup  Kuari,  I.  L.  B.  6" 
All.  269,  referred  to.  Har  Charan  Slsgh  r.  Hae 
Shaxkar  SrsGH  .  ^r  J*  .         .  I.  L.  R.  16  All.  464 

^  Hdd  in  the  same  case  by  Ksox,  Blair,  and 
Bajserji,  J  J.,  on  appeal  under  the  Letters  Patent, 
that  where  a  Court  of  Revenue,  acting  under  s.  113  of 
Act  XIX  of  1873,  has  decided  a  question  of  title  or 
of  proprietary  right,  such  decision,  being  the  deci- 
sion of  "  a  Court  of  civil  judicature  of  first  instance," 
will  operate  as  res  judicata  in  a  subsequent  civil  suit 
in  which  the  same  question  is  being  litigated.  Har 
Charan  Sdsgh  v.  Har  Shankar  Singh" 

I.  li,  R.  18  AIL  59 


114, 


Transfer  of  Pro- 


perty Act  (/r  of  1882),  s.  99— Sale  by  a  Court 
of  revenue  in  contravention  of  s.  99 — Subsequent 
suit  for  partition  in  a  Civil  Court  based  upon 
rights  acquired  under  such  sale — Co-sharers.  A 
Court  of  Revenue,  in  execution  of  a  decree  for  rent, 
sold  the  mortgagor's  interest  in  a  certain  house  which 
had  been  mortgaged  together  \*-ith  other  property, 
and  the  sale  was  upheld  on  appeal  to  the  Board  of 
Revenue.  Subsequently  the  auction -purchaser  at 
the  sale  above  referred  to  sued  in  a  Qvil  Court  for 
parrition  of  the  share  purchased  by  him.  Held, 
that  the  co-sharers  in  the  property  in  question  could 
not  dispute  the  vahdity  of  the  sale  notwithstanding 
that  the  decree  and  the  sale  in  pursuance  thereof 
were  in  direct  violation  of  s.  99  of  Act  IV  of  1882. 
Tara  Cha^td  r.  Imbad  Husats 

I.  li.  R.  18  AIL  325 


115 


Decision  of  Revenue  Court 


— Civil  Procedure  Code,  1882,  s.  13.  A  zamindar 
distrained  for  rent  under  the  Rent  Recovery  Act 
of  1865.  Thereupon  the  tenant  filed  a  summary  suit 
under  that  Act  in  a  Revenue  Court,  and  the  dis- 
traint was  annulled  on  the  ground  that  the  zamin- 
dar had  not  tendered  a  proper  pottah  as  required  by 
s.  7.  The  zamindar  now  sued  in  the  Court  of  the 
District  Munsif  to  recover  the  arrears  of  rent.  Held, 
that  the  question  of  the  propriety  of  the  pottah 
tenderetl  was  not  res  judicata.  R.\>-GArYA  Appa 
Rau  r.  RAISA3I    .         .       I.  Ij.  R.  20  Mad  392 

116.      Decision       of      Collector 

under  Mad.  Reg.  V  of  1822  when  unap- 
pealed.  A  case  decided  by  a  Collector  under  Regu- 
lation V  of  1822,  from  whose  decision  no  appeal  was 
made,  was  held  to  be  res  judicata,  and  could  not  be 
re-opened  before  a  Small  Cause  Court  Judge.     Up- 

PALAPATI  GaSAKAYA  GaBU  i?.  BaLAVI  RaJHTDU 

2  Mad.  475 
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But    aee    Admulam    Pillai    v.    KoviL    Chinna 
PiLLAi 2  Mad.  22 


117. 


Decision  as  to  rate  of  rent 


— Decision  on  agreement  sei  up  by  tenant.  In  a 
suit  brought  in  a  Revenue  Court  by  a  landlord 
against  his  tenant  to  enforce  acceptance  of  a  pottah 
at  certain  rates,  for  a  certain  year,  the  tenant  pleaded 
that  by  virtue  of  a  special  agreement  he  was  entitled 
to  hold  at  favourable  rates,  but  failed  to  estabUsh 
this  plea  and  a  decree  ■was  passed  in  favour  of 
the  landlord.  The  tenant  then  sued  in  the  Civil 
Court  to  estabhsh  his  right  to  compel  the  landlord  to 
grant  him  a  pottah  at  favourable  rates  for  the  next 
year,  by  virtue  of  the  special  agreement  put  forward 
by  him  in  the  suit  in  the  Revenue  Court.  Held,  that 
the  decision  of  the  Revenue  Court  was  no  bar  to  the 

suit.       HaRIKA  RaMAYYAE  v.  SlIiDU  TlRTASAMI 

I.  L.  E.  7  Mad  61 


118. 


Former  suit  under  Madras 


Rent  Recovery  Act  (Mad.  Act  Vill  of 
1865) — Jurisdiction  of  Revenue  Court — Question 
of  title.  In  a  suit  for  land  it  appeared  that  the 
defendant  had  obtained,  under  the  Madras  Rent 
Recovery  Act,  a  judgment  that  the  present  plaintiff 
should  accept  from  him  a  pottah  for  the  land  in 
question  and  deliver  to  him  a  corresponding 
muchalka  and  subsequently  an  order  for  ejectment, 
which  was  executed.  The  present  plaintiff  did  not 
appear  when  the  above  orders  were  made.  The 
defendant  rehed  on  these  proceedings  as  constitut- 
ing a  bar  to  the  present  suit.  Held,  following 
Harika  Ramayyar  v.  Sunder  Tirtasami,  I.  L.  R.  7 
Mad.  61,  that  the  decision  of  the  Revenue  Court  was 
no  bar  to  the  suit.  Gangakaju  v.  Kondikeddi- 
swAMi  .         .  I.  L.  R.  17  Mad.  106 

119.  Decision    as   to    right   to 

possession —  Dismissal  of  application  by  Collec- 
tor to  raise  atfachment.  S,  the  mortgagee  of  a 
talukhdari  village,  obtained  a  decree  upon  his  mort- 
gage against  his  mortgagor,  the  talukhdar  of  the 
vihage,  under  which  S  attached  the  village.  The 
Collector  of  the  district  in  which  the  attached  village 
was  situated  thereupon  came  in  under  s.  246  of  the 
Civil  Procedure  Code,  1859,  and  sought  to  raise  the 
attachment,  but,  as  he  failed  to  appear  when  the 
matter  came  on  for  adjudication,  his  apj)lication  was 
dismissed.  The  village  was  then  sold  under  the 
decree  a  d  w-.s  purchased  by  *S,  the  mortc^agee. 
Upon  S  seeking  to  obtain  possession  of  the  village,  he 
■was  resisted  by  the  Collector,  whereupon  S  (after  pro- 
ceedings ineffectually  taken  by  him  under  s.  269 
of  the  Code)  filed  a  suit  against  the  Collector  pray- 
ing to  be  yjut  in  possession  of  the  village.  Held  by 
the  Appellate  Court  (affirming  the  decision  of  Ttrc- 
KEK,  J.),  that  the  right  of  S  to  bo  put  in  possession 
of  the  village  was,  as  between  him  and  the  Collec- 
tor, res  judicata  by  reason  of  the  dismissal  of  the 
Collector's  apphcatiou  under  s.  246  of  the  Code  (to 
set  aside  which  dismissal  the  Collector  had  not  filed 
a  suit  within  the  year  allowed  for  that  purpose). 
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and  that  S  ought  therefore  to  have  been  at  once 
put  in  possession  of  the  village  without  further 
proof  of  his  title.  Collhctor  op  Ahmedabad  v. 
Samaldas  BacHABDAS       .         .         8  Bom.  205 

120. _  Order  of  Mamlatdar  under 

Bom.  Act  V  of  1864:— Effect  of  order  on  mort- 
gagee. A  mortgagee  is  not  affected  by  the  order  of  a 
Mamlatdar  made  under  Bombay  Act  V  of  1864 
on  the  apphcation  of  the  mortgagor  for  possession 
subsequent  to  the  date  of  the  mortgage.  Kishnaji 
Nabatan  v.  Govikd  Bhaskab       .       9  Bom.  275 

121.  Dismissal  of  suit  by  Mam- 
latdar on  the  merits — Posse-tsory  suit  in  Mam- 
latdar's  Court — Subsequent  suit  in  Civil  Court 
under  s.  9  of  the  Specific  Relief  Act  {I  of  1877) — 
Mamlatdars'  Act  [Bom.  Act  III  of  1876),  s.  18 — 
Specific  Relief  Act  {I  of  1877),  s.  9.  A  possessory 
suit  filed  in  the  Mamlatdar's  Court  was  dismissed  by 
the  Mamlatdar  on  the  merits.  The  plaintiff  there- 
upon filed  another  suit  under  s.  9  of  the  Specific 
Rehef  Act  (J  of  1877)  in  a  Civil  Court  which  allowed 
the  claim  and  passed  a  decree  in  his  favour.  The 
defendant  apphed  to  the  High  Court  in  its  extra- 
ordinary jurisdiction  and  contended  that  the  plaint- 
iff's claim  was  res  judicata,  and  that  the  Mamlat- 
dar's decree  barred  the  second  suit.  Held,  that 
having  regard  to  s.  18  of  the  Mamlatdars'  Courts 
Act  (Bom.  Act  III  of  1876),  the  Mamlatdar's  deci- 
sion was  not  conclusive,  and  that  the  plaintiff  was 
entitled  to  bring  the  second  suit  under  s.  9  of  the 
Specific  Rehef  Act.  Ramchanda  Balaji  Phadnis 
V.  Naksinhachaeya  Yedunathacharya  Katti 

I.  L.  R.  24  Bom.  251 
122.  Decision  of  Revenue  Court 

as  to  landholder's  title — Civil  Procedure   Code, 
s.    13 — Madras    Rent    Recovery    Act,    s.    9.     In    a    i 
summary  suit  filed  by  a  landlord  against  his  tenant    j 
in  the  Court  of  the  Deputy  Collector  under  the    ' 
Madras  Rent  Recovery  Act,  s.  9,  to  enforce  accept- 
ance of  a  pottah  by  the  defendant,  it  appeared  that 
in  a  former  suit  between  the  same  parties  in  the 
same  Court,  it  had  been  decided  that  the  defendant 
was  the  plaintiff's  tenant,  and  as  such  bound  to 
accept  a    pottah  from  him  in  respect  of  the  land  in 
question  in  the  present  suit.     Held,  that  the  de- 
fendant  was   not  entitled   in   the   present  suit  to 
dispute  the  plaintiff's  title  since  the  former  decision 
constituted  it    res     judicata.     Venkatachalapati 
V.  Krishna  .         .         .      I.  L.  R.  13  Mad,  287 


123. 


Denial  of  relationship  of 


landlord  and  tenant — Civil  Procedure  Code  [Act 
XIV  of  18S2),s.  13— Bengal  Tenancy  Act  {VIII  of 
1885),  s.  103 — Record-of -rights — Ejectment.  When 
there  is  a  total  denial  of  relation  of  landlord  and 
tenant  by  one  of  the  parties,  a  Revenue-officer  has 
jurisdiction,  in  a  proceeding  under  s.  103  of  the 
Bengal  Tenancy  Act,  to  decide  that  question ;  but 
his  decision,  although  it  may  have  the  force  of  a 
decree,  cannot  operate  as  res  judicata  in  a  subse- 
quent_^suit    in  ejectment  and  for  declaration  of  the 


(     10757     ) 


DIGEST  OF  CASES. 


(     10768     ) 


EBS  JUDICATA— con/d. 

9.  COMPETENT  COURT— confd 

(c)  Reventte  Cottrts — corUd. 
title,    brought  in    a  Civil  Court.     Dhara>'i   Kaxta 
Lahiei  v.  Gabeb  Ali  Khan  (1902) 

I.  L.  E.  30  Calc.  339 
s.c.  7  C.  "W.  M".  33 


124. 


Ejectment— Jcf  XII  of  1881 


{North-Westem  Provinces  Bent  Act),  ss.  93,  95 
Jurisdiction — Civil  and  Revenue  Courts — Suit  to  eject 
as  a  trespasser  a  person  who  claimed  to  he  entitled 
to  succeed  to  the  holding  of  a  deceased  occupancy- 
tenant.  Upon  the  death  of  an  occupancy  tenant, 
a  person,  who  alleged  that  he  was  entitled  to  succeed 
the  deceased  in  his  holding,  obtained  mutation  of 
names  in  his  favour,  and  also  got  possession  of  the 
holding.  The  zamindars  thereupon  brough  a  suit 
in  the  Civil  Court  for  ejectment  of  such  person, 
aa  a  trespasser  who  had  no  right  whatever  to  succeed 
to  the  holding  of  the  late  occupancy-tenant.  Held, 
that  such  a  suit  was  properly  brought  in  a  Civil 
Court,  and  could  not  have  been  instituted  in  a  Court 
of  Revenue,  and,  further,  that  the  decision  of  the  I 
Court  of  Revenue  allowing  mutation  of  names  in  j 
the  defendant's  favour  could  not  operate  as  res  j 
judicata  in  respect  of  the  present  suit.  Subarni  v. 
Bhagwan  Khan,  I.  L.  B.  19  All.  101,  distinguished,  j 
Shea  Narain  Bai  v.  Parmeshar  Bai,  I.  L.  B.  18  AU. 
270  ;  Dukhna  Kuar  v.  IJnkar  Pande,  I.  L.  B.  19  AU. 
452,  and  Kaliani  v.  Dassu  Pande,  I.  L.  B.  20  All. 
529,  referred  to.     Baeu  Mai,  v.  Niadar  (1901) 

I.  L.  E.  23  AIL  360 

125. Act  XII  of  1881 

{North- Western  Provinces  Bent  Act),  ss.  93,  95 — Act 
XIX  of  1873,  s.  102 — Jurisdiction — Civil  and 
Bevenue  Courts — Suit  to  eject,  as  a  trespasser, 
a  person  who  claimed  to  be  entitled  to  the  holding 
of  a  deceased  occupancy-tenant.  Upon  the  death  of 
an  occupancy-tenant,  a  person,  who  alleged  that 
he  was  entitled  to  succeed  to  the  deceased  occu- 
pancy holding,  obtained  from  the  revenue-authori- 
ties, by  means  of  an  application  under  s.  102  of  the 
North-Wf^stem  Provinces  Land-revenue  Act,  muta- 
tion of  names  in  his  favour,  and  also  got  into  p<'sses- 
sion  of  the  holding.  The  zamindars  thereupon 
brought  a  suit  in  a  Civil  Court  for  his  ejectment, 
on  the  allegation  that  he  was  a  mere  trespasser, 
who  had  no  right  whatever  to  succeed  to  the 
holding  of  their  late  occupancy-tenant.  Held, 
that  such  suit  was  properly  brought  in  a  Civil  Court, 
and  could  not  have  been  instituted  in  a  Court  of 
revenue,  and  the  decision  of  the  Revenue-authori- 
ties, allowing  mutation  of  names  in  the  defendant's 
favour,  could  not  operate  as  res  judicata  in  respect 
of  such  suit.  Subarni  v.  Bhaguan  Khan,  I.  L.  B. 
19  All.  101,  distinguished.  Nl4Dar  v.  Bartt  Mal 
(1901)  .  .  .  .         I.  li.  E.  24  All.  153 

126.  Genuineness  of  document 

— Ci'i'  Procedure  Code,  s.  13 — Decision  by  a  Court 
of  Bevenue,  in  a  suit  for  rent,  as  to  the  genuineness 
of  a  document,  no  bar  to  the  determination  of  such 
issue  by  a  Civil  Court.  In  a  suit  for  rent  brought 
in  a  Court  of  Revenue,  the  plaintiff  produced  in 


EES  JJJDlCATA—conid. 

9.  COMPETENT  COURT— contd. 

(c)  Reventte  Courts — contd. 

support  of  his  claim  the  counterpart  of  a  lease 
alleged  to  have  been  executed  by  the  defendant. 
The  defendant  denied  execution  ;  but  the  Revenue 
Courts,  both  original  and  appellate,  decided  against 
him  that  the  counterpart  was  genuine.  The  de- 
fendant then  brought  a  suit  in  a  Civil  Court,  asking 
for  a  declaration  that  the  counterpart  in  question 
was  not  executed  by  him,  and  was  not  a  genuine 
document.  Held,  that  the  decision  of  the  Revenue 
Courts  could  not  operate  as  res  judicata,  such  Courts 
having  no  jurisdiction  to  try  the  subsequent  suit, 
and  s.  13  of  the  Code  of  Civil  Procedure  being 
exhaustive  on  the  subject  of  what  constitutes  a 
res  judicata.  Gokul  Mandar  v.  Pudmanund  Singh, 
6  C.  W.  N.  825,  referred  to.  Bai  Krishn  CMnd  v. 
Mahadeo  Singh,  All.  Weekly  Notes  (1901)  ^9,  dis- 
tinguished.    GoMTi  Kttnwar  r.  Gt7dri  (1902) 

I.  L.  E.  25  ALL  138 


127. 


Jurisdiction — Decision  of  Be- 


venue Court,  effect  of — Civil  Procedure  Code  {Act  XIV 
of  1882),  s.  13.  Under  s.  13,  Civil  Procedure  Code, 
a  decree  in  a  previous  suit  cannot  be  pleaded  as  res 
judicata  in  a  subsequent  suit,  unless  the  Judge  by 
whom  it  was  made  had  jurisdiction  to  try  and 
decide,  not  only  the  particular  matter  in  is.sue,  but 
also  the  subsequent  suit  itself  in  which  the  issue  is 
subsequently  raised.  In  this  respect  this  section 
goes  beyond  the  law  laid  down  in  the  Duchess  of 
Kingston's  Case,  2  Smith's  Leading  Cases,  10th  Ed. 

p.    713.       GOPAL    MoNDTIIi    V.     PUDMAXTJXD    SrVGH 

(1902)  .         .         .         .      I.  L.  E.  29  Gale.  707 

s.c.  6  G.  W.  N.  825 

L.  E.  29  I.  A.  196 


128. 


Settlement    Proceeding — 


Beccrd-oi-rights — Bengal  Tenancy  Act  {VIII  of 
1885).  Ch.  X,  ss.  105, 10^— Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  13— Settlement  Proceeding— Entry 
of  rent — Procedure.  S.  105  of  the  B'^ngal  Tenancy 
Act  lays  down  that,  during  the  pendency  of  the 
draft  publication,  any  person  affected  by  an  entry 
in  the  record  may  raise  an  "  objection  "  with  regard 
to  it,  which  the  Revenue  OflScer  is  to  "  receive  "  and 
"consider  "  and  dispose  of  in  a  summary  manner. 
From  an  order  disposing  of  such  an  "  objection  ," 
there  would  be  no  appeal  and  no  second  appeal,  and 
the  order  cannot  have  the  effect  of  re-?  judicata.  A 
"  dispute  "  under  s.  106  is  to  be  "  heard  "  and 
"  decided  "  by  the  Revenue  Officer  under  the  proce- 
dure laid  down  in  the  Code  of  Civil  Procedure  for 
the  trial  of  suits,  and  is  subject  to  appeal  and  second 
appeal  ;  and  an  order  disposing  of  such  a  "  dis- 
pute "  will  have  the  effect  of  res  judicata.  Dengu 
Kazi  V.  Nobin  Kishore  Chowdhrain,  1  C.  W.  N. 
294,  considered  and  explained.  Karban  Ali  v. 
Japar  Ali  (1901)  .  .  .  5  G.  W.  W.  798 
l'>9,  Status  of  tenant  and  na- 
ture of  hojding — Bengal  Tenancy  Act  (VIII  of 
1885),  ss.  1^4,  cl.  {2),  107— Civil  Procedure  Code 
(Act  XIV  of  1882),  8.  13.     During  the  preparation 
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of  a  rccord-of-righfis  of  an  estci,te  under  s.  103  of 
the  Bengal  Tenancy  Act  by  a  Settlement  Officer, 
the  landlord  put  in  a  petition  under  s.  104,  cl. 
{2),  of  the  Act  for  settlement  of  rent  of  a  certain 
tenant's  holding.  The  tenant,  notwithstanding 
the  fact  that  notice  was  served  upon  him,  did  not 
adduce  any  evidence,  and  the  Settlement  Officer 
decided  that  the  tenant  was  an  occupancy  raiyat, 
and  fixed  a  fair  and  equitable  rent  for  the 
holding.  Against  this  decision  of  the  Settlement 
Officer,  no  appeal  was  prefi^rred  to  the  Special 
Judge.  Subsequently,  a  suit  was  brought  in  the 
Civil  Court  by  the  tenant  to  have  the  class  to 
which  he  belonged  and  the  nature  of  his  holding, 
i.e.,  whether  the  rent  was  enhanceable  or  not, 
determined.  The  defence  of  the  landlord  was 
that,  having  regard  to  the  decision  of  the  Settle- 
ment Officer,  the  question  could  not  be  re-opened. 
Held,  that,  under  the  provisions  of  s.  104,  cl.  (2), 
and  s.  107  of  the  Bengal  Tenancy  Act,  the  decision  of 
the  Settlement  Officer  amounted  to  a  decree,  and  the 
matters  determined  by  that  decision  could  only  be 
ra-opened  on  an  appeal  to  the  Special  Judge.  As  no 
appeal  was  preferred,  the  decision  became  final,  and 
the  questions  decided  in  that  could  not  be  re- 
opened in  this  suit.  Dubga  Churn  Law  Vt  Ha- 
TEEN  Mandal(190])  .  I.  L.  R.  29  Gale.  252 
s.e.  6  C.  W.  ^-.238 

130. Madras  Rent  Re- 
covery Act  { VIII  of  1S65),  s.  72 — Decision  of  Rev- 
enue Court  on  terms  of  pottah — Confirmation  on 
appeal  to  District  Court — Subsequent  suit  for  rent — 
Res  judicata.  The  decision  of  a  Revenue  Court  in  a 
suit  brought  to  settle  the  terms  of  the  pottah  for  a 
certain  fasli,  that  decision  being  confirmed  on  ap- 
peal by  a  District  Court,  is  final  and  binding  in  all 
Courts  in  respect  of  rent  recoverable  for  that  fasli. 
Villiammalachiev.  Sre  Gulam  Gouse  Sahib  {Appeal 
No.  lis  of  1900,  unreported),  followed.  Vedachala 
Gramani  v.  Boomiappa  Mudaliar  (1904) 

I.  L  R.  27  Mad.  65 

131. Question  of  title 

decided  by  a  Court  of  Revenuz.  The  decision  by  a 
Court  of  Revenue  of  a  question  of  title,  though  such 
decision  was  necessary  for  the  disposal  of  the  case 
before  it,  cannot  prevent  the  same  question  being 
again  litigated  between  the  same  parties  in  a  Civil 
Court.  Dfhi  Prasad  v.  Jafar  Ali,  I.  L.  R.  3  All. 
40  ;  Husain  Shah  v.  Gopal  Rai,  I.  L.  R.  2  All.  428  ; 
Ajudhia  Prosad  v.  Sheodin,  I.  L.  R.  6  Ail.  403  ;  and 
Gomti  K'vnwar  v.  Gudri,  All.  Weekly  Notes  (1902) 
2?0,  referred  to.  Rai  Krishna  Chand  v.  Mahadeo 
Singh,  All.  Weekly  Notes  {1901)  49,  and  Subarni  v. 
Bhagwan  Khan,  I.  L.  R.  19  All.  101,  distinguished. 
Rani  Kishori  v.  Raja  Ram  (1904) 

I.  L.  E.  26  All.  468 

132.  GuiratTalukdar^s 

Act  (Bombay  Act  VI  of  l^^SS),  ss.  10.  11, 16  and  17— 
Talukdari  Settlement  Officer — Decision — Appeal — 
Second  appeal — Subsequent  suit  in  a  Court  of  com- 
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9.  COMPETENT  COVWY-^ontd. 
(c)  Revenue  Courts — concld. 

petent  jurisdiction.  Certain  proceedings,  which  ha<i 
arison  out  of  an  application  to  the  Talukdari  Settle- 
ment Officer  under  s.  11  of  the  Gujrat  Talukdars' 
Act  (Bombay  Act  VI  of  1888)  went  up  to  the  High 
Court  in  second  appeal.  Subsequently  the  same 
question  having  arisen  between  the  same  parties  in  a 
regular  suit  in  a  Court  of  competent  jurisdiction  : 
• — Held,  that  the  question  was  not  res  judicata.  A 
Talukdari  Settlement  Officer  is  not  a  Court  of  juris- 
diction competent  to  try  the  suit.  He  is  an  ad- 
ministrative officer  according  to  the  machinery  pre- 
scribed by  the  Bombay  Legislature.  "  In  consider- 
ing the  competency  of  a  Court  for  the  purpose  of 
deciding  on  a  question  of  res  judicata,''^  the  Court 
"  must  look  to  the  powers  of  the  Court  in  which  the 
suit  was  instituted,  and  not  to  the  powers  of  the 
Court  by  which  that  suit  was  decided  on  appeal." 
Toponidhee  Dhiraj  Gir  Gosain  v.  Sreeputty  Sahanee, 
I.  L.  R.  5  Calc.  832,  838,  followed.  Malubhai  v. 
Sursangji  (1905)  .         .     I.  L.  R.  30  Bonx  220 

133.  Finding  of  Rev- 
enue Court  that  there  was  no  proper  tender  of  patta 
is  not  res  judicata  in  a  civil  suit  for  rent  for  the  fasli . 
A  landlord  tendered  a  patta  tmce  to  his  tenant,  the 
second  tender  being  made  two  months  after  the'first. 
In  an  action  by  the  landlord  in  the  Revenue  Court 
to  enforce  acceptance  of  the  second  patta,  the  Rev- 
enue Court  held  that  the  second  tender  made  more 
than  a  month  after  the  first  with  a  view  to  taking 
proceedings  under  s.  9  of  the  Madras  Rent  Recovery 
Act,  was  not  legal.  In  a  suit  in  the  Civil  Court  by 
the  landlord, under  s.  7  of  the  Rent  Recovery  Act  to 
recover  rent  for  the  fasli  on  proving  the  second 
tender  :  Held,  that  the  decision  of  the  Revenue 
Court  even  if  it  amounted  to  a  decision  that  there 
was  no  proper  tender  of  patta,  would  not  operate 
as  res  judicata  as  the  Revenue  Court  had  no  juris- 
diction to  decide  the  suit  brought  in  the  Civil 
Court.  Vedachella  Gramany  v.  Boomiappa  Muda- 
liar,  I.  L.  R.  27  Mad.  65,  distinguished.  Kidambi 
Venkatachariar  v.  Lakshmi  Doss  (1907) 

1.  L.  R.  31  Mad.  62 


(d)  Crbiinal  Courts,  i 
Decision  of  Criminal  Court 


134. 

— Civil  Procedure  Code,  .1877,  s.  13 — Suit  hy 
Hindu  father  for  compensation  for  the  loss  of  his 
daughter's  services  in  consequence  of  her  abduction 
— Compensation  for  costs  of  prosecuting  abductor. 
A  Hindu  sued  for  compensation  for  the  loss  of  his 
daughter's  services  in  consequence  of  her  abduction 
by  the  defendant,  and  for  the  costs  incurred  by  him 
in  prosecuting  the  defendant  criminally  for  such 
abduction.  The  defendant  was  convicted  on  such 
prosecution.  Held,  that  the  decision  of  the  Criminal 
Court  did  not  operate  under  s.  1.3  of  Act  X  of  1877 
to  bar  the  determination  in  such  suit  of  the  question 
whether  the  defendant  had  or  had  not  abducted  the 
plaintiff 's  daughter.     Ram  Lal  v.  Tula  Ram 

I.  L.  R.  4  Aa  97 
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135.  - Conviction    in    Criminal 

case — Subsequent  civil  suit  for  damages.  The 
conviction  in  a  criminal  case  is  not  conclusive  evi- 
dence in  a  civil  suit  for  damages  in  respect  to  the 
same  act.  Bishoxath  Neogy  r.  Hxtko  Goblsd 
Neogy      .         .  5  W.  R.  27 


1H6. 


Decision  as  to  validity  of 


I 


document  in  criminal  case — Subsequent  suit  in 
Civil  Court.  A  Civil  Court  is  not  bound  by  a 
Magistrate 's  view  of  the  genuineness  of  a  document. 

NiTTYAXTrSD  St7BMAH  V.  KaSHEEXATH  XyALTTS^KAB 

5  "W.  R.  26 
JuGGTJT  MissEB  V.  Baboo  Lall  5  W.  R.  Cr.  50 
Oomanath    Roy'    Chowdhry-    t*.    Raghoonath 

Marsh,  43  :  W.  R.  F.  B.  10  :  1  Hay  75 


1. 


10.  RELIEF  NOT  GRANTED. 
Dismissal  of  suit   w^ithout 


leave   to   bring   fresh     suit — Civil    Procedure    ' 
Code,   s.   373 — Withdrawal   of   suit.     Expl.    Ill   of    i 
8.  13  of  the  Civil  Procedure  Code  contemplates  a   i 
decree  which  does  not  expressly  grant  the  relief   , 
claimed  :  the  termination  of  a  suit  by  the  plaintiff   j 
being  allowed  to  withdraw  it,  without  leave  to  bring    | 
a  fresh  one,  is  not  a  bar,  under  expl.   DI,  to  a  subse- 
quent suit  in  which  the  same  matter  is  in  issue. 
Kajuni  Kant  Roy'  v.  Ram  Nath  Chuckerbutty 
I,  L.  R.  21  Calc.  265 

2.  Refusal    to  give   relief  not 

claimed  in  plaint — Subsequent  suit  for  passession 
of  the  land  not  claimed — Civil  Procedure  Code, 
1859,  8.  2.  A  B  instituted  a  suit  against  F  jB  to 
recover  possession  of  one-half  of  a  field.  5  iV  and 
B  N,  on  their  application,  were  made  plaintiffs  in 
that  suit,  but  no  alteration  in  the  amount  either  of 
stamp  or  claim  was  made  in  the  plaint.  The  Prin- 
cipal Sudder  Ameen  awarded  to  A  B  one-fourth  of 
the  field,  and  to  S  N  and  B  X  conjointly  he  awarded 
one-fourth,  but  as  to  the  remaining  one-half  he 
passed  no  decree,  as  it  had  not  been  claimed  in  the 
plaint.  S  N  and  B  N  thereupon  filed  a  fresh  suit  to 
recover  possession  of  their  remaining  one-fourth  of 
the  field,  and  the  Principal  Sudder  Ameen  passed  a 
decree  in  their  favour.  This  decree  was  confirmed 
by  the  Joint  Judge.  Held,  that  the  decrees  of  the 
lower  Courts  were  erroneous,  and  that  the  claim  of 
the  plaintiffs  was  barred  by  the  provisions  of  s.  2  of 
the  Civil  Procedure  Code,  "but  leave  was  granted  to 
them  to  apply  to  the  Court  below  for  a  review  of 
the  decree  passed  in  the  former  suit.  Vyasrav 
Balaji  v.  Stjbhaji  Narayax  .  5  Bom.  A.  C.  173 

3.  — ; Plaint    in  former  suit,  de- 

scription   of  property  in — Variance     between 
body  of  plaint  and  schedule.     The  father  of  the  ap- 
pellant obtained  a  decree  against  G's  widow  and  his 
reversionary  heirs,  who  had  intervened  in  the  suit   i 
for  possession  of  property  mortgaged  by  the  widow.   I 
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10.  RELIEF  NOT  GRANTED— confd. 
In  the  schedule  annexed  to  the  plaint  the  mort- 
gaged  property  was  described  as  "  Mouzah  B,  usli 
with  dakhili," — ^that  is,  Mouzah  V  K  and  Mouzah 
MB, — but  in  the  body  of  the  plaint  it  was  described 
simply  as  "  Mouzah  B."  On  the  death  of  plaintiff 
in  that  suit,  the  reversionary  heirs  of  G  sued  the 
appellant  for  an  adjudication  of  their  right  to  16 
annas  of  Mouzah  M  B,  and  it  was  found  that  Mou- 
zahs  B  K  and  M  B  were  not  usli  with  dakhili,  but 
distinct  mouzahs,  and  that  the  mortgage-deed  did 
not  include  mouzah  M  B.  Held,  affirming  the  judg- 
ment of  the  High  Court.,  that  in  the  first  suit  the 
Court  was  caUed  on  to  adjudicate  upon  the  property 
as  described  in  the  body  of  the  plaint,  and  not  as 
described  in  the  schedule  annexed  thereto,  and  that 
the  question  in  the  latter  suit  was  therefore  not 
res  judicata.  Het  Naraik  SrxGH  v.  Ram  Pebshad 
SixGH 7  C.  L.  E.  404 

4. Refusal  to  decide  question 

of  title — Reference  of  party  to  another  suit.  In 
a  suit  between  A  and  B  a  question  of  title  was  raised 
and  decided  in  £'s  favour  in  the  Court  of  first  in- 
stance, but  on  appeal  the  Judge  refused  to  go  into  it, 
saying  that  B  might  bring  a  fresh  suit.  Held,  that  a 
subsequent  suit  by  B  raising  the  same  question  was 
not  barred  as  res  judicata.  Watson  v  Collector  of 
Rajshahye,  3  B.  L.  R.  P.  C.  48  :  12  W.  R.  P.  C. 
43,  cited  and  distinguished.     Emamoodeex   Show- 

DAGHT7E  V.  FcTTEH    Au       .  .         3  C,  L.  R.  447 


5. 


Suit     to     determine     issue 


left  untried  by  Judge — Fresh  suit.  A  fresh 
suit  will  not  lie  to  determine  an  issue  left  untried  by 
the  Judge.  The  plaintiff's  remedy,  where  such  is 
the  case,  should  be  by  special  appeal  to  the  High 
Court.  Juggessur  Nuxdee  v.  Chuxder  GoBrs-D 
SrxGH  ....  9  W.  R.  524 


6. 


Declaratory     decree — Civil 


Procedure  Code,  s.  13 — Maintenance  suit,  decree  in 
— Annual  payments.  A  Hindu  widow  obtained  a 
decree  in  1876  which  provided  that  she  should  receive 
future  maintenance  annually  at  a  certain  rate,  but 
did  not  specify  any  date  on  which  it  should  become 
due.  In  1887  she  filed  the  present  suit  claiming 
arrears  of  maintenance  at  the  rate  fixed  in  the  de- 
cree of  1876.  Held,  that  the  suit  did  not  lie.  Sabha- 
natha  v.  Lakshmi,  I.  L.  R.  7  Mad.  SO,  distinguished. 
Vexkaxxa  v.  Attamma  .  I.  li.  R.  12  Mad.  183 
Issue   advisedly   left    unde- 


cided in  former  suit.  In  1878  A,  as  the  auction- 
piirchaser  of  a  talukh.  suetl  3.5  persons  for  possession 
of  a  part  of  this  talukh.  In  this  suit  the  issues 
raised  were — (i)  whether  A  had  purchased  the  whole 
talukh.  or  an  8-anna  share  of  the  right,  title,  and 
interest  of  the  judgment-debtors  therein  ;  (2)  as  to 
the  correctness  of  the  boundaries  of  the  talukh  as 
given  in  the  plaint.  The  Court  held  that  A  had 
purchased  the  right,  title,  and  interest  of  the  judg- 
ment-debtors in  the  talukh,  and  as  it  appeared  that 
some  of  the  defendants  were  not  judgment-debtors, 
and  as  it  did  not  appear  what  portions  of  the 
talukh  were  held  by  the   several  defendants,  the 
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lower  Appellate  Court  dismissed  the  suit,  with 
liberty  to  the  plaintilf  to  bring  a  fresh  suit  within 
the  proper  time.  In  1880  A  brought  a  fresh  suit 
against  16  of  the  same  defendants  and  19  others 
for  possession  of  a  portion  of  the  same  talukh. 
The  issues  raised  were — (i)  whether  the  suit  was 
barred  under  s.  13  of  the  Code  ;  (ii)  whether  A  had 
purchased  the  whole  or  a  portion  of  the  talukh  ; 
(iii)  whether  the  defendants  were  in  possession  of 
all  the  disputed  land,  and,  if  not,  what  portions 
of  the  talukh  were  held  by  the  several  defend- 
ants ;  (iv)  as  to  the  correctness  of  the  boundaries 
of  the  talukh.  The  Munsif  held  that  the  suit 
was  not  barred,  and  on  the  merits  gave  A  a 
decree.  The  Subordinate  Judge  held  that  the  suit 
was  barred,  and  refused  to  go  into  the  merits. 
Held,  that  the  question  whether  A  had  purchased 
the  whole  or  only  a  portion  of  the  talukh  was  res 
judicata,  but  that  the  question  as  to  what  lands 
A  was  entitled  to  by  virtue  of  his  purchase 
having  been  left  undecided  in  the  former  suit,  A  was 
entitled  to  a  decision  on  that  point.  Ram  Charan 
Btjhaedar  v.  Reazuddin  .  I.  L.  R.  10  Calc.  856 


8. 


Judgment    in    former    suit 


appealed  from — Stay  of  execution  pending  ap- 
peal— Review.  Held,  that  a  former  judgment  by  a 
Court  of  competent  jurisdiction  upon  the  same  cause 
of  action  was  conclusive  between  the  same  parties  in 
a  subsequent  suit  brought  in  another  Court,  not- 
withstanding the  pendency  of  an  appeal  against  it ; 
but  that  the  Judge  passing  a  decree  in  the  subse- 
quent suit  might,  upon  application  made  to  him  and 
security  being  given,  stay  the  execution  of  it  until 
the  appeal  in  the  former  suit  was  decided,  and  might, 
if  the  decree  in  the  former  suit  was  reversed,  en- 
tertain an  apphcation  for  the  review  of  his  own  deci- 
sion in  the  subsequent  suit.  Btjlkiram  Nathtj- 
ram  v.  Gujarat  Mercantile  Associatigh' 

4  Bom,  A.  C.  81 


9. 


Affirming      judgment        in 


special  appeal — Affirmation  in  general  terms  by 
rejecting  appeal.  In  a  special  appeal  the  general 
affirmation  of  a  judgment  can  only  refer  to  the 
p  ints  raised  by  the  appellant,  the  rejection  of  the 
appeal  not  necessarily  affirming  the  other  findings  of 
fact  or  law  incidentally  arrived  at  by  the  lower 
Appellate  Court.     Ahmed  Hossein  v.  Bandee 

15  W.  R.  91 


10. 


Decision  on  issue  not  after- 


■wards  appealed  from — Preliminary  issue.  The 
decision  of  an  Appellate  Court,  on  a  preliminary 
issue  of  fact,  which  was  not  at  the  time  appealed 
against,  and  which  on  a  subsequent  special  appeal 
was  not  altered  or  noticed  by  the  Special  Appellate 
Court,  is  conclusive  between  the  parties,  and  the 
issue  determined  cannot  be  re-opened  on  a  second 
special  appeal.  Subhanji  bin  Bahirji  v.  Bhavan- 
EAv  BiK  Anandrav     ...        1  Bom.  173 


11. 


Omission  to  appeal  against 


adverse  decision  in  one  suit — Civil   Procedure 
Code  (Act  XIV  of  1882),  s.  13— Effect  of  omission 


ES  JUDICATA— conW. 
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on  decision  in  appeal  in  another.  The  decision 
of  an  issue  in  one  of  two  suits  tried  together,  which  is 
not  appealed  against,  cannot  be  treated  as  res  judi- 
cata so  far  as  the  same  issue  is  concerned  in  an 
appeal  from  the  decision  in  the  other  suit.  A,  a 
ticcadar,  sued  B  for  rent  in  respect  of  a  holding  in 
the  ticca.  In  that  suit  B  pleaded  that  he  was  a 
partner  of  A  in  the  ticca  transaction,  and  that  no 
rent  Mas  due  from  him  in  consequence  thereof.  B 
then  sued  A  for  an  account  of  the  partnership  in  the- 
same  transaction,  and  A  in  that  suit  denied  the 
partnership.  Both  suits  were  heard  together  by 
the  Munsif,  who  held  A  was  not  a  partner.  B 
appealed  against  the  judgment  and  decree  in  the 
account-suit,  but  did  not  appeal  against  that  in  the 
rent-suit.  It  was  contended  on  the  appeal  that  the 
question  as  to  whether  A  was  or  was  not  a  partner 
was  res  judicata,  by  reason  of  the  decision  in  the 
rent-suit  not  being  appealed  against  and  having 
become  binding.  Hdd,  that  s.  13  of  the  Code  of 
Civil  Procedure  did  not  apply,  and  that  the  question 
was  not  res  judicata.  There  was  no  bar  at  the 
time  the  issue  was  tried  and  decided  by  the  Munsif, 
and  the  Appellate  Court  was  bound  to  decide  the 
appeal  upon  the  evidence.  Abdul  Majid  v.  Jew 
Naraln  Mahio      .         .       I.  L.  R.  16  Calc.  233 


12. 


Suit  for  possession  and 


mesne  profits — Civil  Procedure  Code  (Act  XIV 
of  1882),  ss.  13,211,244 — Decree  for  possession  and 
mesne  profits  up  to  date  of  suit — Separate  suit  for 
subsequent  mesne  profits.  In  a  suit  for  recovery  of 
possession  and  mesne  profits,  the  Court  has  power 
under  s.  211  of  the  Civil  Procedure  Code  either  to 
award  mesne  profits  up  to  the  date  of  the  institution 
of  the  suit  or  up  to  the  date  of  deUvery  of  posse  sion. 
And  where  a  decree  for  possession  is  silent  as  regards 
mesne  profits  which  have  accrued  between  the  date 
of  the  institution  of  the  suit  and  delivery  of  posses- 
sion, a  separate  suit  will  lie  for  such  subsequent 
mesne  profits,  ss.  13  and  244  of  the  Code  being 
no  bar  to  it.  Sadasiva  Pillai  v.  Ramalinga  Pillai, 
L.  R.  2  I.  A.  219  :  15  B.  L.  R.  383  ;  Fakharuddin 
Mahomed  Ashan  Chowdhry  v.  Official  Trustee  of 
Bengal,  L.  R.  8  I.  A.  197  :  I.  L.  R.  8  Calc.  178  ; 
Byjnath  Pershad  v.  Badhoo  Singh,  10  W.  R.  486  ; 
Pratap  Chandra  Burua  v.  Swarnamayi,  4  B.  L.  R. 
F.  B.  113  :  13  W.  R.  F.  B.  15  ;  and  Haramohini 
Chowdhrani  v.  Dhanmani  Chowdhrani,  1  B.  L.  R. 
A.  C.  138,  referred  to.  Mon  Mohun  Sirkar  v. 
Secretary  of  State  for  India 

I.  L.  R.  17  Calc.  968 


13. 


Civil    Procedure 


Code,  ss.  13,  211,  244 — Claim  as  to  which  judgment 
is  silent — MeJine  profts  subsequent  to  suit.  In  a 
Fuit  for  t'  e  p  rtitif  n  of  the  zami  dari,  t'  e  p'aintiffs 
asked  (inter  alia)  for  "  ten  years'  past  profits  and 
for  subsequent  profits."  The  Judge  passed  a  decree 
for  partition,  in  which  mesne  profits  for  three 
years  prior  to  the  suit  were  decreed  to  the  plaintiffs, 
but  his  judgment  and  decree  were  silent  with  regard 
to  the  subsequent  profits  claimed  in  the  plaint.  The 
defendant   appealed  against  the   decree,   and  the 
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plaintiffs  preferred  a  memorandum  of  objections 
against  part  of  it,  but  did  not  object  to  it  so  far  as 
it  omitted  to  provide  for  subsequent  mesne  profits. 
The  plaintiffs  instituted  the  present  suit  to  recover 
from  the  defendants  mesne  profits  from  the  date 
of  the  above  suit.  Held,  that  the  plaintiffs'  claim 
so  far  as  concerned  mesne  profits,  accrued  since  the 
decree  in  the  former  suit  was  not  res  judicata,  and 
the  suit  to  that  extent  was  not  precluded  by  the  Civil 
Procedure  Code,  s.  13.  Ramabhadra  v.  Jagan- 
NATHA        .         .         .         I.  L.  R  14  Mad,  328 


14. 


Ex   parte   decree 


for  possession  without  menticn  of  viesne  profits 
Subsequent  suit  for  same  mesne  profits  and  for 
rubsequent  mesne  profits — Civil  Procedure  Code 
{Ad  XIV  of  1882),  s.  13.  A  suit  was  instituted 
for  recovery  of  possession  and  for  mesne  profits. 
An  ex  parte  decree  for  possession  only  was  made, 
but  that  decree  was  silent  as  regarded  the  mesne 
profits.  Subsequently  a  second  suit  was  instituted 
for  the  same  mesne  profits  as  well  as  for  mesne 
profits  for  a  subsequent  period.  Held,  that  the  claim 
for  mesne  profits  prior  to  the  institution  of  the  first 
suit  was  barred  under  s.  13  of  the  Civil  Proce- 
dure Code.  JiBAX  Das  Oswal  t-.  Dttrga  Pershad 
Adhikari      .         .         .     I.  L.  R.  21  Calc.  252 


15. 


Civil  Procedure 


Code,  8.  13,  expl.  Ill — Suit  for  possession  of  land 
and  mesne  profits  past  and  future — Future  mesne 
profits  not  granted — Subsequent  suit  for  such  future 
mesne  profits.  Hed,  that,  where  a  suit  has  been 
brought  for  possession  of  immoveable  property  and 
for  mesne  profits  both  before  and  after  suit,  the  mere 
omission  of  the  Court  to  adjudicate  upon  the  claim 
for  future  mesne  profits  will  not,  by  reason  of  s.  13, 
expl.  Ill,  of  the  Code  of  Civil  Procedure,  operate 
as  a  bar  to  a  subsequent  suit  for  mesne  profits  ac- 
cruing due  after  the  institution  of  the  former  suit. 
Mon  Mohun  Sirkar  v.  Secretary  of  State  for  India, 
I.  L.B.17  Calc.  968,  followed.  Jiban  Das  Oswal  v. 
Durga  Pershad  Adhikari,  I.  L.  R.  21  Calc.  252  ; 
Pratap  Chandra  Burua  v.  Swamumayi,  4  B.  L.  B. 
A.  C.  113  ;  Julius  v.  Bishop  of  Oxford,  L.  B.  5  Ap. 
Cos.  214  ;  In  re  Baker,  L.  B.  44  Ch.  D.  262  ;  Bhivrav 
v.  Sitaram,  I.  L.  B.  19  Bom.  532 ;  and  Thyila 
Kandi  Ummaiha  v.  Thyila  Kandi  Cheria  Kunhamed, 
I.  L.  B.  4  Mad.  30^,  referred  to.  Bamabhadra  v. 
Jagannatha,  I.  L.  B.  14  Mad.  328,  discussed. 
Narain  Das  v.  Khan  Singh,  AU.  Weekly  Notes  (1884) 
159,  overruled.  Ram  Dayal  v.  ilADAN  Mohak 
Lal     .         .         .         .  I.  L.  R.  21  All.  42J5 


16. 


Dismissal    of   application 


to  set  aside  ex  parte  decree  and  sale  in  exe- 
cution on  ground  of  fr&nd— Bight  to  bring  mit 
for  same   purpose   without  appealing  against  order. 
— Effect    of    not    appealing    against    an    appealable 
order— Civil   Procedure    Code,    1882,    ss.    13,    108, 
244,  artd  311.     The  plaintiff,  having  applied  unsue-    i 
cessfully  under  ss.  108  and  311  of  the  Civil  Proce-    | 
dure  C(  de  to  set  aside  an  ex  parte  decree  against    I 
him  and  the  sale  of  his  property  in  execution  there   I 
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of  on  the  ground  of  fraud,  and  without  preferring 
an  appeal  against  the  order  rejecting  his  said  appli- 
cation  under  s.  108  of  the  Code,  instituted  this 
s\iit  praying  for  the  same  relief.  The  Subordinate 
Judge  dismissed  the  suit  as  not  maintainable. 
Held,  that  such  a  suit  w£is  maintainable,  and  that 
ss.  13  and  244  of  the  Civil  Procedure  Code  were  no 
bar  thereto.  The  facts  that  his  application  under 
s.  108  was  unsuccessful,  and  that  he  did  not  appeal 
against  the  order  rejecting  that  apphcation,  did  not 
disentitle  him  from  prosecuting  his  remedy  by  suit 
on  tl  e  ground  of  fraud.  Aad  I  Maz  .mdar  v.  Maho- 
med Gozi  Chcncdhry,  I.  L.  B.  21  Calc.  605,  approved. 
Held,  also,  that,  when  there  is  an  apjDeal  against 
a  decision,  the  effect  of  not  appealing  is  that  the 
deci.=iion  holds  good  for  what  it  is  worth  ;  so  far 
as  concerns  anj'  other  modes  of  relief  available, 
the  person  not  appealing  is  in  no  worse  position 
than  if  he  had  appealed  and  failed.  Baj  Kishen 
Mocker jee  v.  Modhoo  Soodun  Mundle,  17  W.  B. 
413.  distinguished.  Prax  Xath  Roy  v.  Mohxsh 
Cha>'dra  Moitra         .         I.  L.  R.  24  Caic.  546 

17. Dismissal    of    application 

to  set  aside  ex  parte  decree  as  barred  by- 
limitation— 5«('<  to  set  aside  as  obtained  by 
fraud — Civil  Procedure  Code,  18SJ,  s.  ISO  and 
s.  13.  An  ex  parte  decree  was  passed  against  a  de- 
fendant. The  defendant  judgment-debtor  applied 
under  s.  108  of  the  Code  of  Civil  Procedure  to  have 
such  ex  parte  decree  set  aside,  but  his  application 
was  dismissed  as  barred  by  limitation.  Held,  that 
the  defendant  was  not  thereafter  precluded  from 
bringing  a  suit  to  set  aside  the  ex  parte  decree  as 
having  been  obtained  bv  fr^ud.  Pran  Xath  Boy  v. 
Mohesh  Chandra  Moitra,  I.  L.  B.  24  Calc.  546,  fol- 
lowed.    Dwarka  Prasad  f.  LACHHOMAy  Das 

L  L.  B.  21  AIL  289 


18. 


Point  decided  by  lo"wer 


Cotirt,  but  not  dealt  with  on  appeal — Issue 
as  to  enhancement  of  rent — Subsequent  suit  for 
enhancement.  In  a  suit  for  enhancement  of  rent, 
the  Munsvf  found  that  the  service  of  notice  was 
sufficient,  but  that  the  rent  could  not  be  enhanced. 
On  appeal,  the  District  Judge  found  that  the  ser- 
vice was  insufficient,  and  dismissed  the  suit,  ex- 
pressly declining  to  consider  the  question  whether 
the  rent  was  enhanceable.  In  a  subsequent  suit 
for  enhancement  by  the  same  plaintiff  against  the 
same  defendant,  the  Munsif  f oimd  that  no  sufficient 
ground  for  enhancement  had  been  made  out,  and 
dismissed  the  suit.  On  appeal,  the  District  Judge 
agreed  viith  the  Munsif  on  this  point,  and  held  also 
that  the  decision  of  the  Munsif  in  the  first  suit, 
that  the  rent  could  not  be  enhanced,  was  res 
judicata.  Held,  that,  where  the  decision  of  a 
lower  Court  is  appealed  to  a  superior  tribunal, 
which  for  any  reason  does  not  think  fit  to  decide  the 
matter,  the  question  is  left  open,  and  is  not  re« 
jidicata.    Chxtndeb  Coomab  Mitieb  r.   Sib  Sux- 

DARI  DaSSEE 

I.  Ii.  R.  8  Calc.  631 :  11  C.  L.  E.  22 
15  R  2 
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19. 


Effect  of  appealing  against 


a  judgment — Civil  Procedure  Codes  {Act  VIII 
of  IS  9,  s.  2  ;  Act  X  of  1877,  s.  13,  expl.  4)— Title 
— Trespass — Damages.  When  the  judgment  of  a 
Court  of  first  instance  upon  a  particular  issue  is 
appealed  against,  that  judgment  ceases  to  be  res 
judicata,  and  becomes  res  sub  judice  ;  and  if  the 
Appellate  Court  declines  to  decide  that  issue,  and 
disposes  of  the  case  on  other  grounds,  the  judg- 
ment of  the  first  Court  upon  that  issue  is  no  more 
a  bar  to  a  future  suit  than  it  would  be  if  that  judg- 
ment had  been  reversed  by  the  Court  of  Appeal. 
NiLVARTj  V.  NiLVARTj       .         I.  L.  R.  6  Bom,  110 


20. 


Effect     of  judg- 


21. 


Decision  on  a  point  of  la"W 


Same  case  on  review 


22. 


mejit  pending  appeal — Dismissal  of  appeal  for  want 
of  prosecution.  The  plaintiff  sued  to  recover  two 
villages  from  the  defendants,  claiming  title  from  C, 
the  purchaser.  The  first  defendant  alleged  that  her 
husband,  not  C,  was  the  purchaser.  This  question 
was  determined  in  a  former  suit,  in  which  the  pre- 
sent first  defendant  was  plaintiff,  and  the  present 
plaintiff  defendant,  in  favour  of  the  present  plaintiff 
by  the  Civil  Judge  and  the  decision  was  confirmed 
on  appeal  by  the  Sudder  Court.  An  appeal  to  Her 
Majesty  in  Council  was  dismissed  for  want  of  prose- 
cution. Held,  that  the  matter  in  issue  was  res 
judicata.  Quaere  :  Whether  the  former  judgment 
could  be  deemed  conclusive  whilst  an  appeal  was 
pending.  Karkarlapttdi  Stjriyanarayanaraztj 
Gartj  v.  Chellamkuri  Chellamma  .  5  Mad.  176 


subsequently  disapproved  of  by  a  Full 
Bench — Suit  as  to  same  subject-matter.  Where  a 
Division  Bench  of  the  High  Court  decided,  as  a  point 
of  law,  that  a  property  had  not  passed  under  a  cer- 
tain deed  of  sale,  and  subsequently  the  decision  on 
that  point  of  law  was  in  another  cas?  disapproved  of 
by  a  Full  Bench,  the  decision  of  the  Division  Bench 
(where  the  same  plaintiff  has  again  sued  to  recover 
the  same  property,  relying  on  the  same  deed  of  sale) 
is  no  less  a  res  judicata  because  it  may  have  been 
founded  on  an  erroneous  view  of  the  law,  or  a  view 
of  the  law  which  a  Full  Bench  has  subsequently  dis- 
approved.     GOWRI  KOER  V.  AUDH  KOER 

I.  L.  R.  10  Calc.  1087 

Followed    in    Rai    Chtjrx    Ghose    v.    Kumttd 
MoHON  Dtjtta  Chaudhttri       .     1  C.  W.  "N.  687 


I.  L.  R.  25  Calc.  571 
2  C.  W.  N.  297 


Application    in    execution 

for  two  reliefs — Civil  Procedure  Code  {Act  XIV 
of  1882),  s.  13,  expln.  Ill— Order  passed  granting 
one  relief  and  making  no  reference  to  the  other — 
Subsequent  application  for  the  other  relief,  power 
of  Court  to  grant.  A  decree  awarded  a  plaintiff 
possession  of  land,  together  with  mesne  profits. 
Plaintiff  subsequently  applied,  in  execution,  for 
delivery  of  the  land,  and  for  the  mesne  profits. 
The  Court  passed  an  order  on  this  application,  di- 
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recting  plaintiff  to  be  put  into  possession  of  the  land, 
but  making  no  reference  whatever  to  the  mesne 
profits.  Plaintiff  subsequently  made  another 
application  for  mesne  profits,  when  it  was  contended 
that,  inasmuch  as  the  prayer  for  mesne  profits 
had  not  been  granted  when  the  previous  applica- 
tion was  dealt  with,  it  must  be  taken  that  the 
application  for  mesne  profits  had  been  refused, 
and  that  the  matter  was  consequently  res  judicata. 
Held,  that  the  application  was  not  barred,  and  that 
the  law  of  res  judicata,  as  laid  down  in  expln.  , 
III  to  s.  13  of  the  Code  of  Civil  Procedure,  had 
no  application  to  the  case.  Nityananda  Gantayet 
V.  Gajapati  Vastjdeva  Devtt  (1901) 

I.  L.  R.  24  Mad.  681 

23. Prior  mortgage,   omission 

to  plead  as  a  defence  in  a  former  mortgage 

au.it— Civil  Procedure  Code  {Act  XIV  of  1882),  s.  13, 
expln.  II — Mortgage  suit— Transfer  of  Property  Act 
{IV  of  1882),  s.  85.  If  a  prior  mortgagee  is  made  a 
party  to  a  suit  brought  by  a  subsequent  mortgagee 
on  a  mortgage-bond  of  certain  property,  but  omits 
to  enter  appearance  and  set  up  his  prior  right  and 
claim  that  he  should  be  paid  off  or  that  the  property 
should  be  sold  subject  to  his  mortgage,  his  mortgage 
lien  must  be  deemed  to  be  extinguished.  A  suit  sub- 
sequently brought  by  him  or  his  heirs  on  his  mort- 
gage, is  barred  by  expln.  II  of  s.  13  of  the  Civil  Pro- 
cedure Code.  Sri  Gopal  v.  Pirthi  Singh,  I.  L.  R. 
24  All.  429  :  L.  R.  29  I.  A.  118.  Gopal  Lal  v. 
Bekarsi  Pershab  Chowdhttry  (1904) 

I.  Ii.  R.  31  Calc.  428 

24.  Taking    money  decree   on 

mortgage — Causes  of  action — Suit  on  mortgage 
— Refusal  of  relief — Relief  claimed,  but  not  granted 
— Second  stiit  for  sale — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  13,  Expln.  {3).  Where  a  mort- 
gagee had  previously  instituted  a  suit  to  enforce 
his  security  and  was  content  in  that  suit  to  take 
merely  a  money  decree,  but  failed  to  obtain  satis- 
faction of  the  decree  : — Held,  that  having  regard 
to  s.  13,  expln.  (3)  of  the  Code  of  Civil  Pro- 
cedure, the  decree  operated  as  res  judicata,  and  he 
was  not  entitled  to  bring  another  suit  to  realize  the 
debt  by  the  sale  of  the  mortgaged  property.  Jon- 
wenjoy  Mul'ick  v.  Dossmoneii  Dossee,  1.  L.  R.  7 
Calc.  714,  and  Rajkishore  Shaha  v.  Bhadoo  Noshoo. 
I.  L.  R.  7  Calc.  78,  distinguished.  Shibtj  Beba  v. 
Chandra  Mohttn  Jana  (1906) 

I.  Ij.  R.  33  Calc.  849 


11.  PRIVATE  RIGHTS. 

1. Prescriptive  right — Civil 

Procedure  Code  {Act  X  of  1877),  s.  13,  expln.  5. 
Expln.  5  of  s.  13  of  Act  X  of  1877  only  applies 
to  cases  where  several  different  persons  claim  an 
easement  or  other  right  under  one  common  title, 
— as,  for  instance, where  the  inhabitants  of  a  village 
claim  by  custom  a  right  of  pasturage  over  the  same 
tract  of  land,  or  to  take  water  from  the  same 
spring  or  well.     Where  therefore  A,  in  defending 
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EES  JUDICATA— conW. 

11.  PRIVATE  RIGHTS-confef. 

a  suit  brought  against  him  by  B  to  have  it  declared 
that  he  had  a  right  to  build  a  wall  across  a  drain,  set 
up  a  prescriptive  right  to  use  the  drain,  and  it  was 
decided  that  no  such  prescriptive  right  existed  in  A, 
and  subsequently  C  brought  a  suit  against  B,  claim- 
ing to  use  the  same  drain  as  an  easement,  and  asking 
for  the  removal  of  the  wall  in  question  in  the  former 
suit,  and  B  set  up  the  judgment  in  the  suit  between 
himself  and  ^  as  a  bar  to  the  suit : — Held,  that  the 
right  claimed  by  C,  not  being  one  which  he  and 
other  inhabitants  of  the  neighbourhood  claimed 
under  one  common  title,  but  a  prescriptive  right 
which  he  claimed  individually  in  respect  of  his  own 
house  and  premises  and  depending  upon  the  length 
of  time  he  had  used  the  right,  was  a  separatee  claim , 
and  that  the  judgment  in  the  suit  between  B  and  A 
did  not  operate  as  a  bar  to  his  suit.  Kaoshuxkitr 
Doss  17.  GopAL  Chttsder  Dutt 

I.  li.  K.  6  Caic.  49  :  6  C.  L.  R  543 

2. Bight   to    use    of 

tenter — Decision  in  former  suit.  A  decision  in  a 
former  case,  in  which  a  mere  question  as  to  the  use 
of  the  water  in  a  water-course  arose,  cannot  operate 
as  res  judicata  in  a  subsequent  case,  in  which  the 
subject-matter  is  whether  the  defendants  have  the 
right  of  throwing  up  an  embankment  and  obstruct- 
ing the  water-way.  Mr>"MOHUN  Singh  v.  Amrit- 
nathChowdhry'.         .         .     W.K.  1864,167 


3. 


Civil  Procedure 


Code,  1859,  s.  2 — Suit  on  same  cause  of  action — Suit 
to  obtain  right  of  way.  Where  a  suit  for  right  of 
way  was  once  thrown  out  on  the  specific  ground  that 
according  to  plaintiff's  own  statement,  the  road  in 
suit  was  a  public  one,  and  that  the  Court  had  no 
jurisdiction  : — Held,  that,  as  the  real  cause  of  action 
— ^namely,  the  obstruction  of  the  road — was  not 
decided  in  the  first  trial,  s.  2  of  the  Code  of  Civil 
Procedure  did  not  bar  a  second  suit  for  the  removal 
of  the  obstruction.  Nttbeem  Mundle  v.  Boramdy 
Sirdar 25  W,  R.  208 

4.  Right  to  fees  for  heredi- 
tary services — Decision  in  former  suit.  In  an 
action  to  recover  fees  claimed  for  services  as  an 
hereditary  family  and  village  priest,  it  appeared 
that  a  deceased  brother  of  the  plaintiff  had  recovered 
judgment  against  one  of  the  defendants  and  others 
in  an  action  for  similar  fees.  Held,  that  the  former 
judgment  was  not  conclusive  in  favour  of  the 
plaintiff,  nor  as  against  a  brother  of  one  of  the 
original  defendants.  Krishxambhat  bts  Shivram- 

BHAT    V.    LaKSHTJMANBHAT    BIX    GaSESHBHAT 

1  Bom.  141 
Bight   to    receive    honours 


as  priest  of  temple — Right  decided  in  former 
suit.  Plaintiff  sued  to  establish  his  right  to  receive 
certain  honours  in  a  temple  as  appertaining  to  his 
office  of  officiating  priest  of  the  temple,  and  to  re- 
cover damages  for  the  invasion  of  his  right.  In  a 
former  suit  between  the  predecessor  and  the  plaint- 
iff and  the  first  defendant,  the  claim  to  sit  at  the 
right  aide  of  the  idol  at  festivals  was  admitted,  but 


RES  JUDICATA— concW. 

11.  PRIVATE  RIGHTS— concW. 
the  right  to  receive  a  cake  on  the  same  occasion  was 
disallowed.  Held,  that  the  claim  of  the  plaintiff, 
BO  far  as  it  sought  to  establish  the  plaintiff's  right, 
was  res  judicata.  Archakam  Srixivasa  Diksha- 
TULxr  V.  Udayaoiry  Axantha  Charltj 

4  Mad.  349 

6.  Eight  to  water  for  irriga- 
tion—CiVi7  Procedure  Code,  1882,  s.  13n,  expl.  5. 
In  1881  A  sued  B,  C,  and  others  for  damages 
for  the  loss  of  his  crops  by  the  diversion  of  a  water- 
channel  by  the  defendants.  A  claimed  a  right  com- 
mon to  himself  and  other  raiyats  of  his  village  to 
use  the  water  during  the  day-time  under  an  arrange- 
ment by  which  B,  C,  and  the  other  defendantsin 
the  suit  were  entitled  to  use  the  water  during  the 
night  time.  In  1882  A  and  four  other  raiyats,  not 
parties  to  the  former  suit,  sued  B,  C,  and  thirteen 
others,  not  parties  to  the  former  suit,  for  a  decree 
declaring  that  the  plaintiffs  were  entitled  to  the 
exclusive  use  of  the  water  in  the  channel  by  day. 
The  lower  Courts  held  that  the  suit  was  barred  by 
s.  13  of  the  Code  of  Civil  Procedure.  Held,  that,  as 
between  the  plaintiffs  other  than  A  and  the  defend- 
ants and  as  between  A  and  the  defendants  other 
than  B  and  C,  the  suit  was  not  barred  by  s.  13  of 
the  Code  of  Civil  Procedure.  Thaxakoti  v.  ilu- 
ntappa    .         .         .  I.  Ij.  R.  8  Mad.  496 

RES  MTTLLIUS. 

See  CRDrDfAL  Misappropriation. 

I.  L.  R.  11  Mad.  145 
See  Stolen    Property,  Offences  relat- 
ing TO  .       I.  Ii.  R.  11  Mad.  145 
I.  L.  R.  8  All.  51 
I.  Ii.  R.  9  Ail.  348 
See  Theft        .       I.  L,  R.  17  Calc.  852 
RESPONDENT. 

See  Civil  Procedttre  Code,  1882,  s.  368- 

8  C.  W.  N.  442 
See     Costs — Special     Cases — Respond- 
ents. 

See  Mesne  Profits. 

I.  Ii.  R.  33  Calc.  329 

See  Parties — Adding  Parties  to  StriTS 

— R  espondents. 
See  Parties — Substitution  of  Parties 

— Respondents. 
See  Religious  Endowments  Act,  s.  5. 

8  C.  W.  N.  404 
assent  of — 

.See  Appeal  to  Privy  Council — Cases  m 
WHICH  AN  Appeal  lies  or  not — 
Substantial  Question  of  Law. 

5  C.  W.  N.  193 
cost  of — 

See  Privy  Coxtncil,  Practice  of — Costs. 

9  B.  L.  R.  460 
11  B.  L.  R.  158 

L  L.  R.  25  Calc.  187 

Ii.  R.  24  I.  A.  191 

I.  Ii.  E.  21  AU.  496  :  L.  R.  26  I.  A,  58 
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. .  death,  of — 

See  Abatement  of  StriT — Appeals. 

I.  L.  B.  23  AIL  22 
I.  li.  B.  26  Bom.  203 

See  Privy  Coukcil,  Practice  of — 
Death  of  Party  on  Record. 

I.  Ii.  B.  19  Calc.  513 
L.  B.  19  I.  A.  108 

death  of,  pending  appeal — 

See  Limitation  .  I.  L.  B.  34  Calc.  1020 

not  appearing  in  lower  Court — 

See  Practice — Civil  Cases — Appeal. 

I.  L.  B.  3  Calc.  228 
notice  to — 

See   Privy   CouNcn.,    Practice   of   Re- 
hearing   .         .  I.  L.  B.  19  All.  209 
L.  B.  24  I.  A.  49 
objections  by — 

See  Appeal — Objections  by  Respon- 
dent. 

See  Appellate  Coubt — Objections  taxen 
FOR  first  time  on  appeal. 

See  Limitation  Act,  1877,  s.  5. 

I.  L.  B.  16  Bom.  249 

See  Practice — Civil  Casb.s — Appeal. 

See  Privy  Council,  Practice  of — Prac- 
tice as  to  Objections. 

■withdra'wral  of,  from  appeal — 


See  Insolvency  Act,  s.  73. 

I.  Ii.  B.  14  Bom.  189 

BESTITUTION. 

See  Civil  Procedure  Code,  1882,  ss.  244, 
583       .         .      I.  L.  B.  33  Calc.  857 

Set  Civil  Procedure  Code,  1882,  s.  583. 
12  C.  W.  N,  642 

EESTITUTION  OF  CONJUGAL  BIGHTS. 

See  Burma  Civil  Courts  Act,  1875,  s.  49. 
I.  L.  B.  13  Calc.  232 

SeeC  iVTL  Procedure  Code,  1882,  ss.  258, 
260  (1859,  s.  200). 

I.  Ii.  B.  1  All.  501 
1  Ind.  Jur.  N.  S.  101 
11  Moo.  I  A.  551 
See  Hindu  Law — Husband  and  wife. 

I.  L.  B.  28  Calc.  751 

See  Hindu  Law — Marriage — Restraint 
on,  or  Dissolution  of,  Marriage. 

I.  L.  B,  3  Caic.  305 

See   Hindu   Law — Marriage — Validity 

OR  OLHERWISE  OF  MARRIAGES. 

I.  L.  B  17  Bom.  400 

See  Jurisdiction — Causes  op  Jurisdic- 
tion— Cause  of  Action — Restitution 
OF  Conjugal  Rights. 

I.  L.  E.  18  Bom.  316 


BESTITUTION  OF  CON-JUGAL  BIGHTS 

— conid. 

See  Limitation  Act,  1877,  s.  23. 

I  L.  B.  16  Bom.  714,  715  note 

I.  L.  B.  13  All.  126 

I.  L.  B.  23  Bom.  307 

See  Limitation  Act,  1877,  Sen.  II,  Art. 

35  .         .  I    L.  B.  25  Bom.  644 

I.  Ii.  B.  23  Bom.  307 

See  Mahomedan  Law — Dower. 

I.  Ii.  B.  1  AL.  483 

I.  L.  B.  2  All.  831 

I.  Ii.  B.  8  Ad.  149 

I.  Ii.  R.  11  Mad.  327 

I.  L.  B.  30  Bom.  122 

See  Mahomedan  Law — Restitution  op 
Conjugal  Righ  )  s. 

See  Marriage      .   I.  L.  B.  12  Calc.  706 

See  Parsis        .     I.  L.  B.  23  Bom.  279 

See  Valuation  of  Suit — Suits. 

I.  L.  B.  13  Calc.  232 
I.  Ii.  B.  18  Calc.  378 

second  suit  for — 


See  Res  Judicata — Cause  of  Action. 

I.  Ii.  B.  18  Bom.  327 

1.   Bight  of  suit — Jurisdiction  of 

Civil  Court — Suit  by  husband  against  wife  for  res- 
titution of  conjugal  rights.  A  suit  by  husband, 
against  wife  for  restitution  of  conjugal  rights  will 
lie  in  the  Civil  Courts.  Jhotun  Beebee  v.  Ameer 
Chand       .         .         .         1  Inrl.  Jur.  N.  S.  317 

s.c.  Chotun  Bebee  v.  Ameer  Chund 

6  "W.  B.  105 


2. 


Suit     to     recover 


fosse^sion  of  wife.  Held,  that  a  suit  by  a  husband 
to  recover  possession  of  the  person  of  his  wife  will  lie 
HuR  Sookha  v.  Poorun  .         .      2  Agra  115 

(CorUra)  Melaram  Nudial  v.   Thanooram   Ba- 
Mu^    .  .         .         .         .     9  W.  B.  552 

3. Parsis — Ecclesiastical    law.     A 


suit  for  the  restitution  of  conjugal  rights,  which 
is  strictly  an  ecclesiastical  proceeding  cannot,  con- 
sistently with  the  principles  and  rules  of  ecclesias- 
tical law,  be  applied  to  parties  who  profess  the 
Parsi  religion.  Ardasev  Cursetjee  v.  Peroze- 
boye     .      6  Moo.  I.  A.  348  :  4  W.  B.  P.  C.  91 

Suit  for  restitution  by  Ma- 


homedan before  payment  of  dower.  A  suit 
will  not  lie  by  a  Mahomedan  to  enforce  the  return 
of  his  wife  to  his  house,  even  after  consumma- 
tion with  consent,  until  her  dower  (prompt)  has 
been  paid.  Abdool  Shukkoar  v.  Rahbem-oon- 
nissa 6  N.  W.  94 

Suit  by  Mahome- 


dan husband  against  wife — Procedure — Beng.  Reg. 
IV  of  1793,  s.  15.  A  Mahomedan  husband  may 
institute  a  suit  in  the  Civil  Courts  of  India  to  enforce 
his  marital  rights  by  compelling  his  wife  against  her 
will  to  return  to  cohabitation  with  him,  and  such 
suit  must,  under  the  imperative  words  of  s.   15, 
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BESTITUTION  OF  CONJTJGAIj  EIGHTS 

— contd. 
Regulation  IV  of  1793,  and  the  nature  of  the  thing 
be  determined  according  to  the  principles  of  Ma- 
homedan  law.  Jtjdoonath  Bose  v.  Sht:msoonissa 
Begum.  Buzlook  Rxtheem  v.  Shumsoonissa 
Begum      .  8  W.  R.  P.  C.  3  .  11  Moo.  I.  A.  551 


6. 


—  Hindu  husband,  convert  to 


Christianity.  A  Hindu  husband  who  has  been 
repudiated  by  his  wife  on  his  conversion  to  Chris- 
tianity cannot  sue  for  the  restitution  of  conjugal 
society.     Muchoo  v.  Aezoox  Sahoo 

5  W.  R.  235 

7.      Mahomedan    converted    to 

Christianity.  Semble  .  That  where  persons  of 
Mahomedan  faith  are  married  according  to  the 
ilahomedan  law,  and  either  party  becomes  a  con- 
vert to  Christianity,  a  claim  for  restitution  of  conju- 
gal rights  cannot  be  supported.  Zuburdust  Kexs 
I'.  His  Wife     .         .         .         .         2  N.  W.  370 

8. Right      to     decree — Marriage 

complete  ercept  one  cereviany  which  would  have 
altered  status  of  woman  as  to  caste.  Where  a  man 
who  had  been  married  to  a  woman,  but  had  failed 
to  go  through  the  second  ceremony,  without 
which,  according  to  the  customs  of  his  caste,  the 
woman  would  have  been  defiled  had  he  obtained 
possession  of  her,  and  had  actually  married  a  second 
wife,  and  left  the  first  woman  to  believe  that  she 
was  at  liberty  to  contract  another  marriage,  which 
she  did,  brought  a  suit  against  her  for  restitution  of 
conjugal  rights  : — Held,  that,  though  after  a  first 
marriage  a  man's  right  to  the  person  of  his  wife  was 
complete,  yet  where,  as  in  the  present  case,  there 
were  other'  ceremonies  which  were  usual,  but  had 
been  neglected,  and  the  claimant  had  not  shown 
cause  for  his  neglect,  he  was  not  entitled  to  a  decree. 
BooLCHASD  KoLLTA  V.  Janokee    .  25  W.  R.  386 


9. 


Custom  as  to  child- wife 


living  apart  from  husband  till  puberty. 
Where  it  was  the  universal  custom  of  the  community 
to  which  the  plaintiff  belonged  that  a  child-wife 
•should  remain  away  from  her  husband  until  a  cer- 
tain event  had  occurred,  a  Court  was  held  to  have 
been  justified,  while  such  contingency  had  not  hap- 
pened, in  refusing  to  order  such  a  wife  to  go  to  her 
husband,  although  the  marriage  was  valid.  Sxr\- 
TOSH  Ram  Doss  t-.  Geru  Pattuck    .  23  W.  R.  22 


10. 


Agreement  to  separate,  suit 


to  set  aside — Consent  of  wife.  Where  a  husband 
and  wife  (Hindus)  thirteen  years  previously  had 
agreed  to  separate,  the  husband  having  treated 
his  wife  with  cruelty,  and  kept  his  sister-in-law 
as  his  mistress,  and  was  still  so  keeping  her  at 
the  date  of  the  institution  of  the  suit,  and  further, 
had  not  contributed  to  the  maintenance  of  his  wife 
during  the  period  of  the  separation  : — Held,  that  the 
husband  was  not  entitled,  without  his  wife's  con- 
sent, to  have  that  agreement  set  aside  or  to  insist 
upon  restitution  of  conjugal  rights.  Moola  v. 
:Nu>fDY 4  N.  W.  109 


RESTITirriONOP  CONJUGAL  RIGHTS 

—  contd. 

by  a  husband — Marriage  during  wife^s  infancy — 
Non-consummation  of  marriage — Hindu  law — 
Poverty  of  husband.  A,  Hindu,  aged  nineteen 
years,  was  married  by  one  of  the  approved  forms 
of  marriage  to  B,  then  of  the  age  of  even  years, 
with  the  consent  of  B's  guardians.  After  the 
marriage,  B  lived  at  the  house  of  her  step-father, 
where  A  visited  from  time  to  time.  The  marriage 
was  not  consummated.  Eleven  years  after  the  mar- 
riage,— viz.,  in  1884, — the  husband  called  upon  the 
wife  to  go  to  his  house  and  live  ^^^th  him,  and  she 
refused.  He  thereupon  brought  the  present  suit, 
praying  for  restitution  of  conjugal  rights,  and  that 
the  defendant  might  be  ordered  to  take  up  her 
residence  with  him.  Held,  that  the  suit  was  not 
maintainable.  Dadaji  Bhikaji  v.  Rukhmabai 
I.  L.  R.  9  Bom.  529 

Held,  on  appeal,  reversing  the  decree,  that  the 
suit  was  maintainable,  and  that  the  case  should  be 
remanded  for  a  decision  on  the  merits.  Dadaji 
Bhikaji  v.  Rukhmabai  .  I.  L.  R.  10  Bom.  301 
12. Plea  of  impossibility  of  sex- 
ual intercourse — Legal  defences  to  suit  for  restitu- 
tion— Discretion  of  Judge  to  refuse  decree  except  when 
legal  plea  is  proved — Husband  and  wife.  A  plea 
by  a  wife  that  sexual  intercourse  \vith  her  is  im- 
possible owing  to  her  incurable  disease  or  physical 
malformation  is  not  in  itself  a  good  defence  to  a  suit 
by  the  husband  for  restitution  of  conjugal  rights. 
A  Judge  has  no  discretion  to  refuse  a  decree  for 
restitution  of  conjugal  rights  for  other  causes  than 
those  which  in  law  justify  a  wife  from  refusing 
to  return  to  live  with  her  husband,  and  he  cannot 
abstain  from  passing  a  decree  in  favour  of  a  plaint- 
iff-spouse, because  he  considers  that  it  would  not  be 
for  the  benefit  of  either  side  that  the  decree  should 
be  granted.  Dadaji  v.  Rukhmabai,  I.  L.  E.  10  Bom. 
301,  followed.  Where,  therefore,  the  lower  Appellate 
Court  found  that  there  was  no  cruelty,  but  that  the 
suit  was  brought  by  the  husband  as  a  counter-move 
to  defeat  the  claim  of  his  wife  for  separate  mainten- 
ance, and  a  considerable  time  after  she  had  ceased 
to  live  in  his  house,  and  because  on  the  last  occasion 
when  she  returned  to  live  -with  him  she  left  the  house 
crj'ing : — Held,  that  these  circumstances  were  not 
sufficient  in  law  to  justify  the  Court  in  refusing  the 
husband's  claim  for  restitution  of  conjugal  rights. 

PURSHOTAMDAS  iLlNICKLAL  V.  BaIM.\M 

I.  Ii.  R.  21  Bom.  610 


13. 


Suit  by  Hindu  husband  out 


11. 


—     Specific    performance    of 


.contract   of  marriage  made  in^  infancy — Suit 


of  caste  at  time  of  suit — Husband  and  wife — 
Hindu  law — Decree  for  restitution  conditional  on 
plaintiff  ^s  obtaining  restoration  to  caste.  In  a  suit 
by  a  Hindu,  a  Sunar  by  caste,  against  his  wife 
for  restitution  of  conjugal  rights,  it  was  found 
that  the  plaintiff,  in  consequence  of  having  left  his 
wife  and  cohabited  with  a  Mahomedan  woman 
(whom,  however,  he  heid  left  at  the  time  of  suit), 
had  been  turned  out  of  caste,  but  that  the  mis- 
conduct of  which  he  had  been  guilty  was  not  of 
such  a  character  as  to  render  him  liable  to  perpe- 
tual excommunication,  and  upon  making  certaia 
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amends,  he  could  obtain  restoration  to  his  casts. 
Held,  that,  while  the  plaintiff  was  entitled  to  come 
into  Court  for  the  relief  prayed,  unless,  in  the  cir- 
cumstances above  stated  the  marriage  had,  under 
the  Hindu  law,  been  dissolved,  the  Court  was  bound, 
when  asked  to  employing  coercive  process  to  compel 
a  wife  to  return  to  her  husband,  not  to  disregard 
any  reasonable  objection  she  might  raise  to  such 
process  being  granted,  either  on  the  ground  that 
she  had  been  subjected  before  to  personal  injury 
or  cruelty  at  the  hands  of  her  husband,  or  that  she 
went  in  fear  of  one  or  the  other,  or  that  the  husband 
was  actually  living  in  adultery  with  another  woman, 
or  that,  if  she  resumed  cohabitation  or  association 
with  him,  he  being  outcasted,  she  would  herself  incur 
the  risk  of  being  put  out  of  caste.  Held,  therefore, 
that  in  decreeing  a  claim  of  this  description  a  Court 
was  entitled,  if  it  saw  good  reason  to  do  so,  while 
recognizing  the  civil  rights  of  husband  to  his  wife 
to  put  such  conditions  upon  the  enforcement  of  his 
rights  by  legal  process  as  the  circumstances  of  the 
case  might  fairly  demand  ;  and  that,  applying  this 
principle  to  the  present  case,  the  defendant  might 
reasonably  ask  the  Court,  before  compelling  her  re- 
turn to  her  husband,  to  make  it  a  condition  that  he 
should  first  obtain  his  restoration  to  caste.  Held, 
also,  that,  under  the  Hindu  \a\y,  the  fact  that  a  hus- 
band had  had  adulterous  intercourse  with  another 
woman,  which  had  ceased  at  the  time  of  suit,  was  not 
an  answer  to  a  claim  by  him  for  restitution  of  con- 
jugal rights.     Paigi  v.  Sheonarain 

I.  Ii.  B.  8  All.  78 
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14. 


Ground  for  &\iit~  Mahomedan 


law — Dower — Lien  of  wife  for  dower.  In  a  suit 
brought  by  a  husband  for  restitution  of  conjugal 
rights,  the  parties  being  Sunni  Mahomedans  govern- 
ed by  the  Hanafi  law,  the  defendant  pleaded  that 
the  suit  was  not  maintainable,  as  the  plaintiff  had 
not  paid  her  dower-debt.  The  plaintiff  thereupon 
deposited  the  whole  of  the  dower-debt  in  Court.  It 
appeared  that  the  defendant's  dower  had  been 
fixed  without  any  specification  as  to  whether  it 
was  to  be  wholly  or  partly  prompt.  It  also  ap- 
peared that  she  had  attained  majority  before  the 
marriage,  and  that  she  had  cohabited  with  the 
plaintiff  for  three  months  after  marriage,  and  there 
was  no  evidence  that  she  had  ever  demanded  pay- 
ment of  her  dower  before  the  suit  was  filed,  or  that 
she  had  refused  cohabitation  on  the  ground  of  non- 
payment. Besides  the  plea  already  mentioned, 
she  also  relied  upon  allegations  of  divorce  and 
cruelty,  but  these  allegations  were  found  to  be 
untrue.  The  lower  Appellate  Court  dismissed  the 
suit,  holding  that,  inasmuch  as  the  plaintiff  had 
not  paid  the  dower-debt  at  the  time  when  he  brought 
his  suit,  he  had  no  cause  of  action  under  the  provi- 
sions of  the  Mahomedan  law.  Held,  by  the  Full 
Bench,  that  the  lower  Appellate  Court's  view  of  the 
Mahomedan  law  relating  to  conjugal  rights  and  the 
husband 's  obligation  to  pay  dower  was  erroneous  ; 
and  that  the  plaintiff,  under  the  circumstances  of 
the  case,  had  a  rignt  to  maintain  the  suit.  Abditl 
Kadir  v.  Salima         .         .     I.  L.  R.  8  AIL  149 


15. 


Mahomedan    law 


— Dower — Prompt  dower — Stipulation  as  to  resi- 
dence. In  a  suit  by  a  Mahomedan  husband  for 
restitution  of  conjugal  rights  the  defendant,  hi» 
wife,  pleaded  first  that  he  had  entered  into  a  stip- 
ulation at  the  time  of  the  marriage  to  reside  with 
her  in  the  house  of  her  father  and  that  he  had  not 
done  so  ;  and,  secondly,  that  he  had  not  paid  the 
exigible  portion  of  the  dower  due  to  her,  the  mar- 
riage having  been  consummated  : — Held,  as  to  the 
first  point,  upon  the  facts  (after  referring  to  the 
authorities,  but  without  deciding  whether  a  stip- 
ulation of  this  kind  can  be  valid  in  any  case), 
that  the  stipulation  relied  upon  was  not  a  sufficient 
answer  to  the  plaintiff's  claim.  Held,  upon  the 
authorities,  that  the  non-payment  of  prompt  dower 
is  not  a  sufficient  plea  in  bar  of  such  a  suit.  Ab- 
dul Kadir  v.  Salima,  I.  L.  R.  8  All.  149,  approved. 
Hamidtjnnessa  Bibi  v.  Zohiruddin  Sheik 

I.  L.  R.  17  Calc.  670 


16. 


Hindu 


law- 


Defence  to  suit — Cruelty  of  husband.  A  suit  for 
restitution  of  conjugal  rights  may  be  maintained  by 
a  Hindu  :  but,  qucere,  if  the  same  state  of  circum- 
stances which  would  justify  such  a  suit  or  which 
would  be  an  answer  to  such  a  suit  in  the  case  of  a 
European  would  be  equally  so  in  the  case  of  a  Hindu. 
Where  cruelty  on  the  part  of  the  husband  has  been 
condoned  by  the  wife,  a  much  smaller  measure  of 
offence  would  be  sufficient  to  neutralize  the  con- 
donation than  would  have  justified  the  wife,  in  the 
first  instance,  in  separating  from  her  husband. 
But  the  act  or  acts  constituting  the  offence  must 
be  of  such  a  nature  as  to  give  the  wife  jast  reason  to 
suppose  that  the  husband  is  about  to  renew  his 
former  course  of  conduct,  and  consequently  to 
entertain  well-founded  apprehension  for  her  per- 
sonal safety.  Jogendrontjxdini  Dossee  v.  Hurry 
Doss  Ghose 

I.  L.  R.  5  Calc.  500  :  5  C.  L.  R  65 


17. 


Defence   to  suit — Cruelty   of 


husband.  If  the  wife  raise  a  defence  of  cruelty,  she 
must  prove  violence  of  such  a  character  as  to  en- 
danger or  cause  a  reasonable  apprehension  of 
danger  to  her  personal  health  or  safety.  The  ratio 
decidendi  in  such  a  case  considered  and  laid  down.. 
Jttdoo    Nath   Bose    v.    Shumsooknissa    Begum. 

BUZLOOR   RUHEEM   V.    ShUMSOONNISSA    BeGUM 

8  W.  R.  P.  C.  3  :  II  Moo.  I.  A.  551 


18. 


Husband  and 


wife — Cruelty — Action  for  harbouring  wife — Civil 
Procedure  Code,  1853,  s.  200.  In  a  suit  by  a 
Hindu  husband  against  his  wife  for  the  restitution 
of  conjugal  rights,  the  criterion  of  legal  cruelty, 
justifying  the  wife's  desertion,  is  the  same  in  this 
country  as  in  England,  viz.,  whether  there  has  been 
actual  violence  of  such  a  character  as  to  endanger 
personal  health  or  safety,  or  whether  there  is  the 
reasonable  apprehension  of  it.  Every  person  who 
receives  a  married  woman  into  his  house,  and 
suffers  her  to  continue  there  after  he  has  received 
notice  from  the  husband  not  to  harbour  her,  is 


(     10777    ) 


DIGEST  OF  CASES. 


(     10778     ) 


BESTITUTIOM"  OF  CONJUGAIi  RIGHTS 

—  contd. 
liable  to  an  action  for  damages  or  injunction,  unless 
the  husband  has  by  his  cruelty  or  misconduct  for- 
feited his  marital  rights,  or  has  turned  his  wife  out 
of  doors,  or  has  by  some  insult  or  ill-treatment, 
compelled  her  to  leave  him.  Yamfnabai  v.  Nara- 
YAN  MoRESHWAR  Pendse    .  I.  Ii.  E..  1  Bom.  164 

19.  — — - — -    Suit  by  husband 

— Leprosy.  To  a  suit  brought  by  a  Hindu  husband 
against  his  wife  for  the  restitution  of  conjugal  rights, 
the  fact  that  he  is  at  the  time  of  such  suit  suffering 
from  a  loathsome  disease,  such  as  leprosy,  is  a  good 
defence.     Bai  Premkitvar  v.  Bhika  Kalliaxji 

5  Bom.  A.  C.  209 


20. 


Divorce — Hindu 


law — Custom.  Where  a  Hindu  sued  his  wife  for 
restitution  of  conjugal  rights  and  the  defendant 
pleaded  divorce,  it  was  held  that,  though  the  Hindu 
law  does  not  contemplate  divorce,  still  in  those  dis- 
tricts where  it  is  recognized  as  an  established 
custom  it  would  have  the  force  of  law.  Kudomee 
DossEE  V.  Joteeram  Kolita  L  Ij.  B..  3  Calc.  305 


2L 


Declaration  of     nullity  of 


marriage — Divorce  Act,  s.  53.  It  is  competent  to 
the  Court  in  a  suit  for  restitution  of  conjugal  rights 
to  make  a  declaration  of  nullity  of  marriage  if  the 
respondent  shows  himself  entitled  to  such  relief. 
Lopez  v.  Lopez  .         .  I.  Ii.  R.  12  Gale.  706 


22. 


Presumption  of  validity  of 


marriage — Consent  of  lawful  guardian — Non- 
performance of  ceremonies.  The  ceremony  of 
nandimukh  or  bridhishradh  is  not  an  essential  of 
Hindu  marriage,  nor  would  the  want  of  consent  by 
the  lawful  guardian  necessarily  invalidate  such 
marriage.  In  a  suit  for  restitution  of  conjugal 
rights,  the  fact  of  the  celebration  of  marriage  hav- 
ing been  established,  the  presumption,  in  the  ab- 
sence of  anything  to  the  contrary,  is  that  all  the 
necessary  ceremonies  have  been  complied  with. 
Brindabux  CnrxDRA  Kurmokar  v.  Chuxdra 
KiTRMOKAR         .         .  I.  L.  R.  12  Calc.  140 


23. 


Form    of   decree — Order   for 


restitution — Order  for  recovery  of  wife^s  person. 
A  Civil  Court  cannot  pass  a  decree  for  the  recovery 
of  the  person  of  a  wife,  the  proper  order  being  for 
the  restitution  of  conjugal  rights.  Melaram  Nu- 
DiAL   V.    Thaxooram   Bamux     .       9  W.  R.  552 

24. Declaratory 

order — Order  for  delivery  of  wife  to  husband. 
Held  (by  Jacksox,  J.,  and  Macphersok,  ./.),  that 
the  decree  in  a  suit  for  restitution  of  conjugal  rights 
ought  to  be  declaratory  only,  and  to  be  enforced  in 
case  of  disobedience  by  attachment.  Held  (by 
Setox-Karr,  J.),  that  the  wife  may  be  ordered  to 
be  delivered  over  to  her  husband.  Jhotttx  Bibee 
V.  Ameer  Chuxd         .         1  Ind.  Jur.  N.  S.  317 

Chotux  Bebee  v.   Ameer  Chuxd 

6  W.  R.  105 


25. 


Order   enjoining 


wife  to  return  to  husband — Order  to  abstain  from 
■preventing  her  return.     In  a  suit  for  restitution  of 
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conjugal  rights  brought  against  a  wife  and  certain 
persons  said  to  be  detaining  her  from  her  husband, 
the  proper  form  of  decree  is  one  enjoining  the  wife 
to  return  to  her  husband,  and  the  other  co-defend- 
ants to  abstain  from  preventing  her  retujrn. 
Jaffree  Khaxx:m  v.  Imdad  Hosseix 

2  N.  W.  314 

Kurooxamgyee  Debee  v.  Guxgadhur  Surmah 

20  W.  R.  50 

Lall  Nath  Misser  v.  Sheoburx  Paxdey 

20  W.  R.  92 


26. 


Order  for  bodily 


delivery  of  vife  to  husband.  Qucere  ^Vhcthe^  the 
Court  can  enforce  its  order  on  a  wife  to  return  to 
her  husband  by  giving  her  over  bodily  into  her 
husband's  hands.  Jtjdooxath  Bose  v.  Shtjm- 
sooxxissA  Begum.  Buzloor  Ruheem  v.  Shum- 
sooxxissA  Begum 

8  W.  R.  P.  C.  3  :  11  Moo.  I,  A.  551 


27. 


Execution  of  de- 


cree— Order  for  return  of  wife,  and  against  inter- 
ference to  prev<nt  return.  Held,  that  a  decree  for 
restitution  of  conjugal  rights  should  be  passed  in 
the  form  that  the  husband  is  entitled  to  conjugal 
rights,  that  his  wife  do  return  to  live  with  him,  and 
that  her  parents  do  not  interfere  in  any  manner  to 
prevent  her  so  doing.     Ram  Tahul  v.  Madho 

2  Agra  111 

KooBUR  Khaxsama  v.    Jax  Khaxsama 

8  W.  R.  467 


28. 


Order  for  return 


of  wife — Procedure  on  failure  to  comply  tcith  order. 
In  suits  for  restitution  of  conjugal  rights  the 
decree  should  be  in  the  form  that  the  wife  do  return 
to  her  husband,  with  which  decretal  order  if  she 
fails  to  comply,  she  may  be  dealt  with  under  the 
provisions  of  the  Code  of  Civil  Procedure  relating 
to  attachment  and  imprisonment  for  non-perform- 
ance of  the  act  decreed,  for  a  wife  cannot  be  deli- 
vered in  execution  as  a  chattel.  Toofeah  v. 
JtTssouDA  ....       2  Agra  337 

Imamux   v.   Mahomed  Majeedoollah 

3  Agra  88 


29. 


Civil     Procedure 


Code  {Y III  of  1859),  s.  200.  Per  Markby,  J.— In 
a  suit  by  a  husband  for  restitution  of  conjugal 
rights,  a  decree  that  "  the  case  be  decreed  awarding 
the  plaintiff  to  take  defendant  as  his  married  wife," 
is  not  a  proper  form  of  decree.  The  decree  may 
order  the  wife  to  return  to  her  husband's  protection, 
but  such  a  decree  is  not  one  which  can  be  enforced  in 
the  manner  provided  by  s.  200,  Act  VIII  of  1859, 
as  being  an  order  "  for  the  performance  of  a  parti- 
cular act."  Gatha  Ram  Mistree  v.  ^Ioohita 
KocHix  Atteah  Domooxee 

14  B.  Ii.  R.  298  :  23  'W.  R.  179 

30.  Execution    of  decree — Civi^ 

Procedure  Code,  1859,  s.  200.  Semble :  That  a 
decree  for  restitution  of  conjugal  rights  between 
Mahomedans  or  Hindus  mav   be  enforced  under 
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B.  200  of  Act  VIIT  of  1859.    Yamttnabai  v.  Nara- 
YAN  MoRESHWAR  Pakdse    .  I.  L.  R.  1  Bom.  164 


31. 


Decree        under 


Parsi  Marriage  and  Divorce  Act  (X  V  of  1865), 
s.  36 — Enforcing  decree — Civil  Procedure  Code, 
1859,  s.  200.  A  decree  for  restitution  of  conjugal 
rights  under  the  Parsi  Marriage  and  Divorce  Act 
is  enforceable  only  in  the  manner  provided  in  s.  36 
of  the  Act  ;  such  provision  is  in  substitution  of,  and 
not  in  addition  to,  the  ordinary  remedies  provided 
by  s.  200  of  the  Code  of  Civil  Procedure.  Ardbsar 
Jahangir  Framji    v.    Avabai     .       9  Bom.  290 


32. 


Maintenance 


order  ob'ained  by  a  wife  against  husband— Sub- 
sequent decree  for  restitution  of  conjugal  rights  ob- 
tained by  a  husband — Effect  of  such  decree  on  pre- 
vious order  of  maintenance — Criminal  Procedure 
Code  {Act  X  of  1H82),  s.  J 88.  A  decree  of  a  Civil 
Court  for  restitution  of  conjugal  rights  supersedes 
any  previous  order  of  a  Magistrate  for  maintenance, 
if  the  wife  should  persist  in  refusing  to  live  with  her 
husband.  A  Magistrate  ought  to  cancel  a  previous 
order  of  maintenance  made  by  him,  or  rather 
treat  it  as  determined,  if  the  wife  failing  to  comply 
with  the  decree  for  restitution  refuses  to  live  with 
her  husband.     In  re  Bulakidas 

I.  L.  R.  23  Bom.  484 

LuPOrEE  DOOMO^TY  V.  TlKHA  MOODOI 

13  W.  R.  Or.  52 

33.      Minority  of  wife — Husband 

and  wife — Hindu  law — Marriage — Right  of  suit — 
Jurisdiction  of  Civil  Courts — Suit  by  husband  for 
possession  of  wife — Limitation  Act  {XV  of  1S77), 
s.  23,  and  Sch.  II,  Arts.  35  and  120 — Cause  of  action 
— Demand  and  refusal — Restitution  conditional  on 
restoration  to  caste — Dispute  as  to  validity  of  mar- 
riage— Proof  of  rites  and  ceremonies.  In  a  suit  for 
the  restitution  of  conjugal  rights  between  Hindus, 
the  lower  Courts  having  found  that  the  defendant 
wife  was  of  sufficient  age  to  be  fit  to  live  with 
her  husband  as  wife,  it  was  held  that  the  suit 
■was  maintainable,  in  spite  of  the  fact  that  the 
wife  was  a  minor,  although  in  some  cases  it  might 
be  necessary  to  impose  suitable  terms  on  the 
husband.  The  Limitation  Act  is  not  intended 
to  define  or  create  causes  of  action,  but  only  to 
prescribe  the  period  within  which  existing  rights 
may  be  enforced.  When,  in  a  suit  for  the  restitu- 
tion of  conjugal  rights,  the  validity  of  the  mar- 
riage itself  is  disputed,  it  is  not  enough  to  find 
that  the  marriage  took  place,  leaving  it  to  be  pre- 
sumed that  the  rites  and  ceremonies  necessary 
to  constitute  a  legal  marriage  in  the  particular 
case  were  performed.  The  Court  must  find  specifi- 
cally what  those  rites  and  ceremonies  are,  and  whe- 
ther they  were  performed.  Art.  35,  Sch.  II,  of  the 
Limitation  Act  does  not  apply  to  suits  for  restitu- 
tion of  conjugal  rights  between  Hindus.  Surjya- 
MONi  Dasi  v.  Kali  Kanta  Dvs  (1900) 

I.  L.  R.  28  Gale.  37 
B.C.  5  C.  W.  N.  195 
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34.    Suit  by  an  excommunicated 

member  of  a  c&ata—Husbayul  aiid  wife— Mussul- 
man Kharwa  Community  of  Broach — Custom.  The 
plaintiff,  an  excommunicated  member  of  the 
Mussalman  Kharwa  community  of  Broach  sued 
his  Avife  (defendant  No.  1)  for  restitution  of 
conjugal  rights.  At  the  time  of  their  marriage, 
the  parties  were  members  of  the  caste  ;  but 
subsequently  the  plaintiff  was  excommunicated 
from  his  caste.  The  defendant  contended  that 
she  should  not  be  compelled  by  the  Court 
to  go  and  live  with  him  as  his  wife  before  the 
plaintiff  was  re-admitted  into  the  caste.  Held, 
upholding  the  contention,  that  at  the  time  of  mar- 
riage she  was  not  only  a  Mahomedan  by  faith 
but  also  a  member  of  the  Kharwa  community  ; 
occupying  that  status,  she  married  the  plaintiff. 
It  was,  therefore,  of  the  essence  of  the  marriage 
contract  that  they  married  because  they  were 
members  of  that  particular  community  and  they 
must  be  regarded  as  having  entered  into  the 
marital  relation  on  the  basis  of  that  status.  Bai 
JiNA  V.  Kharwa  Jina  (1907) 

I.  Ij.  R.  31  Bom.  368 


35. 


Jur isdietio  n   of  •  Mu  isif — 


Bengal,  North-  Western  Provinces  and  Assam  Civil 
Courts  Act  {XII    of   1S87),    ss.  18,  19,  21— Suits 
Valuation    Act    {VII  of    1887),    ss.   9,  11— Valu- 
ation of  suit — Jurisdiction — Mahomedan   marriage, 
requirements   of.     A  suit   for    restitution    of    con- 
jugal rights  is   not   triable  by  a   Munsif   under  s. 
19,  sub-3.   (1)  of  Act  XII  of  1887,  but  U  triable  by 
a   District  .Judge  or  a  Subordinate  Judge   imder 
s.  18  of  that  Act.     Matra  Mondol  v.   Han   Mohun 
Mullick,  I.  L.  R.  11  Gale.  15  T  ;  Golam  Rahman  v. 
Faiima  Bibi,  I.  L.  R.  1  Cole.  232  ;  Mowla  Neioaz  v. 
Sajiiunnissa  Bibi,  I.  L.  R.  18  Calc.  3  '8  ;  and  Shire 
V.  Shire,  5  Moo.  P.  C.    81,    referred  to.     Where  a 
Court  of  first  instance  exercised  jurisdiction  with 
respect  to  a  suit  by  reason  of  an  arbitrary  valuation 
and  no  objection  to  jurisdiction  was  taken  in  that 
Court  : — Held,  that  the  suit  ought  not  to  bo  dismiss- 
ed by  an  Appellate  Court  on  the  ground  of  want  of 
jurisdiction,  regard  being  had  to  s.  11  of  the  Suits 
Valuation  Act.  Semble  :  When  a  Judge  has  no  in- 
herent jurisdiction  over  the  subject-matter  of  a  suit, 
the  parties  cannot  by  their  mutual  consent  convert 
it  into  a  proper  judicial  process.     Ledgard  v.  Bull, 
I.  L.  R.  9  All.  191  :  L.  R.  13  I.  A.  134  ;   Meenakshi 
Naidoo  v.  Subramaniya  Sastri,  I.  L.  R.  11  Mad.  26  ; 
L.  R.  It  I.  A.  160,  and  Raja  Har  Narain  Singh    v. 
Chaudhiirain   Bhagwant   Kuar,     I.    L.    R.   13   All. 
300  ,•  L.  R.  18  I.  A.  55,  referred  to.     The    formal 
requirements  of  a  valid  Mohamedan  marriage  dis- 
cussed.    Badal  Aurat  v..  Queen- Empress,  I.  L.  R. 
19  Calc.  79,  referred  to.     Aklemankessa   Bibi    v. 
Mahomed  Hatbm  (1904)    .   I.  L.  R.  31  Calc.  849 

8  C.  W.  N.  705 


36. 


Restitution  of  con- 


jugal  rights — Appeal — Jurisdiction — Valuation  of 
suit— Suits  Valuation  Act  {VII  of  1887),  ss.  1,  21 
— Jurisdiction  of  Munaifs — Civil  Courts  Ad  {XII lof 
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1887),  8</.  IS,  19,  21— Practice.  An  appeal  from  a 
decree  in  a  suit  for  restitution  of  conjugal  rights, 
valued  at  less  than  1,000  rupees  and  instituted  in 
the  Court  of  a  Subordinate  Judge  without  any 
objection  by  the  defendant,  lies  to  the  District  Court 
and  not  to  the  High  Court.  The  plaintiff  in  a  suit 
for  restitution  of  conjugal  rights  is  the  proper  per- 
son to  value  his  suit ;  but  if  from  improper  motives 
he  undervalues  or  overvalues  it,  the  Court  must 
decide  what  should  be  the  proper  value.  The 
■decision  in  Aklemannessa  Bibi  v.  Mahomed  Hatem, 
I.  L.  R.  31  Calc.  849,  as  to  the  jurisdiction  of  a 
Munsif  to  entertain  such  a  suit  is  an  obiter  dirtum. 
Zair  Husain  Khan  v.  Khurshed  Jan,  I.  L.  R.  28 
AU.  545,  referred  to.  Golam  Rahman  v.  Fatima 
Bibi,  I.  L.  R.  13  CjIc.  236,  and  Mowla  Newaz  v. 
Snjidunnissa  Bibi,  I.  L.  R.  IS  Calc.  378,  discussed 
and  distinguished.  Jan  Mahomed  >L\ndal  v. 
Mashar  Bibi  (1907)    .  I.  Ij.  B.  34  Calc.  352 


37. 


Suits    Valuation 


Act  (VII  of  1887),  ss.  9  and  21 — Valuation  of  suit 
— Jurisdiction.  A  suit  for  restitution  of  conju- 
gal rights  is  not  a  suit,  which  is  of  necessity  excluded 
from  the  jurisdiction  of  a  Munsif.  The  value  of 
such  a  suit  is,  as  a  rule,  the  value  which  the  plaintiff 
chooses  to  put  upon  it,  provided  that  the  suit  be  not 
unwarrantably  undervalued  or  overvalued  from 
improper  motives.  Aklemannessa  Bibi  v.  Mahomed 
Eatem,  I.  L.  R.  31  Calc.  849,  dissented  from.  Golam 
Rahman  v.  Fatima  Bibi,  I.  L.  R.  13  Calc.  232, 
Mowla  Newaz  v.  Majid-un-nissa  Bibi,  I.  L.  R.  18 
Calc.  378,  Shire  v.  Shire,  5  Moo.  P.  C.  81,  and 
D'Orliac  v.  D'Orliac,  24  Moo.  P.  C.  374,  distin- 
guished. Sheodeni  Ram  v.  Tulshi  Ram,  I.  L.  R. 
15  All.  378,  Jag  Lai  v.  Hur  Narain  Singh,  I.  L.  R. 
10  All.  524,  Mahabir  Singh  v.  Bekari  Lai,  I.  L.  R. 
13  All.  320,  Madho  Das  v.  Ramji  Pathak,  I.  L.  R.  16 
All.  286,  and  Lakshman  Bhatkar  v.  Babaji  Bhat- 
■kar,  I.  L.  R.  8  Bom.  31,  referred  to.  Zaik  Htjsain 
Xhak  v.  Khurshed  Jan  (1906) 

L  li.  B.  28  AH  545 


38. 


Cruelty — Matrimonial 


BESTITUTION  OP  CONJUGAL  BIGHTS 

— conld . 
did  not  amount  to  cruelty  but  constituted  a  grave 
matrimonial   offence.     Ditlar   Koer   v.    Dwarka 
NathMisser(1905)     .        I.  L.  B.  34  Calc.  971 

39. —   Mahomedan  law 

— Suit  for  restitution  of  conjugal  rights — Legal 
cruelty — Other  misconduct  of  the  plaintiff  pleaded 
as  a  defence  to  the  suit.  In  a  suit  for  restitution  of 
conjugal  rights,  the  parties  being  Mahomedans, 
if  the  defendant  raises  a  plea  of  legal  cruelty,  the 
facts  to  be  proved  to  establish  such  a  plea  are 
similar  to  those  which  must  be  proved  to  establish 
a  similar  plea  under  the  English  law.  Moonshee 
Buzloor  Ruheem  v.  Shumsocnnissa  Begum,  11  Moo. 
I  A.  551,  referred  to.  But  in  a  suit  for  restitution 
brought  by  the  husband,  misconduct  of  the  plaint- 
iff falling  short  of  legal  cruelty  may  be  a  ground  for 
the  Court  refusing  relief.  Thus  where  the  plamtiff 
apparently  only  brought  his  suit  on  account  of  his 
wife  having  filed  another  suit  against  the  plaintiff's 
father,  and  in  his  plaisit  accused  his  ^vife  of  im- 
morality of  the  most  serious  kind,  a  charge  which 
he  totally  f<*iled  to  substantiate,  it  was  hdd  that  the 
Court  would  be  justified  in  refusing  him  relief. 
Mackenzie  v.  Mackenzie,  [1895]  A.  C.  384,  referred 
to.  On  the  general  facts  of  the  case  also  it  was 
found  that  the  defendant  had  reasonable  grounds 
for  believing  that  her  health  and  safety  would  be 
endangered  if  she  returned  to  her  husband's  house, 
which  was  situated  in  a  native  State.  Husaini 
Begam  v.  Muhammad  Rustam  Ali  Khan  (1907). 

I,  L.  B.  29  All.  222 

BESTITUTION  OF  PBOPEBTY. 

See     Civil     Pbocedure    Code,      1882, 
ss.  244,  583       .     L  L.  B.  29  All.  348 


offence — Restitution  of  conjugal  rights — Hindu 
Law — Husband  and  Wife — Safety  of  wife  in  peril. 
Per  Harington,  J. — It  would  not  be  safe  to  say 
1ihat  whatever  is  a  defence  to  an  action  for  restitu- 
tion of  conjugal  rights  in  the  case  of  a  European 
would  also  be  in  every  case  a  defence  in  the  case 
of  a  Hindu,  but  the  Court  is  not  bound,  in  the 
case  of  Europeans  and  Indians  alike,  to  order 
a  wife  to  return  to  her  husband  if  there  is  reason- 
able ground  for  apprehending  that  a  return  to  that 
husband  will  imperil  her  safety.  Per  Mookerjeb, 
J. — The  conduct  of  a  Hindu  husband,  who  brings  a 
low  caste  woman  as  his  mistress  in  the  house  to 
live  with  him  as  a  member  of  the  family,  and  expels 
his  wife  and  son  from  the  family  residence,  amounts 
to  cruelty  within  the  meaning  of  the  law,  which 
justifies  the  wife  to  live  separate  from  her  husband 
and  deprives  the  husband  of  his  rights  to  a  decree 
for  restitution  of  conjugal  rights.  The  husband 
would  not  be  entitled  to  succeed  even  if  his  conduct 


BESTITUTION 
MOTION. 


OP 


EIGHTS        BY 


See  Limitation  Act,  1877,  Sen.  II,  Abt. 
179— 
Nature  of  Application — Generally. 

I.  L.  B.  20  Mad.  448 

Bestitution     of    rights     by 


motion  where  the  appellat<?  decree  does  not 
mention  restitution — Execution  pending  appeal 
of  decree  set  aside  on  appeal — Civil  Procedure  Code 
(Act  XIV  of  1882),  s.  5S3.  Where  a  decree  made 
by  a  Court  of  first  instance  is  executed  pending 
an  appeal,  and  on  appeal  such  decree  is  set  aside, 
the  appellant  is  entitled  by  motion  to  obtain  resti- 
tution, even  though  the  decree  of  the  Court  of  appeal 
is  silent  as  to  such  restitution.  A,  the  owner  of 
a  15  odd  pie  share  of  certain  indigo  land,  brought  a 
suit  for  partition  against  his  co-sharer  B,  the  owner 
of  the  rest  of  the  land,  and  obtained  a  decree,  from 
which  B  appealed.  A,  without  waiting  for  the  dis- 
posal of  the  appeal,  executed  his  decree  and  obtained 
possession  of  his  share,  settling  it  with  tenants.  The 
decree  was  subsequently  set  aside  on  B^s  appeal, 
but  no  order  a.s  to  restitution  was  made  in  it.  Held, 
on  motion  by  H,  that  he  was  entitled  to  be  put 
into  the  same  position  as  before  the  partition  waa 
made  (i.e.,  joint  possession  with  A)  and  to  remove 
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BESTITUTIOW        OP        RIGHTS        BY 

MOTION- contd. 

any  tenants  who  refused  to  vacate.     RoHKi  Singh 
V.  HoDDiNG        .         .         I.  li.  R.  21  Calc.  340 


2. 


Restitution  of  an  advantage 


obtained  by  virtue  of  a  decree  of  High 
Court  subsequently  reversed  on  appeal  to 
Privy  Council— Cwi7  Procedure  Code,  1882, 
s.  583 — Right  of  suit — Parties,  N on- joinder  of. 
The  liolder  of  a  decree  of  the  High  Court  for  costs 
assigned  his  rights  under  that  decree.  The  assignee 
caused  his  name  to  be  brought  on  to  the  record  as 
transferee  in  place  of  the  decree-holder,  and  he, 
and  after  him  his  legal  representative,  executed  the 
decree  against  the  judgment-debtor.  The  decree 
was  appealed  to  the  Privy  Council,  but  the  assignee 
was  not  a  party  to  the  record  in  that  Court.  The 
Privy  Council  reversed  the  decree.  Thereupon  the 
successful  plaintiff  applied  under  s.  583  of  the  Code 
of  Civil  Procedure  to  obtain  restitution  from  the 
representative  of  the  assignee  of  the  amount  real- 
ized in  execution  of  the  decree  of  the  High  Court. 
Held,  that,  whether  or  not  the  amount  realized  by 
the  assignee  was  recoverable  by  suit,  it  was  not  re- 
coverable by  proceedings  under  s.  583  of  the  Code, 
inasmuch  as  the  assignee  was  no  party  to  the  decree 
of  the  Privy  Council.  Bhagwati  Prasad  v. 
Jamna  Prasad  .         ,         .    I.  L.  R.  19  AIL  136 

3. —  Restitution  of  benefit  ob- 
tained under  a  decree  w^hich.  is  reversed  in 
appeal — Restitution  sought  by  means  of  execution 
of  appellate  decree  against  a  person  not  a  party 
to  the  appeal.  Held,  that  appellants  in  the  Privy 
Council,  who  had.  antecedently  to  filing  their  ap- 
peal to  Her  Majesty  in  Council,  paid  to  the  assignee 
of  the  decree  appealed  against,  which  was  for  costs 
only,  the  amount  then  payable  under  that  decree 
could  not,  on  succeeding  in  their  appeal,  obtain 
restitution,  merely  by  virtue  of  and  in  execution  of 
the  order  of  Her  Majesty  in  Council,  of  the  amount 
so  paid,  from  the  assignee  when  that  assignee  had 
been  no  party  to  the  appeal  to  Her  Majesty  in 
Council.  Bhagwati  Prasad  v.  Jamna  Prasad,  I.  L. 
R.  19  All.  136,  referred  to.  Sadiq  Htjsain  v.  Lai-ta 
Prasad  .  .  I.  L.  R.  20  All.  139 

4. Civil  Procedure 


Code,  1^82,  s.  5^3 — Interest  on  amount  so  recovered. 
Where,  in  consequence  of  a  decree  having  been 
reversed  on  appeal,  the  decree-holder  is  entitled 
to  recover  under  s.  583  of  the  Code  of  Civil  Procedure 
any  sum  which  before  such  decree  WdS  reversed  he 
had  been  obliged  to  pay  in  execution  of  that  decree, 
such  decree-holder  is  entitled  also  to  receive  in- 
terest on  the  amount  so  recoverable.  Rodger  v. 
Comptoir  D'Escompte  de  Paris,  L.  R.  3  P.  C.  465  ; 
Jasv>ant  Singh  v.  Dip  Singh,  I.  L.  R.  7  All.  432  ; 
Ram  Sahai  v.  Ba^ik  of  Bengal,  I.  L.  R.  8  All.  262  ; 
Bhagwan  Singh  v.  Ummntul  Hasnain,  I.  L.  R. 
18  All.  262  ;  Ayya>yi,ar  v.  Shastram  Ayyar,  I.  L. 
R.  9  Mad.  506  ;  and  Hatti  Prasad  v.  Chatarpal 
Duhe,  All.  Weekly  Notes  {1888)  287,  referred  to. 
Mewa  Knar  v.  Banarsi  Prasad,  All.  Weekly  Notes 
1897)  76,  dissented  from.  Phtti.  CHANDt;.  Shan- 
Kar  Sakup     .  .     I.  L.  R.  20:A11.  430 


RESTITUTION"        OF 

MOTION"— concW. 

5. 


RIGHTS       BY 


Civil    Procedure 


Code,  1882,  s.  583— Interest— Mesne  profits.  Held, 
that  a  person  who  is  entitled  under  s.  583  of 
the  Code  of  Civil  Procedure  to  the  restoration 
of  a  benefit  of  which  he  has  been  deprived  by 
reason  of  a  decree  which  has  been  subsequently 
reversed  in  appeal,  is  entitled,  if  the  thing  to  be 
restored  is  money,  to  interest  for  the  time  during 
which  he  has  been  deprived  of  the  use  of  it,  or,  if  the 
thing  to  be  restored  is  land,  to  mesne  profits  for 
the  time  during  which  he  has  been  kept  out  of 
possession.  Phid  Chand  v.  Shankar  Sarup,  I.  L.  R. 
20   All.  430,  approved.     Hard  at  v.  Izzat-un-nissa 

I.  L.  R.  21  All.  1 

6.  Petition  for  restitution — Civil 

Procedure  Code,  1882,  s.  583 — Property  taken 
from  petitioner  by  process  of  Court  under  decree 
— Subsequent  reversal  of  decree — Custody  of  third 
party — Principles  on  which  restitution  is  ordered. 
Two  trustees  of  a  temple  having  been  removed 
from  office,  a  suit  was  brought  against  them  by 
the  newly-appointed  trustees  and  a  decree  obtained 
restraining  them  from  interfering  with  the  affairs  of 
the  temj  le.  In  accordance  with  that  decree,  pro- 
perty of  the  temple  was  taken  from  them  by  process 
of  the  Court  and  handed  to  the  new  trustees.  On 
appeal  to  the  High  Court,  however,  the  decree  waa 
reversed  and  restitution  was  now  applied  for  by  ike 
survivor  of  the  late  trustees,  from  whom  the  pro- 
perty had  been  taken.  In  the  meanwhile  a  third 
party  had  been  appointed  an  additional  trustee  to 
the  newly-appointed  trustees.  Held,  that  the 
principle  of  the  doctrine  of  restitution  is  that 
on  the  reversal  of  a  judgment  the  law  raises  an 
obligation  on  the  party  to  the  record  who  received 
the  benefit  of  the  erroneous  judgment  to  make 
restitution  to  the  other  party  for  what  he  had  lost ; 
and  it  is  the  duty  of  the  Courts  to  enforce  that 
obligation,  unless  it  be  shown  that  restitution 
would  be  clearly  contrary  to  the  real  justice  of  the 
case.  That  with  reference  to  the  position  of  in- 
nocent third  parties,  the  rule  that  a  plaintiff  in  an 
action  to  recover  land  cannot,  by  his  writ  of  resti- 
tution or  assistance,  dispossess  a  stranger  to  the  pro- 
ceeding holding  possession  on  an  independent  title 
or  claim  of  title  and  not  in  collusion  with  the  defend- 
ant, does  not  apply  where  the  party  seeking  to  be 
restored  to  possession  has  been  wrongfully  dis- 
XX)ssed  by  the  agency  of  the  Court.  Held,  therefore, 
that  the  trustee  who  had  been  dispossessed  must 
be  given  an  opportunity  to  prove  whether  any  and 
which  of  the  temple  properties  were  in  his  custody 
as  alleged,  and  whether  he  was  deprived  of  such 
custody  under  the  decree  which  was  reversed,  and 
whether  the  newly-appointed  trustees  acquired 
the  custody  of  them  thereunder,  and  that,  if  sub- 
stantiated, the  claim  for  restitution  could  not  be 
successfully  resisted.  Dorasami  Ayyar  v.  An- 
NASAMi  Ayyar  .         .         I,  L.  R.  23  Mad.  306 

RESTRAINT. 

See  Wrongfxti,  Restraint. 
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BE  STEAINT— con«W. 
on  anticipation- 


See  Mabkied  WoM-Of .  Pkoperty  of. 

I.  L.  B.  30  Mad.  378 

BESTRAINT  OP  TRADE. 

See  CoMPAXT      .  I.  L.  B.  29  Bom,  107 

See  Contract    .  I.  L.  B.  36  Calc.  354 

Agreement — Contract 

Act  {IX  of  1872,  8S.  23  and  27 — Continuous 
cause  of  action — Damages — Transfer  of  business  to 
a  limited  Company — Effect.  In  March  1902,  certain 
Ice  Manufacturing  Companies  in  Bombay  entered 
into  an  agreement  relating  to  the  manufacture  and 
sale  by  them  of  ice.  The  agreement  fixed,  inter  alia, 
the  minimum  price  at  which  ice  was  to  be  sold  by 
the  parties,  the  proportion  of  the  manufacture  which 
each  was  to  bear,  and  the  proportion  of  the  profits 
which  each  was  to  receive.  It  further  created  a 
monthly  obUgation  to  pay  into,  and  a  corresponding 
right  to  receive  from,  a  general  common  fund  the 
difference,  if  any,  between  the  profits  actually 
received  by  the  parties  and  those  to  which  they  were, 
under  the  agreement,  entitled.  On  a  suit  being 
instituted  for  breach  of  the  agreement,  in  which 
damages,  sustained  prior  to  and  pending  the  hear- 
ing of  the  suit,  were  claimed  :• — Held,  the  fact  that  an 
agreement,  if  carried  out,  would  limit  competition 
and  keep  up  prices,  did  not  necessarily  bring  it 
within  the  terms  of  s.  27  of  the  Contract  Act 
<IX  of  1872) :  to  succeed  in  the  defence  under  that 
section  it  w£is  necessary  to  establish  that  the  agree- 
ment was  one,  whereby  a  person  was  restrained 
from  exercising  a  lawful  profession,  trade,  or 
business  of  any  kind.  Fbaseb  asd  Compacts-  v. 
Bombay  Icb  MASTiFACTCKiyG  Compa>'y  (1905) 

I.  L.  E.  29  Bom.  107 

BESUIiTING  TEUST. 

See  Tbusts  Act  .  L  L  B.  31  Bom.  222 

BESTIMPTION. 

1.  Right  to  REStTiB 

2.  Pboceduke 

3.  Effect  of  REsnrPTiox 

4.  MiscEixASEors  Cases. 


Col. 
.     10786 

.     10790 

.     10791 

.     10798 

See  Bombay  Revenue  Juktsdiction  Act. 
I.  L.  B.  28  Bom.  435 

See  Cantokmext  Propekty. 

I.  L.  B.  30  Bom,  137 

See  Chattkidaei  Chakrax  LlAsds. 

I.  L.  B.  34  Gale.  109  ;  564 
9  C.  W.  N.  571 

See  Ghatwali  Tejotke. 

See  Grast — REsuMPnoii  or  Revocatioit 
OF  Grant. 

See  Onus   of  Proof— Restthptiok  and 

AsSESSMElfT. 


BESUMPTION— con/<i. 

See  Service  Tentrb. 
See  Settlement. 

of  chakran  lands — 


See  Chaxtkidari  Chakr-ix  Lands. 

L  L.  B.  36  Calc.  346 


of  ferry- 


See    Jurisdiction     of    Crvn.    Court — 
Ferries      .    B.  L.  B.  Sup.  Vol.  630 


—  of  jaghir   by    East   India   Com- 
pany— 

See  Act  of  State    .        12  B.  L.  E.  120 
L.  B.  I.  A  Sup.  Vol.  10 


power  of — 


See  Bengal  Tenancy  Act,  s.  101. 

L  L.  E.  20  Calc.  577 


1.  RIGHT  TO  RESmtE. 

L  Bight  to  resume  mokurari 

tenure — Death  of  grantor  without  heirs.  A 
mokurari  tenure  granted  in  perpetuity  cannot  be^ 
resumed  by  the  grantor  even  if  the  grantee  dies 
without  heirs.  Bjmmut  Bahadoor  v.  Sooneet 
KoER 15  W.  E.  549 

'  2.  Grant  in  lieu  of  mainten- 
ance— Limitation  Although  a  grant  of  a  moku- 
rari lease  in  Ueu  of  maintenance  may  be  re- 
sumable  by  the  grantor  and  his  heirs,  yet,  if  the 
grantor  or  any  of  his  successors  receives  distinct 
notice  of  a  claim  on  the  part  of  the  grantee  to  hold 
in  perpetuity  and  not  subject  to  resumption,  and 
allows  twelve  years  to  go  by  without  contesting 
such  claim,  he  (such  grantor  or  successor)  will  be 
barred  for  the  time  of  his  own  enjoyment.  Petah- 
BAR  Baboo  r.  Xilmont:y  Singh  Deo 

L  Ii.  B.  3  Calc.  793 

3. Grant    in  lieu  of 

maintenance — Hindu  Law — Alienation — Impartible 
estate.  The  mere  fact  of  the  impartibihty  of  an 
estate,  or  rather  the  mere  fact  that  the  succession 
to  a  zamindari  is  governed  by  the  law  of  primogeni- 
ture, does  not  deprive  the  zamindar  of  his  ordinary 
right  to  ahenate  it,  or  any  portion  of  it,  during  his 
lifetime.  Accordingly,  an  ordinary  mokurari  lease, 
granted  by  a  zamindar  of  lands  forming  portion  of  a 
zamindari  the  succession  to  which  is  governed  by 
the  law  of  primogeniture,  is  valid,  and  the  lanc^ 
comprised  in  it  cannot  be  resumed  on  the  death 
of  the  grantor  by  his  successor.  But  a  mokurari 
khorposh,  or  allowance  for  maintenance,  or  an 
estate  for  life  in  lieu  of  maintenance,  granted  by 
the  owner  of  a  zamindari  impartible  by  special 
custom,  but  otherwise  subject  to  Bengal  law,  to  a 
member  of  his  family,  is  resumable  by  his  suc- 
cessor on  the  death  of  the  grantor.  Udoy  Adittya 
Deb  v.  Jadublal  Adittya  Deb 

L  L.  B,  5  Calc.  113  ;  4  C.  I,.  E.  181 

See  Woodoyaditto  Deb  v.  Mukoond    Narain 

Aditto 22  W.  E.  225 
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BE  SUMPTION"— coTOtfZ. 

1.  RIGHT  TO  RESUME— co»«d 

4,  Right  to  resume  julkurs  in 

navigable  rivers — Beng.  Reg.  II  of  1819.  A 
suit  for  resumption  of  julkurs  in  navigable  rivers  not 
forming  part  of  settled  estates  is  cognizable  only  in 
the  ordinary  Courts,  (i)  because  of  the  total  absence 
of  the  word  "  julkur  "  in  any  of  the  Resumption  Re- 
gulations, 8  t'lier  before  or  after-  Regulati  m  II  of 
1819  ;  and  (ii)  by  reason  of  the  difference  in  the 
nature  of  the  claims  between  one  to  take  possession 
of  julkur  and  one  to   resume  lands.     Collector 

OF  MaLDAH  v.    SUDtJKOODDEElSr  .       1  W.  R.  116 

5. Right    to    resume    jaghir — 

Alienation  hy  grantee.  A  zamindar  cannot  sue  to 
resume  a  jaghir  on  the  ground  of  its  alienation  by 
the  grantee,  so  long  as  there  are  heirs  male  of  the 
grantee  existent.  Rameswar  Nath  Sixgh  v. 
Haealall  Singh      .         .     1  B.  L.  R.  A.  C.  170 

e.  Right  to  resume  permanent 

tenure  —Forfeiture  of  tenure — N 071,- payment  of  Gov- 
ernment revevue.  Where  an  ancient  and  perma- 
nent tenure  is  held  by  several  pc  sons  in  separate 
shares,  and  some  of  the  sharers  make  default  in  the 
payment  of  their  quota  of  the  Government  assess- 
ment the  portion  of  the  tenure  held  by  the  sharers 
who  paid  their  shares  of  the  assessment  cannot  be 
resumed  or  forfeited  by  the  Government.  In  such 
a  case  the  onus  lies  on  the  Government  to  make 
out  by  clear  evidence  under  what  special  contract 
or  agreement,  or  regulation,  it  forfeits  the  entire 
tenure.     Brett  v.  Ellaiya 

12  W.  R.  P.  C.  33  ;  13  Moo.  I.  A.  104 

affirming  the  decision  of  the  High  Court  in 
Ella  ya  v.  Collector  of  Salem       .     3  Mad.  59 

7. Right  to    resume  village — 

Village  entered  as  jaghir  in  accounts  of  )>ermanent 
settlement — Zamindars,  right  of.  Where  a  village, 
part  of  a  zamindari,  has  been  entered  as  a  jaghir 
in  the  accounts  of  the  permanent  settlement,  the 
zamindar  cannot  resume  the  village,  and  is  entitled 
in  respect  thereof  o- ly  to  the  usual  kuttubandi 
Rarischandana  Deva  v.  Ram  anna  (  handri 

1  Mad.  355 


8. 


Right  to  resume   Weemuk 


Sayer  ■meha.ls—Beng.  Regs.  VIII  and  XX  VII 
of  1793 — Right  of  Government  as  Sovereign.  The 
resumption  by  Government  of  Neemuk  Sayer 
mehals  (saltpetre-duty  estates)  upheld,  the  sanads 
of  the  Subadar  of  Behar,  the  ruling  power  previous 
to  the  Company's  accession  to  the  Dewanny,  pur- 
porting to  grant  the  Government  as  mokurari 
istemrari  at  a  permanent  fixed  rent,  being  declared 
forgeries.  Qucere  .  Whether  the  Neemuk  Sayer 
mehals  being  a  sayer  right  was  not  wholly  abohshed 
by  Bengal  Regulation  XXVII  of  1 793,  and  the  Ben- 
gal Government  in  its  Sovereign  character  had  not 
an  absolute  right  to  resume.  The  settlement  by 
the  Government  with  a  proprietor  of  the  soil  under 
the  decennial  settlement  made  perpetual  by  Ben- 
gal Regulation  VIII  of  1793  relates  to  land  revenue 
only,  and  not  to  sayer  duties  claimed  by  a  party 


RESUMPTION— confd. 

1.  RIGHT  TO  RESUME— co7i<d. 

not  a  land  proprietor.     Government  of  Bengal. 
V.  Jafur  Hossein  Khan      .        5  Moo.  I.  A.  467 

-Right  to  resume  subordinate^ 


e. 


tenure  by  istemrardar — Cusioynary  right.  A 
custom  was  alleged  entitling  a  Patwi  Thakur,  or 
chief  belonging  to  the  Rathor  clan  of  Rajputs,, 
who  was  the  istemrardar  of  an  ancient  and  impart- 
ible taluk  in  Ajmere,  to  resume  land  formerly  part 
of  it,  but  granted  some  generations  back  as  a  sub- 
ordinate estate  to  a  collateral  relation  of  the  chief. 
The  ground  of  the  resumption  claimed  was  that  the 
last  successor  to  the  estate  so  granted  had  died 
without  issue  and  without  adopting.  Held,  that 
the  Commissioner's  judgment,  which  was  that  a 
right  of  resumption  exerciseable  merely  on  the  above- 
ground  had  not  been  established,  was  correct,  being 
supported  to  some  extent  certainly  by  answers- 
received  by  the  Chief  Commissioner  on  enquiry 
from  the  neighbouring  Durbars  of  Rajputana  chiefs, 
and  on  the  whole  by  the  balance  of  the  evidence^ 
Rao  Bahadur  Singh  v.  Jowahir  Kuar 

I.  L.  R.  10  Gale.  887  :  L.  R.  11  I.  A.  75 


10. 


Right  of  maafidar — Recogni- 


tion of  right  to  resume — Limitation — Cause  of 
action.  Held,  that  mere  recognition  of  right  to 
resume  contained  in  the  wajib-ul-urz,  where  the 
grant  existed  many  years  previous  to  the  date  of 
that  document,  does  not  re-grant  to  a  maafidar  so 
as  to  give  plaintiff  a  new  starting  point  from  which 
his  right  to  resume  should  date.  Dayum  Khan 
V.  TuNsooKH  Rai        ...        2  Agra  189 

11.  Right  of  manager  of  reli- 
gious endowment — Beng.  Reg.  XIX  of  1793. 
The  manager  of  a  religious  endowment  consisting 
of  the  profits  of  a  number  of  villages  after  paying 
revenue,  was  not  a  zamindar  under  Regulation 
XIX  of  1793,  and  could  not  sue  for  res-imption  of 
invalid  lakhiraj  land.  Nobin  Chunder  Roy 
Chowdhry  v.  Pearee  Khantjm      .    3  W.  R.  143 


12. 


Right  of  taiukhdars— imit 


of  area  in  suit  for  resumption.  Talukhdars  had  no 
legal  right  to  sue  for  resumption  of  areas  containing 
more  than  100  bighas  of  land.  Gopal  Chunder 
Roy  v.  Oodhub  Chunder  Mullick 

W.  R.  1864, 156 


13. 


Right  of    Government  as 


agent  for  zamindar— Lmtt  of  area  in  suit  for 
resumption.  The  Government,  when  acting  as 
agent  of  a  zamindar,  could  only  sue  to  resume  in- 
valid lakhiraj  lands  under  100  bighds.  Ram. 
LocHUN  Sircar  v.  Denonath  Paul  2  W.  R.  279 

14.  _ Right  of  zamindar — Presump' 

Hon — Land  held  under  different  sanads — Limit  of 
area  in  suit  for  resumption.  When  land  beyond 
100  bighas  in  extent  is  admittedly  held  by  a. 
lakhirajdar,  the  presumption  is  that  it  is  held 
under  one  grant,  and  that  it  is  resumable  by 
Government,  and  not  by  the  zamindar.  To  rebut 
the  presumption,  the  zamindar  must  show  that 
the  land,  though  beyond  100  bighas  in  extent,  is- 
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BESUMPTION— confd. 

1.  RIGHT  TO  RESUME— co7if<f. 

held  under  difiEerent  sanads.  Joge>"dbo  Narain 
Roy  i;.  Hurby  Doss  Roy     .     W.  E.  1864, 145 

15. -    Right  of    zamin- 

dar  to  assess  and  resume  invalid  lakhiraj  tenures — 
Limit  of  area  in  suit  for  resumption.  When  a 
zamindar  engaged  to  pay  a  certain  amount  of  reve- 
nue on  certain  lakhiraj  lands,  on  condition  of 
Government  stopping  resumption  proceedings  in 
respect  to  such  lands,  he  had  a  right  under  that 
engagement  to  resume  invalid  rent-free  tenures 
below  100  bighas  in  extent,  whatever  had  been  the 
nature  of  agreement  with  Government  in  previous 
3'ears,  but  he  had  no  right  to  resume  lands  of  greater 
extent  than  100  bighas  covered  by  one  sanad. 
Beeb  Chtjihder  Joobraj  v.  Umakaxt  Seix 

W.  R.  1864,  232 

See   Beeechttnder   Joobbaj  v.    Shibjoy 
Takoor    .  .     "W.  E.  1864,  8 


16. 


Beng.  Reg.  II  of 


1S09,  s.  30 — Limit  of  area  in  suit  for  resumption. 
To  bar  a  zamindar 's  right  to  resume,  as  invalid 
lakhiraj  under  s.  30,  Regulation  II  of  1890,  lands 
in  excess  of  100  bighas,  it  must  be  sho^vn  that  the 
lands  are  held  under  a  sanad  in  excess  of  100  bighas, 
or  under  different  sanads,  each  in  excess  of  100 
bighas.  Mahomed  Mxjxsooe  v.  Umbica  Chxjbn 
Roy  .         .  .        W.  R.  1864,  132 

17.  Beng.  Reg.    XIX 

of  1793 — Limit  of  area  in  suit  for  resumption.  A 
zamindar  is  not  precluded  by  Regulation  XIX  of 
1793  from  suing  for  the  resumption  of  invalid 
lakhiraj  lands  exceeding  100  bighas  held  under 
several  sanads,  provided  none  of  them  singly  is  a 
grant  for  more  than  100  bighas.  The  release  of 
lands  covered  by  one  such  sanad  from  the  claim 
of  Government  to  resume,  on  the  ground  that  they 
were  under  50  bighas,  does  not  bar  the  zamindar 's 
right  to  resume  them.  Elias  v.  Mahomed 
Peezeer       .         .  .     W.  E.  1864, 217 

18.  -_ Beng.  Reg.   X  of 

1793,  s.  19 — Limitation  in  suit  for  resumption.  A 
zamindar  suing  for  resumption  of  alleged  invalid 
lakhiraj  land  under  s.  19,  Regulation  X  of  1793, 
was  not  limited  to  time,  provided  he  could  prove 
that,  at  some  time  subsequent  to  the  decennial 
settlement,  the  land  sought  to  be  resumed  was  part 
of  his  mal  estate,  and  had  paid  rent.  Gopal 
Chtjnder  Shaha  v.  Bhabo  Tabixee  Dossee 

7  W.E.  240 


19. 


Service    inam  lands.     The 


combination  of  an  interest  in  land  and  an  obliga- 
tion as  to  service  may  fall  under  three  heads, 
viz.,  (i)  there  may  be  a  grant  of  land  burdened  with 
service  ;  (ii)  there  may  be  a  grant  in  consider- 
ation of  past  and  future  service  ;  and  (iii)  there 
may  be  the  grant  of  an  office  the  services  attached 
to  which  are  remunerated  by  an  interest  in  land. 
In  either  of  the  first  two  classes  of  grants  it  may  be 
made  a  condition  that  the  interest  in  the  land  should 
cease  when  the  services  are  no  longer  required. 


EESUMPTION— con/<i. 

1.  RIGHT  TO  RESUME— concZ<f. 
but  in  the  absence  of  a  provision  to  that  effect 
lands  held  under  those  grants  are  not  resumable 
at  will.  Where  a  plaintiff  inamdar  asserts  that  he 
has  a  right  to  resume,  to  establish  that  the  com- 
bination is  such  as  permits  of  resumption,  and 
where  there  has  l:>een  long  and  undisturbed  posses- 
sion enjoyed  by  the  defendant  aud  his  predecessors, 
it  will  require  strong  evidence  on  plaintiff's  part  to- 
make  out  his  c£ise.  Lakhamgavda  r.  Keshav 
AxxAji  (1904)    .         .        I.  L.  E.  28  Bom.  30& 


1. 


2.  PROCEDURE. 

-  Assessment      of      resumed 


lands— ^en^r.  Reg.  XIX  of  1793— Beng.  Reg.  II  of 
1SJ9,  s.  30 — Suit  for  rent.  Unless  the  holder  of  a 
resumption -decree  took  steps  imder  Regulation 
XIX  of  1793  to  have  the  revenue  fixed  by  the  Col- 
lector, and  the  defendant  consented  to  pay  the  re- 
venue required  of  him,  he  had  no  lorus  standi 
on  holding  the  lands  to  bring  suits  for  rent.  The 
rule  to  be  followed  in  determining  in  what  manner 
and  under  what  regulation  the  assessment  of  re- 
sumed lakhiraj  land  should  be  conducted  was,  first, 
to  ascertain  whether  the  existence  of  the  lakhiraj 
prior  to  1791  had  been  decided  by  the  decree  for 
resumption.  It  could  not  be  presumed  that  every 
case  instituted  under  s.  30,  Regulation  II  of  1819, 
dealt  with  an  estate  which  was  held  lakhiraj  prior 
to  1791.  PoGOSE  V.  Ekram  Hosseix 

15  W.  E.  483 

2.  Question   of    validity  of 

grsmt  -  Limitation — Existence  of  tenure  before 
1790.  In  A  suit  for  resumption,  where  the  defend- 
ant pleads  a  lakhiraj  tenu-e  befre  1790,  the  vaUdity 
of  the  grant  is  not  open  to  the  Judge 's  considera- 
tion, but  only  whether  the  tenure  was  in  exist- 
ence before  1790,  and  if  so  to  apply  the  law  of 
limitation.  Sagore  Monee  Dossee  v.  Bipro  Dos* 
Dey 1  W.  E.  249 

Ijimitation — Beng.    Reg.  II  of 


1S19,  a.  30— Lakhiraj— Beng.  Reg.  XIX  of  1793, 
s.  10.  A  suit  for  resumption  urder  s.  30,  Regula- 
tion II  of  1819,  must  be  assumed  to  refer  only  to 
lakhiraj  created  prior  to  the  1st  of  December  1790, 
and  therefore  was  not  exempt  from  limitation  under 
s.  10,  Regulation  XIX  of  1793.  Heera  Moxek 
Dabee  v.  Kooxj  Behary  Holdar 

B.  L.  E.  Sup.  VoL  Ap.   8  :  2  "W.  E.  207 

Beng.  Reg.  XIX 


of  1793,  s.  10— Beng.  Reg.  II  of  1S19,  s.  30.  Re- 
gulation II  of  1819,  s.  30,  did  not  apply  to  a  suit 
in  a  CivU  Court  for  i-esumption  under  s.  10  of  Regu- 
lation XIX  of  1793.  The  decisions  in  Sonatutk 
Gho^e  v.  Ahdool  Farar,  B.  L.  R.  Sup.  Vol.  109,  and 
Heera  Monee  Dabee  v.  Koonj  Behari  Holdar,  B.  L. 
R.  Sup.  Vol.  A  p.  ^,  upheld.  Habihab  Mukho- 
padhya  v.  Madab  Chandra  Babf.  Naba  Krish- 
na Mookebjee  v.  Kah-as  Chandra  Bhtjttachab- 
jee       .         .       8  B.  Ii.  E.  566  :  20  W.  E.  459^ 

14  Moo.  I.  A.  152- 
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BESUMPTIOW— con«r7. 

2.  PROCEDURE— concW. 

SoNATUN  Ghose  V.  Abdul  Farae 

B.  li.  R.  Sup.  Vol.  109  : 2  ^W.  B.  91 

5, Notice  to   parties — Party  not 

in  posse-ision.  In  resumption -proceedings  it  is  not 
necessary  to  give  notice  to  a  party  not  in  posses- 
sion or  to  make  him  a  formal  party  to  the  suit. 
Ram  Chunder  Shaha  v.  Collector  of  Myme^t- 
siNGH  .  .         .         .  22  W.  R.  48 


e. 


Bsng.  Reg.  II    of 


1S19,  s.  16— Omission  to  give,  notice.  Where  the 
resumption  oflficer,  as  directed  by  s.  15,  Regulation 
II  of  181i),  supplied  the  defendant  in  a  resumption 
suit  with  a  copy  of  his  reasons  for  considering  the 
lands  in  question  liable  to  resumption,  and  subse- 
quently, in  the  absence  of  the  defendant,  declared 
the  lands  liable  to  assessment : — Held,  that,  as  de- 
fendant failed  to  appear  either  in  person  or  by 
agent,  it  was  impossible  for  the  resumption  of5ficer 
to  give  him  the  warning  mentioned  in  s.  16  of  the 
same  law,  and  the  legality  of  the  proceedings  was 
not  affected  bj'  the  omission.  Buroda  Kant  Roy 
V.  Commissioner  of  the  Soondurbuns 

13  W.  R.  180 


7. 


Right  to   intervene   in  suit 


—Beng.  Regs.  II  of  1819  and  III  of  182'^— Decree 
of  Special  Commissioners.  In  a  suit  by  Government 
under  Regulation  II  of  1819  to  resume  invalid  lakhi- 
raj  land  held  by  a  mohunt,  as  the  interests  of  the 
zamindar,  who  claimed  a  portion  of  the  lands 
sought  to  be  assessed,  as  forming  part  of  his  per- 
manently-assessed estate,  were  liable  to  be  affected 
by  the  decision  of  the  Collector  : — Held,  that  he 
had  a  right  to  intervene  and  become  a  party  to 
the  suit,  and  to  prefer  an  appeal  from  the  decree. 
The  decree  of  the  Special  Commissioners  mider 
Regulation  III  of  1828  was  final,  if  no  appeal  or 
petition  of  review  was  presented  within  a  reason- 
ably sufficient  period.  Moheshtjr  Singh  v.  Gov- 
ernment OP  India 

3  "W.  R.  P.  C.  45  :  7  Moo.  I.  A.  283 

3.  EFFECT  OF  RESUMPTION. 

1.  —  Finality  of  proceedings — In- 
jury to  parties — Diluvion.  Resumption  proceeding 
are  final  and  not  liable  to  question  by  the  Civil 
Courts.  But  when  proceedings  take  place  in  the 
nature  of  extensive  settlements  with  other  parties 
after  intermediate  and  temporary  settlements,  and 
acts  are  dons  wholly  without  jurisdiction,  or  lands 
are  taken  not  included  in  the  original  decree,  there 
should  be  a  remedy  to  parties  deeming  themselves 
to  have  been  wronged  thereby.  If  lands  adjudged 
to  Govemmeno  in  a  resumption  suit  diluviate  and 
re-form  on  the  same  site,  Government  does  not 
thereby  lose  its  rights  to  them,  nor  is  it  obliged 
to  institute  wholly  new  proceedings.  Diluvion 
does  not  create  any  new  right.  Collector  op 
Dacca  v.  Kishen  Kishore  Chatterjee.  Jugo 
Bttndhoo  Bose  v.  Collector  of  Dacca 

W.  R.  1864,  273 


RE  SUMPTIOM"— confei. 

3.  EFFECT    OF   RESUMPTION^on<d. 

2- Finality  of  resumption-de- 
cree—/Se<Me7?ien<  proceedings—Jurisdiction  of  Civil 
Court.  The  ruling  of  the  late  Sudder  Court  as 
to  the  final  and  conclusive  character  of  a  resump- 
tion-decree was  held  not  to  apply  to  what  was 
subsequently  done  administratively  by  a  Settle- 
ment Officer,  the  proper  distinction  being  that  the 
decree  of  the  Resumption  Court  as  to  the  liabil- 
ity of  the  resumed  mehal  to  be  passed  with  a 
Government  demand  is  final  ;  but  the  subsequent 
dealing  by  the  Settlement  Officer  with  c.Ile<^ed  pro- 
prietary right  and  claim  to  land  not  mentioned 
in  the  decree,  is  open  to  the  jurisdiction  of  the 
Civil  Court.  Mahomed  Gazee  Chowdhry  v 
Lall  Bebee  .  .        10  W.  R.  103 

Ram  Chunder  Shaha  v.  Collector  of  Mymen- 
si^^oH 22  W.  R.  48 

^  .— Effect  on   contract  between 

zammdar  and  tensint— Resumption  of  lalchiraj 
tenure  by  Government— Under-tenants,  rights  a}. 
The  mere  resumption  of  a  lakhiraj  tenure  by  Gov- 
ernment does  not  dissolve  the  contract  between 
the  zamindar  and  tenant.  The  tenant  has  the  op- 
tion  to  determine  his  tenancy,  or  he  may  consent 
that  the  amount  of  revenue  which  the"  landlord 
must  pay  to  Government,  or  a  portion  of  it,  shall 
bo  added  to  his  original  jumma.     Faezhara  Banxt 

V.  AZIZUNNISSA  BiBI 

B.  L.  R.  Sup.  Vol.  175  :  3  W.  R.  72 

4- Effect  on  tenant— /Z%aZ  as- 
sessment of  revenue— Mad.  Reg.  XXVII  of  1802. 
In  a  suit  against  a  Collector  for  an  illegal  seizure 
and  subsequent  usurpation  of  plaintiff 's  shares  in  an 
agraharam  village  for  non-payment  of  tirvai  due 
from  other  tenants  of  the  village,  and  to  recover  the 
increased  tirvai  imposed  by  the  Collector  : — Held, 
that  the  plaintiff's  right  to  enjoy  his  share  of  the 
village  lands  under  the  original  pottah  was  not 
legally  determined  by  resumption  ;  and  that,  con- 
tinuing liable  only  to  the  fixed  rent,  the  plaintiff 
was  entitled  to  the  return  of  the  amount  paid 
under  compulsion,  in  excess  of  such  rent,  at  the 
date  of  the  suit.  Madras  Regulation  XXVII  of 
1802  considered.     Ellaiya  v.  Collector  of  Salem 

S  Mad.  59 

Affirmed  by  the  Privy  Council  on  appeal  in  Brett 
V.  Ellaiya 

13  Moo.  I.  A.  104  :  12  W.  R.  P,  C.  33 

5.  Effect   on  'h.OM7\a.6a.v— Rights 

of  howladars.  The  resumption  by  Government  of  a 
parent  estate  did  not  nullify  the  existing  rights  of  a 
howladar  within  the  estate,  or  deprive  him  of  the 
benefit  of  the  presumption  arising  under  s.  16  of  Act 
X  of  1859.  Mothoora  Nath  Gungopadhya  v. 
Sheeta  Monee  ....      9  W.  R.  354 

6. Effect  on  svib-tenviTe— Sub-ten- 
ures before  decennial  settlement.  A  sub-tenure  creat- 
ed before,  and  in  existence  at  the  time  of,  the 
decennial  settlement  cannot  be  invalidated  by  any 
subsequent  settlement  of  the  mehal  in  which  it  ia 
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3.  EFFECrr    OF    RESUMPTION— con/i. 
situated.     Resumption  of  lakhiraj  land  under  the 
revenue  law  does  not  destroy  any  such  sub-tenure  in 
the  estate  resumed.     Abdool  Ali  v.  Ramgtjtty 

12  W.  B.  128 

-Effect  on  l&khir&jd&TS— Rights 


»f  lakhirajdars — Settlement — Cause  of  action.  A  re- 
sumption-decree does  not  destroy  the  proprietary 
right  of  the  lakhirajdars,  which  continues  tmless 
and  until  they  are  dispossessed  in  due  course  of 
law.  By  obtaining  a  permanent  settlement  they 
acquire  no  new  right ;  a  cause  of  action  accruing 
to  them  if  ousted  before  settlement.  Thakoob 
Dass  Roy  Chowdhby  v.   Nubeex  Kishes  Ghosb 

15  W.  K.  552 


8. 


Effect  on  charitable  trust — 


— Omission  of  mention  of  existence  of  charitable  trust 
or  endowment.  The  resumption  of  lands  by  Gov- 
ernment, and  the  making  a  fresh  settlement  of  the 
resumed  lands  without  any  allusion  to  their  being 
held  in  trust  for  charitable  purposes  pnor  to  the 
resumption  proceedings,  are  not  conclusive  proof 
that  there  was  no  such  trust.  The  only  question 
decided  by  the  Government  in  resuming  was  that 
those  who  claimed  the  land  as  lakhiraj  had  not 
been  able  to  prove  that  the  land  was  held  under 
any  such  reUgious  or  charitable  trust  as  would 
debar  Government  from  resuming.  LEELA>'Tr!rD 
SrsGH  Bahadoob  v.  Ishtjbee  Nttsditn  Dctt  Jha 

8  W.  R.  316 


9. 


-Effect  on  rights  acquired,  pre- 


vious to  resumption — Liability  of  purchaser  of 
rent-free  holding  to  pay  rent  or  revenue.  Where  the 
plaintiff's  ancestor  purchased  a  certain  quantity  of 
land  from  a  rent-free  holder  of  the  mouzah,  who 
on  the  resumption  of  the  maafi  tenure  by  Govern- 
ment was  admitted  to  a  proprietary  settlement 
of  the  mouzah  and  acquired  a  good  prescriptive 
title  : — Held,  that  the  resumption  by  the  Govern- 
ment did  not  affect  the  right  which  the  plaintiff's 
ancestor  had  jx'eviously  acquired  in  the  land  and 
the  land  not  having  been  assessed  with  revenue  by 
the  Government,  the  plaintiff  could  not  be  treated 
as  a  mere  cultivator,  and  liable  to  pay  either  rent 
or  revenue.     Aemed  f.  Gxrs aish  Pmlshad 

2  Agra  9 

10.  Effect  on  right  of  collection 

or  profits — ilaafi.  lands.  Where  maafi  lands  are, 
after  resumption  and  assessment,  left  in  the  pos- 
session of  the  ex-maafidars,  the  persons  entitled  to 
collection  or  profits  are,  in  the  absence  of  any  stipu- 
lation to  the  contrary,  the  ex-maafidars,  and  not 
the  lambardar  of  the  village.  Dal  Chttst)  v.  Seeta 
KooxwAB  .         .         ,       ' .  2  Agra  152 

IL Liability  to  pay  rent — Re- 
sumption and  assessment  by  Settlement  Officer.  Where 
land  is  resumed  and  assessed  by  a  Settlement 
Officer,  the  tenant  is  bound  to  pay  rent  at  the  rate 
assessed  by  the  Settlement  Officer.  Woomanath 
Roy  Chowdhby  v.  Debxath  Roy  Chowdhby 

14  W.  B.  471 

VOL.   IV* 


BE  SUMPTIO  N—contd. 

3.  EFFECT  OF  RESUMPTION— confJ. 
D'SiLVA  V.  Raj  Coomab  Dctt  .   16  W.  R  153 

12,   .  Effect  on  mortgagee  under 

zur-i-peshgi  le&se  Omission  to  call  in  advance 
— Acquiescence  in  liability  of  profits  for  revenue. 
When  property  granted  in  a  zur-i-peshgi  lease  was 
originally  rent-free,  but  subsequently  resumed  and 
assessed  by  Government,  the  mortgagee  was  held 
bound  either  to  make  a  fresh  agreement  to  take  the 
profits,  minus  the  Government  revenue,  as  his  secu- 
rity, or  to  call  in  his  money.  His  not  adopting 
either  course  for  a  long  period  was  construed  into 
assent  on  his  part  to  receive  the  profits,  minus  the 
Government  revenue,  as  securitv.  Joy  Pbokash 
Nabaix  v.  Radha  Kishen-     .     W.  B.  1864,  227 

13.  Effect  of   resumption   and 

settlement  of  lakhiraj  on  the  holder  of  a 
mokurari  lease  from  the  lakhirajdar — Lakhi- 
raj tenure — Settlement  of  inialid  lakhiraj.  Assess- 
ment of  revenue  by  Government  on  invahd  lakhiraj 
land  after  resumption  does  not  confer  a  new  estate 
on  the  lakhirajdar,  and  does  not  cancel  or  extin- 
guish a  mokurari  lease  granted  by  the  lakhirajdar 
previous  to  the  settlement,  and  during  the  time  he 
was  in  possession  of  the  land  as  lakhiraj.  Pkatab 
Naeayax  Mookebjee  v.  Madhu  Sudax  Mookee- 
jEE     .         .         .  8  B.  L.  B.  197  :  16  W.  B.  35 


14. 


Effect    of   resumption    on 


mortgages  created  by  inamdar  Inam  lands. 
An  inamdar,  having  granted  several  mortgages 
upon  his  inam  lands,  died.  The  right  to  hold  the 
lands  rent-free  was  ruled  by  Government  to  have 
ceased  upon  the  death,  but  the  inam  was  con- 
tinued to  his  representatives,  subject  to  the  pay- 
ment of  assessment,  under  the  Government  circular 
of  1854.  Held,  that  the  original  estate  in  the  lands 
was  not  destroyed  ;  that  no  new  title  in  the  inam- 
dar's  representatives  was  created  ;  and  that  the 
lands  continued  chargeable  in  their  hands  with  any 
valid  specific  hens  created  upon  them  by  the  inam- 
dar.    Vishnu  Tbdibak  v.   Tatia  alias  Vasudev 

Paxt .1  Bom.  22 

15.  Effect  on  inamdar — Inam — 


Landlord  and  tenant.  On  the  resumption  of  an 
inam,  the  inamdar's  right  to  exemption  from  the 
payment  of  the  Government  assessment  ceases, 
and  the  inamdar  becomes  hable  to  pay  such  assess- 
ment ;  but  all  his  other  rights  remain  unaffected, 
and  therefore  those  who  were  his  tenants  before  the 
resumption  do  not  thereby  cease  to  be  so,  and  can 
be  ejected  if  they  are  not  permanent  tenants  or 
are  not  otherwise  entitled  to  remain  in  possession. 
Gaxgabhai  f.  Kalapa  Dabi  Mukbya 

I.  li.  B.  9  Bom.  419 

16,  Besumption  of  inam  village 

and  re-grant,  effect  of — Acts  of  State — Waikars, 
status  of — Treaties  of  1820 — effect  of  grant  of 
itiam  under  construction — Attachment  by  Govern- 
ment of  such  village,  effect  of.  From  the  year  1820 
down  to  the  year  1872,  the  Waikar  family  had  been 
in  the  enjoyment  of  the  village  of  Pasami  under  a 
treaty  between  the  East  India  Company  and  one  M. 

15  s 
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A  and  K  M  were  brothers  and  the  last  male  de- 
cendants  of  M.  For  an  alleged  fraud  of  K  M 
Government  restricted  the  enjoyment  of  the  said 
village  to  his  lifetime  only.  A  predeceased  K  M. 
On  the  death  of  K  M,  Government,  on  the  31st 
December  1872,  placed  an  attachment  over  the 
village.  On  the  13th  July  1874,  a  judgment-credi- 
tor of  A  caused  the  lands  in  dispute,  which  were 
mirasi  lands  of  the  Waikar  family  situated  at  Pasar- 
ni,  to  be  sold  in  execution  of  his  decree  against  A, 
and  they  were  purchased  by  the  defendants,  who 
was  put  in  possession  on  the  22nd  April  1876.  In 
the  meanwhile.  Government,  having  chosen  to 
recognize  the  plaintiff  as  a  representative  of  the 
Waikar  family,  had  removed  the  attachment,  and 
re-granted  the  village  to  the  plaintiff  shortly  before, 
viz.,  on  the  3rd  April  1876.  The  plaintiff,  being 
dispossessed,  sued  the  defendant,  contending 
{inter  alia)  that  A,  having  predeceased  his  brother, 
had  no  interest  in  the  lands,  which  had  been  pur- 
chased by  the  defendant.  The  Court  of  first  in- 
stance awarded  the  plaintiff's  claim,  and  directed 
the  defendant  to  pay  the  plaintiff's  costs.  The 
defendant  appealed  to  the  District  Judge,  who  was 
of  opinion  that  the  proceedings  of  Government 
since  the  attachment  in  1872  and  restoration  of  the 
village  were  acts  of  State,  and  he  varied  the  decree 
of  the  lower  Court  by  cutting  down  the  plaintiff's 
costs,  made  payable  by  the  lower  Court's  decree, 
to  half.  On  appeal  by  the  defendant  to  the  High 
Court : — Held,  reversing  the  decree  of  the  lower 
Appellate  Court,  that  the  plaintiff's  claim  should  be 
dismissed.  The  attachment  placed  by  Government 
on  the  death  of  K  M  in  December  1872  was  Umited 
to  an  exemption  from  assessment,  and  the  resump- 
tion and  re-grant  to  the  plaintiff  did  not  give  the 
plaintiff  any  title  to  the  lands  in  question.  The 
proceedings  of  Government  in  1873  and  1876,  by 
which  the  plaintiff  was  recognized  as  the  representa- 
tive of  the  Waikar  family,  were  not  acts  of  State. 
The  status  of  the  Waikars  and  other  persons,  with 
whom  the  agreements  of  1820  were  entered  into, 
was  not  that  of  an  independent  sovereign.  They 
(the  Waikars)  were  merely  powerful  saranjamdars 
subordinate  to  the  Raja  of  Satara,  and  after  the 
annexation  of  the  territory  of  the  Raja  in  1849 
they; held  their  lands  under  the  East  India  Com- 
pany. Secretary  of  State  for  India  v.  Narayan 
Balbhant  Bhosle,  Printed  Judgments  for  1883  p. 
244.    Hari  Sadashiv  v.   Ajmudin 

I.  T..  R.  11  Bom.  235 


17. 


British  Government,  eflFect  of,  on  position 
and  riglits  of  the  saranjamdar — Occupancy 
rights  of  a  saranjamdar — Inain,  resumption  of— 
Public  and  private  property  of  an  absolute  Chief — 
Landlord  and  tenant — Tenancy  created  by  Chief 
prior  to  resumption  of  land  by  Govermnent — Effect 
of  resumption  on  rights  of  landlord— Adverse  pos- 
session— Recognition  of  tenant  by  Government 
officers,  as  occupant  paying  assessment,  does  not 
prejudice  landlord's  rights.  A,  the  Chief  of 
Kagvad,  let  certain  land  to  the  defendant  for  a  term 


Resumption  of  saranjam  by 
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of  twelve  years  by  a  lease  dated  12th  June  1857,  A 
died  in  the  same  year  without  male  issue,  and  his 
saranjam  was  resumed  by  the  British  Government. 
In  1858  the  Collector  treated  the  defendant  as  oc- 
cupant of  the  land  in  question  for  the  purposes  of 
assessment,  and  again  in  1860  entered  his  name  as 
occupant  in  the  Government  books.  In  January 
1868  the  widow  of  A  adopted  the  plaintiff  as  his  son. 
In  1881  the' plaintiff  sued  the  defendant  to  recover 
possession  of  the  land  let  to  the  defendant  in  1857. 
The  defendant  contended  that  the  land  was  not  the 
private  land  of  A,  but  belonged  to  the  State  of 
Kagvad,  which  was  resumed  on  his  death  by  the 
Government ;  and  that  the  plaintiff's  claim  was 
barred  by  the  law  of  limitation.  The  Subordinate 
Judge  allowed  the  plaintiff's  claim,  holding  that  the 
land  was  the  private  property  of  A,  and  that  the 
claim  was  not  barred.  The  District  Judge,  on  ap- 
peal, held  that  the  land  was  not  the  private  property 
of  the  Chief,  but  was  the  property  of  the  State, 
and  that,  on  the  resumption  of  the  State  by  the 
British  Government,  the  defendant's  lease  came 
to  an  end,  and  the  relation  of  landlord  and  tenant, 
previously  existing  between  the  Chief  and  the  de- 
fendant, ceased.  He  also  held  that  the  plaintiff's 
claim  was  barred  by  limitation,  and  reversed  the 
decree  of  the  Subordinate  Judge.  On  appeal  to 
the  High  Court : — Held,  that  no  distinction  could  be 
dra%vn  between  the  public  and  private  property  of 
an  absolute  Chief,  which  A  was.  That,  in  the 
absence  of  a  contrary  intention,  the  resumption  by 
the  British  Government  of  a  saranjam  or  inam 
leaves  the  occupancy  rights  of  the  saranjamdar 
or  inamdar  untouched ;  that  a  saranjamdar  or 
inamdar  may  acquire  occupany  rights  during  the 
continuance  of  the  saranjam  or  inam.  Held,  also, 
that  the  fact  that  the  revenue  officers  placed  the 
defendant's  name  in  the  Government  books  as  the 
occupant  paying  assessment,  did  not  make  the 
defendant's  possession  adverse,  and  could  not 
prejudice  the  plaintiff's  rights  as  landlord. 
Gaxpatrav  Tkimbak  Patwardhan  v.  Ganesh 
Baji  Bhat  .         .       I.  L.  R.  10  Bom.  112 


18. 


Effect  on  patta — Bengal  Act 


VIII  of  1879,  s.  10 — Resumption  of  lands  included 
in  a  patta — Re-settlement  with  grantor  of  patta — Lia- 
bility for  rent — Parties.  Held,  that,  when  lands 
are  re-settled  with  the  original  holder  or  his  heirs, 
s.  10  of  Ben.  Act  VIII  of  1879  does  not,  on  its  true 
construction,  interfere  with  the  contractual  rights 
of  a  subordinate  holder.  The  respondent  having  a 
permanent  ganti  tenure,  subject  to  a  fixed  rent  for 
the  whole  of  it,  under  a  patta  executed  in  1867, 
the  Government  resumed  lands  comprised  in  the 
tenure,  and  settled  in  1884  with  the  heirs  of  the 
respondent's  grantor  in  respect  thereof.  In  an 
action  by  the  appellant,  as  purchaser  of  the  resumed 
and  re-settled  lands,  to  recover  the  rent  thereof  as 
fixed  in  1884  : — Held,  that  the  respondent's  Habil- 
ity  was  under  the  patta  and  not  under  the  settle- 
ment, and  that  all  in  right  of  the  lands  granted  by 
the  patta  were   necessary  parties  to  an  action  for 
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the  rent  sued  for. 
•Chattebji  (1903) 


19. 


Pbia  Xath  Das  r.  Ram  Takan 

I  L.  E.  30  Calc.  811 

s.c.  L.  E.  30  I.  A.  159 

7  C.  W.  N.  601 


Enfranchisement — Enfranchise- 


sneni  of  inam  service  land  in  name  of  office    holder 
— Hindu  law — Effect  of     enfranchisement — Liability 
to  partition.    Three  items  of   land,  numbered  5,  6,    . 
«nd  7,  were  originally  village  service  inams,   having    } 
been  annexed  by  the  State  as  emoluments  to  the    ' 
office    of    kamam,   in  a   raiyaivcari  village,  R,   the 
father  of  plaintiff  and  first  defendant  and  grand- 
father of  second  defendant,  in   March  1889,  estab- 
lished his  right,  as  the  heir  to  the   late  incumbent 
to  this  office  of  kamam  ;  and  the  lands  were,  in 
November   1889,   ordered    to   be  dehvered   to   R, 
and  were  actually  deUvered  to  him  in  December 
18S9.     Before  the  actual  dehvery,  R  apphed  that 
the  lands  might  be  registered  and  a  title-deed  be 
issued  in  his  name,  as  the  Government  were  taking 
steps  to  enfranchise  service  inams  in  the  district, 
and  the  Inam  Commissioner,  in    November  1889, 
notified  to  R  that  his  name  was  included  in  the  re- 
gister.    In     January    1890,    second     defendant's 
father,  the  eldest  son  of  R,  died  ;  and  in  February 
1890,  R  resigned  the  office  of  kamam  in  favour  of 
liis  grandson,  second  defendant,  who  was  duly  ap- 
pointed by  the  Collector.     Item  No.  5  was  enfran- 
chised, and  a  title-deed  issued  to  and  in  the  name 
oi  R.     The  Inam  Commissioner,   in   1891,  passed 
an  order  that  items  6  and  7  had  been  "  resumed  and 
fully  assessed."     R  had  died  at  a  date  prior  to  this, 
and  second  defendant  was  holding  the  office.     On 
a  suit  being  instituted  by  plaintiff  for  partition  : — 
Held,  per  Bhashyam  Ayyaxgae,  J. — That,  when 
a  personal  inam  is  enfranchised  by  the  imposition  of 
a  quit-rent,  the  resumption  by  Government  simply 
consists  of  so  much  of  the  assessment  or  melvaram 
as  is  equal  to  the  quit-rent,  neither  the  land  nor  the 
assessment  in  excess  of  the  quit-rent  being  resumed. 
Similarly,  the  enfranchisement  of  a  service  inam 
does  not  operate  as  a  resumption  and  fresh  grant  by 
Government  subject  to  the  payment  of  a  quit-rent, 
any  more  than  it  is  so  in  the  case  of  the  enfranchise- 
ment of  a  personal  inam.     It  stands  on  the  same 
footing,  so  far  as  the  family  in  which  the  village 
office  is  hereditary  is  concerned.     The  enfranchise- 
ment only  converts  the  inam  into  ordinary  property. 
Narayana  v.  Chengalammal,  I.  L.  R.  10    Mad.    I, 
followed.      Venkata     v.     Rama,   I.    L.   R.   8   Mad. 
249,     explained.     Dhamipragada     v.      Kadambari, 
J.  L.  R.  21  Mad.  47,  and  Venkatarayadu    v.     Ven- 
kata Ramayya,  I.  L.  R.  15  Mad.    2S4,    dissented 
from.     Per  Moore,  J. — Even  assuming  item  No.    5 
to  be  the  self-acquisition  of  R,  according  to  Dhami- 
pragada V.  Kadambari,  I.  L.  R.  21  Mad.    47,    and 
Venkatarayadu    v.    Venkata  Ramayya,  I.  L.  R.  15 
Mad.  284,  the  plaintiff  was  entitled,  as  his  son,    to 
his  share.     As  to  items  6  and  7,  there  was  no  en- 
franchisement and  no  fresh  grant  or  title-deed  in 
favour    of   second    defendant.     They    were   liable 
to  partition,   and  it  was  unnecessary,   therefore. 
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to  decide  whether  Narayana  v.  Chengalammal,  I- 
L.  R.  10  Mad.  1,  or  Dhamipragada  v.  Kadam- 
bari, I.  L.  R.  21  Mad.  47,  and  Venkatarayadu  v. 
Venkata  Ramayya,  I.  L.  R.  15  Mad.  284,  W6re 
correctly  decided.  Venkata  v.  Rama,  I.  L.  R.  8 
Mad.  249,  explained.  Per  Curiam. — That  items 
5,  6  and  7  were  liable  to  partition.  Gr>-s-AiYAS  r. 
K.AMAKcm  Aytak  (1902)  .  L  L.  E.  26  Mad.  339 


1. 


4.  MISCELLANEOUS  CASES. 

Illegal  resumption  by  Gov- 


ernment— Liability  to  account.  The  Govern- 
ment having  seized  certain  chur  lands  and  dispos- 
sessed the  proprietor  in  possession,  and  having  en- 
tirely failed  to  establish  any  claim  for  assessment 
or  resumption  during  the  period  of  attachment 
following  the  dispossession  of  the  proprietor : — 
Held,  that  the  Government  must  be  regarded  as  a 
wrong-doer  for  the  whole  period,  and  must  account 
to  the  proprietor  for  all  the  collections  made  by  its 
officers  up  to  the  time  of  the  restitution.     SuK^O- 

MOYEE    V.    COIXECTOB    OF    RrXGPCiHE 

W.  E,  F.  B.  4  :  Marsh.  13 
1  Hay  37 

2.  Eight  of  mortgagee  or  trans- 


feree of  maafi  land  on  resumption — Right 
to  question  bond  fide  character  of  proceedings.  Where 
a  mortgagee  of  maafi  land  was  no  party  to  resump- 
tion proceedings  under  Act  X  of  1859,  s.  23,  and 
the  land  was  resumed  with  the  mortgagor's  con- 
sent : — Held,  that  the  mortgagee  or  transferee  from 
him  was  entitled  to  question  the  bond  fide  character 
of  the  resumption  proceedings,  Toolttk  r.  OoMA3f 
Sho-kek 2  Agra  117 


3. 


Purchases  before    resump- 


tion— Jagir.  \Miere  the  evidence  showed  that 
certain  arms  and  stores  seized  had  been  purchased 
by  the  jaghirdar  before  the  resumption,  and  there 
was  no  authority  or  evidence  to  show  that  those 
who  held  by  ja'idad  were  not  entitled  to  things 
so  purchased  : — Held,  that  the  representatives  of 
the  jaghirdar  were  entitled  to  recover  the  value 
of  the  arms  and  stores  so  seized.  Fobestek  v. 
Secbetaky  of  State 

12  B.  L.  E.  120  :  18  W.  E.  349 
li.  E.  I.  A.  Sup.  Vol.  10 

EESUMPTION  CHITTAS. 

See  Evidence  Act,  1S72.  s.  S3. 

I.  L.  E.  14  Calc.  120 

EETAINEE  (ATTOENEY'S). 
. ho^  recoverable — 

See   Attobxey   and   Clie>"t. 

I.  L.  R  36  Calc  609 


EE-TEANSFEE. 

See  JtrKiSDiCTiox. 


I.  li.  E.  36  Calc.  193 
15  S   2 
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BE-TEIAIi. 

See  Crimixal  Procedure  Code,  s.  437. 

See  Criminal  Proceedings. 

I.  L.  E.  28  Calc.  104 

See  Magistrate — Re-teial  of  Cases. 
See  New  Trial. 
See  Re-hearing. 

See  Revision — Criminal   Cases — Revi- 
^  val  of  Complaint  and  Re-trial. 

See  Sessions  Judge,  Jurisdiction  of — 
Order  for  Re-trial  on  Appeal. 

7  C.  W.  N.  301 

Powers  on  Revision. 

I.  L.  R.  28  Gale.  63 

■ Order      for — Sentence, 

suffered  under  conviction,  set  aside.  Per  Jenkins, 
C.J. — "  I  have  no  doubt  should  the  accused  be 
again  convicted,  the  Court  in  estimating  what 
would  be  the  proper  sentence,  will  have  regard  to 
the  detention  already  suffered  bj'  him."  Emperor 
V.  Nakul  Kabiraj  (1909)     .    13    C.  W.  N.  754 

•'  RETURN".  " 

See  Mahomedan  Law — Inheritance. 

I.  L.  R.  3  Calc.  702 
I.  L.  R.  11  Calc.  14 
17  W.  R.  P.  C.  108 


REVENUE— confd 


assessment  of — 


RETURN"  or  PLAINT. 


^See  Plaint. 

See    Provincial    Small  Cause  Courts 
Act,  s.  23 


13  C.  W.  N.  403 


REUNION. 

See  Hindu  Law 


•Inheritance. 
I.  L.  R.  33  Calc.  371 
10  C.  W.  N.  236 

See  Hindu  Law — Inheritance— Special 
Heirs — Separated  Sons  or  Brothers 
AND  Reunion. 

See  Hindu  Law — Mitakshara. 

12C.W.  N.  687 
See  Hindu  Law— Partition — 
Requisites  for  Partition  ; 

I.  li.  R.  30  Calc.  738 

Effect  of  Partition. 

I.  L.  R.  30  Calc.  725 

EEVENUE. 

See  Civil  Procedure  Code,  1882,  s.  43. 
8  C.  W.  N.  54 

See    Jurisdiction    of    Civil  Court — 

Land  Revenue. 
^'ee  Rent       .         I.  L.  E.  33  Calc.  140 

See  Sale  for  Arrears  of  Revenue. 
.  as  distinguished  from  rent — 

See  Appeal— N.-W.  P.  Acts. 

I.  L.  R.  18  All.  302 

See  Grant — Power  to  Grant. 

B.  L.  R.  Sup.  Vol.  75  ;  774 


See  Bombay  Land  Revenue  Act,  s.  216. 
I.  L.  R.  18  Bom.  525. 

See    Jurisdiction    of    Civil    Court — • 

Rent  and  Revenue  Suits. 
See    Madras  Land    Revenue    Assess- 
ment Act,  s.  2. 

I.  L.  R.  19  Mad.  292  ;  308 

I.  li.  R.  22  Mad.  270 

L.  R.  26  I.  A.  16 

—  deposit  of — 

See  Sale  for  Arrears  of  Revenue- 
Deposit  TO  STAY  Sale. 

liability  to  pay  — 

See  Sale  for  Arrears  of  Revenue- 
Purchaser,   Rights  and  Liabilities 
of. 

See   Sale  in   Execution  of  Decree- 
Purchasers,  Title  of — CERTiFicATsa 
OF  Sale     .         .  I.  L.  R.  2  Calc.  141 

matter  concerning — 

See    Jurisdiction    of    Civil    Court- 
Revenue  ...        2  Mad.  167 
I.  L.  R.  1  Mad.  89 

See  Mandamus       .  11  B.  L.  R.  250 

See  Right  of  Suit — Acts  done  in  Ex- 
ercise OF  Sovereign  Power. 

I.  li.  R.  1  Calc.  11 

See   Small   Cause   Court,   Presidency 
Towns — Jurisdiction,  Revenue. 

5  Bom.  O.  C.  I 

payment  and  non-payment  of— 

See  Contract  Act,  ss.  69,  70. 

I.  L.  R.  6  AIL  67 

I.  L.  R.  7  All.  e6C 

I.  L.  R.  12  Calc.  21S 

See    Co-sharers — General  Rights    ii 

Joint  Property      .    14  B.  L.  R.  15£ 

I.  L.  R.  9  Calc.  371 

I.  L.  R.  14  AIL  27 J 

I.  Ii.  R.  14  Calc.  808 

.       7  N.  W.  158 


See  Money  Paid  . 
See\  Money      Paid 
another 


FOR    Benefit    o] 
I.  Ii.  R.  21  Calc.  14S 
Ii.  R.  20  I.  A.  16C 
I.  Ii.  R.  18  All.  471 

See    Right    of    Occupancy — Loss 
Forfeiture  of  Right. 

I.  Ii.  R.  20  Bom.  74*! 

See  Set-off — General  Cases. 

I.  Ii.  R.  1  AIL  13f 

suit    for     contribution  for  pay 


ment  of- 

See  Contribution,  Suit    job— 'VoluH' 
TARY  Payments. 
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■EE  VEN  UE— concW. 

suit  for   contribution  for    pay- 
ment of — concld. 

See    JntiSDicTiox    of    Civil    Coxtbt — 
Rext    axd    Revexue 
Pbovinces 
____^ Revenue  Recovery    Act 


Sots,    N.-W. 
1. 1,.  B.  1  AM.  26 


II  of  1864,  8.  35 — Applies  only  where  party  paying 
tenant,  mortgagor,  or  incumbrancer— Unregistered 
■ner  not  bound  to  pay  the  revenue.  The  revenue 
due  on  land  owned  by  one  who  is  not  the  registered 
holder  is  not  money  which  such  owner  is  bound  to 
pay  under  the  Revenue  Recovery  Act,  though  it 
may  be  to  his  interest-  to  do  so  and  the  registered 
holder  voluntarily  pajring  such  revenue  cannot  re- 
-cover  it  under  s.  69  of  the  Contract  Act.  Neither 
■can  he  recover  it  under  s.  35  of  the  Revenue  Re- 
-covery  Act  unless  he  is  a  tenant,  mortgagor  or 
incumbrancer  of  such  land.  BoJA  Sellappa 
Rkddy  v.  Vkidhachala  Reddy  (1906) 

I.  L.  R.  30  Mad.  35 

ItEVEMTTE  COMMISSION"ERS. 

— sanction  of,  to  graze  cattle — 

See  Bombay  Survey  axd  Settlement 
Act  (1  OF  1865),  s.  32. 

I.  li.  R.  2  Bom.  110 

3EVEinjE  COURT. 

See  Bengal  Texaxcy  Act,  1885,  s.  106. 
8  C.  W.  N.  741 

See  Jurisdiction. 

I.  L.  R.  31  Calc.  937 

(3ie  N.-W.  P.  Rest  and  Revenue  Act, 
s.  241  .         .  8  C.  W.  M".  121 

See  Sale  fok  Akkears  of  Revenue. 

See  Sanction  fok  Prosecution-^ Where 
Sanction  is  necessary,  or  other- 
wise   .  I.  li.  R.  24  Mswi.  121 

decree  of — 

iSee  CrvTL  Procedure  Code,  1882,  s.  492. 
I.  li.  R.  36  Calc  252 

jurisdiction  of — 

See    Jurisdiction    of    Ctstl   Coubt — 

Revenue  Courts. 
See  Jurisdiction  of  Reventjb  Court. 

See  Public  Demands  Recovery  Act 
(Bengal  Act  VII  of  1880),  ss.  2,  17, 
24    .         .         .    li.  R.  33  Calc.  1178 

»5ee  Rent,  suit  for. 

I.  L.  R.  28  Calc.  485 

See  Res  Judicata — Competent  Court — 
Revenue-Courts. 

■ suit  in — 

iSec  Jurisdiction  of  Civil  Coxnax — Rent 
AND  Revenue  Suits. 

See  Withdrawal  of  Suit. 

I.  Lu  R.  21  Calc.  428  ;  514 


REVENUE  COURT— concM. 

suit  to  set  aside  order  of — 

See  Jurisdiction  of  Civil  Court — 
Revenue  Courts — Orders  of  Reve- 
nue Courts. 

REVENUE  JURISDICTION  ACT  (BOM. 
X  OF  1876). 

8.    4,    Proviso — Grant — Ctn7     Court 


—Jurisdiction— Pensions  Act  (XXIII  of  1S71), 
i.  4.  The  proviso  to  s.  4  of  the  Bombay  Revenue 
Jurisdiction  Act  (X  of  1876)  contains  no  exception 
in  respect  of  holdings  unaccompanied  by  proprie- 
tary right  in  the  soil,  and  there  is  no  saving  clause, 
which  would  suggest  that  such  a  claim  to  such  hold- 
ings might  fall  ^vithin  the  purview  of  the  Pensions 
Act.  The  right  of  an  alienee  of  the  revenue  to  sue  for 
disturbance  of  his  possession  by  a  stranger  or  by 
Government  is  clearly  recognised  by  the  proviso 
above  cited,  and  the  only  condition  required  is  that 
the  claim  should  be  under  an  enactment,  instru- 
ment, sanad,  written  grant  or  judgment  such  as  is 
described  in  the  proviso.  Balvant  Ramchandra 
V.  Secretary  of  State  (1904) 

I.  Ii.  R.  29  Bom.  480 

REVENUE  OFEICER. 

See  Bengal  Tenancy  Act.  s.  102. 

I.  Ii.  R.  21  Calc.  38 
I.  Ii.  R.  22  Calc.  244 

See  Bengal  Tenancy  Act,  s.  104. 

I  Ii.  R.  32  Calc.  162 

See  Bengal  Tenancy  Act.  ss.   101   to 
108  .        I.  Ii.  R.  30  Calc.  339 

See  Bombay  Land  Revenue  Act,  s.  3. 

X  Ii.  R.  20  Bom.i803 

See    Bombay      Revenue     Jurisdiction 
Act,  s.  11     .     I.  Ii.  R.  20  Bom.  803 

See  Settlement  Officer, 
See  Speoal  or  Second  Appeal — Orders 
subject  or  not  to  Appeal. 

I.  Ii.  R.  24  Calc.  462 

REVENUE-PAYING  ESTATE. 

See  Court-Fees  Act  [Yll  of  1870),  s.  7 
(V)  12  C.  W.  N.  990 

REVENUE     RECOVERY     ACT     (I     OP 
1890). 

— 8.6— 

See' Madras   Revenue   Recovery  Act, 
ss.  5,  25  AND  44. 

L  Ii.  R.   26  Mad.  521 

REVENUE    RECOVERY   ACT  (MAD*  II 
OF  1864). 

ss.  36,  38,  40— 

See    Limitation    Act    (XV    o»    1877), 
ScH.  II,  Arts.   178,  179. 

L  Ii.  R.  81  Mad  24 
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EEVENUE  SALE. 

See  Chatjkidari  Chakban  Act. 

10  C.  W.  N.  598 

See  Landlord  and  Tenant. 

I.  li.  B.  34  Calc.  57 


See  Revenue  Sale  Law  (Beng.  Act 
OF  1859). 

See  Sale  for  Arrears  of  Revenue. 


XI 


Revenue  sent  by  money- 
order — Estate,  wrong  description  of — Mistake — Reve- 
nue in  arrear — Revenue  Sale  Law  {Act  XI  of 
1859),  ss.  8,  20,  33 — Land  Revenue  rules  in  the 
Land,  Revenue  and  Cesses  in  Bengal,  rule  29 — 
Jurisdiction.  Where  the  actual  amount  of  reve- 
nue remitted  by  money-order  reached  the  Col- 
lectorate  in  time,  but  the  remitter  made  a  mistake 
in  the  towji  number  and  the  name  of  the  registered 
proprietor,  but  was  right  as  to  the  name  of  the 
estate  and  the  amount  of  revenue  payable  in  respect 
thereof.  Held,  that  it  was  the  duty  of  the  officer 
of  the  Collectorate  to  rectify  the  mistake  under 
rule  29  of  the  Land  Revenue  Rules,  and  not  to  put 
up  the  property  to  sale  which,  if  held,  would  be 
without  jurisdiction  and  ought  to  be  set  aside. 
Bal  Krishna  Das  v.  Simpson,  I.  L.  R.  26  Calc. 
833:  L.  R.  25  I.  A.  151,  referred  to.  Hamid 
HossEiN  V.  MuKHDTiM  Reza  (1905) 

I.  L.  R.  32  Calc.  229 
9  C.  W.  N.  300 

REVENUE   SAIiES  ACT  (BENG.  XI  OP 
1859). 

See  Act— 1859— XL 

See  Revenue  Sale  Law. 

REVENUE    SALE    LAW     (BENG.     ACT 
XI  OE  1859). 

See  Sale  for  Arrears  of  Revenue. 

ss,  2,  3—Panchannagram,  tenure  in — 


REVENUE    SALE    LAW    (BENG.  ACT 
XI  OF  1859)— conid. 

s.  3 — Advertisement  and  notification  of" 


circular  orders  of  the  Board,  if  necessary —  Latest 
days  of  payment  of  Government  revenue  in  the  case 
of  new  estates  Board's  Rules  of  1859,  Rule  1 — 
Sale  for  arrears  of  revenue — No  arrears — Sale 
not  legal,  setting  aside  of.  The  latest  days  for  the 
payment  of  Government  revenue  in  the  case  of 
any  new  estate  formed  after  partition  of  a  parent 
estate  must  be  fixed  in  accordance  with  the 
provision  contained  in  Rule  No.  1  of  the  Board's 
Rules  issued  under  the  powers  conferred  by  s.  3  of 
Act  XI  of  1859  and  any  Revenue  Circular  issued  by 
the  Board  or  any  Rule  framed  by  the  same,  in  any 
way  affecting  Rule  No.  1  must  be  advertised  and 
notified  as  required  by  s.  3  of  Act  XI  of  1859,  be- 
fore such  a  circular  or  a  rule  may  have  the  force  of 
law  and  when  not  so  published,  it  is  ultra  vires. 
Any  sale  held  for  arrears  of  revenue,  which  would 
not  have  been  due  if  the  Icists  were  fixed  under 
Rule  1  of  the  Board's  Rules,  is  invalid  and  illegal 
and  therefore  liable  to  be  set  aside.  Mahomed 
Jarip  v.  Shyama  Sundari  Dasi  (1904) 

8  C.  W.  N.  826 
s.  5— 


Sale  for  arrears — "  Latest  day  of  payment  "- 
^^Arrears  " — Survey  and  Settletnent  Manual,  Part 
III,  Ch.  XVI,  Ride  7.  S.  2  of  Act  XI  of  1859  is 
applicable  to  revenue-paying  estates,  the  revenue 
of  which  is  payable  in  monthly  instalments.  It 
does  not  applj^  to  tenures  such  as  those  in  Panchan- 
nagram  paying  a  yearly  jama.  In  the  Jcabidiyat 
of  the  tenant  executed  on  the  18th  February  1874, 
the  jama  was  stijiulated  to  be  paid  on  the  28th  June 
every  year  : —  Held,  that  under  Rule  7  of  Part  III, 
Chap.  XVI  of  the  Survey  and  Settlement  Manual, 
the  jama  became  payable  on  the  first  day  of  the 
financial  year,  i.e.,  1st  April.  On  failure  to  pay  it 
by  the  28th  June,  the  latest  day  fixed  by  the  Board 
of  Revenue  under  s.  3  of  Act  XI  of  1859,  the  tenure 
became  liable  to  sale  under  the  Act.  The  under- 
taking in  the  Icabuliyat  did  not  have  the  effect  of 
extending  the  time  for  payment  of  the  revenue  from 
1st  April  to  28th  June.  It  was  no  more  than  a  pro- 
mise by  the  tenant  to  pay  arrears  accrued  due  on 
the  first  day  of  the  financial  year  by  the  latest  day 
of  payment  as  fixed  by  the  Board  of  Revenue 
Durlabh  Chandra  Kar  v.  Buksh  Ellahi  (1908) 

13  C.  W.  N.  633 


See  Sale 


8C.  W.  N.  757;  337 


ss.  5,  6,  13,  33 — Suit  to  set  aside  sale 

I  — Sale  brought  about  by  fraud  of  a  co-sharer — 
Purchase  by  co-sharer — Remedy — Right  to  sue  for 
I  damages  or  reconveyance — Notice  of  sale — Names 
of  proprietors,  entry  of,  if  necessary — Entry  of  name 
of  a  deceased  person,  not  a  proprietor — Irregularity — 
Non-entry  of  shares  excluded,  when  share  sold — Notice 
under  s.  5  not  a  condition  precedent  to  sah — Ground 
not  taken  before  Commissioner.  Plaintiff  sued  to 
set  aside  a  revenue-sale,  as  having  been  brought 
about  by  the  fraud  of  a  co-sharer,  the  defendant, 
upon  the  allegation  that  two  days  before  the  sale 
the  latter  told  the  plaintiff  and  induced  him  to 
believe  that  he  would  pay  up  the  arrears,  that  he 
never  intended  to  do  so  as  is  shown  by  the  fact  that- 
he  did  not  pay  up  the  arrears  though  the  Collector 
had  agreed  to  receive  them,  and  that  he  bought  the 
estate  himself  at  a  very  inadequate  price.  It 
appears  that  the  plaintiff  was  present  at  the  sale, 
and  by  paying  up  the  arrears  himself  might  have 
prevented  the  sale  from  taking  place.  Held,  that 
the  fraud,  if  any,  might  give  the  plaintiff  a  good 
claim  against  the  defendant  for  damages  for  breach 
of  contract  or  for  a  reconveyance  of  the  plaintiff's 
share  in  the  estate  purchased  by  him,  but  it  was 
not  such  a  fraud  as  brought  about  the  sale  and  the 
sale  could  not  be  set  aside.  Amirunnesa  Khatoon 
V.  Secretary  of  State,  I.  L.  R.  10  Calc.  63,  referred  to. 
It  being  found  that  with  the  defendant  there  were 
other  innocent  and  bond  fide  purchasers,  who  were 
no  parties  to  the  fraud  :  Held,  that  no  equitable 
relief,  such  as  was  granted  in  the  case  of  Bhooban 
Charidra  Sen  v.  Ram  Soondar  Surma,  I.  L.  R.  3' 
Calc.  300,  could  be  given  in  this  case.  It  is  not 
necessary,  under  the  law,  in  a  notice  under  s.  6 
of  the  Revenue  Sale  Law,  to  enter  the  names  of" 
any  proprietors  at  all.  The  entry  in  such  notice  of 
the  names  of  a  deceased  person,  who  was  not  »• 
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REVENUE    SALE    LAW    (BEN&.    ACT 
XI  OF  1859)— contd. 

s.  5 — condd. 


proprietor,  was  not  an  illegality ,*which  rendered  the 
sale  a  nullity.  Bam  Narain  Koer  v.  Mdhabir 
Prasad  Singh,  I.  L.  R.  13  Calc.  208,  referred  to. 
In  a  notice  issued  under  s.  13  of  the  Revenue  Sale 
Law,  the  details  of  the  shares  about  to  be  sold  were 
fully  given,  but  certain  separate  account  shares, 
which  were  excluded,  were  not  mentioned.  It 
was,  however,  explained  in  a  note  at  the  foot  of 
the  notice  that  "  when  in  certain  columns  of  the 
notice  there  is  an  entry  that  only  a  share  is  to  be 
sold,  then  it  ought  to  be  understood  that  there  Is  a 
separate  accoimt  in  respect  of  such  a  share  and 
that  other  share  or  shares  will  be  exempted  from 
sale,"  and  in  this  notice  there  was  such  an  entry 
in  the  columns  mentioned.  Held,  that  the  pro- 
visions of  s.  13  had  been  compUed  with.  The 
issue  of  a  notice  under  s.  5  of  the  Revenue  Sale  Law 
is  not  a  condition  precedent  to  the  sale  taking  place, 
the  non-comphance  with  which  makes  the  sale  no 
sale.  The  non-issue  of  such  a  notice  is  only  an 
irregularity.  Mahabeer  Pershad  v.  Collector  of 
Tirhoot,  15  W.  R.  137,  explained.  Raja  Gdbinda 
Lai  Roy  v.  Ram  Janam  Misser,  L.  R.  20  I.  A.  165, 
referred  to.  The  non -issue  of  a  notice  under  s.  5 
is  an  irregularity  of  the  nature  contemplated  in 
s.  33  of  the  Revenue  Sale  Law,  and,  if  not  specified 
in  an  appeal  to  the  Commissioner,  cannot  be  urged 
in  a  subsequent  suit.  Denona^dan  Si>'gh  v. 
Manbodh  Sikgh   (1904)        .         8  C.  W.  N".  757 

ss.  5, 6,  7, 14, 17,  33—"  Tear,"  "  cur- 


rent year "  meaning  of — Estate  under  attachment 
by  order  of  judicial  authority — Estate  under  attach- 
ment or  managed  by  a  revenue  officer — Common 
manager  under  the  Bengal  Tenancy  Act,  effect  of 
appointment  of — Proceeding  ichen  share  of  estate 
is  not  sold  at  auction  sale — Declaration  of  sale  of 
entire  estate — Notice  of  declaration — Notification  of 
sale — Sale  of  separate  share — Specification — Suit  to 
set  aside  sale — Certificate  of  sale — Bengal  Ad 
VII  of  1868,  s.  8 — Irregularity  in  serving  or  posting 
notice.  The  word  "  year  "  in  the  Revenue  Sale 
Law  means  the  oflBcial  year ;  and  "  current  year  " 
is  the  official  year  within  which  the  different  kists 
of  revenue  have  to  be  paid.  The  case  of  an  estate 
managed  by  a  common  manager  appointed  under 
the  Bengal  Tenancy  Act  is  excluded  from  the  opera- 
tion of  s.  5  of  Act  XI  of  1859,  nor  does  manage- 
ment by  such  common  manager  fall  within  s.  17 
of  the  Act.  Non-pubUcation  of  notice  under  s.  7 
of  Act  XI  of  1859  does  not  affect  the  sale.  Under 
8.  8  of  Bengal  Act  VII  of  1868  after  the  grant  of 
certificate  the  Court  is  precluded  from  going  into 
the  question  whether  notice  were  duly  served  or 
posted  provided  that  they  were  issued.  It  is  not 
necessary  under  s.  14  of  Act  XI  of  1859  to  give 
notice  to  the  co-sharers  of  the  declaration  which 
has  to  be  made  under  the  section  calling  on  them 
to  buy  up  the  shares  in  arrears  within  the  period 
of  ten  days.  Gossain  Chutiurbhooj  Das  v.  Ishri 
Mul,  I.  L.  B.  21  Calc.  844,  referred  to.  Bhawaki 
KoEB  V.  ArzAL  HussAis  (1907  ) 

I.  L.  E.  34  Gale.  381 
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ss.   5,   13 — Arrears    of  revenue — Kisl 


— Payment  after  last  day  of  one  kist  and  on  the 
last  day  of  the  next  kist— Appropriation — Implication 
from  amourU  paid — Notice — Contract  Act  {IX  of 
1872),  ss.  59,  60.  Where  the  revenue  for  the  Janu- 
ary kist  of  a  mahal  was  not  paid  on  the  last  day  of 
payment  and  subsequently  the  Collector  issueid  a 
notification,  under  ss.  5  and  13  of  Act  XI  of  1859 
that,  if  arrears  of  revenue  be  not  paid  on  or  before 
the  28th  March  ("  the  next  latest  day  for  payment 
of  revenue")  the  mahals  mentioned  therein  would 
be  sold  and  where  the  amount  remitted  by  the 
defaulting  proprietor  and  received  by  the  Collector 
on  the  28th  of  March  was  very  much  less  than  the 
revenue  for  the  March  kist,  but  somewhat  in 
excess  of  the  arrear  in  question.  Held,  that  the 
payment  was  by  implioBtion  intended  for  the 
January  kist,  and  should  have  been  so  appro- 
priated by  the  Collector.  Held,  further,  that  there 
being  nothing  specific  on  such  a  matter  in  Act 
XI  of  1859,  we  must  fall  back  upon  the  general 
law,  which  is  practically  the  same  as  embodied 
in  ss.  59  and  60  of  the  Contract  Act.  Ganga 
Bishun  Singh  v.  Mahomed  Jan,  I.  L.  R.  33  Calc. 
1193,  not  followed.  Jogendra  Moha>-  Sex  v. 
Uma  Nath  Guha  (1908)  .  L  L.  R.  35  Calc.  636 
8.  e.  12  C.  W.  N .  646 

ss.    5,   31,    Z^— Bengal    Act     VII   of 

1868,  s.  1 — "  Malikana  " — "  Land  revenue  " — Sale 
for  arrears  accruing  subsequently  to  notification  of 
sale — Point  not  taken  in  Court  below  or  before  Com- 
missioner. Malikana  comes  under  the  definition 
of  "  Land  Revenue  "  given  in  s.  2  of  Act  XI  of 
1859  and  s.  1  of  Bengal  Act  VII  of  1868.  The 
revenue  authorities  are  entitled  to  calculate  them 
together  ;  and  where  part  of  the  arrears  for  which 
a  sale  takes  place  under  Act  XI  of  1859  is  mali- 
kana, no  separate  notice  under  s.  5  of  the  Act 
in  respect  of  such  portion  is  necessary'.  A  sale 
for  arrears  of  revenue  is  not  necessarily  bad,  be- 
cause it  was  held  not  only  for  arrears  specified 
in  the  notice  under  s.  5  of  Act  XI  of  1859,  but  also 
for  arrears  that  accrued  subsequently.  Where 
it  appeared  that  the  Collector  had  acted  under  s.  31 
of  the  Act,  and  that  the  objection  to  the  sale  had 
not  been  taken  either  in  the  Court  below  or 
before  the  Commissioner,  and  therefore  could  not 
under  s.  33  be  taken  on  appeal,  the  objection  was 
not  sustained.  Under  the  circumstances  the  High 
Court  held  that  there  had  been  no  irregularity  in 
the  sale,  and  the  judgment  of  the  High  Court  was 
upheld  by  the  Judicial  Committee.  Bageswaki 
Prosad  Sln"gh  v.  Mahomed  Gowhar  Alt  Khan 
(1904)  .         .  I.  L.  R.  31  Cale.  256 

s.c.  8  C.  W.  N.  649  :  L.  R.  31  L  A.  52 

ss.  6,  7,  13 — Description  of  property  in 


the  sale  notification.  Held,  that  in  the  notification 
of  sale  in  the  present  case  the  specification  of  the 
property  to  be  sold  (which  was  a  share  of  an  estate) 
was  sufficient  and  the  notification  contained  all 
the  particulars  required  by  s.  3  of  Act  XI  of  1859. 
Bam  Naran  Koer  v.  Mahabir  Prasad  Singh,  I.  L.  B. 
13  Calc.  208,  referred  to.     Hem  Chandra   Chowdhry 
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V.  Sarat  Kamini  Dasya,  6  C.  W.  N.  526  ;  Annada 
Charan  Mukuti  v.  Kishori  Mohan  Rai,  2  C.  W.  N. 
479,  distinguished.  Dilchand  Mahto  alias  Lootal 
Mahto  v.  Baijnath  Sixgh       .     8  C.  "W.  N-  337 

es.  e,  33  and   58 -^Public    Demands 


Recovery  Act  (Bengal  Act  VII  of  1868),  s.  11- 
Sale  under  s.  11  of  Act  VII  (B.  0.)  of  1868— Ar- 
rears of  rent  due  from  a  dakhal  situated  in  a  Govern- 
ment ichas  mehal — Highest  bid  offered  hy  the  de- 
faulters'' agent — Collectors  closing  the  hid  and  fur- 
chasing  the  property  at  that  hid,  legality  of.  A  dak- 
hal situated  in  a  Government  khas  mehal  fell 
into  arrears,  and  it  was  advertised  for  sale  under 
Act  XI  of  1859  pursuant  to  the  provisions  of  s.  11 
of  Act  VII  of  1868  (B.  C).  Before  the  sale  the 
agent  of  the  defaulter  offered  to  deposit  the  arrears, 
but  the  Collector  refused  to  receive  the  money. 
The  Collector  began  with  a  bid  of  one  rupee  ;  the 
agent  of  the  defaulter  followed  with  a  bid  of  ten 
rupees,  but  the  Collector  enquired  whether  any  one 
was  willing  to  increase  the  bid,  and  as  one  came 
forward,  the  Collector  forthwith  closed  the  bid  and 
declared  that  he  had  purchased  the  property  on 
account  of  Government  on  the  bid  of  ten  rupees, 
under  s.  58  of  the  Revenue  Sale  Law  (Act  XI  of 
1859),  inasmuch  as  that  bid  was  insufficient  to  cover 
the  arrears  realizable.  Upon  a  suit  to  set  aside  the 
sale  :  Held,  that  the  sale  was  bad,  inasmuch  as 
the  procedure  followed  by  the  Collector  and  the 
purchase  made  by  him  were  not  in  accordance  with 
the  provisions  of  s.  58  of  the  Revenue  Sale  Law 
(Act  XI  of  1859).  Halimannissa  Chowdhrani 
V.  Secretary  of  State  for  India  (1904) 

L  L.  R.  31  Calc  1036 
s.e.  8  C.  W.  W.  880 

ss.  7, 18,  33 — Collector's  order  exempt- 


ing from  sale — Conditional  order,  effect  of — Notice  of 
sale  on  raiyat — Irregularity  in  issue  and  service — 
Proof — Onus — Presumption — Bengal  Act  VII  of 
1868,  s.  8— Evidence  Act  (I  of  1872),  s.  114  (e)— 
Substantial  injury — Collector's  grounds  for  exempting 
from  sale — Court's  power  to  examine.  The  plaintiff- 
respondents  (proprietors  of  a  mehal)  defaulted  to  pay 
the  June  instalment  of  the  revenue  of  1898,  namely, 
R 22-9-2,  the  latest  day  of  payment  of  which  sum 
was  the  28th  June,  1898.  On  the  19th  August 
1898,  they  remitted  to  the  Collector  by  postal  m  ney 
order  a  sum  R30-1-0  on  account  of  the  revenue  of  the 
mehal  without  specifying  for  which  instalment  it 
was  intended  ;  but  on  the  3rd  September  following, 
they  presented  an  application  to  the  Collector 
praying  that  the  amount  remitted  might  be  received 
on  account  of  the  June  instalment  and  the  mehal 
be  released  from  liabihty  to  sale.  The  total 
amount  of  Government  dues  upon  the  estate  at 
the  time  including  revenue,  cesses  and  other  fees, 
being  R46-8-6  ;  the  Collector  on  the  16th  September, 
1898,  made  the  order  "...  Accept  all  dues, 
if  paid  within  3  days  and  exempt."  Six  days  later 
the  Collector  further  ordered  "  applicant  has  not 
appeared  since,  so  payment  not  accepted."  Before 
the   passing  of   these  two  orders  on  the  12th  Sep- 
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tember,  1898,  the  respondents  had  sent  t-o  the  Col- 
lector  by  postal  money  order  R30-1  anna  for  revenue 
of   the    mehal,  without  any  specification  as  to  in- 
stalment for  which  it  was  intended  and  this  sum 
had  been  credited  in  the  Collectorate  books  against 
the    September  instalment  of   R30-1-4.     The  fact 
of  this  payment  had  not  been  brought  to  the  notice 
of  the  Collector  when  he  made  his  order  of  the  16th 
September   1898.     On   the   22nd   September  1898, 
the  estate  was  put  up  to  auction  and  was  purchased 
by  the  appellants  for  an  inadequate  price.     Held, 
that,  as  there  was  no  order  of  exemption  from  sale 
within  s.  18  of  the  Revenue  Sale  Law,  the  estate 
was    hable   to  sale  under  its  provisions.     The  con- 
ditional order  made  on  the  16th  September  was  not 
an  order  under  s.  18  of  the  Act.     Per  Mookerjee, 
«^- — It  is  not  open  to  the  plaintiff  in  a  suit  to  set 
aside    a  revenue  sale,  to  urge,  under  cover    of  a 
general  ground  taken  in  his  appeal  before  the  Com- 
missioner,  specific   irregularities  other  than   those 
urged    before    the    Commissioner.     Bal    Mukoond 
Lall  V.  Jirjudhun  Ray,  I.  L.  R.  9  Calc.  271,  com- 
mented on.     It  is  not  open  to  a  Civil  Court   to  ex- 
amine the  reasons  of  an  order  of  the  Collector     pur- 
porting to  be  made  under  s.  18  of  the  Revenue  Sab 
Law  and  to  hold  that  the  Collector  ought  to  have 
made   an   order   different    from   that   made.      The 
operation   of  s.  8  of  Bengal  Act  VII  of  1868,  in  cur- 
ing defects  in  the  issue  and  service  of  notices  under 
s.     7  of  the  Revenue  Sale  Law  considered.     The 
onus  is  on  the  person,  who  seeks  to  have  a  sale  set 
aside,    to   establish   that  the  requirements  of  the 
Statutes  had  not  been  complied  with  by  the  Collec- 
tor.    The  fact  that  notice  under  s.   7  of  the  Act 
was  not  served  in  accordance  with  the  provisions 
of  that  section  does  not  neces.sarily  lead  to  an  in- 
ference   of    substantial    injury    to    the    proprietor. 
Mohammed  Aga  v.  Jadtjnandak  Jha  (1905) 

10  C.  W.  N.  137 
S.13— 


See  post,  s.  54 


13  C.  W.  N.  407 


ss.  15,  33,  37— 

See  Sale     .  8  C.  W.  W.  115J;  649  ;  757 

25 — Sale     for     arrears    of    reve- 


s. 


nue — Bengal  Act  XI  of  1859,  s.  25,  as  amended 
by  s.  2  of  Bengal  Act  VII  of  1868 — Order  setting 
aside  a  sale — Review — "  Final,"  meaning  of — Com- 
missioner, power  of.  The  word  "  final  "  in  s.  25 
of  Bengal  Act  XI  of  1859,  means  at  least  "  not 
open  to  review."  A  Commissioner  or  any  Reve- 
nue authority  has  no  power  to  review  his  order 
annulling  a  sale  held  for  arrears  of  Government 
revenue.  Lala  Pryag  Lai  v.  Jai  Narayan  Singh, 
I.  L.  R.  22  Calc.  419,  referred  to.  Baunath  Ram 
GoENKA    V.    Nand    Kumar  Singh  (1907) 

L  L.  R.  34  Calc.  677 

ss.   28,  30 — Liability   of   an  auction- 


purchaser  to  pay  arrears  of  Government  revenue — 
Date  of  sale— Contract  Act  (IX  of  1872),  s.  59. 
The  liability  of   an  auction-purchaser   at  the  sale 
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held  under  Act  XI  of  1859  to  pay  arrears  of 
Government  revenue  arises  from  the  date  of  the 
sale,  when  the  title  vests  in  the  purchaser  and 
not  from  the  date  oi  the  sale  certificate.  Laws 
regulating  the  relations  of  an  ordinary  creditor 
and  debtor  do  not  apply  to  the  realization  of 
Und  revenue.  Where  therefore  a  proprietor  of 
an  estate  makes  a  payment  expressly  for  a  later 
period,  when  there  were  earlier  arrears,  the  Collec- 
tor was  fully  competent  to  set  off  the  amount 
paid  against  the  earliest  arrears  due.  Gasga 
BisHiTN  SrsGH  V.  Mahomed  Jan  (1906) 

1.  L.  R.  33  Calc.  U93 
8.C.  10  C.  W.  N.  948 

s.    33 — Setting    aside    sale — Suit    by 


minor — Limitation — Fraud — Purchase  b>^  co-sharer 
inbenami — Limitation  Act  {XV  of  1S87),  s.  7  and 
Sch.  II,  Arts.  12,  95 — Consequential  relief — Re- 
■conveyance  of  share — Pleadings.  The  provisions 
•of  Act  XI  of  1859  are  complete  and  therefore  s.  7 
of  the  Limitation  Act  has  no  application  to  a 
suit  to  set  aside  a  revenue  sale,  although  s.  33  of 
the  Revenue  Sale  Law  provides  the  same  limita- 
tion as  Art.  12  of  Sch.  II  of  the  Limitation  Act. 
A  suit  by  a  co-sharer  of  a  revenue-paying  estate 
for  a  declaration  that  the  sale  of  such  an  estate 
does  not  affect  his  interest  on  the  ground  that  his 
<5o-sharer  purchased  it  fraudulently  in  the  benami 
of  another,  is  not  barred  by  the  one  year's  rule 
of  limitation  as  provided  for  in  the  Revenue  Sale 
Law,  such  c  suit  being  governed  by  Art.  95  of  Sch. 
II  of  the  Limitation  Act.     Panchkouri  Ghosh   v. 

Pra>-    GoPAL    MtJKERJEE    (1909). 

13  C.  W.  K".  518 


8.  37— 


L  Assignee  of  an  auc- 
tion purchaser  of  an  entire  estate,  if  entitled  to  avoid 
an  encumbrance.  An  assignee  of  an  auction-pur- 
chaser of  an  entire  estate  sold  for  arrears  of  reve- 
Jiue  can  exercise  the  privileges  given  to  an  auction- 
purchaser  under  the  provisions  of  s.  37  of  the 
Revenue  Sale  Law  to  avoid  incumbrances.  Koilas 
Chandra  Dutt  v.  Jahhar  Ali,  20  W.  R.  29,  followed. 
SosHt  Bhusan  Majumdar  v.  Kramatullah 
■Sheikh  (1905)      .           .         .     10  C.  "W.  N.  148 


2.  . Act  XI  of  1859,  s. 

37— Suit  for  ejectment  by  purchaser — Occupancy 
raiyat — Defence — Onu-s — Bengal  Tenancy  Act  ( VIII 
•of  1S85),  s.  21.  A  purchaser  of  an  estate  at  a  reve- 
nue sale  sued  an  occupancy  raiyat  for  the  recovery 
of  some  lands,  which  were  situate  within  the 
umbit  of  the  estate.  Held,  that  the  onus  is,  in  the 
first  instance,  on  the  raiyat  to  make  out  a  prima 
facie  case,  that  at  the  time  when  the  revenue  sale 
took  place  and  the  plaintiff  purchased  the  estate, 
he  held  the  land  in  suit  as  a  raiyat  within  the 
meaning  of  the  proviso  m  s.  37  of  the  Revenue  Sale 
Law  or  within  the  meaning  of  s.  21  of  the  Bengal 
Tenancy  Act.  Ambika  Churn-  Chakravarti  r 
Dya  Gazi  (1906)       .         .         10  C.  W.  N".  497 
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.  Occupancy  right,  if 
can  be  acquired  in  a  share  of  an  undivided  property 
—Bengal  Act  VIII  of  1869— Bengal  Tenancy  Act 
(  VIII  of  1S85) — Original  purpose  of  grant — Subse- 
quent dealings,  effect  of.  Under  Bengal  Act  VIII 
of  1869  a  raiyat  could  acquire  a  right  of  occupancy 
Avithin  the  meaning  of  the  proviso  to  s.  37  of  the 
Revenue  Sale  Law,  in  a  share  of  an  undivided  pro- 
pertv.  Jardine  Skinner  tfc  Co.  v.  Rani  Surui 
Sooiidari  Debi,  3  C.  L.  R.  140,  referred  to.  There 
is  nothing  in  the  Bengal  Tenancy  Act  to  take 
away  a  right  of  occupancy  acquired  imder  leases 
granted  at  a  time  when  Bengal  Act  VIII  of  1869 
was  in  force.  Hurry  Churn  Rose  v.  Rajah  Ranjit 
Singh,  1  C.  W.  N.  521  ;  Haribole  Brohmo  v. 
Tusimuddin  Mondul,  2  C.  W.  N.  680  ;  and  Asud- 
ulla  Shdkh  v.  Gogan  Molla,  6  C.  W.  N.  Ixxriv, 
distinguished.  A  tenancy,  which  was  originally 
created  for  the  purpose  of  cultivation  and  not  for 
collection  of  rent,  was  partly  held  nij-jote  and 
partly  let  out  to  sub-tenants.  Held,  that  this  did 
not  change  to  original  character  of  the  grant, 
which  was  raiyati  even  in  respect  of  the  portion  let 
out.  Baidya  Nath  Mondal  v.  Sudha  ram  Misri 
(1904)  ....        8C.  W.N.  751 


4. 


Share    in   a  tank 


appertaining  to  agricultural  holding — Right  of  occu- 
pancy, if  can  be  acquired  in — Ejectment.  Held,  on 
a  finding  that  a  share  in  a  tank  formed  an  integral 
portion  of  an  agricultural  holding  situated  on  its 
bank,  that  a  right  of  occupancy  could  be  acquired 
in  such  share,  and  when  acquired  would  be  protect- 
ed under  s.  37  of  the  Revenue  Sale  Law.  Hari 
Charan  Bose  v.  Runjit  Singh,  I.  L.  R.  25  Calc. 
917,  explained  and  distinguished.  Jardine  Skinner 
<L-  Co.  V.  Surat  Soondari  Debi,  3  C.  L.  R.  140, 
relied  on.  Uma  Charax  Baroah  t-.  Moxi  Ram 
Baroah(1902)  8C.  W.N.  192 

5.  The  words  "  under 


the  law  in  force  "  in  the  proviso  to  that  section, 
meaning  of — Ejectment  suit — Lands — Rent  Act  {XI 
of  1S59) — Occupancy  raiyat — Bengal  Tenancy  Act 
( VIII  of  188 J),  ss.  20,  21,  and  195,  cl.  (c).  The  words 
"  under  the  laws  in  force  "  in  the  proviso  to  s.  37 
of  Act  XI  of  1859  have  reference  to  assessment 
or  enhancement  of  rent,  and  not  to  the  rules  as 
to  the  mode  of  acquisition  of  occupancy  rights  and 
mean  "  under  the  laws  for  the  time  being  in  force." 
A  purchaser  of  an  entire  estate  sold  for  arrears 
of  revenue,  sued  the  cultivating  raiyats  in  eject- 
ment. The  defendants  contended  that  their  in- 
terests were  protected  by  the  proviso  to  s.  37  of 
Act  XI  of  1859.  It  was  found  that  the  holdings 
of  the  defendants  consisted  of  land  held  by  them 
partly  for  more  than  twelve  yearb,  and  partly  for 
less  than  twelve  years,  at  the  dat«  of  the  sale,  and 
that  the  two  classes  of  lands  were  undistinguishable. 
Upon  an  objection  that  the  defendants  "  under 
the  law  in  force,"  i.e..  Act  XI  of  1859,  could  not 
acquire  rights  of  occupancy  to  all  the  lands  held  by 
them  and  as  such  they  were  not  protected  by  the 
proviso  to   8.   37  of  Act  XI  of  1859.     Held,    that 
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the  defendants  were  protected  by  the  proviso  to 
s.  37  of  Act  XI  of  1859,  inasmuch  as  they  were 
settled  raiyats  under  s.  20  of  the  Bengal  Tenancy 
Act  (VIII  of  1885),  the  law  for  the  time  being 
in  force,  and  had  unaer  s.  21  of  the  said  Act  occu- 
pancy rights  in  all  lands  for  the  time  being  held 
by  them.  Sarat  Chandra  Roy  Chowdhry  v. 
AsiMAN  BiBi  (1904)  .  1.  L.  R.  31  Calc.  725 
s.e.  8  C.  W.  M".  601 

6. "  Permanent  Settle- 


ment," meaning  of — Suit  to  avoid  tenures — Burden 
of  proof — Proof  that  tenure  dates  from  the  Perma- 
nent Settlement — Presumption  backward.  Semble  : 
The  expressions  '"  permanently  settled  "  and 
"  permanent  settlement  "  in  s.  37  of  the  Revenue 
Sale  Law  contemplate  the  Permanent  Settlement 
of  1793.  Koowar  Singh  v.  Gom  Sundar  Per  sad 
Sinqh,  I.  L.  R.  24  Calr.  (SS7,  and  Rai  Chunder 
Chowdhry  v.  Sheikh  Bashir  Mahomed,  24  W.  R-  476, 
referred  to.  In  a  suit  to  avoid  certain  tenures  by 
a  purchaser  at  a  revenue  sale  of  an  estate,  which 
was  once  permanently  settled  in  1793,  purchased 
by  Government  at  a  sale  under  Act  1  of  1845  and 
again  permanently  settled  in  1864,  the  plaintiff 
contended  that  these  tenures,  were  liable  to  be 
avoided,  unless  the  defendants  proved  by  positive 
evidence  the  existence  of  the  tenures  from  the 
Permanent  Settlement  of  1793.  The  defendants 
proved  that  the  tenures  were  mentioned  in  the 
Survey  Chitta  of  1839,  that  they  were  not  avoided 
on  purchase  by  Government  and  were  again  re- 
cognised by  Government  in  1864,  that  rents  had 
been  paid  at  a  uniform  rate  for  at  least  60  years, 
and  that  there  had  been  sales  of  the  tenures.  Held, 
that  the  Court  may  and  ought  to  presume  back- 
wards and  hold  that  the  defendants  have  dis- 
charged the  onus  thrown  on  them  by  s.  37  of  the 
Revenue  Sale  Law.  Upendra  Krishna  v.  Ismail 
Khan,  L.  R.  31  I.  A.  144  :  s.c.  8  G.  W.  N.  8S9, 
followed.  Nagekdra  Lal  Chowdhury  v.  Nazir 
Ali  (1906).         .         .         .         10  C,  W.  N".  503 

7.   s.  37,  exceptions  (3)  and  (4) — 

Tahikdari  tenures  created  since  Permanent  Settle- 
ment, on  portions  of  which  permanent  dwelling- 
houses,  gardens,  tanks,  etc.,  made — Suit  by  auction- 
purchaser  to  avoid  tenure — Pleadings  in  defence — 
Decree,  directing  executing  Gourt  to  determine  por- 
tions built  on.  The  plaintiff,  a  purchaser  of  an 
estate  at  a  revenue  sale,  sued  to  recover  khas  posses- 
sion of  certain  lands  included  within  it,  alleging 
that  the  defendants  held  those  lands  as  a  taluk 
created  since  the  Permanent  Settlement.  The  de- 
fendants pleaded  that  the  lands  Mere  their  raiyati 
lands  created  before  the  Permanent  Settlement  and 
that  consequently  they  could  not  be  ejected  under 
exception  {S)  of  s".  37  of  Act  XI  of  1859.  The  lower 
Appellate  Court  found  that  the  lands  formed  a 
taluk  created  after  the  Permanent  Settlement,  but 
that  on  portions  of  it  permanent  dwelling-houses, 
tanks  and  gardens  had  been  made.  Held,  that  the 
plaintiff  is  entitled  to  get  khas  possession  of  the  lands 
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held  by  the  defendants  excepting  such  portions  of 
them  as  are  occupied  by  the  dwelling-houses, 
gardens  and  tanks,  etc.  Kiron  Ghunder  Roy  v, 
Naimuddi  Talukdar,  I.  L.  R.  30  Gale.  498,  distin- 
guished. Bhago  Bibee  v.  Ramkanto  Ray,  I.  L.  R. 
3  Gale.  293  ;  Ajgur  Ali  v.  Asmut  Ali,  I.  L.  R.  8 
Gale.  110,  and  Gobind  Ghundra  v.  Joy  Ghundra, 
I.  L.  R.  12  Gale.  327,  followed.  That,  although 
the  defendants  did  not  adduce  evidence  in  the  case^ 
as  to  the  exact  position  of  the  portions  covered 
by  the  dwelling-houses,  tanks,  gardens,  etc.,  the 
direction  of  the  Lower  Appellate  Court  for  the 
determination  of  those  portions  in  the  execution 
proceedings  is,  in  the  circumstances  of  the  case, 
just  and  proper.  Brij  Sundar  v.  Goury  Persaud, 
S.  D.  A.  (1S52)  6-' 5,  referred  to.  Though  a  person 
may  fail  to  prove  a  defence  under  exception  (3)  of 
s.  37  of  Act  XI  of  1859,  it  is  still  open  to  him  to- 
plead  that  he  is  protected  under  the  4th  excep- 
tion. Najemoddeen  Moonshi  v.  Hassan  Hydeb 
Chowdhry  (1905)       .         ,  9  C.  W.  N".  852 

8.    Act  XI  of  1859, 

s.  37,  Exc.  4 — Houses,  and  tank  built  by  incum' 
brancer — Suit  to  avoid  incumbrance — Assignee  fronv 
purchaser — Right  of  suit — Limitation  Act  (XV  of 
1877),  Sch.  Il,  Art.  121.  Where  a  person  claims- 
exemption  from  the  provisions  of  the  Revenue- 
Sale  Law,  which  entitled  a  purchaser  to  annual 
incumbrances  in  respect  of  land  in  his  possession. 
The  benefit  of  the  4th  exception  to  s.  37  of  the^ 
Act  must  be  limited  only  to  such  portions  of  land 
as  are  covered  by  buildings,  tanks,  etc.,  and  cannot- 
be  extended  to  cover  those  lands  inchided  in  the 
lease,  on  which  buildings  and  tanks,  etc.,  have  not- 
been  constructed.  An  assignee  of  a  purchaser  o 
an  estate  sold  under  the  Revenue  Sale  Law  is  entitl- 
ed to  bring  a  suit  to  avoid  incumbrances.  Art.  121 
of  Sch.  II  of  the  liimitation  Act  applying  to  such' 
a  suit.     Wahid  Ali  v.  Rahat  Ali  (1908) 

i  12  C.  W.  N.  1029* 


9. 


ss.  37,  53 — Sale    for  arrears    of' 


revenue — Encumbrance,  avoidance  of.  A  purchased 
an  estate  at  a  sale  for  arrears  of  revenue  in  the 
name  of  his  servant.  Thereupon  one  of  the  de- 
faulting proprietors  brought  a  suit  against  the  said 
servant  and  other  persons  for  setting  aside  the  sale 
and  obtained  a  decree  for  reconveyance  on  certain 
terms.  Owing  to  this  litigation  another  default 
occurred  in  repaying  of  revenue  and  the  estate  was 
again  put  up  for  sale  and  purchased  by  A.  Held, 
in  a  suit  by  A  to  recover  khas  possession  by  annul- 
ling certain  alleged  incumbrances,  that  he  was  not 
entitled  to  do  so,  as  the  second  sale  was  owing 
to  his  default  and  the  case  fell  within  s.  53  of  Act 
XI  of  1859.  Mafizuddin  v.  Korbad  Alt  Chow- 
DHURi  (1904)      .         .  I.  L.  R.  31  Calc.  393 

s.c.  8  C.  W.  N.  115 

a.  53 — Purchase  at  execution  sale  after 


default  in  payment  of  revenue — Purchase  at  revenue- 
sale   by    purchaser,     if    purchase    by   "  proprietor ' 
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— Incumbrances,  purchase  subject  to — Debtor  and 
creditor — Assignment  by  debtor  to  creditor  of  debt 
due  to  debtor  by  third  person — Failure  of  creditor 
to  realise  debt — Debtor's  accountability — Practice 
— Leave  to  apply  for  further  hearing  on  fresh 
materials  on  a  point  not  raised  in  the  lower 
Courts.  An  estate  was  purchased  at  a  revenue 
sale  by  a  person,  who  had  purchased  the  same  at  an 
execution  sale  before  the  revenue  sale  took  place,  but 
after  default  occurred  in  the  payment  of  revenue  : 
Held,  that  the  purchase  was  a  purchase  by  a  "  pro- 
prietor "  within  the  meaning  of  s.  53  of  the  Revenue 
Sale  Law  and  the  purchaser  took  subject  to  incum- 
brances. Abdool  Bari  v.  Bamdass  Coondoo,  I.  L.  B. 
4  Calc.  707,  referred  to.  Sham  Kumabi  v.  Raja 
Rameswae  SixGH  (1904)  .  8  C.  W.  N,  786 
8.C.  L.  R.  31  I.  A.  176 


S.54— 


L Bevenue  Sale  Law 

{Act  XI  of  1S59),  ss.  13,  54— Sale  of  a  share- 
Purchaser's  right  to  eject  person  in  adverse  posses- 
sion for  over  12  years  before  sale — Encumbrance, 
The  purchaser  of  a  share  of  a  revenue-paying  estate 
at  a  sale  for  arrears  of  revenue  is  entitled  to 
that  share,  even  if  a  person  other  than  the  recorded 
proprietor  has  acquired  a  title  by  12  years'  adverse 
possession  previously  to  the  sale.  Kumar  Kala- 
nand  Singh  v.  Syed  Sarafat  Hossein,  12  C.  W.  N. 
52S,  followed.  Adverse  possession  for  12  years 
does  not  constitute  an  encumbrance  on  the  share. 
It  m  ght  be  an  encumbrance  on  the  right  of  the 
recorded  proprietor,  but  at  a  sale  under  s.  13  of 
Act  XI  of  1859  it  is  not  merely  the  rights  of  the 
recorded  proprietor  that  pass  but  the  share  itself. 
Karmi  Khan  v.  Brojo  Nath  Das,  I.  L.  B.  22  Calc 
244,  distinguished.  Bhouxini  Koer  v.  Mathura  Pro- 
sad,  7  C.  L.  J.  1,  referred  to.  RAHiMrDDi  Mu^'shi 
V.  Nallsi  Ka-via  K^hibi  (1909)  13  C,  W.  N.  407 

2.  Separate  accounts 

— Sale  of  a  share  of  revenue-paying  estate  in  possession 
of  Hindu  lady,  as  female  heir — What  interest  passes 
— Beversionary  interest,  if  an  incumbrance,  ^^^len 
a  share  in  a  revenue-paying  estate  in  respect  of 
which  a  separate  account  had  been  opened  was 
inherited  by  a  Hindu  lady  from  her  father  and  was 
then  sold  for  default  in  paying  Government  revenue  : 
Held,  that  the  complete  owner's  interest  and  not 
merely  a  life-estate  in  the  share  passed  to  the  pur- 
chaser. The  interest  of  a  reversionary  heir  is  not 
an  incumbrance  within  the  meaning  of  s.  54  of  Act 
XI  of  1859.  Basalata  Dasi  v.  Moxmotha  Nath 
GoswAMi  (1907)  .         .        U  C.  W.  N.  821 


3. 


Act  XI  of  1859,  s.  54 


— Purchaser  of  share — Bight  to  recover  from  person, 
who  has  acquired  title  by  adverse  possession  previous 
to  default.  Whether  adverse  possession  is  completed 
before  or  after  the  date  of  default,  a  purchaser  at  a 
revenue  sale  of  a  share  of  an  estate,  in  respect  of 
which  a  separate  account  has  been  opened  in  the 
Collectorate,  becomes  entitled  to  possession  of  the 
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share.  If  the  adverse  possession  was  completed 
before  default  the  default  must  be  treated  as  the 
default  of  the  person,  who  has  acquired  title  by 
adverse  possession  and  the  sale  must  be  held  to  pass 
his  interest.  Kalaxasd  Sikgh  v.  Saeafat  Hos- 
SEix  (1908)         .         .         .         12  C.  W.  N.  52» 

REVENUE  SERVANTS. 

See  Madras   Revenue   Recoveby   Act^ 
s.  52       .         .       I.  L.  R.  15  Mad.  35 

REVERSAL  OF  DECREE  ON  APPEAL 

See  ExEcnio"  of  Deceee. 

I.  L.  R.  30  AIL  478 
REVERSIONER. 

See  Adverse  Possession. 

I.  L.  R.  30  Mad,  145 

See  Decxaratoby    Decree,  Suit  for — 
Reversioners. 

See  Hesdu  Law    .  I.  L.  R.  28  All.  241 
L.  R.  35  1.  A.  168 

See  HxsDr  Law — 

Alien ATiox — Alienation  by    Widow 
Reversioners  ; 

Widow — Power  of  Widow — 

Power  of  Disposition  or  Alienation  ;. 
Decrees  against  Widow,  as  repre- 
senting   the   Estate,   or    person- 
ally. 
See  HiNDr     Law — Widow — Power     of 
Widow — Power    of    Disposition    or 
Alienation        .     I.  L.  R.  1  All.  530 
I.  L.  R.  8  Mad.  304 
9  W.  R.  59a 
I.  L.  R  14  Calc.  323 
I.  L.  R.  10  AIL  407 
I.  L.  R.  14  AIL  377 
I.  L.  R.  18  Bom.  534^ 
I.  L.  R.  19  Bom.  36 
I.  L.  R.  22  Mad.  356 
I.  L.  R.  34  Calc.  329 

See  Land  Acqitisition  Act  (I  of  1894)» 
ss.  18,  30-32  .  I.  L.  R.  35  Calc.  1104. 

See  Letters  of  Administration. 

6  C.  W.  N.  912. 

See  Limitation  Act,  1877,  Sen.  II,  Abts' 

140  AND  141. 

See  Limitation  Act,  1877,  Art.  144  (1859^ 

s.  1,  CL.  12) — Adverse  Possession. 
See  Mortgage    .    I.  L.  R.  32  Bom.  32 
-See  Probate    .  I.  L.  R.  33  Calc,  1001 

iSee  Res  Judicata — Parties — Same  Par- 
ties OR  THEIR  Representatives.      .-<( 
5  B.  L.  R.  585 
I.  L.  R.  1  Aa  282 
L  L.  R.  8  All.  365  ;  429 
L  L.  R.  9  Calc.  463 
L  L.  R.  22  AIL  383 
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See  Specific  Relief  Act   (I  of   1877), 
s.  42     .         .     I.  li.  R.  30  Mad.  195 


See  Stamp 


I.  L.  R.  33  Bom.  657 


—  consent  of — 
See  Hindu  Law 


13  C.  W.  N.  931 


gift  to,  by  Hindu  widow — Gift  by 

widow  to  j)resumptive  reversioner.  A  gift  by  a  Hindu 
widow  of  property,  in  which  she  has  a  widow's 
estate,  to  the  presumptive  reversioner  has  not  the 
■effect  of  accelerating  the  succession  of  such  rever- 
sioner if  the  transfer  imposes  on  the  reversioner 
obligations  which  would  not  have  existed  if  the 
property  had  devolved  on  him  by  inheritance. 
Srikamtjlt;  Naidu  v.  Andalammal  (1906) 

I.  li.  R.  30  Mad.  145 

interest  of — 

See  Insolvency  Act,  s.  7. 

I.  L.  R.  21  Bom.  319 

See  Revenue  S^u>e  Law. 

11  C.  W.  N".  821 

power  of — 

See  Hindu  Law  .  I.  L.  R.  36  Calc.  780 


ratification  or  election  by — 

See  Hindu  Law        .     13  C.  W.  N.  201 

—  rights  of — 

See  Limitation  Act,   1877,  Sch.    II,  Art. 
127       .         .     I.  L.  R.  30  Mad.  201 

suit  by — 

See  Limitation  Act,  1877,  Sch.  II,  Aets. 
95,  120         .1.  L,  R.  30  Mad.  402 

—  suit  for  possession  by — 


See  Declaratory  Decree. 

I.  li.  R.  35  Calc.  189 

HE  VIEW. 

Col. 

1.  Orders  subject  to  Review     .         .   10818 

2.  Power  to  Review  ....   10822 

3.  Form  of,  and  Procedure  on,  Appli- 

cation ......   10829 

4.  Review  by  Judge  other  than  Judge 

IN  Original  Case  ....   10830 

5.  Grounds  for  Review       .  .         .   10835 

6.  Reviews  after  Time        .  .         .   10846 

7.  Questions  which  may  be  raised  on 

Review 10852 

8.  Grant  or  Refusal  of  Review         .  10854 

9.  Appeals  and  Procedure  in  Appeals  10855 

10.  Procedure  on  Re-hearing  of  Case  .  10859 

11.  Criminal  Cases        ....  10862 


■REYTEW—contd. 


See  Aden  Courts  Act. 

I.  L.  R.  31  Bom.  335 

See  Civil  Procedure  Code,  1882,  s.  244 

— Questions  in  Execution  of  Decree. 

5  C.  W.  M".  627 

See  Civil  Procedure  Code,  1882,  s.  620. 
I.  L.  R.  27  All.  695 

See  Civil  Procedure  Code,  1882,  s.  622. 

I.  L.  R.  26  All.  572 
See  Civil  Procedure  Code,  1882,  s.  623. 

I.  li.  R.  28  All.  240 

See  Criminal  Procedure  Code,  ss.  145, 

439         .         .       I.  L.  R.  27  All.  296 

Sec  Criminal  Procedure  Code,  s.  439. 
See  Divorce  Act,  s.  16. 

I.  li.  R.  6  Bom.  416 

See  Jurisdiction.  I.  L.  R.  35  Calc.  350 

See  Letters  Patent  ,High  Court,  cl.  15- 

I.  L.  R.  10  Calc.  108 

See  Limitation  Act,  1877 — 

S.  5  AND  Sch.  II,  Art.   173. 

I.  li.  R.  26  Bom.  485 

Sch.  II,  Art.  179 — Period  from 
which  Limitation  runs — 
Where  there  has  been  a 
Review. 

See  Minor — Representation  of  Minor 
IN  Suits      .       I.  L.  R.  29  Calc.  735 

See  Mortgage — Redemption — Right  of 
Redemption  .         5_C.  W.  K".  83 

See  Practice — Civil  Cases — Review. 

10  W.  R.  54 
24  W.  R.  430 

See  Practice — Civil  Cases — Withdraw- 
al OF  Suits  or  Appeals. 

I.  L.  R.  7  Bom  287 

See  Public  Demands  Recovery  Act 
(Ben.  Act  I  of  1895),  ss.  15,  19,  32 
and  33         .      I.  li.  R.  30  Calc.  619 

See  Sale  for  Arrears  of  Revenue. 

I.  li.  R.  34  Cale.  677 

See  Small  Cause  Court,  Mofussil — 
Practice  and  Pbocedure — Nbw 
Trials. 

See  Special  or  Second  Appeal — Oihbe 
Errors  of  Law  or  Procbdurb — 
Reviews. 

See  Superintendence  of  High  Court — 
Charter  Act,  s.  15 — Civil  Cases. 

I.  li.  R.  1  All.  296 
4  C.  L.  R.  14 

—  admission  of,  after  time — 

^ee  Superintendence  of  High  Court- 
Charter  Act,  s.  15 — Civil  Cases. 

2  B.  L.  R.  A.  C.  181 
5  B.  L.  R.  316 
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—  application  for — 

See  Appeal  to  Peivy  Cors-cn,— Pbacticb 
AXD  Pbocedukb — Time  fob  Appeal- 
EfG   .         .     B.  li.  B.  Sup.  Vol.  585 

See  Cosse:!st  Decree. 

13  C.  W.  TS.  1197 

See  CoiTBT  Fees  Act,  s.  14. 

9  C.  I..  E.  479 

See  CocRT  Fees  Act,  Sch.  I,  Arts.  4 
A-VD  5  .  .  .14  W.  E.  249 
7  Mad.  Ap.  1 
I.  L  E.  4  Bom.  26 
I.  L.  E.  9  Mad.  134 
I.  li.  E.  20  AIL  410 
I.  L.  E.  11  AU.  176 

See  Limitation  Act,  1877. 
See  Limitation-  Act,  1877,  Art.  179  (1859, 
s.  20) — Step  rs'  atd  of  Execution — 
Resistance  to  Legal  Proceedings. 

B.  L.  E.  Sup.  Vol.  718 

3  B.  L.  E.  Ap.  33 

16  W.  E.  266 

18  W.  E.  190 

by  High  Court,  of  valuation  of 


EEVIEW— con  ii. 


order  rejecting — concJd. 


land  by  special  Judge — 

See  Compensation. 

I.  L.  E.  36  Calc.  967 

of  interlocutory  order — 

See  CoxTRT  Fees  Act,  s.  5. 

I.  L.  E.  31  AIL  262 


—  of  judgment — 

See  Civil  Pbocedttre  Code,  1882,  ss.  626, 
629        .  .       I.  L.  E.  31  AU.  610 

See  CoFBT  Fees  Act.  i  870,  Sch.  I,  Arts. 
4,  5       .         .       L  L.  E.  31  AIL  294 

—  order  granting — 

See  Appeal — Orders. 

I.  li.  E.  12  Bom.  171 
I.  li.  E.  16  Calc.  788 
I.  L.  E.  13  Bom.  496 
I.  Ii.  E.  22  Calc.  3 ;  734  ;  984 
I.  Ii.  E  18  AU.  44 
I.  Ii.  E.  21  Bom.  328 
I.  Ii.  E.  24  Calc.  878 


—  order  rejecting — 

See  Appeal  to  Privy  Council — Cases  is 
which  Appeal  lies   oe  not — Appeal- 
able Orders      .       1  W.  E.  Mis.  13 
5  W.  E.  Mis.  17 
1  B.  Ii.  E.  r.  B.  1 

See  Appeal  to  Privy  Council — Prac- 
tice AND  Procedure — iliscEiXANE- 
ous  Cases      .    2  B.  L.  E.  A.  C.  264 

See  Lettees  Patent,  High  Court,  cl. 
15  .         .         .     4  B.  Ii,  E,  A.  C.  10 


See  Superintendence  of  High  Coubt — 
Chaeteb  Act,  s.  15 — Civil  Cases. 

5  B.  Ii.  E.  Ap.  29 

order  setting  aside  or  afiB.rming 


order  granting- 

See  Special  or  Second  Appeal — Orders 
subject  or  not  to  Appe-al. 

I.  Ii.  E.  11  Calc.  296 

I.  L.  E  13  Bom.  496 

I.  L.  E.  11  AIL  383 

I.  Ii.  E.  24  Calc.  319,  319  note 

1.  ORDERS  SUBJECT  TO  RE\nEW. 

1.  Decrees — Civil   Procedure  Code^ 

1859,  s.  376— Orders,  review  of.  S.  376  of  the  Code 
of  Civil  Procedure  authorized  re^news  of  judg- 
ment in  respect  to  decrees  of  Court,  and  also  in  re- 
spect to  orders  which  are  not  decrees.  Deen  Dyal 
PuRAMANic  V.  Ram  Coomar  Chowdhry 

10  "W.  E,  345 

Order  relating  to  execution 


of  decree.  A  Judge  has  power  to  review  an  order 
relating  to  the  execution  of  a  decree.  (Morgan, 
J.  dissenting.)  Haradhun  Mookerjee  v.  Chunder 
MoHUN  Roy     .    Marsh.  205  :  "W.  E.  F.  B.  66 

1  Hay  577 

LoTF  .Alt  Khan  r.  Court  of  Wards. 

6  W.  E.  Mis,  127 

Narayanbhai  Lalbhai  v.  Gangakrishna  Bal- 
KRiSHNA       .         ...     4  Bom.  A.  C.  87 

3. Eeview  of  an  order  dismiss- 
ing an  execution  ease— Cjii7Proc€<fi/re  Code  (Act 
XIV  of  18S2),  ss.  623,  647.  The  scope  of  s.  623, 
Civil  Procedure  Code,  is  wide  enough  to  admit  of  the 
review  of  an  order  dismissing  an  execution  case. 
Ramu  Rai  v.  Dayal  Singh,  I.  L.  R.  16  All.  390,  and 
Hajrat  Akramnissa  Begam  v.  Valianissa  Begam, 
I.  L.  R.  18  Bom.  429.  Asoka  Kum-^r  Roy  Chau- 
DHURi  V.  Khetramoni  Dasi   .     2  C.  W.  N.  606 

—  Order  in  proceedings  under 


Act  XXVII  of  1860.  A  review  of  judgment 
is  admissible  in  proceedings  under  Act  XXVII  of 
1860,  although  no  express  provisions  for  reviews  are 
contained  in  the  Act.  In  the  matter  of  the  petition 
of   POONA  KOOER 

I.  Ii.  E.  1  Calc.  101  ;  24  W.  E.  376 

In  the  matter  of  Rukmin    .  I.  L.  E.  1  AU.  287 

[Contra)  Srvu  v.  Chenamma         .      5  Mad.  417 

5. Order  under  Administrator 

General's  Act  <II  of  1874),  s.  63— Cmf  Pro- 
cedure Code,  1S77,  s.  623.  The  order  passed  under 
s.  63  of  Act  n  of  1874  (s.  60  of  Act  XXIV  of  1867) 
can  be  reviewed  under  s.  623  of  Act  X  of  1877. 
Smith  v.  Secretary  of  State.  In  the  matter 
of  Act  n  of  1874         .        I.  L.  E.  3  Calc.  340 

6.  Order  rejecting  appUcation 

for  registration— Cin7  Procedure  Code,  1859, 
s.  376— Registration  Act,  1871,  s.  76— Act  XXIII 
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'KEVl'EW—confd. 

1.  ORDERS  SUBJECT  TO  REVIEW— contd. 

of  1861,  s.  38.  S.  38,  Act  XXIII  of  1861,  which 
enacted  that  "  the  procedure  prescribed  by  Act 
VIII  of  1859  shall  be  followed  as  far  as  it  can  be  in 
all  miscellaneous  cases  and  proceedings  which,  after 
the  passing  of  the  Act,  shall  be  instituted  in  any 
Court,  rendered  the  whole  procedure  of  Act  VIII 
•of  1859,  including  the  power  of  admitting  a  review, 
apphcable  to  a  proceeding  to  compel  registration 
under  the  Registration  Act.  An  order  rejecting  an 
application  for  registration  under  s.  76  of  the  Regis- 
tration Act  of  1871,  being,  in  respect  of  the  Court 
pronouncing  it,  a  final  order  of  adjudication  be- 
tween the  parties,  is  so  far  in  the  nature  of  a 
^'  decree  "  within  the  meaning  of  Act  VIII  of  1859 
as  to  fall  within  the  operation  of  the  sections  of 
that  Act  which  provide  for  the  admission  of  a 
review.  In  the  matter  of  the  petition  of  Abdoollah. 
Reasut  Hossein  v.  Abdoollah 

I.  li.  E.  2  Cale.  131 :  L.  R.  3  I.  A.  221 

reversing  the  decision  of  the  High  Court  In  the 
matter  of  the  petition  of  Abdoollah 

10  B.  li.  R.  394  :  19  W.  R.  303 

7.  Order  admitting   appeal  to 

Privy  Council.  An  appeal  to  the  Privy  Council 
being  once  admitted,  whether  properly  or  errone- 
ously, the  High  Court  has  no  further  jurisdiction  to 
review  its  order  and  declare  the  appeal  rejected. 
Ameerukissa  Begum  v.  Indurjeet  Koonwttr 

6  W.  R.  Mis.  97 

In  re  Woomatara  Debea   .  6  W.  R.  Mis,  120 


8. 


Order  granting  leave  to  ap- 


peal to  Privy  Council.  Per  Prixsep,  J. — An 
order  granting  leave  to  appeal  to  the  Privy  Council 
is  open  to  review.  Gopinath  Birbar  v.  Goluck 
Chunder  Bose     .     I.  L.  R.  16  Calc.  292  note 


9. 


Order  refusing  to  admit  spe- 


cial appeal  -Act  VIII  of  1859,  ss.  376  and  378- 
Power  of  High  Court  to  grant  a  review — Notice  of 
■  application  for  review.  An  order  refusing  to  admit 
a  special  appeal  is  open  to  review,  and  the  applica- 
tion for  review  may  be  made  without  notice  to  the 
other  side.  Joy  Coomar  Dutta  Jha  v.  Esharee 
Nund  Dutta  Jha 

10  B.  li.  R.  155  :  18  W.  R.  475 
See  In  re  Barmutollah 

10  B.  L.  R.  156  note 

where,  however,  under  the  circumstances,  the  Court 
refused  the  application. 

S.C.   BURRAMOOLLAH  V.   NlL  ChAND  DuTT. 

17  W.  R.  484 

10.        Judgment  passed  on  com- 

j)romise.  No  review  can  bo  admitted  of  a  judg- 
ment passed  on  a  compromise.  Purmessuree 
Narain  Singh  v.  Romeezooddeen  Ahmed 

5  W.  R.  226 

11.  Order  refusing  leave  to  sue 

as  a  pauper — Suit  in  forma  pauperis — Court  of 
original  jurisdiction.  A  Court  of  original  jurisdic- 
tion has  power  to  entertain  an  apphcation  to  review 


REVIEW— coreW. 

1.  ORDERS  SUBJECT  TO  REVIEW— coatd. 
an  order  refusing  a  petition  for  leave  to  sue  in  formd 
pauperis.     In  the  matter  of    the   petition   of   Uma- 
suNDARi  Debt    .         .         .     5  B.  L.  R.  Ap.  29 

See   Mahomed    Gazee   Chowdhry    v.    Dullab 
Bibee      .      5  B.  L.  R.  318  note :  11  W.  R.  22 

12, Civil  Procedure 


Code  {Act  X  of  1877),  ss.  409,  413,  541,  623,  625. 
An  order  made  under  s.  409  of  the  Civil  Procedure 
Code  (Act  X  of  1877)  refusing  leave  to  sue  as  a 
pauper  is  subject  to  review  under  s.  623.  The  pro- 
visions of  s.  413  do  not  affect  the  right  of  a  person, 
against  whom  such  order  has  been  made,  to  obtain 
a  review.  A  petitioner  applying  for  such  review 
must  file  a  copy  of  the  order  of  which  he  seeks  a 
review,  together  with  a  memorandum  of  objections 
(ss.  541  and  625).  Adarji  Edulji  v.  Manikji 
Edulji        .         .         .        I.  L.  R.  4  Bom.  414 


13. 


Order  disallowing  claim  to 


attached  property— CiVjZ  Procedure  Code,  1859, 
s.  246.  A  Court  has  power  to  grant  a  review  of  an 
order  which  it  has  passed  under  s.  246,  Civil  Proce- 
dure Code,  1859,  disallowing  a  claim  made  to  pro- 
perty attached  in  execution  of  a  decree.  The  order 
granting  the  review  is  final  under  s.  378.  Coch- 
rane V.  Heera  Lal  Seal       .         .     7  W.  R.  79 


14. 


Order   for    probate — Probate 


and  testamentary  matters.  When  once  probate  in 
solemn  form  has  been  granted,  no  one  who  has  been 
cited  or  has  taken  part  in  the  proceedings,  or  who 
was  cognizant  of  them,  can  afterwards  seek  to  have 
it  cancelled.  Qucere  :  Whether  a  review  may  not 
bo  granted.  In  the  matter  of  Pitamber  Gibdhar 
I.  L.  R.  5  Bom.  638 

See  In  the  goods  of  Bhaggobatty  Dassee.     Pro- 

SUNNOMOYEE  DaSSEE  V.   AdHORE  ChANDRA  DuTT 

4  C.  W.  N.  757 


15. 


Order    on   reference  from 


Small  Cause  Court.  An  application  for  a  review 
of  judgment  by  the  High  Court  on  a  reference  from 
a  Small  Couse  Caurt  was  not  admissible  under  the 
Code  of  1859.     Doyle  v.  Khosal  Mundle 

3  W.  R.  S  C.  C.  Ref.  8 


16. 


Civil  Procedure 


Code  (Act  XIV  of  1882),  ss.  617,  619,  and  623— 
Judgment  on  reference  from  Subordinate  Judge  with 
Small  Cause  Court  powers.  The  High  Court  has  no 
power  to  review  a  judgment  passed  by  it  on  a  refer- 
ence from  a  Subordinate  Judge  with  Small  Cause 
Court  powers.  CI.  (c)  of  s.  623  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882)  allows  of  a  review  of 
judgment  on  a  reference  only  from  a  Court  of 
Small  Causes.  The  judgment  of  the  High  Court  in 
such  a  case  is  not  a  decree  or  order  within  the  mean- 
ing of  cl.  (6)  of  the  section,  but  is  simply  a  state- 
ment of  the  grounds  in  conformity  with  which  the 
lower  Court  is  to  dispose  of  the  case,  as  provided 
by  s.  619.  Ramchandra  Babaji  v.  Sitaeam 
ViNAYAK  .         .  I.  L.  R.  10  Bom.  68 


17. 


Small     Cause   Court    suit. 


Civil  Procedure  Code,  ss.  622,  623,  626  and  629— 
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BEVIEW— conW. 

1.  ORDERS  SUBJECT  TO  REVIEW— conid. 

Review  of  judgment — Application  for  review  rejected 
— Revision.  An  application  for  review  of  judgment 
in  a  Small  Cause  Court  suit  was  rejected,  wrongly, 
<xa.  the  ground  of  a  supposed  deficiency  in  the  Court- 
fee  paid  upon  the  application.  Held,  that  this 
order  was  open  to  revision.  Ram,  Lai  v.  Ratan 
Lai,  I.  L.  R.  2=>  All.  672,  distinguished.  Whjlis 
».  Jawad  Httsaix  (1907)  .    I.  L.  R.  29  All.  468 


18. 


Order    in  rent    stiit — Bengal 


Rent  Ad  (VIII  of  1S69) — Orders  in  rent  suits  pre- 
vious to  passing  of  Act.  Orders  in  rent  suits  were 
not  subject  to  review  until  the  passing  of  Bengal 
Act  Vin  of  1869,  which  ma.de  the  Civil  Procedure 
€!ode  applicable  to  such  suits.  Mahomed  Ttickee 
■p.  Ahmudee  Begum  .         .         3  N.  W.  22 

MoNEEKUKsnfcA  Chowdhrais  v.  Collector  of 
Mymensixgh  .         .         ,         16  W.  R.  159 

Radha  Pershad  Sixgh  v.  Sansar  Roy 

14  W.  R.  27 

Though  it  was  held  in  some  cases  that  the  admis" 
'Sion  of  a  review  in  such  a  case  was  not  illegal- 

HXXRCHTJXD    Sn«GH   V.    ROOPA    KOOER 

4  N.  W.  171 

Ali  Azim  v.  Ram  Manick  Roy   12  W.  R.  195 

Ram  Jeebitn  Doss  v.  Doyalee  Dossee 

IIW.  R.  246 

Sreexath  Dtjtt  v.    Ramgopal    Chatterjee 

11  W.  R.  108 

SooBTTL  Chtjitdeb  Gooho  v.   Tumeezooddeex 
Chowdhry  .         .         .        14  W.  R.  414 


19. 


Order  on  appeal 


from  Collector  under  Mad.  Act  VIII  of  lS6y — Civil 
Procedure  Code,  ss.  3'6,  3~8.  A  Civil  Court,  in 
hearing  an  appeal  f^om  the  decision  of  a  Collector 
Bnder  Madras  Act  VUI  of  1865,  must  be  guided 
by  the  Civil  Procedure  Code,  and  the  judgment  of 
the  Civil  Court  may  be  reviewed  under  s.  376  of 
the  Code.  The  order  granting  a  review  is  final. 
Stjbramastya  Ptllay  v.  Pertjmal  Chetty 

4  Mad,  251 


20. 


Ex  parte  decree — Civil  Pro- 


cedure Code,  8.  625.  It  is  competent  to  a  party 
against  whom  an  er  parte  decree  has  been  made  to 
*pply  for  review  of  judgment.  Mxrrro  v.  Ilahi 
Begam  .         .         .        I.  li.  R.  6  All.  65 


PoRESH     Nath     MrXDUL 
Debu. 


Khettromoxee 
20  W.R.284 


Ali  Aztm  v.  Ram  Manick  Roy   12  W.  R.  195 

{Contra)  Motee  Chaxd  f.  Radhamadhub  Chaxd 

2  "W.  R.  Mis.  34 


21. 


Civil     Procedure 


Code,  1S82,  s.  623 — Application  of  section.  S.  623 
■of  the  Civil  Procedure  Code  applies  to  all  cases, 
whether  they  are  disposed  of  in  the  presence  of  the 
parties  or  ez  parte  in  the  absence  of  the  defendants. 


REVIEW— con«. 

1.  ORDERS  SUBJECT  TO  REVIEW— concW. 
Hari  Hxtr  Pershad   Naraix  Sixgh  v.   BroDtr 
Pershad  .         .         .13  C.  L.  R.  254 

22. Order  dismissing  suit  for 

default  of  prosecution — Civil  Procedure  Code, 
1859,  ss.  119,  3T6 — Re-admission  of  suit.  The  plaint- 
iff's suit  was  dismissed  "  in  default  of  prosecution," 
on  the  ground  that  he  had  failed  to  deposit  tala- 
bana,  although  time  had  been  allowed  him  for  that 
purpose.  He  was  represented  by  a  pleader  at  the 
adjourned  hearing.  He  subsequently  applied  for 
the  re-admission  of  the  suit  on  the  ground  that  he 
had  been  prevented  by  illness  from  depositing  the 
money.  Held,  that  the  application  should  not  have 
been  treated  as  one  under  s.  119,  Civil  Procedure 
Code  but  might  fairly  be  regarded  as  an  applica- 
tion for  review  of  judgment  under  s.  376,  and  in 
that  view  the  misconstruction  by  the  Munsrf  of  the 
nature  of  the  application  was  not  a  sufficient  reason 
for  depriving  the  plaintiff  of  the  relief  which  he  not 
inequitably  obtained  by  the  order  passed  in  it  ; 
and  the  Court  of  first  instance  was  directed  to  call 
on  the  plaintiff  to  pay  the  fee  payable  on  his  appli- 
cation for  a  review  of  judgment,  and  in  the  event 
of  his  complying  with  the  requisition,  to  give  effect 
to  the  Munsif's  order  for  re-admission  of  the  suit. 
Ram  Suxdar  Sixgh  v.  Ram  Baxdhax  Sixgh 

7  If.  W.  126 

See  also  Mahomed  Azeemoollah  v.  Ali  Bttksh 

5  M-.  W.  74 


23. 


Order  for  dismissal  for  de- 


fault of  appearance  on  order  for  local  in- 
vestigation. A  case  was  remanded  on  appeal  (in 
the  presence  of  both  parties)  for  a  local  investi- 
gation. A  reasonable  time  was  given,  after  the 
records  had  come,  to  the  parties  to  appear  and 
conduct  their  case.  The  petitioner  not  having 
appeared,  the  lower  Court  treated  it  as  a  case  of 
default,  whereupon  the  petitioner  made  an  appli- 
cation under  s.  376,  Act  VIII  of  1859.  Held,  that 
an  application  for  a  review  was  not  the  proper 
course  in  such  a  case.     In  re  Kalee  Monrx  Doss 

17  W.  R.  70 

2.  POWER  TO  REVIEW. 


1. Power    of  High     Court    to 

review  or  alter  its  own  decree — Civil  Pro- 
cedure Code,  18S2,  s.  623 — Ground  for  review.  The 
High  Court  has  no  power  to  alter  its  own  decree, 
except  under  the  provisions  of  either  s.  206  or  s.  623 
of  the  Code  of  Civil  Procedure.  The  ground  of 
review  must  have  been  existing  at  the  time  of  the 
decree,  the  s.  623  not  authorizing  review  of  a  decree, 
which  was  right,  on  the  happening  of  a  subsequent 
event.  Kotaghiri  Vexkata  Subbamma  Rao  v. 
Vellaxki  Vexkatabama  Rao 

I.  li.  R.  24  Mad.  1 
li.  R.  27  I.  A.  197 

2.  Power  where  appeal  is  ad- 
mitted by  superior  Court — Civil  Procedure 
Code,  1859.     Under  the  Code  of  1859,  a  Judge  waa 
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KEVIEW— conW. 

2.  POWER  TO  REVIEW— confd. 

not  competent  to  hear  a  review  in  a  case  in  which  a 
special  appeal  had  been  admitted  by  the  higher 
Court.     Sheo  Nath  Singh  v.  Ram  Thul  Rae 

N".  W.  Pt.  II,  39  :  Ed.  1873,  97 

JUGGURNATH   SiNGH   V.    AfZUX   KhAN. 

17  W.  R.  130 

Lallmux  v.  Manick  Chtjud      .      1  Agra  133 

Lucas  v.  Stephen  .         .     9  W.  R.  301 

Narayan    bin    Sidoji    v.    Davttdbhai    valad 
Fatebhai  ...  9  Bom.  238 

3.    Power  of  Judge   to  review 

order  made  in  course  of  liquidation  of 
company — Compayiies  Act  (VI  of  1SS2),  s.  169. 
S.  169  of  Act  VI  of  1882  is  not  intended  to  refer  to 
a  case  in  which  a  Judge  upon  the  discovery  of  fresh 
matter  considers  it  expedient  to  pass  a  fresh  order 
or  to  review  an  order  passed  by  him.  In  re  National 
Assurance  and  Investment  Association  ;  Ex  parte 
Munday,  31  Beav.  206,  referred  to.  Mussoorie 
Bank  v.  Himalaya  Bank   .    I.  L.  R.  16  All.  53 


4. 


Order  of  Revenue  Commis- 


sioner setting  aside  sale — Public  Demands  Re- 
covery Act  (Beng.  Act  VII  of  ISSO) — Beng.  Act 
VII  of  1S6S — Review  of  order  setting  aside  sale.  A 
revenue-paying  talukh  was  sold  for  arrears  of  dak 
cess  under  the  Public  Demands  Recovery  Act. 
The  sale  was  set  aside  on  appeal  by  the  Revenue 
Commissioner,  but  on  an  application  for  review 
made  to  his  successor,  the  sale  was  confirmed,  and 
the  purchaser  took  possession.  In  a  suit  to  recover 
possession  of  an  8  annas  share  of  the  talukh  on  the 
grounds,  among  others,  that  the  order  on  review 
was  passed  without  jurisdiction  and  without  notice 
to  the  plaintiffs,  and  as  such  conferred  no  title  on 
the  purchaser,  the  District  Judge,  on  appeal,  held 
that  the  order  on  review,  not  having  been  set  aside, 
remained  in  force,  but  he  remanded  the  case  under 
s.  566  for  trial  of  the  question  of  notice.  On  the 
case  coming  back  to  the  Appellate  Court  before 
another  Judge,  he  held  the  order  on  review  to  be 
ultra  vires  and  the  trial  of  the  question  of  notice  to 
be  unnecessary.  The  defendants  preferred  a  second 
appeal  against  the  last  judgment.  Held,  that  the 
provisions  of  the  Code  of  CivU  Procedure  relating 
to  reviews  of  judgment  were  not  extended  to  pro- 
ceedings under  Bengal  Act  VII  of  1868  and  VII 
of  1880,  and  that,  in  the  present  case,  the  order 
passed  on  review,  confirming  the  sale,  was  ultra 
vires  and  of  no  effect.  Lala  Pbayag  Lal  v.  Jai 
Narayan  Singh  .      I.  L.  R.  22  Cale.  419 

Power  after  admission  and 


hearing  of  special  appeal — Civil  Procedure 
Code,  l'^59,  s.  376.  A  Judge  is  right  in  refusing  to 
entertain  an  application  for  review  where  a  special 
appeal  has  been  admitted,  tried,  and  disposed  of. 
The  words  of  s.  376,  Act  VIII  of  1859,  "special 
appeal  shall  have  been  admitted,"  referred  to  cases 
which  had  advanced  beyond  the  inchoate  stage  of 
appeals,  and  in  which  it  had  been  shown  prima 


TLBVlHW—contd. 

2.  POWER  TO  REVIEW— con<d. 
facie  that  there  were  errors  in  law.     Raj  Dharee 
Lall  v.  Mohadeo  Singh     ,         .    11  W-  R.  511 

6.  Correction  of  clerical  errors. 

A  lower  Appellate  Court  has  a  right  to  grant  a 
review  of  its  own  judgment  for  the  purpose  of 
correcting  a  clerical  error,  even  after  a  special 
appeal  from  its  decision  has  been  heard  and 
determined  by  the  High  Court.  A  lower  Appellate 
Court  has  no  jurisdiction  to  review  its  o^vn  judg- 
ment so  as  to  modify  its  substance,  as,  for  example, 
to  alter  an  award  of  costs  after  a  special  appeal 
from  its  decision  has  been  heard  and  determined 
by  the  High  Court.  Oomanund  Roy  v.  Sttttish 
Chttnder  Roy  .         .         .         9  W.  R.  471 


7. 


Power  of   lower    Appellate 


Court  after  dismissal  of  special  appeal- 
24  db  25  Vict.,  c.  104,  s.  15.  Upon  the  dismissal  of 
a  special  appeal  by  the  High  Court,  the  appellant  in 
special  appeal  applied  to  the  High  Court  for  a 
review  of  judgment  upon  the  ground  of  discovery 
of  fresh  evidence.  This  application  was  rejected,, 
on  the  ground  that  the  Court  could  not  take  cog- 
nizance of  the  merits  of  a  case  in  special  appeal, 
and  therefore  could  not  admit  a  review  upon  fresh 
evidence.  The  special  appellant  then  applied  to 
the  lower  Appellate  Court  for  a  review  of  its  judg- 
ment on  the  ground  of  discovery  of  fresh  evidence. 
This  application  was  admitted,  and  a  review  of  the 
judgment  was  allowed.  On  application  to  the 
High  Court  under  s.  15  of  the  Charter  Act : — Held, 
that  the  lower  Appellate  Court  had  no  jurisdiction 
to  admit  the  application  for  review.  In  the  matter 
of  the  Petition  of  Jadunath  Mookerjee 

6  B.  L.  R.  333 

S.C.     JODOONATH      MoOKERJEE      V.      PuNCHANTTN 

Mookerjee  .         .         .  14  W.  R.  438 

See  also  In  re  Gunga  Bishen  Sahu 

6  B.  L.  R.  334  note= 

Brojonath  Koondoo  Chowdhry  v.  Jumeeroo- 
NISSA  BiBEE  .  .  .  .      7  W.  R.  218 

8.       Power  where  one  of  several 

defendants  has  appealed — Application  for 
review  on  behalf  of  other  defendants.  The  preferring 
of  an  appeal  against  a  decision  by  one  defendant 
does  not  deprive  another  defendant  of  his  right  to 
apply  for  a  review  of  the  same  decision  with  refer- 
ence to  s.  376,  Act  VIII  of  1859.  Bunkoo  Lall. 
Singh  v.  Bassoomunissa  Bibee  .     7  W.  R.  166 

9.  Pow^er  to  proceed  with  re- 
vie  w^  where  appeal  is  subsequently  brought 
—Act  VIII  of  LS59,  ss.  375  and  376.  A  Judge  is 
bound  to  proceed  with  an  application  for  a  review 
of  his  judgment,  even  though  a  petition  of  appeal 
has  been  filed  subsequently  to  the  application  for- 
review.  Bharat  Chandra  Mazttmdar  v.  Ram- 
GUNGA  Sen 

B.  L.  R.  Sup.  Vol.  362  :  5  W.  R,  59| 

10.  Power  of  inferior  mofussiljl 

Courts  to  review  judgments — Review  beforej 
Civil  Procedure  Code,  1859 — Beng.  Reg.    XXV J  of, 
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DIGEST  OF  CASESj 


(     10826    ) 


BEVIBW— con«. 

2.  POWER  TO  REVIEW— contd. 
IS  14.     Whereas    by   the  law  in  force  previous  to 
the  Code  of  Civil  Procedure  the  subordinate  Courts 
could  not  review  their  judgment  without  the  per- 
mission of  a  superior  Court,  the  Code  removed  that 
inability,  and  the  removal  extended  to  suits,  past 
and  pending,  as  well  as  future.     A  party  petition- 
■y,  after  the  Code  of  Civil  Procedure  came  into 
•roe,  for  the  review  of  a  judgment  in  appeal  passed 
:  1849,  is  entitled  to  be  governed  by  the  terms  of 
e  old  law  (Regulation   XXVI  of"  1814),  which 
lows  a  review  in  respect  to  a  decree  from  which 
no  further  appeal  "  may  have  been  admitted  by  a 
iperior  Court  :  and  a  "  further  appeal  "  included 
oth  a  second  or  special  appeal  and  a  summary 
.  npeal.     JooGtx  Kishobe  Sixgh  f.  OocrK  Nabai:s 
ixGH  .         .         .         .        8W.K.483 


-REVIEW— contd. 

2.  POWER  TO  REVIEW— contd. 

High  Court  Rules,  Part  II,  Ch.  VIII.  Rule  17— 
Procedure  to  set  aside  order — Civil  Procedure  Code, 
18S2,  ss.  623  and  626.  A  decree  of  a  Division 
Bench  of  the  High  Court,  dismissing  an  appeal  for 
default  in  depositing  the  estimated  costs  of  prepara- 
tion of  the  paper  book  under  rule  17  of  the  High 
Court  Rules,  Part  II,  Ch.  VIII,  can  only  be  set 
aside  bv  an  order  under  s.  626  of  the  Qvil  Procedure 
Code  (Act  XIV  of  1882)  Ramhari  Sahu  v.  Madan 
Mohan  Hitter,  I.  L.  R.  23  Calc.  339,  so  far  as  it 
decides  the  contrary,  is  wrongly  decided.  Fati- 
ircxsissA  alias  Kaniz  Fatima  r.  Deoki  Pebshad 
I.  li  R.  24  Calc.  350 

Ikbal  Hossats  r.  Deoki  Pboshad 

1  C.  W.  N.  21 


11- 


The  inferior  Courts 


1  the  mofussil    have  no    jurisdiction  to  review 
.eir  own  judgments,    except  imder  the  circum- 
stances and  with  the  limitations  set  forth  in  the 
Code    of  Civil   Procedure.     BrsBA  Fxtkeeb  Doss 
Beba  v.  Fukbkb  Doss  Beba       .     20  W.  E.  180 

12, Power  of  Insolvency  Cotirt 

— Insolvency  Court,  Bombay — Jurisdiction.  The 
Court  for  the  Relief  of  Insolvent  Debtors  at 
Bombay  has  jurisdiction  to  review  its  own  orders. 
In  the  maiter  of  TnrcKEB  Bhagvaxdas  i     t-  ^' 

I.  L.  K.  4  Bom.  489 


13. 


Power  of  Judge  of  mofussil 

Small  Cause  Court — Mofussil  Small  Cause 
Courts  Act  (XI  of  1S65),  s.  21— Code  of  Civil  Pro- 
cedure (Act  X  of  1877),  s.  63,  and  Ch.  XLVII,  Sch. 
II.  The  Judge  of  a  mofussil  Small  Cause  Court 
may  grant  an  application  for  a  review  of  judgment 
under  the  Code  of  Clivil  Procedure.  Isas  Chodeb 
Bakebjee  v.  Luchux  Gope.  Kemp  v.  Pbem 
Xabayax  SrsG 

I.  li.  R.  5  Calc.  699  :  5  C.  L  E.  539 

14  Application  for  re-admis- 
sion of  appeal  dismissed  on  failure  to 
deposit  costs  of  paper  book — High  Court 
Rules,  Part  II,  Ch.  VIII,  Rule  17— Civil  Procedure 
Code,  1SS2,  s.  726.  The  appellant  in  an  appeal 
from  an  original  decree  having  failed  to  deposit  the 
estimated  amount  of  cost«  for  the  preparation  of 
the  paper  book,  the  appeal  was  dismissed  under 
rule  17  of  the  High  Court  Rules,  Part  11,  Ch.  Vm. 
An  application  for  re-admission  of  the  appeal  was 
then  made  on  behalf  of  the  appellant ;  and  a  rule 
granted  by  a  Division  Bench  calling  upon  the  oppo- 
site side  to  show  cause.  Held  (by  Pethebam,  C.J., 
and  Pbtssep  and  Ghose,  J  J.,  reversing  the  deci- 
sion of  Bevebley,  J.),  that  the  matter  before  the 
Court  was  not  an  application  for  review  of  judg- 
ment, and  could  not  be  disposed  of  by  a  single 
Judge  of  the  High  Court  under  s.  627  of  the  Civil 
Procedure  Code.  Ramhabi  Saht  r.  Mabas  Mohas 
MnTEB           .         .         .     L  L.  R.  23  Calc.  339 


15 


Order  dismissing  appeal  for 


16.     -. 


default  in  depositing  costs  of  paper  book — 
VOL.   IV. 


Decree      properly      made 

against   minor — Right  of  minor  to  impeach  decree 
on  attaining  majority — Form  of  decree  against  minor 
— Practice — Procedure,     A    testator      in     his     wiD 
directed  his  daughter-in-law  L  (defendant  No.   1) 
to  adopt  his  nephew  K  (defendant  Xo.  2),  and  he 
devised  the  residue  of  his  estate  to  him.     The  exe- 
cutors of  the  will  subsequently  brought  this  suit  to 
have  the  will  construed   and  the   rights   of   X    in 
'■    the  testator's  estate  ascertained  and  declared.     A 
i    decree  was  made  on  the  1st  October  1887,  by  which 
it  was  declared  that  K's  adoption  was  a  condition 
j    precedent  to  his  inheritance,  and  that  unlessfhe 
!    was  adopted,  he  was  not  entitled  to  any  part  of  the 
j    testator's  property.     On  the  22nd  October  1894  K 
j    filed   a   petition  of  review,  stating  that  at  the  date 
!    of  the  decree  he  was  a  minor  and  had  only  recently, 
I    viz.,  on  the  14th  December  1S94,  attained  the  age 
of  eighteen  years.     He  contended  that  there  was 
error  apparent  on  the  face  of  the  decree,  inasmuch 
as  it  did  not  provide  that  he  should  have  an  oppor- 
tunity of  showing  cause  against  it  in  so  far  as  it 
affected  his  interest  after  he  attained  his  majority, 
t    Held,  that  the  review  could  not  be  granted.     The 
'    Courts  in  India,  after  deciding  an  issue  in  which  an 
infant,  party  to  suit,  is  interested,  have  no  power 
to  reserve  to  the  infant  the  right  of  questioning 
i    such  decision.     At  all  events,  a  decree  is  not  erro- 
neous for  not  containing  such  a  provision  when  the 
I   issue  in  which  the  infant  is  interested  has  been  fully 
'    gone  into  and  argued  before  the  Court.     A  decree 
passed  against  an  infant  properly  represented  is 
'    binding  upon  him  hke  a  decree  passed  against  an 
,    adult,  but  it  is  open  to  the  infant  to  impeach  such 
decree  by  a  suit  in  cases  where  his  guardian  has 
i    been  guilty  of  fraud  or  negligence  in  allowing  the 
I    decree     to    be    passed    against    him.     Ctbsaxdas 
I    Natha  r.  Ladkavahxt      .  I.  L  R.  19  Bom.  571 

{       17. Dismissal  of  suit  for  default 

!  — Civil  Procedure  Code,  18S2,  ss.  98,  99,  and  623— 
.  No  application  to  re-instate  suit — Application  barred 
\  by  negligence.  When  a  suit  was  dismissed  for  de- 
j  fault  under  s.  98,  Civil  Procedure  Code,  and  th& 
1  plaintiff  neglected  to  make  an  apphcation  within 
thirty  days  from  the  date  of  dismissal  to  get  the 
j  suit  restored  to  the  file  : — Held,  that  the  Court  had 
I    no  jurisdiction  under  s.  623,  Civil  Procedure  Ctode> 

15   T 
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DIGEST  OF  CASES. 
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BE  VIEW— conW. 

2.  POWER  TO  REVIEW— con<<i. 

to  re-instate  the  case  where  a  person  by  his  own 
negligence  has  allowed  his  rights  under  s.  99  to  be 
barred.  Koilash  Mundal  v.  Nabadwip  Chandra 
Kar  .         .         .         .  2  C.  W.  K".  318 

18. Dismissal  of  a  suit  for  de- 
fault under  s.  102 — Civil  Procedure  Code  {Act 
XIV  of  1882),  ss.  102,  103,  and  623— Review  of 
judgment  without  applying  to  re-instate  the  suit  under 
3.  103  of  the  Code.  When  a  suit  was  dismissed  for 
default  under  s.  102  of  the  Code  of  Civil  Procedure, 
and  an  application  for  review  of  judgment  was  made 
by  the  plaintiff  without  a  previous  application  to 
have  the  order  of  dismissal  set  aside  under  s.  103 
of  the  Code  : — Held,  that  the  Court  had  jurisdiction 
to  entertain  the  application  for  review  of  judgment. 
Koilash  Mundal  v.  Nabadwip  Chandra  Kar,  2 
C.  W.  N.  318,  distinguished.  Raj  Naraik  Ptib- 
KAIT  V.  Ananga  Mohan  Bhandari 

I.  L.  R.  26  Calc.  598 


19. 


Order  for  review — Civil  Pro- 


cedure Code,  1882,  s.  626 — Omission  to  record  reasons 
for  granting — Validity  of  order.  An  order  intended 
to  operate  as  an  order  for  review  is  not  invalidated 
by  an  irregularity  in  its  form  by  reason  of  which  it 
purports  to  be  an  order  made  on  an  application  to 
set  aside  a  decree  and  restore  a  suit  for  trial.  The 
provision  in  s.  626  of  the  Code  of  Civil  Procedure 
that  a  Judge  granting  an  application  for  a  review 
"  shall  record  with  his  own  hand  his  reasons  for 
such  opinion,"  is  directory,  and  an  order  is  not 
necessarily  invalidated  by  the  fact  that  the  reasons 
are  not  recorded,  though  there  may  be  cases  in 
which  it  is  necessary  in  the  interests  of  justice 
that  the  reasons  should  be  recorded,  and  in  such 
cases  the  record  would  be  essential  to  the  validity 
of  the  order.  Gyanund  Asram  v.  Bepin  Mohan 
Sen,  I.  L.  R.  22  Calc.  734,  referred  to.  Manicka 
Mudaliar  v.  Gurusajii  Mudaliar 

I.  L.  B.  23  Mad.  496 


20. 


21. 


BEVIEW— cowW. 

2.  POWER  TO  REVIEW— coTjfcZ. 

before  a  District  or  Assistant  Judge  when  sitting  in 
revision  under  s.  53  of  Act  XVII  of  1879  is  within 
his  own  discretion,  and  the  granting  of  a  review  on 
the  ground  of  mistake  as  to  the  nature  of  a  defend- 
ant's income  is  a  reasonable  exercise  of  such  dis- 
cretion. Badaricharya  v.  Ramchandra  Gopal 
Savant  .         .         .      I.  L.  B.  19  Bom.  113 


Power  of  Special  Judge  to 


review  ex  parte  order — Dekkh'in  Agriculturists' 
Relief  Act  {X  VII  of  1879),  s.  53— Discretion  of  Court. 
The  Special  Judge  under  the  Dekkhan  Agricul- 
turists' Relief  Act  (XVII  of  1879)  has  power  to 
review  an  ex  parte  order  made  by  him.  Ramchan- 
dra Narayan  Ktjlkarni  v.  Draupadi 

I.  li.  B.  20  Bom.  281 


-Beview  of  first  Court's  order 


— Dekkhan  Agriculturists''  Relief  Act  {X  VII  of  1879), 
ss.  53,  73,  and  74 — Civil  Procedure  Code,  1882, 
Application  of — District  Judge,  jurisdiction  of — 
Assistant  Judge,  jxirisdiction  of — Discretion  of  Court. 
An  Assistant  Judge  having  found  that  the  defend- 
ants in  a  suit  pending  before  him  were  not  agri- 
culturists, the  defendants  presented  a  petition  for 
review  of  that  finding,  and  in  review  the  Assistant 
Judge  came  to  a  contrary  conclusion.  Held,  that, 
as  s.  74  of  the  Dekkhan  Agriculturists'  Relief  Act 
(XVII  of  1879),  only  makes  the  Civil  Procedure 
Code  (Act  XIV  of  1882)  appUcable  to  suits  before  the 
Subordinate   Judge,    the    conduct   of  proceedings- 


22. 


Power  of  Special  Judge  to 


review  his  own  decree — Dekkhan  Agriculturists' 
Relief  Act  (XVII  of  1879),  ss.  53,  73,  and  74— Ap- 
plication of  Civil  Procedure  Code,  1882,  to  proceed- 
ings of  Special  Judge — Discretion  of  Court — Super- 
intendence of  High  Court — Civil  Procedure  Code, 
s.  622.  The  Special  Judge  appointed  under  the 
Dekkhan  Agriculturists' Relief  Act  (XVII  of  1879), 
(the  defendant  not  appearing)  reversed,  in  revision 
under  s.  53  of  that  Act,  the  decree  of  a  Subordinate 
Judge  and  passed  a  decree  for  the  plaintiff.  One  of 
the  defendants,  who,  it  appeared,  had  not  been 
served  with  notice  of  the  previous  application  for 
review,  subsequently  applied  to  the  Special  Judge 
to  review  his  decree,  and  that  apphcation  was  grant- 
ed on  the  ground  that  the  applicant  had  not  had 
notice  of  the  former  review.  On  this  subsequent  ■ 
review,  the  Special  Judge  discovered  that  he 
made  a  mistake  with  reference  to  the  date  of  certain 
documents,  and  that  this  mistake  had  led  him  to  a 
wrong  conclusion  upon  the  merits  of  the  case.  He 
consequently  reversed  his  former  order  and  dis- 
missed the  suit,  confirming  the  original  decree  of  j 
the  Subordinate  Judge.  The  plaintiff  then  applied  I 
to  the  High  Court  under  its  extraordinary  juris-  1 
diction  (s.  622  of  the  Civil  Procedure  Code,  Act 
XIV  of  1882).  Held,  that  in  granting  a  re-hearing 
the  Special  Judge  had  exercised  a  reasonable  dis- 
cretion with  which  the  High  Court  could  not  in- 
terfere in  its  extraordinary  jurisdiction.  The 
Civil  Procedure  Code  is  not  applicable  to  proceed- 
ings before  the  Special  Judge,  and  the  conduct  of 
such  proceedings  rests  within  his  discretion.  Bada- 
richarya V.  Ramchandra  Gopal  Savant,  I.  L.  R.  19 
Bom.  113,  approved.  Parsons,  J. — The  Special 
Judge  cannot,  under  the  Dekkhan  Agriculturists' 
Relief  Act,  review  his  decree  and  order  a  new  trial 
on  the  ground  of  discovery  of  fresh  evidence,  but  he 
has  discretional  power  to  reveiw  his  decree  in  order 
to  correct  a  mistake  into  which  he  has  fallen.  Ram- 
sing  V.  KiSANsiNGH        .     I.  Ij.  B.  19  Bom.  116 

23.  Bengal  Tenancy  Act  (VIII 

of  1885),  ss.  103,  143 — Rules  framed  under  s.  189 
of  the  Bengal  Tenancy  Act— Whether  proceedings 
under  s.  103  of  the  Bengal  Tenancy  Act  are  suits 
between  landlord  and  tenant — Code  of  Civil  Proce- 
dure (Act  XIV  of  1882).  Proceedings  under  s.  103 
of  the  Bengal  Tenancy  Act  are  suits  between  land- 
lord and  tenant  within  the  meaning  of  s.  143  by 
virtue  of  the  rules  framed  under  s.  189  of  that  Act ; 
therefore  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relating  to  review  of  judgment  are  applicable 
to  such  proceedings.  Achha  Mian  Chowdhby  v. 
DuRGA  Churn  Law        .    I.  L.  B.  25  Calc.  146 

2  C.  W.  N.  137 
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TLEVTEW—contd. 


2.  POWER  TO  REVIEW— concid. 


24. 


Power    to    grant    second 

xeview — Civil  Procedure  Code,  1859.  A  Court  has 
no  jurisdiction  to  grant  a  second  review  of  judg- 
ment on  the  application  of  the  same  party  under  the 
Code  of  Civil  Procedure,  1859.  Vexcama  Shetty 
V.  Pamoo  Shetty       .         .         .      5  Mad.  323 

First  review  not 


25. 


<ippealed  from  nor  shown  to  he  erroneous.  A  second 
review  of  judgment  was  refused  as  not  contemplated 
either  by  the  law  itself  or  the  Full  Bench  ruling  of 
12th  February  1866,  the  first  review  beiag  neither 
appealed  against  nor  shown  to  be  wrong.  Tara- 
NATH  Roy  v.  Raj  Buixub  Bht:>"je  7  W.  R.  464 

NAsmrDDiN"   Khax    v.    Ixdkoxarayax    Chow- 

DHBY    .     B.  L.  E.  Sup.  Vol.  367  :  5  W.  R.  93 

1  Ind.  Jut.  N.  S.  147 


26. 


Admission  of  review  after 


prior  order  rejecting  it — Act  VIII  of  1859, 
ss.  376,  377,  378,  and  380 — Order  rejecting  review. 
An  order  rejecting  a  review  is  not  conclusive,  and 
the  Court  ma\',  in  the  exercise  of  its  discretion, 
admit  a  review  even  after  a  prior  order  rejecting  it. 
Setok-Kabe,  J.,  diflFered.  XAsmroDiN  Khax  v. 
Indeosakayax  Chowdhry 

B.  L.  R.  Sup.  Vol.  367 
1  Ind.  Jur.  N.  S.  147  :  5  W  R.  93 

Kasheexath  Roy  r.  Luckheexaraix  Chatter- 
JEE W.R.  1864,91 

Fukheeboodeex  v.  Kalachaxd  Sikdab 

1  W.  R.  287 

Needoo    Moxee    Dossee    f.    Saroda    Moxee 

DOSSEE.  DOORGAXATH  ShOOR  V.  SOOKHMY  BiSWAS 

2  W.  R.  61,  62 

Rash  Beharee  Sixgh  v.  Kooxj  Beharee  Sixgh 
"W.  R.  1864  Mis.  31 

ASITDOODEEX  HyDER  V.    AbDOOL  KuBEEM 

6  W.  R.  110 


27. 


Second     application     for 


review — "  Final  " — Civil  Procedure  Code  (Act 
VIII  of  1859),  s.  378— Civil  Procedure  Code  (Act 
XIV  of  1882),  ss.  623,  629.  There  is  nothing  in 
the  Civil  Procedure  Code  (Act  XIV  of  1882)  which 
prevents  a  second  appUcation  for  a  review  being 
made  after  a  previous  appUcation  for  review  has 
been  made  and  rejected,  and  such  an  application 
can  therefore  be  entertained.  The  word  "  Final  " 
in  s.  629  of  Act  XIV  of  1882  bears  the  same  mean- 
ing, and  ought  to  have  the  same  construction  put 
«pon  it  as  was  put  upon  the  same  word  in  s.  378  of 
Act  VIII  of  1859  by  the  Full  Bench  in  Nasiruddin 
Khan  v.  Indronarayan  Chowdhry,  B.  L.  R.  Sup. 
Vol.  367.  GoBiXDA  Ram  Moxdal  v.  Bholaxath 
Bhatta         .         .         .     I.  L.  R,  15  Cale.  432 

3.  FORM  OF,  AND  PROCEDURE  ON,  APPLI- 
CATION. 


1.  — Form  of  application.  Appli- 
cations for  review  of  judgment  should  set  forth  con- 
cisely the  grounds  of  objection  to  the  decision  of 


REVIEW— co/UA 

3.     FORM    OF,    AND    PROCEDURE  ON,  AP 
PLICATION— concW. 

which  a  review  is  sought,  without  argument  or 
narrative,  and  such  grounds  should  be  numbered 
consecutively.  Mahadaji  Ramchaxdra  Mule  v. 
ViTHAL  Vishvaxath    ...       1  Bom.  185 

2.  To  what  Court  to  be  made 

— Review  of  judgment  of  Sudder  Court  rejecting 
special  appeal.  An  application  for  a  review,  on  the 
ground  of  the  discovery  of  new  evidence,  of  a  judg- 
ment of  the  late  Sudder  Court  rejecting  a  special 
appeal,  ought  not  to  be  made  to  the  High  Court,  but 
to  the  Court  of  original  jurisdiction.  Rao  Baxee- 
RAM  V.  Newaz  Bibee  .         .      8  "W.  R.  511 

3. Presentation      of 

application  to  munsarim  instead  of  Judge.     On  the 
26th  January  1889  an  appUcation  was  presented  to 
the  Munsarim  of  the   District  Judge's  Court  for 
review  of  a  judgment  passed  on  the  19th  December 
1888.     The  application  was  insufficiently  stamped, 
and    the  Munsarim  endorsed  on  it  "  stamp  insuffi- 
I    cient."     On    this   a   dispute   ensued     between   the 
I    pleader  for  the  applicant  and  the  Munsarim  as  to 
I    the  sufficiency  of  the  stamp.     On  the  2oth  April 
I    1889  the  deficiency  pointed  out  by  the  Munsarim 
was   made   good.     On   the   26th   May   the   Judge 
admitted  the  application,   on  the  applicant  pay- 
ing the  Court-fee  payable  on  an  application  pre- 
sented on  or  after  ninety  days  from  the  date  of  the 
decree.     Held,    that  the  appUcation  should  have 
been  presented  to  the  Judge,  and  not  to  the  Mun- 
sarim. Mux'RO  V.  Cawx'pore  Mtjxicipal  Board 

L  li.  R.  12  AIL  57 

4  Application  for  review  by 

minor— C»V«Z  Procedure  Code,  1859,  ss.  376,  377. 
An  infant  is  as  much  boimd  by  a  judgment  in  his 
own  action  as  if  of  full  age,  and  if  an  appUcation 
for  review  is  made  on  his  behalf,  it  must  be  subject 
to  the  conditions  of  the  376th  and  377th  sections 
of  the  Code  of  Civil  Procedure.  Modhoo  Soodux 
SrxGH  V   PRirHEE  BnxuB  Pattl  .  16  W.  R.  231 

5. Admission  of  review  with- 
out notice.  A  proceeding  admitting  a  review, 
without  notice  to  the  opposite  party,  as  required  by 
s.  378  of  the  Code  of  Civil  Procedure,  1859,  is  wholly 
vitiated  by  such  defect,  and  not  binding  on  that 
party.     Golaboo  v.  Ramdyal  Sixgh 

8  W.  R.  304 

6. Application  for  review — 

Copy  of  judgment,  decree,  or  order  sought  to  be  re- 
viewed-—Civil  Procedure  Code,  1882,  ss.  541  and 
625— Limitation  Act  (XV  of  1877),  s.  12.  It  is  not 
necessary  that  an  appUcation  for  review  of  judg- 
ment should  be  accompanied  by  a  copy  of  the 
decree,  order,  or  judgment  sought  to  be  reviewed- 
Wajid  Ali  Shah  v.  Nawal  Kishore 

I.  L.  R.  17  Aa  213 

4.  REVIEW  BY  JLT)GE  OTHER  THAN  JUDGE 
i  IN  ORIGINAL  CASE- 

L  Proper     Court     to     review 

i    judgment — Power  of  one  Judge  to  review  another's 

15  T  2 
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4.  REVIEW  BY  JUDGE  OTHER  THAN  JUDGE 
IN  ORIGINAL  CASE— contd. 

judgment.  As  a  general  rule,  the  Court  which  pro- 
nounces a  judgment  is  the  only  Court  that  can 
review  that  judgment.     Ram  Nath  v.  Gowhur 

2  H".  W.  230 


2. 


Hearing    of  application  by- 


different  Judge  -when  alloAvable — Delay. 
A  review  was  intended  to  be  a  consideration  of  the 
same  subject  by  the  same  Judge,  as  distinguished 
from  an  appeal,  which  is  a  hearing  before  another 
tribunal.  A  review  therefore  should  be  presented 
with  as  much  expedition  as  possible  with  a  view  to 
the  re-hearing  before  the  same  Judge.  The  excep- 
tions to  this  rule  are  allowable  only  ex  necessitate, 
that  is,  from  death  of  the  original  Judge  or  some 
unexpected  and  unavoidable  cause  which  prevents 
him  from  hearing  the  review.  The  causes  account- 
ing for  delay  in  applying  for  a  review  must,  to 
justify  the  grant  of  it,  be  of  grave  importance. 
MoHESHTJK  Singh  v.  Govebnment  of  India 

3  W.  R.  P.  C.  45  :  17  Moo.  I.  A.  283 

See    SuRUT    Soonduree    Debia    v.    Rajendur 
KisHORE  Roy  Chowdhry  .         9  W.  R.  125 

3.   Power  of  Judge  to  revie^w 

judgment  of  predecessor — Civil  Procedure 
Code,  1859,  s.  379.  The  law  makes  no  distinction 
between  the  power  of  a  Judge  who  originally  heard 
a  case,  and  subsequently  has  an  application  for 
review  before  him,  and  the  power  of  a  Judge  subse- 
quently succeeding  to  the  same  ofhce  who  has  such 
an  application  before  him,  and  is  not  barred  by  the 
circumstances  stated  in  s.  379,  Act  VIII  of  1859, 
from  considering  that  application.  Aman  Ali 
Chowdhry  v.  Kasim  Ali     .        .     6  W.  R.  316 

4.  Pow^er  to  review  judgment 

of  predecessor- — Ground  of  review.  A  lower 
Court  acts  without  jurisdiction  if  it  admits  a  review 
of  its  predecessor's  judgment,  unless  either  the 
party  apply  for  review  within  ninety  days  or  the 
Court  is  satisfied  that  there  is  just  and  reasonable 
cause  for  not  having  preferred  the  application  with- 
in the  limited  period.  Gossie  Doss  v.  Narain 
Doss         .         ,         .         .         "W.  R.  1864, 287 

PURMESSITREE     NaRAIN     SiNGH      V.     ROMEEZOOD- 

deen  Ahmed       ...         .5  W.  R.  226 


Sreenath 
Dossee 


Chowdhry      v. 


KRn■AT^OMOYE 

18  W.  R.  286 


5.  -  Exercise  of 

power.  A  Subordinate  Judge  has  the  power  under 
the  law  to  review  the  decision  of  his  predecessor, 
although  the  power  is  one  which  should  be  exercised 
very  sparingly.  Kangalee  Churn  Josh  v.  Dfr- 
srrNEE  Dossee  .         .         .      18  W.  R.  198 


6. 


Civil    Procedure 


Code,  1859,  ss.  376,  378 — Power  of  Judge  to  review 
judgment  of  his  predecessor.  A  Judge  has  no  power 
to  allow  a  review  of  his  predecessor's  judgment  on 
the  ground  that  he  comes  to  a  different  conclusion 
on  the  facts  of  the  case.  The  general  words  used  in 
ss.  376  and  378  of  Act  VIII  of  1859  are  controlled 


REVIEW— con  <d 

4.  REVIEW  BY  JUDGE  OTHER  THAN  JUDGE 
IN  ORIGINAL  CASE— contd. 

and  restricted  by  the  particular  words,  and  it  is  only 
the  discovery  of  new  evidence,  or  the  correction  of 
a  patent  and  indubitable  error  or  omission,  or  some 
other  particular  ground  of  the  like  description 
which  justifies  the  granting  of  a  review.  Roy 
Meghraj  v.  Beejoy  Gobind  Btjrral 

I.  L.  R.  1  Cale.  197  :  23  W.  R.  438 

See    In   the   matter  of   the   petition    of   Mathra 
Parshad  ....     I.  Ii.  R.  1  AU.  296- 

Banee  Madhub  Bose  v.   Kali  Churn  Singh 

Roy 24  W.  R.  387 

Muneeroodeen  v.  Kadir  Buksh 

24  W.  R.  410 

"WOLFUT  V.  NUSRUTOOLLAH        .         25  W.  R.  48- 

7^ Ground     for     re- 

vieiv— Civil  Procedure  Code,  1859,  ss.  376-378. 
Where  a  Judge  allowed  a  review  of  his  predecessor's 
judgment  on  the  sole  ground  that  it  appeared  to 
him  that  the  judgment  of  his  predecessor  had  done 
injustice  : — Held,  by  the  High  Court  (Morgan,  C.J., 
and  Innes,  J.),  that,  though  the  generahty  of  the 
terms  used  in  the  sections  of  the  Procedure  Code, 
Act  VIII  of  1859,' relating  to  review  of  judgment — 
viz.,  "  other  good  and  sufficient  reason  "  (s.  376), 
"  and  otherwise  requisite  for  the  ends  of  justice^ " 
(s.  378), — confers  a  wide  jurisdiction,  this  jurisdic- 
tion could  not  be  held  to  authorize  a  Judge  to  revise 
and  reverse  his  predecessor's  decree  on  the  ground 
above  mentioned.  If  the  review  is  asked  for  in 
reference  to  the  conclusions  of  fact  drawn  from  the 
evidence,  it  should  not  be  granted,  simply  upon  the 
same  evidence.  Peasut  H ossein  v.  Ahdoollah,  I, 
L.  P.  2  Calc.  131,  discussed.  Raman  v.  Kurnatha 
Tharakan         .         .         .     I.  L.  R.  2  Mad.  10 

8. Power  of  Judge   to  review 

case  after  transfer  to  his  file— Order  dismiss- 
ing suit.  A  Judge  cannot,  by  transferring  a  case 
to  his  own  file,  confer  on  himself  the  power  to 
review  an  order  of  dismissal  pronounced  by  a 
Principal  Sudder  Ameen.  Golam  Esha  v.  Hurrish 
Chunder  Mookerjee       .     W.  R.  1864  Mis.  29 

9. Case  transferred  to  another 

Court  on  abolition  of  original  Court-Civil 
Procedure  Code,  1882,  ss.  623,  624.  S.  624  of  the 
Code  of  Civil  Procedure  must  be  read  as  a  proviso 
to  s.  623.  Held,  therefore,  that,  when  a  Court  had 
been  abolished  and  its  business  transferred  to  a 
Court  presided  over  by  another  Judge,  such  Judge 
should  not  entertain  an  application  for  review  of 
judgment  except  in  the  case  provided  for  by  s.  624. 
Sabangapani  v.  Nabayanasami 

I.  Ij.  R.  8  Mad.  567 

10.  Application    presented    to 

original  Judge — Grant  of  application.  Notice 
of — Hearing  hy  successor — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  624.  An  application  for  review  of 
judgment,  upon  a  ground  other  than  those  men- 
tioned in  s.  624  of  the  Civil  Procedure  Code,  if 
presented  to  the  Judge  who  delivered  it,  and  who 
thereupon  directs  notice  to  be  given  to  the  oppo- 
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IN  ORIGINAL  CASE— contd. 
site  party,  may  be  heard  and  disposed 'of  by  his 
successor.     Pancham  v.  Jhinguri,  I.  L.  R.  4    All. 
278,  dissented  from.     Karoo  Sikgh  v.  Deo  Narain 
ScfOH  .   L  L.  R.  10  Calc.  80  :  13  C.  L.  R.  261 

11.  . Civil    Procedure 


Code  {Ad  XIV  of  1882),  s.  624— Execution-case 
struck  off  in  absence  of  decree-holder  and  without 
giving  him  notice  of  day  fiaed  for  hearing  it — Ground 
for  review  by  another  Judge — Praciice.  In  the 
absence  of  the  decree-holder  and  without  giving 
him  notice  of  the  day  fixed  for  the  hearing  of  the 
darkhast,  the  Subordinate  Judge  struck  off  an  exe- 
cution-proceeding. Held,  that,  under  s.  624  of  the 
■Civil  Procedure  Code,  an  appUcation  to  review  the 
order  could  not  be  heard  by  the  successor  of  the 
Judge  who  made  it.  Khema  Kancji  v.  Dhaxji 
Framji   .         .         .         .  I.  L.  R.  14  Bom.  101 


12. 


CivU    Procedure 


Code  {Ad  XIV  of  1882),  as.  624,  626  (c)— Civil  Pro- 
cedure Code  Amendment  Act  (VII  of  1888),  s.  59— 
Notice  of  hearing  review.  An  apphcation  for  review 
•of  judgment  upon  grounds  other  than  those  men- 
tioned in  s.  624  of  the  Code  of  Civil  Procedure  (as 
amended  by  Act  VII  of  1888),  if  presented  to  the 
Judge  who  delivered  it  and  who  has  thereupon 
directed  notice  to  be  given  to  the  opposite  party 
may  be  heard  and  disposed  of  bv  his  successor. 
<?ANTAT  V.  JivA>f    .         .    I.  L.  R.  16  Bom.  603 


13. 


Ciri7    Procedure 


Code,  1882,  s.  424 — Application  for  review  heard 
hy  successor  to  Judge  who  passed  the  decree.  When 
An  apphcation  for  review  is  presented  to  the  Judge 
who  made  the  decree,  and  he  thereupon  issues 
notice  to  the  other  side,  the  appUcation  is  "  made  " 
to  him  within  the  meaning  of  s,  624  of  the  Civil 
Procedure  Code,  and  may  be  heard  and  disposed  of 
t)y  his  successor  in  office.  Karoo  Singh  v.  Deo 
Narain  Singh,  I.  L.  R.  10  Calc.  80,  followed.  Fazel 
Biswas  v.  Jamadar  Sheik  I.  L.  R.  13  Calc.  231 


14. 


C»Vi7    Procedure 


Code,  1877,  ss.  623,  624 — To  whom  application  may 
be  made — Meaning  of  "  made."  The  term  "  made  " 
an  8.  624  of  the  Civil  Procedure  Code  does  not 
anean  "  presented,"  but  means  and  includes  the 
hearing  and  determination  of  the  application  for 
review  of  judgment.  Held,  therefore,  where  an 
apphcation  for  a  review  of  judgment  on  the  ground, 
not  of  the  discovery  of  new  and  important  matter 
■or  evidence  as  mentioned  in  s.  623  of  the  Civil  Pro- 
cedure Code,  or  of  a  clerical  error  apparent  on  the 
face  of  the  decree,  but  on  other  grounds,  was 
presented  to  the  District  Judge  who  delivered  the 
judgment,  and  such  Judge  was  transferred  before 
he  could  entertain  such  apphcation,  that  his  suc- 
■cessor  was  not  competent  to  entertain  it.  P.ix- 
•CHAM  V.  jHrs-GUBi     .         .     1.  Li.  R.  4  All.  278 


15. 


Civil  Procedure 


'Code  {Act  XIV  of  1882),  ss.   623  and   624—"  New 
■and  important  matter  " — Money   paid  into    Court 
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:    under  a  decree  to  abide  the  result  of  an  appeal  to  the 
t    Privy  Council  from  a  former  decree  on  which  it  is 
'■    based — Application    to    recover    the    money    on    the 
reversal  of  the  former  decree.     By  a  deed  of  sale, 
,    dated  9th  May  1858,  certain  lands  belonging  to  a 
minor  talukhdar  were  sold  by  his  mother  and  natural 
guardian  to  the  plaintiff's  father.     The  lands  were 
described  as  nakri  {i.e.,  held  free  of  assessment), 
and  the  sale-deed  provided  that  in  case  the  vendee 
were  at  any  future  time  compelled  to  pay  assess- 
ment to  Government  in  respect  of  the  nakri  lands 
I    the  vendor  would  recoup  the  vendee  for  a'hy   pay- 
I    ment  so   made.     In  1872  Government  for  the   first 
time  levied  assessment  on  the  nakri  lands.     In  1876 
the  plaintiff  filed  a  suit  against  the    talukhdar   to 
recover  t!ie  amount  of  assessment  paid  by  them  in 
respect  of  the   nakri   lands  for  the  years  1872 — 76. 
'    Tr.e    High    Court    passed  a    decree   in    plaintiffs' 
favour  in   ilarch    1883.     Against   this   decree  the 
taLikhdar  appealed  to  the  Privy  Council     In  April 
1883  the  plaintiffs  filed  a  second  suit  on  the  same 
cause  of  action    to  recover  from  the  talukhdar  the 
amoimt  of  assessment  levied  on   the   nakri    lands 
for  the  years  1877 — 82.     In  this  suit  a  decree    was 
passed  against  the  talukhdar  solely  on  the  strength 
of  the  High    Coiu-t's    decree    in    the    former    suit. 
In  execution  of  this  decree,  the  plaintiffs  attached 
the  talukhdar's  property.     Thereupon  the  talukhdar 
deposited    in   Court  the    amount  due  under    the 
decree,    and    apphed  to  the  Court  for  removal  of 
the    attachement,    and  for    stay    of    further    pro- 
ceedings   in    execution    pending   the   disposal     of 
his   appeal    to    the    Privy    Council  in  the  former 
suit.     This  application    was    granted.     In     March 
1887  the  Privy  CoimcU  decided  the  appeal  in  favour 
I    of  the  talukhdar,  and   reversed    the  High  Court's 
'   decree.     Thereupon  the    talukhdar  applied    for  a 
refund  of  the  money  he  had  deposited  in  Court. 
■    The     Court     suggested    that    his     proper  remedy 
was  by  an  application    for  review  of  the    decree 
in    the    second    suit.     The    talukhdar  accordingly 
presented   a    petition     of     review.     This   petition 
was  rejected  by  the  District  Judge,  on  the  ground 
that  he  had  no  jurisdiction  to  grant  a  review  of  his 
predecessor's  decision,  except  on  the  grounds  set 
forth  in   s.    624  of  the  Code  of  Civil  Procedure. 
Held,  that  the  District  Judge  had  jurisdiction  to 
entertain  the  apphcation  for  review.     The  decision 
of  the  Privy  Council,  reversing  the  decree  of  the 
High  Court  in  the  first  suit,  having  been  passed 
subsequently  to  the  decree  in  the  second  suit,  which 
depended  on  the  reversed  decree  of  the  High  Court, 
was    "  new    and    important    matter "    within    the 
meaning  of  ss.  623  and  624  of  the  Code  of  Civil  Pro- 
cedure.   Waghela     Raisas'GJI      Shtvsasgji     v. 
Maslxjdin      .         .         .     L  L.  R.  13  Bom,  330 


16. 


Code     of    Civil 


Procedure  {Act  XIV  of  1882),  ss.  623,  627— Practice. 
A  second  appeal  was  decided  on  the  1st  June  1888 
in  favour  of  the  respondent  by  two  Judges  of  the 
High  Court.  On  the  24th  July  1888  an  appUcation 
for  review  was  filed  with  the  Registrar.     Various 
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reasons  prevented  the  two  Judges  from  sitting  to- 
gether until  the  month  of  March  1889.  On  the  6th 
March  the  matter  came  up  before  them,  when  a  rule 
was  issued  calling  upon  the  other  side  to  show  cause 
why  a  review  of  judgment  should  not  be  granted, 
being  made  returnable  on  the  28th  March  1889. 
On  the  28th  March  one  of  the  two  Judges  had  left 
India  on  furlough,  and  the  rule  was  taken  up, 
heard,  and  made  absolute  by  the  other  sitting  alone. 
Held,  that  he  had  jurisdiction  to  hear  the  rule. 
AiTBHOY  Churk  Mohunt  V.  Shamont  Lochtjn 
MoHUKT  .         .         .    I.  L.  B.  16  Calc.  788 


17. 


Civil     Procedure 


Code,  s.  624 — Grant  of  application  for  review  hy 
successor  of  original  Judge.  An  application  for 
review  of  judgment  was  presented  on  other  grounds 
than  those  specified  in  s.  624  to  a  District  Munsif 
who  had  delivered  the  judgment,  and  he  thereupon 
ordered  the  decree  to  be  produced.  The  District 
Munsif  having  resigned,  his  successor  heard  and 
determined  the  application.  Held,  that  it  was  not 
competent  to  the  District  Munsif  who  had  not 
delivered  the  original  judgment  to  entertain  the 
application  for  review.  Cheru  Kurxjp  v.  Chertj 
Kanda  Kurtjp     .         .       I.  L.  K.  12  Mad.  509 

18.    N.-W.  P.  Rent  Act  (XII  of 

1881),  s.  185— Civil  Procedure  Code,  1882,  s.  623. 
S.  623  and  the  following  sections  of  the  Code  of 
Civil  Procedure  which  deal  with  reviews  of  judg- 
ments have  no  apphcation  to  suits  and  proceedings 
under  the  N.-W.  P.  Rent  Act,  1881.  Where  s.  185 
of  Act  XII  of  1881  applies,  it  is  only  in  cases  where 
there  is  no  right  of  appeal  that  a  review  can  be 
granted,  and  that  only  on  the  special  ground  pro- 
vided for  in  the  Act  itself.  Wazir  Singh  v. 
KiSHORi  Rawanji  .        I,  li.  R.  19  All.  522 

5.  GROUNDS   FOR  REVIEW. 
1.  Good  and  sufiB.cient  reason 


— Change  of  incumbent  of  office  of  Judge.  A  Court 
has  the  power,  for  any  reason  that  it  may  consider 
good  and  sufficient,  to  grant  a  review  of  its  judg- 
ment ;  and  if  the  application  is  made  within  ninety 
days,  the  Court's  estimate  of  those  reasons  cannot 
be  interfered  with  by  an  Appellate  Court.  The 
procedure  is  not  different  when  there  has  been  a 
change  (during  the  ninety  days)  of  office  incum- 
bents.   MoNTooRA  V.  Ablak  Roy  .  11  W.  R.  197 

2. Unfairness     of     decision — 

Power  to  admit  review.  When  once  a  Civil  Court 
has  passed  a  final  decision  between  the  parties,  it 
loses  jurisdiction  over  the  suit,  except  for  the  pur- 
poses of  executing  the  decree  ;  and  it  cannot  hold 
a  new  trial  of  the  same  unless,  for  some  reason 
within  the  Procedure  Act,  the  first  trial  appears  to 
have  been  unfair  between  the  two  parties.  Ltileet 
MoHt'N  Roy  Chowdhry  v.  Sowtra  Beebee 

10  W.  R.  42 

3. Correction  of  error  or  omis- 


sion—C?m7    Procedure  Code,    1859,    ss.    376-378. 
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5.  GROUNDS  FOR  REVIEW— conR 

Pinhey,  J. — A  review  may  be  admitted  on  any 
ground,  whether  urged  at  the  original  hearing  of 
the  appeal  or  not,  whenever  the  Court  considers 
that  it  is  necessary  to  correct  an  evident  error  or 
omission,  or  is  otherwise  requisite  for  the  ends  of 
justice  ;  following  Chintamoni  Pal  v.  Pyari  Mohun 
Mookerjee,  6  B.  L.  R.  126.  Kalxt  bin  Bhiwaji  v. 
ViSHRAM  Mawaji     .         .     I.  Xi.  R.  1  Bom.  543 

The    ground    of 


review  of  a  decree  must  have  been  existing  at  the 
time  of  the  decree,  s.  623  not  authorizing  a  review 
of  a  decree,  which  was  right  on  the  happening  of  a 
certain  event.  Kotaghiri  Venkata  Sttbbamma 
Rao  v.  Vellanki  Venkatabama  Rao 

I.  L.  R.  24  Mad.  1 
L.  R.  27  I.  A.  197 

5.  Error  in  law.     An  error  on    a 

point  of  law  is  a  ground  for  a  review  of  judgment. 
KoH  PoH  V.  Moijng  Tay      .     .     10  W.  R.  143 


6. 


Omission   to    try    material 


issue— ^c<  VIII  of  1859,  s.  376.  The  omission  of 
a  Court  to  take  into  consideration  a  material  issue 
is  a  sufficient  ground  to  admit  an  application  for 
review  of  judgment.  Bihari  Lax,  Nandi  v.  Trai- 
lakhomayi  Barmani 

3  B.  L.  R.  A.  C.  346  :  12  W.  R.  223 

HussuN  Ali  Chowdhry  v.  Nasirooddeen 

16  W.  R.  134 

Wise  v.  Huro  Lall  Giree    Gossain 

16  W.  R.  15a 


7. 


Civil    Procedure 


Code  {Act  X  of  1877),  s.  623 — Reasons  for  applying 
for  review — Error  in  fact  or  law.  A  Divisional 
Bench  of  the  High  Court,  sitting  as  a  Court  of  second 
appeal,  being  of  opinion  that  the  Court  of  first  appeal 
had  omitted  to  determine  a  certain  issue  of  fact, 
determined  such  issue  itself  and  decided  the  appeal 
in  accordance  with  its  determination  of  such  issue. 
An  application  for  review  of  judgment  was  made 
on  two  grounds,  viz.,  (i)  that  the  Bench  was  wrong 
in  thinking  that  such  issue  had  not  been  deter- 
mined by  the  Court  of  first  appeal ;  and  (ii)  that 
the  Bench  sitting  as  a  Court  of  second  appeal,  was 
not  empowered  to  determine  an  issue  of  fact  which 
the  Court  of  first  appeal  had  omitted  to  determine, 
but  should  have  referred  such  issue  to  that  Court 
for  determination  under  s.  566  of  the  Civil  Proce- 
dure Code.  Held,  that,  looking  to  the  provisions 
of  that  Code  relating  to  review  of  judgment,  such, 
application  ought  not  to  be  allowed  on  the  grounds 
mentioned,  which  virtually  disclosed  reasons  for 
appeal  from  the  judgment.  Shed  Rat  an  v.  Lapptj 
Kttar      .         .        ^         .  I.  Ij.  R.  5  All.  14 

8.  Omission  to     decide  issue.. 

The  absence  of  a  formal  finding  on  an  issue  tried 
and  decided  by  a  Court  of  first  instance  is  not  an 
error  calling  for  review  of  judgment  in  the  High 
Court.    Sabapathi  v.  Subraya 

I.  Ii.  R.  2  Mad.  58 
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9.  — ■ Omission  to  consider  effect 

of  documentaiT  evidence — Civil  Procedvre 
Code,  1859,  ss.  37.6-378.  Where  a  Judge  has,  in 
deciding  a  case,  omitted  to  consider  the  effect  of 
important  documentary  evidence  filed  with  the 
plaint  which  was  not  taken  issue  upon,  and  which 
materially  affects  the  merits  of  the  case,  he  is  com- 
petent, under  ss.  376  to  378  of  Act  VIII  of  1859, 
to  grant  a  review  and  re-hear  the  case.  Mahadeva 
Rayar  v.  Sappani       .  I.  L.  R- 1  Mad.  896 


10. 


Erroneous  decision  on  im- 


material point.  Held,  that,  when  an  issue  which 
decides  the  case  on  the  merits  has  been  foimd  in 
favour  of  either  party,  a  review  of  judgment  will 
not  be  granted  merely  because  there  has  been  an 
erroneous  decision  on  a  point  affecting  an  issue 
which,  in  consequence  of  the  finding,  has  become 
immaterial     Rakttb  Doss  v.  Sooeaj  Mull 

Bourke  O.  C.  131 

11. Summarily  discrediting  do- 


ctimentary  evidence  "without  inspection — 
Beport  of  Commissioner  to  make  local  inquiry.  An 
application  for  a  review  of  judgment  was  made  to  a 
Court  of  appeal  on  the  ground  that  certain  very 
material  documents  on  which  the  Court  of  first 
instance  had  relied  had  been  summarily  discredited 
without  being  inspected  by  the  Court  of  appeal, 
and  that  the  Court  of  appeal  had  erred  in  declaring 
the  report  of  a  Commissioner  appointed  by  the 
Court  of  first  instance  for  the  purpose  of  making  a 
local  inquiry  to  be  unworthy  of  reb'ance,  because  he 
was  a  mohurrir  of  the  Court  of  first  instance.  Held, 
that,  in  granting  the  review  applied  for,  the  lower 
Appellate  Court  had  not  exceeded  the  discretion 
vested  in  it  by  law.     Abdul  Rahim  r.  Racha  Rai 

I.  L.  B.  1  All.  363 


12. 


It  may  be  com- 


petent to  a  Judge  to  entertain  an  application  for 
a  review,  although  such  application  contains  no 
distinct  allegation  of  an  error  in  law  in  the  orders 
sought  to  be  reviewed  nor  any  suggestion  of  the 
discovery  of  new  evidence.  In  the  matter  of  the 
petition  of  Abdooixah.  Reasut  Hossein  v. 
Abdoollah 

I.  L.  E.  2  Calc.  131 :  L.  R.  3  I.  A.  221 


13. 


Omission  to  examine  wit- 


ness— Objection  not  taken  on  appeal.  That  the 
lower  Court  should  have  improperly  neglected  to 
examine  a  witness  is  not  a  ground  for  a  review  of 
judgment,  if  the  objection  was  not  taken  when  the 
case  was  heard  by  the  Court  in  regular  appeaL 
MXTSSHAD   BiBEE   V-    LrCHMEEPUT  SrSGH 

9  W.  R.  129 

14.  Error    in    not    remanding 

case.  The  fact  that  the  High  Court  ought  to  have 
remanded  the  case  on  the  ground  that  the  Judge 
had  wrongly  decided  a  point  of  law  is  no  ground  for 
review.  PKOSXXNjfONATH  Dutt  v.  Judoonath 
Path. 9  W.  R.  589 

15. Further    consideration  of 

evidence — Probability  of  different   conclusion.     It 


REVIEW— conW. 

5.  GROUNDS  FOR  REVIEW— con<<i. 

is  not  a  proper  ground  for  granting  a  review  of 
judgment  that  a  Judge,  by  going  through  the  evid- 
ence a  second  time,  might  arrive  at  a  different  con- 
clusion.     ChTJNDEB     ChITBN    AuOGBODAyY   I'.    Loo- 

DU>fRAM  Deb     .         .         .         .     25  W.  R.  324 

16. Opportunity    to     re-argue 

case — Chance  of  altering  decision.  A  review  cannot 
be  given  merely  for  the  purpose  of  allowing  the 
parties  to  re-argue  the  case  upon  the  evidence,  upon 
the  chance  of  eventually  throwing  doubt  upon  the 
decision  already  passed.  Koleemoodeex  MTJ>'Dinj 
V.  Heerttn  Mundct,      .         .  24  W.  R.  186 


17. 


-  Error     in     decision — Addi- 
Where  a  Subordinate   Judge  ad- 


tional  evidence. 
mitted  a  review  on  the  representation  of  plaintiff 
that  he  (the  Judge)  had  made  a  mistake  as  to  the 
subject  of  a  certain  dagh  in  a  Government  hala- 
badee  chitta,  the  apphcant  filing  with  his  petition 
for  review  another  chitta  and  other  evidence  for 
the  purpose  of  convincing  the  Court  that  it  had 
made  an  error : — Held,  that  an  error  of  this  kind 
was  sufficient  to  found  the  jurisdiction  of  the  Court 
to  entertain  the  review.  GuNESH  Ram  Sukmah  v. 
Rohixee  Dassee       .         .         .     14  W.  R.  236 

18.  Erroneous  refusal  to  admit 

additional  evidence.  Where  a  Judge  on  appeal 
declined  to  admit  additional  evidence,  on  the 
ground  that  the  application  should  have  been  made 
to  the  lower  Court . — Held,  that  it  was  a  ground  for 
applying  for  a  review  of  his  order  pointing  out  his 
mistake.     Ram  Laix  v.  RrxG  Lall  .  17  W.  R.  47 

19.  ■ Decision  of  special  appeal 


on  ground  not  taken  in  lower  Courts — Be- 
view  of  special  appeal.  It  is  not  a  sufficient  ground 
for  a  review  of  judgment  passed  on  special  appeal 
that  the  point  which  was  then  raised,  and  on  which 
the  Court's  decision  was  based,  was  one  not  raised 
in  either  of  the  Lower  Courts,  and  especially,  as  in 
this  case,  where  the  question  was  pointedly  raised 
in  the  special  appeal  and  the  respondent  had  ample 
time  to  prepare  himself  to  meet  the  statement 
therein.     Cowell  v.  Mohadev  Muxdtil 

17  W.  R.  182 

20.  Necessity  of  review  for  ends 

of  justice — Omission  to  raise  issue.  A  case  hav- 
ing been  remanded  for  the  trial  of  an  issue  under 
the  specific  provisions  of  cl.  1,  s.  4,  Bengal  Regula- 
tion XI  of  1825,  an  application  for  review  was  made 
on  the  ground  that  it  was  requisite  for  the  ends  of 
justice  to  remand  the  case  upon  an  issue  under  cL  2, 
which,  it  was  alleged,  was  the  issue  to  which 
the  applicant  had  directed  all  his  evidence.  Held, 
that  as  the  correctness  of  this  allegation  could  not 
be  ascertained  without  going  through  the  record 
again,  the  application  could  not  be  granted  for  to 
grant  it  would,  in  fact,  be  to  grant  a  second  special 
appeal,  which  is  not  the  object  of  a  review.  Jtro- 
(jOBrNDHOo  BosE  V  WisB     .         .    12  W.  R.  409 

21.  — Later  Privy  Council  deci- 
sion— Facts  not  fully  placed  before  Court.  A  review 
cannot  be  granted  on  the  ground  that  if  the  facta 
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had  been  better  or  more  fully  placed  before  the 
Court,  the  judgment  would  have  been  difEerent, 
or  even  on  the  ground  of  a  subsequent  decision  of  a 
question  of  law  by  the  Privy  Council  in  another 
suit  where  there  has  been  no  discovery  of  new  evid- 
ence such  as  is  contemplated  in  s.  376  of  Act  VIII 
of  1859.  Jadtjb  Ram  Deb  v.  Ram  Lochtjn  Mud- 
duck       19  W.  R.  189 

22.  Subsequent      Full     Bench 

ruling.  A  lower  Court  admitted  a  review  of  judg- 
ment on  the  ground  that  the  decision  of  a  Divi- 
sional  Bench  of  the  High  Court  which  it  had  follow- 
ed in  that  judgment  had  subsequently  been  over- 
ruled by  the  Full  Bench.  Held,  that  the  lowet 
Court  was  not  authorized  to  admit  a  review  of  judg- 
ment on  such  ground.     Amrit  Lal  v.  Madho   Das 

I.  L.  R.  6  All  292 


RE  VIE  W— core  W. 


23. 


New  contrary  ruling — Civil 


Procedure  Code,  1882,  s.  623.  Although  the  dis- 
covery of  a  new  ruling  may  not  entitle  a  party  to 
a  review  of  judgment,  yet  when  a  Court  is  satisfied 
that  its  judgment  has  proceeded  upon  an  erro- 
neous view  of  the  law,  the  provisions  of  s.  623  of 
the  Code  of  Civil  Procedure  allow  a  review  of  judg- 
ment.    Vellaya  v.  Jaganatha 

I.  L.  R.  7  Mad.  307 


24. 


Different  decisions  of  Divi- 
That  one  Division  Bench  of    the. 


sion  Benches 

High  Court  has  decided  a  point  at  variance  with 
the  decision  of  another  Division  Bench  is  no  reason 
for     granting    a    review    of    judgment.     Nobeen 

KiSHEN  MOOKERJEE  V.   ShIB   PeRSHAD   PaTTUCK 

9  W.  R.  161 

Ferqusson  v.     Government.  Government  v. 
Fergusson  .    .    .    .    .9  W.  R.  158 


25. 


Production  of  authority  on 


law  not  before  produced — Civil  Procedure 
Code,  1859,  s.  376 — Error  in  law.  The  production 
of  an  authority  which  was  not  brought  to  the  notice 
of  the  Judge  at  the  first  hearing,  and  which  lays 
down  a  view  of  the  law  contrary  to  that  taken  by 
the  Judge,  is  not  a  sufficient  ground  for  granting  a 
review.     Ellem  v.  Basheer 

I.  L.  R.  1  Calc.  184  :  24  W.  R.  382 


26. 


Errors   of    law — Law,  '3/i.s- 


taken  view  of — Civil  Procedure  Code  (Act  XIV 
of  1882),  s.  623.  A  review  of  judgment  may  be 
granted  (if  it  is  necessary  for  the  ends  of  justice 
that  the  judgment  .should  be  reviewed)  where  there 
is  an  error  of  law  on  the  face  of  the  judgment,  or 
where  the  decision  of  the  Court  has  proceeded  upon 
a  mistaken  view  of  the  law.  Rewa  Mahton  v.  Ram 
Kishen  Sing,  I.  L.  R.  14  Calc.  18  :  L.  R.  13  f I.  A. 
106,  referred  to.  In  this  case,  without  deciding 
whether  there  was  or  not  any  error  in  law,  the  appli- 
cation for  review  of  judgment  was  refused  on  the 
ground  that  it  did  not  appear  there  was  any  danger 
of  its  causing  a  miscarriage  of  justice.  In  the  matter 
of  the  petition  of  Sharup  Chand  Mala.  Sharup 
Chand  Mala  v.  Pat  Dassee 

I.  L.  B.  14  Calc.  627 


27. 


5.  GROUNDS  FOR  REVIEW— ccmfd. 

—  Subsequent  publication  of 


report  of  case — Case  not  brought  forward  at  hear- 
ing. \Vhere  a.  review  of  judgment  was  applied  for 
on  the  ground  of  the  subsequent  pubhcation  of 
the  report  of  a  High  Court  decision  on  a  point  of 
law  which  governed  the  ease,  but  which  had  not  been 
urged  at  the  previous  hearing,  it  was  considered 
that  the  applicant  was  not  to  blame  for  his  omission 
to  bring  the  decision  to  the  notice  of  the  Court  at 
the  first  hearing,  and  the  application  for  review  of 
judgment  was  granted.     Achuta  v.  Mamma vu 

I.  li.  R.  10  Mad.  357 


28. 


Any     other    suflBcient 


reason" — Civil  Procedure  Code,  1882,  s.  623 — Power 
to  grant  review.  S.  623  gives  a  more  extensive  right 
of  review  than  existed  in  England,  where  a  review 
could  only  be  obtained  by  showing  that  there  was 
apparent  on  the  record  error  in  law,  or  that  new 
and  relevant  matter  had  been  discovered  after  the 
judgment  which  could  not  possibly  have  been  used 
when  the  judgment  was  given,  or  that  judgment 
was  obtained  by  fraud.  The  words  "  or  for  any 
other  sufficient  reason  "  mean  that  the  reason  must 
be  one  sufficient  to  the  Court  or  Judge  to  whom  the 
application  for  review  is  made,  and  they  cannot  be 
held  to  be  limited  to  the  discovery  of  new  and 
important  matter  or  evidence  or  the  occurring  of  a 
mistake  or  error  apparent  on  the  record.  Whether 
or  not  there  is  in  such  cases  "  any  other  sufficient 
reason  "  may  depend  on  a  question  of  law  or  a 
question  of  fact,  or  a  mixed  question  of  law  and 
fact.  Reasat  Hosein  v.  Hadjee  Abdullah,  I.  L.  R. 
2  Calc.  131,  referred  to.  In  cases  where  a  stay  of 
execution  or  an  injunction  is  granted  on  an  ex  parte 
application,  liberty  to  apply  to  the  Judge  to  vary 
or  set  aside  his  order  must  be  implied,  if  not  ex- 
pressed. Fritz  V  Hobson,  L.  R.  14  Ch.  Div.  542, 
referred  to.  On  the  29th  July  1886  an  application 
was  made  by  a  party  against  whom  the  High  Court, 
on  second  appeal,  had  passed  a  decree  dated  the 
18th  March  1816,  for  review  of  judgment.  On  the 
28th  August  the  applicant  made  a  further  applica- 
tion that  execution  of  the  decree  might  be  stayed 
pending  the  determination  of  the  application  for 
review,  and  an  order  was  passed  ex  parte  granting 
this  application.  Sub.sequently  the  opposite  party 
applied  under  s.  623  of  the  Civil  Procedure  Code  for 
a  review  of  the  ex  parte  order  on  the  grounds  (i) 
that  the  Court  had  no  jurisdiction  to  make  it,  and 
(ii)  that  the  application  of  the  29th  July  was 
beyond  time,  and  therefore  there  could  be  no 
review  of  judgment,  and  no  order  for  stay  of  execu- 
tion pending  such  review.  Held,  that  the  Court 
had  power,  under  s.  623  of  the  Code,  to  review 
the  ex  parte  order  of  the  28th  August,  and  that 
such  order  had  been  made  without  jurisdiction 
and  ought  to  be  reviewed.  Held,  that,  having 
regard  to  the  circumstances  that  the  order  of  the 
28th  August  was  made  without  jurisdiction,  and 
upon  an  ex  parte  application,  of  which  the  opposite 
party  had  no  notice,  and  interfered  perhaps 
indefinitely  with  his  right  to  obtain  the  money 
I    in  Court  under   the  final   and  unappealable  decree 
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in  his  favour,  as  to  which  no  application  for 
review  had  been  granted,  and  that  the  application 
f  r  review  of  judgment  was  made  after  the  statu- 
y  period  of  ninety  days  had  expired,  and  con- 
ned no  explanation  of  the  delay  suflScient  reason 
f  jr  reviewing  the  order  of  the  28th  August  had  been 
shown.    AmR  Hasax  v.  Ahmad  Au 

I.  L.  R.  9  AU.  36 


29. 


Cirnl  Procedure 


Code,  8.  623 — Omission  to  serve  riotice  of  hearing  of 
appeal  on  applicant — Practice — Notice  to  show  cause 
— Right  to  begin.  An  appeal  which  was  referred  to 
the  Full  Bench  for  disposal  was  heard  and  deter- 
mined by  the  Full  Bench,  and  judgment  given  in 
favour  of  the  appellant  in  the  absence  of  the  res- 
pondent. Subsequently  the  respondent  applied  for 
a  review  of  judgment,  and  proved  that  his  absence 
at  the  hearing  before  the  Full  Bench  was  due  to  a 
mistake  which  had  been  made  in  not  serving  him 
with  notice  of  the  reference.  Held,  by  the  Full 
Bench,  that  under  the  circumstances  the  applicant's 
absence  at  the  hearing  came  within  the  words  "  any 
other  sufficient  reason  "  in  s.  623  of  the  Civil  Pro- 
cedure Code,  and  the  review  should  be  granted  and 
the  appeal  re-heard.  Upon  the  hearing  of  an  ap- 
pUcation  for  review  of  judgment,  upon  which  an 
order  has  been  passed  directing  the  opposite  party 
to  show  cause  why  the  application  should  not  be 
granted,  counsel  for  the  opposite  party  should 
begin.     Ghansham  Sixg  v.  Lal  Srs'G 

I.  L.  E.  9  All.  61 

30. Question  of  general  com- 
mercial importance — Special  ground.  Where 
the  point  sought  to  be  raised  in  review  had  not  been 
raised  or  argued  by  either  party,  but  was  first  taken 
by  the  Court  itself  in  giWng  its  opinion  upon  the 
case  referred  to  it,  the  Court  granted  a  review,  ob- 
serving as  follows  :  "  The  question  arising  in  this 
oase  is  not  a  question  merely  between  two  parties, 
but  is  one  of  great  general  commercial  importance, 
and  imder  the  circumstances,  and  on  the  very 
special  grounds  I  have  mentioned,  we  think  that 
the  review  ouglit  to  be  granted."  StTLLEMAN 
HirssEiN  V.  New  Oriextal  Bas-k  Corpoka- 
Tiox              .         .         .      I.  L.  B.  15  Bom.  267 

31. Application      for      review 

of  an  order  contrary  to  law — Attachment 
of  person  in  execution  of  decree — Liability  of  viarried 
vooman — Waiver.  R,  as  surety  for  her  husband, 
joined  with  him  in  executing  a  bond  for  R90.  In 
a  suit  brought  upon  the  bond,  a  decree  was  passed 
against  both.  R  was  arrested  in  execution  of  the 
decree,  and  brought  before  the  Court.  She  was 
then  asked  if  she  desired  to  apply  to  be  declared  an 
insolvent  under  the  insolvency  sections  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882),  but  not  doing  so 
«he  was  committed  to  jaiL  Subsequently,  how- 
ever, she  apphed  to  be  declared  an  insolvent,  but 
her  application  was  rejected.  She  then  claimed  to 
be  released  on  the  ground  of  her  coverture.  The 
Judge  rejected  her  application  as  being  too  late. 
On  reference  to  the  H^h  Court : — Held,  that  her 
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application  for  release  was  virtually  an  application 
for  review  of  the  order  for  her  imprisonment,  on 
the  ground  that  it  was  contrary  to  law  ;  that  her 
mere  omission  to  take  the  objection  at  the  time  of 
her  arrest  could  not  be  regarded  as  a  waiver  of  her 
right  of  exemption  from  arrest ;  and  having  regard 
to  the  nature  of  the  right  claimed,  it  was  one  which 
the  Court  could  not  properly  decline  to  consider  on 
review,  however  late  the  application  might  have 
been.     In  re  the  petition  of  Radhi 

I.  li.  B.  12  Bom.  228 

32.  Erroneous    application    of 


s.  575,  Civil  Procedure  Code — Civil  Proce- 
dure Code,  s.  623.  One  of  the  cases  to  which  s.  575 
of  the  Code  does  not  apply  is  where  a  preliminary 
objection  being  taken  to  the  hearing  of  a  first 
appeal  before  the  High  Court  on  the  ground  that 
the  appeal  is  time-barred,  the  Judges  of  the  Divi- 
sion Bench  differ  in  opinion  as  to  whether  the  appel- 
lant has  shown  sufficient  cause,  within  the  meaning 
of  s.  5  of  the  Limitation  Act  (XV  of  1877),  for  not 
presenting  the  appeal  within  the  prescribed  period. 
The  decision  of  such  a  preliminary  objection  is  not 
a  "  hearing  "  of  the  appeal,  but  precedes  the  hear- 
ing or  determines  that  there  is  no  appeal  which  the 
Court  can  hear  or  decide.  Where  such  a  prelimi- 
nary objection  is  allowed,  it  cannot  be  said  that 
the  Court  which,  by  reason  of  the  Limitation  Act, 
has  no  jurisdict  on  to  hear  the  appeal,  should 
nevertheless  "  affirm  "  the  decree  of  the  Court 
below.  In  the  case  of  such  a  preliminary  objection 
and  such  a  difference  of  opinion  (the  Bench  being 
equally  divided,  the  opinion  of  the  senior  Judge 
should,  under  s.  27  of  the  Letters  Patent,  prevail. 
Appaji  Bhivrav  v.  Shevlall  Khubchand,  I.  L.  R. 
3  Bom.  204,  and  Gridhariji  Maharaj  Tikait  v. 
Purushotum  Gossami,  I.  L.  R.  10  Calc.  814,  distin- 
guished. Where,  in  such  a  case  the  provisions  of 
the  second  paragraph  of  s.  575  of  the  Code  were 
erroneously  applied,  and  the  judgment  of  the 
junior  Judge,  holding  that  the  appeal  should  be 
dismissed  as  time-barred,  prevailed,  and  the  Court, 
on  appeal  under  s.  10  of  the  Letters  Patent,  affirmed 
such  judgment : — Held,  that,  under  the  circum- 
stances, there  was  a  mistake  or  error  apparent  on 
the  face  of  the  record,  and  that  there  was  sufficient 
cause  for  granting  a  review  of  the  Court's  decree 
under  s.  623  of  the  Code.  HrSAixi  Begam  p. 
Collector  of  Muzaffarxagar 

I.  Ii.  B.  11  All.  176 


33. 


Production  of  new    docu- 


ment. The  objection  to  the  admission  of  a  review 
of  judgment  on  the  strength  of  a  new  document 
was  not  allowed  to  prevail  in  a  case  where  the  so- 
called  new  document  was  not  the  sole  reason  for  the 
admission  of  the  review.  HuRO  GoBrs^D  Pal  v. 
HuRO  SooKDAREE  Chowdhraix  .    18  W.  E.  316 

34. Beversal     of     decree     on 

which,  decision  was  based.  ^Vhere  claims  for 
rent  were  decreed  by  a  Deputy  Collector  on  the 
basis  of  a  decree  for  a  kabuliat,  which  latter  decree 
was  subsequently  set  aside,  the  proper  remedy  was 
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an  application  to  the  Deputy  Collector  for  a  review 
of  his  decision.  Mooraree  Moobajim  v.  Mahomed 
Akmal 22  W.  R.  161 


35. 


Discovery  of  new  evidence 


— Grounds  for  admission  of  review  in  special  appeal. 
The  High  Court  has  no  authority  to  admit  a  review 
of  a  judgment  passed  in  special  appeal  merely  on 
the  ground  that  new  evidence  to  prove  a  fact  has 
been  discovered.  Bhyrtjb  Nath  Tye  v.  Kaxly 
Chtjnder  Chowdhry        .         ,        16  "W.  E.  112 

Ex  parte  Bashiyagarulu  Nayadu  1  Mad.  254 

Jackammal  v.  Palneappa  Chetty  5  Mad.  464 

PANCHAJSTAIt    MOOKERJEE   V.    RaDHA   NaTH   MoO- 

kerjee  .         '.         .  .     4  B.  L.  R.  A.  C.  213 


36. 


Special      Judge, 


power  of,  to  review  his  own  order  on  ground  of  dis- 
covery of  fresh  evidence — Dekkhan  Agriculturists^ 
Relief  Act,  s.  53.  The  Code  of  Civil  Procedure  is 
not  applicable  to  proceedings  before  the  Special 
Judge  under  the  Dekkhan  Agriculturists'  ReHef  Act 
(XVII  of  1879).  The  Special  Judge  has  therefore 
no  jurisdiction  to  grant  a  review  of  a  decree  or 
order  once  made  by  him  on  the  ground  of  the  dis- 
covery of  new  evidence.     Babaji  v.  Babaji 

I.  L.  R.  15  Bom.  650 

37. Discovery  of  fresh  evidence 

— Evidence  showing  want  of  jurisdiction — Ground  of 
review.  As  a  general  rule,  the  discovery  of  new 
evidence  is  not  a  ground  for  the  admission  of 
review  of  a  judgment  passed  in  special  appeal. 
Qucere  :  Whether  this  is  so  when  such  new  evidence 
might  affect  the  jurisdiction  of  the  Court  which 
tried  the  case.  \A'hen  new  evidence  is  discovered, 
the  proper  course  for  the  appellant  to  adopt  is  to 
ask  leave  to  withdraw  his  special  appeal,  and  to 
apply  to  the  lower  Court  for  a  review  of  its  judg- 
ment. Nanabhai  Vallabhdas  v.  Naihabhai 
Haribhai        ...  .         .     9  Bom.  89 

PAJTDrRANG    SaDASHIV   V.    MoBO    VaSUDEV 

6  Bom.  A.  C.  68 


38. 


Proof  that  evid- 


ence was  not  before  available.  Before  a  review  can 
be  granted  upon  the  ground  of  the  discovery  of 
new  matter,  it  must  be  stated  in  the  petition  and 
proved  that  the  new  matter  was  not  within  the 
applicant's  knowledge,  or  could  not  be  adduced  at 
the  time  when  the  decree  was  passed.  Dwarka- 
NATH  Chowdhry  v.  Kishenlall  Chowdhry- 

Marsh.  553 :  2  Hay  650 

Radhey  Koonwer  v.  Ajoodhya  Pandey. 

3  Agra  69 

Nubo    Kishore    Biswas    v.    Jadub    Chunder 
Sircar 20  W.  R.  426 


39. 


Act      VIII     of 


1859,  s.  376 — Proof  of  alleged  ground  of  review.  A 
review  of  judgment  under  s.  376  of  Act  VIII  of 
1859,  on  the  ground  of  di.scovery  of  new  evidence 
not  within  the  apphcant's  knowledge  at  the  hearing 
of  the  case,  should  not  be  admitted  without  proof 
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of  the  truth  of  the  ground  alleged.     Umrao  Thakur 
V.  Gakxtl  Mundal 

8  B.  L.  R.  Ap.  34 :  16  W.  R.  7 

Nolita  Mohan  Roy  Chowdhry  v.   Dinonath 

Mookerjee         .         .        13  B.  L  R.  427  note 

Khelut  Chunder  Ghose  v.  Prankisto  Ghose 
11  B.  L.  R,  428  note  :  12  W.  R.  461 

Naffar  Chand  Pal  Chowdhry  v.  Sandes 

8  B.  L.  R.  Ap.  35  note  :  10  W.  R.  432 

Ramdhan  Chuckerbutty  v.  Jainarayan  Panja 
8  B.  L.  R.  A  p.  36  note  :  12  W.  R.  536 

Sitanath  Ghose  v.  Shamashundari  Dasi 

8  B.  L.  R.  Ap.  37  note  :  14  W.  R.  26 

NXJDARCHAND    BhOOYA   V.    ReEDOY   MuNDUL 

11  B.  L.  R.  424  note  :  17  W.  R.  458 
Shumsheir  Ali  Khan  v.  Ram  Chunder  Goopto 

2  W.  R.  174 

Otherwise     the     application     will     be     refused. 

Rakub  Doss  v.  Sooraj  Mull  .  Bourke  O.  C.  131 

Jhubhoo  Sahoo  v.  Jusoda  Koer 

17  W.  R.  230 

Amritrav  p.  Kokdi  v.  Manaji  J.  Jagtap 

3Bom.  A.C.  4,9 

Brojendro  Coomar  Roy  Chowdhry  v.  Wise 

19  W.  E.  130 

NissA  BiBEE  v.   Abdoor  Ruhman 

18  W.  R.  413 


40. 


Civil  Procedure 


Code,  1859,  s.  376.  During  the  pendency  of  a  suit 
for  rent  a  plaintiff  applied  for  postponement  on  the 
ground  that  he  was  unable  to  obtain  a  copy  of  a 
document  which  he  had  apphed  for  from  the  CoUec- 
torate.  The  Munsif  refused  postponement  and 
gave  him  a  modified  decree.  The  plaintiff  subse- 
quently obtained  a  review  of  judgment  and  a  decree 
in  full.  The  Judge  on  appeal  decided  that  the 
Munsif  was  wrong  in  admitting  the  review,  because 
the  plaintiff  had  not  mentioned  that  he  was  pre- 
viously unacquainted  with  the  existence  of  the 
document.  Held,  that  the  review  was  properly 
admitted  under  Act  VIII  of  1859,  s.  376.  GooR 
Dyal  Roy  v.  Deka  Noonya    .     22  W.  R.  446 

41.  Nature  of  evid- 
ence— Civil  Procedure  Code,  1859,  s.  376.  The 
new  evidence  referred  to  in  s.  376,  Act  VIII  of  1859, 
is  evidence  that  would  probably  alter  the  decision 
of  the  Conrt.  The  affidavit  on  which  an  applica- 
tion for  review  is  grounded  must  state  what  the 
new  evidence  to  be  rehed  on  is  :  in  such  an  affidavit 
no  reUance  can  be  placed  on  a  statement  of  belief 
of  good  defence  on  the  merits,  but  the  facts  to  be 
rehed  on  as  such  must  be  set  out.  Dhunsook 
Dass  v.  Hurry  Baboo      .      Bourke  O.  C.  116 


42. 


Fresh    evidence 


Nature  of,  requisite  for  review.  Where  new  evid- 
ence is  adduced  in  an  application  for  review,  it  need 
not  be,  per  se,  sufficient  to  show  that  the   previous 
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decision  is  wrong  or  such  as  to  cause  an  over- 
mastering balance  of  evidence.  If  there  is  suffi- 
cient ground  for  receiving  the  new  evidence,  the 
case  is  to  be  heard  as  if  it  were  being  originally 
heard  with  the  materials  then  before  the  Court. 
Sahebjak  Bibee  v.  Supdub  Au   22  W.  E.  288 


43. 


Civil    Procedure 


Code,  1882,  s.  623 — Review  of  jtidgmerU  on  second 
ajypeal — Alleged  discovery  of  new  and  important  docu- 
mentary evidence — Ground  tchich  could  rud  be  relied 
on  on  second  appeal.  In  a  suit  on  a  mortgage  it 
was  held  by  the  lower  Appellate  Court  and  by  the 
High  Court  on  second  appeal  that  the  properties 
comprised  therein  were  under  attachment  at  the 
time  of  its  execution,  and  that  it  was  accordingly 
void  under  the  Civil  Procedure  Code,  s.  276,  as 
against  the  claims  of  judgment-creditors  enforce- 
able under  the  attachment.  The  plain tifiF,  who  was 
the  appellant  on  second  appeal,  sought  a  review  of 
the  judgment  pronounced  therein  on  the  grotmd  of 
the  discovery  of  new  and  important  documentary 
evidence  from  which  it  would  appear  that  the 
properties  in  question  were  not  under  attachment 
at  the  date  of  the  mortgage.  Held,  that  the  appli- 
cation for  review  could  not  be  entertained  for  the 
reason  that  the  ground  relied  upon  could  not  be 
successfully  relied  upon  on  a  second  appeal.  Rabu 
KuTTi  r.  ilAMAD  .       I.  L.  R.  18  Mad.  480 

44.  Error    in    adjudication  of 


costs — Other  ground  for  application  untenable- 
Civil  Procedure  Code,  1877,  s.  206.  When  an  appli- 
cation for  a  review  of  judgment  is  made  upon 
several  grounds,  one  of  which  refers  only  to  the 
question  of  adjudication  of  costs,  and  the  Court  to 
whom  the  application  is  made  holds  all  the  other 
grounds  to  be  untenable,  but  is  of  opinion  that  there 
has  been  a  clerical  mistake  in  that  part  of  its 
order  or  judgment  which  refers  to  costs,  it  may 
reject  the  application  absolutely  and  permit  the 
applicant  to  apply,  under  s.  206  of  the  Civil  Proce- 
dure Code,  1877,  for  a  rectification  of  the  clerical 
mistake.  Joykishex  Mookerjee  v.  Ataook 
RoHOMA>-  .   I.  L.  E.  6  Calc.  22  :  6  C.  L  E.  575 

45, In  granting     a 

review,  the  Court  should  not  travel  beyond  the 
grounds  mentioned  in  the  application  for  review. 
Ptexa  Chaxdra  Sabkae  v.  Nil  Madhtb  Navdi 
(1901) 5  C.  W.  N.  485 

46. Grounds  of  appeal— ^erjctr 

of  judgment — Appeal  from  order  granting  a 
review.  When  an  application  for  review  of  judg- 
ment has  been  granted  for  "  any  other  sufficient 
reason,"  the  sufficiency  or  otherwise  of  the  reason 
for  granting  it  is  not  a  ground  of  appeal  within  the 
meaning  of  s.  629  of  the  Code  of  Civil  Procedure. 
Per  Richard,  J. — But  the  fact  that  the  Court- 
foe  on  the  plaint,  at  first  held  to  be  inadequate, 
is  afterwards  found  to  be  sufficient  is  a  good 
rround  for  granting  a  review  of  judgment.  Au 
Akbab  r.  Khtteshed  Au  (1905) 

I.  li.  E.  27  A.VL  695 
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1. 


Power  to  grant  review  after 


time.  A  Judge  has  power  to  grant  a  review  after 
the  lapse  of  the  ninety  days  within  which  the  appli- 
cation ought  to  be  made.  Ramguttee  Doss  r. 
Gholam  Ahmed  Khoxdkab  "W.  E.  P.  B,  84 


2. 


Just    and  rtason- 


able  ground  for  delay.  A  Court  has  no  jurisdiction 
to  entertain  an  apphcation  for  review  after  the 
lapse  of  ninety  days  of  the  judgment  to  be  reviewed 
unless  just  and  reasonable  cause  for  the  delay  be 
given.  Shama  Chtjej*  CHrrcKEKBrrTY  r.  Bixda- 
Bxrs  CnrxDER  Rot 

B.  li.  R.  Sup,  Vol  892  :  9  W.  E.  181 

Mahomed  Gazi  Chowdhry  r.  DrxiAB  Bibi 

5  B.  L.  E.  318  note  :  11  W.  E,  22 

Kasheexath  Roy  r.  Lukheexabaix  Chatter- 
JEE W,  E.  1864,  91 

JhUBHOO   SaHOO   v.    JrSADA   KOEB 

17  W.  E.  230 

Fakiba  v.  Basapa  Mahadax  Shetti 

8  Bom.  A.  C.  234 


3. 


Petition   for   cot' 


reding  decree — Just  and  reasonable  ground  for  delay. 
A  petition  for  the  rectification  of  a  decree  is  not 
different  from  an  application  for  a  review  when 
the  object  of  the  rectification  is  to  alter  the  decision 
of  the  Court,  and  such  a  petition  cannot  be  received 
after  ninety  days  without  just  and  reasonable  cause 
for  the  delay  being  shown  to  the  satisfaction  of  the 
Court.     AssuR  Au  v.  Woolfttooxissa 

13  W.  E.  33 

Improper   grant  of  review 


after  time— .4c<  VIII  of  1859,  s.  377.  Where  a 
party  applying  for  a  review  of  judgment  after  the 
expiry  of  the  period  of  ninety  days  allowed  by 
s.  377,  Act  VIII  of  1859,  had  not,  as  required  by  that 
section,  shown  any  just  and  reasonable  cause  for 
not  preferring  his  application  within  the  prescribed 
period,  the  order  admitting  the  review  was  held  ta 
have  been  improperly  granted,  and  was  set  aside 
with  all  subsequent  proceedings  thereon.  LucH- 
Mrx  SixGH  1-.  TiRBAXi  Baksh    ,  14  B.  Ij.  E.  373 

S.C.    LUCKMUX  SiXGH  r.   SHrMSHERE  SiXGH 

L.  E,  2  L  A.  58 

Ln-EETMOHrx  Roy  Chowdhby  v.  Sowtba  Bee- 
BEE 10  W.  E.  42 

GocR    Pershad  Scrmah  v.  Axjub  Axi 

24  W.  E.  294 

Fakika  r.  Basapa  Mahadax  Shetti 

8  Bom.  A.  C,  234 

GrxGAXARAix  Roy  v.  Gooxomoxee 

8  W,  E.  184 
Betts  1-.  Boxsi  Mrx-Dcx     .         25  W.  E,  343 

Keisto    Gobdtd    Jaordab    r.     JrGOBrx"DHoo 
Sircar 12  "W,  B.  94 

Sreexath  Chowdhbt  v.  Keitattomtee  Dosseb 

18  W.  E.  28d 
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6.  REVIEWS    AFTER    TlME—contd. 
5. Admission  of  review   after 


time  for  good  grounds.  There  seems  to  be  no 
limit  to  the  time  after  the  expiration  of  ninety  days 
at  which  the  application  for  review  may  be  filed 
provided  the  applicant  can  satisfy  the  Court  that 
there   is   just  and   reasonable   ground   for   review. 

JoOGtrL   KiSHOEE   SlNGH  V.    OOGTJR   NaRAIN   SiN6H 

8  W.  R.  483 

6.  Reversal  by  High  Court  of 

decision  in  similar  ease — Review  granted  on 
insufficient  grounds.  Where  an  application  for  re- 
view of  an  order  in  execution,  made  after  ninety 
days  from  the  order,  was  granted  simply  on  the 
ground  that  in  the  execution  case  of  another  person 
upon  the  same  decree  the  decision,  which  apparently 
proceeded  upon  the  same  ground  as  the  decision  in 
this  case,  had  been  reversed  by  the  High  Court : — 
Held,  that  the  order  admitting  the  review  was  open 
to  appeal,  and  must  be  set  aside.     Roy  Goodttr 

SUHAYE   V.    ACHEBTJK   LaLL       .  13   W.  R.  120 

7. —  Different     construction     of 

law  by  High  Court — Civil  Procedure  Code, 
1859,  s.  377.  Where  the  only  cause  for  admitting  a 
review  after  the  ninety  days  prescribed  by  s.  377, 
Act  VIII  of  1859,  was  that  the  High  Court  con- 
fitrued  the  law  differently  from  the  way  in  which 
it  had  been  laid  down  in  the  decision  admitted  to 
review  : — Held,  that  the  cause  alleged  was  no  excuse 
for  the  delay.  Pran  Kishen  Bhuttacharjee  v. 
BuKSHEE  Cazee        .         .         .         10  W.  R.  26 


8. 


Subsequent    vary- 


ing decision  of  law — Order  on  remand — Ground  for 
review.  A  remand  order  made  on  special  appeal 
is  (unless  a  review  of  it  be  obtained  within  the  pre- 
scribed time)  a  conclusive  determination  of  the 
points  of  law  involved  in  it ;  and  the  correctness  of 
the  law  laid  down  upon  a  remand  cannot  be  ques- 
tioned on  a  second  special  appeal ;  nor  is  the  fact 
of  the  Courts  adopting  a  different  view  of  the  law 
after  an  order  has  been  made,  in  general  a  good 
ground  for  allowing  a  review  of  such  order  after 
the  time  for  a  review  has  elapsed.  Ramkuvarbai 
V.  Damodhar  Narbheram    .    6  Bom.  A.  C.  146 

9.  Subsequent       Full     Bench 

decision — Ground  for  review.  A  Full  Bench  judg- 
ment after  the  original  judgment  has  been  given 
in  a  suit  is  not  a  ground  of  reveiw,  a  Full  Bench 
judgment  being  prospective,  and  not  retrospective. 
Madhub    Chunder    Ghose    v.    Radhika    Chow- 

DHRAIN 7  W.  R.  405 

DWARKANATH  DoSS  BiSWAS  V.  MaNICK  ChUNDER 

Doss 0  W.  R.  102 

{Contra)  Forbes  v.  Dyantjtoollah 

10  W.  R  415 


10. 


-A  new  exposition 


of  the  law  by  a  Full  Bench  after  the  passing  of  the 
original  decree  is  not  "  just  and  reasonable  cause  " 
for  admitting  a  review  after  the  prescribed  period. 
When  a  review  has  been  granted,  the  Court  is 
bound  to  decide  the  case  according  to  any  new 
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exposition  of  the  law  by  a  Full  Bench  made  since 
the   original   decision.     Shama   Churst   Chucker- 

BUTTY  V.  BiNDABTJN  ChUNDEE  RoY 

B.  L.  R.  Sup.  Vol.  892  :  9  W.  R.  181 

BUEA  BOODHO  V.  KOYLASH  ChUNDER  NtJNDEE 

6  W.  R.  100 

Alladmonee  Dossia  v.  Joy  Sunkar  Roy 

7  W.  R.  408 


11. 


Ground  for     re- 


view— Suit  by  mortgagee  to  declare  lien — Subsequent 
suit  for  possession.  The  plaintiff,  a  mortgagee, 
obtained  a  money-decree  against  the  defendant. 
A  third  party,  in  execution  of  another  decree  ob- 
tained against  the  same  defendant,  put  up  for  sale 
the  property  included  in  the  plaintiff's  mortgage, 
and  himself  brought  the  right,  title,  and  interest  of 
his  judgment-debtor  in  the  property  mortgaged  to 
the  plaintiff.  The  plaintiff  subsequently,  in  exe- 
cution of  his  decree,  bought  in  the  same  property 
himself,  and  brought  a  suit  against  the  defendant 
and  the  third  party  to  have  it  declared  that  the 
latter  held  the  property  subject  to  his  mortgage. 
The  suit  was  decreed  by  the  Subordinate  Judge, 
but  eventually  dismissed  by  the  High  Court,  on 
the  ground  that  the  plaintiff,  by  suing  for  his 
money-decree  only,  had  deprived  himself  of  the 
benefit  of  his  lien  as  against  the  third  party.  The 
plaintiff  thereupon  brought  another  suit  against 
the  same  parties  to  recover  possession  of  the  mort- 
gaged property,  which  suit  eventually  came  up 
before  a  Full  Bench,  where  it  was  decided  that  the 
plaintiff  had  no  right  to  bring  the  suit  for  recovery 
of  possession,  but  that  his  proper  course  was  to  sue 
to  have  his  lien  upon  the  property  declared,  the 
Court  intimating  that  it  would  be  open  to  the 
plaintiff  to  apply  for  a  review  of  judgment  in  the 
suit  originally  brought  by  him.  On  the  review 
coming  on  to  be  heard,  it  was  held  that  the 
plaintiff  was  entitled  to  a  review  of  that  judgment, 
and  that  the  case  was  distinguishable  from  the 
general  rule  as  to  reviews  laid  down  in  Madhub 
Chtmder  Ghose  v.  Radhika  Chowdhrain,  7  W.  R. 
405  ;  Dwarkanath  Doss  Biswas  v.  Manick  Chunder 
Doss,  9  W.  R.  102 ;  and  Shama  Chum  Chiu:- 
kerbutiy  v.  Bindahun  Chunder  Roy,  B.  L.  R.  Sup. 
Vol.  892, — inasmuch  as  the  granting  the  review 
did  not  interfere  with  previous  decisions  of  the 
Court  in  other  cases  between  other  parties.  JoN- 
menjoy   Mtjllick  v.  Dasmoney  Dassee. 

I.  li.  R.  8  Calc.  700 

12. Decision  of  High  Court  or 


Privy  Council  raodifying  the  law.  An  ap- 
plication for  review  of  judgment  of  a  lower  Court  is 
not  a'lmissible  after  the  limited  period,  merely  in 
consequence  of  a  decision  of  the  High  Court  or  of 
the  Privy  Council  modifjnng  the  law  or  practice 
which  prevailed  at  the  time  when  the  judgment 
sought  to  be  reviewed  was  passed.  Onoop  Chun- 
der Paul  v.  Ekkowree  Singh  .  6  W.  R.  167 
13.  Subsequent      decision      of 

Privy      Council — Right      to     re-trial    of    cast. 
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^^  here  the  decision  of  a  lower  Court  follows  a  view 
>f  the  law  taken  by  the  High  Court,  and  that  view 
s  set  aside  by  a  ruling  of  Her  Majesty  in  Council, 
rhe  judgment-creditor  has  a  right  to  have  his  case 
•etried  upon  that  ruUng.  Ba>*ee  Pershad  v. 
Radha  Pershad  Sixgh      .         .    15  W.  R.  143 

14.  Decision  of  Privy  Cooincil 

vil  Procedure  Code,  1S59,  s.  379 — Ground  for 
w  out  of  time.     A  decision  of  the  Privy  Council 

1 S71  as  to  a  question  of  fact  in  another  suit,  or 

pendency  of  the  appeal  in  the  High  Court,  was 

L  to  be  no  cause  (under  s.  379,  Act  VIII  of  1859) 

not  having  preferred  an  application  for  review 

1  <i  judgment  passed  in  May  1866  within  ninety 

lavs  from  the  date  of  the  decree.     Bolakee  Laix 

r.   MONJEE  T.AT.T.  .  .  .      17  W.  B.  163 

15.  Application    for 

cvicw  after  appeal  by  party  who  did  thot  appeal — 

Act  VIII  of  1859,  8.  377 — Just  and  reasonable 
Muse  for  delay  in  filing  petition  of  review.  Upon 
the  appeal  of  one  of  the  defendants  to  the  Privy 
Council  the  judgment  of  the  High  Court  was  re- 
versed. Another  defendant,  whose  defence  was 
:he  same  as  that  of  the  defendant  who  had  appeal- 
ed, applied  to  the  High  Court  to  review  its  judg- 
ment after  a  lapse  of  several  years  from  the  date 
of  the  judgment  of  the  High  Court,  but  within 
three  months  from  the  date  on  which  he  became 
.ware  of  the  decision  of  the  Privy  Council.  The 
ppUcation  was  refused.  Satto  Saran  Ghosal  v. 
Tarini  Charan  Ghose,  3  B.  L.  R.  A.  C.  287,  doubted. 
Panchanax  Bose  v.  Gukudas  Roy 

9  B.  L.  R.  187 :  18  W.  R.  317 


16. 


Analogous  cases. 


An  apphcation  for  review  of  judgment  of  three  out 
of  five  analogous  cases  decided  by  the  High  Court, 
the  judgment  in  two  of  which  had  been  reversed  by 
the  Privy  Council,  was  made  after  a  lapse  of  more 
than  ninety  days  from  the  date  of  judgment.  Held, 
that  a  lapse  of  ninety  days,  under  the  circum- 
stances, would  not  be  a  bar  to  the  granting  of  the 
review.  Satto  Saeax  Ghosal  v.  TAErs'i  Charak 
Ghose  .         .         .  3  B.  L.  R.  A.  C.  287 

B.C.  Stttto  Sxjrux  Ghosal  v.  Taeikee  Churx 
Ghose 12  W.  S.  154 

17.  —  Execution  of  decree  against 

wrong  person — Act  Till  of  1859,  ss.  376,  377 — 
Reascnable  grouThd  for  review — Appeal  by  one  defend- 
ant, right  of  review  by  another.  A  decree  for 
wasilat  was  passed  against  "  the  defendant  "  in  a 
case  where  there  were  several  defendants  ;  and  as 
soon  as  one  of  them,  who  was  not  the  person  against 
whom  the  plaintiff  sought  for  wasilat  in  the  original 
plaint,  found  that  the  decree  was  to  be  executed 
against  him,  he  applied  to  the  Court  for  a  review, 
though  after  the  time  prescribed  by  s.  377,  Act  VIII 
of  1859.  Held,  that  the  Court  was  quite  right  in 
holding  that  there  was  reasonable  cause,  within  the 
meaning  of  that  section,  for  the  application  for 
review  not  being  preferred  within  the  hmited  time. 
BxTNKOo  T.AT.T,  StNGH  V.  Bassoomttsissa  Bibee 

7  W.  B.  166 
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18. Pendency  of  special  appeal 

— Ground  for  delay — Civil  Procedure  Code,  1859, 
8.  377.  Where  an  apphcation  for  review  is  not 
made  within  the  ninety  days  provided  by  Act  VIII 
of  1859,  the  pendency  of  a  special  appeal  is  not 
"  a  just  and  reasonable  cause  "  for  the  loss  of  time, 
such  as  the  Court  to  which  the  application  is 
made  is  bound  to  arrive  at  under  s.  377,  before  it 
can  entertain  the  apphcation  at  all.  Lucas  v. 
Stephen- 8  W.  R.  301 

Fakira  r.  Basapa  Mahadajs  Shetti 

8  Bom.  A.  C.  234 

19.  Mistake  of    counsel — Civil 

Procedure  Code  (Act  XIV  of  1882),  s.  623—"  Suffi- 
cient cause."     In  a  suit  between  A  and  B  heard  to 
the  29th  January  1883,  a  certain  conveyance  was 
filed  with  the  plaint,  but  up  to  the   hearing   this 
conveyance   had   been   protected   from    discovery. 
B's   counsel   had,    however,    had   a   copy    thereof 
dehvered  to  him  at  the  time  B's  written  statement 
was  being  drawn,  and  a  copy  briefed  to  him  at  the 
hearing.    At  the  hearing,  A's  counsel  stated  that  the 
effect  of  the  conveyance  was  to  vest  the  entirety  of 
a  certain  property  in  A  ;  this  view  was  accepted 
by  B's  counsel,  who  did  not  read  the  conveyance. 
The  only  issue  in  the  case  was  "  who  was  in  posses- 
sion of  the  property  "  and  the  Court  decided  this 
issue  on  the  5th  February  in  favour  of  the  plaintiff. 
On  the  26th  February  B  brought  a  suit  against 
A  to  set  aside  this  conveyance  on  the  ground  of 
fraud.     And   in   certain   proceedings  in   this   case 
taken  on  the  31st  March,  B's  counsel  discovered, 
as  he  alleged  for   the   first   time,    that  under   the 
conveyance    a    moiety    of    a    seven-twenty-fourth 
share   remained  in  B.     On   that  day  instructions 
were  given  to   .B's  counsel  to  draw  up  a  petition 
of  review  of  the  judgment  of  the  5th  February. 
This  petition,  owing  to  the  Easter  vacation,  was 
not,    and  could  not  have  been,  presented  till  the 
9th  April.    Held,  that  the  words  "  sufficient  reason  " 
in  s.  623  of  the  Code  should  receive  a  hberal  con- 
struction, and  should  be  construed  so  as  to  do  sub- 
stantial justice  to  the  parties  :  that  as  in  this  case 
it  appeared   to   the   Court   that   the  construction 
placed  upon  the  conveyance  by  B's  counsel  was  the 
correct  one,  "  sufficient  reason  "  had  been  shown 
for   making  the  apphcation.     In  the  matter   of  the 
petition  of   Solomon.     Gopatjl    Chtxder  Lahiri 
V.  Solomon  .         .         I.  L.  B.  11  Calc.  767 

Held,  on  the  appeal,  per  Garth,  C.J. — Although 
it  is  difficult,  and  perhaps  undesirable,  to  attempt 
to  define  precisely  the  meaning  of  the  words  "  any 
other  sufficient  reason  "  in  s.  623  of  the  Civil  Pro- 
cediu"e  Code,  yet  from  the  earher  part  of  the  clause 
it  is  clear  that  a  point  which  might  have  been,  but 
which  was  not,  discovered  at  the  trial  by  the  exer- 
cise of  due  dihgence,  was  not  intended  by  the 
section  to  afford  any  sufficient  reason  for  review. 
Per  "Rn.soN,  J. — Semble  :  If  at  a  trial  all  parties, 
counsel  on  both  sides,  and  the  Judge  are  under  a 
misapprehension  as  to  the  contents  of  a  document, 
or  even  if  the  Judge  alone  is  misled  on  such  a  point. 
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and  in  consequence  a  wrong  decree  is  made,  the 
mistake  ought  to  be  corrected  on  review.  Gopal 
Chanbra  Lahibi  v.  Solomon 

I.  L.  R.  13  Cale.  62 


20. 


Discovery  of  new  evidence 


— Lapse  of  time.  The  discovery  of  new  evidence 
may  make  it  proper  to  grant  a  review,  but  the  cir- 
cumstances must  be  very  special, — the  more  so 
when  the  application  for  review  is  made  many  years 
after  the  date  of  the  decree,  and  the  evidence  dis- 
•covered  must  be  of  a  clear  and  conclusive  character. 
Heeea  Lall  Ghose  v.  Ram  Tartjck  Dey 

23  W.  R.  323 

21.  Ground   for  delay — Effect  of 

ignorance  of  effect  of  judgment.  An  applicant  for 
review  cannot  plead  his  ignorance  of  the  effect  of 
the   judgment    as    a    justification    for    his    delay. 

OtTLAM  HUSEN  MaHAMED  V.  MUSA  MiYA  HaMAD  AlI 

I.  Ii.  R.  8  Bom.  260 


22. 


Adoption  of 


daughter's  son — Custom — Breaches  of  custom — Prac- 
tice — New  case  set  up  in  special  appeal.  An 
application  for  review  was  presented  to  the  High 
Court  more  than  eighteen  months  after  time,  the 
applicant  alleging  that,  soon  after  the  decision 
sought  to  be  reviewed,  he  was  engaged  in  collecting 
instances  of  the  special  custom  relied  upon  by  him 
in  support  of  his  claim.  The  special  custom  was 
not  set  up  in  the  Courts  below,  but  an  objection 
was  taken  for  the  first  time  in  special  appeal  that  an 
issue  regarding  it  should  have  been  raised  in  the 
lower  Courts.  No  instance  of  such  special  custom 
had  been  given  in  evidence.  It  was  urged  that  the 
.applicant  was  a  minor  until  shortly  before  the 
making  of  the  High  Court  decree,  and  was  only 
represented  by  his  adoptive  mother  as  his  guar- 
dian. The  High  Court  considered  that  there  was 
no  sufficient  excuse  for  the  delay,  and  rejected  the 
application,  observing  that,  unless  upon  very  strong 
grounds  and  under  very  special  circumstances,  the 
Court  would  hesitate  to  permit  a  party  at  such  a 
stage  of  his  suit  to  set  up  a  case  which  was  not  set 
up  for  him  in  the  Courts  below,  where  his  profes- 
sional representative  must  have  been  well  aware 
whether  such  a  case  could  be  legitimately  set  up, 
and  abstained  from  any  attempt  to  do  so.  Gopal 
Safray  v.  Hanmant  Safeay 

I.  L.  R.  6  Bom.  107 

23. Just  and  reason- 


able cause. — Civil  Procedure  Code,  1859,  s.  377.  The 
plaintiff  in  a  suit  applied,  more  than  two  years  after 
the  proper  time,  for  a  review  of  judgment  in  such 
suit,  filing  with  his  application  a  copy  of  a  decision 
by  the  High  Court,  which  had  been  passed  subse- 
quently to  the  date  of  such  judgment,  in  support  of 
a.  contention  contained  in  his  appUcation  which 
should  have  been,  but  was  not,  urged  at  the  hearing 
of  his  suit.  Such  contention  and  the  other  argu- 
ments and  statements  contained  in  his  application 
might  have  been  adduced  within  the  time  allowed 
by  law  for  an  application  for  a  review  of  judgment. 
Held,  that,  as  such  contention  might  have  been 
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urged  at  the  first  hearing  of  the  case,  there  was  no 
"  just  and  reasonable  cause  "  for  preferring  the 
application  after  time,  and  the  Court  of  first  in- 
stance was  therefore  not  warranted  in  granting  the 
application  and  reviewing  its  judgment.  Madho 
Das  v.  Rukman  Sewak  Singh 

I.  L.  R.  2  All.  287 
24. Necessity  for 


review  not  arising — Civil  Procedure  Code,  1859, 
s.  376.  Though  a  certain  issue  in  a  suit  was  decided 
against  the  plaintiff,  the  suit  was  decreed,  and  the 
defendants  obtained  a  review  on  which  that  decree 
was  set  aside  and  the  plaintiff's  suit  declared  barred 
by  limitation.  On  this  the  plaintiff  applied  for  a 
review  of  both  judgments.  Held,  that,  though  his 
application  in  relation  to  the  former  judgment  was 
not  in  time,  yet  as  he  had  no  occasion  to  ask  for  a 
review  until  the  latter  judgment  was  passed,  the 
words  of  s.  376,  Civil  Procedure  Code,  1859,  entitled 
him  to  ask  the  Court  to  reconsider  both  judgments. 
Bag  00  Jan  v.  Chowdhry  Zuhoorul  Huq 

13  W.  R.  69 

7.  QUESTIONS    WHICH    MAY    BE    RAISED 
ON  REVIEW. 


1. 


Raising  new  grounds — Civil 


Procedure  Code,  1859,  s.  374.  A  party  wishing  to 
be  heard  in  support  of  new  grounds  must  apply 
for  permission  under  s.  37i,  Act  VIII  of  1859  :  he 
cannot  be  permitted  to  raise  them  in  an  appH- 
cation  for  review.  Fukurooddeen  Mahomed 
Ahsan  Chowdhry  v.  Annundnath  Roy 

8  W.  R.  370 

2.  —  Issue  not  raised  in  lower 
Courts — Application  for  review  after  special  ap- 
peal. In  an  application  for  review  after  special 
appeal,  the  Court  will  not  entertain  a  question  not 
raised  before  at  a  former  stage  of  the  suit.  In  re 
TuFANi  Singh         .         .         6  B.  L.  R.  Ap.  141 

3.  New  arguments — Matter  pre- 
viously adjudicated  on.  The  Judges  are  not  re- 
quired to  re-adjudicate  points  considered  and  ad- 
judicated when  brought  before  them  by  a  pleader 
then  employed,  though  they  may  be  better  argued, 
and  put  in  a  different  light  by  another  pleader 
subsequently,  but  are  to  be  guided  in  their  admis- 
sion of  reviews  by  the  definite  terms  of  ss.  377  and 
378  of  the  Civil  Procedure  Code,  1859.  Choonee 
MuNDUR  V.  Chundee  Lall  Dass  .  14  "W.  R.  334 


4. 


Issue    not    noticed    in    the 


lower  Court — Arguments  on  appeal  and  review. 
In  the  first  Court  an  issue  was  raised  whether  or  no 
the  hearing  of  this  suit  was  barred  by  the  law  of 
limitatfon.  One  of  the  grounds  of  appeal  to  the 
Judge  was,  that  the  Principal  Sudder  Ameen  ought 
to  have  held  the  suit  barred  as  regards  the  diaras 
under  the  special  limitation  of  three  years  from  the 
date  of  the  Collector's  settlement.  The  Judge  did 
not  notice  this  ground  in  his  judgment.  The  same 
ground  of  appeal  was  repeated  on  the  special  appeal 
to  the  High  Cout,  but  that  Court  refused  to  enter- 
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tain  it,  for  the  reason  that  it  did  not  appear  to  have 

b«  en  raised  in  argument  before  the  Judge  or  in  the 

fii  st  Court.     On  application  for  review,  it  was  urged 

that  the  Court  ought  to  have  Ustened  to  this  ground, 

lit    the    Court    adhered    to    its    former    decision. 

risel  should   not    be  heard  to    re -argue  a  case 

view    upon  the   same   points  as  were  argued 

special    appeal.     Raj    Kt:>-war    v.    Indirjit 

N  WAR        .         5  B  L.  K.  585  :  13  W.  B.  52 

Points  for  argument — Ques- 


<  already  discussed  and  decided — New  points. 
ipplicatlon  for  review  of  judgment : — Held,  that 
I  ty  applying  for  the  review  of  judgment  must 
-^..iiw  that  there  is  good  and  sufficient  cause  for 
granting  the  review  before  he  can  -be  heard  to 
argue  that  the  decision  is  erroneous.  In  so  showing 
cause,  first,  no  point  can  be  raised  which  has  been 
already  discussed  and  decided  on  the  original  hear- 
ing of  the  appeal ;  and,  fecondhi,  no  new  point 
which  has  not  been  raised  at  the  hearing  of  the 
appeal  can  be  argued  on  the  application  for  review. 
Bhawabal  SrsGH  v.  Rajendra  Pratap  Sahoy 

5  B.  li.  R.  321 

Raje>t)Ro  Protab  Sahee  r.  BnowABtx  Sii<"gh 

14  W.  R.  105 

Upholding  on  review,  Bhowabttl  Srs^GH  v.  Ra- 
jENDRo  Protab  Singh      .         .      13  W.  R.  157 

Jajtab  Ali  v.  Chaxdi  Charax  Dey 

5  B.  Ii.  R.  334  note  :  11  W.  R.  202 

Gungapershad    v.      Agra  and     Masterman's 
Bank     .         .         .         .      5  B.  L.  R.  340  note 

s.c.  Agra  and  Masterman's  Bank  v.    GrNGA 
JPershad    .         .         .      15  W.  R.  F.  B.  5  note 

Hazra  Begum  v.  Hossein  Ali  Khan 

5  B.  Ii.  R.  341  note 

Collector  of  Tifperah  v.  MAFzrNNissA  Bibi 
5  B.  L,  R.  341  note  :  14  "W.  R.  84 

Garib  Hossein  Chowdhby  v.  Wise 

5  B.  Ij.  R .  342  note 

s.c.  Mehtjroonissa  Khatoon  1-.  Wise 

15  "W.  R.  r.  B.  2  note 

Beni  Madhab  Ghose  v.  Ganga  Gabind  Mandal 
5  B.  Ii.  R.  345  note :  15  W.  R.  F.  B.  3  note 


6. 


Points    for    argument — Act 


Till  of  1859,  8.  376 — Arguments  and  grounds  to  be 
■raised  on  review.  It  cannot  be  treated  as  a  uni- 
versal rule  that  no  point  can  be  raised  on  an 
application  for  a  review  which  has  been  already  dis- 
cussed and  decided  on  the  original  hearing  of  the 
appeal ;  or  that  no  new  point  which  has  not  been 
raised  on  the  hearing  of  the  appeal  can  be  argued 
on  the  application  for  a  review.  In  each  case  the 
Court  to  which  the  application  is  made  must  con- 
eider  and  decide  whether  a  review  is  necessary  to 
correct  any  evident  error  or  omission,  or  is  other- 
wise requisite  for  the  ends  of  justice.  In  the  matter 
«/  the  petition  of  Chixtamani  Pal.  CniNTAMAJa 
Pal  v.  Pyari  Mohun  Mookerjee.      In  the  matter 
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7.  QUESTIONS    WHICH    MAY    BE  RAISED 
ON  REVIEW— concW. 

of  the  'petition  of  Saleh  Shabi  Sabi-ud-din  Abtt 
Saleh.    Saleh  Shabi  Sabi-fd-din  Abtj  Saxeh  v. 

ASADtTNISSA  BiBEE 

6  B.  Ii.  R.  126  :  15  W.  R.  F.  B.  1 

7.  Points  already  de- 
cided— Xew  points — Discretion  of  Court.  Parties 
applying  for  a  review  of  judgment  are  not  abso- 
lutely debarred  from  asking  for  a  re-hearing  of  a 
matter  which  has  been  already  argued  and  consi- 
dered, nor  are  they  debarred  from  raising  a  point 
which  has  not,  but  which  might  have  been,  raised 
previously ;  but  in  every  such  case  it  lies  upon  the 
party  making  the  application  to  show  the  Court 
some  good  ground  upon  which  that  indulgence  is 
asked  for,  and  it  is  in  the  discretion  of  the  Court  to 
allow  or  to  refuse  such  an  application.  HuREE 
Pershad  MuNDin.  v.  Nund  Kishore  Singh 

17  W.  R.  479 

8.  Question  raised  and  aban- 
doned. A  party  who  not  only  had  an  oppor- 
tunity of  raising  a  question,  but  who  did  raise  it  on 
appeal  and  on  argument  abandoned  it,  cannot, 
under  ordinary  circumstances,  be  allowed  to 
agitate  the  question  on  review.  Sarapathi  v. 
SuBRAYA  Ramanadha       .      I.  Ii.  R.  2  Mad.  58 

9.  Admissibility  of  admitted 

documents.  Whether  certain  documents  which 
have  already  been  admitted  as  evidence  were  so 
admissible  or  not,  is  not  a  point  which  can  be 
urged  in  review.  Koleemooddeen  Mundul  v. 
Heerun  Mundul     ...      24  "W.  R.  186 

8.  GRANT    OR    REFUSAL    OF    REVIEW. 

1.  Reasons  for  granting   order 

for  review — Record  of  reasons.  Before  a  review 
of  judgment  is  granted,  an  order  granting  the  appli- 
cation for  review  and  the  reasons  for  granting  the 
same  should  be  recorded.  Bhairon  Din  Singh  v. 
Ram  Sahai         .         .         .     I.  Ij,  R.  3  AU.  318 

2. EfiFect  of  refusal   to  grant 

review — Judgment  of  refusal.  A  mere  refusal  to 
grant  a  review  of  judgment  cannot  alter  the  judg- 
ment sought  to  be  reviewed  or  the  decree  founded 
on  it,  and  nothing  which  the  Judge  says  with  refer- 
ence to  his  refusal  to  grant  review  can  be  binding 
so  as  to  alter  such  judgment  or  decree.  Ram- 
hurry  MONDUL  V.   MOTHOOR  MoHUN  MoNDUL 

20  W.  R.  p.  C.  450 

3. Second    AppeaL 

Application  for  review  granted  and  the  case  directed 
to  be  restored  to  the  file  and  re-heard.  Raj 
Narain  Das  v.  Shajiananda  Das  Chowdhry 
(1900)  .         .         .      I.  L.  R.  33  Calc.  1362 

4. Negligence — Discovery  of  fresh 

evidence — Laches — Civil  Procedure  Code  (Act  XIV 
of  1882),  ss.  623,  568.  S.  623  exacts  very  strict 
conditions,  so  as  to  prevent  litigants  being  negli- 
gent and  enjoins  the  Court  to  require  the  facts 
as  to  the  absence  of  negligence  to  be  strictly 
proved.     \^Tiere  the  defendants  on   the   day  after 
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8.  GRANT     OR      REFUSAL     OF     REVIEW— 
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judgment  had  been  given  against  them  discovered 
fresh  evidence  which  with  diligence  they  might 
under  the  circumstances  have  obtained  before  or 
during  the  trial  of  the  suit,  and  even  after  such 
discovery  delayed  for  two  weeks  before  making  an 
application  for  review  of  judgment : — Held,  that 
the  application  was  rightly  dismissed.  Kessowji 
IssxjK  V.  Gee  AT  Indian  Peninsula  Railway 
Company  (1907) 

I.  L.  R.  31  Bom.  881 :  L.  R.  34  I.  A.  115 

9.  APPEALS  AND  PROCEDURE  IN  APPEALS. 


1. 


Orders    rejecting     review — 


— Orders  on  review — Civil  Procedure  Code,  1859, 
s.  378 — Application  of  section.  S.  378  (s.  626  of 
Civil  Procedure  Code,  1882)  does  not  apply  to  judg- 
ments on  review,  but  only  to  orders  rejecting  re- 
views.    Afcae  v.  Howah  Bye 

1  Ind.  Jur.  N".  S.  231 

RUGHOONATH  ROY  V.  AnUNDO   PaTJRAY 

10  W.  R.  387 

2. Appeal    by    some    only    of 

several  defendants — Application  for  review  by 
some  only  of  defendants  in  separate  interests — Effect 
of  decree  on  review  modifying  decision  on  appeal.  In 
a  suit,  in  which  several  defendants  were  joined,  to 
set  aside  alienations  made  at  different  times  and  to 
different  persons,  plaintiff  succeeded  in  the  first 
Court  partly,  and  on  appeal  wholly,  and  obtained 
a  decree  ordering  the  alienated  property  to  be 
restored  to  him.  Then  the  defendants,  their  in- 
terests being  separate,  brought  separate  special 
appeals,  which  were  dismissed.  After  this,  two  of 
them  apphed  for  a  review,  and  the  decrees  were 
modified  (a  portion  of  the  claim  being  declared 
barred  by  limitation),  but  on  a  ground  not  appU- 
cable  to  all  the  defendants.  Held,  that,  if  these 
decrees  were  separate  decrees  in  each  appeal,  the 
High  Court  had  no  power  to  modify  the  decrees  in 
which  there  was  no  application  for  review,  and 
which  therefore  remained  in  force,  and  should  be 
executed.    Pegoo  Jan  v.  Mullick  Waizooddebn 

18  W.  R.  464 

Order    other    than    order 


rejecting  applications  for  review — Order 
modifying  original  decree — Bigjit  of  appeal.  Any 
order  made  upon  an  apphcation  for  a  review  of 
judgment,  except  an  order  absolutely  rejecting  the 
application,  becomes,  if  it  in  any  way  modifies  or 
alters  the  original  order,  although  the  modification 
or  alteration  extends  only  to  the  rectification  of  a 
clerical  mistake,  the  final  order  in  the  case  ;  and 
the  party  aggrieved  by  the  original  decree  is 
entitled,  although  the  modification  or  alteration 
was  made  in  his  favour,  to  treat  the  order  upon 
review  of  judgment  as  the  final  decree  or  order  in 
the  case  ;  and  if  it  was  made  by  a  Court,  an  appeal 
from  which  hes  to  the  Court  of  a  District  Judge, 
he  is  entitled  to  prefer  his  appeal  at  any  time  with- 
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in  thirty  days  from  its  date.  Joykishen  Mooker- 
JEE  V.  Ataoor  Rohoman 

I.  li.  R.  6  Gale.  22  :  6  C.  L.  R.  575 

4. Order    rejecting     review — 

FivMlity  of  order.  An  order  rejecting  a  review  is 
final.  NoBiN  Chtjnder  Chowdhry  v.  Gridhareb 
Lall 11 W.  R.  264 

Banes  Ram  v.  Hossein  Ali    .    11  "W.  R.  184 

5.   Order  granting  review  ou 

insufficient  ground— ^c<  VIII  of  1859,  ss.  376 
to  378 — Appeal — "  Final."  Where  a  Subordinate 
Judge,  after  deciding  a  regular  appeal,  granted  an 
apphcation  for  review  of  judgment  on  the  ground 
that  new  evidence  had  been  discovered,  but  with- 
out any  inquiry  or  proof  that  such  evidence  was 
not  within  the  knowledge  of  the  applicant  or  could 
not  have  been  adduced  by  him  at  the  time  the 
decree  was  passed  : — Held,  that  this  was  an  error  or 
defect  in  the  procedure  or  investigation  of  the  case 
which  affected  the  decision,  and  was  a  ground  of 
appeal  when  the  decision  upon  review  was  brought 
before  the  High  Court  on  special  appeal.  The  word 
"  final  "  in  s.  378  of  Act  VIII  of  1859  means  that 
the  order  rejecting  the  apphcation  or  granting  the 
review  shall  not  by  itself  be  open  to  appeal 
Bhyrtjb  Chtinder  Sfrmah  Chowdhry  v.  Madhttb- 
ram  Surmah        .         .       11  B.  L.  R.  F  B.  423 

20  W.  R.  84 

NuBO   KiSHORE    Biswas    v.    Jadxtb    Chtjnder 
Sircar  ....       20  W.  R.  426 

Dhunka  Devla  v.  Hlka  Ramla 

4  Bom.  A.  C.  57 

6. Decision  as  to  what  is  just 

and  reasonable  ground — Application  for  review 
after  ninety  days — Act  VIII  of  1859,  ss.  363,  377, 
and  378.  The  decision  of  a  subordinate  Court  as  to 
what  constitutes  "  just  and  reasonable  cause  "  for 
admitting  a  review  after  prescribed  period  is  appeal- 
able. The  words  in  s.  378,  Act  VIII  of  1859,  "  its 
order  in  either  case,  whether  for  ejecting  the  appli- 
cation or  granting  the  review,  shall  be  final,"  are 
appUcable  only  to  the  order  for  rejecting  the  apphca- 
tion or  granting  the  review,  and  not  to  the  decision 
as  to  whether  there  was  just  and  reasonable  cause 
for  allowing  the  apphcation  to  be  made  after  the 
period  of  ninety  days  prescribed  by  s.  377  had 
elapsed.  Shama  ChVen  Chtjckeebutty  v.  Binda- 
BUN  Chtjnder  Roy 

B.  L.  R.  Sup.  VoL  892  :  9  W.  R.  181 

George  v.  Hamilton,  Brown  &  Co. 

4  N.  W.  74 

7. Presumption  as  to  perform- 
ance of  preliminaries  to  review.  The  Court 
will  presume  that  the  proper  prehminaries  have 
been  observed  in  admitting  the  review,  and  unless 
anything  appears  to  have  been  done  contrary  to  law, 
will  not  set  aside  the  decision.  Akktjl  Sahoo  v. 
Abdool  Gttffoob       ...      18  W.  R.  15 
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See  GTTBtrMTTBTTi  Nayudxt  v.  Pappa  Naytjdu 

1  Mad.  164 


REVIEW— coTiW. 


8. 


Objection  taken  on   appeal 


— Objection  as  to  improper  grant    of    review — C«!;i7 

Procedure  Code,  1859  s.  376.     Although  the  order 

' '  -elf  for  granting  a  review  of  judgment  is  final,  yet> 

appeal  against  the  decision  passed  in  review, 

jection  may  be  taken  that  the  re^-iew  was  impro- 

rly  granted.     Abdul  Rahim  v.  Racha  Rai 

I.  L.  H.  1  All.  363 


9. 


Objection   that 


' '  >dence  was  xcithin  knowledge  of  applicant.     Where, 

.  ing  to  the  conduct  of  the  opposite  party,  who,  j 

ough  served  with  notice,   made  no  objection,  an  I 

applicant  for  review  had  no  opportunity  of  showing  I 

that  a  new  piece  of  evidence  which  he  adduced  I 

was  not  within  his  knowledge  and  could  not  be  i 

adduced  by  him  when  the  decree  was  passed,  such  \ 

opposite  party  cannot  afterwards   be  allowed   to  i 

object  on  the  ground  of  the  Full  Bench  ruling  in  | 

Bhyrub  Chunder  Surmah  Chouxlhry   v.    Madhubram  \ 

Surmah,  11  B.  L.  R.  423  :  20  W.  R.  S4.     Ram  Joy  ; 

GooPTO  V.  JuGoDEssimEE  .         .     22  W.  R.  399  ' 


10. 


Civil    Procedure 


Code,  1869,  s.  378 — Appeal  against  review  rwt 
justified  by  evidence.  The  Full  Bench  ruling,  Bhy- 
rub Chunder  Surmah  Chouxlhry  v.  Madhubram 
Surmah,  11  B.  L.  B.  423  :  20  W.  R.  84,  that  a 
special  appeal  would  He  to  determine  whether  in  an 
order  granting  a  review  there  had  been  any  irregular- 
ity, and  that  the  word  "  final  "  in  the  Civil  Proce- 
dure Code,  s.  378,  would  not  prevent  the  Appellate 
Court  from  considering  afterwards  the  legaUty  of 
the  order,  was  held  to  apply  to  cases  in  which  a 
regular  appeal  is  preferred  on  the  ground  that  the 
admission  of  the  review  was  not  justified  by  the 
evidence.  Joy  Kishes"  Mookebjee  v.  Parbftty 
Chtibn  Geossal  .         .  22  W.  E.  183 

11.   Fresh     evidence — Error    in 

granting  review.  The  Munsif  dismissed  a  suit. 
Afterwards  he  issued  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  a  review  of  judgment  should 
not  be  granted.  The  defendant  showed  cause, 
but  his  objections  were  overruled  ;  the  review  was 
granted,  both  plaintiff  and  defendant  adduced  new 
evidence,  and  a  decree  was  given  for  the  plaintiff. 
On  appeal,  the  Subordinate  Judge  reversed  this 
decision  on  the  ground  relied  upon  by  the  defend- 
ant in  showing  cause  in  the  lower  Court,  namely, 
that  the  defendant  had  not  established  that  with 
due  diligence  he  could  not  have  brought  forward 
in  the  original  trial  the  evidence  upon  which 
his  apphcation  for  review  was  based.  Held,  on 
special  appeal,  that  the  fact  of  the  defendant 
having  adduced  fresh  evidence  in  the  Court  below 
did  not  debar  him  from  objecting  before  the  Subor- 
dinate Judge  that  the  review  was  wrongly  granted, 
because  the  order  admitting  it  was  final.  Prax- 
NATH  Bhadooby  V.  Sbeekaxt  Lahoory 

2  C.  L.  E.  257 
VOL.    IV. 


9. 


APPEAUS  AND  PROCEDURE  IN  APPEALS 
— contd. 


12. 


Discovery  of 


fresh  evidence — Second  appeal — Withdrawal  of  second 
appeal — Review  petition — Practice.  A^'hen  on  com- 
ing to  the  High  Court  under  second  appeal  it  is 
discovered  that  there  is  evidence,  which  ought  to 
have  been  placed  before  the  lower  Courts,  the 
proper  practice  to  pursue  is  to  allow  the  second 
appeal  to  be  withdrawn  in  order  that  a  review 
petition  may  be  presented  to  the  lower  Appellate 
Court.  But  this  course  cannot  be  pursued  when 
the  review  petition  has  been  already  presented  to 
and  rejected  by  the  lower  Court.  Ramcha>i)ra 
V.  Krish^taji  (1904)  .       I.  L.  E.  28  Bom.  4 

13.  Effect  of  order  on  review — 

Review  of  judgment — Appeal  from  original  decree. 
Where  an  application  for  review  of  judgment  is 
granted,  the  result  is  a  new  decree  superseding  the 
original  decree,  and  not  merely  some  amendment 
thereof.  An  appeal  was  filed  pending  an  applica- 
tion for  review  of  judgment  in  the  Court  below  ; 
the  review  was  granted,  and  an  order  passed  wMch 
purported  merely  to  amend  the  decree  then  under 
appeal.  Held,  that  the  order  for  review  super- 
seded the  original  decree  ;  the  decree  under  appeal 
had  ceased  to  exist  and  the  appeal  could  not  be 
heard.  Kuar  Sen  v.  Ganga  Ram,  All.  Weekly  Notes 
(1890)  144,  followed.  Kashaiya  Lal  r.  Baldeo 
Prasad  (1905)  .         .     I.  L.  E.  28  AIL  240 

14.  Dismissal  of  appeal,  effect 

of— Civil  Procedure  Code  (Act  XIV  of  1882), 
ss.  551,  623 — Decree  passed  by  first  Court,  alloto- 
ing  plairUiffs  claim — Appeal  by  defendant — Apjdi- 
cation  by  defendant  to  the  first  Court  for  review 
— Jurisdiction.  Plaintiff  having  obtained  a  decree 
in  the  first  Court,  the  defendant  appealed,  but 
his  appeal  was  summarily  dismissed  under  s.  551 
of  the  Civil  Procedure  Code  (Act  XIV  of  1882). 
Subsequently  the  defendant  apphed  to  the  first 
Court  for  review  of  judgment  under  s.  623  of  the 
Code  on  the  ground  of  discovery  of  new  and  im- 
portant evidence.  Held,  that  as  the  defendant 
had  preferred  an  appeal  and  it  was  dismissed 
under  s.  551  of  the  Code,  his  application  to  the  first 
Court  for  review  of  judgment  could  not  be  entertain- 
ed. It  is  open  to  the  person  aggrieved,  after  an 
appeal  has  been  preferred,  to  apply  for  a  review, 
provided  his  appeal  is  withdrawn.  As  by  the  can- 
cellation of  the  order  for  admission  of  an  appeal  it  is 
to  be  taken  that  no  appeal  was  admitted,  so  by 
withdrawal  of  the  appeal  it  must  be  treated  as 
though  no  appeal  was  preferred.  But  when  an 
appeal  is  actually  dismissed,  it  was  in  fact  preferred 
and  cannot  be  regarded  as  not  having  been  pre- 
ferred.    Ramappa  f.  Bharma  (1906) 

I.  L.  E.  30  Bom.  625 


15. 


Order  rejecting  application 


for  review — CiVi7  Procedure  Code  (Act  XIV  of 
1882),  ss.  623  and  626 — Order  in  execution — 
Decree — Appeal.  An  order  in  execution,  being  a 
decree  under  the  Civil  Procedure  Code  (Act  XTV 
of  1882),  was  passed  on  the  20th  November,  1902, 
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and  a  supplementary  order  as  to  costs  was  made  on 
the  20th  December  following.  Oi  the  3rd  August 
1903,  the  party  aggrieved  by  the  latter  order 
applied  under  s.  623  of  the  Civil  Procedure  Code 
for  a  review  of  judgment.  Notice  was  issued  to  the 
opposite  party  and  the  application  for  review  was 
heard  with  the  result  that  the  Judge  after  disposing 
of  certain  technical  objections  proceeded  to  deal 
with  the  c^ss  on  the  merits  and  having  done  so  he 
rejected  the  application  for  review  with  costs  on 
the  14th  September  1903.  Against  the  said  order 
the  applicant  having  appealed  : — Held,  that  the 
order  rejecting  the  application  for  review  was  not 
appealable.  The  proper  procedure  would  be  to 
appeal  from  the  order  of  the  20th  December  1902, 
relating  to  costs.  A  petition  of  review  involves 
three  stages  of  procedure.  The  first  stage  com- 
mences ordinarily  with  an  ex  parte  application 
under  s.  623  of  the  Civil  Procedure  Code.  The 
Court  may  then  either  reject  the  application  at  once, 
or  may  grant  a  rule  calling  on  the  other  side  to 
show  cause  why  the  review  should  not  be  granted. 
In  the  second  stage  the  rule  may  either  be  admitted 
or  rejected  and  the  hearing  of  the  rule  may  involve 
to  some  extent  an  investigation  into  the  merits. 
If  the  rule  is  discharged  then  the  case  ends.  If, 
on  the  other  hand,  the  rule  is  made  absolute,  then 
the  third  stage  is  reached.  The  case  is  re-heard  on 
the  merits  and  may  result  in  a  repetition  of  the 
former  decree  or  some  variation  of  it.  Though 
in  one  aspect  the  result  is  the  same  whether  the 
rule  be  discharged  or  on  the  re-hearing  the  original 
decree  be  repeated,  in  law  there  is  a  material  differ- 
ence, for  in  the  latter  case,  the  whole  matter  having 
been  re-opened,  there  is  a  fresh  decree.  In  the 
former  case  the  parties  are  relegated  to,  and  still 
rest,  on  the  old  decree.  Vadilal  v.  Fulchand 
(1906)  .         .         .        I.  L.  B.  30  Bom.  421 

10.  PROCEDURE  ON  RE-HEARING  OF  CASE. 

1. Effect  of  order  for  review 

— Re-opening  of  whole  case.  When  a  review  of  a 
decision  has  been  admitted,  the  whole  case  is  there- 
by re-opened.  Sainal  Ranchhod  v.  Dfllabh 
DvARKA 10  Bom.  360 

2.  Be-trialby  different  Judge 

— Point  directed  by  order  of  review.  When  a  case 
is  admitted  to  review  by  the  deciding  Judge,  and 
tried  afterwards  by  another  Judge,  the  new  Judge 
ought  to  try  only  the  point  directed  by  the  order 
of  review.  HuRRO  Chunder  Chtjckerbutty  v. 
Ramkishore  Chuckerbtjtty  .  "W.  B.  1864, 142 

3. Be  view  granted  on  parti- 
cular ground — Civil  Procedure  Code  (Act  X  of 
1877),  s.  630 — Discretion  of  Court  as  to  re-hearing 
whole  case  or  not.  Where  a  review  of  judgment 
is  granted  on  a  particular  ground,  the  Court  is  not 
bound  to  re-hear  the  whole  case  under  s.  630  of  the 
Civil  Procedure  Code  :  it  is  in  the  discretion  of 
the  Court  to  re-hear  tl^  whole  case,-  or  only  the 
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— contd. 

particular    point   on   which    the   review   has   been 
granted.     Httrbans  Sahye  v.  Thakoor  Purshad 
I.  li.  B.  9  Calc.  209 
s.c.  Thakoor  Prosad  v.  Baltjck  Ram 

12  C.  L.  B.  64 

4. — Review  of  portion 

of  case — Power  to  re-hear  case  on  another  point. 
Where  a  Judge,  who  had  ordered  a  certificate  of 
guardianship  to  be  granted  under  Act  XL  of  1858 
granted  a  review  of  his  order  on  one  point : — Held, 
that  he  had  no  power  to  re-open  another  question 
which  he  had  already  decided  finally,  and  on  which 
no  application  for  review  was  made.  Byjnath 
Sahoy  v.  Wuzeer  Narain         .      24  W.  B.  427 


5. 


Power  to  entertain 


another  objection  without  remand.  In  a  suit  to  re- 
cover possession  of  certain  land,  which,  though  de- 
scribed in  the  plaint  as  partly  bastoo  and  partly 
agricultural  land  was  treated  by  both  parties  as 
agricultural  only,  it  was  found  by  the  Court  of  first 
instance  that  the  defendants  had  acquired  a  right  of 
occupancy.  This  finding  having  been  confirmed  by 
the  lower  Appellate  Court,  an  application  was  made 
for  a  review,  and  on  review  that  Court  reversed  ita 
former  decree  on  the  ground  that  no  right  of  occu- 
pancy could  be  acquired.  Held,  that  on  review  the 
lower  Appellate  Court  ought  not  to  have  entertained 
the  objection  that  the  land  was  not  agricultural 
without  remanding  the  ease  for  the  trial  of  a  fresh 
issue  on  that  point.  Khoresh  Mahomed  v.  Maho- 
med Takee  .         .         .         10  C.  L.  B;  106 

6.      Power  to  reverse  order  for 

re- hearing  of  suit — Re-hearing  before  another 
Jiulge.  Where  one  Judge  decided  that  the  suit  was 
not  barred  as  a  res  judicata,  and  directed  the  suit 
to  be  re-tried  on  the  merits  and  after  another  trial 
it  came  on  appeal  to  the  same  Court  before  another 
Judge  ; — Held,  that  whatever  power  he  would 
have  had  to  review  the  order  of  his  predecessor  had 
nothing  been  done  on  it,  he  could  not  reverse 
the  order  at  that  stage,  one  Court  having  no  power 
to  reverse  an  order  of  a  co-ordinate  Court. 
Palavaraptj  Mutanna  V  Chanduri  Narappa 

2  Mad.  349 
But  see  Murdak  Ali  v.  Tufuzzul  HossEiisr 

16  W.  E.  78 

Salahmunissa    Khatoon  v.  Mohesh  Chunder 

Roy     .         .  .         .         .       16  W.  B.  85 

7.  Adraission  of  review  by  one 

Judge  only  of  Bench  who  heard  the  case 

— Objection  to  propriety  of  order  admitting  review. 
Where  a  review  has  been  admitted  by  the  sole 
remaining  Judge  of  the  Bench  which  heard  the 
case  originally,  it  is  not  open  to  counsel,  on  the 
re-hearing  of  the  appeal,  to  question  the  propriety  of 
the  order  for  admission.  If  such  order  is  wrong,  the 
error  cannot  be  corrected  by  the  Bench  appointed 
to  hear  the  appeal  after  its  restoration  to  its  original 
number  on  the  fUe.  Jardine,  Skinner  &  Co.  v. 
Dhun  Kishkn  Skin  .         .         .       13  W.  E.  82 
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8. Qualified  order  for  admis- 
sion of  review — Discretion  of  Court  as  to  extent 
case  should  be  retypened.  Held,  that  Judges  of  the 
Sadder  Court  admitting  an  application  for  review 
were  competent  to  make  a  quahfied  order  leaving  in 
the  Court  which  was  to  review  the  decision  a  discre- 
tion as  to  the  extent  to  which  the  review  should  be 
carried.  Bhttgwaxdeen  Doobey  v.  Myita  Baee 
9  W.  R.  P.  C.  23  :  11  Moo.  I.  A.  487 


9. 


Admission    of     additional 


evidence  on  re-hearing — Act  VIII  of  1859, 
s.  376.  When  an  application  for  review  is  admitted 
upon  other  grounds,  fresh  evidence  not  produced 
at  the  trial  may  be  received,  although  no  reason  as 
required  by  s.  376,  Act  VIII  of  1859,  had  been 
assigned  for  the  non-production  at  the  triaL  Behabi 
Lal  Nandi  v.  Trailakhomayi  Bakma>«i 

3  B.  L.  E.  A,  C.  346 


10. 


Question    as     to 


genuineness  of  pottah.  In  a  suit  for  confirmation  of 
title  to  a  village  alleged  to  be  in  the  possession  of 
plaintiS  under  a  mokurari  pottah,  the  first  Court 
found  the  pottah  to  be  genuine  and  gave  plaintiff  a 
decree.  The  lower  Appellate  Court  at  first  doubted 
the  genuineness  of  the  pottah  and  reversed  that 
decision,  but,  on  an  apphcation  for  review,  admitted 
additional  evidence  on  both  sides  and  dismissed  the 
appeal  Held,  that  the  lower  Appellate  Court  ought 
not  to  have  allowed  points  to  be  explained  away  in 
the  review  stage  by  admitting  additional  evidence 
thereon  though  in  this  particular  case  injustice  was 
not  done.  Tekaet  Khood  Naeain  Singh  v.  Tool- 
bee  Roy 15  W.  E.  9 

IL  Seasons     for    different 

<5pinion — Duty  of  Court  on  review.  A  Court 
should  give  reasons,  on  review  of  judgment,  for 
coming  to  a  different  conclusion  from  that  which  it 
had  previously  formed.  Ajtusdmoyee  Dossia  v. 
Kalee  Coomab  Rokheet      .         .      6  W.  R.  18 

12.  Notice    of     proceedings — 

Special  Judge  appointed  under  Dekkan  Agricul- 
turists' Relief  Act.  It  is  illegal  on  the  part  of  the 
Special  Judge,  appointed  under  Act  XVII  of  1879, 
to  reverse  the  decree  of  a  Subordinate  Judge  on 
review  without  giving  a  proper  and  sufficient  notice 
to  the  party  in  whose  favour  the  decree  was  passed. 
RupcHAXD  Khemchaxd  V.  Balvant  Naraya^t 
I.  L.  R.  11  Bom.  591 

13. Admission  of  review  and 

dismissal  of  appeal,  effect  o£  One  of  the 
Judges  of  a  Division  Bench,  which  gave  a  decision 
on  special  appeal  in  favour  of  plaintiff,  having  left 
the  Court,  the  remaining  Judge  heard  an  apphcation 
for  the  admission  of  a  review.  The  review  having 
been  admitted,  the  case  was  re-heard  before  the 
Judge  last  mentioned  and  another  Judge,  and  a  con- 
clusion was  arrived  at  contrary  to  the  former  deci- 
sion. An  apphcation  was  made  by  the  plaintiff  for 
a  review  of  this  judgment,  and  notice  was  issued  to 
the  defendant  who  came  in  thereupon,  and  judg- 
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ment  was  then  delivered  at  considerable  length,  in 
which  the  Judge  delivering  it  said  that  no  suJBBcient 
ground  had  been  made  out  for  the  admission  of  a 
review,  and  that  he  dismissed  the  appeal  Edd, 
that  the  last  judgment  was  a  re-hearing,  and  that  it 
dismissed,  not  the  apphcation  for  the  admission  of  a 
review,  but  the  case  itself  on  its  merits.  Lekkaj 
Roy  v.  Kaxhya  Singh     .         .        18  W.  R.  494 

11.  CRIMINAL  CASES. 

See  Chaege  to  Jitry — Misdirection. 

I.  L.  R.  17  Calc.  642 

See  Revision — Crdhnal  Cases. 

L  Power   of  review — Judgmtnt 

in  criminal  appeal.  The  High  Court  cannot  review 
its  judgment  passed  in  a  criminal  case  before  it 
on  appeal     Qcteen  v.  Godai  Raout 

B.  L.  R.  Sup.  VoL  436 :  5  W.  R.  61 

KrISTO   ChITNDER   ilAHATA   V.    OBINESSrREE   De- 

BiA       .         .  .         .         .         11 W.  R.  532 

In  the  matter  of  the  petition  of  Krishno  Chttrn 

17  W.  R.  Cr.  2 


2. 


Criminal  Pro- 


cedure Code.  The  Code  of  Criminal  Procedure  con- 
tains no  provision  for  a  review  of  an  order  passed  in 
a  criminal  case.     Reg.  v.  Mehtarji  Gopaui 

7  Bom.  Cr.  67 

Queen  v.  Tiloke  Chxjnt)        .       3  N.  W.  273 

3.  - ■ Review  of  judg- 
ment of  High  Court — Criminal  Procedure  Code  {Act 
X  of  18S2),  s.  369.  The  verdict  and  judgment 
of  a  Divisional  Bench  of  a  High  Court,  coupled  with 
the  sentence  in  a  criminal  case,  are  absolutely  final, 
and  as  soon  as  they  have  been  pronounced  and 
signed  by  the  Judges,  the  High  Court,  is  functus 
officio,  and  neither  the  Court  itself  nor  any  Bench 
of  it  has  any  power  to  revise  that  decision  or  inter- 
fere with  it  in  any  way.  In  the  matter  of  the 
petition  of  Gibbons  .         .     I.  L.  R.  14  Gale.  42 

Application  to  set 


aside  order  of  third  Judge  agreeing  with  junior 
Judge  where  there  is  difference  of  opinion  between  the 
Judges  of  Division  Bench.  Held  by  Moroax,  C.  J. 
and  Turner,  J.  (Ross  and  Spank ie,  J. J.,  dissent- 
ing), that  an  application  to  set  aside  an  order  made 
by  the  junior  Judge  of  a  Division  Bench  and  a 
t6ird  Judge  contrary  to  the  opinion  of  the  senior 
Judge  of  the  Division  Court  in  a  case  where  the  two 
Judges  differed  in  opinion  is  not  in  the  nature  of 
a  review  of  judgment,  and  is  cognizable  by  the 
Court.  Where  an  order  has  been  actually  issued 
by  the  High  Court,  a  Division  Bench  will  not 
disturb  the  same,  unless  in  the  opinion  of  a  majority 
of  the  Court  the  order  ^is  bad.  Queen  v.  Nyn 
Singh  • 

2  M".  W.  117 :    S.C.  Agra  P.  B.  Ed.  1874, 196 

15  U  2 
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Review    of    sentence    once 


passed.     A  sentence    duly    passed   and   recorded 
cannot  be  revised  by  the  Judge.     ANONYMorrs 

4  Mad.  Ap.  19 


Anonymous     . 

Anonyaioxis     . 


5  Mad.  Ap.  18 
.    6  Mad.  Ap.  8 


{Contra),  AnonymoTjs  .         .       5  Mad.  Ap.  20 

6.  Order  obtained  on  misstate- 
ment of  facts — Forfeited  property — Criminal 
Procedure  Code  {Act  XXV  of  1861),  ss.  184,  185. 
Where  an  order  for  the  release  of  the  property 
of  an  absconding  offender,  which  had  been  attached 
under  s.  184  of  the  Criminal  Procedure  Code  (Act 
XXV  of  1861),  had  been  obtained  from  the  High 
Court  on  an  ex  parte  apphcation,  and  on  an 
incorrect  statement  of  facts,  the  High  Court,  on 
the  apphcation  of  the  Government  cancelled  such 
order.  In  the  matter  of  the  petition  of  the  Govern- 
ment of  Bengal    .         .         .       9  B.  L.  B.  342 


7. 


Order   dismissing    applica- 


tion' by  accused  person  for  revision — Crimi- 
nal Procedure  Code,  ss.  369,  434 — Letters  Patent, 
High  Court,  N.  W.  P.,  els.  18  and  19.  The  High 
Court  had  no  power  under  s.  369  of  the  Criminal 
Procedure  Code  to  review  an  order  dismissing  an  ap- 
phcation for  revision  made  by  an  accused  person, 
and  the  only  remedy  was  by  an  appeal  to  the  pre- 
rogative of  the  Crown  as  exercised  by  the  local 
Government.  Per  Beodhtjrst,  J. — The  Legisla- 
ture has  not  conferred  in  express  words  upon  a  High 
Court  the  power  of  reviewing  its  judgments  in  all 
criminal  cases  as  it  has  done  under  tlie  CivU  Pro- 
cedure Code  in  civil  cases  :  and  the  provisions  of 
s.  369  of  the  Criminal  Procedure  Code,  so  far  as 
they  affect  the  High  Court,  apply  merely  to  ques- 
tions of  law  arising  in  its  original  criminal  jurisdic- 
tion and  which  are  reserved  and  are  subsequently 
disposed  of  under  the  provisions  of  s.  434  of  the 
Criminal  Procedure  Code  and  ss.  18  and  19  of  the 
Letters  Patent  for  the  High  Court  of  the  N.-W.  P. 
Queen  v.  Godai  Raout,  B.  L.  R.  Sup.  Vol.  436, 
referred  to.  Queen  Empress  v.  Duega  Chaean 
I.  li.  R.  7  All.  672 


8. 


Order  made  on   revision — 


Power  of  High  Court— Criminal  Procedure  Code, 
s  439.  A  Division  Bench  of  the  High  Court  has 
not,  under  s.  439  of  the  Code  of  Ci-iminal  Procedure 
(Act  X  of  1882),  &x\y  poAver  to  review  its  judgment 
pronounced  on  revision  in  a  criminal  case.  Queen 
Empress  v.  Durga  Charan,  t.  L.  P.,  7  All,  672, 
followed.     Queen-Empress  v.  Fox 

I.  L.  R.  10  Bom.  176 

See  Queen-Empress  v.  Ganesh  Ra3i  Krishna 
I.  L.  R.  23  Bom.  50 

9. Order      rejecting 

appeal  as  barred  by  limitation — Review  of  such  order 
— Finality  of  judgments  in  criminal  matters — 
Crimin-al  Procedure  Code,  1882,  ss.  421  and  430. 
A  Sessions  Judge  dismissed  an  appeal  on  the  ground 
that  it  was  barred  by  hmitationj     On  a  subsequent 
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apphcation  by  the  accused,  the  Judge  admitted 
the  appeal  and  at  the  hearing  acquitted  him.  The 
High  Court  sent  for  the  record  in  the  exorcise  of 
its  re  visional  jurisdiction.  Held,iha,t  the  order  of 
acquittal  was  ultra  vires  under  s.  430  of  the  Code 
of  Crimmal  Procedure.  The  order  dismissing  the 
appeal  was  final  and  not  open  to  review.  It  was 
argued  that  s.  421  of  the  Criminal  Procedure  Code 
only  applies  to  orders  passed  on  the  merits,  and 
that,  as  the  order  rejecting  the  appeal  was  not  of 
that  class,  itwas  an  order  "  upon  appeal  "  and  was 
not  final  under  s.  430.  Held,  that  s.  421  was  not 
hmited  to  orders  passed  on  the  merits,  and  that  the 
order  in  question  was  an  order  upon  appeal  and  final 
under  s.  430.  The  Criminal  Procedure  Code  makes 
no  provision  for  review  of  judgments  in  criminal 
matters  by  subordinate  Appellate  Courts.  The 
jurisdiction  of  revision  is  vested  in  the  High  Court,, 
which  has  ample  powers  under  Ch.  XXXII  to  rectify 
any  inadvertent  failure  of  justice.  Queen-Em- 
press V.  Bhimappa  bin  Ramanna 

I.  li.  R.  19  Bom.  732 

10.  Power  of  review  by  Dis- 
trict Magistrate.  \\here  a  District  Magistrate 
on  12th  June  1897  made  an  order  after  hearing  an 
inquiry  as  to  the  possession  of  some  missing  property 
supposed  to  have  been  stolen  and  afterwards  on  3rd 
August  1897  reversed  the  order  as  erroneous  : — Heldy 
per  Ranade,  J.,  that  the  District  Magistrate  had  no 
power  to  review  his  own  previous  order  of  the  12th 
June  1897,  passed  on  full  inquu-y  and  after  hearing 
both  parties.  The  power  of  reversion  in  criminal 
cases  is  very  strictly  confined,  and  the  same  con- 
sideration which  prevent  subordinate  Courts  from 
altering  their  judgments  on  review  hold  good  in 
respect  of  final  orders  which  are  of  the  nature  of  a 
judgment.     In  re  Harilal  Buch 

I.  L.  R.  22  Bom.  949 

11.  Power  of  review  by  High 

Court  in  Criminal  eases — FiTudity  of  order 
of  High  Court — Order  not  sealed — Criminal  Pro- 
cedure Code,  ss.  107  and  110 — Security  for  keeping 
the  peace — Security  for  good  behaviour.  An  apphca- 
tion from  jail — worded  as  an  appeal — against  an 
order  passed  under  ss.  110  and  118  of  the  Code  of 
Criminal  Procedure  was  summarily  rejected  by 
means  of  the  following  order  : — "  No  appeal  hes 
in  this  case,  and  no  sufficient  ground  appears  for 
interference  in  revision.  The  apphcation  is  dis- 
missed." This  order  was  signed  by  the  Judge,  who 
passed  it,  but  was  not  sealed  with  the  seal  of  the 
Court.  Held,  that  the  Judge,  who  had  passed  the 
order  quoted  above,  was  not  under  the  circum- 
stances precluded  fi'om  entertaining  an  application 
for  revision  presented  by  counsel  in  relation  to  the 
same  matter.  Queen-Empress  v.  Lalit  Tiwari,  I. 
L.  R.  21  All.  177,  followed.  Held,  also,  that  where 
it  appears  from  the  evidence  that  there  is  an  appx'e- 
hension  of  any  one  using  violence  towards  a  parti- 
cular person  or  particular  persons,  he  ought  to 
be  bound  over  to  keep  the  peace  as  provided  by 
e.  107,  and  not  be  proceeded  against^under  s.  1 10_of 
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the  Code  of  Criminal  Procedure.  Ejiperob  v. 
Kat.t.tj  (1905)         .         .         L  L.  R.  27  AIL  192 

3^12, Subordinate  Judge,  power 

ot— Criminal  Procedure  Code  (  Act  V  of  1S98), 
8.  195 — Application  for  sanction  to  prosecute — i>i.s- 
missal  of  the  application  for  default — Appellate 
Court  cannot  grant  sanction  on  appeal — Dismissal 
of  application  for  default  not  permissible — Review 
of  order  not  permissible  under  the  Code,  An  appli- 
cation was  made  by  the  Public  Prosecutor  of 
Belgaum  to  the  Subordinate  Judge  of  Gokak  for 
sanction  to  prosecute  one  G  for  offences  committed 
in  his  Court.  The  PubUc  Prosecutor  failed  to 
appear  in  the  Court  on  the  day  and  at  the  hour 
fixed  for  the  hearing  of  the  application.  The 
Subordinate  Judge  dismissed  the  appUcation  as 
for  default.  On  an  appUcation  being  made  to 
review  this  order,  the  Subordinate  Judge  declined  to 
do  so.  On  appeal,  however,  the  District  Judge 
granted  the  sanction  under  s.  195  of  the  Criminal 
Procedure  Code  (Act  V  of  1898).  Held,  that  the 
Subordinate  Judge  had  no  power  to  review  his  order, 
because  the  Criminal  Procedure  Code  contained  no 
provision  giving  jurisdiction  to  a  Court  to  review 
■orders  passed  under  it.  In  re  Gopal  Siddeshwak 
DESHPiSDE  (1907).  .     I.  L  R.  32  Bom.  203 

EEVISION— CIVIL  CASES. 


1.  Geserajl    Cases 

2.  Small  Catjse  Cottbt  Cases 


CoL 
10867 
10867 


See  Act  V  of  1861.  s.  4  (2). 
L  li.  R.  27  All.  192  ;  292  ;  296  ;  359  ; 
380  ;  397,  439  ;  531 

See  Agea  Tesa^'cy  Act,  1901,  s.  167 

I.  li.  E.  31  AIL  445 

See   Appeal.     .     I.  L.  R.  32  Calc.  572 
L  Ij.  R.  35  Calc.  648 

See  Arbitration — Award 

I.  li.  R.  33  Calc.  757 
10  C.  W.  N.  609 

JSee  Civil    Procedure  Code,   CRrMCfAL 
Procedure  Code 

I.  L.  R.  26  All.  1,  244,  249,  572 
8  C.  W.  N.  73,  587,  839 

■See  Civil  Procedure  Code,  1882,  ss.  206, 

622      .         .         .       9  C.  W.  N.  695 

I.  L.  R.  31  Bom.  447 

See  Civil  Pbocedube  Code,  1882,  ss.  244, 
622         ..         L  li.  R.  28  AIL  72 

See   Civil  Procedure    Code,     1882,  ss. 
310  A,  622        .      I.  li.  R.  28  AIL  84 

See  Civil  Procedure  Code  ,  1882,  s.  622 
I.  L.  R.  31  Mad.  490 
12  C.  W.  K".  16 

^ee  CrviL  Procedure  Code,  1882,  ss.  626, 
629         .         .       I.  li.  R.  31  AIL  610 
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See  Civil  Procedttbe  Code,  (Act  V    op 
1908),  8.  115        .       13  C.  W.  M".  793 

See    Dekkan    Agbicultttrists'    Relief 
Act,  8.  3     .     L  L.  R.  14.  Bom.  387 

See    Dek£ak    Agriculturists'    Relief 

Act,  s.  53     .      I.  L.  R.  15  Bom.  180 

I.  L.  R.  19  Bom.  286 

See  Judgment — Civil  Cases. 

I.  li.  R.  13  AIL  533 

See  Land  Acquisition  Act  (1  of  1984), 
s.  32.  .1.  li.  R.  35  Gale.  1104 

See  Legal  Practitioners'  Act,  s.  36. 

I.  L.  R.  31  AIL  59 

See  Limitation        .         9  C.  W.  U",  958 

See  MuNSiF      .      I.  L.  R.  24  Mad.  335 

See  Practice — Civil  Cases — Vakil  and 

Counsel         .     I.  L.  R  30  Calc.  986 

new.  W.  112 

See   Presidency   Small   Cause    Courts 
Act      .         .1.  li.  R.  31  Bom.  138 

See    Public    Demands    Recovery    Act 

(Ben.  Act  I  of  1895),  ss.  15,  19,  32,  33. 

L  L.  R.  30  Calc.  619 

(See"' Sale  in  Execution   of  Decree — 
DisTRiBxrnoN  of  Sale-proceeds 

I.  L.  R.  29  Calc.  773 

See   Statute,  24  k   25  Vict..  Cap.  CIV, 
s.  15     .         .        I.  L.  R.  26  All.  144 

See  Superintendence  of  High  Court — 
Charter  Act,   s.    15 — Civil  Cases. 

See  Superintendence  of  High  Court — 
CiVTL  Procedure  Code,   1882,  s.   622. 

by  High  Court — 


See    Land   Registration    Act.     (Beng. 
Vn  of  1876),  ss.  52,  55,  62. 

I.  li.  R.  35  Calc.  120 

See  TiAND  Registration  Act  (Beng.  VII 
of  1876),  ss.  59,  63. 

I.  L.  R.  35  Calc.  571 

—  of  entries — 


See  Record  op  Rights. 

I.  li.  R.  35  Calc.  176 

—    order  on — 


See  Execution  of  Decree — Decree  to 

BE  executed  after  Appeal  or  Review 

I.  li.  R,  16  Bom.  560 

See    Letters     Paten-t,     High      Court, 
N.-W.  P.,  CL.  10.    I.  L.  R,  15  All.  373 

—  power  of — 


See  High  Court,  Jurisdiction  of — ^Bom- 
bay—Civil .    I.  L.  R.  20  Bom.  680 
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1.  GENERAL  CASES. 
Power  of  High  Court— Rules  18' 


20,  made  under  Act  XXVI  of  1839— Agent  to  the 
Governor  at  Vizagapaiam.  The  Agent  to  the  Go- 
vernor at  Vizagapatam  dismissed  an  appeal  under 
the  Agency  Rules,  No.  18.  The  appellant  pre- 
ferred a  petition  to  the  High  Court  against  the 
order  of  the  Agent,  Held,  that  the  High  Court  had 
no  power  to  interfere.  Jagannadha  v.  Goppanna 
I.  li.  R.  16.  Mad.  229 


1. 


2.  SMALL  CAUSE  COURT  CASES.5  i 
Provincial  Small  Cause 


2. 


3. 


4. 


Courts  Act  (IX  of  1887),  s.  25 — Circumsta'nces 
under  which  the  High  Court  will  exercise  its  revisional 
powers.  S.  25  of  the  Provincial  Small  Cause 
Courts  Act  (IX  of  1887)  was  not  intended  to  give 
in  effect  a  right  of  appeal  in  all  Small  Cause  Court 
cases,  either  on  law  or  fact.  The  revisional  powers 
given  by  that  section  are  only  exerciscable  where 
it  appears  that  some  substantial  injustice  to  a 
party  to  the  litigation  has  directly  resulted  from  a 
material  misapplication  or  misapprehension  of  law, 
or  from  a  material  error  in  precedure.  Muhamriiad 
Nizam-ud-din  Khan  v.  Hira  Lull,  All.  Weekly  Notes 
(1890),  121,  and  Masum  Ali  v.  Mohsin  Ali,  All. 
Weekly  Notes  (1890),  201,  approved.  Muhammad 
Bakar  v.  Bahal  Singh      .     I.  L.  R.  13  All.  277 


Civil  Procedure 


Code,  s.  622 — Superintendence  of  High  Court — 
Wrong  decision  on  a  question  of  limitation.  An 
appUcation  under  s.  25  of  Act  IX  of  1887  to  set 
aside  a  decree  ought  not  to  be  entertained  except 
in  cases  in  which  a  similar  apphcation  under  s.  622 
of  the  Code  of  Civil  Procedure  would  be  allowed. 
Such  an  apphcation  will  not  he  where  the  sole  ground 
is  whether  the  first  Court  was  or  was  not  right  in  its 
decision  on  a  question  of  limitation.  Amir  Hasan 
Khan  v.  Sheo  Baksh  Singh,  I.  L.  R.  11  Cole.  6, 
referred  to.  Raghtj  Nath  Sahai  v.  OiTiciAL 
Liquidator  of  the  Himalaya  Bais^k. 

I.  li.  R.  15  All.  139 


Discretion  of  Court 


— Superintendence  of  High  Court  under  Civil  Pro- 
cedure Code,  1882,  s.  622.  S.  25  of  Act  IX  of  1887 
was  not  intended  to  give  what  would  practically  be 
an  appeal  in  every  case  from  the  decision  of  a 
Court  of  Small  Causes,  but  the  discretion  to  be 
exercised  thereunder  should  be  guided  by  the  same 
considerations  as  those  which  govern  the  appli- 
cation of  s.  622  of  Act  XIV  of  1882.  Muhammad 
Bakar  v.  Bahal  Singh,  I.  L.  R.  13  All.  277,  and 
Raghunath  t^ahai  v.  Official  Liquidator  of  the 
Himalaya  Bank,  I.  L.  R.  15  All.  139,  referred  to. 
Sarman  Lal  v.  Khuban  I.  L.  R.  16  All.  476 


Civil  Procedure 


Code,  1882,  s.  622 — Superintendence  of  High  Court — 
Ground  for  revision — Question  of  limitation.  It 
is  no  ground  for  revision  under  s.  25  of  Act  IX  of 
1887  that  the  Court  whose  order  it  is  sought  to  revise 
may  have  come  to  an  erroneous  decision  on  a  point 
of  limitation.     Amir  Hassan  Khan  v.  Sheo  Baksh 
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2.  SMALL   CAUSE   COURT   CASES— contd. 

Singh,  I.  L.  R.  11  Calc.  6,  referred  to.     SaemaN 

Lal  v.  Khuban  .         _I.  L.  R.  17  All.  422 

5. Jurisdiction    and' 


superintendence  of  the  High  Court — Civil  Proce- 
dure Code,  1882,  s.  622 — Practice.  An  error  of 
law  or  procedure  in  the  Small  Cause  Court  confers 
jurisdiction  upon  the  High  Court  to  exercise  the 
power  committed  by  s.  25  of  the  Provincial  Small 
Cause  Courts  Act  (IX  of  1887).  The  powers  con- 
ferred by  the  section  are,  however,  purely  discre= 
tionary,  and  the  section  does  not  give  a  right  of 
appeal  in  all  Small  Cause  Court  cases  either  on 
law  or  on  fact.  The  High  Court  is  to  determine 
in  what  cases  it  .shall  exercise  the  powers  conferred 
upon  it.  It  is  not  the  practice  of  the  Bombay 
High  Court  to  interfere  under  s.  25  of  the  Act  when 
there  are  no  substantial  merits  in  the  case  of  the 
apphcant.  It  interferes  to  remedy  injustice.  It 
is  slow  to  interfere  where  substantial  justice  has 
been  done  by  the  subordinate  Court,  although 
that  Court  may  technically  have  erred.  The  pro- 
visions of  s.  622  of  the  Code  of  Civil  Procedure  (Act 
XIV  of  1882)  do  not  afford  a  safe  guide  for  the- 
exercise  of  the  extraordinary  jurisdiction  under 
s.  25  of  the  Provincial  Small  Cause  Courts  Act. 
The  wording  of  the  two  sections  is  wholly  different^ 
that  of  s.  25  of  the  Provincial  Small  Cause  Courts 
Act  being  of  the  widest  description  and  conferring 
the  most  ample  discretion  on  the  High  Court,, 
while  it  has  been  held  by  the  Privy  Council  that 
s.  622  of  the  Civil  Procedure  Code  ought  to  be  con- 
strued in  a  very  restricted  and  limited  sense. 
PooNA  City  Municipality  v.  Ramji  Raghunath 
I.  L.  R.  21  Bom.  25a 


6. 


Civil    Procedure- 


Code,1882,  s.  622 — Discretion  of  Court  in  dealing 
with  applications  under  s.  25  of  Act  IX  of  1887. 
Although  s.  622  of  the  Code  of  Civil  Procedure  may 
properly  be  taken  as  indicating  the  hues  along 
which  a  Judge  would  do  well  to  exercise  his  dis- 
cretion in  admitting  an  application  under  «.  25 
of  the  Small  Cause  Courts  Act,  a  Judge  is  not 
absolutely  bound  to  refuse  any  application  under 
s.  25  of  the  latter  Act  which  could  not  be  admitted 
under  s.  622  of  the  Code  of  Civil  Procedure. 
Sarman  Lal  v.  Khuhan,  I.  L.  R.  17  All.  422, 
referred  to  and  explained.  Vias  Ram  Shankar 
V.  Ralla  Ram  Misir      .        I.  L.  R.  21  AU.  89' 


7. 


Civil   Procedure 


Code  (Act  XIV  of  1882),  s.  203— Decree  not  accord- 
ing to  law — Substantial  failure  of  justice — Interfer- 
ence under  extraordinary  jurisdiction.  The  plaintiff, 
a  Hindu  widow,  sued  for  R74-4-0,  being  the  balance 
due  on  an  account.  She  called  six  witnesses  to 
prove  her  claim.  The  defendant  did  not  appear 
to  defend  the  suit.  The  Judge,  however,  dismissed 
the  suit,  the  only  judgment  recorded  by  him  being 
as  follows  :  "  Claim  not  proved.  Claim  rejected 
with  costs."  The  plaintiff  thereupon  apphed  to 
the  High  Court  under  its  extraordinary  jurisdiction 
and  the  above  decree  was  set  aside,  and  a  decree 
passed    for  the  plaintiff  with  costs.      Held,  that 
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the  decree,  being  founded  on  a  judgment  not  in 
accordance  with  s.  203  of  the  Civil  Procedure  Code, 
was  not  according  to  law,  and  therefore  the  High 
Court,  ixnder  s.  25  of  the  Provincial  Small  Cause 
Courts  Act,  had  jurisdiction  to  pass  such  order 
ill  the  matter  as  it  thought  fit.  Per  Fareait, 
C.J. — In  a  case  where  there  is  nothing  to  excite 
suspicion,  and  where  the  plaintiff  had  given  such 
J  roof  of  her  claim  as  the  law  requires,  the  plaintiff 
-  entitled,  and  this  Court  is  entitled,  to  have 
me  indication  from  the  Judge  of  the  point  upon 
lich  he  dismisses  the  suit,  to  show  that  he  is  not 
acting  from  mere  caprice  or  in  ignorance  of  the 
mles  of  law  which  regulate  the  proof  requisite  to 
establish  a  plaintiff's  claim.  Per  Fcxtok,  J. — 
The  ground  on  which  I  would  base  our  decision  is 
that  the  error  under  s.  203  brings  the  case  within 
onr  jurisdiction,  and  that  the  case  being  thus  be- 
fore ns  we  are  entitled,  on  being  convinced  that  a 
failure  of  justice  has  occurred,  to  pass  an  order 
which  will  rectify  the  mistake.  Bai  .L^soda  v. 
Bamansha  Ma>-cherji    .  I.  Ij.  B.  23  Bom.  334 


8. 


Calcutta      Muni- 


cipal Consoiidntion  Act  {1S88),  ss.  135  and  157 — 
"  Valuation,"  Meaning  of — Re-valuation  made  bi/ 
the  Municipality  within  six  years  from  the  date  of 
the  valuation  made  after  hearing  objection,  legality 
of— Code  of  Ciril  Procedure  (Act  XIV  of  1882), 
8.  622— Stat.  24  <L-  25  Vict.,  c.  104,  s.  15—Superin- 
tendence  of  High  Court.  The  word  "  valuation  " 
in  s.  135  of  the  Calcutta  Municipal  Consolidation 
Act  (Bengal  Act  II  of  1888)  means,  not  "  the 
amount  of  the  valuation  "  only,  but  also  the  pro- 
cess or  act  of  valuation.  A  valuation  was  made  by 
the  Calcutta  Municipality  of  a  holding,  the  rate- 
payer objected  to  the  amount,  and  the  Vice- 
Chiairman  of  the  Municipality,  on  hearing  the 
objection,  fixed  the  valuation  at  a  certain  amonnt. 
Within  six  years  from  this  valuation  fixed  after 
objection,  a  re-valuation  was  made  by  the  Muni- 
cipality, and  the  rate-j)aycr  objected  to  the  legality 
of  .such  valuation  on  the  ground  that  the  Munici- 
pality had  no  power  to  make  a  re- valuation  within 
six  years  from  the  date  of  the  la.st  valuation.  The 
Vice-Chairman  overruled  the  objection,  and  the 
rate-payer  appealed  under  s.  157  of  the  Act  to  the 
Judge  of  the  Court  of  Small  Causes  at  Sealdah,  who 
allowed  the  appeal.  Held,  that,  inasmuch  as  the 
objection  raised  by  the  rate-payer  was  an  objection 
to  the  valuation  within  the  meaning  of  s.  135  of 
the  Act,  the  Judge  of  the  Small  Cause  Court  had 
jurisdiction  to  deal  with  it.  That  being  so,  it  was 
not  open  to  the  High  Court  to  interfere  either  under 
8.  25  of  the  Provincial  Small  Cause  Courts  Act,  or 
tmder  s.  622  of  the  Code  of  Civil  Procedure,  or 
under  s.  15  of  24  &  25  Vict.,  c.  104.  Corpokation 
OF  Calcctta  v.  Bhtjpati  Roy  Chowdhury 

L  L.  R.  26  Cale.  74 
3  C.  W.  N".  70 

9.  — —   Review    of    judg- 

ment, application  for — Civil  Procedure  Code  {Act 
XIV  of  1882),  ss.  622,  623,  626,  629—SmaU  Cause 


REVISION— CrVTL  CASES— concH. 

2.  SMALL  CAUSE  COURT  CASES— concW. 
Court  suit.  An  application  for  review  of  judgment 
in  a  Small  Cause  Cou»t  suit  was  rejected,  wronglyi 
on  the  ground  of  a  supposied  deficiency  in  the  court- 
fee  paid  upon  the  application.  Held,  that  this 
order  was  open  to  revision.  Ram  Lai  v.  Raian  Lai, 
I.  L.  R.  26  All.  672,  distinguished.  Willis  v. 
Jawad  HrSAiN  (1907)      .     I.  L.  B.  29  AIL  468 

REVISION— CRIMINAL  CASES. 

Col. 

1.  Gexeral   Rules   for    Exercise   of 

Power 10871 

2.  Delay 10877 

3.  Question  of  Fact   .  .         .  10877 

4.  Evidence  and  Witnesses         .         .  10879 

5.  Acquittals      .....  10884 

6.  Commitments  .....  10886 

7.  Discharge  of  Accused    .         .         .  10887 

8.  Revival  of  Complaint,  and  Retrial  10889 

9.  JuDGJiENTS,  Defects  in  .         .         .  10890 

10.  Sentences 10891 

11.  Verdict  of  Jury  and  Misdirection     10895 

12.  Miscellaneous  Cases      .         .         .   10897 

See  Absconding  Offender. 

I.  L.  R.  19  Mad.  3 
I.  L.  R.  20  Mad,  88 

See  Accomplice   .  I.  L.  R.  14  Bom.  115 

See  Accused  Person,  Right  of. 

I.  L.  R.  19  Mad.  14 

See  Appeal  in  Criminal  Cases — Crdh- 
NAL  Procedure  Code. 

I.  L.  R.  15  All.  61 

See  Appeal  in  Criminal  Cases — Prac- 
tice and  Procedure. 

I.  L.  R.  2  Bom.  564 

See  Complaint — Dismissal  of  Complaint 
— Effect  of  Dismissal. 

I.  L.  R.  28  Calc.  102 

See    Complaint — Institution  of    Com- 
plaint AND  Necessary  PRELniiNARTES. 
4  C.  W.  N.  825 

See  Criminal    Procedure   Code,    1898, 
ss.  145,  435      .       I.  L.  R.  31  All.  150 

See  Criminal  Proceduke  Code,  ss.  145, 
(i),  439  (3)     .     I.  L.  B.  27  All.  296 

See  Criminal  Procedure  Code,  ss.  195, 
439        .  .     I.  L.  R.  28  All.  554 

See   Criminal  Procedure    Code,    1898, 
S3.  435  to  442. 

See    High    Couht,    Jurisdiction    of — 
Calcutta — Criminal. 

L  L.  B.  9  Calc.  288 
I.  L.  B.  26  Calc.  746 

See  Joinder  op  Charges. 

5  C.  W.  N.  866 


k 


(     10871     ) 


DIGEST  OE  CASES. 


(     10872     ) 
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See  Jtjkisdiction  of  Criminal  Court — 
European  British  Subjects. 

I.  Ii.  R.  12  Bom.  561 

See  Jury — Withdrawal  of  Case  from 
Jury  .         .         .        5  C.  W.  N".  411 

See  Nuisance — Under  Criminal  Proce- 
dure Codes       .         .    6  B.  L.  B.  74 
I.  Ii.  R.  19  Cale.  127 

See    Possession,   Order    of    Criminal 
Court  as  to  — Costs. 

I.  L.  R.  22  Calc.  387 
I.  L.  R.  33  Cale.  33 

^ee  Attachment  of  Property. 

6  C.  W.  W.  882 

See  Likelihood     of    Breach    of   the 
Peace     .     I.  L.  R.  30  Calc.  112 

See    Perjury        I.  L.  R.  28  Bom,  479 

See    Practice — Criminal    Cases — Revi- 
sion    .         .     tl.  L.  R.  21  Calc.  827 
I.  L.  R.  36  Calc.  643 

See  Reformatory  Schools  Act,    1876, 
s.  8        .         .     I.  Ii.  R.  14  Bom.  381 

See  Reformatory  Schools  Act — 

ss.  8.  9,  16  .5  C.  "W.  K".  210 

ss.  8,  16     .     1.  L.  R.  28  Calc.  423 

See  Reformatory  Schools  Act,   1897, 

s.  16.    I.  Ii.  R.  20  All.  158,  159,  160 

3  C,  W.  N.  576 

I.  Ii.  R.  21  All.  391 

See    Sanction   to    Prosecute — Discre- 
tion IN  Granting  Sanction. 

I.  Ii.  R.  15  Mad.  224 

See  Security  for  Good  Behaviour. 

:  I.  L.  R.  16  Bom.  372 

See  Sentence — Power  of  High  Court 
AS  TO  Sentences — Mitigation. 

B.  L.  R.  Sup.  VoL  484 

See  Sessions  Judge,  Jurisdiction  op. 

I.  Ii.  R.  20  Calc  633 

I.  Ii.  R.  28  Calc.  63 

I.  L.  R.  23  Bom.  50 

I.  L.  R.  23  Mad.  205  ;  225 

See  Village  Chowkidars  Act,  s.  8. 

I.  Ii.  R.  23  Calc.  421 

-'^  revisional  jurisdiction   over  im- 


moveable property — 

See  Revision — Criminal    Cases. 

I.  Ii.  R.  36  Calc.  45 


1.  GENERAL  RULES  FOR  EXERCISE  OF 
POWER. 


1. Cases  "where    appeal  lies — 

Appeal  preliminary  to  application  for  revision. 
Where  there  is  a  Court  of  appeal,  resort  should  be 
had  thereto  before  application  is  made  to  the  High 


REVISION— CRIMINAL  CASES— cowW. 

1.  GENERAL    RULES    FOR    EXERCISE    OF 
POWER— contd. 

Court  for  the  exercise  of  its  powers  of  revision. 
Empress  v.  Nilambhar  Babu. 

I.  Ii.  R.  2  All.  276 

2.    — Appeal   by  Local 

Government — Application  for  revision  by  Local 
Government — Criminal  Procedure  Code,  1882,  ss.  417, 
439.  It  is  not  an  inflexible  rule  that  where  either 
Government  on  the  one  side  or  an  accused  on  the 
other  has  a  right  of  appeal,  and  does  not  exercise 
it,  the  powers  of  the  High  Court  under  s.  439  of  the 
Criminal  Procedure  Code  cannot  be  exercised  ;  but, 
in  such  cases  these  powers  should  be  sparingly  used 
and  save  in  very  exceptional  circumstances,  not  at 
all  in  reference  to  questions  of  fact.  Queen-Em- 
press V.  Ala  Buksh  .       I.  L.  R.  6  All.  484 


3. 


Error  which  cannot  be  cor- 


rected by  appeal — Power  of  High  Court.  The 
High  Court  may  act  as  a  court  of  revision  after  it 
has  acted  as  a  Court  of  appeal  in  order  to  correct  an 
error  which  cannot  set  be  right  by  appeal.  Queen 
GoRA  Chand  Gope  .  B.  Ii.  R.  Sup.  Vol.  443 
1.  Ind.  Jur.  Hr.  S.  177 
5  W.  R.  Cr.  45 

Power    of  High    Court    on 


revision— Lexers  Patent,  High  Court,  N.-W.  P., 
cl.  27,  24  d;  25  Vict.,  c.  104,  s.  13.  S.  13  of  24 
&  25  Vict.,  c.  104,  and  s.  27  of  the  Letters  Patent 
of  the  High  Court,  apply  to  the  High  Court  in  its 
revisional  as  well  as  in  its  appellate  jurisdiction. 
Queen  v.  Nyn  Singh. 
2  N".  W.  117  :  s.c.  Agra,  E.  B.  Ed.  1874, 196 

5.  Criminal  Proce- 
dure Code,  1882,  s.  439.  The  provisions  of  s.  439  of 
the  Criminal  Procedure  Code  in  no  way  affect  the 
powers  of  the  High  Court  as  a  court  of  revision 
vested  in  it  by  the  High  Courts  Act.  Chakowri 
Lall  v.  Moti  Kurmi       .         .     13  C.  L.  R.  275 

6.  ^ Irregularity  or  illegality  in 

proceedings — Ground  for  revision.  A  fair  primd 
faciecasQ  as  to  the  irregularity  of  those  proceedings, 
or  the  illegality  or  impropriety  of  the  sentence  or 
order,  must  appear  before  the  Court  will  caU  for  or 
direct  a  return  of  the  record  of  the  proceedings. 
Queen  v.  Subbayya  Gaundan       .     1  Mad.  138 

Application  by  private  pro- 


secutor— Act  X  of  1872,  s.  297 — Power  of  private 
prosecutor  to  move  the  Court  in  a  case  of  acquittal. 
A  private  prosecutor  can  move  the  High  Court,  in 
the  case  of  an  acquittal,  to  exercise  its  powers  of 
revision  under  s.  297  of  Act  X  of  1872.  Sukho  v. 
DuRGA  Prasad       .         .         I.  L.  R.  2  All.  448 

See  In  the  matter  of  Hardeo 

I.  Ii.  R.  1  All.  139 

8.  Power    of  High  Court  to 

act  on  private  information — Revision  by  High 
Court,  power  of — Ground  for  revision.  In  the  course 
of  a  serious  riot  one  S  was  killed  by  a  shot  from 
a  gun.  The  first  prisoner  and  others  were  charged 
with  murder.      The  Sessions  Judge   believing   the 
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1.  GENEEAT.    RULES     FOR    EXERCISE    OF 

POWERr— contd. 
statement  of  the  first  prisoner  and  his  witnesses  that 
he  had  fired  in  self-defence,  acquitted  him  of  the 
charge.  Upon  a  petition  presented  by  the  widow 
of  the  deceased  praying  the  Court  to  exercise  their 
powers  of  revision  : — Held,  that,  under  the  provi- 
sions of  8.  297  of  the  Criminal  Procedure  Code,  the 
High  Court  might  exercise  its  powers  of  revision 
upon  information  in  whatever  way  received.  In  the 
matter  of  Attbokiam        .  I.  L.  R.  2  Mad.  38 


9. 


Revision  by  the  High  Court   | 


Court — CrimiWil  Procedure  Code,  1882,  ss.  435, 
439.  The  High  Court  wUl  exercise  its  powers  under 
ss.  435  and  439  in  the  interests  of  justice,  in  excep- 
tional cases,  as  where  the  enqiiiry  in  the  lower  Court 
has  been  faulty.  Bhawoo  Jivaji  v.  Mtilji  Dayal 
I.  L.  R.  12  Bom.  377 


11. 


Exercise  of  re  visional  power 


during  hearing  of  case — Illegal  prosecution 
by  Municipal  Commissioners  tinder  the  Penal  Code, 
Where,  during  the  hearing  of  proceedings  in  a  pro- 
secution by  certain  Municipal  Commissioners  under 
the  Penal  Code  of  a  man  who  had  made  a  false 
statement  in  an  application  for  a  license  the  High 
Court  stayed  the  proceedings,  and  issued  a  rule  to 
show  cause  why  they  should  not  be  quashed,  it  was 
contended  at  the  hearing  of  the  rule  that  the  High 
Court  should  not  interfere  at  that  stage  of  the 
proceedings  under  its  revisional  jurisdiction.  Held, 
that  the  High  Court  has  power  to  interfere  at  any 
stage  of  a  case,  and  that,  when  it  is  brought  to  its 
notice  that  a  person  has  been  subject etl,  as  in  this 
case,  for  over  two  months,  to  the  harassment  of  an 
illegal  prosecution,  it  is  its  bounden  duty  to  interfere. 
Chandi  Pekshad  v.  Abdur  Rahman 

I.  L,  R.  22  Cale.  131 


12. 


Po-wer  of  interference  by 


the  High  Court — Test  as  to  whether  case  is  of 
exceptional  nature  or  not — Practice  in  criminal  case. 
The  High  Court  will  not  interfere  in  a  case  during 
its  pendency  in  a  subordinate  Court,  unless  it  is  of 
an  exceptional  nature  ;  and  one  test  of  its  being  of 
such  a  nature  is  that  a  bare  statement  of  the  facts 
of  the  case  without  any  elaborate  argument  should 
be  sufficient  to  convince  the  High  Court  that  the 
case  is  a  fit  one  for  its  interference  at  an  intermediate 
stage.     Chandi  Per  shad  v.  Abdur  Rahaman,  I.  L.  R. 


1.  GENERAL  RULES  FOR  EXERCISE  OF 
FOWEBr-cmtd. 

22  Calc.  131,  discussed.  Choa  Lal  Dass  v.  Axaxt 
Pershad  ilissEB  .         I.  Ij,  R.  25  Calc.  233 

13. Interference     in    pending 

case,  grounds  for.  It  is  inadvisable  to  interfere 
in  a  pending  case  unless  there  is  some  manifest  and 
patent  injustice  apparent  on  the  face  of  the  pro- 
ceedings and  calling  for  prompt  redress.  Jagat 
Chandra  MozirMDAR  v.  QtJEE>'-E>rpRESs 

I.  li.  R.  26  Calc.  786 
3  C.  W.  N.  491 


— Practice — Criminal  Procedure  Code  {Act  X  of 
1882),  s.  435 — Revision  where  lower  Court  has 
ccmcurrent  jurisdiction  with  High  Court.  The  High 
Court  will  not  entertain  an  apphcation  for  revision 
in  cases  where  the  District  Court  or  JIagistrate  has 
concurrent  revisional  jurisdiction  with  the  High 
Court,  save  on  some  special  ground  shown,  unless 
a  previous  apphcation  shall  have  been  made  to  the 
lower  Court ;  but  in  cases  in  which  concurrent 
jurisdiction  is  not  possessed  by  the  lower  Courts,  no 
such  general  rule  exists.  In  the  matter  of  the  ' 
QxjEEiir-EMPBESS   V.    Reolah. 

I.  L.  R.  14  Cale.  887 

10.  Defect  in  enquiry  by  lower   ; 


14. 


Power  of   High  Court  on 


revision — Criminal  Procedure  Code,  1882,  s.  439 
— Setting  aside  coni-iction.  la  exercising  its 
powers  under  s.  439  of  the  Code  of  Criminal  Pro- 
cedure, it  is  open  to  the  High  Court  to  alter  any 
finding  and  confirm  a  conviction,  and  if  the  evidence 
on  the  record  in  a  case  be  sufficient  to  warrant  a 
conviction  the  Court  would  not  be  justified  in  setting 
such  conviction  aside,  merely  becaiise  the  view  taken 
of  the  evidence  by  the  lower  Court  is  not  sustainable 
or  some  fact  which  ought  to  have  been  found  by 
that  Court  is  not  found  or  j  found  incorrectly. 
Balmakand  R.\m  v.   GhA>"SA5IRAM 

I.  L.  R.  22  Cale.  39 


15. 


Power  to  interfere  with  in- 


terlocutory orders  of  subordinate  Courts. 
The  High  Court  can  interfere  with  an  interlocu- 
tory order  passed  by  a  Magistrate.  Abdul  Kadir 
Khan  v.  Magistrate  of  Purneah  11  B.  L.  R.  Ap. 
8  :  20  W.  R.  Cr.  23,  and  Chandi  Pershad  v.  Abdur 
Rahman,  I.  L.  R.  22  Calc.  131,  followed.  QrEEsr- 
Empbess  v.  Nageshappa  Pai 

L  li.  R.  20  Bom.  543 


13. 


Conviction    under    Cattle 


Trespass  Act  (I  of  1871) — Appeal — Criminal 
Procedure  Code,  ss.  435  and  438.  There  being  no 
appeal  from  a  conviction  under  the  Cattle  Trespass 
Act,  the  High  Court  refused  to  revise  the  proceedings 
of  the  lower  Court  under  ss.  435  and  438,  Criminal 
Proceduie  Code,  since,  there  being  evider>c3  to  sup- 
port the  conviction,  to  adopt  such  a  course  would  be 
to  substantially  allow  an  appeal.  Quees^-Eiipress 
V.  Lakshmi  Nayakax     .      I,  L.  R,  19  Mad.  238 

17.  Power  of  Local  Legisla- 
ture— Criminal  Procedure  Code  (Act  V  of  1898), 
ss.  145,  435 — Order  concerning  a  ferry  purporting  to 
be  made  under  s.  145.  The  local  Legislature  has 
power  to  overrule  a  statutory  power  conferred  on 
the  High  Court ;  but  this  was  not  the  object  and 
result  of  the  legislation  expressed  in  s.  435  of  the 
Criminal  Procedure  Code  of  1898.  Empress  v. 
Burah  I.  L.  R.  4  Calc.  172  :  L.  R.  5  I.  A.  178, 
referred  to.  The  terms  of  s.  435  mean  that  orders 
under  th  eexempted  sections  mentioned  in  cL  (3) 
must  have  been  passed  with  jurisdiction.  If  such 
orders  are  challenged  as  made  without  jurisdiction, 
the  mere  fact  of  their  purporting  to  be  passed  under 
the  exempted  sections  would  not  bring  them  within 
those  sections  so  as  to  debar  the  exercise  of  power 
by  the  High  Court  under  s.  15  of  the  Charter  Acts. 
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Ahayesimri  Debi  v.  Sidheswari  Debt,  I.  L.  R.  16 
Calc.  80 ;  Ananda  Chandra  Bhutiacharjee  v. 
Stephen,  I.  L.  B.  19  Calc.  127 ;  Roop  Lai  Da^i  v. 
Manook,  2  C.  W.  N.  572  ;  and  Queen-Empress  v. 
Pratap  Chunder  Ghose,  I.  L.  B.  25  Calc.  852, 
followed.  HijEBTJLLiJBH  Naeafn  SrNGH  V.  LUCH- 
MESWAK  Pkosad  Singh         I.  L.  R.  26  Calc.  188 

3  C.  W.  N.  49 

See  Laldhari  Singh  v.   Sukdeonaraest  Singh 

4  C.  W.  N.  613 


18. 


Rule  to  show  cause — Power 


of  Court  in  dealing  with  evidence  in  ride — Criminal 
Procedure  Code,  1882,  ss,  429,  439.  Where  a  rule 
was  is.sued  by  the  High  Court  on  a  Magistrate  to 
show  cause  why  the  conviction  and  sentence  should 
not  be  set  aside  on  the  ground  that  there  was  no 
evidence  on  the  record  comiecting  the  accused  with 
the  offence  : — Held,  that  the  rule  ought  to  be  read 
reasonably  in  favour  of  the  accused,  and  it  should 
be  read  with  the  materials  which  were  before  the 
Court  at  the  time  it  was  granted,  and  that  the  High 
Court  had  complete  power  to  deal  with  it  as  a  Court 
of  revision,  and  is  not  limited  to  the  question 
whether  there  was  what  is  described  in  England  as 
any  evidence  to  go  to  the  jury.  Rakhal  Nikari 
V.  Qtjeen-Empress        .         .  2  C.  W.  N.  81 


19. 


—  Po'wer  at  hearing  of  rule 


to  consider  matter  in  respect  of  -which  rule 
was  not  granted — Discretion  of  Court.  The 
High  Court  in  revision  at  the  hearing  of  a  rule  has  a 
discretion  to  consider  and  decide  matters  in  respect 
to  which  the  rule  had  been  prayed  for,  but  not 
granted,  and  need  not  confine  itself  only  to  the 
matters  in  respect  of  which  the  rule  was  granted. 
Durga  Dass  Rukhit  v.  Queex-Empres 

I.   L.  R.  27  Calc.  820 


20. 


Accused    not    appealing- 


Criminal  Precedure  Code  (Act  V  of  1898),  ss.  423,  439 
— High  Court,  power  of,  to  deal  with  accused  person 
not  appealing — Conviction,  setting  aside  of,  of  accused 
not  appealing,  while  dealing  with  an  appe(d  on 
behalf  of  persons  appealing.  The  High  Court  has 
power  under  s.  439  of  the  Code  of  Criminal  Proce- 
dure in  a  proper  case,  to  deal  with  the  case  of 
accused  persons  not  appealing  against  their  con- 
viction, while  considering  and  trying  the  appeal 
preferred  by  some  other  persons  and  sub-s.  (5)  of 
the  section  does  not  in  any  way  affect  the  jurisdic- 
tion vested  in  the  High  Court  to  deal  with  their 
case.  Broja  Rakhal  Mozumdar  v.  Eimpeess 
(1900).  .         .         .         .     5  C.  W.  N".  330 

21.  Criminal  Procedure    Code, 

Ch.  XII  (Disputes  as  to  imraoveable 
property) — Statute  24  dh  25  Vic,  cap.  104,  s.  15 
— Criminal  Procedure  Code,  ss.  145,  435,  429 — Order 
of  Magistrate  in  case  of  a  dispute  relating  to  im- 
moveable property — High  Court's  powers  of  revision. 
Held,  that  the  High  Court  cannot  exercise  revision- 
al  powers  in  respect  of  proceedings  under  Ch.  XII 
of  the  Code  of  Criminal  Procedure  unless  in  a  case 


REVISION— CRIMINAL  CASES— cojif^i. 

1.  GENERAL     RULES    FOR    EXERCISE    OP 
POWER— cow^tZ. 

where  the  Magistrate  has  acted  without  jurisdiction.- 
Doulat  Koer  v.  Rameswari  Koeri,  I.  L.  R.  26  Calc. 
625,  followed.  In  the  matter  of  the  petition  of 
Nathtj  Mal  (1902)  .       I.  L.  R.  24  All.  315 

22.  — Party  having  no  right  to- 
present  possession — Criminal  Procedure  Code, 
s.  145 — No  decision  come  to  by  Magistrate  as  to 
party  in  possession — Application  for  revision  at 
instance  of  party  who  could  not  in  his  own  right  be 
entitled  to  immediate  possession — Practice.  Held,, 
that  where  a  Magistrate,  after  entertaining  pro- 
ceedings under  s.  145  of  the  Code  of  Criminal: 
Procedure,  had  declined  to  make  any  order  declaring 
one  or  other  of  the  contending  parties  in  possession, 
the  High  Court  would  not  interfere  in  revision  at- 
the  instance  of  a  person  who,  though  apparently 
the  next  reversioner  to  the  estate,  could  for  the  time 
being  have  no  possible  right  on  his  oa^ti  behalf  to- 
present  possession.  Laldhari  Singh  v.  Sukhdeo- 
Narain  Singh,  I.  L.  R.  27  Calc.  892,  and  Anesh 
Mollah  V.  Eiaharuddi  Mollah,  I.  L.  R.  28  Calc.  446, 
distinguished.  In  the  matter  of  the  petition  of 
Behari  Lal  (1902),        .         I.  L.  R.  24  All.  44a 

23. Discretionary  power — Perhal 

Code  {Act  XLV  of  1860),  s.  192— Criminal  Procedure 
Code  {Act  V  of  1898),  ss.  435,  439— Perjury— Con- 
tradictory statements.  The  controlHng  power  of  the 
High  Court  is  a  discretionary  power,  and  it  must 
be  exercised  with  regard  to  aU  the  circumstances  of 
each  particular  case,  anxious  attention  being  given 
to  the  said  circumstances,  which  vary  greatly.  This 
discretion  ought  not  to  be  crystallized,  as  it  would 
become  in  course  of  time,  by  one  Judge  attempting 
to  prescrib.'>  definite  rules  with  a  view  to  bin  d  other 
Judges  in  the  exercise  of  the  discretion,  which  the 
Legislature  has  committed  to  them.  This  discre- 
tion, hke  all  other  judicial  discretions,  ought,  as  far 
as  practicable,  to  be  left  untrammelled  and  free,  so 
as  to  be  fairly  exercised,  according  to  the  exigen- 
cies of  each  case.  Emperor  v.  Bankatram  Lachi- 
RAM    (1904).      .         .         I.  L.  R.  28  Bom.  533- 

24.  Revision — Prac~ 

tice — Discretion  of  Court  as  to  entertainment  of  appli- 
cation in  revision.  Held,  that  it  is  not  the  practice 
of  the  High  Court  to  entertain  an  apphcation  for 
revision  on  the  criminal  side,  where  there  exists  a 
lower  Court  having  concurrent  revisional  jurisdic- 
tion unless  a  similar  application  has  first  been  made 
to  the  lower  Court  and  has  been  rejected.  Emperor, 
V.  Kali  Charan,  All.  Weekly  Notes  {1904)  233,  and 
Gullay  V.  Bakar  Husain,  I.  L.  R.  28  All.  268,  followed. 
Shafaqat-ttl-lah  v.  Wali  Ahmed  Khan  (1907) 

I.  L.  R.  30  All.  lia 


25. 


Restoration  of  immoveable 


property — High  Court,  revisional  jurisdiction  over 
immoveable  property — Duty  of  Magistrate  to  pass 
orders  under  ss.  '17  and  522  in  favour  of  a  party 
forcibly  dispossessed — Criminal  Procedure  Code  {Act 
V  of  1898),  ss.  423  {1)  {d),  439,  517,  and  522.  Under 
s.  423  (1)  {d)  of  the  Criminal  Procedure  Code  the 
High  Court  has  power,  as  a  Court  of  Revision,  to 
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itf !  fere  with  an  order  passed  by  a  Magistrate  under 

.'2  of  the  Code.     Manki  v.  Bhagwanti,  I.  L.  B. 

7.  415,  followed.     Bam  Chandra  Mistry  v.  No- 

Mirdha,    I.    L.    B.  25  Cole.  630,  referred  to. 

"here  a  party  was  found  to  have  been   assaulted 

ikI   dispossessed  of  a  bungalow  and  its  contents  by 

ie  opposite  party,  who  was,  in  consequence,   con- 

i.  r,  rl  under  s.  323  of  the  Penal  Code.     Hdd,  that  it 

the    duty  of  the    Magistrate  to  have  passed 

-  under  ss.  522  and  517  directing  restoration  of 

1.JC  uungalow  and  its  contents   to  the  party   thus 

)rcibly   dispossessed.      Ahmed    Ali     r.    KiEXOO 

:hak  (1908)        .         .         I.  L.  E.  36  Calc.  45 

2.  DELAY. 
Necessity  of   immediate 


pplieation  for  relief— Crim ma/  Procedure  Code, 
861,  s.  404 — Application  to  set  aside  proceedings 
nder  s.  318.  The  High  Court  refused  to  interfere, 
nder  s.  404,  Criminal  Procedure  Code,  1861,  on 
a  application  by  a  party  who  had,  in  proceed- 
igs  under  s.  318  of  the  Code,  been  found  not  to  be 
\  possession,  to  set  aside  the  proceedings,  on  ac- 
ount  of  the  great  delay  that  had  taken  place  in 
taking  it.  Such  applications  ought  to  be  made  at 
Bce.     GoGTJjf  Peamaxick  v.  Surxomoyee 

19  W.  B.  Cr.  39 

2.  Irregular    8um.mary    rejee- 

LOn  of  appeal — Bejection  without  giving  reasons. 
There  a  Sessions  Judge  rejected  an  appeal  sum- 
larily  under  s.  421  of  the  Criminal  Procedure 
ode,  1882,  by  an  order  consisting  merely  of  the 
'ords  "Appeal  rejected,"  and  an  application  for 
jvision  of  such  order  was  made  to  the  High  Court 
early  nine  months  thereafter,  on  the  ground  that 
ie  Judge  was  wrong  in  rejecting  the  appeal  without 
ssigning  his  reasons  for  so  doing  : — Held,  that  his 
bjection,  if  taken  within  a  reasonable  time,  would 
are  been  valid,  but  as  the  application  for  revision 

as  made  with  very  great  delay,  the  Court  should 
ot  interfere.     QrEEX^Eji^BESS  v.   Ram  Naraix 

I.  li.  R.  8  AVL  514 

3.   _  AppHeation  to  revise  order 

f  aequittaL  Where  an  application  was  made 
;•'  the  Local  Government  to  the  High  Court  for 
evi-ion  of  on  order  of  acquittal,  under  s.  439  of 
he  Criminal  Procedure  Code,  1882,  nearly  ten 
lonths  after  the  Sessions  trial  and  upwards  of 
welve  months  after  the  commission  of  the  alleged 
rime,  and  where  there  was,  upon  the  face  of  the 
udge's  judgment,  no  error  in  law,  and  no  appeal 
ad  been  preferred  upon  a  question  of  fact : — Held, 
hat,  under  such  circumstances  the  Court  did  not 
ael  called  upon  to  enter  into  the  case  at  large 
pon  the  merits,  under  a  petition  for  revision. 
Jitkex-Empbess  v.  Ala  Bakhsh 

L  L.  R.  6  All.  484 

3.  QUESTION  OF  FACT. 

Under  the  former  Code  of  1872  the  Court  had 
lower  to  deal  on  revision  with  (questions  of  law,  not 
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with  questions  of  fact.  MtrsroLo  v.  Dttboa  NAEAnr 
Nag      .         .         .         .         .     25  W.  R.  Cr.  74 

in  the  matter  of  the  petition  of  Debi  CHxrEur 
Biswas      .         .         .         .        20  "W.  R.  Cr.  40 

Empbess  r.  DoirsELLY.  In  the  matter  of  th^ 
petition  of  Dokxelly       .     I.  Ij.  R.  2  Calc.  405 

1.  Power    to    go    into    facts — 

Discretion  of  Court — Criminal  Procedure  Code  {Act 
X  of  1882),  s.  435.  Under  s.  435  of  the  Criminal 
Procedure  Code,  the  High  Court  has  power  to  go  into 
questions  of  fact,  but  it  will  only  exercise  this  power 
in  cases  in  which  it  finds  that  it  will  be  in  the 
interests  of  justice  to  do  so.  Nobix  Kbishxa 
Mookerjee  v.  Rassick  Lall  Lah.\. 

I.  L.  R.  10  Calc.  1047 

2. Power     of      High 

Court  in  revisional  cases — Criminal  Procedure  Code, 
1882,  s.  439.  Under  s.  439  of  the  Code  of  Criminal 
Procedure,  1882,  the  High  Court  has  power  to  con- 
sider the  facts  of  a  case  in  revision.  Ram  Brahma 
Sircar  i-.  Cha>-t)Ea  Kaxta  Shah. 

I.  li.  R.  21  Calc.  931 

3.  : Criminal  Proce- 
dure Code  1882,  s.  439.  The  interference  of  the 
High  Court  in  revision  is  not  limited  to  matters  of 
law  ;  it  is  fully  competent  to  the  High  Court  to  enter 
into  matters  of  fact  if  it  thinks  fit.  But  the  mere 
application  of  a  party  to  examine  the  evidence  in  any 
case  would  not  be  a  sufiicient  ground  for  doing  so. 
There  must  appear,  on  the  face  of  the  judgment  or 
order  complained  of,  or  of  the  record,  some  ground 
to  induce  the  High  Court  to  think  that  the  evidence 
ought  to  be  examined  in  order  to  see  that  there  has 
been  no  failure  of  justice.  But  no  hard-and-fast 
rule  can  be  laid  dowTi ;  each  case  will  have  to  be 
dealt  with  according  to  its  own  circumstances. 
K^ESHAB  Chcxder  Roy  V.  Akhil  Metey 

I.  L.  R.  22  Calc.  998 

4.  Criminal     Proce- 


dure Code,  1882,  ss.  435,  439 — High  Court's  powers 
of  revision  in  criminal  cases.  Under  ss.  435  and  439 
of  the  Code  of  Criminal  Procedure  (Act  X  of  1882), 
the  High  Court  can,  in  the  exercise  of  its  re\isional 
jurisdiction,  interfere  with  the  findings  of  fact  of 
inferior  Coui-ts,  and  will  do  so  if  there  are  very  ex- 
ceptional grounds  for  its  interference,  in  the  inter- 
ests of  justice.  Per  jAEorsE,  J. — As  a  rule,  the 
Court  refuses  to  interfere  (i)  where  the  Legislature 
intended  the  original  or  appellate  decision  on  the 
facts  to  be  final  ;  (ii)  where  the  relief  sought  might 
be  got  from  a  lower  Court  of  concurrent  revisional 
jurisdicion  ;  and  (iii)  where  the  lower  Court's  judg- 
ment on  the  fact  is  not  shown  to  be  clearly  and 
manifestly  wrong.  Queen-Empeess  v.  Chagan 
Dayaeam  .         .  I.  L.  E.  14  Bom.  331 

5. I Criminal    Proce- 


dure Code  (Act  X  of  1882),  s.  439.  Although  it  is 
not  usual  for  the  High  Court  to  interfere  in  revision 
with  the  decision  of  the  lower  Courts,  when  it  is 
based  on  a  consideration  of  the  evidence  yet  where 
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3.  QUESTION  OF  FACT— concld. 
the  lower  Courts  have  not  considered  the  evidence 
from  the  point  of  view  that  the  witnesses  were 
accomplices,  and  where  hearsay  evidence  has  been 
improperly  admitted  on  important  points,  the 
Court  will  go  into  the  facts  of  the  case.  RoJONi 
Kant  Bose  v.  Asan  Mullick     .    2  C.  W.  N.  672 

4.  EVIDENCE  AND  WITNESSES. 

1.  Conviction    inconsistent 

■with  evidence — Criminal  Procedure  Code  {Act 
X  of  1882),  ss.  439  and  423— Court  of  Appeal- 
Appellate  powers — Discretion.  In  cases  in  which 
the  law  allows  no  appeal,  the  High  Court,  as  a  Court 
of  revision,  will  not,  except  on  very  exceptional 
grounds,  exercise  the  powers  of  an  Appellate  Court  ; 
but  where  such  exceptional  grounds  exist,  as  where 
the  conviction  is  not  in  any  degree  supported  by  the 
evidence,  the  High  Court  will  exercise  its  discretion 
under  s.  439  of  the  Code  of  Criminal  Procedure,  and 
reverse  the  conviction  and  sentence.  Empress  v. 
Badrttdin      .         .         .       I.  L.  R.  8  Bom.  197 

Also  where  there  is  no  evidence  to  support  the 
conviction.  In  the  matter  of  the  vetition  of  Ram- 
joy  KuRMOKAR         .         .  25  W.  R.  Cr.  10 

In  the  matter  of  Krishxanand  Bhttttacharjee 
3  B.  L.  R.  A.  Cr.  50 

s.c.  In  the  matter  of  Kishen  Soondtjr  Bhtttta- 
charjee      .  .         .         .      12  W.  R.  Cr.  47 

Empress  v.  Narotam  Das     I.  Ii.  R.  6  All.  98 

Reg.  v.  Ganxj  bin  Krishna  Gurav 

4  Bom.  Cr.  25 

2.    Laxity     in    weighing    and 

testing  evidence.  Under  the  former  Code,  the 
Court  would  interfere  in  the  case  of  great  laxity  in 
weighing  and  testing  evidence.  Empress  of  India 
V.  MuRLi  .         .     ^  .         .     I.  L.  R.  2  All.  336 

But  not  on  a  mere  error  in  the  appreciation  of 
evidence.     Reg.  v.  Sakharam  Manohar 

11  Bom.  125 
In  the  matter  of  Atjrokjam  .  I.  L.  R.  2  Mad.  38 
Anonymous  Case         .         .       5  Mad.  Ap.  10 

3.  -  Case  depending  on  con- 
sideration and  appreciation  of  evidence — 

Abatement  of  appeal.  Two  persons,  M  and  N,  were 
convicted  of  criminal  breach  of  trust,  and  each  was 
sentenced  to  one  year's  rigorous  imprisonment  and 
a  fine  of  R  1,000.  Both  prisoners  filed  an  appeal  to 
the  High  Court.  N  died  pending  Jiis  appeal.  On 
Jlf '.?  appeal,  the  High  Court  passed  an  order  acquit- 
ting him  and  reversing  his  conviction  and  sentence. 
Thereupon  one  of  the  relatives  of  the  deceased  N 
applied  to  the  High  Court  to  set  aside  the  conviction 
and  sentence  passed  in  his  case  and  order  the  fine  to 
be  refunded.  Held,  that  on  N's  death  his  appeal 
abated  under  s.  431  of  the  Code  of  Criminal  Proce- 
dure (Act  X  of  1882),  and  as  the  case  turned  on  the 
appreciation  of  evidence,  the  High  Court  declined  to 
interfere  in  the  exercise  of  its  revisional  jurisdiction 


4.  EVIDENCE     AND     WITNESSES-^owfd.     I 

referring  the  legal  representatives  of  the  deceased 
to  the  Governor  in  Council  for  redress.  In  re  Nabi- 
SHAH      .         .         .         .     I.  L.  R.  19  Bom.  714 


4. 


Improper  estimate    of   evi. 


dence  by  the  Magistrate.  The  High  Court 
would  only  interfere  on  revision  if  it  came  to  the 
conclusion  that  the  Magistrate  had  illegally  and 
improperly  underrated  the  value  of  the  evidence. 
Lachman  v.  Jatjla      .         .     I.  L.  R.  5  All.  161 

5.  Decision    that    evidence    is ' 


insufB.cient. — Refusal  of  Magistrate  to  proceed 
further  in  revision  case.  As  a  Court  of  revision, 
the  High  Court  will  not  enter  upon  a  consideration 
of  the  value  of  the  evidence  on  which  the  Magistrate 
decided  not  to  proceed  further  in  a  case  under 
s.    521,  Criminal    Procedure  Code,   1872.     Shonai 

PORAMANICK  V.   JOGENDRO  ShAHA.  1  C.  L.  R.  486 

6. Questions      depending     on 

conflict  of  evidence-     Questions  of  fact  depend- , 
ing  upon  conflicting  evidence  which  has  been  con- ; 
sidered  by  the  Judge  who  has  given  his  opinion  upon ' 
it  are  not  cases  for  revision.     In  the  matter  ol  the 
petition  of  Debi  Churn  Biswas  20  W.  R.  Cr.  40 

See  Bharut  Chunder  Bose  v.   Dwarkanath 
Chowdry        .         .  .        15  W.  R.  Cr.  86 

7.  Conflict  of  opinion  on  evi- 
dence— Ground  for  exercise  of  power  of  revision — 
Difference  of  opinion  between  Magistrates.  The 
difference  of  opinion  on  a  question  of  proof  between 
a  Magistrate  who  did,  and  another  who  did  not,  heai 
the  witnesses,  is  not  a  ground  on  which  the  High 
Court  will  be  disposed  to  exercise  its  powers 
revision.  Nundo  Kishorb  Halder  v.  Antjn 
Chxtnder  Chatterjee     .         .  23  W.  R.  Cr. 

Nor  are  questions  of  the  credibihty  of  evideno 
In  the  matter  of  the  petition  of  Huri  Pershad 

24  W.  R.  Cr. 

s.c.  on  further  hearing.    In  the  mutter  of  the  pe 
Hon  of   HuRRi  Prosad  Dutta  .  25  W.  R.  Cr. ' 

Government  or  Bengal  v.  Kazimuddin 

18  W.  R.  Cr. 

8.  Omission  to  take  materia 

evidence — Decision  on  discerpant  evidence.  Omi 
sion  to  take  very  material  evidence  proffered  t 
the  accused  was  held  to  have  prejudiced  him  at; 
to  afford  ground  for  the  High  Court's  interferemi 
under  the  Code  of  Criminal  Procedure,  1872.  s.  295 
In  the  matter  of  the  petition  of  HuR  Pershad 

24  W.  Cr. 


9. 


Omission  to  give 


availabi 
evidence    for  prosecution — Material  "  errofi 
— Error  in  appreciation  of  evidence — Act  X  of  187 
s.  297.     It  was  not  a  ground  for  revision  by 
High  Court  that  all  the  evidence  for  the  prosecut 
which  might  have  been  brought  before  the  Sessio 
Judge  had  not  been  brought  before  him.     The  wot 
"  material  error  "  in  that  section  could  not  be  he 
to   include   error  in  the  appreciation  of   evidenofti 
Under  the  1st  clause  of  s.  297,  Act  X  of  1872,  th« 
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jgh  Court' could  not  set    aside   findings  of  fact 
reept  in  case  of  an  appeal  from  a  conviction.     In 
le  matter  of  Atjkokiam      .      I.  L  B.  2  Mad.  38 

10.  Irregularity     in     dealing 

rith.  evidence — Withholding  admissible  state- 
\ent  of  witness  from  the  jury.  Where  a  statement 
y  a  witness  for  the  defence,  that  a  witness  for  the 
rosecution  was  at  a  particular  place  at  a  particular 
ime,  and  consequently  could  not  then  have  been  at 
nother  place  where  the  latter  states  he  was  and 
ftw  the  accused  persons,  after  being  admitted,  was 
rithheld  from  the  jury,  the  High  Court  ordered 
,  new  trial.     Reg.  v.  Sakhabam  MrxuxDJi 

11  Bom,  166 

IL 


—  Criminal   Proce- 


12. 


Criminal   Proce- 


13. 


I>iscretion  of  Ses- 


14. 


EEVISION— CEIMrNAL  CASES— conW. 

4.  EVIDENCE  AND  WITNESSES— <:onW. 

Reg.   v.  VrrHAji  2  Bom.  422 :  2nd.  Ed.  39g 

Reg.  v.  Gaxti  Bapu 

2  Bom.  422  :  2nd  Ed.  398 

15 


tire   Code,   1S61,   ss.    426,   439 — Misconception  of    | 
vidence.     Misconception  of  evidence  was  a  defect  or    j 
rregularity  within  the  meaning  of  ss.  426  and  439  of 
he  Code  of  Criminal  Procediu-e,  1861.     Queen  v.    | 
Jehakeb  Dosadh  .         .        7  W.  E.  Or.  7 


lure  Code,  1S91,  s.  426 — Admission  of  illegal  evidence 
-Act  II  of  1855,  s.  57— New  trial.  The  Appellate 
burt.  where  it  finds  that  illegal  evidence  has  been 
dmitted,  should  consider  whether  it  is  such  as  is 
ikely  to  have  exercised  prejudicial  influence  on 
he  minds  of  the  jury  ;  and  if  the  Court  be  of  opinion 
hat  it  is  so,  it  will  treat  the  case  as  if  it  had  been 
ried  by  a  Sessions  Judge  with  the  aid  of  assessors. 
[f  the  evidence  (after  omitting  that  portion  of  it 

hich  should  not  have  been  admitted)  is  sufficient  to 
(ostain  the  verdict,  the  conviction  will  be  upheld. 
[n  exceptional  cases,  where  the  evidence  is  of  such  a 
iharacter  as  to  suggest  the  consideration  that  its 
real  value  cannot  fairly  be  appreciated  except    by 

Court  which  has  heard  that  evidence  given  a  new 
*ial  will  be  directed.     Reg.  v.  Rajviswami  Mtjduak 

6  Bom.  Cr.  47 


tions  Judge — Power  of  Appellate  Court.  The  exer- 
cise of  the  discretion  which  the  Sessions  Judge 
liad  under  s.  249  of  the  Criminal  Procedure  Code, 
1872,  to  determine  whether  the  deposition  taken 
before  the  Magistrate  at  the  preliminary  inquiry 
are  to  be  evidence  at  the  hearing  before  the  Ses- 
sions Court,  was  open  to  review  by  the  High  Court 
on  appeal.     Reg.  i'.  Aejuk  Megha 

11  Bom.  281 


Improper  admis- 


sion in  eindence  of  examination  of  prisoner.  When 
the  examination  of  the  prisoner  by  the  Magis- 
trate had  not  been  recorded  in  full  as  required  by 
s.  205  of  the  Criminal  Procedure  Code,  1861,  and  was 
therefore  inadmissible  in  evidence,  and  the  other 
evidence  was  sufficient  to  support,  the  conviction, 
the  fact  that  such  examination  had  been  admitted 
by  the  Sessions  Court  was  not  a  ground  for  setting 
I  aside  the  trial  on  revision.  Reg.  v.  Kat.t.a  Lakh- 
MAji       .         .  2  Bom.  418  :  2nd  Ed.  395 

PvEG.  V.  Pevadi  bin  Bassappa 

2  Bom.  421 :  2nd  Ed.  397 


Error  in  mode  of  recording 

evidence.  Where  the  evidence  was  taken  down 
by  the  Magistrate  in  English,  and  no  memorandum 
Mas  attached  to  it  (as  required  by  s.  199,  Code 
of  Criminal  Procetlure,  1861),  stating  that  the  evi- 
dence was  read  over  to  the  witness  in  a  language 
which  he  understood,  it  was  held  that  the  accused 
was  materially  prejudiced,  and  the  Court  uiterfered 
on  revision.     Queen  v.  Issur  Raut 

8  W.  E,  Cr.  63 


16. 


Criminal  Proce- 


dure Code,  1872,  s.  297 — Eviden-ce  in  dispute  re- 
garding land.  In  a  case  of  a  dispute  regarding 
land  commenced  under  the  Code  of  Criminal  Proce- 
dure, 1861,  but  continued  under  the  Code  of  1872 
where  the  evidence  was  not  recorded  in  the  manner 
provided  for  by  s.  334  and  the  following  sections 
of  the  Code,  the  Court  set  the  order  aside  on  revi- 
sion.    Khettbomony  Dasi  v.  Sreexath  Sircar 

24  W  E.  Cr.  14 


17. 


Criminttl  Proce- 


dure Code,  1861,  ss.  426,  439 — Irregularity  not 
prejudicing  prisoner — Madras  Police  Act,  1859,  s.  44. 
A  police  constable  was  tried  and  convicted  by 
the  Assistant  Agent  of  Vizagapatam  under  s.  44  of 
Act  XXIV  of  1859,  and  sentenced  to  fine  and 
imprisonment.  On  appeal,  the  agent  reversed  the 
conviction  and  sentence,  on  the  ground  that  there 
had  been  irregularity  of  procedure  on  the  part  of  his 
assistant  in  not  recording  evidence  for  the  prosecu- 
tion, and  in  only  taking  down  the  substance  of  the 
prisoner's  statement  and  not  the  full  statement  as 
made.  Held,  that  the  question  was  whether  there 
had  been  such  error  and  irregularity  on  the  part  of 
the  Assistant  Agent  as  to  prejudice  the  accused  and 
to  occasion  a  failure  of  justice,  that  if  not,  the 
order  reversing  the  conviction  was  rendered  bad  in 
law  by  ss.  426  and  439  of  the  Criminal  Procedure 
Code  ;'  that  the  accused  did  not  appear  to  have  been 
prejudiced  :  consequently  the  order  of  the  Appellate 
Court  was  set  aside,  and  a  re-hearing  directed. 
AN0XY3I0US        .         .         .  6  A  p.  Mad.  45 


18. 


Irregularities    concerning 


witnesses — Irregtdarity  in  taking  evidence  of 
tvitnesses.  The  High  Court  refused  to  interfere 
where  a  witness  for  the  prosecution  was  examined 
after  the  defence  was  over,  where  the  prisoner  had 
notice  of  the  evidence  to  be  given  by  the  witness, 
and  therefore  was  not  prejudiced  by  it  in  his  de- 
fence     QuEEK  v.  Sham  Kishore  Holdar 

13  W.  E.  Cr.  36 

But  see  Queen  v.  Assanoollah 

13  W.  E.  Cr.  15 


19. 


Omission  to    ex- 


amine and  reduce  to  writing  evidence  of  complain- 
ant. The  not  examining  a  complainant  and  not  re- 
ducing his  examination  into  writing  is  not  such  an 
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irregularity  as  to  require  the  interference  of  the 
High  Court  in  a  trivial  case,  unless  it  appears  pro- 
bable (of  which  there  was  no  suggestion  in  the  pre- 
sent case)  that  a  fresh  investigation  would  produce  a 
different   result.     Kabil   Nusyo    v.    Baharullah 

17  W.  R.  Cr.  37 


20. 


Omission  to    ex- 


amine  witnesses.  Where  a  Magistrate  omitted  to 
examine  all  the  complainant's  witnesses  before 
declaring  the  accused  not  guilty,  the  Court  dealt 
on  revision  with  the  omission.  Sreenath  Muxdlb 
e>.  Sreeram  Rajput      .         .     24  W.  R.  Cr.  62 

Santoo  Mtjndle  v.  Abdool  Biswas 

13  W.  R.  Cr.  35 

21. 


Omission  to  .  give 

opportunity  to  produce  witenesses — Error  or  defect 
in  trial — Criminal  Procedure  Code,  1861,  s.  426. 
Where  the  accused  had  not  his  witnesses  in  attend- 
ance, and  did  not  apply  to  the  Magistrate  to 
summon  them  (ss.  352  and  353,  Code  of  Criminal 
Procedure),  the  omission  of  the  Magistrate  to  require 
him  to  produce  his  witnesses  was  held  not  to  pre- 
judice the  accused,  or  so  as  to  call  for  interference 
on  revision.     Queex  v.  Totaram  11  W.  R.  Cr.  15 

22.  . Power    of    High 

Court — Criminal  Procedure  Code  {Act  XXV  of 
1861),  s.  366 — Examivmtion  of  accused — Postpone- 
ment of  trial  for  summoning  a  witness — Discretion 
of  Judge.  A  Deputy  Magistrate  committed  certain 
prisoners  for  trial  on  a  charge  of  dacoity.  Some  of 
the  prisoners  had  confessed  before  the  Deputy  Magis- 
trate but  he  failed  to  record  the  examination  of  the 
prisoners,  or  to  attest  it  as  required  by  s.  205  of  the 
Code  of  Criminal  Procedure.  The  Sessions  Judge 
therefore  refused  to  admit  the  examination  of  the 
prisoners  by  the  Deputy  Magistrate  in  evidence,  and 
also  refused  to  postpone  the  trial  for  the  purpose  of 
summoning  the  Deputy  Magistrate  and  taking  his 
evidence  in  the  matter.  ■-■Held,  that,  it  being  wholly 
within  the  discretion  of  the  Judge,  under  s.  366,  to 
say  whether  or  not  he  should  postpone  the  trial,  or 
summon  any  witness  to  give  his  evidence,  the  High 
Court  as  a  Court  of  revision  would  not  interfere  or 
order  a  new  trial.     Queen  v.  Radha  Jana 

3  B.  L.  R.  A.  Cr.  59  :  12  W.  R.  Cr.  44 


23. 


Criminal   Proce- 


dure Code,  1861,  ss.  426,  439.  Where  the  e\ddence 
of  witnesses  given  on  a  previous  trial  was  read  over 
and  used  in  a  subsequent  trial  at  the  express  request 
of  the  prisoners,  instead  of  the  witnesses  being  ex- 
amined de  novo,  the  High  Court  declined  to  inter- 
fere, as  the  irregularity  of  procedure  was  one  by 
which  the  prisoners  were  not  prejudiced.  PuR- 
messur  Singh  v.  Scroop  Audhikaree 

13  W.  R.  Cr.  40 


24. 


Refusal  to  allow 


witnesses  to  be  cross-examined  by  accused.  The  refusal 
of  the  Judge  to  allow  to  be  cross-examined,  by  the 
accused,  witnesses  whose  depositions  have  been 
taken  by  the  Magistrate,  but  whose  evidence  is 
dispensed  with  at  the  trial,  was  held  not  to  be  a 


REVISION— CRIMINAL  CASES— contd. 

4.  EVIDENCE  AND  WITNESSES— concW. 
matter  for  revision. 

CHAND 


25. 


Reg.  v.  Fattechand  Vasta- 
5  Bom.  Cr.  85 

Order  of  Magis- 


trate refusing  to  recall  witnesses  for  prosecution  for 
cross-examination.  An  order  of  the  Deputy  Magis- 
trate refusing  to  recall  the  witnesses  for  the  pro- 
secution for  the  purpose  of  cross-examination  is  one 
which  can  be  immediately  corrected  by  the  High 
Court  under  its  general  powers  of  superintendence 
and  revision.  In  the  matter  of  the  petition  of 
Belilios.    Belilios  v.  Queen  .  19  W.  R.  Cr.  53 

26. . Power    of    High 

Court — Penal  Code,  ss.  283,  291 — Evidence  nol 
taken  on  oath.  In  exercise  of  its  powers  as  a  Court 
of  revision,  the  High  Court  quashed  convictions  by  a 
Joint  Magistrate  and  Assistant  Magistrate  of  certain 
persons  for  offences  under  s.  283  (danger,  obstruction 
or  injury  to  any  person  in  a  pubhc  way  or  line  of 
navigation)  and  s.  291  (repeating  or  continuing 
pubhc  nuisance)  of  the  Penal  Code,  in  which  it  ap- 
peared that  the  complainants'  statement  was  not 
made  on  oath  or  before  a  Magistrate,  and  in  which 
there  was  no  statement  of  charge  or  evidence  of  any 
kind.     In  the  matter  of  Mohesh  Chundeb 

20  W.  R.  Cr.  55 

5.  ACQUITTALS. 

1. Acquittal  from  -which  Gov- 
ernment may  appeal — Criminal  Procedure  Code, 
1872,  s.  297.  It  is  not  the  practice  of  the  High 
Court  to  interfere  by  way  of  revision  under  s.  297 
of  the  Code  of  Criminal  Procedure,  1872,  with  an 
acquittal  against  which  the  Government  may  ap- 
peal.    Empress  v.  Chedi  Rai      ,     7  C.  L.  R.  142 

2. Improper  acquittal — Ac- 
quittal on  erroneous  grounl.  Where  the  senior  As- 
sistant Sessions  Judge,  on  th  >  hearing  of  a  c  harge  of 
false  evidence,  without  taking  evidence  acquitted 
the  accused  after  caUing  upon  him  to  plead,  the  pro- 
secutor being  unable  to  say  that  the  alleged  false 
statements  of  the  accused  were  material  to  the  trial 
on  which  they  were  made,  the  High  Court  reversed 
the  order  of  acquittal,  and  directed  the  trial  to  be 
proceeded  with.  Reg.  v.  Damodhab  Rasi  Chan^ 
DBA 5  Bom.  Cr.  Gf 

3.  Trial  on  evident 


taken  in  another  case.  The  Court  set  aside  an  orde| 
of  acquittal  passed  by  a  Deputy  Magistrate  in  a 
case  which  he  tried,  not  on  evidence  taken  before 
himself  in  the  case,  but  entirely  on  evidence  in 
another  case  before  another  officer  (the  Joint  Ma- 
gistrate).    TuKHEYA  Rai  v.  Txtpsee  Kooeb 

15  W.  R.  Cr.  28 


4. 


Order  for  detention   of  ac- 


cused pending  appeal  from  acquittal — Power 
of  High  Court  on  revision.  Where,  an  appeal  having 
been  preferred  to  the  High  Court  against  a  judg- 
ment of  acquittal,  a  Magistrate  made  an  order  oa 
the  parties  having  been  arrested  and  brought  before 
him  that  they  should  be  detained  in  custody  pend- 
ing the  decision  of  the  appeal : — Held  by  Tueneb, 
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HE  VISION— CRIMINAL  CASES— a«i/<i.  REVISION— CRIMINAIi  CASES— <on«. 


5.  ACQUITTALS— can/<i. 
■O.C.J.,  and  Peabsox,  J.  'Spastoe  and  Oldfield, 
J. J.,  dissenting),  that  the  High  Court  hawi  no  power 
as  a  Court  of  revision  to  interfere  \\ith  the  order. 
■QxjEEX  r.  Gholam  Ismail       .        I.  Ij.  R.  1  AIL  1 

5, Order   by   High    Court   for 

re-trial  after  acquittal  on  appeal — Criminal 
Procedure  Code,  ss.  423  (a),  439— High  Court's 
powers  of  revision.  The  High  Court  has  power 
under  s.  439  of  the  Criminal  Procedure  Code  to 
revise  an  order  of  acquittal,  though  not  to  convert 
a  finding  of  acquittal  into  one  of  conviction.  In 
reference  to  orders  of  acquittal  passed  by  a  Court 
of  Session  in  appeal,  the  High  Court  may,  under 
8.  439,  reverse  such  order  and  direct  a  re-trial  of  the 
appeal,  the  proper  tribunal  to  conduct  which  is  the 
"Sessions  Court  of  appeal,  or  such  other  Court  of 
•equal  jurisdiction  as  the  High  Court  may  entrust, 
under  s.  526  of  the  Code,  with  the  trial  of  the 
appeal.     Queen-Empbess  r.  Balwaxt 

I.  li.  R.  9  All,  134 

6.  - Petition  to  revise  a  judg- 
ment of  acquittal — Criminal  Procedure  Code, 
Bs.  435,  439,  440.  An  appeal  against  an  acquittal, 
by  way  of  revision  is  not  contemplated  by  the 
•Code,  and  it  should,  on  public  grounds,  be 
discouraged.     Thandavax  r.  Periakxa 

I.  L.  R.  14  Mad.  363 

High.  Court's  power  of  re- 


vision— Criminal  Procedure  Code,  1882  s.  439 — 
Practice.  Though  the  High  Court  has  the  power, 
under  s.  439  of  the  Code  of  Criminal  Procedure  (Act 
X  of  1882),  to  revise  an  order  of  acquittal,  yet 
ordinarily  it  does  not  interfere  with  such  an  order 
in  the  exercise  of  its  revisional  jurisdiction,  because 
an  appeal  can  always  be  made  by  the  Local  Gov- 
ernment under  s.  417  of  the  Code.  Heerabai  r. 
Feamji  Bhikaji        .  I.  Ij.  R.  15  Bom.  349 


8. 


Acquittal  of  accused,  effect 


t)f,  with  regard  to  others  similarly  charged 
• — Revival  of  proceedirigs  agairisi  absent  accused — 
Indian  Penal  Cod€  {Ad  XLV  of  1860),  ss.  147,  341, 
379.  Petitioners  were  charged,  along  with  two 
others,  wth  having  committed  certain  offences 
under  ss.  379,  341  and  147,  Indian  Penal  Code  ; 
the  latter,  who  were  sent  up  by  the  police,  were 
tried  and  acquitted,  and  the  Magistrate  remarked 
in  his  judgment  that  the  case  against  the  petition- 
ers was  not  a  true  one.  Hrld,  that,  until  this 
decision  was  set  aside  by  higher  authority,  the 
petitioners  could  not  be  prosecuted  ;  and  the  order 
of  the  Sessions  Judge  directing  their  prosecution 
was  bad.  Panrhu  Singh  v.  Umor  Mahomed  Sheikh, 
i  C.  W.  N.  34'^.  and  Bishun  Dass  Gkose  v.  King- 
Emperor,  7  C.  W.  N.  493.  followed.  Kedab  Nath 
Biswas  r.  Adhix  Manji  (1903)  7  C.  W.  N.  711 
9.  District  Magis- 
trate's discretion  to  move  Local  Goi^mment  against 
teqiiittal — Effect  of  order  of  acqitittal  on  other 
persons  charged,  but  not  sent  up  for  trial — Criminal 
Procedure  Code  {Act  V  of  1898),  s.  258.  A  charge 
iiad   been   preferred   against  the   petitioners   and 


5.  ACQL^TTALS— ^w;W. 

several  other  pe'rsons  under  ss.  143,  342  and  323 
Indian  Penal  Code.  The  police  did  not  send  up  the' 
petitioners  for  trial,  as  they  thought  the  evidence 
agamst  them  was  weaker  than  that  against  the 
others,  and  they  sent  up  these  ;  but  they  wero 
acquitted  by  the  trying  Magistrate,  who  entered 
the  case  as  "doubtful  false."  Subsequentlv  the 
District  Magistrate  called  for  the  records  and  issued 
notices  against  all  the  accused  persons  to  show 
cause  why  further  proceedings  should  not  be  taken 
agamst  them.  After  hearing  them,  he  disacoeed 
with  the  decision  of  the  trying  Magistrate.  °But 
not  considering  the  case  as  of  sufficie^nt  importance 
to  move  the  Local  Government,  he  ordered  the 
petitioners  only  who  had  not  been  tried,  to  be 
placed  on  their  trial.  Held,  that  the  District  ^laens. 
trate  should,  in  the  proper  exercise  of  his  discretion 
have  moved  the  Local  Government  against  the' 
order  of  acquittal  which  he  disapproved.  Held 
further,  that  no  proceedings  could  be  taken  against 
the  petitioners  .«o  long  as  the  trying  JIagistrate'a 
judgment  declaring  the  case  to  be  false  was  not 
set  aside.  Bishfx  Das  Ghose  v.  Kixg-Empebob 
(19<^2)  ....      7C.W.  N.  493 

6.  COilMITMEXTS. 
Power    to    quash     commit- 


ments— Power  of  revision    by  High  Court— Cri mi- 

I    ^i^'S!^"'"'  ^'^''  ^^~-'  *•  ^''~-     ^^^  P^r  Stuabt, 
i    L.J.  ^Spaxkie,  J.,  doubtins),  that  the  Hiah  Court 
I    was  competent,  in  the  exercise  of  its  power  of  revi- 
sion under  s.  297  of  Act  X  of  1872,  to  quash  a  com- 
mitment made  by  a  Court  of  Session  under  the  pro- 
visions of  s.  472  of  that  Act.    Empre."^  v.  Lachmax 
Si^GH    .         .         .         .        I.  L.  R.  2  AJl.  398 
But  see  Queex  v.  Shama  Suxkee  Biswas 

10  W.  R.  Cr.  25 
and  Queen  v.  Sheetabam  Chowdhby 

2  W.  R.  Cr.  44 
Power    of    High    Court    in 


revision  to  order  person  convicted  and 
sentenced  to  be  committed  for  triol—Penal 
Code  (Act  XLV  of  ls60},  s.  326— Grievous  hurt 
—Inadequate  sentence— Presidency  Magistrate,  dutu 
of— Criminal  Procedure  Code,  si.  423,  439.  The 
accused  was  tried  by  a  Presidency  Magistrate  on 
a  charge  of  voluntarily  causing  grievous  hurt  with 
an  instrument  for  cutting.  He  was  convicted  and 
sentenced,  under  s.  326  of  the  Penal  Code,  to  rigor- 
ous imprisonment  for  two  years.  The  Local 
Government,  being  of  opinion  that  the  sentence  was 
inadequate,  moved  the  High  Court,  under  s.  435  of 
the  Code  of  Criminal  Procedure  (Act  X  of  1882),  to 
quash  the  Magistrate's  proceedings,  and  ordered 
the  accused  to  be  committed  for  trial  to  the  High 
Court.  It  was  contended  for  the  prisoner  that, 
as  the  ofEence  was  not  exclusively  triable  by  the 
Court  of  Session,  the  High  Court' had  no  power, 
under  s.  423  (6)  of  the  Code  to  order  the  accused 
to  be  committed  for  trial.     Held  dissenting  from 
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6.  COMMITMENTS— concW. 

Queen- Empress  v.  Sukha,  I.  L.  R.  8  All.  14,  that 
s.  423  (b)  gives  to  an  Appellate  Court  the  power  to 
order  an  accused  person  to  be  committed  for  trial 
when  it  considers  that  that  is  the  procedure  that 
should  have  been  adopted  by  the  Magistrate  in  the 
case.  Held,  also,  that  the  offence  of  which  the 
prisoner  was  convicted,  being  one  punishable  under 
s.  326  of  the  Penal'  Code  with  transportation  for 
life,  or  rigorous  imprisonment  for  ten  years  and 
fine,  the  Presidency  Magistrate  ought  to  have  com- 
mitted the  accused  for  trial  to  the  High  Court. 
Queen-Empress  v.  Abdul  Rahimax 

I.  Ij,  E,.  16  Bom.  580 


3. 


Criminal     Proce- 


dure Code  [Act  V  of  1S9S),  ss.  209,  213,  215,  436— 
Order  of  discharge — Subsequent  order  of  commitment 
— Revisional  poiver  of  High  Court.  Where  a  Ses- 
sions Judge,  under  s.  436,  ordei'ed  the  commitment 
of  an  accused  who  had  previously  been  discharged 
under  s.  209,  Criminal  Procedure  Code,  by  the 
Deputy  Magistrate,  on  evidence  which  was  unreli- 
able and  insufficient : — Held,  that  the  High  Court 
had  authority  to  set  aside  the  order  of  commitment 
on  the  merits  of  the  case,  and  that  the  order  was 
bad  and  should  be  set  aside.  The  High  Court,  in 
the  exercise  of  its  powers  of  revision,  can,  on  the 
merits  of  a  case,  set  aside  an  order  of  commitment 
passed  by  a  District  Magistrate  or  Sessions  Judge 
under  s.  436,  Criminal  Procedure  Code,  where  such 
order  of  commitment  setting  aside  a  previous 
order  of  discharge  is  made  on  insufficient  or  unreli- 
able evidence.  Pirthi  Chand  Lal  v.  Sampatia 
(1903)  .         .         .         .      7  C.  W.  N.  327 


1. 


7.  DISCHARGE  OF  ACCUSED. 

Improper  discharge — High 


Court's  potvers  of  revision — Criminal  Procedure  Code, 
18S2,  s.  439 — Power  to  order  commitment — Revival 
of  prosecution.  The  High  Court  has  power  under 
s.  439  of  the  Criminal  Procedure  Code,  1882,  if  it 
considers  that  an  accused  person  has  been  impro- 
perly discharged  to  order  him  to  be  committed  for 
trial.     Empress  v.  Ram  Lal  Singh 

I.  L.  R.  6  All.  40 

This  was  also  the  case  under  the  former  Act.  In 
the  matter  of  the  petition  of  Prosunno  Coomar 
Ghosb        .         .         .  .         19  W.  R,  Cr.  56 

Empress  v.  Gowdapa  .     I.  L.  R.  2  Bom.  534 

In  the  matter  of  the  petition  of  Mohesh  Mistree 
I.  li.  R.  1  Cale.  282  :  25  W.  R.  Cr.  30  ;  67 

Empress  v.  Donnelly.  In  the  matter  of  the 
petition  of  Donnelly        .     I.  L.  R.  2  Calc.  405 

Empress  v.  Hary  Doyal  Karmokar 

I.  L.  R.  4  Cale.  16 

s.c.  IsHEN  Chunder  Kurmokar  v.  Hurry 
Doyal  Kurmokar      .         .  3  C.  L.  R.  263 

In  the  matter  of  Troylokhyanath  Mitter 

1  C.  Ij.  R.  83 


REVISION— CRIMINAL  CASES-contrf. 

7.  DISCHARGE  OF  ACCUSED— confeZ. 

2.  -_ —  Dismissal  of  charge  against 

accused — Dismissal  of  case  of  breach  of  contract 
on  the  ground  that  Act  XIII  of  1859  did  not  apply. 
The  High  Court  declined  to  exercise  their  extra- 
ordinary powers  of  revision  in  a  case  in  which  the 
Joint  Magistrate  dismissed  a  complaint  of  breach  of 
contract  under  Act  XIII  of  1859,  on  the  ground  that 
that  Act  did  not  apply  to  the  contract,  which  was 
a  contract  to  work  at  a  certain  factory.  Lyall 
&  Co.  v.  Ram  Chunder  Bagdee  18  W.  R.  Cr.  53 

3. Improper  discharge — Criminal 

Procedure  Code  (Act  V  of  1898),  ss.  436,  410,  209— 
Preliminary  inquiry — Order  for  further  inquiry  or 
subsequent  commitment  to  Sessions — Consideration 
of  evidence  on  record.  At  a  preliminary  inquiry,  a 
Magistrate  before  committing  an  accused  person  to 
the  Sessions  Court  under  s.  210  of  the  Code  of 
Criminal  Procedure  should  have  sufficient  grounds 
for  doing  so,  and  among  such  grounds  may  pro- 
perly be  placed  a  consideration  as  to  whether,  on 
the  evidence  before  him,  a  conviction  will  be 
arrived  at.  A  Sessions  Judge  or  District  Magis- 
trate, in  considering  whether  an  accused  person 
has  been  "  improperly  discharged,"  within  the 
terms  of  s.  436  of  the  Criminal  Procedure  Code, 
is  bound  to  consider  all  the  grounds  upon  which 
such  order  of  discharge  has  been  passed,  includ- 
ing a  consideration  of  the  evidence  which  has 
not  been  believed  or  held  to  be  sufficient  to  estab- 
lish a  prima  facie  case,  before  ordering  the  com- 
mitment of  the  accuseid  person  or  directing  a 
further  inquiry.  Where  an  accused  had  been  dis- 
charged under  s.  209  of  the  Code  of  Criminal  Pro- 
cedure, and  subsequently  the  Sessions  Judge 
directed  the  accused  to  be  committed  to  the  Ses- 
sions under  s.  436  of  the  Code  of  Criminal  Procedure 
Avithout  considering  the  evidence  on  the  record 
which  he  thought  ho  could  not  do  without  "  pre- 
judging the  case,  thus  making  it  difficult  for  him 
hear  it  with  a  jury  ": — Held,  that  the  Sessior 
Judge's  order  directing  the  commitment  of  the 
accused  was  bad,  inasmuch  as  it  had  not  been 
made  on  full  consideration  of  the  merits  of  the 
case,  as  disclosed  by  the  evidence  before  the 
Magistrate.     Harbans  Singh  v.  Fakir  Das  (1902) 

7  C.  W.  N.  77 

4. Jurisdiction — Re- 


visional  jurisdiction  of  High  Court — Criminal  Pro- 
cedure  Code  {Act  V  of  1898),  ss.  423,  439—Presidenctf 
Magistrate — Discharge  of  accused  person  under 
s.  209  of  Criminal  Procedure  Code  (Act  V  of  1898)-^ 
Order  of  discJutrge  set  aside  by  High  Court,  and 
order  made  that  accused  be  arrested  and  committed 
for  trial  at  the  Sessions  of  the  High  Court — Practice 
— Procedure.  Under  ss.  439  and  423  of  the  Crimi- 
nal Procedure  Code,  the  High  Court  has  jurisdiction 
to  set  aside  an  order  of  discharge  passed  by  a  Pre- 
sidency Magistrate,  if  such  preliminary  be  necessary 
and  to  direct  that  a  person  improperly  discharged 
of  an  offence  be  arrested  and  forthwith  commit- 
ted for  trial.  The  fact  that,  by  s.  439  of  the 
Criminal   Procedure    Code   (Act  V  of  1898),  the 
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2. 


3. 


Power    to    order   re-trial- 


5. 


Improper        dis- 


charge  of  accused.  As  the  case  was  one  of  improper 
discharge  and  came  before  the  Magistrate  tmder 
&  295  of  the  Criminal  Procedure  Code,  1872,  the 
proper  and  only  course  for  him  was  to  report  it  for 
orders  to  the  High  Court,  which,  if  of  opinion  that 
the  accused  were  improperly  discharged,  might  under 
H   297,  have  directed  a  re-triaL     The  case  of  Sidya 

VOL.  rv 


KEVISION— CKIMINAL  CASES— «>n/d. 

7.  DISCHARGE  OF  ACCUSED— «oncW. 
High   Court    in    its    reyisional    jurisdiction    may 

exercise  all  the  powers  given   to  it  as  a  Court  of  | 

Appeal  (by  s.  423),    except  (see    paragraph  4)  the  j 

power  of  converting  a  finding  of  acquittal  into  one  ; 

of  conviction,  seems  to  point  to  the  conclusion  that  ; 

all  other  powers  not  expressly  excluded  may  be  ; 
exercised  by  the  High  Court  as  a  Court  of  Revision, 

£uF£SOB  V.  Vabjivasdas  (1902)  ! 

I.  L.  E.  27  Bom.  84  | 

8.  REVIVAL  OF  COMPLAINT  AND  RE-TRIAL,   j 

L Power   of    High    Court     to   I 

revise  order    reviving  a    complaint    after   j 
discharge — High    Court    Charier    Act    {24  <t  25 
Vict.,    c.    104),    8.    15— Criminal    Procedure  Cede,    \ 
1SS2,  8.  439.     The  High  Court  has  ample  powers,    : 
under  the  Charter  Act,  if  not  under  the  Code,  to    j 
revise  an  order  reviving  a  complaint  after  discharge 
by  a  Presidency  Magistrate.     In  this  particular  case 
it  was  held  that  the  Presidency  Magistrate  has  exer- 
cised a  proper  discretion  In  reviving  the  comp.aint. 
Opoobba  Kumak  Sett  v.  Peobodh  KniAKT  Dassi 

1  C.  W.  N.  49 

See    Chaeoobala    Dabee    v.    Babe>dea   Xath 
Majoomdak         .         .         I.  L.  K.  27  Calc.  126 

3  C.  W.  N.  601 


Power    of   High    Court    to 


re-try  case  after  setting  aside  a  conviction 
on  ground  of  misdirection  to  jury.  Qv  cere  : 
Whether  in  setting  aside  a  conviction  on  the 
ground  of  misdirection  to  the  jury,  the  High  Court 
has  any  power  to  re-try  the  case  having  regard  to 
8.  423  of  the  Criminal  Procedure  Code.  Saehee 
Sheikh  v.  Empeess         .         .      4  C.  W.  N.  576 


Pctcer  of  High  Court  as  Court  of  Revision  arid  Appeal 
—Act  XI  of  1S74,  8.  28.  The  High  Court  has  full 
power  as  a  court  of  revision  to  order  a  re-trial  when 
necessary.  As  a  Court  of  appeal,  it  has  the  like 
power  under  Act  XI  of  1874,  s,  28,  in  cases  tried  with 
assessors.  In  the  natter  of  the  petition  of  LrcKHT 
Naeayas  Nagoby        .         .      24  W.  E.  Cr.  24 

4.  Ground  for  re-trial — Impro- 
per discharge  of  accused.  Per  ilABKBT,  J. — \^  hen 
the  discharge  has  been  improper  the  only  proper 
course  open  to  a  Magistrate  is  to  report  the  case  to 
the  High  Court  for  orders,  and  that  Court  if  of 
opinion  that  the  accused  has  been  improperly  dis- 
charged, will  order  a  re-triaL  Empeess  r.  DoivNEL- 
LY.     In  the  matter  of  the  petition  of  Dojtnelly 

I.  L.  E.  2  Calc.  405 


REVISION— CEIMINAIi  CASES— eonAi. 

a  REVIVAL  OF  COMPLAINT  AND  RE-TRIAL 

— concld. 
bin  Saiya  (Unreported),  differed  from.  In  the  matter 
of  the  fttition  of  Mohesh  Mistreb 

I.  L.  E.  1  Calc.  282 :  25  W.  E.  Cr.  30,  67 

6.  Sentence  almost  undergone 

— Ground  for  not  ordering  re-trial,  \\here  a  rule 
was  issued  to  show  cause  why  the  conviction  should 
not  be  set  aside  and  a  re-trial  ordered,  and  it  ap- 
peared that  the  accused  had  already  suffered  the 
whole  imprisonment,  less  one  day,  the  Court  in 
setting  aside  the  conviction  did  not  direct  a  re-triaL 
Abdul  Biswas  r.  Khater  Mokdal 

8  C.  W.  N.  332 


9.   JLDGMENTS,  DEFECTS  IN. 

1.  . Judgment    without    giving 

reasons — Criminal  Procedure  Code,  1SS2,  s.  421 
— Appeal,  summary  refection  of — Judgment  of  Cri- 
minal Appellate  Court.  The  powers  conferred  by 
s.  421  of  the  Criminal  Procedure  Code  should  be 
exercised  sparingly  and  with  great  cautioc,  and 
reasons,  however  concise,  should  be  given  for  reject- 
ing an  appeal  tznder  that  section.  ^  here  a  Sesrions 
Judge  rejected  an  appeal  summarily  under  s.  421  by 
an  order  consisting  merely  of  the  words  "  Appeal 
rejected  "  and  an  application  for  revision  of  such 
order  was  made  to  the  High  Court  after  great  delay  : 
— Held,  that  the  Judge  was  wrong  in  rejecting  the 
appeal  without  assigning  any  reasons  for  so  doing, 
and  if  it  had  been  taken  within  a  reasonable  time  it 
would  have  been  a  valid  objection.  QrEZi«-EM- 
PEESS  r.  Ra3i  NAEArs-        .         L  Ii.  E.  8  Ail.  514 


2. 


Judgment    not    containing 


substance  of  evidence  relied  on — Omission, 
to  comply  vcith  s.  228,  Criminal  Procedure  Code — 
Irregularity  in  proceedings — Error  or  defect.  K  was 
tried  by  a  Magistrate  in  a  summary  way  and 
convicted.  He  appealed  to  the  Court  of  Session, 
which  quashed  his  conviction,  on  the  ground  merely 
that  the  substance  of  the  evidence  on  which  the  con- 
viction was  had  was  not  embodied  in  the  Magis- 
trate's judgment.  Held,  that  the  Court  of  Session 
should  not  have  quashed  the  conviction  merely  by 
reason  of  such  defect,  but,  if  it  found  it  impossible 
to  dispose  of  the  appeal  because  of  such  defect,  it 
should  have  required  the  Magistrate  to  repair  the 
same  by  recording  a  judgment  in  which  the  substance 
of  the  evidence  should  be  fuUy  embodied,  and, 
if  necessary,  re-examining  the  "witnesses  for  that  pur- 
pose, or  to  have  ordered  a  re-trial  with  that  view. 
Empbess  of  Isdia  v.  Kaeas  Sesgh 

L  L.  E.  1  All.  680 

Judgments  not  giving  the 


best  reasons  for  conviction.  Where  the  record 
contains  ample  evidence  of  the  guilt  of  the  accused, 
the  conviction  ought  not  to  be  set  aside  merely  on 
account  of  the  weakness  of  the  reasons  assigned  for 
it.     Queen-  v.  Pzaei  Raue      .       8  W.  E.  Cr.  40 

4. Omission  to  record  reasons 

for  conviction — Omission  to  take  notes  of  evi- 
dence   in   non-appealable  case — Criminal    Procedure 
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Code,  18S2,  ss.  370,  537.  In  a  case  where  the 
accused  was  convicted  of  theft  and  sentenced  to  six 
months'  rigorous  imprisonment  the  notes  of  the  evi- 
dence taken  by  the  Magistrate  did  not  afford  suffi- 
cient materials  upon  which  the  prisoner  could  be 
legally  convicted,  and  the  Magistrate  had  omitted  to 
record  his  reasons  for  the  conviction  under  s.  370 
cl.  (i),  of  the  Code  of  Criminal  Procedure.  Held, 
by  the  High  Court  as  a  Court  of  revision,  that  the 
conviction  and  sentence  must  be  set  aside,  not- 
withstanding the  provisions  of  s.  537  of  the  Code 
of  Criminal  Procedure.  In  the  matter  of  the  peti- 
tion of  Yacoob.     Yacoob  v.  Adamsok 

I.  li.  R.  13  Cale.  272 

'  .   --n"^  '-;  ■'!  •  10.  SENTENCES,    '■^'-x  -^^1  -;;^'™ 

♦■2  ■'''See  Sektence — Power  of  High  Coitbt 

.-^ "  =^1^.3  TO  Sentences.  "^  .        . 


1. 


Case  in  which  sentence  has 


expired — Criminal  Procedure  Code,  1SS2,  s.  439 
— High  Court's  powers  of  revision — Revision  of  case 
in  which  term  of  imprisonment  has  been  served. 
The  High  Court  is  competent,  in  the  exercise  of  its 
powers  of  revision  under  s.  430  of  the  Criminal 
Procedure  Code,  to  interfere  with  a  conviction,  even 
though,  in  consequence  of  the  expiry  of  the  sentence 
it  may  not  be  possible  to  interfere  with  the  latter. 
Queen-Empress  v.   Sinha  .    I.  L.  R.  7  All.  135 

2. Enhancement     of    sentence 

on  appeal — Criminal  Procedure  Code  (Act  X  of 
1SS2),  ss.  4:^3,  439.  A  head  constable  was  convicted 
under  s.  330  of  the  Penal  Code,  and  at  a  trial  before 
a  Sessions  Judge  sentenced  to  four  months'  simple 
imprisonment.  The  prisoner  appealed.  The  High 
Court,  in  dismissing  the  appeal,  directed,  as  a  Court 
of  revision,  that  the  sentence  passed  should  be 
enhanced.     Mether   Ali    v.    Qtteen-Empress 

I.  li.  R.  11  Cale.  530 

See  QtTEEN  V.  Gorachand  Gope 

B.  li.  R.  Sup.  Vol.  443 

3, Enhancement    of   sentence 

so  as  to  alter  its  nature — Criminal  Procedure 
Code,  1882,  s.  439.  The  High  Court,  in  the  exercise 
of  its  powers  of  revision,  can  enhance  a  sentence  so 
as  to  alter  its  nature.  Queen-Empress  v.  Ram 
Ktjria     .         .^'^«?.         .1.  L.  R.  6  All.  622 

4. Setting  aside  conviction  and 

sentence,  and  directing  trial  on  graver 
oflfence — Power  of  High  Court — Conviction  of 
lesser  offence  hj/  Court  having  no  jurisdiction  to 
convict  of  a  graver  one.  When  the  evidence,  upon 
which  a  prisoner  is  convicted  by  a  subordinate 
tribunal  of  an  offence  within  its  jurisdiction,  discloses 
an  offence  of  a  graver  character  beyond  the  jurisdic- 
tion of  that  tribunal,  the  High  Court  may  quash  the 
conviction  and  sentence  for  the  minor  offence,  and 
direct  a  trial  before  the  tribunal  having  jurisdiction 
for  the  graver  offence.  Whether  it  will  do  so  or  not, 
is  a  qu'v',tifin  not  of  law,  but  of  expediency  on  the 
facts  of  each  particular  case.     Anonymous 

7  Mad.  Ap.  5 
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5.  Ground  for  enhancing  sen- 
tence— Sentence     clearly    inadequate — Charge    im- 
properly framed.     In  a  case  in  which  the  Magistrat 
referred  the  proceedings  to  the  High  Court  with  a  re| 
commendation  that  they  should  be  set  aside  becaus 
the  sentence  was  inadequate,  it  was  held  that  it  is  notj 
merely  because  circumstances  occur  to  the  Magis- 
trate which  would  render  neoessary  a  more   severe 
sentence  or  a  different  charge  that  the  High  Courtj 
should    interfere.     There    must    be  matter  on  thq 
record  of  the  case  showing  that  a  charge  has  been 
improperly  framed,  or  that  the  sentence  passed 
clearly  inadequate  to  the  offence.     Queen  v.  Har^ 
NATH  Singh       ,         .         .         20  W.  R.  Cr.  2J 


6. 


Ground  for  refusing  to  enJ 


hance  sentence — Reference  by  Commission* 
having  jurisdiction — Inadequate  sentence.  The  Hig 
Court  refused  to  interfere  on  a  reference  made  to  it 
by  a  Deputy  Commissioner  in  a  case  which  was 
sent  up  for  heavier  punishment  to  the  Deputy  Com- 
missioner under  s.  4G,  Code  of  Criminal  Procedure, 
1861,  by  a  Magistrate  of  the  2nd  class,  as  the  Court 
was  of  opinion  that  the  Deputy  Commissioner,  in- 
stead of  referring  the  case,  ought,  under  that  section, 
to  have  tried  the  prisoners  himself,  and  convicted 
them  of  any  offence  which  he  thought  was  made  out 
against  them  by  the  evidence.  Sobil  Dass  v. 
Chundra  Deb         .         .         .    20  W.  R.  Cr.  15 

7. — .  Setting  aside  improper  sen- 
tence— Escape  from  illegal  confinement.  Where  a 
party  was  sentenced  by  order  of  the  Magistrate  to  ten 
months'  imprisonment  for  escaping  from  a  confine- 
ment which  he  was  undergoing  without  warrant  of 
law  and  without  having  committed  an  offence,  the 
High  Court,  in  the  exercise  of  its  powers  of  interfer- 
ence, set  aside  the  order.     Queen   v.    Rughoobub 


Singh 
8 


25  W.  R.  Cr.  1 


Severity  of  sentence — Crimu 

nal  Procedure  Code,  1861,  s.  404.     The  severity  of 
sentence  is  not  of  itself  a  ground  on  which  the  Higbt 
Court  should  call  for  the  record  of  a  trial  or  othe 
judicial  proceeding   under    the    general    power    o 
revision.     Queen  v.  Narapubeddy.  4  Mad.  241 

See  In  the    matter   of   Krishnanand     Bhutta- 
charjee         .         .         .       3  B.  L.  R.  A.  Cr.  5C 

s.c.    In  the   matter  of    Kishen    Sundur   Bhut 
tacharjee     .         .         ,         .    12  W.  R.  Cr.  41 

9.   Necessity  for  alteration  ol 

conviction  from  one  section  of  Penal  Coda 
to  another — Reference  to  High  Court.  The  ne« 
cessity  for  altering  a  conviction  from  one  section  t4! 
another  for  cognate  offences,  when  the  accused  hat 
not  been  prejudiced  by  any  such  error,  is  no  suffi- 
cient  ground  for  a  reference  to  the  Court  of  revision, 
Empress  v.  Ishan  Chundra  Db  < 

I.  L.  R.  9  Cale.  847  :  12  C.  L.  R.  451 

10. Conviction  under  repealed 

law — Criminal  Procedure  Code,  18^1,  s.  426. 
Where  a  Magistrate  convicted  under  certain  repealed 
sections  of  law  the  High  Court  refused  to  set  aside 
the  conviction,  having  regard  to  s.  426,  Code  of  Cri- 
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uinil  Procedure,  as  the  conviction  and  sentence 
oi^ht  have  been  passed  under  sections  of  the  Penal 
)ode  and  no  substantial  injury  had  been  done  to  the 
.ccused.  Rttghooxath  Dass  v.  CHrcKERDHxrs 
lAUT        .         .         .         .  15  W.  R.  Cr.  49 


11. 


Conviction     under      Penal 


3ode  of  offence  committed  before  Penal 
lode  came  into  operation — Criminal  Procedure 
ode,  1861,  s.  426— Act  XVII  of  1S62,  s.  4.  In  a 
;ase  in  which  the  accused  was  charged  under  the 
?enal  Code  with  an  offence  which  was  committed 
)efore  the  Penal  Code  came  into  operation  it  was 
dd  that,  having  regard  to  s.  4,  Act  XVII  of  1862, 
nd  s.  426  of  the  Code  of  Criminal  Procedure,  the 
rror  of  procedure  was  not  sufficient  to  vitiate  the 
ionviction  so  long  as  the  punishinent  awarded  as 
mder  the  Penal  Code  did  not  exceed  that  which  was 
legal  penalty  for  the  offence  before  the  Penal  Code 
)ecame  law.  /n  the  matter  of  the  petition  of  Moha- 
JEER  Sen'gh    .         .         .         .    15  W.  R.  Cr.  48 


12. 


Conviction      for     separate 


iSenees— Penal  Code  (Act  XLV  of  1S60),  ss.  380, 
\56,  457 — New  trial.  The  prisoner  was  convicted 
>y  the  Magistrate  of  two  separate  offences  under 
456  and  380  of  the  Penal  Code,  and  sentenced  for 
)oth.  On  appeal,  the  Sessions  Judge,  holding  that 
;he  offence  proved  was  under  s.  457,  ordered  a  new 
xial  for  offences  under  ss.  457  and  380.  Held,  that 
here  ought  not  to  be  a  new  trial,  but  that  the  con- 
riction  and  sentence  under  s.  380  should  be  set  aside. 
JrEEN  V.  Ramchaean  Kairi 

B.  L.  R.  Sup.  Vol.  488  :  6  W.  R.  Cr.  39 
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13. 


Sentence    for    different 


Jffence  than  that  committed — Criminal  Pro- 
-.edure  Code,  1S61,  s.  426.  On  reference  by  a  Sessions 
fudge  in  reviewing  the  monthly  magisterial  returns, 
where  the  conviction  by  the  Magistrate  was  for 
cheating  by  personation  and  the  offence  appeared 
»  the  High  Court  to  be  furnishing  false  information 
"or  which  the  punishment  awarded  was  legal : — Held, 
that  the  Court,  under  s.  426  of  the  Criminal  Proce- 
dure Code,  ought  not  to  interfere  with  the  convic- 
tion or  sentence.     Reg.  v.  Raghoji  bix  Kanoji 

3  Bom.  Cr.  42 
Reg.  v.  Babaji  bix  Bhau     .        4  Bom.  Cr.  16 

14.  Conviction  without  juris- 

iietion — Criminal  Procedure  Code,  1S61,  ss.  426, 
434~Revision  by  High  Court.  In  a  case  referred 
by  a  District  Magistrate  under  s.  434  of  the  Criminal 
Procedure  Code,  on  the  ground  that  the  sentence 
was  illegal,  because  the  charge  should  have  been 
under  s.  324  of  the  Penal  Code,  for  causing  hurt  by 
means  of  a  heated  substance,  an  offence  which  the 
2nd  class  Subordinate  Magistrate  had  no  jurisdic- 
tion to  try,  and  not  imder  s.  323,  for  causing  hurt, 
of  which  offence  the  accused  had  been  convicted', 
the  Court  passed  no  order,  as  it  did  not  think  it 
right,  under  the  circumstances  of  the  case,  to  direct 
the  re-trial  of  the  accused  on  the  proper  charf^e. 
Rbg.  v.  Amba  kom  Giesoji   .         .  4  Bom.  Cr?  1 


10.  SENTENCES— co»/<;. 


15. 


Offence  not  cog- 


nizable by  Magistrate  convicting.  In  a  case  refer- 
red by  a  District  ilagistrate  under  s.  427  of  the 
Criminal  Procedure  Code,  1861,  on  the  ground  that 
the  charge  should  have  been  under  s.  324  of  the 
Penal  Code — an  offence  not  within  the  cognizance  of 
a  2nd  class  Subordinate  ilagistrate,  and  not  under 
s.  323 — the  Court  passed  no  order,  and  remarked 
that  the  case  should  not  have  been  referred  under 
s.  427,  which  applies  only  to  the  Court  of  Session^ 
acting  on  appeal  from  a  Court  subordinate  to  it. 
Reg.  v.  Navaji  valad  Vithoji  .      4  Bom.  Cr.  2 


16. 


Trial    on    -wrong   chaise — 


Criminal  Procedure  Code,  1S61,  s.  404.  Where  a 
person  scourged  another  with  nettles  in  order  to  ex  - 
tract  property  from  the  sufferer,  and  the  Magistrate 
tried  the  case  as  one  of  hurt  (under  s.  323,  Penal 
Code)  and  extortion  (s.  384),  although  the  accused 
ought  to  have  been  charged  under  s.  327,  and  tried 
by  the  Court  of  Session,  the  High  Court  declined  to 
interfere  under  s.  404.  Code  of  Criminal  Procedure, 
and  direct  a  new  trial,  believing  that  substantial 
justice  had  been  done  in  the  case.  In  the  matter 
of  the  petition  of  Tarinee  Prosaud  Baxer.tee 

18  W.  R.  Cr.  8 

In  the  matter  of  the    petition  of    BrrxKABEHAREB 
SEDf 18  W.  R.  Cr.  23 

In  the  matter  of  RoopXARAry  Dutt 

18  W.  R.  Cr.  38 


17. 


Trial  under  wrong  charge 


— Conviction  of  non-cognizable  offence.  In  a  case 
referred  by  a  District  Magistrate,  on  the  ground 
that  the  accused  had  been  convicted,  under  s.  403  of 
the  Penal  Code,  of  dishonest  misappropriation  of 
property,  whereas  the  charge  should  have  been, 
under  s.  406,  of  criminal  breach  of  trust  an  offence 
not  within  the  cognizance  of  the  2nd  class  Subor- 
dinate Magistrate  who  passed  the  sentence,  the 
Court  annulled  the  conviction  and  sentence,  and 
directed  the  case  to  be  tried  before  a  proper  Court. 
Reg.  v.  Gastj  valad  Ramchavtdra  4  Bom.  Cr.  3 

18. —Erroneous  conviction  under 

wrong  section  of  Penal  Code.  Where  a  Ma- 
o^istrate,  erroneously  holding  that  the  offence  com- 
mitted was  one  under  s.  406,  Penal  Code,  over  which 
he  has  jurisdiction,  instead  of  under  s.  409,  which 
was  cognizable  only  by  the  Court  of  Session,  tried 
and  sentenced  the  accused,  it  was  held  by  the  High 
Court  as  a  Court  of  revision  that  his  proceedings 
were  contrary  to  law,  and  he  was  directed  to  commit 
the  case  for  trial  by  the  Court  of  Session.  In  the 
matter  of  Ram  booXDEE  Podder  .  2  C.  Ij.  R.  515 

19.  . Sentence  under  special  Act 

instead  of  Penal  Code — Criminal  Procedure 
Code,  1872,  s.  297 — Criminal  Procedure  Code, 
1861,  s.  426 — Sentence  under  Post  Office  Act  {XIV 
of  1866).  The  accused,  being  entrusted  to  put  a 
proper  amount  of  stamps  on  a  letter  and  return  such 
as  might  not  be  required,  did  not  return  them,  but 
misappropriated  stamps  to  the  value  of  two  annas, 
and  was  convicted  and  punished  under  s.  49  of  the 
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Post  Office  Act  (XIV  of  1866),  instead  of  under  the 
PenaJ  Code  for  criminal  breach  of  trust.  As  the 
accused  had  not  been  sentenced  to  a  larger  amount 
of  punishment  than  could  have  been  awarded  for 
criminal  breach  of  trust,  nor  shown  to  have  been 
prejudiced  by  the  error  of  convicting  him  under  the 
Post  Office  Act,  the  High  Court  refused  to  reverse  or 
alter  the  sentence,  pointing  out  at  the  same  time 
that  this  was  one  of  those  cases  in  which  it  was  a 
mistake  to  look  at  the  smallness  of  the  amount 
misappropriated  rather  than  to  the  gravity  of  the 
offence.     In  the  matter  of  NoBHf  Chunder  Dtjtt 

17  "W.  R.  Cr.  50 

See    In   the   matter   of   the   petition   of  Taeikee 
Pbosat7d  Baneejee       .         .        18  W.  R.  Cr.  8 

11.  VERDICT  or  JURY  AND  MISDIRECTION. 
1.  Ground      for     interference 


■w^ith  verdict — Pover  of  High  Court — Verdict 
of  jury  not  manifestly  erroneous.  The  Court  will 
not  interfere  with  the  finding  of  a  jury  unless  their 
verdict  is  shown  to  be  manifestly  erroneous.  A 
prisoner  was  charged  under  ss.  302  and  304  of  the 
Penal  Code,  and  the  Judge  at  the  trial  added  a 
further  charge  under  s.  325.  '!  he  Judge  in  his 
charge  to  the  jury  directed  them  that  in  the  event  of 
their  finding  the  charges  under  ss.  302  and  304 
unsustainable,  they  might  find  the  prisoner  guilty 
under  s.  325.  The  jury  unanimously  acquitted  the 
prisoner  under  the  charge  framed  under  s.  302,  and 
a  majority  of  them  acquitted  him  under  the  charge 
framed  under  s.  304  :  but  a  majority  of  them  found 
him  guilty  under  the  charge  framed  under  s.  325. 
1  he  Judge  disf  greed  with  their  finding  as  regarded 
the  charge  framed  under  s.  304,  and  referred  the 
case  to  the  High  Court  under  s.  307  of  the  Criminal 
Procedure  Code.  The  High  Court  refused  to  inter- 
fere with  the  verdict,  on  ground  that  the  verdict 
could  not  be  said  to  be  manifestly  erroneous,  the 
Jvidge  having  heard  the  evidence  and  having  ex- 
pressed his  opinion  to  the  jury  that  they  might  find 
the  prisoner  guilty  under  s.  325.  Qtjeen-Empress 
V.   JACQtriET     .         .         .     I.  L.  R.  11  Calc.  85 

2.  Conviction  on  evidence  not 


amounting  to  proof.  A  jury  may  be  satisfied 
with  a  minimum  of  proof,  and  it  is  beyond  the 
power  of  the  High  Court  in  such  cases  to  interfere 
with  its  verdict ;  but  when  there  is  nothing  which 
can,  if  beheved,  amount  to  proof,  the  case  should  not 
be  put  to  the  jury  at  all,  as  a  verdict  of  guilty 
cannot  under  such  circumstances  be  sustained. 
Under  such  circumstances,  the  Court  wUl  set  a 
conviction  aside.     Queen  v.  Rtjtton  Dass 

16  W.  R.  Cr.  19 

Finding  of  jury  as  to  grave 


and  sudden  provocation — Criminal  Procedure 
Code,  1872,  s.  297 — Criminal  Procedure  Code, 
1861,  s.  426— Question  of  fact— Power  of  High 
Court.  Under  excep.  1,  s.  300  of  the  Penal  Code, 
the  finding  of  a  jury  as  to  whether  the  offence 
of  murder  was   committed  under  grave  and  sudden 
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provocation  sufficient  to  prevent  the  offence  from, 
amounting  to  murder,  is  a  question  of  fact  with 
which  the  High  Court  cannot  interfere.  Queen  '. 
SoHRAiE     ....         13  "W.  R.  Cr.  33 

4.  Omission  to  charge  jury- 
properly — Power  of  High  Court  to  set  aside 
verdict.  Omission  to  sum  up  properly  to  the  jury 
is,  if  the  prisoner  is  thereby  prejudiced,  an  error  in 
law  such  as  to  justify  a  Court  of  appeal  in  setting 
aside  the  verdict.  Reg.  v.  Fattechand  Vasta- 
CHAifD       .         .         .         .         .5  Bom.  Cr.  8& 

5.^ Misdirection — Trial      hy    jury 

— Power  to  go  into  facts  of  case — Mode  of  dealing, 
with  directions  of  Judge  to  jury.  In  a  case  tried 
by  jury  the  High  Court  has  no  power  to  go  into 
the  facts  of  the  case  in  order  to  see  whether  or  not 
the  conviction  was  right,  that  standing  entirely 
upon  the  verdict  of  the  jury.  The  Court  has  only  ta 
consider  the  facts  in  order  to  see  whether  the  Judge 
has  done  his  duty  in  laying  the  case  before  the  jury 
for  their  consideration.  The  mode  of  dealing  by  the 
High  Court  with  the  Judge's  summing  up  to  the 
jury  pointed  out,  first  as  regards  the  law  and  then 
as  regards  the  facts.  Queen  v.  Nimchand  Mookeb-, 
JEE 20  "W.  R.  Cr. 


e. 


Error    in  lai 
Improper  advic 


Prejudice  to  accused — New  trial. 
given  by  the  Judge  to  the  jury  upon  a  question  o: 
fact,  or  the  omission  of  the  Judge  to  give  that  advice- 
which  a  Judge  in  the  exercise  of  a  sound  judicial 
discretion  ought  to  give  the  jury  upon  questions  of 
fact,  amounts  to  such  an  error  in  law  in  summing 
up  as  to  justify  the  High  Court  on  appeal  or  revision- 
in  setting  aside  a  verdict  of  guilty.  The  power  of 
setting  aside  convictions  and  ordering  new  trials  for 
any  error  or  defect  in  the  summing  up  will  be  exer- 
cised by  the  High  Coiu-t  only  when  the  Court  is 
satisfied  that  the  accused  person  has  been  prejudiced 
by  the  error  or  defect,  or  that  a  failure  of  justicft 
has  been  occasioned  thereby.  Queen  v.  Elahi 
'  Bax  .  B.  li.  R.  Sup.  Vol.  459  :  5  W.  R.  Cr.  80 

7.   Omission  to  leave 

mMlerial  facts  to  jury.  The  verdict  of  the  jury  waa 
reversed  on  the  ground  of  misdirection  by  the> 
Judicial  Commissioner  in  not  having  left  the  cause 
of  death  and  the  prisoner's  connection  with  certain 
attempts  at  bribery  as  questions  for  the  considera' 
tion  of  the  jury.     Queen  v.  Kali  Churn  Gangooly' 

7  W.  R.  Cr.  a 

8.  — Prejudice   to  pri'^ 

soner  from  erroneous  summing  up.  Where  there  is  a 
failure  of  justice,  or  where  the  prisoner  has  been 
prejudiced  by  the  defective  summing  up  of  the- 
Judge,  the  High  Court  can  interfere  either  by 
discharging  the  prisoner,  if  the  evidence  on  the! 
record  is  not  sufficient  to  convict  him,  sup-i 
posing  the  trial  to  have  taken  place  with  the  aid  of 
assessors,  or  to  direct  a  fresh  trial  Queen  v. 
Muthoora  Singh  .       18  W.  R.  Cr.  66 
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11.  VERDICT  OF  JURY  AND  MISDrREC- 
TION— coTtcW. 

9.  Sessions  Judge,   opinion  of 

—Criminal  Procedure  Code,  s.  307— High  Court, 
power  of.  In  the  exercise  of  its  powers  under  s.  307 
of  the  Code  of  Criminal  Procedure,  the  High  Court 
wUl  form  and  act  upon  its  own  view  of  what  the 
evidence  in  its  judgment  proves  ;  but  in  doing  so  the 
opinion  of  the  Sessions  Judge,  no  less  than  verdict  of 
the  jury,  is  entitled  to  its  proper  weight.  Reg.  v. 
IKhatiderav  Bajirav,  I.  L.  R.  1  Bom.  10  ;  Queen  v. 
Mukhan  Kumar,  1  C.  L.  R.  275 ;  Empress  v. 
Dhunum  Kazee,  I.  L.  R.  9  Calc.  53  ;  Queen-Empress 
V.  Mania  Dayal,  I.  L.  R.  10  Bom.  497 ;  Queen 
y.  Ram  Chum  Ghose,  20  W.  R.  Cr.  33 ;  Queen 
V.  Sham  Bagdi,  13  B.  L.  R.  Ap  19  :  20  W.  R.  Cr. 
73;  Queen  v.  Euro  Manjhee,  U  B.  L.  R.  Ap. 
2 :  21  W.  R.  Cr.  4 ;  Queen  v.  Wuzir  Mundal, 
25  W.  R.  Cr.  25  ;  Queen  v.  Nobin  Chunder  Banerjee, 
13  B.  L.  R.  Ap.  20  ;  20  W.  R.  Cr.  r<9,' referred  to. 
QrEEX-EiiPBESS  V.  Itwabi  Saho 

I.  L.  B.'15:Calc.'269 


10. 


Verdict,  partial  record  of — 


Trial  by  jury — Procedure — Delivery  of  verdict — 
Criminal  Procedure  Code  {Ad  V  of  1898),  ss.  300, 
301,  303 — Prejudice— New  trial.  Where,  after  the 
delivery  of  an  unanimous  verdict  of  the  jury,  con- 
victing the  accused  of  the  charge  of  rioting  in  con- 
nection with  certain  land  and  the  crops  thereon, 
possession  of  which  was  claimed  by  the  complainant 
A3  well  as  by  the  accused,  the  foreman  of  the  jury 
attempted  to  add  that  "  the  land  and  the  crops  are 
all  theirs "  (meaning  that  they  belonged  to  the 
accused),  but  was  stopped  by  the  Sessions  Judge 
■on  the  ground  that  the  verdict  was  quite  clear 
in  its  terms,  and  it  was  therefore  unnecessary  to 
hear  anything  further  from  them  :  Held,  that  it  was 
imdesirable  to  stop  the  jury  at  such  a  stage  of  the 
proceedings  ;  that  the  words  the  foreman  attempted 
to  add  to  the  verdict  were  very  material ;  and  that, 
"the  accused  having  been  seriously  prejudiced  by  the 
procedure  adopt^  by  the  Sessions  Judge,  there 
:ihould  be  a  new  triaL  Naratax  Chaxga  v. 
Empebob  (1902)  ,        I.  L.  R.  30  Calc.  48a 

12.  MISCELLANEOUS  CASES. 

Order,  by  Collector    under 


Penal  Code — Power  of  revision  by  High  Court. 
A  Collector  as  such  not  being  subject  to  the  revi- 
■edonal  jurisdiction  of  the  High  Court  in  criminal 
matters,  that  Court,  in  the  exercise  of  such  jurisdic- 
tion, is  not  competent  to  deal  with  an  alleged  illegal 
order  made  under  the  Penal  Code  by  a  Collector. 
In  the  matter  of  Diantjt  Hosex  .    10  C.  Ii.  B.  14 

2.  Order  made  under  s.  58  of 


the  Forests  Act  (VH  of  1878)  for  confisca- 
tion—OiOTinoi  Procedure  Code,  1872,  s.  297.  The 
High  Court  was  competent,  under  s.  297  of  Act  X 
-of  1872,  to  revise  an  order  made  by  a  District  Judge 
under  s.  58  of  the  Forest?  Act,  1878,  on  appeal  from 
Ihe  order  of  a  Magistrate  made  under  s.  54  of  that 
-Act,  the  jurisdiction  of  the  High  Court  under  s.  297 
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of  Act  X  of  1872  not  being  expressly  taken  away  by 
8.  58  of  the  Forests  Act,  1878.     Empbess  v.  Nathu 
Khan-      .         .         .         •       L  L.  R.  4  All.  417 

3^ Valid    conviction    in    case 

improperly  instituted — Reference  to  Local 
Government.  Per  Macleax,  J.-— The  High  Court 
has  power,  without  reference  to  the  Local  Govern- 
ment, to  set  aside  a  conviction  in  a  ca-se  improperly 
originated.  In  the  matter  of  the  petition  of  NoBEJ 
Circ:N-DP..4.  Bastkya.  Empbess  v.  Nobix  CmrsxtBA 
Ba>-tkta       .         -         .       I.  L,  R.  8  Calc.  560 

ac.  NoBix  CsinfDEB  Baxikya  v.  Empress 

10  C.  L.  R  369 

Acting  -without  proper  dis- 


cretion— Order  for  prosecution.  That  a  Magis- 
trate has  acted  without  proper  discretion  in  ordering 
a  prosecution  is  no  ground  for  reversing  his  order. 
EiiAii  Ali  t;.  SroDEBUDDEEX     .  9  "W.  R.  Cr.  18 

5,   Order  in  bona  fide  exercise 

of  discretion — Conviction  under  Municipal  Act 
(III  of  1864).  The  Court  declined  to  quash  proceed- 
ings held  under  a  bond  fide  exercise  of  discretion  in 
a  case  where  a  fine  was  imposed  under  Bengal  Act 
III  of  1864,  3.  68,  for  keeping  a  piggery  in  a  filthy 
state.     In  the  matter  of  Amam  Chlsamax 

17  W.  R.  Cr.  58 

6,  Order  passed  by  Magistrate 

■without  jurisdiction.  The  High  Coiirt  may 
interfere  with  and  quash  an  order  passed  by  a 
Magistrate  when  the  order  is  one  that  was  beyond 
the  power  and  out  of  the  jurisdiction  of  the  ilagis- 
trate  to  make.     Laloo  r.  AoAii  Sibcab.     Govebx- 

MEXT  V.  SUBJAKAXT  ACHAHJIA-      DeXGOO  ShAXKH  V. 

ADA3I  SiBCAB     .         .         .         17  W.  R.  Cr.  37 
Empress  of  Ixdia  t;.  Bebbill 

L  L.  R.  4  AIL  141 

The  Deputy  Ma- 


gistrate adjourned  the  case  to  the  21st,  on  which 
day  he  ordered  the  case  to  be  dismissed  for  non- 
attendance  of  the  complainant ;  but  on  the  follow- 
ing day  cancelled  the  order,  and  revived  the  case  on 
the  ground  of  his  having  dismissed  it  by  mistake  in 
ignorance  of  the  complainant  having  petitioned  for 
an  adjournment  by  reason  of  sickness.  The  Magis- 
trate on  appeal  reversed  the  order  of  the  Deputy 
MasLstrate.  As  the  order  of  the  Deputy  Magiotrate 
was  manifestly  wrong,  the  High  Court  set  aside  the 
whole  of  the  proceedings,  and  restored  the  case  to 
the  position  in  which  it  stood  before  the  2l3t. 
Qcees  v.  Ram  Narain-  Ghose     .  8  W.  R.  Cr,  5 

8.    Magistrate  acting 

under  section  of  Code  under  which  he  has  no  jurisdic^ 
tion.  Held,  that  where  a  Magistrate  professes  to 
act  under  one  section  of  the  Criminal  Procedure 
Code  under  which  he  has  no  jurisdiction,  but  it  is 
found  that  he  has  jurisdiction  under  some  other 
section  of  the  Code,  the  mistake  is  one  which  loea 
not  justify  interference  with  the  ilagistrate's  order, 
if  otherwise  good,  and  if  the  accused  has  not  been 
prejudiced  thereby.     Queex  v.  Pbaxktsto  Pal 

14  W.  R.  Cr.  41 
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12.  MISCELLANEOUS  CASES— contd. 

Order  passed  under  s.  146 


on  proceedings  taken  under  s.  145,  Crimi- 
nal Procedure  Code — Criminal  Procedure  Code 
(Act  X  of  1882),  s.  145 — Power  of  Court  on  revision 
— Evidence  on  revision.  Where  a  Magistrate  has 
passed  an  order  under  s.  145  of  the  Criminal  Pro- 
cedure Code,  whtreas  the  proper  order  in  the  case 
should  have  been  one  under  s.  146,  the  High  Court 
on  revision  will  make  the  order  which  the  lower 
Court  ought  to  have  made.  Case  in  which  the  High 
Court  on  revision  entered  into  the  whole  of  the 
evidence  in  the  case.  Raja  Baboo  v.  Muddun 
Mohun  Lall,  I.  L.  B.  14  Calc.  169,  explained.  Reid 
V.  HicHARDSON     .         .        I.  L.  R.  14  Calc.  36i 


10. 


Unreasonable      order      for 


security  to  keep  the  peace — Power  of  revision 
of  High  Court — Material  error.  In  a  case  of  appre- 
hended breach  of  the  peace,  the  Magistrate  bound 
over  the  parties  in  sums  of  money  aggregating  on 
the  whole  to  R  60,000  or  upwards.  The  High  Court 
quashed  the  order,  holding  that  it  was  altogether 
unreasonable.  In  the  matter  of  Juggut  Chitxder 
Chuckerrutty       .         .        I.  L.  K.  2  Calc.  110 

11. Alteration   of  conviction — 

Setting  aside  proceedings — Trial  by  jury  v:here  case 
was  not  so  triable.  The  High  Court  will  not  alter  a 
conviction  by  a  Sessions  Court,  aided  by  a  jiiry,  on  a 
charge  only  triable  by  a  jury,  to  one  of  a  nature  not 
triable  by  such  a  tribunal,  but  will  annul  the  pro- 
ceedings, and  leave  the  prosecution  to  take  fresh 
proceedings  against  the  prisoner  on  any  other 
charge   it  may  be  advised.     Reg.  v.  Karo  Gopal 

5  Bom.  Cr.  56 


12. 


Conviction  in  case  "where 


no  appeal  is  given  by  Act  on  point  of  re- 
peal—A'ew  Act  giving  appeal — Criminal  Procedure 
Code,  1882,  ss.  408  and  139 — Jurisdiction  of  High 
Court.  On  the  9th  December  1882  a  person  was 
convicted  under  ss.  457  and  109  of  the  Penal  Code, 
and  sentenced  to  three  years'  rigorous  imprisonment 
by  a  Deputy  Magistrate  in  Assam,  exercising  special 
powers  under  s.  36  of  the  old  Code  of  Criminal  Pro- 
cedure (Act  X  of  1872).  The  new  Code  came  into 
force  on  the  1st  January  1883.  The  prisoner  pre- 
sented an  appeal  to  the  High  Court  from  the  con- 
Auction  and  sentence  abovementioned  on  the  23rd 
January  1883.  Held,  that  there  was  no  appeal,  the 
case  being  governed  by  s.  408  of  the  new  Code,  but 
that  the  case  was  a  fit  one  for  the  exercise  of  the 
High  Court's  revisional  jurisdiction,  and  should  be 
dealt  with  under  the  powers  conferred  on  the  High 
Court  by  virtue  of  that  jurisdiction.  Rongai  v. 
Empress  .  .  .  I.  L.  R.  9  Calc.  513 
s.c.  In  the  matter  of  Raxgai  .  12  C.  L.  R.  500 

13.  Defect  in  form  of  summons 

to  persons  to  show  cause  why  they  should 
not  give  security  for  keeping    the  peace — 

Defect  not  prejudicing  persons  required  to  show 
cause.  Certain  persons  were  convicted  by  a  Magis- 
trate of  the  1st  class  of  assault,  an  offence  punish- 
able under  s.  352  of  Act  X  of  1877.     The  case  was 


REVISION— CRIMINAL  CASES— <o»«. 

12.  MISCELLANEOUS  CASES— conid. 

brought  to  the  knowledge  of  the  High  Court  by  the 
complainant  preferring  a  petition  to  it,  togethea 
with  a  copy  of  the  Magistrate's  order.  This  petition 
was  laid  before  Straight,  J.,  who,  observing  tha^ 
the  case  was  one  in  which  the  Magistrate  should 
have  taken  security  from  such  persons  for  keepinj 
the  peace,  as  provided  by  s.  489  of  Act  X  of  1872, 
directed  the  Magistrate  to  summon  such  persons  t< 
show  cause  why  they  should  not  be  required,  undei 
s.  491  of  that  Act,  to  enter  into  a  bond  to  keep  th< 
peace.  The  Magistrate  accordingly  summoned  sucl 
persons  as  directed,  the  summonses  setting  fortl 
that  they  were  issued  "  under  the  orders  of  the  Higl: 
Court."  The  Magistrate  took  evidence  on  behalf  ol 
such  persons  and  eventually  made  an  order  requiring 
such  persons  to  enter  into  a  bond  to  keep  the  peace 
Such  persons  were  fully  aware  of  the  order  made  bj 
Straight,  J.  Such  persons  applied  to  the  Higl 
Court  to  set  aside  the  order  requiring  them  to  entei 
into  a  bond  to  keep  the  peace,  on  the  ground  that 
the  Magistrate  had  not  proceeded  of  his  own  motion, 
but  under  the  order  of  Straight,  J.,  which  waa 
made  without  jurisdiction  ;  and  on  the  ground  that 
the  summonses  had  not  set  forth  the  report  or  infor- 
mation on  which  they  were  issued.  Held,  by 
Stuart,  C.J.,  that,  inasmuch  as  Straight,  J., 
when  he  made  his  order,  represented  the  full  autho- 
rity and  jurisdiction  of  the  High  Court,  such  ordei 
was  final  and  the  application  could  not  be  entertain- 
ed. Held,  by  Pearson,  J,  Spakkie,  J.,  and 
Oldfield,  J.  (Spankie,  J.,  doubting  whether  sucl 
order  could  be  questioned),  that  the  order  oS 
Straight,  </.,  was  one  which  he  was  competent  to 
make  as  a  Court  of  revision  under  s.  297  of  Act  X 
of  1872.  Held,  by  Pearson,  J.,  and  Spankie,  -/., 
that,  inasmuch  as  such  persons  had  not  been  in  the 
slightest  degree  prejudiced  by  the  defect  in  the  sum- 
monses which  were  issued  to  them,  such  defect  was 
not  a  ground  on  which  to  set  aside  the  Magistrate's 
order  requiring  them  to  enter  into  a  bond  to  keep 
the  peace.     Empress  v.  Muhammad  Jafir 

I.  L.  R.  3  All.  545 

14. Order  confirming  order  for 

security  for  good  behaviour — Criminal  Pro- 
cedure Code,  1861,  ss.  404,  408.  An  order  of  a 
Sessions  Judge  confirming  an  order  directing 
security  for  good  behaviour  made  by  the  Magistrate 
was  held  to  be  open  to  revision.  In  re  JuswuxT 
Singh  .  1  Ind.  Jur.  N.  S.  301 :  6  W.  R.  Cr.  18 

Also  an  order  for  maintenance.  Reg.  v.  Thaktt 
bin  Ira  ....         5  Bom.  Cr.  81 


15. 


Order  rejecting  appeal  w^ith" 


out  calling  for  record  and  proceedings — Cri- 
minal Procedure  Code,  1872,  ss.  278,  285 — Order 
under  s.  278.  An  order  under  s.  278  of  the  Code 
of  Criminal  Procedure  by  the  Appellate  Court, 
rejecting  an  appeal  on  a  perusal  of  the  petition  of 
appeal  and  the  copy  of  the  judgment  or  order  ap- 
pealed against,  and  without  calling  for  the  record 
and  proceedings  of  the  case  is  a  final  order  falling 
within  the  scope  of  s.  285,  and  is  not  subject  to 
revision.     Empress  v.  Mahomed  Yashin 

I.  L.  R.  4  Bom.  lOL 
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le.  — Jurisdiction  of  High  Court 


in  revision  to  quash  orders  under  s.  476  of 
the  Criminal  Procedvire  Code — Criminal  Pro- 
cure Code  {Act  X  of  1H82),  ss.   195,  423,  439, 
;.     The  High  Court  is  competent,  in  the  exercL'se 
its  revisional  powers,  to  interfere  with  an  order  of 
>ubordinate  Court,  whether  made  under  s.   195 
u;   under  s.  476  of  the  Criminal  Procedure  Code, 
directing  the  prosecution  of  any  person  for   offences 
referred  to  in  those  sections.     The  High  Court  under 
s.  439  has  the  powers  conferred  on  a  Court  of  appeal 
by  s.  523  to  alter  or  reverse  any  such  order.  In  the 
matter   of  the   peiilion   of  Keepu   Nath   Sikdab. 
Khepu  Nath  Sikdab  v.  Geish  CnrxDER  ^Iukeeji 
L  L.  E.  16  Calc.  730 

17.  Order  directing  prosecu- 
tion— Criminal  Procedure  Code,  1882,  ss.  195, 
439,  and  476.  Under  the  general  revisional  powers 
conferred  by  s.  439  of  the  Code  of  Criminal  Pro- 
cedure, a  High  Court  has  power  to  consider  the  pro- 
priety of  an  order  which  purports  to  be  passed 
under  s.  476  of  the  Code.  Queen-Empress  v. 
Bachapja,  J.  L.  B.  13  Bom.  109,  dissented  from. 
In  the  matter  of  the  petition  of  Mathttra  Das 

L  L.  R.  16  All.  80 

18.  Jurisdiction  of  High  Court 

to  quash  orders  under  s,  476  of  the  Crimi- 
nal Procedure  Code — Criminal  Procedure 
Code,  ss.  195,  476 — Sanction  to  prosecution — Pre- 
liminary inquirt/.  The  High  Ccurt  has  jurisdiction 
to  interpose  in  the  case  of  an  order  made  by  a  Court 
under  s.  476  of  the  Criminal  Procedure  Code,  and 
has  also  the  power  to  determine  whether  the  discre- 
tion given  by  that  section  has  or  has  not  been  pro- 
perly exercised.  In  the  matter  of  the  petition  of  Khepu 
Nath  Sikdar  v.  Girish  Chunder  Mukerjee,  I.  L.  R. 
16   Calc.    730,   relied   on.     Chaudhaei   ilAHOMED 

IzHAETTL    HITQ    v.     QrEEX-EMPRESS 

I.  L.  B.  20  Calc.  349 


19. 


Power  of   High    Court  in 


revision  to  revoke  an  order  of  a  subordi- 
nate Court  under  ss,  195,  476,  Code  of 
Criminal  Procedure— Orrfer  sanctioning  prosecu- 
tion— Criminal  Procedure  Code,  s.  439.  A  High 
Court,  as  a  Court  of  revision,  has  power  imder  s.  439 
to  revoke  an  order  made  by  a  subordinate  Court 
under  s.476  of  the  Code  of  Criminal  rocedure. 
Qtjeex-Empress  v.  Seixivasaxtj  Naidti 

I.  li.  E.  21  Mad.  124 


20, 


Power    of  High  Court  to 


EEVISION— CEIMlNAIi  CASES— confef. 

12.  MISCELLANEOUS  CASES— contd. 
minal  Procedure  Code,  that  the  High  Court  has  no 
authority  to  interfere  with  an  order  made  by  a 
subordinate  Court  granting  or  refusing  sanction 
under  s.  197  of  the  Code,  but  it  has  sufficient 
authority  for  that  purpose  under  s.  15  of  the  Charter 
Act  (24  &  25  Vict.,  c.  104).  Na>-do  Lal  Basak  v. 
MiTTEB  .         .         .         ,  1, 1..  E.  26  Caic,  869 

3  C.  W.  N.  539 


revise  an  order  as  to  sanction  under  s,  197 
of  the  Criminal  Procedure  Code— Criminal 
Procedure  Code  (Act  V  of  1S9S),  s.  197  and  s.  439 
—Charier  Act  (24  <t-  25  Vict.,  c.  104),  s.  15.  A 
pleader  applied  to  the  Chief  Presidency  Magistrate 
for  sanction  under  s.  197  of  the  Criminal  Procedure 
Code  to  prosecute  an  Honorary  Magistrate  for  using 
insulting  and  defamatory  language  towards  him 
in  the  course  of  the  trial  of  a  case  and  sanction  was 
refused.  On  application  to  the  High  Court : — Held, 
Tinder  the  revisional  powers  conferred  by  the  Cri- 


21. 


Order  tinder  s.  144  of  the 


Criminal  Procedure  Code—  Criminal  Proce- 
dure Code,  1882,  s.  435 — Disputed  possession  of 
temple — Magistrate,  jurisdiction  of.  The  District 
Temple  Committee  dismissed  the  trustees  of  a 
certain  temple  and  appointed  others.  The  dismiss- 
ed trustees  retained  possession.  A  breach  of  the 
peace  having  becon.e  imminent  in  the  opinion  of  a 
Deputy  ^Magistrate,  he  made  an  order  under  the 
Criminal  Procedure  Code,  s.  144,  directing  the  newly 
api>ointed  trustees  not  to  interfere  with  the  temple 
or  its  management.  Held,  that  the  Magistrate  had 
jurisdiction  to  make  the  order,  and  therefore  the 
High  Court  had  no  jiower  to  interfere  in  revision 
under  the  Criminal  Procedure  Code,  s.  435.     Pala- 

HIAPPA    ChETTI   r.    DoE.ASA3II    AyYAB 

I.  L,  E,  18  Mad.  402 
22,  High       Court's     criminal 


revisional  jurisdiction — Criminal  Procedure 
Code  (Act  y  of  1898),  ss.  114,  145,  435,  and  439— 
Dispute  about  right  to  perform,  service  in  a  puhltc 
temple.  The  High  Court  ordinarily  has  no  jurisdic- 
tion to  interfere  with  an  order  under  Ch.  XII  of 
the  Crimmal  Procedure  Code  {Act  V  of  1S98),  which 
is  not  a  proceeding  within  the  meaning  of  s.  435  of 
the  Code  ;  but  when  the  Magistrate  exceeds  his 
jurisdiction  under  s.  144  or  145,  the  High  Court  has 
power  to  interfere  under  its  revisional  jurisdiction 
(s.  439).     In  re  PA>T)rRAKG  GovrNT) 

I.  li.  E.  24  Bom.  527 

23.  Power  to  revise  Presidency 

Magistrate's  proceedings — Order  for  further 
inquirit — Criminal  Procedure  Code  (Act  V  of  189S), 
ss.  423,  435,  and  439— letters  Patent,  High  Court, 
1865,  cl.  28.  The  High  Court  has,  under  ss.  435  and 
439,  read  with  s.  423  of  the  Criminal  Procedure  Code, 
the  power  to  revise  the  proceedings  of  a  Presidency 
Jlagistrate  and  order  a  further  inquiry  to  be  made. 
It  has  the  same  power  under  cl.  28  of  the  Letters 
Patent  of  1865.  Colville  r.  Kristc^  Kishorb 
BosE      .         .         .         ,   I.  L.  B.  26  Ca.e,  746 

3  C.  W.  N.  598 


24, 


High    Court's     power     of 


revision — Presidency  Magistrate,  proceed ings  of 
— Order  for  further  inquiry — Criminal  Procedvrt 
Code  (Act  V  of  1898),  ss.  423,  435,  439— Charter 
Act  (24  ct  25  Vict.,  c.  104),  s.  15— Letters  Patent, 
High  Court,  1865,  cl.  28.  The  High  Court  ha« 
powers  of  revision  in  resj-ect  of  an  order  of  discharge 
passed  by  a  Piesidercy  Magistrate  by  reason  not  of 
s.  28  of  the  Letters  Patent,  1865,  but  of  8.  16  of  the 
Charter  Act  (24  &  25  Vict.,  c.  104).  That  section 
has  always  been  interpreted  in  a  very  extended 
meaning  so  as  to  give  ample  powers  of  «uperinten- 
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BEVISION— criminal;  CASES— contrfk  REVISION— CRIMINAL  CASES— cojiW. 


12.  MISCELLANEOUS  GASES— cc^wW. 

dence,  that  is  to  say,  powers  of  revision  over  pro- 
ceedings of  subordinate  Courts.  But  the  High 
Court  has  no  power  under  the  Code  of  Criminal  Pro- 
cedure to  interfere  in  revision  with  an  order  of  dis- 
missal or  discharge  passed  by  a  Presidency  Magis- 
trate. Colvilh  V.  Kristo  Kithore  Bof-e,  I.  L.  R.  26 
Cnlc.  746,  dissented  from.  Opoorba  Kumar  Sett  v. 
Probod  Kumary  Dassi,  1  C.  W.  N.  49,  referred  to. 
A  Presidency  Magistrate  acting  under  s.  203  of  the 
Criminal  Procedure  Code  dismissed  a  complaint  on 
the  report  of  the  police  without  examining  the  com- 
plainant and  without  finding  on  such  examination 
that  there  was  no  sufficient  ground  for  proceeding. 
The  High  Court,  acting  under  s.  15  of  the  Charter 
Act,  ordered  a  further  inquiry  to  be  made  into  the 
matter  of  the  complaint.  Charoobala  Dabee  v. 
Barendra  Nath  Mozumdar  .  I.  L.  R.  26  Caic.  6 

Charobala  Dabee  v.   Empress  "• 

3  C.W.N".  601 


25. 


Act    XIII    of    1859,    ss.  2 


26. 


Contempt  of  Court — Criminal 


Procedure  Code,  ss.  439,  476 — Power  of  High  Court 
to  revise  an  order  under  s.  476 — Circumstances  under 
which  such  power  should  or  should  not  he  exercised. 
The  High  Court  has  power,  in  revision,  to  set 
aside  an  order  passed  by  a  Civil,  Criminal  or 
Revenue  Court  under  s.  476  of  the  Code  of  Criminal 
Procedure  ;  but  such  power  should  not  be  exercised 
where  the  Court  below  has  arrived  at  a  judicial 
opinion  on  evidence  that  there  is  ground  for 
inquiring  into  an  offence  referred  to  in  s.  195, 
merely  because  the  High  Court  disagrees  with  that 
opinion.  In  the  matter  of  the  petition  of  Alamdar 
Husain  (1901)       .         .     I.  L.  R.  23  All.  249 

27.  Criminal  Pro- 
cedure Code  (Act  V  of  J898),  ss.  439,  476— Jurisdic- 
tion of  High  Court  to  interfere  when  a  Court  has  taken 
action  under  s.  4-6  of  the  Criminal  Procedure  Code. 
Where  a  Court  has  taken  action  under  s.  476  of  the 
Code  of  Criminal  Procedure,  the  High  Court,  as  a 
Court  of  Revision,  has  no  jjower  to  interfere  under 
s.  439.  The  reasons  for  the  decision  in  Queen- 
Emprets  v.  Srinivasulu  Naidu,  I.  L.    R.  21    Mad. 


and  3 — Breach  of  contract  by  workmen — Procedure 
—Criminal  Procedure  Code  {Act  V  of  1898),  s.  370. 
In  the  trial  of  a  case  under  the  Workman's  Breach 
of  Contract  Act  (XIII  of  1859)  a  Presidency  Magis- 
trate is  not  bound  to  frame  his  record  in  accordance 
with  the  provisions  of  s.  370  of  the  Criminal  Pro- 
cedure Code.  It  is  doubtful  whether  a  proceeding 
under  the  first  clause  of  s.  2  and  under  s.  3  of  Act 
XIII  of  1S51)  is  a  criminal  proceeding.  There  is  no 
offence  committed,  and  there  is  no  accused.  The 
provisions  of  s.  370  of  the  Criminal  Procedure  Code 
are  therefore  inapplicable  to  a  case  of  this  nature, 
and  the  High  Court  will  not  interfere  in  revision 
with  the  Presidency  Magistrate's  proceedings,  on 
the  ground  that  he  has  not  followed  the  provisions 
of  that  section.  Averam  Das  Mochi  v.  Abdul 
Rahim     .         .         .  I.  L.  R.  27  Calc.  131 

4  C.  W.  N.  201 


12.  MISCELLANEOUS  CASES— con.<d. 
124,    are   not   apphcable    to    the   amended   Code 
Eranholi  Athan  v.  Kinu-Emperor  (f.b.  1902) 

I.  L.  R.  26  Mad.  98 


28. 


—  Dispute  as  to  possession  of 
property — Criminal       Procedure 


immovable 

Code,  S3.  145  (5)  and  435  (3) — Order  of  Magistrate  on 
dispute  as  to  possession  of  immovable  property. 
— Jurisdiction  of  High  Court.  The  order  to  which: 
finality  is  given  under  ss.  145  (-5)  and  435  (3)  o£ 
the  Code  of  Criminal  Procedure  must  be  an  ordeu 
which  not  only  purports  to  be,  but  is  in  reality,  an 
order  under  s.  145,  and  has  been  passed  'with* 
jurisdiction.  Where  the  Court  has  exceeded  ita; 
jurisdiction  in  making  the  order,  it  is  nuU  and  void, 
and  the  High  Court,  in  the  exercise  of  its  revisional 
powers,  is  competent  to  interfere  with  it.  Hur- 
bulluhh  Narain  Singh  v.  Luchmeswar  Prasad  Singh, 
I.  L.  R.  26  Calc.  188  ;  In  re  Pandurang  Govind, 
I.  L.  R.  24  Bom.  527  ;  and  Agra  Bank  v.  Leish- 
man,  I.  L.  R.  18  Mad.  41,  referred  to.  Where 
a  Magistrate,  under  circumstances  which  would 
apparently  have  justified  his  taking  action  under 
8.  145  of  the  Code  of  Criminal  Procedure,  took 
action  in  fact  under  s.  107,  and  having  passed 
an  order  seemingly  under  s.  118,  added,  as  it 
were,  as  an  appendix  to  this  order  : — "  Bisu  Ahir 
put  in  possession  under  s.  145,  Code  of  Criminal 
Procedure  " — it  was  held  that  this  order  passed 
without  any  of  the  procedure  prescribed  by  s.  145  • 
being  adopted,  was  more  than  an  irregularity,  and 
was  an  order  passed  without  jurisdiction,  and  liable 
to  revision  by  the  High  Court.  Mohesh  Sowar  v. 
Narain  Bag,  I.  Z.  R.  27  Calc.  981,  and  Salcor 
Dusadh  v.  Ram  Par  gash  Singh,  7  C.  W.  N.  174, 
referred  to.  Mahadeo  Kunwar  v.  Bistt  (1903) 
I.  L.  R.  25  All.  537 

29. Notice  to  accused — Criminal 


Procedure  Code  {Act  V  of  1898),  ss.  435,  437— 
Petition  by  complainant  for  re-trial  of  accused  after 
discharge — No  notice  to  accused — Order  by  Sessions 
Judge,  directing  further  inquiry — Revision  petition  to 
High  Court — Jurisdiction — Necessity  for  notice 
before  order  passed  to  prejudice  of  licensed.  A  person 
charged  with  having  committed  criminal  breach  of 
trust  was  discharged,  whereupon  the  complainant 
petitioned  the  Sessions  Judge,  under  s.  435  of  the 
Code  of  Criminal  Procedure,  to  direct  a  re-trial  of 
the  case.  Notice  of  the  application  was  not  given 
to  the  accused.  The  Sessions  Judge,  acting  under 
s.  347,  ordered  a  further  inquiry  to  be  made.  On  a 
criminal  revision  petition  being  preferred  by  the 
accused  in  the  High  Court  against  that  order : — 
Held,  that  it  was  competent  to  the  High  Court  to 
revise  the  order  ;  and  that,  without  laying  doAvn  a 
general  rule  that  the  omission  to  give  notice  of  such 
an  application  renders  an  order  under  the  section 
bad,  the  order  must  be  set  aside,  as  it  had  not  been 
shown  that  in  this  case  there  was  any  difficulty  in 
giving  notice,  or  that  there  was  any  reason  why  the 
general  rule  should  not  be  followed  that  an  order 
should  not  be  made  to  a  man's  prejudice  without 
giving  him  an  opportunity  for  being  heard.     Ala- 
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12.  MISCELLANEOUS  CASES— conc7i. 
GiRiSAMY  Naidi;  v.  Balakrishnasami  Mfdaltar 
(1902)        .         .         .        I.  Ij.  R.  26  Mad,  41 

30. Sanction  for  prosecu- 
tion— Practice — Criminal  Procedure  Code,  s.  195 
— Sanction  to  prosecute — Application  for  sanction 
refused  hy  Magistrate — Independent  application 
subsequently  made  to  the  Sessions  Judge.  Certain 
persons,  who  had  been  discharged  after  a  complaint 
against  them  of  the  offences  of  kidnapping  and 
extortion,  applied,  to  the  Magistrate  who  had  dis- 
charged them,  for  sanction  to  prosecute  the  com- 
plainants. This  application  was  refused  by  the 
Magistrate.  The  applicants  then,  instead  of  ap- 
pealing or  applying  in  revision  to  the  Sessions  Judge 
against  the  order  of  the  Magistrate,  made  a  fresh 
and  independent  application  to  the  Sessions  Judge 
for  sanction  to  prosecute  the  complainants.  The 
Sessions  Judge  declined  to  entertain  this  appli- 
cation. On  application  under  s.  195  of  the  Code  of 
Criminal  Procedure  being  made  to  the  High  Court 
against  both  the  orders  above  refened  to,  the  High 
Court  refused  to  interfere,  on  the  ground  that  the 
applicants  had  not  pursued  their  proper  remedy  in 
the  Court  below.  Hakbans  Rai  v.  Chun->t  Lal 
(1902)          .         .         .         I.  L.  R.  25  AH.  126 

3L Practice — Pro- 
cedure— Sanction  to  prosecute — Stay  of  criminal  pro- 
ceedings pending  disposal  of  civil  suit — High  Court — 
Criminal  Procedure  Code  (Act  V  of  IS'  8),  ss.  195, 
439,  476.  The  High  Court  is  competent,  in  the 
exercise  of  its  revisional  power  under  s.  439  of  the 
Criminal  Procedure  Code  (Act  V  of  1898),  to  inter- 
fere with  an  order  made  by  a  subordinate  Court, 
nnder  s.  476  of  the  Criminal  Procedure  Code  (Act 
V  of  1898),  directing  the  prosecution  of  any  person 
for  the  offences  referred  to  in  that  section.  The 
High  Court  in  this  case  refused  to  stay  criminal 
proceedings  directed  by  a  subordinate  Court  under 
8.  476  of  the  Criminal  Procedure  Code  (Act  V 
of  1898)  until  an  appeal  in  the  civil  suit  in  connec- 
tion with  which  the  criminal  charges  were  made  had 
been  decided.  In  re  Bal  Gasgadhak  Tilak  (1902) 
I.  L.  R.  26  Bom.  785 

32. —  Criminal  Proce- 
dure Code  (Act  V  of  1S9S),  ss.  195,  435,  439— Juris- 
diction of  High  Court,  under  Criminal  Procedure 
Code,  to  revise  order  according  sanction  which  has 
been  granted  by  a  Civil  Court.  The  High  Court  has 
no  jurisdiction,  under  ss.  435  and  439  of  the  Code 
of  Criminal  Procedure,  to  revise  an  order  passed  by 
any  Court  other  than  a  Criminal  Court  under 
el.  (b)  or  (c)  of  sub-s.  [1)  of  s.  195  of  the  Code  of 
Criminal  Procedure,  according  sanction  to  institute 
a  prosecution  ;  or  an  order  passed  under  sub-s.  (;) 
of  B.  195  revoking  or  refusing  to  revoke  a  sanction 
which  has  been  given,  or  granting  a  sanction  which 
has  been  refused.  It  may  be  open  to  the  High 
Court,  under  s.  622  of  the  Code  of  Civil  Procedure, 
to  revise  such  proceedings  of  a  Civil  Court,  in  cases 
which  come  within  the  terms  of  that  section.  In  re 
CHBS2.-ANAGOUD  (1902)  .  L  Ij.  R.  26  Mad.  188 


See  Revivok. 

—  of  complaint — 

See  CiiiMiNAii  Procedure  Code,  s.  203. 
13  C.  W.  N.  193 

—  of  criminal  case — 

See  Complaint — ^Dismissal  op  Com- 
plaint— Effect   op  Dismissal. 

See  Discharge  of  Accttsed — Revtval  of 
Proceedings. 

See  Possession,  Order  of  Criminal 
Court  as  to— Striking  off  Proceed- 
ings .  6  C.  W.  N".  923 

—  of  suit — 


See  Civil  Procedure  Code,  1882,  s.  371. 
9  C.  W.  N.  369 
REVIVOR. 

See  Limitation  Act,  1877.  Sch.  II,  Art. 
180    .         .     I.  li.  R.  30  Calc.  979 
I.  li.  R.  20  Calc.  551 
I.  Ij.  R.  22  Calc.  921 
I.  Ii.  R.  24  Cqlc,  244 
See  Privy  Council,  Practice  of — Re- 
vivor  OF   Appeal. 

I.  Ii.  R.  21  Calc.  997 
li.  R.  21  I.  A.  163 

of  judgment — 

See  Limitation  Act,  XV  of  1S77,  Sch.  II, 
Art.  180    .     I.  L.  R.  38  Calc.  543 

substitution  of  parties  as — 


See  Privy  Council,  practice  of — Death 
OF  Party  on  Record. 

I.  Ii.  R.  16  Calc.  184 
REVOCATIOU", 

See  Will     .         .   I.  L.  R.  29  AIL  82 

See  Wnx — Revocation. 

of  probate — 

See  Administrator. 
I.  L.  R.  35  Calc.  955  :  12  C.  W.  H".  802 

See  Probate  and  Administration  Act 
(V  OF  1881),  s.  50     .      12  C.  W.  M".  6 

See  Will — Revocation. 

of  sanction — 


See  Sanction  for  Prosecution — Revo- 
cation OF  Sanction. 

of  Will— 

See  Hindu  Law — Well — Revocation  o» 
Will. 

RIGHT  OF  APPEAL. 

See  Appeal — Right  op  Appkal,  Ermcr 
OF  Repeal  on. 

See  Assignment  of  Chosk  in  Action. 
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BIGHT  or  APPEAL— conW. 

See  Civil  Peocedttee  Code,  1882,  s.  3. 
I.  Ii.  R.  4  Gale.  825 

See  Civil  Peocedttee  Code,  1882,  s.  244 
— Paeties  to  Suit  .  2  C.  L.  R.  545 

See  Execution  of  Deceee — Execution 

BY    AND    against    RePEESENTATIVES. 

I.  L.  R.  3  Calc.  371 

See  Nawab  Nazim  of  Bengal  Debts  Act. 
21  "W.  R.  59 

See   Peactice — Civil  Cases — Appeal. 

I.  Ii.  R.  3  Gale.  228 

I.  L.  R.  9  Gale.  738 

I.  L.  R.  18  Bom.  520 

See  Small    Cause    Couet,    Mofussil — 
Jueisdiction — Mesne  Peofits. 

I.  L.  R.  25  Bom.  85 

*     See  SUPEEINTENDENCE  OP  HiGH  CoUET 

Civil  Peoceduee  Code,  1882,  s.  622. 

I.  Ii.  R.  8  Mad.  192 

I.  Ii.  R.  18  Bom.  445 

deprivation  of— 

See  Ceiminal  Peoceedings. 

I.  L.  R.  4  Calc.  18 

L  • Appeal  from,  favourable  de- 
cision. There  is  nothing  in  strict  law  to  prevent  a 
party,  acting  for  himself  or  through  his  guardian, 
from  appealing  against  a  decision  in  his  favour. 
Stephenson  v.  Unnoda  Dossee 

6  W.  R.  Mis.  18 


2. 


Appeal  by  defendant  from  de- 


cision as  dismissing  suit  on  "wrong  ground 

—Civil  Procedure  Code,  1859,  ss.  332,  334,  337 
— Decree — Decision.  Although  s.  332  of  Act  VIII 
of  1859  provides  that  an  appeal  shall  lie  from  the 
decrees  of  the  Courts  of  original  jurisdiction,  96.  334 
and  337  show  not  less  clearly  that  the  decisions  of 
the  Court  may  be  impunged  in  the  appeal  and  con- 
sidered by  the  Appellate  Court.  Where  a  suit  was 
dismissed,  therefore  the  defendant  was  held  entitled 
to  appeal  from  the  decision,  though  the  decree  was 
in  his  favour,  as  he  contended  it  had  been  dismissed 
on  a  wrong  ground.  Sheo  Gholam  Singh  v. 
NUESINGH       .  .  .  .  4  N.  W.  120 

{Contra)  Chowdhey  Mahomed  Momin  v.  Luta- 
FUT    Hossein        .  .         .         13  W.  R.  239 

(Contra)  Shama  Soondueee  Debia  r.  Digam- 
bueee  Debia     ....        13  "W.  R.  1 

3.  Ghange  of  jurisdiction  dur- 
ing suit — Munsif  with  -powers  oj  Small  Cause  Court 
— E-ffect  of  change  on  right  of  appeal — Bengal  Civil 
Courts  Act  {VI  of  1871),  s.  29.  The  investiture 
of  a  Munsif  with  the  powers  of  a  Small  Cause  Court 
under  ii.  29,  Act  VI  of  1871,  docs  not  deprive  parties 
to  pending  suits  of  any  right  of  appeal  which  they 
might  have  had  ;  the  general  rule  being  that  the  law 
as  it  existed  when  the  action  commenced  must 
decide  the  rights  of  the  parties,  unless  the  legislative 
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authority  expresses  a  clear  intention  to  vary  thos 

rights.     Ghotae  Mundle  v.  Kajeoo 

18  W,  R.  22^ 

Right    of  new    relators 


appeal.    As  to  the  terms  on  which  new  relators  • 
be  allowed  to  come  in  after  decree  to  prosecute  at 
appeal.      Advocate-Geneeal      v.       MuhammadI 
Husein  Huseni      .         .      4  Bom.  O.  G.  2051 

5.  — Appeal  by  party  struck  outl 

of  suit  in  lo-wer  Gourt.  A  person  was  oncei 
made  a  party  to  a  suit,  but  the  decree  was  set  aside,; 
the  suit  as  against  him  dismissed,  and  the  casej 
remanded  for  trial.  From  this  last  decision  he 
appealed.  The  Court  ordered  the  appeal  to  bel 
struck  ofE  as  made  by  a  party  no  longer  a  pai-tyj 
to  the  suit.  GoKOOL  Peeshad  Discheet  v.  Beo jc 
MoNEE  Debia         .         .         .      24  "W.  R.  259'| 

6 Appeal  after  intervenor  had] 

appealed  and  his  name  taken  off  record  of 
suit — Jte-ovening  of  case  on  remand.     A  suit  having| 
been  decided  by  the  first  Court  after  an  intervenoi 
had  been  made  a  party  under  s.  73,  Code  of  Civil 
Procedure,  1859,  it  was  remanded  on  the  appeal  of;! 
the   intervenor,   whose   name   was   ordered  to   bel 
expunged  from  the  record.     The  suit  was  decidedl 
again  in  favour  of  the  plaintiff,  but  the  decision  was! 
reversed  on   appeal.     Held,  that  the  fact  of  the] 
defendant  having,  in  the  first  instance,  allowed  the 
intervenor  alone  to  appeal,  did  not  debar  him,  after 
the  case  was  re-opened  by  remand,  from  appealing 
in  his  own  person.     Bucha  Singh  v.  Mashook  Alt 
Beg 15  W.  R.  572 

7 Right  of  pro  forma  defend- 
ant to  appeal.  A  pro  forvid  defendant  against 
whom  no  judgment  has  been  given  has  no  right  to 
appeal,  even  if  another  party  has  been  found  to  be 
the  owner  of  land  which  he  claims  ;  for  such  finding 
carries  with  it  no  legal  consequence  as  against  him. 
Ram  Doss  Lushkue  v.  Hueeehue  Mookeejee 

23  W.  R.  86 


8. 


Right    of    party     opposing 


■wiW  in  ease  of  application  for  certificate 
under  Act  XXVII  of  IQQO— Party  not  oppo^ivj 
ijrant  oj  certificate.  A  widow  having  applied,  under 
Act  XXVII  of  1860,  for  a  certificate  under  her 
deceased  husband 's  will,  his  brother  came  in  not  as 
a  claimant  of  the  certificate,  and  impugned  tlio 
widow's  allegation  that  the  deceased  husband  had 
made  a  will.  The  Judge  upon  this  went  into  tlie 
evidence,  found  in  favour  of  the  will,  and  granted 
the  certificate  applied  for.  Against  this  order  the 
brother  appealed  to  the  High  Court.  Held,  that  tlio 
appellant  had  no  locus  t^iandi,  as  the  appeal  con- 
templated in  s.  n  was  limiter!  to  persons  in  conflict 
with  the  original  petitioner  as  claimants.  Ram 
Lall  Mookeejee  v.  Komola  Kaminee  Debee 

24  W.  R.  92 

9 Appeal  brought  by  principal 

in  suit  where  agents  have  sued.  The  plaint- 
iffs, karindas  of  the  appellant,  having  brought  & 
suit  in  their  own  name,  the  suit  was  dismissed  on 
the  merits,  and  appeals  preferred  by  the  appellan* 
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in  his  own  name  to  the  Judge  and  to  the  High 
Court.     Hdd,  that  the  procedure  was  illegal,  and 
the  decrees  of  the  lower  Courts  must  be  set  aside. 
Fyaz-ood-dees  v.  Pttdmee       .        4  N.  W.  68 

10 Eight  of  appeal  by  heirs— 

Appeal  against  joint  heirs — Civil  Procedure  Code, 
1859,  8.  102— Continuance.  S.  102,  Act  VIII  of 
1850,  does  not  bar  the  right  of  heirs  to  proceed  with 
an  appeal  as  against  joint  heirs.  LrTEEFOOSissA 
BiBES  V.  Rajaoor  RrHMA^r     .  8  "W.  K.  84 

11.  "Want  of  interest  in  subject 

of  appeal — Appeal  by  sons  of  Hindu  widow  after 
finding  adverse  to  her  right.  W  here  a  Hindu  widow 
Jointly  with  her  sons  sued  for  confirmation  of  title, 
and  both  the  Courts  below  found  adversely  to  her 
title  to  hold  the  land  in  dispute  as  separate  property, 
it  was  held  that  her  sons,  who  had  no  interest  in  the 
result  of  the  suit,  were  not  competent  without  her  to 
prefer  a  special  appeal.  Dookga  Pekshad  Moha- 
PATTUK  V.  RADHAiiOHrx  JIytee  .  15  W.  E.  536 

12. Eight  of  co-mortgagor    to 

appeal — Sale  of  equity  of  redemption.  One  of 
several  co-mortgagors  cannot  appeal  against  a  fore- 
closure decree  when  the  equity  of  redemption  has 
been  sold  before  the  institution  of  the  suit.  Kot- 
TALE  Uppi  v.  Kalliyatt  Paxoli  Ktjitsi  Kr-rri 

1  Mad.  7 


13. 


Eight  of  appeal  as  to  costs 


— Disclaimer  of  interest  in  subject-matter  of  suit. 
The  fact  of  a  defendant  having,  in  the  Court  of  first 
instance,  disclaimed  any  right  or  interest  in  the  land 
in  a  suit  does  not  deprive  him  of  the  right  to  appeal, 
if  a  judgment  is  given  against  him  with  costs. 
KuxD  CooMAB  SrsGH  V.  Gui*"GA  Peeshad  Karain 
SiXGH      .  .         .  10  "W.  E.  94 


14. 


Eight  of  purchaser  to  appeal 


on  death  of  assignor — Assignment  of  interest  in 
subject-matter  of  suit.  A  sued  B  in  the  Court  of 
first  instance,  and  obtained  a  decree  declaring  A^s 
right  to  a  house.  The  District  Court  on  appeal 
reversed  this  decree  and  rejected  A's  claim.  The 
High  Court  reversed  the  decree  of  the  District  Court 
and  remanded  the  appeal.  The  District  Court  on 
remand  made  a  decree  confirming  the  original  decree 
of  the  Court  of  first  instance  in  A 's  favour.  Subse- 
quently to  the  last-mentioned  decree  of  the  District 
Court,  B  sold  the  house  to  C.  B  then  preferred  a 
special  appeal  to  the  High  Court,  but  died  before  it 
was  heard.  Held,  under  Act  VIII  of  1859,  that 
C  could  not  carry  on  the  special  appeal  after  B^s 
death.  Moeeshwae  BAPrji  Phatak  v.  Kushaba 
Shakkeoji       .         .  I.  li.  E.  2  Bom.  248 


15. 


Appeal    from    order  prior 


to  decree— Ca;7  Procedure  Code,  1859,  s.  363. 
Objections  having  been  successfully  raised,  under 
8.  246,  Act  VIII  of  1859,  against  a  decree-holder's 
attachment  of  a  tenure  as  the  property  of  his  judg- 
ment-debtor, he  brought  a  regular  suit  and  obtained 
a  declaratory  decree  that  the  property  belonged  to 
his  debtor.  He  then  took  out  execution,  attached, 
sold,  and  himself  purchased  the  property  in  ques- 
tion. The  objector  meantime  appealed  to  the  Privy 
Council,  and,  having  obtained  a  decree  reversing  the 
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-contd. 


declaratory  decree,  took  out  execution  against  the 
opposite  party  for  costs  and  wasilat.  The  opposite 
party  objected,  but  the  Judge  allowed  the  execution 
to  proceed  and  deputed  an  Ameen  to  ascertain  the 
amount  of  mesne  profits  collected.  Held,  that  the 
Judge's  order  was  not  an  order  prior  to  decree  within 
the  meaning  of  s.  363  of  the  Code,  and  that  the 
opposite  party  was  entitled  to  appeal  against  the 
principal  that  he  was  liable  without  waiting  the 
result  of  the  Ameen's  investigation.  Copal  CHtrjf- 
DEK  CHrcKERBrxTY  r.  OoDOY  Laix  Dey* 

12  W.  E.  411 


16. 


Eight  of  party  to  suit  not 


of  party  to  eompromlEe  to  appeal  from 
order  made  in  execution  of  decree  on  com- 
promise— Civil  Procedure  Code,  1SS2,  s.  224 — 
Pe-sistance  to  execution — Procedure.  In  a  suit  for 
partition,  a  compromise  was  entered  into  by  all 
the  parties  except  S,  and  adecree  obtained  on  the 
terms  thereof.  In  execution  S  was  dispossessed 
and  presented  a  petition  to  the  Court  objecting 
that  the  decree  was  not  binding  on  her.  The 
petition  was  rejected.  Held,  that  the  objection 
raised  by  S  ought  to  have  been  investigated  under 
s.  245  of  the  Code  of  Civil  Procedure,  and  that 
S  was  entitled  to  appeal  against  the  order  rejecting 
the  petition.  Sa>vkabavadivammal  v.  Kxsiaba- 
SAMYA     .         .         .         .    I.  li.  E.  8  Mad.  473 


17. 


Appeal  from  original  deci- 


sion after  review  granted  illegaLy  has  been 
set  aside.  Where  a  suit  under  the  rent  law  was- 
dismissed,  and  the  Munsif  granted  a  review  of  judg- 
ment on  fresh  evidence  without  satisfying  himself 
that  it  had  been  out  of  plaintiff's  power  to  produce 
such  evidence  at  first  : — Hdd,  that  the  Munsif  had 
acted  illegally  and  without  jurisdiction,  and  that  the 
Subordinate  Judge  was  right  in  reversing  his  judg- 
ment after  the  re-hearing,  but  that  the  decision 
did  not  prejudice  plaintiff's  liberty  to  appeal  from 
the  original  decision.     Betis  r.  Boxsi  Mr>-DrL 

25  W.  E.  343 


18. 


Second   appeal — Rent  suit — 


Bevg.  Act  Till  of  lSb9,  s.  102 — Bengal  Tenancy 
Act  (VIII  of  1885),  s.  153— General  Clauses  Act 
(I  of  1S6S),  s.  6.  The  word  '•  Proceedings  "  in  s.  & 
of  Act  I  of  186S,  as  applied  to  a  suit,  means  the  suit 
as  an  entirety,  that  is,  down  to  the  final  decree.  A 
second  appeal  therefore  to  the  High  Court,  on  a 
question  of  the  amount  due  as  leut,  wiU  not  he 
when  the  suit  was  instituted  previous  to  the  passing 
of  Act  VIII  of  1885,  although  the  judgment  in  the 
suit  was  dehvered,  and  the  first  appeal  therefrom 
heard,  subsequently  to  the  passing  of  that  Act. 
Hurrosundari  Debi  v.  Bhojohari  Das  Jlanji,  I.  L.  i?. 
13  Calc.  86,  approved.     Satghuri  r.  MrjiDAN 

L  L.  E.  15  Calc.  107 

19. Surety  in  execution -proceed- 


ings. A  surety  against  whom  a  decree  is  sought 
to  be  enforced  under  s.  253  of  the  Code  of  Ci^  Pro- 
cedure (Act  XIV  of  1882)  has  the  right  of  appeahng 
against  an  order  made  in  the  execution-proceedings, 
SrLEMAK  V.  Shtvram  Bhikaji 

I.  Ii.  E.  12  Bom.  71 
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20.  Death   of    one    of   several 

appellants  pending  appeal — Death  of  one  of 
several  respondents  pending  appeal — Civil  Proce- 
dure Code  {Act  XIV  of  1882),  ss.  366,  368,  544,  and 
582.  Any  plaintiff  or  defendant  has  a  right  to  ap- 
peal without  the  concurrence  of  any  of  the  parties 
to  the  suit.  The  mere  fact  of  the  death  of  one  of 
several  appellants  cannot  affect  the  right  of  the 
other  appellants  to  proceed  with  the  appeal  if  they 
choose  to  do  so.  One  of  several  appellants  (defend- 
ants) died  after  appeal  filed,  but  before  the  hearing. 
An  application  to  have  the  name  of  his  heir  entered 
on  the  record  as  an  appellant  was  rejected  as  too 
late.  One  of  the  respondents  (plaintiffs)  also  died 
pending  the  hearing  of  the  appeal,  and  an  applica- 
tion to  enter  the  name  of  his  heir  as  respondent  was 
rejected  for  the  same  reason.  When  the  appeal 
came  on  for  hearing,  it  was  dismissed  as  defective 
for  want  of  parties.  Held,  that  the  proper  course 
for  the  Appeal  Court  was  to  order  that  the  appeal 
had  abated  so  far  as  the  deceased  appellant  (defend- 
ant) was  concerned  and  to  proceed  with  the  hearing 
so  far  as  the  remaining  appellants  were  concerned. 
Held,  also,  with  reference  to  the  death  of  the  re- 
spondent (plaintiff),  that  the  Appeal  Court  ought  to 
have  proceeded  under  the  provisions  of  s.  368  of  the 
€ivil  Procedure  Code  (Act  XIV  of  1882),  and  to 
have  either  declared  that  the  appeal  had  abated  as 
to  him  and  proceeded  against  the  rest  of  the  re- 
spondents under  s.  544  of  the  Civil  Procedure  Code, 
•or  else  to  have  directed  that  the  legal  representatives 
of  the  deceased  respondent  should  be  placed  upon 
the  record.  Chandarsang  Versabhai  v.  Khima- 
BHAi  Raghabhai     .         .    I.  L.  B.  22  Bom.  718 

See  Hem  Ktjnwar  v.  Amba  Prasad 

I.  L.  R.  22  All.'430 

ai. Death  of  plaintiff-appel- 
lant— Rival  applicants  for  substitution — Order  under 
Civil  Procedure  Code,  ss.  367,  582,  substituting  one 
of  two  applicants — No  appeal  from  such  order — 
Unsuccessful  applicants  attempting  to  appeal  from 
final  decree  on  appeal — Civil  Procedure  Code,  s.  591 
— "  Error,  defect,  or  irregularity  affecting  the  decision 
of  the  case.'"  Pending  an  appeal  before  the  lower 
Appellate  Court,  the  plaintiff-appellant  died,  and 
two  persons  separately  applied  to  be  substituted 
as  the  deceased's  representative.  The  Court,  ap- 
plying ss.  367  and  582  of  the  Civil  Procedure  Code, 
decided  in  favour  of  one  of  the  appUcants  and 
brought  him  upon  the  record.  No  appeal  was  made 
against  this  order  by  the  unsuccessful  apphcant. 
The  lower  Appellate  Court  decided  the  appeal 
adversely  to  the  successful  apphcant.  Subsequent- 
ly the  unsuccessful  applicant  established  by  a 
separate  suit  that  she  was  the  deceased's  legal 
representative,  and  that  her  opponent  was  not. 
She  attempted  to  appeal  to  the  High  Court  against 
the  lower  Appellate  Court's  decree  dismissing  the 
appeal.  Hdd,  that  the  appellant,  not  having  been 
a  party  to  the  decree  below,  and  the  order  below 
having  decided  that  she  was  not  entitled  to  be  a 
party  to  the  proceedings  of  the  lower  Appellate 
€ourt,  she  was  not  entitled  to  maintain  the  appeal 
to  the  High  Court,  and  s.  591  of  the  Civil  Procedure 
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Code  was  not  applicable  to  the  case.     Ear  Narah 
V.  Kharag  Singh,  I.  L.  R.  9  All.  447,  distinguished.! 
\A  here  an  order  under  the  group  of  sections  in  tl 
Civil  Procedure  Code  relating  to  representatives  ha 
been  made  excluding  a  person  from  the  record,  that 
person  must  seek  his  remedy  by  an  appeal  agains^ 
the  order,  and  is  not  entitled  to  appeal  against  th^ 
decree  so  long  as  the  order  stands.     Error,  defect,  j 
or  irregularity  within  the  meaning  of  s.  591  of  the  j 
Code  means  error,  defect,  or  irregularity  in  proce- • 
dure  or  in  law,  and  not  in  matters  of  fact.     In  the ; 
present  case  there  was  no  error,  defect,  or  irregu- 
larity within  the  meaning  of  the  section,  and,  even 
if  there  were,  it  did  not  affect  the  decision  of  the; 
case  in  appeal  below.     Sankali  v.  Mttrlidhar 

I.  L.  R.  12  All.  2001 

22.  ___  Plaint,      amendment     of— 


Adding  a  defendant  in  a  stiit  where  leave  to  sue  under 
cl.  12  of  the  Letters  Patent,  1865,  was  necessary- 
Alternative  liability — Order  to  add  new  defendant —  ; 
Appeal  against  such  order  by  original  defendant. 
The  plaintiff  filed  this  suit  against  the  defendant  F  ■ 
alleging  that  she  had  a  firm  and  carried  on  business 
at  Sihore,  in  the  territory  of  Bhopal.  Before  the 
suit  was  filed,  leave  was  duly  obtained  under  cl.  12  j 
of  the  Letters  Patent,  1865.  In  her  written  state- 
ment, F  denied  that  she  was  the  owner  of  the 
Sihore  firm,  or  that  she  was  responsible  for  any  of 
its  dealings  with  the  plaintiffs.  She  alleged  that  < 
the  Sihore  firm  had  belonged  to  her  son  P,  who  died 
in  Samvat  1943,  leaving  a  daughter  named  G,  a 
minor,  who  was  still  living.  The  plaintiff  then  ob-~ 
tained  a  summons  calling  on  the  defendant  F  to 
show  cause  why  the  plaint  and  proceedings  should 
not  be  amended  by  adding  the  name  of  C?  as  a 
party-defendant.  The  summons  was  made  abso- 
lute, and  an  order  was  made  to  add  G  as  a  defendant. 
The  defendant  F  appealed,  contending  that  the 
effect  of  adding  a  defendant  would  be  to  institute  a 
new  suit  against  G  without  obtaining  the  necessary 
leave  under  the  Letters  Patent.  She  relied  on 
Rampurtab  v.  Premsukh  Chandamal,  I.  L.  R.  15  Bom. 
93.  Held,  dismissing  the  appeal,  that  the  defend- 
ant F  could  not  appeal  against  the  order  making 
G  a  party.  lb  might  be  that  G  might  object  to  the 
order  either  before  or  at  the  hearing,  but  she  only 
could  take  the  objection.  The  defendant  F  could 
not  take  it  for  her.  The  case  of  Rampurtab  v. 
Premsukh  Chandamal  did  not  apply.  In  that  case 
the  proposed  amendment  altered  the  cause  of  action. 
Here  it  was  left  unaffected.  On  the  cause  of  action 
as  set  forth  in  the  plaint  leave  had  been  given  under 
cl.  12  of  the  Letters  Patent  to  sue  the  defendant  F, 
and,  so  far  as  she  was  concerned,  there  was  no 
objection  to  the  form  of  the  suit.  If  her  allegation 
was  true,  G,  and  not  F,  was  liable.  That  question 
would  be  decided  at  the  trial.  Foolibai  v.  Ram- 
PEATAB  Sambatrai         .     I.  L.  R.  17  Bom.  466 

23.  Appeal       by       defendants 

against  whom  specifloally  no  decree  was 
made,  but  whose  defence  to  the  suit  was 
necessarily  disposed  of  by  the  decree. 
Certain  plaintiffs  sued  as  second  assignees  of  a  debt 
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to  recover  the  debt,  and  made  defendants  to  the  smt 
their  assignors,  the  original  debtors,  and  certain 
persons  whom  they  alleged  to  have  been  prior  aa- 
sienees  of  the  debt,  but  whose  assignment,  accord- 
l!  to  them,  had  become  void  through  non-fulfil- 
'  nt  of  the  conditions  upon  which  it  was  made. 
:.e  Court  of  first  instance  gave  a  decree  to  the 
aintiffs  against  the  original  debtors.     An  appeal 
'  y  the  first  assignees  was  dismissed  by  the  lower 
Appellate  Court,  on  the  ground  that,  there  being 
no   decree   against  the   appellants,    their    appeal 
would  not  lie.     On  second  appeal,  it  was  held  that 
the   appeal   would     lie,    inasmuch   as   the  decree, 
though   not   a   decree   against   the  appellants  by 
name,  necessarily  implied  a  finding  that  the  assign- 
ment to  the  appellants,  upon  the  basis  of  which  they 
resisted   the  plaintiff's   claim,  had   become   void. 
Jamija  Das  v.  Udey  Ram      I.  L.  R.  21  AIL  117 

RIGHT  OP  NOW-OCCUPANCY  RAIYAT, 
WHETHER  HERITABLE. 

See  Noif-OccrPAjrcY  Raiyat. 

I.  Ii.  R.  34  Calc  516 
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1.  Acquisition  of  Eight — 

(a)  Pebsoxs  by  whom  Right  may 

BE     ACQriEED      .  •  .     10914 

(6)  Subjects    of    Acquisition     .  10921 
(c)  Mode    of    Acquisition.         .  10926 

2.  Loss     OB     FOHFEITUEE     OF     RiGHT.    10938 

3.  Tbansfek  of  Right      .         .         .  10942 

See  Lakdlobd  and  Tenant — Merasidaes. 

1  Mad.  264 

I.  I».  E.  1  Mad.  205 

See  Landlobd  and  Tenant — Natuke  of 

Tenancy   .   I.  L.  R.  16  Mad.  131 

I.  L.  R.  30  Mad.  155 

See  Landlord  and  Tenant — Tbansfer. 
L  L.  R,  33  Cale.  531 

See  Occupancy  Holding. 

L  L.  R.  34  Calc.  199 

See  Occupancy  Right. 

Su  Occupancy  Tenam. 

See  Res  Judicata — Matteks  in  Issue. 

I.  L.  R.  18  Cale.  647 

See  Sale  foe  Abbears  of  Rent — Incum- 

BBANCES      .     5  B.  L.  R.  Ap.  18  ;  20 

19  W.  R.  106 

22  W.  R.  133 

See  Seevice-tenube  .  11  C.  "W.  N.  46 

acquisition  of — 

See  Landlord  and  Tenant — Ejectment 
—Notice  to  quit     .  6  C.  W.  N.  199 


[  BIGHT  OP  OCCUPANCY— eonW. 


devolution  of — 

See  Landlord  and  Tenant — Transfer 

by  Tenant  I.  L.  R.  15  AIL  219  ;  231 

I.  K  R.  18  AU.  354 

See    Onus    of  Pboof — Landlord    and 

Tenant  .         .    I.  L.  R.  11  Mad.  77 

I.  L.  R.  15  Mad.  95 

I.  Ij.  R.  16  Mad.  271 

See  Right  of  Sutt — Accrual  of  Right. 
I.  L.  R.  15  ALL  399 

—   limitation  of  suit  to  recover  pos- 
session— 


See  Bengal  Tenancy  Act,  1885,  Sch.  IU, 
Art.  3. 


transfer  of — 

See  Ejectment    .  I.  L.  R.  13  AIL  403 

See  Possession — Suns  for  Possession. 
7  C.  W.  N.  607 

1.  ACQUISITION  OF  RIGHT. 

(o)  Pebsons  by  whom  Right  may  be  acquired. 

1.- Cultivating    raiyats  at  fixed 

rates — Act  X  of  1SS9,  s.  6 — Raiyats  holding  since 
permanent  settlement  at  varying  rates  of  rent.  Act 
X  of  1839  provided  for  two  classes  of  raiyats  only, 
viz.,  those  who  have  held  and  cultivated  the  land  for 
a  period  of  twelve  years  and  those. who  have  held  at 
fixed  rat^s  from  the  time  of  the  permanent  settle- 
ment ;  it  made  no  provision  for  raiyats  who  have 
held  since  the  time  of  the  permanent  settlement  at 
varying  rates.  Such  a  raiyat  acquired  no  right  of 
occupancy  on  that  ground.  Dinobundhoo  Dey 
V.  Ramdhone  Roy.    .         .         .     9  W.  R.  522 

2.  Cultivating  raiyats — Act  X  of 

1S59,  s.  6 — Sub-lessors  to  actual  cultivators.  Only 
those  tenants  who  cultivate  their  lands  or  sub-let 
them  to  actual  cultivators  of  the  soil  were  entitled 
to  rights  of  occupancy  under  s.  6,  Act  X  of   1859. 

BiNDRABUN   ChUNDEB  ChOWDHBY  V.    ISSUR  ChUN- 

DEB  Biswas  .         .         .  W.  R.  1864,  Act  X,  1 


3.  Act  X  of    1S59, 

8.  6 — Actual  ctdtivators — Baiyats  deriving  profits 
directly  from  produce.  The  benefits  of  s.  6  of 
Act  X  of  1859  were  not  restricted  to  those  who  with 
their  own  hands  till  the  soil,  but  applied  to  those  who 
are  actual  cultivators  in  the  sense  of  deriving  their 
profits  from  the  produce  directly.  Kaleechubn 
Singh  v.  Ameeeooddeen     .         .     9  W.  R.  579 

4.  Permanent  cultivator — Para- 


cudi.  The  defendant 's  ancestors  or  predecessors  in 
title  were  the  cultivating  tenants  of  the  lands  of  a 
certain  temple  from  a  date  not  later  than  1827,  in 
which  year  they  were  so  described  in  the  paimaish 
accounts.  In  1830  they  executed  a  muchalka  to 
the  Collector,  who  then  managed  the  temple  where- 
by they  agreed  among  other  things  to  pay  certain 
dues.     They  were  described  in  the  muchalka  as 
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HIGHT  OF  OCCUPANCY— conti. 

1.  ACQUISITION  OF  RIGHT— conii. 

(a)  Persons  by  whom  Right  may  be  acqtjired — 

contd. 

paracudia.  In  1857  the  plaintiff's  predecessors 
took  over  the  management  of  the  temple  from,  and 
■executed  a  muchalka  to,  the  Collector,  whereby  he 
agreed  among  other  things  not  to  eject  the  raiyats 
as  long  as  they  paid  kist.  In  1882,  the  dues  (which 
were  payable  separately)  having  fallen  into  arrear, 
the  manager  of  the  temple  sued  to  eject  the 
defendants.  Held,  that  there  was  nothing  to  show 
that  the  defendants  were  more  than  tenants  from 
year  to  year,  and  they  had  not  acquired  a  right  of 
•occupancy.  ChockaHnga  Pillaiv.  Vythealinga  Pun- 
dara  Sunnady,  6  Mad.  1^4,  and  Krishnasami  v. 
Varadaraja,  I.  L.  R.  5  Mad.  345,  discussed  and 
distinguished.  Thiagaraja  v.  Giyana  Sambandha 
Pandara  Sannadhi    .         .  I.  L.  R.  11  Mad.  77 

5    Holders  of  laud — Act    X   of 

1859,  s.  6 — Land  cultivated  by  other  than  raiyat. 
S.  6  of  Act  X  of  1859  applied  to  land  "  held  "  as 
well  as  to  land  "  cultivated,"  and  although  a  ten- 
ant may  not  have  prcsonally  cultivated,  but  may 
have  made  over  the  land  to  another  to  cultivate 
(assuming  that  by  custom  he  haa  such  power),  he 
still  may  gain  a  right  of  occupancy  if  he  con- 
tinues to  be  recognized  by  the  zamindar  as  the 
holder  of  the  land.  Btttabee  Begtjm  v.  Khoo- 
«HAL 2  W.  "W.  24 

6. ^ Possessors  of  raiyati  tenure 

— Test  of  raiyati  interest  as  distinguished  fro?n  mere 
right  to  collect  rent.  Per  Field,  J. — The  only  test 
of  a  raiyati  interest  is  to  see  in  what  condition  the 
land  was  when  the  tenancy  was  created.  If  raiyats 
were  already  in  possession  of  the  land  when  the 
interest  was  created,  and  the  interest  was  a  right, 
not  to  the  actual  physical  possession  of  the  land, 
but  to  collect  the  rents  from  the  raiyats,  the 
interest  is  not  raiyati.  If,  on  the  other  hand,  the 
land  was  jungle,  or  uncultivated  or  unoccupied, 
and  the  tenant  was  let  into  physical  possession  of 
the  land,  the  interest  would  be  raiyati,  and  the 
nature  of  that  interest  would  not  be  altered  by 
the  fact  of  the  tenant  subsequently  subletting  to 
under-tenants.  Durga  PROstjNNo  Ghose  v.  Kali 
Das  Dutt      .         .         .         .       9  C.  L.  R.  449 

( '^'loro  ^~?°^'^®^  °^  raiyati  jote~Act  X 

of  lidy,  s.  6 — Right  against  purchaser  of  patni 
talukh.  The  holder  of  a  raiyati  jote  was  pro- 
tected by  s.  6,  Act  X  of  1S59,  and  had  a  clear 
right  of  occupancy  against  the  purchaser  of  the 
patni    talukh    fourteen  years   after  his  purchase. 

WOOIIANATH       Roy     ChOWDHRY    v.    ROGHOONITH 

MATTER  .  .  .  .  5  W.  R.  Aet  x;  63 
8. — .  Persons  not  holding  as  rai- 
yats or  middleme  a— .4ci  X  of  1S59,  s.  d  Per 
sons  who  are  not  shown  to  have  held  possession  of 
lands  of  wnich  they  complain  they  have  been 
Illegally  dispossessed,  as  raiyats,  or  in  any  other 
sense  than  as  middlemen  receiving  rents  from  tha 


RIGHT  OP  OCCUPANCY— co»a 

1.  ACQUISITION     OF     RIGHT— co»<d. 

(a)  Persons  by  whom  Right  may  be  acquired 

contd. 
actual  cultivators,  did  not   come  under  s.  6,  Act 
X  of  1859,  and    cannot    acquire    any    rights    of 
occupancy.     Gopee  Mohtjn  Roy  v.  Sib  Chunder 
Se^      .         .         .         .         .         .     1  W.  R.  68 

9-  Tenant   holding    a      term 

u  ider  a  farming  lease— 4 c<  X  of  1S59,  s.  6.  A 
tenant  holding  a  term  under  a  farming  lease  of 
land  which  he  might  sub-let  is  not  a  raiyat,  and 
therefore  did  not  by  twelve  years'  occupation  ac- 
quire a  right  of  occupancy  under  Act  X  of  1859, 
s.  6.  Htjrrish  Chunder  Kondoo  v.  Alexander 

Marsh.  479 

y-"^  .  ,..»•  Middleman— Par<y  sub-letting 
—Act  X  of  1^59,  s.  6.  The  mere  fact  of  a  party 
sub-letting  did  not  make  him  a  middleman  ex- 
cluded from  the  privileges  of  s.  6,  Act  X  of  1859. 
The  real  question  for  trial  is  whether  he  was 
or  was  not  a  raiyat,  or  one  who  held  land  under 
cultivation  by  himself  or  others  who  took  for  him 
under  his  supervision  as  a  superior  cultivator  • 
or  whether  he  was  a  middleman  because  he 
really  did  not  cultivate  in  the  sense  of  s.  6  but 
was  a  general  lease- holder  or  a  speculato'r  in 
land    rent.     Ram    Mtjngul    Ghose   v.     Lakhee- 

NARAIN   ShAHA      ,  •       .       .     <    i^.       1.    W,    R.    71 

^^'  ^. — A "  S^^-*enant   of   cultivating 

raiyat.  A  sub-tenant  of  a  cultivating  raiyat  can- 
not acquire  a  right  of  occupancy.  Kb^al  Gain 
V.  Nadur  Mistree  .         .  6  W.  R  168 

12 _  Sub-lessee  from  occupancv 

raiyat-^c<  X  of  1859,  s.  6.  A  sub-lessee  from  a 
raiyat  having  a  right  of  occupancy  could  gain  no 
if-n  o^J*°°"P^"cy  for  himself  under  s.  6,  Act  X  of 
lao9.     GiLMOBE  V.  Sctrbessfree  Dossee 

W.  R.  1884,  Aet  X,  72 
Nil  Komul  Sein  v.  Danesh  Shaikh 

15  W.  R.  469 
Unnopoorna  Dossee  v.  Radha  Mohun  Pattro 

19  W.  R.  95 

Haran  Chundra  Pal  v.  Mctkta  Sundari  Chow- 

DHRAiN     .     1  B.  li.  R.  A.  C.  81 :  10  W.  R.  113 

(Oontra)  Abdool  Jubbar  r.  Kalee  Churn  Dutt 

7  W.  R.  81 
Ramdhun  Khan  v.  Hiradhan  Paramanick. 
9  B.  L.  R.  107  note  :  12  W.  R.  404 

1   ^^-   — Raiyat  brought  on   zerait 

^  ^yj^^^ee,  right  of,  on  expiry  of  lease- 
Bmjal  Tenancy  Act  {VIII  of  1385),  s  116— 
1  res  passer— R,ght  of  occupancy—Liability  to  eject- 
me««.  S.  116  of  th.  Bengal  Tenaacy  A-t  applies 
ev  n  in  a  case  where  a  person  is  brought  on  the 
malik  s  zerait  land  as  a  raiyat  by  a  lessee  for  a  term 
ot  years;  therefore  such  a  person  cannot  acquire 
any  right  of  occupancy  or  non-occupancy  on  the 
said  land  and  he,  being  a  trespasser  only  on  the 
expiry  of  the  lease  of  the  lessee,  is  liable  'to  eject- 
mjnt.     Henderson    v.   Squire,  L.  R.  4   Q.  B.  170  ; 
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BIGHT  OP  OCCUPANCY— conW. 

1.  ACQUISITION  dF  RIGHT— confi. 

(a)  Pbbsons  by  whom  Right  may  be  acquibed — 
contd. 

Oomatara  Debia  v.  Peena  Bibee,  2  W.  B.  155 ; 
and  Huri8  Chunder  Boy  Chowdhry  v.  Sree  Kalee 
Mookerjee,  22  W.  B.  274,  referred  to.  Binnd  Lai 
Pakrashi  v.  Kalu  Pramanik,  I.  L.  B.  2^  Calc. 
708,  distinguished.  Sheo  Nanda>-  Roy  v. 
Ajodh  Roy  .         .     I.  L.  B.  ^6  Calc.  546 

3  C.  W.  N.  336 


14. 


Raiyat  holding  over  after 


sub-lease — Act  X  of  1S59,  s.  6.  A  risht  of  occu- 
pancy under  s.  6,  Act  X  of  1859,  could  not  be  ac- 
quired by  a  raiyat  holding  over  for  more  than 
twelve  years  after  the  expiration  of  a  sub-lease  for 
a  term  by  a  raiyat  having  a  right  of  occupancy. 

JUMMEETJTTCriflflSSA  V.    NOOR   MaHOMED 

■W.  K.  1864,  Act  X,  77 


15. 


Ticcadar — Obligation   on  ticca- 


EIQHT  OP  O CCUPAWCY— conW. 

1.  ACQUISITION  OF  RIGHT— con/<f. 

(o)  Peesons  by  WHOM  Right  may  be  ACQiriEgD 
contd. 


dar  to  restore  tenure.  A  ticcadar  is  bound  to  restore 
his  holding  to  the  zamindar  in  the  condition  in  which 
he  got  it  when  his  lease  is  over,  and  cannot  acquire 
a  right  of  occui>ancy  under  it.  Ram  Sarttnt  Sahoo 
V.  Veryag  Mahtox     .         .         .  25  W.  R.  554 

16.  Purchasers       from     neem 

howladars — Neem  howlas,  nature  of — Trat^fer- 
<ible  tenures.  Neem  howlas  (even  though  they  may 
not  comprise  the  right  of  holding  at  a  fixed  rent) 
and  aU  other  such  rights  of  occupancy  established 
by  the  ancient  prescription  and  custom  of  the 
country  are  transferable  tenures.  Purchasers  from 
neem  howladars  are  consequently  entitled  to 
rights  of  occupanry.  JcGGin  Chtj^tdeb  Roy  v. 
Ramxaratn  Bhuttacharjee         .     1  "W.  R.  126 

17.   .  Tenants  of    temple    lands 

at  a  specified  rent  so  long  as  they  hold — 
Occupancy  rights,  proof  of — Tenancy  from  year  to 
year — Fifty  years'"  tenure — Purakudi.  In  a  suit 
brought  in  1882  by  the  trustee  of  a  temple  to  eject 
tenants  upon  notice  to  quit,  the  tenants  pleaded 
that  they  were  entitled  to  occupy  the  lands  per- 
manently, and  proved  that  their  predecessors  had 
cultivated  since  1830.  In  that  year  a  muchalka  had 
been  executed  by  which  the  tenants  who  were 
therein  styled  purakudis  (a  term  which  does 
not  usually  denote  tenants  with  right  of  occupancy) 
bound  themselves  to  pay  a  specified  rent  so  long  as 
they  held  the  lands  of  the  temple.  Held,  that  the 
tenants  had  not  acquired  a  right  of  occupancy,  and 
were   merely  tenants  from  year  to  year.     Thia- 

GARAJA      V.      GxAKASAMBANTHA.       SaBRAMAXYA      V. 

Gxakasambaxtha      .  I.  L,  R.  7  Mad.  374 

18.  Government       raiyat      in 

Assam — Act  X  of  1S59,  s.  6.  A  Government 
raiyat  can  acquire  a  right  of  occupancy  in  respect 
of  lands  cultivated  by  him  under  the  rent  law 
in  force  in  Assam.  Koxaram  Gaosbueah  v. 
Dhatoaeaji  Thakoor 

I.  li.  R.  6  Calc.  196  :  7  C.  L.  R.  47 

But  see  Prasidha  Narayax  Koer  v.  Makkoch 
I.  L.  R.  9  Calc.  330  :  11  C.  L.  R.  554 


19. 


Right     of     occupancy      in 


Assam — Pykes,  their  rights  and  privileges.  The 
plaintiff  who  held  land  in  Assam  under  a  settle- 
ment from  Government,  sued  to  eject  the  defendant 
from  certain  lands  within  his  holding.  It  was 
proved  that  the  defendant  was  a  descendant  from 
one  of  the  pykes  who  held  lands  under  the  Assam 
Rajas ;  that  the  Assam  Rajas  granted  the  pykes  to 
a  certain  lakhirajdar  ;  that  the  pykes  held  the  land 
in  suit  as  before  under  the  lakhirajdar ;  that  the 
lakhiraj  was  subsequently  resumed  by  Government ; 
and  that  the  defendant  had  his  house  and  gardens  on 
the  land  for  a  long  time,  and  had  paid  rent  for  many 
years  at  Government  rates.  Held,  that  the  defend- 
ant was  not  Uable  to  ejectment.  The  rights  of  such 
tenants  explained  and  discussed.  DrsABTTNDHTJ 
SiTRMA  V.  BoDiA  KocH     .  I.  Ij.  R.  15  Calc.  100 


20. 


Farmer  of  revenue  or  pro- 

A    mere  farmer    of    revenue    or 


prietary  right 
proprietary  right  cannot  acquire  a  permanent  right 
of  occupancy.     Krishnasajh  Pillai  v.    Varada- 
RAjA.     Varadaraja  V.    Vexkatachala  Pillai 
I.  L.  R.  5  Mad.  345 


21. 


Zamindar     oceupjdng     his 


own  lands — Transfer  of  zamindari.  A  zamindar 
occupying  his  own  lands  as  nij-jote  cannot,  when 
the  zamindari  passes  in  to  other  hands,  lay  claim  to 
them  on  the  ground  that  he  is  a  raiyat  with  rights  of 
occupancy.     Reed  v.  Sree  Kishex  Sixgh 

15  W.  R.  430 


22. 


Occupant  of  land  rent- 


free— Ben^.  Act  Villi  opl869,  ss.  6  and  22.  A  party 
who  has  been  in  the  occupancy  of  land  without  pay- 
ing any  rent  is  not  entitled  to  the  protection  of 
Bengal  Act  VIII  of  1869,  s.  6,  or  of  s.  22,  even 
on  the  ground  of  right  to  hold  the  land  rent-free. 
Kalee  Krishna  Deb  t-.  Shashonee  Dassee 

25  W.  R.  42 

23.  Assignee     of    zamindar — 

Act  X  of  1S59,  s.  6.  A  person  occupying  land 
merely  as  the  assignee  of  the  zamindar  and  cultivat- 
ing because  of  the  opportunity  thus  afforded  cannot, 
under  colour  of  that  character,  acquire  the  rights 
adverse  to  the  zamindar  or  claim  the  benefit  of  Act 
X  of  1859,  s.  6.  Woomanath  Tewaree  v.  Koox- 
Dux   Tewaree     .         .         .  19  W.  R.  177 


24. 


Person  holding  as  raiyat 


and  as  farming  tenant — Assignee  of  landlord's 
interest.  \^Tiere  a  person  holding  land  at  first  as  a 
raiyat  subsequently  obtained  a  farming  lease  of  it, 
and  thus  became  assignee  of  the  landlord's  interests, 
he  was  held,  at  the  expiration  of  the  lease,  not  to 
have  acquired  an  occupancy  right.  Where  a  raiyati 
interest  co-exists  with  a  farming  lease,  the  raiyati 
interest  remains  unchanged  in  character  during  the 
cuirency  of  the  lease.     Savi  l:  PtrxCHAXUif  Roy 

25  W.  R.  503 
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EIGHT  OF  OCCUFANCY—contd. 

1.  ACQUISITION  OF  RIGHT— cont<Z. 

(o)  Persons  by  whom  Right  may  be  acqxjieed — 
contd.    , 


25. 


Possession  as  servant — Act 


X  of  1859,  s.  6 — Possession  without  fayment  of 
rent.  Mere  possession  for  twelve  years  in  the  capa- 
city of  a  servant  did  not  create  a  right  of  occupancy 
under  s.  6,  Act  X  of  1859,  rent  must  be  shown  to 
have  been  paid  so  as  to  make  the  occupier  a  raiyat. 

WOOMA  MOYEE  BURMONYA  V.    BoKOO  BeHAEA 

13  W.  E.  333 


26. 


Heir    to  tenant-at-will.    A 


person  cannot  claim  a  right  of  occupancy  as  heir  of 
a  tenant-at-wilL     Busheerooddeen  v.  Dal  Chtind 

3  Agra  236 


27. 


Firm,    members   of — Trans- 


mission of  rights  in  firm  to  changing  members  of  it. 
A  firm  of  capitalists  taking  a  lease  of  lands  from  a 
zamindar,  and  transmitting  their  rights  to  the 
changing  members  of  the  firm,  cannot,  by  any 
length  of  occupation,  acquire  occupancy  rights 
under  s.  6  of  Act  X  of  1859,  or  Bengal  Act  VIII  of 
1869.     Eai  Komtjl  Dossee  v.  Laidley 

I.  L.  E.  4  Gale.  957 

28.  ■ Indigo     concern — Power     to 

acquire  right  of  occupancy — Corporation.  An 
''  Indigo  Concern  "  or  "  Firm  "  has  no  corporate  or 
legal  existence  so  far  as  the  question  of  a  right  of 
occupancy  is  concerned,  which  can  only  be  recog- 
nized in  particular  individuals.  Cannan  v.  Kylash 
Chunder  Roy  Chowdhry         .       25  "W.  E.  117 


29. 


Partnership  hold- 


ing a  cultivating  lease — Indigo  concern  as  a  cul- 
tivating raiyat— Beng.  Act  VIII  of  1869,  s.  6.  A 
firm  owi  ing  an  indigo  concern,  and  carrying  on  the 
manufacture  of  indigo,  took,  in  the  collective  names 
of  Robert  Watson  &  Co.,  a  cultivating  lease  of  cer- 
tain lands  which  they  held  continuously  for  more 
than  twelve  years  ;  cultivation  of  these  lands  being 
carried  out  by  the  servants  of  the  firm  and  also  by 
sub-tenants.  Held,  that  the  lease  must  be  taken  to 
be  a  lease  to  the  individuals  who  were  at  the  time  of 
the  grant  members  of  the  firm,  and  that  under  the 
circumstances  of  the  particular  case  they  had 
obtained  an  occupancy  right.  Quare  :  Whether  a 
right  of  occupancy  could  have  been  obtained  in  this 
case  if  the  whole  of  the  original  grantees  had  died, 
either  before  the  completion  of  the  twelve  years  of 
occupation  or  after  acquiring  a  right  of  occupancy  ; 
or  if  it  could  be  obtained,  whether  such  right  could, 
according  to  the  custom  of  the  locality,  be  trans- 
ferred to  persons  subsequently  admitted  as  members 
of  the  firm.  The  test  of  a  raiyati  lease  is  whether 
the  lease  has  been  originally  granted  for  the  purpose 
of  cultivation,  and  if  it  has  been  so  granted,  it  is 
none  the  less  a  raiyati  lease,  though  the  lessee  may 
happen  subsequently  to  sub-let.  Laidley  v.  Gotjr 
GoBiND  Sarkar     .         .      I.  Ij.  E.  11  Gale.  501 

30. Liability  to  assessment  of 

rent — Chur  land — Junglehuri  tenure.  R,  a  Hindu 
widow,  granted  a  jungleburi  tenure  to  certain 
tenants  in  respect  of  a  chur  belonging  to  her  hus- 


EIGHT  OF  OCCVP AS CY— contd. 

1.  ACQUISITION  OF  RIGHT— cow«d. 

(a)  Persoks  BY  WHOM  Right  may  be  ACQtnBBD- 
contd. 

band's  estate.  An  amalnama  was  granted  to  tho 
tenants  signed  by  a  karpardaz  of  R  in  respect  of  th& 
tenure.  R  died  in  January  1861,  and  was  succeeded 
by  J  and  P,  two  daughters,  the  last  of  whom  died  on 
the  31st  December  1880.  On  her  death,  her  grand- 
sons succeeded  to  the  estate.  On  R''s  death,  J  and 
P  got  possession  of  all  estate  papers,  and  amongst 
them  a  dowl  granted  by  the  tenants  in  return  for  the 
amalnama.  In  1865  proceedings  were  taken  by  the 
tenants  to  obtain  kabuliats  on  the  footing  of  those 
documents,  which  proceedings  came  to  an  end  in 
1868.  In  1873  J  and  P  instituted  suits  against  the 
tenants,  alleging  the  amalnama  and  dowl  to  be  for- 
geries, and  seeking  to  enhance  the  rents  payable  to 
them,  as  well  as  to  have  it  declared  that  iJ's  acts  did 
not  bind  them.  In  these  suits  it  was  found  that 
J  and  P  had  all  along  been  aware  of  the  claim  made 
by  the  tenants  that  they  held  a  permanent  tenure^ 
and  the  suits  were  dismissed  on  the  ground  that  it 
was  too  late  for  J  and  P,  after  the  lapse  of  twelve 
years  from  R^s  death,  to  raise  the  question.  In 
1884  D,  a  receiver,  instituted  a  suit  in  the  names  of 
the  grandsons  to  eject  the  tenants  on  amongst  other 
grounds  that  the  grandsons,  reversioners,  were  not 
bound  by  7?'s  acts,  and  that  the  jungleburi  tenure- 
was  not  binding  on  them  ;  that  the  tenants  were 
middlemen  and  had  no  right  of  occupancy  ;  that  at 
all  events  the  plaintiffs  were  entitled  to  rent  on  the 
area  of  land  then  held  by  the  defendants,  as  there 
had  been  large  accretions  to  the  amount  covered  by 
the  amalnama  and  dowl.  Held,  that,  being  middle- 
men, the  defendants  had  no  right  of  occupancy,  and 
that,  were  the  suit  not  dismissed  for  other  grounds, 
they  were  liable  to  have  the  rent  assessed  on  the 
whole  amount  of  lands  held  by  them,  which  was  in 
excess  of  that  covered  by  amalnama  and  dowl. 
Deobomoyi  Gupta  v.  Davis 

I.  Ii.  E.  14  Gale.  323 


II 


30.  (a) 


Agreement  made  before 


Bengal  Tenancy  Act — Acquisition  of  right  of 
occupancy — Contract  barring  acquisition  of  right  in 
perpetuity — Bengal  Act  VIII  of  1869,  s.  7 — Bengal 
Tenancy  Act  (VIII  of  1885),  ss.  178  (i),  cl.  {a—s), 
178  (3),  cl.  (a).  An  agreement  made  before  the 
passing  of  the  Bengal  Tenancy  Act  between  a 
landlord  and  his  tenant,  which  bars  the  acquisition 
of  the  right  of  occupancy  during  the  lifetime  of 
the  tenant,  does  not  come  within  the  prohibitory 
terms  of  s.  178  (3),  cl.  (a)  of  the  Act,  nor  does  it 
come  within  the  terms  of  s.  178  (1),  cl.  (a)  of  that 
Act.  Where  before  the  passing  of  the  Bengal 
Tenancy  Act  a  landlord  entered  into  an  agreement 
with  his  tenant  and  the  defendant  that  the  former 
would  hold  certain  lands  under  him  for  her  life 
and  that  after  her  death  the  landlord  would  take 
khas  possession  of  them  and  that  her  heirs,  that  is, 
the  defendant  or  her  heirs,  would  never  raise  any 
objection  or  prefer  any  sort  of  claim  to  them.  Held, 
that  it  was  a  valid  contract  under  s.  7,  Bengal  Act 
VIII  of  1869  :  that  the  tenant  during  her  lifetime 
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DlGEbT  OF  CASKS. 
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l^OHT  OP  OCCUPANCY— con/d. 

1.  ACQUISITION   OF  HlGKT—contd. 
{a)  Pebsons  by  whom  Right  may  be  acqitibed — 

concld. 

was  not  an  occupancy  raiyat  and  that  the  defend- 
ant, never  having  been  recognized  by  the  landlord 
OS  tenant,  was  a  trespasser.  Batjl  Chandea 
Chakbavabti  v.  Nistabini  Debi  (1905) 

I.  L.  R.  33  Calc.  136 
'  S.C.  10  C.  W.  N.  533 

(6)  Subjects   of  Acquisitiois. 

31 Land  to  which  addition  has 

been  made — Addition  creating  fresh  tenure  of 
whole.  Land  which  is  held  as  one  tenure  is  either 
subject  to  a  right  of  occupancy  as  a  whole  or  it  is 
not  subject  to  any  right  of  occupancy  as  to  any  part 
of  it.  If  the  whole  land  has  been  held  for  more  than 
twelve  years,  then  the  tenant  has  a  right  of  occu- 
pancy ;  but  if  within  twelve  years  the  tenant  has 
been  allowed  to  take  possession  of  fresh  lands,  and 
such  addition  was  intended  to  create  a  fresh  tenure, 
then  as  regards  the  whole  a  right  of  occupancy  has 
not  been  acquired,  although  a  portion  has  been 
held  for  more  than  twelve  years.  AMiVR  Ghand 
Lahata  v.  BuKSHxr   Pyekar      .      22  W.  B.  228 


32. 


Land  of  which  cultivation 


is  changed — Nature  of  right  of  occwpancy — En- 
hancement, liability  to — landlord  and  terMtU.  The 
statutory  right  of  occupancy  under  Bengal  Act  VIII 
of  1869  cannot  be  extended  so  as  to  make  it  in- 
clude complete  dominion  over  the  land,  subject  only 
to  the  payment  of  a  rent  liable  to  enhancement. 
The  landlord  is  still  entitled  to  insist  that  the  land 
shall  be  used  for  the  purposes  for  which  it  was 
granted  ;  and  although  the  Court  in  such  cases  will 
be  disposed  to  place  a  liberal  interpretation  on  the 
rights  of  the  tenant,  it  will  not  sanction  a  complete 
change  in  the  mode  of  enjoyment.  Lal  Sahoo  v, 
Deo    Nabaik    Singh 

L  L.  R.  3  Calc.  781 :  2  C.  L.  B.  294 


33. 


34. 


—  Land    used  for    habitation 


36.  Land    occupied    by  build- 
ings— Beng.  Act  VIII  of   1869,   s.  6.     The    words 

VOL.  IV. 


RIGHT  OP  OCCUPANCY— con<rf. 

1.  ACQUISITION     OF     RIGHT— contd. 

(b)  Subjects  of  Acqihsition — eontd. 

"  cultivated  or  held  "  in  Bengal  Act  VIII  of 
1869,  s.  6,  have  the  effect  of  execluding  lapds 
occupied  exclusively  by  buildings  from  the  right  of 
occupancy  there  declared.  Mohub  Ali  Khan  v. 
Ram  Ruttun  Sein-  .         .  21  W,  B.  400 


Land  held  for  agricultural 


pxirposes — Act  X  of  1859,  s.  6 — Duelling -house, — 
Occupation  of  land  for.  The  occupation  intended  to 
be  protected  by  s.  6,  Act  X  of  1859,  Mas  occupa- 
tion of  land  subject  to  agricultural  or  horticultural 
cultivation,  and  used  for  purposes  incidental  thereto, 
and  did  not  include  occupation,  the  main  object  of 
which  is  the  dwelling-house  itself,  and  where  the 
cultivation  of  the  soil,  if  any  there  be,  is  entirely 
subordinate  thereto.  Kalee  Kishen  Biswas  v. 
Jankee 8  W.  E.  250 


and  cultivation— ^c<  X  of  1859,  s.  6~Beng. 
Act  nil  of  1869,  s.  6.  The  right  of  occupancy 
acquired  by  a  cultivator  under  Act  X  of  1859,  or 
Bengal  Act  VIII  of  1869,  was  as  apphcable  to  that 
portion  of  the  land  which  is  used  for  his  habitation 
as  for  that  portion  which  is  cultivated.  Mohesh 
Chundee  Gungopadeya  v.  Bishgnath  Doss 

24  W.  R.  402 


38. 


Waste  land  brought  under 


cultivation — Shikwi  cultivation.  Held,  that  land 
newly  broken  and  bought  under  cultivation  by  a 
raiyat  cannot  be  received  as  zamindar's  sir  land, 
nor  can  the  former  be  held  to  be  a  mere  shikmi 
cultivator  incapable  of  acquiring  right  of  occu- 
pancy in  the  land.     Jhugbo  v.  Lautoo  Pandey 

l.dgraRev.  32 

37.  Nij-jote  land— .4c<  X  of  1859, 

8.  6.  A  cultivator  of  nij-jote  land  could  acquire  a 
right  of  occupancy  under  s.  6,  Act  X  of  1859, 
when  it  had  not  been  let  under  a  lease  for  a  term  cf 
vears,  or  year  by  year.  Gaubhaki  Singh  v.  Behaei 
Raut  3  B.  L.  R.  Ap.  138  :  12  W.  R.  277 


38. 


Be-ng.  Act    VIII 


of  1869,  s.  6.  The  nij-jote  land  referred  to  in  Bengal 
Act  VIII  of  1869,  s.  6,  as  land  in  which  a  right 
of  occupancy  could  not  be  acquired,  is  land  which  is 
the  nij-jote  of  the  zamindar,  and  not  that  which  is 
merely  the  nij-jote  of  a  sarbarakar  holding  under 
the  zamindars.  Obhoy  Chuen  Mohapattue  v. 
Kanye  Rawut      .         .         .         1  C.  L.  R.  394 


39. 


Ehamar  land — Land  in  posses- 


sion of  zamindar.  Land  in  the  possession  of  the 
zamindar,  whether  cultivated  or  uncultivated,  is 
khamar  land,  and  a  right  <  f  occupancy  cannot  be 
acquired  upon  it  by  a  raiyat,  except  under  some 
special  arrangement.  Hueish  Chunder  Dam  v. 
GuKGA  Dhue  Bhuddeo       .         .     25  W.  R.  181 


40. 


Beng.  Act  VIII 


of  1869,  8.  6.  Where  a  raiyat  proves  possession  for 
upwards  of  twelve  years,  the  mere  fact  of  his  land 
being  khamar  does  not  deprive  him  of  the  right  of 
occupancy.  Before  his  case  can  be  brought  within 
the  exception  in  Bengal  Act  VIII  of  1869,  s.  6,  it 
must  be  shown  whether  he  has  held  on  a  lease  for  a 
term  or  vear  by  year.  Asheuf  v.  Ram  Kishohe 
Ghose    '.         .'        .  .23  W.  R.  288 


4L 


Khamat  land — Land     on  ex- 


piration of  lease.  \^  here  khamat  land  is  let  by  a 
zamindar  for  a  term  of  years,  and  upon  the  expira- 
tion of  that  term  tacitly  let  to  the  same  tenant  from 
year  to  year  for  a  long  period,  the  tenant  does  not 
thereby  acquire  a  right  of  occupancy.  Bhugwak 
Bhagut  v.  JuG  Mohun  Roy      .       20  "W.  R.  308 


42. 


Sir  land— xV.- IF.  P.   Bent  Act 


(XII  of  1881),  s.  8— Act  X  of  1859,  s.  6— Occupancy 
tenure.  AAhere  land,  originally  the  sir  of  a  pro- 
prietor, has  been  transferred  to  a  mortgagee  and  has 
in  his  hands  lost  its  character  of  sir,  and  has  been 
leased  to  a  tenant  on  the  usual  conditions  of  a 
tenancy,  which  otherwise  do  not  bar  the  acquisition 
of  a  right  of  occupancy  in  the  land,  such  a  right 
will  be  acquired  by  twelve  years'  occupancy    under 

15  Y 
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HIGHT  OF  OCCUPANCY— con«. 

1.  ACQUISITION    OF   RIGHT— co»(d. 

(b)  Subjects  of  Acquisition — contd. 

s.  8  of  the  Rent  Act.     In  1846  B  mortgaged  a  share 
in  a  village  together  with  certain  land   which   was 
recorded  as  his  sir  and  which  was  so  described  in 
the  deed  of  mortgage.     After  the  mortgage  it  ceased 
to  be  recorded  as  his  sir,  and  was  recorded  as  land 
held  by  tenants  in  the  same  way  as  other  lands  in  the 
estate.     In  1857  it  was  leased  to  8,  and  in  1863  to  H, 
and  from  1863  to  1882  remained  in  the  possession  of 
the  last-mentioned  lessee.     In  1882  B  redeemed  the 
mortgage  and  subsequently  brought  a  suit  against 
H  to  establish  that  the  land  was  his  sir  and    for 
possession  of  it.      Held,    by  the    Full  Bench,    that 
there  being  nothing  in  terms  of  the  mortgage-deed 
to  indicate  that   the   land  was   transferred  to   the 
mortgagee  to  be  held   as  sir  and  the  land    having 
ceased  to  be  recorded  as   the  sir  of  the  proprietor, 
and  not  having  been  leased  as  the  sir  of  the  lessor, 
it    had    not    retained  its  character    as  sir    when 
the  defendant's    tenancy    commenced,   so  as     to 
prevent    him     from    acquiring  a    right   of    occu- 
pancy   therein  under   the    provisions   of    s.    8   of 
the  Rent  Act.     Per    Mahmood,  J.,    that   there  is 
nothing  in  the  law    to  prevent  a    zamindar  from 
relinquishing  his  rights  in   sir  land    and  convert- 
ing it  into  land  held  by  ordinary  tenants  ;  that  the 
mortgage-deed  of    1846  showed   that  the  sir  right 
in  the  land  in  suit  had   been  relinquished   by  the 
mortgagor ;  and  that  the  sir  land  once  relinquished 
by  the  zamindar  ceases  to  ha\'e  that  character,  and 
cannot  prevent  the  .accrual  of  the  occupancy  right 
within  the  meaning  either  of  s.  6  of  Act  X  of  1859 
or  of  s.  8  of  Act  XII  of  1881.     Harpal  Singh  v. 
Bal   Gobind     .         .         .      I.  li.  R.  7  All.  586 

43,  Holding  commenced  under 

a  mortgagee — Act  X  of  1859,  s.  6.  Holdings 
which  have  commenced  or  continued  under  a  mort- 
gagee in  possession  were  not  within  any  exception  to 
the  general  rule  contained  in  s.  6  of  Act  X  of  1859, 
that  a  raiyat  who  has  held  or  cultivated  a  holding 
for  twelve  years  is  entitled  to  a  right  of  occupancy 
therein.  Heeroo  v.  Dhoree 
2  N.  W.  129  :  s.e.  Agra  F.  B.  Ed.  1874,  204 


44. 


Land  held  as  a  grove — Ad 


X  of  1859,  s.  6—Kashtkari  larul.  Land  held  as 
a  grove  upon  the  terms  which  have  been  heretofore 
customary  in  this  country  was  not  subject  to  the 
provisions  of  s.  6  of  Act  X  of  1859.  By  an  occu- 
pancy thereof  for  twelve  years  no  right  of  occu- 
pancy can  accrue.  The  provisions  of  s.  6  of  Act  X 
of  1859  were  intended  to  apply  to  kashtakari  lands. 
PiBTUM  KooRMY  V.   Bhikaree     .     2  W.  "W.  364 


45. 


Holding     of    trees    under 


lease  of  their  produce— ^d  X  of  1859,  s.  6. 
The  possession  of  twelve  years  of  the  trees  in  a  bag 
imder  a  lease  which  only  entitled  the  lessees  to  the 
produce  of  the  trees,  and  not  to  cultivate  the  land, 
would  not  be  a  holding  of  the  land  within  the 
meaning  of  s.  6,  Act  X  of  1859,  so  as  to  confer  upon 
the  lessees  a  right  of  occupancy  in  the  land.  RooK- 
MiN  KooER  V.  Bukshee     .         .      5  M".  W.  155 


RIGHT  OF  OCCJJ-PAISCY— contd . 

1.  ACQUISITION  OF  RIGHT— co«fei. 

[h)  Subjects  of  Acquisition — contd. 

46, Bunkar    tenure — Act    X    of 

1859,  s.  6.  Held,  that  plamtiffs,  as  holders  of  a  lease 
from  the  proprietor  which  gave  them  the  right  of 
cutting  grass  and  other  spontaneous  produce  of  the 
lands  did  not,  merely  by  reason  of  lengthened 
enjoyment,  acquire  any  right  of  occupancy  in 
respect  to  such  holding,  that  the  tenure  under  which 
they  claimed  to  hold  was  not  a  holding  of  land 
within  the  meaning  of  s.  6,  Act  X  of  1859,  and  they 
must,  in  the  absence  of  an  express  condition  other- 
wise determining  the  period  of  lease,  be  held  to  be 
tenants-at-will  holding  year  by  year  at  the  pleasure 
of  the  landlord.     GooR  Dial  v.   Ramdut 

Agra  F  B.  15  :  Ed.  1874, 11 

47.     Land  let  for  grazing  cattle. 

Sernble  :  A  right  of  occupancy  can  be  gained  in 
land  let  for  the  purposes  of  grazing  cattle  or  horses. 
Fitzpatrick  v.  Wallace 

2  B,  L.  R,  A.  C,  317 :  11  W.  R,  231 

48,  Tank  producing  water- 
nuts — Growth  of  plant  not  spontaneous,  but  from 
ctdtivatian.  In  the  land  in  suit  a  tank  producing 
Mater-nuts,  which  do  not  grow  spontaneously,  but 
are  the  result  of  sowing  or  planting,  a  right  of  occu- 
pancy can  be  acquired.     Moolchand  v.  Cheetree 

1  N,  W,  175  :  Ed.  1873,  254 


49, 


Tank  not  appurtenant   to 


land— J9fiW(7.  Reg.  XIX  of  1793.  A  right  of  occu- 
pancy  in  land  includes  the  same  right  in  respect  of 
a  tank  appurtenant  to  the  land  ;  but  a  right  of  oc- 
cupancy cannot  be  acquired  in  a  tank  with  only  so 
much  land  as  is  necessary  for  the  banks,  and  the 
lease  of  such  tank  is  terminable  on  the  sale  of  the 
lessee's  tenure  for  arrears  of  rent,  the  purchaser 
under  Regulation  XIX  of  1793  receiving  the  tenure 
free  of  encumbrances.  Nidhi  Krishna  Bose  v. 
Ram  Dass  Sein     ,         ,         .       20  W.  R,  341 


50. 


Act    X  of  1859, 


s.  6.  The  provisions  of  Act  X  of  1859  with  respect 
to  acquiring  a  right  of  occupancy  did  not  apply  to  a 
tank  which  was  not  shown  to  form  part  of  any  grant 
of  land,  nor  to  be  appurtenant  to  any  land,  SiBU 
Jelya  v.  Gopal  Chandra  Chowdhry 

13  B,  L,  R,  423  note  :  19  W,  R.  200 

51.  Right  of  fishery — Julkur   not 

appurtenant  to  jote.  Where  a  jotedar  had  exercised 
rights  of  fishery  over  two  julkurs  for  more  than 
twelve  years,  not  as  the  Owner  of  the  jote  (with 
which  the  julkurs  were  not  connected),  but  as  a 
tenant  under  a  landlord  : — Held,  that  such  posses- 
sion did  not  confer  upon  him  a  right  of  occupancy. 
Sham  Narain  Chowdhry  v.  Court  of  AVards 

23  W,  R.  432 


52. 


Julkur. 


The 


right  of  occupancy  which  accrues  to  tenants  who 
have  occupied  or  cultivated  land  for  twelve  years  or 
upwards  does  not  arise  in  respect  of  the  right  called 
julkur  or  fishery.  That  is  a  right  which  may  be  let 
out  by  ijardars  under  the  landlord,  and  may  be 
enjoyed  under  them  so  long  as  their  ijara  continues. 
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HIQHT  OF  OCCUPANCY— conr<i. 

1.  ACQUISITION     OF     RlGB.T—contd. 

(6)  Subjects  of  Acqcisitiox — cotUd. 

but  is  liable  to  be  determined  at  the  expiration  of  the 

ijara.    Juggobttndhoo  Sh.uia  v.   Promothonath 


Roy 


I.  li.  R.  4  Calc.  767 


The  lessee  of  a  julkur  cannot  acquire  any  right  of 
occupancy.     BoiXYE  Satee  v.  Akram  Ally 

I.  L.  R.  4  Calc.  981 

WOOMAKANT  SiRCAR  V.   GOPAL  ShsGH 

2  W.  R.,  Act  X,  19 


53. 


Iiands     held,    on      service 


teniire.  Semble  :  No  rights  of  occupancy  accrue 
in  lands  held  under  a  service  tenure.  HrBROGOBixD 
Raha  v.  Ramkutno  Dey  .     I.  L.  R.  4  Calc.  67 


5^ 


Land    in  Assam — Act  X    of 
suit     for.     Per      Mitter     and 


BIGa  T  OP  OCCUPANCY— conW. 

1.  ACQUISITION  OF  RIGHT— confi. 

(6)  SuBJBCTS  OF  Acquisition — condd. 

55.  (b) Ghatwali    tenures— J c- 

quisition  of  right  of  occupancy — Bengal  Tenancy 
Act  {VIII  of  1885),  s.  181.  Occupancy  rights 
cannot  be  acquired  in  ghatwali  lands.  Mohe^h 
Majhi  V.  Prar.  Krishna  Mondal,  1  C.  L.  J.  1348, 
referred  to.  Upexdra  Nath  Hazra  v.  Ram  Nath 
Chowdhry  (1906)    .         .  I.  L.  R.  33  Calc.  630 

(c)  Mode  of  Acquisition*. 

Nature  of  right— Right  inde- 


1859 — Ejectment, 

White,  JJ.  (Macthersox,  J.,  dissenting) — Act  X 
of  1859  does  not  apply  to  lands  situated  in  the  Assam 
Valley  District.  In  a  suit  brought  to  eject  a  tenant 
of  certain  land  situated  in  Assam,  on  the  groimd  that 
he  was  a  trespasser,  where  it  was  shown  that  he  had 
held  the  land  direct  from  the  Government  for  a  con- 
siderable time,  and  that  the  land  had  been  made 
over  during  his  tenancy  to  the  plaintiff  in  exchange 
for  certain  other  lands  made  over  to  the  Govern- 
ment, and  where  the  tenant  claimed  to  have  acquir- 
ed a  right  of  occupancy  under  Act  X  of  1859,  and 
not  to  be  liable  to  ejectment  in  the  manner  sought 
for  : — Held,  per  Mitter  and  White,  J  J.,  that  as 
that  Act  did  not  apply  to  lands  situated  in  Assam, 
no  such  right  could  be  claimed  ;  and  the  suit  being 
properly  framed,  the  plaintiff  was  entitled  to  the 
relief  he  asked  for  Prasidha  Narayax  Koer  v. 
Max  Koch 

I.  Ii.  R.  9  Calc.  330 :  11  C,  L.  R.  554 

But  see,   Koxaram  Gaoxburah  v.   Dhatoab.vm 
Thakoor  .   I.  L.  R.  6  Calc.  196  :  7  C.  L.  R.  47 

55. Suburban     lands     let    for 

building  purposes.  There  is  no  authority  for 
the  proposition  "  that  there  may  be  rights  of  occu- 
pancy in  suburban  lands  let  for  purposes  of  build- 
ing, though  these  rights  may  be  cognizable  under 
a  law  intended  only  for  agricultural  landlords 
and  tenants."  Gungadhur  Shikdar  v.  Azimuddin 
Shah  Bisvyis,  I.  L.  R.  8  Calc.  960,  explained. 
Ramdhun  Khan  v.  Haradhun  Puramanick,  12  W. 
R.  404  :  9  B.  L.  R.  107  note,  relied  on.  Rakhal 
Dass  Addy  v.   Dixomoyi  Debi 

I.  L.  R.  16  Calc.  652 

55.  (a)  Chowkidari       chakran 

land — Right  of  occupancij — Ejectment — Tenant-at- 
will — Act  X  of  1859,  s.  6.  A  right  of  occupancy 
may  be  acquired  by  a  tenant  even  in  <  'howkidari 
chakran  land  under  s.  6  of  Act  X  of  1859.  Thakoo- 
rani  Da-isee  v.  Bisheshur  Mookerjee,  B.  L.  R.  Sup. 
212  :  3  W.  R.  {Act  X)  29  ;  Hyder  Buksh  v.  Bhupen- 
dra  Deb  Coomer,  15  W.  R.  231 ;  Hurry  Ram  v. 
Nurshing  Lai,  I.  L.  R.  21  Calc.  129  ;  and  Adhere 
Chunder  Bahadur  v.  Kishio  Churn,  6  Leg.  Comp,  15, 
referred  to.  Ram  Kumar  Bhattacharjee  v.  Ram 
Newaj  Rajqubtj  (1904)  .  I.  Ii.  R.  31  Calc.  1021 


56. 


pendent  of  wish  of  zamindar  or  mortgagee — Acquisi- 
tion under  usufructuary  mortgage.  The  right  of 
occupancy  conferred  by  the  Legislature  upon  culti- 
vators of 'more  than  twelve  years'  standing  is  a  right 
wholly  independent  of  the  wishes  either  of  the 
zamindar  of  his  mortgagee  in  possession,  and  when  a 
cultivator  acquires  such  a  right  it  cannot  be  taken  as 
in  the  nature  of  a  grant  from  either  of  them.  The 
right  of  occupancy  may  thus  be  acquired  during  the 
currency  of  a  usufructuary  mortgage  and  during  the 
period  of  the  mortgagee's  possession  of  the  zamin- 
dari  rights,  and  the  zamindar  upon  redeeming  the 
mortgage  cannot  disturb  the  possession  of  such 
occupancy  tenants  on  the  ground  that,  when  he 
mortgaged  the  zamindari,  it  was  free  of  such  occu- 
pancy tenures.  Ileeroo  v.  Dhoree,  2  N.  W.  129, 
referred  to.      Harpal  Slsgh  v.   Bal  Gobixd 

I.  L  B.  7  AIL  586 

57. Conditions    necessary    for 


acquisition — Non-payment  of  rent — Beng.  Act 
VIII  of  1869,  ss.  6,  22,  and  -52.  Two  conditions 
only  are  necessary  for  the  acquiring  of  a  right  of 
occupancy, — viz.,  (i)  the  cultivation  or  holding  of 
land  for  a  period  of  twelve  j-ears  ;  and  (ii)  that  the 
person  holding  or  cultivating  the  land  shotdd  be  a 
raiyat.  The  essential  conditions  of  s.  6,  Bengal  Act 
Vlil  of  1869,  are  fulfilled  without  showing  the 
payment  of  rent,  that  only  being  a  condition 
necessary  for  th?  maintaining  of  the  right  when 
created.  In  a  suit  brought  to  evict  a  tenant 
who  had  been  in  possession  of  certain  land  for 
a  longer  period  than  twelve  years,  when  it 
was  shown  that  rent  had  not  been  pai  J  and  notice 
to  quit  had  been  given  : — Held,  that  a  right  of 
occupancy  had  been  acquired,  and  that  the  raiyat 
had  the  power  to  prevent  forfeiture  under  the 
provisions  of  s.  52,  Bengal  Act  VIII  of  1869. 
Xaraix  Roy  v.  Opxit  Missep. 

I.  Ii.  R.  9  Calc.  304 :  11  C  L.  R.  417 

58. Holding  and  cultivating  for 


twelve  years — Acquisition  previous  to  Rent  Act, 
1859.  After  the  permanent  settlement  and  before 
Act  X  of  1859  a  right  of  occupancy  was  not  acquired 
by  a  raiyat  merely  by  holding  or  cultivating  land  for 
a  period  of  twelve  years.  When  there  is  no  con- 
tract, and  the  sta.tute  of  limitation  does  not  apply, 
the  raiyat  cannot,  by  occupying  and  cultivating, 
become  the  proprietor  of  the  soil ;  neither  can  he,  by 
occupying  with  the  consent  of  the  zamindar  and 
pajang  rent  for  the  land  to  him,  become  entitled  to 
the  proprietorship  of  the  soil,  even  though  he  should 

15  Y  2 


(     10927     ) 


DIGEST  OF  CASES. 


(     10928    ) 


EIGHT  OT  OCCUPANCY— cowW. 

1.  ACQUISITION  OF  RIGHT— con/^. 

(c)  Mode   of  Acqtjisitiox — ccntd. 
acquire  a  right  of  occupancy  bj'  virtue  of  Act  X  of 
1859.     IsHORE  Ghose  v.   Hili.s 

W.  R.  F.  B.  148 

59.  Holding  for  t"welve  years 


partly  before  and  partly  after  Eent  Act — 

Act  X  of  1859,  s.  6 — Raiyat.  A  holding  for  twelve 
years,  whether  wholly  before  or  -wholly  after,  or 
partly  before  and  partly  after,  the  passing  of  the 
Rent  Act,  entitled  a  raiyat  to  a  right  of  occupancy 
under  s.  6,  Act  X  of  1859.     Thakooranee  Dos.see 

V.    BlSHESHTTR   MOOKERJEE 

B.  li.  B.  Sup.  Vol.  202  :  3  "W,  E.,  Act  X,  29 

60. Suits  pending  at  time  Act 

came  into  force — Benqal  Tenancy  Act  {VIII  of 
18S5),  ss.  20,  21 — Suit  for  ejccimcvL  S.  21  of  the 
Bengal  Tenancy  Act  applies  to  suits  pending  at  the 
time  the  Act  came  into  force,  viz.,  1st  November 
1885,  which  had  not  then  resulted  in  a  decree.  In 
a  suit  instituted  on  8th  October  1885  to  eject  the 
defendants  after  notice  to  quit  it  was  held  that, 
although  the  defendant  had  held  the  land  from 
which  it  was  sought  to  eject  him  for  less  than 
twelve  years,  and  therefore  would  not,  if  the  Bengal 
Rent  Act  VII  of  1869  had  been  applicable,  have 
acquired  a  right  of  occupancy,  yet  the  effect  of  ss.  20 
and  21  of  the  Bengal  Tenancy  Act  was  to  give  him  a 
right  of  occupancy,  and  therefore  he  could  not  be 
ejected.     Jogesstjr   Das   v.    Aisani  Koyburto 

I.  li.  E.,  14  Calc.  553 

61.  Holding  under     purchaser 

of  permanent  transferable  interest  in 
land — Reservation  of  rent- — Relinquishment.  Any 
raiyat  holding  under  any  purchaser  of  a  permanent 
transferable  interest  in  land  can  acquire  a  right 
of  occupancy  if  he  fulfil  the  other'  conditions 
required  by  the  law  ;  and  the  mere  fact  that  a 
certain  rent  is  reserved  year  by  year  does  not 
interfere  with  his  right  unless  something  in  his 
pottah  is  fatal  to  it.  But  the  right  may  be 
extinguished  by  a  relinquishment  of  the  land. 
RXJGHOOJTATH  Sonar  v.  Mokoond  Doss 

25  W.  E.  213 


62. 


Possession  for  twenty  years 


EIGHT  OF  OCCUPANCY— co«R 

1.  ACQUISITION     OF     RIGHT— co«<d. 

(f)  Mode    of   AcQUisiTioif — contd. 

pation  for  twelve  years  under  s.  6,  Act  X  of  1859^. 
when  such  occupation  has  been  by  virtue  of  a  lease 
granting  a  term  of  years,  and  during  the  whole  or 
part  of  such  occupation  the  term  had  not  expired. 
HuRRisH  Chunder  Koondoo  v.  Alexander 

Marsh.  479 


under  mirasi  lease^ — Act  X  of  1859,  s.  H.  When 
possession  for  twenty  years,  as  on  a  mirasi  lease, 
is  found,  the  right  of  occu])ancy  is  inherent  under 
the  lease  and  under  s.  6,  Act  X  of  1859.  GoTJREE 
Kant  Banerjee  v.  Goltjck  Chitnder 

4  W.  E.,  Act  X,  49 

63 Occupation  for  t-wrelve  years 

under  lease — Suit  for  abatement  of  rent.  A 
right  of  occupancy  may  be  acquired  by  a  raiyat 
holding  lands  for  more  than  twelve  years  under  a 
pottah,  and  he  is  therefore  entitled  to  sue  for  abate- 
ment of  rent.  Sham  Lall  Sahoo  r.  Hady 
BxrxjARA         ....  2  Hay  522 

64.  — Occupation     by     virtue  of 

lease  for  term  of  years — Act  X  of  1859,  s.  6. 
A  right  of  occupancy  could  not  be  acquired  by  occu- 


65. 


Occupation  under  lease  for 


fixed  term—Act  X  of  1859,  s.  6.  While  land  is 
held  under  a  pottah  which  defines  the  period  for 
which  the  land  is  to  be  held,  no  right  of  occupancy 
can  accrue,  although  such  a  right  may  accrue  under 
s.  6  in  certain  cases.  Shadhoo.  Jha  v.  Bhugwan 
Chunder   Opadhia 

1  Ind.  Jur.  N.  S.  75  :  5  W.  E.,  Act  X,  17 


66. 


Holding  on  after  expired 


farming  lease — Act  X  of  1859,  s.  6.  A  right  of 
occupancy  under  s.  G  of  Act  X  of  1859  could  not 
be  acquired  by  holding  under  a  farming  lease  which 
has  expired.     Gilmore  v.  Sreemunt  Bhoomick 

W.  E.  1864,  Act  X,  7T 

67. Holding  under]  customary 

right — Farmer  of  revenue — Duration  of  tenancy 
how  regulated:  The  principle  laid  down  in  Chocka- 
linga  Pillai  v.  Vythealinga  Pundarasannady,  ff 
Mad.  164,  is  that  where  a  tenancy  rests  on  contract 
only,  the  duration  of  the  tenancy  is  regulated  by  the 
terms  of  the  contract  expressed  or  impHed,  and 
neither  the  Rent  Act  nor  the  Regulations  operate  to 
extend  its  duration.  That  decision  does  not  dero- 
gate from  any  customary  right.  Krishnasami 
Pillai  v.  Varadaraja.  Varadaraja  v.  Venkata- 
chala   Pillai  .         .     I.  L.  E.  5  Mad.  345 


68. 


Holding  as  ijaradars  during 


\e2iBe— Contract  for  renewal  of  lease — Ben.g.  Act 
VIII  of  1869  and  Act  X  of  1859,  s.  6.  By  the 
terms  of  an  ijara  (1865)  the  defendants  were  entitled 
at  the  end  of  a  term  of  five  years  to  a  renewal  of 
their  lease  of  the  chur  land  in  dispute,  at  a  rent  to  be 
fixed  according  to  the  measurement  of  the  land  to  be 
made  at  that  time  and  to  the  productive  powers  of 
the  land.  Three  years  after  the  expiration  of  the 
said  term  a  notice  was  served  on  the  defendants  to 
come  to  a  new  settlement  with  the  plaintiff,  and  in 
1874  the  plaintiff  sued  to  recover  possession.  The 
defendants  claimed  a  right  of  occupancy  acquired 
under  Bengal  Act  VllI  of  1869  or  under  Act  X  of 
1859.  Held,  that  the  defendants'  holding  as 
ijaradars  prior  to  and  during  the  lease  of  1865  did 
not  create  in  them  a  right  of  occupancy,  and  that 
the  plaintiff  had  a  right  to  turn  the  defendants  out 
of  possession  at  the  expiration  of  the  term  of  five 
years,  except  so  far  as  that  right  was  qualified  by 
the  stipulation  for  a  renewal ;  that  the  defendants 
at  the  expiration  of  that  lease  had  an  equitable 
right  to  a  renewal  not  exceeding  five  years,  accord- 
ing to  the  stipulations  in  the  agreement ;  but  that 
it  was  too  late  to  rely  upon  their  title  to  a  renewal 
which,   if  it  had  been  granted,   would  now  have 
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TIIQHT  OP  OCCUPAK-CY— coR«. 

1.  ACQUISITION  OF  RIGHT— confab. 

(c)  Mode   of  Acqihsition — contd. 
expired.     jAROtVE,    Skix:jjer    &    Co.    v.    SaruI 

SOONDABI    DeBI 

L.  E.  5  I.  A.  164:  3  C.  L.  R.  140 


EIGHT  OP  OCCUPAK'CY— con<d. 


69. 


Holding  on  payment  of  rent 


in  kind — Goozasta  tenure.  A  bhauii  tenure  may 
lie  a  goozasta  tenure  and  a  raiyat  who  pays  rent  in 
kind  and  is  in  possession  of,  or  cultivates,  land  for 
a  period  of  twelve  years  has  a  right  of  occupancy 
■In  the  land  so  held  or  cultivated  by  him  so  long  as 
lie  pays  the  rent  in  kind  for  the  same.  Jutto 
1S.OAS.  V.  Basmcttee  Kooer         .      15  W.  E.  479 


70. 


Holding    as  bhagdari  ten- 


ure— Act  X  of  1859,  s.  6.  Ordinarily  a  holding 
under  a  bhagdari  tenure  {i.e.,  upon  a  rent  consisting 
^f  a  portion  of  the  produce)  would  establish  a  right 
of  occupancy  under  s.  6,  Act  X  of  1859.     Httbee- 

HTTR    MoOKERJEE    V.    BlEESSTTR    BaNERJEE 

6  W.  E.,  Act  X,  17 

71.  Holding    for  long    period — 

Payment  of  rent  to  one  of  several  proprietors — Act 
X  of  1859,  s.  6.  A  holding  for  twelve  years  under 
one  of  several  proprietors  gave  a  right  of  occupancy 
under  s.  6,  Act  X  of  1859,  provided  the  tenant 
had  paid  the  rent,  which  payment  he  may,  in  the 
absence  of  fraud,  make  to  any  one  of  the  co-proprie- 
tors whom  he  chooses.  Mooktakeshee  Dossee  v. 
KoYLASH  Chttsder  Mitter        .     7  W.  E.  493 


72. 


Holding  under  permissive 


possession — Ber,^al  Rervt  Act,  1869,  s.  6.  Mere 
possession  of  a  premissive  character  and  ^vithout  any 
right  cannot  confer  a  right  of  occupancy.  Mohxtr 
Au  Khan  v.  Ram  Ruttths'  Sedj  .  21  W.  E.  400 

73. — Act  X    of  1859, 

A  6.  During  the  plaintiff's  absence  on  imprison- 
ment and  transportation,  the  defendant  took  pos- 
session of  land  which  previously  belonged  to  him  as 
a  tenant  and  the  landlord  allowed  the  defendant  to 
hold  as  his  tenant.  He  held  possession  for  more 
than  twelve  years.  Held,  under  s.  6,  Act  X  of  1859, 
the  plaintiff  acquired  a  right  of  occupancy  against 
the  landlord.     Do>rry  v.   SrorxKooLAH 

1  B.  li.  E.  S.  N.  25  :  10  W.  E.  253 


74. 


Possession    as    intruder — 


Right  of  intruder  to  hold  house  of  absconding  raiyat. 
Held,  that  the  defendant,  hav  ng  failed  to  prove 
Tiis  right  of  possession  to  the  house  of  an  abscond- 
ing raiyat,  either  by  sale  or  mortgage,  was  an  in- 
truder upon  the  holding  of  such  raiyat,  and  did  not, 
by  making  additions  or  alterations,  acquire  any 
right  against  the  zamindar  who  was  not  shown  tiD 
have  assented  to  such  additions  or  alterations. 
XuNDHYEE  V.  ZuMA>-  Khan"     .         .      1  Agra  9 

75.  Possession      obtained    by 

fraud — Act  X  of  1859,  s.  6.  Possession  obtained 
and  continued  by  fraud  was  not  possession  within 
the  meaning  of  Act  X  of  1859,  s.  6,  so  as  to  give 
a,  right  of  occupancy.  BHooBirNjoY  Achakjee  v. 
•RAM  Nabadt  Chowdhey     .         .     9  W.  E.  449 


1.  ACQUISITION     OF    RIGHT— confd. 


76. 


(c)  Mode   of   Acquisitiox — contd. 

Possession  and  payment  of 


rent  to  party  without  title — Act  X  of  1859, 
s.  6.  The  mere  fact  that  the  person  to  whom  he  for 
some  years  paid  rent  had  no  title  could  not  prevent 
his  counting  those  years  towards  a  right  of  occu- 
pancy under  Act  X  of  1859.  Ameer  HossEix  v. 
Shed  Suhae      .  .         .19  W.  E.  338 


77. 


Occupying  and  cultivating 


land  under  person  without  title — Nature  of 
raiyat' $  right.  A  raiyat  occupying  and  cultivating 
land  for  more  than  twelve  years  under  a  landlord 
who  has  no  title  to  the  land,  nevertheless  acquires 
a  right  of  occupancy.  The  rigb  t  is  not  one  conferred 
by  any  lessor.  It  is  a  right  which,  by  virtue  of  the 
law,  grows  up  in  the  raiyat  from  the  mere  circum- 
stance of  cultivating  the  land  for  twelve  years'or 
upwards  and  paying  rent  due  thereon.  Zoolfxjn 
Bibee  v.  Radhica  PRoso^"^'o  Chttx^der 

I.  L.  E.  3  Calc.  560 :  1  C.  L.  E.  388 

78,    Necessity  of     continuous 


possession.  To  enable  a  tenant  to  acquire  a  right 
of  occupancy,  the  twelve  years'  possession  must  be 
continuous.     Debia  r.  Bbij  Lal      .     3  H".  W.  50 


79. 


Possession  under  lease  con- 


taining proviso  for  re-entry — Beng.  Act  VIII 
of  1869,  s.  7 — Stipulation  to  negative  right.  Where 
a  lease  contained  a  provision  to  the  effect  that  at 
the  expiration  of  the  term  the  landlord  should  be 
at  liberty  to  enter  into  a  settlement  with  any  one  he 
pleased,  and  so  put  an  end  to  the  lessee's  tenure,  and 
the  landlord  notwithstanding  allowed  the  tenant  to 
continue  his  occupation,  paying  rent  as  before : — 
Held,  that,  under  the  circumstances,  there  was  no- 
thing in  the  stipulation  itself  which  operated  to 
negative  or  destroy  the  tenant's  right  of  occupancy. 
Ebadtjtoollah  v.  Mahomed  Ar.i    .  25  W.  E.  114 


80. 


Beng.   Act  VIII 


of  1869,  s.  6 — Effect  of  such  proviso  on  acquisition 
of  right.  The  mere  fact  of  a  lease  being  granted 
for  a  parricular  term,  even  where  there  is  an  express 
provision  for  re-entry  by  the  lessor  does  not  prevent 
the  accrual  of  an  occupancy  right  under  s.  6  of 
Bengal  Act  VIII  of  1869  to  a  raiyat  continuously 
occupies  for  more  than  twelve  years,  nor  is  a  right 
of  occupancy  already  acquired  destroyed  by  a  grant 
of  such  lease.  Mukhtar  Bahadur  v.  Brojrai 
SiXGH  Chowdhry     .         .         .  9  C.  li.  E.  143 

81,  Computation  of  time  neces- 
sary for  right — Period  during  which  land  is  held 
under  lease.  Ordinarily  the  period  during  which 
lands  are  held  under  a  pottah  or  lease  is  not  to  be  ex- 
cluded from  the  computation  of  the  time  necessary 
to  give  to  the  raivat  a  right  of  occupancv.  HooB  v^ 
Ksjls  v.  Mxtnsub  Ali  .  .  .3  N.  W.  37 
N.-  W.    P.  Bent 


82. 


Act  (XV III  of  1873),  s.  8— Holding  under  a  lease- 
Deduction  of  time  after  erpiry  of  lease.  In  a  suit  in 
which  the  matter  in  dispute  was  whether  the  plaint- 
iff was  entitled  to  eject  the  defendants  from  their 
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RIGHT  OP  OCCTJFAlS[ CY—contd. 

I.  ACQUISITION  OF  BIGHT— contd. 

(c)  Mode   of  Acquisition — contd. 

holding  on  the  ground  of  their  not  holding  a  right  of 
occupancy,  and  having  retained  possession  of  the 
holding  wrongfully  after  the  expiry  of  the  terms  of 
a  lease  granted  to  their  father,  the  lower  Courts 
were  bound  at  the  time  of  deciding  the  case  by  the 
provisions  of  s.  8  of  the  N.-W.  P.  Rent  Act,  and 
should  have  excluded  from  the  calculation  of  the 
period  necessary  for  acquiring  a  right  of  occupancy 
the  term  of  the  lease  under  which  the  occupancy 
commenced.  Radhaparsad  Singh  v.  Balmitkand 
Ojha 7  N.  W.  318 


83. 


Jotedari    right 


under  expired  ijara — Act  X  of  1859,  ss.  6  and  7- 
Express  stipulation.  Per  Mitter,  J. — The  expi- 
ration of  the  lease  of  the  ijaradar  under  whom  the 
raiyat's  possession  under  jotedari  right  commenced 
cannot  affect  the  apphcation  of  s.  6  of  Act  X  of  1859. 
A  tacit  understanding  that  the  ijaradar  should  give 
up  possession  on  the  expiry  of  h^  lease  is  not  an 
express  stipulation  within  the  lUeaning  of  s.  7. 
Quaere  :  Whether  such  an  understanding  between 
the  zamindar's  predecessors  and  the  ijaradar  can 
affect  the  raiyat.  Golam  Panja  v.  Hurrish 
Chunder    Ghose     .         .         .      17  "W.  B,.  552 


84. 


-Cultivating  raiyat 


under  several  leases,  each  for  a  specific  term — Act 
X  of  1859,  ss.  6  and  7—Beng.  Act  Vlll  of  1869, 
ss.  6  and  7.  A  raiyat  who  has  held  or  cultivated  a 
piece  of  land  continuously  for  more  than  twelve 
years,  but  under  several  written  leases  or  pottahs, 
each  for  a  specific  term  of  years,  is  entitled  to  claim 
a  right  of  occupancy  in  that  land,  unless  there  is  in 
the  pottah  an  express  stipulation  contrary  thereto. 
Sheo  Prokash  Misser  v.  Ram  Sahoy  Singh 

8  B.  L.  R.  F.  B.  165 :  17  W.  R.  62 

Khajurannissa  Begum  v.  Ahmed  Reza 

8  B.  li.  R.  166  note  :  11  W.  R.  88 

Narain  Singh  v.  Munsur  Raoot 

25  W.  R.  155 

{Contra)  Damunulla  Sirkar  v.  Mamudi  Nashio 
3  B.  L.  R.  A.  C.  178  :  11  W.  R.  556 

Kebul  Mahton  v.  Sunnoo 

5  W.  R.,  Act  X,  80 


85. 


Bengal  Rent  Act 


{X  of  1859),  ss.  6  and  7 — Bengal  Rent  Act  (Beng. 
Act  VIII  of  1869),  ss.  6  and  7 — Mostajiri  lease — 
Cultivating  possession — Onus  probandi.  Under 
Bengal  Act  VIII  of  1869,  ss.  6  and  7,  as  well  as 
previously  under  the  similar  ss.  6  and  7  of  the  Rent 
Act  (Xof  1859),  a  raiyat  paying  rent  for,  and  culti- 
vating, land  continuously  for  a  period  of  twelve 
years  had  a  right  of  occupancy,  whether  he  held 
under  a  pottah  or  not.  In  reference  to  this,  it  was 
held  that  a  lessee  of  land  continuously  in  cultivating 
possession  for  a  period  of  twelve  years  under  several 
written  leases  or  pottahs  which  were  for  specified 
terms  of  years,  but  in  which  there  was  no  express 
stipulation  for  the  landlord's  re-entry  on  their  ex- 
piration, had  a  right  of  occupancy.     The  mere  exist- 


RIGHT  OF  OCCTJFANCY— contd. 

1.  ACQUISITION  OF  RIGHT— cowid. 
(c)  Mode   op  Acquisition — contd. 

ence  of  a  term  in  a  lease  was  not  an  "  expres* 
stipulation  "  to  the  contrary,  within  the  meaning 
of  s.  7,  so  as  to  exclude  the  right  of  occupancy.  The 
decision  of  the  Full  Bench  in  Sheo  Prokash  Misser  v.. 
Ram  Sahai  Singh,  8  B.  L.  R.  165,  approved  and 
held  applicable.  In  a  suit  for  the  recovery  of 
possession,  with  mesne  profits,  of  land,  brought  by  a 
lessor  against  the  tenant  holding  over,  the  defence- 
was,  as  to  part  of  the  land,  that  the  tenant  had 
a  right  of  occupancy,  his  cultivating  possession, 
having  lasted  for  more  than  twelve  years.  The 
right  was  established,  but  the  burden  of  proving  to 
which  part  of  the  land  it  attached  was  upon  the- 
tenant,  and  for  proof  as  to  this  the  suit  was  remand- 
ed.    Chandrae  ATI  Koeri  v.   Harrington 

I.  li.  R.'18  Calc.  349- 
L.  R.  18  I.  A.  27 


86. 


Holding    under 


leases— Act  X  of  1859,  s.  6—Ben^.  Act  VIII  of 
1869,  s.  6— Cultivating  raiyat.  From  1824  to  1832 
the  defendant  held  certain  lands  as  cultivator  ;  fromi 
that  year  to  1839  he  obtained  a  lease  from  the 
zamindar  of  the  village  in  which  the  lands  were 
situate  ;  from  1839  to  1843  he  continued  to  hold 
these  lands  as  cultivator  ;  from  that  time  to  1862  he 
again  obtained  a  lease  of  the  village,  retaining  these 
lands  in  his  own  cultivation  ;  and  after  the  expiry 
of  the  lease  he  continued  to  cultivate  the  lands.  In 
a  suit  by  the  zamindar  for  possession  on  the  ground 
that  the  defendant  was  holding  over  after  the  expiry 
of  his  lease  : — Held,  that  the  defendant  had  acquired' 
a  right  of  occupancy  under  s.  6,  Act  X  of  1859. 
Mukandi  Lal  Dubei  v.   Crowdy 

8  B.  L.  R.  Ap.  95 

s.c.  MoKooNDY  Lall  Doobey  v.  Crowdy 

17  W.  R.  274 


87. 


Act  X  of  1859, 


s.  6 — Setting  aside  pottah  as  void.  Even  if  a  raiyat's 
pottah  be  declared  by  a  Court  to  be  null  and  void, 
his  title  to  the  occupancy  right  laid  down  in  s.  6, 
Act  X  of  1859,  was  not  affected,  provided  he  had 
held  or  cultivated  continuously  for  a  period  of 
twelve  years.     Shib  Nath  Roy  v.  Watson  &  Co. 

8  W,  R.  374 

88. Occupatio%^  or 

cultivation  hy  trespasser.  Occupation  as  a  trespass- 
er, or  cultivation  by  a  trespasser,  could  not  confer 
a  right  under  Act  X  of  1859,  and  could  not  be  taken 
into  account  in  considering  whether  such  trespasser 
had  occupied  as  a  raiyat  for  twelve  years.  Peer. 
Bux  v.  Meahjan     .         .         .     W.  R.  P.  B.  146 

Gholam  Hyder  v.  Poorno  Chunder  Roy 

3  W.  R,  Act  X,  147 


89. 


Confiscation    of 


zamindar'' s  rights — Interruption  of  growth  of  right. 
Confiscation  of  the  zamindar's  rights,  under  Act 
XXV  of  1857,  will  not  operate  to  interrupt  the- 
growth  of  a  right  of  occupancy  claimed  by  a  tenant 
Sheoraj  Singh  v.  Legge      .         .      3  Agra  29$: 


(     10933     ) 


DIGEST  OF  CASES. 


(     10934     ) 


BIGHT  OP  OCCUFAJUCY—contd, 

1.  ACQUISITION  OF  RIGHT— conid. 

(c)  Mode  of  Acquisition — contd. 

90. Interruption  of 

possessio'i  during  acquisition  of  right  In  a  suit 
by  a  zamindar  for  ejectment,  where  the  raiyat  pleads 
continuous  occupancy  for  twelve  years,  and  it  is 
found  that  the  raiyat  was  evicted  during  that  period 
but  got  back  into  possession,  if  the  eviction  were 
wrongful,  it  would  not  be  such  an  interruption  of 
possession  as  would  prevent  the  raiyat  from  acquir- 
ing a  right  of  occupancy.  But  it  would  Ue  with  the 
raiyat  to  show  that  the  eviction  was  wrongful. 
Mahomed  Gazee  Chowdhky  v.  Noor  Mahomed 

24  W.  R.  324 

Reversing  decision  of  Birch,  J.,  in  6.  c. 

24  W.  B.  324  note 

91.  ^ . Application  for 


ejectment,  time  wken  pending — Act  X  of  1859,  s.  25. 
An  appUcation  under  s.  25,  Act  X  of  1859,  for  the 
assistance  of  the  Collector  in  ejecting  a  raiyat  was 
not  of  the  nature  of  a  suit,  so  as  to  cause  a  term  of 
occupancy  to  cease  to  run  ;  and  if  the  raiyat,  in 
spite  of  the  zamindar' s  efforts  to  eject  him,  never- 
theless continued  in  cultivatory  possession  and  paid 
rent,  he  was  entitled  to  count  the  time  towards  the 
twelve  years  required  to  found  a  right  of  occupancy. 
Mahomed  Shah  v.  Usgub  Hossein  .  5  N.  W.  151 


92. 


—    Exclusion  of  pe- 


riod when  tenure  is  in  dispute.  In  computing  the 
period  of  twelve  years'  holding  which  creates  a 
right  of  occupancj-,  all  such  time  during  which  the 
land  was  subject  to  litigation  should  be  excluded. 
Naipal  Singh  v.  Ram  Naraen-         .       2  Agra  93 


93. 


Act  X  of  1859' 


s.  6 — Change  of  farmers.  A  right  of  occupancy 
under  s.  6,  Act  X  of  1859,  was  not  affected  by  a 
mere  change  in  the  farmers.  Sheo  Churn  Singh 
V.  GoRA  Chand  Ghose    .     3  "W.  B ,  Act  X,  125 


94. 


Continuous   oc- 


cupation— Alluvial  land — N.-W.  P.  Rent  Act,  X  VIII 
of  1873,  s.  8 — Occupancy-tenant.  A  tenant  who 
has  occupied  or  cultivated  alluvial  land,  whenever 
such  land  was  capable  of  occupation  or  cultivation 
for  twelve  years,  acquires  by  such  oc-cupation  or 
cultivation  a  right  of  occupancy  in  such  land. 
Lachman  Prasad  v.  Bal  Singh 

I.  L.  B.  4  AIL  157 


95. 


•Custom    of  dis- 


trict—  JJibandi  tenures — Effect  of  non-paymerU  of 
rent  for  time  when  land  not  culturable.  Where  by 
the  custom  of  a  particular  locality  rent  was  not  pay- 
able when  the  land  was  not  culturable,  and  the 
raiyat  paid  rent  only  for  the  period  that  he  could 
cultivate,  he  would  still  come  within  the  meaning  of 
the  provision  of  the  law  which  declares  that  a  raiyat 
who  holds  or  occupies  land  for  a  period  of  twelve 
years  has  a  right  to  occupy  the  land  so  long  as  he 
pays  the  rent  due  thereupon.  Premanund  Ghose 
».  Shoorendronath  Roy  20  W.  E.  329 

96. Bengal  Tenancy 


BIGHT  OP  OCCUPANCY— conW. 

1.  ACQUISITION  OF  RIGHT-^c»nld. 
(c)  Mode  of  Acquisition — contd. 
the  question  as  to  what  is  an  utbandi  tenure  is 
discussed.  Where  the  plaintiff  who  had  been  dis- 
possessed from  certain  land,  claimed  a  right  of  occu- 
pancy in  such  land  on  the  ground  that  he  had  held 
it  for  twelve  years  continuously  : — Held,  that,  if  the 
land  formed  a  separate  holding  which  he  had  from 
time  to  time  cultivated  on  the  utbandi  system 
during  a  period  which  had  covered  more  than 
twelve  years,  cultivation  at  various  times  and  under 
separate  agreements  on  each  occasion  (such  periods 
not  being  continuous  although  of  the  same  piece  of 
land)  would  not  confer  a  right  of  occupancy  on  the 
ground  that  the  first  of  such  periods  commenced 
more  than  twelve  years  before  the  alleged  dispos- 
session. Beni  Madhub  Chuckerbctty  v.  Bhu- 
BUN  Mohun  Biswas      .      I.  L.  B,  17  Caic.  393 

97. Occupancy  by  inheritance 

— Successive  occupants — Act  X  of  1859,  s.  6.  Under 
s.  6,  Act  X  of  1859,  it  is  only  when  occujjancy 
is  inherited  that  the  occupancy  of  the  predecessor 
is  considered  as  the  occupancy  of  the  tenant  in 
possession.  Watson  &  Co.  v.  "SnuRur  Sooxdcree 
Debia 7  W.  E.  395 

Kherode  Cuunder  Roy  r.  Gordon 

23  W.  E.  237 


98. 


Successive  occu- 


j  pants— Act  X  of  1859,  s.  6— Occupancy  by  inherit- 
I  ance.  A  holding  by  a  raiyat  and  his  father  before 
'  him  for  many  years  constitutes  a  right  of  occupancy 
;  which  wiU  prevent  ejectment  by  the  zamindar 
except  in  due  course  of  law.  NiM  Chand  Borooah 
V.  Mooraree  Mundui.     .         .  8  "W.  R.  127 

99 _ Occupancy  by  in- 
heritance— Occupation    by    raiyat    as    malik — Rent 
'    Act  (Beng.  Act  VIII  of  1869),  s.  6.     It  is  only  the 
!    holding  of  the  father  or  other  person  from  whom 
a  raiyat  inherits  that  can  be  deemed  to  be  the  hold- 
'    ing  of  the  raiyat  within  the  meaning  of  s.  6  of  the 
!    Rent  Act.     Occupation  by  the  predecessor  in  title 
t    is  not  such  an  occupation  as  will  create  in  the  holder 
1    of  land  any  right  of  occupancy.     Nor  can  the  period 
during  which  the  occupant  of  land  is  in  possession 
as  malik  be  included  in  considering  whether  he  has 
acquiretl  a  right  of  occupancy  ;  such  a  right  must 
be     acquired    against    some  body,  and  cannot  be 
acquired  by  a  man  against  himself.    Lal  Bahadook 
Singh  t-.  Solano 

I.  li.  B.  10  Cale.  45  :  12  C.  L.  B.  539 

100. Occupancy    by 


Act,  8.  180 — "  Utbandi  "  holding.     Case  in  which 


inheritance — Succession  to  occupancy  right — Acquisi- 
tion of  right  by  continuing  holding.  Where  the 
plaintiff  succeeded  to  his  uncle's  holding,  who  had 
a  right  of  occupancy,  and  the  zamindar  permitted 
him  for  about  six  years  to  hold  the  land  without  any 
new  arrangement : — Held,  that  he  was  entitled  to 
recover  the  land  as  against  the  zamindar,  his  occu- 
pation being  presumed  to  have  been  regarded  as  a 
continuation  of  the  right  of  occupancy  akeady  ac- 
quired.    Brijbhookun  r.  Bhyrow  Dutt 

3  Agra  240 
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RIGHT  OF  OCCUPANCY— conW. 

1.  ACQUISITION  OF  RIGHT— cowtd. 


(c)  Mode   of  Acquisition — contd. 


101. 


jfdiyal  succeed- 
ing by  inheritance,  though  not  entitled — Permissive 
holding  for  twelve  years.  Where  the  plaintiff,  a 
raiyat,  was  allowed  to  succeed  to  the  holding  of  his 
uncle,  who  had  a  right  of  occupancy,  and  was  allow- 
ed by  the  zamindar  to  continue  in  the  holding  for 
eleven  years  : — Held,  that,  though  the  plaintiff  was 
not  strictly  entitled  to  succeed  by  right  of  inherit- 
ance, yet  he  must  be  taken  to  have  succeeded  to  the 
holding  by  the  consent  of  the  zamindar,  and  to  have 
acquired  a  right  of  occupancy.  Hukeem-oon-nisa 
V.  Bhooria 5  N.  W.  23 


102. 


Occupancy  by  purchase  or 


transfer.  Unless  the  tenant  hold  a  transferable 
tenure,  the  sale  by  him  of  his  jote  to  another 
party,  without  the  consent  of  his  landlord, 
does  not  transfer  to  the  purchaser  any  right  of  occu- 
pancy which  the  latter  may  have  possessed,  or 
enable  the  present  occupant  to  plead  that  the  period 
of  his  own  possession,  joined  to  that  of  the  former 
tenant,  gives  him  a  presumptive  right  of  occupancy. 
Watson  &  Co.  v.  Shurut  Soonduree  Debia 

7  W.  R.  395 

103.  -  Transfer  of  ten- 
ure by  consent — Continuous  possession.  Where  the 
zamindar  consents  to  the  transfer  of  a  tenure  from 
one  raiyat  to  another,  the  possession  of  both  must  be 
considered  to  be  continuous,  and  the  right  of  occu- 
pancy to  date  from  the  time  of  the  first  holder, 
HuRO  Chunder  Goho  v.  Dunn 

5  W.  R.,  Act  X,  55 

104. Receipt  of  rent 

by  zamindar — Purchaser  from  tenant.  A  zamindar 
does  not,  by  the  mere  receipt  of  rent  from  a  pur- 
chaser from  the  tenant  having  a  right  of  occu- 
pancy, sanction  the  sale  to  the  purchaser  so  as  to 
give  him  a  right  of  occupancy.  Gaur  Lal  Sirkar 
V.  Rameswar  Bhumik  .     6  B.  L.  R.  Ap.  92 


Transfer        of 

-Possession  of   tran-iferor — Act     X    of    1859, 


105. 

right- 

8.  6.  The  possession  of  the  vendor  could  not  be 
added  to  the  possession  of  the  purchasers  so  as  to 
give  the  latter  a  right  of  occupancy  under  s.  6,  Act 
X  of  1859.  Hyder  Buksh  v.  Bhubixdro  Deb 
Cowar  .    13  B.  L.  R.  276  note  :  17  W.  R.  179 

Taraprasad    Roy    v.    Surjokanto    Acharjee 
Chowdhry 

13  B.  L.  R.  281  note  :  15  W.  R.  152 

106.    Joint  and  afterwards  sole 


possession — Beng.  Act  VI II  of  1869,  s.  6.  The 
continuous  possession  for  twelve  years  which 
is  the  subject  of  s.  6  of  the  rent  law  of  1869  must  be 
a  possession  under  one  and  the  same  right.  This 
right  may  be  in  its  ir.ception  joint  with  other  per- 
sons, and  by  tJie  death  of  co -sharers  ultimately 
become  a  sole  right  without  its  continuous  nature 
being  affected.     Forbes  v.  Ram  Lall  Biswas 

22  W.  R.  51 


RIGHT  OP  OCCUPANCY— conW. 

1.  ACQUISITION     OF    RIGHT— confei. 
(c)  Mode   of  Acquisition — contd. 

107. Beng.  Act  VIII 

of  1869,  s.  6.  A  and  B  jointly  obtained  a  pottah  of 
a  piece  of  land  from  the  zamindar  for  a  period  of  five 
years.  Afterwards  A  alone  obtained  a  pottah  for 
another  period  of  five  years.  Upon  the  expiry  of 
this  period,  A  held  on  for  two  years  longer,  when  he 
was  dispossessed  by  the  zamindar.  In  a  suit  by  A 
for  recovery  of  possession  on  the  ground  that  he  had 
acquired  a  right  of  occupancy  -.—Held,  that  he  had 
not  acquired  a  right  of  occupancy.  Mahomed 
Cham  AN  v.  Ram  pr  as  ad  Bhagat 

8  B.  L.  R.  338  :  22  W.  R.  52  note 


108. 


Collateral  relative— iV^.-I^. 


P.  Rent  Act  {XII  of  1S81),  s.  9~Succession  to 
occupancy  tenant — Onus  of  proof — Sharer  in  culti- 
vation. \\here  a  collateral  relative  claims  to  be 
entitled  to  succeed  to  an  occupancy  holding  on  the 
death  of  the  occupancy  tenant  without  direct  heirs, 
it  is  incumbent  on  him  to  prove  both  that  he  is  the 
heir  according  to  the  law  to  which  he  is  subject  and 
also  that  he  shared  in  the  cultivation  of  the  occupan- 
cy holding  during  the  hfetime  of  the  deceased 
occupancy  tenant  But  non  sequitur  that,  if  there 
is  a;  more  remote  collateral  who  was  a  sharer  in  the 
cultivation  of  the  occupancy  holding,  he  is  entitled 
to  succeed  in  preference  to  a  nearer  collateral  who 
did  not  so  share  in  the  cultivation.  Badri  Das  v. 
Deb i  Das,  All.  Weekly  Notes  (1888)  200,  referred 
to.     Shankar  Lal  v.  Dalip  Singh 

I.  L.  R.  17  AIL  33 


109.  Agreement       restricting 

right  of  occupancy— 5e/?.graZ  Tenancy  Act  ( VIII 
of  1SS5),  s.  178,  applicability  of,  to  suits  pend- 
ing ivhen  Act  came  into  force.  S.  178  of  the 
Bengal  Tenancy  Act  (VIII  of  1885)  has  no  applica- 
tion to  suits  instituted  before  the  date  on  which  that 
Act  came  into  force.  So  where  a  landlord  sued  to 
eject  a  tenant  who  had  executed  a  solenamah  agree- 
ing to  hold  the  land  in  suit  for  a  specified  periodat  a 
specified  rent,  and  providing  that  the  landlord  was 
to  be  at  liberty  to  enter  on  the  lands  at  the  expiry  of 
the  period,  and  the  suit  was  instituted  on  the  6th 
October  1885,  and  where  it  was  found  tvhat  at  the 
date  of  the  solenamah  the  tenant  had  acquired  a 
right  of  occupancy  with  respect  to  the  lands  in  suit : 
— Held,  that  the  tenant  was  not  entitled  to  the 
benefits  conferred  by  s.  178,  cl.  1,  sub-cl.  {b),  of  the 
Bengal  Tenancy  Act,  but  was  liable  to  be  ejected. 
MoHESHWAR  Pershad  Narain  Singh  V.  Sheoba- 
RAN  Mahto.  Moheshwar  Pershad  Narain 
S  ngh  v.  Dursun  R.AUT    .    I.  L.  R.  14  Cale.  621 


110. 


Bengal  Tenancy 


Act  {VIII  of  188,5),  s.  5,  els.  25  and  178— Defini- 
tion of  raiynti  holding — Lessees  who  are  not  raiyati 
within  the  Act — Zur-i-peshgi  lease — Stipulation 
contrary  to  right  to  acquire  occupancy  rights — Act 
X  of  1859,  s.  7.  A  tenant,  holding  under  a  lease 
assigned  to  him  in  1890  by  the  original  lessee,  who 
since  1867  had  continuously  occupied  the  land 
under  successive  leases,  claimed,  in  virtue  of  the 
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DIGEST  OF  CASES. 
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RIGHT  OP  OCCUPANCY— con«. 

1.  ACQUISITION  OF  RIGHT— cofUA 

(c)  Mode   of  AcQinsmox — contd. 

r  occupancy  for  more  than  twelve  years  to  be  a  raiyat 
i  \dthin  the  Bengal  Tenancy  Act,  1885,  either  with 
occupancy  or  with  non-occupancy  rights.  Held, 
that  this  tenant's  holding  was  excluded  from 
the  operation  of  that  Act  by  the  effect  of  s.  5,  sub-s. 
6,  on  account  of  the  extent  of  the  area  of  the  land 
leased,  which  was  more  than  one  hundred  standard 
bighas-  A  zur-i-peshgi  lease  is  not  a  mere  contract 
for  the  cultivation  of  the  land  at  a  rent,  but  is  a 
security  to  the  tenant  for  his  money  advanced. 
Two  of  the  leases  were  zur-i-peshgi,  or  made  on 
money  advanced  by  the  lessee  to  the  lessor.  The 
tenant's  possession  in  this  case  was,  in  part  at  least, 
that  of  a  creditor  operating  payment  to  himself,  and 
was  no  foundation  for  a  claim  for  occupancy  rights. 
As  to  the  effect  of  written  stipulations  contrary  to 
the  latter,  s.  7  of  the  Bengal  Rent  Law,  Act  X  of 
1859,  is  superseded,  if  not  wholly  repealed,  by  s.  178 
of  the  Bengal  Tenancv  Act,  1885.  Bengal  Ixdigo 
Co.  v.  RoGHOBLR  Das     .     I.  li,  B.  24  Calc.  272 

L.  R  23  I.  A.  158 
1  C.  W.  N.  83 


See  Ram  Khblawas  Sixoh  r 


Samhboo  Roy 
2  C.  W.  N.  758 


111. 


Purchase   by    tenant    of 


fractional  share  of  proprietary  interest 
effect  of,  on  acquisition  of  right  of  occu- 
pancy— Beng.  Act  VIII  of  1S69,  #.  6.  A  tenant, 
who  had  commenced  to  occupy  his  holding  on 
the  I3th  April  1871,  acquired  by  purchase  in  the 
year  1878  a  fractional  share  of  the  proprietary 
interest,  and  continued  to  occupy  the  holding  as 
raiyat  till  the  13th  May  18S5,  when  he  was 
dispossessed.  On  the  30th  March  1886  he  insti- 
tuted a  suit  to  recover  possession,  alleging  that 
be  had  acquired  a  right  of  occupancy.  It  was 
contended  that,  owing  to  the  purchase  of  the 
share  of  the  proprietary  interest,  he  could  not 
have  acquired  such  right.  HM,  that  under 
Bengal  Act  VIII  of  1869  there  was  nothing  to 
prevent  such  right  being  acquired  by  the  plaintiff  if 
after  his  purchase  he  continued  to  hold  the  land  as 
a  raiyat  and  if  the  relation  of  landlord  and  tenant 
existed  between  himself  on  the  one  hand  and  the 
proprietors  on  the  other,  and  if  the  i^eriod  for  which 
he  so  held  extended  for  twelve  \ears  from  the  date 
of  the  commencement  of  his  holding.  GrR  Buksh 
Roy  alias  GrR  Bcksh  SrsGH  v.  Jeolal  Roy 

I,  li.  R.  16  Calc.  127 

See.  Masey'k  v.  Bhagabati  Barmaxya 

I.  L.  R.  18  Calc.  121 


112. 


Prestimption  that  right  of 


occupancy  exists.  The  mere  fact  of  plaintiff 
suing  for  enhancement  implies  the  tenant's  right  of 
occupancy,  for  a  tenant-at-will  may  be  ejected  if  he 
refuses  to  pay  such  rent  as  the  landlord  demands. 
Tabamokes  Dosseb  v.  BmBESSxrB  Mozoomdab 

1  W.  E.  86 


BIGHT  OP  OCCUPANCY— fon«. 

1.  ACQUISITION  OF  RIGHT— «>n«W. 

(c)  Mode  of  Acquisitiox — concld. 
113. Effect    of    acquisition 


of. 

right — Bight  to  hold  at  fixed  rates.  A  right  to 
hold  at  fixed  rates  does  not  neces.«arily  follow  a  right 
of  occupancy.  RAMXARArs  Singh  v.  Huroxath 
Roy  .         , '  .     W,  B.  1864,  Act  X,  92 


U4. 


Interest  in  land 


— Proprietorship  of  the  soil.  A  raiyat  having  a 
mere  right  of  occupancy,  and  not  a  right  to  hold  at 
a  fixed  rate  of  rent,  has  not  such  an  interest  in  the 
land  as  gives  him  a  right  to  a  share  of  the  rent.  He 
has  simply  a  right  to  occupy  the  land  in  preference 
to  any  other  tenant  so  long  as  he  pays  a  fair  and 
equitable  rent.  A  Judge  cannot  fix  the  term  in 
suits  by  a  landlord  for  rent  or  for  kabuliats,  as 
can  be  done  in  a  suit  by  a  raiyat  having  a  right 
of  occupancy  for  the  deliver^'  of  a  pottah.  HrLL-S 
V.  Ishore  Ghose     .         .     '    .     "W.  B.  P.  B.  131 

2.  LOSS  OR  FORFEITURE  OF  RIGHT. 

Statutory  right,    effect     on 


of  repeal  of  Act  w^hich  gives  it — Bengal 
Tenancy  Act  (  VIII  of  1S85),  s.  19.  Where  a  right 
of  occupancy  had  been  acquired  under  the  old 
Tenancv  Act  (VIII  of  1869V  which  is  repealed  bv 
the  Bengal  Tenancy  Act  (VIII  of  1885^  -.—Held, 
that,  apart  from  the  provisions  of  s.  19  of  the  latter 
Act,  such  right  of  occupancy  was  not  forfeited  by 
the  repeal,  there  being  nothing  in  the  new  enactment 
to  deprive  any  person  of  a  statutory  right  which  had 
been  actually  acquired.  Httrry  Ram  r.  Nursixgh 
Lal     .        '.         .         .       I.  Ij.  R.  21  Calc.  129 

2.  — ■ Effect  upon  acquisition    of 


right  of  occupancy  of  raiyat  being  jointly 
interested  in  land  of  ijaradar — Bengal 
Tenancy  Act  ( VIII  of  188-5),  s.  22,  sub-s.  {-3).  Both 
under  s.  22,  sub-s.  (3),  of  the  Bengal  Tenancy  Act 
(VIII  of  1885)  and  under  the  previous  law,  a  person 
jointly  interested  in  land  as  ijaradar  does  not  there- 
by lose  his  occupancy-rights,  and  a  fortiori  his  entire 
rights  as  a  tenant,  in  land  held  and  cultivated  by 
him  as  a  raiyat.  Gur  Buksh  Boy  v.  Jeolal  Roy, 
I.  L.  B.  16' Calc.  127,  referred  to.  M.\5eyk  r. 
Bhagabati  Barmaxya     .     I.  L.  R  18  Calc.  121 

3.  Sub-letting,  effect  of— Bight  of 

sub-lessee  of  occupancy  raiyat.  A  raiyat  with  a 
right  of  occupancy  does  not,  by  sub-letting  his  land, 
lose  his  right ;  but  the  sub-lessee  thereby  gains  no 
rieht.  Kalee  Kishore  Chatierjee  r.  Ram 
Chcrx  Shah     .  .         .     9  W.  B.  344 

JaMIR  GaZI   f.    GOXEYE  MrXDFL 

13  B.  li.  B.  278  note  :  12  W.  E.  110 

GoRA  Chaxd  MrsTAFi  r.  Madax  Mohax  Sikdab 
13  B.  li.  B.  279  uote  .  11  W.  B.  94 

DWARKAXATn   MiSREE  V.    ILtXHAYE   SiRD.tR 

16  W.  E  110 


4.  Arrangement  to  pay  certain 

rent    for     fixed      term — Surrender     of     rights 
by  raiyat  for  enlarged  holding.     A  tenant  with  a 


I 
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RIGHT  OF  OCCUPANCY— contd. 

2.  LOSS  OR  FORFEITURE  OF  RIGHT— confeZ. 

right  of  occupancy  does  not  lose  that  right  merely  by 
making  an  arrangement  to  pay  a  certain  rent  for  his 
holding  for  a  certain  number  of  years  ;  but  if  he 
surrenders  his  rights  in  return  for  an  enlarged 
holding,  his  occupancy  right  will  be  destroyed. 
DiBGANj  Singh  v.  FooRStiT 

1  W.  W.  99  :  Ed.  1873, 144 

5. Abandonment       of     land — 

Khodkast  raiyal.  The  right  of  occupancy  given  in 
s.  6,  Act  X  of  1859,  was  a  right  to  occupy  and 
hold  the  land.  When  a  raiyat  leaves  his  home,  he 
ceases  to  be  a  khodkast  raiyat ;  and  if  he  refuses  to 
come  back  and  cultivate  the  land  when  called  upon, 
the  zamindar  is  at  liberty  to  settle  the  land  with 
others.  Haeo  Dass  v.  Gobind  Bhuttachaejee 
3  B.  L.  R.  Ap.  123 

s.c.  HuRo  Doss  V.  Gobind  Bhuttachaejee 

12  "W.  R.  304 

Ram  Chunder  Roy  Chowdhry  v.   Bholanath 
LusHKUR       .         .         .         .         22  W.  R.  200 

Mahomed  Tumeezooddeen  Mundul  ?;.  Ltjkkee 
Narain  Dey  Sircar     .         .  25  W.  R.  104 


e. 


CeasiTig  to    hold 


or  cultivate  land.  A  mokurari  mirasi  pottah  was 
granted  in  1838  to  A,  who  was  found  to  have  held 
thereunder  as  a  raiyat  till  1859,  when  his  right,  title, 
and  interest  were  sold  in  execution  of  a  decree  and 
purchased  by  B,  and  the  latter  was  accepted  as 
tenant  by  and  paid  rent  to  the  zamindar  for  nearly 
twelve  years.  The  zamindari,  being  sold  in  1871  for 
arrears  of  Government  revenue,  was  purchased  by 
the  plaintiff,  who  gave  B  notice  to  quit,  and  on  his 
refusal  brought  a  suit  to  eject  him.  Held,  that,  by 
ceasing  himself  to  hold  or  cultivate  the  land,  it  might 
be  considered  that  A  had  abandoned  his  right,  or 
that  the  right  had  ceased.  No  right  therefore 
remained  in  A  or  his  heirs  such  as  would  prevent  the 
plaintiff  from  ejecting  B.  Narendra  Naraix  Roy 
Chowdhry  v.   Tshak  Chandra  Sen 

13  B.  L.  R.  r.  B.  274 :  22  W.  R.  22 

See  Hyes  v.  Moneerooddeen  Ahung 

24  W.  R.  6 

and  BoNOMALEE  Bazadar  v.  Kylash  Chunder 
MojooMDAR      .         .         .         .        24  W.  R.  72 

See    Hureehur    Mookerjee    v.     Jodoonath 
Ghose 7  W.  R.  114 


7. 


■  Landlord  and  teruint 


— Occupancy  tenant — Non-payme.rd  of  rent — Aban- 
donment of  tenancy.  Mere  non-payment  of  rent  by 
an  occupancy  raiyat  does  not  extinguish  or  consti- 
tute an  abandonment  of  the  tenancy.  Hem  Chandra 
Chowdhri  v.  Chand  Akund,  I.  L.  R.  12  Calc.  115, 
distinguished.  Hemnath  Dutt  v.  Ashgur  Sindar, 
I.  L.  R.  4  Calc.  894  ;  Golam  Ali  Mvndul  v.  Golap 
Sundery  Dasi,  I.  L.  R.  8  Calc.  612  ;  Manirullah  v. 
Ramzan  Ali,  1  C.  L.  R.  293,  explained.  Obhoya 
Charan  Bhooia  v.  Koilash  Chtjnder  Dey. 
Obhoya  Charan  Bhooia  v.  Gopinath  Dey 

I.  L.  R.  14  Calc.  751 


f   RIGHT  OF  OCCUPANCY— coraW. 

I    2.  LOSS  OR  FORFEITURE  OF  RIGHT— co7i<<?.. 

8.  — — — Non-payment  of 

rent — Relinquishment,      evidence     of.     Mere     non-  ! 
payment  of  rent  does  not  extinguish  or  amount  to- 
a  relinquishment  of  the  right  of   occupancy.     Hem- 
Chandra  Chowdhari  v.  Chand  Akund,  I.    L.  R.  12 
Calc.  115,  explained.     Nilmonee  Dassy  v.  Sona- 
TUN  Doshayi      .         .  I,  L.  R.  15  Calc.  17 


9. 


Failure  to  pay  rent — Non- 


payment of  rent  for  long  period.  Where  a 
raiyat  with  a  right  of  occupancy  fails  to  pay  rent 
even  for  five  years,  he  does  not  necessarily  forfeit  his 
right,  unless  he  has  abandoned  his  land.  Brojen- 
DRo  Coomar  Roy  Chowdhry  v.  Bungo  Chtjnder 
MuNDtJL        .         .         .         .      12  C.  Ii.  R.  389 


10. 


Ejectment — A  ban- 


donment  of  holding — Beng.  Act  VIII  of  1869, 
ss.  6  and  22-  AVhen  a  tenant  having  a  right  of 
occupancy  abandons  his  holding  and  ceases  to  pay 
rent  for  five  years,  it  is  not  a  right  construction  of 
s.  22  of  Bengal  Act  VIII  of  1869  to  say  that  the- 
landlord  may  not  put  another  tenant  into  posses- 
sion without  the  formality  of  a  suit.  S.  6  of  Bengal 
Act  VIII  of  1869  expressly  limits  duration  of  occu- 
pancy right  by  the  words  "  so  long  as  he  pays  the 
rent  payable  on  account  of  the  same,"  and  distinct 
abandonment  and  cessation  to  pay  rent  disentitle 
the  tenant  from  enforcing  the  rights  which  he  may 
have  previously  enjoyed.  Golam  Ali  Mhndtjl 
V.  Golap    Soondery    Dossee 

I.  Ii.  R.  8  Calc.  612  :  10  C.  L.  R;  499 

11.  Land  submerged  for  long 

period.  Where  land  held  by  tenants  with  rights 
of  occupancy  was  completely  submerged  for  a 
number  of  years,  and  during  the  period  of  such-- 
submersion  no  rent  was  paid  by  the  tenants  : — Held, 
that  the  tenants  had,  by  non-payment  of  rent, 
during  the  period  of  submersion,  forfeited  their 
rights  of  occupancy.  Hemnath  Dtttt  v.  Ashgur 
Sindar     .         .         .         .  I.  L  R.  4  Calc.  894 


12. 


Dispossession — Beng.       Act 


VIII  of  1869,  s.  6 — Suit  for  possession  of  laiid. 
\Miere  a  raiyat  had  been  in  possession  of  land,, 
but  had  been  dispossessed,  and  for  some  years- 
previous  to  suit  had  failed  to  pay  rent : — Held,  that 
at  the  time  of  the  institution  of  a  suit  for  recovery 
of  possession  he  had  no  subsisting  title,  and  conse- 
quently his  suit  must  fail.  Hem  Chundra  Chow- 
dhari V.  Chand  Akund  .   I.  L.  R.  12  Calc.  115- 


13. 


Acquisition  of  raiyat's  hold- 


ing by  zamindar,  eflfect  of — Wrongful  eviction 
— Benami  purchase.  The  right  of  occupancy  is  a 
right  given  to  a  raiyat  continuing  only  so  long  as  the 
raiyat  pays  rent  for  the  land  he  holds,  and  though  it 
cannot  be  affected  by  a  wrongful  eviction,  still,  when 
the  zamindar  acquires  the  land  by  purchase  and 
takes  possession,  even  in  the  benami  name  of  a 
third  part}',  seeing  that  he  cannot  pay  rent  to  him- 
self, the  right  is  gone  and  cannot  subsequently 
be  revived.  Radha  Gobind  Koer  v.  Rakhal  Das 
Mukerjek     .         .         .      I.  L.  R.  12  Calc.  82 
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IQHT  OP  OCCUPANCY— confJ, 

LOSS  OR  FORFEITURE  OF  RIGHT— conW. 

14. Setting  tip  adverse  title — 

orfeiture  of  right  of  occupancy — Denial  of  title. 
uoere  :  Under  what  circumstances  may  a  person 
iTing  a  right  of  occupancy  forfeit  it  by  setting  up 
1  adverse  title  ?  Uxkopoorsa  Dossee  v.  Radha 
ioHUN  Pattro     .         .         .         .  19  W.  K.  95 


DIGEST  OF  CASEa 
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'  title   on   ienant^s   rights. 

ostUe  title  against  the  zamindar  by  a  tenant  under 
pottah  found  to  be  fraudulent,  amounts  to  a  dis- 
laimer  and  forfeiture  of  all  rights  of  occupancy  to 
hich  the  tenant  might  have  been  entitled  had  he 
jt  up  his  title  under  s.  6,  Act  X  of  1859.  Nadir 
!eg.    v.   Muddurram      .         2  W.  E.,  Act  X,  2 


15. 


Effect  of  denial 

The  setting  up   of  a 


16. 


Assertion  of    transferable 


ight — Ejectment — Transfer — Effect  of  asserting 
right  to  transfer  land,  by  a  raiyat  having  a  right 
f  occupancy  who  remains  in  possession.  A  raiyat 
aving  a  right  of  occupancy  is  not  liable  to  eject- 
lent  by  his  superior  landlord  merely  because  he  has 
sserted  a  transferable  right  in  the  land>«,  and  sold 
hat  right  to  a  stranger  without  giving  up  possession 
f  the  land.  Xarendra  Xarain  Boy  Choicdhry  v. 
'shan  Chandra  Sen,  13  B.  L.  B.  274,  and  Bam 
Thandra  Boy  Chowdhry  v.  Bholanath  Lushkhur, 
\2  W.  B.  200,  distinguished.  Dicarka  Nath  Mis- 
ter V.  Hurrish  Chundra,  I.  L.  B.  4  Calc.  925,  referred 

O.      SRISnTEEDHTTR    Bl.SWAS    V.     MXTBAIf    SiRDAR 

I.  L  R.  9  Calc.  648 


17. 


Surrender    to     landlord — 


?ottahdar  in  Madras  Presidency — Transfer  by  ten- 
tut.  The  tenancy  of  an  ordinary  pottahdar  in  the 
tfadras  Presidency,  when  properly  created,  entitles 
:he  tenant  to  the  right  of  occupancy  for  the  purpose 
)f  cultivation,  until  default  in  the  payment  of  the 
stipulated  rent  or  surrender  to  the  landlord  in  \vrit- 
ing  and  the  right  of  the  tenant  is  assignable  as  a 
nortgage  security.  A  verbal  surrender  by  the 
tenant  to  the  landlord  after  the  assignment  was 
known  to  the  landlord  cannot  be  relied  on  as  render- 
ing the  assignment  void.  Yexkataramaxier  v. 
AxA>-DA  Chetty  ...  5  Mad.  120 
18. Delay  in  applying  for  pot- 
tali  from  Government — Occupancy  raiyat  in 
Assam.  An  occupancy  raiyat  in  Assam  does  not 
forfeit  his  right  to  a  pottah  from  Government  by  not 
applying  for  it  so  soon  as  another  who  was  not  in 
pos.ses.sion  of  the  land.  Mora  Rabha  v.  Dhew 
Rabha 17  W.  E.  158 


19. 


Default  in  paying  assess- 


ment of  revenue — Bombay  Land  Bevenue  Act 
{Bom.  Act  V  of  1879),  ss.  81  and  153 — Payment 
of  assessment  by  another — Effect  of  order  of  Collec- 
tor transferring  la-nds  into  name  of  person  paying 
assessment.  An  order  made  by  a  Collector  removing 
A's  lands  from  his  khata  and  transferring  them  to 
JB's  khata,  on  the  ground  that  ..-1  had  allowed  the 
assessment  thereof  to  fall  into  arrears,  and  that  B 
had  paid  the  assessment,  does  not  by  itself  amount 
to  forfeiture  of  A's  interest  in  the  lands.  Bhatt  v. 
Hari     ....    I.  L  E.  20  Bom.  747 


EIGHT  OF  OCCUPANCY--«>n«. 

2.  LOSS  OR  FORFEITURE  OF  RIGHT— <roncW. 

20.  Khoti  tenure — Mortgage     by 

registered  occupant — Sale  in  execution  of  decree  on 
mortgage — Suit  for  possession  by  assignee  of  pur- 
chaser at  such  sale — Bombay  Land  Bevenue  Act, 
ss.  86,  153.  One  B,  the  registered  occupant  of 
certain  lands  situate  in  a  khoti  village,  mortgaged 
the  lands  to  one  V,  who  got  a  decree  on  the  mort- 
gage. In  execution  of  the  decree,  the  lands  were 
sold  to  P,  who  assigned  them  to  the  plaintiff.  In 
January  1878  the  defendant,  as  khot,  took  posses- 
sion of  the  land,  alleging  that  B  haA  no  right  to 
mortgage  ;  that  he  had  left  the  village  and  forefeited 
his  occupancy  ;  that  he  (the  defendant)  had  there- 
upon rightfully  taken  possession  of  the  land  in  1878, 
and  that  the  occupancy  had  been  declared  forfeited 
by  the  revenue  authorities  in  August  1887,  under  ss. 
86  and  153  of  the  Bombav  Land  Revenue  Code 
(Bombay  Act  V  of  1879)'.  In  1888  the  plaintiff 
brought  this  suit  to  recover  the  lands.  The  lower 
Court  held  that  the  defendant  by  accepting  rent 
from  the  mortgagee  was  proved  to  have  "  consented 
to  the  mortgage  and  its  necessan,'  consequences.  "^ 
On  appeal  to  the  High  Court : — Held,  reversing  the 
decree  of  lower  Court,  that  the  plaintiff  on  the 
strength  of  his  purchase  from  P  in  1887,  had  no 
right  to  eject  the  defendant.  Ptrushottam  Vajiait 
Soman  v.  Kashidas  Jeychaxdshet 

I.  L.  E.  17  Bom.  677 


3.  TRANSFER  OF  RIGHT. 

Nature  of  right  as  to  trans- 


ferability— Conser\t  of  zamiitdar  to  transfer.  A 
right  of  occupancy  is  not  transferable  irrespective  of 
the  consent  or  otherwise  of  the  zamindar.  Bm 
SnsGH  r.  MuRAT  SrNGH  .  13  B.  L.  R  2  84  note 

s.c.  Bootee  Sixgh  i-.  MooRrT  Sixgh 

20  W.  E.  478 

Eight  of  transferee  against 


zamindar — Consent  of  zamindar.  A  transfer  of 
a  mere  right  of  occupancy  gives  no  title  to  the  trans- 
feree against  the  zamindar.  DrRGA  Suxdari  r. 
BREfDABrx  CarxDRA  Sircar  Chowdry 

2  B.  L.  E.  Ap.  37  :  11  W.  E.  162 

3.  Power    of   transfer — Consent 

of  landlord— Act  X  of  1859,  s.  6— Transferable, 
tenure.  A  tenure  not  originally  transferable  with- 
out the  consent  of  the  landlord  docs  not  bt come 
so  merely  because  the  tenant  has  obtained  a  right  of 
occupancy  under  s.  6,  Act  X  of  1859.  Quoere  :  Per 
Peacock,  C.J. — Whether  a  right  of  occupancy 
gained  under  s.  6,  Act  X  of  1859,  is  necessarily 
heritable.  Ajoodhia  Persad  v.  Emambaxdi 
Begum  .  .  .  B.  L.  E.  Sup  VoL  725 
2  Ind.  Jur.  W.  S.  192  :  7  W.  E.  528 

4. Bight  of  zamin- 
dar as  agaitist  transferee — Mesrie  profit.s.  A  right 
of  occupancy  which  is  not  transferable  Ls  merely 
a  right  on  the  part  of  the  person  entitled*  to  it  to 
occupy  and  till  the  soil,  either  by  himself  or  by  per- 
sons dependent  on  or  subordinate  to  him,  e,g.,   hi* 
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"HiaHT  OF  OCCTJFANCY—contd. 

3.  TRANSFER  OF  RIGHT— <;owW. 
:  servants,  lessees,  or  licensees.  Therefore,  where  a 
non-transferable  right  of  occupancy  was  transferred, 
and  the  transferee  was  in  actual  possession  of  the 
soil,  tilling  and  using  it  for  his  own  benefit.  Held, 
that  the  zamindar  had  a  right  of  suit  against  the 
transferee  to  recover  possession  of  the  land.  He  was 
also  entitled  to  recover  as  damages  so  much  of  the 
ramindar's  rents  and  profits  as  the  defendant  had, 
while  in  possession,  been  the  means  of  preventing 
the  zamindar  from  receiving  Sohodwa  v.  Smith 
12  B.  L.  R.  82  :  20  W.  R.  139 

5. 


Bight  of  heir  of 

person  with  right  of  occupancy.  The  heir  of  a  person 
with  a  restricted  right  of  occupancy,  though  not 
•competent  to  transfer  that  right  out  and  out  by 
sale,  may  make  for  sale  such  arrangements  as  he 
thinks  fit  for  the  cultivation  and  management  of 
the  tenure.  Mohanund  Baxerjee  v.  Shushee 
^Shekhtjr  Chatterjee      .         .      20  W.  R.  132 


6. 


Beng.  Act  VIII 


of  1869,  s.  6,  occupancy  right  under — Sale  in  execu- 
tion of  decree— Gift.  The  right  of  occupancy 
acquired  by  a  cultivating  raiyat  under  s.  6  of  Bengal 
Act  VIII  of  1809  cannot  be  transferred  either  by  a 
voluntary  sale  or  gift,  or  by  a  sale  in  execution  of  a 
decree.  Dwarka  Nath  Misser  v.  Hitrrish  Chun- 
■DER       .     I.  L.  R.  4  Calc.  925  :  4  C.  L.  R.  130 

Right      of     transferee — Pur- 


•chaser  at  sale  in  execution  of  decree.  The  sale  of  a 
jote  in  execTition  of  a  decree  against  the  jotedar  does 
not  prove  it  to  be  transferable,  nor  does  the  purcha- 
ser acquire  a  right  of  occupancy  by  his  purchase 
where  the  right  is  not  dependent  on  custom,  but  is  a 
mere  creature  of  the  rent  law.  Kripa  Nath 
Chakee  v.  Dyai,  Chand  Pai,     .    22  W.  R.  169 

8.  Customary  right  of  trans- 
fer— Tenure  of  Ichodkast  raiyat.  There  is  nothing 
unreasonable  in  the  custom  by  which  the  tenure  of  a 
khodkast  raiyat,  who  has  built  a  pucca  house  on  his 
land,  and  has  acquired  a  right  of  occupancy  under 
K.  6,  Act  X  of  1859,  is  transferable.  Ghunder 
CooMAR  Roy  v.  Kad]ermonee  Dossee 

7  W.  R.  247 

9.  Custom    or  usage,    nature 

of  evidence  to  prove — Bengal  Tenancy  Act 
(VIII  of  1SS.5),  s.  183,  III.  [1).  In  suits  by  a  land- 
lord for  ejectment  of  purchasers  from  raiyats 
.having  only  a  right  of  occupancy  on  the  ground  that 
the  holdings  of  such  raiyats  were  not  transferable 
■without  the  landlord's  consent,  the  defendants 
pleaded  custom  or  usage  in  support  of  the  transfers. 
Questions  arose  as  to  the  character  of  the  usage 
required  to  be  proved  in  such  cases  and  the  nature 
of  the  evidence  required  to  prove  the  usage.  In 
second  appeal  the  High  Court  (i)  upon  a  review 
of  the  previous  law  on  the  subject,  held,  that,  how- 
ever, the  law  may  have  been  previously  declared,  as 
it  is  now  expressed  in  the  Bengal  Tenancy  Act, 
s.  183,  111.  1,  a  transfer  in  accordance  with  usage 
is  valid  even  without  the  consent  of  the  landlord, 
(ii)  After  applying  the  principles  laid  down  by   the 


RIGHT  OF  OCCUPANCY— con«. 

3.  TRANSFER  OF  niGWY—contd. 
Privy  Council  as  regards  evidence  of  mercantil 
usages  in  the  case  of  Juggomohun  Ghose  v.  Manic, 
Chand,  7  Moo.  I.  A.  263  -.—Held,  that  it  woul 
be  necessary  in  these  cases  either  to  prove  the  ex 
istence  of  the  usage  on  the  landlord's  estate  o 
that  it  is  so  prevalent  in  the  neighbourhood  that  i 
can  reasonably  be  presumed  to  exist  on  that  estate 
The  finding  of  the  lower  Appellate  Court  on  thi 
existence  of  the  usage  being  founded  on  irrelevan 
matters,  the  case  was  remanded  for  re-trial.  Palak 
DHARi  Rai  V.  Manners  .  I.  L.  R.  23  Calc.  17£ 


10. 


—  Custom    or     usage — 


Tenancy  Act  (VIII  of  1885),  ss.  183  and  178 
sub-s.  (3),  cl.  (d) — Local  usage — Evidence  to  prov 
usage— Evidence  Act  (I  of  1872),  ss.  42  and  48~ 
Judgment  as  to  transferability  of  tenures  in  adjoin 
ing  villages.  In  a  suit  by  the  landlords  to  avoid  thi 
sale  of  an  occupancy  holding  in  their  mouzah  anc 
eject  the  purchaser  thereof,  one  of  the  questions  wa 
as  to  the  existence  of  a  custom  or  usage  under  whicl 
the  raiyat  was  entitled  to  sell  such  a  holding.  Held 
with  reference  to  the  expressions  "  custom  or  usage' 
in  s.  183  and  "  local  usage  "  in  cl.  (d),  sub-s.  (3 
of  s.  178  of  the  Bengal  Tenancy  Act  (VIII  of  1885) 
that  (i)  The  word  "  usage  "  would  include  Avhat  th( 
people  are  now  or  recently  in  the  habit  of  doing  in 
a  particular  place,  (ii)  In  deciding  on  the  evidenc( 
of  such  a  custom  or  usage,  regard  should  be  had  t( 
s.  48  of  the  Indian  Evidence  Act  (I  of  1872).  (iii)  h 
judgment  of  the  High, Court  as  to  the  transfer- 
ability of  similar  tenures  in  an  adjoining  village 
of  the  same  ijergunnah  is  admissible  as  evidence 
of  such  usage  under  s.  42  of  the  Evidence  Act. 
Dalglish  v.  Guzuffer  Hassain 

I.  L.  R.  23  Calc  42-3 
In  the  same  case  after  remand  it  was  held  that 
to  estabhsh  that  occupancy  holdings  are  transfer- 
able in  accordance  with  local  usage,  it  is  necessary 
to  adduce  evidence  of  purchases  or  transfer  by 
persons  other  than  the  landlords  made  with  the 
knowledge  but  without  the  consent  of  the  latter 
and  to  which  no  objection  was  made  by  the  latter. 
The  words  "  custom  "  and  "  usage  "  are  not 
synonymous  terms,  and  the  same  kind  of  evidence 
as  would  be  required  to  prove  a  custom  is  not  neces- 
sary when  the  existence  of  a  local  usage  is  in 
question.  A  long  period  of  time  must  elapse, 
before  a  custom  in  respect  of  the  transferability 
of  occupancy  holdings  can  grow  up  :  but  this  is 
not  the  case  with  regard  to  the  growth  of  usage 
in  respect  of  the  matter.  The  usage  "  to  which 
ss.  178  and  183  refer  is  not  restricted  to  a 
usage  existing  at  the  time  of  the  passing  of  the 
Act,  but  it  includes  usage  which  may  hiive 
subsequently  grown  up.  Dai.gliesh  v.  Gozaffkr 
Hossein      .         .         .         .  3  C.  W.  N.  21 


11. 


Trar^ferabilily 


of  right — Bengal  Tenancy  Act  (VIII  of  1885), 
ss.  65  and  73.  In  the  absence  of  custom  or  local 
usage  to  the  contrary,  a  raiyati  holding  in  which  the 
raiyat  has  only  a  right  of  occupancy  is  not  saleable 
at  the  instance  of  the  occupancy  raiyat  or  any   ere- 
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IGHT  OF  OCCUPANCY— conW. 

3.  TRANSFER  OF  RIGHT— con</f. 
itor   of  his  other  than  his  landlord  seeking,  to 
Main  satisfaction  of  his  decree  for  arrears  of  rent. 

HIBAM  AU  ShATK  ShIKDAR  f.     GoPIKA^TH     ShAHA 

I.  li.  B.  24  Calc.  355 
1  C.  W.  N.  396 


12. 


Bengal  Tenancy 


d  (VIII  of  18S5),  ss.  178,  183— Evidence  Act  (/ 
F  1872),  8.  48 — Admissibility  of  opinion  as  to 
ristence  of  custom  or  usage.  In  this  suit  the 
laintiffs  by  virtue  of  patni  settlements  sought  to 
btain  khas  possession  of  certain  jote  lands  which 
nrported  to  have  been  conveyed  by  the  jotedars, 
lie   first    set    of  defendants,  to  the  second  set  of 

ifendants,  although  there  was  no  custom  or  usage 
1  the  village  recognizing  the  transferability  of  occn- 

,ncy  rights.  Held,  that  in  order  to  establish  usage 
nde'r  ss.  178,  183  of  the  Bengal  Tenancy  Act,  it  was 
ot  necessary  to  require  proof  of  its  existence  for 
ny  length  of  time.  Held,  also,  that  the  statement 
Bade  by  persons  who  were  in  a  position  to  know 
if  the  existence  of  a  custom  or  usage  in  their 
ocahty^were  admissible  under  s.  48  of  the  Evidence 

ct.    Dalglish    v.    Guzuffer  .Hossain,   I.    L.   B.   23 

'ale.  42  7 y  followed.  Sabiattllah  Sarkab  v. 
?BA>  Nath   Na>-di  I.  K  B.  26  Calc.  184 


13. 


Sale  of  an  occu- 


pancy holding  not  transferase  by  custom  in  execu- 
\wn  of  a  decree  for  arrears  of  rent  obtained  by  some 
if  several  co-sharers  landlords — Effect  of  such  a 
nle — Bengal  Tenancy  Act  (VIII  of  1885),  ss.  65 
ind  168.  A  decree  for  rent  obtained  by  some  of 
»rtain  co-sharer  landlords  and  not  by  the  whole 
body  of  them,  is  not  a  decree  under  the  Bengal 
Tenancy  Act.  Prem  Chand  Nuskar  v.  Mokshoda 
Deli,  I  L.  B.  li  Calc.  iOl,  and  Jvgobundhu  Pat- 
tuck  v.  Jadu  Ghose  Alkushi,  I.  L.  B.  15  Calc.  47, 
referred  to.  An  occupancy  holding  which  is  not 
tiransferable  by  custom,  as  also  the  interest  of  the 
judgment-debtor  in  the  said  holding,  are  not  sale- 
able in  execution  of  such  a  decree.  Biram  AU 
Shaik  Shikdar  v.  Gopi  Kanth  Shaha,  I.  L.  B.  24 
Calc.  355,  referred  to.  Dubga  Charax  Maxdal 
V.  Kali  Pbasasxa  Sarkab 

I.  L.  R.  26  Calc.  727 
3  C.  W.  N.  586 

14.  Sale  of  oecupancy-holdirg 


BIGHT  OP  OCCUPANCY— eoni<f. 

3.  TRANSFER  OF  RIGHT— <on^. 
the  Bengal  Tenancy  Act  When  therefore  an« 
occupancy-holding,  not  transferable  by  custom  or- 
local  usage,  is  sold  in  execution  of  a  decree- 
obtained  by  one  of  several  joint  landlords  for  the 
share  of  the  rent  separately  due  to  him,  the- 
purchaser  acquires  nothing  by  his  purchase,  the- 
judgment-debtor  having  no  saleable  interest  in 
the  hokUng.  Beni  iladhab  Boy  v.  Jaod  AU  Sircar, 
I.  L.  B.  17  Calc.  390,  followed.  Jawadul  Huq 
V.  Bam  Das  Saha,  I.  L.  B.  24  Calc.  143,  dis- 
tinguished. Bhiram  AU  Shaik  Shikdar  v.  Gopi' 
Kanth  Shaha,  I.  L.  B.  2i  Calc.  355.  and  Han 
Charan  Base  v.  Bunjit  Singh,  I.  L.  B.  25  Calc. 
917  note,  referred  to.  Sadagab  Sibcab  r.  Kbishxa 
Chas-dba  Xath      .         .     I.  li.  R.  56  Calc  937 

3  C.  W.  N.  742 


Non-transferable  occupancy 


in  execution  of  decree  for  rent  by  one  of 
several  joint  landlords — Bengal  Tenancy  Act 
(VIII  of  18'^5),  ss.  22,  65,  73,  1S8— Arrears  of 
rent  of  separate  share — Execution  of  decree  for 
rent — Join*  landlords — Transferability  of  occupancy 
holding— Bengal  Act  VIII  of  18-9,  ss.  59-64— 
Landlord  and  Tenant — Want  of  saleable  interest  in 
judgment-debtor — Bights  of  purchaser.  The  Bengal 
Tenancy  Act  does  not  contemplate  or  provide  for 
tile  sale  of  a  holding  at  the  instance  of  one  only 
of  several  joint  landlords  who  has  obtained  a  decree 
lor  the  share  of  the  rent  separately  due  to  him  ; 
Boch  a  sale  must  be  under  the  provisions  of  the 
Civil  Procedure  Code,  and,  would  not  carry  with  it 
tiie   special   incidents    attaching  to   a   sale   under 


15. 

holding,  whether  saleable  at  the  instance 
of  one  of  several  joint  landlords — Bengal' 
Tenancy  Act  (VIII  of  1SS5),  ss.  6-5,  IS^.  A 
fractional  shareholder  selling  a  non- transferable 
occupancy-holding  in  execution  of  a  decree  which 
he  obtained  for  his  share  of  the  rent  is  in  no  better 
position  than  an  outsider  selling  the  holding  in 
execution  of  a  money-decree.  The  "decree"  re- 
ferred to  in  s.  65  of  the  Bengal  Tenancy  Act  is  a 
decree  obtained  by  all  the  landlords  or  at  all  events 
a  decree  obtained  by  some  of  the  landlords  for  the 
entire  rent  in  the  presence  of  aU.  Jabif  v.  Ram 
KiTMAB  De     .         .         .         .        3  C.  W.  N.  74 


16. 


Non-transferable       occu- 


pancy holding,  whether  saleable — Decree  for 
arrears  of  rent  by  fractional  co-sharer.  An  occu- 
pancy-holding which  is  not  transferable  by  custom 
or  usage  cannot  be  sold  in  execution  of  a  decree  for 
arrears  of  rent  obtained  by  a  fractional  co-sharer. 
Bhiram  AU  Shaik  Shikdar  v.  Gopi  Kanth  Shaha, 
I.  L.  B.  24  Calc.  355  ;  Durgn  Charan  Mundal  v. 
Kali  Prasanna  Sircar,  I.  L.  B.  26  Calc.  727  ;  and 
Majed  Hossein  v.  Baghubar  Chowdhry,  I.  L.  B.  27  *t 
Calc.  187,  relied  on,  Sita  Nath  Chatter.tee  v. 
Atmaeam  Kak        .         .         .     4  C.  W.  N.  571 

17. Transfer  to  mokurari  ten- 
ant— Dispossession  by  landlord — Trespass.  A 
raiyat  having  a  right  of  occupancy  can  create  a> 
mokurari  lease,  but  the  terms  of  a  lease  granted 
by  him  to  a  third  party  can  only  be  binding  as 
between  them  both.  If  the  landlord  dispossesses  the 
sub-lessee  without  the  sanction  of  law.  he  is  guilty 
of  trespass.    Dumbee  Shaikh  v.  Bispessub  Lal 

13  W.  E.  291 


18. 


Proof    of  transferability — 


— Custom — Special  stipulation.  In  order  to  make  a 
right  of  occupancy  transferable,  it  must  be  shown 
that  it  is  so  transferable  according  to  the  custom  of 
that  part  of  the  country  in  which  the  tenure  is 
situated.  Where  no  mention  is  made  in  a  dowl  of 
any  right  to  transfer,  the  existence  of  the  power 
to  transfer  cannot  be  presumed.  Uxsopoobsa. 
Dos-siA  i;.  OoMACHrBK  Doss  ,     18  W.  B.  55- 


(     10947     ) 


DIGEST  OF  CASES. 


(     10948     ) 


laiGHT  OF  OCCUPANCY— conW. 

3.  TRANSFER  OF  RIGHT— contd. 

19. Suit  by  transferee 

againrst  zemindar  for  registration  of  name.  The  pur- 
chaser of  a  right  of  occupancy  in  certain  land,  suing 
a  zamindar  who  has  refused  to  register  his  name  in 
the  zamindari  sherista  for  the  amount  of  land  claim- 
ed and  at  a  specified  rent,  is  bound  to  show  that 
the  tenure  was  one  which  could  be  transferred,  and 
that  the  sale  did  not  involve  any  redistribution  of 
the  rent.  Shunktjrputtee  Thakoorain  v.  Saif- 
ooLLAH  Khan  .  .         .         .     18  W.  R.  507 

20. Obligation  of  zamindar  to 

register  a  transfer — Act  X  of  1859,  s.  27.  A 
right  of  occupancy  is  a  transferable  tenure,  but 
the  zamindar  was  not  bound  to  register  the  transfer 
under  s.  27,  Act  X  of  1869.  Taramokee  Dossee  v. 
Birrjsssub  Mozoomdar     .         .         .1  W.  R.  86 


21. 


rinding    as    to  transfer- 


ability— Right  of  tenant  with  right  of  occupancy 
to  transfer.  Although  it  is  the  general  rule  in  the 
N.-W.  P.  that  a  tenant's  holding  is  not  transferable 
without  the  zamindar' s  consent,  yet  the  exceptions 
are  so  far  from  rare  that  it  is  necessary  in  each  case 
to  come  to  a  distinct  finding  on  this  point,  and 
decree  accordingly.  Hadayet  Ally  v.  Lall  Sing 
1  IT.  W.  Pt.  II,  p.  38  :  Ed.  1873,  96 

22. ~  Transfer  by  raiyat  holding 

land  for  agricultural  purposes — Transfer  for 
conversion  to  other  purposes.  Raiyats  having  a 
right  of  occupancy  for  agricultural  purposes  may 
by  custom  have  the  right  to  transfer  it  to  any  per- 
son to  hold  for  the  same  purpose,  but  that  does  not 
necessarily  imply  that  the  transferee  may  convert 
the  land  into  a  dwelling-house  and  appurtenances. 

JUGUT       CHtJNDER       RoY       ChOWDHRY       V.      ESHAN 

Chtjnder  Banerjee  .         .     24  W.  B.  220 

23.  -  Effect  of  transfer— Sub-let- 

ting— Eight  of  ejectment — Sub-tenant.  A  tenant 
having  a  right  of  occupancy  does  not  determine  it 
^  by  sub-letting  the  land ;  therefore,  whether  the 
lessees  are  ejected  by  the  zamindar,  they  are  entit- 
led to  recover  possession  under  the  terms  of  their 
leases.     Jamir  Gazi  v.  Goneye  Mundtjl 

13  B.  L.  R.  278  note  :  12  W.  R.  110 


24. 


Right   of  zamin- 


dar against  transferee.  If  a  raiyat  having  a  right 
of  occupancy  transfer  his  right  to  another,  his  right 
is  not  thereby  forfeited,  and  the  zamindar  has  no 
right  to  eject  the  transferee.  Gorachand  Mtjs- 
TAPi  V.  Mad  an  Mohan  Sikdar 

13  B.  Ii.  R.  279  note 


B.C.    Gorachand 

SHAD   MoOSTAFEE 


MOOSTAFEE 


DWARKANATH  MiSBEE  V. 


25. 


BURODA    PeR- 

11  W.  R.  194 

Kanaye  Sirdar 

16  W.  R.  Ill 

Sub-letting  tenure 


— Right  of  sub-lessee.  A  right  of  occupancy  under 
s.  6,  Act  X  of  1859,  may  be  acquired  by  a  tenant 
of  land  sub-let  by  a  raiyat,  but  not  unless  the  raiyat 
sub-letting  has  himself  a  right  of  occupancy.  The 
:acquiring  the  right  was  confined  to  the  special  cases 


RIGHT  OF  OCCTJFANCY—contd. 

3.  TRANSFER  OF  B,IGB.T~contd. 

in  Act  X  of  1859.  Where  that  Act  was  held  nc 
to  apply,  there  was  no  equitable  principle  on  whic 
a  per.son  occupying  under  a  grant  for  no  specific 
period  could  acquire  a  right  of  occupancy.  Raj 
dhan  Khan  v.  Haradhan  Paramanick 

9  B.  Ii.  R.  107  note  :  12  W.  R.  40 


26. 


Sub-letting — A 


X  of  1859,  s.  6.  A  sued  for  a  declaration  ( 
right  of  occupancy  founded  on  a  pottah  and  Ion 
possession,  and  alleged  that  he  had  under-let  t 
raiyats  the  land  devised  by  the  pottah,  but  tha 
B  had  obtained  a  decree  against  them  for  ren 
The  lower  Court  on  appeal  held  that  A  ha 
determined  his  tenancy  by  quitting  the  lane 
Held,  that  A  did  not  by  sub-letting,  transfer  tt 
right  of  occupancy.  Decree  reversed,  and  cas 
remanded  for  trial  on  the  merits.  Haban  CntrNDE 
Pal  v.  Mukta  Sundabi  Chowdheain 

1  B.  L.  R.  A.  C.  81 :  10  W.  R.  Ill 


27. 


Relinquishment  of  tenanc 


—N.-W.  P.  Rent  Act  {XVIII  of  1873),  s.  9- 
Transfer.  Per  Tyrrell,  J. — A  reHnquishment  b 
an  occupancy  tenant  of  his  holding  is  not  a  "  tram 
f er  ' '  within  the  meaning  of  s.  9  of  the  Rent  Ac 
Lalji  v.  Nuban         .         .       I.  L.  R.  5  All.  10^ 

28. Mortgage— ^c<  XII  of    1881 


s.  9 — Landholder  and  Tenant — Usufructuary  mor 
gage  by  occupancy  tenant — ''Transfer."  A  mor1 
gage  with  possession  by  an  occupancy  tenant  c 
his  cultivatory  holding  is  a  "  transfer  ' '  within  th 
prohibition  of  s.  9  of  the  N.-W.  P.  Rent  Act,  188] 
Ganga  Din  v.  Dhitbandhab  Singh 

I.  L.  R.  5  All.  49 


29. 


Act  XII  of  188 


(N.-W.  P.  Rent  Act),  s.  9 — Landlord  and  Tenant- 
Right  of  occupancy — Meaning  of  "  transfer. ' '  Hek 
by  the  Full  Bench  (Mahmood,  J.,  dissenting),  tha 
an  hypothecation  by  an  occupancy  tenant  of  h 
right  of  occupancy  was  not  a  '  *  transfer  ' '  withi 
the  meaning  of  s.  9  of  the  N.-W.  P.  Rent  Ac 
1873.  GopAL  Pandey  v.  Paesotam  Das.  Badi 
Nath  v.  Pabbat     .         .  I.  L.  R.  5  All.  12 


30. 


Sale    in    execution  of  de 


cree — Act  X  VIII  of  1873,  s.  9 — Restriction  on  sal 
Held  (by  a  majority  of  the  Full  Bench),  that  th 
right  of  an  occupancy  tenant  is  transferable  b 
sale  in  execution  of  decree,  but  only  as  betwee 
persons  who  have  become  by  inheritance  co-sharei 
in  such  right.  Per  Stuart,  C.  J. — That  such  righ 
is  transferable  by  sale  in  execution  of  decree  wit 
out  any  restriction.  Ablakh  Rai  v.  Uldit  Nabai 
Bai  ....       I.  L.  R.  1  All.  53: 


31. 


Act  XVIII     t 


1873,  s.  9.  S.  9  of  Act  XVIII  of  1873  does  not  pr€ 
vent  a  landholder  from  causing  the  sale,  in  execu 
tion  of  his  own  decree,  of  the  occupancy  right  of  hi 
own  judgment-debtor  in  land  belonging  to  himsel 
Albakh  Rai  v.  Udit  Narain  Rai,  I.  L.  R.  1  All.  35i 
distinguished.  Umbao  Begttm  v.  Land  Mobtgaq: 
Bank  of  India      .         .        I.  L.  R.  1  All.  54' 
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3.  TRANSFER  OF  RlGWT—contd. 
AflBrmed  by  the  Full  Bench  {SpA>-KrE,  J.,  dissent- 
ing).   Umrao  Begam  v.  Lajtd  Mortgage  Bank  of 
IxDiA      .         .         .  .      I.  L  R.  2  AIL  451 

32. Bights  of  tenants  at  a  fixed 

rate— .4f<  XVIII  of  1S73,  s.  9— Ex-proprietary 
tenant — Occupancy  tenant — Inheritance  to  rigJitu  of 
occupancy.  Held,  that  the  proviso  to  the  last 
clause  of  s.  9  of  Act  XVIII  of  1873  refers  only  to  the 
holdings  of  ex-proprietary  tenants  and  occupancy 
tenants,  and  not  to  tenants  at  fixed  rates.  Bhag- 
WANTi  V.  RuDR  Max  Tewari  I.  Ij.  R.  2  AIL  145 

33.  Transfer  of  portion  of  ten- 
ure— Zamindar,  right  of — Ejectment.  The  exist- 
ence of  a  custom  in  a  particular  district  by  which 
rights  of  occupancy  in  such  district  are  transferable 
will  not  justify  the  holder  of  such  a  right  of  occu- 
pancy in  sub-dividing  his  tenure,  and  transferring 
different  parts  of  it  to  different  persons  ;  and  in 
•case  of  such  transfer  the  zamindar  is  entitled  to 
treat  the  transferees  as  trespassers  and  eject  them. 

TlKTHANUND  ThAKOOR  V.  MUTTY  LaLL  illSSER 

I.  L.  B.  3  Caic,  474 


34. 


Transfer  of  a    portion  of 


■occupancy  holding — Bengal  Tenancy  Act  ( VIII 
■of  1885),  8.  SS — Custom — Ejectment — Possession. 
The  transfer  of  a  portion  of  an  occupancy  holding  is 
■contrary  to  the  spirit,  if  not  the  letter,  of  s.  88  of 
the  Bengal  Tenancy  Act  VIII  of  1885,  and  the 
existence  of  a  custom  in  a  particular  place  by 
which  such  a  holding  is  transferable  is  immaterial 
and  gives  no  right  to  the  transferee  as  against 
the  landlord.  Kuldip  Singh  v.  Gillaxders, 
Arbcthxot  &  Co.       .         I.  li.  R.  26  Calc.  615 

4  C.  W.  N.  738 

See  Chaxdra  Mohax  Mookhopadhaya  v.  Bir- 
lESswAR  Chatterjee     .         .        1  C.  W.  N.  158 

Dttrga  Prosad  Sex  v.  Dotjla  Gazee 

1  C.  W.  N.  160 

Kabil  Sirdar  v.  Chcxdra  Nath  Xag  Chow- 
BHRY     .  .  I.  Ii.  R.  20  Calc.  590 

Gozaffer  Hosseix  v.  Babosh 

1  C.  W.  M-.  162 

«nd  Kallt  Nath  Chakravarti  v.  Upexdra 
Chaxdra  Chowdhry 

I.  Ii.  R.  24  Calc.  212  :  1  C.  W.  N.  163 

35. —  Transfer  of  proprietary- 
rights — Possession  by  conditional  mortgagees — 
Sir  land— Act  XVIII  of  1S73— Purchase  of  pro- 
prietary rights  by  mortgagees.  The  possession  of 
sir  land  by  conditional  mortgagees  must  be  treated 
as  the  possession  of  the  mortgagors.  Held,  accord- 
ingly, that,  where  the  mortgagees  of  certain  proprie- 
tary rights  in  a  mehal,  being  in  possession  of  such 
rights,  purchased  the  same  at  an  auction-sale,  the 
■sir  land  included  in  the  proprietary  rights  was  held 
by  the  mortgagors  at  the  time  of  the  auction -sale 
trithin  the  meaning  of  s.  7  of  Act  XVIII  of  1873, 
«nd  that,  after  the  sale  in  virtue  of  the  provision 
«f  that  section,  they  became  entitled  to  a  right  of 
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occupancy  in  the  sir  land.  Dakkal  Ram  r.  Wazir 
Ali  .         .         .        I.  Ii.  R.  1  All.  448 

36. Mortgage — Ez- 

proprietary  tenant— Act  XVI 1 1  of  1873,  s.  7 — Trans- 
fer of  rights.  Where  a  person  mortgaged  his  pro- 
prietary rights  in  a  mehal,  which  rights  consisted  of 
certain  lands  occupied  by  him  covenanting  to  give 
the  mortgagee  possession  for  the  purpose  of  culti- 
vation and  the  payment  of  Government  revenue, 
and  being  at  liberty  to  redeem  the  lands  at  any 
time  at  the  end  of  the  month  of  Jaith,  stich  person 
could  not  resist  a  claim  on  the  part  of  the  mort- 
gagee for  possession  of  the  lands  on  the  ground  that 
he  had  a  right  of  occupancy  in  the  lands  under 
s.  7  of  Act  XVIII  of  1873,  such  section  not  being 
applicable  and  contemplating  something  more  than 
a  mere  temporary  transfer  of  proprietary  rights. 
Bhagwax  Sixgx  t;.  Murli  Sixgh 

I.  L.  R.  1  AIL  459 

37. Ad    XVIII    of 

1873,  SS.  7,  9 — Ex-proprietary  tenant.  The  right 
of  occupancy  which  a  person  losing  or  parting  with 
the  proprietary  rights  in  a  mehal  acquires,  ^der 
s.  7  of  Act  XVIII  of  1S73,  in  the  land  held  by  him 
as  sir  in  such  mehal  at  the  date  of  such  loss  or  part- 
ing is  a  saleable  int<;rest.  Held,  where  such  «  ri^ht 
was  sold  by  private  sale,  that  it  was  transferable,  s.  9 
of  Act  XVIII  of  1873,  notwithstanding.  Umrao 
Begam  v.  Land  Mortgage  Bank  of  India,  I.  L.  B.  2 
All.  451,  followed.  A  deed  executed  by  a  village 
proprietor  purporting  to  transfer  his  share  in  the 
village  including  his  sir  land  and  ex-proprietary 
right  divests  such  proprietor  of  the  ex-proprietary 
right  conferied  by  s.  7  of  Act  XVIII  of  1873.  Mar- 
KuxDi  Dial  v.  Ram  Barax  Rai 

I.  L.  R.  2  AIL  735 


38. 


Transfer  of  raiyat's  inter- 


est— Abatidonment — Forfe'ture — B?ng.  Act  VIII 
of  1S69,  ■">.  ^.  A  mokurari  mirasi  pattah  was  granted 
in  1838  to  A,  who  was  found  to  have  held  there- 
under as  a  raiyat  till  1859,  when  his  right,  title, 
and  interest  were  sold  in  execution  of  a  decree  and 
purchased  by  B,  and  the  latter  was  accepted  as 
tenant  by,  and  paid  rent  to,  the  zamindar  for  near- 
ly twelve  years.  The  zamindari,  being  sold  in  1871 
for  arrears  of  Government  revenue  was  purchased 
by  the  plaintiff,  who  gave  B  notice  to  quit,  and  on 
his  refusal  brought  the  present  suit  to  eject  him. 
Held,  that  the  right  of  occupancy  which  A  had  ac- 
quired under  s.  6  of  Bengal  Act  Ylil  of  1869  at  the 
time  of  the  sale  to  B    was  not  transferable.     Na- 

REXDRA     NaRAYAX     ROY       ChOWDHRY       l'.      ISHAX 

Chuxdra  Sex 

13  B.  Ii.  E.  F.  B.  274  :  22  W.  B.  22 

See  WiLSOX  v.  Radha  Dulari  Gope 

2  C.  W.  N.  63 


39. 


Abandonment — 


Status  of  purchaser  as  regards  zamindar.  A  tenant 
having  a  right  of  occupancy  cannot  create  an  in- 
termediate tenure  between  himself  and  the  zamin- 
dar.    If  a  raiyat  not  having  a   transferable  tenure 
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quits  possession,  makes  over  his  interests,  and 
gives  over  the  land  to  a  third  person,  he  may  be 
treated  as  having  abandoned  all  rights  formerly 
possessed  by  him  in  the  land.  When  a  purchaser 
takes  possession  of  a  non-transferable  tenure,  and 
interposes  himself  between  the  zamindar  and  the 
rai3"ats  on  the  land,  he  thereby  commits  a  wrong, 
and  the  zamindar  may  sue  to  declare  that  no  in- 
terest is  vested  in  such  purchaser  or  to  restr^iin  him 
from  interfering  with  the  collection  of  rent.     Hu- 

KEEHUK  MOOKEEJEE   V.    JODOONATH   GhOSE 

7  W.  R.  114 

40. Recognition    of 


transfer  by  zamindar.  The  conduct  and  acts  of  a 
zamindar  may  be  such  as  to  take  a  case  out  of  the 
purview  of  the  Full  Bench  decision  in  Narendra 
Narayan  Roy  v.  Ishan  Chundra  Sen,  13  B.  L.  R. 
274  :  22  W.  R.  22,  which  declares  that  the  right 
of  occupancy  is  not  transferaVjle,  e.g.,  where  a  za- 
mindar has  clearly  recognised  a  transfer  and  done 
everything  in  his  power  in  accepting  the  transferee 
as  his  tenant.  Ameen  Buksh  v.  Bhyeo  Mundttl 
•  22  W.  R.  493 

41. N.-W.    P.    Rent 


Act  {XVIII  of  1873),  s.  9 — iSale  of  occupancy  rights 
with  zamindar' s  consent — Acceptance  of  rent  by 
zamindar  from  vendees — Contract  Act,  ss.  2,  23 — 
Estoppel — Evidence  Act,  ss.  115,  116.  Under  a 
deed  dated  in  1879,  the  occupancy  tenants  of  land 
in  a  village  sold  their  occupancy  rights,  and  the 
zammdars  instituted  a  suit  for  a  declaration  that 
the  sale-deed  was  invalid  'jnder  s.  9  of  Act  XVIII 
of  1873  (the  N.-W.  P.  Rent  Act  in  force  in  1879), 
and  for  ejectment  of  the  vendees,  who  had  obtained 
possession  of  the  land.  It  was  found  that4he  za- 
mindars  had  consented  to  the  sale  to  the  vendees, 
and  received  from  them  arrears  of  rent  due  on  the 
holding  by  the  vendors,  and  had  recognised  them  as 
tenants.  Held,  on  appeal  under  the  Letters  Patent, 
that  the  sale-deed  was  invalid  with  reference  to 
the  provisions  of  ss.  2  and  23  of  the  Contract  Act, 
inasmuch  as  its  object  was  the  transfer  of  occu- 
pancy rights  which  was  prohibited  by  s.  9  of  Act 
XVlil  of  1873.  Held,  also,  that  the  zamindars 
having  accepted  the  vendees  as  tenants  and  taken 
rent  from  them,  a  tenancy  was  thereby  constituted 
under  the  rent  law  ;  that  the  vendees  were  therefore 
not  trespassers  ;  and  that  therefore  the  question 
as  to  ejectment  did  not  fall  within  the  jurisdiction 
of  the  Civil  Court.     Jhingtjri  Tewaei  v.  Dvrc.a 

I.  li.  B.7  All.  878 

Upholding  the  judgment  of  Mahmood,  ./.,  in 
Dtjrga  v.  Jhingtjei  ,  .  I.  L.  R.  7  All.  511 
where  Oldfield,  J.,  and  Mahmood,  J.,  differed  in 
opinion. 

42. Transfer  by  one   co-sharer 

N.-W.  P-  Rent  Act,  1873,  s.  9 — Suit  by  reversioner 

Transferee  by  inheritance.     The  plaintiffs  sued  to 

set  aside  an  usufmctuary  mortgage  of  a  cultivatory 
holding  by  the  defendant  M  to  the  other  defendants, 
on  the  averment  that  they  held  the  same  jointly 
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with  M's  deceased  husband,  and  she  had  no  right 
to  make  the  mortgage.  The  lower  Appellate  Court 
found  that  the  land  was  held  separately  by  M''s 
husband,  and  that  she  had  succeeded  to  its  occu- 
pancy on  the  death  of  her  son.  The  suit  was 
dismissed  in  special  appeal  on  the  facts  found  and 
also  with  reference  to  s.  9  of  Act  XVIII  of  1873. 
Baeanja  v.  Basdeo  Missee         .     7  N.  W.  241 


43. 


Transfer    of     occupancy 


right  and  purchase  by  some  of  several 
co-sliarer  landlords — Bengal  Tenancy  Act 
(VIII  of  1885),  s.  22,  cl.  2— Merger— Right  of  other 
co-sharer  landlords  to  rent.  The  acquisition  of  an 
occupancy  right  by  a  proprietor  does  not,  under 
sub-s.  2  of  s.  22  of  the  Bengal  Tenancy  Act,  affect 
the  right  of  a  co-sharer  landlord  to  receive  his  share 
of  the  rent  of  the  tenancy.  The  "third  person"' 
mentioned  in  that  sub-section  includes  every  per- 
son interested  other  than  the  transferor  and  trans- 
feree.    Sitanath  Panda  v.  Pelaeam  Teipati 

I.  Ii.  R.  21  Cale.  869 

44. Co-owner's     purchase    of 

occupancy  right,  effect  of — Bengal  Tenancy 
Act  {VIII  of  1885),  s.  22.  There  is  no  law  which 
prevents  one  of  several  co-proprietors  from  holding 
the  status  of  a  tenant  under  the  other  co- proprietors 
of  land  which  appertains  to  the  common  estate. 
The  effect  of  the  purchase,  by  one  co-owner  o£ 
land,  of  the  occupancy  right  is  not  that  the  hold- 
ing ceases  to  exist,  but  only  the  occupancy  right 
which  is  an  incident  of  the  holding.  Sitanath  Panda 
V.  Pelaram  Tripati,  I.  L.  R.  21  Calc.  869,  referred 
to.     Jawadxtl  Hxjq  v.  Ramdas  Saha 

I.  Ii.  R.  24  Calc.  143 
1  C.  W.  N.  168 

45.    Effect    of     purchase,     by 

talukhdar,  of  raiyat's  holding — Bengal 
Tenancy  Act  (VIII  of  1885),  s.  22,  cl.  [1).  If  a  ta- 
lukhdar, at  a  sale  in  execution  of  a  decree  ob- 
tained by  him  against  a  raiyat,  purchase  the  raiyat  'a 
interest,  such  purchase  does  not  extinguish  the 
holding,  but  merely  divests  it  of  the  right  of  occu- 
pancy (if  any)  attached  to  it.  Jaivadul  Huq  v.. 
Ram  Das  Saha,  I.  L.  R.  24  Calc.  1^3,  followed. 
Miajak  v.  Minnat  Ali  .    I.  L.  R.  24  Calc.  52U 

See  Ram  Saean  Poddae  v.  Mahomed  Laltf 

3  c.  w.  N.  ea 

46.  Occupancy,  Non-transfer- 
able right  of— Bengal  Tenancy  Act  (VIII  of 
1SS5],  s.  22. — Effect  of  purchase  of  non-transferable 
right  of  occupancy  by  a  co-sharer  landlord.  S.  22  ol 
the  Bengal  Tenancy  Act  applies  only  to  occupancy- 
holdings  which  are  transferable.  In  the  case  of  a 
non -transferable  occupancy-holding,  the  holding 
itself,  as  apart  from  the  right  of  occupancy,  cannol 
be  sold  so  as  to  give  the  transferee  a  right  to  retail 
possession  of  it.  Jawadul  Huq  v.  Ram  Das  Saha 
I.  L.  R.  24  Calc.  143,  explained  and  distinguished 
Geish  Chandra  Chowdhey  v.  Kedab  CnANORi 
Roy         .         .         .         .  I.  L.  R.  27  Calc.  47.' 

4  C.  W.  N".  561 
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47. 


3.  TRANSFER  OF  RIGHT— amii 

Transfer  by  proprietor  in 


mehal — Ex-proprietary  tenant — Act  XII  of  1S81 
{N.-W.  P.  Rent  Act),  ss.  7,  9.  The  words  of  s.  7 
of  the  N.-W.  P.  Rent  Act,  "shall  have  a  right  of 
occupancy  in  the  land  held  by  him  as  sir,"  are  in- 
tended by  operation  of  law  to  confer  upon  the  pro- 
prietor who  has  sold  his  proprietary  rights  in  a 
mehal,  irrespective  of  whether  he  claims  it  or  not, 
the  status  of  an  occupancy  tenant,  to  whom  the  pro- 
bibition  of  s.  9  will  apply.  Held,  therefore,  that 
where  a  proprietor  in  a  mehal  holding  sir  land, 
who  is  selling  his  proprietary  rights,  at  the  same 
time  transfers  all  his  rights,  actual,  vested,  or  con- 
tingent, in  such  sir  land,  such  transfer  is  one  of  his 
right  of  occupancy  in  such  sir  land,  and  as  such  is 
prohibited  by  s.  9  of  the  N.-W.  P.  Rent  Act. 
GuLAB  Roy  v.  Ixdar  Srs-GH  .     I.  L.  R.  6  All.  54 


48. 


Right  of  mortgagees  from 


tenant — Mortgagees,  rights  of,  in  suit  for  eject- 
ment of  tenants.  If  a  zamindar  obtains  a  decree 
in  the  Revenue  Court  for  the  ejectment  of  tenants 
with  a  right  of  occupancy  who  have  mortgaged 
portions  of  their  holdings,  it  does  not  necessarily 
follow  that  the  interests  of  the  mortgagees  deter- 
Toine  with  the  rights  of  the  original  tenants.  ^Miere 
certain  tenants  with  a  right  of  occupancy  mort- 
gaged portions  of  their  holdings,  and  the  zamindar 
assented  to  the  substitution  of  the  mortgagees  for 
the  original  tenants  in  respect  of  those  portions 
of  the  holding  of  which  they  had  respectively  ob- 
tained possession,  it  was  held  that  the  zamindar 
could  not  destroy  the  interest  of  the  mortgagees 
in  possession  by  obtaining  a  decree  from  the 
Revenue  Court  ousting    only  the  original  tenants. 

GOBEBDHTTS-   V.    GOKAL   ChAXD  .       7  N.  "W.  31 

49.  Validity  of  transfer— 

Rights  of  mortgagees  from  tenant — Lease — "Zur-i- 
peshgi"  lea.se— Act  XII  of  1881  (X.-W.  P.  Rent 
Act),  ss.  8,  9.  The  occupancy  tenants  of  certain 
land  executed  a  zur-i-peshgi  lease  in  favotir  of  cer- 
tain persons,  by  which,  in  consideration  of  a  sum  of 
money,  it  was  agreed  that  the  latter  should  have 
the  right  of  occupying  and  cultivating  the  occu- 
pancy holding  as  tenants  for  a  term  of  years  at  a 
nominal  rent.  In  pursuance  of  this  agreement, 
those  persons  obtained  possession.  The  zamindar 
thereupon  brought  a  suit  against  them  for  ejectment 
and  to  have  the  zur-i-peshgi  lease  set  aside.  Held, 
by  the  FuU  Bench,  that  the  zur-i-peshgi  lease  was  a 
transfer  of  occupancy  rights  within  the  meaning  of 
s.  9  of  the  N.-W.  P.  Rent  Act  (XII  of  1881),  and 
was  therefore  invalid.  Per  Petheram,  C.  J. — A 
right  of  occupancy  means  nothing  but  the  right  to 
live  on  and  cultivate  land  as  one's  own.  Per 
Straight,  J. — The  last  sentence  of  s.  8  of  the  Rent 
Act  should  not  be  read  as  declaring  that  any  occu- 
pancy tenant  may  sub-let  his  land,  but  that  the 
scope  of  the  proviso  is  limited  to  tenants  who  ac- 
tually occupy  or  cultivate  land  under  a  written  lease, 
without  having  acquired  a  right  of  occupancy, 
HidayatuUah  v.  Ram  Xiuxiz  Rai,  All  Weekly  Xotes 
AIL  (1SS2)  80,  referred  to.  Abadi  Hvsais  v. 
JcKAWAN  Lal  .         .         .     L  li.  R.  7  All.  866 
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50. 


Suit    for    eject- 


ment— Act  by  tenant  inconsistent  with  purpose  for 
which  land  was  let — Mortgage  of  occupancy-holding 
— Cancelment  of  mortgage  before  suit  for  ejectment — 
Act  II  of  1881  [X.-W.  P.  Rent  Act),  ss.  9,  93  (b), 
149.  An  occupancy  tenant  made  an  usufruct- 
uary mortgage  of  his  holding,  and  afterwards  had 
the  land  and  the  mortgage-deed  returned  to  him, 
and  the  mortgage  was  cancelled.  Subsequently, 
the  landlord  instituted  a  suit  for  ejectment,  on  the 
ground  that  by  the  mortgage  the  tenant  had  com» 
mitted  an  act  inconsistent  with  the  purpose  for 
which  the  land  was  let,  within  the  meaning  of  Act 
XII  of  1881  (N.-W.  P.  Rent  Act),  s.  93  (6).  Held, 
by  Old  FIELD,  J.,  that,  apart  from  the  question 
whether  executing  a  mortgage  of  his  holdmg  was 
an  act  within  the  meaning  of  s.  93  (6)  of  the  Rent 
Act,  the  mortgage  having  been  cancelled,  there 
was  no  cause  of  action  left,  and  the  penalty  should 
not  be  enforced,  with  reference  to  s.  149.  Held,  by 
Makmood,  J.,  that  the  occupancy  tenure  could  not 
be  brought  to  an  end  except  on  grounds  clearly 
provided  by  the  law  ;  and  the  execution  of  the  mort- 
gage, though  illegal  and  void,  was  not  "  any  act  or 
omission  detrimental  to  the  land  "or  "  inconsist- 
ent with  the  purpose  for  which  the  land  was  let  ' ' 
within  the  meaning  of  s.  93  (6)  of  the  Rent  Act, 
and  furnished  no  ground  for  ejectment.  Gopal 
Panday  v.  Parsotam  Das.  I.  L.  R.  5  All.  121.  and 
Xaik  Ram  Singh  v.  Jlurli  Dhar,  I.  L.  R.  4  All.  371, 
referred  to.  Also  per  Mah^iood,  J. — The  terms  of 
s.  93  (b)  of  the  N.-W.  P.  Rent  Act  apply,  exempli 
gratia,  to  cases  in  which  land  is  given  to  a  tenant  for 
purposes  of  cultivation,  and  is  used  by  him  for 
building  or  other  purposes.  Debi  Prasad  i-.  Har 
Dayal       .         .         .         .       I.  L.  B.  7  All.  691 


51. 


A*.-Tr.  p.  Rent 


Act  (XII  of  ISSl),  s.  93  (by— Mortgage  by  ex-pro- 
prietary tenant — Act  ''inconsistent  with  the  purpose 
for  which  land  was  let  "—Act  XII  of  ISSl,  ss.  9,  56. 
The  policy  of  the  framers  of  the  N.-W.  P.  Rent  Act 
(XII  of  1881)  wa^  not  to  protect  the  interest  of  the 
purchaser  of  proprietary  rights,  but  that  of  the  per- 
son whose  proprietary  rights  have  been  sold,  and 
who  has  become  an  ex-proprietary  tenant.  It 
would  be  straining  the  law,  as  laid  down  in  s.  93  (6) 
of  the  Act,  to  hold  that  a  mortgage  of  his  holding 
granted  by  an  ex-proprietary  tenant  was  an  act 
' '  inconsistent  with  the  purpose  for  which  the  land 
was  let"  within  the  meaning  of  that  provision. 
The  words  quoted  have  reference  to  something 
which  may  alter  the  character  of  the  land,  or  cause 
injury  to  the  land  and  thus  to  the  landholder. 
In  the  case  of  a  mortgage  by  an  ex-proprietary  te- 
nant, the  landholder  would  not  be  damnified  by 
being  unable,  in  the  event  of  his  rent  being  in  ar- 
rear,  to  distrain  the  crops  grown  upon  the  land  by 
the  so-caUed  mortgagee,  s.  56  of  the  Rent  Act  giv- 
ing the  landholder  a  right  to  distrain  any  crops 
growing  upon  the  land,  by  whomsoever  grown, 
in  respect  of  which  the  arrear  arises.  Debi  Prasad 
V     Har   Dayal,   I.    L.    R.    7    AU.    691,    followed. 
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Wajiha  Bihi  v.  Abhman  Singh,  All.   Weekly  Notes 
{1883)  166,  referred  to.     Fatima  Begam  v.  Hansi 

I.  L.  R.  9  All.  244 


52. 


N.-W    P.    Rent 


Act  {XII  of  1881),  ss.  7,  9— Sir  land^Sale  of  sir 
land  by  co-sharer — Ex-proprietary  tenant.  Held, 
by  Petheram,  C.J.,  and  Straight,  Old  field, 
and  Brodhtjrst,  J  J.,  that  the  question  whether 
the  proprietarj'  right  of  a  co-sharer  in  the  sir  of  a 
mehal  are  distinct  and  separate  from  the  pro- 
prietary rights  in  the  mehal  itself,  so  as  to  enable 
the  owner  of  one  share  to  sell  and  give  possession 
of  his  sir  alone  as  against  his  co-sharers,  must  be 
determined  with  reference  to  the  tenure  and  con- 
ditions under  which  land  is  held  in  the  mehal  by  the 
co-parceners,  to  be  ascertained  in  each  case.  Per 
Petheraim,  C.J.,  and  Straight  and  Oldfield, 
JJ. — In  zamindari  tenures,  in  which  the  whole 
land  is  held  and  managed  in  common,  a  co-sharer 
cannot  convey  his  right  of  occupancy  in  the  sir  as 
something  distinct  from  his  proprietary  rights  in 
the  mehal.  In  puttidari  tenures,  in  which  the  lands 
are  divided  and  held  in  severalty,  each  proprietor 
managing  his  own  lands,  there  may  be  lands  which 
come  within  the  classification  of  sir  given  in  the 
Rent  Act,  but  they  would  not  seem  to  be  on  a 
different  footing  from  any  other  land  held  in  several- 
ty by  a  proprietor.  Per  Brodhtjrst,  J. — So  long 
as  a  person  is  the  sole  proprietor  of  a  mehal  he  is 
not  restrained  by  any  law  from  effecting  a  sale  of 
his  proprietary  rights  in  his  sir  land,  even  though 
he  retains  possession  of  the  whole  of  the  other  lands 
of  the  mehal.  Per  Mahmood,  J. — That  the  pro- 
prietary rights  of  a  joint  co-sharer  in  his  "sir  land 
form  an  essential  part  of  his  rights  in  the  mehal  ; 
that  such  proprietary  rights  in  the  sir  land 
may  be  sold,  but  that  the  purchaser  under  such  a 
sale  could  not  obtain  any  such  possession  as  would 
operate  indefeasance  of  the  ex-proprietary  right 
in  such  sir  land  conferred  by  s.  7  and  secured  by 
s.  9  of  the  Rent  Act.  Sahib  Ram  v.  Kishen  Singh, 
All.  WeeUy  Notes  (1882)  19  ;  Hazari  Lai  v.  tfg- 
rah  Rai,  All.  WeeMy  Notes  (1884)  103 ;  Ghtlab 
Rai  V.  Indra  Singh,  I.  L.  R.  6  All.  54  ;  and  Tirmal 
Singh  v.  Bhola  Singh,  All.  Weekly  Notes  (1884) 
169,  referred  to.     Sitapal  Prasad  v.  Amtttl  Bibi 

I.  L.  R.  7  All.  633 
53.    — —    Mortgage        by 


conditional  sale  of  occupancy  rights  to  zamindar — 
Act  XVIII  of  1873  (N.-W.  P.  Rent  Act),  s.  9— 
Act  XII  of  1881  (N.-W.  P.  Rent  Act),  ss.  2,  9. 
The  occupancv  tenant  of  'certain  land  before  the 
N.-W.  P.  Rent  Act  (XII  of  1881)  came  into  force, 
mortgaged  his  rights  to  his  zamindars  by  a  deed  of 
conditional  sale.  The  zamindars  sued  the  heirs  of 
the  conditional  vendee  for  foreclosure  and  posses- 
sion of  the  mortgaged  property.  Held,  by  the 
Full  Bench  that  the  terms  of  the  judgment  of  the 
Full  Bench  in  Naik  Ram  Singh  v.  Mnrli  Dhar, 
I.  L.  R.  4  All.  371,  were  directly  applicable  to  the 
case,  and  that  the  transaction  of  mortgage,  which 
was  subsequently  to  become  a  sale,  was  not  a  tran- 


RIGHT  OF  OCCUPANCY— conW. 

3.  TRANSFER  OF  WLGWI—ccmtd. 
saction  to  which  s.  2  of  the  Rent  Act  apphed,  be- 
cause the  sale  would    not    have    effect    till    after 
the  Act  came  into  operation.     Murli  Rai  v.  Ledri 

I.  L.  R.  7  All.  851 
54. E^ect  of  trans- 
fer on  occupancy  right — Transfer  of  trees — Act 
XII  of  1881,  s.  9.  The  presumption  of  law  and 
the  general  rule  is  that  property  in  timber  on  a 
tenant's  holding  rests  in  the  landlord  in  the  same- 
way  as,  and  to  no  less  an  extent  than,  the  property 
in  the  soil  itseff.  Faqueer  Sonar  v.  Khuderun,,  2  N. 
^y.  251  ;  Ajudhia  Nath  v.  Sital,  I.  L.  R.  3  All. 
567  ;  Abdool  Rohomon  v.  Dataram  Bashee,  W.  R. 
1864,  367 ;  Ruttonji  Edulji  Shet  v.  Collector  of 
Tanna,  11  Moo.  I.  A.  295,  referred  to.  Held, 
therefore,  where  an  occupancy  tenant  transferred 
his  holding,  that  the  transfer  was  not  only  invahd 
in  respect  of  the  holding,  but  in  respect  also  of  the 
trees  on  the  holding.  Where  an  occupancy  tenant, 
under  the  impression  that  he  was  a  tenant  at  fixed 
rates,  sold  his  holding,  and  the  landholder  sued  the 
tenant  and  his  vendee  to  set  aside  the  transfer  as 
contrary  to  law,  and  for  possession  of  the  holding  : — 
Held,  that  the  transfer  could  not  be  treated  as  a 
reUnquishment  by  the  tenant  of  the  holding  to  the- 
landholder,  and  that  the  proper  decree  to  make 
was  that  the  transfer  should  be  cancelled,  that  the 
plaintiff  was  entitled  to  eject  the  vendee  from  the 
land,  but  the  plaintiff  was  not  entitled  to  take  the 
holding  from  the  vendor.  Kasim  Mian  v.  Banda. 
HusAiN     .         .         .         .      I,  Ii.  R.  5  AIL  616 


55 

validity 


Inquiry     as     to 


When  a  raiyat  alleges  a  mukurari  right 
by  purchase,  the  nature  of  his  vendor's  title  ought 
to  be  inquired  into,  and  whether  it  was  or  was  not 
transferable.  Gobind  Chunder  Moztjmdar  v. 
Bissumbhurree  Dossee.  Ram  Chttnder  Mitteb 
V.  Ramzanee  Bebee        .         2  "W.  R.,  Act  X,  4 

Banee  Madhitb  Banerjee  v.  Joy  Kishen  Moo- 
kerjee    .         .         .         .4  "W.  R.,  Act  X,  16 

56.  Transfer  of  ten- 
ure— Ejectment  of  transferee.  Where  a  tenure  has 
been  transferred  by  the  tenant,  and  it  is  found  that 
the  transfer  was  invalid,  the  zamindar  is  entitled 
to  eject  the  transferee,  and  look  to  the  former  te- 
nant for  his  rent.  Sttddye  Purira  v.  Boisttjb 
PuRiRA     .  12  B.  L.  R.  84  note :  15  W.  R.  261 

57. ■ Suit  for  regis- 
tration of  name  in  landlord's  sherishta — Right  of 
suit — Notice — Bengal  Tenancy  Act  (VIII  of  1885), 
«.  73.  Under  t'le  Bengal  Tenancy  Act  (VlII  of 
1885),  the  transferee  of  a  holding  of  a  raiyat  -with 
right  of  occupancy  transferable  by  custom  cannot 
m-aintain  a  suit  for  registration  of  his  o\^ti  name  in 
the  landlord's  sherishta  by  expunging  that  of  his 
vendor.  A  declaration  that  the  transferee,  and  not 
the  old  tenant,  is  responsible  for  the  rent  of  the 
holding  cannot  be  obtained  without  service  of  no- 
tice as  prescribed  bj'  s.  73  of  the  Act.  Ambika 
Pershad  v.  Chowdhri  Keshri  Sahai 

ll.  Ii,  R.  24  Calc.  642 
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3.  TRANSFER  OF  RIGHT— concZd. 
See  Kttlhip  Singh  v.  Gillandebs,  Abbuthjiot 
&  Co.  and  Motilal  Slsoh  v.  Omabali 

I.  L.  E.  26  Calc.  615 
3  C,  W.  N.  19 

and   {contra)    Axa^da    Kumab   Xaskab   v.    Habi 
Dass  Haldab        .         .     I.  L.  R.  27  Calc,  545 


58. 


Iiandlord's  consent — Sale  of 


occupancy  holding  in  execution  of  money-decree- 
Landlord'a  consent,  effect  of.  A  sale,  in  execution  of 
a  money-decree,  of  an  occupancy  holding  not 
transferable  by  local  custom  or  usage,  is  valid  and 
efEectual,  if  the  sale  is  held  with  the  consent  of  the 
landlord.  In  principle,  there  is  no  difference  be- 
tween the  case  of  a  voluntary  sale  made  by  the 
raiyat  and  an  involuntary  sale  had  by  the  Court, 
if  such  sale  is  consented  to  by  the  landlord. 
AxAKDA  Das  v.  Rutxakae  Pa>T)A  (1903) 

7  C,  W.  N.  572 


59. 


Proof  of  local   usage—  Occu- 


pancy holding — Local  usage  to  transfer.  Where  the 
question  was  whether  an  occupancy  holding  was 
transferable  and  the  lower  Appellate  Court  found 
as  follows  :  ' '  There  is  abundant  evidence  on  the 
record  to  show  that  such  lands  are  actually  sold  in 
the  locality,  and  the  Icobalas  filed  in  this  case  sup- 
port this  fact  : ' '  Held,  that  this  did  not  amount 
to  a  finding  of  a  local  usage.  Drso  Nath  Ghose  v. 
NoBrs  Chx;>T)eb  Ghose  (1900) .  6  C.  "W.  W.  181 

60.  Occupancy-hold- 
ing— Transferability — Local  usage,  proof  of.  A 
transfer  of  an  occupancy  holding  cannot  be  justified 
by  local  usage  which  is  still  "  gro wing-up. "  The 
usage  should  have  fructuated  into  maturity.  To 
establish  a  usage  as  to  the  transferability  of  occu- 
pancy-holdings in  a  locality,  it  is  not  enough 
to  prove  that  several  cases  of  transfer  of  such 
holdings  have  actually  taken  place.  It  is  neces- 
sary to  prove  that  such  transfers  have  been  made 
with  the  knowledge  and  without  the  consent  of  the 
landlord,  and  that  no  successful  objection  to  such 
transfer  has  been  made  by  the  landlord.  Edward 
Ddlgliesh  v.  Sheikh  Gozaffar  Hossein,  3  C.  W.  N.  21, 
followed.  Dino  Nath  Ghose  v.  Nobin  Chunder  Ghose, 
6  C.  W.  N.  ISl,  referred  to.  Ramhtjbi  Singh  v. 
Jtjbbae  Ali  Meah  (1902)     .         6  C.  "W.  N.  861 

EIGHT  OF  PEIVATE  DEFENCE. 

See  Pepvate  Defe>'ce,  eight  of. 

See  Rioting. 

I.  L.  R.  36  Calc.  296  ;  827  ;  865 

EIGHT  OF  EEPLY. 

See  CETMrs-AL  Peoceduee  Code,  ss.  289, 
292      .         .       I.  L.  R.  30  Bom.  421 

1.  "Witnesses  not  called  for  de- 


fence.    Where  defendant 's  counsel  did  not  go  into 
evidence,  but  had    not    intimated    his    intention 
to  call  witnesses,  the  plaintiff 's  counsel  has  a  right  to 
reply.     ViBASVAMi  CsEiTi  V.  Appasvami  Chetti 
'  1  Mad.  375 


EIGHT  OF  EEPLY— con«. 

2.  Decision     on     appellant's 

argvunents  after  hearing  respondent.  Where 
an  appellant  had  been  heard  at  length  and  the 
respondent  heard  partly  in  answer,  and  the  Court 
came  to  a  conclusion  after  research  into  the  record 
without  any  new  matter  being  brought  forward 
by  the  respondent,  it  was  considered  unneces- 
sary to  hear  the  appellant  in  reply.  Rousseau 
V.  NuBoo  Kishobe  Bhudbo     .       12  W.  E.  302 

Giving  no  opportunity  for 


reply — Ground  for  special  appeal.  WTiere  an 
appeal  was  dismissed  by  the  lower  Appellate  Court 
after  hearing  the  respondent's  pleader,  without 
giving  the  appellant's  pleader  an  opportunity  to 
reply,  the  High  Court,  on  that  objection  being 
made  a  ground  of  special  appeal  from  an  order 
of  the  Judge  refusing  to  grant  a  review  on  that 
ground,  set  aside  the  order  and  sent  the  case  back 
for  re-trial.     Jaedine  v.  Taetst  Mohan  Sen 

8  B.  L.  E.  Ap.  44 

Distinguished  in  Ram  Koomab  Kvbueto  Dass  v. 
Sonatun  Dass  Poeamanick        .     3  C.  L.  E.  23 

which  was  a  case  where,  after  some  explanation 
from  the  appellant's  vakil,  the  Judge  said  he  did 
not  think  the  Munsif 's  judgment  erroneous,  where- 
upon the  vakil  said  he  was  not  desirous  of  arguing 
the  case  further,  and  the  Judge  began  writing  his 
judgment,  and  refused  to  hear  another  vakil  in- 
structed by  the  appellant  who  came  in  and  asked 
permission  to  argue  the  case. 

Hearing    of   rule   "nisi" — 


Practice.  On  the  hearing  of  a  rule  nisi  after  cause 
had  been  shown  against  the  rule,  it  was  objected  on 
counsel  rising  to  support  it,  that  there  was  no  right 
of  reply,  no  affidavit  having  been  used  in  showing 
cause.  The  objection  was  overruled  and  a  reply 
allowed.  Bamasundabi  Dasi  v.  Ramnabayax 
MiTTEE     .         ...  .       7  B.  li.  E.  Ap.  57 

5.  Question  of  law — Construction 

of  will — Evidence  not  called  for  defendants.  In  a 
suit  for  the  construction  of  a  vn]l,  a  reply  was  al- 
lowed, although  the  defendants  called  no  evidence, 
the  suit  being  of  the  nature  of  a  special  case. 
JUDAH  V.  JUDAH         .  .  .      5  B.  Xj,  E.  439 


6 


Crown's    right    of   reply- 


Trial  for  prisoners  charged  with  distinct  offences  in 
one  indictment.  Where  two  prisoners  were  charged 
with  distinct  offences  in  the  same  indictment,  the 
calling  of  evidence  on  behalf  of  one  does  not  give 
the  Crown  a  right  of  reply  upon  the  other.     Queen 

V.  Abbas 2  Hyde  247 

7_  _^ Use  of  docu- 
ments in  cross-examination  by  accused.  The  fact 
that  the  accused  has,  during  the  cross-examination 
of  the  witnesses  for  the  prosecution,  used  certain 
documents,  and  that  such  documents  have  been 
put  in  as  evidence  on  his  behalf,  does  not  entitle 
the  prosecutor  to  the  right  of  reply,  if,  when  ' 
asked  upon  the  close  of  the  case  for  the  prosecu- 
tion whether    he    means  to  adduce  evidence,  the 

15  z  2 
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accused  Bays  that  he  does    not.     Queek-Empress 

V.  Grees  Chundee  Banerjee 

I.  L.  B.  10  Calc.  1024 


8. 


Practice- 


Evidence —  Witness  called  by  Court — Tendering  wit- 
nesses for  cross-examination — Criminal  Procedure 
Code  {Act  X  of  1882),  ss.  289,  540.  The  giving  of 
any  documentary  evidence  by  an  accused  person 
during  the  cross-examination  of  the  witnesses  for 
the  prosecution,  and  before  he  is  asked  under 
s.  289  if  he  means  to  adduce  evidence,  does  not 
give  a  right  of  reply  to  the  prosecution.  Queen- 
Empress  V.  Grees  Chunder  Banerjee,  I.  L.  R.  10 
Calc.  1024,  followed.  Empress  of  India  v. 
Kalipbosonno  Doss     .       I.  L.  B.  14  Gale.  245 

9. Criminal  Pro- 


cedure Code,  s.  289.  Where  documentary  evidence 
was  put  in  by  the  accused  during  the  case  for  the 
Cro^\Ti  and  before  examination  of  the  accused  : — 
Held,  that  under  s.  289  of  the  Code  of  Criminal  Pro- 
cedure that  the  Crown  had  the  right  of  reply. 
Queen- Empress  v.  Grees  Chunder  Banerjee,  I.  L. 
R.  10  Calc.  1024,  dissented  from.  Qtjeex-Empress 
V.  Venkatapathi         .        I.  L.  B.  11  Mad.  339 


10. 


Practice — Cri- 


minal Procedure  Code  (Act  X  of  1882),  s.  289.  The 
putting  in,  as  evidence  on  his  behalf,  of  any  docu- 
mentary evidence  by  an  accused  person  during  the 
cross-examination  of  the  witnesses  for  the  prosecu- 
tion and  before  he  is  asked  under  s.  289  if  he  means 
to  adduce  evidence,  does  not  give  the  prosecution 
a  right  to  reply.  Empress  v.  Kaliprossonno  Doss, 
I.  L.  R.  14  Calc.  245,  followed.  Queen-Empress 
v.  Vencatapattu,  I.  L.  R.  11  Mad.  339,  dissented 
from.     Qxjeen-Empress  v.  Solomon 

I.  li.  B.  17  Calc.  930 


11. 


Witnesses  not 


called  for  defence — Reply  by  prosecutor — Criminal 
Procedure  Code  {Act  X  of  1882),  ss.  289,  292.  At 
the  close  of  the  evidence  for  the  prosecution  the 
attorney  for  the  defence  in  answer  to  the  Judge, 
stated  that  he  meant  to  call  witnesses.  The  Court 
then  adjourned  and  on  the  follo^ving  day  the  at- 
torney stated  that,  on  re-consideration,  he  did  not 
intend  to  call  Avitnesses.  The  Judge  allowed  the 
prosecutor  to  reply.  Held,  that  though  the  strict 
interpretation  of  ss.  289  and  292  of  the  Criminal 
Procedure  Code  would  warrant  this  course,  it  was 
never  meant  by  the  Legislature  that  the  prosecutor 
should  have  a  reply  when  no  witnesses  are  called  for 
the  defence,  the  object  of  the  law  being  evidently 
to  let  each  side  have  an  opportunity  of  comment- 
ing on  the  evidence  of  the  other,  and  not  to  give  an 
additional  advantage  to  the  prosecutor  in  such  a 
case  as  the  present.  Httrry  Churn  Chtjcker- 
BTJTTY  V.  Empress 

I.  L.  B.  10  Calc.  140 :  13  C.  L,  B.  358 


12. 


Documents  put  in 


evidence  on  beJmlf  of  accused  during  cross-examina- 
tion of  witnesses  for  prosecution.  No  witnesses 
en  lied  for  defence — Criminal  Procedure  Code  {Act  X 
of  J8S2),  s.  292— Practice.      The    fact  that  during 


BIGHT  OF  BEPLY— con«i. 
the  cross-examination  of  Avitnesses  for  the  prosecu- 
tion documents  are  put  in  evidence  on  behalf  of 
the  accused  does  not  give  the  prosecution  the 
right  of  reply  if  no  witnesses  are  called  for  the 
defence.  Queen-Empress  v.  Krishnaji  Babttrav 
BuLELL     .         .         .        I.  L.  B.  14  Bom.  436 


13. 


Criminal    Pro- 


cedure Code,  ss.  289,  292 — Adducing  evidence  for  the 
defence — Documents  produced  for  cross-examination 
of  Crown-witness — Practice.  In  a  trial  before  a 
High  Court  or  a  Court  of  Session,  evidence  for 
the  defence  cannot  be  adduced  until  the  close 
of  the  case  for  the  prosecution  ;  but  counsel  for 
the  defence  may,  A\'hile  a  witness  for  the  Crown 
is  under  cross-examination,  put  documents  to 
him,  and  if  in  so  doing  counsel  reads  or  causes 
to  be  read  to  the  Court  such  documents,  he 
thereby  impliedly  undertakes  to  put  those  docu- 
ments in  as  evidence  at  the  proper  time.  When 
such  documents  as  aforesaid  are  filed  in  Court 
as  evidence,  or  any  other  documentary  evidence 
is  put  in  by  the  defence,  the  defence  has  "adduced 
evidence ' '  within  the  meaning  of  ss.  289  et  seq.  of  the 
Code  of  Criminal  Procedure,  so  as  to  give  the  prose- 
cution a  right  of  reply,  though  no  witnesses  may  be 
called  for  the  defence.  In  a  trial  at  the  Criminal  Ses- 
sions of  the  High  Court  during  the  cross-examina- 
tion of  one  of  the  witnesses  for  the  Crown,  counsel 
for  the  defence  put  certain  documents  to  the  wit- 
ness, and  these  were  read  to  the  Court  and  jury  and 
marked  as  exhibits  as  evidence  for  the  defence,  and 
were  filled  with  the  record  in  the  same  way  as  the 
evidence  for  the  prosecution  had  been  marked 
and  filed.  During  the  cross-examination  of  the 
next  witness  a  similar  course  was  pursued,  and, 
after  the  cross-examination  had  continued  for 
some  time,  counsel  for  the  defence  applied  to  the 
Court  for  a  ruling  as  to  whether  the  fact  of 
documents  having  been  used  during  cross-examina- 
tion in  the  manner  above-stated  would,  under 
s.  292  of  the  Code  of  Criminal  Procedure,  entitle 
the  Crown  to  a  reply,  in  the  event  of  the  accused 
not  calling  witnesses.  Held,  that  although,  as  a 
matter  of  order,  such  a  question  would  be  better 
raised  either  when  the  first  document  intended 
to  be  used  in  this  way  was  put  to  a  witness  or 
M'hen  the  accused  was  asked  if  he  meant  to  adduce 
evidence,  yet  there  was  nothing  in  the  Code  of 
Criminal  Procedure  to  prevent  the  Court  from 
deciding  the  question  at  any  other  stage,  and 
that,  under  the  special  circumstances  of  the 
case,  it  might  be  considered  then.  Held,  also, 
that  the  use  of  the  documents  in  the  manner 
above  stated  gave  the  prosecution  a  right  of  reply. 
Queen-Empress  v.  Grees  Chunder  Banerjee,  I.  L.  R. 
10  Calc.  1024  ;  Empress  of  India  v.  Kaliprosonno 
Dqss,  I.  L.  R.  li  Calc.  245  ;  Queen-Empress  v. 
Solomon,  I.  L.  R.  17  Calc.  930  ;  and  Queen-Em- 
press V.  Krishnaji  Baburav  Bulell,  I.  L.  R.  14 
Bom.  430,  dissented  from.  Queen-Empress  v. 
Hayfield  .        I.  L.  B.  14  All.  212 


14. 


Several     persons 


tried  jointly — Right   of  reply  w^ere  one  of  several 
accused  calls  witnesses  and  the  cther$  do  not — Crim 
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BIGHT  OP  TLEPJjY—condd. 
minai  Procedure  Code,  1882,  as.  289,  290,  and  292. 
Where  one  of  several  accused  persons  tried 
jointly  calls  witnesses  at  the  trial,  but  the  other 
accused  call  no  witnesses,  they  must,  under  s.  290 
of  the  Criminal  Procedure  Code,  all  follow  one  an- 
other in  their  defence,  and  the  prosecution  has, 
under  s.  292,  the  right  of  reply  on  the  whole  case. 
Qtjekn-Empbess  v.  Sadaxaxd  Nabayax 

I.  Ii.  R.  18  Bom.  364 


15. 


Tender  of   docu- 


ment to  witness  for  Crown  in  cross-examination — 
Criminal  Procedure  Code,  1882,  s.  292.  The  ac- 
tion of  the  defence,  during  the  cross-examination 
of  a  witness  for  the  Crown,  in  tendering  a  document 
to  such  witness  and  using  the  same  as  evidence  for 
the  defence  was  held  to  entitle  the  Crown  to  reply 
under  s.  292  of  the  Code  of  Criminal  Procedure. 
Qtieen-Empkess  v.  Moss    .     I.  L.  E.  16  All.  88 


BIGHT  OF  SUIT. 
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1.  Accrual  of  Right 

2.  Acts  doxe  d«  exercise  of  Sove- 

reign Powers  ....   10970 

3.  Attachment,  Suit  to  set  aside    .   10973 

4.  Awards,  SriTS  coxcerxisg  .   10973 

5.  BorxD  ARIES        ....  10975 

6.  BurLDiNG,  SriT  to  restrain  .   10975 

7.  Caste  Questions         .         .         .   10977 

8.  Cess 10979 

9.  Charities  and  Trusts  .         .   10979 

10.  Claxm  to  Attached  Property      .   10999 

11.  Compensation     ....   10999 

12.  Contracts  AND  Agreements         .   11000 

13.  Co-SHARERS  ....    11006 

14.  Costs 11007 

14a.  Crops,  RECOVERY  OF    .         .         .   11009 

15.  Customary  Rights      .         .         .   11009 

16.  Debtor  and  Creditor  .         .   liOll 

17.  Decrees 11012 

la    Dignities 11018 

19.  Doctor's  FEES    ....   11020 

20.  Documents,  Loss  or  Destruction 

OF 11020 

21.  Easements  ....   11020 

22.  Endowments,  Suits  relating  to  11021 

23.  Enhancement,  Notice  of    .         .1 1023 

24.  Execution  OF  Decree  .         .   11024 

25.  Ferry,  Suit  relating  to     .         .11029 

26.  Fraud 11029 

27.  Fresh  Suits        ....   11032 

28.  Government  Schools,  Suit  fob 

benefit  op       ...         .  11034 


BIGHT  OF  SUIT— conW. 

CoL 

29.  Idols,  Suits  coNCERNiNO         .         .  11035 

30.  Income  Tax  ....   11035 

31.  Injuries    by   Representatives  op 

Deceased  ....   11035 

32.  Injury  to  Enjoyment  of  Property  .  1 1036 

33.  Insolvency  .         .         .         .11038 

34.  Instigating  Proceedings,  Suit   for  1 1038 

35.  Interest,  Suits  for         .         •         .1 1039 

36.  Interest  to  Support  right  .    11039 

37.  Intestacy 11046 

3&  Joint  Right            ....   11047 

39.  Judicial  Officers,  Suits  against    .   1 1048 

40.  King  of  Oudh,  Suit  against  .   11049 

41.  Landlord     and     Tenant,      Suits 

concerning  ....   11049 

42.  Loss  OF  Service  .         .         •  11051 

43.  Maintenance  ....   11052 

44.  Mesne  Profits       ....    11052 

45.  Misrepresentation        .         .         .   11052 

46.  Money    advanced    to     Guardian 

for  Minor  ....   11054 

47.  Money  Had  AND  Received     .         .    11055 
4a     Money  Lent  ....   11055 

49.  Money  Paid  ....    11055 

50.  Mortgage  ....   11056 

51.  Municipal  Officers,  Suits  against    11056 

52.  Obstruction  to  Public  Highway    .   11058 

53.  Office  OR  Emolument   .         .         .   11062 

54.  Official  Assignee  .         .         .  11069 

55.  Orders,  Suits  to  set  aside     .         .   11069 

56.  Possession,  Suits  for    .         .         .11071 

57.  Pre-emption  ....  11074 
5a  Privacy,  Invasion  of     .         .         .   11074 

59.  Property  at  Disposal  of  Govern- 

ment .....   11074 

60.  Public  or  Private  Rights      .         .   11075 

61.  Public  Worship,  Suits  regardino 

Right  op 11075 

62.  Registration  of  Name  .         .  11076 

63.  Resumption,   Suit  for  Unlawful     11077 

64.  Revenue,  Sale  for  Arrears  OF       .   11077 

65.  Revenue,  Suit  FOR  Arrears  OF       .  11078 

66.  Road  and  other  Cesses,  Sale  for 

Arrears  of         ...         .   11079 

67.  Sale  IN  Execution  OF  Decree  .  11079 
6a  Ship,  Sale  of  ...  .  11088 
68a.  Society,  Suit  against  .  .  11089 
69.    Subscriptions,  Suits  for       .  .  11090 
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70. 
71. 
72. 
73. 

74. 


Suit  brought  in  two  Cotjbts 

Survival  of  Right 

Tax 

Torts 

Witness    . 

^ee  Account 


Col. 

11090 

11090 

11092 

11093 

11094 


I.  li.  R.  35  Calc.  298 
12  C.  W.  N".  28 
13  C.  W.  N.  696 

Sef.  Act  IX  of  1847     .      15  B.  L.  R.  49 

I.  L.  R.  4  Calc.  103 

See  Act  XIII  of  1859    .      2  Mad.  427 

See  Act  XX  of  1863        .     2  N.  W.  420 

4  N.  W.  155 

I.  L.  R.  2  Mad.  197 

I.  L.  K,  7  Calc.  767 

I.  L.  R.  9  Calc.  133 

I.  L.  R.  19  Mad.  395 

^ee  Act— 1863— XX,  s.  18. 

I.  L.  R.  24  Mad.  219 

See  Assignment    of  Chose    in    Action. 
I.  li.  R.  26  Mad.  264 

See  Benami  Transaction — Certified 
Purchasers. 

Certified  Purchasers — Civil  Proce- 
dure Code,  1882,  s.  317. 

See      Benami      Transaction — General 

Cases     .         .         .        25  W.  R.  532 

3  C.  L.  R.  9 

I.  li.  R.  21  Mad.  3ft;  231 

I.  L.  R.  22  Bom.  820 

I.  L.  R.  18  Mad.  469 

I.  L.  R.  23  Calc.  460  ;  962,  962  note 

I.  L.  R.  27  Calc.  231 

General  Cases — Suit  to  recover  pos- 
session of  property. 

I.  L.B.  30  Calc.  265 

See  Bengal  Tenancy  Act,  1885,  s.   171. 
13  C.W.N".  1175 

See  Bengal  Tenancy  Act,  1885,  s.  188. 

9  C.  W.  N.  34 

10  C.  W.  N".  787 

I.  L.  R.  35  Caie.  331 

12  C.W.  N.249 

See  Bengal  Regulation,  VIII  of  1819, 
s.  9        .         .         .      7  C.  W.  N.  Ill 
See  Bond,  Alteration  of. 

I.  L.  R.  33  Calc.  812 
10  C.  W.  N.  788 

See  Calcutta  Municipal  Act  (Beng.  Ill 
OF  1899)     .         .       13  C.  W.  N.  740 

Sec  Certificate  of  Administration — 
Right  to  sue  or  Execute  Decree 
without  Certificate. 

See  Civil  Procedure  Code,  1882,  s.  13. 
10  C.  W.  N.  115 


Construction, 
Compromise 


RIGHT  OF  SVlT—confd. 

See  Civil  Procedure  Code,  1882. 
s.  244; 
s.  257A  .         .  I.  L.  R.  25  Bom.  252 

See  Civil  Procedure  Code,  1882,  s.  311- 

10  C.  W.  N.  274 ;  505  ;  866 

See  Civil  Procedure  Code,  1882,  s.  315. 

13  C.  W.  N.  1080 

See  Compromise — 

ETC.,    OF    Deeds    of 
.     7  C.  W.  N.  158 

Remedy     on     Non-performance     op 
Compromise     .         5  C.  "W.  N.  386 

See    Consent    Decree. 

13  C.  W.  N.  1197 

See  Contract  Act  (IX  of  1872),  s.  74. 

I.  L.  R.  31  Mad.  54 

See  Contribution,  Suit  for — 

Payment     of     Joint-debt     by    one 

Debi or     .     I.  L.  E.  26  Mad.  373 

Joint  Wrong-doers  5  C.  "W.  N.  393 

See  Co-sharers  .  I.  L.  R.  35  Calc.  331 

See    Damages — Suits     for    Damages — 
Breach  op  Contract  7  C.  W.  N.  108 

See  Declaratory  Decree,   Suit  for — 
Adoption 


See  Endowment 


I.  L.  R.  30  Calc.  613 

I.  L.  R.  3  Calc.  563 

2  C.  L.  R.  128 

3  C.  Ij.  R.  112 
I.  L.  R.  9  Bom.  169 

I.  L.  R.  14  Mad.  1 

See  Evidence  .         .    13  C,  W.  N.  501 

See  Fishery,  Right  of. 

I.  L.  R.  2  Bom.  19 

See  Hindu  Law-— 

Alienation — Alienation    by    Widow 

— Setting  aside    Alienations  and 

Waste        .  .     5  C.  W.  W.  445 

9  C.  W.  N.  25 

Reversioners  I.  L.  R.  29  Calc.  260 

See     Hindu     Law — Reversioners — Po- 
wers   OF    Reversioners,    etc. — Who 

may  sue. 

See  Insolvency  .         .  9  C.  W.  N.  952 

See  Jurisdiction  I.  L.  E.  35  Calc.  777 

See  Jurisdiction  of  Civil  Court. 

See  Limitation  Act  (XV  of  1877),  s.  9. 
I.  L,  R.  35  Calc.  209 

See  Madras  Rent  Recovery  Act,  ss.  15, 
17  and  18     .     I.  L.  R.  25  Mad.  503 

See  Mahomedan  Law — Dower. 

12  C.  W.  W.  84 

See  Maintenance. 

I.  L.  R.  32  Calc.  479 

See  Malicious  Prosecution. 
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See  Mesxb  Profits — Assessment  vs  Ex- 

ECTJTioN,  xsv>  Suits  fok  Mesxe  Profits. 

I.  li.  B.  24  AU.  361 

See  Mortgage — Power  of  Sale. 

I.  L.  R.  25  Mad.  108 

See  Parties — 
Parties  to  Suits — Mortgages,  Suits 
coxcERsrsG   .         .5  C.  W.  N.  423 

Suits  by  some  of  a  class  as  Repre- 
sentatives OF  Class. 
See  Partition     .         ,  9  C.  W.  N.  699 

See  Principal  and  Agent — Authority 
OP  Agents    .     I.  L,  R.  30  Calc.  207 

See  Probate — Opposition  to,  and  Re- 
vocation of,'^.Grant  5  C.  W.  N.  383 

See  Public  Demands  Recovery  Act 
(Ben.  Act  VII  of  1880). 

I.  L.  R.  29  Calc.  73 

See  Public  Demands  Recovery  Act,  s.  7. 
10  C.  W.  N.  130 

See  Public  Demands  Recovery  Act 
(Ben.  Act  VII  of  1880),  s.  19. 

I.  li.  R.  29  Calc.  94 

See  Railway  Cosipan-y*. 

I.  L.  R.  27  Bom.  344 

See  Railways  Act.  ss.  7,  10  and  11. 

I.  L.  R.  25  Mad.  632 

See  Relinquishment  of,  or  OsnssioN  to 
SUE  FOR,  Portion  of  Claim. 

See  Rent,  Suit  for  .     7  C.  W.  N".  720 

See  Restitution  of  Conjugal  Rights. 
L  L.  R.  28  Calc.  37 

See  Sale  for  Arrears  of  Rent — Sur- 
plus Proceeds  of  Sale. 

7  C.  W.  N.  552 
See  Sale  for  Arrears  of  Revenue — 

SEITCSG  aside   SaLE PARTIES. 

7  C.  W.  N.  377 

See  Sale  in  Execution  of  Decree — 
Settixg  ASIDE  Sale — Rights  of  Pur- 
chasers— Recovery  of  Purchase- 
money     .         .         .  5  C.  W.  W.  240 

See  Sale  op  Goods. 

L  L.  R.  25  Mad.  580 

See  Slant) ER     .         .      9  C.  W.  IT,  847 

See  Specific  Relief  Act,  s.  9. 

6  C.  W.  N.  616 

See  Trade-mark        .     13  C.  W.  N".  82 

after  conviction   of  defendant— 

See  Damages — Suits  for  Damages — 
Tort     .         .         .      6  C.  W.  K".  915 

against  witness— 

See  Defamation  I.  L.  B.  28  Calc.  794 


RIGHT  OF  SUIT— conM. 

■ by  co-sharer  landlord — 

See  Co-sharers — Suits  by  Co-sharers 
with  respect  to  the  Joint-Property 
— Kabuliyats     .        7  C.  W.  N.  670 

by  creditor — 

See  Receiver   .    I.  Ij.  R.  30  Calc.  937 


—  certificate  of  sale — 

Sej>  Sale    .         .     .      13  C.  W.  N.  710 

—  for  compensation — 

See  Land  Acquisition  Act  (I  of  1894), 
ss.  11,  18,  31  AN-D  33  .  7  C.  "W.  N.  538 

—  for  maintenance — 

See  Hindu  Law        .     13  C.  W.  K".  150 


for     setting    aside    scheme    of 

management — Mauritius. 

See  ilAHOMEDAN  Law  .    13  C.  W.  N.  26 

road  and  other  cesses,   sale  for 

arrears  of— 

See    Public    Deman*ds    Recovery    Act 
(Beng.  I  OF  1895),  ss.  10,  17,  21. 

I.  L.  R.  28  Calc.  813 

to  compel  registration— 

See  Registration  Act  (III  of  1877).  ss- 
73  to  77  .         .    I.  L.  R.  24  All.  402 


to  enforce  agreement  in  satis- 
faction of  judgment-debt — 

See   Civil    Procedure    Code,     1882,    s. 
257 A.     ,         .         .        6  C.  "W.  N.  27 


—  to  perform  religious  ceremonies — 
See  Executor    .         .  13  C.  W.  K".  557 

—  to  recover  cess  illegally  levied — 

See  3L\dras  Local  Boards  Act,  ss.  57, 
64  AND  149  .       I.  L.  R.  24  Mad.  114 


absolute 

See  Mortgage 


to   set   aside  decree   and  order 
.  13  C.  W,  N.  300 


to   set  aside  sale  in  execution  of 

certificate — 

See    Public    Demands    Recovery    Act 
(Ben.  Act  I  of  1895). 

L  L.  R.  30  Calc.  619 


1.     ACCRUAL  OF  RIGHT. 

Cause    of   action — Limitation 


— Misapprehension  of  legal  rights.  A  judgment 
of  a  Court  altering  a  pure  legal  misapprehension 
as  to  the  rights  and  status,  and  passed  in  a  suit  to 
\«hich  A  w£ks  not  a  party,  cannot  confer  any  fresh 
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EIGHT  OF  SUIT— conW. 

1.  ACCRUAL  OF  RIGHT— cowii. 

cause  of  action  as  against  A  by  the  party  who  pre- 
viously misapprehended  his  correct  legal  claim. 
LoTF  Ali  E^an  v.  Afzuloonissa  Begfm 

3  W.  R.  113 

2. 


Right  of  unborn 
son — Hindu  Law — Limitation.  The  texts  of  Hindu 
law  laying  down  the  right  of  an  unborn  son  to  sue 
only  inculcate  a  family  duty,  and  do  not  apply  to 
the  operation  of  the  law  of  limitation  so  as  to  give 
a  perpetual  right  of  action.  Seetul  Pershad 
Singh  v.  Gour  Dyal  Singh        .      1  W.  R.  283 

Suit  by  zamindar 


to  recover  possession  of  occupancy  holding  against 
occupancy -tenant  and  his  alleged  transferee  in  pos- 
session— Death  of  occupancy -tenant  after  filing  of  suit 
but  before  notice — N^.-W.  P.  Rent  Act,  s.  9.  A  plaint- 
iff is  not  entitled  to  a  decree  in  his  suit  unless,  by 
proof  or  admission  or  default  of  pleading,  he  shows 
that  when  he  instituted  that  suit  he  was  entitled 
to  a  decree.  One  K  C,  a  zamindar,  sued  in  a  Court 
of  revenue  to  recover  an  occupany -holding  from 
one  B  S,  his  occupancy-tenant,  and  that  tenant's 
transferee,  G  S,  to  whom,  by  a  transfer,  which  was 
inoperative  under  s.  9  of  Act  XII  of  1881,  B  S  had 
purported  to  make  over  his  occupancy-holding. 
The  occupancy-tenant  died  after  the  suit  was  filed, 
but  before  he  had  received  notice  of  it,  and  the 
transferee,  being  in  sole  possession  of  the  occu- 
pancy-holding, defended  the  suit.  Held,  under  the 
above  circumstances,  that  the  zamindar's  suit  must 
fail,  inasmuch  as  at  the  time  when  it  was  filed  he 
was  not  entitled  to  immediate  possession  of  the 
occupancy-holding.  Gulzab  Singh  v.  Kalyan 
Chand         .         .         .         .  I.  L.  R.  15  All.  399 

4.  Suit  for  pre-emp- 
tion— Mortgage.  A  pre-emptor  may  sue  any 
time  before  the  expiry  of  a  year  from  the  date  of 
transfer  of  possession.  A  mortgagee's  absolute 
right  and  his  claim  to  pre-emption  arise  from  the 
time  the  sale  becomes  absolute.  Jankee  Kooeb  v. 
Lekeanee  Kooer     .         .         W.  R.  1864,  285 

5.  Suit  for  pre- 
emption— Conditional  sale.  Held,  per  Pearson,  J. 
and  Straight,  J.  (Spankie,  J.,  dissenting),  that 
the  cause  of  action  of  a  person  claiming  the  right 
of  pre-emption  in  the  case  of  a  conditional  sale 
arises  when  the  conditional  sale  takes  place,  and  not 
when  it  becomes  absolute  and  therefore,  where  a 
conditional  sale  took  place  in  1867  and  after  it  had 
become  absolute,  a  person  sued  to  enforce  his  right 
of  pre-emption  in  respect  of  the  property  sold,  bas- 
ing his  claim  upon  a  special  agreement  made  in  the 
interval  between  the  date  of  the  conditional  and  the 
date  that  it  became  absolute,  and  alleging  that 
his  cause  of  action  arose  on  the  latter  date,  that 
the  suit  was  not  maintainable,  the  plaintiff  having 
no  right  of  pre-emption  at  the  time  of  the  condi- 
tional sale.  Lachman  Prasad  v.  Bahadur 
Singh             .         .         .         I.  L.  R.  2  All.  884 


6. 


Suit  for   pre-emp- 


tion— Mortgage — Conditional  sale.     The  cause  of  ac- 


RIGHT  OF  SUIT— cowW. 

1.  ACCRUAL  OF  RIGHT— conid. ' 
tion  of  a  person  claiming  a  right  of  pre-emption 
in  respect  of  a  mortgage  by  way  of  conditional  sale 
arises  on  foreclosure  of  such  mortgage,  that  is  to 
say,  on  the  expiration  of  the  year  of  grace  without 
payment  by  the  mortgagor  of  the  mortgage-money, 
inasmuch  as,  on  the  expiration  of  such  period,  the 
mortgagee  acquires  a  proprietary  title  to  the  mort- 
gaged property.  Such  person  can  therefore  sue  to 
enforce  his  right  of  pre-emption  on  the  expiration 
of  such  period,  and  need  not  wait  to  do  so  until  the 
mortgagee  has  obtained  proprietary  possession  of 
the  mortgaged  property.  Hazari  Ram  v.  Shankar 
Dial         ....       I.  L.  R.  3  All.  770 

7.  — Conditional     sale 


1 


— Pre-emption — Wajib-ul-urz.  On  the  12th  May 
1871  5  mortgaged,  by  way  of  conditional  sale,  a 
share  of  a  village  to  A,  &  stranger.  Such  mortgage 
having  been  foreclosed,  A  sued  B  for  possession  of 
such  share,  and  obtained  a  decree  on  the  16th  April 
1878,  in  execution  of  which  he  obtained  possession 
of  such  share  on  the  9th  September  1878.  On  the 
1st  September  1879  S,  a  co-sharer,  sued  A  and  B, 
to  enforce  his  right  of  pre-emption  in  respect  of 
such  share,  founding  his  suit  upon  the  following 
clause  in  the  administration  paper  of  the  village : 
^^'hen  a  share-holder  desires  to  transfer  his  share, 
a  near  relative  shaU  have  the  first  right ;  next  the 
shareholders  of  the  other  pattis  ;  if  these  refuse  to 
take,  the  vendor  shall  have  power  to  sell  and  mort- 
gage, etc.,  to  whomsoever  he  hkes."  Held  (Pear- 
son, J.,  dissenting),  having  regard  to  the  terms  of 
the  administration  paper,  that  a  cause  of  action 
accrued  to  S  when  such  mortgage  was  foreclosed. 
Per  Spankie,  J.,  Oldfield,  J.,  and  Straight,  J. 
(Stuart,  C.  J.,  dissenting),  that  a  cause  of  action 
also  accrued  to  S  when  such  share  was  mortgaged 
by  way  of  conditional  sale  to  A.  Alu  Prasad  v. 
Sukhan         .         .         .         .  I.  L.  R.  3  All.  610 

8. —  Suit  for  pre-emp- 
tion— Mortgage  by  conditional  sale.  The  wajib- 
ul-urz  of  a  village  provided  that  the  right  of  pre- 
emption should  accrue  ' '  not  only  in  respect  of  ab- 
solute sales,  but  also  in  regard  to  conditional  sales,, 
mortgages  and  ticca  leases. ' '  Held,  that  under  its 
terms  the  right  of  pre-emption  accrued  on  a  mort- 
gage by  conditional  sale  becoming  absolute.  The 
ratio  decidendi  in  Alu  Prasad  v.  Sukhan,  I.  L.  R.  3 
All.  610,  rehed  on.  The  pre-emptor,  in  the  case 
of  a  mortgage  by  conditional  sale  which  has  become 
absolute,  is  bound  to  pay  as  the  price  of  the  pro- 
perty the  entire  amount  due  on  such  mortgage  at  the 
the  time  it  became  absolute.  Ashik  Ali  v.  Ma- 
thura  Kandu         .         .  I.  L.  R.  5  All.  187 

9. First   and  second 


mortgagees — Dispossession  of  second  mortgagee — • 
Limitation — Interest.  Z,  being  indebted  to  A, 
executed  in  his  favour  a  written  mortgage  of  certain 
lands,  in  which  it  was  agreed  that,  if  the  debt  waa 
not  repaid  within  a  fixed  time,  A  should  be  put  in- 
to possession  of  the  lands.  Subsequently  Z  exe- 
cuted in  favour  of  P,  to  whom  also  he  owed  money, 
a  second  mortgage  of  the  same  land  subject  to  the- 
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[GHT  OP  STJTT—contd. 

1.  ACCRUAL  OF  BIGnT—contd. 
%me  condition.  P,  not  receiving  payment  within 
the  stipulated  time,  sued  Z  on  the  mortgage,  and 
obtained  a  decree  for  possession  of  the  lands,  under 
\rhich  he  was  put  into  possession  in  the  year  1846. 
After  P  had  obtained  his  decree.  A,  whose  debt 
had  likewise  remained  unpaid,  brought  a  suit  as 
first  mortgagee  against  Z  and  P  for  the  possession  of 
the  lands,  and,  obtaining  a  decree,  recovered  pos- 
session in  the  year  1847,  dispossessing  P.  In  the 
year  1870,  the  heirs  of  Z,  having  paid  ofE  the  debt 
due  to  A,  resumed  possession,  whereupon  the  heirs 
of  P  applied  to  be  restored  to  possession  in  execution 
of  the  decree  obtained  by  P  in  1846.  This  apph- 
cation  having  been  rejected  on  the  ground  that 
that  decree  had  been  fully  executed  when  P  ob- 
tained possession  under  it,  the  heirs  of  P  instituted  a 
suit  against  the  heirs  of  Z  to  recover  possession  and 
for  interest  during  the  time  they  were  dispossessed. 
Hdd,  by  their  Lordships  of  the  Judicial  Committee 
reversing  the  decision  of  the  High  Court,  that  the 
heirs  of  P  were  entitled  to  possession  on  ^'s  mort- 
gage being  paid  oflF,  and  that  their  cause  of  action 
accrued  and  h'mitation  ran  against  them  from  the 
time  when  the  heirs  of  Z  resumed  possession.  Held, 
also,  that  they  were  not  entitled  to  a  decree  for  the 
interest  accruing  during  the  time  they  were  dis- 
possessed.     NaEATS  SnfGH  V.  SiMBHOO  SiXGH 

I.  L.  B.  1  AIL  325 
L.  K.  4  I.  A.  15 


10. 


Suit    by      pur- 


chaser for  possession — Sale  for  arrears  of  revenue — 
Limitation.  In  suits  instituted  by  a  purchaser  to 
recover  possession  of  an  estate  sold  for  arrears  of 
Government  revenue  due  in  respect  of  such  estate 
the  period  of  Umitation  cannot  be  calculated,  under 
any  circumstances,  from  a  day  anterior  to  the  date 
of  purchase.     Narain  Chx^der  r.  Tayler 

I.  L,  E.  4  Cale.  103  :  3  C.  Ij.  E.  151 


11. 


Suit    to    recover 


compensation  for  land  taken  for  public  purposes  and 
paid  by  Government  to  urong  party.  In  a  suit  to 
recover  money  paid  by  Government  to  the  defend- 
ant as  compensation  for  land  taken  for  pubhc  pur- 
poses which  the  plaintiff  alleged  to  belong  to  him, 
and  not  to  the  defendant : — Held,  that  the  plaint- 
iff's right  of  action  against  the  defendant  accrued 
at  the  time  when  the  defendant  first  took  the  money 
from  Government,  and  that  the  ignorance  of  the 
plaintiff  in  regard  to  the  accrual  of  his  right  did  not 
prevent  the  time  from  running  against  his  suit, 
unless  it  had  been  brought  about  by  the  fraud  of 
the  defendant.  Azboal  Sixgh  v.  Lalla  Gopee- 
NATH 8  "W.  R.  23 


12. 


Possession 


of  lands  not  capable  of  occupation — Khal.  When 
lands  which  are  not  in  their  nature  capable  of  ac- 
tual occupation  (such  as  a  khal)  appertain  to  lands 
which  are  occupied,  the  possession  of  the  former  in 
point  of  law  necessarily  foUows  that  of  the  latter ; 
but  when  a  khal  dries  up  and  becomes  culturable 
if  any  one  to  whom  it  does  not  belong  takes  actual 
possession  of  it,  a  cause  of  action  accrues  to  the  per- 


RIGHT  OP  SUIT— amid. 

1.  ACCRUAL  OF  RIGHT— concW. 

son  in  possession  of  the  land  to  which  the  khal  ap- 
pertains from  the  time  of  the  wrongful  possession, 
and  not  from  the  time  of  the  khal  becoming  cul- 
turable or  cultivated.  Stutkitd  Ali  r.  KmrMOOS- 
iSSA 9  W.  E.  124 


13. 


Promise    to    pay 


^^when  I  am  able.^^  In  a  written  promise  to  pay 
' '  when  I  am  able, ' '  those  words  are  not  to  be  treat- 
ed as  mere  surplusage,  but  as  a  binding  part  of  the 
contract.  The  promisee's  cause  of  action  does  not 
accrue  until  the  promisee  is  in  circumstances  to  pa  v. 
\\  ATSO>-  &  Co.  v.  Blechyxdes     .       1  W.  R.  368 


14. 

perty 


Suit  for  lost  pro- 
Where     property 


discovered — Jurisdiction. 
lost  in  one  district  is  found  in  another,  in  the  pos- 
session of  a  party  who  refuses  to  restore  it,  the 
owner 's  cause  of  action  arises  from  the  date  of  such 
refusal  ;  and  a  suit  to  recover  possession  of  the 
property  must  be  instituted  in  the  district  in  which 
it  is  foimd.  Ram  Pertab  Sixgh  v.  BHOLABTrrrY 
KooxwAR  .         ,         .     9  W.  R.  586 


15. 


Service     u-atan 


land — Successive  life-tenants.  Where  land  belong- 
ing to  a  service  watan  held  on  a  tenure  of  successive 
life-estates  had  passed  out  of  the  possession  of  the 
watandars,  it  was  held  that  a  cause  of  action  to 
recover  such  land  accrued  to  each  successive  life 
tenant  upon  the  death  of  his  predecessor.  Kum 
BIN  Haxmia  v.  Gueurav        .         .       9  Bom.  28 


16. 


Redemption 


— Constructive  payment.  Where  an  assignee  of 
land  covenants  with  his  assignors  to  repay  all  the 
moneys  which  they  have  at  any  time  actually  or 
constructively' paid  t-o  Government  for  redemption, 
a  suit  against  him,  where  money  has  not  been  ac- 
tually paid,  is  premature,  unless  there  is  some  defi- 
nite agreement  with  Government  as  to  the  amount 
which  Government  can  enforce.  Woodrow  v. 
Schiller        .         .         .1  Ind.  Jur.  N".  S.  90 


17. 


Repudiation   by 


tenant  of  landlord's  title.  The  repudiation  of  a 
tenant's  title  by  his  landlord  can  only  form  one 
cause  of  action,  however  oft«n  that  repudiation 
is  repeated.  NrrsD  Kjshore  Sisgh  r.  Hureb 
Pekshad  Modul         .         .         .    13  W.  R.  64 

2.  ACTS  DONE  IN  EXERCISE  OF  S0\T:REIGN 
POWERS. 


1. 


Suit  for  damages  for  refusal 


of  license  by  excise  authorities — Liability  of 
Government — 21  <L-  22  Vict.,  c.  106 — Matter  of 
revenue— 21  Geo.  Ill,  c.  70,  s.  S.  The  plaintiff,  for 
some  years  before  and  up  to  31st  March  1874,  car- 
ried on  the  business  of  a  retail  dealer  in  ganja  and 
sidhi  in  Calcutta,  and  occupied  for  that  purpose 
certain  shops  and  godowns  duly  licensed  under  the 
Government  regulations  with  respect  to  such  sales. 
The  license  had  to  be  renewed  annually,  and  might, 
for  sufficient  cause,  be  withdrawn  any  time  within 
the  year  which  terminated  on  31st  March.     On  4th 
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HIGHT  OF  SUIT— contd. 

2.  ACTS  DONE  IN  EXERCISE  OF  SOVEREIGN 
POWERS— cowid. 

March  1874,  while  the  plaintiff  was  carrying  on  his 
business,  the  Superintendent  of  Excise  for  Calcutta 
put  the  right  to  sell  ganja  and  sidhi  for  the  year 
commencing  the  18th  April  1874  up  to  public 
competition,  which  was  the  usual  way  of  distribut- 
ing the  yearly  licenses.  The  sale  notification  con- 
tained a  list  of  the  shops  with  the  localities  where 
they  were  situated,  but  the  right  was  reserved,  in 
case  of  combination  or  for  other  cause,  to  transfer, 
before  settlement,  any  shop  from  the  locality  speci- 
fied to  some  locality  in  the  neighbourhood  ;  and  the 
conditions  of  sale  were  stated  to  be  "  that  the  Col- 
lector does  not  bind  himself  to  accept  the  highest 
bid  ;  that  the  settlement  with  the  accepted  auc- 
tion-purchasers will  be  contingent  on  the  approval 
by  the  police-authorities  of  the  proposed  locality  of 
the  shop,  and  the  character  of  the  applicant  for 
license  :  that  the  person  accepted  as  the  auction- 
purchaser  shall  deposit  at  once  a  sum  equal  to  the 
license  fee  payable  for  two  months,  and  shall  at  the 
same  time  state  in  writing  in  what  building  his 
shop  will  be  opened,  it  being  understood  that  the 
above  deposit  will  be  returned  to  any  person  whose 
license  is  subsequently  refused  for  police  reason. 
At  the  sale  the  plaintiff  was  the  highest  bidder  for 
the  licenses  for  five  shops  for  the  sale  of  ganja  and 
sidhi,  and  his  bids  were  recorded  ;  and  he  also  paid 
the  deposit  due  in  respect  of  the  licenses  amount- 
ing to  R968.  Subsequently  the  excise  authorities 
refused  licenses  to  the  plaintifl[  for  the  five  shops, 
and  failed  to  return  the  deposit  made  in  respect 
thereof.  In  a  suit  brought  by  the  plaintiff  against 
the  Secretary  of  State  in  Council  for  India,  in  which 
he  alleged  that  the  Government  had  accepted  his 
bid,  and  thereby  contracted  with  him  to  give  him 
the  licenses  and  allow  him  to  carry  on  his  trade  in 
ganja  and  sidhi,  and  that  by  their  not  giving  him 
licenses  and  so  forcing  him  to  close  his  godouTis  and 
shops  they  had  committed  a  breach  of  contract  for 
which  he  was  entitled  to  damages : — Held,  on  the 
evidence  per  Phear,  J.,  that  there  was  no  contract 
between  the  plaintiff  and  the  Government.  Held, 
also,  both  in  the  Court  below  and  on  appeal,  even 
assuming  there  was  a  contract,  that  the  suit  was 
not  maintainable,  bei'ig  in  respect  of  acts  done 
by  the  Government  in  the  exercise  of  sovereign 
powers.  Suits  such  as  might,  previous  to  the  pass- 
ing of  21  &  22  Vict.,  c.  106,  have  been  brought 
against  the  East  India  Company,  and  subsequently 
against  the  Secretary  of  State  in  Council,  are 
limited  to  suits  for  acts  done  in  the  conduct  of 
undertakings  which  might  be  carried  on  by  private 
individuals  without  sovereign  powers.  NoBiK 
Chunder  Dey  v.  Secretary  of  State  for  India 
I.  L.  K.  1  Calc.  11 :  24  "W.  B.  309 

_;Suit  forjillegal  levy  of  import 


duties  by  Collector.     In  1877  H  shipped  salt 
from  Bombay  to  Malabar  ports,  having  conformed    : 
to  the  provisions  of  the  Bombay  Salt  Act,  1873,  and    | 
paid    R 1-13-0    per  maund,  the  full    duty  then  levi-    ' 
able  under  the  Tariff  Act,  1875.     By  a  notification    ' 


RIGHT  OF  SUIT— contd. 

2.  ACTS  DONE  IN  EXERCISE  OF  SOVEREIGN 
POWERS— €on<d. 

under  cl.  B,  s.  6,  of  the  Tariff  Act,  the  Governor* 
General  in  Council  had  exempted  salt  which  paid 
the  excise  duty  at  Bombay  from  liability  to  pay 
more  than  the  difference  between  what  was  so  paid 
and  the  import  duty  leviable  under  the  Tariff  Act. 
While  the  salt  was  in  transit,  the  Salt  Act  of  1877, 
which  raised  the  import  duty  to  R2-8-0  a  maund, 
came  into  force.  The  Collector  of  Malabar  levied 
11  annas  a  maund  on  the  salt  imported,  in  the  belief 
that  he  was  so  authorised  by  law,  and  his  action 
was  ratified  by  Government.  Held,  that  assuming 
the  Collector's  acts  to  be  illegal,  a  suit  to  recover 
the  amount  so  levied  would  lie  against  the  Secretary 
of  State  for  India  in  Council.  Held,  also,  that  the 
payment  at  Bombay  was  not  a  payment  of  import 
duty  by  anticipation,  and  that  the  plaintiff  was 
not  excused  by  the  notification  of  the  Governor- 
General  from  paying  the  amount  levied  by  the  Col- 
lector. Nobin  Chunder  Dey  v.  Secretary  of  State  for 
India,  I.  L.  R.  1  Calc.  11,  dissented  from.  Held, 
on  appeal,  that  the  acts  of  State  of  which  the  Muni- 
cipal Courts  of  British  India  are  debarred  from  tak- 
ing cognizance  are  acts  done  in  the  exercise  of  sover- 
reigii  powers  which  do  not  profess  to  be  justified 
by  municipal  law.  Where  an  act  complained  of 
is  professedly  done  under  the  sanction  of  municipal 
law  and  in  the  exercise  of  powers  conferred  by  that 
law,  the  fact  that  it  is  done  by  the  sovereign 
power,  and  is  not  an  act  which  could  possibly  be 
done  by  a  private  individual  does  not  oust  the 
jurisdiction  of  the  Civil  Courts.  Hari  Bhanji  v. 
Secretary  of  State  for  India 

I.  L.  E.  4  Mad.  344 

s.c.  on  appeal.  Secretary  of  State  for  India  v. 
Hari  Bhanji    .  .         .    I.  L.  R.  5  Mad.  273 

3. Suit  for  breach  of  contract 

by  Government  to  grant  proprietary  rights 
in  land — Contract  entered  into  or  acts  done  in  the 
exercise  of  sovereign  powers.  The  plaintiff,  in  the  suit, 
alleging  that  the  Government  had  granted  him 
a  lease  of  certain  land  with  the  rights  of  a  pro- 
prietor, promising  to  confer  on  him  the  proprietary 
rig'its  in  such  land  if  he  did  certain  things  ;  that  he 
had  done  such  things  ;  that  the  Government  had  re- 
fused to  perform  such  promise  and  had  conferred 
the  proprietary  rights  in  such  land  on  another  per- 
son, claimed  by  virtue  of  the  contract  between  him 
and  the  Government,  and  as  against  the  Govern- 
ment and  such  person,  proprietary-  possession  of 
such  land.  Held,  per  Spankie,  J.,  that,  assuming 
that  the  Government  had  entered  into  such  a  con- 
tract with  the  plaintiff  as  alleged,  the  suit  would 
not  lie,  inasmuch  as  such  contract  was  entered  into, 
and  the  refusal  of  the  Government  to  confer  the 
proprietary  rights  in  such  land  on  the  plaintiff,  and 
the  grant  by  it  of  such  rights  to  such  person,  were 
acts  done  in  the  exercise  of  sovereign  powers.  Held, 
per  Stuart,  C.J.,  that  the  Government  had  entered 
into  the  contract  alleged  by  the  plaintiff  ;  that  the 
suit  would  lie,  as  the  Government  had  not  entered 
into   such    contract    in  the  exercise  of  sovereign 
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powers,  but  in  the  capacity  of  a  private  owner » 
bnt  that  the  plaintiff's  case  failed,  as  he  had  not 
performed  his  part  of  such  contract.  Kishek 
Chaitd  v.  Seceetaby  of  State  foe  India 

I.  li.  K.  3  All.  829 


3.  ATTACHMENT,  SUIT  TO  SET  ASIDE. 

1.  Suit  by  mortgagee — Mort- 
gagee not  claiming  through  judgment -debtor.  A 
mortgagee  claiming  title  otherwise  than  from  the 
•execution-debtor  is  competent,  on  behalf  of  himself 
and  his  mortgagor,  to  sue  to  raise  an  attachment 
on  the  property  of  which  he  is  mortgagee.  Wai- 
GAXKAE  V.  Wadekab         .         5  Bom.  A.  C.  194 


2. 


Mortgagor  and 


mortgagee.  A  and  B  borrowed  money  from  D, 
with  C  as  their  surety,  mortgaging  their  house  to 
C  to  secure  him  from  loss.  The  same  hovise  having 
been  previously  given  to  D,  C  had  to  pay  the  debt 
to  Z),  but  the  house  was  attached  by  £  in  execution 
of  a  decree  against  A  and  B.  C  sued  D  and  E  to 
raise  the  attachment.  Held,  that  the  action  did 
not  lie.  Shtvlall  bis  KHrscHAXD  r.  Balvaxt- 
BAv  VixAYAK         .        2  Bom.  75 :  2nd  Ed.  70 


3. 


Suit  for  attached  property — 


Property  ccilusively  attached  by  one  defendant  against 
another — Cause  of  action.  In  a  suit  to  establish  a 
claim  to  property  which  had  been  attached  in  exe- 
cution of  a  decree  obtained  by  one  defendant  against 
another  which  the  plaintiff  alleged  to  be  collusive  : 
— Held,  that  the  plaint  disclosed  a  caiise  of  action. 
Mahomed  Gazee  Chowdhky  v.  Shitsibhookath 
MissEB      .         .         .         .  22  W.  E.  389 


1. 


4.  AWARDS,  SUITS  CONCERNING. 
Suit  on   award  made  ultra 


vires.  A  suit  on  an  award  made  in  which  the 
arbitrators  have  exceeded  their  powers  is  not  main- 
tainable.    DiTKJAK  Singh  v.  Sibia  .  7  N.  W.  329 

Suit     to     enforce    private 


a'ward — Befusal  of  Court  to  file  award  under  s.  327, 
Act  VIII  of  1S59.  A  suit  lies  to  enforce  an  award 
made  without  the  intervention  of  a  Court  of  justice 
where  an  application  has  been  made  to  file  it  as 
an  award  and  has  been  refused.  Kota  Seetamma 
V.  KoixiPrBLA  SooBBiAH        .         .       8  Mad.  81 

Palakippa  Chetty  f.  Rayappa  Chetty 

4  Mad.  119 


3.   Suit  on  au^ard — 

Award  which  cannot  be  filed  under  s.  525,  Civil  Pro- 
cedure Code.  Where  an  award  cannot  be  filed  and 
a  decree  obtained  upon  it  under  Civil  Procedure 
Code,  8.  525,  a  party  is  not  precluded  from  suing 
upon  it.     GrOPi  Reddi  v.   Mahakaxdi  Reddi 

L  I..  E.  15  Mad.  99 


EIGHT  OP  SUIT— amid. 

4.  AWARDS,  SUITS  CONCERNING— <on/<f. 

4. Suit    to     enforce 

award— Civil  Procedure  Code,  1SS2,  s.  525.  Dis- 
putes  between  the  members  of  a  Hindu  family 
were  referred  to  arbitrators  who  made  an  award  as 
to  how  the  whole  of  the  property  should  be  divided. 
In  pursuance  of  the  award,  part  of  the  moveable 
property  was  divided.  Subsequently  one  of  the 
members  of  the  family  died.  The  plaintiff,  another 
member  of  the  family,  now  sued  to  enforce  the 
award,  or  in  the  alternative  for  partition.  Held, 
that  the  provisions  of  the  Civil  Procedure  Code, 
s.  525,  did  not  preclude  the  plaintiff  from  suing 
to  enforce  the  award.  Gopi  Beddi  v.  Mohanandi 
Beddi,  I.  L.  B.  15  Mad.  99,  followed.  Scbbaraya 
Chetti  v.  Sadasiva  Chetti 

I.  li.  E.  20  Mad,  490 

5.   . Auxird   made   on 


submission  by  person  professing  to  represent  commu- 
nity in  religious  matters.  The  Courts  will  not  in- 
terfere to  enforce  performance  of  an  award  made 
under  a  submission  to  arbitration  entered  into  by  a 
few  persons,  without  the  consent  of  the  entire  com- 
munity in  respect  of  religious  quarrel  relating  to  a 
state  of  things  which  has  been  in  force  at  a  mosque 
for  fifty  years,  by  the  common  conseiit  of  all  the 
worshippers  having  an  interest  therein.     Zahid  r. 

Peebee 3  K".  W.  92 

See  also  MuzHinR  Ali  v.  Gaxzsh  Kooer 

3  N.  W.  46 


e. 


Suit  for  com- 


pensation awarded  by  punchayet  in  accordance  with 
caste  custom.  The  plaintiff  sued  the  defendants, 
his  wife  and  her  father  (first  and  second  defendants) 
to  recover  damages  for  the  non-performance  of  a 
contract  whereby  the  defendants  agreed  to  deliver 
to  the  plaintiff  a  specified  quantity  of  grain.  The 
plaintiff  and  the  first  defendant  appeared  before 
a  punchayet  composed  of  members  of  their  cast«, 
and  the  first  defendant  having  refused  to  live  any 
longer  with  the  plaintiff  the  punchayet  awarded 
the  compensation  claimed,  and  the  defendants  pro- 
mised to  deliver  the  grain.  It  was  found  that  the 
award  of  the  punchayet  was  in  accordance  with  the 
custom  of  the  caste  in  cases  in  which  the  wife  re- 
fused to  live  with  the  husband.  Held,  that  the 
plaintiff  was  entitled  to  maintain  the  suit.  Soobba 
Tevax  v.  Moothookoody       .         .        6  Mad.  40 

7.  Suit  to    set  aside   award — 


Beng.  Beg.  IX  of  IS 33,  ss.  6,  7,  and  9 — Consent  to 
arbitration.  Held,  that  a  suit  for  cancelment  of  an 
award  made  under  ss.  6  and  7,  Regiilation  IX  of 
1833,  where  it  was  not  alleged  that  the  proceed- 
ings were  contrary  to  law,  but  that  the  plaintiff 
did  not  consent  to  it,  was  not  maintainable  under 
s.  9  of  the  said  enactment ;  the  consent  of  the 
parties  not  being  necessary  under  the  provisions 
of  those  sections.     Ikbamoollah  v.  Shed  Pebsh.a.d 

2  Agra  340 


8. 


Award  as  to 


settlement — Beng.  Beg.  IX  of  IS 33,  s.  9 — Necessity  to 
set  aside  award.     It  was  held  that  a  suit  to  obtain 
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possession  of  a  moiety  of  certain  lands  by  estab- 
lishment of  the  title  of  the  plaintififs  as  purchasers 
and  the  cancelment  of  an  award  of  arbitrators,  was 
not  barred  by  s.  9  of  Regulation  IX  of  1833.  The 
award  was  brought  about,  not  under  the  Regula- 
tion, but  owing  to  an  application  of  the  plaintiff 
for  a  partition  of  the  share  under  Regulation  VII 
of  1822,  which  application  was  rejected  in  reference 
to  the  award  declaring  the  plaintiff's  vendors  were 
not  in  possession  at  the  time  of  the  sale.  It  was 
not  necessary  that  the  award  should  be  set  aside 
prior  to  an  adjudication  on  the  claim,  as  it  deter- 
mined no  question  of  title.  If  the  dispossession 
of  the  vendors  did  not  take  place  at  a  period  more 
remote  than  twelve  years  before  the  commence- 
ment of  the  suit,  the  plaintiffs  were  entitled  to  a 
decree  for  possession  on  establishment  of  their  right 
even  if  there  was  no  sufficient  reason  to  set  aside 
the  award.     Gunga  Baksh  v.  Wali  Baksh 

7  N,  W.  169 


5.  BOUNDARIES. 

Suit    to     compel    neighbouring 

landholders  to  fix  boundary — Absence  of 
hostile  act.  A  proprietor  of  land  has  no  right  to 
bring  a  suit  to  compel  his  neighbours  to  agree 
to  a  particular  line  of  boundary  being  marked  out 
between  his  lands  and  their?,  where  he  does  not  ven- 
ture to  Say  that  they  have  by  any  overt  act  trans- 
gressed that  boundary.  Ameeroonnissa  Begtjm 
V.  Gopal  Sahoo         .         .         .       22  W.  E.  134 


6.  BUILDING,  SUIT  TO  RESTRAIN. 
Suit  to  restrain   o"wner    of 


land  from  building — Interference  with  easement 
or  right.  A  suit  ^\•ill  not  lie  to  restrain  an  owner 
of  land  from  erecting  buildings  on  his  land,  unless 
by  doing  so  he  is  interfering  with  some  easement 
acquired  by  the  owner  of  the  neighbouring  land, 
or  interfering  with  the  free  erjoymert  of  his  land. 
Ram  Rooch  Chowdree  v.  Deokee  Nttndtjn 

2  N.  W.  169 

Kasim  Ali  Khan  v.  Biej  Kishore 

2  N.  W.  182 

JoGGUL  Lall  V.  Jasoda  Bebee  .    3  KT.  W.  311 
Erection     of    buildings     by 


ovtrners  of  adjoining  sites  under  agreements 
■with  Government — Government  surveyor  made 
arbiter  in  case  of  dispute — Party  u-all,  liability  of 
owners  for  costs  of — Stiit  before  obtaining  Govern- 
ment surveyor's  certificate.  Under  separate  agree- 
ments made  by  them  respectively  with  Govern- 
ment, the  plaintiff  and  defendant  held  adjoining 
plots  of  land  for  biiilding.  The  agreements  con- 
tained the  same  terms  and  stipulations  among 
which  were  the  following  :  ' '  {a)  The  buildings  to  be 
continuous,  with  party  walls  common  to  both  ad- 
joining houses,      (b)  All  disputes  regarding  the' cost 
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6.  BUILDING,  SUIT  TO  RESTRAIN— conid. 
and  maintenance  of  party  walls  to  be  decided  by 
the  Government  surveyor,  whose  decision  shall  be 
binding  on  both  parties. ' '  The  plaintiff  employed 
a  contractor  to  erect  a  house  upon  his  plot  of  land. 
The  house  was  completed  in  1870,  the  north  wall 
of  which  was  built  as  a  party  wall  in  pursuance  of 
the  condition  contained  in  the  agreement  with 
Government.  Disputes  subsequently  arose 
between  the  plaintiff  and  his  contractor,  which 
were  not  settled  until  the  26th  August  1878,  on 
which  date  the  plaintiff  paid  the  contractor  a  sum 
of  R  20,515-4-11,  which  included  the  cost  of  the 
party  wall.  After  the  plaintiff 's  house  had  been 
completed  the  defendant  built  his  house  upon  the 
adjoining  land,  and  in  so  doing  he  used  a  large 
portion  of  the  party  wall  as  the  southern  wall  of 
his  house.  He  paid  the  plaintiff  half  the  cost  of 
the  portion  so  used  by  him.  The  rear  portion  of 
the  said  wall  was  not  used  by  the  defendant,  as 
his  house  did  not  extend  so  far  to  the  rear  as  the 
house  of  the  plaintiff.  The  plaintiff  demanded 
payment  of  half  the  cost  ofc*hat  part  of  the  wall 
not  used  by  the  defendants,  but  the  defendants 
refused  to  pay.  The  plaintiff  then  claimed  that- 
part  of  the  wall  as  his  own  property,  and  pro- 
ceeded to  open  windows  in  it.  The  defendants 
objected.  The  plaintiff  subsequently  filed  the 
present  suit,  claiming  from  the  defendants  payment 
of  half  the  cost  of  the  said  portion  of  the  wall  not 
used  by  the  defendants,  and  in  the  event  of  such 
payment  not  being  awarded,  he  prayed  for  a  de- 
claration that  he  was  the  sole  oMTier  of  the  said  por- 
tion of  the  wall,  and  for  an  injunction  restraining 
the  defendants  from  disturbing  him  in  the  sole  en- 
joyment thereof.  Both  the  defendants  pleaded 
limitation,  and  denied  their  liability  to  pay  any  part 
of  the  cost  of  that  part  of  the  wall  which  they  did 
not  use.  The  first  defendant  further  alleged  that- 
he  had  paid  the  whole  cost  of  the  foundation  and 
other  parts  of  the  said  Mall  and  claimed  to  set  off 
this  payment  against  the  claim  of  the  plaintiff. 
At  the  original  hearing,  Scott,  J.,  held  that  the  part 
of  the  wall  in  dispute,  although  not  used  by  the 
defendants,  was  a  party  wall,  having  regard  to 
the  terms  of  the  agreement  under  which  the  said 
wall  was  erected  ;  and  that  the  suit  was  not  barred, 
but  that  there  was  no  right  of  action  for  the  cost  of 
the  party  wall  independently  of  the  award  of  the 
Government  surveyor  in  whose  decision  lay  all 
disputes  as  to  such  cost  ;  and  that,  until  his  deci- 
sion was  given,  there  was  no  complete  cause  of 
action.  Scott,  J.,  accordingly,  on  11th  December 
1882  decreed  that  the  defendants  were  severally 
liable  to  pay  the  half  of  whatever  sum  the  Gov- 
ernment surveyor  might  certify  to  Ibe  due  for  the- 
cost  of  the  disputed  part  of  the  said  wall,  and  that- 
the  defendants  were  entitled  to  set  off,  in  the  calcu- 
lation of  what  was  due  from  them,  the  cost  of  any 
work  or  materials  which  the  Government  surveyor 
might  find  had  been  contributed  by  the  first  de- 
fendant. The  case  was  thereupon  adjourned,  ia 
order  that  the  certificate  of  the  Government  sur- 
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Tcyor  might  be  obtained.     The  Government   sur- 
veyor subsequently  gave  his  certificate  as  to  the  cost 
of  the  unused  portion  of  the  said  wall,  but  stated 
that  on  the  evidence  before  him  he  was  unable 
to  decide   as  to  the  ownership  of  the  foundations, 
etc.,  of  the  wall.     The  case  came  on  again  before 
Scott,  J.,  who  decided  to  take  evidence  on  the 
points  left  undetermined  by  the  Government  sur- 
veyor. Witnesses  were  accordingly  examined  and 
on  11th  December  1883  the  Court  disallowed  the 
defendant's  claim  of  set-off,  and  gave  judgment  for 
the  plain ti£E  for  half  the  sum  certified  by  the  Gov- 
ernment surveyor  as  the  cost  of  the  disputed  part 
of  the  wall.     The  defendant  appealed.    Held,  that, 
having  regard  to  the  terms  of  the  agreement  under 
which  the  plaintiff  and  the  defendants  respectively 
held  their  property,  the  Court  was  not  competent 
to  determine  the  question  of  the  defendant's  set- 
off or  the  other  points  raised   by  the   pleadings. 
These  were  matters  to  be  decided  by  the  Gfovem- 
ment  surveyor,  whose  certificate  was  a  condition 
precedent  to  the  plaintiff 's  right  to  sue,  and  upon 
which  the  Court  might  give  judgment.     Covekji 
LuDDHA  V.  MoKAEJi  Pttnja  .  I.  L.  R.  9  Bom.  183 

3.  Suit    for    removal    of    ob- 

fltruetion  in  huilding— Alteration  in  building. 
The  alteration  of  any  building  does  not  give  the 
right  to  a  suit  to  remove  it  or  restore  it  to  its  ori- 
ginal condition,  unless  the  building  in  consequence 
of  such  alteration  obstructs  or  impedes  the  access 
to  the  plaintiff's  premises  improperly,  or  takes 
away  any  frontage  right  from  him.  Koodrttt  Au 
V.  Gholam  Ali     .         .         .         .3  Agra  71 


•    Suit    for    removal 
-Fear  of  acquiescence.    A 


of 

suit 


en- 

for 


eroaclim.ent- 
the  removal  of  an  encroachment  is  maintainable 
without  actual  damage  having  occurred  or  the  im- 
mediate prospect  of  damage,  if  it  can  be  shown 
that  some  damage  may  arise  from  the  encroach- 
ment hereafter,  when,  from  the  plaintiff's  right 
to  interfere  for  a  series  of  years,  the  opposite  party 
would  possibly  have  acquired  a  right  which  would 
Tsar  the  plaintiff's  remedy.  Jcdooxath  Mttllick 
V.  Kalee  Kristo  Tagore     .         .     22  W.  B.  73 

s.c.    after     remand,     Jitdookath   MnxicK    v. 
Kalee  Kristo  Tagore    .         .     25  W.  R.  524 

{^ri?.  CASTE  QUESTIONS. 


1. 


Suit  for  damages  for  -with- 


Tiolding  a  customary  present  from  a  mem- 
Taer  of  a  caste — Omission  from  distribution  of 
funeral  presents.  The  plaintiff  complained  that  on 
the  occasion  of  the  distribution  of  certain  funeral 
presents  by  the  defendant's  father,  in  which  as  a 
member  of  the  caste  the  plaintiff  was  entitled  to 
share,  he  had  been  omitted,  and  had  received  no- 
thing. He  sued  the  defendants  to  recover  da- 
mages for  the  injury  to  his  character  and  reputa- 
tion caused  by  such  omission.  Held,  that  there 
-was  no  legal  right  in  the  plaintiff  to  the  funeral 
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presents,  and  the  slight  which  the  omission  to 
give  such  presents  to  the  plaintiff  might  imply 
was  to  be  regarded  as  the  result  of  a  breach  of  social 
etiquette,  with  which  the  caste  was  exclusively 
competent  to  deal.  Mayasha>-kar  v.  Hari- 
SHA>-KAR        .  .      L  li.  B.  10  Bom.  661 

2.  Claim    to    be    chalvadi    of 

Lingayet  c&ste—IrUrusion  in  office — Office  to 
which  no  fees  are  appurtenant.  Plaintiff  was  the 
hereditary  holder  of  the  office  of  chalvadi  or  bearer 
on  pubUc  occasions  of  the  insignia  or  symbols  of 
the  Lingayet  caste  at  Bagalkot  in  the  district  of 
Belgaum  ;  no  fees  as  of  right  were  appurtenant 
to  that  office,  but  voluntary  gratuities  might  be 
given  to  the  chalvadi.  In  an  action  brought  by 
plaintiff  against  defendant  as  an  intruder  upon 
his  (the  plaintiff's)  office : — Held,  that  the  plainriff's 
claim  to  be  chalvadi  of  the  Lingayet  caste  at  Ba- 
galkot was  a  caste  question  within  the  meaning 
of  the  unrepealed  portion  of  cL  1,  s.  21  of  Bombay 
Regulation  II  of  1827.     Shaxkaka  v.  Has^ia 

I.  L.  E.  2  Bom.  470 

3.  Custom. — Caste    usage — £"0:- 

pvl-sion  of  member  of  caste  under  mistake  of  fact 
and  without  notice.  In  a  suit  relating  to  the  man- 
agement of  the  common  property  of  the  mem- 
bers of  a  Hindu  caste,  the  plaintiff's  right  to  sue 
was  denied  on  the  ground  that,  having  violated 
the  rules  of  the  caste,  he  had  been  expelled  from 
it.  Held,  (i)  that  it  was  open  to  the  Court  to  deter- 
mine whether  or  not  the  alleged  expulsion  from 
caste  was  valid  ;  (ii)  that  if  the  plaintiff  had  not 
in  fact  violated  the  rules  of  the  caste,  but  was  ex- 
pelled under  the  bond  fide,  but  mistaken,  belief 
that  he  had  committed  a  caste  offence,  the  expul- 
sion was  illegal  and  could  not  affect  his  rights.  Per 
Kernax,  J. — A  custom  or  usage  of  a  caste  to  expel 
a  member  in  his  absence  without  notice  given  or 
opxx)rtunity  of  explanation  offered  is  not  a  vaUd 
custom.     Krisxasami  Chetti  r.  Virasami  Chetti 

I.  Ii.  E.  10  Mad.  133 

4.  • Dispute  as  right  to  office  of 

kbatib — Mahomedan  Law — Bom.  Reg.  II  of 
■  1S27,  s.  21.  S.  21  of  Regulation  II  of  1827  has 
no  application  to  suits  between  Mahomedans. 
A  dispute  as  to  the  right  to  an  office,  such  as  the 
office  of  khatib  (or  preacher)  is  said  to  be  among 
Mahomedans,  is  not  a  caste  question  within  the 
meaning  of  the  term  as  used  in  the  section  ;  a 
suit  will  therefore  lie  to  establish  such  a  right. 
Hashim  Saheb  valad  Akmed  Saheb  v.  HrsEis- 

SHA   TALAD   KaRMSHA   FaKIR 

1. 1..  E.  13  Bom.  429 


5. 


Custom     of     caate— Funeral 


ceremonies — Bight  to  assistance  of  feUotc-members 
of  caste — Befusal  to  assist — Cause  of  action.  The 
plaintiff,  a  Hindu  and  Kharva  by  caste,  alleged 
in  his  plaint  that,  pursuant  to  a  usage  of  his 
caste,  he,  on  the  occasion  of  his  child's  death, 
called  upon  the  defendants,  who  were  his  caste- 
fellows,  to  assist  him  in  removing  the  dead  body 
and  performing  caste  ceremonies  incidental  there- 
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to ;  that  the  defendants  refused  to  do  so,  and  in- 
duced other  members  of  the  caste  to  refuse  also ; 
that,  in  consequence  thereof,  the  plaintiff  was  in- 
jured in  his  caste  status  ;  and  he  prayed  for  a  de- 
claration that  the  defendant's  acts  were  unlawful, 
and  that  he  was  lawfully  entitled  to  exercise  and 
enjoy  all  his  customary  caste-rights  and  privileges 
and  also  for  damages  and  for  an  injunction  re- 
straining the  defendants  from  preventing  other 
members  of  the  caste  from  recognizing  him  and 
treating  him  as  a  member  of  the  caste.  Held,  that 
the  plaint  disclosed  no  cause  of  action,  and  must 
be  rejected.     Kanji  Bavla  v.  Aejun  Shamji 

I.  L.  R.  18  Bom.  115 


8.  CESS. 

^rsuit  to  establish  right  to  cess — 

Order  of  settlement  officer  refusing  to  record  cess. 
A  suit  may  be  maintained  by  a  zamindar  to  estab- 
lish his  right  to  a  cess  and  to  question  the  valid- 
ity of  an  order  of  the  settlement  officer  refusing  to 
record  the  cess.  Mahommed  Ali  Khan  v.  Oomrao 
Singh 2  N.  W.  425 


1. 


9.  CHARITIES  AND  TRUSTS. 

Suit  to  recover  trust  pro- 


perty— Advocate-General — Dedication  of  lands  for 
charitable  use — Illegal  sale — Suit  to  set  aside  sale 
ami  recover  trust  property — Code  of  Civil  Procedure, 
1882,  s.  539.  The  plaintiS's  grandfather  dedicated 
certain  lands  in  a  village,  of  which  he  Avas  the  jaghir- 
dar,  to  the  expense  of  celebrating  an  annual  fair  in 
honour  of  a  saint,  and  of  lighting  a  lamp  at  his 
shrine.  He  reserved  the  paramount  authority  over, 
and  management  of,  the  said  lands  to  his  family,  of 
which  the  plaintiff  was  the  representative.  The 
lands  were  sold  illegally,  as  alleged  by  the  plaintiff, 
to  the  defendant  at  an  auction  in  execution  of  a 
decree  obtained  against  one  N  who  with  his  prede- 
cessors had,  as  was  alleged,  been  employed  to 
worship  at  the  shrine.  The  plaintiff  accordingly 
sought  to  have  the  sale  set  aside,  and  to  be  put  into 
possession  of  the  land.  Held,  that  the  object  of  the 
suit  being  merely  to  recover  the  trust  property 
from  outsiders,  did  not  fail  within  s  539  of  the  Code 
of  Civil  Procedure,  and  it  could  be  jjroceeded  with 
without  making  the  Advocate-General  a  party  to  it. 
Lakshmandas  v.  Gaspateav 

I.  L.  E.  8  Bom.  365 

2.  Suit    for    declaration    that 


property  is  ■w&k.f— Act  XX  of  1863,  ss.  14, 15, 
IS— Civil  Procedure  Code,  s.  539— Specific  Belief 
Act  (I  of  1877),  s.  42-  A  Mahomedan  brought 
a  suit  against  a  person  in  possession  of  certain  pro- 
perty for  a  declaration  that  the  j^roperty  was  wakf. 
He  did  not  allege  himself  to  be  interested  in  the 
property  further  or  otherwise  than  as  being  a  Maho- 
medan. He  stated  as  his  cause  of  action  that  the 
^t^ffindant  had,  in  a  former  suit  between  the  same 
p<irties,  fiJed  a  written  statement  in  which  he  denied 
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that  the  property  now  in  question  was  wakf.     Held,  5 
that,unless  it  could  be  shown  that  the  suit  was  main-     I 
tainable  under  some  statutory  provision,  it  could  not     i 
be  maintained.    Held,  also,  that  inasmuch  as  no  per- 
mission had  been  given  to  the  plaintiff  to  bring  the 
suit,  it  was  not  maintainable  under  Act  XX  of  1863 
or  under  s.  539  of  the  Civil  Procedure  Code.     Held,. 
further,  that  the  suit  was  not  maintainable  under  ' 
the  provisions  of  s.  42  of  Act  I  of    1877   (Specific  J 
Relief  Act).     Held,  therefore,  that  the  suit  was  not  j 
maintainable.     Wajid  Ali  Shah  v.  Dia>tat-ullah 
Beo I.  L.  R.  8  All.  31 

3. _  Suit  to  set  aside   alienation 

of  wakf  property  made  to  a  stranger— CiVff 
Procedure  Code,  1882,  s.  539.  When  a  suit  is 
brought  to  set  aside  an  alienation  made  to  a  stranger, 
such  a  suit  by  the  worshipper  at  a  mosque  or 
temple  can  be  maintained  and  does  not  fall  within 
s.  539  of  the  Civil  Procedure  Code.  That  section  is 
only  applicable  where  there  is  an  alleged  breach  of 
trust  created  for  a  public,  charitable,  or  religious 
purpose,  and  the  direction  of  the  Court  is  necessary 
for  the  administration  of  the  trust.  As  against 
strangers,  s.  539  does  not  apply.  Hassan  v.  Sagun 
Balkrishna        .         .        I.  L.  R.  24  Bom.  170 


4. 


Suit     by     Avorshipper     for 


breach  of  trust  of  funds  dedicated  to  idol — 

Civil  Procedure  Code  {Act  X  of  1877),  s.  539. 
Worshippers  or  devotees  of  an  idol  are  entitled  to 
bring  a  suit  complaining  of  a  breach  of  trust  with 
reference  to  the  funds  or  property  belonging  to  the 
idol  or  appendant  to  its  temple.  Quosre :  Whether, 
if  the  suit  had  been  brought  after  the  Civil  Proce- 
dure Code  (Act  X  of  1877)  came  into  force,  s.  539  of 
that  Act  could  be  held  applicable  to  the*  devasthan 
of  an  idol  or  temple,  dedicated  merely  to  the  pur- 
poses of  such  idol  or  temple.  Radhabai  eom 
Chimnaji  Sau  v.  CniMNAJi  BIN  Ramji  Sali 

I.  li.  R.  3  Bom.  27 


5. 


Suit  to  set  aside   mortgage 


of  endowed  property — "  Wakf  "  property — 
Suit  relating  to  public  charity — Civil  Procedure 
Code,  s.  539 — "Religious  institution" — Act  VI  of 
1871,  s.  24 — Mahomedan  law — Endovment.  Cer- 
tain Mahomedans  sued  to  set  aside  a  mortgage 
of  endowed  property  belonging  to  a  mosque,  the 
decree  enforcing  the  mortgage,  and  the  sale  of  the 
mortgaged  property  in  execution  of  that  decree,  and 
for  the  demolition  of  buildings  erected  by  the  pur- 
chaser, and  the  ejectment  of  the  purchaser.  Held, 
that  the  plaintiffs,  as  Mahomedans,  entitled  to 
frec[uent  the  mosque  and  to  use  the  other  religious 
buildings  connected  with  the  endowment,  could 
maintain  the  suit,  and  s.  539  of  the  Civil  Procedure 
Code  had  no  application  to  the  case,  the  endowment 
being  a  religious  institution  within  the  meaning  of 
s.  24  of  Act  VI  of  1871,  and  therefore  governed  by 
Mahomedan  law.  Zafaryab  Ali  v.  Bakhtawab 
Singh  .         .         .         I.  L.  R.  5  All.  497 


6. 


Suit  on  account  of  interfer- 


ence w^ith  right   of    devotion  in  mosque — 

Religious  endowment — Form  of  suit — Civil  Procedure 
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Code,  1882,  ss.  30,  539.  Every  Mahomedanwho  has 
a  right  to  use  a  mosque  for  purposes  of  devotion  is 
entitled  to  exercise  such  right  without  hindrance 
and  is  competent  to  maintain  a  suit  against  any  one 
who  interferes  with  its  exercise,  irrespective  of  the 
provisions  of  ss.  30  and  539  of  the  Civil  Procedure 
Code.  S.  30  of  the  Civil  Procedure  Code  applies 
only  to  cases  in  which  many  jiersons  are  jointly 
interested  in  obtaining  relief,  and  not  to  cases  in 
which  an  individual  right  has  been  violated.  Za- 
fan/ab  Ali  v.  Baktawar  Singh,  I.  L.  B.,  5  AU. 
497,  referred  to.  Jan  Ali  v.  Bam  Nath  Mundul, 
I.  L.  B.  8  Calc.  32,  dissented  from.  Jawahea  v. 
Akbak  Husaet       .         .  I.  L  B.  7  AIL  178 

7.  Worshipi>er's  suit  to  recover 

land — Trustee  not  a  plaintiff.  An  individual  wor- 
shipper in  a  mosque  is  not  entitled  to  sue  for  the 
recovery  of  possession  of  land  belonging  to  the 
mosque.  ^\Tiile  there  is  a  trustee  who  has  not  been 
removed  from  his  office,  he  is  the  only  person 
entitled  (irrespective  of  s.  30  of  the  Code  of  Civil 
Procedure)  to  use  for  the  recovery  of  land  belonging 
to  the  institution.  Zafaryah  Ali  v.  Bakhiauxtr 
Singh,  I.  L.  B.  5  All.  497,  considered.  Ivamakajtt 
V.  AsAXAi,!  Sheriff  .     L  L.  R.  23  Mad,  99 

Sfbharayadu  r.  Asakali  Sheriff 

I,  li.  B.  23  Mad.  100  note 


8. 


Suit  by  members  of  a  caste 


and  "worshippers  at  caste  temple  against 
trustees  of  caste  and  temple  property — 
Civil  Frocedure  Code  (Act  X  of  1877),  as.  30  and  539 
— Bight  to  manage  caste  and  tempie  funds — Public 
charity — Private  charity — Parties — Trustees — Neg- 
ligence — Wilful  default — Acquiescence  of  majority 
of  caste  in  unauthorized  use  of  trust  funds — Bights 
of  minority.  In  or  about  the  year  1899  a  temple 
to  the  god  Shrl  Anoninathji  was  erected  in  Bom- 
bay by  the  Dossa  Oswall  Bania  caste,  the  rehgion  of 
which  caste  is  the  Jain  rehgion.  A  large  portion  of 
the  funds  required  for  building  the  temple  was 
advanced  by  one  A'  N,  at  that  time  the  leading  man 
in  the  caste,  the  rest  was  obtained  from  the  caste 
by  subscription.  The  firm  of  N  N  acted  as  the 
bankers  to  the  caste  and  to  the  temple  received, 
all  the  gifts  and  oflFerings  made  by  the  worship- 
pers, and  for  many  years  administered  all  the  affairs 
of  the  temple.  The  sums  advanced  by  N  N  were 
gradually  but  entirely  repaid  to  him  out  of  the 
gifts  and  offerings.  There  were  three  separate 
funds,  of  which  separate  accounts  were  kept  in  the 
books,  viz.  (i)  the  darasa  fund,  which  was  devoted 
to  the  temple  purposes,  such  as  maintenance  of 
priests,  repairs,  etc.,  and  gifts  to  poorer  temples ; 
(ii)  the  sadaran  fund,  which  was  more  extended  in  its 
objects,  but  still  hmited  to  reUgious  and  charitable 
purposes,  such  as  payments  to  poor  devotees  irres- 
pective of  their  caste,  etc.,  and  (iii)  the  mahajan 
fund,  which  was  devoted  to  caste  purposes,  such  as 
purchase  of  caste  utensils,  etc.  All  three  funds  were 
collective  at  the  temple.  Gifts  and  offerings  were 
made  by  all  worshippers  at  the  temple,  whether 
members  of  the  caste  or   not.     Subscriptions  were 
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made  only  by  members  of  the  caste.  All  the  regular 
subscriptions  came  from  the  caste  exclusively,  and 
the  great  bulk  of  the  gifts  and  offerings  came  from 
the  caste  also.  Only  about  R  12,000  had  been  given 
by  outsiders  up  to  the  date  of  the  suit,  while  nearly 
six  lakhs  hafl  been  given  by  the  caste.  AT  A'  died  in 
1842,  and  his  adopted  son  V  became  head  of  the 
firm  which  continued  to  manage  the  funds  of  the 
temple  under  the  name  of  N  V  db  Co.  V  died  in  1852 
and  H  (defendant  No.  1 )  succeeded  liim.  The  firm 
meanwhile  had  invested  the  funds  of  the  temple  in 
eight  lots  of  immoveable  property.  In  1867  the 
caste  determined  to  appoint  trustees  of  the  temple 
property,  and  in  September  1867  a  trust-deed  was 
executed  whereby  H,  K,  and  G  (defendants  Nos.  1, 
2,  and  3),  together  with  three  others  who  were  dead 
at  the  time  of  this  suit,— nz.,  J  B,  T  W,  and  M  T, 
— were  appointed  trustees  of  all  the  immoveable 
property  belonging  to  the  temple.  The  deed  set 
forth  the  objects  to  which  the  income  of  the  pro- 
perty should  be  applied  and  provided  that  the  sur- 
plus should  be  invested  in  Government  securities, 
in  corporation  shares  or  in  landed  property,  but 
in  no  other  shares  of  any  description  whatsoever. 
If  also  authorized  the  trustees  to  invest  surplus 
moneys  in  the  firm  of  F  N  cfc  Co.  It  was  admitted 
that,  subsequently  to  June  1869,  the  trustees 
managed  the  temple,  and  not  only  the  immoveable 
property,  but  all  the  funds.  A  debt  of  R  2,40,000 
was  due  from  the  firm  of  F  A'  d:  Co.  to  the  temple 
and  caste  when  the  trustees  took  over  the  manage- 
ment. In  1870  the  firm  of  F  A'  <fc  Co.  became  insol- 
vent, and  in  their  schedule  the  trustees  were  entered 
as  creditors  in  respect  of  darasa  account,  R  1,57,649  ; 
on  mahajan  account  R  68,0 17  ;  on  sadaran  acount, 
R  22,597.  It  was  admitted  that  the  trustees  knew 
of  this  entry  in  the  said  schedule.  They,  however, 
received  no  dividend,  although  other  creditors,  in- 
cluding K  (defendant  No.  2),  were  paid  two  annas 
in  the  rupee.  The  sum  of  R  2,40,000  due  to  the 
temple  was  wholly  lost.  In  April  1867,  R  15,000  of 
the  temple  funds  were  invested — ^it  did  not  appear 
by  whom — in  the  name  of  G  (defendant  No.  3),  and 
in  August  1868  a  sum  of  R  15,000  was  advanced  to 
one  J  P.  In  1869  a  sum  of  R  10,000  was  advanced 
by  the  trustees  to  A'  K  <{,-  Co.,  which  was  never 
repaid,  nor  was  any  interest  received  upon  it.  '  It 
was  lost  on  the  failure  of  that  firm  in  1879.  The 
principal  partner  of  that  firm  (A'  K)  was  the  only 
son  of  K  (defendant  No.  2),  who  also  had  an  interest 
in  it.  In  1877-78  various  loans  were  made  by  the 
trustees  to  three  mills  in  which  one  or  more  of  the 
trustees  was  interested.  Of  R55.000  lent  to  the 
mills  and  to  A"  K  db  Co.,  R 42,000  were  lost.  Half 
a  lakh  of  outstanding  gifts  to  the  temple  remained 
uncollected  owing  to  the  negligence  of  the  trustees. 
Two  suits  brought  by  another  caste  against ^the 
trustees  were  defended  out  of  the  temple  funds. 
A!l  the  defendants  (trustees),  with  the  exception'of 
E,  were  in  needy  circumstances.  In  1880  a  hun- 
dred members  of  the  caste  protested  against  the 
management  of  caste  and  temple  affairs  by  the 
defendants.     The  plaintiffs,  six  in  number,   took 
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part  in  the  protest,  and  filed  the  present  suit  in  1881. 
Thereupon  there  was  a  caste  agitation  in  favour  of 
the  defendants,  who  were  all  shettias  of  the  caste. 
A  meeting  of  the  caste  was  held,  and  a  series  of  re- 
solutions, supporting  the  defendant's  management 
and  approving  of  their  conduct,  was  passed,  and  a 
document  to  that  effect  was  signed  by  1,468  persons 
— the    whole    caste    in    Bombay    numbering   only 
1,500.    The  plaintiffs  sought  to  make  the  defendants 
liable  in  respect  of  the  moneys  lost  to  the  caste  and 
temple  funds,  and  prayed  for  the  appointment  of 
new   trustees  and  for  the  settlement  of  a  scheme. 
The   defendants  denied  the  charges  of  negligence, 
and  pleaded  that  the  suit  was  not  properly  consti- 
tuted, not  having  been  brought  under  s.  30  or  539 
of  the  Civil  Procedure  Code  of  1877,  and  that  it 
was  in  contravention   of   Regulation   II   of   1827, 
Ch.  IT,  s.  21.     They  relied  upon  the  fact  that  the 
•caste  had  approved  of  their  conduct  and  had  allowed 
them  to  defend  this  suit  at  the  expense  of  the  caste. 
They  contended   that  under   these   circumstances 
the  plaintiffs  were  not  entitled  to  maintain  the  suit, 
and  that  the  Court  would  not  interfere  with  or  control 
the  decision  of  the  majority  of  the  caste  in  matters 
relating  to  the  internal  management  of  its  affairs. 
^eW,  that  s.  30  of  the  Civil  Procedure  Code  (Act 
X  of  1877)  did  not  apply.     If  the  plaintiffs  had  any 
right  of  action,  it  was  a  complete  right  of  action 
vested  in  each  of  them,  and  not  a  mere  joint  right 
shared   with   others  and    incomplete    unless   they 
united  themselves  Avith  others.     They  sued  as  sub- 
scribers to  the  temple  and  devotees  of  the  idol,  and 
as  such  each  had  a  right  to  complain  of  maladminis- 
tration.    They  were  entitled  to  sue  in  their  own 
right  and  in  their  own  name  without  permission  of 
the    Court    or    notice  to    other  parties    interested. 
Hfld,  also  (following  Thanqa  Karuppa  v.  Arumuga 
Nadan,  I.  L.  R.  5  Mad.  383),  that  s.  539  of  Act  _X 
of  1877  did  not  apply.     The  three   funds   adminis- 
tered by  the  defendants  were  different  in  character. 
The  mahajan  fund  was  a  purely  secular  fund  ;  the 
other  two  funds  were  rehgious  and  charitable  fund. 
Even  if  the  case  came  under   the   Civil  Procedure 
Code  (Act  XIV  of  1882),  s.  539  would  not  apply,  that 
section  being  permissive  or  directory,  and  not  man- 
datory.    Any  person  interested  in  the  proper  observ- 
ance of  a  religious  endowment  may  sue  in  his  own 
name  to  have  the  trust  properly  administered.     The 
■section  does  not  prohibit  a  private  suit,  and  does  not 
make  the  sanction  of  the  Advocate-General  a  condi- 
tion precedent.     The  gifts  to  the  temple  comprised 
In  the  darasa  and  sadaran  funds  were  irrevocably 
dedicated  to  a  public  charity,  and  therefore  the  ap- 
proval by  the  caste  of  the  conduct  of  the  trustees 
was  no  bar  to  the  suit.     They  were  also  dedicated  to 
the  idol,  who  was  a  public,  not  a  mere  private  house- 
hold, divinity.      The  ideal  personality  of  such  an 
idol  is  well  recognized,  and  in  case  of  misappropria- 
tion of  the  property  he  is  entitled  to  the  protection 
of  the  public  authorities,  on  the  ground  that  it  has 
been  devoted  to  public  religious  purposes,  and  must 
•not  be  wasted  even  by  the  donors.     The  manage- 
ment of  the  temple  belonged  to  the  Dossa  Oswall 
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Bania  caste,  and  not  to  the  whole  Jain  community. 
Although  the  donation  were  irrevocably  dedicated 
to  public  purposes,  the  donors  had  never  lost  the 
right,  which  was  attached  to  the  caste  from  the 
beginning,  of  managing  the  temple  which  they  had 
founded,  and  their  management  could  only  be 
interfered  with  as  a  public  charitable  trust  on 
proof  of  maladministration.  On  the  evidence  : — 
Held,  that  the  defendants  were  not  liable  for  losses 
prior  to  1867.  It  was  not  clearly  proved  that 
they  were  managers  of  the  temple  funds  before 
that  date.  Held,  also,  that  the  defendants  were 
Liable  for  the  losses  incurred  subsequently  to 
1867.  They  assumed  the  management  on  the 
execution  of  the  trust-deed  in  that  year,  and 
ought  to  have  taken  steps  to  recover  the  moneys 
which  had  been  improperly  advanced  on  loan  or 
otherwise  negligently  invested.  Not  having  done 
so,  they  were  guilty  of  wilful  neglect,  and  were 
liable  to  refund  the  moneys  which  had  been  lost. 
The  liability  was,  however,  confined  to  the  first 
three  defendants,  it  not  being  proved  that  the 
remaining  defendants  had  ever  acted  as  trustees. 
The  negligence  of  the  trustees  in  not  taking  steps 
to  recover  the  R  2,40,000  due  from  the  firm  oi  V  N 
&  Co.  was  a  clear  breach  of  trust.  The  evidence 
showed  that,  although  the  whole  sum  could  not 
have  been  recovered  at  any  time  during  the  trus- 
teeship of  the  defendants,  yet  that  some  portion 
of  the  money  might  have  been  obtained  if  due 
diligence  had  been  used,  and  that  other  creditors 
of  the  firm  had  actually  been  paid  2  annas  in  the 
rupee.  The  first  three  defendants  were  therefore 
liable  to  refund  2  annas  in  the  rupee  of  such  por- 
tion of  the  R2,40,000  as  belonged  to  the  darasa  and 
sadaran  funds.  As  to  the  mahajan  fund,  it  belonged 
to  the  caste,  and  the  caste  had  condoned  its  mis- 
application, which  it  had  power  to  do.  The  defend- 
ants were  also  held  liable  to  refund  such  other  sums 
as  had  come  into  their  hands  and  had  been  lost  in 
consequence  of  their  negligence.  The  Court  re- 
moved the  defendants  from  the  trusteeship,  and 
ordered  a  scheme  to  be  settled.  Thakersey  Dev- 
EAj  V.  Htjrbhum  Narsey  I.  Ii.  R.  8  Bom.  432 


9. 


Suit  for  possession  of    en- 


dowed property — Religious  trust — Charitable 
trust— Civil  Procedure  Code  {Act  XIV  of  18S2), 
ss.  30,  539— Act  XX  of  1863.  The  plaintiff  sued  to . 
recover  possession  as  mutwalis  of  certain  parcels  of 
land,  alleging  that  they  were  dedicated  as  wakf ,  and 
that  the  profits  were  "  applied  to  the  feeding  of 
wayfarers  and  travellers,  to  lighting  the  mosque 
and  shrine  in  the  evening,  and  to  meeting  the  ex- 
penses of  repeating  prayers  on  the  occasion  of  Id 
and  Bakhrid,  and  that  the  said  profits  were  never 
spent  for  personal  purposes."  The  plaintiff  based 
her  right  to  sue  upon  the  fact  that  her  deceased 
husband  had  been  mutwalli,  and  she  prayed  that  the 
property  in  suit  might  be  declared  wakf,  and  that 
certain  alienations  made  by  her  step-son  since  her 
husband's  death  might  be  set  aside.  Held,  that  the 
trust  to  which  the  suit  related  was  one  partly  for 
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charitable  and  partly  for  religious  purposes.  As 
far  as  it  related  to  the  former,  it  was  governed  by 
s.  539  of  the  Civil  Procedure  Code,  and  if  viewed 
in  the  hght  of  the  latter,  by  Act  XX  of  1863 ;  and 
that  the  suit,  not  being  properly  framed  in  com- 
pl  ance  with  the  pro\Tsions  of  either  of  those  enact- 
ments, was  not  maintainable.  Held,  further,  that 
even  supposing  the  endowment  alleged  was  neither 
a  public  charity  within  the  meaning  cf  s.  539  of 
the  Civil  Procedure  Code  nor  a  religious  endowment 
to  which  Act  XX  of  1863  applied,  the  plaintiff  was 
not  entitled  to  sue  alone,  as  it  was  clear  upon  the 
face  of  the  plaint  that  she  was  not  alone  interested  in 
the  subject-matter  of  the  suit,  and  therefore  that 
she  could  only  sue  on  behalf  of  all  who  were  so  in- 
terested, having  first  obtained  the  leave  of  the  Court 
and  otherwise  complied  with  the  provisions  of  s.  30 
of  the  Civil  Procedure  Code.  I.tjtifuxissa  Bibi  r. 
Nazibijn  Bibi  .         .      I.  L.  B.  11  Calc.  33 


10. 


Suit  in  respect  of  religious 


endowmeat— C»tn7  Procedure  Code  (Act  X  of 
(1877),  ss.  30,  539—Beng.  Reg.  XIX  of  l>10—Act 
XX  of  1863.  In  a  suit  by  two  of  the  worshippers 
at  a  certain  mosque,  instituted  after  having  obtain- 
ed the  sanction  of  the  Advocate -General  under 
s.  539  of  the  Civil  Procedure  Code,  ogainst  the  mut- 
walli  of  the  mosque  and  two  other  persons  to  whom 
the  mutwalli  haid  mortgaged  part  of  the  endowed 
property  to  secure  the  repayment  of  a  loan,  it 
appear^  that  one  of  the  mortgagees  had  sold  son  e 
of  the  wakf  property  in  execution  of  a  decree  which 
he  had  obtained  upon  his  mortgage,  and  the  pro- 
perty had  been  purchased  by  the  other  mortgagee. 
The  plaintiffs  prayed  that  the  property  purchased 
might  be  declared  to  be  wakf  ;  that  the  sale  in 
execution  might  be  declared  to  be  i..valid  ;  that  a 
mutwalli  might  be  appointed  by  the  Coiirt ;  and 
that  the  costs  of  doing  the  acts  of  the  work  might 
be  defrayed  from  the  profits  of  the  propert3'  be- 
longing to  the  endowTnent.  Held,  that,  so  far  as 
regarded  that  portion  of  the  prayer  which  fell  with- 
in the  provisio  s  of  s.  539  of  the  Code,  the  plaintiffs 
were  not  e.  titled  to  sue,  as  they  were  not  "  persons 
havii  g  a  direct  interest  iu  the  trust "  \tithi  the 
meaiii  g  of  the  section  and  that  the  suit  should 
have  been  instituted  under  s.  14  of  Act  XX  of 
1863  after  sa  .ction  obtained  under  s.  18.  Held, 
also,  that,  though  the  plaintiffs  might  possibly 
have  obtained  leave  to  sue  under  s.  30  of  the  Code 
on  behalf  of  themselves  and  the  other  perso  s 
attending  the  mosque,  they,  not  having  obtained 
such  leave,  were  not  entitled  to  institute  the  suit 
for  the  purpose  of  obtaining  the  relief  asked  for  in 
the  other  prayers  of  the  plaint.  Jajj  At.t  t;.  Ram 
Nath  Mtjsbul        .         .         I.  Ij.  B.  8  Calc.  3^ 

S.C.  Jak  Ali  v.  Atawub  RcHMrx 

9  C.  Ii.  B.  433 

See  Sbdovasa  Chakiab  v.  Raghava  Chariar 
L  Ii.  B.  23  Mad.  28 
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11.  Suit  to  restrain  use  of  pro- 

perty for  other  than  purposes  of  endow- 
ment— Injunction-  Property  dedicated  to  religious 
purposes.  The  plaintiff's  ancestor  built  a  temple, 
a  bathing-g^at,  a  room  called  "Gu'^gajatri  ghur," 
and  a  ghat  close  to  it,  to  which  persons  on  the  point 
of  death  were  removed,  and  certain  ceremonies 
were  performed.  The  defendants  used  the  last 
mentioned  ghat  fot  the  purp)ose  of  landing  goods. 
Htld,  that  if,  when  the  plaintiff's  ancestor  erected 
the  buildi  gs,  he  intended  to  grant  to  the  Hindu 
commiraity  merely  a  right  of  easement  over  the 
property,  and  not  to  transfer  the  ownership  therein 
to  the  community,  the  plaintiff  was  e*  titled  to 
maintain  a  suit  to  restrain  defendants  from  using 
the  ghat  for  trading  purposes.  Jaggamoxi  Dasi 
V.    NiLMOSl    Ghosal 

I.  Ii.  B.  9  Calc.  75  :  11  C.  L.  B.  502 


12. 


Leave    to  sue— CiVi7    Proce- 


dure Code  (1882),  s.  539—Poicer  of  Court  to  grant 
relief  outside  the  sanction.  When  sanction  is  given 
to  the  institution  of  a  suit  under  s.  539  of  the  Code 
of  Qvil  Procedure  (Act  XIV  of  18S21  the  suit  must 
be  Umited  to  matters  included  in  the  sanction.  It  is 
not  competent  to  the  Court  to  enlarge  the  scope  of 
the  suit  and  grant  reliefs  other  than  those  included 
in  the  terms  of  the  sanction.  HrssEix  Miyan  t'. 
C01J.ECTOB  OF  Kaira    .      I.  Ii.  B.  21  Bom.  257 


13. 


Sanction  granted  to  two 


persons  separately  to  institute  suit  in  re- 
spect of  breach  of  charitable  trust — Civil 
Procedure  Code,  s.  539.  R  instituted  a  suit  with  the 
Collector's  sanction  to  compel  the  performance  of  a 
charitable  trust ;  D  was  subsequently  joined  as 
plaintiff,  having  also  obtained  the  Collector's  sanc- 
tion to  institute  the  suit.  Held,  that  the  sanction 
obtained  by  D  related  back  to  the  institution  of 
the  suit.     Ramayyaxgar  v.  Krishxayyaxgar 

I.  L.  B.   10  Mad.  185 


14. 


Religious  institution,  suit 


concerning  management  of — Sanction  of  Ad- 
vocate-Cenernl,  necessity  of — Civil  Procedure  Code, 
1S77  and  1882,  s.  539.  In  a  suit  brought  in  1881 
with  no  written  consent  of  the  Advocate-General 
bv  the  head  of  an  adhinam  for  declarations  that  a 
muth  was  subject  to  his  control ;  that  he  was  en- 
titled to  appoint  a  manager  ;  that  the  present  head 
of  the  muth  was  not  duly  appointed  and  his  nomina- 
tion by  his  predecessor  was  invahd  ;  and  for  dehvery 
of  jKJSsession  of  the  moveable  and  immoveable  pro- 
perties of  the  muth  to  a  nominee  of  the  plaintiff ; 
the  claim  exteuded  also  to  rehgious  establishments 
at  Benares  and  elsewhere  connected  with  the  muth  : 
— Held,  that  the  consent  of  the  Advocate-General  to 
the  suit  was  not  required  ;  the  suit  having  been  in- 
stituted under  the  Civil  Procedure  Code  of  ]S77and 
the  cause  of  action  not  being  an  alleged  breach  of 
trust.  GiY.iXA  Sambaxdha  Paxt).\ra  Saxxadhi  v. 
KAX-DASAin  Tambirax     .    L  Ii.  B.  10  Mad.  375 


15. 


Public  charity    Trmt— Pub- 


lic chariiable  or  religious  trust — Offering%  made  to 
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an  idol — Liability  of  persons  in  possession  of  an 
idoVs  property — Account — Jurisdiction  of  Civil 
Courts  in  cases  relating  to  public  charities — Civil 
Procedure  Code  (Act  X  of  1H77),  s.  539— 'Direct 
interest,"  meaninq  of.  1.  A  trust  for  a  Hindu  idol 
and  temple  is  to  be  regarded  in  India  as  one  created 
"  for  public  charitable  purposes  "  within  the  meaning 
of  s.  539  of  the  Code  of  Civil  Procedure  (Act  X  of 
1877).  2.  The  Hindu  law  recognizes  not  only  cor- 
porate bodies  with  riglits  of  property  vested  in  the 
corporation  apart  from  its  individual  members,  but 
also  the  judicial  persons  or  subjects  called  founda- 
tions. A  Hindu  who  wishes  to  establish  a  rehgious 
or  charitable  institution  may,  according  to  his  law, 
express  his  purpose  and  endow  it,  and  the  ruler  will 
give  effect  to  the  bounty,  or  at  least  protect  it.  A 
trust  is  not  required  for  this  purpose  as  it  is  by  Eng- 
lish law.  3.  Those  who  take  charge  of  gifts  made 
to  a  religious  or  charitable  institution  whether 
such  gifts  consist  of  cash,  jewels,  or  land — incur 
thereby  a  responsibihty  for  their  due  application 
to  the  purposes  of  the  institution.  They  are 
answerable  as  trustees  would  be,  even  though  they 
have  not  consciously  accepted  a  trust,  and  a  remedy 
may  be  sought  against  them  for  maladministration 
by  suit  open  to  any  one  interested  as  under  the 
Roman  system  in  a  like  case  by  means  of  a  popu- 
laris  actio.  The  plaintiffs  as  relators  filed  this  suit 
under  s.  539  of  the  Code  of  Civil  Procedure  (Act  X 
of  1877)  against  the  defendants  as  trustees  of  the 
temple  of  Shri  Ranchhod  Raiji  at  Dakor.  The 
plaintiffs  were  five  in  number.  The  first  plaintiff 
was  tlie  hereditary  manager  of  the  temple  and  its 
appendant  villages.  The  other  plaintiffs  were 
priests  residing  at  Dakor,  who  ordinarily  took 
charge  of  pilgrims  visiting  the  shrine,  and  per- 
formed worship  of  the  idol  on  their  behalf.  The 
defendants  were  the  shevaks  or  ministers  of  the 
idol — about  one  hundred  and  fifty  in  number — who 
took  office  by  hereditary  descent.  They  remained 
in  constant  attendance  on  the  idol,  performed  the 
daily  services  at  the  temple,  collected  all  the  offer- 
ings made  at  the  shrine,  and  kept  them  ia  a 
bhandar  or  store-room.  The  god  Shri  Ranchhod 
Raiji  was  held  in  great  veneration  by  the  followers 
of  the  Vaishnava  reUgion  throughout  Western  India. 
Every  full  moon  thousands  of  pilsjrims  resorted  to 
the  shrine,  and  made  offerings  to  the  deity  of  cash, 
ornaments,  clothes,  and  other  articles  amounting 
in  value  to  about  a  lakh  of  rupees  in  the  course  of  a 
year.  Besides  these  offerings,  the  temple  enjoyed 
a  grant,  in  perpetuity,  of  the  revenues  of  several 
inam  villages,  of  which  Dakor  and  Kangri  yielded 
the  largest  income.  The  plaintiffs  sued  as  persons 
interested  in  the  maintenance  of  this  public  religious 
and  charitable  institution,  and  prayed  that  the 
Court  would  make  the  defendants  as  recipients  of  the 
offerings  at  the  idol's  shrine,  accountable  as  trustees, 
for  the  right  disposal  of  the  property  thus  acquired. 
The  i^laintiffs  alleged  that  the  income  of  the  temple 
had  largely  increased,  and  had  been  wTongly  appro- 
priated by  the  defendants  to  their  personal  purposes. 
They  therefore   prayed   for  an    account,    for    the 
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appointment  of  a  receiver,  for  the  removal  of  the 
shevaks  from  their  office,  and  for  the  settlement  of  a 
scheme  of  future  management.  The  defendants 
answered  [inter  alia)  that  the  plaintiffs  had  not  such 
a  direct  interest  in  the  institution  as  to  entitle  them 
to  sue  under  s.  539  of  Act  X  of  1877  ;  that  they  them- 
selves were  owners  of  the  idol  and  of  the  idol's 
property,  and  that  as  such  they  were  not  liable  to 
render  an  account  of  the  offerings  they  had  coUected 
at  the  shrine.  They  also  contended  that  they  were 
not  liable  to  be  removed  from  their  ofiSces,  which 
they  and  their  ancestors  had  held  for  several  cen- 
turies past.  The  District  Judge  dismissed  the  suit, 
on  the  preliminary  ground  that,  except  the  first 
plaintiff,  who  was  a  hereditary  manager  of  the 
temple,  the  other  plaintiffs  had  not  such  a  direct 
interest  in  the  charity  as  to  entitle  them  to 
sue  under  s.  539  of  the  Code  of  Civil  Procedure 
(Act  X  of  1877).  Hdd,  reversing  the  decision  of 
the  District  Judge,  that  plaintiffs  Nos.  2 — 5,  as 
priests  residing  at  Dakor  and  taking  part  in  the 
worship  of  the  idol,  were  directly  interested  in  its 
due  performance  and  its  maintenance.  Though 
they  might  not  be  trustees,  they  were  clearly 
among  those  who  in  practice  benefited  by  the  exe- 
cution of  the  trust.  They  had  thus  an  undeniable 
locus  standi  as  relators,  and  the  suit  could  proceed 
at  the'r  instance.  Hdd,  further,  that  the  shevaks 
were  not  the  owners  of  the  offerings  made  to  the 
idol.  As  recipients  of  those  offerings  they  were 
responsible  for  their  due  application  to  the  purposes 
of  the  foundation.  They  were  hable  as  trustees  to 
render  an  account  of  their  management.  The  Court 
accordingly  directed  the  District  Judge  (i)  to  take 
steps  either  by  appointing  a  receiver,  or  otherwise, 
in  his  discretion,  for  guarding  the  property  of  the 
temple  ;  (ii)  to  take  an  account  of  the  property  and 
of  the  receipts  and  disbursements  of  the  temple ; 
(iii)  to  make  the  requisite  orders  for  recovering 
property  appropriated  by  the  shevaks ;  and  (iv) 
to  draw  up  a  scheme  for  the  future  management 
of  the  temple  and  its  funds,  regard  being  had 
to  the  established  practice  of  the  institution  and  to 
the  position  of  the  shevaks  and  of  other  persons 
connected  with  it.  The  jurisdiction  of  the  Civil 
Courts  in  matters  of  this  kind  discussed.  Manohab 
Ganesh  Tambekar  v.  Lakitmiram  Govindram 
I.  L.  R.  12  Bom.  247 

Held  by  the  Privy  Council,  affirming  this  decision, 
that  the  decree  was  right,  no  further  directions  being 
necessary  :  the  first  thing  to  be  done  being  to  take 
an  account  of  the  trust  property  without  which 
scheme  for  future  management  could  not  be  settled. 
Chotalai.  Lakhmiram  v.  Manohar  Ganesh  Tam- 
bekar .  .  .  .  I.  L,  R.  24  Botn.  50 
Ii.  R.  26  I.  A.  199  :  4  C.  W.  K".  23 

See  Manohar  v.  Keshavram 

I.  Ii.  R.  12  Bom.  267  note 
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Hindu  temple  relating  to  trust — Trust  for 
public  rdigious  purposes — Private  trust — Civil  PrO' 
cedure  Code,  ss.  30,  539— Act  XX  of  1863— Hindu 


(     10989     ) 


DIGEST  OF  CASES. 


(     10990    ) 


flQHT  OF  SXnr—conid. 

9.  CHARITIES  AND  TRUSTS— conid. 

.arc.    The  defendants  made  a  gift  of  land  to  a 
lindu   temple   for   the   purpose  of   defraying  the 
xpenses  appertaining  to  the  idoL     The  temple  was 
uilt  and  the  gift  made  in  1870.     The  defendants 
htained  from  the  revenue  authorities  mutation  of 
ames  in  the  idol's  favour  and  an  acknowledgment 
f  the  person  whom  they  nominated  as  agent  or 
lanager.     The    plaintiff,   alleging  that    they  had 
ubsequently  repossessed    themselves   of  the  land 
nd  the  profits  accruing  therefrom,  and   that   he 
t  as  interested  £is  a  Hindu  in  worshipping  at  the 
temple,    and  professing  to   sue   on    behalf   of  the 
Pntire   body  of    the  worshippers  thereat   sued  for 
'  leclaration  that  the  land  was  wakf,  and  the  idol 
ntitled  to    hold  it    in  his  own  name  ;    that  the 
lefendants  should  be  directed  to  apply  the  income 
if  the  property  to  the  purposes  of  the  temple,  and 
'at    the    Court    should     give    such     orders    and 
mictions  as  might  be  necessary  and  proper  for 
future  management  of  the  temple  and  payment 
income.     No  sanction  to  the  institution    of  the 
i:  was  obtained  under  s.  539  of    the  Civil  Pro- 
dure  Code.     Held,  by  the  Full  Bench,    that   the 
zift  made  by  the  defendants  constituted  a  trust  for 
he  purposes  of  the  temple.     Per  Edge,  C.J.,  and 
Ttrrell,  J.,  that  the  defendants  before  the  Court 
iid  not  constitute  themselves  trustees  in  any  sense. 
Held,  also,  by  the  Fiill  Bench,  that  the  suit  was  not 
maintainable    as    against    those    defendants.     Per 
Straight,  J.,  that  the  suit  was  not  maintainable 
under  the  Hindu  Law ;  that  the  trust  was  one  for 
public  religious  purposes  ;  that  such  a  suit,  in  which 
the  plaintiff  asked  to  have  the  trust   administered 
'     the  Court,  could  not  be  maintained  ^rithout  the 
ction   required   by   s.    539   of  the   Code ;   that 
iming  s.  539  to  be  inapplicable,  an  Act  XX  of 
'3  to  apply,  the  suit  could  not    be  maintained 
thout  the  sanction   required   by  that  Act;    and 
triat,  with  reference  to  s.  30  of  the  Code,  no  cause  of 
action  had  accrued  to  plaintiff  alone  on  which  he 
L could  maintain  the  suit.     Per  Edge,  C.7.,  and  Tyr- 
jrlKELL,  J.,   that  if  the  trust    were    one    for    public 
religious  purpose,  the  suit  as  against  the  defendants 
b-'fore  the  Court,  must  fail  for  non-comphance  with 
the  provisions  of  s.   539  of  the  Code  and,  if  for 
private  or  qjiasi-pviv&te  religious  purposes,   it  must 
also  fail,   since  there  was   no    principle   on    which 
the  plaintiff,  as  one  of  the  public  worshipping  in 
the  temple,  could  maintain  it  against  those  defend- 
ants who  were  not  trustees,  but  (if  they  had  wrong- 
fully taken  possession)  trespassers  ;  that  Act  XX  of 
1S63  could  not  apply;   and  that,  with   reference 
to   s.    30   of   the   Code,    the    plaintiff    could    not 
maintain  the  suit  alone  on  his  own  behalf,  or   on 
behalf  of  himself  and  others  agaiustj  those  defend- 
ants.    Jawahra  v.  Akbar  Husain,  I.  L.  R.    7  AU. 
17 S,  distinguished.     Manohar  Ganesh    Tambekar  v. 
Lakhmiram    Gabindram,  I.  L.  B.  12   Bom.    247 ; 
LiUifunissa  Bibi  v.  Nuzirun  Bibi,  I.  L.  R.   11  Calc. 
33  ;  and  Htra  Lai  v.  Bhairon,  I.  L.  B.  5  AU.  602, 
referred  to.     IVajid  AU    Shah  v.    DinaluUah  Beg, 
\  I.  L.  B.  S  AU.  31,  approved.     Raghubar  Dial  v. 
. Kesho  Ramaxuj  Das       .        I.  L.  K.  11  All.  18 


BIGHT  OP  SUIT— con  W. 

9.  CHARITIES  AND  TRUSTS— <»«/i. 

17.  Suit  to  remove  a  trustee— 
CivU  Procedure  Code,  s.  539 — Interest  necessary  to 
support  a  suit.  The  plaintiffs,  having  an  interest  as 
the  managers  of  a  temple  in  seeing  to  the  due  per- 
formance of  the  rehgious  part  of  the  administration 
of  a  certain  charity  endowed  for  the  sustenance  ol 
Brahmans  and  connected  with  the  temple,  and  beino 
further  interested  in  its  administration  as  Brahmans 
entitled  under  certain  circumstances  to  share  in 
the  benefits  of  the  charity,  sued  under  s.  539  of  the 
Code  of  Civil  Procedure  to  remove  defendant  from 
the  trusteeship  of  the  charity  on  the  ground  of 
fraudulent  mismanagement.  Held,  that  the  plaint- 
iffs' interest  did  not  support  the  suit.  Quaere  : 
\Vhether  a  suit  for  the  removal  of  a  trustee  will  lie 
under  the  above  section.  Narasimha  v.  Ayyan 
Chetti  .        I.  li.  R.  12  Mad.  157 

18.  Civil    Procedure 

Code,  18S2,  s.  539Stat.  52  Geo.  Ill,  c.  101.  A 
suit  to  remove  a  trustee  of  a  charitable  trust 
does  not  he  under  s.  539  of  the  Code  of  CSvil  Pro- 
cedure. Narasimha  v.  Ayyan  Chetti,  I.  L.  R.  12 
Mad.  157,  followetL  Per  Shephard,  J. — The  lan- 
guage of  s,  535  is  in  part  borrowed  from  52  Geo.  Ill, 
c.  101  (Sir  Samuel  Romilly's  Act),  and  the  decisions 
upon  that  Statute  are  in  a  measure  reproduced  in  the 
section.  S.  539  should  accordingly  be  construed  in 
the  hght  of  the  decisions  on  that  Statute,  so  far  as 
they  are  apphcablc  to  the  language  of  the  section  ; 
and  the  Statute  having  from  the  first  been  held  to  be 
inapphcable  to  cases  in  which  the  hostile  removable 
of  a  trustee  is  required,  s.  539  is  Ukewise  inapphcable 
to  such  cases.  Raxgasami  Naicka>-  v.  Vardappa 
Naickax       .         .         .     L  L.  R.  17  Mad.  462 

19.  . Civil    Procedure 

Code,  1S82,  s.  539 — Suit  for  removal  of  trustees  of  a 
public  charity  and  for  account — Jurisdiction  of  Dis- 
trict Judge—Jurisdiction  of  Subordinite  Judge.  A 
suit  to  remove  the  trustees  of  a  pubhc  charity,  and 
to  compel  them  to  account  and  to  make  good  the 
losses  sustained  by  the  charity  in  consequence  of 
their  default,  is  a  suit  which  falls  within  the  scope 
of  s.  539  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882),  and  must  therefore  be  instituted  in  a  Dis- 
trict Court,  and  not  in  a  Subordinate  Judge's  Court. 
HussEEOHAK  V.  Collector  of  Kaira 

L  li.  R.  21  Bom.  48 


20. 


Civil  Procedure 


Code,  s.  539 — Jurisdiction  of  District  Court.  In  a 
suit  under  the  Ci\'il  Procedure  Code,  s.  539,  in  the 
District  Court  to  remove  the  hereditary  trustee  of  a 
pubhc  trust  for  breach  of  trust,  the  District  Judge 
held  that  the  suit  could  not  be  maintained.  The 
plaintiff  appealed,  and  the  appeal  came  on  before  two 
•Judges,  who  differed  in  opinion.  The  appeal  was 
thereupon  referred  under  the  Civil  Procedure  Code, 
s.  575,  and  was  heard  by  a  Bench  of  three  Judges, 
including  the  Judges  who  first  heard  the  appeal. 
Held  by'^BEST  and  Weir,  JJ.  (MrrrrusAsn  Ayyar, 
J.,  dissenting),  that  the  suit  was  maintainable  under 
the  Civil  Procedure  Code,  s.  539.  Narasimha  v, 
Ayyan,  I.  L.  B.  12  Mad.  157,  considered.  Sub- 
bayya  v.  Krishna      .        I.  L.  B.  14  Mad,  186 

16  A  2 
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DIGEST  OF  CASES. 


(     10992     ) 


BIGHT  OF  SUIT— conW. 

9.  CHAEITIES  AND  TRUSTS— conW. 


21. 


Civil  Procedure 


Code  {1882),  s.  539 — Suit  to  remove  a  trustee  and  to 
recover  possession  of  trust  'property  in  the  hands  of  a 
third  party — Limitation  Act  {XV  of  1877),  Sch.  I  J, 
Art.  134— Stat.  52,  Geo.  Ill,  c.  101— Civil  Procedure 
Code  Amendment  Act  {VII  of  1888)— Act  XX  of 
1863,  s.  14 — Duty  of  Collector  in  sanctioning  suit — 
Irregularity  not  affecting  merits  of  suit — Civil  Proce- 
dure Code,  s.  578.  A  suit  for  the  dismissal  of  a 
trustee  and  for  the  recovery  of  trust  property  from 
the  hands  of  a  third  party  to  -whom  the  same  has 
been  improperly  ahenated  is  within  the  scope  of 
s.  539  of  the  Civil  Procedure  Code.  S^ibhayya  v. 
Krishna,  I.  L.  R.  14  Mad.  186,  followed.  Lakshman- 
das  Parashram  v.  Ganpatrav  Krishna,  I.  L.  R.  8 
Bom.  365,  distinguished.  Art.  134  of  the  second 
schedule  of  the  Indian  Limitation  Act  (XV  of  1877) 
applies  to  such  a  suit.  The  difference  between  the 
provisions  of  s.  539  of  the  Civil  Procedure  Code  and 
those  of  52  Geo.  Ill,  c.  101  (Romilly's  Act),  pointed 
out.  Persons  having  a  riglit  to  worship  in  a 
temple  are  within  the  scope  of  s.  539.  Under  that 
section,  as  originally  enacted,  the  words  were  "  hav- 
ing a  direct  interest  in  the  trust,"  and  the  word 
"direct"  has  been  taken  out  by  Act  VII  of  1888. 
The  inference  is  that  the  Legislature  intended  to 
allow  persons  having  the  same  sort  of  interest  that 
is  sufficient  under  s.  14  of  Act  XX  of  1863  to  main- 
ta,in  a  suit  under  s.  539.  The  Collector,  in  giving 
his  consent  to  the  institution  of  a  suit  under  s.  539, 
has  to  exercise  his  judgment  in  the  matter,  and  see 
not  only  whether  the  persons  suing  are  persons 
having  ar.  interest  in  the  trust,  but  also  whether  the 
trust  is  a  public  trust  of  the  kind  contemplated  by 
the  section  and  whether  there  are  prima  facie 
grounds  for  thinking  that  there  has  been  a  breach 
of  trust.  But  where  the  form  of  the  permission 
showed  that  be  had  omitted  to  exercise  his  judg- 
ment in  the  matter  of  the  interest  of  the  plaintiffs 
in  the  trust,  such  omission  was  held  to  be  a  mere 
irregularity  and  witlun  the  scope  of  s.  578  of  the 
Civil  Procedure  Code.  Sajedur  Raja  Chowdhttri 
V.  GoTJR  MoHUN  Das  Bai.shnav 

I.  L.  B.  24  Gale.  418 


22. 


Charitable  endow- 


ments— Interest  sufficient  to  siipport  a  suit  relatin-g 
to  charity.  A  Hindu,  shortly  before  his  death,  direc- 
ted his  wife  and  mother  to  employ  part  of  his  pro- 
perty for  the  maintenance  and  upkeep  of  charit- 
able institution,  being  a  choultry  where  Japta  Brah- 
mans  and  travellers  were  fed,  and  at  tke  same  .time 
empowered  his  wife  to  make  an  adoption,  declaring 
that  the  adopted  son  should  have  no  interest  in  the 
property  devoted  to  the  charitable  purpose.  On 
his  death,  the  widow  and  mother  executed  a  docu- 
ment, relating  to  the  property,  to  give  effect  to  the 
wishes  of  the  deceased  for  the  benefit  of  Brahmans  ; 
and  three  years  later  the  widow  took  in  adoption  a 
boy,  whose  father  acquiesced  in  the  deceased  man's 
dispositions.  The  charitable  trust  having  been 
neglected  and  the  adoptive  son  having  taken  posses- 
sion in  his  own  right  of  the  lands  constituting  the 


RIGHT  OF  BTJVr—contd. 

9.  CHARITIES  AND  TRUSTS-^on<d. 

endowment,  two  Brahman  residents  in  the  neigh- 
bourhood who  had  obtained  leave  under  s.  30,  Civil 
Procedure  Code,  instituted  a  suit  as  representing 
the  Brahman  community  at  large  to  remove  the 
widow  from  the  office  of  trustees,  to  have  the  adopt- 
ed son  declared  inehgible  for  that  office  and  for 
the  appointment  of  a  new  trustee.  Held,  that  the 
plaintiffs  possessed  sufficient  interest  in  the  charity 
to  enable  them  to  maintain  the  suit,  and  that  they 
were  entitled  to  the  rehef  claimed  by  them.  Gaka- 
pati  Ayyan  v.  Savithri  Ammal 

I.  L.  B.  21  MacL  10 


23. 


Civil  Procedure 


Code,  1882,  s.  239 — Trust.  A  suit  may  properly 
be  brought  and  a  decree  made  under  s.  539  of  the 
Code' of  Civil_Procedure  for  the  removal  of  a  trustee. 
Narasimha  v.  Ayyan  Chetti,  I.  L.  R.  12  Mad.  157  . 
Sathappayyar  v.  Periasami,  I.  L.  R.  14  Mad.  1  ] 
Rangasami  Naiclcan  v.  Varadappa  Naickan,  I.  L. 
R.  17  Mad.  462  ;  Chintaman  Bajaji  Dev  v.  Dhondo 
Ganesh  Dev,  I.  L.  R.  15  Bom  612 ;  Tricumda&s 
Midji  V.  Khimji  Vullahhudass,  I.  L.  R.  16  Bom.  626  , 
Hussain  Mian  v.  Collector  of  Kaira,  I.  L.  R.  19 
Bom.  48  ;  Sajedur  Raja  v.  Baidyanath  Dev,  I.  L.  R. 
20  Calc.  397  ;  Mohi-ud-din  v.  Syad-ud-din,  I.  L.  R. 
20  Calc.  810  ;  and  Sajedur  Raja  Chotvdhuri  v.  Gour 
Mohun  Das  Baishnav,  I.  L.  R.  24  Calc.  418,  referred 
to.  Subhayya  v.  Krishna,  I.  L.  R.  14  Mad.  186, 
followed.  HusENi  Begam  v.  Collector  of  Mora- 
dabad       .         .         .         .      I.  L.  B.  20  All.  4e 


24. 


Civil  Procedure 


Code,  1882,  s.  539 — Suit  to  remove  trustees  and  for 
appointment  of  new  trustees.  A  suit  for  the  removal 
of  an  old  trustee  who  has  committed  a  breach  of 
trust  and  for  the  appointment  of  new  trustees  may 
properly  be  brought  under  s.  539  of  the  Code  oj 
Civil  Procedure.  Huseni  Begam  v.  Collector  oi 
Moradabad,  1.  L.  R.  20  All.  46,  approved.  Ranga- 
sami Naickan  v.  Varadappa  Naickan,  I.  L.  R.  17 
Mad.  462,  dissented  from.  Girdhari  Lal  v.  Ram 
Lal  .         .         .         .  I.  L.  B.  21  All.  200 

25. Civil  Procedure 

Code,  1882,  ss.  15,  539 — Religious  Endowments  Act 
{XX  of  1863),  ss.  14, 15,  18 — Suit  by  a  general  trustee 
and  a  worshipper  for  removal  of  trustees.  A  suit  was 
filed  in  a  District  Court  by  the  general  trustee  of  a 
temple  and  a  worshipper  therein  praying  that  cer- 
tain trustees  might  be  declared  incompetent  and 
removed,  that  others  might  be  appointed  in  their 
place,  that  the  properties  belonging  to  the  endow- 
ments of  the  temple  might  be  vested  in  them,  and 
that  a  scheme  might  be  settled  for  the  management 
of  the  trust.  Leave  to  file  the  suit  had  been  obtained 
under  the  Religious  Endowments  Act,  1863,  and 
imder  s.  539  of  the  Code  of  Civil  Procedure.  Held, 
that  the  suit  was  maintainable.     Narayana  Ayyab 

v.    KUMARASAMI  MuDALIAR 

I.  Ii.  B.  23  Mad.  537 


26. 


Civil  Proceilure 


Code  {Act  XIV  of  1882),  ss.  30,  539— Religious  en- 
dowments— Removal  of   sajjadanashin — Contentious 
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DIGEST  OF  CASES. 


(     10994    ) 


BRIGHT  0:P  SUIT— contd. 

9.  CHARITIES  AND  TRUSTS— conl<f. 
and  non-cojUeniious  cases.  S.  539  of  the  Code  of 
Civil  Procedure  applies  both  to  contentious  and 
non-contentious  eases.  The  decision  of  Best  and 
Weib,  J  J.,  in  Subbaya  v.  Krishna,  I.  L.  B.  14  Had. 
186,  approved.  The  interest  required  to  enable  a 
person  to  sue  under  that  section  must  be  an  exist- 
ing one,  and  not  a  mere  contingency  :  the  mere 
possibiUty  of  an  interest  or  the  mere  possibihty 
of  succession  to  the  managership  of  the  pro- 
perties concerning  which  the  suit  is  brought 
is  not  sufficient  to  give  a  right  to  sue.  The  right 
-of  worship  of  each  worshipper  in  a  itahomedan 
mosque  or  reUgious  endowment  is  an  independent 
right  wholly  irrespective  of  the  right  of  the  other 
worshippers,  and  therefore  non-comphance  by  a 
worshipper  with  the  provisions  of  s.  30  of  the  Code 
»of  Civil  Procedure  does  not  affect  a  smt  for  the  re- 
moval of  a  trustee  of  ilahomedan  endowment. 
JanAUv.Ram  Nath  Mundul,!.  L.  B.  8  Calc.  32; 
Jaxcahra  v.  Akbar  Hwsain,  I.  L.  B.  7  AU.  178  ; 
Lutifunnissa  Bibi  v.  Nuzirun  Bibi,  I.  L.  B.  11  Calc. 
33  ;  and  Zafaryab  AU  v.  Bakhtaxjcar  Singh,  I.  L.  B. 
5  AU.  497,  referred  to.  :Mohiuddix  v.  Sayidudix 
alias  Nawab  Mean*  .    L  Xi,  B.  20  Calc  810 

27. Public  charitable  trust — CivU 

Procedure  Code,  1SS2,  as.  539,  15— District  Court, 
jurisdiction  of.  A  church  at  Palayur  and  the  pro- 
perty appertaining  to  it  were  in  the  possession  of 
certain  of  the  yogakars  or  parishioners,  who  had 
been  elected  kaikars  or  church-wardens,  but  whose 
-election  had  since  been  superseded  in  favour  of  three 
'Other  persons,  who  now  sued  to  recover  possession. 
The  plaintiffs  were  Roman  Catholics  ;  and  with  the 
thi«e  persons  above  referred  to  were  joined  as 
plaintiffs  the  Vicar  Aiwstolic,  the  Vicar  appointed 
to  the  church  by  him,  and  two  other  persons  re- 
^jresenting  the  Roman  Catholic  yogakars.  The 
defendants  were  Syro-Chaldean  Christians,  and  with 
"the  two  persons  above  referred  to  were  joined  the 
Chor  Episcopal,  the  Vicar  appointed  to  the  church 
by  him,  and  four  persons  representing  the  other 
yogakars.  The  plaint  was  framed  under  the 
Civil  Procedure  Code,  s.  539,  and  contained 
besides  a  prayer  for  possession,  prayers  for 
declaration  that  the  church,  etc.,  was  held  on 
trust  for  worship  according  to  the  faith  and 
discipline  of  the  Church  of  Rome  and  for  injunctions 
against  the  defendants.  The  suit  was  tried  by  the 
District  Judge  in  whose  Court  it  was  instituted,  al- 
though the  defendants  pleaded  to  his  jurisdiction  on 
the  ground  that  the  Civil  Procedure  Code,  s.  539,  was 
inapplicable.  He  passed  a  decree  for  the  plaintiffs, 
holding  that  the  church,  etc.,  was  dedicated  to  the 
trust  above  stated,  although  it  had  been  diverted 
from  the  purpose  of  that  trust  for  a  time.  Held,  (i) 
that  the  suit  not  being  one  brought  by  beneficiaries 
against  trustees,  or  for  any  of  the  purposes  men- 
tioned in  the  Civil  Procedure  Code,  s.  539,  that  sec- 
tion had  no  application  ;  (ii)  that  although  the  suit 
should  accordingly  have  been  brought  in  the  Sub- 
ordinate Court',  the  District  Judge  had  jurisdiction 
to  try  it ;  (iii)  that  the  decree  was  right,  on  its 
i«ppearing   that  the  church,  etc.,  had  been  held  on 


BIGHT  OP  SUIT— contd. 

9.  CHARITIES  AND  TRUSTS— co»^<i. 
the  above  trust  from  1599  to  1882  with  a  doubtful 
interruption  for   one  year,    although  the  original 
trust    may    have    been    different   Augustine   r. 
Medltcott     .         .         .    I.  L.  R.  15  Mad.  241 

28.  Suit  by  trustees   to  eject 

persons  in  •wrongful  possession  of  trust 
property— CiViY  Procedure  Code  (Act  XI V  of  1SS2), 
ss.  539,  622 — District  Judge,  jurisdiction  of — Sub- 
ordinate Judge,  jurisdiction  of — Superintendence  of 
High  Court.  S.  539  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882)  has  no  application  to  a  suit 
brought  by  the  trustees  of  a  religious  endowmmt 
to  eject  persons  in  \\Tongf\il  possession  of  the  trust 
property.  The  plaintiffs  sued,  as  trustees  of  a  tem- 
ple, to  recover  certain  trust  property  from  defend 
ants,  who  were  alleged  to  be  in  wrongful  possession. 
The  defendants  pleaded  that  they  were  owners  of  the 
property  in  dispute  and  applied  the  income  thereof 
for  the  purposes  of  the  temple  ;  they  disputed  the 
plaintiffs'  title  to  the  management  or  possession  of 
the  same.  The  Subordinate  Judge,  who  tried  the 
case  in  the  first  instance,  held  that  the  defendants 
were  trustees  with  respect  to  the  property  in  their 
possession,  and  that  the  suit  was  one  of  the  nature 
contemplated  by  s.  539  of  the  Code  of  Civil  Proce- 
dure. He  therefore  returned  the  plaint  for  present- 
ation to  the  District  Judge.  This  order  was  confirm- 
ed on  appeal.  Held,  that  the  Subordinate  Judge 
had  jurisdiction  to  entertain  the  suit.  Held,  also, 
that  the  High  Court  had  power,  under  s.  622  of  the 
Code  of  Civil  Procedure,  to  interfere  in  this  case,  the 
Subordinate  Judge  having  failed  to  exercise  a  juris- 
diction vested  in  him  by  law.  Held,  also,  that  the 
suit  was  one  falling  under  s.  539  of  the  Code  of  Civil 
Procedure.     Vishvaxath  Govixd  r.  Rambhat 

I.  Ij.  B.  15  Bom.  148 

29.  , Suit  by  trustees  to  eject  a 

trespasser  from  trust  property — Cii-i7  Pro- 
cedure, Code,  1SS2,  s.  539.  D  was  the  manager  of 
a  rehgous  endowment  called  the  Chinchvad  Sans- 
than.°  On  his  death  in  1852,  disputes  arose  between 
C  and  G  regarding  the  management  of  the  sansthan, 
each  claiming  to  be  the  heir  and  successor  of  D. 
After  a  long  litigation  they  entered  into  a  compro- 
mise in  1881  by  which  a  portion  of  the  sansthan 
propertv,  consistmg  of  certain  inam  villages, 
lands,  "and  varshasans,  were  assigned  to  G, 
and  C  was  left  in  charge  of  the  rest  of  the 
sansthan  property,  together  with  all  the  rights, 
privileges,  and  ma'npans  enjoyed  by  the  hereditary 
trustees  of  the  endowment.  In  1886  by  a  decree 
made  in  a  suit  called  the  "  Charity  Suit,"  C  was  re- 
moved from  his  office,  and  the  plaintiffs  were 
appointed  trustees  in  his  place.  In  1889  the  plaint- 
iffs filed  the  present  suit  to  set  aside  the  compro- 
mise of  1881  and  recover  back  the  sansthan  property 
assigned  to  G  under  that  compromise.  Held,  that 
the  suit  did  not  fall  under  s.  539  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882).  Dhuxdieaj  Gakesh 
Dev  v.  Ganesh      .         .      I.  Ii  B,  18  Bom.  721 


30.  PubUc  charitable  and  reli- 
gious trust — Civil  Procedure    Code  (Ad    XIV  of 
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^882),  s.  539— Property  set  apart  for  religious  and 
^haritahle  uses — Trustee — Repudiation  of  the  trust, 
Effect  of — Persons  having  a  direct  interest  in  the  trust. 
The  plaintiffs  sued  as  relators,  under  s.  539  of  the 
Code  of  Civil  Procedure  (Act  XIV  of  1882),  to  have 
the  defendants  removed  from  the  management  of  a 
religious  endowment,  called  the  "  Chinchvad  savas- 
than,"  on  the  ground  that  they  had  mismanaged 
and  misappropriated  the  trust  funds  in  their  hands. 
The  plaintiffs  also  prayed  for  the  appointment  of 
new  trustees,  and  for  the  settlement  of  a  new  scheme 
of  management  under  the  direction  of  the  Court. 
The  plaintiffs  and  defendant  were  the  descendants 
of  Shri  Morya  Gosavi,  the  original  founder  of  the  sa- 
vasthan.  Shri  Moiya  Gosavi  was  a  devotee  of  the 
deity  Shri  Mangal  Murti.  He  dedicated  a  temple  to 
the  deity  at  the  village  of  Chinchvad,  and  estab- 
lished an  annachhatra  and  sadavart  for  feeding 
the  poor  and  the  destitute.  He  buried  himself  alive, 
and  over  his  tomb  a  temple  was  built  to  perpetuate 
his  memorj'.  The  Raja  of  Satara  conferred  on  his 
descendants,  from  time,  to  time  grants  of  lands, 
villages,  and  varshasans  for  the  maintenance  of  the 
shrine  and  of  the  charities  connected  with  it.  Vota- 
ries of  the  god  Shri  Mangal  Mutri  visited  the  shrine 
in  large  numbers,  and  took  part  in  the  annual  festi- 
vals and  celebrations  held  in  honour  of  the  founder 
of  the  savasthan.  In  course  of  time  the  Chinchvad 
eavasthan  became  one  of  the  most  popular  sacerdo- 
tal institutions  of  the  Deccan.  In  1744  the  Peshwa 
made  a  tahanama  (or  award)  by  which  he  set  apart 
one  half  of  the  savasthan  property  exclusively  for 
religious  and  charitable  purposes,  and  distributed 
the  other  half  among  the  descendants  of  the  founder 
to  provide  for  their  temporal  wants.  Subsequently 
to  the  date  of  this  award,  fresh  grants  were  made 
to  the  manager  of  the  savasthan  by  the  ruling  autho- 
rities of  the  day.  In  1774  and  1776  A.D.  the  new- 
acquisitions  were  divided  on  the  principal  adopted 
in  the  Peshwa's  award, — one-half  being  reserved 
exclusively  for  the  savasthan,  the  other  half  distri- 
buted among  the  heirs  of  the  grantee.  In  1874  the 
defendant  1  succeeded  to  the  office  of  manager  and 
trustee  of  the  savasthan.  Within  a  few  years  after 
entering  upon  his  office,  the  defendant  1,  in  con- 
junction M-ith  his  son  defendant  2,  incurred  heavy 
debts,  mortgaged  several  villages  belonging  to  the 
savasthan,  and  dealt  with  the  savasthan  income  as 
if  it  was  his  own  absolute  property.  The  plaintiffs 
filed  the  present  suit  with  the  consent  of  the  Advo- 
cate-General in  1883.  The  defendants  pleaded 
(inter  alia)  that  the  property  in  suit  \\'as  not  burden- 
ed with  a  public  religious  or  charitable  trust ;  that 
they  were  not  trustees,  but  owners,  of  the  savasthan; 
and  that  the  plaintiffs  had  not  such  direct  interest 
in  the  property  as  to  entitle  them  to  sue  under 
s.  639  of  the  Code  of  Civil  Procedure.  The  District 
Judge,  who  tried  the  case,  found  that  the  savas- 
than was  a  public  religious  and  charitable  institu- 
tion ;  that  the  defendants  were  trustees  in 
charge  of  the  savasthan  property,  and  that  they 
were  guilty  of  such  gross  misconduct  as  to  make 
them  unfit  to  act  as  trustees  in  future.     He   there- 
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9.  CHARITIES  AND  TRUSTS— contd, 
fore  passed  a  decree,  directing  the  defendants- 
to  be  removed  from  their  office  as  trustees, 
appointed  a  new  tnastee  in  their  place,  and 
framed  a  scheme  for  the  future  management 
of  the  savasthan.  Held,  on  the  evidence,  that 
the  management  of  the  Chinchvad  .savasthan — ■ 
consisting  of  the  sacred  shrines  at  the  villages  of 
Chinchvad,  Moregav,  Theur,  and  Sidhateks  with 
their  endowments — constituted  a  public  religiousi 
and  charitable  trust  within  the  contemplation-, 
of  s.  539  of  the  Code  of  Civil  Procedure.  Held,  also, 
that  the  plaintiffs,  being  worshippers  and  devotees' 
of  the  god  Shri  Mangal  Murti  and  being  also  descend- 
ants of  the  original  founder  of  the  endowment,, 
had  a  direct  interest,  in  the  trust,  entitling  them 
to  sue  under  s.  539  of  the  Code  of  Civil  Procedure. 
Held,  further,  that  the  defendants'  assertion  of  their 
right  to  tretvt  the  trust  property  as  their  private 
estate  and  to  apply  the  trust  funds  to  their  private 
purposes  was  sufficient  to  justify  their  removal  from 
the  trust.  Held,  further,  upon  the  construction  of 
the  Peshwa's  tahanama  (or  award),  that  it  was  the 
intention  of  the  governing  power  in  1744  A.D.  that 
thenceforth  the  Chinchvad  savasthan — consisting 
of  the  shrines  at  Chinchvad,  Moregav,  Theur,  and 
Sidhatek — should  constitute  a  public  devasthan  ; 
and  that  in  setting  apart  a  moiety  of  the  property  for 
the  savasthan,  the  object  was  to  provide  a  fund 
for  the  support  of  the  four  shrines  and  the  expenses 
of  the  customary  festivals,  as  well  as  of  the  anna  - 
chhatra  established  at  Chinchvad.  Chintaman 
Bajaji  Dev.  v.  Dhondo  Ganesh  Dev 

I.  li.  B.  15  Bom.  612. 

31. 


I 


Cash    allowance    allowed 

to  ■worship  of  idol — Persorud  grant — Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  s.  319.  A  plaint- 
iff claimed  to  be  a  co-trustee  of  certain  dargas  and 
entitled  to  a  share  in  the  management  and  in  the 
profits  thereof,  which  consisted  of  a  certain  cash 
allowance  from  Government.  He  sued  the  defend- 
ants for  an  account  and  for  the  recovery  of  his 
share.  Held,  that  the  suit  did  not  come  within  the- 
purview  of  s.  539  of  the  Civil  Procedure  Code,  and 
did  not  require  sanction  under  that  section.  Miya 
Vali  Ulla  v.  Bava  Sahev  Santi  Miya 

I.  L.  B.  22  Bom.  496 

32. Public    charitable    trust — 

Civil  Procedure  Code,  1882,  s.  539 — Consent  of  Ad- 
vocate-General. Two  out  of  five  trustees  appointed' 
by  a  will  to  administer  a  public  charitable  trust 
brought  this  suit  against  the  remaining  three- 
trustees  pray  ng  (i)  that  the  first  defendant  might 
be  ordered  to  account  for  a  specific  sum  of  money 
of  which  it  was  alleged  he  had  committed  a  breach 
of  trust ;  (ii)  that  the  first  defendant  might  be  re- 
moved from  the  office  of  trustee,  and  some  other 
person  appointed  in  his  stead  ;  and  (i  i)  for  such 
other  or  further  reUef  as  the  nature  of  the  case- 
might  require.  The  consent  in  writing  of  the 
Advocate-General  to  the  institution  of  the  suit 
under  s.  539  of  the  Civil  Procedure  Code  (XIV  of 
1882)    had  not  been  obtained.     Held,  that  the  suit. 
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•was  one  •which  fell  •within  the  purview  of  s.  539, 
and  consequently,  in  the  absence  of  such  consent, 
was    not    maintainable.      Triccmdas     Mrui      r. 
Rhimji  Vttllabhdas     .      I.  L.  R  16  Bom.  626 

33.  Suit  to  eject  one  claiming 

to  be  the  jheer  of  a  muth — Civil  Procedure 
Code,  8.  539.  Three  disciples  of  a  muth  brought  a 
suit,  with  the  consent  of  the  Advocate-General 
under  s.  539  of  the  Code  of  Civil  Procedure,  alleging 
that  the  defendant  was  in  possession  of  the  muth 
under  a  false  claim  of  title  as  the  successor  to  the 
late  jheer,  and  praying  that  it  be  declared  that  he 
was  not  the  duly  appointed  successor  to  the  late 
jheer,  and  that  an  appointment  to  the  vacant 
oflBce  of  jheer  be  made  by  the  Court.  Hdd,  that 
the  Civil  Procedure  Code,  s.  539,  was  inapplicable  to 
the  suit.  Stbooyasa  Ayya>-gab  r.  STRrxrvASA 
SwAin  .         .         .        I.  L.  B.  16  Mad.  31 

34.  Suit  to  remove  a  mohunt — 

Civil  Procedure  Code,  s.  5S9 — Trust  for  "  public  re- 
ligious purposes."  Two  plaintiffs  instituted  a  suit, 
on  behalf  of  themselves  and  42  other  persons  named 
in  a  schedule  to  the  plaint,  against  a  mohunt  of  an 
akhra,  to  have  certain  alienations  of  property  belong- 
ing to  the  idol  set  aside  and  the  mohunt  removed 
on  the  ground  that  he  was  wasting  the  idol's  property 
and  setting  up  an  adverse  title  to  it,  and  to 
have  another  mohunt  and  trustee  of  the  property 
appointed  in  his  place.  The  plaintiffs  alleged  that 
they  and  the  42  others  named  in  the  schedule  were 
in  the  habit  of  worshipping  the  idol  or  of  contribut- 
ing to  the  worship  and  expenses  of  it,  but  it  was 
clearly  established  by  the  e-ddence  that  any  Hindu 
who  chose  was  at  hberty  to  give  puja  or  render 
service  and  worship,  and  that  others  than  the  plaint- 
iffs and  the  42  persons  named  in  fact  did  so,  and 
that  the  plaintiffs  and  the  persons  named  were  there- 
fore not  the  only  persons  interested  in  the  suit. 
The  suit  was  one  to  which  the  provisions  of  s.  539 
of  the  Code  applied,  the  suit  being  one  based  on  the 
existence  of  a  trust  for  pubhc  religious  purposes  and 
upon  a  breach  of  that  trust  and  for  the  appointment 
of  a  new  trustee,  and  being  such  should  have  been 
dismissed,  not  having  been  brought  in  the  District 
Court  or  with  leave  of  the  Collector.  Sajeduk  Baja 
V.  Baidyaxath  Dev        .     I.  li.  E.  20  Calc.  397 


35. 


Suit     to    trustee — Civil  Pro- 


cedure Code  (Act  XIV  of  1SS2),  ss.  30,  539— Public 
charity.  The  trustee  of  a  temple  sued  to  recover, 
from  the  representatives  of  the  trustee  of  a  fund 
constituted  for  special  purposes  in  connection  with 
the  temple  worship,  a  sum  of  money  misappropriated 
by  him  and  to  obtain  the  appointment  in  his  place 
of  himself  or  some  other  fit  person.  The  plaintiff 
obtained  leave  to  sue  under  Civil  Procedure  Code, 
s.  30,  but  no  sanction  had  been  obtained  under 
8.  539.  Held,  that  the  suit  was  maintainable.  S.  539 
was  intended  to  apply  only  to  persons  who,  before 
its  enactment,  had,  or  were  beheved  to  have,  no 
right  to  take  proceedings  for  the  pin-poses  men- 
tioned in  the  section-  Nkllaiyappa  Pillai  v. 
Thaxgama  Nachiyar      .     L  Ij.  B.  21  Mad.  406 


BIGHT  OP  SUIT— con/<f. 
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36. Suit  for   a   declaration  that 


a  certain  piece  of  land  is  a  grave-yard — 

Civil  Procedure  Code,  1S82,  s.  539.  //eW,  that  a  suit 
for  a  declaration  that  a  certain  piece  of  land  was  a 
grave-yard  dedicated  to  the  use  of  such  persons  as 
had  no  grave-yards  of  their  own,  and  asking  the 
Court  to  appoint  a  mutawalli  and  settle  a  scheme 
for  the  management  of  the  grave-yard,  was  not  such 
a  suit  as  fell  within  the  pur\iew  of  s.  539  of  the  Code 
of  Civil  Procedure.  LalshmaruJas  Parashram  v. 
Ganpatrav  Krishna,  I.  L.  R.  8  Bom.  365,  and 
Sirinivasa  Ayyangar  v.  Strinivasa  Stcami,  I.  L.  R. 
16  Mad.  31,  referred  to.  Muhammad  Abdullah 
Khav  v.  Kallu         .         .     I.  L.  R.  21  AIL  187 


37. 


Suit  for  ejectment  of  a  jeer 


of  religious  institution  as  being  illegaLy 
appointed — Prayer  for  appoinimetii  of  a  new 
jeer — Elective  office.  The  jeer  of  a  muth  died  in 
1S88,  and  the  defendant  assumed  office  as  his  succes- 
sor. The  plaintiffs,  who  were  disciples  of  the  muth 
asserting  in  the  })laint  that  the  office  of  the  jeer  was 
elective,  but  ■without  ha'ving  held  an  election, 
brought  a  suit  to  eject  the  defendants  and  to  have  a 
new  jeer  elected  or  appointed  b}-  the  Court  and 
placed  in  possession  of  the  properties  of  the  institu- 
tion. It  was  alleged  both  that  the  defendant  had 
not  been  dtdy  appointed  to  be  jeer  and  also  that  he 
was  disquaUfied  for  that  office  by  immorality  and 
otherwise.  Held,  that  the  suit  was  not  main- 
tainable. Srtn'ivasa  Swami  1-.  Ramaxuja  Chabiar 
I.  L.  B.  22  Mad  117 


38.  — 


Public 


religious  and 
charitable  trust — Cii-i7  Procedure  Code  (Act 
XIV  of  1$S2),  s.  539 — Hindu  temple,  with  a  dhar- 
mashnla  and  sndavart  attached  to  it — Liability  of  cori- 
structive  trustee — Suit  to  remote  trustee — Limitation. 
A  Hindu  built  a  temple  in  honour  of  the  deity 
Shri  Pandurang,  to  which  were  attached  a  dhar- 
mashala  and  a  sadavart  for  feeding  travellers  and 
giving  alms  to  the  poor.  For  the  maintenance  of  the 
temple  and  the  charities  connected  with  it,  he  dedi- 
cated certain  property  bj-  a  deed  of  gift,  under  which 
he  constituted  himself  a  trustee  for  life  and  appointed 
a  panch  to  act  as  his  successors  in  the  trust.  During 
his  life-time  he  managed  the  temple  as  provided  in 
the  deed.  On  his  death  in  1867,  the  panch  did  not 
take  charge,  but  his  son  (the  defendant)  assumed  the 
management.  The  temple  was  open  to  the  Hindu 
community.  In  1894  the  pujari  of  the  temple  and 
five  other  worshippers  of  the  idol  filed  this  suit, 
under  s.  539  of  the  Code  of  Civil  Procedure  ,  with 
the  sanction  of  the  Advocate- General,  for  removing 
the  defendant  from  the  management  of  the  temple 
on  the  ground  of  his  misconduct  and  mismanage- 
ment of  the  trust  property.  The  defendant  pleaded 
(inter  alia)  that  the  property  was  not  a  pubhc  reli- 
gions and  charitable  trust,  that  he  was  not  a  trustee, 
that  the  plaintiffs  had  no  right  to  sue,  and  that  the 
suit  was  time-barred.  Held  (i)  that,  having  regard  to 
the  fact  that  a  certain  number  of  the  pubhc  had  al- 
ways used  the  temple,  that  there  was  attached  to  it  a 
dharmashala,  and  that  the  surplus  funds  not  required 
for  the  service  of  the  temple  were  to  be  apphed   to 
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feeding  travellers  and  maintaining  a  sadavart,  the 
intention  of  the  founder  was  to  devote  the  property 
to  public  religious  and  charitable  purposes ;  (ii) 
that  although  the  defendant  was  not  appointed  a 
trustee,  yet  by  taking  charge  of  the  endowment 
and  purporting  to  manage  it  as  temple  property 
he  made  himself  a  constructive  trustee,  and  was 
liable,  as  such,  to  the  beneficiaries  ;  (iii)  that  the 
plaintiffs  were  entitled  to  maintain  the  suit  under 
s.  53  of  the  Code  of  Civil  Procedure  ;  (iv)  that  the 
suit  was  not  time-barred  as  with  every  fresh  breach 
of  the  constructive  trust  or  whenever  the  direction 
of  the  Court  was  deemed  necessary  a  fresh  cause 
of  action  arose.  Jugal  Kishore  v.  Lakshmax- 
DAS  Raghttnathdas     .       I.  L.  B.  23  Bom.  659 


39. 


Civil  Proced-urt 


Coie,^s.  539 — Suit  for  a  declaration  that  certain  pro- 
perty is  endowed  property.  S.  539  of  the  Code  of 
Civil  Procedure  pre-supposes  the  existence  of  a  trust 
for  the  administration  of  which  it  is  necessarj'  to 
make  provision.  That  section  cannot  apply  to  a 
suit  in  which  the  object  of  the  plaintiff  is  to  obtain 
a  declaration  that  certain  property  is  endowed  pro- 
perty, the  fact  of  endowment  being  denied  on  the 
other  pide.  Jamal-uddix  v.  Mujtaba  Husain 
(1903)  .         .  I.  Ij.  B.  25  All.  631 

10.  CLAIM  TO  ATTACHED  PROPERTY. 

Suit       ■without       bringing 


claim  under  s.  278~-Givil  Procedure  Code,  18S2, 
ss.  278  and  2S3 — Suit  to  have  property  declared  not 
liable  in  execution.  The  provisions  of  s.  278  of  the 
Code  of  Civil  Procedure  and  the  sections  immedi- 
ately succeeding  are  not  exclusive  of  the  remedy 
provided  by  s.  283  of  the  Code.  Man  Kuar  v. 
Tara  Singh,  I.  L.  R.  7  All.  5^3,  considered. 
SuNDAR  Singh  v.  Ghasi     .    I.  L.  B.  18  Ail.  410 

—  EflFect  on  right    of  suit  of 


BIGHT  OF  SUIT— con«. 

II.  COMPENSATION— concW. 
lishing    pounds  by  Act  I  of  1871,  gave  a    special 
remedy  in  cases  of  illegal   seizure,   and   that  is  the 
only  one  available.     Aslem  v.  Kaixa  Duhzi 

2  O.  L.  B.  344 
2.   .  Suit  for  compensation  for 


temporary  cessation   of  exacution-proaeed- 

ings— Civil  Procedure  Code,  1SS2,  s.  2S3— Order 
paHly  releasing  attachment.  Where  a  decree  has 
not  been  adjusted  or  otherwise  satisfied  and  is  still 
operative,  a  temporary  cessation  of  the  execution- 
proceedings  under  it  does  not  deprive  the  execution 
creditor  of  his  rights  to  sue  to  set  aside  an  order 
made  under  s.  283  of  the  Civil  Procedure  Code  (Act 
XI F  of  1882),  releasing  part  of  the  property  from 
attichment  and  to  have  it  declared  that  such 
part  or  some  fraction  of  such  part,  is  liable  to  attach- 
ment.    Balaji  Shamji  Naik  v.  Moroba   Naik 

J.  L.  B,  21  Bom.  58 

11.  COMPENSATION. 

1.  —  Suit  for  compensation  for 

expenses  of  reieising  cattle — Cattle  seized 
under  Cattle  Trespass  Act,  1S71.  A  suit  for  compen- 
sation for  expenses  incurred  in  releasing  cattle  which 
were  wrongfully  impounded  by  the  defendant  will 
not  he  in  a  Civil  Court.    The  Legislature  when  estab- 


wrongful  seizure  of  cattle— Ca«Ze  Trespass 
Act  {I  of  1871).  A  suit  for  compensation  for  wrong- 
ful seizure  of  cattle  will  lie  in  a  Civil  Court,  the  pro- 
visions of  Act  I  of  1871  being  no  bar  to  such  a  suit. 
Nomaz  Mollah  v.  Lnll  Mohan  Tagadgeer,  15  W.  R. 
279,  approved  of.  Aslem  v.  Kalla  Durzi,  2  C.  L.  R. 
344,  dissented  from.  Shuttruqhox  Das  Coomar 
V.  HoKNA  Showtai.      .  I.  L.  B.  16  Caic.  159 

12.  CONTRACTS  AND  AGREEMENTS. 

1. Special     agreement     under 

which  one  party  has  received  benefit — Im- 
plied contract.  Wtiero  there  is  a  special  agreement 
between  two  pariies,  and  that  agreement  has  been 
performed,  and  one  of  them  has  had  all  the  benefit 
to  which  he  is  entitled  thereunder,  the  other  may 
sue  him  either  upon  the  special  agreement  or  upon 
what  has  been  called  the  implied  contract  which 
arises  o  it  of  the  receipt  of  the  benefit.     Oomabutty 

V.   PURESHNATH  PaNDEY         .  .      12  W.  B.  521 

2. .  Suit    to  recover  difference 

of  exchange  against  assignee  of  shipping 
order.  An  action  will  lie  for  the  recovery  of  the 
difference  in  the  rate  of  exchange  against  the  as- 
signee of  a  shipping  order  under  which  part  of  the 
freight  was  to  be  paid  on  delivery  at  specified  rates 
of  exchange.     Gladstone  v.  Joakim     .  Cor.  148 

3. Suit  for  damages  for  omis- 
sion to  certify  payments  to  Court — Fraud. 
A  suit  will  lie  in  the  Civil  Court  to  recover  damages 
for  breach  of  contract  by  defendant  to  certify,  or 
for  his  fraudulently  omitting  to  certify,  in  conse- 
quence of  which,  on  an  execution  fraudulently 
issued  against  the  plaintiff,  his  property  was  seized. 

SOOJUN     MCTNDUL  V.  WOOZEER  MlCTNDUL 

6  W.  B.  Civ.  Bef.  20 


4. 


Suit  for  a  receipt  for  goods 


as  being  partners  lip  giods — Suit  for  dissolu- 
tion of  partnership.  Plaintiff  and  defendant  entered 
into  a  contract  with  a  view  to  trade,  by  which  each 
was  to  contrib  ite  a  certain  sum  either  in  cash  or 
goods.  A  trading  concern  was  opened  accordingly, 
but  after  a  very  short  time  the  parties  fell  out.  De- 
fendant then  obtained  through  the  Magist.-ate  the 
return  of  certain  goods  which,  as  he  alleged,  he  had 
placed  with  the  plaintiff  independent  of  the  partner- 
ship speculation.  Plaintiff  thereupon  sued  for  a 
declaration  that  the  goods  were  partnership  goods 
and  to  obtain  a  receipt  for  them  as  such.  Held,  that 
there  was  no  cause  of  action,  and  a  suit  for  a  receipt 
did  not  lie.  In  the  absence  of  books  and  accounts 
or  anj"^  other  evidence,  the  suit  could  not  be  con- 
verted into  one  for  disso'ution  of  partner^ihip. 
Elijah  v.  Abatoon  Brothers        .    14  W.  B.  47 
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12.  CONTRACTS  AND  AGREEMENTS— conid. 

5. Suit    on  agreement  to  take 

over  decrees — Subsequent  compromise  by  payment 
of  fixed  sum.  Plaintiti  took  a  patni  from  defend- 
ants, and  as  a  part  of  the  consideration  of  the  lease 
Agreed  to  be  responsible  for  certain  decrees  out- 
standing at  the  time  against  the  defendants. 
Thereupon  was  executed  a  second  contract  between 
the  parties,  by  which  that  particular  responsibility 
<)f  paying  the  decrees  was  compromised  and  got 
rid  of  by  plaintifE  paying  down  a  certain  sum  of 
money.  Subsequently,  the  defendants  successfully 
•contested  payment  of  one  of  the  decrees,  after 
which  plaintiff  sued  to  recover  the  money  of  which 
payment  had  been  thus  withheld.  Held,  that,  as  the 
second  contract  had  absolved  plaintiff  from  all 
responsibility  as  regards  the  decrees,  he  was  not 
entitled  to  recover  the  money  claimed  in  the  suit. 
Sreenath  Chowdhry  v.  Grey    .      13  W.  E,  114 


e. 


Suit     to     set     aside     patni 


granted  in  breach  of  agreement.  Where  the 
proprietors  of  a  mehal  had  agreed  with  an  ijaradar 
that  in  the  event  of  their  granting  a  patni  to  any 
body  he  should  have  the  refusal,  and,  notwithstand- 
ing their  agreement,  gave  a  patni  to  another  ijara- 
dar : — Held,  that  the  latter,  having  been  no  party 
to  the  stipulation,  was  not  bound  thereby,  and  that 
a  suit  would  not  lie  by  the  first  ijaradar  to  set  aside 
the  patni  granted  to  the  second.  Komux.  Lochttn 
Dass  v.  Dwarka>-ath  Chowdhry  10  W.  R.  254 
Held,  however,  on  review,  that  where  A,  taking  a 
patni  to  the  prejudice  of  B,  had  notice  of  an  agree- 
ment existing  between  B  and  the  zamindar,  he  could 
not  in  equity  maintain  the  lease  which  he  had  ob- 
tained, but  B  would  be  entitled  to  relief  against  him, 
and  the  case  was  remanded  to  try  if  A  took  ^nth 
notice  of  the  agreement  with  B.  Dwarkanath 
Chowdhry  v.  Komul  Lochun  Dass 

10  W.  E.  414 

—  Suit    on   agreement  not  to 


mortgage  or  sell  except  after  offer  to  plaint- 
iff— Bight  of  pre-em-ption — Hypothecation,  suit  to 
recover  property  after.  The  plaintiff  alleged  that 
certain  property  was  the  hereditary  property  of  him- 
self and  his  brother  N  ;  that  it  had  been  determined 
by  an  award  that  if  the  plaintiff  or  N  desired 
to  mortgage  or  sell  their  respective  shares  they 
should,  in  the  first  instance,  mortgage  or  sell  to 
one  another,  and,  if  one  party  declined  to  take  on 
mortgage  or  purchase,  that  the  other  should  be 
at  liberty  to  alienate  elsewhere  ;  that  N  had,  how- 
ever, executed  a  bond  in  favour  of  B,  in  which  he 
had  hypothecated  the  property  and  stipulated  that 
the  debt  should  only  be  recoverable  from  the  pro- 
perty hypothecated  ;  that  N  had  confessed  judg- 
ment in  a  suit  brought  against  him  by  B  on  the  bond, 
and  had  allowed  a  decree  to  be  passed  against  the 
property  ;  and  that,  as  the  bond  had  the  effect 
of  a  deed  of  sale,  and  had  been  executed  with  an 
intent  to  defraud  him,  he  sued  to  obtain  posses- 
sion of  the  property  and  a  declaration  of  his  title 
thereto  as  purchaser.     The  lower  Courts  decreed  the 
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12.  CONTRACTS  AND  AGREEMENTS— corUd. 
plaintiff's  claim.  B,  on  special  appeal,  pleaded  that 
the  plaintiff  had  no  cause  of  action,  the  property 
not  having  been  sold.  Held  by  Pearson  and 
Spankie,  J  J.,  that  the  mere  hypothecation  of  the 
property  did  not  give  the  plaintiff  a  title  to  it  as 
purchaser,  and  that  the  suit  as  brought  must  be 
dismissed.  Held  by  Stuart,  C.J.,  that  as  the 
plaint  stated  matter  sufficient  to  enable  the  Court 
to  consider  the  validity  of  the  claim  made  by  the 
suit  and  on  the  facts  and  merits  to  do  justice 
between  the  parties  to  the  award,  the  objection  to 
the  form  of  the  suit  ought  not  to  stand  in  the 
way  of  the  plaintiff  being  decreed  h's  rights  under 
the  award.     Pirthee  Sixgh  t?.  Fya  Kishun 

5  N.  W.  226  :  Agra  F.  B.  Ed.  1874,  278 

8.  Suit    to    recover    loan  for 


Government  revenue  due  from  zamindari 
— Suit  against  zamindar  for  debt — Beng.  Beg-i.  of 
1781  and  1787.  When  money  was  borrowed  to  pay 
the  revenue  due  from  a  zamindari,  and  paid  to  the 
Government  on  that  account,  the  bond  given  by  the 
vakils  and  managers  of  the  zamindari  to  the  trustee 
ior  the  lenders  in  the  English  form,  for  the  purpose 
of  enabling  them  to  enforce  the  personal  engage- 
ments of  the  vakils  and  managers  in  the  Supreme 
Court,  was  held  not  to  deprive  the  lenders  of  their 
right,  under  the  law  prevaOing  among  the  natives 
in  matters  of  contract,  to  sue  the  zamindari  iu  the 
Courts  of  the  mofussil.  Held,  also,  that  the  laws  of 
1781  and  1787  were  repealed  by  the  laws  of  1796 
when  this  action  was  brought,  and  there  was  nothing 
in  those  two  former  Regulations  which  iliade  it  ille- 
gal for  the  zamindar  to  contract  a  debt,  or  for  any 
other  native  to  take  an  obligation  from  a  zamindar 
without  the  consent  of  the  officers  of  revenue  ;  but 
that  such  an  obligation,  if  founded  on  a  valuable 
consideration,  would  be  equally  binding  upon  the 
conscience  of  the  zamindar,  and  the  demand  and  the 
payment  would  be  equally  legal  as  if  such  consent 
had  been  obtained  and  registered,  though  no  Court 
of  justice  might  have  jurisdiction  to  enforce  the 

right.       GOPIMOHUN  ThaKOOR  t-.   RADHAyATH 

5  W.  E.  P.  C.  72 


9. 


Transfer  of  Property  Act  (TV 


of  18*2^,  ss.  10,  11 — Contemj.oraneous  ''' ikrar- 
namuh  " — Condition  restraining  alienation — Bestric- 
tion  repugnant  to  interest  created — Lamb'  rdar  and 
co-sharer — Collection  of  rents  by  co-sharer — Suit  by 
lambardar  for  money  had  and  received.  M,  a 
co-sharer  in  a  village,  transferred  to  A,  another 
co-sharer,  a  2  annas  share  by  deed  of  sale.  Upon 
the  same  date  A  executed  an  ikrarnamah,  in  which 
he  agreed  that  he  would  not  collect  the  rents  of  the 
2  annas  transferred  to  him,  that  he  would  not  ever 
demand  partition  of  that  share,  and  that  he  would 
not  alienate  or  mortgage  it  or  otherwise  exercise 
proprietary  rights  over  it.  It  was  further  provided 
that  in  the  event  of  A  committing  any  breach  of 
covenant  the  sale  should  be  avoided,  and  the  pro- 
prietary rights  in  the  2  annas  share  should  revert 
in   M.     A  suit  was  subsequently  brought  by  M 
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upon  the  allegation  that,  in  breach  of  the  covenants 
of  the  ikarnamah,  A  had  collected  the  rents  of  the 
share  ;  that,  in  consequence  of  his  action  in  collect- 
ing the  rents,  the  plaintiff  had  been  compelled  to 
sue  the  tenants  ;  that  in  these  suits  the  tenants  exhi- 
bited receipts  given  by  A  on  the  basis  of  which  the 
suits  were  dismissed  ;  and  that  he  had  been  sub- 
jected to  various  costs  and  expenses.  He  therefore 
claimed  by  way  of  damages  from  A  certain  sums 
of  money  realized  by  A  as  rent  from  the  tenants, 
and  further,  by  reason  of  the  ikraruamah,  to  avoid 
the  sale-deed  which  preceded  it.  fleW,  that  provi- 
sions of  this  kind,  which  absolutely  debar  the  person 
to  whom  the  proprietary  rights  have  passed  from 
exercising  these  rights,  impose  conditions  which  no 
Court  ought  to  recognize  or  give  eficct  to  ;  that  a 
covenant  in  a  sale-deed,  the  effect  of  which  is  to 
disable  the  vendee  from  either  alienating  or  enjoying 
the  interest  conveyed  to  him  is  not  only  contrary  to 
public  policy,  but  in  violation  of  the  principle  of 
ss.  10  and  1 1  of  the  Transfer  of  Property  Act ;  and 
that  therefore,  as  the  agreement  on  the  basis  of 
which  the  plaintiff  asked  for  relief  was  one  which  no 
Court  should  assist  him  in  enforcing,  the  suit  must 
fail.  Holman  v.  Johnson,  1  Cowp.  543  ;  Anantha 
Tirtha  Chariar  v.  Nagamuthu  Amhalagaren,  I.  L. 
R.  4  Mad.  200  ;  Bradley  v.  Peixoto,  Tudor's  L.  C. 
B.  P.  968  ;  and  Aminuddaula  Muhammad  Kakya 
Hussain  v.  Nateri  Srinivasa  Charlu,  6  Mad.  356, 
referred  to.  Balaji  J.  Rahalkar  v.  Narayanbhat, 
3  Bom.  A.  C.  63,  distinguished.  Held  by  Mah- 
MOOD,  J.,  with  reference  to  the  sums  realized  by  the 
defendant  as  rent,  that  whatever  may  be  the  rights 
of  a  lambardar  in  reference  to  the  collection  of  rents, 
the  defendants,  being  a  co-sharer  in  the  village  and 
having,  though  perhaps  irregularly,  realized  sums 
of  money  from  the  tenants,  could  not,  in  a  Civil 
Court  and  in  a  suit  of  this  nature,  be  made  to 
repay  the  lambardar  ;  and  the  latter's  only  re- 
medy was  to  deduct  the  items  when  the  bujharat 
or  rendition  of  accounts  between  the  co-sharers  and 
himself  took  place.     Mabram  Das  v.  Ajtidhia 

I.  L.  R.  8  All.  452 


10. 


Suit    for    value  of    goods 


covered  by  bill  of  exchange — Payee  for 
honour.  A  payee  for  honour,  though  entitled  to 
the  same  remedies  upon  the  bill  as  the  party  for 
whom  payment  was  made,  is  not  entitled  to  bring  a 
suit  in  his  owti  name  and  in  his  own  behalf  for  the 
value  of  the  goods  for  which  the  bill  was  drawn. 
Caemichael  v.  Brojonath  Mullick  1  Hyde  274 


11. 


—  Promissory    note    or  bond 


executed  in  foreign  State — Lex  loci  contractus 
— Suit  upon  consideration  for  the  document — Lex  fori 
— Procedure — Practice — Plaint,  form  of — Issue. 
Where  according  to  the  lex  loci  contractus  a  promis- 
sory note  or  bond  cannot,  in  the  absence  of  registra- 
tion, be  a  source  of  legal  right,  no  action  on  an  un- 
registered note  or  bond  can  be  maintained.  Whether 
a  suit  will  lie  upon  the  consideration  for  the  instru- 
ment is  a  question  of  procedure  to   be  governed  by 


BIGHT  OF  SUIT— conW. 
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the  lex  fori,  and  in  British  India  such  a  claim  "must 
either  be  stated  in  the  plaint  as  an  independent 
ground  of  claim  or  treated  as  such  and  an  issue 
taken  at  the  first  hearing.  Valiappa  v.  MahommeeC 
Kasim,  I.  L.  R.  5  Mad.  166,  cited  and  followed., 
Palaniappa  Chetti  v.  Periakaetjppak  Chetti 
I.  L.  R.  17  Mad.  262 


12. 


Suit  on   a  bond  passed  to 


a  minor — Contract  Act  (IX  of  1S72),  ss.  10  and 
11.  A  money  bond  taken  by  a  minor  is  good  in  law, 
and  may  be  sued  on.  Hanmant  Lakshman  u. 
Jayarao  Narsinha        .      I.  li.  R-  13  Bom.  50 


13. 


Suit    by    the    heir    of  tbe 


deceased  against  surety — Act  XX  VII  of  1860, 
s.  5 — Security-hond — Assignment  of  security -bond. 
On  the  issue  to  defendant  1  of  a  certificate  under 
Act  XX VII  of  1860,  defendant  2  executed  to  the 
District  Court  a  security-bond.  The  plaintiff,  who- 
had  established  his  right  to  the  moneys  collected 
under  the  certificate,  then  brought  his  suit  on  the 
security- bond  to  recover  the  amount  so  collected. 
Held,  that  the  plaintiff,  not  having  obtained  an 
assignment  of  the  indemnity  bond  from  the  Dis- 
trict Court,  was  not  entitled  to  sue  the  surety. 
Mayan  v.  Chathappan  .  I.  L.  R.  14  Mad.  473^ 
14.  -  ^    Suit  by    assignee   of  con- 

tract for  damages  for  non-delivery — Assign- 
ment  of  contract — Plea  that  assignment  of  contract 
was  a  sham — Sham  assignment — Fraud — Right  of 
third  jarty  to  question  hond  fides  of  assignment — 
Assignment  by  deed — Demand  for  delivery — Contract 
Act  (IX  of  1872),  s.  93.     On  the  25th  December 

1886  the  defendant  contracted  to  deliver  to  the 
plaintiff  on  the  26th  May  1887  one  hundred  bales  of 
cotton  at  R 196  per  candy.     On  the  28th  February 

1887  the  plaintiff  assigned  this  contract  to  one  K, 
and  a  few  days  afterwards,  viz.,  on  the  7th  March 
1887,  he  became  insolvent.  In  his  schedule  there 
was  no  mention  of  this  contract,  or  its  assignment, 
or  of  the  receipt  of  any  consideration  for  the  assign- 
ment. K,  as  the  beneficial  assignee  of  the  con- 
tract, subsequently  called  on  the  defendant  to  give 
delivery  of  the  goods,  and  offered  payment  of  the 
price  ;  but  the  defendant,  who  was  then  aware  of 
the  plaintiff's  insolvency,  refused,  on  the  ground 
that  K  was  not  a  bond  fide  assignee  of  the  contract 
for  value  and  that  the  assignment  was  a  sham,  and 
was  not  intended  to  pass  the  beneficial  interest  in 
the  contract.  A  suit  was  then  brought  against  the 
defendant  by  K  claiming  damages  for  breacii  of 
the  contract.  This  suit  was  dismissed,  on  the 
ground  that  the  assignment  of  the  contract  was 
fraudulent.  The  plaintiff  knew  of  the  dismissal 
of  ^'s  suit  in  1887,  but  had  never  himself  made 
aiiy  demand  on  the  defendant  for  the  performance 
of  the  contract.  On  the  6th  November  1889  the 
plaintiff's  petition  in  insolvency  was  dismissed  for 
non-prosecution,  and  on  the  l8th  November 
1889  K  re-assigned  the  contract  to  the  plaintiff. 
The  plaintiff  then  sued  the  defendant  to  recover 
damages  for  breach  of  the  contract.  He  contended 
that  his  assignment  to  K    though  in  fraud  of  the 
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Official  Assignee  and  the  creditors  of  the  insolvency 
was  not  in  fraud  of  the  defendant,  and  that  by  the 
dismissal  of  his  petition  the  parties,  as  to  their 
rights  and  liabilities  under  the  contract,  had  been 
relegated  to  the  position  which  they  occupied 
prior  to  the  plaintifi's  insolvency.  Held,  that 
the  plaintiff  was  not  entitled  to  recover  damages 
from  the  defendant.  There  had  been  no  demand 
for  delivery  by  the  plaintiff,  or  on  his  account,  as 
required  by  s.  93  of  the  Contract  Act.  K  had 
asked  for  delivery  as  beneficial  owner,  but  the 
property  had  not  passed  to  him  by  the  assignment ; 
and  although  the  defendant  would  be  bound  to 
recognize  an  assignee  who  could  establish  his  title 
of  full  ownership  in  the  contract,  he  was  under  no 
obligation  to  recognize  K  when,  as  a  fact,  the 
beneficial  interest  in  the  contract  still  remained 
In  the  plaintiff,  with  whom  the  defendant  had 
originally  contracted.  In  England,  where  there 
has  been  an  assignment  by  deed,  the  assigned  pro- 
perty passes  by  force  of  the  deed,  and  it  cannot  be 
impeached  at  law  by  the  assignor  or  by  third  parties 
other  than  creditors,  on  the  ground  of  its  not  being 
a  real  transaction  ;  but  where  the  assignment  is  not 
by  deed,  the  true  nature  of  it  as  a  sham  may  be 
proved.  In  India  it  is  in  all  cases  open  to  third 
parties  to  show  that  such  was  the  case.  Mttlji 
GovrsDJi  V.  Nathtjbhai  Hikachand 

1. 1..  R.  15  Bom.  1 


15. 


Suit     by    assignee — Assign- 


ment of  contract — Novation  of  contract — Contract 
Ad,  s.  62 — Contract  for  fortcard  delivery.  The  de- 
fendant was  sued  by  the  plaintiffs  as  assignees  of 
one  S  for  differences  on  certain  contracts  of 
purchase  and  sale  of  cotton  and  seeds.  The  de- 
fendants contended  that  the  contrats  in  question 
were  not  assignable  without  his  consent,  which 
had  never  been  asked  for  nor  given,  and  that  the 
plaintiffs  could  not  therefore  maintain  the  action. 
Held,  that  the  objection  was  a  good  one.  An 
assignment  of  a  contract  (as  distinguished  from  a 
debt  or  other  chose  in  action),  to  be  effectual, 
must  amount  to  a  novation,  and  requires  the 
assent  of  the  other  party  to  the  contract  (s.  62, 
Contract  Act,  IX  of  1872).  The  defect,  however, 
was  allowed  to  be  cured  by  adding  5  as  a  plaint- 
iff. The  legal  effect  of  the  endorsement  and 
handing  over  of  such  contracts  considered.  Tod 
V.  Lakhmidas  Ptjkshotamdas 

I.  li.  E.  16  Bom.  441 

16.  Com,promise     of      decree, 

effect  of — Mode  of  enforcing  agreement  of  compro- 
mise — Reciprocal  promises — Form  of  decree — Con- 
tract Ad  {IX  of  1S72),  s.  51.  A  decree  for  partition 
having  been  compromised  by  an  agreement  made 
by  the  parties,  and  communicated  to  the  Court 
which  passed  the  decree  : — Held,  that  the  effect  of 
the  decree  was  extinguished  by  the  agreement, 
which  could  only  be  enforced  by  a  fresh  suit,  and 
not  by  an  application  for  execution  of  the  former 
decree.  An  agreement,  consisting  of  reciprocal 
promises  to  be  performed  by  the  plaintiffs  and  the 


t   BIGHT  or  ^XSm—contd. 

I    12.  CONTRACTS  AND  AGREEMENTS— concif. 

defendant,  can  be  sued  upon  by  the  plaintiffs  when 
I    they  have  not  refused  to  carry  out  their  promises, 
!    though  they  may  not  have  put  an  allegatiop  in  the 
I    plaint  saying  that  they  are  ready  and  willing  to  do 
I    so,  s.  50  of  the  Indian  Contract  Act  being  no  bar 
I    to  such  a  suit.     When  the  plaintiffs  are  entitled  to 
ask  for  the  performance  of   the  part  of  the  con- 
tract in  which  they  are  interested,  and  the  defend- 
ant  claims   execution    of  the  whole,  to  which  the 
plaintiffs   do   not  object,  the  Court  ought  to  pass 
a  decree  directing  execution  of  the  whole  contract, 
instead  of  rejecting  the  claim.     Haki  Raghtnath 
JosHi  V.  Krishxaji  Akakt  Joshi 

I.  L.  R.  19  Bom.  546 


13.  CO-SHARERS, 

1. Suit    by    one  co- sharer  for 

value  of  personal  property  alienated  by  an- 
other. If  a  co-sharer  of  personal  property  sells  the 
property  without  the  consent  and  authority  of  the 
other  owner,  that  other  owner  may  sue  the  pur- 
chaser for  the  price  of  his  share.  Radha>-ath 
Shaha  v.  Kaminee  Soosdekee  Dossee 

2W.  E.37 

2, Suit  by  one   co-sharer    for 

value  of  w^ood.  removed — Tenancy  in  common — 
Co-owners  of  a  forest — Mortgage  by  one  co-tenant — 
Mortgagee  in  possession — Licensees  from  mortga- 
gor and  co-tenant — Cutting  and  removing  produce 
— Eights  of  licensees — Remedy  of  mortgagee — Dama- 
ges— Account.  The  first  defendants,  G  and  A,  were 
co-owners  of  a  forest.  G  mortgaged  his  interest 
in  the  forest  to  the  plaintiff  and  put  him  into  posses- 
sion. The  mortgage  was  registered.  Subsequently 
G  and  A  joined  in  a  license  to  the  second  and  third 
defendants  to  cut  and  take  wood  in  the  forest, 
which  the  latter  accordingly  did.  The  plaintiff  sued 
Gand  the  other  two  defendants  to  recover  as 
damages,  the  value  of  the  wood  removed,  ancl  for 
an  injunction  restraining  the  defendants  from 
removing  more  wood.  H^ld,  that  the  claim  would 
not  lie,  neither  for  the  whole  of  the  damages 
claimed  nor  for  such  part  of  them  as  was  equi- 
valent to  G's  interest  in  the  value  of  the  wood  re- 
moved,— the  only  remedy  open  to  the  plaintiff 
being  a  suit  against  A,  his  co-t€nant,  for  an 
account.  Though  G,  being  out  of  possession  to 
the  knowledge  of  the  licensees,  could  convey  to 
them  no  right,  yet  A  could  ;  and  a  license  from 
A  gave  a  right  to  cut  wood  in  the  whole  of  the  forest, 
since  a  co-tenant  may  lawfully  enjoy  the  whole  pro- 
perty in  any  way  not  destructive  of  its  substance  so 
as  to  amount  to  an  ouster  of  the  other  co-tenants, 
and  whatever  a  co-tenant  may  do  himself  he  may 
license  another  to  do.  The  licenses  therefore  did  no 
wrong  in  acting  on  their  license,  and  no  suit  lay 
against  them  ;  nor  did  G's  joining  in  the  license  do 
the  plaintiff  any  distinct  injury  for  which  an  action 
for  damages  would  lie  against  him.  Quoere : 
Whether  plaintiff  might  not,  however,  have  a  right 
of  action  against  G  to  recover  any  sum  which  G  had 
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BIGHT  OF  SUIT— conW. 

13.  CO-SHARERS— concW. 

obtained  by  assuming  falsely  a  position  and  rights 
belonging  to  the  plaintiff.  Balvantkav  Oze  v. 
Gakpatrav  Jadhav        .      I.  L.  R.  7  Bom.  336 

3. __  Suit     by    one    co-parcener 


against  the  others  for  declaration  of  right 
to  Government  allowance  forming  part  of 
.joint  .estate.  One  member  of  an  undivided 
family  cannot  sue  his  co-parceners  for  a  declaration 
that  he  is  entitled  to  recover  the  whole  of  a  family 
varshasan.  The  only  mode  in  which,  as  between 
the  members  of  the  joint  family,  a  declaration  of 
right  to  the  varshasan  can  be  properly  obtained  is 
by  one  of  the  co-parceners  bringing  a  suit  for 
partition  of  the  whole  of  the  family  estate,  includ- 
ing the  varshasan  and  for  a  declaration  of  the 
shares  of  the  respective  co-parceners.  Trimbak 
Dixit  v.  Narayan  Dixit     .•         ,         11  Bom.  69 

4. _  Suit    to    recover    share  of 


produce — Propert?/  left  undivided  at  partition — 
Amendment  of  plaint — iSuit  for  partition — Variance 
between  pleading  and  proof.  A  claim  to  a  share  of 
the  produce  of  the  property  left  undivided  at  a 
partition  does  not  lie,  because  such  a  claim  is  based 
on  the  right  to  a  particular  share  in  the  property  it- 
self which  has  no  existence  in  the  case  of  an  undivi- 
ded family.  A  suit  for  a  share  of  the  produce  of 
the  property  left  undivided  at  partition  cannot  be 
amended,  by  making  it  a  suit  for  partition,  without 
entirely  changing  its  character.  Gavrishankar 
Parabhuram  v.  Atmaram  Rajaram 

I.  li.  R.  18  Bom.  611 

14.  COSTS. 
-  Suit    for    costs    incurred  in 


resisting  a  claim   to    attached  property — 

Civil  Procedure  Code,  1859,  s.  240.  A  suit  cannot 
be  maintained  for  costs  incurred  by  the  plaintiff  in 
■resisting  a  claim  made  by  the  defendant,  under 
s.  246  of  the  Code  of  Civil  Procedure,  the  greater 
part  of  which  was  disallowed.  It  is  only  when  the 
costs  are  made  a  part  of  the  order  and  then  by 
•  execution  under  it,  that  a  party  can  in  such  cases 
enforce  the  payment  of  costs.  Akonymocts 

3  Mad.  341 


2. 


Suit    for  costs  incurred  in 


possessory  suit— 5om.  Act  V  of  1864.  No  action 
lies  for  the  recovery  of  costs  incurred  by  a  defend- 
ant in  defending  himself  in  a  possessory  suit 
brought  against  him  in  a  Mamlatdar's  Court  under 
Bombay  Act  V  of  1864.  Jalam  Pukja  v.  Khoda 
-Javra       ....  8  Bom.  A.  C  29 

3. Claim      for     costs  incurred 


in  another  suit — Suit  in  Revenue  Court — Dama- 
ges. In  a  suit  for  damages  for  breach  of  a  covenant 
in  an  ikrarnamah  not  to  collect  the  rents  of  a  certain 
share  in  a  village,  and  not  to  sue  for  the  partition 
of  that  share,  the  plaintiff  claimed  (inter  alia)  some 
costs  and  expenses  incurred  in  a  suit  brought  by  the 
■defendant  in  the  Revenue  Court  for  partition  of  the 
share.  Held  by  Mahmood,  J.,  with  reference  to  the 
■costs  incurred  by  the  plaintiff  in  the  Revenue  Court, 


RIGHT  OF  SUIT— cowM. 

14.  COSTS— cowcW. 

that  such  Court  in  the  former  suit  was  entitled  to 
deal  with  the  question  of  costs,  and  dealt  with  it 
and  the  costs  could  not  be  made  the  subject-matter 
of  fresh  htigation,  and  therefore  could  not  be  claim- 
ed in  this  suit  by  way  of  damages.  Chengulva  Ray  a 
Mudali  V.  Thangatchi  Ammal,  6  Mad.  192  ;  Jalam 
Punja  V.  Khoda  Javra,  8  Bom.  A.  C.  29  ;  Kahir  v. 
Mahadu,  I.  L.  R.  2  Bom.  360  ;  and  Pranshankar 
Shivshankar  v.  Gorindhlal  Parbhudas,  I.  L.  R.  1 
Bom.  467,  referred  to.     Mahram  Das  v.  Ajtjdhia 

I.  L.  R.  8  All.  452 

4.  —  Suit  to    recover    costs    in- 

curred in  former  proceedings  in  Court 
having  jurisdiction.  An  objection  to  the 
attachment  and  sale  of  a  house  which  was  advertised 
for  sale  in  execution  of  a  decree  for  enforcement  of 
lien  was  allowed,  upon  the  ground  that  the  objector 
had  purchased  the  house  from  the  mortgagor,  and 
his  purchase  was  not  subject  to  the  decree,  to 
which  he  was  not  a  party.  The  decree-hoder  then 
brought  a  suit  against  the  objector,  claiming  a 
declaration  of  his  right  to  recover  the  amount 
due  under  his  decree  by  enforcement  of  hen 
against  the  house,  and  that  the  order  releasing  the 
property  from  attachment  should  be  set  aside, 
and  also  to  recover  the  costs  incurred  by  him 
in  the  execution  department  on  the  defendant's 
objection.  Held,  that,  inasmuch  as  where  a 
Court,  having  jurisdiction,  orders  or  refuses 
costs,  a  separate  action  for  such  costs  cannot  be 
brought,  the  plaintiff  was  not  entitled  to  recover 
from  the  defendant  the  costs  incurred  by  him  in 
the  execution  department.  Mahram  Das  v. 
Ajudhia,  I.  L.  R.  8  All.  452,  followed.  Kadir 
Bakhsh  v.  Saligram         .     I.  L.  R  9  All.  474 


5. 


Suit  by    Commissioner  for 


his  costs — Civil  Procedure  Code,  1859,  ss.  180, 
182.  Where  a  Commissioner  was  appointed  by  a 
Court  under  s.  180  of  Act  VIII  of  1859  to  take 
accounts  at  the  request  of  the  plaintiffs,  and  his 
costs  were  not  prepaid  under  s.  182,  and  the  defend- 
ant was,  by  the  decree,  ordered  to  pay  the  costs  of 
the  suit,  but  the  costs  of  the  Commissioner  were  not 
entered  in  the  decree  : — Held  in  a  suit  by  the 
Commissioner  against  the  plaintiffs  for  remuner- 
ation for  his  labour,  that  the  plaintiffs  were  liable. 
Gopalaratnamayyab  v.  Bupala  Nabasimma 
Nayudu     .         .         .  I.  Ij.  R.  4  Mad.  399 


6. 


Suit  for  costs  incurred  in 


criminal  ease.  As  to  recovery  of  costs  of  a  cri- 
minal case  in  a  subsequent  civil  action.  Ram 
Lal  v.  Tula  Ram       .         .       I.  L.  R.  4  All.  97 


.7. 


Damages,     suit       for — Costs 


incurred  in  prosecuting  case  in  Criminal  Court. 
Held,  that  a  suit  will  not  .ie  to  recover  as  damages 
the  expenses  incurred  by  the  plaintiff  in  prose- 
cuting the  defendant  in  a  Criminal  Court.  Fa- 
ZAL  Imam  v.  Fazal  Rasul    I.  L.  R.  12  All.  166 

See  Mahomed  Ali  v.  Byama 

I.  li.  R.  14  Bom.  100 
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BIGHT  OP  SUIT— contd. 

14a.  CROPS,  RECOVERY  OF. 

Bengal    Tenancy    Act 

(Vni  of  1885),  S8.  69,  73  (5)— Order  of  CoUector, 
finality  of.  S.  70  (5)  of  the  Bengal  Tenancy  Act 
does  not  bar  a  suit  by  a  tenant  against  a  third 
party  for  recovery  of  crops  awarded  to  the  latter  by 
the  CoUector.  Jaga  Singh  v.  Chooa  Singh,  1.  L.  B. 
22  Calc.  480,  referred  to.  Chhedi  v.  Chhedak 
(1905)         .         .         .        I.  li.  B.  32  Calc.  42 

15.  CUSTOMARY  RIGHTS. 

Suit  to  restrain  the  use  for 


BIGHT  OP  8TJJT— contd. 

15.  CUSTOMARY    RIGHTS— conl<i. 

iS's  land,  and  the  plaintiff  sued  for  an  injunctaoo' 
restraining  them  from  exercising  this  right  in  future  : 
— Held,  that  the  right  of  burial  claimed  by  the^ 
defendants  was  not  an  easement,  but  a  customary 
right,  which  being  confined  to  a  limited  class  of 
persons  and  a  limited  area  of  land,  was  sufficiently 
certain  and  reasonable  to  be  recognized  as  a  valid 
local  custom.     Mohtdis  v.  SmvLrsGAPPA 

I.  li.  B.  23  Bom.  666 

3. Suit  to   enforce  payment  of 


tazias  of  land  used  for  the  purposes  of  the 
TLoli— Easement — Cause  of    action.     A,     a  Maho-    ! 
medan,  purchased  a  house  adjacent  to  a  piece  of    : 
waste  land,  on  which  after  such  purchase  he  caused    ' 
a  tazia  to  be  erected  at  the  time  of  the  Mohurram.    ^ 
J  and  others,  Hindus,  instituted  a  suit  against  A,    j 
alleging  in  their  plaint  that  for  a  long  time  previ- 
ously they  had  been  in  the  habit  of  going  upon  the 
land  at  the  time  of  the  Holi  festival  for  the  purpose 
of  burning  the  Holi  and  celebrating  the  ceremonies 
incident  thereto,  and  praying  that  the    defendant 
"  be  restrained  from  improper  interference,  and  that 
the  plaintiffs  be  put  in  possession,  by  maintaining 
observance  of  the   Holi  rights,   according  to   the 
ancient  usage,  on  the  land  "     It  was  found  that  the 
plaintiffs  had,  for  a  period  of  twenty  years  prior 
to  the  institution  of  the  suit,  exercised  the  right  of 
going  on  to  the  land  at  the  time  of  the  Holi  festival, 
without  interruption  or  interference.     It  was  also 
proved  that  neither  the  plaintiffs  nor  the  defendant 
had  any  proprietary  light  in  the  land,  and  that  it 
belonged  to  the  zamindars  of  the  kasba  who  did  not 
appear  to  object  to  its  use  by  the  defendant  and 
other  Mahomedans  at  the  time  of   the  Mohurram, 
for  the  erection  of  tazias.     Held,  that  the  plaintiffs' 
claim  appeared  to  be  a  claim  to  a  right  by  custom 
of  the  nature  described  in  Mounsey  v.   Ismay,  34  L. 
J.  Ex.  52,    and  Abbot    v.  WeeMy,  1  Lev.    176,    and 
could  not  strictly  be  regarded  as  for  an  easement,  the 
right  not  being  set  up  in  respect  of  any  dominant 
tenement  to  which  it  was  appurtenant  over  a  servient 
tenement  subject  to  it.     Held,  further,  that,  inas- 
much as  the  nature  of  the  right  claimed  was  to  come 
on  the  land  for  a  few  days  at  one  period  of  the  year, 
it  by  no  means    followed  that  the   plaintiffs   were 
entitled  to  object  to  the  defendant's  use  of  the  land 
at  another  period  ;  and  that,  looking  to  the  extent 
and  nature  of   the  said  right   and  to    the  form    in 
which  the  plaint  was  shaped,  the  laying  of  a  ta2da 
upon  the  land  at  the  Mohurram  could  not    be    held 
to  be  any   interference  with  such  right  sufficient 
to  afford  a  cause  of  action  on   which  to  come  into 
Court.     AsHRAF  Au  f.  Jagas  Nath 

L  L.  B.  6  AIL  497 

2.  Custom.      of       burial — Local 


dues  for  performance  of  marriage  cere- 
monies— Cause  of  action.  No  suit  lies  to  enforce 
pajrment  of  murjada  (respect  money)  alleged  to  be  a 
customary  pajrment  by  persons  of  the  Kassary  caste 
who  have  marriage  ceremonies  or  shrads  performed 
in  their  house  to  members  of  the  community. 
NOBEEX     ChUXDEB     DcTT    r.     MADHrB    Cho'der 

Mt-fDci- 5  W.  B.  225 

4.  Suit   to    recover    fees     for 

use  of  temple — Custom.  A  suit  to  recover  the 
amoimt  of  marriage  fees  which  the  defendant,  it  waa 
alleged,  became  liable  to  pay  for  the  use  of  a  temple 
upon  his  marriage  with  a  woman  residing  in  the 
village  where  the  temple  was  situated,  is  not  main- 
tainable unless  on  proof  of  a  well-established  custom 
to  that  effect.  Maadan  r.  Erlaxdi  5  Mad.  147 
Suit  for  right  to  use  ghat 


for  religious  purpose — Abstract  right — Cause 
of  action — Costs.  A  Hindu  brought  a  suit  in  which 
he  alleged  that  the  Hindu  community  had  jicquired 
by  long-established  custom  an  exclusive  right  to  use 
for  religious  purposes  a  ghat  situate  on  the  River 
Ganges,  but  that  the  Mahomedans  were  in  the  habit 
of  interfering  with  the  exercise  of  such  right  by 
bathing  at  the  ghat.  He  prayed  for  a  declaration 
of  the  right,  and  for  a  perpetual  injunction  to  be 
issued  to  the  Mahomeilans  generally  forbidding  them 
to  resort  to  the  ghat.  No  act  of  trespass  was 
charaed  against  any  of  the  defendants.  The  defence 
was  that  the  Mahomedans  were  entitled  to  use 
the  place,  and  that  their  use  of  it  did  not  cause 
any  inconvenience  to  the  plaintiff.  Held,  that  the 
suit  was  not  maintainable,  since  the  Court  had  no 
power  to  pass  a  decree  against  persons  who  had 
never  interfered  with  the  property  in  dispute,  or  to 
issue  an  injunction  against  the  whole  Mahomedan 
world  :  but  that,  inasmuch  at  the  defendants  had 
fought  the  case  all  along  as  if  the  suit  were  maintain- 
able and  upon  a  false  issue,  both  sides  must  pay 
their  own  costs.     Shah  McHAiCMAD  v.  K\si  Das 

I.  li.  B.  7  AU.  19» 

6.  Suit  for  right  to  use  ghat 


custom — Bight  claimed  by  certain  section  of  Maho- 
medans to  bury  their  dead  in  a  certain  locality — Bight 
of  burial.  Where  a  certain  section  of  the  Maho- 
medan community  had  been  for  many  years  in  the 
habit  of  burying  their  dead  near  a  de^ga  in  plaint- 


for  collecting  religious  offerings — Bight  to 
land  of  ghat  Cause  of  action.  Certain  Brahmans, 
on  the  allegation  that  a  custom  existed  whereby  they 

'  had  an  exclusive  right  to  use  a  ghar  for  the  purpose 
of  collecting  alms,  the  land  of  which  did  not  belong 
to  them,  sued  for  a  declaration  of  the  exclusive 
right  to  the  use  of  the  ghat  for  that  purpose.  Held, 
that,  as  the  plaintiffs'  had  no  right  of  any  kind  in 
the  land  of  the  ghat,  the  suit  was  not  maintainable, 

I    HusADT  Au.  V,  Matukmas  I.  L.  B.  6  All.  39 
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RIGHT  or  SUIT— con«. 


Right    to    occupy    specific    ;       3. 


portion  of  ghat  dedicated  to  the  public  not 
susceptible  of  acquisition  by  prescription 

— Gangapuiras.  Held,  that  no  exclusive  right  of 
occupation  could  be  acquired  by  prescription  in  any 
specific  portion  of  a  bathing  ghat  the  use  of  which 
was  dedicated  to  the  public.  Husain  All  v.  Matuk- 
man,  I.  L.  R.  G  All.  39,  followed.  Tyron  v.  Smith, 
9  A.  ds.  E.  406  and  Tuner  v.  Rii^wood  Highivay 
Board,    L.  R.  9  Eq.    418    referred   to.     Municipal 

BOAHD    OF   CaWNPORE    V.    LaLLIT 

I.  L.  R.  20  All.  200 


8. 


Suit  for    perquisites— /Smi<  hy 


mahar  of  village  against  other  rnahars  to  establish 
his  right  to  share  in  mahur^s  perquisites.  A  suit 
by  one  of  ths  mahars  of  a  village  against  his  fellow- 
mahars  to  establish  his  right  to  share  in  the 
mahar's  perquisites,  such  as  the  carcasses  of  dead 
animals,  etc.,  will  lie,  though  such  a  claim  be  not 
tenable  against  the  raiyats  who  may  have  owned 
such  animals  when  alive.  Yellapa  valad  Bhiaiapa 
V.   Mankia         ...        8  Bom.  A.  C.  27 

16.  DEBTOR  AND  CREDITOR. 

Suit  by  debtor    to    compel 


creditor  to  accept  money  due — Suit  on  hovd — 
Refusal  to  accept  instalmeiHs  on  bond.  A  bond 
having  been  executed,  whereby  it  was  stipulated 
that  a  debt  should  be  paid  by  instalments,  subject 
to  the  condition  that,  if  any  one  instalment  were 
not  paid  within  a  certain  time  after  it  became  due, 
the  whole  amount  remaining  due  should  become 
payable  at  once,  the  creditor  evaded  the  debtor's 
attempts  to  pay  the  instalments  as  they  became 
due,  and  the  debtor  brought  a  suit  to  compel  the 
creditor  to  accept  an  instalment  due.  Held,  that 
such  a  suit  would  not  lie.  Kristaya  v.  Kasipati 
I.  L.  R.  9  Mad.  55 

Agreement  in  S2ih- 


sequent  deed  to  pay  balance  due  on  a  prior  document, 
gives  no  fresh  right  of  suit,  when  previous  obligation 
not  discharged.  Where  a  promissory  note  had  been 
executed  by  the  defendant  in  favour  of  the  plaintiff 
and  some  time  afterwards  the  defendant  by  another 
document  assigned  certain  decrees  to  the  plaintiff 
and  the  document  provided  that  the  amounts  reaUzed 
by  executing  the  decrees  should  be  credited  towards 
the  amount  due  on  the  promissory  note  and  that 
the  defendant  should  pay  any  balance  that  may  re- 
main due  after  the  decrees  had  been  realized,  but 
the  original  promissory  note  had  not  been  cancelled 
or  returned  to  the  defendant  or  otherwise  dis- 
charged : — Held,  that  the  plaintiff's  only  claim  was 
on  the  promissory  note  and  that  the  subsequent 
document  conferred  no  fresh  right  of  suit,  and 
that  the  plaintiff's  suit  brought  after  the  expiry  of 
the  period  of  limitation  for  a  suit  on  the  promis- 
sory note  was  barred.  Barker^s  claim,  [1%94\  3  Ch. 
290,  referred  to  and  applied.  Venkataramiah 
Pantulu  v.  Ramakrisnha  Pantulu  (1906) 

I.  L.  R.  29  Mad.  295 


16.  DEBTOR  AND  CREDITOR— co?icW. 
Joint   creditors — Succession 


Certificate  Act  {VII  of  1887)— Pleading— Indian 
Contract  Act  {IX  of  1872),  s.  46.  It  is  open  to 
one  of  two  joint  creditors  to  maintain  an  action 
for  recovery  of  the  debt  if  the  other  creditor 
is  joined  as  a  co-defendant  and  if  there  is  good 
ground  for  not  joining  him  as  a  co-plaintiff.  Where 
plaintiff  brought  a  suit  for  recovery  of  a  debt  due 
on  a  bond  executed  in  favour  of  him  and  another 
person  who  had  died  before  the  suit  and  whose  suc- 
cessor (who  was  alleged  to  have  assigned  to  the 
plaintiff  her  share  of  the  debt)  was  made  a  party 
defendant :  Held,  that,  although  no  succession  cer- 
tificate to  collect  the  debt  of  the  deceased  joint  cre- 
ditor was  produced,  the  suit  was  maintainable  at 
any  rate  as  to  the  share  of  the  plaintiff.  The  High 
Court  in  remanding  the  case  directed  that  the  suc- 
cessor of  the  deceased  joint  creditor  who  had  not 
been  properly  served  with  notice  of  the  suit,  should 
be  so  served,  and  that  on  her  expressing  her  desire 
to  be  joined  as  co-plaintiff,  she  should  be  so  joined 
and  opportunity  given  to  her  to  produce  a  succession 
certificate,  and  that  on  the  production  of  the  same 
a  decree  for  the  entire  amount  should  be  passed. 
Shital  Chandra  Bairigee  ?;.  Manik  Chandra 
Hazra  (1909)         .         .         .  13  C.  W.  N.  509 

17.  DECREES. 
1. Suit    to    enforce    execution 


of  decree  in  another  suit.  A  suit  will  not 
lie  to  enforce  execution  of  a  decree  in  another  suit. 
Tareknarain  Singh  v.  Puncha  Singh 

W.  R.  1864,  376 

2.  Suit  to    enforce    execution 

of  decree — Mode  of  enforcing  right.  The  proper 
mode  of  enforcing  a  decree  is  that  pointed  out  by  the 
Code  of  Civil  Procedure,  1859,  namely,  by  execution 
and  sale,  or  by  execution  and  attachment,  and  the 
appointment  of  a  receiver  under  s.  243  to  collect  the 
property.  \Vhere  the  Legislature  has  prescribed  a 
particular  mode  of  enforcing  a  right  created  by  a 
decree,  the  possessor  of  that  right  is  bound  to  follow 
the  procedure  prescribed  and  no  other.  Mahomed 
Aga  Ali  Khan  v.  Widow  of  Balmakund 

L.  R.  3  I.  A.  241 :  26  W.  R.  82 

3, Suit    on     decree     of  High 

Court — Civil  Procedure  Code,  1877.  There  is 
nothing  in  Act  X  of  1877  which  prevents  a  suit  from 
being  instituted  on  a  decree  of  the  High  Court. 
Atthermohey  Dossee  v.  Hurry  Doss  Dutt 

I.  li.  R.  7  Gale.  74 :  9  C.  L.  R.  357 

Suit     on     decree    pending 


appeal.  Quire  :  Whether  a  new  suit  will  lie  upon 
a  decree  pending  an  appeal     Imamun  v.  Hurdyal 

Singh 5  "W.  R.  277 

5.  Suit    for    amount    due    on 

decree  lost  in  Mutiny.  A  suit  was  held  to  lie 
for  the  amount  of  an  unsatisfied  claim  adjudged  by  a 
decree  which  was  destroyed  during  the  Mutiny,  and 
the  cause  of  action  to  date  from  the  lost  decree. 
Emamun  v.  Hurdyal  Singh      W.  R.  1864,  301 
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UQHT  OF  SUIT— conW. 
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17.  DECREES— conid. 

See  (contra)  Nuzttb  Banoo  v.  Hossein  Ali  Khan 

W.  K.  1864,  378 

.  Suit  on  decree  where  there 


e.  

rere  no  means  of  enforcing  it  by  execu- 
ion.  A  decree  in  a  suit  upon  a  bond  against  the 
sir  of  the  deceased  obligor  awarded  to  the  plaint- 
"the  amount  of  the  bond  from  the  property  of 
ie  obligee,  and  directed  that  "  the  defendant  be 
leased  from  the  claim  in  this  suit."  An  order 
jr  execution  of  the  decree  was  set  aside,  on  the 
jund  that  the  decree  did    not  warrant   the  issue 

[>f  an  attachment,  since  it  was  not  against  any 
erson.     Held,  that  a  suit  was  maintainable  by  the 

plaintiff  upon  the   decree  recovered  in  the  former 

it,  there  being  no  other  means  of   enforcing  the 

Brmer  decree  or  recovering  his  debt.     AxirxD  Roy 

Mttnorttt  Sixgh        .         .         .    Marsh.  611 

-_  Suit  for  balance  after  exe- 


Ittation  of  decree  for  rent — Suit  under  RaA 
\^ct  to  recover  sum  due  after  sale  in  execution  of  de- 
uvder  Beng.  Reg.  VII  of  1799.  A  suit  was  held 
[to  be  not  maintainable  under  the  Rent  Act  to 
llecover  a  sum  due  under  a  decree  for  rent  obtained 
ftmder  Regulation  VIII  of  1799,  and  remaining  un- 
satisfied after  sale  of  the  tenure.  Dheeraj  Mah- 
TAB  Chasd  v.  Dexo  Nath  Roy 

Marsh.  310  :  2  Hay  445 

8. Suit  on  foreign  judgment — 

Suit  on  judgment  of  Small  Cause  Court.  A  suit  will 
not  lie  in  the  Courts  of  India  upon  the  judgment 
of  any  Court  in  British  India.  The  only  exception 
to  this  rule  is  in  the  case  of  judgments  of  a  Court  of 
Small  Causes  on  which  suits  are  permitted  to  be 
brought  in  the  High  Court  in  order  to  obtain  ex- 
ecution against  immoveable  property.  Qucre : 
Whether  suits  on  foreign  judgments  are  maintain- 
able in  the  Civil  Courts  of  India.  BHAV.\^^.SHA^'- 
KAR  V.  Parsadri     .         .    I.  li.  K.  6  Bom.  292 

9.  : Native       Courtis 

decree — Code  of  Civil  Procedure  [Act  XIV  of  1882), 
s.  434.  A  suit  cannot  generally  be  maintained  in 
any  British  Court  upon  the  judgment  of  a  Native 
Court.  Qu  re :  Whether  it  could  where  there  had 
been  a  notification  by  the  Governor- General  of  India 
under  s.  434  of  the  Civil  Procedure  Act  (X  of  1882). 
Hdimatlal  v.  Shtvajirav  .  I.  Ij.  B,  8  Bom.  593 


10. 


Suit 


judg- 


ment of  Court  in  Native  States.  A  suit  will  be  on  a 
judgment  of  a  Court  in  a  Native  State.  Mayaran 
r.  Ravji         .  .      I.  L  E.  24  Bom.  88 


11. 


Suit    on  decree    of    Small 


Cause  Court — Decree  unsatisfied  by  execution. 
Where  plaintiff  had  obtained  a  decree  in  the  Small 
Cause  Court,  and  execution  had  been  issued,  but 
defendant  had  not  moveable  property  sufficient  to 
satisfy  the  decree.  Held,  that  a  suit  in  the  High 
Court,  on  the  decree  of  the  Small  Cause  Court, 
would  lie  for  the  balance,  but  costs  will  not  be  given 
to  the  successful  plaintiff  in  such  a  suit,  nor  interest 
on  the  judgment  be  obtained  in  the  High  Court 

MOHEJfDROXATH  ASH  V.   BEEDOBODrX  DuTT 

1.  Ind.  Jur.  N".  S.  220 


EIGHT  OF  STJm—contd. 


12. 


17.  DECREES — conld. 
Suit 


in     High 


Court.  A  suit  can  be  brought  in  the  High  Court 
on  a  decree  of  the  Small  Cause  Court.  Khoblall 
Baboo  v.  Ramchuxder  Bose 

L  li.  R.  2  Cale.  434 


13. 


Decree      unsatis- 


fied by  execution.  In  a  suit  to  recover  R777  due 
on  a  decree  of  the  Small  Cause  Court,  which  decree 
had  been  obtained  by  the  plaintiff  against  the  de- 
fendant as  executor  of  the  estate  of  one  R,  deceased, 
the  defendant  had  appeared  in  the  Small  Cause 
Court  and  had  denied  assets  of  the  deceased,  and  the 
decree  was  wholly  unsatisfied,  as  appeared  from  the 
certificate  of  the  first  Judge.  The  plaintiff  proved 
by  the  evidence  of  the  defendant  himself  that  he  was 
in  possession  of  immoveable  property  of  the  deceased 
out  of  which  the  decree  could  be  satisfied.  The 
plaint  prayed  that  the  defendant,  as  executor,  might 
be  ordered  to  pay  the  amount  \rith  interest  and  costs, 
and  if  he  should  deny  eissets,  then  for  adminis- 
tration of  the  estate  of  the  deceased.  The  defend- 
ant did  not  enter  appearance.  The  Court  granted 
a  decree  for  the  amount  with  interest  and  costs  No. 
1  ;  in  default  of  payment  for  six  months  from  date  of 
decree,  the  estate  to  be  administered   in  due  course. 

M0D00S00DT7>'  PaTTL  t?.   DoYAL  ChAXD   MuLLICK 

10  B.  L.  R.  Ap.  35 


14. 


Stat.     9     <fc   10 


Vict.,  c.  95.  No  suit  will  lie  in  the  High  Court 
on  a  decree  of  the  Small  Cause  Court.  Slohendro- 
nath  Ash  v.  Beedobodun  Dutt,  1  Ind.  Jur.  N.  S. 
220  ;  Madan  Mohun  Bose  v.  Laurence,  1  B.  L.    R. 

0.  C,  66,  and  Khoblall  Baboo  v.  Ramch under  Bose, 

1.  L.  R.  2  Calc.  434,  dissented  from.     Golam  Arab 

V.  CURREEMBOX  ShAIKJEE 

I.  li.  R.  5  Cale.  294 :  4  C.  L.  E.  477 


15. 


Insufficiency    of 


immoveable  property  to  satisfy  decree.  A  suit  may 
be  brought  in  the  High  Court  of  Bombay  upon  a 
judgment  obtained  in  the  Court  of  Small  Causes  of 
Bombay.  The  execution  of  the  decree  in  such  suits 
is  rigorously  confined  to  immoveable  estate.  The 
ground  of  the  interference  of  the  High  Court  in  such 
cases  is  that  practically  the  judgment-creditor  could 
not  recover  his  debt  except  by  process  against  the 
immoveable  estate  of  the  debtor.  In  such  cases  the 
plaint  must  contain  an  averment  and  the  plaintiff 
must  establish  to  the  satisfaction  of  the  High  Court 
that  there  is  not  any  sufficient  moveable  property  of 
the  defendant  against  which  the  decree  of  the  Court 
of  Small  Causes  can  be  fully  executed,  and  that 
he  has  immoveable  property  situated  within  the 
original  jurisdiction  of  the  High  Court  against  which 
execution  can  be  had.  Fakirappa  r.  PAXDtTRAK- 
gapa       .         .  .  I.  L.  R.  6  Bom.  7 


16. 


Suit     in     Small 


Cause  Court.  A  suit  will  not  lie  in  a  Small  Cause 
Court  on  a  decree  of  that  Court.  Saxdes  v.  Jomib 
Shaikh 9  "W.  R.  399 

17.   Suit     in    Small 

Cause  Court — Presidency  Small  Cause  Courts  Act 
{XV  of  1882),  as.  1,  4,  94.     A  judgment-creditor  in 
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EIGHT  OF  SUIT— conW. 

17.  DECREES— con«. 

the  Court  of  Small  Causes  had  not  before  the  1st 
July  1882  the  right  to  sue  in  that  Court  on  his  judg- 
ment.    Mekwanji  Nowroji  v.  Ashabai 

I.  L.  R.  8  Bom.  1 

18. Suit  on   decree  barred  by 

limitation.  Queere .  Whether  a  suit  could  be 
maintained  on  a  decree  that  was  held  to  be  barred 
by  lapse  of  time.  Lakshmamma  v.  Venkataragava 
Chariar 4  Mad.  89 


19. 


Neglect     to    exe- 


cute decree  in  suit  for  possession.  Where  a  party 
brings  a  suit  for  possession  and  obtains  a  decree 
which  he  neglects  to  execute,  no  subsequent  suit 
on  the  same  cause  of  action  will  He.  Gopi  Mohttn 
Dass  v.  Tincotjri  Gupta         .        I  C.  L.  R.  254 

NuBc  DooRGA  V.  Seetamonee  .   23  "W.  K,  407 


20. 


Neglect    to     exe- 


cute decree,  \\here  persons  by  their  own  neglect 
have  lost  the  remedy  by  process  of  execution  to 
which  they  became  entitled  by  an  adjudication  in  a 
former  suit,  they  cannot  be  permitted  to  revert  to 
the  position  which  they  held  prior  to  the  institution 
of  that  suit,  and  to  bring  a  fresh  suit.  Golam 
HossEiN  V.  Alla  Rukhee  Beebee 

3  N.  W.  62 :  Agra  F.  B.  Ed.  1874,  248 

HoSSEIN   BUKSH  V.   MUSUND   HoSSEIN 

18  W.  R.  260 

NXJRSINGH    Doss    V.    KUMROODDEEN 

20  "W.  R.  412 


21. 


Neglect    to    exe- 


cute decree — Effect  of  barred  decree — Former  suit 
relxting  to  land.  By  Spankie  and  Turnbull,  J  J. — 
When  the  nature  of  a  decree  is  such  that  it  admits 
of  execution,  the  decree-holder  cannot,  after  allow- 
ing the  limitation  period  to  elapse  without  issu- 
ing process  of  execution,  seek  by  a  fresh  suit  to 
obtain  the  re  ief  he  should  have  sought  by  execu- 
tion. By  Turner,  Of)g.  C.J. — Although  by  reason 
of  the  limitation  law  process  of  execution  may  be 
baiTcd,  the  decree  is  not  altogether  void.  Its  effect 
in  ascertaining  the  rights  of  the  parties  is  unaffected 
by  any  of  the  provisions  of  the  limitation  law. 
In  respect  of  landed  property  which  has  been  the 
subject  of  a  decree,  a  plaintiff  need  not  necessarily 
found  his  suit  on  the  decree.  He  may  assert,  as  his 
cause  of  action,  the  continued  trespass  of  the 
defendants  subsequently  to  the  decree,  which  gives 
him  a  new  cause  of  action.  Ram  Jus  Rae  v.  Ram 
Naraix 

2  N.  W.  882  :  Agra  F.  B.  Ed.  1874,  226 

22. A  suit   will   not 

lie  upon  a  decree  the  execution  of  which  is  barred  by 
the  provisions  of  the  Limitation  Act.  Fakirappa 
V.  Pandurangapa     .         .         I.  L.  R.  6  Bomi.  7 

23.         -  Omission  to  en- 

force decree  by  execution  till  barred.  When  a  decree 
is  merely  declaratory  and  does  not  require  to  be 
carried  mto  effect  ti,e  process  of  execution,  the  right 
thereby  declared  and  ascertained  exists  independ- 
ently    of    any    process    for     enforcing    it.      But 


RIGHT  OF  ajJIT—contd. 

17.  DECREES— confei. 
when  the  nature  of  the  decree  requires  that  ifc 
should  be  executed,  a  decree-holder  cannot,  after 
allowing  the  limitation  period  to  elapse  without 
issuing  process  of  execution,  seek  by  a  fresh  suit  on 
the  decree  to  obtain  that  which  he  should  have 
sought  for  by   executing    it.      Dubee    Singh    v. 

JOWKEE  R  AM 

3  Agra  381:  Agra  F.  B.  Ed.  1874, 172 

Yakoob  Ali  v.  Ubdoolrahman     3  Agra  383^ 
s.c.  Agra  F.  B.  Ed.  1874, 172 

JttgurnaA  v.  Balgobind 

1  N.  W.  105  :  Ed.  1873,  154 

24.    Suit  to    enforce 

declaratory  decree  for  maintenance.  A  decree- 
holder,  having  obtained  in  1874  a  decree  entitling 
her  to  a  certain  sum  to  be  paid  annually  by  the 
judgment-debtor,  applied  for  execution  of  the 
decree  on  the  11th  of  March  1875,  but  made  no 
further  application  until  July  1882.  Held,  that^ 
though  the  application  was  barred  by  lapse  of 
time,  yet  the  decree  being  a  declaratory  one,  a. 
suit  to  enforce  the  annual  right  to  maintenance 
would  lie.  Sabhanatha  Dikshatar  v.  Subba 
Lakshmi  Ammal        .  I.  L.  R.  7  Mad.  80- 


25. 


Declaratory  decree — Main- 


tenance suit,  decree  in — Annual  payments.  A  Hindu 
widow  obtained  a  decree  in  1876  which  pro- 
vided that  she  should  receive  future  maintenance; 
annually  at  a  certain  rate,  but  did  not  specify  any 
date  on  which  it  should  become  due.  In  188T 
she  filed  the  present  suit  claiming  arrears  of  mainte- 
nance at  the  rate  fixed  in  the  decree  of  1876.  Held,. 
that  the  suit  did  not  lie.  Sabhanatha  v.  Lakshmi, 
I.  L.  R.  7  Mad.  80.  distinguished.  Venkanna  v. 
AiTAMMA     .         .     .         .  I.  L.  R.  12  Mad.  18* 


26. 


Suit  to  set  aside   decree — 


Code  of  Civil  Procedure  (Act  XIV  of  188?),  ss.  108,. 
540,  and  623 — Amendment  of  plaint  vnthoul  notice 
to  party.  The  only  ways  in  which  a  decree  may  be 
set  aside  by  a  party  thereto  are  by  appeal,  by  pro- 
ceedings under  s.  108,  Civil  Procedure  Code,  and 
similar  sections,  and  by  application  for  review ;  if 
the  decree  is  not  tainted  by  fraud,  no  suit  lies  to  set 
it  aside.  The  mere  fact  that  an  amendment  has" 
been  made  in  the  pleading  without  notice  to  a  party 
who  has  not  appeared  does  not  nullify  the  decree 
subsequently  made  in  the  suit.  Sadho  Misser  v. 
Golab  Singh     .     .         .         .     3  C.  W.  N.  375 


27. 


—    Suit  to   set    aside  decree — 


—Civil  Procedure  Code  (Act  XIV  of  1882),  s.  2U — 
Separate  suit  to  set  aside  decree  and  sale — Jxinsdiction 
-^Fraud — Evidence  Act  (I  of  1872),  s.  44.  A  suit  to 
set  aside  a  decree  and  the  sale  in  execution  thereof, 
and  to  recover  the  property  sold,  is  maintainable^ 
notwithstanding  the  provisions  of  f?.  244,  Civil  Proce- 
dure Code,  and  should  be  brought  in  the  Court  in  the 
jurisdiction  of  which  the  property  is  situate, 
although  the  decree  sought  to  be  set  aside  was 
passed  by  a  Court  in  a  different  district.  It  may 
not  be  competent  to  the  Court  to  set  aside  as. 
fraudulent   the  decree  passed  by  another  Courts 
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but  it  is  competent  to  the  Court  to  investigate  the 
question  as  to  the  character  and  validity  of  the 
decree,  for  the  purpose  of  giving  relief  to  the 
plaintifiE  in  respect  of  the  land  which  he  lost  by 
reason  of  the  sale.  Mewa  Loll  Thakoor  v. 
Bhujhun  Jha,  22  W.  B.  213,  referred  to.  Abdul 
Mazumdar  v.  Mahomed  Gazi,  I.  L.  R.  21  Calc. 
605  ;  Fran  Nath  Boy  v.  Mohesh  Chandra  Moitra, 
J.    L.    B.    24  Calc.    546,    and   Srimati    Nistanni 

'M  Dasi  V.    Bai  Nundo  Lai   Base,  3  C   W,  N.  670, 
followed.     Kedab  Nath  Mxjkebjee  «?.  Pbosonna 

■M  KUMAB  Chattekjee  11901)     .      5  C.  W.  N.  559 


28. 


Decree  ex-jarte — 


Execution  sale — Fraud — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  108— Effect  of  order  rejecting  pre- 
vious application  to  set  aside  the  decree,  where  the 
plaintiff  had  not  appealed  from  such  order.  The 
defendants  sued  the  plaintiff  for  arrears  of  rent, 
and  obtained  an  ex  parte  decree,  in  execution  of 
which  they  attached  and  sold  land  of  the  plaintiff. 
The  plaintiff  applied  under  s.  108  of  the  Civil  Proce- 
dure Code  to  set  aside  the  decree.  His  application 
was  rejected,  bu*  he  did  not  appeal  from  this  order. 
The  plaintiff  then  sued  to  set  aside  the  decree  and 
the  sale  in  execution,  on  the  ground  that  he  had 
no  interest  in  the  land,  in  respect  of  which  the 
arrears  of  rent  were  alleged  to  be  due,  and  the  decree 
and  sale  had  been  obtained  by  false  returns  of 
summons  and  of  processes  in  execution,  and  were 
fraudulent  and  void.  The  defendant  objected  that 
the  plaintiff,  having  applied  under  s.  108  without 
success,  and  not  having  appealed  from  the  order 
rejecting  his  application,  had  no  right  of  suit  in  the 
Civil  Court :  Held,  that  the  sviit  was  maintainable. 
Radha  Raman  Shaha  v.  Fban  Nath  Roy  (p.c. 
1901)       .         .  .  L  L.  R.  28  Calc.  475 

29.  Mistake  in  decree — Separate 

suit  to  set  aside — Maintainability.  It  cannot  be 
broadly  laid  down  that  any  error  in  a  decree 
made  by  a  Court  may  be  challenged  by  a  separate 
suit.  Sadho  Misser  v.  Golab  Singh,  3  C.  W.  N. 
375 ;  Jogeswar  Atha  v.  Ganga  Bishnu  Ghattack, 
8  C  W.  N.  473,  referred  to.  Chand  Mea  v.  Asima 
Banti  (1906)  .         .         .  10  C.  W.  M".  1024 

30. Compromise     decree — Bes- 

judicata— Civil  Procedure  Code  (Act  XIV  of  1882), 
8. 13  — Suit  instituted  before  Munsif — Compromise- 
decree  on  appeal  before  District  Judge — Application 
for  review  to  have  compromise-decree  set  aside — Deci- 
sion, if  bars  fresh  suit  before  Subordinate  Judge — 
Ground  for  setting  aside  compromise-decree  not  raised 
in  review — Fresh  suit  on  such  ground,  if  lies — 
Procedure  for  setting  aside  decree — Bule  issued  by  the 
High  Court — Discharge — Effect.  Plaintiffs  had 
instituted  three  suits  against  the  defendants  in  the 
Court  of  the  Munsif.  Pending  appeals  preferred 
before  the  District  Judge  against  the  decree  of  the 
Munsif,  a  compromise  was  filed  and  decrees  made 
thereon.  The  plaintiffs  then  applied  for  review  of 
the  decrees  alleging  that  their  pleader  had  no 
authority  to  agree  to  the  compromise.  The  District 

VOL.  IV. 


EIGHT  OF  SUIT— con«. 

17.  DECREES— «mcM. 

Judge  rejected  the  application  on  the  ground  that 
the  pleader  had  the  requisite  authority.  The 
plaintiffs  obtained  rules  from  the  High  Court 
against  this  order,  but  they  were  discharged. 
Plaintiffs  now  instituted  a  fresh  suit  in  the  Court 
of  the  Subordinate  Judge  praying  that  the  com- 
promise and  the  decree  made  thereon  be  set  aside 
on  the  ground  that  the  pleader  had  no  authority  to 
compromise  and  that  the  terms  of  the  compromise 
went  outside  the  subject-matter  of  the  suit.  Held, 
that  in  order  to  have  the  compromise-decree  set 
aside  it  was  open  to  the  plaintiffs  to  proceed  either 
by  way  of  suit  or  by  an  application  for  review,  the 
latter  being  the  more  regular  mode  of  procedure. 
Ashootosh  Chandra  v.  Tara  Prasanna  Boy,  I.  L.  B. 
10  Calc.  612,  followed.  That  the  effect  of  the 
discharge  of  the  rules  issued  by  the  High  Court 
was  to  leave  the  order  of  the  District  Judge  undis- 
turbed. That  the  question  regarding  the  pleader's 
authority  to  compromise  was  directly  and  sub- 
stantially is  issue  in  the  proceeding  for  review  and 
was  heard  and  finally  decided  by  the  Court  of  the 
District  Judge,  which  was  a  Court  of  jurisdiction 
competent  to  try  the  present  suit.  The  suit  in 
consequence  is  barred  by  the  rules  of  res  judicata, 
Koylash  Chandra  De  v.  Tarrack  Nath  Mandal,  I.  L. 
B.  25  Calc.  571  ;  Bhagwanbuttee  Chowdhurain  v. 
A.  H.  Forbes,  I.  L.  B.  28  Calc.  78,  relied  on.  An  inde- 
pendent suit  would  not  lie  merely  because  a  ground 
is  alleged  for  setting  aside  the  decree,  which  was  not 
taken  in  the  application  for  review.  The  plaintiffs 
having  elected  to  proceed  by  way  of  review,  ought 
to  have  raised  upon  their  application  all  the  grounds 
upon  which  they  relied  for  setting  aside  the  decree. 
Ram  Gopal  Mazumdae  v.  Prasuxna  Kumar 
Sakial  (1905)  .         .         .         10  C.  W.  N.  529 

18.  DIGNITIES. 
1. Stiit     for    declaration     of 


right  to  receive  marks   of  distinction.    A 

suit  for  a  declaration  of  a  right  to  receive  marks  of 
recognition  and  honour  at  idol-festivals,  or  foi 
damages  from  priests  for  withholding  the  same,  is 
not  cognizable  by  a  CivU  Court.  Gossadt  Doss 
Ghose  v.  Goobo  Doss  CHtrcKEBBurrY 

16  W,  R.  198 

2. Suit     to   establish  right  to 


mere  dignity — Dignity  unconnected  with  emolu- 
ment. Plaintiff  sued  for  a  declaration  of  his  right 
to  take  a  cupola  to  a  certain  temple,  and  to  place  it 
upon  the  car  of  the  idol,  and  to  take  a  nandicola 
(bamboo)  with  tom-toms  from  his  bouse  to  the 
temple,  and  to  offer  the  first  cocoanut  to  the  idol  at 
the  annual  festival  held  in  honour  of  a  certain 
Dingayet  saint.  Held,  that  the  suit  was  not  main- 
tainable, as  it  was  brought  to  vindicate  plaintiff's 
right  not  to  an  office,  but  to  a  mere  dignity  un- 
connected with  any  fees,  profits,  or  emoluments. 
Sangapa  BUf  Basuotgapa  ».  Ganoapa  bik  NiBAir- 
jAPA    .        .        .         .      I.  li.  R.  2  Bom.  476 

16  B 
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3. 


Suit  to    establish  right    to 

parade  bullock  on  the  Pola — Damages — Dig- 
nity. A  suit  does  not  lie  in  a  Civil  Court  for  a  decla- 
ration that  the  plaintiffs  have  the  right  of  parading 
their  bullock  on  the  Pola  (the  last  day  of  the  month 
of  Shravan)  of  one  year,  and  the  defendants  on 
the  Pola  of  the  next ;  for  damages  for  the  invasion 
of  the  plaintiff's  right  in  a  given  year  ;  and  for  an 
injunction  restraining  the  defendants  from  inter- 
fering with  the  said  right.     Rama  v.  Siiivram 

I.  L.  R.  6  Bom.  116 

4.  . Suit  clairaing  right  to  have 

palki  carried  crossways.  Quaere  :  Whether  a 
suit  lies  in  the  Civil  Courts  against  the  chief  priest 
of  the  Lingayats  bj'  the  swami  or  chief  priest  of  the 
Smartava  sect  of  Brahmins  claiming,  by  grant 
from  the  supreme  power  of  the  State,  the  privilege 
of  adavi  palki,  of  being  carried,  on  ceremonial  occa- 
sions, in  a  palanquin  borne  crossways,  so  that  the 
poles  traverse  the  line  of  march.  Sunkub  Bharti 
Swami  v.  Sidha  Lingayah  Charanti 

6  W.  R.  P.  C.  39 :  3  Moo.  I.  A.  198 


5. 


Mans,  suit  for  right  to — Per- 


petual  injunction  against  invasion  of  these   mans — 
Bight   to  worship — Small    gifts     by   presents  of  rice, 
cocoanuts,  vida,  and  venison  attached  to  such    mans, 
how  far   considered    as  emoluments.     The  plaintiffs 
and    the  defendants,    as  members  of  a  family  of 
Ganvkars,  claimed  to  be  entitled  to  certain  mnns 
consisting  of  the  right  to  be  the  first  to  worship 
the   deity  on   certain   occasions,    and   to  receive 
gifts  of  rice,  cocoanut,  and  vida  and  venison  made  by 
the  priest  on  certain  religious  ceremonies  and  other 
occasions.     The    plaintiff,  being  obstructed  by  the 
defendants  in  the  enjoyment  of  the  mans,  sought  to 
obtain  a  perpetual  injunction  against  the  defendants. 
The  Court  of  first  instance  dismissed  the  plaintiff's 
claim  as  being  one  for  mere  dignities  unaccompanied 
with  emoluments,  and  as  such  not  cognizable  by  a 
Civil  Court.     The  plaintiff  thereupon  appealed,   and 
the  lower  Appellate  Court  reserved  the  lower  Court's 
decree,  and  granted  a  perpetual  injunction  against 
the  defendants,  prohibiting  them  from  interference 
with  the  plaintiff's  enjoyment.     On  appeal  by  the 
defendants  to  the  High  Court : — Held,  restoring  the 
decree  of  the  Court  of  first  instance,  that  the  plaint- 
iff's suit  was  not  maintainable.      The  mans    were 
mere  dignities  to  which  no  profits  or  emoluments 
were  attached.     The  trifling  gifts  made  by  the  priest 
of  rice,  a  cocoanut,  and  vida,  on  the  occasion  of 
worsliipping  the  deity,  and  of  a  piece  of  venison  on 
other  occasions,  could  not  be  regarded  as  emolu- 
ments,  being  merely    symbols  of  recognition  and 
marks  of  respect  of  and  to  the  holders  of  the  mans. 
JRama  v.  Shivram,  I.  L.  R.  6  Bom.    116,   followed. 
Naeayan  Vithe  Parab  v.  Krishnaji  Sadashiv 

I.  L.  R.  10  Bom.  233 


e. 


Cause  of  action — Civil  right — 


Precedence  at  religious  festival.  The  plaintiff  alleged 
that  he  and  his  ancestors  had  possessed  for  300 
years   the    privilege    of  .  receiving    before    others 
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sacred  ashes,  sandal,  betel  and  nut,  flowers, 
etc.,  at  certain  pagodas  on  festival  and  other  days, 
and  that  the  defendants  had  disputed  his  claim 
to  precedence  and  created  a  disturbance,  whereby 
the  plaintiff  was  prevented  from  enjoying  this  pri- 
vilege. The  plaintiff  prayed  that  his  claim  to  receive 
first  honours  might  be  estabhshed,  and  that  the 
defendants  should  be  perpetually  restrained  from 
preventing  him  from  receiving  the  same.  Held,  that 
no  cause  of  action  was  disclosed  by  the  plaint. 
Kaeuppa  Goundan  v.  Kolanthayan 

I.  L.  R.  7  Mad.  91 

19.  DOCTOR'S  FEES. 
Suit   for  doctor's    fees — Right  of 


docter  to  recover  fees.  The  fact  of  a  doctor  treating 
a  patient  before  being  paid  is  no  bar  to  his  suit  to  re- 
cover his  fees  in  a  court  of  law.  Hurish  Chunder 
SuRMAH  V.  Brojonath  Chuckerbutty 

13  W.  R.  96 

20.  DOCUMENTS,  LOSS  OR  DESTRUCTION  OF. 
1. ^ Suit  on  lost  cheque — Cause 


of  action— Civil  Procedure  Code,  1877,  s.  61.  The 
indorsees  of  a  cheque  sued  the  indorser,  stating  in 
their  plaint  that  the  cheque  had  been  lost  and  that 
the  defendant  refused  to  give  them  a  duplicate  of  it, 
and  claiming  a  duplicate  of  it,  or  the  refund  of  the 
money  they  had  paid  the  defendant  on  the  cheque. 
Held,  that  the  plaint  disclosed  a  cause  of  action 
against  the  defendant.  Baldeo  Prasad  v.  Grish 
Chandra  Bose        .         .         I.  L.  R.  2  All.  754 

Suit    to    compel    execution 


of  another  document  vsrhere  one  has  been 
destroyed  before  registration.  A  suit  will  lie 
to  compel  the  defendant  to  execute  another  instru- 
ment of  sale  where  the  first  one  has  been  destroyed 
by  fire  soon  after  its  execution,  and  has  on  that 
account,  though  compulsorily  registrable,  become 
incapable  of  being  registered.  Nynakka  Routhejt 
V.  Vavana  Mahomed  Naina  Rotjthen  5  Mad.  123 

Suit  to    compel    execution 


and  registration  of  fresh  deed — Loss  of  sale- 
deed.  AVhen  a  deed  of  sale  of  irdmoveable  property 
for  more  than  RlOO  is  lost  within  the  time  allowed 
for  the  registration  of  the  same,  the  purchaser  may 
bring  a  suit  against  the  vendor  to  compel  the  execu- 
tion and  registration  of  a  fresh  deed.  Nallappa 
Reddi  v.  Ramalingachi  Reddi 

I.  L.  B.  20  Mad.  250 

21.  EASEMENTS. 

Obstruction — Acquiescence — 


Suit  for  removal  of  obstruction — Decree  for  plaintiff 
qualified  by  declaring  that  jxirties  retain  rights  exer- 
cised prior  to  obstruction.  In  a  suit  for  the  removal 
of  a  building  which  the  defendants  had  erected  and 
which  was  an  obstruction  to  the  plaintiffs'  right 
to  use  a  courtyard  adjoining  their  residences,  it 
appeared  that  the  land  on  which  the  building  stood 
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did  not  belong  to  either  party,  but  that  all  the  inha- 
bitants of  the  mohulla  had  from  time  immemorial 
exercised  a  right  of  way  over  it  to  and  from  their 
houses.  It  also  appeared  that  on  a  part  of  the  same 
land  there  had  formerly  stood  a  thatched  building 
used  as  a  "  sitting  place  "  by  the  residents  of  the 
mohuUa.  Hdd,  that  the  right  which  was  alleged  to 
iave  been  obstructed  was  not  a  public  right  of  way, 
but  a  right  which  was  confined  to  the  people  dwelling 
in  the  mohulla  and  going  to  and  from  the  houses  in 
the  mohulla  ;  and  that  the  suit  being  brought  in 
respect  of  an  interference  with  a  private  easement, 
was  maintainable  without  proof  of  special  damage. 
Karim  Baksh  v.  Budha,  I.  L.  B.  1  All.  249  ;  Gehanaji 
V.  Ganpati,  I.  L.  R.  2  Bom.  469  ;  and  Uda  Begam  v. 
Imam-ud-din,  I.  L.  B.  1  All.  82,  distinguished.  Held, 
also,  that  there  was  no  principle  of  acquiescence 
involved  in  the  case,  inasmuch  as  there  was  no 
evidence  that  the  plaintiffs  had  given  their  actual 
consent  to  the  building,  and  the  only  evidence  of 
their  acquiescence  could  be  that  they  did  not  im- 
mediately protest,  and  the  defendants  must  have 
known  that  they  were  building  upon  a  courtyard 
which  their  neighbours  had  a  right  to  use.  Uda 
Begam  v.  Imam-ud-din,  I.  L.  E.  1  All.  82,  and 
Bamsden  v.  Dyson,  L.  B.  1  H.  L.  129,  referred  to. 
Fatehyab  Khan  v.  Muhammad  Ytjsuf.  Muham- 
mad YusuF  V.  Fatehyab  Khan 

L  li.  R.  9  AIL  434 


2. 


Privacy,    right    of — Custom. 


A  customary  right  of  privacy,  under  certain  condi- 
tions, exists  in  India  and  in  the  North-Western  Pro- 
vinces, and  is  not  unreasonable,  but  merely  an  appU- 
-cation  of  the  maxims  sic  utere  luo  ut  alienum  non 
iaedas  and  oedificare  in  tuo  pro  prio  solo  non  licet 
quod  aUeri  noceat.  A  substantial  interference  with 
such  a  right,  where  it  exists,  if  without  the  consent 
or  acquiescence  of  the  owner  of  the  dominant  tene- 
ment, affords  such  owner  a  good  cause  of  action. 
GoKAL  Pbasad  v.  Radho    .    I.  L.  R.  10  AIL  358 

22.  ENDOWMENTS,  SL^TS  RELATING  TO. 

Suit    by     a    dharmakarta 
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22.  ENDOWMENTS,  SUITS  RELATING  TO— 
contd. 

grantor  of  the  lease),  would  be  entitled  to  disafiOrm 
his  acts  and  could  maintain  the  suit.  The  cause  of 
action  arose,  and  the  period  of  limitation  would 
therefore  run  not  from  the  date  of  the  lease,  but  from 
the  date  of  the  accession  of  the  plaintiff  to  his  office. 
Mahomed  v.  Ganapati    .     L  L  B.  13  Mad.  277 

2.  Suit  by  a  trustee  of  a  deva- 
som  disaffirming  the  act  of  his  predecessor 
— Adverse  possession — Limitation.  The  trustee  of  a 
Malabar  devasom,  who  had  succeeded  to  his  office  in 
June  1883,  sued  in  1887  to  recover  for  the  devasom 
possession  of  land  which  had  been  demised  on  kanom 
by  his  predecessor  in  February,  1881,  on  the  ground 
that  the  demise  was  invalid  as  against  the  devasom. 
The  defendant  had  been  in  possession  of  the  land  for 
more  than  twelve  years,  falsely  asserting  the  title  of 
kanomdar  with  the  permission  of  the  plaintiff's  pre- 
decessor in  office.  Held,  (i)  the  suit  was  not  barred 
by  limitation  ;  (ii)  the  plaintiff  was  entitled  to  main- 
tain the  suit  for  the  purpose  of  recovering  for  the 
trusts  of  the  devasom  property  improperly  alienat- 
ed by  his  predecessor.  Suppammal  v.  The  Collector 
of  Tanjore,  I.  L.  B.  12  Mad.  387,  distinguished. 
Vedapuratti  v.  Vallabha  I.  L.  B.  13  Mad.  402 

3.  Suit    by     dharraakarta    of 

temple  to  recover  temple  property — Belt- 
gious  Endowments  Act  (XX  of  1863),  s.  12.  The 
right  to  bring  suits  for  the  recovery  of  the  property 
of  a  religious  or  charitable  instituton  is  vested  in  the 
trustee  or  manager  of  such  institution,  unless  he  is 
precluded  by  any  special  law  from  exercising  it. 
There  is  nothing  in  the  Religious  Endowments  Act  to 
take  away  such  powers.  S.  12  relates  only  to  the 
rents  of  property  transferred  by  Government  to  the 
committees  of  such  institutions.  Saxkaka  Mubti 
MuDALiAB  t;    Chidambara  Nadax 

I.  Ii.  B.  17  Mad.  143 


disaffirm-ing  the  acts  of  his  predecessor — 
Act  XX  of  1863,  s.  7— Mad.  Beg.  VII  of  1817,  s.  12 
— Suit  to  set  aside  lease  granted  by  former  dharmakarta 
of  temple — Limitation — Cause  of  action.  The  plaint- 
iff, who  had  been  appointed  in  1886  by  the  Sub- 
Collector  to  be  dharmakarta  of  a  Hindu  temple,  for 
which  no  committee  had  been  appointed  under 
Ihe  Religious  Endowments  Act,  s.  7,  sued  in  1886, 
to  recover  possession  of  land  demised  to  the  defend- 
ant on  a  perpetual  lease  in  or  about  1856  by  a  pre- 
vious dharmakarta,  who  died  in  1885.  Held,  that, 
Madras  Regulation  \T:i  of  1817  having  been  repealed 
as  regards  Hindu  temples  by  Act  XX  of  1863,  the 
appointment  by  the  Sub-Collector  gave  the  plaint- 
iff no  right  to  sue  :  accordingly,  it  was  necessary  to 
determine  the  question  whether  he  had  such  right 
apart  from  that  appointment.  Held,  that,  assuming 
he  had  such  right,  the  plaintiff,  since  he  did  not 
derive  title  through  his  predecessor  in  office  (the 


4. 


Suit  to  prevent   Com.mittee 


under  Act  XX  of  1863  from  illegal  interfer- 
ence— Decision  as  to  lalidit'i  of  test  imentary  paper. 
The  khaleefa  of  an  endowment  having,  by  a  will 
or  testamentary  paper,  appointed  a  successor,  and 
given  various  directions  respecting  the  endowed 
property,  sent  a  copy  of  the  paper  to  the  Committee 
appointed  under  Act  XX  of  1863  for  their  informa- 
tion. The  Committee  having  thereupon  expressed 
their  opinion  that  the  document  was  of  no  effect,  the 
khaleefa  sued  "  to  prevent  the  Committee  from 
illegal  interference,  and  to  reverse  their  order  re- 
specting the  wilL"  Held,  that  such  a  suit  was  not 
maintainable  and  that  no  legal  cause  of  suit 
appeared.  Hisam-ood-dee>'  Kha^  v.  Khaijeefa 
UXWAR-OOLLAH  .  .  .        2  N.  W,  400 

Alienation     of     wakf    pro- 


perty— Suit  to  set  aside  such  alienation — 
Mahomedan  Law — Wakf — Mutaicali — Civil  Pro- 
cedure Code  (Act  XIV  of  1882),  s.  539.  Plaintiffs 
sued  to  recover  possession  of  certain  lands,  alleging 
that  they  had  been  granted  in  wakf  to  their  ancestor 
and  his  lineal  deecendantfi  to  defray  the  expense*  for, 

16  b  2 
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EIGHT  OP  SUIT— cowW. 

22.  ENDOWMENTS,  SUITS  RELATING  TO— 
concld. 

or  connected  with,  the  services  of  a  certain  mosque  ; 
that  their  father  (defendant  No.  3)  and  cousins 
(defendants  Nos.  4  and  5),  who  were  mutwalls  in 
charge  of  the  said  property,  had  illegally  ahenated 
some  of  these  lands,  and  had  also  ceased  to  render 
any  service  to  the  mosque,  whereupon  they  (the 
plaintiffs)  had  been  acting  as  mutwalis  in  their  stead. 
They  therefore  claimed  to  be  entitled,  as  such, 
to  the  management  and  enjoyment  of  the  lands  in  dis- 
pute. It  was  contended  ( inter  alia)  that  the  plaint- 
iffs could  not  sue  in  the  hfetime  of  their  father 
(defendant  No.  3),  he  not  having  transferred  his 
rights  to  them.  Held,  that  the  plaintiffs  were  entitled 
to  sue  to  have  the  alienation  made  by  their  father 
and  cousins  set  aside  and  the  wakf  property  restored 
to  the  service  of  the  mosque.  They  were  not  merely 
beneficiaries,  but  members  of  the  family  of  the  mut- 
wahs,  and  were  the  persons  on  whom,  on  the  death 
of  the  existing  mutwalis,  the  office  of  mutwali  would 
fall  by  descent,  if,  indeed  it  had  not  already  fallen 
upon  them,  as  alleged  in  the  plaint,by  abandonment 
and  resignation.  Wakf  property  cannot  be  ahen- 
ated, and  any  person  interested  in  the  endowment 
can  sue  to  have  ahenations  set  aside  and  the  pro- 
perty restored  to  the  trust.  Per  Ranade,  ./. — As 
a  suit  for  possession,  the  suit  was  defective  in  form, 
and  could  not  be  maintained.  It  was  a  suit  for 
partition  of  a  moiety  of  the  lands,  and  the  owner 
of  the  other  moiety  was  not  a  party.  The  suit 
was,  however,  really  a  suit  for  a  declaration  that 
the  lands  were  the  inam  property  of  the  mosque, 
and,  as  such,  was  not  liable  to  alienation  for  the 
private  debts  of  defendants  Nos.  3,  4,  and  5.  The 
plaintiffs  were  entitled  to  sue  for  such  a  declaration, 
although  they  could  not  obtain  actual  possession. 
They  were  beneficiaries  and  had  a  right  to  sue  under 
s.  42  of  the  Specific  Rehef  Act  (I  of  1877).  When  a 
suit  is  brought  to  set  aside  an  alienation  made  to  a 
stranger,  such  a  suit  by  tlie  worshipper  at  a  mosque 
or  temple  can  be  maintained,  and  does  not  fall  with- 
in s.  539  of  the  Civil  Procedure  Code  (Act  XIV  of 
1882).  That  section  is  only  apphcable  where  there 
is  an  alleged  breach  of  trust  created  for  a  pubUc, 
charitable,  or  religious  purpose,  and  the  direction 
of  the  Court  is  necessary  for  the  administration  of 
the  trust.  As  against  strangers,  s.  539  does  not 
apply.    Hassan  v.  Sagun  Balkrishna 

I.  li.  R.  24  Bom.  170 


23.  ENHANCEMENT,  NOTICE  OF. 

Suit     to     set    aside     notice    of 

enhancement — Act  X  of  1859,  ss.  13  and  14. 
Where  notice  of  enhancement  of  rent  has  been 
•erved  under  s.  13,  Act  X  of  1859,  ujjon  a  raiyat  who 
has  no  right  of  occupancy,  and  whose  rent  has  not 
been  fixed  by  agreement  with  his  landlord,  such 
raiyat  cannot  maintain  a  suit  to  set  aside  the  notice 
of  enhancement.  His  remedy,  in  case  the  rent 
is  excessive,  is  under  s.  14.  Moheem  v.  Raheemot- 
ooLLAH        .        .         Marsh.  341 :  2  Hay  433 


EIGHT  OF  SUIT— conW. 

24.  EXECUTION  OF  DEGREE. 

1. Suit  after  adverse   order  in. 

execution— Civil  Procedure  Code,  1S77,  s.  283. 
S.  283  of  Act  X  of  1877  enables  a  party  against 
whom  an  order  has  been  made  in  execution  pro- 
ceedings to  bring  a  suit  to  establish  his  rights,  what- 
ever they  may  be,  but  it  says  nothing  as  to  th# 
nature  of  the  suit  or  the  Court  in  which  it  is  to  be 
brought.  Whether  the  party  is  to  sue  in  the  Civil 
Court  or  in  the  Small  Cause  Court  depends  entirely 
upon  the  nature  of  the  claim  and  the  right  which  is 
sought  to  be  enforced.  A  person  whose  goods  are 
illegally  sold  under  an  execution  does  not  lose  his 
right  to  them,  though  he  may  have  claimed  them 
unsuccessfully  in  the  execution  proceedings.  H© 
may  follow  them  into  the  hands  of  the  purchaser 
or  of  any  other  person,  and  may  sue  for  them 
or  their  value  without  reference  to  anything  which 
has  taken  place  in  the  execution  proceedings.  Shi- 
boo  Narain  Singh  v.  Mtjdden  Ally.  Natabar 
Nandi    v.  Kali  Dass  Pali 

I.  li.  R.  7  Calc.  608 :  9  C.  L.  R.  8 


2.   Order   striking  off 

objection  to  attachment — Suit  far  damages  for 
wrongful  attachment — Suit  to  establish  right — Civil 
Procedure  Code,  1877,  s.  283.  An  order  striking  off 
an  objection  to  the  attachment  of  property  attached 
in  execution  of  a  decree  for  default  of  prosecution 
is  not  "  conclusive,"  as  regards  the  right  which  the 
objector  claimed  to  the  property,  within  the  mean- 
ing of  s.  283  of  Act  X  of  1877.  Held,  therefore  where 
a  person  objected  to  the  attachment  of  certain  move- 
able property  attached  in  execution  of  a  decree, 
claiming  it  as  his  own,  and  his  objection  was  struck 
off  for  default  of  prosecution,  that  such  person  might 
sue  for  damages  for  the  wrongful  attachment  of 
such  property  without  suing  to  establish  the  right 
which  he  claimed  thereto.     Kalltt   Mal  v.  Brown 

L  li.  E.  3  All.  504 


3. 


Objection  toattach- 


m.ent  by  judgment-debtor  on  behalf  of  others  — Order 
against  decree-holder — Civil  Procedure  Code  {Act  XI V 
of  1882),  ss.  244,  278,  279,  280,  281,  282,  283. 
Where  a  judgment-debtor  claims  property  which 
is  the  subject-matter  of  attachment,  either  on  his 
own  account  as  his  own  property,  under  whatever 
right,  or  as  the  representative  of  third  parties,  in 
which  capacity  he  has  been  sued,  the  question  be- 
tween him  and  the  attaching  creditor  is  properly  one 
between  the  parties  to  the  suit  under  s.  244  of  the 
Code  of  Civil  Procedure.  But  where  the  judgment- 
debtor  raises  the  claim  or  objection  on  behalf  of 
third  parties  who  are  not  represented  before  the 
C  ourt,  the  order  passed  thereon  must  be  regarded 
as  an  order  under  s.  280  of  the  Code,  and  the  only 
mode  in  which  that  order  can  be  contested  is  in  a 
regular  suit  as  provided  by  s.  283.  In  execution  of 
a  decree  against  a  judgment-debtor  in  his  private 
capacity,  the  judgment-creditor  attached  certain 
property.  Thereupon  the  judgment-debtor  objected 
that  the  property  attached  had  been  dedicated  by 
him  some  time  previously  as  wakf  under  a  registered 
wakfnamah,  and  that  he  was  only  in  possession  as 
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24.  EXECUTION  OF  DECREE— etwU/i. 
mntwali  under  the  deed.  The  lower  Court  found 
that  the  document  created  a  valid  wakf ,  and  allowed 
the  objection  and  released  the  property  from  attach- 
ment The  judgment-creditor  appealed.  At  the 
hearing  of  the  appeal  it  was  contended  that  no 
appeal  lay,  inasmuch  as  the  order  was  one  under 
s.  280  of  the  Civil  Procedure  Code.  On  behalf  of 
the  judement-creditor  it  was  contended  that  the 
order  was  one  under  s.  244,  and  was  thus  appealable. 
Seld,  that  the  order  was  one  under  s,  280,  and  that 
no  appeal  lay,  the  remedy  of  the  judgment-creditor 
being  by  way  of  regular  suit  as  provided  by  s. 
283.  Roop  Lall  Dass  v.  Bekjlnt  Mf.ah.  Mohisee 
MoHCK  Roy  i-.  Bekasi  ilEAH 

I.  Ii.  E.  15  Calc.  437 

See  RAMANATHAy  Chettiab  r.  Lewai  Maraka- 
TAB         ,  .   I.  Ii.  K.  23  Mad.  195 

4. Ct'i-»7     Procedure 

Code  {Act  Xir  of  lSS-2\  as.  280-283— J udgment- 
■debtor,  suit  by,  to  establish  title  to  property  the  subject- 
matter  of  claim  in  execution- proceedings.  A  judg- 
ment-debtor is  not  necessarily  a  party  against  whom 
an  order  is  made  within  the  meaning  of  that  term 
as  used  in  s.  283  of  the  Code  of  Civil  Procedure  so  as 
to  preclude  his  instituting  a  suit  after  the  lapse  of 
one  year  from  the  date  of  such  order  the  (period  of 
limitation  prescribed  by  Art.  11,  Sch.  II,  Act  XV  of 
1877)  to  establish  his  title  to,  and  to  recover  posses- 
sion of,  the  property  which  has  been  the  subject- 
matter  of  a  claim  in  execution-proceedings,  and  in 
respect  of  which  an  order  has  been  made  under  s. 
"280  of  the  Code.  Kedae  Xath  Chatterji  v. 
Rakhal  Dass  Chatterji  .  I.  L.  E.  15  Calc.  674 


5. 


Money-d  e  cr  e  e 


agaimt  mortgagor — Sale  of  equity  of  redemption  by 
mortgagor — Mortgaged  land  attached  and  sold  in 
execution — Claim  by  purchaser  of  equity  of  redemption 
— Civil  Procedure  Code  {Act  VIII  of  1859),  s.  246— 
Civil  Procedure  Code  {Act  X/V  of  1882),  ss.  278  to 
283.  In  1870  B  mortgaged  to  N,  with  possession, 
a  certain  piece  of  land.  On  17th  June  1871  J/  and 
T  obtained  a  money-decree  against  B.  On  9th 
March  1872  the  defendants  bought  from  B  his  equity 
of  redemption..  In  July  1872  Jf  and  T  attached 
the  land  in  execution  of  their  decree.  The  defend- 
ants objected  to  the  attachment  under  s.  246  of  the 
Qvil  Procedure  Code  (Act  VIII  of  1859),  but  on  in- 
vestigation of  their  claim  an  order  was  made  disallow- 
ing their  claim  on  the  23rd  December  1872.  In 
June  1873  the  defendants  paid  off  the  mortgage- 
debt  and  were  put  into  possession  by  the  mortgagee. 
In  October  1873  JI  and  T  put  up  the  land  for  sale  in 
execution  of  their  decree,  and  the  plaintifE  became 
the  purchaser.  On  seeking  to  obtain  possession,  the 
-plaintiff  was  resisted  by  the  defendants,  whose  claim 
was  allowed  by  the  Subordinate  Judge  after  inquiry. 
The  plaintiff  therefore  brought  this  suit  under  s.  335 
of  the  Civil  Procedure  Code!  Act  XIV  of  1 882).  The 
Lower  Courts  rejected  his  claim.  On  appeal  to  the 
High  Court : — Held,  that  where,  under  s.  246  of  the 
Civil  Procedure  Code  (Act  VIII  of  1859)  or  the  corre- 
sponding sections  (278  to  283)  of  the  Civil  Procedoie 


EIGHT  OP  STUT—contd. 

24.  EXECUTION  OF  DECREE— coiOi- 

Codes  of  1877  and  1882,  an  order  has  been  passed 
against  any  person  making  a  claim  to  p-operty  under 
attachment,  such  person  may  bring  a  suit  to  establish 
his  title  to  the  property  within  one  year  from  the 
date  of  such  order ;  but  in  default  of  his  bringing 
such  suit  within  the  prescribed  time,  he  is  precluded 
from  asserting  his  title  against  the  auction-pur- 
chaser, whether  as  plaintiff  or  defendant.  In  the 
present  case  an  order  had  been  passed  against  the 
defendants  xmder  s.  246  of  the  Civil  Procedure 
Code,  1859,  on  the  23rd  December  1872;  and  as  they 
had  brought  no  suit  within  a  year  from  that 
date,  they  could  not  now  contest  the  plaintiff's 
title  to  the  property.  The  defendants,  however, 
having,  since  date  of  the  said  order,  paid  off  the 
mortgage  : — Held,  that  it  would  be  contrary  to 
justice,  equity  and  good  conscience  for  the  Court 
to  assist  the  plaintiff  in  obtaining  possession 
unless  he  paid  the  defendants  the  amount  paid 
by  them  to  the  mortgacree  to  free  the  property 
from  the  incumbrance.  Xilo  Paxdusaxg  r.  Ra>ia 
Patloji    .         .         .         .     L  Ii.  E.  9  Bom.  35 

Distinguished  in  Joy  Pbokash  SrsGH  r.  Abhay 
KtiMAB  Chttn-d      .         .         .       1  C.  W.  W.  701 


6. 


Decree     against 


father — Family  property  attached — Objection  by  sons 
— Release  of  sons'  shares — Suit  to  contest  order 
of  release — Cause  of  action.  Certain  land,  the  pro- 
perty of  an  undivided  Hindu  family,  having  been 
attached  in  execution  of  a  decree  against  the  father 
upon  a  bond,  whereby  the  said  land  was  hypothecat- 
ed to  secure  the  repavment  of  the  debt,  the  sons  in- 
tervened, objecting  to  the  attachment  of  their  shares 
in  the  said  land,  and  their  shares  were  released  from 
attachment.  The  decree-holder  then  sued  the  sons  to 
have  it  declared  that  their  shares  were  liable  to  be 
sold  in  execution  of  the  decree  against  the  father. 
Held,  overruling  Chockalinga  v.  Subbaraya,  I.  L.  R. 
5  Mad.  133,  that  the  suit  was  maintainable. 
Ramakrishxa  v.  Namasivaya 

I.  Ii.  E,  7  Mad.  295 


7. Ciri7       Procedure 

Code  {Ad  XIV  of  1882),  g.  28-3— Hindu  law.  Aliena- 
tion— Mitakshara — Mortgage  by  father — Liability 
of  sons  net  made  parties.  The  L  Bank  advanced 
money  to  C,  a  Hindu,  governed  by  the  Mitakshara 
school  of  law,  upon  mortgaee  of  ancestral  property. 
5,  who  has  stated  to  be  Cs  only  son,  joned  in 
the  mortgage.  Subsequently  the  Bank  obtained 
a  decree  against  C  and  5  for  the  amount  due  on  the 
mortgage.  On  attempting  to  sell  the  mortgaged 
property,  other  sons  of  C  objected.  This  objection 
was  allowed,  and  the  mortgagees  referred  to  a  regu- 
lar suit.  They  then  sued  all  the  sons  of  C  to  establish 
their  lien  on  the  mortgaged  property.  Held,  that 
the  suit  was  maintainable  under  s.  283  of  the  Civil 
Procedure  Code.  Xutfux)  LaU  Chovcdhry  v.  ShoU' 
kee  LaU,  10  B.  L.  R.  200,  and  Dhaee  v.  Hurry  Protad, 
unreported,  distinguished.  Sitaxath  Koeb  v. 
Lasd  Mortgage  Bask  of  Ixdia 

L  Ii.  B.  9  Calc  888 :  12  C.  L.  E.  574 
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24.  EXECUTION  OF  DECREE— conW. 

8. Execution  of  decree,  suit  for 

■wrong  done  in — Suit  for  wrong  done  under 
colour  of  decree.  The  execution  of  an  imperfect 
decree  does  not  involve  the  doing  of  a  wrong  unless 
the  decree  is  wrongly  interpreted.  An  action  will 
lie  in  the  Civil  Court  where  a  wrong  is  committed 
under  colour  of  a  decree  of  another  Court.  Dalmiah 
V.  Radha  Peeshad  Singh  .         .  19  'W.  R.  188 


9. 


Suit  to  remove  obstruction 


to  execution  of  decree.  A  suit  may  be  brought 
for  the  removal  of  an  obstruction  to  the  execution 
of  a  decree.  Takhtjeooddeen  Mahomed  Eshan 
Chowdhby  v.  Kueimbux  Chowdhry    3  "W.  B.  20 

IC. Suit  to   stay  execution    of 

decree — Suit  to  stay  execution  against  certain  fro- 
perty  until  judgment-creditor  had  proceeded  against 
other  property — Ees  judicata — Suit  for  land — Juris- 
diction— Letters  Patent,  cl.  12.  One  K  C  was  en- 
titled to  a  share  in  pergunnah  Alumpore.  Before 
he  obtained  possession,  Government  revenue  on 
the  whole  estate  fell  due.  K  C  failed  to  pay  his 
share,  and  his  co-sharer  K,  to  save  the  estate, 
mortgaged  her  share  of  the  estate  to  one  H  B  and 
with  the  amount  so  borrowed  paid  the  M-hole  sum 
due,  and  subsequently  sued  K  C  for  the  amount, 
eventually  obtaining  a  decree.  Subsequently  this 
decree  became  vested  in  one  R,  and  the  pergunnah 
Alumpore  came  into  the  possession  of  one  K  G, 
who  in  1874  took  an  assignment  of  the  mortgage 
executed  by  Z  in  favour  of  H  B.  The  plaintiffs 
also  alleged  that  since  the  execution  proceedings 
had  commenced  they  had  discovered  a  secret 
arrangement  made  in  1877  between  K  G,  B,  and 
H  B,  by  which  it  was  agreed  that  B  should  not 
execute  the  decree  against  Alumpore,  but  -nould 
release  K  G  from  all  liability  in  respect  of  the 
charge  on  that  property,  and  in  consideration 
K  G  executed  a  patni  lease  to  J?  5  of  a  portion 
of  Alumpore  at  a  small  rent.  B  obtained  an 
order  for  execution  against  the  property  of  K  C, 
and,  having  transferred  his  decree  to  the  High 
Court,  proceeded  to  enforce  the  decree  against 
the  plaintiff,  the  widow  of  K  C,  and  her  son 
by  attaching  the  family  dwelling-house  in  Calcutta. 
The  widow  and  son  then  brought  this  suit  against 
X  G,  B,  and  H  B  to  have  the  share  of  Z  C  in 
Alumpore  ascertained,  and  praying  for  a  decree 
calling  upon  KG  to  pay  the  amount  of  the  value  of 
the  share  of  Alumpore  in  satisfaction  of  JK's  decree. 
Held,  that  the  suit  could  not  be  maintained  so  far  as 
it  attempted  to  make  the  decree  a  charge  against 
Alumpore.  Held,  on  appeal,  that  the  suit  was  rightly 
dismissed  ;  that,  as  far  as  B  was  concerned,  it  had 
already  been  decided  that  B  was  entitled,  if  he  so 
chose,  to  execute  his  decree  against  the  Calcutta 
property  ;  and  that  therefore  that  question  was  res 
judicata  ;  and  that,  as  regards  the  plaintiff's  claim 
that  the  patni  given  hj  K  G  to  H  B  should  be 
treated  as  part-payment  to  B,  such  a  question  could 
only  be  decided  in  execution  proceedings  ;  that  the 
mere  existence  of  the  agreement  between  K  G, 
B,  and  H  B  did  not  entitle  the  plaintiff  to  join  them 


RIGHT   OP  SXTLT—contd. 

24.  EXECUTION  OF  HACKEE— contd. 
as  co-defendants  in  the  suit ;  and  that,  as  far  as  Z  G 
was  concerned,  the  suit  brought  against  him  could 
only  be  treated  as  a  suit  to  establish  a  charge  or  liea 
on  land  out  of  Calcutta,  and  therefore  the  Court  had 
no  jurisdiction  to  try  it.  Kristo  Mohinee  Dossee 
V.  Kaliprosoxo  Ghose    .     I.  L.  B.  8  Gale.  402 

11-  Execution  against  a  person 

not  the  legal  representative— Z>eceased  judg- 
ment-debtor. The  defendants,  along  with  N  and- 
G,  had  brought  a  suit  against  one  A  in  the  Civil 
Court  at  Peshawar  in  the  Punjab,  and  obtained  a 
decree  on  the  23rd  July  1878  for  R.30,74.5-12.  In 
1881  application  for  transfer  of  the  decree  to  the 
Court  at  Moradabad  for  execution  was  made,  and  it 
was  granted,  but  no  steps  were  taken  thereupon. 
On  the  12th  June  1883  A  died.  On  the  30th  April 
1884  the  defendants  again  applied  to  the  Court  at 
Peshawar  treating  their  judgment-debtor  as  being 
then  alive  for  a  fresh  certificate  to  execute  their 
decree  in  the  Moradabad  district,  and  obtained  it.. 
On  the  20th  of  August  1885  they  made  an  applica- 
tion to  the  District  Judge  of  Moradabad  for  execu- 
tion of  their  decree,  and  in  it  it  was  stated  that  the 
application  was  "  for  execution  against  A,  and  after 
his  death  against  A  L,  the  o^ra  brother,  and  D  K„ 
widow,  and  L  P  and  others,  sons  of  A ,  residents  of 
Kundarki,  and  the  said  A  L,  at  present  residing  at 
Umbala  and  employed  in  the  Commissariat  Trans- 
port Department,  judgment-debtors."  It  was 
further  stated  that  "  the  judgment-debtor  is  dead, 
and  his  heirs  are  living  and  in  possession  of  his- 
estate,  and  A  L  himself  has  realized  R9,637-4-9  due 
to  the  deceased  judgment-debtor  from  the  Commis- 
sariat Department  of  Calcutta  and  appropriated  the 
same,  therefore  to  that  extent  the  person  of  the  said 
A  L  is  liable."  Notification  of  this  application  was; 
issued  to  A  L,  as  also  to  the  other  persons  named 
therein.  A  L  objected  to  the  application  as  against, 
himself,  stating  that,  although  he  was  the  brother  of 
A ,  deceased,  yet  he  always  lived  separate  and  carri- 
ed on  business  separately  ;  and  that  there  was  no- 
connection  or  partnership  between  him  and  the 
deceased  judgment-debtor,  and  that  he  had  no- 
property  of  the  deceased  in  his  possession.  Further 
that,  as  A  left  issue,  it  was  wrong  to  call  him  heir  tO' 
A,  and  take  out  execution-process  against  him.  In. 
reply  to  these  objections,  the  judgment-creditors 
(defendants)  did  not  contend  that  A  L  was  the  legal 
representative  of  the  deceased  judgment-debtor,  but 
treated  him  as  a  person  in  possession  of  a  sum  of 
money  belonging  to  the  deceased,  and  therefore- 
liable  to  the  extent  of  the  sum  so  received  by" 
him.  The  Subordinate  Judge,  holding  that  A  L 
was  the  brother  of  the  deceased  and  had  realized 
the  amount  from  the  Commissariat  Office,  whichi 
he  failed  to  prove  that  he  paid  to  the  deceased, 
ordered  execution  to  proceed  against  him.  A  L 
then  instituted  this  suit  to  set  aside  the  order  (rf' 
the  Subordinate  Judge.  It  was  contended,  first, 
that  the  suit  was  in  effect  a  suit  under  s.  28$ 
of  the  Code  of  Civil  Procedure,  and  therefor©^ 
barred  as  not  having   been  brought  within  a  year 
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from  the  order  of  the  Subordinate  Judge ;  and 
secondly,  that  the  proceedings  of  the  Subordinate 
Judge  were  held  under  s.  244  of  the  Code,  and  there- 
fore no  separate  suit  would  lie.  Held,  that  the  first 
contention  must  fail,  inasmuch  as  an  essential  condi- 
tion precedent  to  a  suit  under  s.  283  of  the  Code  is 
the  making  of  an  attachment  of  some  property  ;  of 
objection  being  taken  to  such  attachment ;  of  in- 
vestigation being  made  into  such  objection  ;  and 
lastly,  of  its  being  allowed  or  disallowed,  and  these 
did  not  exist  in  this  case.  The  second  conten- 
tion also  must  faU,  as  the  Subordinate  Judge 
never  treated  the  proceedings  in  execution  against 
A  L  upon  the  footing  that  he  was  the  legal 
representative  of  the  deceased  judgment-debtor. 
Mahomed  Aga  Ali  Khan  v.  Balmukund,  L.  R. 
3  I.  A.  241 ;  Nadir  Hossain  v.  Bepin  Chund 
Bassarat,  3  C.  L.  R.  437,  were  referred  to.  As'Gan 
Lal  v.  Gudab  Mal       .         I.  li.  E.  10  All.  479 


25.  FERRY,  SUIT  RELATING  TO. 

— Suit  to  prevent  establishment 

of  ferry — Infringement  of  ferry  rights — Right  to 
restrain  person  starting  a  second  ferry.  A,  the 
owner  of  a  ferry  granted  him  under  a  Government 
settlement,  brought  a  suit  to  restrain  B  from 
running  another  ferry  over  the  same  spot  where 
A^s  ferry  plied  for  hire.  It  appeared  on  the  evi- 
dence that  B  levied  no  tolls  on  his  ferry,  but  it  was 
not  shown  that  it  was  used  only  for  the  convey- 
ance of  his  own  servants  and  raiyats.  Held,  that 
such  suit  was  maintainable.  Luch>iessfk  Srs'GH 
V.  Leelaxuxd  Sixgh 

I.  li.  E.  4  Calc.  599  :  3  C.  L.  R.  427 


26.  FRAUD. 

L Suit  to  set  aside  decree  and 

sale  in  execution  on  the  ground  of  fraud — 
Decree  obtained  by  fraud — Civil  Procedure  Code, 
1882,  ss.  lOS  and  244.  A  suit  will  lie  to  set  aside 
a  decree,  and  a  sale  held  in  execution  of  such  decree,  i 
when  both  the  sale  and  the  decree  are  impeached 
on  the  ground  of  fraud.  Mohendro  Narain  Chatu- 
raj  V.  Gopal  Mundul,  I.  L.  R.  17  Calc.  769,  and 
Jagan  Nath  Gorai  v.  Watson,  I.  L.  R.  19  Calc.  341, 
distinguished.  Abdul  ^L\zumdar  v.  Mahomed 
GaziChowdhky     .         .     I.  li.  R.  21  Calc.  605 

See  Bhubax  Mohax  Pal  v.  Nuxdo  Lal  Dev 

I.  L.  B.  26  Calc.  324 

and  MoTi  Lal    CHAKKABxrrTY  v.    Rcssick  Chax- 
DEA  Bairagi  .     I.  L.  R.  26  Calc.  326  note 

Also  Pboscnxo  Kumab  Saxyal   v.  Kali  Dass 
Sanyal  .         .         .     I.  L  R.  19  Calc.  883 

li.  E.  19  1.  A.  166 

Suit  to  set    aside  ex  parte 


decree  and  sale  in  execution  thereof,  on 
the  ground  of  fraud — Res  judicata — Effect 
o/    not   appealing    against    an    appealable    order — 


EIGHT  OF  SUIT— conM. 

26.  FRAUD— con/rf. 
Civil  Procedure  Code,  1882,  as.  13,  108,  244,  ajut 
311.  The  plaintiff  having  applied  unsuccessfully 
under  ss.  108  and  311  of  the  Civil  Procedure  Code 
to  set  aside  an  ex  parte  decree  against  him  and  the 
sale  of  his  property  in  execution  thereof  on  the 
ground  of  fraud,  and  without  preferring  an  appeal 
against  the  order  rejecting  his  application  under 
8.  108  of  the  Code,  instituted  this  suit  praying  for 
the  same  relief.  The  Subordinate  Judge 'dismissed 
the  suit  as  not  maintainable.  Held,  that  such  a  suit 
was  maintainable,  and  that  ss.  13  and  244  of  the  Civil 
Procedure  Code  were  no  bar  thereto.  The  fact  that 
his  application  under  s.  108  was  unsuccessful,  and 
that  he  did  not  appeal  against  the  order  rejecting 
that  application,  did  not  disentitle  him  from  prose- 
cuting his  remedy  by  suit  on  the  ground  of  fraud. 
Abdul  JJazumdar  v.  Mohomed  Gazi  Chowdhry,  I.  L. 
R.  21  Calc.  605,  approved.  Held,  also,  that,  when 
there  is  an  appeal  against  a  decision,  the  effect  of 
not  appealing  is  that  the  decision  holds  good  for 
what  it  is  worth  ;  so  far  as  concerns  any  other 
modes  of  relief  available,  the  person  not  appealing 
is  in  no  worse  position  than  if  he  had  appealed 
and  failed.  Raj  Kishen  Mookerjee  v.  Modhoo  Soodun 
Mundle,  17  W.  R.  413,  distinguished.  Pran  Nath 
Roy  v.  Mohesh  Chandra  Moitra 

I.  L.  E.  24  Calc.  546 

3.  Suit  in  Recorder's  Court  to 

set  aside  for  fraud  decree  obtained  in 
Small  Cause  Court — Perjury.  Where  a  decree 
has  been  obtained  by  a  fraud  practised  on  another, 
by  which  that  other  has  been  prevented  from  placing 
his  case  before  the  tribunal,  which  was  called  upon 
to  adjudicate  upon  it,  in  the  way  most  to  his  advan- 
tage, the  decree  is  not  binding  upon  him  and  may  be 
set  aside  in  a  separate  suit,  and  not  only  by  an  appli- 
cation made  in  the  suit  in  which  the  decree  was 
passed  to  the  Court  by  which  it  was  passed.  But  it 
is  not  the  law  that  because  a  person  against  whom  a 
decree  has  been  passed  alleges  that  it  is  wrong,  and 
that  it  was  obtained  by  perjury  committed  by  or  at 
the  instance  of  the  other  side  (which  is  fraud  of  the 
worst  description)  that  he  can  obtain  a  rehearing  of 
the  questions  in  dispute  in  a  fresh  suit,  by  merely 
changing  the  form  in  which  he  places  it  before  the 
Court,  and  alleging  in  his  plaint  that  the  first  decree 
was  obtained  by  the  perjury  of  the  person  in  whose 
favour  it  was  given.  In  this  case  a  suit  brought  in 
the  Court  of  the  Recorder  of  Rangoon  to  set  aside  a 
decree  of  the  Court  of  Small  Causes  at  Rangoon  on 
the  ground  that  it  had  been  obtained  by  fraud  was 
held  under  the  circumstances  of  the  case  to  be  not 
maintainable.  iLiHOMED  Golab  r.  Mahomed 
ScLLiMAX  .  I.  li.  E.  21  Calc.  612 

4.   Suit  to  set  aside  a  sale  on 

the  ground  of  fraud,  challenging  the  decree 
in  execution  of  which  the  sale  took  place 
as  fraudulent,  although  the  said  decree  ■was 
set  aside  on  the  ground  of  non-service  of 
summons — Sale  in  execution  of  ex  parte  decree — 
Civil  Procedure  Code  {Act  XIV  of  1882),  ss.  108 
and  244.     An  ex  parte  decree^^for  rent  was  obtained 
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against  A  and  others,  and  in  execution  of  that  decree 
certain  lands  of  the  judgment-debtors  were  sold  and 
were  purchased  by  a  third  party.  Subsequently,  at 
the  instance  of  A,  the  said  ex  parte  decree  was  set 
aside  on  the  ground  of  non-service  of  summons, 
and  the  original  suit  was  restored,  but  that  was 
dismissed  for  default,  as  the  then  plaintiff  did  not 
proceed  with  it.  An  application  was  then  made 
by  A  to  set  aside  the  sale  on  the  ground  of  fraud 
which  was  rejected,  because  the  auction-purchaser 
was  not  made  a  party  to  the  proceedings.  A  then 
brought  a  suit  for  declaration  of  title  to  a  portion 
of  the  land  sold  and  for  confirmation  of  posses- 
sion, challenging  not  only  the  sale,  but  also  the 
decree,  on  the  ground  of  fraud.  The  defence 
mainly  was  that,  regard  being  had  to  the  provisions 
of  s.  244  of  the  Civil  Procedure  Code,  the  suit  was 
not  maintainable.  Held,  that,  although  there  was 
no  decree  to  be  actually  set  aside,  the  plaintiff 
was  entitled  to  show  that  the  decree  under  which 
the  sale  was  held  wd,s  obtained  by  fraud  as  against 
him,  and  that  therefore  the  suit  was  maintainable. 
Abdul  Mazumdar  r.  Mahomed  Gazi  Chowdhry, 
I.  L.  R.  21  Calc.  605,  and  Pran  Nath  Roy  v.  Mohesh 
Chandra  Moitra,  I.  L.  R.  24  Calc.  546,  referred  to. 
Ram  Naeain  Tewari  v.  Shew  Bhunja^t  Roy 

I.  Ij.  R.  27  Calc.  197 

5.  Suit   to   set  aside  ex  parte 


decree — Sale  in  execution  of  ex  parte  decree — Rejec- 
tion of  applications  to  set  aside  decree  and  sale  in 
execution — Civil  Procedure  Code  (Act  XIV  of  1S82), 
ss.  13,  lOS,  311 — Suhsequent  suit  to  set  aside  decree 
and  sale  on  ground  of  fraud — Omission  to  appeal  from 
orders  of  rejection.  In  a  suit  to  set  aside  an  ex  parte 
decree  and  a  sale  in  execution  of  such  decree,  as 
illegal,  fraudulent  and  collusive,  the  allegations 
made  in  the  plaint  were  clearly  an  attack,  not 
on  the  regularity  or  sufficiency  of  the  service  of 
summons  or  the  proceedings,  but  on  the  whole 
suit  in  which  the  ex  parte  decree  was  obtained, 
as  being  a  fraud  from  beginning  to  end.  Held, 
that  the  suit  was  maintainable,  notwithstanding 
that  the  plaintiff  had  been  unsuccessful  in  applica- 
tions under  s.  108  and  s.  311,  respectively,  of  the 
Civil  Procedure  Code  to  set  aside  the  ex  parte  decree 
and  the  sale  in  execution,  and  ha.d  not  appealed 
from  the  orders  rejecting  such  applications  ;  the 
questions  in  the  suit  as  a  whole  being  such  as  could 
not  have  been  determined  on  applications  under 
those  sections.  Khagendra  Nath  Mahata  v. 
Pban  Nath  Roy  (1902)  .  I.  "L.  R.  29  Calc  395  : 
S.C.  e  C.  W.  S.  473 : 
L.  R.  29  I.  A.  99 


6. 


Power  of  High  Court,  O.  O. 


C.  J.  to  try  suit  for  setting  aside  decree  of 
another  Court — Decree  obtained  by  fraud,  setting 
aside  of — -Jurisdiction,  cause  of  action — Letters 
Patent,  High  Courts,  1S65,  cl.  12 — Civil  Procedure 
Code  (XIV  of  1882).  ss.  11,17,  44— Evidence  Act  (I 
of  1872),  s.  44.  The  Original  Side  of  the  High  Court, 
under  cl.  12,  Letters  Patent,  has  jurisdiction  to  en- 
tertain a  suit  to  set  aside,  on  the  ground  of  fraud, 


RIGHT   OP  SUIT— conW. 

26.  FRAUD— conc?5. 

a  decree  passed  by  any  other  Court  of  concurrent 
jurisdiction,  where  the  cause  of  action  has  arisen 
either  wholly  or,  in  case  the  leave  of  the  Court  has 
been  first  obtained,  in  part,  within  the  local  limits  of 
its  Ordinary  Original  Civil  jurisdiction.  Allen  v. 
Macpherson,  1  H.  L.  Cas.  191,  referred  to.  The 
Original  Side  of  the  High  Court  is  a  Court,  within 
the  meaning  of  s.  11  of  the  Civil  Procedure  Code, 
and  there  is  no  enactment  barring  its  jurisdic- 
tion to  entertain  a  suit  to  set  aside,  on  the  ground 
of  fraud,  a  decree  passed  by  another  Court  of  con- 
current jurisdiction,  if  the  suit  complies  with  the 
provisions  of  s.  17  of  the  Civil  Procedure  Code. 
Queen  v.  Saddler's  Co.,  10  H.  L.  Cas.  404,  and 
Ranb  Panda  v.  LaJchan  Singh  Mahapatra,  3  C.  W. 
N.  660,  referred  to.  Where  a  beneficiary  brought 
an  administration  suit,  which  sought  incidentally 
to  set  aside  certain  leases,  which  the  executors 
of  the  estate  had  granted  to  themselves,  of  lands 
situated  without  the  jurisdiction  of  the  Original 
Side  of  the  High  Court :  Held,  that  the  suit  was 
not  a  suit  for  land,  and  that  the  Original  Side 
of  the  High  Court  had  jurisdiction  to  try  it,  and, 
further  the  defect,  if  any,  would  be  cured  if  leave 
of  the  Court  was  previously  obtained.  Prosunno- 
moyee  Dassi  v.  Kadambini  Dassi,  3  B.  L.  R.  0. 
J.  85,  followed.  Ntjnda  Lal  Bose  v.  NiSTABTwr 
Dassee  (1902)     .         .         .         7  C.  W.  W.  353 

27.  FRESH  SUITS. 

1. Suit  after  dismissal   of  suit 

instituted  in  incompetent  Court—Act  XXII 

of  1S72,  effect  of — Decrees  made  before  Act  came 
into  operation.  No  provision  of  Act  XXII  of  1872 
sets  aside  decrees  passed  by  Appellate  Courts  before 
the  date  on  which  it  came  into  operation,  or  restores 
decrees  of  the  Court  of  first  instance  which  had  been 
annulled  by  the  Appellate  Court ;  nor  is  there  any 
provision  which  debars  a  plaintiff  whose  suit  has 
been  dismissed  on  the  ground  of  its  institution  in  a 
Court  incompetent  to  receive  it,  from  re-instituting 
his  suit  in  a  competent  Court.  Choonee  Lall  v. 
KUDHAIRA  ...  6  N".  W.  34 


2. 


Suit    for    possession    after 


failure  to  obtain  it  in  execution — Auction- 
purchaser,  suit  by,  for  possession — Execution  pro- 
ceedings — Possession,  application  for,  by  auction - 
purchaser — Civil  Procedure  Code  (Act  XIV  of  1S82), 
s.  31S.  A  suit  by  an  auction -purchaser  to  obtain 
possession  of  land,  the  subject-matter  of  his  pur- 
chase, will  lie  when  it  is  shown  that  an  attempt 
has  been  made  to  obtain  possession  in  execution  pro- 
ceedings, and  that  such  attempt  has  been  unsuc- 
cessful. In  the  case  of  Lalit  Coonfr  Bose  v.  Ishan 
Chunlir  Chuckerhutty,  10  C.  L.  R.  25^,  it  was  not 
intended  to  hold  that,  under  no  circumstances  would 
such  a  suit  lie,  but  that,  so  long  as  the  means  provid- 
ed by  s.  318  of  the  Civil  Procedure  Code  are  open  to 
a  purchaser,  he  is  bound  to  have  recourse  to  that 
section  rather  than  to  bring  a  fresh  suit.  Iswak 
Pershad  Guroo  v.  Jai  Narain  Giki 

I.  ii.  R.  12  Calc.  lee 
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27.  FRESH  SUITS— «onW. 


3. 


Suit      to     obtain 


;  possession  of  land  sold  in  execution  of  a  decree — 
t  Possession,  application  for,  by  auction-purchaser — 
*  Execution  proceedings — Subsequent  suit  for  posses- 
sion of  land  sold  in  execution  of  decree.  In  execu- 
tion of  a  decree  certain  land  belonging  to  the 
judgment-debtor  was  sold  ;  subsequently  the  auc- 
tion purchaser,  who  had  not  got  possession.,  resold 
the  land  to  a  third  party  and  give  him  the  certi- 
ficate. The  latter  then  applied  to  the  Court  to  be 
put  into  possession,  but  having  failed  in  those  pro- 
ceedings, owing  to  some  irregularity  in  the  descrip- 
tion of  the  boundaries  of  the  property,  he  instituted 
a  regular  suit  against  the  judgment-debtor  to  obtain 
possession.  On  a  plea  that  such  suit  would  not  lie, 
as  the  plaintiff  could  have  got  possession  in  the  mis- 
cellaneous proceedings  : — Held,  that,  having  regard 
to  the  provisions  of  Art.  138  of  Sch.  II  of  Act  XV  of 
1S77  and  of  s.  11  of  Act  XIV  of  1882,  such  suit 
was  maintainable.  Seett  Mohtjx  Banha  v.  Bha- 
coBAN  Biy  Paxdey      .        I,  L.  B.  9  Gale.  602 


4, ^ Obstruction  to  execu-    \ 

tion  of  decree — Merger  of  cause  of  action — Civil 
Procedure  Code,  1882,  s.  328.  S  A,  R,  and  S  B 
were  members  of  an  undivided  Hindu  family. 
S  B  died,  leaving  him  surviving  several  sons.  Sub- 
sequently S,  R,  and  M,  the  eldest  son  of  S  B, 
mortgaged  the  family  house  to  the  plaintiff.  In 
1:^77  the  plaintiff  brought  a  suit  on  the  mortgage 
against  S,  R,  and  M,  and  obtained  a  decree  for 
possession  of  the  house  until  payment  of  the  mort- 
gage debt.  In  execution  of  this  decree  he  was 
obstructed  by  the  widow  and  B  and  L,  other  sons 
of  S  B,  but  the  Court  on  14th  January  1879  over- 
ruled their  objections  and  directed  possession  to  be 
given  to  the  plaintiff.  On  28th  January  1879  the 
plaintiff  complained  that  he  was  prevented  from 
obtaining  possession  of  one  of  the  rooms  in  the 
house  ;  B  appeared  and  admitted  that  he  had 
locked  up  the  room  and  he  refused  to  give  up  pos- 
session, contending  that  he  was  not  bound  by  the 
mortgage,  as  he  was  not  at  the  time  joint  with  M 
and  the  other  sons  of  S  B,  and  that  the  loan  was 
not  one  required  for  family  necessity.  The  plaint- 
iff's application  was  dismissed.  In  1882  the 
plaintiff  brought  a  suit  against  B,  in  which  he 
prayed  for  a  decree  giving  him  possession  of  the 
room  on  the  terms  of  the  decree  in  1877.  By  the 
defendant  it  was  (inter  alia)  contended  that  the 
previous  suit  on  the  mortgage  had  exhausted  the 
plaintiff's  cause  of  action,  and  that  the  plaintiff 
had  no  further  right  against  the  defendant.  Held, 
that  the  decree  in  the  former  suit  could  not  affect 
the  defendant,  as  he  was  not  a  party  to  it,  nor 
was  he  represented.  If  he  had  been  represented, 
he  could  not  have  resisted  the  execution  of  the 
decree.  Not  having  been  represented,  he  could 
on  principle  be  exempted  from  liability  in  the 
present  suit  only  if  the  cause  of  action  was 
merged  in  the  judgment  against  his  uncles  and 
brother.  Here,  however,  there  was  no  such  merger. 
The  previous  decree  had  awarded  possession  of  the 
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whole  house  to  the  plaintiff.  The  existence  of  that 
decree  could  not  be  a  reason  for  not  awarding  part 
of  the  same  house  when  detained  by  the  defendant. 
He  avowed  himself  a  stranger  to  the  defendants, 
against  whom  the  previous  decree  was  obtained, 
and  his  act  might  be  regarded  as  constituting  a 
separate  cause  of  action.  Held,  also,  that  a.  328  of 
the  Civil  Procedure  Code,  1882,  does  not  make  it 
obligatory  on  a  decree-holder,  who  is  obstructed  in 
execution  of  the  decree,  to  pursue  his  remedy  under 
that'  section.  Accordingly  the  omission  of  the 
plaintiff  to  avail  himself  of  the  remedy  under  that 
section  did  not  prevent  him  from  proceeding 
against  the  defendants  by  a  regular  suit.  Balvant 
Santaram  v.  Babaji  bin  Sambhapa 

I.  Ii.  B.  8  Bom.  602 

5.     . —  Civil  Procedure 

Code,  ss.  318,  335 — Suit  to  recover  possession  of 
property  sold  in  execution  of  decree.  S  attached 
certain  land  and  a  house  in  execution  of  a  decree 
against  R.  M  put  in  a  claim  under  s.  278  of  the 
Code  of  Civil  Procedure,  alleging  that  he  was  in 
possession  as  purchaser  from  R.  The  claim  was 
rejected.  No  suit  was  brought  by  M  to  contest 
this  order.  S  purchased  the  said  land  and  house  in 
execution,  and  obtained  a  sale  certiGcate.  In  1884 
S  sued  M  to  recover  possession  of  the  land  and  house, 
alleging  that  in  execution-proceedings  in  1882  he 
had  been  put  into  possession  of  the  land,  but  not  of 
the  house,  which  was  found  locked  up  by  the  Court 
amin,  and  that  3/  prevented  him  from  enjoying  both 
the  land  and  house.  M  pleaded  that  S  had  never 
been  put  into  possession,  and  again  set  up  his  title 
as  purchaser  from  R  and  possession  under  such  title. 
The  Munsif  found  that  S  had  been  put  into  formal 
or  constructive  possession  of  the  land,  but  not  of  the 
house,  and  decreed  the  claim.  On  appeal  the  Dis- 
trict Judge  held  that  S  was  bound  to  proceed 
according  to  the  provisions  of  s.  3.35  of  the  Code 
of  Civil  Procedure  to  recover  possession,  and  could 
not  bring  a  separate  suit.  Held,  that,  whether  there 
had  been  legal  delivery  or  not,  the  suit  was  not 
barred.      Sevu  v.  Muttusami 

I.  L.  R  10  Mad.  53 


28.  GOVERNMENT  SCHOOL.  SUIT  FOR 
BENEFIT  OF. 

Suit  by  secretary  and  manager 


of  Government  aided  school — Improvement, 
damages  for  removal  of.  In  a  suit  by  the  secretary 
and  manager  of  a  Government  aided  school  for 
damages  against  the  o^^-ner  of  the  school  premises 
for  breaking  down  the  building  and  removing  the 
materials  l^longing  to  plaintiff : — Held,  that  the 
plaintiff,  as  secretary  and  manager,  could  main- 
tain the  action  for  the  benefit  of  the  school ;  that  on 
the  facts  the  plaintiff  was  not  entitled  to  greater 
damages  than  had  been  awarded  to  him  for  the  value 
of  the  materials  removed  by  the  defendant,  or  to 
compensation  for  the  improvements  made  by  him 
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28.  GOVERNMENT     SCHOOL,  SUIT  FOR 
BENEFIT  OF— concld. 

to  the  building  ;  and  that  there  was  no  presumption 
of  gift  in  the  case.     Sbebhtjry  Roy  v.  Hills 

6  W.  B.  Civ.  Ref.  21 


29.  IDOLS,  SUITS  CONCERNING. 

Suit  to   establish    right    to 


1.  

deal  with  Hindu  idols — Property — Juris- 
diction of  Ciml  Court.  Hindu  idols  being  property, 
the  right  to  deal  ^nth  such  property  is  a  right 
cognizable  by  Civil  Courts.  Subbaraya  Gttrukal 
V.  Chellappa  Mudali      .      I.  L.  R.  4  Mad.  315 


2.  - 


-Suit  for  damages  on  account 


of  omission  to  offer  food  to  idol — Cause  of 
action.  The  plaiiniff,  alleging  that  he  was  a  member 
of  a  family  of  Guravs  holding  a  vatan  attached  to  a 
temple,  complained  that  the  defendant  was  the 
holder  of  an  inam  allowance,  granted  in  considera- 
tion of  his  daily  offering  to  the  idol  some  rice  and 
cake,  and  burning  a  lamp,  and  that  he  had  omitted 
to  make  such  offering  for  one  year.  The  plaintiff 
claimed  R15  damages.  Held,  that  the  plaintiff  had 
no  cause  of  action.  The  defendant's  obligation,  if 
any,  was  towards  the  idol  ;  and,  if  that  obligation 
had  not  been  jjcrfonned,  it  could  only  be  enforced 
by  some  person  claiming  to  have  a  right  to  insist 
that  the  worship  of  the  idol  should  be  properly 
performed.     Dhadphale  v.  Gtjrav 

I.  li.  R.  6  Bom.  122 

3.  Suit   to  establish   right  to 

remove  idol  for  turn  of  worship.  When  a 
plaintiff  and  defendant  are  jointly  entitled  to  the 
profits  from  an  idol  in  the  defendant's  temple,  and 
the  plaintiff  is  obstructed  by  the  defendant  in  the 
use  and  worship  of  the  idol,  a  suit  \vW\  lie  for  a  de- 
claration that  the  plaintiif  is  entitled  to  have  the 
idol  removed  to  his  o\vn  house  during  the  period  he 
is  entitled  to  the  profits  of  it.  Dwabkanath  Roy 
V.  Janxobee  Chowdhraik  .         4.  W,  R.  79 

30.  INCOME  TAX. 

Suit  for  refund  of  income  tax — 

Income  Tax  Act  (XXXII  of  1S60),  s.  137.  A 
person  seeking  a  refund  of  income  tax  illegally 
assessed  upon  him  may,  under  s.  137,  Act  XXXII  of 
1860,  apply  to  the  Commissioner,  i.e.,  it  is  "  lawful  " 
for  him  so  to  apply,  but  there  is  no  law  that  he 
must  do  so.  He  may  legally  sue  in  a  Civil  Court 
to  recover  the  illegal  asesssment.  Collector  of 
FuREEDPORE  V.  GoRoo  Doss  RoY  .  11  W.  R.  425 

31.  INJURIES  BY  REPRESENTATIVES  OF 
DECEASED. 

Suit  for    damages    for    de- 


struction of  life— Son  adopted  hy  widow  after 
death  of  deceased,  right  of,  to  sue — Damages.  A 
son  adopted  by  the  widow  of  a  deceased  Hindu 
(in  respect  of  whose  estate  no  probate,   letters  of 
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31.  INJURIES    BY    REPRESENTATIVES    OF 
DECEASED— concM. 

administration,  or  certificate  of  heirship  has  been 
granted)  is  the  legaj  representative  of  the  deceased, 
and  as  such  was  entitled  to  maintain  a  suit,  under 
Act  XIII  of  1855,  for  the  benefit  of  the  persons,  if 
any,  entitled  to  compensation  for  the  injury  occa- 
sioned to  them  by  the  death  of  the  deceased  against 
those  whose  negligence  caused  that  death.  Such  an 
adopted  son  was  not,  however,  entitled  to  have 
any  portion  of  the  damages  awarded  in  the  suit 
allotted  to  him  as  a  child  of  the  deceased.  Qucere  : 
Whether  a  son,  if  adopted  by  deceased  in  his  life- 
time, would  be  entitled  to  damages  under  that  Act. 
Vina  YAK  Raghunath  v.  Great  Indian  Peninsula 
Railway  Company      .         .     7  Bom.  O.  C.  113 


2. 


Suit  for    wrong    done    by 


deceased  person — Act  XII  of  1855 — Defama- 
tion. A  suit  was  maintainable  under  Act  XII  of 
1855  against  personal  representatives  for  a  wrong 
done  by  the  deceased  within  a  year  of  his  death, 
although  such  wrong  be  of  a  purely  personal 
character, — as,  for  example,  defamation.  GoKUL 
Chundeb  v.  Btjreek  Beg  am 

Marsh.  344  :  2  Hay  325 

Act  XII  of  1855 


— Survival  of  cause  of  action.  Act  XII  of  1855 
did  not  apply  to  wrongs  which  do  not  survive  to 
the  representatives  of  a  deceased  person.  A 
vridow  who  is  the  heir  of  her  deceased  husband  is 
liable  to  make  good  the  wrong  committed  by 
the  husband.  The  plaintiff's  right  of  suit  does  not 
abate  by  the  deatli  of  the  husband,  but  survives 
against  his  heir.  Chunder  Monee  Dassee  v.  Santo 
Monee  Dassee     .         .         .         .1  W.  R.  251 

Suit    against      representa- 


tive of  agent  of  Ofllcial  Assignee— Jc< 
XII  of  1855 — Suit  for  money  and  for  delivery  of 
bonds  and  papers.  Act  XII  of  1855  applied  to  suits 
for  wrongs  which,  according  to  the  law  then  in  force, 
did  not  survive  to  or  against  executors  or  adminis- 
trators. A  suit  for  recovery  of  moneys  due  by  an 
agent  of  the  Official  Assignee  of  an  insolvent 
debtor's  estate  and  for  delivery  of  certain  papers 
and  documents  belonging  to  such  insolvent  estate 
will  lie  against  the  legal  representative  of  such 
agent  after  his  deceased,  and  the  right  of  action  will 
not  expire  on  his  death.  Nujttf  Ali  v.  Patter- 
son       .         .         .         .         .  2  W.  W.  103 

32.  INJURY  TO  ENJOYMENT  OF  PROPERTY. 
1.  Suit  for  removal  of  trees — 


— Contingent  damage — Cause  of  action.  The  plaint- 
iff claimed  removal  of  certain  trees,  planted  by 
the  defendant  on  his  own  land,  on  the  ground 
that  the  trees  had  been  planted  so  near  his  land 
that,  when  they  grew  up,  they  would  injure  his 
crops.  Held,  that,  until  the  plaintiff's  enjoyment  of 
his  own  land  was  directly  and  immediately  inter- 
fered with  by  the  growth  of  the  defendant's  trees, 
he  had  no  right  to  ask  for  their  removal,  and  h» 
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had  therefore  no  cause  of  action.     Ram  Lall  v. 
Daloakjak      .         .         .      L  li.  H.  5  All.  369 


2. 


Burial      groimd — Land      be- 


longing in  common  to  all  the  Mahomedan  inhabit- 
ants of  a  village — Encroachment  by  some  of  the 
Mahomedans — Right  of  suit  of  some  members  of  a 
community.  Where  certain  Mahomedans  of  a 
village  brought  a  suit  against  other  Mahomedans  of 
the  same  village  for  the  removal  of  a  wall  built  by 
the  defendants  upon  land  which  was  found  to  belong 
in  common  to  all  the  Mahomedan  inhabitants  of  the 
TiUage  for  the  purpose  of  a  burial  ground  : — Held, 
that,  the  defendants  having  erected  the  wall  in 
dispute  so  as  to  exclude  the  plaintiffs  from  a  part  of 
the  common  land,  there  was  a  violation  of  the 
plaintiff's  right,  and  th^t  therefore  the  plaintiffs 
were  entitled  to  bring  the  suit  for  the  removal  of 
the  wall.     Tanubet  v.  VssjiV 

I.  Ii.  K.  18  Bom.  699 

3. Mortgage   of  trwo  portions 

of  a  house  with  a  common  party  wall  to 
two  separate  mortgagees— /n/er/erence  tcith 
common  wall  by  one  of  the  mortgagees — Transfer 
of  Property  Act  {IV  of  18S2),  s.  76.  The  owner 
of  a  house,  having  bmlt  up  a  door  which  gave  com- 
munication between  one-half  of  the  house  and  the 
other,  mortgaged  each  half  separately  to  separate 
mortgagees.  One  of  such  mortgagees  re-opened  the 
door  communicating  with  the  other  mortgagee's 
portion  of  the  house.  Held,  that  a  good  action 
would  lie  on  behalf  of  the  other  mortgagee  against 
the  mortgagee  who  had  opened  the  door  to  compel 
him  to  close  it.     Lachmi  Naraix  v.  Jethf  JLal 

I.  Ii.  R.  16  AIL  386 


4. 


—  Effect    of  an    embankment 


erected  by  a  superior  riparian  owner  on 
the  cultivation  of  lands  lower  down  the 
BtTe&m— Cause  of  action.  The  defendants,  being 
owners  of  land  on  the  banks  of  a  jungle  stream, 
raised  embankments  which  prevented  their  lands 
from  being  flooded,  but  caused  the  stream  to  over- 
flow the  land  of  the  plaintiff  situated  lower  down 
the  stream.  In  an  action  by  the  plaintiff  against 
the  defendants  for  damages,  it  appeared  that  it  was 
not  reasonably  practicable  for  the  defendants  to 
defend  their  lands  from  inundation  by  any  means 
other  than  those  adopted  which  would  not  have 
caused  damage  to  the  plaintiff.  Held,  that  no 
actionable  wrong  had  been  committed  by  the 
defendants,  and  that  the  suit  was  consequently  not 
maintainable.     Gopal  Reddi  v.  Chekna  Reddi 

I.  L.  E,.  18  Mad.  158 

Eight  to  access  of  light  and 


*ir — Suit  by  person  who  had  not  obtained  an  ease- 
ment by  prescription — Easement — Trespass.  The 
owner  of  a  house,  the  light  coming  to  which  is  ob- 
structed by  an  erection  made  upon  adjoining  land 
by  a  person  who  qua  such  adjoining  land,  is  a  tres- 
passer, may  possibly  have  an  action  against  the 
person  causing  obstruction,  even  thou^  he  has 
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32.  INJURY  TO  ENJOYMENT  OF  PROPERTY 
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not  obtained  by  prescription  an  easement  of  light. 
But  where  the  person  causing  such  obstruction  is 
the  rightful  owner  of  the  adjoining  land,  or  acting 
with  the  permission  of  the  owner,  no  such  action 
as  aforesaid  will  lie  against  him  unless  the  plaintiff 
has  acquired  an  easement.  Jeffries  v.  Williams,  20 
L.  .J.  Ex.  14,  and  Jootoor  Achanna  Vanamala  v. 
Venkamma,  5  Mad.  L.  J.  25,  distinguished.     Dbtp- 

MAX  KhAS  v.  McHAMMAD  KJHAN 

I.  L.  R  19  Aa  153 

6. Tenants-in-common,   rights 

of,  against  each  other — Trespass — Exclusion 
from  common  property.  Laying  a  dr^in  in  land, 
and  the  incidental  temporary  interference  with  the 
soil  necessary  for  that  purpose,  cannot  be  regarded 
as  an  ouster  or  destruction  or  an  act  of  waste,  and 
will  not  entitle  a  tenant-in-common  of  the  land  to 
maintain  an  action  against  another  tenant-in-com- 
mon.     MOHESCHAND    NeMCHAND    GuJAR    V.    ISAK- 

BHAi  Tasaji  (1900)       .      L  L.  E.  25  Bom.  248 

33.  INSOLVENCY. 

Eight     of    insolvent     or    his 

assignee  to  sue — After -acquired  property — Offi- 
cial Assignee — Parties.  One  R  became  possessed  of 
certain  properties  in  1872  and  1881.  In  1866  R  had 
presented  a  petition  in  insolvency,  and  a  vesting 
order  had  been  duly  made.  No  final  order  of  dis- 
charge was  ever  made,  and  R  died  in  1888.  The 
plaintiffs  sued,  as  the  heirs  of  R,  for  their  share  in 
the  said  properties.  It  was  objected  (i)  that,  looking 
to  the  insolvency  of  R,  the  plaintiffs  had  no  interest 
in  his  estate  ;  and  (ii)  that  the  Official  Assignee,  as 
the  assignee  of  the  estate  and  effects  of  R,  was  a 
necessary  party  to  this  suit.  Held,  that  the  pro- 
perties in  question,  coming  to  R  after  his  insolvency, 
vested  in  him  subject  only  to  the  right  and  claim  of 
the  Official  Assignee,  should  he  think  fit  to  assert  it, 
and  that  the  plaintiffs,  as  representatives  of  R, 
could  maintain  the  action.  Held,  also,  that  the 
Official  Assignee  was  not  a  necessary  party  to  the 
suit,  though,  in  case  of  a  decree  in  plaintiff's  favour, 
notice  thereof  should  be  given  to  him  by  the  Court. 
Fatxmabibi  v.  Fatqiabibi    I,  Ii.  E.  16  Bom.  452 

34.  INSTIGATLN'G  PROCEEDINGS,  SLTT  FOR. 

Suit  against  party  for  insti- 
gating proceedings  in  false  name — Form  of 
suit.     The  plaintiffs  sued  for  the  reversal  of  a  sum- 

!    mary  award  and  for  restitution  of  the  money  they 

\    had  paid  under  it,  alleging  that  the  proceedings  be- 

i    fore  the  Collector  had  been  promoted  entirely  by  the 

!    defendant  using  the  false  name  of  B,  a  person  never 

in  existence,  and  obtained  a  decree  in  the  lower 

Courts.     The  point  taken  in  special  appeal  was  that 

the  defendant  not  being  a  party  on  the  record  of 

those  proceedings,  the  plaintiffs  could  not  recover  in 

this  form  of  action.     Held,  that,  though  the  proper 

and  more  prudent  coarse  would  have  been  to  sue  th» 
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34.  INSTIGATING  PROCEEDINGS,  SXHT  FOR 
— contd. 

defendant  for  damages,  yet,  this  being  a  mere  matter 
of  form,  the  Court  refused  to  interfere  with  the  deci- 
sion of  the  Courts  below.  Khelaram  Doss 
MiSTREE  V.  Dhuree  Doss         .         .        1  Hay  4 

35.  INTEREST,  SUITS  FOR. 

Suit  for  interest  on  money- 


deposited  under  decree  afterwards  revers- 
ed. A  suit  will  not  lie  for  interest  in  respect  of 
money  deposited  under  a  decree  subseqiiently  re- 
versed on  appeal.  Ashruffunnissa  Begxjm  v. 
Khanum  Jattn  ...         6  W.  R.  285 

Suit  for  interest  on  money 


for  period  defendant  obstructed  the  plaint- 
iff in  his  attempts  to  obtain  it.  Plaintiffs,  in 
execution  of  a  decree  against  A,  attached  certain 
money  deposited  in  the  Collectorate  to  which  A  was 
entitled,  but  were  opposed  by  B,  alleging  that  ^'s 
rights  in  the  money  had  been  transferred  to  him. 
The  plaintiffs  finally  succeeded  in  obtaining  the 
money,  and  then  sued  B  for  intere.^it  upon  it  during 
the  time  he  prevented  them  from  obtaining  it.  Held, 
that  the  suit  was  maintainable  and  the  plaintiff 
was  entitled  to  recover.  Parbutty  Churk  Soor  v. 
Promothonath  Ghose        .         W.  R.  1864, 174 

36.  INTEREST  TO  SUPPORT  RIGHT. 
1. _ —    Party  without  right  or  in- 


terest in  subject-matter  of  suit.  A  party  must 
show  due  right  or  interest  in  the  subject-matter  of 
the  suit  to  entitle  him  to  complain  of  any  acts 
injurious  thereto,  and  a  mere  stranger  without  in- 
terest cannot  maintain  any  suit.  Chtjndtjn  v. 
Talis  Ali  .         .         .  2  N.  W.  41 

Bhekdharee  Singh  v.  Kishan  Pershad  Singh 

15  W.  B.  106 


—  Want  of  interest  in  suit- 


Procedure  in  appeal — Stay  of  proceedings  on  appli- 
cation. The  High  Court  will  not,  on  the  applica- 
tion of  the  defendant,  stay  all  proceedings  in  the 
appeal,  on  the  ground  that  the  plaintiff  has  no 
interest  in  the  suit,  that  being  a  question  which  can 
more  properly  be  raised  in  the  suit  or  appeal  itself. 
In  the  matter  of  the  petition  of  Khodejoonissa 

7  W.  R.  486 

Right    to    expose  fraud  in 


Court — Evasion  of  order  for  guardians  of  minor 
to  account.  Where  a  gross  fraud  is  being  practised 
on  a  Court,  with  the  object  of  evading  an  order 
which  the  Court  has  made  directing  a  minor's 
guardians  to  account,  any  person  who  appears 
before  the  Court  and  exposes  the  fraud,  undertaking 
also  to  prove  it,  has  a  locus  standi  in  Court,  and  has 
a  right  to  be  heard.  Hossein  Ali  Khan  v.  Bttr- 
KUT  Ali  .         .         .         .         10  W.  R.  372 


RIGHT  OF  SUIT— <:owW. 
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sue  for  the  enforcement  of  the  promise  made  in 
favour  of  the  person  from  whom  she  bought,  who 
did  not  convey  to  her  the  right  to  sue  upon  or 
otherwise  enforce  it.  Kishore  v.  Jey  Kishore 
Dass 3  Agra  46 

5.  Suit  by  m.ale     members   of 

family — Insult  to  women.  Held,  that  male  mem- 
bers of  a  family  cannot  sue  for  the  injury  or  insult 
which  they  have  sustained  indirectly  in  consequence 
of  ill-treatment  of  certain  female  members  of  the 
family,  and  that,  if  there  was  any  remedy  by  suit  for 
such  grievance  or  dishonour,  it  was  open  to  the 
women  themselves,  and  not  to  the  plaintiffs. 
OoDAi  V.  Bhowanee  Pershad       .        1  Agra  264 

6.  Suit  to  have  trust  fund  paid 

into  Court —  Suit  quia  timet — Want  of  title  or 
interest  in  plaintiff.  A  suit,  the  sole  object  of  which 
was  to  have  a  trust  fund  paid  into  Court,  was  dis- 
missed on  the  ground  that  the  plaintiff  had  no  ac- 
tual title  to  any  part  of  the  fund.  When  the  plaint- 
iff in  a  suit,  seeking  solely  the  payment  into  Court 
of  a  fund  for  the  relief  of  poor  Armenian  orphans, 
had  no  interest  except  as  a  member  of  the  Armenian 
community: — Held,  that  he  had  no  such  title  to  part 
of  the  fund  as  would  support  the  suit.  Held,  also, 
that  the  consent  of  the  defendants,  the  trustees  of 
the  fund  to  the  decree  sought  by  the  plaintiff  would 
not  justify  the  Court  in  making  it.  To  support  a 
bill  quia  timet,  the  plaintiff  must  have  a  title  in 
possession  or  expectancy,  and  the  property  must 
be  in  danger.     Satoor  v.  Satoor        .       2  Mad.  8 

7.  Interest  sufficient  to  main- 
tain suit — Suit  by  representative  of  testator  to  enforce 
charitable  or  religious  trusts  under  will — Plaint, 
allegations  in.  The  representatives  of  a  testator  are 
entitled  to  sue  for  the  enforcement  of  the  due  per- 
formance of  trusts  created  by  him  for  religious  and 
charitable  purposes,  and  in  which  they  are  not  per- 
sonally interested,  but  their  suit  will  be  dismissed, 
unless  upon  their  plaint  they  substantially  allege  a 
state  of  circumstances  which,  if  proved,  will  consti- 
tute a  distinct  breach  of  trust.  Brojomohun  Doss 
V.  Hurro  Loll  Doss         .         •         6  C.  L.  R.  58 


8. 


Suit  by    wife    in 


absence  of  husband  for  his  share  of  property  under 
partition-deed.  Plaintiff  brought  a  suit  to  procure 
delivery  to  her  of  a  share  of  land  purchased  with 
money  subject  to  the  provisions  of  a  deed  of  parti- 
tion executed  by  her  husband  and  the  undivided 
members  of  his  family.  Plaintiff's  husband  had 
been  since  1854  absent  in  a  foreign  country.  Held, 
that  the  plaintiff  sufficiently  represented  her  absent 
and  divided  husband  to  enable  her  to  sue  for  his 
Share.     Papammal  v.  Ramaswami  Chetti 

2  Mad.  365 


9. 


Interest     as    Collector    of 


4. 


Suit   on   covenant  by  pur- 


■chaser.     Held,    that  the  plaintiff  had  no  right  to 


revenue  of  Government — Suit  for  accretion.  A 
chur,  B,  formed  by  gradual  accretion  to  an  estate 
(mouzah  B),  was  resumed  by  Government,  who 
successively  made  temporary  settlements  for  it  with 
the  patnidar  of  mouzah  B,  and  finally  with  th« 
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DIGEST  OP  CASES 
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RIGHT  OF  STnT— <-onW. 

36.  INTEREST   TO   SUPPORT    RIGHT— con/rf. 

i  zamindar.  While  the  second  settlement  was  in 
I  force,  another  chur  formed,  and  a  dispute  arose  be- 
^  een  the  patnidar  of  B  and  the  patnidar  of  an  ad- 
ling  mouzah,  D,  as  to  its  ownership.  Three  suits 
i.tre  brought  by  the  latter,  claiming  the  second 
ehur  as  an  accretion  to  his  estate,  in  all  which  suits 
lie  was  successful,  and  in  one  of  which  Government 
vma  a  party.  Government  then  sued  to  set  aside  the 
decrees  in  the  two  suits  in  which  it  was  not  a  party, 
and  for  possession  of  the  land  in  dispute,  and  it  was 
found  in  that  suit  that  the  land  was  continuous 
chur  B,  and  not  to  mouzah  D.  Held,  that 
Government  having  a  right  to  revenue,  but  not 
to  actual  possession,  could  have  no  locus  standi, 
•8  plaintiff  in  such  a  suit.     Mooktakeshee    Debea 

V.    COLLECTOB  OF  BrEDWAK.  .      12  W.  R.  204 


10. 


Interest    of     lambardar — 


Suit  for  sums  'paid  as  nuzzerana  before  resumption. 
A  certain  sum  was  paid  to  Government  as  nuzzer- 
anna  during  the  existence  of  the  maah  grant 
through  a  lambardar.  After  the  maafi  was  resumed 
and  a  Government  jumma  assessed  upon  it,  the 
nuzzerana  continued  to  be  paid  until  the  interest  of 
the  holder  of  the  resumed  maafi  was  confiscated  for 
rebellion  and  sold  at  auction.  After  the  confisca- 
tion. Government  allowed  the  amount  to  the  lam- 
bardar by  deducting  it  from  the  amount  of  Govern- 
ment revenue  paid  by  him.  Held,  that  by  such 
arrangement  the  Government  did  in  effect  convey 
to  him  (lambardar),  as  trustee  on  behalf  of  Govern- 
ment, such  an  interest  in  the  estate  as  would  enable 
him  to  sue,  and  enforce  such  claim.  Zahoob 
HossEix  V.  AssuD  An      .       2  Agra  Pt.  II,  178 


IL 


Interest  under  decree — Suit 


for  balance  due  on  decree — Decree  for  money.  The 
appellant,  having  obtained  a  decree  for  money, 
sued  to  recover  the  unsatisfied  balance  thereof  from 
the  respondents,  alleging  that  the  property  of  the 
deceased  judgment-debtor  (being  one-seventh  share 
in  the  legacy  of  his  father)  was  in  their  possession. 
He  prayed  that,  after  due  inquiry,  adjustment  of 
accounts,  and  the  determination  of  the  value  of  the 
said  legacy  out  of  the  share  which  might  be  found 
due  to  the  judgment-debtor,  the  above-mentioned 
balance  might  be  decreed  with  interest  and  costs. 
Held,  that  the  decree  did  not  vest  in  the  appellant 
a  right  to  the  property  sued  for,  and  consequently  he 
could  not  maintain  the  suit.  Mahomed  Aga  Au 
Khak  v.  Widow  of  Balmakaxd 

L.  R.  3  I.  A.  241 :  26  W.  R.  82 


12. 


Right  of  remote  heir — Ex- 


istence of  near  heir.  During  the  existence  of  a  near 
heir,  a  more  distant  heir  cannot  sue.  Bisram  Singh 
alias  BiSHEsr  Setgh  v.  Ixditejeet  Koo>"war 

6W.R,2 

13.  Suit  by  ■wido'w  to  set  aside 

sale  of  reversioner's  interest.  A  suit  by  a 
widow  to  set  aside  the  sale  of  a  judgment-debtor's 
interest  as  reversioner  is  not  maintainable.  Shib 
KooNWAB  V.  Sadho  SDiOH    .        .     2_Agra  255 


RIGHT  OF  STJlT—contd. 

36.  INTEREST  TO  SUPPORT  RIGHT— con«. 


14. 


Suit  by  widow  as  represent- 


ing husband — Hindu  widow  where  sons  are  alive 
— Disclaimer  by  sons.  A  Hindu  widow  cannot  sue 
as  representative  of  her  husband  when  her  sons 
are  alive,  nor  will  a  petition  filed  by  the  sons  in  a 
suit  brought  by  her  as  such  representative  (in  which 
petition  the  sons  state  that  she  has  always  been  in 
possession  of  the  property  and  is  entitled  to  sue) 
cure  the  defect  in  her  title.  Held,  also  by  Macpheb- 
sox,  J.,  that,  in  the  absence  of  proof  that  the  widow 
was  the  next  reversioner  after  the  sons,  even  a 
disclaimer  by  the  sons  prior  to  the  institution  of  the 
suit,  if  it  did  not  amount  to  an  absolute  assignment 
to  the  widow,  would  not  entitle  her  to  sue.  Rah 
Kaxsye  Gossamee  I'.  Meersomoyee  Dossee 

2W.  R.4& 

Ja>->-obee  Chowdhbain  v.    Dwabkaxath  Roy 
Chowdhky  ,         ,         ,         .      7  W.  R.  455 


15. 


Enhancement  of  rent,  suit 


for — Right  of  a  Hindu  widoic  to  sue  for  enhancement 
of  rent  as  representing  the  estate  of  the  deceased 
zamindar  or  as  guardian  of  a  minor  son  adopted 
to  him  by  her.  A  Hindu  widow,  representing  a 
zamindari  interest  in  a  mehal,  sued  for  the  rent  upon 
a  rent -paying  tenure  at  an  enhanced  rate.  She  had, 
in  former  years,  adopted  a  son  to  her  deceased 
husband.  The  defendant  objected  throughout  that, 
this  son  (deceased  in  1884)  having  been  of  full  age 
in  1881  when  this  suit  was  brought,  the  widow 
was  not  entitled  to  sue  at  the  time,  he  having 
that  right.  Held,  that  the  Courts  below  had  rightly 
disallowed  this  objection.  There  was  no  sufficient 
evidence  to  show  that  the  adopted  son  had  attained 
majority  when  this  suit  was  brought,  and  the  plaint- 
iff could  sue  either  in  her  character  as  widow  of  the 
deceased  or  as  guardian  of  the  minor  adopted  son. 
SuEJA  Kaxt  Achabya  v.  Hemaxta  Kumari 

I.  L.  R.  20  Calc.  498 
li.  R.  20  L  A.  25 

16.  Interest    of     Government 


after  grant — Suit  to  recover  surplus  land  from 
neighbouring  grantees  of  Government  who  have  en- 
croached, where  a  certain  quantity  of  land  was 
granted  by  Government  to  several  grantees,  subject 
to  the  condition  of  resumption  if  the  land  were  al- 
lowed to  remain  uncultivated  for  certain  years,  and 
it  is  subsequently  found  that  several  grantees  were 
not  in  possession  of  the  land  corresponding  in  quan- 
tity with  that  originally  granted  to  them  : — Held^ 
that  the  right  of  suit  to  recover  possession  of  such 
surplus  land  was  vested  in  the  other  grantees  and 
not  in  the  Government,  who  had  no  remaining 
interest  in  it,  except  that  of  resumption.  Govebx- 
mext  v.  Ram  Chaeux  Misb    .         .       2  Agra  74 

17. Suit  on  behalf  of  deceased 

lunatic's  estate — Manager  appointed  by  Court 
of  Wards — Parties.  One  L,  in  December  1867, 
undertook  by  a  security-bond  to  be  answerable  to 
the  Court  of  Wards  for  any  default  in  the  payment 
of  rent  which  might  be  made  by  5  in  performing  the 
stipulation  of  a  certain  lease  made  to  S  M,  described 
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HIGHT  OF  SUIT— conW. 

36.  INTEREST   TO    SUPPORT    RIGHT— contd. 

^s  manager  under  the  Court  of  Wards  of  the  estate 
of  B,  a  lunatic,  deceased,  and  brought  a  suit  on  the 
bond  against  .S  and  his  brother.  Held,  tliat  the  de- 
fendants were  not  liable.  The  suit  was  not  properly 
framed.  The  suit  should  have  been  brought  as  to 
arrears  accruing  due  during  the  lifetime  of  B.  by  his 
personal  representative  ;  and  as  to  arrears  accruing 
due  after  B's  death,  by  the  successor  of  B.  M,  not 
being  in  either  position,  was  not  entitled  to  sue. 
Mahomed  Abdul  Hye  v.  Ltjnjeet  Singh 

13  B.  L.  R.  Ap.  14  :  22  W.  R.  200 


18. 


Suit  by  vendor  to  set  aside 


mortgage  and  decree  as  fraudulent — Specific 
Belief  Act,  s.  39 — Sale  of  immoveable  property — Cove- 
nant by  vendor  of  good  title — Suit  and  decree  on  a  pre- 
vious decree  againat  purchaser — Vendor  and  purchaser. 
A  vendor  of  land  who  had  covenp..nted  with  his  ven- 
dees that  he  had  a  good  title,  and  who  after  the  sale 
had  no  interest  remaining  in  the  property,  brought 
a  suit  in  which  he  claimed  to  set  aside  as  fraudulent 
a  mortgage  on  which  the  defendant  had  obtained 
a  decree  against  the  vendees,  and  the  decree  itself. 
He  based  his  right  to  maintain  the  suit  upon  his 
UabiUty  under  his  covenant.  The  vendees  were  not 
parties  to  the  suit.  Held,  that,  as  the  defendant's 
mortgage  had  merged  in  his  decree,  the  suit  could 
only  be  maintained  if  the  plaintiff  could  show  him- 
self entitled  to  have  the  defendant's  decree  set  aside, 
and  that  he  had  shown  no  interest  which  would 
entitle  him  to  maintain  a  suit  for  such  a  purpose. 
Jhtjna  v.  Beni  Ram  .         .      I.  L.  R.  9  All.  439 


19. 


Suit    by   junior    members 


of  tarwad — Fraud — Collusion  between  se:iior  mem- 
bers and  alienees.  A  suit  was  brought  by  the 
junior  members  of  a  tarwad,  which  consisted  of 
three  stanoms  and  three  tavaries  against  the  karna- 
van  and  others  to  whom  he  had  alienated  some 
tarward  property,  for  a  declaration  that  the 
alienations  in  question  were  invalid.  Held,  that 
the  plaintiffs,  though  junior  members  of  the  tar- 
wad, were  competent  to  maintain  the  suit  if  there 
was  collusion  between  the  senior  anandravans  and 
the  ahenees  and  the  staui  for  the  time  being. 
Anund  Koer  v.  Court  of  Wards,  L.  B.  S  I.  A.  22, 
considered,     Mahomed  v.  Krishnan 

I.  L.  R.  11  Mad.  106 


20. 


Malabar    law — 


Suit  of  declaration  of  invalidity  of  kanom.  The 
junior  members  of  a  Malabar  tarwad  brought  a  suit 
against  their  karnavan  and  senior  anandravan,  and 
certain  persons  claiming  under  a  kanom  granted  by 
the  former,  for  a  declaration  that  the  kanom  was 
invalid  and  for  possession  of  the  land  demised  with 
mesne  profits.  The  suit  was  filed  nearly  twelve 
years  after  the  execution  of  the  kanom.  Held,  that 
the  suit  was  maintainable  by  the  plaintiffs.  Anan- 
TAN  V.  Sakkakan  .        I.  L.  R.  14  Mad.  101 


21. 


Re-admission    to  caste- 


Contract  to  procure  admission  to  caste — Contract 
made  by  head  of  a  caste  in  representative  capacity 
not  enforceable  by  him  after  he  has  ceased  to  hold 


RIGHT  OP  SUIT— conW. 
36.  INTEREST  TO  SUPPORT  RIGHT— con«. 
office.  The  defendant  was  the  eldest  of  three 
brothers  whose  mother  on  her  marriage  had  been 
put  out  of  the  Lovana  caste  for  having  married  a 
man  belonging  to  a  different  caste.  The  defendant 
was  anxious  that  he  and  his  brothers  should  be  re- 
admitted to  the  caste  ;  and  in  1864  he  entered  into 
an  agreement  with  the  plaintiff,  who  was  at  that 
time  one  of  the  setias  of  the  caste,  whereby  the 
latter  agreed  to  procure  the  admission  of  the 
plaintiff  and  his  brothers  and  get  them  married 
to  girls  belonging  to  the  caste.  In  consideration 
of  these  services,  the  defendant  was  to  pay  the 
plaintiff  the  sum  of  R  5,000,  which  sum  was  to 
become  due  on  the  marriage  of  the  defendant's 
youngest  brother  to  a  girl  of  the  caste,  and  to 
be  expended  in  purchasing  caste  utensils,  which 
were  to  be  kept  for  the  use  of  the  caste.  The 
plaintiff  alleged  that  part  of  this  money  had  been 
already  paid  to  him,  and  that  on  the  marriage 
of  the  defendant's  youngest  brother  in  1880  he  had 
demanded  payment  of  the  balance  {viz.,  R3,149), 
which  the  defendant  had  not  paid.  He  now  sued 
to  recover  this  balance.  One  of  the  witnesses  at 
the  hearing  was  the  setia  of  the  caste  who  had 
succeeded  the  plaintiff  in  that  position.  He 
stated  that  he  and  other  leaders  of  the  caste 
to  whom  he  had  spoken,  disapproved  of  this 
suit.  Held,  that  the  suit  was  not  maintainable. 
The  agreement  was  made  with  the  plaintiff  as  one 
of  the  heads  of  the  caste.  It  was  made  with  him 
in  his  representative,  not  in  his  personal  capacity, 
and  the  benefit  of  the  agreement  accrued,  not  to 
him,  but  to  the  caste.  It  was  therefore  for  the 
caste  to  say  whether  they  wished  to  enforce  the 
agreement.  The  plaintiff,  however,  had  lost  his 
position  as  one  of  the  heads  of  the  caste  in  1869,  and 
was  no  longer  the  spokesman  of  the  representative 
of  the  caste.  His  successor  had  told  the  Court 
that  the  leaders  of  the  caste  disapproved,  as  he 
did  himself,  of  this  suit.  Under  these  circum- 
stances, the  suit  was  not  maintainable.  Pitamber 
Ratajj SI  v.  Jagjivan  Hansraj 

I.  L.  R.  13  Bom.  131 


22. 


Suit  by  father  in  his  ovm 


right  for  defamation  of  daughter — Suit 
not  maintainable.  A  suit  for  defamation  of  his 
daughter  cannot  be  maintained  by  a  Hindu  father 
suing  in  his  own  right  and  not  as  general  attorney 
or  on  behalf  of  the  daughter.  A  suit  for  defama- 
tion can  only  be  brought  by  the  person  actually 
defamed,  if  the  person  is  sui  juris,  and  if  not  stii 
juris,  then  under  the  provisions  of  the  Civil  Proce- 
dure Code,  by  his  guardian  or  next  friend.  Daivan 
Singh  v.  Mahip  Singh,  I.  L.  B.  10  All.  425,  and 
Sarvathi  v.  Mannar,  I.  L.  B.  8  Mad.  175,  distin- 
guished. Subbaiyar  v.  Kristnaiyar,  I.  L.  B.  1  Mad. 
383,  and  Luckumsey  Bowji  v.  Hurbun  Nursey,  I.  L. 
B.  5  Bom.  580,  referred  to.  Daya  v.  Param 
SuKH  .         .         .         I.  li.  R.  11  All.  104 


23.      Maintainability    of  suit 

brought  by  widow — Liability  of  undivided 
brother  of  deceased  Hindu  to  defray  expenses  of  his 
niece's    marriage — Improper    refusal — Performance 
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BIGHT  OF  SUIT— conW. 
36.  INTEREST  TO  SUPPORT  RIGHT— confd' 
by  imdotD—Ccmtract  Act  {IX  of  1872),  s.  69— 
Person  who  is  interested  in  ike  payment  of 
money."  The  defendant  having  improperly  refused 
to  perform  the  marriage  ceremony  of  his  niece,  the 
daughter  of  his  undivided  brother  (deceased),  the 
•widow  of  the  latter  herself  performed  the  ceremony, 
borrowing  money  for  the  purpose,  and  sued  her  late 
husband's  said  brother  (the  defendant)  to  recover 
the  amount  expended  on  the  marriage.  On  its 
being  contended  that  defendant  was  under  no  obli- 
gation to  provide  for  the  expenses  of  his  brother's 
daughter's  marriage: — Held,  that  defendant  was 
liable,  the  marriage  having  been  properly  performed. 
Held,  further,  that  the  suit  was  maintainable,  though 
it  had  been  brought  by  the  mother  of  the  bride,  and 
not  by  the  bride  herself.  Semble  :  That  the  mother 
was,  within  the  meaning  of  s.  69  of  the  Indian 
Contract  Act,  interested  in  making  the  payment 
•which  had  given  lise  to  the  action.  It  was  not 
iiecessary  for  her  to  prove  that  she  had  been  com- 
pelled to  make  it  or  that  she  had  made  it  at  the 
defendant's  request.  VAiKtrN-TASi  Ammaxgar  v. 
Kaleapiban  Ayyangab    .  I.  L.  R.  23  Mad.  512 

24. Siiit  to  remove  a  trustee — 

Civil  Procedure  Code,  s.  539,  interest  necessary  to 
wjyport  a  suit  under.  The  plaintiffs,  having  an 
interest  as  the  managers  of  a  temple  in  seeing  to  the 
due  performance  of  the  reUgious  part  of  the  admin- 
istration of  a  certain  charity  endowed  for  the  susten- 
ance of  Brahmans  and  connected  with  the  temple, 
and  being  further  interested  in  its  administration  as 
Brahmans  entitled  under  certain  circumstances  to 
■share  in  the  benefits  of  the  charity,  sued  under  s. 
539  of  the  Code  of  Civil  Procedure  to  remove  defend- 
ant from  the  trusteeship  of  the  charity  on  the 
ground  of  fraudulent  mismanagement.  Held,  that 
the  plaintiff's  interests  did  not  support  the  suit. 
Quaere  :  Whether  a  suit  for  the  removal  of  a  trustee 
will  he  under  the  above  section.  Nakasimha  v. 
Ayyan  Chetti        .  I.  L.  B.  12  Mad.  157 

25,  . Suit    for     cancellation    of 

■sale-deed — Assignment  of  interest.  In  a  suit  for 
cancellation  of  a  sale-deed  by  the  person  whose  name 
appeared  on  it  as  executant,  it  appeared  that  the 
plaintiff's  interest  in  the  property  to  which  the 
instrument  related  had  been  assigned  by  her  to 
another  by  a  conveyance  which  contained  certain 
■covenants  by  her  with  regard  to  the  land.  Held, 
that  the  plaintiff  was  not  entitled  to  maintain  the 
suit.     Iyyappa  v.  Ramaxakshmamsia 

I.  L.  R.  13  Mad.  549 

26.  Suit   to  cancel  a  void  or 

"voidable  va.BtT^xaxen.t— Reasonable  apprehension 
■of  serious  injury — Specific  Relief  Act  (I  of  1S77), 
8.  39.  Any  person  against  whom  a  written  instru- 
ment is  void  or  voidable,  who  has  reasonable  appre- 
hension that  such  instrument,  if  left  outstanding, 

may  cause  him  serious  injury,  may  sue  to  have  it 
<5ancelled.  The  test  is  "  reasonable  apprehension 
of  serious  injury."  Whether  that  eaasts  or  not 
depends  upon  the  circumstances  of  each  case.  It 
: cannot  be  laid  down,  as  a  rule  of  law,  that   in  no 


BIGHT  OF  aVTr—concld. 
36.  INTEREST   TO   SUPPORT  RIGHT— concW, 
case  can  a   man,    who  has  parted  with  the  pro- 
perty in  respect  of  which  a  void  or  voidable  instru- 
ment exists,  sue   to   have   such  instrument    can- 
celled.    Iyyappa  v.   Ramalakshmamma,  I.  L.  R.  13 
Mad.  549,  referred  to.    Kotrabassappaya  v.  Chen- 
viKAPPAYA    •         .         .     I.  Ij.  B.  23  Bom.  375 
27.  Executor    and     residuary- 
legatee,  power  of — Probate    and   administration 
Ad    (V  of  1881),  s.  90,  sub-s.  4,  as  amended  by 
Act    VI   of  1889 — "  Person  interested  in  the    pro- 
perty," meaning  of.     D,  residxiary  legatee  imder  a 
will,  having  obtained  an  order  for  grant  of  probate 
in  his  favour,  sold  certain  properties  covered  by  the 
will  to  J.     In  execution  of  a  decree  passed  against 
D  in  his  personal    capacity,  the  properties  were 
attached  and  J  preferred  a  claim  on  the  ground  of 
his  purchase.     The  claim  was  allowed  and  the  pro- 
perties were  released  from  attachment.     In  a  suit 
brought  by  the  decree-holder  for  a  declaration  that 
the  properties  were  liable  to  be  sold  in  execution  of 
his  decree,  it  was  held  that  the  words  "  person 
interested  in  the  property  "  in  sub-s.  (4)  of  s.  90  of 
the  Probate  and  Administration  Act  (V  of  1881),  as 
amended  by  s.  14  of  Act   VI  of  1889,  must  mean  a 
person  interested  independently  of  the  executor 
whose  alienation   is   sought  to   be   avoided.     The 
plaintiff  deriving  his  interest  as  creditor  of  D  in 
his  personal  capacity,  and  not  as  creditor  of  the 
estate  of  the  testator,  was  not  entitled  to  avoid  the 
alienation  under  that  section  even  had   it   been 
invalid.     Jagobaxdhc  Dey  Poddab  f.  Dwaeika 
Nath  Addya        .         .      I.  L.  E.  23  Calc.  446 


28. 


Malabar      law — Denial     of 


uralan's  title  by  his  co-uralan — Suit  by  one  of  two 
uralan-s  without  consulting  co-uralan — Maintainabi- 
lity of  suit,  co-uralan  being  impleaded  as  defendant. 
One  of  two  co-uralans  had  for  a  considerable  time 
denied  the  title  of  the  other  uralan.  The  latter 
brout^ht  a  suit  to  redeem  a  Icanom,  without  first 
consulting  his  co-uralan  or  asking  him  to  join  in 
it.  He  impleaded  the  co-uralan  as  a  defendant, 
given  as  his  reason  that,  inasmuch  as  his  co-uralan 
had  denied  his  title,  it  was  unnecessary  to  consult 
him  as  to  the  institution  of  the  suit.  Held,  that 
the  suit  was  not  maintainable.  It  is  only  when  one 
perversely  declines  to  co-operate  with  the  other, 
after  being  invited  to  do  so,  and  when  it  is  for  the 
benefit  of  the  institution  that  proceedings  should 
be  taken,  that  one  uralan  can  sue,  impleading  the 
other  as  defendant.  Savitri  Axtarjasam  v. 
Raman  Nambtjdei  (1900)  L  L.  E.  24  Mad.  296 

37.  INTESTACY. 
—  Suit  by  one  executor  de  son  tort 


against  another — Letters  of  administration — 
Succession  Act  (X  of  1865),  ss.  190  and  266 — Ad- 
ministration suit.  D,  a  Parsi,  died  intestate  in  1877, 
leaving  him  surviving  a  widow,  three  daughters, 
and  two  sons,  A  and  F.  On  X>'s  death,  his  sons, 
\*-ithout  taking  out  administration,  assumed  the 
management  of  the  estate,  and  each  received  Bums 
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37.  INTESTACY— concZd. 

of  money  on  account  of  it.  The  widow  and 
daughters  of  the  deceased  obtained  letters  of  ad- 
ministration, but  limited  to  the  extent  of  their  in- 
terests in  the  estate.  In  1888  A  brought  a  suit 
against  his  brother  F  and  the  other  members  of  the 
family  to  recover  out  of  the  estate  a  certain  sum  of 
money  advanced  by  him  to  D.  Held,  that,  the 
estate  being  unrepresented,  the  suit  could  not  be 
maintained  (s.  190  of  Act  X  of  1865).  The  letters 
of  administration  issued  to  the  widow  and  daughters 
of  the  deceased,  being  limited  only  to  the  extent  of 
their  shares  in  the  estate,  were  not  letters  of  ad- 
ministration such  as  are  meant  by  s.  190  of  the  In- 
dian Succession  Act  (X  of  1865).  Held,  also,  that  the 
only  course  open  to  the  plaintiS  was  to  take  pro- 
ceedings for  the  appointment  of  an  administrator  of 
the  estate  who  would  either  administer  it  by  the 
payment  of  the  debts  and  the  distribution  of  the 
surplus  (if  any)  amongst  the  heirs,  after  taking  an 
account  of  all  property  already  received  out  of  it 
by  the  creditors  or  heirs,  or  who  could  be  compelled 
to  do  so  by  an  administration  suit.  Feamji  Dorab- 
Ji  Ghaswala  v.  Adabji  Dorabji  Ghaswala 

I.  L.  R.  18  Bom.  337 


1. 


38.  JOINT  RIGHT. 
Suit  by  one  of  several  heirs 


against  creditor  for  share  of  debt — Contract 
— Joint  obligation — Act  XXVII  of  1860 — Con- 
tract Act,  ss.  42,  45.  Held,  by  the  Full  Bench 
(Mahmood,  J.,  dissenting),  that  when,  upon  the 
death  of  the  obligee  of  a  money-bond,  the  right  to 
realize  the  money  has  devolved  in  specific  shares 
upon  his  heirs,  each  of  such  heirs  cannot  maintain  a 
separate  suit  for  recovery  of  his  share  of  the  money 
due  on  the  bond.     Kandhiya  Lal  v.  Chandab 

I.  li.  R.  7  All.  313 
—  Suit  by  one  mem- 


ber of  an  undivided  family  on  contract  in  his  nam^ 
for  the  benefit  of  family  not  maintainable  though  the 
others  acquiesce — Limitation  Act,  1877,  Sch.  II,  Art. 
75 — Waiver — Resolution  of  meeting,  not  convened 
according  to  rules,  but  notified  to  all  members — Ac- 
count stated,  when  enforceable  as  a  fresh  contract — 
Second  appeal,  whom  appellant  ought  to  make  parties 
to.  Where  the  rules  of  a  grama jenam  provide  that 
resolutions  passed  at  a  general  meeting  shall  be 
binding  on  all  the  members,  a  resolution  at  a  general 
meeting  held  after  notice  to  all  the  members,  will  be 
so  binding,  although  the  meeting  was  not  convened 
in  the  manner  laid  down  by  the  rules.  The  general 
authority  to  bind  all  members  by  a  resolution  will 
include  an  authority  to  make  an  acknowledgment 
or  to  enter  into  a  fresh  contract  on  behalf  of  all  the 
members.  A  resolution,  accepting  accounts  and 
agreeing  to  pay  in  instalments,  is  a  fresh  contract, 
on  which  a  suit  may  be  brought.  Where  the  benefit 
of  a  contract  belongs  to  an  vmdivided  family  and  a 
fresh  contract  by  which  the  original  contract  is  dis- 
charged is  entered  into  in  the  name  of  one  only  of 
the  members  of  such  family,  all  the  members  of  the 


EIGHT  OP  SUIT— conW. 

38.  JOINT  RIGHT— cowcW. 
family  are  necessary  parties  to  a  suit  on  the  fresh 
contract.  A  suit  brought  by  the  member  in  whose 
name  the  contract  was  made  must  be  dismissed, 
when  the  other  members  are  joined  as  parties  after 
the  period  of  limitation  had  expired  ;  and  the  ac- 
quiescence of  the  other  members  will  not  cure  such 
defect.  Mere  abstinence  from  suing  will  not  consti- 
tute such  a  waiver  as  will  postpone  the  starting 
point  of  limitation  in  cases  falling  within  Art.  75  of 
Sch.  II  of  the  Limitation  Act.  Ramanujachariar  v. 
Srinivasachariar,  9  Mad.  L.  J.  103,  not  followed. 
Adaikkalam  Chetty  v.  Marimuthu,  I.  L.  R.  22  Mad. 
326,  not  followed.  An  appellant  on  second  appeal 
ought  to  add  as  parties  all  those  whom  he  had 
made  parties  in  his  appeal  to  the  lower  Appellate 
Court.  Seshan  Patter  v.  Veera  Raghavan 
Patter  (1909)      .         .      I.  L.  R.  32  Mad.  284 

39.  JUDICIAL  OFFICERS,  SUITS  AGAINST. 

1. Suit  against  Government  for 

acts  of  Magistrate.  A  suit  did  not  lie  against 
Government  for  the  proceedings  of  a  Magistrate 
under  Ch.  XX  of  the  Criminal  Procedure  Code, 
1861.     Bagaishbee  Dyal  v.  Government 

2  Agra  81 

Suit  to  have  land  declared 


private  property— Cnmmai!  Procedure  Code, 
1861,  ss.  308,  311 — Order  of  Magistrate  declaring 
land  to  be  public.  The  concluding  clause  of  s.  311 
of  the  Code  of  Criminal  Procedure,  though  it  pre- 
vents the  Civil  Courts  from  entertaining  a  suit  to 
restrain  a  Magistrate  from  carrying  out  an  order 
made  under  s.  308,  or  a  suit  for  damages  against  the 
Magistrate  or  any  other  person  in  carrying  out  such 
order  in  the  manner  provided  by  law,  does  not  bar  a 
person  against  whom  such  an  order  has  been  carried 
into  effect  from  instituting  a  suit  to  prove  that  land 
declared  by  the  Magistrate  to  be  public  is  his  private 
property.     Lalji  Ukheda  v.  Jowba  Dowba 

8  Bom.  A.  C.  94 

3. Suit     against     Judge    for 

maliciously  issuing  illegal  order — Want  of 
jurisdiction — Knowledge  of  want  of  jurisdiction.  A 
plaint  against  a  Judge  averring  that  the  Judge, 
knowingly  and  maliciously,  issued  an  illegal  order 
to  the  plaintiff's  injury,  does  not  disclose  a  sufficient 
cause  of  action  against  the  Judge.  It  must  not 
only  aver  that  the  Judge  had  no  jurisdiction,  but 
also  that  he  had  no  reasonable  and  probable  cause 
for  supposing  that  he  had  jurisdiction.  Pbahlai> 
Mahartjdra  v.  Watt  .         .     10  Bom.  346 


4. 


Suit  against  Collector  for 


illegal  proceedings — Entry  of  name  in  Collec- 
tor's books — Improper  action  of  Collector.  The 
mere  entry  of  the  name  of  one  parcener  in  immove- 
able property  in  the  Collector's  books  as  the  occu- 
pant or  owner  is  not  sufficient  ground  for  an  action 
by  a  co-parcener  against  the  Collector,  inasmuch 
as  the  Collector's  books  are  kept  for  purposes  of 
revenue  and  not  for  purposes  of  title.     But  if    th& 
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;9.  JUDICIAL  OFFICERS,  SUITS   AGAINST— 

concld. 
ollector    improperly    enjoin     the    plaintiff    from 
iking,  or  other  parties  from  paying,  to  the   plaint- 
I  his  share  of   the    rents    or   profits,    an   action 
lay  be  maintained   against   the  Collector.     Col- 

ECTOR   OP      POONA    V.     BhAVAITRAV     BaLKKISH>-A 

10  Bom.  192 

5. Entry    of    name 

Collector's    books— Bom.    Beg.    XVI    of    1S27, 

19.     Although  the  entry  by  a  Collector  of  a  parti- 

iilar  person's  name  as  "  occupant   "  affords,  how- 

rer  mistaken,  no  ground  for  an  action  against  the 

ollector,   yet    where   there   is   an   apparent  and 

?asonable   ground  for  apprehending   legal   injury 

rom  the  Collector's  proceedings, — as  when  the  Col- 

-  r  affirms  one  person  s    title  to  the  exclusion  of 

iier  by  entering  his  name  in  the  register  of 

tans"    (compiled   under   Regulation   XVI   of 

.  s.  19),  or  where  damage  to  a  person's  right  is 

.   to  arise  from  the  Collector's  act, — it  is  not 

'per  to  join  Irhe  Collector  as  a  party  to  a  suit. 

,AFA  Malapa  v.  Bhimaxgowda  Makiapa 

10  Bom.  194 


40.  KING  OF  OUDH,  SUIT  AGAINST. 

Suit  against  King    of  Oudh  be- 


bre  Act  XIII  of  1868— Consent  of  Governor 
kmral.  A  suit  against  the  King  of  Oudh,  eom- 
uenced  without  the  consent  of  the  Governor  General 
n  Council,  was  held  to  be  null  and  void  even  though 
t  had  been  instituted  and  judgment  had  been  given, 
jefore  the  passing  of  Act  XII  of  1868.  Begu^i 
BiBEEr.  King  OF  Oudh      .         .      IIW.K.  116 

tl.  LANDLORD  AND  TENANT,   SUITS    CON- 
CERNING. 

1. Sviit    for  use  and    oceupa- 

:ion — Suit  by  Beceiver — Suit  to  recover  money  pay- 
ill  i  under  agreement.  A  suit  was  brought  by  the 
plaintiff  and  Receiver  of  the  Tanjore  Estate  to 
recover  from  the  first  defendant,,  a  farmer,  a  sum  of 
money  alleged  to  be  rent  due  to  the  Tanjore  Estate 
under  a  written  agreement  executed  in  August  1866 
by  the  first  defendant  to  the  second  defendant,  who 
then  claimed  to  be  owner  of  the  estate.  The  Judge 
of  the  Court  of  Small  Causes  considered  that  the 
subject-matter  of  the  plaint  did  not  constitute  a 
cause  of  action  to  the  plaintiff,  and  dismissed  the 
plaint,  subject  to  the  opinion  of  the  High  Court. 
Meld,  that  the  suit  was  maintainable  by  the  Receiver 
ito  recover  the  fair  rent  payable  for  the  use  and  occu- 
ipation  of  the  land  under  the  muchalka,  which  was 
good  evidence  of  what  was  the  fair  amotmt  of  rent. 
The  second  defendant,  having  been  held  to  possess 
no  title  to  the  property,  could  not  afterwards  main- 
tain an  action  for  the  non-payment  of  the  rent  of  a 
portion  of  such  property,  due  according  to  the  terms 
of  the  mulchalka.  Held,  also,  that  the  right  of  suit 
did  not  extend  to  recover  anything  as  interest  on 
the  rent  due.     Mobkisv.  Muthtsami  Pillai 

6  Mad.  363 

VOL.  IV. 
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41.  LANDLORD  AND  TENANT,   SUITS  CON- 
CERNING—cowfei. 

See  MoBRis  v.  Sambamttrthi  Rayak 

6  Mad.  122 

2.  Suit   to  recover    arrears  of 


j   rent  paid  to  Government  ujider  certificate 

j    — Money  payable  to  zamindar.     At  the  time  when  a 

I    zamindari  came  under  the  khas  management  of  a 

I    settlement  oflficer,  arrears  of  rent  were  due  by  the 

\    plaintiff  to  the  zamindar.     The  settlement  officer 

j    issued  a  certificate  against  the  plaintiff,  under  s.  19 

j    of  Bengal  Act  VII  of  1868,  requiring  him  to  pay 

:    these  arrears.     The  plaintiff  at  first  objected,    but 

\    subsequently  withdrew  his  objection  and  paid  a 

:    portion  of  the  money  into  Court,  and  presented  a 

petition  stating  that  the  amount  paid  in  was  partly 

,    due  to  the  Government,  and  asking  that  his  property 

might  be  released  from  attachment.     On  payment 

•  of  the  balance  claimed  under  the  certificate    and 

costs,  the  certificate  was  discharged.     Held,  that  a 

suit  to  recover  the   amount    paid    to    Government, 

brought  on  the  ground  that  that  amount  was  really 

payable  to  the  zamindar,    would    not    lie.  Queere  : 

Whether    such   a    suit  would    he    if   the    plaintiff 

were    compelled    to   pay   again    to    the   zamindar. 

Bepis   Behari  Sixgh  r.  Govekxmest 

I.  L.  B.  5  Calc.  325 


3. 


Suit    as  to  validity  of  rent- 


free  grant — Suit  for  arrears  of  rent — Suit  for 
assessment.  A  suit  for  "  arrears  of  rent  "  is  not 
maintainable  in  order  to  raise  the  question  as  to  the 
vahdjty  of  an  alleged  rent-free  grant.  The  question 
should  be  raised  by  a  suit  to  assess  the  holding. 
Hueee  CnrxD  v.  Bkij  Komak  Sixgh 

1  Agra  Kev.  35 

Suit  for  excess   pasrment- 


Omission  to  make  deductions  from  rent.  Where  a 
person  has  a  right  to  make  deductions  of  rent  pay- 
able to  the  surburakar  under  his  kubuhat  on  account 
of  rent  due  from  raiyats  or  others  and  pays  his  full 
rent  without  making  any  deduction,  his  not  doing 
so  gives  him  no  right  of  action  against  the  zamindar 
or  his  representatives.  CnrxDER  Seertti  Roy  v. 
Gholam  Shcrbeef  alias  Loopa^t  Mee.vh 

1   Ind.  Jur.  N.  S.  146 

Suit  for  excess  payment  of 


rent — Beceipt  by  one  landlord  of  rents  that  ought 
to  have  been  paid  to  another.  Where  a  landlord 
receives  rents  which  exceed  the  rents  properly  pay- 
able to  himself,  the  party  to  whom  the  excess  is  pay- 
able is  entitled  to  recover  it  directly  from  him  by  a 
civil  suit,  and  need  not  sue  the  tenants  who  made  the 
pa^-ment.  GooRoo  CntrKS*  Nag  r.  Gosrs-D  Cmrx- 
DER  GooHo         .         .         .  24  W.  R.  352 


6. 


Suit  for  rents  collected  by 


unauthorised  person  -without  title  — Caw^e  of 
action.  Where  A  without  title  has  collected  rents 
due  to  B,  B  may  sue  A  for  the  recovery  from  him 
of  the  rents  so  received.     Ram  Churn  Baxebjeb  v. 

MUDDUN  MOHTJN  TeWABEE 

Marsh.  269  :  2  H.&J19S 

16  c 
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41.  LANDLORD  AND  TENANT,  SUITS    CON- 
CERNING—concW. 

7.  Suit  complaining  that  de- 
fendants have  dissuaded  tenants  from  pay- 
ing rent — Cause  of  action.  It  is  not  an  actionable 
wrong  to  dissuade  a  tenant  from  paying  his  rents  to 
bis  landlord,  who  can  recover  them  by  law.  Dal- 
GLEisH  V.  Jeebuk  Mahto  alias  Jhaw  Mahto 

25  W.  B.  230 

8.  — Suit  to  enforce  acceptance 

of  pottah — Jurisdiction  of  Civil  Courts.  A  re- 
gular suit  in  the  Civil  Courts  to  enforce  the  accept- 
ance of  a  pottah  is  maintainable.  Karim  v.  Muham- 
mad Kadar         .  .  I.  Ij.  B.  2  Mad.  89 


9. 


-  Suit  by  lessor  against  per- 


son injuring  land  leased — Suit  for  damages. 
A  lessor  may  sue  a  third  party  for  damages  for  in- 
jury sustained  by  reason  of  excavations  made  by 
such  party  on  lands  leased  out  by  the  plaintiff  to  a 
lessee.     Dheermoney  Dossee  v.  Croft 

3.  W.  B.  S.  C.  O.  Bef.  20 
10.  Bemedy     of     tenant     ag- 


grieved by  notice  of  attachment— If adrcw 
Bent  Recovery  Act,  VIII  of  1865,  ss.  39,  40,  78— 
Civil  Procedure  Code,  s.  11.  A  tenant,  having  re- 
ceived a  notice  of  attachment  under  s.  39  of  the 
Rent  Recovery  Act  sued  in  a  District  Munsif 's  Court 
to  have  the  notice  cancelled,  no  specific  damage 
being  alleged.  Held,  that  the  suit  did  not  lie. 
Mahomed  v.  Lakshmipati 

I.  L.  B.  10  Mad.  368 

11.  Suit  to  determine  -which  of 

two  claimants  of  rent  is  landlord — Civil  Pro- 
cedure Code  {Act  XIV  of  1882),  s.  28.  A  tenant 
has  no  right  to  bring  a  suit  to  have  it  determined 
which  of  two  defendants,  both  of  whom  claimed  rent 
from  him,  is  his  landlord.  Koylash  Chandra 
DuTT  V.  GoLUK  Chander  Poddar    2  C.  W.  K".  61 


12.  Suit  for  rent— Relationship  of 

landlord  and  tenant  must  he  shown  to  arise  out  of 
contract  or  privity  of  estate.  Before  a  plaintiff  can 
succeed  in  a  suit  to  recover  rent,  he  must  establish 
relationship  of  landlord  and  tenant  existing  between 
himself  and  the  defendant  and  resting  either  on 
contract  or  privity  of  estate.  Manjappa  v.  Ven- 
K.4TESH  (1906)     .         .      I.  Ii.  B.  31  Bom.  159 

42.  LOSS  OP  SERVICE. 

Suit  by  Hindu  father  for  com- 
pensation for  the  loss  of  his  daughter's 
services  in  consequence  of  her  abduction-^ 
Compensation  for  costs  of  prosecution.  A  Hindu 
sued  for  compensation  for  the  loss  of  his  daughter's 
services  in  consequence  of  her  abduction  by  the 
defendant,  and  for  costs  incurred  by  him  in  prosecut- 
ing the  defendant  criminally  for  such  abduction, 
for  which  he  was  convicted.  The  daughter  was  a 
married  woman,  who  had  been  deserted  by  her  hus- 
band, and  at  the  time  of  her  abduction  was  living 
with  the  plaintiff,  her  father.  Held,  by  Stuart,  C.J., 
that  the  suit  by  the  father  for  compensation  for  the 
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loss  of  his  daughter's  services  in  consequence  of  her 
abduction  was  under  the  circumstances  maintain- 
able, and  that  the  plaintiff  was  entitled  to  recover  the 
costs  of  the  criminal  prosecution.  Held,  by  Old- 
field,  J. ,  that  a  suit  by  a  Hindu  father  for  the  loss 
of  his  daughter's  services  in  consequence  of  her 
abduction  is  not  maintainable.  Ram  LAii  v.  Tula 
Ram  ....     I.  L.  B.  4A1197 

43.  MAINTENANCE. 

Suit    by     Mahomedan    woman 

against  Hindu  for  maintenance  of  her 
illegitimate  child.  Where  a  suit  was  brought 
against  a  Hindu  by  a  woman  who  was  a  Mahomedan 
and  the  wife  of  a  Mahomedan,  for  maintenance  of 
her  illegitimate  child,  of  which  she  alleged  the  de- 
fendant to  be  the  father,  it  was  held  that  such  a 
suit  would  not  lie.  Addoyto  Chunder  Dass  v. 
WoojAK  Beebee        .         .  4  C.  L.  B.  154 

44.  MESNE  PROFITS. 

L  Suit  for  mesne  profits.     The 

party  in  possession  is  the  only  person  legally  com- 
petent to  sue  for  mesne  profits.  Khetter  Monee 
Dossee  v.    Gopeemohun  Roy 

1  Ind.  Jur.  O.  S.  83 
1  Hay  178 


2. 


Bight  to  receive  m.esne  pro- 


fits, transferability  of — Suit  by  assignee — 
Transfer  of  Property  Act,  s.  1.  The  right  to 
recover  mesne  profits,  which  are  in  the  nature  of 
damages,  is  not  transferable.  Durga  Chunder 
Roy  v.  Koilas  Chunder  Roy  .      2  C.  W.  N.  43 


3. 


Suit  for  mesne  profits     in 


respect  of  right  to    turn  of  'worship.     A 

suit  for  wasilat  in  respect  of  profits  derived  from  a 
turn  of  worship  which  are  in  their  nature  uncertain 
and  voluntary  is  not  maintainable.  Ramesur  Moo- 
herjee  v.  Ishan  Chunder  Mookerjee,  10  W.  R.  457, 
followed.  Kashi  Chunder  Chuckerbutty  v. 
Koilash  Chunder  Bandopadhya 

I.  Ii.  B.  26  Gale.  358 
3  C.  W.  N".  279 


1. 


45.  MISREPRESENTATION. 

Suit  for    loss  by  misrepre- 


sentation— Bond  fide  communication.  Where 
defendants  were  asked  to  obtain  information  from  a 
railway  company  as  to  the  probable  cost  of  carriage 
of  coal,  which  they  were  about  to  sell  to  plaintiff, 
and  they  did  so,  communicating  in  good  faith  to 
plaintiff  the  result,  no  right  of  suit  could  arise 
against  defendants,  although  plaintiff  was  ultima- 
tely compelled  to  pay  to  the  railway  company  a 
much  larger  sum  than  defendant  had  represented. 
Bengal  Coal  Company  v.  Elgin  Cotton  Company 

2  N.  W.  13 

Suii  against     an 


ai  testing  witness  to  a  security-iond    for    appearance 
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of  an  insolvent  judgment-debtor.  The  plaintiff  held 
a  money-decree  against  M,  who  was  arrested  in  ex- 
cution  of  it.  On  being  brought  to  the  Court,  how- 
ever, M  applied  for  his  discharge  as  an  insolvent 
under  s.  273  of  the  ttvil  Procedure  Code  (Act  VIII 
of  1859).  He  was  released  on  the  security  of  G,  who 
executed  a  bond  for  the  appearance  of  M  at  the 
inquiry  into  his  insolvency.  The  defendant  attest- 
ed the  bond,  and  wrote  in  the  attestation  that  G  was 
a  solvent  person.  In  consequence  of  the  non-appear- 
ance of  M,  the  plaintiff  sought  to  execute  his  decree 
against  the  surety,  G-,  who  on  his  arrest  also  applied 
for  his  discharge  on  ground  of  his  insolvency,  and 
was  discharged  after  inquiry.  The  plaintiff  there- 
upon sued  the  defendant  for  the  amount  of  his 
decree  and  cost  of  execution,  on  the  ground  of  his 
representation  in  the  attestation  that  G  was  insol- 
vent. The  Subordinate  Judge  rejected,  but  the 
District  Judge  on  appeal  allowed,  the  plaintiff's 
claim.  Held,  by  the  High  Court,  on  second  appeal, 
that  the  plaintiff  had  no  cause  of  action  against  the 
defendant,  whether  the  suit  was  considered  as 
brought  upon  a  covenant  or  misrepresentation,  as 
the  defendant  was  neither  a  co-obligor  in  the 
security-bond  of  G  nor  did  he  make  any  promise 
in  the  attestation  of  it  to  compensate  the  plaintiff 
for  the  non-appearance  of  M  nor  any  representation 
to  the  plaintiff.  Quesre :  Whether  the  nazir  was 
liable  to  the  plaintiff  for  negligence  in  not  taking  a 
proper  surety  ?  Nago  Mahadev  v.  Nakayaij 
Ramcha>.'dba        .         .       I,  Ij.  B,  4  Bom.  465 

3. Loan  d>tained 

by  guardian  as  such — Liability  for  such  loan — 
Warranty  by  guardian  of  authority  to  borrow — Misre- 
presentation on  point  of  law — Contract  Act  {IX 
of  1872),  s.  235 — Guardian's  liability— Breach  of 
warranty — Principal  and  agent.  Plaintiff,  having 
lent  a  sum  of  money  to  one  R  as  guardian  of  her 
minor  son,  brought  a  suit  against  the  minor,  re- 
presented by  his  guardian,  to  recover  it.  In  that 
suit  a  consent  decree  was  passed,  which  directed  the 
amount  due  to  him  to  be  recovered  out  of  the 
minor's  estate.  On  the  minor's  coming  of  age,  he 
got  the  consent  decree  set  aside,  andthe  plaintiff 
had  to  refund  the  sum  which  he  had  recovered 
under  it.  Thereuiwn  the  plaintiff  sued  R  to  recover 
the  amount  as  damages  for  breach  of  warranty, 
alleging  that  she  had  represented  to  him  that  she 
had  authority  to  incur  the  debt  on  behalf  of  the 
minor  and  to  bind  his  estate,  whereas  she  had  really 
no  such  authority.  Held,  that  the  plaintiff  could 
:  not  recover,  there  having  been  no  such  misrepresen- 
I  tation  as  would  support  an  action  for  a  breach  of 
\  warranty.  Assuming  that  there  was  a  representa- 
tion, the  only  possible  representation,  if  the  case  be 
I  treated  as  commg  within  s.  235  of  the  Contract  Act, 
\  was  that  the  defendant  represented  that  she  was 
'  the  agent  of  her  son.  But  as  the  plaintiff  knew 
that  the  son  was  an  infant,  he  must  have  been  aware 
that  any  representation  that  defendant  was  her 
infant  son's  duly  authorized  agent  was  incorrect, 
for  an  infant  cannot  appoint  an  agent,  and  conse- 
quently no  warranty,  such  as  would  support  a  suit, 
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could  arise  out  of  such  a  representation.  Even 
if  it  were  conceded  that  there  was  a  representation 
by  R  as  to  her  power  to  bind  the  minor's 
estate,  it  was  one  on  a  point  of  law,  and,  as  such, 
it  was  incapable  of  supporting  the  suit.  Beatiie  v. 
Ebury,  7  L.  R.  Ch.  777,  followed.  Maxibhai 
Pbemabhai  v.  Bai  Rupaliba 

I.  L.  B.  24  Bom.  166 


46.  MONEY  ADVANCED  TO  GUARDIAN  FOR 
MNOR. 

■ Advance  by  plaintiff  for  costs  of 

minor  defendants — Contract  Act  (IX  of  1872), 
ss.  68,  70— Civil  Procedure  Code  (Act  XIV  of  1882), 
s.  220 — Practice — Costs  of  guardian  ad  litem — Right 
to  recover  amount  advanced.  Plaintiff  having  in  a 
prior  suit  sued  the  defendants,  who  were  minors,  and 
their  father  for  specific  performance,  was  ordered 
by  the  Court  to  advance  money  to  the  guardian  ad 
litem  of  the  minor  (who  was  appointed  by  the  Court) 
to  enable  him  to  conduct  their  defence.  Plaintiff 
succeeded,  but  the  Court  refused  to  provide  in  its 
decree,  for  the  repayment  to  plaintiff  of  the  amount 
so  advanced.  On  the  plaintiff  bringing  this  suit 
to  recover  that  amount : — Held,  per  Subkajiaxia 
Ayyae,  J.,  (i)  that  the  Court  in  which  the  prior 
suit  had  been  brought  had  power  neither  to  direct 
the  plaintiff  to  make  the  advances  to  the  guardian, 
as  had  been  done,  nor  to  award  the  amount  so  paid 
as  costs  in  the  cause.  The  present  suit  therefore  was 
not  unsustainable  for  the  reason  that  the  subject- 
matter  of  it  was  one  for  the  Court  to  have  dealt  with 
in  the  previous  suit ;  (ii)  that  the  circumstances  of 
the  case  were  not  such  as  to  render  the  amount 
recoverable  under  s.  70  of  the  Contract  Act,  inas- 
much as  the  defendants  could  not  be  said  to  have 
enjoyed  the  benefit  of  the  expenditure  ;  (iii)  that 
payments  or  charges  connected  with  legal  expenses 
in  which  infants  are  concerrned  may,  in  certain 
circumstances,  come  under  the  head  of  necessaries 
within  the  meaning  of  s.  68  of  the  Contract  Act. 
Disbursements  properly  made  in  defence  of  the 
suit  by  the  guardian  ad  litem  out  of  the  plaintiff's 
advances  might  be  allowable,  if  it  be  alleged  and 
proved  that  there  were  reasonable  grounds  for  the 
defence  put  forward,  though  it  proved  unsuccessful 
But  that  this  ground  could  not  now  be  relied  upon 
on  second  appeal,  inasmuch  as  it  had  not  been  put 
forward  in  the  Court  below,  when  an  issue  relating 
to  it  could  have  been  framed.  Per  Da  vies,  J., 
that  a  matter  of  this  nature  can  and  should  be 
settled  in  the  suit  in  which  it  arises,  and  that, 
where  a  plaintiff  is  successful,  a  supplementary 
issue  should  be  framed  and  tried  as  to  the  amount 
due  to  him  on  account  of  advances  made  by  him 
to  the  guardian  ad  litem  for  conducting  the  defence 
and  a  decree  passed  in  his  favour  for  the  total 
amount  of  costs  found  to  have  been  properly  in- 
curred in  the  case  by  the  guardian  out  of  such  ad- 
vances. Vexkata  Vuaya  Gopaxakajtt  v.  Tim- 
MAYYA  PANTin.u  .     I.  Ii.  B.  22  Mad.  314 
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47.  MONEY  HAD  AND  RECEIVED. 

Suit  for  pay  received  and  not 

given— Iladras  Police  Act  {XXIV  of  1859),  s.  53. 
The  plaintiff,  a  head  constable  of  police,  sued  the 
defendant,  an  inspector  of  police,  for  money  had 
and  received  to  the  plaintiff's  use.  The  defendant 
had  received  the  pay  of  the  plaintiff,  but  failed  to 
give  it  to  the  plaintiff.  Held,  that  the  right  of  suit 
was  not  taken  away  by  s.  53  of  Act  XXIV  of  1859 
(Madras  Police  Act)  and  that  the  plaintiff  was 
entitled  to  recover  the  amount  sued  for.  Gundam 
Venkatasami  v.  Chinnam  Pukushottama 

5  Mad.  466 


48.  MONEY  LENT. 

Insuflaciently  stamped  docu- 
ment— Suit  on  hatchitta  for  money  lent — Evidence 
Act,  s.  91 — Whether  a  suit  maintainable  if  brought 
upon  an  insufficiently  stamped  document,  where  the 
defendant  admitted  the  loan.  In  a  suit  brought  in 
the  Court  of  Small  Causes  on  a  hatchitta  bearing  a 
stamp  of  one  anna,  the  defendant  admitted  the 
loan,  but  pleaded  payment.  The  Judge,  coming  to 
the  conclusion  that  the  document  .sued  upon  was  a 
promissory  note  and  should  have  been  stamped 
with  a  two-anna  stamp,  refused  to  admit  it  in  evi- 
dence. He  also  came  to  the  conclusion  that  the 
plaintiff  had  no  cause  of  action  independently  of 
the  document,  and  dismissed  the  suit.  Held,  that 
the  plaintiff  had  a  cause  of  action  independently 
of  the  document.  Held,  also,  that  an  imphed  con- 
tract to  repay  money  lent  always  arises  from  the 
fact  that  the  money  is  lent,  even  though  no  express 
promise,  either  -written  or  verbal,  is  made  to  repay 
it.  Therefore,  in  a  case  where  the  defendant  admits 
the  loan  and  has  not  repaid  it,  the  plaintiff  may 
maintain  an  action  against  him  for  breach  of  his 
implied  promise  or  contract,  entirely  independent 
of  any  security  which  may  have  been  given  for  the 
advance.  Akhar  v.  Sheikh  Khan,  1.  L.  R.  7  Calc. 
256,  explained.  Golap  Chand  Marwaree  v.  Moho- 
koom  Kooaree,  1.  L.  R.  3  Calc.  314,  followed.  Pra- 
matha  Nath  Sandal  v.     Dwarka  Nath  Dey 

I.  L.  R.  23  Calc.  851 


49.  MONEY  PAID. 


1. Suit  for  money  paid  before 

pupil  was  allowed  to  remain  in  Q-overn- 
ment  school — Right  of  Government  to  make  rules 
and  regulations  as  to  admission  to  schools.  The 
Government  has  a  right  to  make  rules  and  regu- 
lations as  to  the  terms  on  which  pupils  should  be 
admitted  into,  and  allowed  to  remain  in,  their 
schools.  Where  it  is  necessary,  according  to  the 
rules,  that  a  sum  of  money  should  be  paid  in  order 
to  a  pupil  remaining  in  a  Government  school,  and 
such  sum  is  paid,  and  the  pupil  allowed  to  remain, 
a    suit   will   not  lie  to  recover  the  money  so  paid. 

HlTEEO  MOHUN  GaEN  V.  BONOMALEE  MiTTEB 

II  W.  B.  359 


RIGHT  OP  ^VTS—contd. 

50.  MORTGAGE. 

Transfer  of  Pro- 
perty Act  (IV  of  1882),  s.  92 — Decree  for  redemption 
— Omission  to  execute — Maintainability  of  subse- 
quent suit  on  same  mortgage — Res  judicata — Civil 
Procedure  Code  (Act  XIV  of  1882),  ss.  13,  244. 
Where  a  suit  for  redemption  has  been  instituted, 
and  a  decree  for  redemption  has  been  passed  there- 
on, but  not  executed,  a  subsequent  suit  is  not 
maintainable  for  the  redemption  of  the  same 
mortgage.  Vedapuratti  v.  Vallabha  Valia  Raja 
(p.B.    1902)        .         .        I.  L.  R.  25  Mad.  300 

51.  MUNICIPAL  OFFICERS,  SUITS  AGAINST. 

1.  Suit  against  Municipal  Com"' 

missioners  to  recover  assessment  illegal' 
ly  levied    under    Mad.    Act  X  of  1865— 

Cause  of  action.  A  suit  cannot  be  maintained  to 
recover  assessment  unlawfully  levied  by  Municipal 
Commissioners  under  Madras  Act  X  of  1865. 
Bhimavarapu  Balaramaya  v.  Hodson 

3  Mad.  370 

2,  Suit  for  injury  by  Munici- 
pal Commissioners  under  Act  XXVI  of 
1850 — Remedies  given  by  Government  rules.  Where 
a  party  was  injured  by  an  order  of  Municipal  Com- 
missioners under  Act  XXVI  of  1850,  issued  in 
respect  of  a  subject  within  their  jurisdiction,  he  was^ 
debarred  from  brmging  a  suit  in  the  Civil  Court  to- 
annul  such  order,  until  he  had  exhausted  the  reme- 
dies afforded  to  him  by  the  rules  framed  by  Govern- 
ment in  accordance  with  the  provisions  of  the  Act, 
Sakharam  Shridhar  Gadkari  v.  Chairmak  of 
THE  Municipality  of  Kallaan 

7  Bom.  A.  C.  33 


3. 


Suit    against    trustees    for 


distress  for  unpaid  rates — Bom.  Acts  II 
of  1865  and  IV  of  1867 — Liability  of  Municipal 
Commissioners.  No  suit  can  be  maintained  against 
the  Justices  of  the  Peace  of  the  City  of  Bombay  in 
respect  of  an  alleged  wrongful  distress  for  unpaid 
rates  levied  by  the  Municipal  Commissioner  of  that 
city,  either  under  the  provisions  of  Act  II  of  1865 
(Bombay)  or  Act  IV  of  1867  (Bombay).  In  such  a 
suit  the  Municipal  Commissioner  himself  or  the 
actual  tortfeasor  is  the  proper  defendant.  Shiv- 
shankar  Govindram  v.  Justices  of  the  Peace 
FOR  Bombay     ...       5  Bom.  O.  C.  145 

4. Suit  in  respect  of  act  done 

under  Beng.  Act  III  of  1864 — Attachment  and 
sale  of  property  for  non-payment  of  fine — Suit  for 
damages — Liability  of  Municipality.  The  Howrah 
Municipality  prosecuted  plaintiff  under  Bengal 
Act  III  of  1864,  s.  67  and  bye-laws,  and  procured 
the  infliction  upon  him  of  a  fine  which  was  realized 
by  attachment  and  sale  of  moveable  property. 
Plaintiff  then  brought  a  suit  against  the  Corporation 
for  the  value  of  the  goods  sold  and  damages.  Held, 
that  the  suit  was  not  maintainable  against  the  Muni- 
cipal Corporation.  MoTEE  Lall  Boss  v.  Howeah 
Municipality        .         .         .  *.i .  23  W.»B.  222 
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5. 


AGAINST 
— contd. 
Suit  for  damages  and 


in- 
junction restraining  Municipality  from 
stopping  water-supply — Bombay  District 
Municipal  Act  (XXVI  of  1830)— Bombay  District 
Municipal  Act  (Bom.  Act  VI  of  1873),  s.  14,  Rules 
framed  -under — Ride  16 — Jurisdiction  of  Civil 
Courts.  The  plaintiffs  having  sued  the  Municipality 
of  Sholapur  for  damages  and  for  an  injunction 
restraining  the  Municipality  from  stopping  the 
supply  of  water  to  their  house,  the  first  Court  allow- 
ed the  claim,  but  the  Judge  in  appeal  dismissed  the 
suit,  holding  that  it  was  premature,  and  that  the 
plaintiffs  had  no  right  to  sue  the  Municipality  for 
damages  under  rule  16  of  the  Rules  framed  by  the 
Municipality  under  s.  14  of  the  District  Municipal 
Act  (Bombay  Act  VI  of  1873),  that  rule  providing 
that  "  parties  dissatisfied  ^snth  a  decision  of  the 
managing  committee  or  any  sub-committee  may 
prefer  an  appeal,  to  the  Municipality  whose  decision 
shall  be  final."  Held,  reversing  the  decree,  that  the 
rule  must  be  construed  as  permissive,  and  not  man- 
datory. It  referred  to  departmental  procedure 
only,  and  did  not  debar  the  institution  of  the  civil 

suit.       VASrDEVACHARYA  V.  Mu^^CIPALTTY  OF  ShO- 

LAPUB   .         .         .         .   I.  Ii.  R.  22  Bom.  384 

6,  Suit  to  establish  right  to 
"build  structure  forbidden  by  Municipality 
— Bombay  District  Municipal  Act  (VI  of  1850), 
s.  33.  S.  33  of  the  Bombay  District  Municipal 
Act  (VI  of  1873)  gives  the  Municipj,lity  a  discretion 
to  issue  such  orders  as  it  thinks  proper  with  reference 
to  a  proposed  building.  Civil  Courts  cannot  inter- 
fere with  that  discretion,  unless  it  is  exercised  in  a 
capricious,  wanton,  and  oppressive  manner.  The 
plaintiff  was  the  owner  of  two  houses  on  each  side 
of  the  passage  of  a  khidki,  or  open  square,  containing 
three  or  four  other  houses.  He  proposed  to  connect 
the  two  houses  by  building  a  storey  across  the  pas- 
sage at  such  a  height  as  not  to  interfere  with  the  pas- 
sage of  those  who  were  entitled  to  go  to  and  fro.  He 
applied  to  the  local  Municipality  for  permissipn  to 
build  in  the  manner  he  proposed.  The  Municipality 
forbade  the  work,  on  the  ground  that  it  was  likely 
to  interfere  with  the  access  of  light  and  air  to  the 
neighbouring  houses.  The  plaintiff  thereupon  sued 
the  Municipality  to  establish  his  right  to  build  the 
proposed  structure.  It  was  contended  for  the 
plaintiff  that  the  Municipality  ought  not  to  have 
refused  permission  in  the  interest  of  the  neighbour- 
ing householders,  who  were  able  to  protect  their  own 
rights  in  case  of  injury.  Held,  that  the  suit  would 
not  lie,  as  the  order  of  the  Municipality  refusing 
permission  was  not  an  unreasonable  one  under  the 
■circumstances  of  the  case.  Held,  further,  that  the 
authority  of  the  Municipality  was  not  in  any  way 
affected  by  the  circumstance  that  the  proposed 
erection  might  be  an  encroachment  on  private 
rights  subjecting  the  plaintiff  to  an  action  by  the 
persons  injured.  Nagarvalab  Narsi  v.  Mtjnici- 
TAEJTY  OF  Dhaxdhuka  .  I,  L.  R.  12  Bom.  490 

7.  — ^ —    Misapplication  of  fund  by 

Jlvmicipality — Right     of     tax-payer    to   sue    to 
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restrain  Municipality  from  such  misapplication 
A  suit  will  lie  at  the  instance  of  individual  tax- 
payers for  an  injunction  restraining  a  Municipality 
from  misapplying  its  funds.     Vamax  Tatyaji  v. 

MUXICIPALITY    OF    ShOLAPUR 

I.  Ii.  R.  22  Bom.  646 


8. 


Suit     for     declaration      of 


right  to  be  entered  in  list  of  candidates 
K)r  appointment  as  member  of  a  Municipal 
Board — Jurisdiction — Suit  brought  against  the 
Municipal  Board  in  its  corporate  capacity.  Where 
a  plaintiff  sued  for  a  declaration  of  his  right  to  have 
his  name  entered  in  the  list  of  persons  entitled  to  be 
candidates  for  election  as  members  of  a  Municipal 
Board  and  brought  his  suit  against  the  Board  in  its 
corporate  capacity,  it  was  held",  that  such  a  suit 
would  not  lie  against  the  Board,  even  if,  which  was 
not  decided,  it  might  lie  against  the  revising 
authority,  by  the  irregular  action  of  which,  it  was 
alleged,  the  plaintiff's  name  had  been  excluded  from 
the  list  of  candidates.  Abdur  Rahim  v.  Mu^aciPAL 
Board  of  Koil     .         .       I.  L.  R.  22  All.  143 


9. 


Suit    to    have     assessment 


I    declared    ultra    vires — Bengal    Municipal  Act 

(Bejig.  Act  III  of  1884),  s.  83.     A  suit  is  maintain - 

i    able  by  a  rate-payer  in  a  Civil  Court  for  a  decision 

j    that   an   assessment   made    by   a    Municipality   is 

ultra    vires   and   not    binding   on    him.     Navadip 

Chandra  Pal  v.   Purxaxanda  Saha 

3  C.  W.  N.  73 

52.  OBSTRUCTION    TO    PUBLIC    HIGHWAY. 


1. 


Suit     for     obstruction     of 


Mghway—Specicd  damage,  proof  of.  The  rule 
of  English  law  that  no  action  can  be  maintained  by 
one  person  against  another  for  obstruction  to  a  high- 
way -i^dthout  proof  of  special  damage  should  be 
enforced  in  British  India  as  a  rule  of ""  equity  and 
good  conscience."     Adamsox  v.  Aramugam 

I.  L.  R.  9  Mad.  463 


2. 


Suit    for    removal    of     ob- 


struction—Proo/  of  special  injury.  In  all  civil 
suits  for  the  removal  of  a  public  obstruction  the 
plaintiff  must  show  that  he  himself  has  suffered 
some  particular  inconvenience  or  injury  resulting 
from  the  obstruction.  Gehakaji  bix  Kes  Patil  v. 
Gaxpati  bin  Lakshumax  .  I.  L.  R.  2  Bom.  469 
Raj  Xaraix  Mitter  v.  Ekadasi  Bag 

I.  Ii,  R.  27  Gale.  793 


.3    Suit     for     declaration     of 

right  to  use  street  and  injunction  to  remove 
obstruction— .Yo  proof  of  special  damage.  A 
gate  was  erected  in  a  public  street  (by  the  permission 
of  the  Municipal  Council),  which  obstructed  the 
exercise  by  the  plaintiff  and  the  public  of  their  right 
to  resort  to  and  draw  wat«r  from  a  weU.  It  appear- 
ed in  evidence,  although  it  was  not  alleged  in  the 
plaint,  that  the  plaintiff  had  to  use  the  land  between 
the  newly  erected  gate  and  the  well  when  he  repaired 
his  house.     The  plaintiff,  not  having  obtained  per- 
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mission  to  sue  under  the  Civil  Procedure  Code,  s.  30, 
sued  for  a  declaration  of  his  right  to  use  the  street 
and  draw  water  from  the  well  and  for  an  injunction 
compelling  the  removal  of  the  gate.  Held,  that  the 
suit  was  -ndthin  the  rule  precluding  private  actions 
for  public  wrongs  without  special  damage  alleged 
and  proved,  and  was  accordingly  not  maintainable. 
SiDDESWARA  V.  KRISHNA  ,   I.  L.  R.  14,Mad.  177 

4. Suit    to  establish  right  of 

access  to  public  thoroughfare — Easement — 
Act  XV  of  1873,  ss.  27,  32,  3S— Special  damage. 
Municipal  Committee.  While  certain  land  formed 
part  of  a  certain  public  thoroughfare,  jP  had  imme- 
diate access  to  such  thoroughfare  and  the  use  of  a 
certain  drain.  The  Municipal  Committee  sold  such 
land  to  M  and  constructed  a  new  thoroughfare.  31 
used  and  occupied  such  land  so  as  to  obstruct  J?'s 
access  to  the  new  thoroughfare  and  his  use  of  the 
drain.  F  therefore  sued  him  to  establish  a  right  of 
access  to  the  new  thoroughfare  over  such  land  and  a 
right  to  the  use  of  such  drain.  Held,  that,  having 
suffered  special  damage  from  ilf 's  acts,  F  had  a 
right  of  action  against  him,  and  that  such  right  of 
action  was  not  affected  by  the  circumstance  that  M 
had  acquired  his  title  to  the  land  from  the  Municipal 
Committee,  inasmuch  as  the  Municipal  Committee 
could  not  have  dealt  with  the  old  thoroughfare  to 
the  special  injury  of  F,  and,  had  it  closed  the  same, 
would  have  been  bound  to  provide  adequately  for 
his  access  to  the  new  thoroughfare  and  for  his 
drainage.     Fazal  Haq  v.  Maha  Chand 

I.  L.  R.  1  All.  557 

5. Suit  against  persons  pre- 
venting conduct  of  procession  on  public 
highway — Right  to  conduct  procession.  The  right 
to  conduct  a  marriage  procession  along  the  pub- 
lic highway  can  only  be  questioned  by  the  Magis- 
trate, and  an  action  will  lie  against  private  persons 
forcibly  stopping  such  a  procession  even  Semble  : 
where  it  is  imusual  for  persons  of  the  plaintiff's 
caste  to  conduct  one.  Sivappachari  v.  Mahalinga 
Chetti        .....        1  Mad.  50 


6. 


Suit  to  establish  right   to 


carry  tabuts'along  public  road — Obstruction 
to  public  roadr — Special  damage — Public  inconve- 
nience. Plaintiffs,  who  were  Mussulmans,  sued  to 
establish  their  right  to  carry  tabuts  in  procession 
along  a  certain  road  to  the  sea  and  alleged  that  the 
defendants  (also  Mussulmans)  obstructed  them  in 
doing  so.  The  plaint,  however,  did  not  aUege  any 
personal  loss  or  damage  to  the  plaintiffs  arising  from 
the  obstruction.  Both  the  lower  Courts  found  as  a 
fact  that  the  road  along  which  plaintiffs  desired  to 
carry  their  tabuts  to  the  sea  was  a  public  road. 
Held,  on  special  appeal,  that  plaintiffs  could  not 
maintain  a  civil  suit  in  respect  of  such  obstruction, 
unless  they  could  prove  some  particular  damage  to 
themselves  personally,  in  addition  to  the  general 
inconvenience  occasioned  to  the  pubhc.  The  mere 
absence  of  the  rehgious  or  sentimental  gratification 
arising  from  carrying  tabuts  along  a  public  road  is 
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not  any  such  particular  loss  or  injury  as  would  be 
sufficient,  according  to  EngUsh  and  (Indian  prece- 
dents, to  sustain  a  civil  action.  Authorities  as  to 
what  constitutes  special  damage  sufficient  to  sustain 
a  civil  suit  in  such  cases,  referred  to.  Satku  valad 
Kadeb  v.  Ibrahim  valad  Mirza 

I.  Ii.  R.  2  Bom.  457 


7. 


Suit    to    enforce    right     to 


conduct  a  religious  procession  along  a  pub- 
lic road — Special  damage.  A  civil  action  will 
not  lie  to  enforce  a  right  to  conduct  a  religious  pro- 
cession along  a  public  road  without  an  allegation  of 
some  personal  loss  or  damage  to  the  plaintiff.  Satku 
V.  Ibrahim,  1.  L.  R.  2  Bom.  457,  followed.  Sxjja- 
UDiN  V.  Madhavdas     .       I.  Ii.  R.  18  Bom.  693 

See  MoHAMED  Abdul  Hafiz  v.  Latif  Hosseik 

I.  Ii.  R.  24  Gale.  524 


8. 


Suit  to  restrain  procession 


in  honour  of  idols — Right  to  conduct  processions. 
Persons  of  whatever  sect  are  entitled  to  conduct 
religious  processions  through  public  streets,  so  that 
they  do  not  interfere  with  the  ordinary  use  of  such 
streets  by  the  public,  and  subject  to  such  directions 
as  the  Magistrate  may  lawfully  give  to  prevent 
obstruction  of  the  thoroughfare  or  breaches  of  the 
pubhc  peace.  Parthasaradi  Ayyanoar  v.  Chix- 
NAKRiSHNA  Ayyangar     .     I.  L.  R.  5  Mad.  304 

See  SuxDRAM   Chetti  v.   Queek.     Ponnusami- 
Chetti  v.  Queen     .         .     I.  L.  R.  6  Mad.  203 


9. 


Suit  for   abatement  of  nui- 


sance— Suit  after  refusal  of  Magistrate  to  inter- 
fere. A  person  injured  by  the  erection  of  an  ob- 
struction on  a  pubhc  highway  is  not  precluded  from 
suing  the  person  by  whom  it  has  been  caused  by  the 
circumstance  that  he  has  previously  apphed  to  the 
Magistrate  for  an  order  for  its  removal,  and  that  the 
Magistrate  had  refused  to  make  any  order.  Ram 
TuNNOo  V.  Sreenath  Doss 

Marsh.  537 :  2  Hay  659 


10. 


Special      damage — Lease- 


Right  of  lessee — Trespass.  The  plaintiff,  a  holder 
of  a  ten  years'  lease  of  the  share  and  rights  of  one  of 
the  co-sharers  of  a  village,  sued  for  the  demolition  of 
certain  buildings  and  constructions  on  a  plot  of 
land  within  the  area  of  the  village,  on  the  ground 
that  the  pubhc  had  been  very  much  inconvenienced 
in  going  to  and  coming  from  the  road,  and  in  taking 
carts,  carriages,  cattle,  etc.,  and  that  he,  by  reason 
of  his  own  inconvenience  and  also  as  lessee  in  pos- 
session of  the  entire  rights  of  his  lessor,  had  legally 
and  justly  a  right  to  bring  the  action.  The  findings 
of  fact  were  that  by  the  terms  of  the  lease  plaintiff 
was  entitled  to  maintain  the  action  as  representing 
the  zamindari  rights  of  his  lessor  ;  that  the  obs- 
tructions complained  of  existed  when  the  lease  was- 
granted  ;  that  the  roadway  mentioned  in  the  plaint 
was  one  used  by  the  pubhc  in  general  as  a  footpath 
and  also  for  vehicles,  and  that  the  buildings  com- 
plained of  had  encroached  on  the  road.  The  suit 
was  dismissed  by  the  first  Court,  but    decreed    in 
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appeal  by  the  lower  Appellate  Court.  Held,  that, 
in  the  absence  of  damage  over  and  above  that  which 
in  common  with  the  rest  of  the  public  the  pkiintiff 
has  sustained,  his  action  must  faiL  Public  nuisance 
is  actionable  only  at  the  suit  of  a  party  who  has 
sustained  special  damage,  and  the  case  law  of 
British  India  in  this  respect  is  the  same  as  the  rule 
of  English  law  on  the  subject.  Further,  that  the 
lease  to  plaintiff  failed  to  show  either  that  the  land 
upon  which  the  defendant  had  built  is  included  in 
the  lease,  or  that  it  intended  to  confer  upon  the 
plaintiff  any  right  to  question  the  legality  of  the 
erections  existing  at  the  time  of  the  lease.  Satku 
V.  Ibrahim  Aga,  I.  L.  R.  2  Bom.  457,  and  Karim 
Bakhsh  V.  Budha,  I.  L.  S.  1  All.  249,  referred  to. 
Rajiphal  Rai  v.  Raghtjnajtdak  Prasad 

I.  li.  R.  10  AU.'498 


11. 


Suit  by  zamindar  for    re- 


moval   of    building — Obstruction  by  building- 
Special  damage.     The  plaintiff,  who  is  the  zamindar 
of  the  village,  brought  an  action  claiming  to  have  a 
chabutra  or  building  erected  by  the  defendant  in  one 
of  the  village  roads  removed.     The  road  in  question 
was  a  katcha  road  used  by  the  village  over  which  the 
public  had  a  right  of  way,  and  it  had  been  dedi- 
cated as  a  road  for  the  use  and  convenience  of 
the   general   pubUc.     The   plaintiff   got   a   decree 
for  the  removal  of  the  chabutra,  and  the  defendant 
appealed.     Held,  that  the  rule  of  English  law  that 
a  member  of  the  public  carmot  maintain  an  action 
for  obstruction  to  a  pubhc  road  without  showing 
special  injury  to  himself  beyond  that  suffered  by 
any  member  of  the  public  does  not  apply  to  a 
zamindar  who  or  whose    predecessor  in  title    had 
dedicated  to  the  pubhc  the  road  over  his  zamindari 
land.     A  zamindar,    in  giving  the  public  a  right  of 
road  of  way  over  his  land,  does  not  give  the  public  or 
any  one  eke  a  right  to  interfere  with  the  soil  of  the 
road,  as  by  erecting  a  building  upon  it.     In  such  a 
case  the  zamindar  has,  in  common  with  the  public, 
the  right  to  use  the  road  as  a  road  ;  over  and  above 
it,  he  has  a  right  to  the  soil  in  the  road,  which  he  had 
never  given  to  the  public.     In  an  action  of  this 
kind  the  zamindar  does  not  sue  as  a  guardian  of  the 
public,  but  in  respect  of  an  interference    with  his 
own  rights  of  property.     Baroda  Prasad  Mustajee 
V.  Gorachand  Mustajee,  3  B.  L.  R.  A.  0.  295  :  12 
W.  R.  160,  discussed.     Dovaston  v.  Payne,  2  Smith's 
L.  C.  9th   Ed.  154 ;  R.  v.  Pratt,  4  E.  d:  B.  860  ; 
Rolls  V.  Vestry  of  St.  George  the  Martyr,  Southicark, 
14  Ch.  D.  785  ;  and  Goodson  v.  Richardson-,  L.  R. 
9  Ch.  D.  221,  referred  to.     Tota  v.  Sardul  Singh 
I.  li.  E.  10  AU.  533 


12. Suit    to    remove    obstme- 

tion  in  a  public  pathway — Special  injury — 
Cause  of  action — Jurisdiction  of  Civil  Court.  In 
a  suit  for  the  removal  of  an  obstruction  in  a  public 
pathway,  it  was  found  by  the  Courts  below  that  the 
plaintiffs  were  deprived  of  the  only  means  of  graz- 
ing their  cattle  by  the  obstruction,  and  that  they 
lost  some  cows  thereby.     It  was  contended,  on  be- 
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half  of  the  defendant  on  second  appeal,  that  such, 
damage  would  not  entitle  the  plaintiffs  to  maintain 
a  suit  in  the  Civil  Court.  Held,  that  the  injury 
caused  to  the  plaintiffs,  by  the  obstruction  of  the 
way  leading  from  the  village  where  they  resided  to 
that  in  which  they  had  their  fields  and  pastures, 
was  pecuUar  to  them  and  to  their  calling,  and 
it  caused  them  substantial  loss  of  time  and  in- 
convenience ;  and  that  it  was  sufficient  to  entitle 
the  plaintiffs  to  maintain  the  action.  Held,  also,, 
that  the  death  of  the  cows  was  too  remotely  and 
indirectly  connected  with  the  obstruction  to  furnish 
a  cause  of  action.  Winterbottom  v.  Lord  Derby, 
L.  R.  2  Exch.  316  ;  Picket  v.  Metropolitan  Railu-ay 
Co.,  L.  R.  2  H.  L.  175  ;  Cook  &  Co.  v.  Mayor  and 
Corporation  of  Bath,  L.  R.  6  Eq.,  177 ;  Baroda 
Prasad  Mostafi,  v.  Gora  Chand  Mostafl,  3  B.  L.  R. 
A.  C.  295  :  12  W.  R.  160  ;  Gehanaji  v.  Ganpati, 
I.  L.  R.  2  Bom.  469  ;  Raj  Koomar  Singh  v.  Snheb- 
zada  Roy,  I.  L.  R.  3  Calc.  20  ;  Blagrave  v.  Bristol 
Water  Works  Co.,  1  H.  dh  N.  369  ;  and  Rose  v. 
Miles,  4  M.  d:  S.  101,  referred  to.  Abzitl  Miah 
V.  NAsm  Mahommed     .      I.  Ii.  E.  22  Calc.  551 


13. 


Public  way,  ob 


struction  of — Damage  peculiar  to  plaintiff — Special 
damage.  An  action  for  obstructing  a  public  way 
is  not  maintainable  if  no  damage  peculiar  to 
the  plaintiff  is  proved.  Mere  -inconvenience,  6t 
a  remote  danger,  will  not  make  such  an  action 
maintainable.  Winttrbottom  v.  Lord  Derby,  L.  R. 
2  Ex.  316,  followed.  Mahomed  Ai.A3i  t?.Dn.BAR 
KuAJS  (1900)       .         .         .        5  C.  W.  N.  285 

53.  OFFICE  OR  EMOLUMENT. 

1. Suit    to    recover    right   to 

officiate  at  funeral  ceremonies — Transfer  of 
right  to  officiate.  A  Birth  Moha  Brahminy,  or  right 
to  officiate  at  funeral  ceremonies,  is  incapable  of 
transfer,  and  therefore  a  suit  to  recover  it  will  not 
he.     JnrMMrx  Pandey  v.  Din'onath  Paxdey 

16  W.  R.  171 

2. Eight  to  officiate  at  a  mar- 
riage—  Yajman,  liability  of — Cause  of  action  for 
fees — Invasion  of  privileges.  A  village  joshi,  who  is 
entitled  by  hereditary  right  to  perform  religious 
ceremonies  at  his  yaj man's  house,  can  recover  his 
fees  if  the  ceremonies  are  performed,  no  matter  by 
whom  they  may  be  performed.  Wama^i  Jagax- 
STATH  Joshi  v.  Balaji  Kusaji  Path, 

I.  L.  E.  14  Bom.  167 

3.  Action  for  interfering  with 

right  of  performing  ceremonies — Right  of 
yajmans  to  select  purohit.  An  action  is  not  main- 
tainable by  a  purohit  against  another  purohit  for 
interfering  with  an  alleged  exclusive  right  of  per- 
forming reUgious  ceremonies  at  a  particular  place, 
there  being  no  legal  obligation  upon  the  yajmans 
to  abstain  from  emplojring  another.  Damooduk 
Missee  t?.  Roodukmab  Misseb      .      Marsh.  161 

s.c.  Roodtibman  Misskb  v.  DAiiooDXTB  Misseb 

1  Hay  365 
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4.  Suit    for    right  to  perform 

pujari  duties — Right  to  proceeds  of  mundar.  An 
action  will  lie  to  obtain  a  binding  declaration  of 
a  person's  right  to  perform  the  duties  of  pujari 
and  to  receive  the  proceeds  of  a  mundar.  Pran- 
SHAXKAR  V.  Praxnath  Mahaxand  .     1  Bom.  12 

Suit  for  an  oflB.ee   to  "which 


no  fixed  fees  are  attached — Civil  Procedure 
Code,  1SS2,  s.  11.  Under  s.  11  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882),  a  suit  for  an  office  will 
lie,  even  though  the  office  be  a  religious  one,  to  which 
no  fixed  fees  are  attached.  Hashiii  Saheb  valad 
Ahmed  Saheb  v.  Htjseinsha  valad  Karimsha 
Fakir  .         .         .         .     I.  L.  R.  13  Bom.  429 


6. 


Hereditary     right     to    an 


oflQ.ce — Civil  Procedure  Code,  s.  11 — Declaratory 
decree — Jurisdiction — Emolument.  A  suit  for  the 
establishment  of  a  right  to  the  hereditary  title  of 
musicians  to  a  satra  will  lie  under  s.  1 1  of  the  Code 
of  Civil  Procedure,  notwithstanding  that  the  right 
sought  to  be  established  is  one  which  brings  in  no 
profit  to  those  claiming  it.  Mamat  Ram  Bayan  v. 
Babtj  Ram  Atai  Bitra  Bhakat 

I.  li.  R.  15  Gale.  159 


7. 


Suit  by  vendee   of  oflSee  to 


compel  trustees  to  admit  him  and  give  him 
the  emoluments.  The  vendee  of  a  karaima  right 
cannot  bring  a  suit  to  compel  the  trustees  of  a 
pagoda  to  admit  him  to  the  office  and  give  him  the 
emoluments.  Keyake  Ilata  Kotel  Kanni  alias 
Grani  v.  Yadattil  Vellayangot  AcntJDA  Pisha- 
BODi 3  Mad.  380 

8.  Suit  to  enforce  agreement 

— Agreement  amongst  Maha-Brahmans  as  to  distri- 
bution of  offerings — Cause  of  action.  Amongst  the 
Maha-Brahmans  of  a  particular  village  an  agree- 
ment obtained  that  some  of  them  should  collect  and 
receive  offerings  during  certain  months,  that  during 
those  months  the  others  should  refrain  from  receiv- 
ing any  offerings,  and  that  in  certain  other  months 
the  other  Maha-Brahmans  should  collect  and  receive 
the  offerings,  and  they  should  refrain  from  collecting 
offerings.  Held,  that  this  was  a  good  agreement  and 
sufficient  to  support  an  action  for  damages  by  the 
persons  entitled  to  the  offerings  in  a  particular 
month  as  against  the  persons  who  had  received 
those  offerings  contrary  to  asreement.  OocHi  v. 
Ulfat     ....     I.  li.  R.  20  All.  234 

9.  Suit    for    damages    for  dis- 
turbance in  religious   oflB.ce  emoluments — 

Right  to  perform  religious  worship — Damages  for 
loss  of  honours  and  voluntary  offerings.  Although 
it  is  not  the  duty  of  a  Civil  Court  to  pronounce  on 
the  truths  of  religious  tenets  nor  to  regulate  religi- 
ous ceremony,  yet,  in  protecting  persons  in  the 
enjoyment  of  a  certain  status  or  property,  it  may 
incidentally  become  the  duty  of  the  Civil  Court  to 
determine  what  are  the  accepted  tenets  of  the  fol- 
lowers of  a  creed,  and  what  is  the  usage  they  have 
accepted  as  established  for  the  regulation  of  their 
rights  iider  se.     A  claim  to  the  exclusive  right  to 
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perform  certain  portions  of  the  religious  worship  in 
a  Hmdu  temple,  and  to  restrain  a  rival  sect  from 
joming  m  such  worship  otherwise  than  as  ordinary 
worshippers,  can  be  enforced  by  the  decree  of  a  Civil 
Court.  A  claim  to  damages  for  the  loss  of  honours 
and  voluntary  offerings  which  would  have  been 
made  by  worshippers  at  a  temple  to  the  holders  of  a 
religious  office  therein,  had  the  latter  not  been  dis- 
turbed by  the  defendants  in  the  performance  of  the 
duties  of  such  office,  is  not  enforceable  by  law. 
Krishxasami  Tatacharyar  v.  Krtshnama 
Charyar       .         .         .        I.  L.  R.  5  Mad.  313 

10.  Suit  to  establish   privilege 

of  administering  purohitam  to  pilgrims 

Alienability  of  such  right.  A  suit  will  lie  for  the 
exclusive  right  to  the  privilege  of  administering 
purohitam  to  pilgrims  resorting  to  Ramaswaram. 
The  privilege  claimed  was  admitted  to  be  capable 
of  ahenation  or  delegation,  and  was  therefore  no 
longer  the  subject  of  reUgious  sentiment,  but  a 
mere  proprietary  right.  On  the  merits  the  plaint- 
iffs were  held  to  have  failed  to  support   their  claim. 

RAM.iSAWMY  AlYAX  V.    VeNKATA  AcHARI 

2  W.  R.  P.  C.  21 :  9  Moo.  I.  A.  344 

11.  Suit  to  establish   right   to 

receive  fees  from  pilgrims  resorting  to 
shrine.  The  plaintiffs  sued  to  estabUsh  his  exclu- 
sive right  to  receive  fees  paid  to  the  purohit  by 
the  pilgrims  resorting  to  a  temple  and  to  recover 
a  sum  of  money  received  by  the  defendants  as  fees. 
Held,  that,  in  the  absence  of  any  contract  between 
the  parties  or  of  any  such  proof  of  long  and  un- 
interrupted usage  as  in  the  absence  of  a  document- 
ary title  would  suffice  to  establish  a  prescriptive 
right,  the  plaintiff's  suit  must  be  di.smisBed. 
Krishna  Aiyan  v.   Anantarama  Aiyax 

2  Mad.  330 

12. Suit    for    confirmation  of 

possession  of  land  on  which  places  of  wor- 
ship are  erected — Alleged  hostile  intention.  In 
a  suit  for  confirmation  of  possession  of  a  hill,  with 
the  places  of  worship  appertaining  thereto  and  the 
idols  set  up  thereon,  the  alleged  cause  of  action 
being  that  defendant  intended  to  lay  claim  to  the 
offerings  made  and  proposed  to  call  in  question 
plaintiff's  possessory  rights: — Held,  thut  the  plaint 
disclosed  no  cause  of  action  whatever.  PoORUSr 
Chand  Galeecha  v.  P.ujesh  Nath  Singh 

12  W.  R.  82 
Suit  for  damages  for  dis- 


13. 


turbance  of  oflBce  of  village  priest — Suit 
for  fees  not  received.  A  suit  for  damages  may  be 
brought  by  a  person  holding  the  office  of  village 
priest  by  prescription  against  an  intruder  who 
deprives  him  of  the  exercise  and  benefits  of  that 
office.     ViTHAL    Krishna  Joshi  v.   Anant  Ram 

CHANDRA  ....  .11  Bom. 


14 


Suit  for  a  declaration    of 


plaintiff's  right  to  oflBciate  as  priests  and 
receive  offerings — Jurisdiction  of  Civil  Court 
A  suit  will  lie  in  a  Civil  Court  for  a   declaration  of 
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the  plaintiff's  right  to  officiate,  in  alternate  years,  as 

priests  in  a  temple  and  receive  the  offerings  to  the 

idol.      LiMBA    BIN  Kkishxa  v.  Rama  hex  Pimpltt 

I.  li.  B.  13  Bom.  348 


15. 


Suit    for  pecuniary   bene- 


fits from  performance  of  religious  services, 
A  claim  to  certain  pecuniary  benefits  and  pay- 
ments in  kind,  which  a  plaintiff  alleges  himself 
to  be  entitled  to  receive  from  the  defendants  in 
respect  of  the  performance  of  certain  religious 
services,  is  a  claim  which  the  Courts  of  justice  are 
bound  to  entertain  ;  and  if,  in  order  to  determine 
the  plaintiff's  right  to  such  benefits,  it  becomes 
necessary  to  determine  incidentally  the  right  to  per- 
form the  services,  the  Courts  must  try  and  must 
decide  that  right.     Kbishxama  v.  Kbishx.\sami 

L  li.  B._2  Mad.  62 

B.C.     Tmu      KRiSHyAMACHABiAR    V.    Krishxa 
Sawmi  Tata  Chabiab  .        L.  E.  6  I.  A.  120 

See  also  Kamalam  v.  Sadagopa  Sami 

I.  L.  B.  1  Mad.  356 

and  Chixxa  Ummayi  v.  Tagabai  Chetti 

I.  L.  B.  1  Mad.  168 


16. 


Suit  to  establish   right  to 


offerings — Jurisdiction  of  Civil  Court — Code  of 
Civil  Procedure  {Act  XIV  of  1882),  s.  11,  expl. 
III.  A  suit  claiming  a  right  to  the  regular  offer- 
ings made  out  of  the  funds  of  a  temple  which  are 
of  a  substantial  value  as  emoluments  is  a  suit  of  a 
civil  nature  within  the  meaning  of  the  explanation 
to  s.  1 1  of  the  Code  of  Civil  Procedure.  Krishnama 
V.  Krishna-mmi,  I.  L.  R.  2  Mad.  62,  referred  to. 
Narayan  Vithle  Pnrab  v.  Krishnaji  Sadttshiv,  I.  L.  R. 
10  Bom.  233,  distinguished.  Kali  Kaxta  Sttema 
V.  GouEi  Prosad  Sitbma  .  I.  L.  B.  17  Calc.  906 


17. 


A  suit  for  wasilat  in  re- 


spect of  profits  derived  from  a  turn  of 
worship,  whether  maintaiaable — Anticipated 
profits  of  turn  of  worship.  A  suit  for  wasilat  in 
respect  of  profits  derived  from  a  turn  of  worship, 
which  are  in  their  nature  uncertain  and  voluntary, 
is  not  maintainable.  Ramessur  Mookerjee  v.  Ishan 
Chunder  Mookerjee,  10  W.  R.  457,  followed.  Kashi 
Cha>*dea  Chtjckeebutty  v.  Kailash  Chundra 
Baxdopadhya      .         .       I.  L.  B.  26  Calc.  356 

3  C.  W.  N.  279 

18. Suit    for   declaration  and 

enforcement  of  a  hereditary  right  to  offi- 
ciate as  priest — Code  of  Civil  Procedure  {Act 
XIV  of  1882),  s.  11— Mesne  profits— Suit  to  have 
a  share  in  the  offerings  made  to  a  deity  by  one  mem- 
ber of  a  family  against  another,  based  upon  an  im- 
plied arrangement  amongst  them.  A  suit  by  one 
member  of  a  family  against  another,  for  the  decla- 
ration and  enforcement  of  a  hereditary  right  to 
officiate  as  priest  at  the  worship  performed  by  vota- 
ries at  the  foot  of  a  certain  tree,  and  so  to  have  a 
share  in  the  offerings  made  to  the  deity,  is  maintain- 
able. Kali  Kanta  Surma  v.  Gouri  Prasad  Surma, 
I.  L.R.  17  Calc  906,  followed     Jawahir  Misser  v. 
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i  Bhaggu  Misser,  S.  D.  A.  {1857)  Vd.  I,  362,  and 
Kashi   Chundra  Chuckerbutty  v.    Kailash  Chundra 

I  Barulopadhya,  I.  L.  R.  26  Calc.  356,  distinguished. 
Deko  Nath  Chuckerbutty  v.  Pratap  Chandra 
GoswAMi        .         .         .      I.  li.  B.  27  Calc.  30 

4  C  W.  N.  79 


19. 


Suit  for  damages  for    in- 


,    trusion  on  office  of  chalvadi — Suit  to  recover 
gratuities  received  by   intruder  in  office — Caste  ques- 
I    tion — Bom.   Reg.   II  of  1827,  s.  21 — Suit  to  estab- 
'    lish   right  to  office.     Plaintiff   was   the   here<litary 
;    holder  of  the  office  of  chalvadi,  or  bearer,  on  pubUc 
I    occasions,  of  the  insignia,  or  symbols  of  the  Lingj-et 
i    caste  at  Bagalcot,  in  the  district  of  Belgaum.     No 
fees  as  of  right  were  appurtenant  to  that  office, 
!    but   voluntary  gratuities   might   be   given   to   the 
chalvadi.     In  an  action  brought  by  plaintiff  against 
defendant   as    an    intruder    upon    his    (plaintiff's) 
office : — Held,    that    the  action    would    not    lie,    if 
I    brought  merely  for   the  gratuities  as  moneys  al- 
leged  to   be   received  by  defendant  to  the  use  of 
plaintiff.     Shankaba    bin  Maeabasapa  v.  Ha^tma 
i    bin  Bhima         .         .  I.  Ij.  E.  2  Bom.  470 


20. 


Suit  for  loss    of  fees    re- 


ceived by  Kazi  of  Bombay — Intruder  on  office. 
The  sums  received  by  the  Kazi  of  Bombay  in  respect 
i    of  his  office  of  Kazi  are  not  mere  gratuities,  but 
I    are   fixed   and  certain   payments   annexed  to  the 
I    discharge  of  official  duties,  and  are  therefore  sums 
;    in  respect  of  the  privation  whereof  by  a  wrongful 
intruder  an  action  either  for  money  had  and  re- 
'    ceived  or  for  disturbance  in  the  office  will  lie.     Mu- 
hammad Yussub  v.  Ahmed       .     1  Bom.  Ap.  18 

SiTABAMBHAT    v.    SiTABAM    G.INESH 

6  Bom.  A.  C.  250 


2L 


Suit  for  declaration  of  ex- 


clusive right  to  receive  fees  in  office  of 
chowdhry.  In  a  suit  for  the  estabUshment  of  the 
plaintiff's  exclusive  right  to  the  office  of  chowdhry 
of  boats,  and  for  the  maintenance  of  their  posses- 
sion of  that  office,  with  which  the  defendants  inter- 
fered by  obstructing  the  plaintiff  in  the  collection 
of  fees  : — Held,  that  as  the  jiayments  were  voluntary 
and  there  was  no  obUgation  to  pay  them  exclu- 
sively to  the  plaintiff,  the  suit  could  not  be  main- 
tained.    Ram  Deehul  v.  Chukhoo 

1  N".  W.  208  :  Ed.  1873,  291 

22. Suit  by  dismissed  holder 

of  land  for  service — Hereditary  village  office — 
Title  to  emoluments.  Where  an  hereditary  village 
officer,  who  had  been  dismissed  from  his  office, 
sued  to  recover  the  land  which  had  formed  the 
emoluments  of  the  office,  and  which  had  been  en- 
franchised and  granted  to  the  person  holding  the 
office  at  the  time  of  the  enfranchisement : — Held, 
that  the  suit  would  not  lie.  Srinivasayyae  i'. 
Laksmamma         .  .      I.  Ij.  B  7  Mad.  206 

Bada  v.  Hussti  Bhai     .    I.  L.  B.  7  Mad.  236 

23. Suit  for  land  appertaining 

to  hereditary  office,  but  enfranchised — Mad. 
Reg.  VI  of  1831— Mad.  Act  IV  of  1866—Karman'8 
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tTMm  land — Inam  Commissioner's  title-deed — Title 
to  emoluments  of  office.  The  lands  forming  the 
emoluments  of  an  hereditary  village  office  having 
been  separated  from  the  office  by  Government 
were  enfranchised  and  granted  by  the  Inam  Com- 
missioner to  V,  who  had  been  appointed  to,  and 
at  the  date  of  enfranchisement  held  the  office 
without  possessing  any  hereditary  claim  thereto. 
In^a  suit  by  B,  who  claimed  to  be  of  the  family  of 
the  hereditary  office-holders,  to  recover  the  land 
from  V  : — Beld,  by  the  FuU  Bench  (Htjtchins,  </., 
dissenting),  that  B  could  not  recover.  Vencata 
V.  Rama       .         .         .        I.  L.  B.  8  Mad.  249 


24. 


Suit  by  the  holder  of  the 


office  to  recover  all  the  land — Inam  attached 
to  the  hereditary  office  of  nattamgar — Enfranchise- 
ment of  inam  lands  in  favour  of  tivo  persons.  Inam 
lands  constituting  the  emolument  of  the  office 
of  nattamgar  were  enfranchised  in  favour  of  the 
plaintiff  and  defendant  separately.     In  November 

1890  the  defendant  was  informed  that  a  pottah  for 
half  of  the  lands  would  be  issued  in  his  name,  and 
it  was  so  issued  in  the  following  May.     In  April 

1891  (after  the  resolution  to  enfranchise  the  lands 
was  come  to)  the  plaintiff  was  appointed  to  be  the 
sole  nattamgar,  and  he  now  sued  in  1894  for  the 
cancellation  of  enfranchisement  pottah  issued  to 
the  defendant  and  for  the  issue  of  a  pottah  in  his 
own  name  in  respect  of  the  lands  comprised  there- 
in and  for  possession  of  the  lands.  Held,  that  the 
plaintiff  was  not  entitled  to  the  relief  sought. 
Sankaea  Subbayar  v.  Ramasami  Ayyangar 

I.  L.  E.  20  Mad  454 


25. 


—   Karnam,  hereditary  oflB.ce 


of — Enfranchisement  of  endowment — Devolution  of 
land  enfranchised.  The  holder  of  an  hereditary 
office  of  karnam  had  two  undivided  sons,  in  favour 
of  one  of  whom  he  resigned  his  office.  Subsequent- 
ly a  revision  of  the  village  establishment  took 
place,  the  new  karnam  >vas  removed  from  the 
office,  and,  the  lands  which  constituted  its  endow- 
ment having  been  enfranchised  by  the  Inam  Com- 
missioner, a  title-deed  in  respect  of  them  was  issued 
to  him.  After  his  death  without  issue,  his  ne- 
phews sued  to  estabhsh  their  right  to  the  land. 
Held,  that  the  land  passed  to  the  grantee  person- 
ally, and  not  to  his  family,  and  consequently  de- 
volved on  his  death  as  private  property.  The 
plaintiffs  therefore  had  no  right  of  suit  as  regarded 
the  property.  Vencata  v.  Bama,  I.  L.  B.  8  Mad. 
249,  followed.  Venkatarayadu  v.  Venkata- 
EAMAYYA     .         .         .       I.  L.  R.  15  Mad.  284 


26. 


Lands  constituting  emolu- 


ments of  karnam's  oflB.ce — Enfranchisement  of 
the  inam  in  favour  of  a  widow.  I^ands  constituting 
the  emoluments  of  the  office  of  karnam  were  en- 
franchised in  favour  of  a  widow  who  had  been  in 
possession  since  the  death  of  her  husband,  which 
took  place  about  eighteen  years  previously.  They 
were  subsequently  sold  by  her.  Held,  that  the 
vendee's  title  was  good  against  the  reversionary 
heir  of  the  husband,  and  the  plaintiff  had  therefore 
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no  right  to  suit  to  recovoF  them.     Dharanipea- 

QADA  DORGAMMA  V.   KaDAMBAEI  ViERAZIT 

I.  li.  B.  21  Mad.  47 

See  SuBBAEAYA  MtTDALi  V.  Kamu  Chetti 

I.  L.  B.  23  Mad.  47 

27. Inam  Commissioner's  grant 

— Hereditary  office-holder — Enfranchisement.  A 
grant  of  a  portion  of  inam  lands  by  Govern- 
ment on  enfranchisement  is  not  illegal  because 
the  grantee,  though  a  member  of  the  family  of 
hereditary  office-holders,  was  not  himself  actually 
in  office  at  the  time  of  enfranchisement.  Such  a 
grant  cannot  be  set  aside  in  a  civil  suit.     Tariya 

GOWDU  V.    VONAMO   GoWDIT 

I.  Ii.  E.  22  Mad.  204 


28. 


OflB.ce     of     karnam.    in    a 


zamindari  village,  succession  to — Mad.  Beg. 
XXXIX  of  1802,  s.  7 — Female  claimant — Incapa- 
city of  next  heir.  The  karnam  of  a  zamindari  vil- 
lage having  died,  leaving  a  widow  his  heir,  the  za- 
mindar  appointed  her  to  the  office  of  karnam.  The 
nearest  male  sapinda  of  the  deceased  karnam 
(from  whom  he  was  divided)  sued  to  establish  his 
right  to  the  office  of  karnam.  Held,  (i)  that  a 
woman  cannot  hold  the  office  of  karnam.  Held, 
further,  (ii)  that,  when  the  immediate  heir  is  in- 
capacitated, the  nearest  male  sapinda  of  the  de- 
ceased karnam  is  entitled  to  succeed  to  the  office  ; 
he  was  therefore  the  proper  person  to  maintain  the 
suit.     Chandeamma  v.  Vbnkateajtj 

I.  L.  B.  10  Mad.  226 


29. 


Civil  Court's   jurisdiction 


over  suit  in  respect  of  an  injury  caused  by 
exclusion  from  an  hereditary  office — Bombay 
Hereditary  Offices  Act  {III  of  1874),  s.  40— Elec- 
tion of  an  officiator — Free  election — Agreement  in^ 
restraint  of  free  election — Bom.  Act  X  of  1876, 
s.  4 — Its  application  to  suits  between  private  per- 
sons. The  plaintiff  and  his  co-sharers  in  a  kul- 
karni  vatan  entered  into  an  agreement  in  1869  for 
the  performance  of  the  duties  of  the  vatan  by  the 
several  sharers  in  turn.  The  agreement  provided 
that,  if  sharers  prevented  the  nomination  of  a  shar- 
er to  officiate  in  his  turn,  he  should  pay  RlOO  as 
damages  to  t^ie  person  thus  excluded  from  office. 
The  plaintiff  alleged  that  in  1883  it  was  in  turn  to 
officiate,  that  the  defendants,  instead  of  electing  him 
in  accordance  with  the  agreement  nominated  an- 
other person,  who  was  confirmed  in  the  appoint- 
ment by  the  Collector.  The  plaintiff  therefore 
sued  the  defendants  to  recover  RlOO  as  damages 
for  breach  of  the  agreement  of  1869.  Held,  that 
the  agreement  could  not  be  enforced  by  a  civil  suit, 
and  it  was  opposed  to  the  policy  of  s.  40  of  Bombay 
Act  III  of  1S74,  which  contemplates  a  free  election 
of  an  officiator  by  the  whole  body  of  registered 
representative  vatandars  to  whom  the  Collector 
issues  his  notice — an  election  unfettered  by  any 
promises  made  beforehand  by  any  of  the  sharers. 
Held,  also,  that  a  suit  in  respect  of  any  injury  caused 
by  exclusion  from  office  or  service  is  barred  by  the 
second  paragraph  of  cl.  (a)  of  s.  4  of  Act  X  of  1876. 
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Having  regard  to  the  wording  of  the  several  clanses 
of  s.  4,  the  bar  therein  provided  is  not  limited  to 
suits  against  Government.  Nako  PASTDtrRANO 
V.  Mahadev  PtmsHOTAM   .  L  L.  B.  12  Bom.  614 

54.  OFFICIAL  ASSIGNEE. 

, Suit  for  unauthorized  pay- 
ment made  by  assignee — Insolvency  Act  {11  <L-12 
Vict.,  c.  21),  ss.  28  and  29— Fraud.  The  account 
of  an  estate,  formerly  in  the  hands  of  a  derivative 
executor  who  became  insolvent  and  died  in  1856, 
having  been  pending  in  Court  for  many  years  some 
of  the  parties  being  interested  in  the  original  estato 
and  others  as  the  insolvent's  creditors,  a  compro- 
mise was  effected,  under  which  a  suit,  brought  in 
1858  by  the  Official  Assignee  representing  the  de- 
ceased insolvent,  was  dismissed  by  the  consent  of 
parties  in  1875.  Part  of  a  sum  of  money,  paid  to 
the  credit  of  the  insolvent's  estate  in  pursuance  of 
the  compromise,  was  made  over,  upon  the  passing 
of  the  consent-decree,  with  the  knowledge  of  the 
assignee,  but  without  notice  to  or  the  sanction  of 
the  Court  to  a  person  who  had  assisted  in  taking 
the  account.  From  the  representatives  of  the  lat- 
ter, he  being  now  deceased,  the  successor  in  office 
of  the  assignee  claimed  repayment.  In  regard  to 
the  facts  that  he  was  neither  a  party  to,  nor  had 
any  control  over,  the  compromised  suit ;  that  he 
owed  no  duty  to  the  Court  in  respect  of  it  nor  to  the 
creditors  of  the  estate  ;  and  that  he  had  taken  no 
unfair  advantage  of  the  assignee  : — Held,  that  there 
was  no  grounds  upon  which  this  repayment  could  be 
claimed.  Abdool  Hossein  Zenail  Abadi  v. 
Tttkner         .         .         .      I.  L.  B.  11  Bom.  620 

Ii.  E.  14  I.  A.  Ill 


55.  ORDERS,  SUITS  TO  SET  ASIDE. 

1.  . Order  in  contested  appli- 
cation— Improper  procedure.  A  has  no  right  of 
suit  against  B  to  set  aside  an  order  of  Court  on  an 
application  in  a  suit,  which  application  has  been 
contested  between  them  and  decided  in  favour  of 
B.  Such  a  mode  of  procedure  for  the  purpose  of 
getting  an  order  of  Court  reversed  is  not  allowed  by 

law.       NOEROTOM   SiKDAE  V.      JtTGGERSATH      ShaW 

Bourke  O.  C.  371 

Shibeshitree  Debia  v.  Mothooeakath  Achar- 
JEE 5  W.  E.  202 

2.  Order  under   s     63,    Beng. 

Act  VIII  of  1869 — Order  releasing  property 
from  attachment.  A  suit  will  lie  to  set  aside  an 
order  passed  under  s.  63  of  Bengal  Act  VIII  of 
1869,  releasing  property  from  attachment.  Woo- 
MA  Chxjes  Chatterjee  v.  Kaditmbini  Dabee 

3  C,  L.  E.  146 

3.  ■  Order  refusing  to  entertain 


RIGHT  OP  BXTLT—contd. 

56.  ORDERS,    SUITS    TO    SET    ASIDE— «on<(f. 

among  the  lands  to  which  certain  resumption  pro- 
ceedings between  the  Government  and  a  third 
party  related,  the  plaintiff  preferred  an  objection, 
which  was  disallowed  by  the  Collector.  The 
Special  Commissioner  on  appeal  declined,  for  want 
of  jurisdiction,  to  entertain  the  objection.  Held, 
that  the  order  of  the  Special  Commissioner  could 
not  constitute  any  cause  of  action  either  against 
the  Government  or  a  third  party.     Shiboo  Soon- 

DTJEEE  DeBEA  V.  SECRETARY  OF  STATE 

7  W.  E.  373 
Order    setting  aside   sale — 


objection — Resumption  by  Government — Objection 
by  party  whose  lands  have  been  wrongly  resumed. 
The  property  of  the  plaintiff  having   been  included 


Civil  Procedure  Code,  1859,  ss.  256,  257.  A  suit 
will  lie  to  contest  an  order  setting  aside  a  sale  not 
warranted  by  the  provisions  of  ss.  256  and  257 
of  Act  Vin  of  1859,  where  the  legal  rights  of  the 
person  bringing  the  suit  have  been  injuriously  affect- 
ed by  such  order.  Ameit  Missee  v.  GrRDA  Par- 
DAX 7  N.  "W.  183 

Order  passed  in   execution 


of  decree  of  Small  Cause  Court — Order  as  to 
liability  to  attachment.  An  order  passed  in  execu- 
tion of  a  decree  of  a  Small  Cause  Court  with  re- 
spect to  the  liability  of  property  to  attachment  and 
sale  is  not  final,  but  may  be  questioned  in  a  regular 
suit  in  the  same  manner  as  a  like  order  might  be 
questioned  when  passed  in  execution  of  a  decree 
of  an  ordinary  Civil  Court.  RAMESHrE  Kulwar 
V.  Beharee  Seth 

3  N.  W.  208  TAgra  F.  B.  Ed.1874,^254 

6.  . Order      of     Court     setting 

aside  a  •will  and  vesting  minor's  property 
in  manager — Suit  to  direct  widow  to  make  adop- 
tion— Order  made  with  jurisdiction.  There  exists 
no  right  of  suit  to  set  aside  an  order  of  the  Court 
which  has  jurisdiction  deciding  that  a  will  is  not 
sufficiently  proved,  and  vesting  the  management 
of  a  minor's  ■nidow's  property  in  her  guardian. 
No  suit  can  be  maintained  for  an  order  directing 
such  widow  to  make  an  adoption.  The  Court  de- 
clined to  make  a  declaratory  decree  declaring  such 
direction  to  be  a  valid  direction.  Pearee  Dayee 
V.  HrRBENSEE  KooEE  .  .      19  W.  E.  127 

7.  Order    granting    certificate 

under  Act  XXVII  of  IQQQ—Suit  to  annul  cer- 
tificate— Procedure.  A  suit  does  not  lie  to  annul 
a  certificate  for  the  collection  of  debts  granted  under 
Act  XXVII  of  1860,  the  mode  of  proceeding  pro- 
vided by  the  Act  being  the  only  remedy.     Pay- 

YAYES'DA   AVIDATHA  PeEI^'GADI   IbEAYI   V.    PUDIYA 

MADATHrMAL  Perikgadi  amanatha  5  Mad.  283 

RuGHooBTiE  Dyal  SrN'GH  V.  Ram  Naeain  Kolya 

22  W.  E.  312 


8. 


Order  determining  title   to 


money  deposited  in  Court — Civil  Procedure 
Code,  ss.  272,  278,  2S3.  A  suit  will  lie  to  set 
aside  an  order  such  as  is  contemplated  by  the 
proviso  to  s.  272  of  the  Code  of  Civil  Procedure, 
that  is,  an  order  determining  any  question  of  title 
or  priority  as  between  the  decree-holder  and  any 
other  person  in  respect  of  money  in  deposit  in  & 
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DIGEST  OF  CASES. 


(     11072     ) 


HIGHT  OF   SVIT—contd. 
55.  ORDERS,  SUITS  TO  SET  ASIDE— concld, 
Court  of  Justice.     The  mode  of  investigation  and 
the  nature  of  the  order  to    be  made  under  s.  272, 
and  the    extent  to  which  such  an  order  is  final 
are  provided  for  in  ss.  278-283  of  the  Code  of  Civil 
Procedure.     Tikum  Singh  v.  Sheo  Ram  Singh 
I.  L.  E.  19  Calc.  286 


9. 


Suit  to  set  aside  order  of 


Criminal  Court — Suit  to  set  aside  order  of  Ma- 
gistrate under  Act  XXI  of  1S4!.  The  proper  course 
for  a  party  dissatisfied  mth  the  order  of  a  Magis- 
trate, passed  with  jurisdiction  under  Act  XXI 
of  1841,  to  pursue  was  to  appeal  against  that  order, 
and  not  to  bring  a  civil  suit  for  its  reversal. 
Omoola  KooTiruR  V.  GoHUN  Patuck 

1  Ind.  Jur.  O.  S.  36 
s.c.  Omoola  Koowttr  v.  Sohun  Patuck. 

1  Hay  29 
s.c.  SoHtrN  Patuck  v.  Omoola  Koowur 

Marsh.  7 

Kedarnath  Mookerjee  v.   Parbutty  Peish- 
KAR 2  W.  R.  267 

Prankishen  Surma  v.   Ramrooder  Surma. 

Marsh.  214 
s.c.  Ramrooder  Surma  v.  Prankishen  Surma 

2  Hay  86 

Ramkishore      Bhuttacharjee     v.    Biseshur 
Bhuttacharjee  ....     Marsh.  231 

s.c.  Biseshur  Bhuttacharjee    v.  Ramkishore 
Bhuttacharjee  ....      1  Hay  559 

56.  POSSESSION,  SUIT  FOR. 

1.  —  Purchaser    from     rightful 

owner,  suit  by — Right  of  suit — Trespasser  in 
possession — Sale  deed  voidable  and  not  void — 
Effect — False  recital  as  to  consideration — Transfer  by 
person  out  of  possession — Validity — Champerty — 
Gambling  in  litigation — Adoption — Proof.  It  is 
not  enough  for  a  trespasser,  who  seeks  to  maintain 
possession  against  a  purchaser  from  the  rightful 
owner,  to  make  out  that  the  sale-deed  in  favour 
of  the  purchaser  is  voidable  at  the  option  of  the 
vendor.  He  must  show  that  it  is  absolutely  void. 
A  sale-deed  cannot  be  challenged  by  a  person,  who 
was  no  party  to  it,  when  apart  from  an  untrue 
recital  as  to  consideration  there  was  no  other 
flaw  in  the  transaction.  The  sale-deed  in  this 
case  had  been  passed  in  favour  of  the  plaintiff  by 
the  rightful  owner,  who  was  out  of  possession, 
needy  and  unable  to  prosecute  his  claim  against 
the  trespasser  without  assistance.  The  Judicial 
Committee  held  that  there  was  nothing  extortionate 
or  unreasonable  in  the  terms  of  the  bargain  in  this 
case,  no  gambling  in  litigation,  nothing  contrary 
to  public  policy,  and  that  the  transaction  was  a 
present  transfer  by  the  owner  to  the  plaintiff 
giving  the  latter  a  good  title,  on  which  he  was 
competent  to  sue.  Achal  Ram  v.  Kazim  Husain 
Khan  (1905)  .         I.  L.  R.  27  AIL  271 

s.c  9  C.  W.  N".  477 
L.  R  32  I.  A.  113 


RIGHT  OP  SUIT— cOTrfti. 

56.  POSSESSION,  SUIT  FOR— cowfi. 

2.  ^ Suit  for  possession   or  dis- 

possession  after  obtaining  peaceable  pos- 
session without  execution   of  decree.     If  a 

party  in  whose  favour  a  decree  for  possession  has 
been  passed  peaceably  obtains  possession  \vith- 
out  the  aid  of  the  Court,  and  is  subsequently  dis- 
possessed, he  can  maintain  an  action  against  the 
persons  who  have  dispossessed  him,  although  he 
has  not  taken  out  execution  of  the  decree.  Ram 
Newaz  Singh  v.  Kishun  Rai  .  6  W.  "W.  137 
See  GoPAL  Das  v.  Than  Singh. 

I.  L.  R.  4  All.  184 

3.  Suit  for  possession  of  land 

taken  away  in  execution  of  decree  in  bound- 
ary suit.  A  party  has  no  right  to  bring  a  civU 
suit  to  get  possession  of  land  which  has  been  taken 
from  him  and  awarded  to  his  adversary  in  the  exe- 
cution of  a  decree  in  a  boundary  suit.  \^^atson  v. 
Bejoy  Gobind  Bural.  Shamasoondery  Debea  v. 
Be  JOY  Gobind  Bural  .         .     W.  R.  1864,  331 

4.  — Suit    for    possession     after 

dispossession  under  decree  obtained  by 
mortgagees — Cause  of  action.  In  the  year  1839 
the  defendant's  ancestor  had  mortgaged  a  share  in 
a  mouzah  to  the  ancestor  of  the  plaintiffs.  The 
mortgagee  sued  to  foreclose  the  mortgage  and  ob- 
tained a  decree,  in  execution  of  which  he  obtained 
possession  of  the  share.  After  this,  some  prior 
mortgagees  obtained  a  decree  in  the  ^dder  Court 
in  1847,  to  the  effect  that  the  disputed  property 
should  be  taken  away  from  the  plaintiff 's  ancestor 
and  given  to  the  prior  mortgagees  till  their  lien  was 
satisfied,  when  he  should  obtain  possession  as  be- 
fore. The  lien  of  the  prior  mortgagees  was  satis- 
fied in  1870,  when  the  defendants  obtained  posses- 
sion. The  plaintiffs  sued  to  recover  possession. 
Held,  that  no  right  of  action  accrued  to  the  plaintiffs 
by  reason  of  the  satisfaction  of  the  decree  of  the 
prior  m  ortgagees  and  the  recovery  of  the  possession 
of  the  estate  by  the  defendants.  Shimhoo  v.  Na- 
RAiN  Singh         .         .         .         .      5  W.  W.  153 

5. Suit  for  separate  posses- 
sion of  share  of  estate.  A  suit  will  lie  for  the 
separate  possession  of  a  share  of  an  estate  in  propor- 
tion to  the  plaintiff's  share.  Goloke  Chunder 
Chuckerbutty    v.    Kallee    Kinkur    Chucker- 

BUTTY 1  W.  R.  164 


6. 


Suit  by  holder  under  dur- 


putnidar  for  share  of  estate.  A  patni'estate 
was  the  inheritance  of  five  brothers,  two  of  whom 
appropriated  the  w^ole  of  it.  Held,  that  the  holder 
under  a  kaimi  pottah  from  a  dar-patnidar  of  the 
three  ousted  brothers  could  sue  to  obtain  posses- 
sion of  his  share  of  the  estate.  Tara  Soondery 
Debia  v.  Shama  Soondery  Debia  .     4  W.  R.  58 

Suit  by  minor  for  his  share 


of  undivided  property.  A  suit  cannot  be 
brought  on  behalf  of  a  Hindu  minor  to  secure  hia 
share  in  undivided  family  property,  unless  there  is 
evidence  of  such  malversation  aa  will  endanger  the 
minor's   interests   if    hia  share  be  not    separately 


DIGEST  OF  CASES. 
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BIGHT  OF  STJlT—contd. 

56.  POSSESSION,  SUIT  FOR— co»»/i. 
eecured.     Chokkalixgam  Pn.T.Ai  v.  Svamiyak  Pil- 
LAi.     Svamiyak  Pillai  v.  Chokkali>-gam  Pillai 

1  Mad.  105 

8.  . Suit  by  minor  for  partition   j 

— Prejudice  of  interests  of  minor.     A  suit  on  behalf    ! 
of  a  minor  for  partition  will  lie,  if  the  interests  of  the 
minor  are  likely  to  be  prejudiced  by  the  property 
being   left   in  the   hands  of  the  co-parceners  from 
whom  it  is  sought  to  recover  it.     Kamakshi  Ammal    : 
V.  Chidambara  Reddi    .         .         .3  Mad.  94   ; 

AUCMELAMMAH    r.    AErXACHEIXAM   PHXAI.  \ 

3  Mad.  69    ! 

9. Suit  by  tenant  having  right  j 

to  possession,  but  not  right  of  occupancy  j 
—Act  X  of  1S59,   s.    6,    and   s.    23,    cl.    6.     Ji  a. 

tenant  has  a  right  to  the  possession,  he  may  sue  . 

under  cl.  6,  s.  23",  Act  X  of  1859,  although  he  may  { 

not  have  a  right   of  occupancy  under  s.  6  of   the  ! 

Act.      WaTSOX  &  Co.  V.  DWARKAXATH  SiKCAK  j 

Marsh.  415  :  2  Hay  533   i 

Dhajah  Roy  v.  Sckhawxt  Hosseix. 

Marsh.  492 

s.c.  SrKHAwrr  Hossecn  v.  Dhajah  Roy. 

2  Hay  597    \ 
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10. 


Suit  for  possession  by  un- 


registered pizrchaser  after  ejectment — Beng. 
Act  VIII  of  1SH9,  ss.  26,  64— Effect  of  sale  of  tenure 
by  shareholder  in  zamindari — Onus  of  proof.  K, 
the  recorded  tenant  of  a  mirasi  mokurrari  tenure, 
died  leaving  G,  his  son  and  heir,  who  sold  the  tentire 
which  eventually  came  into  the  hands  of  the  plaint- 
iff's father,  and  afterwards  on  his  death  became 
vested  in  the  plaintiffs,  but  neither  they  nor  their 
father,  though  they  made  attempts  to  do  so,  ever 
obtained  the  registration  of  their  names  as  tenants. 
R,  one  of  the  two  shareholders  in  the  zamindari, 
brought  a  suit  for  arrears  of  rent  of  the  tenure 
against  G,  and  in  execution  of  the  decree  he  ob- 
tained in  that  suit  the  tenure  was  sold  and  pur- 
chased by  the  other  zamindar,  by  whom  the  plaint- 
iffs were  dispossessed.  Held,  that  the  plaintiffs 
were  not  precluded  by  the  fact  that  their  names 
were  not  registered  as  tenants,  under  s.  26  of  the 
Rent  Act,  from  bringing  a  suit  to  recover  possession 
of  the  tenure.  The  holder  of  tho  decree,  in  execution 
of  which  the  tenure  was  sold,  assuming  him  to  be 
only  a  shareholder  in  the  zamindari  right,  had 
no  right  under  s.  64  to  sell  the  tenure,  but  only  the 
interest  of  the  person  against  whom  the  decree 
was  passed.  The  onus  was  on  the  defendant  to 
show  that  the  sale  under  the  decree  for  rent  was 
of  such  a  nature  as  to  give  him  priority  over  the 
plaintiffs.  Kristo  Chuxdee  Ghose  v.  Raj  Kristo 
Bahdyopadhya        .         .    I.  li.  E.  12  Gale.  24 


IL  ^ 


Suit  for  possession  by  pur- 
chaser at  sale  in  execution  of  decree — Civil 
Procedure  Code  {Act  XIV  of  1882),  ss.  11,  318— 
Concurrent  remedies.  A  purchaser  at  a  sale  in  exe- 
cution not  having  applied  to  the  Court  for  posses- 
sioB  under  s.  318  of  the  Code  of  Civil  Procedure, 


EIGHT  OF  SUIT— contd. 


56.  POSSESSION,  SUIT  FOB— concld. 

brought  a  regular  suit  to  obtain  possession  of  the 
property  purchased.  Held,  that,  although  a  remedy 
might  be  open  to  the  plaintiff  under  s.  318,  still 
he  was  not  precluded  from  bringing  a  regular  suit, 
the  remedies  being  concurrent.  Kishori  Mohttk 
Roy  Chowdhby  v.  Chtxder  Nath  Pal 

I.  L.  E.  14  Gale.  644 

12.  Symbolical  possession  ob- 
tained in  execution  of  former  decree — Fresh 
suit  against  the  same  defendants  to  obtain  actudt 
possession.  A  plaintiff  who  has  obtained  only  sym- 
boUcal  possession  in  execution  of  a  former  decree 
is'entitled  to  maintain  a  fre.-sh  suit  against  the  same 
defendant  to  obtain  real  possession.  Shaxkar  Bisto 
Nadgir  v.  Narsdtgrav  Ramchaxdra  Jahagirdar 
I.  L.  E.  22  Bom.  667 


13. 


Co-defendants — Specific  Relief 


Act  (I  of  1877),  s.  27 — Specific  performance,  suit  for 
—Civil  Procedure  Code  (Act  XIV  of  1882),  ss.  13, 
43 — Relinguishment — Res  judicata — Parties.  Plaint- 
iff had  obtained  a  decree  for  specific  perform- 
ance of  a  contract  of  sale  against  defendants 
Nos.  3  to  7,  and  subsequently  brought  the  present 
suit  for  possession  against  them  and  the  principal 
defendants,  in  whose  favour  the  former  had  executed 
a  conveyance,  and  who,  although  made  parries  in 
the  former  smt,  were  at  the  request  of  the  plaintiff, 
subsequently  removed  from  the  category'  of  de- 
fendants. Held,  that  the  claim  against  both  the 
sets  of  defendants  did  not  arise  out  of  the  same 
cause  of  action,  and  that  the  present  suit  was  not 
barred  by  ss.  13  and  43  of  the  Civil  Procedure  Code. 
Held,  also,  that  it  was  not  necessary,  under  s.  27  of 
the  Specific  Rehef  Act,  to  bring  the  previous  suit 
against  both  the  sets  of  defendants.  Abdcl  MAjn> 
V.  Bom  A  Nath  Dhcr  (1901)      .     6  G.  W.  N".  314 

57.  PRE-EMPTION. 


Compromise  of   suit 

for  pre-emption,  by  means  of  u-hich  property  is  trans- 
ferred— Suit  for  pre-emption,  based  on  decree  in  such 
suit.  Held,  that  no  suit  for  pre-emption  wUl  lie, 
the  basis  of  which  is  a  decree  for  pre-emption|fin 
another  suit.  Abdue  Razzaq  r.  Mttmtaz  HrsAnr 
(1903) I.  L.  E.  25  All.  334 

58.' PRIVACY,  INVASION  OF. 

-FEasement — Suit    for    injunction — 


Jurisdiction  of  Civil  Court.  The  invasion  of  privacy 
by  opening  windows  is  not  a  wrong  for  which  an 
action  will  he.  Komathi  v.  Gurunada  Pillai,  3 
Mad.  141,  followed.     Aztt  v.  AMEERrBrei 

I.  L.  E.  18  Mad.  163 

59.  PROPERTY  AT  DISPOSAL  OF 
GOVERN^klENT. 

Property    found    by     police. 


and,  no  claim  being  proved,  placed  at  dis- 
posal of  Government  by  order  of  Magis- 
trate   under    Criminal     Procedure    Code^ 


I 


(     11075     ) 
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HiaHT  OF  SUIT— contd. 


59.  PROPERTY  AT  DISPOSAL  OF   GOVERN- 
JIENT— cowcW. 

1882,  s.  524.  Quccre:  Whether  a  suit  lies  to 
recover  property  placed  at  the  disposal  of  Govern- 
ment by  an  order  of  a  Criminal  Court  under  s.  524 
of  the  Criminal  Procedure  Code.  In  re  Gholam 
Abid,  Prinsep's  Criminal  Procedure  Code,  7th  Ed., 
under  s.  S9  ;  Government  of  Bengal  v.  Surwar  Jan, 
18  W.  R.  Cr.  33  ;  Buhkoore  Singh  v.  Government, 
8  W.  R.  207 ;  and  Queen- Empress  v.  Tirbhovan 
llanekdcand,  I.  L.  R.  9  Bom.  131,  referred  to. 
Secretary  of  State  for  India  v.  Vakhatsang- 
ji  Meghrajji      .     .     .     I.  L.  B.  19  Bora.  668 


60.     PUBLIC  OR  PRIVATE  RIGHTS. 
1.  RiKht  to  graze    cattle — Civil 


Procedure  Code,  ss.  31,  53 — Public  right — Amend- 
ment of  plaint.  A  suit  for  an  injunction  to  restrain 
interference  with  his  right  to  graze  cattle  on  the 
bed  of  a  certain  tank.  Th^  other  raiyats  of  the 
village  in  whom  the  same  right  vested  were  origi- 
nally joined  as  plaintiffs,  but  the  plaint  was 
amended  under  s.  53  of  the  Code  of  Civil  Procedure, 
and  their  names  were  struck  off  the  record.  A 
proved  no  special  damage.  Held,  that  the  fact  that 
the  other  raiyats  of  the  village  had  similar  rights 
did  not  make  A's  right  a  public  right  in  the  sense 
that  no  action  could  be  brought  upon  it  unless 
special  damage  was  proved.  Venkatachala  v. 
KuppusAMi     .         .         .       I.  L.  R,  11  Mad.  42 

Mutwalis,    rights    of — Waqf 


property,  claim,  to — Suits  relating  to  public  rights 
—Civil  Procedure  Code  {Act  XIV  of  1882),  s.  539. 
A  suit  between  two  private  parties  claiming  certain 
rights  as  mutwalis  over  waqf  property  is  not  of 
such  a  public  nature  as  to  come  within  the  pur- 
view of  s.  539  of  the  Civil  Procedure  Code,  which 
contemplates  that  there  must  be  some  dispute  in 
existence  between  the  parties  of  such  a  public  nature 
that  the  intervention  of  the  Advocate-General  is 
necessary  to  decide  if  and  by  whom  a  suit  should 
be  brought  to  establish  a  public  right.  Sajedur 
Raja.  Chowdhuri  v.  Gour  Mohun  Dass  Baishnav, 
I  L.  R.  24  Calc.  418,  referred  to.  Maxijan  Bibee 
V.  Khadem  Hossein  (1905)  I.  L.  R.  32  Calc.  273 

Gl.  PUBLIC  WORSHIP,  SUITS  REGARD- 
ING RIGHT  OF. 

1.  ^— Suit  to  remove  place  of  wor- 

ship — Right  to  erect  place  of  worship.  Right  of  way 
— Allegation  of  injury.  In  India  the  members  of 
a  sect  are  at  liberty  to  erect  a  place  of  worship  on 
their  own  property,  although  it  is  more  or  less 
contiguous  to  a  place  already  occupied  by  a  place 
of  worship  appertaining  to  another  sect.  The 
people  of  any  sect  arc  at  liberty  to  erect,  on  their 
own  property,  places  of  worship,  either  public  or 
private,  and  to  perform  worship,  provided  that,  in 
the  performance  of  their  worship,  they  do  not  cause 
material  annoyance  to  their  neighbours.  Seshay- 
YANGAR  V.  Seshayy.\ngar  .  I.  L.  R.  2  Mad.  143 


RIGHT  OF  BVlT—contd. 

61.  PUBLIC  WORSHIP,   SUITS   REGARDING 
RIGHT  OF— condd. 
Madary  v.  Goberdun  Hulwai 

I.  L.  R.  7  Calc.  694  :  9  C.  L.  R.  303 

Parthasaradi  Ayyangar  v.  Chinna  Krishna 

Ayyangar     ,         ,         .       I.  L.  R.  5  Mad.  304 

Suit  founded  on  sanctity  of 


place  of  public  worship — Suit  to  restrain  pro- 
cession in  public  streets.  No  sect  is  entitled  to 
deprive  others  for  ever  of  the  right  to  use  the  public 
streets  for  processions  on  the  plea  of  the  sanctity 
of  their  place  of  worship  or  on  the  plea  that  wor- 
ship is  carried  on  therein  day  and  night.  Stjn- 
dram  Chetti  v.  Queen.  Ponntjsami  Chetti  v. 
Queen        .         .         .  I.  L.  R.  6  Mad.  203 

3. Suit  to  restrain  superin- 
tendent of  mosque  from  using  it  for  other 
purposes  or  obstructing  worshippers — Suit 
by  worshipper.  The  worshippers  at  a  public  mos- 
que can  maintain  a  suit  to  restrain  the  superinten- 
dents of  such  mosque  from  using  it  or  its  appurte- 
nant rooms  for  purposes  other  than  those  for  which 
they  were  intended  to  be  used,  and  from  doing 
acts  which  are  likely  to  obstruct  worshippers  in 
entering  or  leaving  such  mosque.  Abdul.  Rah- 
man v.  Yar  Muhammad      .     I.  L.  R  3  All.  636 


62.  REGISTRATION  OF  NAME. 

1-  Suit  as  proprietor  of  estate 

to  compel  entry  in  Collector's  book — Right 
to  share  in  land.  A  person  claiming  a  share  in  land 
by  right  of  heirship  has  no  right  of  suit  against  a 
Collector  to  obtain  entry  of  his  name  in  the  revenue 
books  :  the  proper  form  of  suit  is  against  the  co- 
heirs for  a  declaration  of  his  right  to  a  share,  and  an 
award  of  such  share.  Fatma  kom  Nubi  Sahbb 
V.  Darya  Saheb      ...        10  Bom.  187 

2.  . Suit  to  compel  registration 

of  name — Suit  of  vague  and  speculative  nature.  A 
suit  by  a  plaintiff,  who  alleges  that  he  is  in  posses- 
sion of  property,  joraying  that  the  Court  v.'ill  cause 
the  registry  to  be  altered  into  his  name  without 
stating  that  the  proper  authorities  had  refused  to 
make  the  entry,  and  without  joining  as  defendants 
the  only  person  who  had  power  to  do  so,  was  held 
to  be  not  maintainable.  Ibrai  Byari  v.  Kaun- 
dinya 2  Mad.  363 

3. Suit  to  compel  registration 

of  name  as  proprietor — Collector  in  Chota  Nag- 
pore— Beng.  Regs.  I  of  1793,  s.  9,  and  XIII  of  1833. 
A  Collector  in  Chota  Nagpore  cannot  be  compelled 
by  suit  to  register  the  name  of  any  one  as  pro- 
prietor of  an  estate.  Lalla  Bissbn  Pershad  v. 
Collector  of  Hazareebagh       .    13  W.  R.  397 

4.  . Suit  to  compel  registration 

of  another  person's  name — Lessee  holding  aa 
agent  of  others.  A  Collector  may  register  as  farmer  a 
person  to  whom  a  farming  lease  has  been  given, 
notwithstanding  he  holds  it  in  reality  as  the  agent 
of  another,  and  a  third  person  has  no  right  to   sue 
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HIQHT  OP  SUIT— contd. 

62.  REGISTRATION  OF  NAME— concW. 

to  compel  the  registration  of  such  other  person. 
Collector  of  Midnapore  v.  Ramdhone  Dtttt 
Marsh.  65  :  1  Hay  133 


5. 


Bight  of  suit  by  a  se-pat- 


nidar  against  a  dar-patnidar  for  registra- 
t;ion  of  name.  A  se-patnidar  is  not  entitled  to  sue 
a  dar-patnidar  to  compel  him  to  register  his  name  in 
his  sherista  as  the  transferee,  of  a  se-patni  tenure, 
but  it  is  open  to  him  to  sue  for  a  declaration  of  his 
Tight  as  a  tenant  of  the  dar-patnidar.  fMoTiLAL 
SrwoH  V.  Omar  Ali     .         .         .    3  C.  W.  BT.  19 


RESUJIPTION,  SUIT  FOR  UNLAWFUL. 
Suit  for    damage  for    unla-wful 


resumption    by    Government Government 

may  be  sued  by  any  person  injured  by  its  acts 
of  unlawful  resumption.  Ramnaeain  Mookerjee 
V.  Mahtab  Chunder      .       1  Ind.  Jur.  O.  S.  48 


64.  REVENUE,  SALE  FOR  ARREARS  OF. 


1. 


Suit  for  property  attached 


"by  revenue  authorities — Act  XXXII  of  1860 
— Effect  on  suit  of  failure  to  de-posit  the  revenue  or 
give  security.  When  a  third  party  objected  to  the 
auction  sale  of  certain  immoveable  property  which 
had  been  attached  by  the  revenue  authorities,  it 
was  heid  that  his  right  to  bring  an  action  to  prove 
that  the  property  was  his  was  not  barred  by  s.  184, 
Act  XXXII  of  1860,  because  he  had  omitted  to 
deposit  the  money  demanded  by  Government  or 
to  file  security.  Sheo  Pershad  Sestgh  v.  Gopal 
Lall      .         *         .         .  14  W.  R.  276 


2. 


Payment    of   Government 


revenue  by  mortgagees  in  possession  to 
save  the  property — Payment  of  mortgage-money 
into  Court  by  mortgagors  and  rdinquishment  of 
'possession  by  mortgagees,  subsequent  suit  by  mort- 
gagees to  recover  the— Government  revenue  paid  by 
them  by  sale  of  the  mortgaged  property — Transfer 
of  Property  Act,  {IV  of  1SS2),  s.  83.  The  plaint- 
iffs were  mortgagees  in  possession  of  certain  shares 
in  a  village  under  a  mortgage,  which,  as  to  the 
principal  amount  advanced,  was  a  simple  mort- 
gage :  as  to  the  interest  a  usufructuary  mortgage. 
The  mortgagees,  to  save  the  property  from  sale 
paid  up   certain   arrears   of   Government   revenue. 

^Subsequently  the  defendant,  who  was  the  represen- 
tative of  the  mortgagors  under  s.  83  of  the  Transfer 
of  Property  Act,  paid  the  original  sum  due  under 
the  mortgage  into  Court.     The  mortgagees  with- 

■  drew  the  money  so  paid  in  and  deposited  the  mort- 
gage-deed in  Coxu-t.  The  mortgagees  then,  after 
relinquishing  possession  of  the  mortgaged  property, 
sued  to  recover  the  money  which  they  had  paid  as 

•-Government  revenue  by  sale  of  the  mortgaged  pro- 
perty.    Held,  that,  though  the  mortgagees  might 

•  originally  have  treated  the  amount  paid  by  them 

:3S  Government  levenue  as  part  of    the   mortgage- 


RIGHT  OP  STJIT— contd. 

64.  REVENUE,  SALE  FOR  ARREARS  OF 

— concld. 
money,  they  did  not  by  such  payment  obtain  a 
lien  independently  of  their  position  as  mortgagees, 
and  when  once  they  had  abandoned  their  hen  on 
the  mortgaged  property  by  accepting  the  money 
paid  into  Court  by  their  mortgagors  and  by  relin- 
quishing possession  of  the  mortgaged  property,  they 
could  not  afterwards  revive  it,  and  their  suit,'  which 
was  for  realization  of  the  Government  revenue  paid 
by  them  by  sale  of  the  mortgaged  property,  must 
fail  Semble :  A  mortgagee  who  had  given  up  his 
lien  under  circumstances  similar  to  those  above 
described,  might  bring  a  simple  money  suit  to  re- 
cover money  paid  by  him  to  save  the  property  from 
sale  in  execution  of  arrears  of  (Government  revenue. 
Kinu  Ram  Dass  v.  Mozoffer  Husain  Shaha,  I.  L. 
R,  14  Calc.  809  ;  Lachman  Singh  v.  Salig  Ram,  I.  L. 
R.  8  All.  384 ;  Achut  Ramcharulra  Pat  v.  Hari 
Kamti,  I.  L.  R.  11  Bom.  313  ;  Girdhar  Lai  v.  Bhola 
Nath,  I.  L.  R.  10  AU.  611  ;  Parsotam  Das  v.  Jaijit 
Singh,  AU.  Weekly  Notes,  (1890),  90  ;  Nikka  Mai 
v.  Sulaiman  Shaikh  Gardner,  I.  L.  R.  2  All.  193  ; 
Kristo  Mohiriee  Dassee  v.  Kaliproscmo  Ghose,  I.  L. 
R.  8  Calc.  402  ;  and  Nugender  Chunder  Ghose  v. 
Kaminee  Dossee,  11  Moo.  I.  A.  241,  referred  to, 
AsANDi  Ram  v.  Dur  Najaf  Ali  Begaji 

I.  3L.  E.  13  AU.  195 

3. Sale  for  arrears  of  revenue 

—N.-W.    P.    Land  Revenue   Act    {XIX  of  1S73), 
ss.  185,  186 — IHsposal  of  surplus    proceeds — Z)w- 
tribution   amongst    creditors    of   defaulters — Suit  hy 
one    of   such    creditors    against    another — Cause    of 
action.     An    estate    which    had    been    mortgaged 
separately  to  two  different  mortgagees  was  sold 
for  default  in  payment  of  Government  revenue. 
By  the  sale  a  much  larger  sum  than  was  sufficient 
to  satisfy  the  arrears  of  revenue  was  realized.     The 
Collector,  instead  of  paying  the  surplus  to  the  de- 
faulter, mortgagor,  paid  therewith  one  of  the  mort- 
gagees in  full  and  the  other  in  part.     The  mort- 
gagee who  had  been  paid  in  part  only  sued  the 
other  mortgagee    for  the  balance  due  on  his  (the 
plaintiff's)  mortgage,  alleging  that  it  was  prior  to 
that  of  the  defendant  and  ought  to  have  been  paid 
off  in  full.     Held,  that  the  suit  would  not  lie.     The 
action  of  the  Collector  in  contravention  of  the  ex- 
press provisions  of  s.  185  of  Act  XIX  of  1873  gave 
the    plaintiff  no  cause  of  action  against  the  other 
mortgagee.     Kunj    Behari     Lal    v.     Parsotam 
Narain        .         .         .         I.  L.  R.  21  AU.  137 

65.  REVENUE,  SUIT  FOR  ARREARS  OF. 
Suit  for  arrears    of     Govern- 


ment revenue— ^d  XIV  of  1863,  s.  1,  cl.  1. 
In  a  suit  under  cl.  1,  s.  1,  Act  XTV  of  1863,  for  the 
recovery  of  arrears  of  Government  revenue,  the 
plaintiff  was  a  lambardar  and  paid  the  Govern- 
ment revenue  and  the  defendants  severally  paid 
rent  to  him  according  to  the  rent  roll,  the  net 
profits  after  the  Government  demand  and  other 
payments  had   been  made,   being   divided  among 
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EIGHT  OF  SUIT— cow^rf. 

65.  REVENUE,     SUIT     FOR     ARREARS     OF 

— concld. 

them.   Held,  that  the  suit  would  not  lie  under  that 
section.     Mxjhkxjn  v.  Jusram      .      4  TS.  "W.  165 

66.  ROAD  AND  OTHER  CESSES,  SALE  FOR 
ARREARS  OF. 

Omission  to  appeal  to  Com- 


missioner— Act  XI  of  1859,  s.  33 — Public  Demands 
Becovery  Act  (Beng.  Act  VII  of  ISSO),  s.  2.  A  Buit 
to  set  aside  a  sale  for  arrears  of  road  and  public 
cesses  will  lie,  although  no  previous  appeal  to 
the  Commissioner  has  been  made  under  s.  33  of 
Act  XI  of  1859.  Such  a  sale  is  not  one  for  arrears 
of  revenue  or  other  demands  realizable  in  the 
same  manner  as  arrears  of  revenue  are  realizable 
within  the  meaning  of  that  section.  Mohibxjl 
HiiQ  V.  Shed  Sahay  Singh    I.  L.  B.  25  Gale.  85 

Suit  to  set  aside  a  sale   for 


arrears  of  cesses  on  the 'ground  that  no 
notice  was  issued  under  s.  10  of  the  Act, 
whether  maintainable  in  the  Civil  Court 
— Public  Demands  Becovery  Ad  (Beng.  Act  VII 
of  1880),  ss,  2,  8,  and  10— Beng.  Act  VII  of  1868, 
ss.  2  and  8.  A  suit  to  set  aside  a  sale  held  for 
arrears  of  cesses  on  the  ground  that  no  notice  of 
the  certificate  under  s.  10  of  Bengal  Act  VII  of 
1880  was  served  upon  the  plaintiff  is  maintainable 
in  the  Civil  Court.  Baijnath  Sahai  v.  Bamguth 
Singh,  I.  L.  B.  23  Calc.  775,  and  Saroda  Charan 
V.  Kista  Mohan,  1  C.  W.  N.  516,  referred  to. 
Chttnder  Kumar  Mukerjee  v.  Secretary  of 
State  for  India 

I.  li.  R.  27  Calc.  698  :  4  C.  W.  N.  586 

67.  SALE  IN  EXECUTION  OF  DECREE. 


1.  - Suit  to  set  aside   sale — Civil 

Procedure  Code,  1859,  s.  257 — Siiit  by  representative 
of  judgment-debtor.  S.  257,  Act  VIII  of  1859,  did 
not  bar  the  representative  of  a  judgment  debtor 
from  bringing  a  regular  suit  to  set  aside  an  execu- 
tion sale,  except  on  the  score  of  its  having  been 
irregularly  conducted.  Jummal  Ali  v.  Tirbhee 
Lall  Doss         .         .         .         .         12  "W.  E.  41 

2.  • — Suit  on  ground  of 

fraud— Civil  Procedure  Code,  1859,  s.  256.  S.  256 
of  Act  VIII  of  1859  did  not  bar  a  suit  brought  by 
a  judgment-debtor  to  set  aside  an  execution  sale 
on  the  ground  that  the  decree-holder  fraudulently 
got  the  property  sold  in  execution  of  a  previous 
satisfied  decree  :  it  only  applied  to  cases  of  irre- 
gularity in  the  sale  proceedings.  Budree  v. 
LoKEMuN 3  Agra  89 

3.  Civil  Procedure 

Code,  1859,  s.  257.  An  order  cannot  be  said  to  have 
been  made  under  s.  257,  Code  of  Civil  Procedure, 
so  as  to  bar  a  suit  to  set  aside  a  sale  in  execution  of 
decree,  when  the  judgment-debtor  was  not  aware 
of  the  proceedings.  Sreemunto  PuRAMA^^CK  v. 
Obhoy  Chxjrn  Manna      .         .      11  W.  E.  297 


RIGHT  OF  SUIT— conW. 
67.  SALE  IN  EXECUTION  OF  DECREE— cwicZ. 

Suit    to  set  aside 


order  confirming  sale — Omission  to  claim  properti/ 
on  its  attachment.  The  plaintiiis  objected  to  the 
confirmation  of  the  sale  of  certain  property  in. 
execution  of  decree,  on  the  ground  that  it  was  their 
property,  and  they  were  unaware  that  it  was  in- 
cumbered, otherwise  they  would  have  discharged 
the  debt ;  neither  did  they  know  the  land  had 
been  attached,  and  was  to  be  sold  in  execution. 
The  sale  was  confirmed,  and  they  sued  to  set  aside 
the  order  confirming  the  sale.  Held,  that  the  suit 
would  not  lie.     Hossein  Beg  v.  Jeewa  Ram 

5  N.  "W.  139 
Bight  of  purchaser 


under  previous  private  sale — Notice  of  transfer — 
Landlord  and  tenant — Beng.  Act  VIII  of  1869 ^ 
s.  26.  The  plaintiff  purchased  under  a  private  con- 
veyance from  the  registered  tenant  of  a  permanent 
transferable  interest  in  land  such  as  is  described 
in  s.  26  of  Bengal  Act  VIII  of  J869,  but  no  notice 
of  the  transfer  was  given  to  the  zamindar.  The 
zamindar  subsequently  brought  a  suit  against  the 
tenant  for  arrears  of  rent  and  obtained  a  decree, 
in  execution  of  which  he  caused  the  tenure  to  be 
sold,  and  himself  became  the  purchaser.  The 
plaintiff  took  proceedings  under  a.  311  of  the  Civil 
Procedure  Code  to  set  aside  the  sale,  but  his  appli- 
cation was  rejected,  on  the  ground — an  erroneous 
one — that  he  was  not  a  proper  party  to  take  such 
proceedings  and  he  did  not  appeal  against  the  order 
rejecting  it.  Held,  in  a  suit  brought  against  the 
zamindar  and  the  tenant  to  set  aside  the  sale,  that 
in  the  absence  of  fraud  the  suit  was  not  maintain- 
able. The  plaintiff  might  have  satisfied  the  rent 
decree  and  so  prevented  the  sale,  or  he  might  have 
appealed  against  the  order  rejecting  his  application 
to  set  it  aside  ;  but  having  done  neither  and  the  za- 
mindar having  had  no  notice  of  the  transfer,  the 
plaintiff  was  not  entitled  to  treat  the  proceedings 
in  the  rent  suit  as  a  nullity  on  the  ground  that  he 
was  not  a  party  to  thiit  suit.  Panye  Chunder 
Sircar  v.  Hurchunder  Chowdhry 

I.  L.  E.  10  Calc.  496 


6. 


Act  X  of  1859, 
S.   151,  Act  X  of 


s.  151 — Sale  for  arrears  of  rent. 
1859,  barred  a  regular  suit  by  a  judgment-debtor  to- 
set  aside  a  sale  in  execution  of  a  decree  for  arrears 
of  rent.-  Rttttun  Monee  Dassee  v.  Kaleekissen 
Chuckerbutty     .         .         .      "W.  E.  F.  B.  147 

7. Act   X    of  1859,. 

s.  151  and  ss.  110,  111 — Dismissal  of  objections. 
A  suit  to  set  aside  a  sale  in  execution  of  a  Civil 
Court's  decree  of  a  saleable  under-tenure  other 
than  that  from  which  the  arrears  of  the  rent  were 
due  was  not  barred  by  s.  151,  Act  X  of  1859.  The 
provisions  of  s.  110,  Act  X  of  1859,  were  applicable 
in  such  a  case  ;  and  a  party  whose  objection  under 
s.  Ill  was  overruled  had  a  right  to  bring  a  suit  in 
the  Civil  Court.  Juggessttr  Sfhayb  v.  Gopal 
Lall 11  W.  E.  260 


8. Non-registration 

of  name — Suit  by  unregistered  holder  to  set  aside  salt 
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BIGHT  OF  SUIT— conW. 

67.  SALE  IN  EXECUTION  OP  DECREE— contd. 
of  under-ienure.  The  holder  of  an  nnder-tenure. 
though  his  name  has  not  been  registered  as  the 
owner,  may  bring  a  smt  to  set  aside  a  sale  of  the 
ander-tenure  made  in  execution  of  a  decree  for 
rent  against  the  former  holder,  on  the  ground  that 
the  money  due  imdor  the  decree  had  been  deposited 
before  the  sale.  Afzal  All  v.  Lala  Gatjbnabayan 
B.  L.  R.  Sup.  VoL  519  :  6  W.  R.,  Act  X,  59 


9. 


lUegal  sale  by 


Collector.  A  suit  will  lie  to  set  aside  the  proceed- 
ings of  a  Collector  who  acts  without  jurisdiction 
in  selling  land  not  within  his  jurisdiction.  Khoo- 
Noo  V.  AooDAL  Singh       .         .        8  "W.  R.  511 

JoKEE  Lall  v.  Ntjesinq  Nakain  Sdtgh 

4  W.  R.,  Act  X,  5 


10. 


Sale    under  Cri- 


minal Procedure  Code,  1861,  s.  185.  A  suit  waa 
held  not  to  lie  to  set  aside  a  sale  of  property  carried 
out  under  s.  185  of  the  Criminal  Procedure  Code, 
1861.    BuKHOOEEE  Singh  v.  Goveeivmekt 

8  W.  R.  207 


11. 


Suit  to  set  aside 


sale  for  irregularity — Beng.  Act  VII  of  1880 — Civil 
Procedure  Code,  1882,  ss.  311,  312.  The  words 
"in  respect  of  sales  in  execution  of  decrees"  in 
8.  19  of  Bengal  Act  VII  of  1880  do  not  include 
any  proceedings  instituted  after  the  sale  for  set- 
ting it  aside.  Ss.  311  and  312,  therefore,  of  the 
Civil  Procedure  Code  do  not  apply  to  sales  under 
a  certificate.  A  suit  therefore  to  set  aside  such  a 
sale  for  irregularity  is  not  barred  by  s.  312. 
Sadhxtsakan  Singp  v.  Panchdeo  Lal 

I.  L.  R,  14  Calc.  1 

Ram  Logan  Ojha  v.  Bhawani  Ojha 

I.  li.  R.  14  Calc.  9 


12. 


—    Fraud — Sale 


under  Act  X  of  1859 — Civil  Procedure  Code,  s.  244 
—Act  XXIII  of  1861,  s.  11.  B  obtained  an  ex 
parte  decree  for  arrears  of  rent  against  S  under 
Act  X  of  1859,  and  in  execution  of  that  decree 
brought  the  tenure  to  sale.  At  the  sale  the  tenure 
was  purchased  by  N.  S  then  brought  a  suit  against 
B  and  N  to  set  aside  the  sale  on  the  ground  that  the 
rent-decree  and  all  execution  proceedings  taken 
thereunder  were  fraudulent,  and  alleging  that  B 
was  the  actual  purchaser  in  the  name  of  N.  An 
objection  was  taken  that  the  suit  would  not  lie,  and 
that  the  questions  in  the  suit  were  such  as  could 
have  been  determined,  and  were  determined,  by 
the  Court  execut.ng  the  decree.  Held,  that  neither 
s.  244  of  the  Civil  Procedure  Code  nor  the 
corresponding  s.  11  of  Act  XXIII  of  1861  has 
any  application  to  proceedings  in  execution  of  a 
decree  under  Act  X  of  1869,  and  that  the  suit 
being  one  to  set  aside  the  sale  on  the  ground  of 
fraud,  was  maintainable.  Saroda  Chum  Chucker- 
hutty  V.  Mahomed  Isuf  Meah,  I.  L.  R.  11  Calc, 
376,  distinguished.  Bbojo  Gopal  Sabkab  v. 
BrsiRXTifNissA  BiBi        .      I.  L.  R.  15  Calc.  179 
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See   Mohendbo   Nabaut  Chattjbaj    v.    Gopal 
MoNDUL     .         .         .         I.  L.  R.  17  Calc.  769 

Pbosunno  KmiAB  Sanyal  v.  Kau  Das  Sanyai. 
I.  L.  R.  19  Calc.  683 :  L.  R  19  I.  A.  166 

Bhxibon  Mohan  Pal  v.  Nfnda  Lal  Dby 

I.  li.  R.  26  Calc.  324 

and  MoTi  Lal  Chakbabutty  v.  Russick  Chan- 
DBA  Baieagi     .        I.  L.  R.  26  Calc.  326  note 


13. 


—  Transfer  of  Pro- 


perty Act  (IV  of  1882),  8.  99,  Sale  contrary  to 
provisions  of — Civil  Procedure  Code  (Act  XIV  of 
1882),  s.  244 — Sale  by  mortgagee  in  execution  of 
decree.  Property  subject  to  a  mortgage  having 
been  sold  by  the  mortgagee  as  holder  of  a  decree 
against  the  mortgagors,  a  separate  suit  was  brought 
by  the  mortgagors  to  set  aside  the  sale  being  in 
contravention  of  s.  99  of  the  Transfer  of  Property 
Act.  On  objection  being  taken  that  the  suit  was 
not  maintainable,  the  matter  being  one  for  deter- 
mination in  execution  proceedings  under  s.  244 
of  the  Code  of  Civil  Procedure  : — Held  (i)  that,  al- 
though the  sale  was  contrary  to  the  provisions  of  s. 
99  of  the  Transfer  of  Property  Act,  that  section 
being  for  the  benefit  only  of  a  particular  class  of 
persons,  namely,  those  concerned  with  a  right  to 
redeem  mortgaged  property,  such  a  sale  was  not 
void,  but  voidable  ;  (ii)  that  the  question,  being  one 
arising  between  the  parties  to  the  suit  wherein  the 
sale  was  made  and  relating  to  execution,  could  not 
be  raised  and  decided  in  a  suit,  but  should  not  be 
raised  and  tried  only  in  execution  proceedings 
taken  under  s.  244  of  the  Code  of  Civil  Procedure, 
and  the  sale  set  aside  if  such  relief  were  not, 
for  any  reason,  barred  ;  (iii)  that  the  sale  having 
been  confirmed,  such  confirmation  was  final,  and 
precluded  the  mortgagors  from  seeking  the  relief 
to  which  they  would  otherwise  have  been  entitled  j 
and  (iv)  that,  notwithstanding  such  sale  and  con- 
firmation, the  mortgagors  might  not  be  precluded 
from  suing  to  redeem  the  mortgaged  property  on 
payment  of  the  amount  given  credit  for  by  the 
mortgagee  in  respect  of  the  sale.  Mayan  Pathuti 
V.  Paktjean        .  .         L  L.  R.  22  Mad.  347 


14. 


Civil    Procedure 


Code  (Act  XIV  of  1882),  s.  287— Sale  in  execution. 
subject  to  mortgage — Suit  to  set  aside  sale  for  re-sal* 
of  property  free  from  mortgage  lien.  The  plaintiff, 
having  sold  property  in  execution  of  a  decree  sub- 
ject to  a  certain  mortgage  hen  which  had  been  duly 
investigated  and  allowed,  brought  this  suit  to  have 
the  sale  set  aside  and  praying  for  a  re-sale  of  the- 
property  free  from  the  mortgage  lien.  Held,  that 
he  was  not  entitled  to  the  relief  sought.  His  pro- 
per remedy  was  to  have  brought  a  suit  for  a  deck  - 
ration  that  the  alleged  mortgage  was  nuU  and  void, 
and  to  have  stayed  the  sale  till  the  determination 
of  that  suit.  Pabshotam  Matjji  v.  Ganesh 
ViNAYAE       .         .         .     I.  L.  R.  23  Bonu  759^ 


15. 


Suit    to    recover 


property  sold  on  grounds  which    might  have  been. 

16    D 
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made  grounds  for  appeal  against  the  original  decree — 
Acquiescence  in  execution  proceedings.  When  a 
party  to  a  decree  and  subsequent  proceedings  in 
execution  thereof  has  suffered  execution  to  pro- 
ceed and  property  to  be  sold  without  appeahng,  he 
cannot  sue  to  recover  the  property  so  sold  on 
ground  which  might  have  been  taken  in  appeal, 
from  the  decree  or  from  orders  in  execution.  Beni 
Prasad  Kunwar  v.  Lukhna  Kunwar 

I.  L.  R.  21  All.  323 


16. 


Suit    to   eonflrm  sale — Civil 


Procedure  Code,  1869,  ss.  256,  257 — Sale  in  execu- 
tion of  decree — Order  setting  aside  sale — Suit  to  set 
aside  such  orders.  Certain  immoveable  property 
was  put  up  for  sale  in  the  execution  of  B's  decree, 
and  was  purchased  by  him.  Subsequently  on  the 
same  day,  such  property  was  put  up  for  sale  in  the 
execution  of  <S's  decree,  and  was  purchased  by  him. 
5  objected  to  the  confirmation  of  the  sale  to  <S,  on 
the  ground  that  S's  decree  had  been  satisfied  pre- 
"/iously  to  such  sale,  and  the  Court  executing  the 
decrees  made  an  order  setting  aside  such  sale  on 
that  ground.  S  thereupon  sued  B  to  have  such 
order  set  aside,  and  to  have  such  sale  confirmed, 
and  to  obtain  possession  of  such  property.  Held, 
that,  inasmuch  as  such  order  had  not  been  made 
under  s.  257  of  Act  VIII  of  1859,  but  had  been 
made  at  the  instance  of  a  purchaser  under  an- 
other decree,  and  B's  decree  as  a  matter  of  fact 
had  not  been  satisfied,  S's  suit  to  have  such  order 
set  aside  was  maintainable.  Sangam  Ram  v. 
Sheobart  Bhagat  .         .  ^Ij^I.  L.  R.  3  All.  112 


17. 


-''  Civil  ^Procedure 


Code,  1859,  ss.  256,  257 — Sale  in  execution  of  decree — 
Suit  to  set  aside  order  setting  aside  sale.  The  Court 
executing  a  decree  having  made  an  order  setting 
aside  a  sale,  under  Act  VIII  of  1859,  of  immove- 
able property,  in  the  execution  of  the  decree,  the 
purchaser  at  such  sale  sued  the  decree-holder  and 
the  judgment-debtor  to  have  such  order  set  aside 
and  to  have  such  sale  confirmed  in  his  favour.  Held, 
'{Oldi'ield,  J.,  dissenting),  that  the  suit  was  main- 
tainable, the  provisions  of  s.  257  precluding  an 
appeal  from  an  order  setting  aside  a  sale,  and  not 
a  suit  to  contest  the  validity  of  such  an  order  ; 
and  that  the  order  setting  aside  the  sale  in  this  case 
being  ultra  vires,  the  auction-purchaser  was  en- 
titled to  the  relief  he  claimed.  Diwan  Singh  v. 
Bharat  Singh        .         .         I.  L.  R.  3  All.  206 


18. 


Civil  Procedure 


Code,  1877,  ss.  311,  312 — Suit  to  have  execution, sale, 
after  being  set  aside,  confirmed.  Held  (Oldfield 
J.,  dissenting),  that  a  suit  by  the  purchaser  at  a  sale 
of  immoveable  property  in  execution  of  a  decree, 
which  has  been  set  aside  under  ss.  311  and  312 
of  Act  X  of  1877,  to  have  such  sale  confirmed 
on  the  ground  that  there  was  no  irregularity  in  the 
pubhcation  or  conduct  thereof,  is  not  barred  by  the 
last  clause  of  s.  312  or  by  the  last  clause  of  s.  588, 
but  is  maintainable.     Azim-ud-din  v.  Baldeo 

I.  li.  R  3  All.  554 
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19.  — —    Civil  Procedure 

Code,  1859,  ss.  256,  257 — Sale  in  execution — Order 
of  attachment  and  sale  notifications  not  signed  by 
Judge,  but  by  Munsarim — Sale  set  aside — Equitable 
estoppel.  On  the  21st  August  1876  certain  im- 
moveable property  belonging  to  M  was  put  up  for 
sale  and  was  purchased  hyB.  On  the  20th  April 
1877  such  sale  was  set  aside  under  s.  256  of  Act 
VIII  of  1859  on  the  ground  that  the  order  at- 
taching such  property  and  the  notifications  of  sale 
had  not,  as  required  by  s.  222,  been  signed  by  the 
Court  executing  the  decree,  but  by  the  Munsarim 
of  the  Court.  On  the  27th  June  1877  M  conveyed 
such  property  to  H,  who  purchased  it  bond  fide  and 
for  value,  and  satisfied  the  incumbrances  existing 
thereon.  On  the  15th  April  1878  R  sued  H  and  M 
to  have  the  order  setting  aside  such  sale  set  aside, 
and  to  have  such  sale  confirmed  in  his  favour,  on 
the  ground  that  it  had  been  improperly  set  aside 
under  s.  256  of  Act  VIII  of  1859,  the  judgment- 
debtor  not  having  been  prejudiced  by  the  irre- 
gularities in  respect  whereof  such  sale  had  been 
set  aside.  Held,  by  Oldfield,  J.,  that  although 
such  sale  might  have  been  improperly  set  aside, 
yet,  inasmuch  as  the  order  of  attachment  and  the 
notifications  of  sale  could  have  no  legal  effect,  hav- 
ing been  signed  by  the  Munsarim  of  the  Court 
executing  the  decree,  and  not  by  the  Court,  as 
required  by  s.  222  of  Act  VIII  of  1859 ;  and  inas- 
much as  it  would  be  inequitable,  after  the  incum- 
brances of  such  property  had  been  satisfied  and  the 
state  of  things  changed  to  allow  R,  after  standing 
by  for  a  year,  and  permitting  dealings  with  the  pro- 
perty, to  come  in  and  take  advantage  of  the  change 
of  circumstances,  and  obtain  a  property  become 
much  more  valuable  at  the  price  he  originally 
offered,  R  ought  not  to  obtain  the  relief  which  he 
sought.  Held,  by  Straight,  J.,  that  the  fact  that 
the  Court  executing  the  decree  had  not  signed  the 
order  of  attachment  and  the  notifications  of  sale 
vitiated  the  proceedings  in  execution  ab  initio,  and 
rendered  the  sale  which  R  desired  to  have  confirm- 
ed void  and  R's  suit  therefore  failed,  and  had  pro- 
perly been  dismissed.     Ram  Dial  v.  Mahtab  Singh 

I.  Ii.  R.  3  All.  701 


20. 


Civil  Procedure 


Code,  ss.  244,  278,  283 — Suit  to  confirm  sale  after  it 
is  set  aside — Person  not  party  to  proceedings — Spe- 
cific Relief  Act,  s.  42.  M,  in  whose  name  property 
had  been  purchased  at  an  execution  sale  which 
was  improperly  set  aside,  brought  a  suit  to  have  the 
order  setting  aside  the  sale  reversed  and  the  sale 
confirmed  in  her  favour,  and  for  a  declaration  that 
the  property  was  not  hable  to  be  sold  in  execution 
of  a  decree  of  the  defendants  against  third  persons 
under  which  it  had  been  attached  and  advertised 
for  saje.  Held,  that  such  a  suit  could  only  be  main- 
tained under  s.  42  of  the  Specific  Relief  Act  (I  of 
1877),  but  that  s.  244  of  the  Civil -Procedure  Code 
indicated  the  intention  of  the  Legislature  that  such 
questions  should  be  determined  in  the  execution 
department,  and,  reading  together  the  provisions 
of  ss.  244,  278,  and  283  of  the  Code,  the  suit  was 


(     11085     ) 
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premature  and  therefore  not  maintainable.     M^N 
KuAR  t'.  Taka  Singh         .      I.  L.  R.  7  AIL  53  3 


2L 


Suit  to  have  con- 


firmed a  sale  set  aside  by  Collector — Transfer  of 
execution  of  a  decree  to  Collector — Power  of  Collector 
—Civa  Procedure  Code,  1SS2,  ss.  312.  320,  and 
5S8,  d.  10 — Bales  framed  by  Government  under 
^.  320 — Jurisdiction  of  Civil  Court — Sale  in  execution 
of  decree.  Certain  property  was  sold  in  execution 
of  a  decree  by  the  Collector  to  whom  the  execution 
had  been  transferred  under  s.  320  of  the  Code  of 
Civil  Procedure  (Act  XIV  of  1882).  The  Collector 
set  aside  the  sale  before  the  date  of  confirmation, 
on  the  sole  ground  that  the  judgment-debtor  had, 
subsequent  to  the  sale,  made  full  payment  of  the 
sum  decreed.  Thereupon  the  auction-purchaser 
filed  a  suit  for  a  declaration  that  the  sale  had  been 
improperly  set  aside,  and  for  a  confirmation  of  the 
sale.  Held,  that  the  suit  would  he.  Reading  s.  312 
with  s.  31 1  of  the  Code  of  Civil  Procedure,  the  suit 
was  not  barred  under  the  last  clause  of  s.  312  nor 
under  s.  588,  cL  16.  Held,  also,  that  the  rules  framed 
by  Government  under  s.  320  of  the  Code  only  re- 
stricted the  powers  of  the  Court  to  interfere  with  the 
procedure  of  the  execution  of  decrees  transferred 
to  the  Collector.  They  did  not  come  in  the  way  of 
a  partj'  bringing  a  ci%'il  suit  to  establish  his  pur- 
chase. Hdd,  also,  that  the  Collector  had  no  power 
under  s.  311  of  the  Code  to  set  aside  the  sale  and 
receive  payment  from  the  judgment-debtor.  ^Ia- 
THTJRADAS  V.  Paxhalal  .     I.  L.  E.  19  Bom.  216 


22. 


Advance  by  mortgsigee  to 


pay  off  prior  lien  on  mortgaged  property 
and  save  the  property  from  sale  in  execu- 
tion of  decree — Transfer  of  Property  Act  {IV  of 
1882),  S3.  60,  68,  72,  74,  75,  95— Suit  against  pur- 
chaser of  property  to  recover  amount  ao  advanced — 
Charge  on  the  mortgaged  property.  Plaintiff's  un- 
divided brother  had  advanced  money  on  a  usu- 
fructuary mortgage-bond  to  enable  the  owners 
of  certain  property  to  obtain  possession  of  it  from 
one  in  whose  favour  a  hen  had  been  decreed  to  sub- 
sist. The  monej-  not  having  been  so  appMed,  the 
holder  of  the  hen  attached  the  property  and  appUed 
to  the  Court  for  its  sale.  To  save  the  property  from 
being  sold,  plaintiff's  said  brother  further  paid 
the  amount  of  the  hen  into  Court ;  and  at  about 
the  same  time  the  mortgagor  sold  the  property  to 
defendant.  Plaintiff's  brother  had  never  obtained 
possession  of  the  property  and  had  since  died. 
Upon  plaintiff  suing  to  recover  (in  addition  to  the 
mortgage  amount,  liability  for  which  was  not  dis- 
puted), the  amount  of  the  hen  so  paid  into  Court  to 
save  the  property  from  sale.  Held,  that,  inasmuch 
as  plaintiff  could  only  succeed  by  showing  that  by 
such  payment  a  charge  was  created  upon  the  land 
(the  money  not  having  been  paid  at  the  request 
or  for  the  benefit  of  the  defendant),  the  suit  must 
fail.  There  is  no  provision  in  the  Transfer  of  Pro- 
perty Act  to  support  the  proposition  (involved  by 
the  plaintiff's  suit)  that  a  second  mortgagee  may, 
by    a  transaction  between  himself  and  the  first 
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mortgagee,  without  knowledge  or  concurrence  on 
the  part  of  the  mortgagor,  acquire  a  new  right  over 
the  mortgaged  property.  Per  SuBK.i.MAXiA  Ayyak, 
J. — That  as  against  the  mortgagors  plaintiff  would 
have  been  entitled  to  add  the  sums  paid  by  him  to 
the  prior  incumbrancer  to  the  mortgage  amount. 
But  as  the  mortgage  was  usufructuary  and  plaint- 
iff had  never  obtained  possession,  he  had  acquired 
no  charge  on  the  mortgaged  property  for  the  money 
recoverable  by  him  under  s.  68  of  the  Transfer  of 
Proi)erty  Act.  The  amount  sought  to  be  added 
thereto  consequently  stood  on  a  similar  footing, 
and  the  plaintiff's  contention  that  a  charge  in 
respect  of  it  existed  in  his  favour  was  unsustain- 
able. Nogender  Chuvder  Ghose  v.  Kaminee  Dosse, 
11  Moo.  I.  A.  241,  259,  and  Anandi  Ram  v.  Dur 
Nujaf  Ali  Begam,  I.  L.  R.  13  All.  195.     Pekianka 

SeRVAIGARAX  v.  ilARUDAJXAYAGAM  PnXAI 

I.  L.  B.  22  Mad.  332 


23. 


Suit  for  declaration  of  right 


to  have  property  sold  in  execution — Refusal 
of  Deputy  Collector  to  sell  in  execution  of  decree  of 
Revenue  Court — Cause  of  action.  \\'here  a  Deputy 
Collector  refuses  to  sell  a  certain  property  in  exe- 
cution of  a  decree  of  a  Revenue  Court,  and  the 
appUcant  fails  to  bring  a  suit  within  the  p?oper 
time  for  a  declaration  of  his  right  to  have  the  pro- 
perty sold,  he  cannot  procure  to  himself  moie 
time  by  making  a  second  apphcation  to  the  De- 
puty Collector  for  execution  and  having  the  refusal 
repeated.  A  suit  so  brought  cannot  have  its  foim 
changed  and  be  treated  as  a  suit  to  cstabhsh  the  hen 
which  the  plaintiff  obtained  on  the  property,  and 
to  bring  the  same  to  sale  for  discharge  of  that  hen. 

RUGHOONUNDUX    SiNGH    V.     GoPAL    ChUXD    ChOW- 

DHRY 20W.  B.  17 

RrGHOoxrxDrx  Sdtgh  v.   Cochkaxe 

20  W.  B.  18 

24.  Suit  by  purchaser  at  exe- 
cution sale  to  sue  for  partition — Certificate 
of  purchase  by  Registrar — Conveyance — Declaration 
of  right  to  share — Rules  of  Court,  415,  431.  The 
position  of  a  purchaser  at  a  sale  in  execution  6t  a 
decree  of  tlie  High  Court  after  he  has  obtained  a 
certificate  from  the  Registrar  under  rule  415  of  the 
Rules  of  Court  is  that  of  a  person  clothed  with  a 
right  to  a  conveyance  in  virtue  of  a  contract ;  he 
does  not  hold,  save  as  regards  the  parties  to  the 
contract  of  sale,  the  position  of  an  owner.  When 
the  sale  is  confirmed,  the  purchaser  is  entitled  to  a 
conveyance,  and  until  he  obtains  a  conveyance  the 
property  in  the  estate  purchased  does  not,  having 
regard  to  rule  431,  pass  to  him  so  as  to  give  him 
rights  as  against  parties  not  bound  by  the  decree 
under  which  the  sale  took  place.  All  that  passes 
to  him  as  against  the  defendant  in  that  suit  is  an 
equitable  estate  and  a  right  to  a  conveyance  of  the 
property.  And,  therefore,  as  the  estate  in  the  pro- 
perty purchased  has  not  passed,  the  purchaser 
is  not  entitled  to  maintain  a  suit  for  partition. 
In  such  a  suit  he  could  not  on  partition  give  a  good 
conveyance  to  the' parties  interested  in  the  estate 
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nor  would  he  be  entitled  to  a  declaration  of  his 
share  in  the  property.  Johtjr  Mxjll  Khoorba 
V.  Tarankisto  Deb     .        I.  L.  B.  10  Calc.  252 

25. Suit  for  refund  of  pro- 
ceeds of  sale  paid  to  ■wrong  party — Civil 
Procedure  Code,  1859,  s.  270.  No  suit  lay  for  a 
refund  of  the  proceeds  of  sale  realized  in  execution 
of  a  decree  paid  to  a  wrong  party  by  order  of  a  com- 
petent Court  under  s.  270,  Act  VIII  of  1859  {dissen- 
tiente  Levinge,  J.).  HuRiSH  Chunder  Sircar  v. 
AziMOODDEEN  Shaha      .         .    "W.  R.  F.  B.  180 


26. 


Suit  by  purchaser  to    re- 


cover purchase-money  paid  at  sale — Civil 
Proceedure  Code  (Act  XIV  of  1882),  s.  315— Sale 
of  'property  in  execxition  in  which  judgment-debtor 
has  no  interest — Limitation — Accrual  of  the  cause 
of  action.  Under  s.  315  of  the  Civil  Procedure 
Code,  a  suit  will  lie  to  recover  purchase-money  paid 
at  a  Court  sale  for  property  to  which  it  is  found 
that  the  judgment-debtor  has  no  ^itle.  The  cause 
of  action  in  such  a  case  does  not  accrue  till  the  pur- 
chaser is  deprived  of  the  property  which  was  sold 
to  him.     Gtjrshidawa  v.  Gangaya 

I.  L.  R.  22  Bom.  783 


27. 


Sale  in  execution  of  decree 


enforcing  mortgage — Distribution  of  proceeds 
of  execution-sale — Priority  of  mortgages — Transfer 
of  Property  Act  {Ad  IV  of  1882),  s.  80.  A  mort- 
gaged certain  property  to  B  in  July  1874,  to  C  in 
March  1877,  and  again  to  B  in  November  1877. 
B  obtained  a  decree  directing  the  sale  of  the  pro- 
perty in  satisfaction  of  his  two  mortgages,  and  it 
was  sold  accordingly.  Subsequent  to  the  sale, 
C  obtained  a  similar  decree  upon  his  mortgage,  and, 
having  unsuccessfully  applied  in  his  own  suit  to 
have  his  decree  satisfied  out  of  the  sale-proceeds 
after  payment  of  B's  first  mortgage  of  July  1874, 
brought  a  suit  under  the  last  paragraph  but  one  of 
s.  295  of  the  Civil  Procedure  Code  to  recover  the 
amount  received  by  B  in  respect  of  B's  mortgage 
of  November  1877.  Held,  that  to  read  the  words 
"an  incumbrance"  in  s.  295,  pro  v.  (c)  of  the  Civil 
Procedure  Code  as  "an  incumbrance  or  incum- 
brances," so  as  to  give  priority  to  £'■-  mortgage  of 
November  1877  over  C's  earlier  mortgage  of  March 
1877,  would  be  to  defeat  the  intention  of  the  Le- 
gislature as  expressed  in  that  section  and  also  in 
s.  80  of  the  Transfer  of  Property  Act,  and  that  C 
was  entitled  to  maintain  the  suit.  Mitthu  Lal  v. 
Kishan  Lal  .  .  .  I  L.  R- 12  All.  546 
28.  ■  - Recovery  of  purchase- 
money — Civil  Procedure  Code  (Act  XIV  of  1882), 
s.  315 — Execution  sale — Absence  of  interest  of  judg- 
ment-debtor— Suit  by  purchaser  to  recover  purchase' 
money — Right  of  suit — Cause  of  action.  A  pur- 
chaser at  a  sale  in  execution  of  a  decree  can  main- 
tain a  suit  against  the  decree-holder  for  recovery 
of  his  purchase-money  when  it  has  been  found  that 
the  judgment-debtor  has  no  saleable  interest  in 
the  property  sold  ;  and  he  is  not  limited  to  the 
special  procedure    in    the  Execution  Department 
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mentioned  in  s.  315,  Civil  Procedure  Code.  Munna 
Singh  v.  Gajadhar  Singh,  1.  L.  R.,  5  All,  577, 
followed.  In  order  to  afford  the  purchaser  a  good 
cause  of  action  it  need  not  be  shown  that  he  had 
been  deprived  of  the  property  purchased  before 
the  institution  of  the  suit.  Nityanund  Roy  v. 
JuGGUT  Chandra  Gtjha  (1902)  .  7  C.  "W.  N.  105 

29. Suit    for    confirmation  of 

prior  sale — Decree  transferred  to  Collector  for 
execution — Sale  held  by  Collector,  but  afterwards  set 
aside — Purchase  by  one  joint  decree-holder  in  his  cnon 
name — Suit  by  auction-purchaser  to  have  the  sale 
confirmed.  Muthara  Das  and  Gappu  Lal  held  a 
joint  decree  for  money  against  Jamna  Prasad. 
Mathura  Das  applied  in  his  ovm.  name  for  execution 
of  the  joint  decree,  and  certain  property  of  the 
judgment-debtor  was  attached.  That  property  being 
ancestral,  execution  of  the  decree  was  transferred 
to  the  Collector,  by  whom  the  property  was  sold. 
The  property  so  sold  was  purchased  by  Mathura 
Das,  who,  however,  did  not  pay  for  it  in  cash, 
but  gave  a  receipt  for  satisfaction  of  the  joint 
decree.  Subsequently  this  sale  was  set  aside  by 
the  Collector  under  the  provisions  of  s.  311  of  the 
Code  of  Civil  Procedure.  Mathura  Das,  accord- 
ingly, filed  a  suit  in  the  Civil  Court  to  have  the 
Collector 's  order  set  aside  and  the  sale  confirmed 
in  his  favour.  Held,  that  the  suit  would  lie  ;  but 
that  the  plaintiff  was  not  entitled  to  a  decree  in  it, 
inasmuch  as,  to  give  the  plaintiff  the  decree  which 
he  asked  for,  namely,  a  decree  confirming  the  sale 
in  the  plaintiff's  sole  name  without  reference  to 
the  rights  of  his  co-decree-holder,  would  be  to 
assist  the  plaintiff  in  perpetrating  a  fraud.  Sham 
Behari  Lal  v.  Rup  Kishore,  1.  L.  R.  20  All.  379, 
referred  to.  Mathuea  Das  v.  Jamna  Prasad 
(1903)     .         .         .         .      I,  L.  R.  25  AIL  355 


68.  SHIP,  SALE  OF. 

1. Suit  for  declaration  of  title 

against  foreign  creditor — Sale  by  French 
Court  of  ship  pledged  to  secure  payment  of  debt — 
Claim  by  pledgee  to  proceeds  of  sale.  M  pledged 
his  ship  in  August  1878  to  C  as  security  for  a  bond- 
debt  of  Rl,500,  repayable  by  two  instalments  in 
February  and  August  1879.  S  seized  the  ship  in 
French  territory  for  a  debt  due  to  him  by  M,  and 
the  French  Court  sold  the  ship.  C  made  a  claim 
on  the  proceeds  of  the  sale  in  the  hands  of  the  Court 
in  December  1878.  The  French  Court  required 
C  to  produce  a  copy  of  an  English  Court 's  judgment 
acknowledging  and  sanctioning  C's  claim  against 
M.  C  sued  S  to  obtain  a  declaration  of  his  right  to 
recover  the  amount  due  by  M  on  the  bond.  Held, 
that,  whether  or  not  his  lien  'v^^s  destroyed  by  th© 
sale  of  the  ship  in  French  territory,  C  was  not  en- 
titled to  any  of  the  proceeds  of  the  sale,  either  at 
the  date  of  the  sale  or  of  his  claim  in  j^he  French 
Court,  and  the  denial  by  S  of  C's  right  to  any  of  the 
proceeds  of  the  sale  gave  C  no  cause  of  action. 
Chithambara  v.  Muthaya.  I.  L,  R,  5  Mad.  880 
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realized  by  sale  of  ship — Abandonment  of 
French  ship  to  French  Consul — Principal  and 
Agent.  The  Captain  of  the  French  ship  C,  which 
had  been  wrecked,  abandoned  her  to  the  French 
Consul  for  the  benefit  of  all  concerned.  The 
owners  assented  to  this  arrangement,  but  after- 
wards sued  the  Consul  as  their  agent,  for  the  sum 
realized  by  the  sale  of  the  ship.  Held,  that,  when 
the  owners  of  a  foreign  ship  abandon  her  to  their 
Consul  for  the  benefit  of  all  concerned,  they  can- 
not afterwards  sue  him  as  their  agent.  Semble  : 
That  the  owners  of  a  foreign  ship,  when  abandon- 
ing to  their  Consul,  cannot  legally  enter  into  a 
private  agreement  with  him  with  reference  to  the 
fimds  realized  by  the  sale  of  the  ship.  Robert  v. 
JTAQxrEHiM         '.         .         .     Bourke  O.  C.  112 


68  (a).  SOCIETY,  SUIT  AGAINST. 

Civil  Procedure  Code  (Act  XIV 
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69.  SUBSCRIPTIONS,  SUITS  FOR. 

—  Suit   by  secretary  of  chari- 


of  1882),  ss.  30,  5Sd— Suit  by  subscribers  of 
society,  maintainability  of.  Some  of  the  subscribers 
fo  a  society  brought  a  suit  on  behalf  of  them- 
jjUves  and  other  persons  interested  against  the 
^fece-bearers  and  members  of  the  society,  for 
"the  removal  of  the  office-bearers  and  for  an 
account  of  the  afEairs  of  the  society.  No  sanction 
•of  the  Advocate-G«neral  under  s.  539  of  the 
Code  of  Civil  Procedure  or  permission  of  Court 
under  s.  30  of  the  Code  for  bringing  the  suit 
was  obtained  by  the  plain  tifEs.  Under  the  rules 
■of  the  society  the  subscribers  as  such  had  no 
•control  over  the  officers  of  the  society  or  the 
conduct  of  the  society's  affairs  and  they  were 
not  beneficiaries  having  any  claim  on  the  funds 
of  the  society.  Held,  that  they  had  no  right  to 
maintain  the  suit.  Per  SiB  Arnold  White,  C.  J. 
— Even  if  it  is  assumed  that  the  suit  was  maintain- 
able without  the  sanction  of  the  Advocate-General 
under  s.  539  of  the  Code  of  Civil  Procedure, 
the  plaintiffs  cannot  maintain  the  suit  as  they  were 
not  members  of  the  society  and  their  rights  were 
in  no  way  analogous  to  the  rights  of  worshippers  in  a 
Hindu  temple,  who  could  maintain  a  suit  in  their 
-own  right.  Per  Abditr  Rahim,  J. — Assuming 
that  the  defendants  are  in  the  position  of  trus- 
tees of  the  society,  liable  to  be  sued  for  miscon- 
duct by  persons  interested,  the  plaintiffs  cannot 
maintain  a  representative  suit  without  sanction 
or  leave  obtained  under  s.  539  or  30  of  the  Code  of 
Civil  Procedure.  S.  539  is  enabling  as  regards  the 
general  public  interested  in  the  sense  that  two 
persons  may  sue  .  now  where  it  would  have  been 
necessary  before  that  all  shovld  sue,  or  that  some 
•should  obtain  leave  to  sue  on  behalf  of  the  rest. 
Thackersey  Devxraj  v.  Hurbhum  Nursey,  I.  L.  R.  8 
Bom.  432,  distinguished.  Bvdree  Doss  MvJeim  v. 
■Chooni  Lai  Johurry,  I.  L.  R.  33  Cale.  7S9,  referred 
to.  Subbayya  v.  Krishna,  I.  L.  R.  14  Mad.  186, 
.ssfarred  to.    D'Cbttz  v.  D'Silva  (1908) 

I.  Ti.  R.  32  Mad.  131 


table  institution  against  subscriber— 
Liability  of  subscribers  to  charitab'e  institution. 
The  extent  of  a  subscriber 's  obligation  must  depend 
upon  the  nature  of  the  particular  charity  or  other 
subject  for  which  the  subscription  is  given,  and,  in 
some  cases,  upon  what  the  subscribers  said  or  did-^ 
when  he  agreed  to  subscribe.  Qucere .  Whether 
(assuming  the  liability  of  a  subscriber  for  unpaid 
subscriptions)  the  secretary  of  a  charitable  in- 
stitution with  the  consent  of  the  committee  of  man- 
agement, is  entitled  to  sue  a  subscriber  for  the 
amount  of  his  contribution.  Kedar  Nath  Mitter 
V.  Alisab  Rohosiax  .      10  C,  L.  R.  197 

2.  Liability  of  subscribers  to  a 

proposed  town  hall.  A  suit  will  lie  to 
recover  a  subscription  promised,  the  subscriber 
knowing  that,  on  the  faith  of  his  and  other  sub- 
scriptions, an  obligation  is  to  be  incurred  to  a  con- 
tractor for  the  purpose  of  erecting  a  building  to  be 
paid  for  out  of  the  moneys  subscribed.  Kedas 
Nath  Bhattacharjee  v.  (Jorte  Mahomed 

I.  L.  R.  14  Calc.  64 


70.  SUIT  BROUGHT  IN  TWO  COURTS. 

.  Suit  simultaneously  brought  in 

diflferent  Courts  on  same  cause  of  action 
— Bar  to  maintenance  of  suit — Ehction.  A  suit 
brought  in  a  District  Munsif's  Court,  filed  on  the 
same  day  as  a  suit  for  the  same  amount  brought  on 
the  same  cause  of  action  in  the  Small  Cause  Court,  is 
not  a  bar  to  the  maintenance  of  the  Small  Cause 
suit ;  but  the  plaintiff  must  elect  which  suit  he  will 
proceed  with.     Subbramanyian  v.  Ganapathi 

L  li.  R.  2  Mad.  123 

71.  SURVIVAL  OF  RIGHT. 

Trustee  and  cestui  que 


trust — Survival  in  representative  of  cestui  que 
trust  of  right  to  sue.  If  the  money  due  on  a  bond 
belonged  to  A,  and  B,  the  nominal  plaintiff  in  a 
suit  on  the  bond,  was  a  trustee  for  him  : — Held, 
that  ^'s  son  might  sue  to  get  the  benefit  of  the 
decree  obtained  by  B.  Juggobxtsdhoo  Cooxdoo 
V.  Nil  Comul  Sttrmah        .      "W.  R.  1864,  190 

2. Revival  of  suit  in  favour  of 

minor — Suit  for  partition.  A  suit  for  a  partition 
of  family  property  was,  upon  the  death  of  the 
plaintiff,  revived  on  behalf  of  his  minor  sons  with 
the  permission  of  the  Court  of  first  instance,  and  s 
decree  for  a  partition  given.  The  Appellate  Court 
reversed  the  decree  upon  the  ground  that,  as  a 
partition  can  be  enforced  on  behalf  of  minors  only 
when  it  can  be  proved  to  be  necessary  for  the  pro- 
tection of  the  minor's  interest,  the  cause  of  action 
did  not  survive  to  the  minors.  Held,  by  the  HigV» 
Court,  that  this  was  not  a  universal  rule,  and 
the  Court  of  first  instance  having  allowed  the  suit 
to  be  revived,  considering  that  jt  had  been  brought 
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71.  SURVIVAL  OF  RIGHT— conR 
on  grounds  which  entitled  the  minors  to  the  parti- 
tion, the  competency  of  the  plaintiff  to  proceed  -with 
the  suit  was  not  open    to  objection  in  the  lower 
Appellate  Court.     Parvathi  v.  Manjayakarantha 

5  Mad.  193 

3.  -_  Suit  against  agent  for  ac- 
count— Death  of  agent — Act  X  of  1859,  s.  20.  A 
right  of  suit  accruing  against  an  agent  for  money 
received  and  accounts  kept,  falling  within  the  class 
mentioned  in  s.  24,  Act  X  of  1859,  survives  the 
death  of  the  agent.  Hills  v.  Shokhee  Monee 
DossEE          .         .         .         .  10  W.  R.  59 


4. 


Malicious  prosecution,   suit 


for — Civil  Procedtire  Code,  s.  361 — Abetment  of 
suit — Tort — Cause  of  action,  survival  of,  as  against 
heir  of  a  deceased  wrong-doer — Act  XII  of  1855 — 
"  Actio  personalis  moritur  cum  persona,''^  Applica- 
tion of.  The  plaintiff  sued  to  recover  damages 
from  the  defendant's  father  R  for  wTongful  arrest 
and  malicious  prosecution.  During  the  pendency 
of  the  suit  jB  died,  and  the  plaintiff  substituted 
the  defendant  as  his  heir  and  representative.  The 
defendant  contended  that  the  suit  abated.  Both 
the  lower  Courts  disallowed  the  defendant's  con- 
tention, and  awarded  damages  to  the  plaintiff,  to 
be  recovered  from  the  estate  of  the  deceased. 
On  appeal  by  the  defendant  to  the  High  Court : 
— Held,  reversing  the  decision  of  the  lower  Courts, 
that  the  suit  abated  on  the  death  of  R,  his  estate 
having  derived  no  benefit,  but,  on  the  other  hand, 
suffered  loss,  in  consequence  of  his  wrong-doing. 
Phillips  V.  Homfray,  L.  R.  24  Ch.  D.  439,  followed. 
It  was  contended  for  the  plaintiff  that  Act  XII 
of  1855  gave  the  plaintiff  a  right  to  continue  his 
suit  against  the  heir  of  R.  Held,  that  Act  XII  of 
1855  did  not  apply  to  a  suit  such  as  this,  brought 
originally  against  the  MTong-doer  himself,  and  only 
subsequently  sought  to  be  continued  against  his 
heir.  Haridas  Ramdas  v.  Ramdas  Mathttradas 
I.  L,  R.  13  Bom.  677 


5. 


Application    to  revive   suit 


by  person  whose  claim  is  in  conflict  -with 
that  of  original  plaintiff — Civil  Procedure  Code, 
1882,  ss.  361  and  371 — Cause  of  action — Abate- 
ment of  suit — Substitution  of  parties.  The  lan- 
guage of  ss.  361  and  371  of  the  Code  of  Civil  Proce- 
dure relating  to  abatement  of  a  suit  show  that, 
where  it  is  sought  to  revive  a  suit  on  the  death  of 
the  plaintiff,  the  cause  of  action  of  the  original  and 
revived  suit  must  be  the  same,  and  that  no  fresh 
cause  of  action  can  be  imported  into  the  revived 
suit.  Where  a  suit  was  brought  to  have  it  declared 
that  the  plaintiff  was  entitled  to  succeed  as  mohant 
of  the  Tarkessur  shrine  on  the  allegations  {a)  that 
he  had  been  selected  as  the  chela  or  disciple  of  the 
deceased  mohant ;  {b)  that  the  ceremony  of  initia- 
tion had  been  duly  performed,  by  ■which  he  was 
brought  into  the  brotherhood  of  his  gurus  ;  and  (c) 
that  the  installation  ceremony  had  been  performed 
with  the  consent  of  the  dasnami,  and  that  by  virtue 
thereof  he  became  the  mohant,  and  exercised  the 
functions  of  that  office  ;   and  on  the  death  of  the 
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plaintiff  an  application  to  be  substituted  in  his-- 
place  was  made  on  grounds  which  put  the  applicant 
into  opposition  to  the  original  t)laintiff  and  made 
his  claim  not  dependent  on  the  original  plaintiff's 
case,  but  in  conflict  mth  it  -.—Held,  that  the  right  of 
suit  could  not  be  said  to  survive  to  the  applicant 
within  the  meaning  of  the  sections  of  the  Court 
relating  to  abatement  of  suit,  but  that  the  suit 
abated  by  the  death  of  the  plaintiff.  Sham  Chano 
GiRi  V.  Bhayaram  Payday  I.  Ij.  R.  22  Gale.  92 

®-  — .  Claim  to  guardianship  based 

on  a  will  does  not  survive  to  claimant's 
representative— DeaiA  of  appellant  pending 
appeal— Abatement  of  appeal— Guardians  and  Wards 
Act  ( VIII  of  1890),  ss.  7,  8,  13.  One  K  applied  to 
be  the  guardian  of  the  person  and  property  of  her 
minor  son.  Her  application  was  opposed  by  G,  the 
grand-mother  of  the  minor,  who  alleged  that  she  has 
been  appointed  guardian  by  the  ^vill  of  the  minor's 
father.  The  Judge  found  the  will  not  proved 
and  he  appointed  K  to  be  guardian.  G  appealed, 
and,  pending  the  appeal,  she  died.  G'&  brother, 
one  M,  thereupon  applied  for  leave  to  prosecute 
the  appeal  as  G's  representative.  Held,  refusing  the 
application,  that  the  appeal  must  abate  by  reason, 
of  G's  death.  Her  appointment,  alleged  to  havl^ 
been  made  under  the  will,  was  a  matter  of  personal 
preference  and  trust.  A  claim  based  on  personal 
trust  could  not  survive  to  her  representative. 
Gangabai  v.  Khashabai  .  I.  L.  R.  23  Bom.  719 

7.  Application  for  Letters  of 

Administration  by  Legal  Representative 
of  Executor — Abatement  of  suit — Civil  Procedure 
Code  {Act  V  of  1908),  Order  XXII,  rule  1— Appli- 
cation for  Probate  by  Executor — Death  of  Executor — 
On  an  application  by  a  sole  executor  for  grant  of 
probate,  a  caveat  was  entered,  and  the  matter  was 
set  down  as  a  contentious  cause.  Pending  the 
hearing,  the  executor  died.  Thereupon  his  widow 
and  legal  representative  applied  to  have  her  name 
substituted  for  his,  and  to  have  the  petition  for 
probate  amended  by  substituting  a  prayer  for 
letters  of  administration  with  copy  of  the  will 
annexed,  in  place  of  the  prayer  for  probate.  Held, 
that  the  application  must  be  refused,  as  the  right 
to  sue  had  not  survived,  and  the  suit  had  abated. 
Sarat  Chandra  Banerjee  v.  Nani  Mohan 
Banerjee  (1909)  .         .      I.  L.  R.  36  Calc.  799 


72.  TAX. 

Suit  to  recover  tax  illegally- 
levied— 5om&ay  Abkari  Act  (V  of  1878),  s.  29. 
Omission  to  stay  proceedings  under.  Though  a 
person  subject  to  an  undue  demand  may,  under 
s.  29  of  the  Act,  take  steps  by  which  the  Collector's 
proc(;edings  may  be  stayed,  still  his  abstention  from 
such  a  course  will  not  deprive  him  of  his  ordinary 
right  to  recover  money  wrongfully  taken  from  him 
for  the  benefit  of  a  third  person.  Narayan  Venktt 
V.  Sakharam  Nagu        .       I.  L.  R.  11  Bom.  519- 
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EIGHT  OF  SXJVr—contd. 

73.  TORTS. 

1.  Suit  for  tort  amotmting  to 

felony — Cause  of  action — Proof  of  previous  con- 
viction in  Criminal  Court.  Where  a  person  brings 
a  suit  alleging  a  state  of  facts  which  amount 
to  felony,  he  must  show  that  he  has  done  his  best  to 
procure  a  conviction  on  the  criminal  charge  before 
the  Civil  Court  wiU  entertain  such  a  suit.  Cooxa- 
MtTLL  V.  Sabno  Raxtb      .     2  Ind.  Jvir.  M".  S.  187 

2.  Suit    in  respect   of  tort — 

Taking  away  and  detaining  property — Remedy  by 
civiT^action.  In  a  case  where  a  person  took  away  a 
cow  out  of  another's  field  and  wrongfully  detained 
it,  pretending  that  he  purchased  it  at  an  auction - 
sale  in  execution  of  a  decree,  it  was  held  there  was 
a  remedy  by  civil  action.  The  plaintiff  was  not 
bound  to  institute  criminal  proceedings  in  the  first 
instance,  and  the  Civil  Court  was  bound  to  take 
cognizance  of  the  suit  imder  s.  1  of  the  Code  of  Civil 
Procedure  of  1859.  Shama  Chtjrn  Bose  v.  Bhola 
Nath  Dutt        .         .         6.  W.  B..  Civ.  Ref.  9 

3.  Suit  for  damages  for  abuse 

— Failure  to  take  criminal  proceedings.  The  failure 
of  an  injured  party  to  institute  criminal  proceedings 
does  not  deprive  him  of  his  right  to  bring  a  suit  in 
the  Civil  Court  to  recover  damages  for  abuse. 
Sreenath  Mookerjee  v.  Komtjl  Kurmokar 

16  W.  R.  83 

4.  Suit    for    property    (or    its 

value)  attached  before  judgment  and  made 
away  "with — Failure  to  institute  criminal  pro- 
ceedings. A  suit  will  lie  for  the  recovery,  or  for  the 
value,  of  property  attached  under  s.  81,  Act  VIII 
of  1859,  and  aftenvards  made  away  with  by  the 
defendants  in  collusion  with  the  attaching  officer 
without  a  criminal  prosecution  being  previously 
instituted  against  them.     CHOircxNO  Paramaxick 

V.  ZUMEEROODDEE  ShAIKH      .  .       18  W.  R.    27 

5.  Suit  for  tort  not  compound- 
able — Merger  of  tort  in  felony — Law  applicable 
to  Hindus  and  Mahomedans — English  law — Right 
to  bring  civil  suit  before  prosecuting  for  offence. 
Within  the  original  jurisdiction  of  the  High  Court 
of  Madras,  a  Hindu  or  Mahomedan  whose  civil 
rigths  have  been  infringed  by  an  act  which  is 
also  a  non-compoundable  offence  is  not  boimd 
to  prosecute  the  offender  before  maintaining  his 
civil  action,  nor  is  his  right  to  prosecute  his 
action  suspended  until  the  offender  is  brought  to 
justice.     Abdttl  Kawder   v.  Muhammad  Mera 

I.  L.  R.  4  Mad,  410 

6. Suit  to    recover    damages 

for  detention  of  goods — Dismissal  of  criminal 
charge  for  taking  same  goods.  The  circumstance 
that  the  plaintiff  preferred  a  criminal  charge  against 
the  defendant  for  the  taking  of  his  goods,  which 
charge  was  dismLssed,  does  not  prevent  the  plaintiff 
from  afterwards  suing  in  the  Civil  Court  to  recover 
damages  for  the  taking  or  detention  of  the  goods, 
notwithstanding  the  Criminal  Court  may  have  juris- 
diction upon  a  conviction  to  impose  a  fine  and  award 


RIGHT  OP   aVlT—contd. 

73.  TORTS— concM. 

it  to  the  protector  as  compensation.  Roopa  Bbwa 
V.  Ramcoomar  Sandyal  Marsh.  248  :  2  Hay  13 

Adram  v.  HtmBTJLLtTB    .  .         .    2  N".  W.  58 

7. Suit   for  fine  realized  after 

imprisonment  in  default  of  payment — Im- 
prisonment— Fine.  An  accused  person  was  punish- 
ed by  the  Magistrate  both  with  imprisonment  and 
fine  and  was  sentenced  in  default  of  payment  of  fine 
to  a  further  imprisonment.  After  the  accused  had 
undergone  both  the  principal  punishment  and 
a<lditional  imprisonment,  he  was  released,  and  the 
fine  realized  from  him.  Held,  that  a  suit  by  him 
to  recover  the  amount  of  the  fine  was  not  main- 
tainable ;  the  additional  imprisonment  not  being  in 
lieu  of  the  fine,  but  as  a  punishment  for  non-pay- 
ment of  it.     MAKOOLL.AH  V.  GuNEs  .  3  Agra  390 


74  Wll-NESS. 

L Suit  for  expenses  of  witness 

in  civil  case — Cause  of  action.  No  suit  will  lie 
for  the  expenses  of  a  witness.  De  S.uian  r. 
HuRiSH  CmiNDER  BiswAS  5  W.  R.  S.  C.  C.  Ref.  6 

2. Suit  for  damages  caused  by 

false  statement  of  witness  in  a  suit.  No 
action  will  he  against  a  witness  for  making  a  false 
statement  in  the  course  of  a  judicial  proceeding. 
Chid.ambara  v.  Thiru:mani    I.  L.  R.  10  Mad.  87 


3. Slander — Privilege  of  witr^ess — 

Slander  uttered  by  witness  whilst  under  examination 
in  a  judicial  proceediitg.  A  witness  in  a  Court  of 
justice  is  absolutely  privileged  as  to  anything  he 
may  say  as  a  witness  having  reference  to  the 
enquiry  on  which  he  is  called  as  a  witness.  The 
plaintiff  sued  to  recover  damages  for  slander,  the 
statement  complained  of  being  alleged  in  the  plaint 
to  have  been  made  by  the  defendant  while  being 
examined  as  a  witness  during  the  hearing  of  a  case 
before  a  Magistrate.  It  was  found  that  the  state- 
ment was  made  in  answer  to  questions  put  to  the 
defendant  as  a  witness  and  allowed  by  the  Court  as 
relevant  to  the  case.  The  plaintiff  alleged  that 
the  statement  was  made  maUciously,  that  the 
defendant  bore  him  a  grudge,  and  that  it  was  to 
give  vent  to  that  grudge,  and  to  injiu-e  his  reputa- 
tion that  the  statement  was  made.  Held,  that  the 
plaint  disclosed  no  cause  of  action,  and  that  the 
suit  had  been  properly  dismissed.  Bhixttmbeb 
Singh  v.  Becharam  Sirkar.  Bhikumber  Singh 
v.  GoTi  KsisTo  Das     .       I.  L.  R.  15  Calc.  264 

4.  Defamation — Verbal    abuse 


— Special  damage — Witness — Privilege.  'ITie  plaint- 
iff was  cited  as  a  \s-itness  by  one  •$  in  a  suit 
instituted  by  him  against  defendant.  After  plaint- 
iff's evidence  had  been  concluded,  in  which  he 
stated  that  there  was  no  enmity  between  him  and 
defendant,  the  defendant  was  examined  by  the 
Court,  and  stated  that  there  was  enmity  between 
him  and  plaintiff,  and  on  the  Court  inquiring  to 
know  what  was  the  cause  of  enmity,  defendant 
used  words  conveying  the  meaning  that  plaintiff' 


(     11095     ) 


DIGEST  OF  CASES. 


(     11096     ) 


EIGHT  or  SUIT— concW. 

74.  WITNESS— concZti. 

descent  was  illegitimate.  In  a  suit  for  slander 
instituted  by  the  plaintiff : — Held,  by  Brodhurst, 
J.  .that  under  the  circumstances,  the  statement  com- 
plained of  was  made  by  defendant  while  deposing 
in  the  witness-box,  and  was  therefore  absolutely 
privileged.  Per  Mahmood,  J.  (contra),  that  the 
question  whether  or  not  the  statement  complained 
of  was  made  by  defendant  in  course  of  his  deposition 
or  after  it  was  finished  and  when  he  was  no  longer  in 
the  witness-box,  had  not  been  tried,  and  the  order 
remanding  the  case  for  trial  on  the  merits  was  right. 
Further,  that  the  English  law  of  slander  as  forming 
part  of  the  law  of  defamation,  and  as  such  drawing 
somewhat  arbitrary  distinctions  between  words  ac- 
tionable 'per  se  and  words  requiring  proof  of  special 
or  actual  damage,  is  not  applicable  to  this  country, 
either  by  reason  of  any  statutory  provision  or  by  any 
uniform  course  of  decision  sufficient  to  establish 
such  distinctions  as  part  of  the  common  law  of 
British  India ;  that  whilst  the  English  law  of  defa- 
mation recognizes  no  distinction  between  defama- 
tion as  such  and  personal  insult  in  civil  liabihty, 
the  law  of  British  India  recognizes  personal  insult 
conveyed  by  abusive  language  as  actionable  per  se, 
without  proof  of  special  or  actual  damage  ;  that  such 
abusive  and  insulting  language,  unless  excused  or 
protected  by  any  other  rule  of  law,  is  in  itself 
a  substantive  cause  of  action  and  a  civil  injury, 
apart  from  defamation,  and  that  malice  is  an 
element  of  liability  for  abusive  and  insulting 
language,  and  that  such  malice  will  be  presumed 
or  inferred,  unless  the  contrary  is  shown ;  that 
when  the  defendant  is  not  absolutely  privileged 
and  protected  by  reason  of  the  office  or  occasion 
on  which  he  employed  such  language,  he  renders 
himself  subject  to  a  civil  liability  for  damages, 
irrespective  of  any  plea  of  justification  based 
upon  proving  the  truth  of  the  statements  contained 
in  the  abusive  and  insulting  language  complained 
of  ;  that  the  rule  of  English  law  as  to  the  privilege 
or  protection  of  a  witness  in  regard  to  defamatory 
statements  made  in  the  witness-box  is  based  upon 
a  pubHc  policy  which  is  equally  applicable  to 
insulting  and  abusive  language  used  by  such  witness 
and  such  statements,  when  made  in  the  witness-box, 
are  privileged  and  protected,  even  though  made 
maliciously  and  falsely,  so  long  as  they  are  relevant 
to  the  inquiry  in  the  broadest  sense  of  the  phrase  ; 
and  that,  even  where  such  statements  have  no  re- 
ference to  the  inquiry,  the  defendant  may  prove 
the  absence  of  malice,  and  that  they  were  made  in 
good  faith  for  the  pubhc  good.  Dawak  Singh  v. 
Mahip  Singh  .  .  .  I.  L.  E.  10  All.  425 
Nor  is  a  witness  hable  to  be  prosecuted  for  defama- 
tion for  what  he  says  in  the  witness-box  while 
under  examination. 

EIGHT  OF  WAY. 

See  Acquiescence. 

1  B.  L.  E.  A.  C.  213 
See  Appellate    Court — Evidence    and 
Additional  Evidence  on  Appeal. 

6  C.  W.  N.  31 


EIGHT  OF  WAY—contd. 

See  Easement  .  I.  L.  E.  18  Bom.  382 
I.  L.  E.  26  Gale.  311 
I.  L.  E.  22  Bom.  525 

See  Estoppel — Estoppel  by  Judgment. 
I.  L.  E.  4  Caic.  692 

See  Injunction — Special  Cases — Ob- 
struction OR  Injury  to  Rights  of 
Property  — Right  of  Way. 

9  B.  L  E.  328 
I.  L.  E.  10  Bom.  390 
I.  li.  E.  24  Bom.  188 

See  Land  Acquisition  Act,  1870,  ss.  16 

AND  17      .         .         .        3  W.  E.  27 

6  B.  L.  E.  Ap.  47 

See  Possession,  Order  of  Criminal 
Court  as  to — Disputes  as  to  Right 
OF  Way,  Water,  etc. 

2  B.  L.  E  Ap.  9 

2  "W.  E.  Cr.  64 

I.  L.  E.  5  Gale.  194 

I.  L.  E.  4  Mad.  121 

I.  L.  E.  7  Mad.  49 

14  W.  E.  Cr.  28 

2  C.  W.  N.  670 

See  Prescription — Easements — Right  of 

Way. 

See  Right  of  Suit — Easements. 

I.  L.  E.  9  All.  434 

See  Wrongful  Restraint. 

5  C.  W.  H".  432 

1. Creation  of  right  of  -way — 

User — Adverse  possession.  A  right  of  way  need 
not  have  its  origin  in  an  express  grant,  but  may  be 
established  by  continued  user  for  a  certain  period 
constituting  adverse  possession.  Ram  Gunga  Doss 
V.  GoBiND  Chunder  Doss        .        16  W.  B.  284 

2.  User — Custom — • 


Proof  of  right  of  way.  A  right  of  way  may  be 
created  either  by  grant  or  by  immemorial  custom  or 
by  necessity,  and  it  is  necessary  for  a  party  seeking 
to  estabfish  a  right  of  this  kind  to  prove  its  exist- 
ence, and  that  it  is  ancient  and  has  been  exercised 
without  interruption.  The  determination  of  the 
existence  of  the  right  is  a  question  depending  on  the 
evidence  in  each  case,  the  right  being  inferred  from 
the  evidence.  Imambundee  Begum  v.  Sheo  Dyal 
Ram 14  W.  E.  199 

Savaluiapa  Virbasapa  v.  Basvanapa  Basapa. 

10  Bom.  399 

Proof  of  well  established  and  fixed  user  will  be 
sufficient.  Bhugwan  Chundeu  Chowdhary  v. 
Khosal 7  W.  E.  271 

3.  : User — Prescrip- 
tive right — Proof  of  right  of  way.  In  order  to 
establish  a  right  of  way,  the  person  claiming  must 
prove  uninterrupted  user  for  a  certain  length  of  time, 
and,  if  his  right  is  interrupted,  must  go  into  Court  at 
once.  No  length  of  time  can  give  a  party  such  a 
right  as  destroys  all  the  ordinary  uses  of  the  servient 
property,  e.g.,  a  general  right  to  the  promiscuous 
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RIGHT  OF  WAY— contd. 
use  of  a  whole  property  for  the  purpose  of  driving 
cattle  over  it     Joy  Doorga  Dossia  v.  Juooernath 
KoY        .         .       \        .         .      15  "W.  B.  295 

Hbsba  Laix  Koobb  v.  Pitbmessxjb  Kooef- 

15  W.  B.  401 

4.  _— User — Presump- 

iion  from  long  user.  Quaere  : — Ought  a  Court  to 
infer  from  user  alone  that  a  right  of  way  has  been 
•conferred  by  the  owner  of  the  land  upon  the  person 
exercising  the  user,  unless  that  has  extended 
over  a  period  as  long  as  that  which  the  law  would 
allow  to  the  owner  for  bringing  an  action  of  eject- 
ment if  absolutely  excluded  from  possession  ?     Mo- 

HIM  ChTJNDER    CHtrCKEKBUTTY  V.    ChTTXBEB  ChURN 

GooHO         ....  low.  B.  452 

5. User — Actual 


•user  within  two  years — Limitation  Act,  1871,  a.  27. 
In  a  suit  to  establish  a  right  of  way,  it  is  not 
sufficient  for  a  plaintiff  to  prove  user  for  twenty 
years  which  ended  more  than  two  years  next  before 
the  institution  of  the  suit ;  he  must  show  exercise 
of  the  right  by  actual  user  within  such  period  of 
two  years.  Gopee  Chas^d  Setia  v.  Bhoobtjn 
MoHUN  Sen      .         .         .         .      23  W.  E.  401 


6. 


Sufferance.     A 


right  of  way  by  sufferance  over  another's  land 
cannot  create  a  permanent  right.  AsHOOTOSn 
•Chtjckerbutty  v.  Teetoo  Holdar 

W.  E.  1864,  293 

Futteh  Ali  v.  Asgur  Ali  .         .     17  "W.  B.  11 

Permitting    cattle 


to  pass  over  ground  between  village  and  public  road. 
The  owner  of  a  piece  of  land  between  a  village  and 
the  pubUc  road,  who  allows  his  neighbour's  cows  to 
pass  over  it  on  the  way  to  pasture,  does  not  thereby 
create  a  right  of  easement  over  the  land  so  as  to 
deprive  it  of  all  value  by  rendering  its  cultivation 
impossible.  Gooroochttrx  Goon  v.  Gungaqobixt* 
Chatterjee       .         .  .      8  W.  B.  269 


8. 


User —  Evidence 


of  right  of  way.  User  during  previous  ownership  is 
no  evidence  of  a  right  of  way  which  relates  to  the 
land  of  another.  Obhoy  Chtjrn  Dtttt  v.  Nobtx 
Chtjnder  DtjTT  .         .         .     10  W.  B.  298 


9. 


User.     The  find- 


ing that  a  right  of  way  had  been  "  formerly  "  ex- 
ercised is  not  a  sufficient  finding  to  indicate  the 
length  of  time  for  which  the  right  had  been  exercised, 
and  is  therefore  insufficient  to  prove  a  right  of  user. 
Krishna  Chandra  Chtjckerbtttty  v.  Krishna 
Chandra  Banik      .         .     3  B.  L.  B.  A.  C.  211 

S.C.  Kjristo  Chundeb  Chuckerbutty  v.  Kristo 
•Chunder  Burnic      .         .         .         12  W.  B.  76 


10. 


Claim  of  right  of 


way  under  contract.  A  party  who  claims,  under  a 
contract,  the  re-opening  of  a  way,  is  not  required  by 
Act  IX  of  1871,  8.  27,  to  prove  user  for  twenty 
-years.  Kallarau  Dhttb  v.  Joogui.  Kishore  Sttr- 
TCAH 23  W.  E.  290 


IL 


Use     limited    to 


BIGHT  OF  WAY— contd. 
use    continued   for    many   successive   years,   even 
though  the  use  is  limited  to  one  particular  season  of 
the  year  alone.     Oomub  Shah  v.  Rttmzan  Ali 

10  W.  B.  368 

12.  Pathway  over 

wa«te  land — Discontinuance  during  rainy  season.  A 
right  of  user  over  a  pathway  may  be  established, 
notwithstanding  that  the  path  passes  over  wast© 
land.  A  temporary  interruption,  such  as  during 
the  rainy  season,  cannot  affect  a  right  of  user. 
Mahomed  Ansub  v.  Sefatooixah  .  22  W.  B.  840 


13. 


User — Easem  ent 


— Existence  of  other  access  to  road.  Time  and  user 
create  a  right  of  easement  over  the  property  of 
others.  .4's  right  of  way  over  fi's  homestead  is  not 
affected  by  the  fact  of  there  being  another  pathway 
by  which  access  to  the  main  road  may  be  obtained 
by  A.     Sham  Bagdee  v.  Fxtkeer  Chand  Bagdee 

6  W.  B.  222 

14. -— Right  of  user — 

Existence  of  other  access  to  premises.  A  plaintiff's 
right  of  user  of  a  pathway  to  certain  premises  can- 
not be  affected  by  the  existence  of  another  path  by 
which  he  may  obtain  access  to  the  same  premises. 
MoKooNDONATH  Bhadoory  v.  Shib  CnrNDER  Bha- 
DOORY 22  W.  B.  302 


15. 

tation 


Easement — Lim  i- 


^eason  of  year.     A  right  of  way  may  be  created  by 


Act  {XV  of  1S77).  s.  20— User  as  of 
right — Prescriptive  right.  For  the  purpose  of 
acquiring  a  right  of  way  or  other  easement  under 
s.  26  of  the  Limitation  Act,  it  is  not  necessary 
that  the  enjoyment  of  the  easement  should  be  known 
to  the  servient  owner.  In  this  respect  there  is  a 
difference  between  the  acquisition  of  such  rights 
under  that  Act  and  their  acquisition  under  the  Eng- 
lish Prescription  Act.  Arzan  v.  Rakhal  Chitsder 
Roy  Chowdhry  .  .  I.  L.  B.  10  Calc.  214 
16. "    User    of    twenty 


years  to  support  servitude — Extent  and  mode  of 
y^^gj- — Calcutta  Municipal  Act  (Beng.  Act  IV  of 
1876).  As  establishing  his  right  of  way  over  the 
defendant's  passage,  the  plaintiff  relied  upon  a  user 
of  it,  several  times  in  the  year,  for  twentj'  years 
prior  to  the  defendant's  interruption  of  it,  by 
mehters  for  the  piu-pose  of  removing  the  contents 
of  a  cesspool  connected  with  a  privy  belonging  to 
the  plaintiff's  house.  The  facts  indicated  by  way  of 
limit  to  the  user  of  the  passage  only  showed  that 
it  must  be  a  reasonable  user  for  the  above  pur- 
pose. There  was  no  agreement  specifying  times 
or  occasions  of  access,  and  the  inference  was 
that  if  the  plaintiffs  had  thought  fit  to  use  the 
passage  more  frequently  than  they  did,  they  were 
at  liberty  to  do  so.  In  and  after  1876,  instead 
of  the  plaintiff's  mehters,  those  employed  by  the 
Municipality  came  and  went  upon  the  passage,  not 
at  distant  intervals,  but  daily,  the  plaintiffs  under 
bye-laws,  in  conformity  with  Bengal  Act  IV  of  1876, 
being  bound  to  give  them  access,  and  the  system 
being  to  clean  the  place  daily.  Held,  that  the 
above  was  neither  a  discontinuance  by  the  plaintiffs 
of  their  user  nor  an  aggravation  of  the  servitude. 
Also  that,  although  a  servitude  gained  for  one  pur- 
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pose  cannot  be  used  for  another,  the  purposes  before 
and  after  1876  being  identical,  the  user  proved  prior 
to  that  year  supported  a  right  in  the  plaintiffs  to  use 
the  passage  for  giving  access  to  the  servants  of  the 
Municipality  for  the  above  purpose  at  reasonable 
and  convenient  times.  Jadttlal  Mtjllick  v.  Gopal 
Chandra  Mttkerji       .         I.  L.  R.  13  Gale.  136 

s.c.  Jfdoo  Lall  Mttlliok  v.  Gopaijt.  Chxtnder 
MooKERjEE         .         .         .      L.  R.  13  I.  A.  77 

Affirming  the  decision  of  the  High  Court,  Calcutta, 
which  held  that,  where  a  right  of  way  for  a  particu- 
lar purpose  is  proved  to  have  existed  for  upwards  of 
twenty  years,  the  Court  is  not  bound  to  confine  the 
right  to  the  precise  number  of  times  in  the  year 
that  it  has  been  exercised,  but  may  construe  it  as  a 
right  to  use  the  road  at  all  convenient  times  for  the 
particular  purpose.  Gopal  Chttnder  Mttkerjee 
V.  Jtrnoo  L.^LL  Mttllick 

I.  L.  R.  9  Gale.  778  :  13  G.  L.  R.  146 

17.  —  Proof  of  right  of  -wgiY— Evi- 
dence— Particular  route.  In  a  suit  for  declaration 
of  a  right  of  way  over  the  land  of  another,  the  plaint- 
iff must  prove  the  particular  line  over  which  he 
claims  the  right.  Mere  proof  of  a  right  to  pass 
over  the  land  without  proving  the  particular  route 
will  not  entitle  a  plaintiff  to  a  decree.     Radhanath 

StJGRACHARJI  V.  BaIDO^TATH  SeAL 

3  B.  L.  R.  Ap.  118 


18. 


Nature   of   right    of  "w^ay. 


A  right  of  way  is  ordinarily  a  right  of  passing, 
and  not  a  general  right  to  pass  from  one  point  to 
another  point.  Golxtck  Chttxder  Chowdhry  v. 
Tari^tee  Churn  Chuckerbtjtty       .     4  W.  R.  49 

19. Mode  of  exercising  right  of 

■way — Indirect  %vay.  Tf  a  person  has  a  right  of  way 
from  one  place  to  another  over  a  particTilar  line,  he 
cannot  be  compelled  to  use  a  different  and  substitut- 
ed way.  But  where  the  right  is  simply  to  pass  from 
one  point  to  another,  the  party  desiring  to  exercise 
the  right  cannot  claim  to  pass  in  a  particular  tortu- 
ous and  indirect  covirse  between  the  two  points. 
Hamid  HossEiN  V.  Gervaix        .       15  "W.  R.  496 

20 Right  acquired  by  pur- 
chaser of  house.  The  purchaser  of  a  houpe  ac- 
quires the  risiht  to  the  use  of  a  way  to  a  road  which 
has  been  enjoyed  with  the  house  by  the  vendor,  if  it 
is  not  merely  a  right  to  a  way  of  necessity,  but  a 
particular  right  over  a  defined  path.  Nubeen 
Chunder  Bulltjb  v.  Bhoobtjn  Chtjnder  MuNDtn. 

15  W.  R.  526 


21. 

Bight 


General    right     of    way — 

of  thoroughfare  for  processions.     A  general 


right  of  thoroughfare  includes  a  right  of  way  for 
marriage  or  other  processions  of  the  like  nature  un- 
less at  the  time  of  the  first  inception  of  the  right  it 
was  restricted  to  a  right  of  passage  and  such  proces- 
sions were  interdicted.  Raj  Manick  Singh  v. 
Rtjtttjn  Manick  Bose        .         .      15  "W.  R.  46 

22.  — — — — Right     to     carry 

marriage  and  funeral  processions.  A  general  right 
of  way  was  held  under  the  circumstances  to  include 
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a  right  to  carry  marriage  and  funeral  processions, 
Lokenath  Gossamee  v.  Monmohan  Gossamee 

20  W.  R.  293 


23. 


—   Right    to    freedom    from 

-Ownership  of  soil.     A  person  who 


obstruction- 
has  a  right  of  way  cannot  claim  anything  more  than 
that  the  reasonable  exercise  of  his  right  shall  not  be 
obstructed.  It  is  only  ownership  of  the  land  that 
carries  with  it  the  ownership  of  everything  usque 
ad  ccelum.  Toolseemoney  Debee  v.  Joqesh 
Chttnder  Shaha      .         .         .      1  C.  Ij.  R.  425 

24. Road  used  only  by  parti- 
cular section  of  community — Private  way. 
Where  there  is  a  road,  the  privilege  of  using  which 
is  enjoyed  only  by  one  particular  section  of  a  com- 
munity, the  road  is  not  a  public  one.     Sham  Soon- 

DER  BhUTTACHARJEE  V.  MONEE  RaM  DOSS 

25  W.  R.  233 

25. —  Gontinuous  user — Disconti- 
nuance— Limitation.  A  right  of  way  over  the  land 
of  another  must  be  kept  up  by  constant  use.  Huri- 
DAS  Nandi  v.  Jadtjnath  Dittt 

5  B.  li.  R.  Ap.  66  :  14  W.R.  79 


26. 


Immoveable 


property — 
9.    A  right 


Specific   Relief   Act    {I   of   1877), 
of  way  is  not  "  immoveable  property  "  within  the 
meaning  of  s.  9  of  the  Specific  Relief  Act.     Man- 
GALDAS  V.  Jewanram     .     I.  Ij.  R.  23  Bom.  673 


27. 


Obstruction    to    right    of 


way — User.  Suit  by  members  of  a  joint  family  to 
enforce  their  right  to  a  pathway  through  a  door 
(which  had  been  blocked  up)  leading  to  a  joint  tha- 
koorbari.  Held,  that  this  was  not  a  case  in  which 
the  plaintiffs  claimed  the  right  of  user,  but  only 
complained  of  the  obstruction  of  a  passage  belonging 
to  them  jointly  with  the  defendants,  and  that  the 
non-user  for  some  years  by  the  plaintiffs  was  not  an 
abandonment  of  their  right.  Chttnder  Kant 
Chowdhry  v.  Ntjnd  Lall  Chowdhry 

16  W.  R.  277 


28. 


—  Substitution  of  new  way 

Non-user — Abandonment    of    right. 


for  old  one 

Where  a  new  way  is  substituted  for  an  old  one  with 
the  consent  of  the  person  entitled,  and  the  non-user 
of  the  original  way  is  accompanied  by  acts  which 
warrant  the  Court  in  inferring  an  intention  to 
release,  the  right  of  resumption  is  lost :  the  non-user 
need  not  extend  over  any  defined  period.  Raj 
Beharee  Roy  v.  Tara  Pershad  Roy 

20  W.  R.  188 

29. Loss  of  right  of  way — Relin- 
quishment of  right  in  land.  The  relinquishment  of 
all  rights  and  interests  in  land  exchanged  does  not 
necessarily  involve  loss  of  right  of  way  over  the 
land.     Kalee  Kishore  Roy  v.  Deen  Dyal  Sein 

4  W.  R.  83 

F  30.  Closing  right  of  way — Sub- 
stitution of  another  way.  The  owner  of  the  land 
over  which  there  is  right  of  w.iy  by  an  ancient  path- 
way cannot,  without  the  consent  of  the  parties  en- 
titled to  the  right,  substitute  another  path  and 
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shut   up   the   ancient    pathway.     TABrNBECHXTBN 

CHtrCKEBBUTTY  V.  TaBTSEECHUBN  ChUCKEEBXTTTY 

1  Ind.  Jur.  N".  S.  6 


31. 


Grant  of  land  to  build  dwell- 


ing-house— Implied  right  to  build  privy — Way  of 
necessity  for  sweepers— Caste  prejudices — Modifi- 
cation of  English  law.  A  plot  of  land  in  the  centre 
of  the  defendant's  oart  was  granted  to  plaintiff's 
predecessor  in  title  on  fazendari  tenure,  to  build  a 
dwelling  upon.  A  hut  was  accordingly  built 
thereon.  No  privy  was  built  with  or  attached  to 
the  hut,  the  occupants  of  the  hut  using  the  oart 
or  neighbouring  oarts,  for  natural  purposes.  The 
plaintiff  bought  the  hut,  knocked  it  down,  and  pro- 
ceeded to  build  a  substantial  dwelling  with  a  privy 
on  the  site  of  the  old  hut.  Defendant  denied  his 
right  to  build  a  privy,  or  to  have  any  right  of  way 
for  sweepers  to  the  said  privy  when  built.  Held, 
that  the  suitable  enjoyment  of  the  hut,  when  it  was 
originally  built,  implied  the  US3  of  a  privy,  whenever 
the  occupants  of  the  hut  should  think  fit  to  build 
one  ;  and  that  therefore  the  plaintiff  was  entitled  to 
build  a  pri\-y,  and  consequently  also  to  a  way  of 
necessity  for  a  sweeper  to  have  access  to  the  privy 
when  built.  The  occupants  of  the  old  hut  had  been 
allowed,  as  a  way  of  necessity  and  had  always  used 
as  a  means  of  access  to  that  portion  of  the  site  of  the 
old  hut  on  which  the  new  privy  was  now  being 
bmlt,  a  path  which  went  in  a  straight  line  from  the 
gate  in  the  outer  wall  of  the  oart  to  the  front  door  of 
the  hut,  and  thence,  skirting  the  hut,  to  the  site  of 
the  new  privy.  The  plaintiff  now  claimed  a  right  of 
way  for  his  sweeper  in  a  direct  line  from  the  outer 
gate  to  the  new  privy,  thus  avoiding  the  front 
entrance  of  the  house.  Held,  that,  having  regard  to 
the  class  of  persons  who  hafl  lived  in  the  old  hut 
(who  were  of  low  caste),  there  could  have  arisen  up 
to  the  present  time  no  reasonable  necessity  for  two 
ways  to  the  site  in  question,  and  therefore  the 
plaintiff  was  Hmited  to  the  old  way  enjoyed  by  his 
predecessor  in  title.  Qucere  :  Whether,  if  the  lessees 
had  been  persons  belonging  to  one  of  the  higher 
castes,  it  would  not  be  right  to  take  into  considera- 
tion the  prejudice  entertained  by  members  of  such 
castes  against  being  brought  into  close  proximity 
with  persons  following  the  occupation  of  a  sweeper, 
and,  if  necessary,  to  modify  the  general  principle  of 
Enghsh  law,  which  lays  down  that  a  grantee  is  only 
entitled  to  one  way  of  necessity.  Esfbai  v.  Damo- 
DAE   IsHVABDAS    .         .     I.  L.  E..  16  Bom.  552 

32.  Place  dedicated  by  owner 


of  land  for  convenience  of  occupiers  of  ad- 
joining houses — User  of  such  open  space — Cove- 
narU  or  grant  presumed — Easement — Public  land — 
Encroachment — Injunction.  The  plaintiff  and  de- 
fendant occupied  houses  situated  in  the  same  lane 
and  opposite  each  other.  Close  to  both  houses  was 
an  open  space  in  which  a  cross  had  stood.  The 
plaintiff  alleged  that  the  said  vacant  space  was 
originally  intended  for,  and  had  always  been  used  by, 
the  occupants  of  his  house  and  the  residents  in  the 
lane  in  common  for  the  purposes  of  recreation,  save 
where  the  cross  stood.  The  cross  had  been  for  many 
years  visited  "by  Christian  worshippers  who  prayed 
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and  worshipped  there.  The  plaintiff  also  alleged 
that,  in  addition  to  the  general  use  of  the  open  space, 
he  and  his  predecessors  in  title  and  the  occupants 
of  his  said  house  had  for  more  than  twenty  years 
used  the  open  space  as  a  footway  and  a  way  for 
carriages  and  other  vehicles  to  approach  the  said 
house  and  to  stand  and  be  able  to  turn  there.  He 
complained  that  the  defendant  had  wrongfully  re- 
moved the  cross,  and  enclosed  the  greater  portion 
of  the  said  open  space,  and  he  prayed  for  a  decla- 
ration that  he  and  the  occupants  of  his  house  were 
entitled  to  the  use  of  the  said  space  for  purposes  of 
recreation,  and  as  a  footway  and  carriageway  and 
for  an  injunction.  The  defendant  pleaded  that  the 
whole  of  the  open  space  formerly  belonged  to  a 
Portuguese  religious  confraternity  who  were  the 
fazendars  of  both  his  property  and  the  plaintiff's  ; 
that  this  confraternity  had  permitted  the  cross  to 
be  erected  on  the  land,  at  which  the  residents  of  the 
houses  of  the  plaintiff  and  defendant  and  other  ad- 
jacent houses  who  were  then  Portuguese  used  to 
assemble  and  worship  ;  that  the  Portuguese  having 
left  the  locality  the  cross  was  removed,  and  the  part 
of  the  open  space  which  had  been  enclosed  by  the 
defendant  had  been  sold  to  him  by  the  confrater- 
nity in  1887.  He  denied  the  use  of  the  space  alleged 
by'the  plaintiff.  Held,  that  the  evidence  was  not 
suflBcient  to  establish  that  the  land  in  dispute  had 
been  dedicated  to  the  public,  but  that,  on  the  evi- 
dence, the  Court  was  justified  in  presuming,  and 
ought  to  presume,  a  covenant  on  the  part  of  the 
fazendari  owners  of  the  oart  to  keep  the  lane,includ- 
ing  the  upper  end  of  it,  open  for  the  use  of  the 
owners  of  the  houses  abutting  upon  it.  Such  a  co- 
venant should  be  presumed  equally  in  the  case  of  a 
land-owner  giving  land  for  building  purposes  to  fa- 
zendari tenants  in  a  perpetual  tenure  at  a  fixed 
rent,  and  in  the  case  of  a  o\vner  selling  land  out  and 
out  for  building  purposes.     Raxchokdas  Amtha- 

BHAI  V.   MaXEKLAL  GoRDHAXDAS 

I.  Ii.  R.  17  Bom.  648 

33.   Easement   of     necessity — 

Easements  Act  (V  of  18S2)—Act  I  of  1S72,  s.  114, 
illus.  {g) — Presumption  against  plaintiff  from  failure 
to  produce  his  title-deeds.  The  plaintiffs  were 
owners  of  an  hotel,  and  the  defendant  of  certain 
adjacent  property.  The  two  properties  had  at  one 
time  been  united,  and  at  that  time  the  manager  of 
the  hotel  on  behalf  of  the  owner  used  to  obtain 
water  for  the  purposes  of  the  hotel  from  a  certain 
spring  by  means  of  a  road  which  ran  over  land  which 
subsequently  became  the  defendant's.  There  was 
another  but  smaller  and  much  less  convenient  path 
from  the  hotel  to  the  spring.  The  plaintiffs  became 
owners  of  their  portion  of  the  property  in  1886,  and 
the  defendant  of  his  portion  in  1888.  The  plaintiffs 
continued  to  use  the  above-mentioned  road  through 
the  defendant's  property  for  the  purpose  of  getting 
water  from  the  hotel  until  1889,  when  the  defendant 
refused  to  permit  them  any  longer  to  use  the  road. 
The  plaintiffs  accordingly  sued  the  defendant  for  a 
declaration  of  their  right  of  way  over  the  said  road, 
but  refused  to  put  in  evidence  the  deed  under  which 
they  became  owners  of  the  hotel  property.  Held, 
upon  these  facts,  that  the  plaintiffs  were  not  entitled 
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to  an  J'  right  of  way  over  the  land  in  question. 
Owing  to  the  non-production  by  the  plaintiffs  of 
their  title-deed,  it  must  be  presumed  as  against 
them  that  the  evidence  afforded  thereby  would  be 
unfavourable  to  their  claim,  and  no  right  of  way  in 
favour  of  the  plaintiffs  could  be  shown  to  arise  other- 
wise, either  as  an  easement  of  necessity  or  as  an 
easement  the  intention  to  grant  which  might  be  in- 
ferred. Charu  Surnokar  v.  Dokouri  Chunder  Thakur, 
I.  L.  R.  8  Calc.  956,  considered.  Rajroop  Kuar  v. 
Abul  Hossein,  I.  L.  B.  6  Calc.  394  :  L.  R.  7  I.  A. 
240  ;  Kay  v.  Oxley,  L.  R.  10  Q.  B.  360  ;  Polden 
V.  Bastard,  L.  R.  7  Q.  B.  156;  Worthington  v.  Gimson, 
29  L.  J.  Q.  B.  116  ;  Hinchdi^e  v.  Earl  of  Kinnoul, 
5  Bing.  N.  C.  25  ;  Morris  v.  Edgington,  3  Taunt. 
24  ;  Berkshire  v.  Gruhh,  L.  R.  18  Ch.  D.  616  ;  and 
Bayley  v.  G.  W.  R.  Co.,  L.  R.  26  Ch.  D.  434,  referred 
to.     WuTZLER  V.  Sharpe     .  I.  L.  R.  15  All.  270 

34. Purchase  of  land 


adjoining  purchaser's  land — Way  of  access — Way 
of  necessity — Deed  of  sale,  construction  of.  A  person 
purchasing  a  plot  adjoining  his  own  land  and  having 
access  to  the  plot  through  his  land  cannot  acquire  a 
way  of  necessity  over  his  vendor's  land  of  which  the 
plot  formed  a  part.  The  fact  that,  if  the  plot  had 
been  sold  to  a  third  person,  he  would  have  acquired 
a  way  of  necessity,  does  not  affect  the  question. 
Where  a  portion  of  an  estate  is  sold,  a  right  of  way 
leading  to  such  portion  may  bo  created  by  the  use 
of  general  words,  provided  that  the  circumstances 
existing  at  the  time  of  the  sale  were  such  as  to 
justify  the  behef  that  such  was  the  intention  of  the 
parties.  Where  the  words  used  in  a  Marathi  deed  of 
sale  were  "  sarva  hakk  wa  sambandh"  (i.e.,  all 
rights  and  accompaniments)  : — Held,  that  the  words 
in  themselves,  apart  from  the  circumstances  at  the 
time  of  the  sale,  did  not  include  a  right  of  way 
over  the  vendor's  property  as  conveyed  along  with 
the  portion  of  the  land  sold  ;  but  if  there  was  an 
old  path  leading  across  the  vendor's  adjoining 
ground  to  the  plot  sold,  and  the  purposes  for  which 
the  plot  was  sold,  and  the  conduct  of  the  parties 
were  such  as  to  justify  an  inference  that  by  the  use 
of  these  words  it  was  the  intention  of  the  parties 
to  convey  the  right  to  use  the  path,  it  would  be 
open  to  the  Judge  to  find  as  a  fact  that  such  was  the 
intention.  Municipality  of  the  City  op  Poona 
V.  Vaman  Rajabam  Gholap 

I.  L.  R.f^ia  Bom.5797 

35.  Eight  of  private  way,   suit 

jfor — Special  damage,  proof  of,  whether  necessary. 
In  a  suit  where  a  right  of  way  is  claimed  which  is 
not  a  right  of  way  by  the  public  but  a  private 
right  of  way  and  an  easement  or  right  by  pre- 
scription, the  question  as  to  whether  or  not  there  has 
been  proof  of  special  damage  is  immaterial.  Baxj 
Nath  Singh  v.  Tetai  Chowdhry(1901) 

6  C.  W.  TH.  197 

RIGHT  OF  WORSHIP. 

See  Hindu  Law — Worship. 

Claim  to  worship  in  a  particular 


temple — Nadar  or  Shanar  caste — Caste,  who  dimb 


RIGHT  OF  WORSHIP— concZcZ. 

palmyra  and  cocoanut  trees  and  manufacture  toddy 
— Proof  of  custom  to  exclude  such  caste  men — 
Compromise  of  suit  by  trustee  of  temple  after  ob- 
taining decree — Breach  of  trust — Civil  Procedure 
Code  [Ad  XIV  of  1882),  s.  375.  The  respondent  as 
hereditary  trustee  of  a  Hindu  temple,  dedicated  to 
the  worship  of  Siva,  at  Kamudi,  a  village  in  his 
zamindari,  sued  the  appellants,  who  were  of  the 
Nadar  or  Shanar  caste  and  represented  that 
community,  and  who,  alleging  immemorial  usage, 
claimed  a  right  to  enter  and  worship  in  the  temple, 
to  exclude  them  from  such  entrance  and  worship 
on  the  grounds  that  the  presence  of  persons  be- 
longing to  the  appellant's  caste  was  repugnant 
to  the  religious  principles  of  the  Hindu  worship 
of  Siva,  and  to  the  sentiments  of  the  caste  Hindus, 
who  worshipped  in  the  temple,  and  that  it  was 
contrary  to  custom  for  them  to  enter  and  worship 
there.  The  appellants  had  a  temple  of  their 
own  in  the  village,  where  they  worshipped. 
Held,  by  the  Judicial  Committee  (affirming  the 
decrees  of  the  Courts  in  India),  that  the  fact  that 
the  appellants  worshipped  by  themselves  in  a 
temple  of  their  own,  and  that  their  evidence  com- 
pletely failed  to  prove  any  resort  by  persons  of 
their  caste  to  the  temple  in  dispute,  entirely 
negatived  the  case  of  the  appellants  so  far  as  the 
assertion  of  immemorial  usage  was  concerned,  and 
also  strengthened  the  respondents'  contention  that 
the  separation  in  worship  between  the  two  classes 
was  not  accidental  or  voluntary,  but  rested  on  a 
deeper  ground.  The  respondent,  moreover,  had 
succeeded  in  proving  that  by  custom  the  appel- 
lants were  not  among  the  people  for  whose  worship 
the  temple  in  suit  existed.  The  respondent,  after 
obtaining  a  decree  in  the  first  Court,  compromised 
the  suit  and  asked  that  a  decree  should  be  made  in 
favour  of  the  appellants.  Held,  that  the  High 
Court,  on  an  application  to  make  a  decree  in  ac- 
cordance with  tne  compromise,  had  acted  properly 
in  adding  as  plaintiff's  members  of  the  temple 
community,  who  opposed  the  application  (as  the 
respondent  also  himself  then  did),  and  in  refusing 
the  application  on  the  ground  that  the  compromise 
was  a  breach  of  trust  on  the  part  of  the  respondent, 
and  therefore  unlawful  under  s.  375  of  the  Code  of 
Civil  Procedure.  Sankralinga  Nadan  v.  Rajes- 
wara  Dorai  (1908)      .       I.  £j.  R.  31  Mad.  236 

RIGHT  TO  ACCOUNT. 

See  Hindu  Law  .  I.  L.  R.  82  Mad.  271 


RIGHT  TO  APPEAR. 

See  Advocate 


See  Counsel 


See  Mookteab 


5  B.  L.  R.  Ap.  70 

14  B.  L.  R.  Ap.  12 

13  W.  R.  60 

23  W.  R.  Cr.  14 

5  B.  L.  R.  Ap,  70 

9  B.  L.  R.  417 

I.  L  R  1  Bom.  46 

I.  li.  R.  1  Mad.  304 

I.  li.  R.  1  Bom.  14 

7  C.  W.  N.  624 
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RIGHT  TO  APPEAR— concW. 

See  Murder — Appointmbkt  aito  Appbab- 

ANCE. 

See    Pleader — AppoDfTMEsr    aitd    Ap- 
pearance. 

See  Practice — Civil  Cases — 
Counsel  ; 

Vakil  akd  Counsel. 

See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  1882,  s.  622. 
7  C.  "W.  N.  843 
RIGHT  TO  BEGIN. 

See    Onus    of   Proof — Possession   and 
Proof  of  Title. 

I.  li.  R.  18  Gale.  201 

li.  R.  17  I.  A.  159 

See  Practice    .    I.  L.  R.  32  Bom.  599 

1.  General    rule.      The    rule    is 


that  the  party  holding  the  affirmative  has  the  right 
to  begin  at  the  hearing   before  the  High  Court. 
Lallmohun  Mullick  v.  Peary  Chand  Mittra 
1  Ind.  Jut.  N.  S.  383 


2. 


Practice — Suiti     under      Civil 


Procedure  Code,  1859.  It  was  held  under  the  Civil 
Procedure  Code  of  1859  that  the  Common  Law 
practice  in  respect  of  the  right  to  begin  ought  to 
prevail  in  cases  under  that  Act,  that  practice  hav- 
ing been  followed  up  to  that  time,  and  the  Proce- 
dure Code  making  no  distinction  between  suits  in 
the  nature  of  Common  Law  actions  and  those  in 
the  nature  of  equity  suits.  Rxtngunmoney  Dossee 
V.  Bbijo  Lall  Day      .  .         .     Cor.  25 


3. 


-Small  Cause  Court  references. 


The  right  to  begin  in  Small  Cause  Court  refer- 
ences is  generally  allowed  to  the  plaintiff,  but  in 
one  case  the  counsel  for  the  defendant  was  allowed 
to  begin  where  the  judgment  of  the  Small  Cause 
Court  was  in  favour  of  the  plaintiff.  Haran 
Chandra  Mookerjee  v.  Nundogopal  Mutty 
Lall       .         .      13  B.  L.  R.  142  :  22  W.  R.  71 

The  right  to  begin  is  now  specially  provided  for 
by  s.  179  of  the  CivU  Procedure  Code,  1882. 

4.  Civil  Procedure  Code,  1877, 

S.  179 — Suit  for  mesne  profits — Burden  of  proof. 
It  cannot  be  laid  down  as  a  general  projwsition  con- 
trolling the  provisions  of  s.  179  of  the  Code  of  Civil 
Procedure  that  in  a  suit  for  mesne  profits  against 
persons  who  have  been  in  possession  of  the  land  in 
respect  of  which  the  mesne  profits  are  claimed  and 
who  have  been  shown  to  have  no  title,  that  the 
burden  of  proof  is  upon  the  defendants.  Kkishna 
Mohun  Baisak  v.  Kunj  Behary  Batsak 

9  C.  L.  R.  1 

5.   Suit    for    partition— iVtxcZeMa 

of  joint  property.  In  a  suit  for  partition  of  certain 
property,  and  trading  businesses  the  defendants, 
who  resisted  the  suit,  admitted  a  nucleus  of  joint 
property,  and  claimed  the  right  to  begin,  on  the 
ground  that  the  onus  was  on  them  to  prove  that 
the  whole  property  and  the  trading  businesses 
were  not  joint.     Held,  that,  unless  the  defendants 


RIGHT  TO  BEGIN— coticW. 

admitted  all  the  allegations,  or  all  the  materia) 
allegations,  the  plaintiff  was  entitled  to  begin. 
Aghore  Nath  Neooy  v.  Pbem  Chand  Neogy 

7  C.  L.  R.  274 


6. 


—  Objection  that  no  appeal  lay 


— Appeal.  Where,  an  appeal  having  been  filed,  the 
respondent  objected  that  no  appeal  lay,  and  by 
agreement  of  the  parties  the  case  was  set  down  for 
the  agreement  of  this  preliminary  point  : — Held, 
that  the  appellant  had  the  right  to  begin.  Rus- 
TOMJi  BuRjoRJi  V.  Kessowji  Naik 

I.  Ij.  R.  8  Bom,  287 

7.  .   Application    for    review — 

Order  to  show  cause.  Upon  the  hearing  of  an  ap- 
plication for  review  of  judgment,  upon  which  an 
order  has  been  passed  directing  the  opposite  party 
to  show  cause  why  the  application  should  not  be 
granted,  counsel  for  the  opposite  party  should 
begin.     Ghansham  Singh  v.  Lal  Singh 

I.  li.  R.  9  AIL  61 


8. 


Hearing  of  ease  on  preli- 


I    minary  issue.     At  the  hearing  of  a  case  on  a 
j    preliminary  issue  the  defendant  by  whom  the  issue 

was  raised  was  held  to  have  the  right  to  begin. 

Fatmabai  v.  Aishabai   .     I.  L.  R.  12  Bom.  454 


9. 


Criminal  case — Counsel — Prac- 


tice— Reference  to  High  Court  under  s.  434,  Criminal 
Procedure  Code  (Act  XXV  of  1S61).  In  a  reference 
to  the  High  Court  under  s.  434  of  the  Criminal 
Procedure  Code,  where  counsel  appeared,  and  the 
reference  from  the  Judge  impeached  the  order  of 
the  Magistrate,  the  Court  called  on  counsel  to 
support  the  argument.     Angelo  v.  Cargill. 

9  B.  li.  R.  417  :  18  W.  R.  Cr.  41 


10. 


-Case  under  s.  263^ 


Criminal  Procedure  Code,  1872.  In  a  case  referred 
to  the  High  Court  under  s.  263  of  the  Criminal 
Procedure  Code,  because  the  Sessions  Judge  differed 
from  the  verdict  of  the  jury,  the  High  Court  held 
that  it  was  for  the  Government  (the  appellant), 
who  asked  for  a  conviction,  to  begin  and  satisfy 
the  Court  that  there  was  a  case  calling  upon  the 
prisoner  for  an  answer.  Queen  r.  Ram  Churn 
Ghose  .         .         ...     20  W.  R.  Cr.  33 


IL 


Reference    under    s.    434,. 


Criminal  Procedure  Code,  1882.  ^A■here,  on 
the  application  of  counsel  for  the  prisoner,  a  ques- 
tion of  law  has  been  reserved  for  the  decision  of  the 
Court  under  s.  434  of  the  Criminal  Procedure  Code 
(Act  X  of  1882),  the  prisoner's  counsel  has  the 
right  to  begin.  Queen-Empress  r.  Appa  Subhana 
Mendre  .         .         .     L  li.  R.  8  Bom.  200 


12. 


Reference  to    High   Court 


by  Presidency  Magistrate — Onus  yrohandi 
Practice — Criminal  Procedure  Code  (Act  X  of  18S2)y. 
8.  432.  In  a  reference  by  a  Presidency  Magistrate 
to  the  High  Court  as  to  whether,  on  the  facts 
stated,  any  offence  has  been  committed  by  an 
accused  person,  it  hcs  on  the  prosecution  to  make- 
out  that  an  offence  has  been  committed,  and  under 
the  circumstances  the  prosecution  must  begin. 
Queen-Empress  i-.  Haradhan  alias  Rakhal  Dass 
Ghosh    .         .         .         .  I.  L.  R.  19  Gale.  88Q 
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HIGHT  TO  POSSESSION. 

See  Sale       .         I.  L.  R.  36  Gale.  336 

RIGHT   TO  USE   OF   WATER. 

^-ee  Easement  .  I.  L.  R.  18  Mad.  320 
I.  L.  R.  23  Bom.  506 
I.  li.  R.  30  Cale.  1077 

See  Landlord  and  Tenant — Nature  op 
Tenancy       .     I.  L.  R.  28  Cale.  693 

See  Possession,  Order  oe  Criminal 
Court  as  to — Disputes  as  to  Right 
OP  Way,  Water,  etc.  5  C.  W.  N".  67 

See  Prescription — Easements — Right 
TO  AVater. 

See  Railways  Act,  ss.  7,  10  and  1 1. 

I.  L.  R.  25  Mad.  632 

1. Presumption  of  right — User, 

Proof  of.  No  presumptions  of  law  in  regard  to 
rights  of  water  are  known  in  this  country,  but  proof 
of  ancient  reasonable  user  by  particular  recognized 
means  is  sufficient  to  give  the  right.     Bundhoo 

SOOKOOLANY  V.    JoY  PrOKASH  SiNGH 

W.  R.  1864,  367 
2. Right  to  open,  conduit  for 


■water — Injury  to  neighbours.  The  right  to  take 
water  is  goverend  by  established  use.  No  one  can 
open  a  new  conduit  to  take  additional  water  to  the 
injury  of  his  neighbours.  Athur  Ai.i  Khan  v. 
Sekundar  Ali  Khan    .         .         .4  W.  R.  28 

3.  Right  to   surplus  water  of 

tank — Easement — User — Channel.  A  right  of  ease- 
ment   may  be  acquired  in  the  surplus  water  of  a 
tank  flowing  through  a  defined  channel,  whether 
natural  or  artificial.     Rayappan  v.  Virabhadra 
I.  L.  R.  7  Mad.  530 


4. 


.  Right  to  use  another's  canal. 


A  person  has  no  right  to  tap  another's  canal  and 
abstract  the  water  therefrom  for  his  own  land,  unless 
he  has  acquired  that  right  by  grant  or  prescription. 
Run  Bahadoor  v.  Poodhee  Roy 

W.  R.  1864,  319 

5.   Riparian    proprietor,  right 

of — Bunds  or  embankments.  A  riparian  proprietor 
may  deal  with  the  stream  as  freely  as  with  any 
other  portion  of  his  land,  provided  only  that  he 
must  not  by  so  doing  sensibly  disturb  the  natural 
condition  of  the  stream  as  it  exists  within  the  limits 
of  other  proprietors,  whether  above  or  below,  or  on 
the  opposite  side.  MoNOOUR  Hossein  v.  Kanhya 
Lall 3  W.  R.  218 


6. 


Natural      water- 


course. The  right  which  a  riparian  proprietor  has, 
under  certain  restrictions,  to  the  use  of  the  water  of 
a  natural  water-course,  has  no  application  to  a 
water-course  artificially  constructed  ;  and  the  mere 
fact  of  riparian  proprietorship  gives  no  rights  what- 
ever over  such  a  stream.  Bhoop  Narain  Singh  v. 
Keramut  Ali        .         .         .  6  W.  R.  99 

7.   Obstruction       to 


flow  of  water — Encroachment.  The  plaintiff  and 
defendant  were  proprietors  of  land  and  gardens  on 
opposite  sides  of  a  tidal  creek,  which  sides  were    I 


RIGHT  TO  USE  OP  WATER— coM<rZ. 

protected  by  walls.  The  defendant,  the  wall  on 
his  side  becoming  dilajndated,  constrvicted  a-  fresh 
one,  altering  its  direction,  and  encroaching  five 
feet  upon  the  bed  of  the  stream.  In  a  suit  for 
possession  of  land  by  demolishing  the  said  Avail, 
the  plaintiff  alleged  that  he  was  entitled  to  the 
solum  on  which  it  was  built,  that  his  navigation 
was  obstructed,  and  that  there  was  a  danger  of  his 
screw-house  falling  down.  It  appeared,  however, 
that  the  Government,  and  not  the  plaintiff,  was  the 
owner  of  the  solum,  and  that  the  plaintiff  neither 
claimed  nor  proved  that  he  was  entitled  to  the  flow 
of  the  water  as  it  had  been  accustomed  to  flow,  and 
that  that  flow  was  seriously  and  sensibly  diverted 
so  as  to  be  an  injury  to  his  rights.  Held,  reversing 
the  decree  of  the  High  Court,  that  the  plaintiff  had 
failed  to  show  either  damnum  or  injuria,  and  there- 
fore had  no  right  of  action.  Kali  Kishen  Tagore 
V.  JoDoo  Lal  Mullick 

li.  R.  6  I.  A.  190  :  5  C.  L.  R.  97 


8. 


Easements       Act 


(V  of  1882),  ss.  6,  7,  17— Natural  stream— Surface 
water.  The  owners  of  a  tank  fed  by  natural 
streams,  which  de^jended  for  their  supply  on  natural 
rainfall  and  surface  water,  sued  for  an  injunction  to 
restrain  superior  riparian  owners  from  damming 
the  streams  or  interfering  with  the  supply  of  water, 
over  which  the  plaintiffs  claimed  a  right  of  ease- 
ment. The  issue  as  to  the  ownership  of  the  land 
on  which  the  streams  rose  was  undecided.  Held, 
(i)  The  Easements  Act  only  declared  the  existing 
law  as  to  easements  over  water  ;  (ii)  An  easement 
can  therefore  be  acquired  in  regard  to  the  water  of 
the  rainfall.  But  surface  water  not  flowing  in  a 
stream  and  not  permanently  collected  in  a  pool, 
tank,  or  otherwise  is  not  a  subject  of  easement  by 
prescription,  though  it  maj'^  be  the  subject  of  an 
express  grant  or  contract ;  (iii)  It  is  the  natural 
right  of  every  owner  of  land  to  collect  or  dispose  of 
all  water  on  the  surface  which  does  not  pass  in  a 
defined  chaimel ;  (iv)  Riparian  owners  are  entitled 
to  use  and  consume  the  water  of  the  stream  for 
drinking  and  household  purposes,  for  watering  their 
cattle,  for  irrigating  their  land,  and  for  purposes  of 
manufacture,  subject  to  the  conditions  (i)  that  the 
use  is  reasonable,  (ii)  that  it  is  required  for  their 
purposes  as  owners  of  the  land,  and  (Hi )  that  it  does 
not  destroy  or  render  useless  or  materially  diminish 
or  affect  the  application  of  the  water  by  inferior 
riparian  OAvners  in  the  exercise  either  of  their 
natural!  right  or  their  right  of  easement  if  any.  (v) 
It  «as  therefore  necessary  to  ascertain  where  the 
streams  rose,  and  the  course,  source,  and  length  of 
their  tributaries.     Perumal  v.  Ramasami 

I.  L.  R.  11  Mad.  16 


9. 


Water-course — 


Mamlatdar,  jurisdiction  of — Easements  Act  (V  of 
1882),  s.  7.  The  law  as  to  riparian  owners  is  the 
same  in  India  as  in  England,  and  is  stated  in  illus. 
(h)  of  s.  7  of  the  Easements  Act  (V  of  1882).  Each 
proprietor  has  a  right  to  a  reasonable  use  of  the 
water  as  it  passes  his  land,  but,  in  the  absence  of 
some  special  custom,  he  has  no  right  to  dam  it  back, 
or  exhaust  it,  so  as  to  deprive  other  riparian  owners 
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BIGHT  TO  USE  OF  "WATBBr— con'd. 
of  like  use.  What  would  constitute  an  unreason- 
able diversion  of  water  such  as  to  disturb  the  use  of 
the  lower  riparian  owners  is  a  question  of  fact  which 
the  Legislature  has  given  a  Mamlatdar  jurisdiction 
to  decide.  Narayan  Hari  Deval  v.  Keshav 
Shivram  Deval    .         .    I.  li.  R.  23  Bom.  506 

10.  ^——Proprietor  of  water-course, 
Kight  ot— Proof  of  user  hy  other  persons.  The 
proprietor  of  a  pyne  has  a  right  to  allow  or  to  deny 
the  use  of  water  flowing  through  it  to  other  persons 
unless  they  have  also  a  clearly-defined  right  en- 
abling them  to  control  the  water  and  convert  it  to 
their  own  use,— a  right  clearly  found  to  have  origin- 
ated in  some  grant  or  valid  contract,  or  to  have 
been  exercised  for  so  lonsc  a  period  that  such  title 
may  be  presumed.  Ix dtjkjeet  Kooer  v.  L^cmiEE 
KooER     .         .         .         .         .     14  W.  R.  .34:a 

IL Right   to    discharge  water 

on  another's  land  on  lower  level— DraZ/M^e. 
There  is  no  reason  why  the  proprietor  of  land  on  a 
higher  level  should  not,  for  the  purpose  of  keeping 
his  land  drained,  claim  a  right  to  have  the  water 
which  falls  thereon  run  ofE  over  adjoining  land  on  a 

lower  level.     Kopil  Pooree  v.  Manick  Sahoo 

20  W.  R.  287 


RIGHT  TO  USE  OF  WATER— co/i/</. 


15. 


Deprivation  of  right  to  a 


12. 


Easement — Em- 


bankmenlr— Drainage — Right  to  drainage  of  surplus 
surface  water  through  natural  water-course.  The 
right  of  the  owner  of  high  lands  to  drain  off  its  sur- 
plus surface  water  through  the  adjacent  lower 
grounds  is  incident  to  the  ownership  of  land  in  this 
country.  Where  the  defendants  had  erected  a  dam 
across  a  natural  water-course  which  was  found  to 
interfere  with  the  natural  drainage  of  the  surplus 
rain-water  of  the  adjacent  lands  of  the  plaintiffs, 
and  where  the  lower  Court  had  ordered  that  the 
dam  be  altogether  removed  : — Hdd,  that  the  Court 
was  wrong  in  taking  it  for  granted  that  the  plaint- 
iffs were  entitled  to  have  the  whole  dam  removed, 
but  should  have  inquired  how  far  the  erection  of 
the  dam  interfered  ^vith  the  plaintiff's  right. 
Abdul  Hakim  v.  Gfnesh  Dittt 

I.  L.  R  12  Gale.  323 


13. 


-Obstruction  to  flow  of  water 


-Erection  of  hund  to  stop  flow  of  water.  Where 
water  flows  in  its  natural  course  from  somewhere 
outside  ^'s  land,  through  it,  and  onwards  to  other 
I)eople'8  land,  A  is  not  entitled  to  stop  the  flow  by 
an  embankment  across  it,  unless  he  can  make  out 
some  special  right  to  do  so.  Such  course  is  a  part 
of  the  natural  condition  of  the  land,  and  the  flow 
of  the  water  over  it,  when  it  occurs,  is  a  natural 
incident.     Chttmroo  SrN'GH  v.  Mttllick  Khyrtjt 

Ahmed 18  W.  R.  525 

14^ . .    Claim   to    erect 

hund  cutting  off  water  from  neighbouring  lands.  A 
party  claiming  to  erect  a  bund  in  a  natural  flowing 
river,  so  as  entirely  to  cut  off  the  water  from  an- 
other party,  is  bound  to  prove  that  he  has  acquired 
the  legal  right  to  do  so  by  user.  Heebanttud 
Sahoo  v.  KivB^sROOMSSA  15  W.  R  516 


rise  of  water  by  breaking  bund — Claim  to 
repaired  bund.  Deprivation  of  the  right  to  a  rise 
of  water  is  an  injury,  and  a  claim  to  repair  a  bund 
for  the  purpose  of  securing  such  right  is  not  an- 
swered by  the  tender  of  another  bund  quite  as  good. 
Shunkur  Sahoo  v.  Gurbhoo  Sahoo 

15  W.  R.  216 

16.  Infringement  of  right  to 

water — Suit  to  remove  obstruction  and  for  damages 
— Cause  of  action.  In  a  suit  to  compel  defendant 
to  remove  an  embankment  recently  constructed  on 
his  owTi  land,  on  the  allegation  that  it  infringed 
plaintiff's  right  of  irrigation  by  a  certain  channel 
where  it  was  found  that  the  embankment  in  ques- 
tion was  no  manner  of  obstruction  to  the  water- 
course by  that  channel : — Held,  that,  to  entitle 
plaintiff  to  a  decree,  there  must  have  been  some 
actual  infringement  of  his  right  by  the  defendant, 
and  not  merely  some  act  whereby,  as  it  were,  that 
right  was  denied  or  questioned.  Shama  Chtjrx 
ChATTERJEE  t'.  BOIDONATH  Banerjee  11  W.  R.  2 

17, Cause  of  action' 

In  order  to  maintain  an  action  upon  an  infringe- 
ment of  a  right  (as  where  an  obstruction  is  made  to 
a  natural  flow  of  water),  it  is  not  necessary  to  show 
that  there  has  been  any  subsequent  injury  conse- 
quent on  such  infringement.     Ram  Chand  Chtjck- 

ERBTJTTY  V.    NtTDDIAR   ChAXD    GhOSE 

23  W.  R.  230 


18. 


Water  from  tank 


— Onus  probandi.  Where  a  plaintiff  alleged  that, 
subsequent  to  his  purchase  of  a  tank,  at  a  period 
specified,  defendants  had  commenced  to  take  water 
from  it  and  had  opened  a  channel  for  the  discharge 
of  the  water: — Held,  that  the  onus  lay  on  the 
plaintiff  to  prove  the  assertion  on  the  part  of  the 
defendants  of  any  new  right.  Buxgshee  DnrR 
Thakoor  v.  Khettt7^monee  Debia  11  "W.  R.  15 

19.  Right  to  raise 
embankment  to  diminish  flow  of  water  into  reservoir. 
Where  parties  by  agreement  in  a  butwarra  re- 
stricted their  rights  by  the  condition  that  one  of 
their  number  was  to  have  full  use  of  the  water  in  a 
reservoir,  the  others  were  held  not  to  be  at  liberty 
to  set  up,  even  on  their  o^vn  lands,  an  embankment 
round  the  reservoir  so  as  to  diminish  materially 
the  flow  of  water  into  it.  GouR  Sahoy  Sixgh  v. 
Sheo  Sahoy  Sixgh  ...       15  "W,  R  94 

20.  -_ — Erection  of  bund 

to  keep  tcater  in  reservoir.  Water  fallin<^  on  A's 
land  and  collected  in  a  reservoir  there,  used  to  flow 
on  to  B's  land.  Held,  that  B  had  no  right  to  the 
use  of  the  water,  and  that  A  was  entitled  to  erect 
on  his  own  land  a  bund  to  prevent  the  water  flow- 
ing on  to  B's  land.  Buxsee  Sahoo  v.  Kalee 
Pershad 13  W.  R.  414 

21. Right  of  owner  of  two  pro- 
perties— Dispersion  of  rain-water.  The  o\\-ner  of 
two  properties  may  conduct  through  troughs  the 
rain-wat«r  accumulating  on  one  property  over  a 
water-course  to  the  other  property  before  it  reaches 
another  water-course  into  which  the  rain-water. 
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BIGHT  TO  USE  OF  WATER— cow^rf. 

unless  diverted,  would  naturally  flow.  Ramrttt- 
TTJN  Neogee  v.  Phool  Singh 

W.  B.  1864,  147 

22.  Cessation  to  make  use  of 

water — Revocation  of  permission.  Where  a  party 
who  had  enjoyed  the  permissive  use  of  the  water  of 
a  tank  does  not  use  it  for  four  years  from  the  date 
of  its  further  excavation,  the  permission  may  be 
taken  to  be  revoked.  GooROO  Churn  Soor  v. 
Sree  Chttrn  Ghose       .         .         15  "W.  B.  308 

23. Bight  to  discharge  rainfall 

overland — Abandonment  of  right.  Exposition 
of  the  right  of  discharging  the  rainfall  on  one's  land 
through  a  water-course  over  another's,  and  of  the 
abandonment  of  such  right.  Khettur  Nath 
Ghose  v.  Prosunno  Ghose        .       7  W.  B.  498 

24.  Abandonment   of  right  to 

water — Construction  of  new  waterway.  Where  a 
party  suing  for  the  use  of  a  waterway  was  found  to 
have  allowed  it  to  be  filled  up  without  objection, 
and  another  of  tho  same  description  to  be  con- 
structed, which  he  had  used  for  a  year  or  two,  he 
was  held  to  have  abandoned  his  right  of  user  to 
tho  former  water-way.     JtrGUTBUNDHOO  Chtjcker- 

BUTTY    V.    JXJGTJT  ChUNDER   ChOWDHRY 

12  W.  B,  519 


25. 


Irrigation  channels — Power 


of  Collector  to  regulate  water -supfly.  In  a  suit 
between  raiyats  holding  lands  under  Govern- 
ment, in  which  the  Collector  of  the  district  was 
joined  as  second  defendant,  it  appeared  that  the 
first  defendant,  in  pursuance  of  an  order  of  the  Sub- 
Collector,  made  on  a  petition  preferred  by  him,  had 
opened  a  new  irrigation  channel,  thereby  materially 
diminishing  the  supply  of  water  necessary  for  the 
cultivation  of  the  plaintiff's  land  and  causing  dam- 
ago  to  him.  Tho  lower  Court  passed  a  decree  for 
damage  and  issued  an  injunction  directing  that  the 
channel  be  closed.  Held,  that  the  order  of  the  Sub- 
Collector    was    in    excess    of      his    powers.     Ram- 

CHANDRA    V.    NaRAYANASAMI 

I.  Ii.  B.  16  Mad.  333 


26. 


Water  rights  for  irrigation 


w^here  a  stream  flows  through  separate  es- 
tates — Relative  rights  of  upper  and  lower  proprie- 
tors on  the  tanks  to  the  use  of  the  water — Issues  not 
raising  actiial  rights.  A  riparian  owner,  where  a 
stream  flows  in  a  channel  dovra.  from  a  property 
higher  up,  is  entitled  to  the  flow  of  water  without 
intermption,  and  Avithout  substantia]  dimii.ution 
caused  by  the  upper  proprietor,  who  may  for  legi- 
timate pui-poses  withdraw  bo  much  only  of  the 
water  as  will  not  materially  lessen  the  downward 
flow  on  to  his  neighbour's  land.  In  this  suit  the 
upper  proprietor  claimed  the  right  to  dam  up  a 
stream  on  his  own  estate,  and  to  impound  so  much 
of  its  water  as  he  might  find  convenient  for  irriga- 
tion, leaving  only  the  surplus,  if  any,  for  the  use  of 
the  proprietors  below.  He  has  no  such  right,  in 
the  absence  of  a  right  obtained  by  him  iri  virtue  of 
contract  with  the  lower  proprietors,  or  acquired 
by  him  as  a  consequence  of  prescriptive  use.  His 
common  law  right  is  to  take  for    the  purpose  of 


BIGHT  TO  USE  OF  WATEB— con«i. 

irrigation  so  much  water  only  as  can  be  abstracteA 
without  materially  diminishing  what  is  to  be  allow- 
ed to  descend.  What  quantity  of  water  can  be 
abstracted  and  used  without  infringing  that  essen- 
tial condition,  must,  in  all  cases,  be  a  question  of 
the  circumstances  depending  mainly  upon  the  size 
of  the  stream  and  the  proportion  which  the  water 
taken  bears  to  its  entire  volume.  In  this  suit,  the 
upper  proprietor's  claim  having  been  put  too  high, 
the  real  question  as  to  the  proportion  of  his  share 
had  been  omitted.  No  issue  had  raised  it,  and  no 
evidence  had  been  given  to  determine  it  approxi- 
mately. The  Court  of  first  instance  and  the  first 
Appellate  Court  had  attempted  to  decree  what  they 
considered  would  be  the  just  proportion,  but  the 
High  Court  had  rightly  pointed  out  that  there  had 
been  no  materials  before  the  Courts  upon  which  a 
right  to  a  more  limited  kind  than  that  which  had 
been  in  excess  claimed  could  be  decreed  to  the  upper 
proprietor ;  and  the  suit  had  been  rightly  dis- 
missed. Debi  Pershad  Singh  v.  Joynath  Singh 
I.  L.  B.  24  Gale.  865 
L.  B.  24  I.  A.  60 
1  C.  W.  N.  401 

27. Riparian  owners 

— Irrigation  — Relative  rights  of  upper  and  lower  pro- 
prietors on  the  hanks  of  a  stream,,  based  on  custom  and 
prescription — Prescription — Custom  —  Injunction — 
Dams,  construction  of — Civil  Procedure  Code  {Act 
XIV  of  1882),  s.  30 — Suit  by  some  of  a  class  as  re- 
presentative  of   the   class — Parties.     The   plaintiffs 
prayed   for  a  declaration  that  the  plaintiffs  and 
their   co-villagers  had  a  prescriptive  right  to  con- 
serve the  water  of  a  natural  streamlet  passing  by 
their  village  for  the  purpose  of  irrigating  their  agri- 
cultural land,   by  constructing  dams   every   year 
during  the  rainy  season  at  a  specified   place,    but 
allowing   surplus  water  to  run  out  by  the   sides  of 
the  dams.  They  also  prayed  for  a  perpetual  injunc- 
tion to  prevent  the  defendants,  who  were  riparian 
owners   lower  down  the  course,    from  interfering 
with  the  construction  of  dams  at  the  place  specifiedl 
The   defendants  denied  the   plaintiff's  right,   and 
claimed  a  similar  but  exclusive  right  to    construct 
dams  at  their  village.  Both  the  Courts  below  found 
that  the    plaintiffs    had    proved  their  prescriptive 
right,  and  that  it  did  not  interfere  with  the  right  of 
the  riparian  owners  lower  down  the  channel.     The 
suit  was  accordingly  decreed,  in  terms  of  the  prayer- 
made  in  the  plaint.     Held,  that,  the  plaintiffs  hav- 
ing established  their  right  by  prescriptive  use,  they 
were  entitled  to  the  reliefs  claimed,  and  that  the 
injunction   decreed   in   their  favour  was  not   un- 
warranted by  law  nor  vitiated  by  vagueness  and 
indefiniteness.     Debt    Pershad    Singh    v.    Joynath- 
Singh,  I.  L.  R.  24  Calc.  S^tS,   distinguished.     Held^ 
also,  that,  the  plaintiffs   having    applied  for  per- 
mission, under  s.  30  of  the  CivU  Procedure  Code, 
to   sue  on  behalf  of  all  parties  having  the  same 
interest  in  the  suit,  and  the  permission  having  been 
given  in  fact  and  notices  issued  accordingly,  the 
mere  fact  that  the  order  granting  the  permission 
was  not  recorded  in  the  order  sheet  does  not  vitiate 
the  proceedings.     Dhunput  Singh  v.   Parath  Nath 
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Singh,  I.  L.  E.  21  Calc.   180,    followed.     Kalu 
Khabib  v.  Jan  Mkah  (1901) 

I.  li.  E.  29  Calc.  100 


28. 


Easement — Pre- 


scription — Prescriptive  right  to  the  use  of  water, 
storage  of  water  in  another' a  tank  for  the  purposes  of 
irrigation — Presumption  of  right  from  long  enjoyment 
— Injunction.  Through  an  opening  ^t  the  north- 
western comer  .of  a  tank  water  flowed  in,  and  by 
another  opening  at  the  south-eastern  comer  water 
flowed  out,  into  two  channels.  The  plaintiff  and 
his  predecessors  in  title  used  from  time  immemorial 
the  water  of  the  tdnk  through  these  openings  and 
channels,  for  irrigating  their  lands.  Held,  that  a 
presumption  arose  that  this  enjoyment  had  an 
origin,  conferring  a  right  to  the  use  of  the  water. 
Bamessur  Persad  Narain  Sing  v.  Koonj  Behari 
Pattulc,  I.  L.  B.  4  Calc.  633,  relied  upon.  Held, 
also,  that  the  plaintiffs  were  entitled  to  an  injunc- 
tion restraining  the  defendant  from  closing  up 
either  of  the  openings.  Arkurright  v.  GelL  5  M.  <fc 
W.  203  ;  Birmingham,  Dudley  and  District  Bank- 
ing Co.  V.  Boss,  L.  B.  3  Ch.  D.  295  ;  Wood  v.  Waud, 
3  Exch.  748  ;  Burrows  v.  Lang,  [1901]  2  Ch.  502  ; 
Greatrex  v.  Hayward,  S  Exch.  291  ;  Kisto  Mohun 
Mookerjee  v.  Juggurnath  Boy  Joogee,  11  W.  B. 
236  ;  and  TooUee  Dass  Kobeeraj  v.  Bhyruh  LaU 
Tewaree,  8  W.  B.  311,  referred  to.  Madhtjb  Dass 
Baibagi  v.  Jogesh  Chunder  Sarkab  (1902) 

I.  L.  E.  30  Calc.  281 

EIGHTS  OF  PARTIES. 

See  Parties. 

. ascertainment  of— 

See  Security  to  keep  the  Peace. 

I.  Ii.  E.  34  Calc.  935 
EIOTING. 

See  Charge — Form  of  Charge — Special 

Cases — Rioting      .     9  W.  E.  Cr.  33 

B.  Ii.  E.  Sup.  Vol.  750 

I.  L.  E.  21  Gale.  827  ;  955 

3  C.  W.  N.  605 

L  L.  E.  26  Calc.  630 

See  Charge  to  Jury — Special  Cases — 
EiOTi>-G        .     I.  L,  E.  21  Calc.  955 

iSce  Criminal  Peocedtjre  Code,  s.  221  (2). 

^  9  C.  "W.  N.  599 

See  Criminal  Procedure  Code,  s.  437. 
5  C.  W.  N.  72 

See  Jurisdiction  of  Criminal  Court — 
Offence  committed  only  partly  in 
ONE  District — Abetment. 

I.  Ii.  E.  19  Bom.  105 

See  Kidnapping  6  C.  W.  N.  208 

See  Magistrate,  Jurisdiction  of — 
Commitment  to  Sessions  Court. 

I.  L.  E.  24  Calc.  429 

See  Penal  Code,  ss.  71,  146—148. 
See  Police  Act  (V  op  1861),  ss.  17,  19. 

I.  L.  E.  28  Calc.  411 

VOL.  IV. 


'RlOTlNQ—conid. 


See  Private  Defence,  Right  of. 

I.  L.  E  24  ALL  143 
I.  Ii.  E.  35  Calc.  368  ;  443 

See  Sentence — Cumulativb  Sentences. 
See  Sentence — General  Cases. 

8  W  E.  Cr.  3 
12  W.  E.  Cr.  72 

See  Unlawful  Assembly. 

See  Warrant  of  Attachment. 

I.  Ii.  E.  29  Calc.  244 


—  counter-charges  of — 
See  Criminal  Proceedings. 

I.  Ii.  E.  20  Calc.  537 


to  commit — 


giving  provocation  with  intent 


1. 


See  Penal  Code,  s.  153. 

I.  Ii.  E.  18  Bom.  758 

See  Religion,  Offences  relating  to. 

I.  Ii,  E.  26  Mad.  554 

Eequisites  for  offence — Penal 


Code,  ss.  447,  453 — Common  object.  It  is  necessary 
before  x^^rsons  can  be  convicted  of  rioting,  etc., 
under  ss.  447  and  453  of  the  Pena!  Code,  to  ascer- 
tain clearly  that  they  have  taken  such  a  share  in 
the  transaction  as  ^oll  bring  them  within  the  cri- 
minal charge  ;  and  it  must  appear  on  the  evidence 
that  they  had  a  common  object,  which  common 
object  they  were  going  to  carry  out  by  unlawful 
means.     Queen  v.  Gholam  JLihomed 

22  W.  E.  Cr.  17 


2. 


Sudden  quarrel — Assembly  for 


lawful  purpose.  If  a  number  of  persons  assembled 
for  any  lawful  purpose  suddenly  quarrel  with  an 
intruder  %vithout  any  previous  intention  or  design, 
they  do  not  commit  "  riot  "  in  the  legal  sense  of  the 
word.  NooRUL  HossEiN  alias  Waheed  Jan  v. 
Fabre-Tonnerre        .         ,       24  W.  E.  Cr.  26 

Proof  of  offence — Penal  Code, 


s.  156 — Manager  of  indigo  factory.  In  order  to 
convict  the  manager  of  an  indigo  factory  under 
s.  156  of  the  Penal  Code,  it  must  be  shown  by  legal 
evidence  (i)  that  a  riot  was  committed  ;  (ii)  that 
the  riot,  if  committed,  was  committted  for  the  bene- 
fit of  the  accused  ;  and  (iii)  that  the  accused  had 
reason  to  believe  that  a  riot  was  likely  to  be  com- 
mitted.    Brae  v.  Queen-Empress 

L  Ii.  E  13  Calc.  338 

Penal  Code,  s.  155 


— Zamindar's  liability.  A  zamindar  ought  not  to 
be  made  liable  under  s.  155  of  the  Penal  Code 
for  a  sudden  and  unpremeditated  riot,  which  there 
was  no  reason  to  infer  he  could  have  anticipated  or 
thought  likely  to  happen.  Queen  v.  Hurnath 
Roy 3  W.  E.  Cr.  54 


5. 


Penal   Code, 


ss.  154,  155, 157 — Employment  of  persons  to  commit 
riot  or  hold  unlawful  assembly — Non-resident  partner. 
To  constitute  an  offence  under  s.  157  of  the  Penal 
Code,  it  must  be  proved  that  the  accused  has  hired, 
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or  engaged,  or  employed  other  persons  for  the 
purpose  of  an  unlawful  assembly,  and  it  is  not 
sufficient  to  show  that  some  of  the  accused's  ser- 
vants have  been  taken  from  a  district  where  men 
have  a  well  known  character  as  lathials,  and  had 
been  in  his  service  some  time  before  the  riot  was 
perpetrated.  A  non-resideat  partner  or  sharer, 
who  has  taken  no  active  part  in  the  management  of 
the  estate,  cannot,  like  a  resident  sharer,  be  con- 
victed under  ss.  154  and  155  of  the  Penal  Code. 
In  the  matter  of  Rabha  Nath  Chowdhey 

7  C.  L.  K.  289 

6.  '- Armed   parties — Attack — Pri- 


vate right  of  defence.  Where  both  parties  are  armed 
and  prepared  to  fight,  it  is  immaterial  who  is  the 
first  to  attack,  unless  it  is  shown  that  that  party 
was  acting  within  the  legal  limits  of  the  right  of 
private  defence.     In  re  Kalee  Beparee 

1  C.  L.  R.  521 


7. 


Offering  obstruction  to  per- 


sons wrongfully  distraining — Power  of  dis- 
traint. The  law  confers  (certain  conditions  being 
first  complied  with)  on  landholders  and  their 
authorized  agents  power  to  distrain  the  move- 
able property  of  their  tenants  for  the  recovery 
of  arrears  of  rents  due  by  them.  In  all  such  cases 
the  landholder  acts  on  his  own  responsibility,  and 
if,  in  the  alleged  exercise  of  this  power,  he  attempts 
to  seize  the  goods  of  his  tenant  when  no  rent  is  in 
arrear,  mere  obstruction  to  the  seizure  is  not  an 
offence,  nor  where  made  by  several  persons  does  it 
constitute  rioting.     Anonymous  .  8  Mad.  Ap.  11 

8.  Attempting  to    stop    what 

rioters  thought  an    illegal  procession.    In 

the  case  of  a  very  serious  riot,  in  order  to  stop  a 
procession  which  the  rioters  disapproved  of,  the 
rioters  were  acquitted  by  the  Magistrate  because  he 
thought  they  might  have  considered  their  act  justi- 
fied because  the  procession  was  illegal  by  virtue  of 
some  orders  (which  did  not  appear)  which  might 
have  been  efficacious  in  point  of  law.  Held,  that 
the  thinking  a  thing  legal  which  is  not  so  can  be  no 
defence  to  a  man  who  violates  a  rule  of  law  ;  that 
there  was  no  evidence  that  the  procession  was 
illegal,  and  that,  if  it  were,  the  accused  were  bound 
to  invoke  the  aid  of  the  tribunals  charged  with 
the  enforcement  of  the  law.     Anonymous 

7  Mad.  Ap.  35 
9. ■; — ■  Common  object — Persons  com- 
ing armed  with  sticks  on  purpose  to  fight — Affray. 
Two  parties  were  convicted  of  rioting.  One  party 
consisted  of  not  less  than  five  persons  who  were  all 
found  to  have  been  assembled  together  in  the  fight 
which  took  place,  and  it  was  also  fou!id  that  they, 
as  well  as  their  opponents,  came  armed  with  sticks, 
prepared  to  fight,  and  did  fight.  Held,  that  they 
were  not  improperly  convicted  of  rioting,  their  com- 
mon object  being  to  assault  their  opponents.  The 
other  party  only  consisted  of  four  persons.  It  was 
not  found  what  object  they  had  in  common  with 
the  first  party.  The  fight  did  not  occur  in  a  public 
place.  Held,  that  they  were  not  properly  con- 
victed of  rioting.     Held,  also,  that,  had  the  fight 


BIOTING— conirf. 

occurred  in  a  public  place,  it  might  have  been  held 
that  the  common  object  of  both  parties  was  to 
commit  an  affray.     Queen  v.  Muzhur  Hossein 

5  N.  W.  208 


10. 


Unlawful  assembly— PewaZ 


Code,  s.  14S — Resisting  trespass.  A  disturbance 
having  been  created  -with  reference  to  the  posses- 
sion of  certain  chur  land,  the  Sessions  Judge  on 
appeal  found  that  certain  persons  had  unlaAvfully 
trespassed  thereupon,  and  that  the  accused  had 
been  justified  in  resisting  the  trespass  by  force. 
Inasmuch,  however,  as  he  considered  the  accused 
had  exceeded  their  right  of  private  defence  of  their 
property,  he  convicted  them  of  rioting  under  s.  148 
of  the  Penal  Code.  Held,  that,  on  the  findings  of  the 
Judge,  the  conviction  could  not  be  suppor<-«d,  in- 
asmuch as  on  such  findings  the  persons  convicted 
were  not  members  of  an  unlawful  assembly.  In 
the  matter  of  Kallee  Mundle        10  C.  L.  B..  278 


11. 


Forcibly  getting 


possession  of  cattle  seized  for  trespass — Penal  Code, 
s.  147— Act  III  of  1857,  s.  11.  The  prisoners  hav- 
ing been  part  of  an  assembly  of  more  than  five 
persons,  whose  common  object,  as  apparent  from 
their  acts,  was  by  means  of  criminal  force,  to  re- 
cover possession  of  their  cattle  seized  for  trespass 
(whether  properly  pounded  or  not),  and  who  made 
use  of  such  force  and  took  away  their  cattle,  were 
held  guilty  of  rioting,  and  liable  to  conviction  under 
s.  147  of  the  Penal  Code,  and  not  under  s.  11,  Act 
III  of  1857.     Queen  v.  Bokoo  Sheikh 

W.  R.  1884.  Cr.  21 


12. 


^,Penal  Code  (Ac  t 


XLV  of  1860),  ss.  141  and  147.  A  party  of  persons 
consisting  of  some  five  peadas  and  a  number  of 
coolies  sufficient  for  the  work  to  be  done,  went  to 
a  spot  on  a  river  flowing  through  the  lands  of  M, 
for  the  purpose  of  either  repairing  or  erecting  a 
bund  across  it  to  cause  the  water  to  flow  down  a 
channel  on  the  lands  of  their  master  T.  The  river 
at  the  time  was  almost  dry,  and  the  party  did  not 
go  armed  ready  to  fight  or  use  force,  and  they  did 
not  during  the  subsequent  occurrence  use  force. 
Having  arrived  at  the  spot  about  10  a.m.,  they 
proceeded  to  work  at  the  bund  until  the  afternoon. 
At  about  4  P.M.,  a  body  of  men,  consisting  of  about 
1,200  in  all,  many  of  them  armed  with  lathies  and 
headed  by  the  prisoners,  who  were  servants  of  M, 
which  had  been  seen  collecting  together  during  the 
day,  proceeded  to  the  spot,  and  about  25  or  30 
of  them  attacked  T's  men,  some  five  of  whom  were 
more  or  less  severely  wounded  ^\^ith  the  lathies. 
The  occurrence  resulted  in  the  conviction  of  some 
of  M's  servants  for  rioting  under  s.  147  of  the  Penal 
Code.  If' s  people  wholly  denied  any  right  on  the 
part  of  T  to  construct  or  repair  the  bund,  and  had 
previously  denied  the  existence  of  such  right,  and 
refused  permission  to  T  to  exercise  it.  It  was 
contended  that  the  assembly  of  M's  people  was 
not  an  "  unlawful  assembly  ;"  that  the  interfer- 
ence by  T's  people  with  the  channel  of  the  river 
justified  them  in  coming  to  stop  the  work,  and  the 
show  and  use  of  force  in  compelling  them  to  do  so. 
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Held,  that  the  prisoners  had  been  rightly  convicted. 
■Queen  v.  Mitto  Sitig,  3  W.  R.  Cr.  41  ;  Shanker 
Singh  V.  Burmah  Mahto,  23  W.  R.  Cr.  25  ;  and 
Birjoo  Singh  v.  Khub  Loll,  19  W.  R.  Cr.  66,  referred 
to  and  commented  on.  GANOtmr  Lal  Das.  v. 
QuEEN-EJtPREss    .         .     LL.  K.  le  Calc.  206 


13. 


Right  of    private 


defence  of  property — Causing  grievous  hurt  in  fur- 
iherbnce  of  common  object — Penal  Code  (Act  XLV 
of  1860),  ss.  97,  99,  147,  149,  and  325.  The  ac- 
cused, receiving  information  that  the  complainant's 
party  were  about  to  take  forcible  possession  of  a 
plot  of  land  which  was  found  by  the  Court  to  be  in 
the  possession  of  the  accused,  collected  a  large 
number  of  men,  some  of  whom  were  armed,  and 
went  through  the  village  to  the  land  in  question. 
While  they  were  engaged  in  ploughing,  the  com- 
plainant's party  came  up,  some  of  them  being 
armed,  and  interfered  with  the  ploughing.  A  fight 
ensued,  in  the  course  of  which  one  of  the  complain- 
ant's party  was  grievously  wounded  and  subse- 
quently died,  and  two  of  the  accused's  party  were 
hurt.  Held,  that,  if  the  accused  were  rightfully  in 
possession  of  the  land  and  found  it  necessary  to 
protect  themselves  from  aggression  on  the  part  of 
another  body  of  men,  they  were  justified  in  taking 
such  precautions  as  they  thought  were  required  and 
using  such  force  or  violence  as  was  necessary  to 
prevent  the  aggression.  Held,  also,  that  under 
such  circumstances  they  could  not  rightly  be  held 
to  be  members  of  an  unlawful  assembly.  Queen- 
Empress  v.  Narsang  Pathahbai,  I.  L.  R.  14  Bom. 
441  ;  Birjoo  Singh  v.  KMtb  LaU,  19  W.  R.  Cr.  66  ; 
and  Shanker  Singh  v.  Burmah  Mahto,  23  W.  R.  Cr. 
25,  followed.  Ganouri  Lal  Dass  v.  Queen-Empress, 
I.  L.  R.  16  Calc.  206,  distinguished.  Pachkauri 
r.  QuEEK-EsiPRESS  .     L  L.  R.  24  Calc.  688 


Pachkauri  v.  Empress 
14.    


1  C.  W.  N.  423 

—  Rights  of  true 
owners  against  person  in  wrong  fid  possession — 
Affray,  evidence  as  to  nature  of.  When  a  party  is 
in  possession  of  land  for  four  or  five  days,  though  it 
may  be  in  wrongful  possession,  another  party,  al- 
though claiming  to  be  the  rightful  owner,  is  not 
■entitled  to  go  in  force  to  turn  him  out,  much  less 
is  he  entitled  to  take  armed  men  with  him  for  that 
purpose.  In  an  affray  specific  evidence  as  to  the 
Acts  of  each  fighter  cannot  be  expected,  but  only 
general  evidence  as  to  the  accused  taking  part  in 
it  and  persons  who,  as  in  this  case,  punted  the  boats 
on  which  the  fight  took  place,  and  in  whose  interests 
the  fight  on  the  boats  took  place,  were  held  to  be 
just  as  blameworthy  as  the  men  who  struck  the 
blows.     Moher  Sheikh  v.  Queex-Empress 

I,  L.  R.  21  Gale.  392 
15.  


Right  of  private 

■defence — Penal  Coie,  s.  146 — Unlawful  distraint. 
A  landlord  who  had  not  tendered  to  his  tenants  ' 
such  a  pottab  as  the  latter  was  bound  to  accept 
under  the  Madras  Rent  Recovery  Act,  distrained 
his  cattle  for  arrears  of  rent,  the  assistance  of  the 
police  having  been  procured  for  the  purpose.  The 
tenant,  with  the  assistance  of  eleven  other  persons. 


BlOTTNQ—cxmtd. 

forcibly  obstructed  the  removal  of  the  cattle  which 
had  already  been  actually  seized  and  driven  for 
some  yard.s.  They  were  charged  with  the  offence 
of  rioting  and  convicted.  Held,  that  there  was  no 
right  of  private  defence  of  property,  and  that  the 
conviction  was  right.  Queen-Empress  v.  R.\m- 
AYYA    .  .     I.  L.  R.  13  Mad.  148 


16. 


Petud    Code* 


s.  154 — Liability  of  owner  or  occupier  of  land  on 
which  an  unlawful  assembly  is  held.  It  is  not  neces- 
sary, in  order  to  render  the  owner  of  land  on  which 
a  riot  takes  place  criminally  liable,  that  he  should 
be  aware  of  the  likelihood  of  such  an  occurrence. 
That  his  karinda  should  have  taken  an  active  part 
in  the  riot  is  sufficient  to  warrant  the  conviction  of 
the  owner  under  s.  154  of  the  Penal  Code.  Queen- 
Eotress  v.  Payag  Singh  .  I.  L.  R.  12  All.  550 


17. 


Peruil  Code   [Act 


XLV  of  1860).  s.  154 — Liability  of  owner  or  occupier 
of  land  on  which  a  riot  takes  place  or  unlawful  as- 
sembly is  held — Evidence  necessary  to  constitute  an 
offence.  In  ordsr  to  estabUsh  an  offence  under 
s.  154,  Penal  Code,  it  is  necessary  to  prove  (i)  that 
riot  took  place,  (ii)  that  the  accused  is  the  owner  of 
the  land  on  which  the  riot  took  place,  (iii)  that  his 
agent  or  manager  knew  that  the  riot  was  about  to 
be  committed,  and  (iv-)  that,  knowing  this,  the 
agent  or  manager  did  not  use  all  lawful  means  to 
suppress  the  riot  or  disperse  the  unlawful  assembly. 
Per  Stanley,  J. — That  in  such  a  case  the  Court 
must  always  act  upon  proof,  and  not  on  mere  sur- 
mises. Brae  v.  Queen-Empress,  I.  L.  R.  10  Calc. 
338,  referred  to.     Tarakant  Das  v.  Empress 

4  C.  W.  N.  691 


18. 


Right  of  private 


defence  of  property — Causing  hurt  in  furtherance  of 
common  object — Penal  Code  {Act  XLV  of  1860), 
ss.  147,  323.  rsThe  party  of  the  accused  accom- 
panied by  R  went  armed  with  lathies  to  fish  in  a 
tank  in  which  R  had  a  two  annas  share.  The  com- 
plainant, who  -with,  some  other  co-sharers  repre- 
sented an  eleven  annas  interest  in  the  tank,  went 
there. with  some  of  these  co-sharers,  to  protest  on 
the  ground  that  the  accused  had  no  share  or  interest 
in  the  tank.  A  fight  ensued,  in  the  course  of  which 
some  of  the  complainant's  party  received  shght 
injuries.  Held,  that  the  accused  were  rightly  con- 
victed of  rioting  and  voluntarily  causing  hturt  under 
ss.  147  and  323  of  the  Penal  Code.  Ganouri  LaU 
Das  V.  Queen-Empress,  1.  L.  R.  16  Calc.  206, 
followed.  Pachkauri  v.  Queen-Empress,  1.  L.  R. 
24  Calc.  686,  referred  to.  An.ant  Pandit  v. 
Madhusudax  Mandal    .    I.  L.  R.  26  Calc.  574 

19. Daaoity— PemZ  Code,    ss.    24, 

147,  391 — Want  of  dishonest  intention.  Where 
several  Hindus  acting  in  concert  forcibly  removed 
an  ox  and  two  cows  from  the  possession  of  a  Maho- 
medan  not  for  the  piu-pose  of  causing  "  wrongful 
gain  "  to  themselves  or  "  wrongfid  loss  "  to  the 
owner  of  the  cattle,  but  for  the  purpose  of  prevent- 
in<^  the  killing  of  the  cows  : — -Held,  that  they  could 
not  properly  be  convicted  of  dacoity,  but  only  of 
riot.     Queen-Empress  v.  Raghunath  Rai 

I.  Ij.  R.  15  All.  22 

16  E  2 
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20.  Forcibly  taking  possession 

of  wife  by  husband.  A  husband,  or  those  who 
aided  him,  cannot  be  convicted  of  kidnapping  for 
taking  away  his  own  wife,  but  they  are  guilty  of 
rioting  if  they  take  possession  of  her  by  force  and 
violence  and  in  the  darkness  of  night.  Queen  v. 
AsKUE      .         .         .         .     W.  R  1864,  Cr.  12 

21.  — Forcible     entry    on     land 

cultivated  by  trespasser — Plea  of  right  to 
possession — Trespass  on  land.  A  plea  of  right  to 
possession  is  no  answer  to  a  charge  of  rioting  by 
making  a  forcible  entry  on  land  cultivated  by  a 
trespasser  -who  is  in  possession  and  opposes  the 
entry.     Appavtj  Nayak  v.  Qtteen 

I.  li.  R.  6  Mad   245 


22. 


Rioting  armed  with  deadly 


weapons — Culpable  homicide — Grievous  hurt. 
Persons  found  guilty  of  rioting  may,  if  the  circum- 
stances warrant  it,  be  convicted  of  the  several 
offences  of  rioting  armed  with  deadly  weapons, 
culpable  homicide,  and  grievous  hurt.  Queex  v. 
HURGOBIND       .  .  .  .  3  M".  "W.  174 

23.  Procedure — Trial  of    case  of 

affray  between  opposite  factions.  In  a  trial  arising 
out  of  an  affray  or  faction  fight,  the  members  of 
each  faction  should  be  tried  separately.  The  state- 
ments of  the  members  of  each  faction  can  then,  if 
desired,  be  taken  on  solemn  affirmation,  and  be  made 
evidence  against  their  opponents  ;  but  if  they  de- 
cline to  give  evidence,  on  the  ground  of  implicating 
themselves,  they  cannot  be  compelled  to  do  so. 
Queen  v.  Mahomed  Hossein 

1  N.  W.  Ed.  1873,  293 


24. 


Landholder's  responsibility 


— Owner  or  occupier  of  larul  on  ivhich  riot  takes 
place,  liability  of — Agent — Manager — Acts  of  com- 
mission as  ivell  as  omission — Knowledge — Penal 
Code  [Act  XLV  of  1860),  s.  154.  The  accused  was 
the  sole  proprietor  of  village  A.  A  serious  riot, 
involving  loss  of  life,  took  place  at  village  A,  and 
the  accused's  naib,  instead  of  doing  anything  to 
prevent  or  suppress  the  riot,  accompanied  the 
rioters  and  stood  close  by,  while  the  riot  was  going 
on,  after  Avhich  he  absconded.  The  accused,  who 
had  no  knowledge  that  a  riot  was  likely  to  be  com- 
mitted, was  convicted  under  s.  154  of  the  Penal 
Code,  and  fined.  Held  (Ramfini  and  Pratt,  J  J.), 
that  a  landlord  is  liable,  under  s.  164  of  the  Penal 
Code,  for  the  acts  of  commission  as  well  as  omission, 
not  only  of  himself,  but  of  his  agent  or  manager. 
'Knowledge,  on  the  part  of  the  owner  or  occupier  of 
the  land,  of  the  acts  or  intentions  of  the  agent,  is 
not  an  essential  element  of  an  offence  under  s.  154 
of  the  Penal  Code,  and  he  may  be  convicted  under 
that  section,  although  he  may  be  in  entire  ignor- 
ance of  the  acts  of  his  agent  or  manager.  Ram- 
Pijjj^  J. — There  seems  to  be  no  ground  for  holding 
that  s.  154  is  intended  in  order  to  punish  the  land- 
lord where  his  agent  has  not  rendered  himself  liable 
to  the  criminal  law,  and  that,  when  the  agent  has 
done  so,  then  his  habihty  is  at  an  end.  On  the 
contrary,  the  provisions  of  the  section  impose  on 
non-resident  landholders  and  their  agents  trie  duty 
of  maintaining  the  public  peace  and  preventing  un- 
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lawful  assembly  and  riots  on  their  estates,  and 
render  the  former  hable  for  any  dereliction  in  the- 
discharge  of  this  duty.  Queen- Empress  v.  Payag- 
Singh,  I.  L.  R.  12  All.  550,  followed.  The  Queen 
V.  Surroop  Chunder  Paul,  12  W.  R.  Cr.  75 ; 
Tarakant  Das  v.  Empress,  4  C.  W.  N.  691  ;  Queen- 
Empress  V.  H'urnath  Roy,  3  W.  R.  Cr.  54 ;  In 
the  matter  of  Radha  Nath  Chowdhry,  7  C.  L.  R.  289, 
referred  to.  Ameer  Ali,  J. — Owners  of  property 
are  made  responsible  by  law  for  the  negligence  of 
their  agents  or  managers,  but  not  for  their  criminal 
acts.  A  charge  of  neglect  assumes  that  the  agent 
is  not  directly  concerned  in  the  commission  of  the- 
offence.  If  he  is  so  concerned,  it  ceases  to  be 
neglect— it  is  a  crime.  It  would  be  straining  the 
law  to  make  the  absent  owner,  who  has  himself  no 
knowledge  of  the  occurrence,  liable  for  not  giving 
information  of  a  riot  that  has  taken  place,  if  his 
agent  takes  part  in  it,  and,  as  a  rioter  actually 
taking  part  in  it,  does  not,  as  a  matter  of  course, 
give  notice  of  it.  Kazi  Zeamuddin  Ahmed  v. 
Queen-Empress  (1901)  .  I.  L.  R.  28  Cale.  504r 
s  c.  6  C.  W.  N".  771 

25. Landholder's  responsibility,. 


and  stale  prosecutions — Penal  Code  (Act  XLV 
of  1860),  ss.  154,  155 — Riot — Landholder's  respon- 
sibility— Stale  proseciitiorhs  for  such  offences,  if  good. 
Prosecutions  for  offences  under  ss.  154,  155  of  the 
Indian  Penal  Code  should  be  instituted  without 
delay — having  regard  to  the  object  of  the  law 
laid  down  in  those  sections,  which  is  to  impress 
upon  landholders  their  responsibihties  and  obliga- 
tions in  respect  of  riots  or  unlawful  assembhes  com- 
mitted under  the  circumstances  mentioned  in  those 
sections,  and  thus  serve  as  wholesome  warnings 
not  only  to  persons  concerned,  but  to  others. 
Where  such  a  prosecution  was  instituted  more  than 
t-\A'o  years  after  the  riot  or  unlawful  assembly,  to 
which  the  alleged  misconduct  or  neglect  related,  waa 
committed  : — Held,  having  regard  to  the  special 
character  of  the  law  constituting  the  offences,  as 
also  to  other  circumstances  of  the  case,  that  the 
prosecution  was  stale  and  ill-advised,  and  should  be 
discontinued.     EsHAK  Meah  v.  Emperor  Q902) 

7  C.  W.  W.  245 


26. 


It  is  a  question 


for  the  Crown  to  determine  whether  a  prosecution 
under  s.  154  or  s.  155,  Indian  Penal  Code,  should 
be  discontinued  in  view  of  the  fact  that  the  riots 
which  gave  rise  to  the  prosecution  occurred  a  long 
^\hile  asro.  Sarat  Chandra  Shah  Chowdhry  v. 
Emperor  (1902)      .  .  .     7  C.  W.  N.  301 


27. 


Right  of  private  defence — 


Indian  Penal  Code  (Act  XLV  of  1860),  s.  147— 
Riot— Act  XLV  of  1860,  ss.  96  et  seqq.  Of  two 
parties,  each  of  which  claimed  title  to  certain 
trees,  one  party  went  to  cut  down  the  trees  and 
went  armed  ^\ith  lathis,  apparently  with  the  in- 
tention of  resisting  anticipated  opposition  on  the 
part  of  the  other  claimants.  The  other  party  at- 
tempted to  stop  the  cutting  down  of  the  trees,  and 
a  fight  ensued,  in  the  course  of  which  several  people 
were  injured.    Held,  that  the  first  party  were  guilty 
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of  rioting,  and,  whatever  their  title  to  the  trees  was, 
■covld  not  claim  that  they  had  acted  in  the  exer- 
rise  of  the  right  of  private  defence.  Emperor  »;. 
KADH0  Singh  (1902)      .     I.  L.  B.  24  All.  298 

28. Common  object, 

■omissum.    to   find— Failure    of    the    common   object 
charged— Appellate  Court— Defective  charge— Preju- 
dice—Criminal    Procedure  Code  (Act    V  of  1898), 
ss.  423,  537,  sc.  (a)— Private   de.fence  of  properly  tn 
-•possession  of  assailants — Penal  Code  {Ad  XLV  of 
1860).  ss.  97,  99,  147.     Held,  by  Woodroffe  and 
MooKERJEE,  J  J.     (Rampini,  J.,  dissenting),  that, 
when  the  judgments  of  the  Appellate  Ck)urt  and 
-the  Magisti-ate  contain  no  finding  as  to  what  the 
common  object  of  an  unlawful  assembly,  if  any, 
was,  the  conviction  ought  to  be  set  aside.     Where 
the  common  object  stated  in  the  charge  against  the 
•petitioners  was  to  take  possession  of  some  property 
by  criminal  force  or  to  enforce  a  right  or  supposed 
right  on  it,  and  the  Appellate  Court  found  that  the 
-opposite  party  had  been  trying  to  encroach  upon 
the  land  decreed  to  the  petitioners  and  that  the 
•occurrence   \vas  the   result   of   the   complication, 
which  the  opposite  party  was  trying  to  introduce 
by  stealthv,  wrongful  acts  -.-Held,  by  the  majority 
•of  the  Court,  that  the  common  object  alleged  in  the 
-charge  had  not  been  made  out,  and  that  the  ac- 
•cused  were  entitled   to  be  acquitted.     Rahimuddi 
V.  Abgar  Ali,  I.  L.  R.  27  Cole.  990,  followed.  Where 
the  charge  did  not  specify  the  property,  the  taking 
possession  of  which  was  stated  to  be  the  common 
object  of  the  unlawful  assembly,  and  its  specifi- 
cation would  have  altered  the   whole   complexion 
•of  the  c<*se  : — Held,  by  the  majority  of  the  Court, 
that  the  omission  h,*d  prejudiced  the  accused  and 
was  not  cured  by  s.  537,  cl.  (a) :  Behari  Mahton  v. 
Queen-Empress,  I.  L.  R.  11  Calc.  106.     Sabir  v. 
Queen-Empress,  I.  L.  R.  22  Calc.  276,  and  Chunder 
Coomar  Sen  v.  Queen-Empress,  3  C.   W.  N.  605, 
followed.     Where  the  i)etitioners  were  maintained 
in  possession  of  certain  lands,  under  s.  145  of  the 
■Criminal  Procedure  Code,  including  the  homestead 
•of  A,  and  the  opixjsite  party  unla^^•fully  attempted 
to  take  possession  of  some  huts  standing  thereon, 
whereupon   the  i)etitioners  came    ■nith  an  armed 
body  and  demolished  the  huts,  and  on  being  resist- 
•ed  by  the  opposite  party  wounded  some  of  them  : — 
Held,  by  the  majority  of  the  Court,  that  they  were 
justified  in  taking  precautions  and  using  such  force 
as  was  necessary  to  prevent  aggression  by  the  oppo- 
•fiite  party.     Pachkauri  v.  Queen-Empress,  I.  L.  R. 
24  Calc.  686,  followed.     Ganouri  Lai  Das  v.  Queen- 
Empress,   I.    L.    R.   16   Calc.    206,   distinguished. 
ToBESH  Nath  Sirkar  v.  Emperor  (1905) 

I.  L.  R.  33  Calc.  295 


29. 


-Entry  on  land  in 


possession  of  another — Temporary  occupation — Un- 
lawful assembly — Private  defence,  right  of — Penal 
Code  {Act  XLV  of  1860),  ss.  99, 101, 104, 147.  The 
petitioners  went  with  three  ploughs  on  land  to 
which  the  complainant  had  the  right  of  possession, 
and  of  which  he  was  in  possession  till  such  entry, 
«nd  began  to  plough  up  the  land,  to  uproot  some 
«astor  plants  and  throw  them  away.     While  they 


RIOTING— con/d. 

were  thus  in  actual,  but  temporary  occupation,  the 
complainant  and  his  party  went  on  the  land  and 
tried  to  unyoke  the  cattle,  whereupon  a  riot  took 
place.  Held,  that  the  petitioners  were  not  justi- 
fied in  entering  on  the  land,  in  ploughing  it,  uproot- 
ing the  plants  and  throwing  them  away,  that  they 
were  members  of  an  unlawiFul  a.ssembly,  the  com- 
mon object  of  which  was  to  enforce  a  right  or 
supposed  right  for  the  exercise  of  which  they  were 
prepared  to  use  force  and  that  their  action  in  beat- 
ing the  complainant's  party  was  not  justified  by 
the  fact  of  their  having  obtained  temporary  occu- 
pation. The  right  of  private  defence  of  property 
is  a  restricted  one.  Ganouri  Lai  Da-i  v.  Queen- 
Empress,  I.  L.  R.  16  Calc.  206 ;  Pachkauri  v. 
Queen-Empress,  I.  L.  R.  24  Calc.  686  ;  Poresh  Nath 
Sircar  v.  Emperor.  I.  L.  R.  33  Calc.  295  ;  and  Queen- 
Empress  v.  Tirakadu,  1.  L.  R.  14  Mad.  126,  referred 
to.  The  observations  of  Hollo  way,  J.,  7  Mad. 
H.  C.  Proceedings,  Ap.  XXXV,  cited  and  approved. 
Jairam  Mahton  v.  Emperor  (1907) 

I.  L.  E.  35  Calc.  103 

30. Common  object 

established  different  from  that  laid  in  the  charge — 
Common  object  not  to  enforce,  hut  to  maintain  the 
actual  enjoyment  of  a  right — Right  of  private  defence — 
Excess  of  that  right— Penal  Code  (Ad  XLV  of  1860), 
ss.  103  (4),  141  {4),  147,  323,  and  324.  It  is  not  a 
general  proposition  of  law  that  a  conviction  under 
s.  147  of  the  Penal  Code  cannot  be  supported  when- 
ever the  common  object,  as  stated  in  the  charge, 
is  not  precisely  made  out.  The  question  in  each 
case  is  whether  the  common  object  established 
agrees  in  essential  particulars  with  that  laid  in  the 
charge.  Where  the  common  object  set  out  in  the 
charge  was  to  assault  the  complainant  and  his 
party,  who  were  cutting  the  paddy  or  their  land, 
and  thereby  to  forcibly  oust  them,  but  the  common 
object  established  by  the  facts  found  by  the  Ses- 
sions Judge  was  to  maintain  possession  of  the  land 
by  the  accused  : — Held,  that  the  common  object  in 
the  charge  had  not  been  substantially  made  out, 
and  that  the  conviction  under  s.  147  of  the  Penal 
Code  was,  therefore,  bad.  Where  the  accused, 
who  were  found  to  be  in  possession  of  the  disputed 
land,  went  upon  it  in  a  large  body  armed  with 
lathis,  prepared  in  anticipation  of  a  fight,  and 
where  reaping  the  paddy  grov\Ti  by  them,  when  the 
complainant's  party  came  up  and  attempted  to 
cut  the  same,  whereupon  a  fight  ensued,  and  one 
man  was  seriously  wounded  and  died  subse- 
quently : — Held,  that  on  the  facts  established,  the 
common  object  was  not  to  enforce  a  right  or  sup- 
posed right  but  to  maintain  iindisturbed  the  actual 
enjoyment  of  a  right,  and  that  the  assembly  was 
not,  therefore,  imlawful  under  s.  141  (4).  Where 
one  accused,  under  the  circumstances,  caused 
simple  hurt,  and  another,  a  fracture  of  the  skull 
which  ended  fatally  : — Held,  that  the  former  was 
^\-ithin  his  right  of  private  defence,  but  that  the 
latter  had  not  proved  facts  bringing  the  case  under 
s.  103  {4).    Silajit  Mahto  v.  Emperor  (1909) 

I.  li.  R.  36  Calc.  865 

31.  —  Right  of    private 

defence — Use  of  excessive  violence  by  some  members 
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TilOTIN  G—contd. 

of  the  assembly— Responsibility  of  other  members 
continuing  in  it,  and  aiding  and  abetting — Indian 
Penal  Code  (Act  XLV  of  1860),  ss.  99,  147,  148  and 
326.  If  the  accused  are  justified  in  resisting  the 
theft  of  the  crops,  they  cannot  be  considered  as 
members  of  an  unlawful  assembly,  with  the  com- 
mon object  to  assert  a  right  to  the  disputed  land 
and  crops,  because  some  members  thereof  may  have 
exceeded  the  right  of  private  defence  ;  but  if  some 
of  the  members  continue  in  it,  after  the  others  have 
exceeded  the  right  by  the  infliction  of  unnecessary 
violence,  and  aid  and  abet  the  latter,  they  also 
must  be  considered  as  having  exceeded  the  right. 
In  the  matter  of  Kalee  Mnndle,  10  C.  L.  B.  278, 
referred  to.  AA'here  the  accused,  three  of  whom- 
were  armed  with  a  sword,  a  garasa  (scythe)  and  a 
lobanda  (iron-shod  stick)  respectively,  and  the  rest 
with  lathis,  went  in  a  large  body  to  a  certain  dis- 
puted land,  where  the  labourers  of  the  opposite 
party  were  reaping  some  musouri  crop  and  attack- 
ed them,  fatally  wounding  one  and  severally  in- 
juring another,  it  Mas  held  that  the  accused  who 
ordered  the  attack  and  those  who  used  the  sword, 
garasa  and  lobanda  had  exceeded  the  right  of  pri- 
vate defence,  and  so  also  the  others,  who  conti- 
nued in  the  unlawful  assembly  thereafter  and  aided 
and  abetted  the  former.  Baijnath  Dhanuk  v. 
Emperor  (1908)  .     .     .     I.  L.  K.  36  Calc.  296 

32,    — Eight  of  Private 

Defence — Protection  of  Zamindar's  right  to  pro- 
perty— Excessive  hurt  by  one  member  of  an  unlaw- 
ful assembly — Criminal  liability  of  the  other 
members  thereof— Penal  Code  (Act  XLV  of  1860), 
ss.  147,  III-  Where  the  tenants  were  found  to 
have  held  their  lands  on  the  batai  system, 
under  which  harvested  crops  should  be  taken 
to  the  village  khalihan,  but  it  appeared  that 
they  went  in  a  large  body  armed  with  lathis  with 
the  avowed  intention  of  removing  them  to  their 
own  houses,  and  were  making  up  the  crops  already 
cut  into  bundles  whereupon  the  zamindar's  watch- 
men remonstrated  and  a  number  of  their  amlas 
went  to  the  spot  armed  with  lathis  and  swords  and 
a  fight  took  place,  owing  to  the  interference  of  the 
leader  of  the  tenants,  in  the  course  of  which  some 
of  the  tenants  received  slight  incised  wounds  and 
one  of  them  a  severe  one  inflicted  by  one  of  the 
accused,  and  where  it  further  appeared  that  the 
zamindar's  people  had,  four  days  before  the  date 
of  the  occurrence,  sent  an  urgent  appeal  to  the 
pohco  for  protection  against  a  serious  breach  of  the 
peace  which  seemed  imminent : — Held,  that  inas- 
much as  the  common  object  of  the  accused  was  to 
protect  the  zamindar's  right  over  the  crops,  and 
there  was  no  specific  finding  by  the  Sessions  Judge 
that  their  intention  was  to  use  more  force  than  was  ne- 
cessary or  that  they  had  in  fact  used  excessive  force, 
they  acted  in  the  exercise  of  the  right  of  private 
defence  and  were  not  guilty  of  rioting.  Held,  also, 
that,  as  there  was  nothing  to  show  that  the  grievous 
hurt  caused  by  one  of  the  accused  was  not  his  own 
individual  act,  the  others  were  not  guilty  under  ss. 
Yii  of  the  Penal  Code.  Each  case  of  this  kind 
must  be  decided  on  its  own  particular  facts.     Baij. 


mOTlNQ—concld. 

nath  Dhanuk  v.  Emperor,  I.  L.  B.  36  Calc.  296^ 
distinguished  Ram  Khelawan  Singh  v.  Em- 
peror (1909)     .         .     .     I.  Ii.  R.  36  Calc.  827 

33. Common  object  of  unla^w- 

ful  assembly,  implied  finding  of— Necessity 
of  express  finding  on  the  point  by  the  lower  Courts  in 
their  judgments — Criminal  Procedure  Code  {Act  V  of 
1898)  ss.  367  and  424— Indian  Penal  Code  (Act 
XLV  of  I860),  ss.  141  and  147.  Where  the 
common  object  of  an  unlawful  assembly  was 
stated  in  the  charge  to  be  to  enforce  a  right  or  sup- 
posed right,  and  there  was  no  dispute  as  to  the 
common  object  in  the  lower  Courts,  which  did  not, 
therefore,  discuss  the  question,  or  come  to  any 
express  finding  in  so  many  words  en  ine  point  it  was 
held  that  they  had  impliedly  found  the  common 
object  of  the  assembly  to  be  the  same  as  stated  in 
the  charge,  and  that  the  accused  had  been  in  no 
way  prejudiced.  Sabir  v.  Queen-Empress,  I.  L.  B. 
22  Calc.  276 ;  Poresh  Nath  Sircar  v.  Emperor, 
I.  L.  B.  33  Calc.  295,  distinguished.  Dasarathi 
Mahapatra  v.  Raghu  Sahtj  (1908) 

I.  L.  B.  36  Calc.  158 

KIPAEIAN  PKOPEIETOR. 

See  Accretion — New  Formation  of  Al- 
luvial Land — Churs  or  Islands  iif 
Navigable  Rivers  .     5  C.  L.  R.  154 
6  B.  L.  B.  255 ;  343 

See  Accretion — New  Formation  of  Al- 
luvial Land — Rivers  or  Change  in 
course  of  Rivers       .         2  Hay  541 
3  Agra  18 
11 B.  L,  B.  265 
L.  B.  I.  A.  Sup,   Vol.  34 
Ii.  B.  6  I.  A.  211 
I.  Ii.  B.  13  Mad.  36» 

-Re-formation    after 

5  B.  L.  B.  521 

13  Moo.  I.  A.  467 

See  Bombay  Irrigation  Act. 

I.  L.  B.  28  Bom.  105 

See  Injunction  .  I.  L.  B.  27  Mad.  40» 

See  Limitation    Act,    1877,  s.  26  (1871, 

s.  27)         .  I.  Ii.  B.  1  Mad.  335 

iSee  Madras  Forest  Act,  s.  10. 

I.  Ii.  B.  20  Mad.  27» 

See   Mamlatdar's    Courts    Act    (Bom. 
Act  III  OF  1870),  s.  4. 

I.  L.  B.  25  Bom.  395 

See  Right  of  Suit — Injury  to  Enjoy- 
ment OF  Property. 

I.  Ii.  B.  18  Mad.  158 

See  Right  to  use  op  Water. 

3  W.  B.  218 

6  W.  B.  9& 

L.  E.  6  I.  A.  19a 

I.  Ii.  E.  11  Mad.  16 

I.  L.  B.  23  Bom.  506 

I.  Ii.  E.  24  Calc.  865 

Ii.  E.  24  I.  A.  60 


See     Accretion- 

DlLUVIATION 
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BIPAEIAH"  PEOPBIBTOR— con<<f. 

See  RiQHT  TO  use  of  Water. 

I.  L.  B.  29  Calc.  100 

L  —  Private  proprietorship— J?ed 

of  flovring  stream.  The  bed  of  a  flowing  stream  may 
be  the  property  of  a  private  person.  Jxtgdish 
Chunder  Biswas  v.  Chowdhry  Zuhoortti.  Huq 

24  W.  B.  317 


2. 


Act  (V  of  18S2),  s.  7,  illustration  (J)— Stream- 
Usufruct — Bight  to  use  aud  consume  water 
without  material  injury  to  other  like  mcners.  With 
respect  to  riparian  owners,  the  law  is  that 
each  such  owner  has  a  right  to  the  usufruct 
of  the  stream,  which  passes  through  his  land.  The 
right  is  not  an  absolute  and  exclusive  right  to  the 
flow  of  the  water  in  its  natural  state,  but  to  the 
flow  of  the  water  and  the  enjoyment  of  it  subject  to 
the  similar  rights  of  all  the  proprietors  of  the  banks 
on  each  side  to  the  reasonable  enjoyment  of  the 
same  gift  of  Providence.  Emhrey  v.  Owen,  6  Exch. 
353,  followed.  S.  7,  illustration  (J),  of  the  Ease- 
ments Act  (V  of  18S2)  shows  that  a  riparian  owner 
has  the  right  to  use  and  consume  water  for  irrigat- 
ing the  land  abutting  on  a  natural  stream,  provided 
that  he  does  not  thereby  cause  material  injury  to 
other  Hke  owners.  Dikkar  v.  Narayax  (1905) 
1. 1,.  B.  29  Bom.  357 


"Water  rights  for  irrigation 

stream    flows    through     separate 
rights     of    upper     and     lower 


"where 

estates — Relative 
proprietors  on  the  hanks  to  the  use  of  the  water — 
Action  to  enforce  rights — Absence  of  proof  of 
damage.  A  riparian  owner,  where  a  stream 
flows  in  a  channel  down  from  a  property  higher 
up,  is  entitled  to  the  flow  of  water  without  inter- 
ruption and  without  substantial  diminution  caused 
by  the  upper  proprietor,  who  may,  for  legitimate 
purposes,  withdraw  so  much  of  the  water  as  will  not 
materially  lessen  the  downward  flow  on  to  his 
neighbour's  land.  In  order  to  support  an  action  by 
one  riparian  owner  to  restrain  another  from  di- 
verting the  water  beyond  his  riparian  tenement,  it  is 
not  necessary  that  the  plaintiff  should  prove  that 
he  has  suffered  any  damage.  Aiyavu  Moofpajt  v. 
Sawminatha  Kavxjkdan  (1905) 

I.  li.  B.  28  Mad.  236 


4. Watercourse — 

Riparian  proprietors — Ordinary  and  extraordinary 
use  of  water — Irrigation — Reasonable  une — Injunc- 
tion, mandatory  and  perpetual — Pleading — Proof. 
The  use  of  the  water  of  a  water-course  for  purposes 
of  irrigation  is  not  a  primary  use  so  as  to  entitle  an 
upper  riparian  proprietor  to  consume  the  whole  of 
the  water  for  such  purpose,  without  regard  to  the 
effect  such  use  may  have  on  proprietors  lower  down 
the  water-course.  Held,  that  the  use  of  the  water  for 
purpo.ses  of  irrigation  wa.s  artificial  or  extraordinary 
even  when  it  was  found  that  the  country  was  dry, 
rocky  and  parched,  and  that  ic  was  absolutely 
necessary  that  the  lands  which  were  paddy  lands 
should  be  irrigated  from  the  water-course  in  order 
to    produce  paddy.     The  authorities  reviewed  by 


Biparian  0"wners — Easements 


BIPABIAN  PBOPBIETOR-^onc/i. 

MooKERJEE,  J. — An  upper  riparian  proprietor 
having  erected  a  dam  across  the  water-course  so  as  to 
cut  off  completely  the  supply  of  water  to  proprie- 
tors lower  down,  a  mandatory  injunction  was 
granted  to  compel  the  restoration  of  the  water- 
course to  its  natural  form  and  the  wrong-doer  perpe- 
tually restrained  from  obstructing  the  water-course 
or  effacing  it.  Belbhadar  Pershad  Singh  v. 
Sheikh  Barkat  Ali  (1906)     .      U.  C.  "W.  N.  85 

5. Irrigation — Pre- 

scription — Custom —  Vicinity — Limitation —  Limita- 
tion Act  (XV  of  1S77),  s.  26  aid  Sch.  II,  Art. 
47.  A  riparian  owner  claiming  a  right  to 
irrigate  his  lands  from  the  river  flowing  past 
his  land  by  putting  up  dams  therein  must  not 
interfere  with  the  rights  of  the  lower  riparian 
owners.  Miners  v.  Gilmovr,  12  Moo.  P.  C. 
J31 ;  Swindoji  Waterworks  Company  v.  Wilts  and 
Berks  Canal  Navigation  Company,  L.  R.  7  H. 
L.  697,  McCartney  v.  Londonderry  arid  Lough 
SwiUy  Railway  Co.,  [I'jOi]  A.  C.  301,  referred  to. 
Any  such  interference  would  be  unreasonable 
and  inconsistent  with  the  rights  of  others,  unless 
allowed  in  pursuance  of  some  arrangements  ar- 
rived at  between  the  parties  interested  or  by  the 
successful  acquisition  of  a  prescriptive  right.  Kalu 
Khabir  v.  Jan  Meah,  I.  L.  R.  29  Calc.  100,  refer- 
red  to.  An  upper  riparian  owner  can  acquire  an 
easement  to  irrigate  his  land  apart  from  the  mode 
of  acquisition  mentioned  in  s.  26  of  the  Limitation 
Act.  Rajrup  Koer  v.  Ahul  Hossein,  I.  L.  R.  6 
Calc.  394.  But  if  he  relied  on  custom,  he  must 
prove  that  it  was  ancient,  continuous,  peaceable, 
reasonable,  certain,  compulsory  and  consistent 
with  other  customs  regarding  the  right  to  irrigate 
from  the  river.  Art.  47  of  Sch.  II  of  the  Limita- 
tion Act  has  no  application  to  a  suit  for  a  declara- 
tion of  the  plaintiff's  right  to  put  up  dams  in  a 
river  to  irrigate  his  lands,  it  not  being  one  to  recover 
possession  of  pro^^rty.  Eshax  Cha^tdra  Sa- 
maxta  v.  Nil  Moxi  Sixgh  (1908) 

I.  K  B.  35  Calc.  851 

BIPABIAN  BIGHT. 

See  RiPARiA^f  Proprietor, 

See  Seccrity  to  keep  the  Peace. 

I.  li.  E.  34  Calc.  935 
BISK. 
^  exception  from — 

See  Marine  Instiraxce. 

I.  L.  B.  36  Calc.  516 
13  C.  W.  N.  425 
BISK  NOTE. 

See  Railway  Act  (IX  of  1890),  s.  72. 

I.  li.  B.  30  Calc.  257 
L  Ij.  B.  18  AU.  42 
BIVAIi  HATS. 
See  Hats. 


BIVEB. 


See  Accretion. 
See  Fishery. 
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—  changing  its  course — 

See    Jurisdiction — Suits    for    Land — 
Rent  .     I.  L.  R.  23  AIL  282 


—  fordable,  meaning  of— 

See    Accretion — New    Formation     of 

Alluvial   Land — Churs    or    Islands 

IN  Navigable  Rivers  6  B.  L.  R.  343 

3  W.  R  95  ;  219 

6  W.  R.  123 

7  W.  R.  513 

—  obstruction  in — 


See  Nuisance — Public  Nuisance  under 

Penal  Code  .     I.  L.  R.  14  Calc.  658 

I.  li.  R.  20  Calc.  665 

strewing  branches  in,  for  fishing 


purposes — 

See  Penal  Code,  s.  277. 

I.  li.  R.  2  Calc.  383 

ROAD,  OWNERSHIP  OF. 

Site  of  road — Presumption.    There  is 

nothing  in  this  country  which  prevents  the  opera- 
tion of  the  rule  of  law  that  where  a  road  has  been 
for  many  years  the  boundary  between  two  pro- 
perties, and  there  is  no  evidence  that  the  owner 
of  either  property  gave  up  the  whole  of  the  land 
necessary  for  it,  the  site  of  the  road  must  be  pre- 
sumed to  belong  to  the  adjoining  proprietors,  half  to 
to  one  and  half  to  the  other,  up  to  the  middle  of 
the  road.     Mobaruck  Shaw  v.  Toofany 

I.  L.  R.  4  Calc.  206 :  2  C.  L.  R.  446 

BOAD  AND  PUBLIC  WORKS  CESS. 

See  Abwabs     .     I.  L,  R.  38  Calc.  683 

ROAD  AND  PUBLIC  WORKS  CESS  ACT. 

See  Bengal  Cess  Act  (IX  of  1880). 

ROAD-CESS. 

See  Mines        .       I.  L,  K,  34  Calc.  257 

See  Sale  .         .     10  C.  W.  N.  969 

sale  for  arrears  of — 

See  Sale  for  Arrears  of  Road-cess. 

See  Hindu  Law — Legal  Necessity. 

I.  L.  R.  36  Calc.  753 

ROAD-CESS   ACT  (BENGAL  ACT  X  OF 
1871). 

See  Bengal  Cess  Acts  (Bengal  Acts  X 
OF  1871  AND  IX  of  1880). 

ROAD-CESS  ACT  (BENGAL  ACT  IX  OF 
1880). 

See  Bengal  Cess  Act  (Bengal  Act  IX 
of  1880). 

ROAD-CESS  DEPARTMENT. 

See  Transfer  op  Property  Act  (IV  of 
1882),  s.  54    .  I.  L  R.  34  Calc.  207 


ROAD-CESS  PAPERS. 

See  Evidence — Civil  Cases — ^Miscel- 
laneous Documents — Road  cess 
Papers. 

ROAD-CESS  RETURN. 

See  Landlord  and  Tenant. 

11  C.  W.  N.  211 

false  return  of — 


See  Penal  Code,  s.  177. 

13  C.  W.  N.  191 
ROBBERY 

See  Evidence — Criminal  Cases — Con- 
sideration of,  and  Mode  of  Deal- 
ing with,  Evidence. 

I.  L.  R.  13  Mad.  426 

1.  Theft  and  causing  hurt  with 

intention.  When  in  committing  a  theft  there  is 
an  intention  and  an  attempt  to  cause  hurt,  the 
offence  is  robberv.     Queen  v.  Teekai  Bheer 

5  W.  R.  Cr.  95 

Theft    with  grievous  hurt. 


By  the  infliction  of  grievous  hurt,  theft  becomes 
robbery,  and  all  parties  concerned  in  the  offence 
are  liable  to  punishment.     Queen  v.  Hushrut 

6  W.  R.  Cr.  85 

3.  Want  of  dishonest  intention 

— Theft.  The  accused  was  convicted  of  rob- 
bery, but  the  Magistrate  found  that  the  property 
taken  was  not  taken  with  any  dishonest  intention. 
Held,  that  the  conviction  was  bad.     Anonymous 

5  Mad.  Ap.  39 

4.  Pennl    Code  (Act 

XLV  of  1860),  .?;.-?.  390,  391—Dacoity~Hurt 
C'lused  to  persons,  not  for  the  purpose  of  com- 
mitting theft — ''For  that  end,"  meaning  of — 
Splitting  up  of  graver  offence  into  smdler  offences, 
in  order  to  give  himself  jurisdiction.  It  is  not 
open  to  a  Magistrate  to  split  up  a  graver  offence 
into  A  number  of  smaller  offences  which,  when 
combined,  constitute  that  offence,  in  order  to  give 
himself  jurisdiction.  When  hurt  or  fear  of  instant 
hurt  is  caused  by  five  or  more  persons  for  the  pur- 
pose of  dispossessing  persons  already  in  possession  of 
some  premises,  and  has  no  relation  to  the  commis- 
sion  of  theft,  although  theft  may  have  been  com- 
mitted at  the  same  time  as  a  perfectly  independent 
act,  it  does  not  amount  to  robbery,  as  defined  in 
s.  390,  Indian  Penal  Code.  Otaruddi  ManJHI  v. 
Kafiluddi  Manjhi  (1900)       .     5  C.  W.  N.  372 

ROMAN  CATHOLIC  CHURCH. 

See  Church     .      I.  L.  R.  17  Mad.  447 


I.  L.  R.  34  Calc.  257 


ROYALTY. 

See  Mines 

suit  for — 

See  Limitation  Act  (XV  of  1877),  ScH. 
II,  Art.  lie        .      12  C.  W.  N.  724 

RULE  AGAINST  PERPETUITY. 

^ee  Will      .        I.  L.  B.  29  Mad.  477 
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HULE  TO  SHOW  CAUSE. 

See    Practice — Civil   Cases — Rule    to 
SHOW  CAUSE     .    I.  L,  R.  9  Calc.  735 

See.   Practice — Criminal   Cases — Revi- 
sion I.  L.  B.  21  Calc.  827 

See  Practice — Crimikal  Cases — Rule  to 

SHOW  c  AUSE      .     I.  Ij.  R.  4  Calc.  20 

I.  Ij.  K.  25  Calc.  798 

5e€  Probate — Opposition  to,  and  Re- 
vocation OF,  Grant. 

5  C.  W.  N.  377 ;  383 

Set  Right  op  Reply. 

7  B.  L.  K.  Ap.  57 

1. "To  show  cause,"  meaning  of 

— Alleging  and  'proving  cause.  The  term  "  to 
show  cause ' '  does  not  mean  merely  to  allege  cause 
nor  even  to  make  out  that  there  is  room  for  argu- 
ment, but  both  to  allege  cause  an^!  to  prove  it  to 
the  satisfaction  of  the  Court.  Rtjng  Lall  v.  Hem 
Narain  Gih     .         .         .  I.  li.  B.  11  Calc.  166 


2. 


Obligation  of  parties  apply- 


ing for  rules — Practice — Refiusal  of  fornwr  ap- 
plication. Parties  applying  in  the  absence  of  the 
other  side  for  the  issue  of  rules  nisi  interfering  with 
the  rights  of  persons  executing  decrees  are  bound 
fully  and  fairly  to  state  all  the  circumstances  within 
their  knowledge  which  it  is  necessary  for  the  Court 
to  consider  in  granting  the  rule.  Brojo  Coomar 
MuLLicK  V.  MoN  MoHiNEE  Debea  .  16  "W.  E.  55 


3. 


Power   to    grant  rule — Suffi- 


ciency of  affidavit.  A  Recorder  refused  an  applica- 
tion for  execution  against  certain  defendants  who 
•came  in  and  confessed  judgment  before  any  issue  of 
summons  in  the  suit.  The  plaintiffs  then  applied  to 
the  High  Court  by  petition  for  an  order  that  the 
Recorder  should  issue  execution  against  the  defend- 
ants, or  that  he  should  show  cause  for  not  doing  so. 
The  affidavit  did  not  state  whether  any  decree  had 
actually  been  made.  Held,  that  the  affidavit  was 
insufficient ;  the  Court  cannot  grant  a  rule  to  show 
cause,  unless  it  is  satisfied  that  the  rule  should  be 
made  absolute,  if  no  cau"^  be  shown.  Comftoir 
D'EscoMPTE  DE  Paris  t-.  CrRRiE  &  Co. 

3  B.  L.  R.  Ap.  153  :  12  W.  R.  413 

4. Ca^e  where  ob- 
ject of  appliccUion  for  rule  may  be  granted  if  not 
opposed.  The  High  Court  can  grant  a  rule  to  show 
cause  only  in  cases  in  which  the  arguments  ad- 
vanced in  favour  of  the  party  a.sking  for  the  rule 
are  such  that,  if  not  displaced  by  the  opposite 
«ide,  the  rule  would  be  made  absolute.  In  the 
matter  of  the  petition  of  Omrao  Beottm 

13  W.  R.  310 

5.  Rule    obtained    by    person 

not  party  to  syxit— Practice.  The  Court  wiU 
not  make  a  rule  absolute  obtained  by  a  person  who 
is  not  a  party  to  the  suit.  Grant,  Smith  ft  Co.  v. 
Steel        ...         1  Ind.  Jur.  N.  S.  60 


6. 


Service  of  rule    in  foreign 


RULE  TO  SHOW  CAUSE— concW. 
rule  nisi  for  the  attachment,  for  contempt  of  Court, 
of  the  defendants  U,  G  and  T  was  granted.  The 
rule,  owing  to  one  of  the  defendants  keeping  out  of 
the  way,  was  not  drawn  up  and  served  until  the 
month  of  April  following,  when  it  was  .served  upon 
the  defendants  in  the  territories  of  the  Gaikvad 
of  Baroda,  the  consent  of  the  Gaikvad 's  Minister 
to  serve  the  notice  having  been  previously  obtained. 
On  motion  to  make  the  rule  absolute,  it  was  held 
that  the  rule  was  served  in  time,  and  that  the  ser- 
vice of  it  in  the  Gaikvad 's  territories,  with  the  con- 
sent of  the  Gaikvad,  was  valid  service.  Qucere: 
Whether  the  service  would  have  been  valid  if  such 
consent  had  not  been  obtained.  Harivallabhdas 
Kalt.tandas  v.  Utamchand  5L\nikchand 

7  Bom.  O.  C.  172 


7. 


Appearance  to  show  cause — 


Waiver  of  service  of  ride.  A  person  appearing  to 
disch.,rge  a  rule  thereby  waives  all  objections  to 
the  formality  of  the  service  of  the  rule  upon  him. 
Harivallabhdas  Kalliandas  i'.  Utamchand 
Manikchand.     In  re  Gopalrav  Myral 

8  Bom,  O.  C.  236 

8. Grounds  for  granting  rule — 

Practice — Discretion  of  Court  hearing  a  rule.  Al- 
though rules  to  show  cause  are  frequently  granted 
on  particular  grounds,  the  form  of  any  rule  granted 
would  ordinarily  be  such  as  to  leave  the  action 
which  the  Courts  should  take  in  case  the  conviction 
is  set  aside  to  the  discretion  of  the  Court  which  hears 
the  rule.  Where  a  rule  was  granted  "  to  show 
cause  why  the  conviction  should  not  be  sei  aside, 
and  the  case  sent  back  for  re-trial, ' '  and  it  came  on 
for  hearing  before  a  Bench  other  than  that  which 
had  granted  it : — Held,  that  the  terms  of  the  rule 
did  not  prevent  the  Bench  hearing  it  from  dis- 
chareing  the  accused.  Milan  Khan  v.  Sagai 
Bepari  .  .         I.  L.  R.  23  Calc.  347 

RQLES      AND        REGULATIONS      OP 
DIVORCE  COURT  IN  ENGLAND. 

Rule  158— 


territory — RuU  nisi  for  contempt  of  Court — Suffi- 
citney  of  service.    On  the  17th  of  December  1869  a 


See  Divorce  Act,  s.  35. 

I.  L.  R.  19  Bom.  293 

RULES  AND  REGULATIONS     UNDER 
2  &  3  WILL.  IV,  C.  5L 

See  Practice — Civil  Cases — Admiraltt  ' 
Courts  .         .    I.  L.  R  22  Calc.  511 
3  C.  W.  N.  67 

RULES  MADE  UNDER  ACTS. 

^  Act  XXIV  of  1839,  rules  under— 

See    High    Court.    Jurisdiction    oy — 
Madras — Civil. 

I.  L.  R.  26  Mad.  266 

Act  XXIV  of  1839,  rules  18  and 
20  of  agency  Rules  under — 

See     Revision — Civtl    Cases — General 
Cases        .         I.  L.  R.  16  Mad.  229 
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Act  XXIV  of  1839,  rules  20  and 


31  of  Agency  rules  under — Ganjam  and  Vizaga- 
patam  Agency  Courts  Act  (XXIV  of  1839)— Validity 
of  Agency  Rules  Nos.  XX  and  XXXI,  passed  under 
the  Act — Application  to  High  Court  to  direct  Agent 
to  review  his  decision.  Maintainability.  In  a  suit 
in  the  Court  of  the  Senior  Assistant  Agent  to  the 
Governor,  in  Vizagapatam,  a  decree  was  passed, 
in  favour  of  the  plaintiff,  for  possession  of  certain 
villages.  On  appeal  to  the  Court  of  the  Agent, 
this  decree  was  reversed.  Plaintiff  thereupon 
filed  a  petition  in  the  High  Court,  praying  that  the 
Agent  might  be  directed  to  review  his  judgment. 
The  petition  was  filed  under  Rule  No.  XX  of  the 
Agency  Rules,  which  is  as  follows  : — ' '  All  decrees 
passed  by  the  Agent  on  appeals  from  decrees  of  his 
subordinates  shall  be  final,  the  Sudder  Court  hiving 
the  power,  on  special  grounds,  to  require  him  to 
review  his  judgment,  as  directed  by  them. ' ' 
A  preliminary  objection  was  taken  to  the  hearing 
of  the  petition  on  the  grounds  (i)  that  the  latter 
part  of  Rule  No.  XX  is  ultra  vires,  and  (ii)  that, 
even  if  it  be  not  ultra  vires,  the  application  should 
have  been  presented  to  the  Governor  in  Council, 
under  Rule  No.  XXXT,  and  not  to  the  High  Court. 
Held,  that  Rule  No.  XX  is  not  ultra  vires  ;  and 
that  Rule  No.  XXXT  has  no  application  to  a 
case  of  this  nature.  Maharaja  of  Jeypore  v.  Pa- 
payyamma,  I.  L.  R.  23  Mad.  829,  referred  to. 
Maharajah  of  Jeypore  v.  Jammanadhora  (1901) 
I.  L.  B.  24  Mad.  345 

Act  XI  of  1846,  rule  35  of  rules 


made  under  s.  3 — 

See    High    Cotjet,    Jurtsdiction    of — 
Bombay — Criminal. 

I.  L.  R.  25  Bom.  667 

Act  XI  of  1846— Kule  44  of  rules 


made  under  s.  3 — 

See  Appeal  in  Criminal  Cases — Acts — 
Act  XI  OF  1846. 

I.  Ii.  E.  15  Bom.  505 

Act  XV    of  1882,    rules    made 


under  s.  9- 

See  Small  Cause  Court,  Presidency 
Towns — Practice  and  Procedure — 
Re-heaeing     .  I.  L.  E.  27  Bom.  563 

Bankruptcy    Act    (English)    of 


1883 ;    rule    230    made    under,  does  not 
apply  to  India — 

See   Insolvency   Act    (11    &    12   Vict., 
c.  21),  s.  40   .  I.  L.  R.  26  Bom.  623 

Ben.  Act  IX  of  1880— 

See  Bengal  Cess  Act  (Ben.  Act  IX  op 
1880)  I.  Ii.  R.  28  Calc.  637 

Bengal  Tenancy  Act    (VIII   of 


1885),  s.  189— 

See  Review — Power  to  Review. 

I.  L.  B.  25  Calc.  146 


RULES  MADE  UNDER  ACTS— con<d. 
rule  1,  Ch.  VI— 


See  Superintendence  of  High  Court — 
Civil  Procedure  Code,  s.  692. 

I.  L.  R.  21  Calc.  93& 
Bengal  Tfe nancy  Act  (VIII 


of  1885),  s.  189 ;  rule  3  in  Ch.  I  of  Rules 
made  under — Notice  to  quit,  service  of — Suit  for 
ejectment  against  more  than  one  tenant.  In  a  suit 
for  ejectment  against  the  under-raiyats,  the  notice 
to  quit,  when  addressed  to  more  persons  than  one, 
should  be  made  by  proclamation  and  beat  of  drum, 
according  to  rule  3  of  Ch.  I  of  the  Rules  made  by  the 
Government  of  Bengal,  dated  the  21st  December, 
1885.  Tamasha  Bibi  v.  Mathura  Nath  Bhow- 
MiK  (1901)  .  I.  L.  R  28  Calc.  590 

B.C.  6  C.  W.  N".  67 

2.  rule      3 — Service     of     notice — 

Giving  of  notice.  Rule  3,  Ch.  I,  of  the  Rules  made 
by  the  Local  Government  under  cl.  2  of  s.  189  of 
the  Bengal  Tenancy  Act,  is  intended  to  apply  only 
to  those  cases  where  the  Act  speaks  of  the  service 
of  a  notice  and  not  merely  of  the  giving  of  a  notice  ; 
it  may  apply  to  cases  where  the  Act  speaks  of  the 
giving  of  notice  if  such  notice  is  required  to  be 
given  in  the  prescribed  manner  :  rule  3  of  the  rules 
made  under  s.  189  in  a  case  like  the  present  was 
intended  to  be  only  directory,  and  not  mandatory. 
Madhubram  v.  Doyal  Chand  Ghose 

I.  lu.  R.  25  Calc.  445 
2  C.  W.  K".  108 

_ . rule  25 — 

See  Superintendence  of  High  Couet — 
Civil  Procedure  Code,  1882,  s.  622. 

I.  L.  R.  23  Calc.  723 
See   Valuation  of  Suit — Appeals. 

I.  Ii.  R.  23  Calc.  723 

Bombay  District  Municipal  Act 

(Bom  .VI  of  1873)— 

See  Right  of  Suit — Municipal  Officers, 
Suit  against  .  I.  L.  R.  22  Bom.  384 

Bombay  Land  Revenue  Act  (V 


of  1879),  s.  314,  rules  101  and  111,  cl.  3  (a)— 

Survey  settlement,  meaning  of.  The  accused  was 
charged  before  a  second  class  Magistrate  with  dig- 
ging eai  th  within  a  space  of  two  cubits  of  an  earth- 
en boundary-mark,  in  contravention  of  rule  101 
of  the  rules  made  by  Government  under  s.  214 
[g)  of  the  Bombay  Land  Revenue  Code  (Act  V 
of  1879).  The  Magistrate  convicted  the  accused 
under  rule  111,  cl.  3  (a)  and  sentenced  him  to  a  fine 
of  one  rupee.  Held,  that  rule  101  is  not  such  a 
rule  as  can  be  legally  made  under  s.  214  (g)  of  the 
Code.  It  is  not  a  rule  "for  the  administration  of 
a  survey  settlement."  Such  a  settlement  is  a 
settlement  of  the  land  revenue,  and  relates  only  ta 
such  matters  as  are  referred  to  in  Ch.  VIII  of  the 
Code,  and  not  to  boundaries  or  boundary-marks, 
which  are  dealt  with  in  Ch.  IX.  Queen-Empress 
V.  IKAPPA      .         .         .     I.  L.  B.  13  Bom.  291 
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BUIiES  MADE  UNDER  ACTS— con/d. 

Bombay  Municipal  Act    (XXVI 

of  1850) — Rules  whether  ultra  vires.  Rules  made 
xmder  Act  XXVI  of  1850,  -which  purport  to  give 
the  managing  committee  of  the  Municipal  Com- 
missioners power  to  try  offenders  against  such  rules, 
or  to  levy  fines  upon  them,  are  vlira  vires  and  il- 
legal. Rules  of  the  Municipalities  of  Balsa,  Surat, 
Malcolm  Pet  and  Ahmedabad  referred  to  and  com- 
mented on.  How  far  a  rule  partially  ultra  vires 
and  partially  intra  vires  can  be  enforced,  as  to  the 
latter  portion,  considered.  Reg.  v.  Yen'ktx  Ba- 
puJi 8  Bom.  Cr.  39 

Civil    Procedure  Code,  1882,  s. 


287,  rule  1- 


8ee    ExECunox    op    Decree — Applica- 

TIOX      FOR      EXECUTIOX      AXD      PoWER 

OF  CoTTRTS    .     L  li.  R.  14  Bom.  369 

-  s.  320— 

See  Right  of  Suit — Sale  rs  ExEctmoN 
OP  Decree     .  I.  L.  E.  19  Bom.  216 

Meaning  of  "  mith 


effect  from  the  31st  October  1880. ' '  Held,  that  effect 
cannot  be  given  to  the  rules  prescribed  by  the 
Local  Government  under  s.  320  of  Act  X  of  1877 
unless  an  order  for  sale  has  been  made  on  or  after 
the  1st  October  1880.  Hafiz-tix-nissa  v.  Maha- 
DEo  Pars  AD     .         .         .       T.  L.  H,  4  ALL  116 

Civil     Procedure 


Code  Amendment  Act  (VII  of  1888),  s.  30 — Rules 
framed  by  the  Local  Government  under  s.  320  of  Act 
XIV  of  1882  as  amended  by  s.  30  of  Act  VII  of 
1888,  effect  of — Sale  in  execution  of  decree — Confirm- 
ation of  sale — Collector's  power  to  confirm  or  set 
aside  a  sale.  The  rules  framed  by  the  Local  Gov- 
ernment in  1890  in  exercise  of  the  powers  con- 
ferred by  s.  320  of  the  Code  of  Civil  Procedure,  as 
amended  by  3.  30  of  Act  VII  of  1888  are  not  retros- 
pective in  their  operation  so  as  to  give  the  Collec- 
tor the  power  to  confirm  a  sale  held  before  the  date 
of  issue  of  the  rules.  Nor  do  the  rules  authorise 
the  Collector  to  set  aside  a  sale.  On  27th  July 
1889  the  property  in  dispute  was  sold  by  the  Col- 
lector in  execution  of  a  decree  which  was  referred 
to  him  under  s.  320  of  the  Code  of  Civil  Procedure 
(Act  XIV  of  1882).  On  23rd  September  1889  the 
(k)llector  set  aside  the  sale,  on  the  ground  that  the 
auction-purchaser  had  purchased  the  property  for, 
and  on  behalf  of,  the  decree-holder.  Thereupon,  the 
auction-purchaser  applied  to  the  Court  which  had 
passed  the  decree,  complaining  of  the  Collector's 
proceeding,  and  praying  for  a  confirmation  of  the 
sale.  The  Court  asked  the  Collector  to  return  the 
record  of  the  ca.se,  but  this  he  refused  to  do,  on 
the  ground  that  he  had  extended  the  time  given 
by  the  decree  to  the  judgment-debtor  to  redeem. 
In  January  1890,  the  Local  Government  framed 
new  rules  in  exercise  of  the  powers  conferred  by 
B.  320  of  the  Code  of  Civil  Procedure  as  amended 
by  8.  .30  of  Act  VII  of  1888.  One  of  these  rules 
empowered  the  Collector  to  confirm  a  sale  held  in 
execution  of  a  decree  transferred  to  him.     In  April 


RTJIiES  MADE  UNDER  ACTS— contd. 

1890  the  auction-purchaser  again  applied  to  the 
Court  for  a  confirmation  of  the  sale.  This  appli- 
cation  was  rejected,  on  the  ground  that  under  the 
new  rules  framed  by  Government  the  Ck)llector 
alone  had  the  power  to  confirm  the  sale.  Held,  that 
the  rules  in  question  had  no  application  to  the  pre- 
sent case,  the  sale  having  been  held  before  the  rules- 
were  promulgated.  The  Civil  Court  was,  therefore, 
competent  to  confirm  the  sale.  Held,  further,  that^ 
even  if  the  rules  did  apply,  they  did  not  empower 
the  Collector  to  set  iside  the  sale  or  extend  the  time 
given  by  the  decree  to  the  judgment-debtor  to 
redeem.     Gaxpatram  MoTiR-iM  v.  Adamji 

I.  L.  R.  15  Bom.  322 

See  Bai  Amthi  v.  Madhab  Maxor. 

L  li.  R.  15  Bom,  694 

See  Narayax  v.  Rasulkhax. 

I.  L.  R.  23  Bom.  531 

Transmission    of 


decree  to  Collector  for  execution — Power  of  Local 
Government  to  make  rules  for  regulating  procedure 
of  Collector — Rule  providing  for  appeal  from  Col- 
lector to  Commissioner — Rule  No.  17,  d.  XIX,  of 
12th  November,  1883,  validity  of — Civil  Procedure 
Code  Amendment  [Act  VII  of  18SS),  s.  30— Act 
XIX  of  1873  (N.W-.  P.  Land  Revenue  Act),  s.  243. 
The  authority  conferred  upon  the  Local  Govern- 
ment by  s.  320  of  the  Civil  Procedure  Code  prior 
to  the  amendment  of  that  section  by  s.  30  of  the 
Civil  Procedure  Code  Amendment  Act  {VII  of 
1888)  to  make  rules  for  regulating  the  procedure 
of  the  Collector  in  executing  decrees  transmitted 
to  him  included  power  to  make  a  rule  providing 
for  an  appeal  from  the  Collector's  orders.  CI. 
XIX  of  rule  17,  which  was  added  to  the  rules  (No. 
671  of  30th  August  1880)  published  in  the  N.-W. 
P.  and  Oudh  Gazette  of  the  14th  September,  1880, 
by  a  notification  in  the  Gazette  of  the  17th  Novem- 
ber, 1883,  and  which  made  the  order  of  a  Collector 
confirming  a  sale  appealable  to  the  Commissioner 
of  the  Division,  was  therefore  not  ultra  vires  of  the 
Local  Government.  Madho  Prasad  v.  Hansa 
Kuar,I.L.R.5  All.  314,  referred  to.  S.  243  of  the 
N.-W.  P.  Land  Revenue  Act  (XIX  of  1873)  does 
not  apply  to  such  orders  passed  by  a  O)llector. 
Takaddus  Fatima  v.  Baldeo  Das 

L  L.  R.  12  Aa  564 

Court  Fees  Act —  * 

See  Court  Fees  Act,  s.  20. 

I.  L.  R.  17  Calc.  281 

<See  Court-Fees  Act  (VII  of  1870),  ss.  28, 
30  .    6  C.  W.  N.  786 

Criminal  Procedure  Code,  s.  16 — 

See  Bexch  of  Magistrates. 

I.  L  R.  16  Mad.  410 
I.  L.  R.  20  Calc.  870 

Dekkhan  Agriculturists'  Relief 

Act,  8.  49 — Conciliation  Agreement,  notice  of,  to 
parties  thereto — Service  of  such  notice  through  a 
Subordinate  Judge — Ultra  vires — Procedure.  The 
rule    that   a   notice   to   parties   to   a   conciliation 
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BULES  MADE  UWDEE  ACTS— contd. 

agreement  should  be  served  through  a  Subordinate 
Judge,  framed  by  the  Local  Government  under 
8.  49  of  the  Dekkhan  Agriculturists'  Relief  Act  (XVII 
of  1879)  and  published  at  page  682,  Part  I  of  the 
Bombay  Government  Gazette,  is  not  vltra  vires,  and 
a  notice  so  served  was  held   to  be  a  good  notice. 

JOTIRAM   MaNIRAM   V.    DeVBA    ISHWARAPA 

I.  li.  R.  10  Bom.  189 
Income  Tax  Act    (II    of   1886), 


RULES  MADE  UNDER  ACTS— concU. 

Schedulerl  Districts    Act    (XIV 


B.  38,  rule  16  made  by  Local  Governm.ent 
under — Production  and  admissihility  in  evidence 
of  income-tax  papers.  Rule  16  of  the  rules  made 
by  the  Local  Government  under  s.  38  of  the 
Income  Tax  Act  (II  of  1886)  does  not  apply  to  the 
production  of  income-tax  papers  in  a  Court  of 
Law  in  a  suit  between  two  partners.  Lee  v. 
Birr  ell,  3  Camp.  337,  and  Mayne's  Commentary 
on  the  Criminal  Law,  pp.  86,  87,  cited.  Jadobram 
Dey  v.  Bulloram  Dey    ,  I.  L.  R.  26  Calc.  281 

Legal  Practitioners  Act  (XVIII 


of  1879),  s.  27— 

See  Pleader — Remtineration. 

7  C.  W.  N.  300 

Legal  Practitioners  Act  (XVIII 

of  1879),  rules  31  and  35  of  rules  made 
under,  for  Madras — 

See  Pleader — Remuneration. 

I.  L.  R.  26  Mad.  654 

Madras  Abkari  Act— 

See  Madras  Abkari  Act  (1866),  ss.   29, 

55         .  .1.  L.  R.  11  Mad.  250 

I.  L.  R.  12  Mad.  450 

Opium  Act  (I  of  1878)— 

See  Contract  Act,  s.  23 — Illegai.  Con- 
tracts— Generally. 

I.  L.  R.  19  Bom.  626 

Port  Act  (X  of  1889)— 

See  Ports  Act,  s.  6. 

I.  L.  R.  17  Mad.  118  ;  397 

Railways  Act  (IX  of  1890)— 


See  Railway  Company. 

I.  L.  R.  23  All.  367 

Reformatory  Schools  Act  (V  of 


1876)— 

See  Refoematoby   Schools   Act,    1876, 

s.  22      .  .     I.  L.  R.  15  All.  208 

I.  L.  R.  21  Mad.  430 

VIII  of  1897— 

See   Reforala-tory  Schools   Act,    1897, 

88.  8  and  16    .         .4  C.  W.  N.  225 

I.  L.  R.  27  Calc.  133 

I.  L.  R.  21  AIL  391 


of  1874) ;  rules  2  and  11  of  Kumaon  rules 
of  27th  July,  1894— 

See  Leoal  Practitioners'  Act,  ss.  6  and 
8    .  .     L  L.  R.  24  All.  348 

rule  17  of  Kumaon  rules — 

See  Appeal — Orders. 

L  L.  R.  22  AIL  405 

Stamp  Act  (I  of  1879)— 

-See  Stamp  Act,  1879,  s.  3,  cl.  4. 

L  L.  R.  8  Mad,  87 

See  Stamp  Act,  1879,  s.  3,  cl.  10. 

I.  L.  R.  8  Mad.  532 

I.  L.  R.  11  Mad.  377 

I.  L.  R.  14  Mad.  32 

I.  L.  R.  13  AIL  66 

I.  L.  R.  18  Calc.  39 

See  Stamp  Act,  1879,  s.  61. 

I.  L.  R.  18  Calc.  39 

Stamp  Act,  1899;    rule    16    of 


Rules  of  17th  February,  1899— 

See  Stamp  Act,  1899,  Sen.  I,  Art.  1. 

L  L.  R.  23  All.  21 

RULES  OF  BOARD  OF  REVENUE. 

^ee    Pre-emption,    Construction    of — 
Wajib-ul-arz   .    I.  L.  R.  17  AIL  447 

See   Pre-emption — Right    of   Pre-emp- 
tion .         .      I.  L.  R.  16  All.  40 
I.  L.  R.  17  AIL  226 

— darkhast  rules — 


-See  Grant — Power  to  grant. 

I.  L.  R.  26  Mad.  742 

BULES  OF  HIGH  COURT,  BOMBAY. 

rule  6 — 

See   Practice — Civil    Cases — Commis- 
sioner for  taking  accounts. 

I.  L.  R.  9  Bom.  250 
I.  L.  R.  13  Bom.  368 

rule  10,  cl.  (r)— 

>See  Practice — Civil     Cases — Stay     of 
Proceedings  .  I.  L.  R.  18  Bom.  65 

rules  17, 18,  25— 

See  High  Court  Rules. 

I.  L.  R.  32  Bom.  14 

'■ rule  64 — 

See  Withdrawal  or  Suit. 

L  L.  B.  16  Bom.  160 

rule  183— 


See   Execution   ov   Decrk»— Modi   o» 
ExscuTioM — Costs. 

I.  L.  B.  17  Bom.  514 
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BTTLES  OF  HIGH  COURT,  BOMBAY— 

tondd. 
—Costs — Order  for  'pay- 
ment to  the  attorney  of  taxed  costs  against  heir  or 
representative  of  client — Attorney  and  Client — 
Civil  Procedure  Code,  Ch.  XIX.  Rule  183  of  the 
Sigh  Court  Rules  provides  that  "an  attorney, 
when  he  has  taxed  his  bill  or  costs  against  his  chent, 
may  obtain  an  order  in  Chambers  for  payment  of 
the  sum  allowed  on  taxation,  and  such  order  may 
be  executed  under  Ch.  XIX  of  the  Code  of  Civil 
Procedure."  //cW,  that  the  heirs  or  representatives 
of  the  client  are  not  included  in  the  words  of  this 
rule,  and  the  attorney's  claim  cannot,  under  it, 
be  enforced  against  them.  Assttr  PmsHOTAM  r. 
Rttttosbat  .     I.  L.  E.  16  Bom.  152 

In  re  Pbemji  Tbikttmdas 

I.  L.  E.  17  Bom.  514 

rule  190   of  1885 — C'i?^7    Procedure 

Code,  1882,  s.  .549 — Practice — Appeal — Security 
for  costs — Costs  of  th^  appeal.  The  rule  (190  of  the 
High  Court  Rules)  that  an  appellant  shall,  with  the 
memorandum  of  appeal,  deposit  in  Court  the  sum 
of  ftSOO  as  security  for  the  costs  of  respondents  in 
the  appeal,  is  one  which,  though  possibly  not  with- 
out exception,  is  generally  applicable  to  all  cases 
independently  of  any  consideration  as  to  what  the 
costs  of  the  appeal  will  amount  to.  Ahmed  but 
EssA  Khaliffa  1'.  EssA  BIX  Khalifta 

I.  Ij.  B,  13  Bom.  458 

rule  208— 

See  Small  Cause    CornT,   Pbesidexcy 

TOWKS — PeACTICE     AST)     PBOCEDrRE 

Re-heabixg    .  I.  Ii.  E.  12  Bom.  408 


rule  577 — 


18,  cL  (i)— 


See  Specific  Relief  Act,  s.  45. 

I.  Ii.  E.  27  Bom.  307 

High  Court  Civil  Circoilar  Order 


See    Pleader — Appoiktmext    axd    Ap- 

peabance     .      I.  L.  E.  22  Bom.  654 

I.  L.  E.  23  Bom.  657 

BULES  OF  HIGH  COURT,  CALCUTTA. 

See  Attorney    .  I.  L.  E.  35  Calc.  915 

See  Insolvency  Act,  s.  36. 

7B.  L.E.  Ap.  61 

See  Insolvency  Act,  s.  40. 

13  B.  L.  E.  Ap.  9 
See  Legal  Pbactitioners'  Act.  s.  7. 

13  C.  W.  N.  415 
See  Limitation  Act,  1877,  s.  4. 

1  C.  Ii.  E.  291 
See  Mandamus  .  L  Ii.  E.  35  Calc.  915 

See      Practice — Civtl      Cases — Paper 

Books       .         .      14  B.  Ii.  E.  Ap.  11 

I.  Ii.  E.  17  Calc.  289 

I.  Ii.  E.  17  Calc.  57 ;  60  note 


EUIiES  OF  HIGH  COURT,    CALCUTTA 

— conid. 


—  Eules,  Original  Side,  70,  71,  72— 
See  Barristers        .     13  C.  W.  K".  605- 

—  Belchambers'  Eules  and  Orders — 

—  rule   71 — 


See  Superintendence  op  High  Court — 
Civil  Procedure  Code,  1882,  s.  622. 
7  C.  W.  N.  843 

—  rule  365 — 

See  Practice — Civtl  Cases — Report  ov 
Registrar    .     I.  L.  E.  24  Calc.  437 

—  515A— 

See  Letters  Patent,  1865,  cl.  12. 

I.  L.  E.  34  Cale.  619* 

_  515A,  515B— 

See  Letters  Patent,  1865.  cl.  12. 

11  C.  W.  N.  663 

—  rule  605,   is  intra   vires — 


See   Interest — Miscellaneous    Cases — 
Mortgage       .        .     6C.  W.  K.769 


—   rules  615,  617— 

See  Appeal  to  Privy  Council — Cases 
IN  which  appeal  lies  or  not — Sub- 
stantial questions  of  Law. 

6  C.  W.  N.  41 

See  Practice — Civil  Cases — Report  ov- 
Registrar     .     I.  L.  E.  28  Caic.  272 

rule  697— 

See     Practice — Civil     Cases — Probatb 


AND  Letters  of  Administration. 

I.  L.  E.  20  Caic.  879 
I.  L,  E.  26  CaJc.  404 

General  Eules  and  Orders,  Part- 
II,  Ch.  V.  8.  14  (a).  S.  14  (a).  Part  II,  Ch.  V, 
of  the  General  Rules  and  Circular  Orders  of  the 
Hi'rh  Court  commented  on.  Bakhib  Mohamsied 
V   DooRGA  Churn  Shaha 

I.  L.  R.  10  Calc.  39  :  13  C.  L.  E.  200 

-   Part  II,  Ch.  VIII,  rule  17— 

See  LniiTATioN  Act,  1877,  Sch.  II,  Abt. 
168        .         .    L  L.  E,  23  Calc.  339 

See  Review— Power  to  RE%aEw. 

I.  L.  E.  23  Cale.  339 
L  L.  E.  24  Calc.  350 

rule  of  30th  January  1865 — 


See  Appeal  in   Criminal  cases — Prac- 
tice AND  Procedure    .    9  B.  L.  E,  6 

rule  of   4th  April    1866—"  Pro- 


ceeding in  a  civil  case.''  The  proceeding  by  way 
of  mandamus  is  "  a  proceeding  in  a  civil  case  "" 
within  the  meaning  of  the  rule  of  4th  April  1866^ 
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RULES  OF  HIGH  COURT,  CALCUTTA 

— concld. 
Justices  of  the  Peace  foe  Calcutta  v.  Orien- 
tal Gas  Company 

8  B.  L.  B.  433  :  17  W.  B.  364 

rule  of  nth  July  1871— 

See  Manager  of  Attached  Property. 
8  B.  L.  B.  Ap.  23 

rules  50  and    52    of   Gth    June 


1874— 

See  Inspection  of  Documents. 

I.  L.  B.  1  Cale.  178 

'        rule  12  of  1st  May  1875— 
See  Summons       .       15  B.  L.  E.  Ap.  12 


rule  4  of  22nd  June  1875— 


See   Probate — Power   of   High   Court 
TO  Grant,  and  form  of. 

I.  L.  B.  1  Cale.  52 

—  rules  made  under  s.  287  of  the 


Code  of  Civil  Procedure — 

See   Sale   in   Execution   op   Decree — 
Immoveable  Property. 

5  C.  W.  TT.  497 

rules  of  Appellate  Side,  Bule  II, 


Ch.  Ill,  Column  1- 

See    High    Court,    Jurisdiction    of — 
Calcutta — Civil. 

I.  L.  B.  29  Cale.  498 

rule  1  of  Ch.  "V,  and  rules  1  and 


6  of  Ch.  VI- 


See  Reference  to  Full  Bench. 

I.  L.  B.  25  Cale.  896 

rule  5  of  Ch.  V  of  Bules  of  Ap- 


pellate  Side— 

See   PvEFERENCE   TO   FULL   BeNCH. 

I.  L.  B.  27  CalQ.  839 
4  C.  W.  N.  645  ;  656 

" Bules    and    Orders,    Appellate 


Side,  86, 162— 

See    Practice — Civil    Cases — Pleader, 
Appearance  of. 

I.  L.  B.  15  Cale.  706 

rules  341,  436— 


See  Registrar  of  High  Court. 

I.  L.  B.  16  Cale.  330 

BULES  OF  HIGH  COUBT,  MADBAS. 

See  Small  Cause  Court,  Presidency 
Towns — Practice  and  Procedure 
— Leave  to  Sue. 

I.  L.  B.  18  Mad.  236 

rules  4  and  5   of  1866— Eight  of 


vakils  in  matters  of  ordinary  original  civil  jurisdic- 
tion.—24  df  25    Vict,  c.   104.     The  4th  and  5th 


BULES  OF  HIGH    COURT,    MADBAS— 

covhcld. 

rules  of  Court  of  1866  are  within  the  powers  con- 
ferred on  the  High  Court  by  the  Letters  Patent  of 
1865  ;  and  the  provisions  of  the  Letters  Patent 
relating  to  the  admission  and  powers  of  Advo- 
cates, Vakils  and  Attorneys  ' '  are  authorised  by 
24  and  25  Vict.,  c.  101.  In  the  matter  of  the 
•petition  of  the  Attorneys 

I.  L.  B.  1  Mad.  24 


rules  39,  43,  44,  47— 

See  Practice — Civil  Cases — Inspection 
or  Production  of  Documents. 

L  L.  B.  21  Mad.  490 

BULES  OF  HIGH  COUBT,  N".-W.  P. 

See  Judgment — Civil  cases — Form  and 
Contents  of  Judgment. 

I.  L.  R.  9  All.  93 


1. 


Admission  of  appeals  under 


Letters  Patent,  N.-W.  P.,  el.  10— Limitation 
— Rules  of  Practice  of  High  Court  of  21st  May  1873. 
It  must  be  assumed  that  rule  1  of  the  ' '  Rules 
of  Practice  ' '  adopted  by  the  High  Court  for  the 
North-Western  Provinces  on  the  21st  May  1873, 
regarding  the  admission  of  appeals  under  s.  10  of 
the  Letters  Patent,  which  provides  that  such  ap- 
peals must  be  presented  to  the  Assistant  Registrar 
within  ninety  days  of  the  judgment  appealed  from, 
had  a  legal  origin,  and  was  not  ultra  vires  of  the 
Court.  Harrak  Singh  v.  Tulsi  Ram  Sahu,  5  -B.  L. 
R.  47,  and  Fazal  Muhammad  v.  Phul  Kuar,  I.  L. 
R.  2  All.  192,  referred  to.  Naubat  Ram  v.  Har- 
nam  Das  ,  .         .      I.  L.  B.  9  All.  115 

2.  Bules  of  Court  of  22nd  May 

1883  — Practice — Pleader — Vakalatnama  —  Pleader 
handing  over  his  brief  to  another — Civil  Procedure 
Code,  1882,  ss.  36,  37,  39,  635.  The  rule  of  Court 
dated  the  22nd  May  1883,  and  authorizing  legal 
practitioners  in  certain  cases  to  appoint  other  legal 
practitioner  to  hold  their  briefs  and  appear  in  their  • 
place,  was  passed  to  facilitate  the  work  of  the 
Court  and  for  the  convenience  of  the  pleaders 
practising  before  it,  and  was  fully  within  the  powers 
conferred  upon  the  High  Court  by  s.  635  of  the 
Civil  Procedure  Code.     Matadin  v.  Ganga  Bai 

I.  L.  B.  9  All,  613 

—    —  rules    1  and    4    (18th    January 

1898)— 

See   Legal   Practitioners'    Act,    1879, 
s.  36  .         .     L  L.  B.  31  All.  59 

rule  83  (18th  January  1898)— 


See  Judgment — Criminal  Cases. 

I.  L.  B.  21  AIL  177 

BULES      OF      PBESIDENCY      SMALL 
CAUSE  COUBT,  MADBAS. 

Rule  428  of  the   Rules 

of  Procedure  of  the  Presidency  Small  Cause 
Court  is  not  ultra  vires.  Muhammad  Khumarali  v. 
Eanga  Rao  (1901)      .       L  L.  R.  24  Mad.  654 
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RTJIiES  OP  PRIVY  COtTNCHj. 

rules  of  31st  March  1871— 

See    Pbivy    Cottncil,     Practice     of — 
Admission  to  Pbactice. 

I.  li.  B.  16  Calc.  636 

RULES    OP     SUPREME  COURT,  BOM- 
BAY. 

See  Limitation  Act,  1877,  Sch.  II,  Aet. 
84  (1871,  Aet.  85). 

I.  L.  R.  1  Bom.  253 

— rtUe  389— 

See  Sequestration  .  8  Bom.  O.  C.  135 

"Forthwith,"  meaning 

of.  An  order  commanding  an  act  to  be  done 
•"  forthwith"  is  sufficiently  in  conformity  with  the 
rale  that  requires  the  time  within  which  an  act 
ordered,  to  be  done  is  to  be  performed  to  be  speci- 
fied in  the  order.  Harivaixabhdas  Kalliandas 
V.  Utamchand  Manikchand  .  8  Bom.  O.  C.  135 

RULES    OP    SUPREME   COURT,    CAL- 
CUTTA. 

Plea  side— ^i^ie  176.     Rule    176    of 

the  -Rules  and  Orders  on  the  plea  side  of  Supreme 
Court  was  still  in  force  in  1871.  Kailas  Chandea 
BosE  V.  Bhuban  Chandra  Bose 

8  B.  L.  R  Ap.  18 
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RULES    OP    SUPREME    COURT,    CAL- 
CUTTA—concZd. 

under  s.  13  of  Charter   Act    (24 


&  25  Vict.,  c.  104)— 

See     Letters     Patent,     High     Cottrt, 
CL.  15  .         .    L  L.  R  17  Mad.  100 

RULING  CHIEF. 

Suit  against — CivH  Procedure  Code, 


1882,  8.  433 — Permission  to  sue  granted  in  absence 
of  the  necessary  conditions  precedent — Jurisdiction. 
A  suit  for  the  recovery  of  arrears  of  salary  was 
brought  in  the  Court  of  the  Subordinate  Judge  of 
Agra  against  the  Maharaja  of  Jaipur.  The  plaint- 
iff obtained  the  consent  of  the  Govemor-GJeneral 
in  Council  to  the  institution  of  the  suit  granted 
ostensibly  in  accordance  with  the  provisions  of  s.  433 
of  the  Code  of  Civil  Procedure  ;  but  in  fact  none  of 
the  conditions  enumerated  in  cL  (2)  of  the  section 
existed.  Held,  that  the  suit  was  not  maintainable. 
Maharaja  of  Jaipiir  v.  Lalji  Sahai  (1907) 

I.  L.  R.  29  All.  379 

RUNiaNG  WATER. 

See  Theft     .      I.  L.  R.  35  Calc.  437 
RYOT. 

See  Raiyat. 


CALCUTTA 
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